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and Cardinal Health, whom are pharmacevtical manufacturers and distributers. Defendant, S+ate
oF Nevada,intends b vse medications abtained by or throvgh these entites during FLOYD s execotien.

The dispoke arises from distinct acks, omissions, and obligations set forth in multiple legal
instroments. Firsk, the Complaint references Whelesale Service Agreements ("Aqrcemen‘h'")
between multiple manufacturers - Alvegen, Sandez, Hikma (*Manufacturers)= and their
distributor, Defendant Cardinal Health ("CARDINAL")("Distribokes"). Sce Complaint ok 3, 12
('Comp-"). Seccnd, it mentens variovs (entrolied Distribobion Program (' cop”) agreements
betwen Hhe Manuvfacturers and Distributers. Id. Thisd, FLOYD references 3 Y Contract” between
CARDINAL and its costemer, Defendant NDOC. 1., 4, ‘7~|

The Complaint asserts three (3) Counts = (1) Breach of Agreement = (third Party Beaeficiary)
(Covn+ 1)-) () Negligent perFormance of an Underi—aking (Coum\-'ﬂ), and -, (%) False Pretenses
(CovnF TM). 1d. 3t 9-16, @ Hi- 84, FLoYd advances two (2) diskinck daims aqainst Defendant
CARDINAL flewing frem +he above-mentioned legal instruoments, ootlined in Coonts Tand 1. z

Through its Metion to Dismiss ("Def's Mot. o Dismiss"), CARDINAL contends, firstly, +hak
Count T fails +o statre a clain becavse FLOYD allegedly “does not plead facts 1o shew +hat the
Controlled Distributien Agreement -an alleged business agreement between +he Manvfactuorer
Defendants and Cardinsl Health— was intended to benefit him " and,further, £sils 4o plead
"Loreseeability | Id., ar 6-19-217 7+ 26-287 B2 1-3 (emphasis added). Secend, CARDINAL says that
FLOYD, in Count IL, is actually advancing a “negligence” claim since Nevada lawdoes not define
“negligent undertaking”l 1d., ar 3 n. 3. Based upen +his view,vnalleged , but well-defined +heory of
liability, CARDINAL arques, FLOYD failed fo allege the essentisl elementof “duty’) and +herefere  fails
4o state a clainn. Td., ar B:1b-14. Beth arguments \ack mecit and its mekHon must be denied. ?
1 FLOVD's Complaint athaches mulHple, incomplete versions of several legal instruments, Newever, he “expresrly aversr that he

dees not inkend to rely sslely upen the atkached Agreements and Controlled Distribu Hen Progrems Y and *inddudes them for
pueposes of Wurtration | in addition to these which may exisk and lecated dudng discovery” Complyar 63 M:2,1 and

Exhibit 3 (M EXY), ]

2 Defendant CARDINAL seeks dismissa) of Count TIL, ( see Moten to Dismiss 3¢ q-10), but the Complaink cantalns no
allegations agalast ik only the NDOC Defendants. See Compl., ar 1B, 0 52~S4, As such, FLOXD does not add ress Louvn+ JIL .
31n a foctnote, Defendant says +hat FLo¥Ds demand for injunchive relief shoud be dismisred, bur as ¥hit Levrt already,
Bnows, the standard fov injunchve rvelief (s completely separate from the standards geverning mehons T ditmiss. See .o,

Bovlder Daks Community Ast'n . BRT Andrewss Enterpeises  LLE, 125 Nev, 397 Mol, 215 p.38 27,31 (206cA ) (d<f<";b)f)9 standards”
se3 (w3) (deseriblng shndords

‘Fuf';'\)'u'\LHVC l‘t“(c)‘, Lopnpare '!i’w;kh B{rﬂnwnn V. B\:X(e_l 109 Nev. 670, 672-173, 856 P.2d 560,
for 12 (S)meNons),
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First, contrary to its argument, FLOYD properly "pleads facts” alleging +hat its CDP -and
the remaining Aqreements and Centracts (which CARDINAL never addresses)— cenfer enforcable
and intended benefits vpon +hird parhes. See Lompl, ar 7, 41 2, 35, 43. Under Nevada law, 5
person need not be specifi cally mentened or named a bencﬁiu’ary 4o be entited 4o its benefits.
In additiecn, FLOYD properly alleges forseeability, which is reasonably inferred by FLOMD's
references 4o, and prier Knewledge of, CARDINAL's CDP's, Aqreements, and Fublic Contracks
with NDOC dating back o 2018. Id:y ar 6, T 22.,38.

Second, and despite CARDINAL's audacious but self-serving attempt at rewiring FLOYD's
Compfa)nf fo create 3 classic strawman argument, Couvat IL clearly asserts a cavuse of ackien {or
"Wegliyent Porfsrmanze of an Un_de.;-*-aking + NRS 41136 " = not " negligent undeckaking” or
“negligence” as i+ says. Td. ar Io, M H7-50. This independant claim exists irrespechive of Yhe
presence er absence of any (entrack alleged +o confer third party beneficiary status, and its
\ec)al elements are dearly defined in Nevada law. Becavse CARDINAL, CBJ‘\Ire Yellingly , fails +v
properly challenge 3 claim +hat is actually alleged (and cannol do so threugh its reply), Count T

survives dismissal.

]
For +hese and +he belew reasons, Defendant CARDINAL's Meokicn 4o Dismiss vnust bedenied.

IT. STATEMENT OF THE FACTS PLED IN THE COMPLAINT

Between 2006 and 2018, varievs pharmacevtiel manckacturers enteced inte Whelesale
Service Agree ments ("Aqr:emt’nﬂ") with Defeadant CARDINAL +o distribute its medicines o
varieus customers, including federal and state prisons. See Cempl, at 3,M 12. However, between
2013 and 2018 these enhities, respechvely, underteok an act to enter into a strct Controlled
Distributien Proqram ("cop”). 1d- According fothe Complaint, +he (DPwas designed and
intended 4o “ensvre +hat the Manufactirer's medicines were not prospechvely sold, directly
or indirectly, fo any United Statescr State hospital,or State and Fedeml prison, their affiliates,
or any ineligible custemer, for purpeses of an execution? 1d. This undertaking proceeded local,
nahenal, and internahonal ccndemnation concerning the use of capital punishment generally,

but particularly in light of prison official’s use of Yhe Manufacturer's medicines in an

: sl i ines” wnich h st
qCUfo\Hy pendfnq is FLOYD's “Maticn fur Expedited Pretrial Duan\fu\/v Plan and Related Deadlines”™ wnic e reqpests
be given expedited treatmenty aleng with dhe parties’ instant briefing.

—2
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illegitimate manner, as this had created public confusien ever +he legitimate purposes for its
medicines. Id.

Infact, implementing and enforcing a CDP became necessary following public cvtery when
several botched execuhens occured with the Manufadtu rer's medicine, by, el
reputation, and undermining their mission qoal of protecting patient health. Id. Most
notably, the Complaint alleges that, in 2018, the Manufacturer Defendants served cease anddesist
letters vpon Nevada cfficials ugen discovering that prisen officials intended to execote a Nevada
inmate with its medicines and, when NDOC proceeded with the executicn anyway, intervened and
successfully sovght injunctive relief against the State of Nevada 4o preveat the impropec usage of its
medicines. Id., at M's 18-21, 25 (citing Exnibit 2).

The Complaint attaches, for contextoal and illustrative purpeses, incemplete versiens of
Several 2012-2018 Ageee ments and CDP's. Sec Compl., at by n-2 and EX.3. In one Agreement,
Defendant CARDINAL acknowledged that it entered into @ CDP and "agreeld] o be legally
bound " not 4o sell the drug Cisatracoriom —a medicine idenhfied 35 a lethal drug in FLOYDs
upeeming exccubion Llempl, 3k, @ 28)— 1o any federal or state prisvn, their affiliates, o any
retsiler, wholesaler er distriburer of those potential custemers. Td, a0 APPOOO23. The Lemplaint
svpeciﬁca“y allu)e;\ hewever, +hot !

The prohibiien and restrichion on the sale of any predock intended for use by State
insHiuhons in lethal injections was dircckly intended to benefit the named parhes 4o +he

respechve Aqreement(s) and Lontrolled Distributen Proqram(s) entered inte by ALVOGEN,
SANDOZ, HTKMA snd CARDINAL; and FLOYD as 3 +hird party bene*?:ciary_ Corrobatively,

¢ ALVOGEN has publically stated +nat its products ‘were intended 4o save patients’ lives
and their use inexecu hons 1S Fundamenhally contrary to 4his purpese’ 3

¢ SANDOZ has publically stared that its ‘pradwcts were manufactvred +o promete +he health and
wetl being of patients in need —not in state facilitated execvhans’

* HIKMA has publically stared ‘CLwle strongly object +o the use of any of cur products in
P Y Y 12
capital punishment as it {s inconsistent with cur values and mission of improving lives
and contrary + ine intended label use for the products.

Id, ar ®, T3S, Cemphasis added). Au.ordn'ng 4o the Complaint | heowever, NPOC someheow
acquired Cisatracurivm and other life -saving medicines directly from Defendant CARDINAL
through 3 separate (entract between them dunng 2019 any 202i. 1d., a+ T 28. (**'NDO ¢ and
CARDINAL have execvied contracks or agreements for the purchase of products, of which

-y~
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FLOYD is 2 +hir3—Par+Y beneIiciary.")(empha:{: added). That document, hewever, is not

ttached to the (omplaint. Id.
The Complaint alse alleges +hat, despite the Manufacturer Defendants and CARDINALS’

"unde,r‘l-akino) Lof] an act 4o implement 3 LEDP] fo ensure its products were not sold +o
state prisens for porposes of lethal injection by CARDINAL',  “fajled +o notify the partes
of NDOC's purchases? 1d., at M3k, (alterstions added). Further, thatk CARDINAL “failed 4=
ensvre that it did not sell products to the NDOC Forseeably Known fora lethal injecticnY
1d:, 2t 91 37. FLOYD alleges thak he had a reasonable expectahion, based on documents disclosed
in the prier litigatien,that the Manufacturers and Distribotors “wouid ack to ensure +hat the
producks and purchases weild be tracked and not sold +& NDOC for use inan execohien’ Id., ar
3%, Lonsequently, and in light.of Defendants’ collective Lailures, "FLOY D faces imminent
execulion by usage of Preducks and property unintended for legal use in lethalinjection
by the Federal Drog Administraticn, and impropecly obtained from CARDINAL by NDOL',
resolting in 5 botched executien. I3, ar 739,

Accep*Hng these well-pled Factual alleqatiens as +rue, FLOYD states 4wo (2) leqa!ly
COc)nizaHe claims against CARDINAL Lpen which relief may be granted. Thercfore, CARDINAL's
Meohen te Dismiss must be DENIED.

TIL. LEGAL STANDARDS

The standord For reviewing a cemplaint for sufficiency under Nev. R.Gv. Pro. 12(b)(5) is well~
defined by courts and highly rigereus. This Court must constroe the complaint liberally

and drow every inference in favor of the non-moving party. Simpsen v. Mars, Tnc., 113 Nev. i88,

190,929 p.28 966, 967 (1997). All factual allegahens of the cemplaint must be accepted as true..

Buzz Stew,LLC v. City of N. Las Veqas, 181 P.3d 670, 672 (2008) (8 complaint cannot be dismirred

unless it "appears beyend doubt +hat Lthe plainhiff] covid prove no set of facts, which, if troe)
weuld entiHe Cinhe plaintiff T 4o relief “) (alterahons added).

In deciding whether a complaint states a claim, a court's role is merely to assess whether
the platahff sets forth allegations sufficient 4o conshtute the elements of a cognizable right

Ho relief, not whether er not they are likely to prevail. Simpson, U3 Nev. o4 190,929 P.234+ 967,

e B o
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