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Appellant Zane M. Floyd (“Appellant”), by and through his pro bono 

appellate counsel of record, Marian L. Massey, hereby submits this Reply 

to Cardinal Health’s Response to Motion for Leave to File Request to 

Take Judicial Notice (the “Reply”).  NDOC did not file a response to the 

Motion for Leave to File Request to Take Judicial Notice. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Appellant’s Motion for Leave to File a Request for Judicial Notice 

involves a straightforward request: if the Court is inclined to consider the 

issue of mootness based upon representations that the drugs purchased 

for use in his execution have expired, Mr. Floyd respectfully requests the 

Court to take judicial notice of a Status Report filed in his 42 U.S.C. § 

1983 case regarding NDOC’s recent purchase of execution drugs.  

As an initial matter, because the issue of mootness was not properly 

raised in the record below and was not evaluated by the District Court, 

this Court may decline to consider mootness for the first time on appeal.1   

 
1 Cardinal Health’s only discussion of the issue of mootness was 

raised in a footnote contained in its Reply in Support of the Motion to 
Dismiss and asserted the expiration of a single drug rendered Appellant’s 
injunctive relief claim moot.  See R 155 at n.6; see CH Ans. Br. 36–37; but 
see CH Resp. to Mot., at 1 (asserting Mr. Floyd seeks declaratory and 
injunctive relief).  
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Potasi v. Palomino Club, 498 P.3d 1283 (Nev. 2021) (Cadish, J.) 

(unpublished disposition) (citing Edwards v. Emperor’s Garden Rest., 122 

Nev. 317, 330 n.38, 130 P.3d 1280, 1288 n.38 (2006)) (finding discussions 

relegated to a footnote that are “largely unsupported by record cites or 

legal authority” do not preserve issues for appeal).  Given briefing has 

been completed, argument has been held, and the issues have been 

submitted for determination, this Court may decline to address those 

arguments.  Sargeant v. Henderson Taxi, 133 Nev. 196, 199, 394 P.3d 

1215, 1218 (2017) (declining to resolve appeal on the issue of mootness 

because “neither side addressed mootness in their briefs, so resolving this 

appeal on that basis would likely require supplemental briefing and 

consequent delay”). 

Nevertheless, if this Court is inclined to address the issue of 

mootness,2 Mr. Floyd requests that the Court take judicial notice of the 

 
2 Cardinal Health asserts that mootness impacts the justiciability 

of certain claims, and thus appears to concede standing also impacts 
justiciability.  See CH Resp. to Mot. at 1; U.S. Parole Comm’n v. Geraghty, 
445 U.S. 388, 397 (1980) (finding mootness is “‘the doctrine of standing 
in a time frame. The requisite personal interest must exist at the 
commencement of litigation (standing) must continue throughout its 
existence (mootness)”); see Justiciable, BLACK’S LAW DICTIONARY (11th ed. 
2019) (defining a “justiciable” issue as being “subject to proper resolution 
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Status Report filed in his § 1983 case demonstrating NDOC recently 

purchased additional drugs for use in his execution.  See CH Resp. to 

Mot., at 1.  Cardinal Health does not appear to dispute this Court should 

take judicial notice of proceedings in Mr. Floyd’s other case, and relies 

upon documents from that very same case to argue Appellant’s claims in 

this case are moot. See CH Resp. to Mot., at 2 (referencing Exhibits A, 

B, and C).  Thus, Cardinal Health apparently concedes this Court should 

take judicial notice of the documents from Mr. Floyd’s § 1983 action.    

Rather than explain why the Status Report is “not relevant or 

necessary to decide this appeal,” Cardinal Health instead raises several 

new arguments regarding the mootness of Mr. Floyd’s claims.  See CH 

Resp. to Mot., at 2–4.  In Cardinal Health’s view, Appellant’s claims are 

moot because the drugs purchased for his execution in 2021 have expired, 

and his entire case is now moot because Cardinal Health “does not know 

NDOC’s current stock of medicines” that may be used in Mr. Floyd’s 

execution.  See id.  Critically, Cardinal Health does not deny selling 

the drugs to NDOC—indeed it cannot deny such a statement—and 

 
on the merits by a court of justice; capable of being disposed of 
judicially”) (emphasis added). 
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instead asserts Mr. Floyd “assumes without foundation that the 

medicines were purchased by NDOC from Cardinal Health.” 3  Id. at 3.  

If the Court is inclined to entertain Cardinal Health’s new arguments, 

and to avoid any confusion as to source of the drugs, Mr. Floyd has 

attached copies of the Cardinal Health invoices as Exhibit A to this 

Reply. 

Ultimately, each of Cardinal Health’s arguments illustrate why 

this case is not moot because the claims at issue are “capable of 

repetition, yet evading review.”  Bisch v. Las Vegas Metro. Police Dep’t, 

129 Nev. 328, 334–35, 302 P.3d 1108, 1113 (2013).  NDOC has once again 

obtained execution drugs from Cardinal Health for use in Mr. Floyd’s 

execution, and as Cardinal Health appears to concede, the timeframe for 

the expiration of the drugs is shorter than a typical legal proceeding.  See 

Exhibit A to CH’s Resp. to Mot. (identifying drug expiration deadlines).  

If this appeal is dismissed on the basis of mootness—after the issues have 

 
3  Mr. Floyd’s counsel in his § 1983 case has received copies of 

invoices from NDOC’s counsel demonstrating NDOC purchased the new 
drugs from Cardinal Health.  See Exhibit A to Reply; see also R 133 at ¶ 
12–13 (“Defendant affirms that all drugs purchased by NDOC for 
purposes of any execution have been purchased through the Cardinal 
Health online purchase portal, and in the same manner in which NDOC 
purchases all of its drugs”).   
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been fully brief, argued, and submitted for decision—Mr. Floyd must re-

litigate these same issues each time a new round of drugs is purchased, 

and each round of new drugs purchased for his execution will likely 

expire before the issues reach this Court.  As a result, Mr. Floyd’s claims 

are not moot because they, in part, rely upon drugs that have relatively 

short shelf-lives, there is a likelihood these issues will arise (and already 

have arisen) again, and this case involves important questions, and thus 

capable of repetition but evading review.   

 Accordingly, Appellant respectfully requests that the Court take 

judicial notice of the Status Report in the event it is inclined to consider 

the issue of mootness.4 

DATED this 4th day of March, 2024. 

BY:  _/s/ Marian L. Massey, Esq.________ 
  MARIAN L. MASSEY, ESQ. 
  Nevada Bar No. 14579 
  TALG, NV, Ltd. 
  5852 S. Durango Drive, Ste. 105 
  Las Vegas, Nevada 89113 
  Pro Bono Attorney for Appellant  

 
4  Cardinal Health also asserts that Mr. Floyd has only sought 

declaratory and injunctive relief in this matter.  See CH Response to Mot., 
at 1.   This misconstrues the damages pleaded in Appellant’s Complaint 
and associated with Mr. Floyd’s causes of action against Cardinal Health 
for Breach of Contract and Negligent Performance of an Undertaking.  
See R 18 at ¶ 496; see R 19 at ¶ 50. 
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