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IN THE SUPREME COURT OF THE STATE OF NEVADA

* % %

THE STATE OF NEVADA
COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Appellant,
VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,

Respondents.

ROBERT CHUR; STEVE FOGG; MARK
GARBER; CAROL HARTER; ROBERT
HURLBUT; BARBARA LUMPKIN; JEFF
MARSHALL; AND ERIC STICKELS,

Appellants,
VS.
THE STATE OF NEVADA
COMMISSIONER OF INSURANCE AS
RECEIVER OF LEWIS AND CLARK LTC
RISK RETENTION GROUP, INC.,

Respondents.
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THE STATE OF NEVADA
COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER
OF LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC.,

Appellant,
VS.

ROBERT CHUR; STEVE FOGG; MARK
GARBER; CAROL HARTER; ROBERT
HURLBUT,; BARBARA LUMPKIN; JEFF
MARSHALL; AND ERIC STICKELS; UNI-
TER UNDERWRITING MANAGEMENT
CORP.; UNI-TER CLAIMS SERVICES
CORP.; AND U.S. RE CORPORATION,

Respondent
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IN THE SUPREME COURT OF THE STATE OF NEVADA

* k% %

COMMISSIONER OF INSURANCE
FOR THE STATE OF NEVADA AS
RECEIVER OF LEWIS AND CLARK
LTC RISK RETENTION GROUP,
INC.,

Appellant,
VS.

ROBERT CHUR, STEVE FOGG,
MARK GARBER, CAROL HARTER,
ROBERT HURLBUT, BARBARA
LUMPKIN, JEFF MARSHALL, ERIC
STICKELS, UNI-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP., and U.S. RE CORPORATION
DOES 1-50, inclusive; and ROES 51-
100, inclusive;

Respondents.

Appellants, by and through their counsel, Hutchison & Steffen, PLLC, here

submit the following Docketing Statement pursuant to Nevada Rule of Appel

Procedure (NRAP) 14.

Supreme Couyt Filed

District Court|§@§ QOQ\ W58 PM
Elizabeth A. Brown
Clerk of Supreme Court

DOCKETING STATEMENT

GENERAL INFORMATION

All appellants not in proper person must complete the docketing stateme
NRAP 14(a). The purpose of the docketing statement is to assist the Supreme
Court in screening jurisdiction, classifying cases for en banc, panel, or expedite

treatment, compiling statistical information and identifying parties and their

counsel.
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WARNING

This statement must be completed fully, accurately and on time. NRAP
14(c). The Supreme Court may impose sanctions on counsel or appellant if it
appears that the information provided is incomplete or inaccudatE&ailure to fill
out the statement completely or to file it in a timely manner constitutes grounds
the imposition of sanctions, including a fine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Ques
27 on this docketing statement. Failure to attach all required documents will re
in the delay of your appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their
obligations under NRAP 14 to complete the docketing statement properly and
conscientiously, they waste the valuable judicial resources of this court, making
imposition of sanctions appropriateéee KDI Sylvan Pools v. Workmelk7, Nev.
340, 810 P.2d 1217 (1991). Please use tab dividers to separate any attached
documents.

1.  Judicial District:
Eighth Judicial District
Department: XXVII
Country: Clark County
Judge: Honorable Nancy L. Allf
Case No. A-14-711535-C
2.  Attorney filing this docketing statement:

Attorney: Brenoch R. Wirthlin, Esq.
Firm: Hutchison & Steffen, PLLC
Address: 10080 W. Alta Drive, Ste. 200
Las Vegas, Nevada 89145
702-385-2500

Client(s): Commissioner of Insurance for the State of Nevada as Rece
of Lewis & Clark LTC Risk Retention Group, Inc.

If this is a joint statement by multiple applicants, add the names and addresses of other coun
and the names of their clients on an additional sheet accompanied by a certification that they
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concur in the filing of this statement

Attorney(s) representing respondent(s):

Attorney:  Angela Nakamura Ochoa, Esq.

Joseph P. Garin, Esq.
Lipson Neilson, P.C.

9900 Covington Cross Drive, Suite 120

Las Vegas, NV 89144

Client(s): Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert

Hurlbut, Barbara Lumpkin, Jeff Marshall and Eric Stickels

(collectively “Director Defendants”)

Nature of disposition below (check all that apply):

Judgment after bench tr Grant/Denial of NRCP 60(b) reli
Judgment after jury verdi Grant/Denial of Injunctio
Summary Judgme Grant/Denial of Declaratory Reli
Default Judgmel Review of Agency Determinatic
X Dismissal Divorce Decree

Lack of Jurisdiction Original Modification

X Failure to State a X Other disposition (specify):
Claim X Denial of Motion to Amend

Failure to Prosecute Complaint

Other (specify) x Denial of Motion for Partial

Page 3 of 18
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Reconsideration of Denial of
Motion to Amend Complaint
Order Denying Motion for
Leave to File Fourth Amended
Complaint

Findings of Fact, Conclusions
of Law and Order Denying
Plaintiff's Motion for Leave to
File Fourth Amended
Complaint

Order to Strike from Record
Findings of Fact, Conclusions
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of Law and Order Denying the
Motion for Reconsideration of
Motion for Leave to Amend

x Order Denying Motion to
Retax and Settle Costs

X Order Granting in Part and
Denying in Part Motion for
Declaratory Relief

x Discovery Commissioner’s
Report and Recommendations

x Order Regarding Discovery
Commissioner’s Report and
Recommendations

X Order Granting In Part And
Denying In Part Motion In
Limine

x Order Granting Motion For
Partial Summary Judgment

X Order Denying Motion In
Limine(s)

X Order Denying Motion For
Partial Summary Judgment

x Order Granting Motion to
Exclude Interest

X Order of Dismissal

X Order Denying Motion to Lift
Stay or Alternatively Grant
Plaintiff Other Relief

x Order Denying Motion to
Substitute

X Order Granting Motion to
Strike

X Order Granting Motion to
Dismiss

Does this appeal raise issues concerning any of the following:

Child custody (visitation rights only)
Venue
Termination of parental rights

Page 4 of 18
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

of parental rights.

drafting her complaint, filed on December 24, 2014, against the former director

This case does not involve child custody or visitation, venue, or terminati

Pending and prior proceedings in this court. List the case name and
docket number of all appeals or original proceedings presently or previou
pending before this court which are related to this appeal:

Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut,
Barbara Lumpkin, Jeff Marshall and Eric Stickels v. The Eight Judicial
District Court of the State of Nevada, in and for the County of Clark and tf
Honorable Nancy L. Allf, District Court Judge, Case No. 78301.

Commissioner of Insurance for the State of Nevada as Receiver of Lewis
Clark LTC Risk Retention Group, Inc. v. The Eight Judicial District Court
the State of Nevada, in and for the County of Clark and the Honorable
Nancy L. Allf, District Court Judge, Case No. 81857.

Commissioner of Insurance for the State of Nevada as Receiver of Lewis
Clark LTC Risk Retention Group, Inc. v. The Eight Judicial District Court
the State of Nevada, in and for the County of Clark and the Honorable
Nancy L. Allf, District Court Judge, Case No. 84253.

Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts wh
are related to this appeal (e.g., bankruptcy, consolidated or bifurcated
proceedings) and their dates of disposition:

Commissioner of Insurance for the State of Nevada as Receiver of Lewis
Clark LTC Risk Retention Group, Inc. v. Robert Chur, Steve Fogg, Mark
Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, Er
Stickels, Uni-Ter Underwriting Management Corp., Uni-Ter Claims
Services Corp., and U.S. Re Corporation, Case No. A-12-672047-B. Thi
matter is still open.

Nature of the action. Briefly describe the nature of the action and the rest
below:

The Commissioner of Insurance relied upon existing Nevada law w
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an insolvent Nevada risk retention group. Subsequently, the basis of pleadin

director liability in Nevada changed with the Court’s opinion in Chur v. Eigh

th

Judicial Dist. Court, 136 Nev. 68, 458 P.3d 336 (2020), which substantively alterec

the law regarding director liability in Nevada. Within the time period allowed
the District Court for amending her pleadings, the Commissioner of Insura
moved to amend her complaint against the Director Defendants in order to cof
with the change to Nevada law following Court’s opinion@tur. The District
Court, however, denied Appellant’s motion to amend, despite also having re
upon Shoen v. SAC Holding Corp., 122 Nev. 621, 640, 137 P.3d 1171, 1184 (2(
in prior rulings.

The Commissioner of Insurance seeks relief from the District Cou
erroneous rulings related to denying her right to amend her complaint to comply
new Nevada law. Specifically, this appeal seeks relief from the District Cou
order dated August 10, 2020, denying leave to file an amended complaint

District Court’s order dated August 1, 2020, granting the Director Defenda

NCE

mpl

aliec

)06)

t's

with

r’s
the

nts

motion for judgment on the pleadings, and the District Court’s order dated

September 9, 2020, denying partial reconsideration of the motion for leave to an
to file a fourth amended complaint.

9. Issues on appeal.State concisely the principal issue(s) in this appeal (atte
separate sheets as necessary:

This District Court’s denial of Appellant’s motion to amend her complaint

order to comply with new Nevada law raises important precedential, constituti
Page 6 of 18
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and public policy issues regarding: (1) the right of parties to amend pleading
order to comply with changes in the underlying law which occur after a compl:
has been filed but before the deadline for amending pleadings as provided in th¢
court’s scheduling order; (2) application of this Court’s recent amendments to NF
41(e) regarding additional time provided under Nevada'’s 5-year rule in which a ¢
must be brought to trial; (3) whether the District Court’s factual mistake as to
time remaining until the close of discovery which formed that basis for the denig
a motion to amend a complaint in order to comply with new Nevada law was
error; and (4) correction of legal errors made by district court in all orders :
judgment from which appeal is taken.

10. Pending proceedings in this court raising the same or similar issuedf

you are aware of any proceeding presently pending before this court which

Sir

aint

> tri

RCF

Cas

the

\l of

5 in

and

raises the same or similar issues raised in this appeal, list the case hame an

docket number and identify the same or similar issues raised:

The Commissioner of Insurance is not aware of any similar cases pendin

this time.

11. Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee there
not a party to this appeal, have you notified the clerk of this court and the
attorney general in accordance with NRAP 44 and NRS 30.130?

This appeal does not challenge the constitutionality of a statute.

12. Otherissues. Does this appeal involve any of the following:

Page 7 of 18
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Reversal of well-settled Nevada precedent (on an attachment, identify th

case(s))
An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first-impression
An issue of public policy

D

An issue where en banc consideration is necessary to maintain uniformity of

this court’s decisions
A ballot question
If so, explain

This appeal involves the constitutional due process rights of a litigant to he

provided the opportunity to amend a complaint in order to comply with changes in

the underlying law which occur after a complaint has been filed but before the
deadline for amending pleadings as provided in the trial court’s scheduling ordeé
has passed. As a result, this appeal raises constitutional due process and pub

policy issues of first impression in Nevada.

13. Assignment to the Court of appeals or retention in the Supreme Court.
Briefly set forth whether the matter is presumptively retained by the
Supreme Court or assigned to the Court of appeals under NRAP 17, and

the subparagraph(s) of the Rule under which the matter falls. If appellant

believes that the Supreme Court should retain the case despite its
presumptive assignment to the Court of Appeals, identify the specific
Issue(s) or circumstances(s) that warrant retaining the case, and include

explanation of their importance or significance:

This case is presumptively retained by the Supreme Court under both NR
17(a)(9) and NRAP 17(a)11. This appeal originates in business court which is
presumptive category of retention by the Supreme Court. In addition, this appe

raises as a principal issue a question of first impression involving the United St

Page 8 of 18
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Constitution or Nevada Constitution or common law which is a presumptive

category of retention by the Nevada Supreme Court.

14. Trial. If this action proceeded to trial, how many days did the trial last?
Was it a bench or jury trial?
Following the District Court’s erroneous dismissal of the Director

Defendants, the underlying action proceeded to trial against the remaining

defendants. A jury trial against Uni-Ter Underwriting Management Corp., Uni-Ter

Claims Services Corp., and U.S. Re Corporation (“Corporate Defendants”) began

on September 20, 2021, and concluded on October 14, 2021, with a unanimou

S

jury verdict in favor of the Commissioner of Insurance and a judgment against the

Corporate Defendants in the amount of $15,222,853.00.

15. Judicial disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal. If so,
which Justice?

The Commissioner of Insurance does not anticipate at this time filing a
motion to disqualify or have a justice recuse him/herself from participation in th

appeal.

TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from:

Order Denying Plaintiff’'s Motion for Leave to File Fourth Amended
Complaint dated August 10, 2020;

Findings of Fact, Conclusions of Law and Order Denying Plaintiff’'s Motio
for Leave to File Fourth Amended Complaint dated August 10, 2020;

Order to Strike from Record dated August 13, 2020;

Order Granting Defendants Robert Chur, Steve Fogg, Mark Garber, Carg

Page 9 of 18
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Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels’ Moti
for Judgment on the Pleadings Pursuant to NRCP 12(c) and Judgment Thereo
dated August 13, 2020 August 14, 2020;

Findings of Fact, Conclusions of Law and Order Denying the Motion for
Reconsideration of Motion for Leave to Amend Regarding Director Defendants
dated September 9, 2020;

Order Denying Plaintiff’'s Motion to Retax and Settle Costs of Director
Defendants dated July 16, 2021;

Order Granting in Part and Denying in Part Plaintiff's Motion for
Declaratory Relief dated August 17, 2021,

Discovery Commissioner’s Report and Recommendations dated August
2021;

Order Regarding Discovery Commissioner’s Report and Recommendatig
dated September 17, 2021,

Order Granting In Part And Denying In Part Plaintiff s Motion In Limine
No. 2 dated September 20, 2021,

Order Granting In Part And Denying In Part Plaintiff s Motion For Partial
Summary Judgment As To U.S. Re Corporation dated September 20, 2021;

Order Denying Plaintiff’'s Motion In Limine Number 5 To Limit The Scope
Of Expert Witness Testimony Regarding Speculation Concerning The Econom
dated September 24, 2021,

Order Denying Plaintiff's Motion In Limine Number 4: To Preclude Any
Reference To Reinsurance Estimates dated September 24, 2021;

Order Denying Plaintiff s Motion In Limine Number 1 To Preclude Sam
Hewitt From Providing Expert Testimony Regarding Insolvency Analysis dated
September 24, 2021,

Order Denying Plaintiff's Motion In Limine Number 6 To Strike Proffered
Expert Witness Alan Gray dated September 24, 2021,

Page 10 of 18
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Order Denying Plaintiff s Motion For Partial Summary Judgment Regardi

Uni-Ter Defendants Breach Of Their Fiduciary Duties dated September 27, 202

Order Granting Motion to Exclude Interest dated December 15, 2021;

Order of Dismissal Without Prejudice in favor of Robert Chur, Steve Fogg

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and

Eric Stickels dated February 25, 2016;
Order of Dismissal dated May 4, 2016;
Judgment in favor of Robert Chur, Steve Fogg, Mark Garber, Carol Harte

Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels dated Augus

13, 2020;

Order Denying Plaintiff's Motion to Lift Stay or Alternatively Grant

Plaintiff Other Relief dated August 12, 2019;

Order Denying Motion to Substitute dated February 21, 2019;

Order Granting in Part Defendants Robert Chur, Steve Fogg, Mark Garbe

Carol Harter, Robert Hurlbut, Barbara Limpkin, Jeff Marshall, and Eric Stickels
Motion to Strike dated November 6, 2018;

Order Granting in Part Defendants Robert Chur, Steve Fogg, Mark Garbe

Carol Harter, Robert Hurlbut, Barbara Limpkin, Jeff Marshall, and Eric Stickels
Motion to Dismiss dated February 25, 2016.

If no written judgment or order was filed in the district court, explain the
basis for seeking appellate review:

17. Date written notice of entry of judgment or order served:

Order Denying Plaintiff’'s Motion for Leave to File Fourth Amended
Complaint notice of entry served August 10, 2020;

Findings of Fact, Conclusions of Law and Order Denying Plaintiff’'s Motio
for Leave to File Fourth Amended Complaint notice of entry served August 10,
2020;

Order to Strike from Record notice of entry served August 14, 2020;

Page 11 of 18
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Order Granting Defendants Robert Chur, Steve Fogg, Mark Garber, Carg
Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels’ Moti
for Judgment on the Pleadings Pursuant to NRCP 12(c) and Judgment Thereo
notice of entry served August 14, 2020;

Findings of Fact, Conclusions of Law and Order Denying the Motion for
Reconsideration of Motion for Leave to Amend Regarding Director Defendants
notice of entry served September 10, 2020;

Order Denying Plaintiff’'s Motion to Retax and Settle Costs of Director
Defendants notice of entry served July 29, 2021;

Order Granting in Part and Denying in Part Plaintiff's Motion for
Declaratory Relief notice of entry served August 17, 2021;

Discovery Commissioner’s Report and Recommendations served Augus
2021;

Order Regarding Discovery Commissioner’s Report and Recommendatig
notice of entry served September 20, 2021;

Order Granting In Part And Denying In Part Plaintiff s Motion In Limine
No. 2 notice of entry served September 21, 2021;

Order Granting In Part And Denying In Part Plaintiff s Motion For Partial
Summary Judgment As To U.S. Re Corporation notice of entry served Septem
21, 2021;

Order Denying Plaintiff s Motion In Limine Number 5 To Limit The Scope
Of Expert Witness Testimony Regarding Speculation Concerning The Econom
dated notice of entry served September 30, 2021;

Order Denying Plaintiff's Motion In Limine Number 4: To Preclude Any
Reference To Reinsurance Estimates notice of entry served September 30, 20

Order Denying Plaintiff s Motion In Limine Number 1 To Preclude Sam
Hewitt From Providing Expert Testimony Regarding Insolvency Analysis notice

entry served September 30, 2021;

Page 12 of 18
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Order Denying Plaintiff's Motion In Limine Number 6 To Strike Proffered
Expert Witness Alan Gray notice of entry served September 30, 2021;

Order Denying Plaintiff s Motion For Partial Summary Judgment Regarding
Uni-Ter Defendants Breach Of Their Fiduciary Duties notice of entry served
September 30, 2021,

Order Granting Motion to Exclude Interest notice of entry served December
16, 2021;

Order of Dismissal Without Prejudice in favor of Robert Chur, Steve Fogg

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and
Eric Stickels notice of entry served February 26, 2016;

Order of Dismissal as to U.S. RE notice of entry served May 10, 2016;

Judgment in favor of Robert Chur, Steve Fogg, Mark Garber, Carol Harter,
Robert Hurlbut, Barbara Lumpkin, Jeff Marshall, and Eric Stickels notice of entry
served August 14, 2020;

Order Denying Plaintiff's Motion to Lift Stay or Alternatively Grant
Plaintiff Other Relief notice of entry served August 12, 2019;

Order Denying Motion to Substitute dated notice of entry served February
26, 2019;

Order Granting in Part Defendants Robert Chur, Steve Fogg, Mark Garber,
Carol Harter, Robert Hurlbut, Barbara Limpkin, Jeff Marshall, and Eric Stickels
Motion to Strike notice of entry served November 7, 2018;

Order Granting in Part Defendants Robert Chur, Steve Fogg, Mark Garber,
Carol Harter, Robert Hurlbut, Barbara Limpkin, Jeff Marshall, and Eric Stickels

Motion to Dismiss notice of entry served February 26, 2016.

(a) Was service by delivery or by mail/electronic/fax X.\

Notice of entry of all orders regarding this appeal were served by electronic

service through the District Court’s e-service system on the same day the notice of

Page 13 of 18
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entry of orders were filed.

18.

on February 10, 2022 and served by electronic service on the same day.

10, 2022 and served by electronic service on the same day.

Note:

19.

20.

If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52 (b), or 59,

(a) Specify the type of motion, and the date and method of service of the
motion, and date of filing.

Plaintiff’'s Motion to Alter or Amend Judgment Pursuant to NRCP 59 filed

Defendant US RE’s Motion to Alter or Amend Judgment filed on February

NRCP 50(b) Date of filing

NRCP 52(b)Date of filing
NRCP 59 Date of filing__February 10, 2022

Motions made pursuant to NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal. SeeAA
Primo Builders v. Washington, 126 Nev. , 245 P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion:

(c) Date of written notice of entry of order resolving motion served:
Was service by delivery  orbymail___ (specify).

Date notice of appeal was filed:  November 18, 2022

If more than one party has appealed from the judgment or order, list date
each notice of appeal was filed and identify by name the party filing the
notice of appeal:

Specify statute or rule governing the time limit for filing the notice of
appeal,e.g.,NRAP 4(a) or other: NRAP 4(a)

Page 14 of 18
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SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

Explain how each authority provides a basis for appeal from the judgment or

order: The basis for appeals herein are pursuant to NRAP 3A(a) and (b), final

judgment entered in an action, and all related final orders of the district court.

22. List all parties involved in the action in the district court:
(a) Parties:
Plaintiff/Respondent:
Commissioner of Insurance for the State of Nevada as Receiver of Lewis
Clark LTC Risk Retention Group, Inc.

Defendants/Appellants:
Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut,
Barbara Lumpkin, Jeff Marshall, Eric Stickels, Uni-Ter Underwriting Manageme

Corp., Uni-Ter Claims Services Corp., and U.S. Re Corporation.

(b) If all parties in the district court are not parties to this appeal, explai
in detail why those parties are not involved in this appegl,formally
dismissed, not served, or other:

Following the District Court’s dismissal of the Director Defendants, the
underlying action proceeded to trial against the remaining defendants. A jury ti
against Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services Cot
and U.S. Re Corporation (“Corporate Defendants”) began on September 20, 2(
and concluded on October 14, 2021, with a unanimous jury verdict in favor of tf
Commissioner of Insurance and a judgment against the Corporate Defendants
the amount of $15,222,853.00. Final Judgment was entered, and the Corporat

Page 15 of 18
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26
27
28

Defendants did not appeal any appealable determinations made by the District

Court.

23.

24.

25.

Give a brief description (3 to 5 words) of each party’s separate claims,
counterclaims, cross-claims or third-party claims, and the date of
formal disposition of each claim.

Commissioner of Insurance:
Against the Director Defendants: (1) Gross Negligence; and (2)
Deepening of the Insolvency.
Against the Corporate Defendants: (1) Breach of Fiduciary Duty; ar
(2) Negligent Misrepresentation.

Director Defendants: No separate claims, counterclaims, cross-claim
third-party claims.

Corporate Defendants: No separate claims, counterclaims, cross-claim
third-party claims.

Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the
action or consolidated actions below:

Yes X No

If you answered “No” to question 24, complete the following:
(a) Specify the claims remaining pending below:
(b) Specify the parties remaining below:

(c) Did the district court certify the judgment or order appealed from as a
final jJudgment pursuant to NRCP 54(b):
Yes No

(d) Did the district court make an express determination, pursuant to NR

54(b), that there is no just reason for delay and an express direction for th

Page 16 of 18
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entry of judgment:

Yes

No

26. If you answered “No” to any part of question 25, explain the basis for
seeking appellate reviewé.g.,order is independently appealable under

NRAP 3A(b)):

27. Attach file-stamped copies of the following documents:
” 7 KHOMNLBG FRP SDIQMRXQMFDIP V RIRW FOIP V DG \WKLLG

party claims

) $Q WIXY PRIRQV DIGREGUV UHRYQ \WAX) P RNRQV

” 2UHYR 15&3

counterclaims, cross-claims and/or third-party claims asserted in the
action or consolidated action below, even if not at issue on appeal

D QWP MIYIRP 0 HWRYQ HK FKIIP

" $ Q RKHRGURKDBQIHGRQOESHD
” 1 RAVR HN | RUHAK DNIFKHGRGHJ

| declare under penalty of perjury that | have read this docketing stateme
that the information provided in this docketing statement is true and complete t¢
the best of my knowledge, information and belief, and that | have attached all

VERIFICATION

required documents to this docketing statement.

Name of Appellants: Commissioner of Insurance for the State of Nevada as
Receiver of Lewis & Clark LTC Risk Retention Group,

Inc.

Name of counsel of record:

Date:_12/13/2022

Clark County, Nevada

Brenoch Wirthlin, Esq.
Hutchison & Steffen, PLLC
10080 W. Alta Drive, Ste. 200
Las Vegas, Nevada 89145
702-385-2500

/s/Brenoch Wirthlin

Signature of counsel of record

State and county where signed
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an employee of HUTCHISON &
STEFFEN, PLLC and that on this 13th day of December, 2022, | caused the ak
and foregoing document entitletDOCKETING STATEMENT to be served via
NOTICE OF ELECTRONIC FILING through the Electronic Case Filing System
of the Nevada Supreme Court with the submission to the Clerk of the Court, wh
will serve the parties electronically, and to be served by mailing via first class m

with sufficient postage prepaid to the following addresses listed below.

/sl Jon Linder
An employee of Hutchison & Steffen, PLLC

Lansford W. Levitt
2072 Sea Island Drive
Dana Point, CA 92629
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Electronically Filed
2/10/2022 8:51 PM
Steven D. Grierson
CLERK OF THE COURT

MOT

MARK A. HUTCHISON, ESQ (4639)
BRENOCHR. WIRTHLIN, ESQ. (10282)
TANYA M. FRASER EsQ. (13872)
HUTCHISON& STEFFEN

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086

E-Mail:  mhutchison@hutchlegal.com
E-Mail:  bwirthlin@hutchlegal.com
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FORCase No.: A-14-711535-C
THE STATE OF NEVADA AS RECEIVER OF
LEWIS AND CLARK LTC RISK |[Dept. No.: XXVII
RETENTION GROUP, INC.,

Plaintiff,
PLAINTIFF’'S MOTION TO ALTER OR
VS. AMEND JUDGMENT PURSUANT TO
NRCP 59

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT]
HURLBUT, BARBARA LUMPKIN, JEFF | Hearing Requested
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Plaintiff, Commissioner of Insurance for the State of Nevada as Receiver of Lewis and
LTC Risk Retention Group, Inc. (“Plaintiff” or the “Receiver”), by and through her counseg
record, the law firm of Hutchison & Steffen, PLLC, hereby submits her Motion to Alter or A
Judgment Pursuant to NRCP 59.

This Motion is made and based on the following Memorandum of Points and Autho
any argument the Court chooses to entertain at a hearing on this matter, and all papers and f
I
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on file herein.
DATED this 10" day of February, 2022.

By: /s/Brenoch Wirthlin
MARK A. HUTCHISON, ESQ. (4639)
BRENOCHWIRTHLIN, ESQ. (10282)
Hutchison & Steffen
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086
E-Mail: bwirthlin@hutchlegal.com
Attorneys for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES
l. RELEVANT FACTS
The trial regarding Plaintiff's claims against Defendant U.S. Re Corporation (“*U.S.
Uni-Ter Underwriting Management Corporation (“Uni-Ter UMC”), and Uni-Ter Claims Serv
Corporation (“Uni-Ter CS”, and collectively with U.S. Re and Uni-Ter UMC referred to here

the “Corporate Defendants”) commenced on September 20, 2021 in this Court. On October 14

Re")
ices
n as

4, 2C

the matter was submitted to the Jury, which rendered its Verdict in favor of Plaintiff that same da

SeeVerdict Form (Oct. 14, 2021). Specifically, the Jury found that Plaintiff established dama
the amount of $15,222,853.00 and allocated liability for those damages to each respective De
as follows: 55 percent to US Re; 25 percent to Uni-Ter UMC; and 20 percent to Uni-Ter CS.
upon simple math calculations, the foregoing translates to $8,372,569.15 allocated to |

$3,805.713.25 allocated to Uni-Ter UMC, and $3,044,570.60 allocated to Uni-Ter CS. A c(

jes
fen
Bas

JS |

DPY |

the judgment entered on the Jury Verdict (“Judgment”) is attached hereto as Exhibit 1, reflecting t

allocation of damages as set forth above.
I. APPLICABLE STANDARD

The Court may grant a motion to amend a judgment under Rule 59(e), Nevada Rule @
Procedure, to correct manifest errors of law or to prevent manifest injuSeeeAA Primo Builders
LLC v. Washington126 Nev. 578, 582, 245 P.3d 1190, 1193 (20B@g also Panorama Towe
Condo. Unit Owners' Ass'n v. Halliet37 Nev. Adv. Op. 67, 498 P.3d 222, 224 (2021) (“An NR
59(e) motion to alter or amend a judgment may be appropriate to correct ‘manifest errors of
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fact,” address ‘newly discovered or previously unavailable evidence,’ ‘prevent manifest inju

or address a ‘change in controlling law.”). Additionally, Rule 60(b)(6) allows the Court, “

Stice

[o]n

motion and just terms,” to relieve a party, such as U.S. Re, from a final judgment for “any . . . reas

that justifies relief.”
. ARGUMENT

A. Joint tortfeasors are jointly and severally liable for breaches of fiduciary duty.

Courts across the country, including California, have recognized the common law hol
that joint tortfeasors are jointly and severally liable for breaches of fiduciary ditip.1.C. v.
Anders No. CIV. S-87-430EJG/PAN, 1991 WL 442874, at *6 (E.D. Cal. July 2, 199®Where
a principal is injured by the acts of two agents, neither may avoid liability to the principal on
ground that the other was responsilixford Shipping Co. v. New Hampshire Trading Co87
F.2d 1, 6-7 (1st Cir.1982).Constr. Laborers Tr. Funds for S. California Admin. Co. v. Victor
Engineers, In¢.No. CV 10-2134 CBM (EX), 2010 WL 11598019, at *5 (C.D. Cal. Oct. 14, 201
(finding joint and several liability on claims of breach of fiduciary dutfprte & Co. v. Huffines
304 F. Supp. 1096, 1109 (S.D.N.Ysypplemented®88 F. Supp. 855 (S.D.N.Y. 196&ff'd in
part, remanded in par416 F.2d 1189 (2d Cir. 1969) (holding that the liability of fiduciaries wh

act together in breach of their fiduciary obligations is joint and sevehaljhor Reef Ass'n, Inc. v.

Anchor Reef Club at Branford, LLGNo. XO7HHDCV155043896S, 2017 WL 3080882, at *2

(Conn. Super. Ct. June 14, 2017) (“This misconduct is reflected in the $578,950.59 Ziegler
ordered to pay in the earlier opinion for the breaches of fiduciary duty that arose from Zieg
financial shenanigans. Rounding upward, the court doubles those damages, awarding &

Ziegler and the developg@intly and severally an additional $579,000 as CUTPA punitive

damages.”)Magaraci v. EspinosaNo. 03-14-00515-CV, 2016 WL 858989, at *2 (Tex. App|

Mar. 4, 2016) (“Salvatore Magaraci and Estate Protection Planning were determined to be jq
and severally liable for $271,658.55, plus interest and attorney's fees” with regard to claim
breach of fiduciary duty)Abbott v. Chesley413 S.W.3d 589, 599 (Ky. 2013) (CGM challenge
the entry of summary judgment on thesach of fiduciary duty claim and the assessment

of joint and several liability ); Ryder v. BatesNo. 215CV02526SHLCGC, 2019 WL 12762965
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at *3 (W.D. Tenn. Mar. 5, 2019) (“The Court requested that the Receiver provide a deta
calculation of damages as to each Defendant under each claim it advaiheedalculation of
damages per Defendant is complicated somewhat by the multiple avenues of recovery
the joint and several liability that applies to breach of fiduciary duty and the need to insure
that there is no double recovery. Consequently, the Court will first address damages
the breach of fiduciary duty, for which all Defendants are jointly and severally liable, bef
moving to any additional damages that may be owed by individual DefendaMsuiix v. Tighe
No. MICV 2008-0690, 2009 WL 5909266, at *2 (Mass. Super. Dec. 30, 2009) (“Finally, Tig
and Callahan are jointly and severally liable for breaches of fiduciary duties. Breach of fidug
duty is considered a tort under Massachusetts law. 3ee . Harbor Schools, Inc446 Mass.
245, 254, 843 N.E.2d 1058 (2006) antis a familiar rule of law, that in cases in tort, where
two or more are liable to an action, they are liable jointly and severally...” Donnelly v.

Larkin, 327 Mass. 287, 296, 98 N.E.2d 280 (1951), and cases citeahg v. Warren725 P.2d

iled

fron

ore

he

iary

794, 795 (Colo. App. 1986) (“A judgment was also entered against Bruce A. Jarnagin, Harald P

Warren, and Cascade Marketing Corporatjomtly and severally, in the amount of $158,000
for breach of fiduciary duty .”).

In this case Plaintiff prevailed on all of its claims for breaches of fiduciary duty to t
Company by the Corporate Defendants. Accordingly, Plaintiff requests that the Judgme
amended to reflect joint and several liability for all damages by all Corporate Defendants.

[ll.  CONCLUSION

For all these reasons, the Plaintiff respectfully requests that this Court grant the
requested in the motion pursuant to NRCP 59 and amend or alter the Judgment as set forth
I
I
I
I
I
I
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and grant such other and further relief as the Court deems appropriate.

Dated this 18 day of February, 2022.
By:

/s/Brenoch Wirthlin
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MARK A. HUTCHISON, ESQ. (4639)
BRENOCHWIRTHLIN, ESQ. (10282)
Hutchison & Steffen

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086

E-Mail: bwirthlin@hutchlegal.com
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that on this 10th day of February, 2022, | caused
document entitledPLAINTIFF'S MOTION TO ALTER OR AMEND JUDGMENT
PURSUANT TO NRCP 59to be served on the following by Electronic Service to:

ALL PARTIES ON THE E-SERVICE LIST

[s/Jon Linder
An Employee of Hutchison & Steffen
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ELECTRONICALLY SERVED
12/30/2021 9:18 AM

JGJV

MARK A. HUTCHISON, ESQ. (4639)
BRENOCH R. WIRTHLIN, EsQ. (10282)
CHRISTIAN ORME, ESQ. (10175)
TANYA M. FRASER, ESQ. (13872)
HUTCHISON & STEFFEN

10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385.2500
Facsimile: (702) 385.2086

Electronically Filed
12/30/2021 9:18 AM

E-Mail:  mhutchison@hutchlegal.com
E-Mail:  bwirthlin@hutchlegal.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

COMMISSIONER OF INSURANCE FOR
THE STATE OF NEVADA AS RECEIVER OF
LEWIS AND CLARK LTC RISK
RETENTION GROUP, INC,,

Plaintiff,

VS.

ROBERT CHUR, STEVE FOGG, MARK
GARBER, CAROL HARTER, ROBERT
HURLBUT, BARBARA LUMPKIN, JEFF
MARSHALL, ERIC STICKELS, UNI-TER
UNDERWRITING MANAGEMENT CORP.,
UNI-TER CLAIMS SERVICES CORP., and
U.S. RE CORPORATION,; DOES 1-50,
inclusive; and ROES 51-100, inclusive;

Defendants.

Case No.: A-14-711535-C

Dept. No.: XXVII

JUDGMENT ON JURY VERDICT

Trial: 9/20/2021 —10/14/2021

This matter having been tried before a jury (“Jury”) beginning September 20, 2021 through

October 14, 2021; Plaintiff Commissioner of Insurance for the State of Nevada as Receiver for

Lewis & Clark LTC Risk Retention Group, Inc. (“Plaintiff”’) having been represented by Brenoch

Wirthlin, Esq., Chris Orme, Esq., and Tanya Fraser, Esq. of the law firm of Hutchison & Steffen,

PLLC; Defendants U.S. Re Corporation (“U.S. Re”), Uni-Ter Underwriting Management Corp.

(“Uni-Ter UMC”) and Uni-Ter Claims Services Corp. (“Uni-Ter CS” and collectively with U.S.
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Re and Uni-Ter UMC referred to as the “Corporate Defendants™) having been represented by Jon

M. Wilson, Esq. of the Law Offices of Jon M. Wilson, George F. Ogilvie III of the law firm of

McDonald Carano LLP, and Kimberly Freedman and Erin Kolmansberger of the law firm of

Nelson Mullins; the Jury having rendered its verdict which was presented in open Court on October

14,2021 (“Verdict”); the Jury having made the following findings as set forth in the Verdict:

1.

The Jury having found by clear and convincing evidence that Uni-Ter UMC made a
negligent misrepresentation(s) to Lewis & Clark LTC Risk Retention Group, Inc. (“Lewis
& Clark”) regarding Lewis & Clark’s financial condition, on which Lewis & Clark
justifiably relied;

The Jury having found by clear and convincing evidence that Un-Ter UMC’s negligent
misrepresentation(s) was a legal cause of damages to Lewis & Clark;

The Jury having found by a preponderance of the evidence that a fiduciary relationship
existed between Uni-Ter UMC and Lewis & Clark where Uni-Ter UMC was under a duty
to act for or give advice for the benefit of Lewis & Clark upon matters within the scope of
their relationship;

The Jury having found by a preponderance of the evidence that Uni-Ter UMC breached its
fiduciary duty to Lewis & Clark;

The Jury having found by a preponderance of the evidence that Uni-Ter UMC’s breach of
its fiduciary duty to Lewis & Clark was a legal cause of damages to Lewis & Clark;

The Jury having found by a preponderance of the evidence that a fiduciary relationship
existed between Uni-Ter CS and Lewis & Clark where Uni-Ter CS was under a duty to act
for or to give advice for the benefit of Lewis & Clark upon matters within the scope of their
relationship;

The Jury having found by a preponderance of the evidence that Uni-Ter CS breached its
fiduciary duty to Lewis & Clark;

The Jury having found by a preponderance of the evidence that Uni-Ter CS’s breach of its
fiduciary duty to Lewis & Clark was a legal cause of damages to Lewis & Clark;

The Jury having found by a preponderance of the evidence that a fiduciary relationship
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