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IN THE SUPREME COURT OF THE STATE OF NEVADA

* * *

THE STATE OF NEVADA
COMMISSIONER OF INSURANCE
FOR THE STATE OF NEVADA AS
RECEIVER OF LEWIS AND CLARK
LTC RISK RETENTION GROUP, INC.,

Appellant,

vs.

ROBERT CHUR, STEVE FOGG,
MARK GARBER, CAROL HARTER,
ROBERT HURLBUT, BARBARA
LUMPKIN, JEFF MARSHALL, ERIC
STICKELS, UNI-TER
UNDERWRITING MANAGEMENT
CORP., UNI-TER CLAIMS SERVICES
CORP., and U.S. RE CORPORATION,

Respondents.

Supreme Court No. 85668

RESPONSE TO ORDER TO
SHOW CAUSE

ROBERT CHUR; STEVE FOGG;
MARK GARBER; CAROL HARTER;
ROBERT HURLBUT; BARBARA
LUMPKIN; JEFF MARSHALL; AND
ERIC STICKELS,

Appellants,

vs.

THE STATE OF NEVADA
COMMISSIONER OF INSURANCE AS
RECEIVER OF LEWIS AND CLARK
LTC RISK RETENTION GROUP, INC.,

Respondents.

Supreme Court No. 85728

Electronically Filed
Jun 23 2023 06:00 PM
Elizabeth A. Brown
Clerk of Supreme Court

Docket 85668   Document 2023-20026
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THE STATE OF NEVADA
COMMISSIONER OF INSURANCE
FOR THE STATE OF NEVADA AS
RECEIVER OF LEWIS AND CLARK
LTC RISK RETENTION GROUP, INC.,

Appellant,

vs.

ROBERT CHUR; STEVE FOGG;
MARK GARBER; CAROL HARTER;
ROBERT HURLBUT; BARBARA
LUMPKIN; JEFF MARSHALL; AND
ERIC STICKELS; UNI-TER
UNDERWRITING MANAGEMENT
CORP.; UNI-TER CLAIMS SERVICES
CORP.; AND U.S. RE CORPORATION,

Respondents.

Supreme Court No. 85907

Appellant COMMISSIONER OF INSURANCE FOR THE STATE OF

NEVADA AS RECEIVER OF LEWIS AND CLARK LTC RISK RETENTION

GROUP, INC., (“Appellant”), by and through their counsel, Hutchison & Steffen,

PLLC, hereby submit their opposition to the Court’s May 10, 2023 Order to Show

Cause (“OSC”). This response is based on the following memorandum of points

and authorities as well as all exhibits thereto, and all papers and pleadings on file

herein.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION AND SUMMARY OF ARGUMENT

This court’s OSC directed Appellant to “show cause why the identified
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portions of this appeal should not be dismissed for lack of jurisdiction” regarding

the interlocutory orders related to the defendants Uni-Ter Underwriting

Management Corp., Uni-Ter Claims Services Corp., and U.S. Re Corporation

(“Corporate Defendants”). As the Court correctly noted, the final judgment in this

matter (“Final Judgment”) was entered based on a jury verdict in favor of Appellant

and against the Corporate Defendants. The Respondents Robert Chur, Steve Fogg,

Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall and

Eric Stickels “Director Defendants”) had been dismissed previously, which is also

subject of the Appellants’ appeal from the Final Judgment.

II. STATEMENT OF FACTS

1. On August 10, 2020, the trial court entered its Order Denying Plaintiff’s

Motion for Leve to File Fourth Amended Complaint.

2. On August 10, 2020, the trial court entered its Findings of Fact,

Conclusions of Law and Order Denying Plaintiff’s Motion for Leave to File Fourth

Amended Complaint.

3. On August 14, 2020, the trial court entered its Order granting

Respondents’ Motion for Judgment on the Pleadings.

4. On August 14, 2020, the trial court entered its Judgment in favor of

Respondents.

5. On September 10, 2020, the trial court entered its Findings of Fact,

Conclusions of Law and Order Denying Appellant’s Motion for Reconsideration of
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Motion for Leave to Amend Regarding Director Defendants (i.e. Respondents).

6. On December 30, 2021, the Final Judgment on jury verdict was entered

against the Corporate Defendants. See Exhibit 1 hereto.

7. Throughout the course of the litigation, the District Court entered

several interlocutory orders (“Interlocutory Orders”)1 which make findings of fact

and conclusions of law regarding the Corporate Defendants that would, if Appellant

is unable to challenge them, substantially and adversely affect Appellant’s appeal

against the Director Defendants. This is because, among other reasons, under

Nevada law, the acts of the Corporate Defendants, as managing agents of the risk

retention group for which Appellant served as receiver, Lewis & Clark Risk

Retention Group LTC, Inc. (“L&C”).

8. For example, in its Finding of Fact, Conclusions of Law and Order

Denying Plaintiff’s Motion for Leave to File Fourth Amended Complaint, dated

August 10, 2020, the District Court found that:

FINDINGS OF FACT

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

39. Between the deposition testimony of Plaintiff’s NRCP 30(b)(6)

designee and Plaintiff’s responses to written discovery, there is no factual

1 Defined to include all interlocutory order from which Appellant seek relief,

whether or not such interlocutory orders are mentioned in this response.
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basis for Plaintiff’s new allegation that Director Defendants knowingly

violated the law, as Plaintiff’s proposed Fourth Amended Complaint alleges.

40. With the great passage of time of the alleged violations of law and

the fact that witnesses are unavailable, the Director Defendants will be unduly

prejudiced in establishing their defenses to Plaintiff’s new theory that the

Director Defendants knowingly violated the law.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

CONCLUSIONS OF LAW

17. Justice does not require granting leave to amend for Plaintiff to file

the proposed Fourth Amended Complaint as to the Director Defendants

because Plaintiff unduly delayed bringing said complaint and it would be

unduly prejudicial for the Director Defendants to defend such theories of

liability at this point.

(Emphasis added.)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

See Exhibit 2 hereto.

III. LAW AND ARGUMENT

A. Even though Appellant obtained a jury verdict against the
Corporate Defendants, for purposes of an appeal the Appellant is
aggrieved by the Final Judgment as to the Interlocutory Orders
and respectfully submits that the portions of the appeal related to
the Corporate Defendants identified in the OSC should not be
dismissed.
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As this Court has recognized, “[a] party is ‘aggrieved’ within the meaning of

NRAP 3A(a) ‘when either a personal right or right of property is adversely and

substantially affected’ by a district court’s ruling.” Valley Bank of Nevada v.

Ginsburg, 110 Nev. 440, 446, 874 P.2d 729, 734 (1994) (citing Estate of Hughes v.

First Nat’l Bank, 96 Nev. 178, 180, 605 P.2d 1149, 1150 (1980)). In that case the

Court held that the district court’s decision to approve the settlement over appellants’

objection “substantially and adversely affected” their interests by purporting to

terminate whatever rights they may have had to bring future lawsuits against another

party arising out of the same transactions. Appellants were thus “aggrieved” by the

district court’s order. Id. See also Consol. Generator–Nev., Inc. v. Cummins Engine

Co., 114 Nev. 1304, 1312, 971 P.2d 1251, 1256 (1998) (recognizing that a party may

challenge interlocutory orders entered before a final judgment in an appeal from the

final judgment). Moreover, this Court has also recognized that the term “aggrieved”

means a “substantial grievance,” which “includes ‘[t]he imposition of some

injustice, or illegal obligation or burden, by a court, upon a party, or the denial to

him of some equitable or legal right.’ ” See Webb, ex rel. Webb v. Clark Cnty.

Sch. Dist., 125 Nev. 611, 617, 218 P.3d 1239, 1244 (2009) (citing Las Vegas Police

Prot. Ass'n, 122 Nev. at 240, 130 P.3d at 189).

In this case, the Interlocutory Orders may be used by the Director Defendants

in the same way as the subject order in Valley Bank. For example,

NAC 683A.550 provides as follows:
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NAC 683A.550 Acts of agent deemed to be acts of insurer;

examination of agent. The acts of the managing general agent are

deemed to be the acts of the insurer on whose behalf it is acting. A

managing general agent may be examined as if it were the insurer.

(Added to NAC by Comm’r of Insurance, eff. 9-19-90).

In this case, it is not in dispute that the Corporate Defendants acted as the managing

agents for L&C. See, e.g., Exhibit 3 hereto, management agreement between L&C

and the Corporate Defendants stating that the Corporate Defendants are the

“managing agents” of L&C. Thus, provided the other requirements to meet the

required elements of director liability are met, the acts of the Corporate Defendants

“are deemed to be the acts of the insurer on whose behalf it was acting”, i.e., L&C.

Accordingly, any findings purportedly made in the Interlocutory Orders which

involve the improper actions on inaction on the part of the Corporate Defendants

including without limitation those set forth herein – will substantially and adversely

affect the Appellant’s rights, including without limitation by depriving them of the

legal and/or equitable right to pursue the Director Defendants for those wrongs.

Accordingly, while it is true as the Court correctly noted in its OSC that Appellant

obtained a Final Judgment against the Corporate Defendants, because of the

intertwined nature of the liability of the Director Defendants for acts and omissions

of the Corporate Defendants, Appellant is “aggrieved” by the Interlocutory Orders

and consequently the Final Judgment. Accordingly, Appellant respectfully submits

that the identified portions of the appeal should not be dismissed.
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III. CONCLUSION

For all these reasons, Appellant respectfully submits that portions of the

appeal identified in the OSC related to the Corporate Defendants should not be

dismissed, and that the Court should grant such other and further relief as it deems

appropriate.

Dated this 23rd day of June, 2023.

HUTCHISON & STEFFEN, PLLC

/s/Brenoch Wirthlin
Mark A. Hutchison, Esq. (4639)
Brenoch R. Wirthlin, Esq. (10282)
Traci L. Cassity, Esq. (9648)
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Attorneys for Appellant
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25, I certify that I am an employee of HUTCHISON &

STEFFEN, PLLC and that on this 23rd day of June, 2023, I caused the above and

foregoing document entitled: RESPONSE TO ORDER TO SHOW CAUSE to be

served via NOTICE OF ELECTRONIC FILING through the Electronic Case Filing

System of the Nevada Supreme Court with the submission to the Clerk of the Court,

who will serve the parties electronically.

/s/ Danielle Kelley
An employee of Hutchison & Steffen, PLLC
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FFCL 
George F. Ogilvie III, Esq. 
Nevada Bar No. 3552 
MCDONALD CARANO LLP 
2300 West Sahara Avenue, Suite 1200 
Las Vegas, NV 89102 
Telephone: (702) 873-4100 
Facsimile: (702) 873-9966 
gogilvie@mcdonaldcarano.com    
 
Jon M. Wilson, Esq. (Appearing Pro Hac Vice) 
Kimberly Freedman, Esq. (Appearing Pro Hac Vice) 
Erin Kolmansberger, Esq. (Appearing Pro Hac Vice) 
NELSON MULLINS BROAD AND CASSEL 
2 S. Biscayne Boulevard, 21st Floor 
Miami, Florida 33131 
Telephone: (305) 373-9400 
Facsimile:  (305) 373-9443 
Jon.Wilson@nelsonmullins.com  
Kimberly.Freedman@nelsonmullins.com 
Erin.Kolmansberger@nelsonmullins.com 
 
Attorneys for Defendants Uni-Ter Underwriting  
Management Corp., Uni-Ter Claims Services  
Corp., and U.S. RE Corporation 

 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

COMMISSIONER OF INSURANCE FOR THE 
STATE OF NEVADA AS RECEIVER OF 
LEWIS AND CLARK LTC RISK RETENTION 
GROUP, INC., 
 

Plaintiffs, 
 
v. 
 
ROBERT CHUR, STEVE FOGG, MARK 
GARBER, CAROL HARTER, ROBERT 
HURLBUT, BARBARA LUMPKIN, JEFF 
MARSHALL, ERIC STICKELS, UNI-TER 
UNDERWRITING MANAGEMENT CORP. 
UNI-TER CLAIMS SERVICES CORP., and 
U.S. RE CORPORATION, DOES 1-50, 
inclusive; and ROES 51-100, inclusive, 
 

Defendants. 
 

 Case No. A-14-711535-C 
 
Dept. No.:  XXVII 
 
FINDINGS OF FACT, CONCLUSIONS 
OF LAW AND ORDER DENYING 
PLAINTIFF’S MOTION FOR LEAVE 
TO FILE FOURTH AMENDED 
COMPLAINT 

 

Electronically Filed
08/10/2020 3:14 PM

Case Number: A-14-711535-C

ELECTRONICALLY SERVED
8/10/2020 3:14 PM
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This matter came before the Court for hearing on July 23, 2020 on Plaintiff’s Motion for 

Leave to File Fourth Amended Complaint (“Motion”).  Brenoch R. Wirthlin, Esq. appeared on 

behalf of Plaintiff Commissioner of Insurance for the State of Nevada (“Plaintiff” or “Receiver”); 

George F. Ogilvie III, Esq., Jon N. Wilson, Esq. and Erin Kolmansberger, Esq. appeared on behalf 

of Defendants Uni-Ter Underwriting Management Corp., Uni-Ter Claims Services Corp., and U.S. 

RE Corporation; and Angela T. Nakamura Ochoa, Esq. appeared on behalf of Defendants Robert 

Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, Jeff Marshall 

and Eric Stickels. 

Having considered the record and the briefs submitted in support of and in opposition to 

the Motion, and having entertained the arguments of counsel, and being fully informed in the 

premises, the Court makes the following findings of fact, conclusions of law and order:  

FINDINGS OF FACT 

1. Lewis and Clark LTC Risk Retention Group, Inc. (“L&C”) was formed in 2004. 

Between 2004 and February 28, 2013, L&C provided general and professional liability coverage 

to long term care facilities and home health providers.  See Third Amended Complaint (“TAC”) 

at ¶1. 

2. Defendants Uni-Ter Underwriting Management Corp. (“Uni-Ter UMC”) and Uni-

Ter Claims Services Corp. (“Uni-Ter CS”), were retained to manage Lewis & Clark.   

3. In the summer of 2011 L&C suffered adverse loss development.   

4. The Nevada Division of Insurance ("DOI") filed a Receivership Action related to 

L&C in November, 2012, commencing case number A-12-672047-B ("Receivership Action").  

Plaintiff Commissioner of Insurance for the State of Nevada was appointed as the Receiver. 

5. On February 28, 2013, an order of liquidation (“Liquidation Order”) was entered 

in the Receivership Action, appointing the Commissioner of Insurance as the Receiver of L&C.  

See Liquidation Order.  

6. On December 23, 2014, the Receiver instituted this lawsuit against former directors 

of L&C Robert Chur, Steve Fogg, Mark Garber, Carol Harter, Robert Hurlbut, Barbara Lumpkin, 

Jeff Marshall and Eric Stickels (“Director Defendants”), Uni-Ter UMC, Uni-Ter CS, and U.S. Re.  
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In the initial complaint, the Receiver alleged claims of gross negligence and deepening of the 

insolvency against the Director Defendants, negligent misrepresentation against Uni-Ter UMC, 

breach of fiduciary duty against Uni-Ter UMC and Uni-Ter CS, and breach of fiduciary duty 

against U.S. Re.  

7. On December 11, 2015, Director Defendants filed their Motion to Dismiss, 

challenging the sufficiency of the allegations of gross negligence and asserting that a claim for 

deepening insolvency required allegations of fraud such that the claims must be pled with 

specificity. 

8. On June 13, 2016, the Receiver filed its Second Amended Complaint, and, 

subsequently, on August 5, 2016, the Receiver filed its Third Amended Complaint—the currently 

operative complaint—which contains the same claims against Defendants as the original 

Complaint and nearly 500 pages of exhibits. 

9. On April 18, 2016, Director Defendants filed a Motion to Dismiss the First 

Amended Complaint, asserting that claims against officers and directors needed to be supported 

by claims of intentional misconduct, fraud or knowing violation of the law.  Said Motion was 

subsequently denied. 

10. During the period of September 5, 2017 through April 13, 2018, Director 

Defendants propounded written discovery upon Plaintiff. 

11. Due to the multiple requests to extend discovery in this action and the then 

approaching 5-year rule expiration, this Court expressly conditioned its May 16, 2018 Order 

continuing discovery deadlines that it would be the “last stipulation to continue.” 

12. On August 14, 2018, the Director Defendants filed a Motion For Judgment On The 

Pleadings Pursuant To NRCP 12(C) (“Motion For Judgment On The Pleadings”).  On October 11, 

2020, this Court denied the Director Defendants’ Motion for Judgment on the Pleadings.  

13. Notwithstanding this Court’s May 16, 2018 preclusion of further extensions, on 

December 12, 2018, the Receiver filed Plaintiff's Motion for Extension of Discovery Deadlines 

and to Continue Trial on Order Shortening Time (Fourth Request), which this Court granted in 

part and denied in part, extending discovery for sixty (60) days and ordering a firm trial setting. 
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14. In and around July, 2018, Director Defendant Barbara Lumpkin passed away. 

15. On November 8, 2018, the deposition of the NRCP 30(b)(6) witness for the 

Commissioner of Insurance for the State of Nevada took place, in which he frequently responded 

that the complaint spoke for itself and that he would be relying upon experts in response to the 

Defendants questioning.  Mr. Greer also testified regarding the unavailability of certain Division 

of Insurance former employees.  On March 8, 2019, the Director Defendants filed a Motion to 

Stay Proceedings Pending Petition for Writ of Mandamus on an Order Shortening Time.  The 

Receiver joined in the request for a stay of these proceedings; Uni-Ter UMC, Uni-Ter CS and US 

Re opposed the imposition of a stay in significant part due to the ongoing and increasing prejudice 

it had experienced and would continue to experience in delaying the trial of the Receiver’s claims. 

16. On March 12, 2019, the Director Defendants filed their Notice of Filing of Petition 

for Writ of Mandamus with the Nevada Supreme Court. In their Petition for Writ of Mandamus, 

the Director Defendants challenged this Court’s denial of the Director Defendants’ Motion for 

Judgment on the Pleadings. 

17. On March 14, 2019, this Court granted the Motion to Stay Proceedings Pending 

Petition for Writ of Mandamus, and imposed an immediate stay (the “Stay”) of all proceedings in 

this matter. 

18. Prior to the March 14, 2019 imposition of the Stay, the deadlines for moving to 

amend pleadings or add parties and for the Receiver to serve its initial expert reports were March 

15, 2018. 

19. On February 27, 2020, the Nevada Supreme Court issued its Opinion (“NSC 

Opinion”) granting the Director Defendants’ Petition for Writ of Mandamus, and instructed this 

Court to vacate its order denying the Director Defendants’ Motion for Judgment on the Pleadings, 

and to enter a new order granting the Director Defendants’ Motion for Judgment on the Pleadings.  

The NSC Opinion left to this Court’s discretion whether to grant the Receiver leave to file a fourth 

amended complaint. 

20. On April 6, 2020, the Receiver filed in this Court Plaintiff’s Motion for 

Clarification on Order Shortening Time (“Plaintiff’s Motion for Clarification”). 
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21. On April 29, 2020, the Receiver filed its Petition for Rehearing ("Plaintiff’s 

Petition") regarding the Nevada Supreme Court’s granting of the Director Defendants’ Petition 

for Writ of Mandamus. 

22. On May 10, 2020, the Receiver filed its Second Supplemental Brief to the Motion 

for Clarification (“Second Supplemental Brief”).  In the Second Supplemental Brief, the Receiver 

represented: 

Motion to Amend.  Given the recent decision by the Nevada 
Supreme Court (in Chur), Plaintiff will be filing a Motion to Amend 
its Complaint consistent with the Chur decision.  As a result of the 
Nevada Supreme Court disavowing Shoen, Plaintiff is asserting 
allegations to support its Complaint and claims previously asserted 
therein with respect to the Director Defendants.  This will likely 
result in additional motion practice and require targeted discovery. 

See Second Supplemental Brief at 5 (emphasis added). 

23. On May 14, 2020, because the writ petition proceedings before the Nevada 

Supreme Court were not concluded, the parties entered into a stipulation continuing the hearing 

on Plaintiff’s Motion for Clarification and extending the Stay until June 18, 2020. 

24. On May 22, 2020, the Nevada Supreme Court issued its Order Denying Rehearing, 

thereby affirming the Opinion, and directing this Court to enter an order granting the Director 

Defendants’ Motion for Judgment on the Pleadings, but leaving to this Court’s discretion whether 

to grant the Receiver leave to file a fourth amended complaint. 

25. At the time of the June 18, 2020 hearing on Plaintiff’s Motion for Clarification, the 

Receiver again represented its intention to seek leave to file a Fourth Amended Complaint to 

remedy the deficiencies identified in the NSC Opinion; the Receiver did not express or intimate 

that it would be seeking to add new claims against Uni-Ter UMC, Uni-Ter CS or US Re, or seeking 

to add a new party.   

26. Also at the time of the June 18, 2020 hearing, the Receiver requested that the Stay 

be extended to July 1, 2020; the Defendants objected to the Receiver’s request, and requested that 

the Stay be lifted immediately.  This Court granted Plaintiff’s Motion for Clarification, and 

ordered that the Stay be lifted as of July 1, 2020. 
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27. On June 24, 2020, the Receiver filed Plaintiff's Motion for Preferential Trial Setting 

And For Issuance of A New Discovery Scheduling Order or, In the Alternative, Motion to Stay 

All Discovery During the Pendency of Motion For Leave to File Fourth Amended Complaint; On 

Order Shortening Time (“Plaintiff’s Motion for Preferential Trial Setting”) seeking, inter alia, to 

extend the July 2, 2020 deadline for the Receiver to serve its initial expert disclosures. 

28. At the time of the July 1, 2020 hearing on Plaintiff’s Motion for Preferential Trial 

Setting, the Receiver sought a further extension of the July 2, 2020 deadline for the Receiver to 

serve its initial expert disclosures.  The Defendants objected to the Receiver’s request, and 

requested that the Court direct the Receiver to serve its initial expert disclosures on July 2.  This 

Court granted the Receiver’s request, and extended the deadline for the Receiver to served its 

initial expert disclosures to the conclusion of the hearing of Receiver’s anticipated Motion for 

Leave to File Fourth Amended Complaint.  As of the date of the hearing on the Receiver’s Motion 

for Leave to File Fourth Amended Complaint, Plaintiff had still not made her initial expert 

disclosure. 

29. On July 2, 2020, the Receiver filed its Motion for Leave to File Fourth Amended 

Complaint, falsely representing to this Court that “[o]ther than seeking to add Piccione as a 

Defendant and asserting a new claim against him, the Fourth Amended Complaint does not add 

new claims against the Defendants—it simply adds factual allegations to support the claims that 

have been pending against the Defendants for years and substitutes causes of action (i.e., breach 

of fiduciary duty in place of gross negligence).” See Motion for Leave to File Fourth Amended 

Complaint at 30:15-18 (emphasis added).   

30. In actuality, the Receiver’s proposed Fourth Amended Complaint seeks: (i) to 

amend the allegations against the Director Defendants in accordance with the NSC Opinion, and 

(ii) to assert three causes of action against a new defendant, Tal Piccione, for deepening of the 

insolvency and aiding and abetting breach of fiduciary duty (Ninth, Seventeenth, and Eighteenth 

Claims), two new causes of action against Uni-Ter UMC for deepening of the insolvency and 

aiding and abetting breach of fiduciary duty (Ninth and Fourteenth Claims); two new causes of 

action against Uni-Ter CS for deepening of the insolvency and aiding and abetting breach of 
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fiduciary duty (Ninth and Fifteenth Claims); and two new causes of action against U.S. Re for 

deepening of the insolvency and aiding and abetting breach of fiduciary duty (Ninth and Sixteenth 

Claims).  See proposed Fourth Amended Complaint at ¶¶ 697-727). 

31. The Receiver’s failure to seek to add the new defendant and the new claims against 

Uni-Ter UMC, Uni-Ter CS or US Re in the four (4) years and three (3) months between the 

Receiver’s December 23, 2014 filing of the original Complaint and the March 14, 2019 imposition 

of the Stay constitutes undue delay.   

32. The Receiver’s failure to disclose its intention to add a new defendant and new 

claims against Uni-Ter UMC, Uni-Ter CS or US Re in its filings and oral representations to 

counsel and this Court prior to the filing of its Motion for Leave to File Fourth Amended 

Complaint constitutes bad faith and reflects dilatory motives.  See MEI-GSR Holdings, LLC v. 

Peppermill Casinos, Inc., 416 P.3d 249, 254–55 (Nev. 2018). 

33. The Receiver’s attempt to add a new defendant and new claims against Uni-Ter 

UMC, Uni-Ter CS and U.S. Re will further delay this litigation.  Allowing the new claims will 

broaden the scope of the litigation, will likely result in motions to dismiss being filed, and will 

require additional discovery, including depositions of several individuals who have already been 

deposed, with less than five (5) months remaining before discovery cutoff. 

34. The identity of the individual whom Plaintiff seeks to add as a defendant was 

known to Plaintiff at the time of the December 23, 2014 filing of the original Complaint.  See 

proposed Fourth Amended Complaint at ¶¶ 29-30 (“at all relevant times including as of the time 

the Receivership Action was filed,” Mr. Piccione was the “Chairman, President, Chief Executive 

Officer, and a Director of U.S. RE” and “Chairman and a Director of Uni-Ter.” (emphasis added). 

35. The factual predicate and the legal basis for the new claims for deepening of the 

insolvency and aiding and abetting breach of fiduciary duty Plaintiff seeks to assert against the 

new defendant, Uni-Ter UMC, Uni-Ter CS and US Re were known or should have been known 

to Plaintiff at the time of the December 23, 2014 filing of the original Complaint. 

36. The Receiver acted dilatorily in failing to seek to amend the TAC to assert the new 

claims for deepening of the insolvency and aiding and abetting breach of fiduciary duty Plaintiff 
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seeks to assert against the new defendant, Uni-Ter UMC, Uni-Ter CS and US Re much earlier.  

See Nutton v. Sunset Station, Inc., 131 Nev. 279, 288, 357 P.3d 966, 972 (2015). 

37. Uni-Ter UMC, Uni-Ter CS and U.S. Re have ceased doing business and now must 

rely on former employees, over whom they have no control, to testify on their behalf and who are 

outside the jurisdiction of this Court for subpoena purposes.  Uni-Ter UMC, UniTer CS and U.S. 

Re have consistently advised of counsel and this Court of the difficulties associated with locating 

former employees to depose or, presumably, call to testify at trial.  Allowing the Receiver to 

amend the TAC will be detrimental to Uni-Ter UMC, Uni-Ter CS and U.S. Re’s ability to properly 

defend themselves at the eventual trial in this case, resulting in undue prejudice.   

38. As it relates to the Director Defendants, Plaintiff’s proposed Fourth Amended 

Complaint seeks to add claims and allegations that the Director Defendants knowingly violated 

the law. 

39. Between the deposition testimony of Plaintiff’s NRCP 30(b)(6) designee and 

Plaintiff’s responses to written discovery, there is no factual basis for Plaintiff’s new allegation 

that Director Defendants knowingly violated the law, as Plaintiff’s proposed Fourth Amended 

Complaint alleges.  

40. With the great passage of time of the alleged violations of law and the fact that 

witnesses are unavailable, the Director Defendants will be unduly prejudiced in establishing their 

defenses to Plaintiff’s new theory that the Director Defendants knowingly violated the law.If any 

of these findings of fact should more properly be identified as a conclusion of law, then it shall be 

deemed a conclusion of law. 

CONCLUSIONS OF LAW 

1. While leave to amend should be freely given when justice so requires, “[t]his does 

not, however, mean that a trial judge may not, in a proper case, deny a motion to amend.”  Stephens 

v. S. Nevada Music Co., Inc., 89 Nev. 104, 105, 507 P.2d 138, 139 (1973).  Indeed, “[i]f that were 

the intent, leave of court would not be required.”  Id.   
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2. A denial of leave to amend may be warranted if undue delay, bad faith, or dilatory 

motives are involved.  Foman v. Davis, 371 U.S. 178, 182 (1962); Kantor v. Kantor, 116 Nev. 

886, 891, 8 P.3d 825, 828 (2000).  

3. Where a plaintiff has previously amended her complaint, the discretion to deny 

further amendment is “particularly broad.” Cafasso v. Gen. Dynamics C4 Sys., 637 F.3d 1047, 

1058 (9th Cir. 2011). 

4. Leave to amend should not be granted if the proposed amendment would be futile. 

Foman v. Davis, 371 U.S. 178, 182 (1962); Halcrow, Inc. v. Eighth Jud. Dist. Ct., 129 Nev. 394, 

398, 302 P.3d 1148, 1152 (2013), as corrected (Aug. 14, 2013). 

5. A proposed amendment may be deemed futile if the plaintiff seeks to amend the 

complaint in order to plead an impermissible claim. Nutton v. Sunset Station, Inc., 131 Nev. 279, 

289, 357 P.3d 966, 973 (Nev. App. 2015).  

6. In Nevada, the three-year statute of limitations in NRS § 11.190(3)(d) applies to a 

claim for aiding and abetting a breach of fiduciary duty. See USA CM Liquidating Trust v. Deloitte 

& Touche, LLP, 764 F.Supp.2d 1210, 1231 (D.Nev.2011), aff'd sub nom., 523 Fed. Appx. 488 

(9th Cir. 2013)(unpublished).  

7. The Plaintiff’s proposed claims for aiding and abetting accrued when the Plaintiff 

“knew or reasonably should have known, of the facts giving rise to the breach” of fiduciary duty 

claims. See In re Amerco Derivative Litig., 127 Nev. 196, 252 P.3d 681 (2011).  

8. Since the Plaintiff’s original Complaint filed in December 2014 included claims 

for breach of fiduciary duty against Uni-Ter and U.S. Re., the Plaintiff’s proposed claims for 

aiding and abetting those purported breaches of fiduciary duty would have expired in December 

2017, which is three years after the filing of the original Complaint. 

9. The proposed aiding and abetting claims are therefore time-barred unless they 

relate back to the original Complaint pursuant to NRCP 15(c).  

10. A new claim based upon a new theory of liability asserted in an amended pleading 

does not relate back under NRCP 15(c) after the statute of limitations has run.  Badger v. Eighth 

Jud. Dist. Ct., 373 P.3d 89, 94–95 (Nev. 2016).  
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11. The fictitious defendant rule in NRCP 10(d) provides a “narrow exception, 

allowing the pleading of fictitious defendants only where there is an uncertainty as to their names.” 

Lunn v. American Maintenance Corp., 96 Nev. 787, 618 P.2d 343 (1980). The fictitious defendant 

rule, however, does not apply to the “addition of a party defendant.” Id.  

12. In order to substitute a newly-named defendant for a previously named Doe 

defendant under NCRP 10(d), the party seeking the substitution must satisfy the requirements set 

forth in Nurenberger Hercules-Werke GMBH v. Virostek, 107 Nev. 873, 822 P.2d 1100 (1991), 

which include: (1) “pleading the basis for naming defendants by other than their true identity, and 

clearly specifying the connection between the intended defendants and the conduct, activity, or 

omission upon which the cause of action is based;” and (2) “exercising reasonable diligence in 

ascertaining the true identity of the intended defendants and promptly moving to amend the 

complaint in order to substitute the actual for the fictional.” Id. at 881. Satisfaction of these 

elements is “necessary to the granting of an amendment that relates back to the date of the filing 

of the original complaint.” Id.  

13. While the Plaintiff vaguely pled fictitious defendants in its original Complaint, she 

has failed to meet the requirements of Nurenberger.  

14. The Plaintiff’s attempt to add the new defendant, Tal Piccione, is not substitution 

of a Doe defendant under NRCP 10(d), but an attempt to add a new party defendant under NRCP 

15(c). 

15. As a new claim based upon a new theory of liability asserted against a new party 

defendant in an amended pleading does not relate back under NRCP 15(c) after the statute of 

limitations has run, the Plaintiff’s attempt to add the new party defendant is futile.  

16. Justice does not require granting leave to amend in this instance because the 

Receiver acted dilatorily in failing to seek to amend the TAC to assert the new claims for 

deepening of the insolvency and aiding and abetting breach of fiduciary duty Plaintiff seeks to 

assert against the new defendant, Uni-Ter UMC, Uni-Ter CS and US Re much earlier.  See Nutton 

v. Sunset Station, Inc., 131 Nev. 279, 288, 357 P.3d 966, 972 (2015). 
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17. Justice does not require granting leave to amend for Plaintiff to file the proposed 

Fourth Amended Complaint as to the Director Defendants because Plaintiff unduly delayed 

bringing said complaint and it would be unduly prejudicial for the Director Defendants to defend 

such theories of liability at this point. 

18. If any of these conclusions of law should more properly be identified as a finding 

of fact, then it shall be deemed a finding of fact. 

ORDER 

IT IS HEREBY ORDERED that Plaintiff’s Motion for Leave to File Fourth Amended 

Complaint is DENIED.   

DATED this ____ day of August, 2020.  
 
 

       
NANCY L. ALLF 
District Court Judge 
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