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RESPONSE TO RENEWED MOTION TO DISMISS

This 1s an appeal from orders imposing sanctions—both the origi-
nal order and the subsequent order partially denying its amendment. In
this hybrid litigation-arbitration action, the original order disqualified
plaintiffs’ counsel of choice, ordered payment of attorney fees and costs,
and dissolved an ongoing arbitration panel. (See Ex. 1 to Renewed No-
tice of Appeal.) The latest order vacates the original order’s dissolution
of the arbitration but affirms the other sanctions. Given the orders’ ef-
fect on the ongoing arbitration, and this Court’s indication that “[a]
sanctions order is final and appealable,” plaintiffs in an abundance of
caution filed this appeal. Mona v. Eighth Judicial Dist. Court, 132 Nev.

719, 724, 380 P.3d 836, 840 (2016).
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Although respondent Get Fresh Sales, Inc.’s contends that these
orders are not appealable, the question is at best unclear. Allowing the
parties to brief the merits would give this Court an opportunity (1) to
clarify its jurisprudence and (2) even if the issues must be resolved via

writ petition, to treat this appeal as a writ petition.

RELEVANT FACTS

What Get Fresh characterizes as a “business divorce” (Mot. 3) was
the culmination of its months-long campaign to harass and isolate
Fresh Mix’s minority owners to force them to sell their ownership inter-
ests. Those efforts peaked in November 2018, when Get Fresh locked
the minority owners, plaintiffs/appellants Paul Lagudi and William
Todd Ponder, out of their Fresh Mix offices and confiscated their work
and personal possessions. (Ex. A, Complaint, at § 77.)

Plaintiffs sued Get Fresh and Fresh Mix for breaches of the Fresh
Mix operating agreement and equitable relief. (Id.) In February 2019,
the district court ordered plaintiffs to arbitrate their claims under the
operating agreement and simultaneously stayed any equitable claims

pending the arbitration. (See Ex. 1 to Mot.)



When Get Fresh continued its harassment campaign, including by
adding plaintiffs’ wives to the arbitration and not providing services to
Fresh Mix’s customers, plaintiffs moved to lift the stay in the district
court and to amend their complaint. (Ex. B, 7/15/19 Motion to Lift Stay
and Amend Complaint; Ex. C, 9/19/19 Verified Amended Complaint.) In
a reply on this motion, they attached a memo that they had received
along with their personal items when Get Fresh finally returned them.
(Ex. D, 9/6/22 Supp Mot. to Vacate, at 4.) The memo purportedly details
the problems with plaintiffs and included possible solutions. (Ex. D,
9/6/22 Supp Mot. to Vacate, at 3.)

Get Fresh moved to strike the memo from the record, claiming for
the first time that the memo was protected by attorney-client privilege.
(See Ex. 2 to Mot., at § 61.) Plaintiffs’ counsel immediately sequestered
the memo, and the district court agreed to not consider the memo at the
hearing on the motion to amend the complaint. (Id.) The district court
nonetheless granted the motion to amend and then extended the stay
pending arbitration. (Ex. E, 8/23/19 Order.) Notably, however, the dis-
trict court also told Get Fresh that it would hear arguments about the

memo “outside the stay.” (See Ex. F, 8/5/2019 Transcript, at 14 (“If you



want me to make determinations [about the memo], I will outside the
stay make those determinations, since the issue came up in my
court.”).)

Get Fresh asked the district court to sanction plaintiffs, including
for counsel’s reference to the memo in an effort to show that it was not
privileged. (See Ex. 2 to Mot., at 1.) The district court agreed, finding
that the memo was attorney-client privileged and that plaintiffs mis-
used it. (Id. at 28.) As sanctions, the Court disqualified one of plaintiffs’
attorneys, vacated the parties’ ongoing arbitration, and awarded attor-
ney fees and costs to defendants. (Id. at 29.)

Plaintiffs moved to vacate, alter, or amend the sanctions order on
March 30, 2020. (Ex. 3 to Mot.) Shortly thereafter, Get Fresh forced
Fresh Mix into bankruptcy, and the entire case was stayed.

After the bankruptcy stay was lifted, the district court (now Judge
Susan Johnson) granted plaintiffs’ motion to vacate the arbitration
sanctions, finding that the court lacked the authority to issue such sanc-
tions. (Ex. 4 to Mot.) But the district court denied the remainder of the
motion, leaving in place the finding of privilege, as well as the sanctions

of disqualification and attorney’s fees. Plaintiffs appealed.



ARGUMENT

I.

PLAINTIFFS APPEALED IN GOOD FAITH

A. When Appellate Rights Are at Stake, Plaintiffs Cannot
Simply Assume that an Order is Unappealable

Unlike some state and federal courts, this Court presently treats
“the proper and timely filing of a notice of appeal” as “jurisdictional.”
Rust v. Clark Cnty. Sch. Dist., 103 Nev. 686, 688, 747 P.2d 1380, 1382
(1987). So where the law is unsettled, deciding whether to appeal or file
a writ petition is risky business: if you wrongly guess that an issue is
writable, you may lose your appellate rights altogether. In Rawson v.
Ninth Judicial Dist. Court, for instance, this Court held that a void or-
der should have been challenged through an appeal, not a writ petition:
“as [petitioner]| had a right to appeal the challenged order, but failed to
pursue it, we decline to consider the merits of her writ petition and

deny it.” 133 Nev. 309, 316—17, 396 P.3d 842, 847-48 (2017). Oof.!

1 Well, the petitioner could still collaterally attack the order under Rule
60(b)(4), and then, if necessary, appeal from the denial of that relief. See
id., 133 Nev. at 317 n.4, 396 P.3d at 848 n.4.
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In Yount v. Criswell Radovan, LLC, undersigned counsel sought
this Court’s guidance on a question of appellate jurisdiction, believing
that an order that referred only to unspecified damages of “two years’
salary” and “management fees (if applicable)” was insufficiently definite
to constitute the final judgment. See 136 Nev. 409, 414, 469 P.3d 167,
171 (2020) (referring to Aug. 24, 2018 order, Doc. No. 18-33097). Turns
out, it was a good thing we filed the just-in-case notice of appeal: this
Court determined that this was indeed the final judgment; a later “judg-

ment” reducing the damages to a dollar figure was a nullity. Id.

B. The Original Sanctions Order Was Likely Appealable
under the Uniform Arbitration Act

Here, when plaintiffs appealed from the original sanctions order
striking the arbitration panel, it appeared that such an unprecedented
remedy was appealable under the Uniform Arbitration Act. It was tan-
tamount to “denying a motion to compel arbitration” or “stay[ing] arbi-
tration,” or indeed “vacating an award without directing a rehearing”
before the panel—as the ongoing arbitration was not just halted, but

the panel and all of its orders were to be stricken. NRS 38.247(1)(a), (b),

(e).



C. The Modified Sanctions Order
May Be Appealable under Mona

Now, plaintiffs maintain their appeal from the original order, but
the modification of that order removes the arbitration sanction. While
Get Fresh may be correct that an appeal under NRS 38.247 may be un-
available, that does not end the appealability question. For although a
sanctions order is not listed in NRAP 3A(b) as an appealable order, this
Court has previously stated that “[a] sanctions order is final and ap-
pealable.” Mona, 132 Nev. at 724, 380 P.3d at 840.

There is no question that this is an appeal from a sanctions order.
In fact, the sanctions award is the final resolution of a three-day eviden-
tiary hearing in standalone proceedings; after the sanctions were re-
solved, the case resumed in arbitration. According to Mona, an en banc
decision from this Court, a sanctions order is a final and appealable or-
der. See also NRCP 54(c) (“Judgment” means “any order from which an
appeal lies”).

Plaintiffs understand that Mona relies on Bahena v. Goodyear
Tire & Rubber Co., which involved an appeal of a sanctions order after
entry of judgment. 126 Nev. 243, 248—49, 235 P.3d 592, 596 (2010).

Plaintiffs also understand the Court has previously considered



sanctions orders in writ petitions and that the Court has been more
stringent in what constitutes a final order in other contexts, such as
contempt. See, e.g., Pengilly v. Rancho Santa Fe Homeowners Ass’n, 116
Nev. 646, 649, 5 P.3d 569, 571 (2000). But Mona did not limit itself
when it used language indicating a sanctions order is appealable as a fi-
nal judgment, as long as it is one of the parties to the case filing the ap-
peal. Mona, 132 Nev. at 724, 380 P.3d at 840.

Further, the Court’s consideration of this appeal would not be in-
consistent with the policy underlying the final judgment rule. The final
judgment rule is meant to promote judicial economy and efficiency by
avoiding piecemeal appellate review. See Archon Corp. v. Eighth Judi-
cial District Court, 133 Nev. 816, 82324, 407 P.3d 702, 709 (2017).
Here, the sanctions order, and the proceedings underlying it to deter-
mine privilege, were conducted in discrete proceedings; the district
court treated them as neither part of the arbitration nor part of the
stayed equitable claims.

At a minimum, until this Court clarifies or limits the statement in

Mona, plaintiffs hesitate to guess that these orders are unappealable.



I1.

ALTERNATIVELY, THE COURT SHOULD TREAT THIS APPEAL
AS A PETITION FOR A WRIT OF MANDAMUS

If plaintiffs had pursued a writ petition instead of this appeal, and
then the Court applied Mona’s language to find that plaintiffs could
have appealed, then plaintiffs would effectively be barred from chal-
lenging the order. See, e.g., Rawson v. Ninth Judicial Dist. Court, 133
Nev. 309, 317, 396 P.3d 842, 848 (2017). If the Court ultimately deter-
mines that the sanctions order is not appealable, plaintiffs alternatively
ask the Court to convert the appeal to a petition for a writ of mandamus
and/or prohibition. Indeed, if no appeal i1s available, this would indicate
that writ review is warranted.

This Court has treated an appeal as a petition for a writ of manda-
mus when “it would be unfair to do otherwise.” Clark County Liquor &
Gaming Licensing Bd. v. Clark, 102 Nev. 654, 658, 730 P.2d 443, 446
(1986). It has specifically done so when there 1s “confusing case prece-
dent” for whether an order is appealable or not. Jarstad v. National

Farmers Union Property & Cas. Co., 92 Nev. 380, 384, 552 P.2d 49, 51



(1976). Here, if a sanctions order is not appealable, then Mona’s directly
contrary language should qualify as confusing precedent.2

Plaintiffs are prepared to file a separate writ petition if necessary,
but are reluctant to so duplicate efforts without this Court’s express di-
rection. After briefing, converting the appeal to a writ petition as neces-
sary would conserve party and judicial resources.

Dated this 15th day of September, 2023.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/Abraham G. Smith
DANIEL F. POLSENBERG (SBN 2376)
ABRAHAM G. SMITH (SBN 13,250)
KORY J. KOERPERICH (SBN 14,559)
LAUREN D. WIGGINTON (SBN 15,835)
3993 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

MARK J. CONNOT (SBN 10,010)
Fox ROTHSCHILD LLP

1980 Festival Plaza Drive, #700
Las Vegas, Nevada 89135

(702) 262-6899

Attorneys for Appellants

2 Notably, Mona appears for the proposition that “A sanctions order is
final and appealable” when you conduct a Westlaw search in “all states”
and “all federal” jurisdictions with the question: “Is a sanctions order
appealable?”
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CERTIFICATE OF SERVICE

I certify that on September 15, 2023, I submitted the foregoing

“Response to Renewed Motion to Dismiss” for filing via the Court’s

eFlex electronic filing system. Electronic notification will be sent to the

following:

Mark E. Ferrario

Jason K. Hicks

Akke Levin

GREENBERG TRAURIG, LLP
10845 Griffith Peak Dr.
Suite 600

Las Vegas, NV 89135

Attorneys for Defendant
Get Fresh Sales, Inc.

Jason A. Imes

Fox, IMES & CROSBY LLC

601 S. 10th Street, Suite 202
Las Vegas, NV 89101

Steven K. Eisenberg

STERN & EISENBERG, P.C.
1581 Main Street, Suite 200
Warrington, PA 18976

Attorneys for Lenard E. Schwartzer,
Ch. 7 Trustee for the bankruptcy
estate of Fresh Mix, LLC

/s/ Jessie Helm

An Employee of Lewis Roca Rothgerber Christie LLP
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Electronically Filed
12/3/2018 4:36 PM
Steven D. Grierson

CLERK OF THE COU
COMP
JEFFERY A. BENDAVID, ESQ. '

Nevada Bar No. 6220

STEPHANIE J. SMITH, ESQ.

Nevada Bar No. 11280

MORAN BRANDON BENDAVID MORAN
630 South 4™ Street

Las Vegas, Nevada 89101

(702) 384-8424
j.bendavid@moranlawfirm.com

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
PAUL LAGUDI, an Individual; A-18-785391-B
and a WILLIAM TODD CASE NO:

PONDER, an Individual, DEPT. NO: Department 11

Plaintiffs, REQUEST TO ASSIGN

v. MATTER TO BUSINESS

COURT:

FRESH MIX, LLC., a Delaware
Limited Liability Company; GET
FRESH SALES, INC., a Nevada

EDCR 1.61(a)(1) and (¢)(2)

corporation; DOES 1 through 25; Exempt from Arbitration:
and ROE BUSINESS ENTITIES
[ through X; inclusive, Claimed damages in excess of
$50,000.00;
Defendants. Declaratory Judgment;
and

Injunctive Relief

COMPLAINT

COMES NOW, Plaintiffs, PAUL LAGUDI, an individual, and WILLIAM
TODD PONDER, an Individual (together, the “Plaintiffs”), by and through their
attorney of record, JEFFERY A. BENDAVID, ESQ. and STEPHANIE J. SMITH,
ESQ., of MORAN BRANDON BENDAVID MORAN, and hereby submit their

Complaint against Defendants, FRESH MIX, LLC, a Delaware limited liability

Page 1 of 37
Case Number: A-18-785391-B
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company (“Fresh Mix”); GET FRESH SALES, INC., a Nevada corporation; DOES 1
through 25; and ROE BUSINESS ENTITIES I through X, and alleges the following:
I. PARTIES

l. Plaintiff, PAUL LAGUDI (“Lagudi”), is an individual residing in Clark
County, Nevada.

2. Plaintiff, WILLIAM TODD PONDER (“Ponder”), is an individual
residing in Clark County, Nevada.

3. Plaintiffs are informed and believe and thereupon allege that Defendant,
FRESH MIX, LLC, is a Delaware limited liability company registered with the Nevada
Secretary of State as a foreign entity authorized to conduct business in the State of
Nevada.

4. Plaintiffs are informed and belied and thereupon allege that Defendant,
GET FRESH SALES, INC. (“Get Fresh”), is a Nevada corporation conducting business
in Clark County, Nevada.

5. The true names and capacities, whether individual, corporate, associate
or otherwise, of Defendants named herein as DOES 1 through 25, inclusive, and ROE
BUSINESS ENTITIES I through X, inclusive, and each of them, are unknown to
Plaintiffs who therefore sues such Defendants by such fictitious names. Plaintiffs are
informed, believe and thereon allege that each of the Defendants designated herein as a
“DOE” or “ROE BUSINESS ENTITY” are agents, employees, servants and
representatives of the named Defendant or persons and entities answering in concert

with the named Defendants with respect to the agreement herein pled, who are liable to
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Plaintiffs by reason thereof, and Plaintiffs pray leave to amend this Complaint to insert
their true names or identities with appropriate allegations when same become known.

6. This Court maintains jurisdiction over this matter since Plaintiffs allege
damages in excess of $15,000, and seek injunctive relief. Venue is proper in this Court
pursuant to NRS 13.010 and 13.040, in that this is the county in which the Defendants
reside and the obligations of the parties hereto were to be performed or occurred.

II. GENERAL ALLEGATIONS

7. The allegations of paragraphs 1 through 6 of this Complaint are
incorporated by reference herein with the same force and effect as set forth in full
below.

8. Fresh Mix is a Delaware limited liability company organized to engage
in the business of distributing food products.

9. Lagudi is a member of Fresh Mix owning 30% of Fresh Mix’s total
membership interest.

10.  Ponder also is a member of Fresh Mix owning 10% of Fresh Mix’s total
membership interest and also was a member of Get Fresh’s Strategic Leadership Team.

11. The remaining 60% of Fresh Mix’s total membership interest is owned
by Get Fresh Sales, Inc.

12. On or about January 11, 2010, Plaintiffs, Get Fresh, and Fresh Mix
entered into a Limited Liability Company Agreement (the “Operating Agreement”),
which provided the terms and conditions for the operation and management of Fresh
Mix and which bound Fresh Mix and its Members and Managers to perform in the

manner required by this Operating Agreement.
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13. Pursuant to Section 5.1 of the Operating Agreement, the business,
property, and affairs of Fresh Mix are managed exclusively by the Managers acting
through a Board of Managers.

14. Pursuant to Section 5.2(a) of the Operating Agreement, five (5)
Managers comprise Fresh Mix, LLC’s Board of Managers.

15. Three (3) Managers, Dominic Caldara (“Caldara”), Scott Goldberg
(“Goldberg”), and Jonathan Wise (“Wise”), were appointed by Get Fresh, and Plaintiffs
are the remaining Managers comprising Fresh Mix’s current Board of Managers.

16. Section 5.2(b) of the Operating Agreement provides that Plaintiffs, so
long as they are members of Fresh Mix, cannot be removed as Fresh Mix’s Managers.

17. Section 5.1(c) of the Operating Agreement requires each Manager to
perform his managerial duties in good faith and in a manner in the best interests of the
Company.

18.  Pursuant to Section 5.4(c) of Fresh Mix’s Operating Agreement, Get
Fresh was required to contribute all of the required sales and administrative staff to
Fresh Mix required for Plaintiffs to operate Fresh Mix’s day-to-day operations.

19.  Except for certain decisions that required the Super Majority (>75%)
vote or consent of Fresh Mix’s members, Section 5.3 of the Operating Agreement
provides that Fresh Mix’s Board of Managers has full and exclusive authority to
manage and control Fresh Mix’s business, property, and affairs.

20. Unless otherwise required by the Operating Agreement, Section 5.1(e) of
the Operating Agreement provides that any decision by the Board of Managers of Fresh

Mix requires the majority (>50%) vote or consent of the managers on the Board after a
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quorum of managers (>50%) has been found.

21. Section 5.3 of Fresh Mix’s Operating Agreement identifies several
actions or activities of Fresh Mix that cannot occur or be engaged in unless a
Supermajority (>75%) of Fresh Mix’s members approve such actions or activities.

22. Included as part of this list of decisions requiring the prior Supermajority
(>75%) approval of Fresh Mix’s members is any act which would make it impossible to
carry on the ordinary business of Fresh Mix.

23. Section 5.5 of Fresh Mix’s Operating Agreement permitted its Board of
Managers to appoint officers of the Company to conduct the day-to-day business and
affairs of the Company.

24, The members of Fresh Mix organized Fresh Mix so that the day-to-day
business operations could be run exclusively by Plaintiffs.

25. In accordance with this intention, Lagudi was appointed as Fresh Mix’s
President and Ponder was appointed as Fresh Mix’s Chief Operating Officer.

26. On or about January 11, 2010, Lagudi and Ponder entered into a separate
Employment Agreement with Fresh Mix to perform duties as the President and Chief
Operating Officer of Fresh Mix.

27. Section 1 of Plaintiffs’ employment agreement provided that the term of
the agreement was for a period of three (3) years commencing on January 11, 2010, and
Section 1 further required that if any party wished to renew their employment
agreement, such party was required to provide written notice to the other party not later
than 120 days prior to the expiration of the term of the employment agreement.

28. As acknowledged previously by Get Fresh, Caldara, Goldberg, and

Page 5 of 37
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Wise, each employment agreement expired without renewal and without the required
120 day prior notice from any party notifying the other party of their desire to renew.

29.  However, Plaintiffs did not remain employees after the expiration of
their employment agreements.

30. Once Plaintiffs’ employment agreements expired on January 10, 2013,
Plaintiffs did not continue as employees of Fresh Mix.

31. Instead, Plaintiffs operated Fresh Mix on a day-to-day basis only in their
capacity as Managers and Members of Fresh Mix.

32.  Plaintiffs never received any wages after their employment agreements
expired on January 10, 2013.

33.  Plaintiffs did not receive any IRS Form W-2’s from Fresh Mix
memorializing the payment of any wages to Plaintiffs by Fresh Mix after the expiration
of their employment agreements.

34.  Fresh Mix did not pay any payroll, social security, or Medicare taxes
regarding Plaintiffs after the expiration of Plaintiffs’ employment agreements.

35. Since the expiration of Plaintiffs’ employment agreements, Plaintiffs
have only received a guaranteed bonus for operating the day-to-day business of Fresh
Mix.

36. In fact, Fresh Mix, since the expiration of Plaintiffs’ employment
agreements on January 10, 2013, only had a single, actual employee, an administrative
assistant, who Get Fresh terminated on November 26, 2018.

37. Since the expiration of Plaintiffs’ employment agreements, Lagudi and

Ponder were the only Managers and Members of Fresh Mix who operated the day-to-
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day business of Fresh Mix.

38.  Lagudi set pricing on a weekly basis for Fresh Mix’s major casino resort
client.

39.  Plaintiffs are the only Managers and Members of Fresh Mix who meet
regularly with that client to discuss and address the issues of its accounts.

40.  Lagudi is the only Manager and Member of Fresh Mix who receives the
orders at least four (4) days a week from another client who is a national grocery store
chain.

41.  Lagudi is the only Manager and Member of Fresh Mix who instructs and
determines the recipe changes of Fresh Mix’s Organic Salad kits and programs, which
was a product created by Lagudi.

42.  Lagudi is the only Manager and Member of Fresh Mix who manages
Fresh Mix’s “Sous Vide” product line, including, but not limited to the organization and
management of the purchasing, manufacturing, sales, and logistics required specifically
for the continued viability of this product line.

43.  Lagudi is the only Manager and Member of Fresh Mix who manages all
sales and organizes all production requested by another of Fresh Mix’s clients who also
is a national retail grocery provider.

44. Plaintiffs are the only Managers and Members of Fresh Mix who have
pursued new business clients on behalf of Fresh Mix, including the recently retained
multi-million dollar customer that is scheduled to commence business with Fresh Mix
in January 2019, but likely cannot do so as a result of Plaintiffs’ removal since they

were the only Managers and Members managing with the work required to commence
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business.

45.  Ponder is the Manager and Member of Fresh Mix who performs the
orders and tracking for Fresh Mix.

46.  Plaintiffs are the sole Managers and Members of Fresh Mix in contact
and communication with each of Fresh Mix’s customers, including, but not limited to
those customers’ Executive Chefs, Presidents, Vice-Presidents or other senior executive
and staffs, purchasing agents, and representatives.

47.  Plaintiffs are the sole Managers and Members of Fresh Mix who
maintain the day-to-day operation of Fresh Mix, its, business, affairs, and client
relationships.

48.  Absent Plaintiffs’ performance of their duties as Managers and
Members, it is impossible for Fresh Mix to carry on the ordinary business of Fresh Mix,
which was as intended by Fresh Mix’s other Managers and Members, Get Fresh,
Caldara, Goldberg, and Wise.

49. This impossibility has already become reality as the manager for the
production of Fresh Mix’s “Sous Vide” product line has already sought information and
contact from Fresh Mix after Plaintiffs’ removal without any response from Fresh Mix
despite the fact that this operator is supposed to receive product on Monday December
3, 2018 to produce the “Sous Vide” product line, which now it will not receive on time
because no one at Get Fresh knows what to do to manage this product line.

50. In fact, Lagudi has already been contacted by this operator, because he
has not received any response from Fresh Mix, informing him that he has not heard

anything from Fresh Mix as to what product is arriving, or if product is arriving at all,

Page 8 of 37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MB| |
BM

MORAN BRANDON
BENDAVID MORAN
ATTAAREYS A~ LAW

SOUTH 4TH STREET
LAS VEQAS, Nevana 83101
PHOME:{702) 334-8424
Fax: (702) 384-6568

even though is he supposed to receiving product on Monday, December 3, 2018.

51.  Previously, Plaintiffs have entered into negotiations with Get Fresh
Sales, Inc., for Get Fresh’s purchase of Plaintiffs’ membership interests in Fresh Mix.

52. These negotiations have been extensive and contentious.

53. As part of these negotiations, Plaintiffs identified several instances
where additional monies were owed Fresh Mix by Get Fresh as a result of sales and
accounting practices contributed by Get Fresh pursuant to Fresh Mix’s Operating
Agreement.

54. In retaliation for Plaintiffs assertions that Get Fresh owed Fresh Mix
additional monies and after negotiations became unsatisfactory to Get Fresh, Get Fresh
and Caldara began a strategic campaign to harass, isolate, and irritate Plaintiffs to such
a degree that performing their duties as Managers and Members would be nearly
impossible and as a result, they would agree to sell their membership interests for terms
more satisfactory to Get Fresh.

55.  As an example, Ponder, on one occasion appeared at Fresh Mix’s offices
and was informed by an employee of Get Fresh that Caldara had instructed him to move
Ponder’s office and its contents into the office occupied by Lagudi, which was an office
suitable only for one person, and despite the fact that an adjacent office was empty and
available for use by Ponder.

56. This office “move” was done solely to harass and irritate Ponder and
isolate Plaintiffs from any other individuals.

57. On another occasion, Ponder, who is disabled, having lost a leg in a

horrific motor cycle accident and is now forced to wear a prosthetic leg, appeared at

Page 9 of 37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MB| |
BM

MORAN BRANDON
BENDAVID MORAN
ATTAAREYS A~ LAW

SOUTH 4TH STREET
LAS VEQAS, Nevana 83101
PHOME:{702) 334-8424
Fax: (702) 384-6568

Fresh Mix’s offices during the summer wearing shorts, which was a common practice
during the summertime.

58.  Upon seeing Ponder wearing shorts that exposed his prosthetic leg,
Caldara began screaming at Ponder in front of other individuals that he was not
permitted to wear shorts in the office and could never do so again.

59. Caldara’s outburst was intentional to embarrass Ponder and further
isolate him from any employees of Get Fresh who witnessed this exchange.

60. On another occasion, Get Fresh removed Ponder from the Strategic
Leadership Team set up by Get Fresh without explanation or reason.

61.  Ponder was removed from the Strategic Leadership Team solely to
further isolate Ponder and Lagudi and reduce their knowledge of events occurring
around them.

62. In addition to directly harassing Plaintiffs, Get Fresh undertook a
campaign to devalue Fresh Mix by interfering with Fresh Mix’s customer relationship
and preventing Plaintiffs from conducting the day-to-day business of Fresh Mix.

63.  For approximately the past eight (8) months, Get Fresh and Caldara have
been instructing Get Fresh’s sales executives and staff to limit their conversations and
dealings with Plaintiffs and were instructed to not assist Plaintiffs in performing Fresh
Mix’s business.

64. Get Fresh and Caldara also instructed Get Fresh’s accounting staff to no
longer provide any financial and accounting information to Plaintiffs and to not speak
to Plaintiffs at all.

65. After negotiations between Plaintiffs and Get Fresh for the purchase of
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Plaintiffs’ membership interests in Fresh Mix came to a complete impasse in the past
weeks, Get Fresh, solely and without the prior vote or consent of the Board of
Managers and a Supermajority (>75%) of the members, caused Fresh Mix to terminate
the employment of Plaintiffs on November 26, 2018, the first Monday after the
Thanksgiving holiday, by providing Plaintiffs written notice of their termination.

66. In fact, Fresh Mix emailed Plaintiffs its notice of termination to their
employee e-mail accounts and then upon delivery, then immediately terminated
Plaintiffs’ access to their e-mail accounts.

67. As it turns out, Caldara has now diverted Plaintiffs’ email accounts to
himself and its reviewing and taking over their Fresh Mix emails.

68. Specifically, Fresh Mix informed Plaintiffs that it was not renewing their
employment agreements “beyond the current, January 2019 expiration,” despite the
undisputable fact, acknowledged repeatedly by Get Fresh and Caldara that Plaintiffs
were not subject to an employment agreement expiring in January 2019 and had not
been subject to any employment agreement since January 10, 2013, when their original
employment agreements expired without renewal.

69. At the same time, Get Fresh caused Fresh Mix to declare to Plaintiffs
that it believed it had grounds to terminate Plaintiffs “for cause” under Section 8.2 of
their expired employment agreements despite the undisputed fact acknowledged
repeatedly by Get Fresh and Caldara that Plaintiffs were not subject to any employment
agreement with Fresh Mix since January 10, 2013.

70. Fresh Mix did not identify or discuss such grounds, but instead declared

that these grounds would be discussed later at a meeting required by Section 14.7 of

Page 11 of 37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MB| |
BM

MORAN BRANDON
BENDAVID MORAN
ATTQAREYS A~ LAW

630 SOUTH 4TH STREET
LAs VEGAS, NEvana 83101
PHOME:{702) 334-8424
Fax: (702) 384-6568

Fresh Mix’s Operating Agreement.

71.  However, no such meeting is required or authorized by Section 14.7 of
Fresh Mix’s Operating Agreement to discuss grounds for terminating Plaintiffs’
employment “for cause.”

72. The incurable problem with these despicable actions is that Plaintiffs
were not employees of Fresh Mix and had not been employees of Fresh Mix since their
employment agreements expired on January 10, 2013.

73. Since the expiration of Plaintiffs’ employment agreements on January 1,
2013, Plaintiffs have been operating and managing all of Fresh Mix’s day-to-day
business operations in their capacity as Managers and Members Fresh Mix.

74. Fresh Mix, Get Fresh, Caldara, Goldberg, and Wise all were aware of
this reality since Plaintiffs had not received any W-2 wages from Fresh Mix since the
expiration of their employment agreements and instead only received a guaranteed
bonus and Plaintiffs have paid for their own health insurance as “self-employed.”

75.  Although Plaintiffs remain Managers and Members of Fresh Mix, Fresh
Mix informed Plaintiffs that they were not permitted on the premises of Fresh Mix and
could not contact any of Fresh Mix’s customers even though Plaintiffs were the sole
customer contacts for Fresh Mix’s customers.

76.  Fresh Mix terminated access to Plaintiffs’ business e-mail accounts and
then re-routed them to Caldara, demanded the return of its personal property from
Plaintiffs, and expressly prohibited Plaintiffs from entering Fresh Mix’s property for
any reason, including to retrieve any personal items left behind in their offices.

77. Fresh Mix completely locked Plaintiffs out of their offices, confiscated
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their possessions, confiscated their digital and physical files and terminated access their
emails and then re-routed them to Caldara despite the fact that Plaintiffs remain
Managers and Members of Fresh Mix.

78.  Plaintiffs remain Managers and Members of Fresh Mix and as a result,
Fresh Mix has no right to take such action against Plaintiffs, Fresh Mix cannot retain
the personal emails and files of Plaintiffs, some of which absolutely are subject to
attorney/client privileges, since they remain Managers and Members of Fresh Mix.

79.  Fresh Mix also has no right to confiscate and retain Plaintiffs’ personal
property, including their personal records, documents, and files.

80.  All of these actions by Fresh Mix constitute an unlawful removal of
Plaintiffs as Managers and Members of Fresh Mix.

81.  However, Section 5.2(b) expressly prohibits the removal of Plaintiffs as
Managers for any reason or in any manner.

82.  Plaintiffs remain Managers and Members of Fresh Mix and as a result,
cannot be excluded from the physical and digital property of Fresh Mix simply because
Get Fresh is attempting to strong-arm Plaintiffs into a sale of their membership
interests.

83.  Fresh Mix cannot take such action because Plaintiffs were not
employees of Fresh Mix and pursuant to Section 5.2(b) of Fresh Mix’s Operating
Agreement could not be removed as Managers for any reason so long as they remained
Members of Fresh Mix.

84. Fresh Mix attempted to terminate or in fact remove Plaintiffs as

Managers without any right to do so and nonetheless, did so without notifying
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Plaintiffs, as Managers of Fresh Mix, of any meeting of Fresh Mix’s Board of
Managers to consider such actions.

85.  Additionally, Fresh Mix attempted to “terminate” Plaintiffs, and in fact
remove Plaintiffs as Managers without any right to do so, and in addition, without
notifying Plaintiffs, as Members of Fresh Mix, of any meeting of Fresh Mix’s Members
to consider whether such actions would render it impossible for Fresh Mix to carry on
the ordinary business of Fresh Mix thereby requiring the approval of a Supermajority
(>75%) of Fresh Mix’s members pursuant to Section 5.3 of Fresh Mix’s Operating
Agreement.

86. In reality, Get Fresh caused Fresh Mix to attempt to take such actions
against Plaintiffs because it knew that such action would result in the loss of Fresh
Mix’s existing and potential customers because Fresh Mix had only one actual
employee, an administrative assistant who was terminated by Get Fresh, and Plaintiffs
were the only Managers and Members of Fresh Mix who operated Fresh Mix’s
business, handled the day-to-day needs of Fresh Mix’s customers, and who solicited
new customers for Fresh Mix.

87. Get Fresh also knew that if Fresh Mix lost its existing customers, the
value of Fresh Mix would be severely decreased resulting in a lesser purchase price for
Get Fresh to acquire Plaintiffs’ membership interests in Fresh Mix.

88. Get Fresh was completely aware of this reality as Plaintiffs’ efforts on
behalf Fresh Mix resulted in Fresh Mix annually increasing Fresh Mix’s gross profits.

89. In fact, Goldberg, a Manager of Fresh Mix appointed by Get Fresh,

repeatedly stated that Fresh Mix would lose at least 60-75% of its value if Plaintiffs
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were not working for Fresh Mix and that Lagudi was a one of kind salesman who drove
the business with his enthusiasm and efforts.

90. Get Fresh was keenly aware of this reality since immediately after
unlawfully removing Plaintiffs, Caldara met with a representative of Fresh Mix’s
customer and informed him that he “terminated” Plaintiffs and that they were no longer
with Fresh Mix and that their account was still in good hands, even though he knew he
could not take such action and Plaintiffs remain Managers and Members of Fresh Mix.

91.  Besides being completely false, Caldara’s statements to Fresh Mix’s
customers were on their face defamatory to Plaintiffs since neither, Fresh Mix, Get
Fresh, nor Caldara had any right to “terminate” Plaintiffs since they were not
employees of Fresh Mix and could not be removed from their positions as Managers
and Members of Fresh Mix.

92. In addition, Wise, also a Manager of Fresh Mix, notified Fresh Mix’s
customer, Roger Oswalt Produce, that they were no longer to have any communications
with Plaintiffs even though both remain Managers and Members of Fresh Mix and prior
to their unlawful removal were the sole contacts for this customer.

93.  Nonetheless, Get Fresh unlawfully caused Plaintiffs to be removed as
Managers of Fresh Mix and barred them from accessing Fresh Mix’s property and
accounts.

94, It is clear that all of the steps taken by Get Fresh were taken intentionally
to devalue Fresh Mix as a going concern and force Plaintiffs to sell their membership
interests at a lower price and not as a result of any failures by Plaintiffs to perform their

duties as Managers or Members.
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95.  Plaintiffs’ termination allegedly “for cause” under employment
agreements that indisputably expired more than five years ago is just another
transparent attempt to force Plaintiffs’ to sell at a lower price.

96. Section 8.3(c) of Fresh Mix’s Operating Agreement identifies the
termination of Plaintiffs “for cause” under the Employment Agreement as a
“Repurchase Event.”

97. Pursuant to Sections 8.4(b) and (c) of Fresh Mix’s Operating Agreement,
the existence of a “Repurchase Event” such as a termination “for cause” of Plaintiffs’
employment agreements authorizes Fresh Mix to purchase Plaintiffs’ membership
interests at just 25% of their fair market value.

98. Thus, Get Fresh caused Fresh Mix to terminate Plaintiffs allegedly “for
cause” under their previously expired employment agreements solely to force Plaintiffs’
to sell their membership interests at a greatly reduced price, especially since Get Fresh
and Fresh Mix’s other Managers knew full well that these employment agreements
expired more than five (5) years ago and Plaintiffs had not been employed by Fresh
Mix since that time.

99.  Fresh Mix also tried to enforce other advantageous provisions of the
expired employment agreements.

100. As part of Fresh Mix’s notice to Plaintiffs, Fresh Mix asserted that
Plaintiffs were subject to the two (2) year non-competition obligation provided in
Section 5.1 of the Plaintiffs’ employment agreements, which prohibited Plaintiffs from
competing against Fresh Mix for a period of two (2) years from the expiration of the

agreement’s term.
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101. Again, this provision is wholly inapplicable since each employment
agreement’s term expired on January 10, 2013, and as a consequence any obligation by
Plaintiffs to not compete with Fresh Mix expired two (2) years later on January 10,
2015.

102.  Strangely, Fresh Mix only attempts to enforce those provisions of the
expired employment agreement that could force Plaintiffs to sell their membership
interests at a greatly reduced price.

103. Fresh Mix, however, did not attempt to apply other provisions of the
now expired employment agreements such as Section 8.2(viii), which required Fresh
Mix to first provide Plaintiffs written notice of any breach of the employment
agreement other than Section 5, stating the nature of the breach and affording Plaintiffs
fifteen (15) days to cure the alleged breach.

104. Plaintiffs have not received any such written notice or has had an
opportunity to cure any such alleged breach of their employment agreements, which of
course would be contrary to the obvious strategy of blatantly attempting to force
Plaintiffs into selling their membership interests for a greatly reduced price.

105.  Such absence only further demonstrates the true motive of Get Fresh to
force Plaintiffs to sell their membership interests at a greatly reduced price.

II1. FIRST CAUSE OF ACTION
(Breach of Operating Agreement Get Fresh and Fresh Mix)

106. The allegations of paragraphs 1 through 105 of this Complaint are
incorporated by reference herein with the same force and effect as set forth in full

below.
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107.  Plaintiffs, along with Get Fresh, own 100% of the total membership
interests in Fresh Mix.

108. On or about January 11, 2010, Plaintiffs, Get Fresh, and Fresh Mix
entered into a valid and enforceable Operating Agreement for Fresh Mix, which
provided the terms and conditions for the operation and management of Fresh Mix and
which further bound Fresh Mix and its Members and Managers to perform in the
manner required by this Operating Agreement.

109. At all times relevant, Plaintiffs performed every term and condition of
the Operating Agreement required of Plaintiffs as members, as managers, and as
officers of Fresh Mix.

110. Pursuant to Section 5.1 of the Operating Agreement, the business,
property, and affairs of Fresh Mix are managed exclusively by the Managers acting
through a Board of Managers.

111. Pursuant to Section 5.2(a) of the Operating Agreement, five (5)
Managers comprise Fresh Mix’s Board of Managers.

112.  Section 5.2(b) of the Operating Agreement provides that Plaintiffs, so
long as they are members of Fresh Mix, are Managers on the Board of Managers of
Fresh Mix and cannot be removed as Managers for any reason so long as they are
Members of Fresh Mix.

113.  Section 5.5 of Fresh Mix’s Operating Agreement permitted its Board of
Managers to appoint officers of the Company to conduct the day-to-day business and

affairs of the Company.
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114.  Accordingly, Lagudi was appointed as Fresh Mix’s President and Ponder
was appointed as Fresh Mix’s Chief Operating Officer.

115.  On or about January 11, 2010, each Plaintiff entered into a separate
Employment Agreement with Fresh Mix to perform duties as the President and Chief
Operating Officer of Fresh Mix.

116. Section 1 of Plaintiffs’ employment agreements provided that the term
of the agreement was for a period of three (3) years commencing on January 11, 2010,
and Section 1 of the employment agreements further required that if any party wished
to renew their employment agreement, such party was required to provide written
notice to the other party not later than 120 days prior to the expiration of the term of the
employment agreement.

117. As acknowledged previously by Get Fresh, Caldara, Goldberg, and
Wise, each employment agreement of Plaintiffs expired without renewal and without
the required 120 day prior notice from any party notifying the other party of their desire
to renew.

118.  Once Plaintiffs’ employment agreements expired on January 10, 2013,
Plaintiffs did not continue as employees of Fresh Mix.

119. Instead, Plaintiffs operated Fresh Mix on a day-to-day basis only in their
capacity as Managers and Members of Fresh Mix.

120. Plaintiffs never received any wages after their employment agreements
expired on January 10, 2013.

121.  Plaintiffs did not receive any IRS Form W-2’s from Fresh Mix

memorializing the payment of any wages to Plaintiffs by Fresh Mix after the expiration
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of their employment agreements.

122.  Fresh Mix did not pay any payroll, social security, or Medicare taxes for
Plaintiffs after the expiration of Plaintiffs’ employment agreements.

123.  Since the expiration of Plaintiffs’ employment agreements, Plaintiffs
only have received a guaranteed payment for their operating the day-to-day business of
Fresh Mix.

124.  Since the expiration of Plaintiffs’ employment agreements, Lagudi and
Ponder were the only Managers and Members of Fresh Mix who operated the day-to-
day business of Fresh Mix.

125. In fact, Fresh Mix, since the expiration of Plaintiffs’ employment
agreements on January 10, 2013, only had a single, actual employee, an administrative
assistant, who was terminated by Get Fresh on November 26, 2018.

126. On Monday, November 26, 2018, Plaintiffs received by email notice
from Get Fresh and Fresh Mix that their “employment” was terminated immediately
and were prohibited from entering Fresh Mix’s property.

127.  Plaintiff were further instructed to cease all work on Fresh Mix matters
and cease use of all Fresh Mix property or data.

128.  Plaintiffs were further instructed to return all of Fresh Mix’s property
such as keys, cell phones, computers, files, etc.

129.  After receiving this email, Plaintiffs email accounts were terminated
immediately and then re-routed to Caldara, and thereafter, Plaintiffs no longer had
access to their offices, email accounts, or Fresh Mix’s records, files, data, documents, or

customers.
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130. Thereafter, some of Fresh Mix’s customers have been instructed to not
speak with or contact Plaintiffs even though both remain Managers and Members of
Fresh Mix.

131.  In one instance, Caldara told a representative of one Fresh Mix customer
that “he had to terminate” Plaintiffs and that Plaintiffs were no longer part of Fresh Mix
anymore, even though Plaintiffs, as Caldara knows, remain Managers and Members of
Fresh Mix.

132. In another instance, Wise instructed Fresh Mix’s customer, Roger
Oswalt Produce, that it was no longer permitted to communicate with Plaintiffs even
though both remain Managers and Members of Fresh Mix.

133.  As aresult, Get Fresh and Fresh Mix removed Plaintiffs as Managers of
Fresh Mix since the actions taken by Get Fresh and Fresh Mix prevented Plaintiffs from
performing their duties as Managers in operating the business and affairs of Fresh Mix.

134.  However, Section 5.2(b) of Fresh Mix’s Operating Agreement expressly
prohibits Plaintiffs from being removed in any manner as a Manager of Fresh Mix so
long as they are Members of Fresh Mix.

135.  As such, Fresh Mix and Get Fresh breached the terms and conditions of
Fresh Mix’s Operating Agreement when it removed Plaintiffs as Managers from Fresh
Mix.

136.  As a result of Get Fresh’s and Fresh Mix’s breach of its Operating
Agreement, Plaintiffs have been damaged in an amount exceeding $15,000.00 and/or

requiring Injunctive Relief.
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137. It has also become necessary for Plaintiffs to retain the services of an
attorney to commence this action, and Plaintiffs are therefore entitled to reasonable
attorney’s fees and the costs of this action.

IV. SECOND CAUSE OF ACTION
(Breach of Operating Agreement Fresh Mix)

138. The allegations of paragraphs 1 through 137 of this Complaint are
incorporated by reference herein with the same force and effect as set forth in full
below.

139. On or about January 11, 2010, Plaintiffs, Get Fresh, and Fresh Mix
entered into the Operating Agreement for Fresh Mix, which provided the terms and
conditions for the operation and management of Fresh Mix and which further bound
Fresh Mix and its Members and Managers to perform in the manner required by this
Operating Agreement.

140. At all times relevant, Plaintiffs performed every term and condition of
the Operating Agreement required of Plaintiffs as members, as managers, and as
officers of Fresh Mix.

141. Pursuant to Section 5.1 of the Operating Agreement, the business,
property, and affairs of Fresh Mix are managed exclusively by the Managers acting
through a Board of Managers.

142. Section 5.5 of Fresh Mix’s Operating Agreement permitted its Board of
Managers to appoint officers of the Company to conduct the day-to-day business and
affairs of the Company.

143. Accordingly, Lagudi was appointed as Fresh Mix’s President and Ponder

was appointed as Fresh Mix’s Chief Operating Officer.
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144. On or about January 11, 2010, each Plaintiff entered into a separate
Employment Agreement with Fresh Mix to perform their duties as the President and
Chief Operating Officer of Fresh Mix.

145. Section 1 of Plaintiffs’ employment agreements provided that the term
of the agreement was for a period of three (3) years commencing from January 11,
2010, and Section 1 the employment agreements further required that if any party
wished to renew their employment agreement, such party was required to provide
written notice to the other party not later than 120 days prior to the expiration of the
term of the employment agreement.

146. As acknowledged previously by Get Fresh, Caldara, Goldberg, and
Wise, each employment agreement expired without renewal and without the required
120 day prior notice from any party notifying the other party of their desire to renew.

147. Lagudi sets pricing for Fresh Mix’s major casino resort customer.

148. Plaintiffs are the only Managers and Members of Fresh Mix who meet
regularly with that customer to discuss and address the issues with its accounts.

149. Lagudi is the exclusive individual who receives the orders at least four
(4) days a week from another client who is a national grocery store chain.

150. Lagudi is the sole person who instructs and determines the recipe
changes of Fresh Mix’s Organic Salad kits and programs, which was a product created
by Lagudi.

151. Lagudi is the sole person who manages Fresh Mix’s “Sous Vide”

product line, including, but not limited to the organization and management of the
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purchasing, manufacturing, sales, and logistics required specifically for the continued
viability of this product line.

152. Lagudi is the sole person who manages all sales and organizes all
production requested by another of Fresh Mix’s clients who also is a national retail
grocery provider.

153. Plaintiffs are the only individuals who have pursued new business clients
on behalf of Fresh Mix, including the recently retained multi-million dollar customer
that is scheduled to commence business with Fresh Mix in January 2019, but likely
cannot do so as a result of Plaintiffs’ removal since they were the only Managers and

Members managing with the work required to commence business.

154. Ponder is the sole employee who performs the orders and tracking for
Fresh Mix.
155. Plaintiffs are the sole individuals in contact and communication with

each of Fresh Mix’s customers, including, but not limited to those customers’ Executive
Chefs, Presidents, Vice-Presidents or other senior executive and staffs, purchasing
agents, and representatives.

156. Plaintiffs are the sole individuals who maintain the day-to-day operation
of Fresh Mix, its, business, affairs, and client relationships.

157. Absent Plaintiffs’ presence at Fresh Mix, it is impossible for Fresh Mix
to carry on the ordinary business of Fresh Mix, which was as intended by the members
of Fresh Mix.

158. This impossibility has already become reality as the manager for the

production of Fresh Mix’s “Sous Vide” product line has already sought information and
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contact from Fresh Mix after Plaintiffs’ removal without any response from Fresh Mix
despite the fact that this operator is supposed to receive product on Monday December
3, 2018 to produce the “Sous Vide” product line, which now it will not receive on time
because no one at Get Fresh knows what to do to manage this product line.

159. In fact, Lagudi has already been contacted by this operator, because he
has not received any response from Fresh Mix, informing him that he has not heard
anything from Fresh Mix as to what product is arriving, or if product is arriving at all,
even though is he supposed to receiving product on Monday, December 3, 2018.

160. As such, Section 5.3(c) of Fresh Mix’s Operating Agreement expressly
prohibited Fresh Mix’s Board of Managers or its members from taking any action to
remove Plaintiffs as Managers, prohibit their access to Fresh Mix’s property, prohibit
their contact with Fresh Mix’s clients, and eliminate their access to their email
accounts, records, files, and documents without the Supermajority (>75%) vote or
consent of Fresh Mix’s members since such an action, as Get Fresh knew and desired to
cause to occur, would render it impossible for Fresh Mix to carry on its ordinary
business.

161. Plaintiffs are members of Fresh Mix owning 40% of the total voting and
membership interests in Fresh Mix.

162. Despite Plaintiffs’ membership in Fresh Mix, Plaintiffs were never
contacted or noticed of any meeting, formal or informal, of Fresh Mix’s members to
determine whether such actions should be taken against Plaintiffs or whether such
actions, if executed, would result in Fresh Mix being unable to carry on its ordinary

business.
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163. The written notice to Plaintiffs from Get Fresh and Fresh Mix does not
provide any information as to when a meeting of its members was noticed or occurred.

164. The written notice to Plaintiffs also does not contain any information
demonstrating that the members of Fresh Mix actually met, considered, or voted on the
actions taken Plaintiffs or whether such actions would render it impossible for Fresh
Mix to carry on its ordinary business.

165. As such, Fresh Mix has breached the terms and conditions of its
Operating Agreement since Fresh Mix’s members, as required by Section 5.3(c) of its
Operating Agreement, did not meet, did not consider, and did not vote or consent with
the approval of a Supermajority (>75%) of its members to take action against Plaintiffs
that rendered it impossible for Fresh Mix to carry on its ordinary business.

166. As a result of Fresh Mix’s breach of its Operating Agreement, Plaintiffs
have been damaged in an amount exceeding $15,000.00, and/or require Injunctive
Relief.

167. It has also become necessary for Plaintiffs to retain the services of an
attorney to commence this action, and Plaintiffs are therefore entitled to reasonable
attorney’s fees and the costs of this action.

V. THIRD CAUSE OF ACTION
(Injunctive Relief)

168. The allegations of paragraphs 1 through 167 of this Complaint are
incorporated by reference herein with the same force and effect as set forth in full

below.

169. On or about January 11, 2010, Plaintiffs, Get Fresh, and Fresh Mix

entered into the Operating Agreement for Fresh Mix, which provided the terms and
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conditions for the operation and management of Fresh Mix and which further bound
Fresh Mix and its Members and Managers to perform in the manner required by this
Operating Agreement.

170. At all times relevant, Plaintiffs performed every term and condition of
the Operating Agreement required of Plaintiffs as members, as managers, and as
officers of Fresh Mix.

171. Pursuant to Section 5.1 of the Operating Agreement, the business,
property, and affairs of Fresh Mix are managed exclusively by the Managers acting
through a Board of Managers.

172. Section 5.5 of Fresh Mix’s Operating Agreement permitted its Board of
Managers to appoint officers of the Company to conduct the day-to-day business and
affairs of the Company.

173. Accordingly, Lagudi was appointed as Fresh Mix’s President and Ponder
was appointed as Fresh Mix’s Chief Operating Officer.

174. On or about January 11, 2010, each Plaintiff entered into a separate
Employment Agreement with Fresh Mix to perform their duties as the President and
Chief Operating Officer of Fresh Mix.

175. Section 1 of Plaintiffs’ employment agreements provided that the term
of the agreement was for a period of three (3) years commencing from January 11,
2010, and Section 1 the employment agreements further required that if any party
wished to renew their employment agreement, such party was required to provide
written notice to the other party not later than 120 days prior to the expiration of the

term of the employment agreement.
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176. As acknowledged previously by Get Fresh, Caldara, Goldberg, and
Wise, each employment agreement expired without renewal and without the required
120 day prior notice from any party notifying the other party of their desire to renew.

177. Once Plaintiffs’ employment agreements expired on January 10, 2013,
Plaintiffs did not continue as employees of Fresh Mix.

178. Instead, Plaintiffs operated Fresh Mix on a day-to-day basis only in their
capacity as Managers and Members of Fresh Mix.

179. Plaintiffs never received any wages after their employment agreements
expired on January 10, 2013.

180. Plaintiffs did not receive any IRS Form W-2’s from Fresh Mix
memorializing the payment of any wages to Plaintiffs by Fresh Mix after the expiration
of their employment agreements.

181. Fresh Mix did not pay any payroll, social security, or Medicare taxes for
Plaintiffs after the expiration of Plaintiffs’ employment agreements.

182. Since the expiration of Plaintiffs’ employment agreements, Plaintiffs
only have received a guaranteed payment for their operating the day-to-day business of
Fresh Mix.

183. Since the expiration of Plaintiffs’ employment agreements, Lagudi and
Ponder were the only Managers and Members of Fresh Mix who operated the day-to-
day business of Fresh Mix.

184. In fact, Fresh Mix, since the expiration of Plaintiffs’ employment
agreements on January 10, 2013, only had a single, actual employee, an administrative

assistant, who was terminated by Get Fresh on November 26, 2018.
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185. Lagudi sets pricing for Fresh Mix’s major casino resort customer.

186. Plaintiffs are the only Managers and Members of Fresh Mix who meet
regularly with that customer to discuss and address the issues with its accounts.

187. Lagudi is the exclusive individual who receives the orders at least four
(4) days a week from another client who is a national grocery store chain.

188. Lagudi is the sole person who instructs and determines the recipe
changes of Fresh Mix’s Organic Salad kits and programs, which was a product created
by Lagudi.

189. Lagudi is the sole person who manages Fresh Mix’s “Sous Vide”
product line, including, but not limited to the organization and management of the
purchasing, manufacturing, sales, and logistics required specifically for the continued
viability of this product line.

190. Lagudi is the sole person who manages all sales and organizes all
production requested by another of Fresh Mix’s clients who also is a national retail
grocery provider.

191. Plaintiffs are the only individuals who have pursued new business clients
on behalf of Fresh Mix, including the recently retained multi-million dollar customer
that is scheduled to commence business with Fresh Mix in January 2019, but likely
cannot do so as a result of Plaintiffs’ removal since they were the only Managers and
Members managing with the work required to commence business.

192. Ponder is the sole employee who performs the orders and tracking for
Fresh Mix.

193. Plaintiffs are the sole individuals in contact and communication with
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each of Fresh Mix’s customers, including, but not limited to those customers’ Executive
Chefs, Presidents, Vice-Presidents or other senior executive and staffs, purchasing
agents, and representatives.

194. Plaintiffs are the sole individuals who maintain the day-to-day operation
of Fresh Mix, its, business, affairs, and client relationships.

195. Absent Plaintiffs’ presence at Fresh Mix, it is impossible for Fresh Mix
to carry on the ordinary business of Fresh Mix, which was as intended by the members
of Fresh Mix.

196. This impossibility has already begun to become reality as Lagudi has
already been contacted by the operator who produces this “Sous Vide” product line
informing him that he has not heard anything from Fresh Mix as to what product is
arriving, or if any product is arriving, despite his prior inquiries to Fresh Mix, even
though is he supposed to receiving product on Monday, December 3, 2018, in order to
produce the “Sous Vide” product line for Fresh Mix, which now it will not receive on
time because no one at Get Fresh knows what to do to manage this product line.

197. On Monday, November 26, 2018, Plaintiffs received by email notice
from Get Fresh and Fresh Mix that their “employment” was terminated immediately
and were prohibited from entering Fresh Mix’s property.

198.  Plaintiff were further instructed to cease all work on Fresh Mix matters
and cease use of all Fresh Mix property or data.

199.  Plaintiffs were also instructed to return all of Fresh Mix’s property such

as keys, cell phones, computers, files, etc.
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200.  After receiving this email, Plaintiffs email accounts were terminated
immediately and re-routed to Caldara and thereafter, Plaintiffs no longer had access to
their offices, email accounts, or Fresh Mix’s records, files, data, documents, or
customers.

201.  As aresult of these actions, Get Fresh and Fresh Mix removed Plaintiffs
as Managers of Fresh Mix since the actions taken by Get Fresh and Fresh Mix
prevented Plaintiffs from accessing Fresh Mix’s property let alone, performing their
duties as Managers in operating the business and affairs of Fresh Mix.

202.  However, Section 5.2(b) of Fresh Mix’s Operating Agreement expressly
prohibits Plaintiffs from being removed in any manner as a Manager of Fresh Mix so
long as they are Members of Fresh Mix.

203.  As such, Fresh Mix and Get Fresh breached the terms and conditions of
Fresh Mix’s Operating Agreement when it removed Plaintiffs as Managers from Fresh
Mix.

204. Additionally, Section 5.3(c) of Fresh Mix’s Operating Agreement
expressly prohibited Fresh Mix’s Board of Managers or its members from taking any
action to remove Plaintiffs as Managers, prohibit their access to Fresh Mix’s property,
prohibit their contact with Fresh Mix’s clients, and eliminate their access to their email
accounts, records, files, and documents without the Supermajority (>75%) vote or
consent of Fresh Mix’s members since such an action, as Get Fresh knew and desired to
cause to occur, would render it impossible for Fresh Mix to carry on its ordinary

business.
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205. Despite Plaintiffs’ 40% membership in Fresh Mix, Plaintiffs were never
contacted or noticed of any meeting, formal or informal, of Fresh Mix’s members to
determine whether such actions should be taken against Plaintiffs or whether such
actions, if executed, would result in Fresh Mix being unable to carry on its ordinary
business.

206. The written notice to Plaintiffs from Get Fresh and Fresh Mix did not
provide any information as to when a meeting of its members was noticed or occurred.

207. The written notice to Plaintiffs also did not contain any information
demonstrating that the members of Fresh Mix actually met, considered, or voted on the
actions taken Plaintiffs or whether such actions would render it impossible for Fresh
Mix to carry on its ordinary business.

208. As such, Fresh Mix also breached the terms and conditions of its
Operating Agreement since Fresh Mix’s Board of Managers and members, as required
Section 5.3(c) of its Operating Agreement, did not meet, did not consider, and did not
vote or consent to approve, with the required Supermajority (>75%) of its members, to
take the actions taken against Plaintiffs or determine whether such actions rendered it

impossible for Fresh Mix to carry on its ordinary business.

209. As a result of Get Fresh’s and Fresh Mix’s breach of Fresh Mix’s
Operating Agreement as demonstrated above, Plaintiffs enjoy a reasonable likelihood of

success on the merits of its Breach of Contract claim asserted against Fresh Mix.

210. Get Fresh and Fresh Mix’s unlawful actions, including the removal of
Plaintiffs as Managers, were permitted without cause and have resulted in an

unreasonable interference with the day-to-day business of Fresh Mix and have begun to

Page 32 of 37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MB| |
BM

MORAN BRANDON
BENDAVID MORAN
ATTQAREYS A~ LAW

630 SOUTH 4TH STREET
LAs VEGAS, NEvana 83101
PHOME:{702) 334-8424
Fax: (702) 384-6568

cause confusion with its customers, destroy its profits, and damage its goodwill and the

reputation of Plaintiffs.

211. If these unlawful, unjustified actions are permitted to continue without
being enjoined, it will result in irreparable harm to Plaintiffs since Plaintiffs are
Managers and Members of Fresh Mix and Fresh Mix will be prevented from continuing
its ordinary business, will result in the loss of Fresh Mix’s customers, will prevent the
commencement of business with Fresh Mix’s new customers, and will result in the

immediate loss of profits and value of Fresh Mix.

212.  Further, Section 14.8 of Fresh Mix’s Operating Agreement specifically
provides that any actual or prospective breach of the Operating Agreement by any party
thereto constitutes an acknowledged event of irreparable harm to Plaintiffs for purposes
of obtaining injunctive relief in the event that the Operating Agreement was not

specifically enforced, which Plaintiffs have alleged has not occurred.

213.  As aresult, Get Fresh and Fresh Mix should be enjoined from removing
Plaintiffs, prohibiting Plaintiffs from managing the day-to-day business of Fresh Mix,
from accessing Fresh Mix’s property, and from accessing Fresh Mix’s emails, records,
documents, and data since Plaintiffs are irreparably harmed by Fresh Mix’s breach of

its Operating Agreement.

214. Plaintiffs also should be entitled to a low or no bond since injunctive
relief is necessary to preserve the status quo and permit Fresh Mix to carry on its
ordinary business and protect its value. Further, Section 14.8 of the Operating

Agreement for Fresh Mix expressly provides that Plaintiffs are entitled to seek
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injunctive relief without being required to post any bond or other security.

215. It has also become necessary for Plaintiffs to retain the services of an
attorney to commence this action, and Plaintiffs are therefore entitled to reasonable

attorney’s fees and the costs of this action.

VI. FOURTH CAUSE OF ACTION
(Declaratory Judgment)

216. The allegations of paragraphs 1 through 215 of this Complaint are
incorporated by reference herein with the same force and effect as set forth in full

below.

217. On or about January 11, 2010, each Plaintiff entered into a separate
Employment Agreement with Fresh Mix to perform duties as the President and Chief

Operating Officer of Fresh Mix.

218. Section 1 of Plaintiffs’ employment agreement provided that the term of
the agreement was for a period of three (3) years commencing on January 11, 2010, and
Section 1 of the employment agreements further required that if any party wished to
renew their employment agreement, such party was required to provide written notice
to the other party not later than 120 days prior to the expiration of the term of the
employment agreement.

219. As acknowledged previously by Get Fresh, Caldara, Goldberg, and
Wise, each employment agreement expired without renewal and without the required
120 day prior notice from any party notifying the other party of their desire to renew.

220. After expiration of the employment contracts on January 10, 2013,

Plaintiffs continued operating and managing the business of Fresh Mix as Managers
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and Members of Fresh Mix.

221. On Monday, November 26, 2018, the first Monday after the
Thanksgiving Holiday, Get Fresh and Fresh Mix sent written notice to Plaintiffs
informing them that it was not renewing the term of their respective employment

agreements upon expiration in 2019.

222. Get Fresh and Fresh Mix sent this notice to Plaintiff despite indisputably
knowing and acknowledging previously that the term of Plaintiffs’ employment
agreements expired on January 10, 2013, and neither Fresh Mix nor Plaintiffs had made

any attempt to renew these agreements in any manner.

223. Plaintiffs also were informed by these notices that they were terminated
immediately “for cause” under Section 8.2 of their respective, expired employment

agreements.

224. Again, however, neither Get Fresh nor Fresh Mix could enforce any
provision of the employment agreements, including Section 8.2 of the expired
employment agreements, because the employment agreements expired without renewal

on January 10, 2013.

225. Get Fresh and Fresh Mix further asserted to Plaintiffs that as a result of
Plaintiffs’ termination they were now also subject to the two (2) year non-compete

provision as set forth in Section 5.1 of their employment agreements.

226. However, Section 5.1 of the employment agreements provided for a two
(2) year period of non-compete period for Plaintiffs commencing upon the expiration of

the employment agreement, which occurred on January 10, 2013.

Page 35 of 37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

MB| |
BM

MORAN BRANDON
BENDAVID MORAN
ATTQAREYS A~ LAW

630 SOUTH 4TH STREET
LAs VEGAS, NEvana 83101
PHOME:{702) 334-8424
Fax: (702) 384-6568

227. As such, Plaintiffs’ two (2) year obligation not to compete expired on
January 10, 2015, or two years from the January 10, 2013 date of expiration of

Plaintiffs’ employment agreements.

228. Thus, all of the provisions of the “employment agreements” relied upon
by Get Fresh and Fresh Mix are void since the term of these employment agreements

expired more than five (5) years ago on January 10, 2013.

229. As such, Plaintiffs, as parties to the expired employment agreements, are
entitled to Declaratory Judgment pursuant to NRS 30.040(1) determining that the
employment agreements entered into with Fresh Mix on January 11, 2010 expired on
January 10, 2013, and neither Fresh Mix nor Plaintiffs have any further rights, interests,

or obligations thereto.
WHEREFORE, Plaintiffs pray for the following:

1. For an award to Plaintiffs of actual damages in excess of Fifteen
Thousand Dollars ($15,000.00) in an exact amount to be determined at Trial;

2. For Injunctive Relief enjoining Fresh Mix and Get Fresh from removing
Plaintiffs as Managers, and from further prohibiting Plaintiffs’ access to Fresh Mix’s
property, accounts, records, data, and customers;

3. For Declaratory Judgment pursuant to NRS 30.040(1) determining that
the employment agreements entered into with Fresh Mix on January 11, 2010 expired
on January 10, 2013, and neither Fresh Mix nor Plaintiffs have any further rights,

interests, or obligations thereto;
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4. For reasonable attorneys’ fees and costs of suit; and

5. For any other such relief, which this Court deems just and proper.

DATED this 3" day of December, 2018.

MORAN BRANDON BENDAVID MORAN

[s/ Jeffery A. Bendavid, Esq.
JEFFERY A. BENDAVID, ESQ.
Nevada Bar No. 6220
STEPHANIE J. SMITH, ESQ.
Nevada Bar No. 11280

630 South 4™ Street

Las Vegas, NV 89101

(702) 384-8424
j.bendavid@moranlawfirm.com
Attorneys for Plaintiffs
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Electronically Filed
7/15/2019 5:26 PM
Steven D. Grierson

CLER? OF THE COUE :I

MARK J. CONNOT (10010

FOX ROTHSCHILD LLP

1980 Festival Plaza Drive, #700

Las Vegas, Nevada 89135

(702) 262-6899 tel

(702) 597-5503 fax

mconnot@foxrothschild.com

Attorneys for Plaintiffs Paul Lagudi and William Todd Ponder

DISTRICT COURT
CLARK COUNTY, NEVADA

PAUL LAGUDI, an Individual; anc Case Nc A-18-78539-B
WILLIAM TODD PONDER, an Individual, | Dept. No. XI

Plaintiffs,

V. MOTIONTO LIFT STAY AND AMEND
COMPLAINT

FRESH MIX, LLC., a Delaware Limited

Liability Company; GET FRESH SALES,
INC., a Nevada corporation; DOES 1 through
25; and ROE BUSINESS ENTITIES I throy
X, inclusive,

Defendants.

Plaintiffs Paul Lagudi and William Todd Ponder, by and through their attorneys of r
Fox Rothschild LLP, submit their Motion to Lift the Stay and Amend the Complaint. This n
is based on the pleadings and papers on file, the following Memorandum of Points and Aut
and any argument that the Court may deem just and proper. A proposed amended g
(“Proposed Amended Complaint”) is attached hereto as Exhibit 1.

DATED this 18" day of July, 2019.
FOX ROTHSCHILDLLP

[s/Mark J. Connot

MARK J. CONNOT (SBN 10010)

1980 Festival Plaza Drive, #700

Las Vegas, Nevada 89135

Attorneys for Paul Lagudi and William Todd
Ponder
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MEMORANDUM OF POINTSAND AUTHORITIES

l. PRELIMINARY STATEMENT

On January 16, 2019, this Court ordered certainmglao arbitration, but specifical
stated: “[tlhe equitable remedies that are soughhé complaint are excluded from arbitrat
paragraph 14.8 of the operating agreement.” (ExArh, Compl., Ex. E}. Since that time
Defendant Get Fresh Sales, Inc. (“Get Fresh”) afaded parties (collectively, “Defendants”) ha
executed on a strategy focused on destroying faimhinority shareholder interest in the partig
joint venture, Fresh Mix, LLC (“Fresh Mix” or “Congmy”). Among other things, Defendar
have sued Plaintiffs (and their spouses) but themgfully refused to allow Plaintiffs to exerci
their indemnification rights, withheld Plaintiffsoutine distributions, fired Plaintiffs but thq
threatened Plaintiffs with more litigation shouldey seek other employment, and bloc
Plaintiffs’ access to Company information. Perhapsrst of all, Defendants have stopy
servicing Fresh Mix’s customers. Defendants takeélactions for the purpose of destroying F
Mix, and with it the value of Plaintiffs’ sharestile Company.

Consistent with the Court’s direction, Plaintifisek to lift the currently-pending stay
that they may be allowed to file the attached PsegoAmended Complaint. Each cause of ag

in the Proposed Amended Complaint seeks equitabéd,rand, therefore, falls within this Cour

express jurisdiction. Once Plaintiffs are permittedile their Proposed Amended Complaint, tf
will seek appropriate emergent relief to protedirthnterests and stop Defendants’ continu
misconduct.
. BACK GROUND

1 Factual Backaground

In 2001, the Plaintiffs began their company in gneduce business. Through their h
work, it thrived. Within just a few years, the busss was generating millions in revenue. In 2

! Plaintiffs incorporate by reference all facts atidgations articulated in its Proposed Amen
Complaint, attached hereto as Exhibit 1, whichudek exhibits to the Proposed Amen
Complaint. The facts set forth here summarize tlgendetailed description set forth in
Proposed Amended Complaint.
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they decided to sell 60% of their company to a cetibgx, defendant Get Fresh Sales, Inc., W
retaining 40% ownership. As part of the deal, thaips executed an Operating Agreement, w
set forth the parties’ rights and obligations. Mafythose rights had built in protections for
minority shareholders. Plaintiffs’ company was maed Fresh Mix.

Going forward, Get Fresh was supposed to providenaterials, certain labor, and ba
office support, while Plaintiffs continued to graales and customers. Shortly after closing
deal, Plaintiffs noticed that Defendants were okarging Fresh Mix and misallocating
revenue. Through the documents Plaintiffs receaseMembers and Managers of Fresh Mix, t
pointed out these errors, and Defendants admitted made such mistakes. Nevertheless
overcharging and misallocating of revenues conttoudis day.

Defendants also used the resources of Fresh Mievelop new business opportuniti
but did not permit Fresh Mix to share in the reveand profits of such new business, deg
promises to the contrary. As a result of Defendasdastant mistreatment of the Plaintiffs, {
parties tried to negotiate a sale of Plaintifféemest in Fresh Mix. The parties were unable tohyg
a deal.

As a result of not getting what they wanted, Deéertd have decided to execute o
different negotiating strategy. Starting in NovemB@18, Defendants have:

(a) removed Lagudi and Ponder from the business antltekm out fronj
receiving any further work communications and figiseformed employees and customers {
Lagudi and Ponder are no longer with Fresh Mix;

(b) initiated a costly arbitration, against not onlyguai and Ponder but alg

their spouses with baseless claims;

(©) threatened to sue Lagudi and Ponder should theysehim work;

(d) refused to indemnify Lagudi and Ponder in violatiohthe Operating
Agreement;

(e) stopped providing full distributions to Lagudi aRdnder;
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) stopped providing documents and information abdw lbusiness that

Lagudi and Ponder received for years, and frustitagebook and records rights of Lagudi and

Ponder;
(9) purposely stopped adequately servicing Fresh Mstaruers; and
(h) ignored voting procedures set forth in the OpegpAgreement.
In taking these actions, Defendants violated migitqmntractual, fiduciary, and tort duti

they owe to the Plaintiffs. Defendants’ actionséhaignificantly decreased the revenue genel

by Fresh Mix. Plaintiffs, therefore, seek monetaguitable, and other relief to which they
entitled.
2. Procedural Background

Plaintiffs initiated this action by way of a Compilhagainst Defendants on Decembe
2018. In turn, Defendants filed a Motion to DismassStay and Compel Arbitration. Thereaf
on January 16, 2019, the Honorable Elizabeth Gemzebnducted a hearing on Defenda
Motion. (Ex. 1, Am. Compl., Ex. E). The Court gredtin part and denied in part the motior
compel arbitration. (Ex. 2, Order). The Court sgtain non-equitable claims to arbitration,
maintained jurisdiction over equitable claims, astent with Sections 14.7-14.8 of Fresh Mi
Operating Agreement. (Ex. 2, Order). The Court tsimyed this matter rather than dismissin
(Ex. 2, Order).

The Court ordered the parties to arbitrate, “[wlbie exception of equitable remed
sought....” (Ex. 2, Order, 1 5). During the hearimganuary 16, 2019, the Court stated that “[
equitable remedies that are sought in the compdaeexcluded from arbitration in paragraph 1
of the operating agreement.” (Ex. 1, Am. Compl., Ex The Court also stated that the Plain{

have “a right under Nevada statutes to file a sgpabooks and records case or to amend

complaint to add a books and records portion.” (ExXAm. Compl., Ex. E). The Court’s Order

stated that the Operating Agreement “expresslytlestiany party subject to the Operat
Agreement to equitable relief in the event of atualcor prospective breach of default of

Operating Agreement.” (Ex. 2, Order, 1 6).
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On February 13, 2019, Defendants filed a DemandAftitration with the Americal
Arbitration Association against Lagudi and Pond@rlfitration”). Since filing the Arbitration
and as noted above, Defendants have engagedumtiastihat violate the rights of Plaintiffs. Th
is the first amendment requested by Plaintiffs. d&bwer, Defendants have not filed a respon
pleading.

Consistent with this Court’s order of May 17, 20Haintiffs provided the proposs
amended complaint and attached exhibits to oppasinmsel in order to satisfy the meet i

confer obligation. (Ex. 3, Order of May 17). Plafilst requested the defendants consent to

motion to lift the stay and amend the complaintwbeer, defendants would not consent. (EX.

7/11/19 Spinelli Email).
[11. ARGUMENT
A. The Court Should Lift The Stay To Permit Plaintiffs To Amend Their

Complaint And Seek Equitable Relief.

Just as the Court has discretionary power to stageedings, it likewise has t
discretionary power to lift such a stay. “[T]he saoourt that imposes a stay of litigation has
inherent power and discretion to lift the stagierra Med. Sers. Alliance v. Maxwell-Joljo.
CV 10-04182 CAS (MANX), 2011 WL 3837076, at *2 (C@al. Aug. 29, 2011kee also Canad
v. Erbe Elektromedizin GmBR71 F. Supp. 2d 64, 74 (D.D.C. 2002) (same). 6Art may lift
the stay if the circumstances supporting the stayelthanged such that the stay is no lo
appropriate.”Ontiveros v. ZamoraNo. CIV S-08-567 LKK/DAD, 2012 WL 13042504, at
(E.D. Cal. July 26, 2012) (internal quotations ded).

Moreover, “[c]ourts have the power to allow plaifgito amend a complaint whi

arbitration is pending.Marc I. Willick v. Napoli Bern Ripka & Associatdd, P, et al, No. CV

15-00652-AB (Ex), 2018 WL 6443081, at *3 (C.D. Cllar. 23, 2018)see also Estrella V.

Freedom Fin. Network, LLONo. CV 09-03156 SI, 2011 WL 4595017, at *2 (N@al. Oct. 3
2011) (granting plaintiffs leave to amend complamtadd defendants after action was stg

pending arbitration). In each of these cases, dbet difted the stay so that the plaintiffs couttblg
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additional parties to the complaint, and, if neaegsto the arbitration. Similarly, Plaintiffs ihe
matter before the Court seek to add several additidefendants, who are not parties to
Operating Agreement’s arbitration clause.

As discussed in more detail below, the circumstanbave changed such that

the

the

Complaint should be amended. At the time of filimp Complaint, Plaintiffs were unawdre

Defendants would engage in all of the breachebeof tontractual, fiduciary, and tort duties sulich

that Plaintiffs would be forced to assert additiocuses of action to seek relief. For exam

ple,

Defendants’ refusal to provide indemnification,piduce the requested books and records to

which Plaintiffs are entitled, and to pay requidgstributions to Plaintiffs had not occurred at
time of filing of the Complaint. Additionally, Defelants have failed to act on the deman

Plaintiffs to institute actions on behalf of Frédix for the wrongful acts of Get Fresh, the majp

the
il of

it

shareholder, and its principals, thereby createwydtive actions. Finally, Plaintiffs have learned

Defendants have failed to service customers of HFiM&, harming the business such t

nat

appointment of a custodian and/or receiver mayeogiired to protect the business while this

dispute is ongoing.
It is in the best interest of judicial expedienoy &ll new claims to be brought before t

Court so that the Court may determine which claihsny, are required to be submitted

Arbitration. Additionally, Plaintiffs have assertedmerous equitable claims that are subjec¢

this Court’s jurisdiction. It is most efficient fail of these claims to be consolidated prior tg
resolution of the Arbitration as the Court’s dearsiregarding the causes of action for whic

retains jurisdiction may impact the Arbitration.

his

to

an

h it

Thus, this Court should use its discretion toth# stay in order to permit the amendment

of Plaintiff's Complaint.

B. Plaintiffs Should be Granted L eave to Amend the Complaint.

Under Nevada Rules of Civil Procedure Rule 15(ag2)ourt should give leave to amg
when justice so requires. NRCP Rule 15(a)(2). Leave@mend a pleading should be granted

the absence of any apparent or declared reasah-aswndue delay, bad faith, or dilatory mo
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on the part of the movantStephens v. S. Nev. Music (89 Nev. 104, 105-06, 507 P.2d 138,
(1973);accord Cohen v. Mirage Resorts, Int19 Nev. 1, 23, 62 P.3d 720, 734 (2003). “T}
NRCP 15(a) contemplates the liberal amendmentesdahgs, which in colloquial terms mea

that most such motions ought to be granted unlestsoag reason exists not to do so, suc

prejudice to the opponent or lack of good faithtly moving party. ‘Nutton v. Sunset Station,

Inc., 357 P.3d 966, 970 (Nev. Ct. App. 2015).

|39
\us,
us

N as

Any proposed amendments cannot be futile. “A predoamendment may be deemed

futile if the plaintiff seeks to amend the comptamorder to plead an impermissible claim...d

ra

last-second amendment alleging meritless claimanirattempt to save a case from summary

judgment.”ld. at 973. Furthermore, “[t]he liberality embodiedNRCP 15(a) requires courts
err on the side of caution and permit amendmetsaippear arguable or even borderline, bec
denial of a proposed pleading amendment amountena@l of the opportunity to explore a
potential merit it might have hadd. at 975.

As set forth below, justice is served by grantifejiRiffs leave to amend to add additiof
claims and parties.

C. TherelsNo Undue Delay or Dilatory M otive.

Plaintiffs have not unduly delayed or have anytdila motive in seeking leave to ame
the Complaint, and Defendants will suffer no preggedoy the allowance of the amendment. B
this case and the Arbitration are in their earlggss. Here, Defendants have not filed
responsive pleadings, and the parties have nogedga any discovery. Likewise, the Arbitrati
has just begun. The arbitration panel has onlyntc®een determined, with the initial heari
not scheduled until July 25, 2019. Other than dewcssrelated to the determination of the meml
of the arbitration panel, nothing substantive hesuared in the Arbitration. There has been
discovery, and the Plaintiffs have not yet pledrtbeunterclaims.

Further, several causes of action asserted bytHfigirsuch as the claims related
indemnification, the failure to pay distributiotbe books and records request, and the deriv

claims, have only recently become ripe based oadtiens of the Defendants. All of these acti
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have occurred in a matter of months, throughoutcvibefendants have been aware of
Plaintiffs’ requests and claims. Given Defendamtsgoing knowledge, they have suffered
prejudice, and Plaintiffs have not delayed in biiggorth these amendments.

D. TherelsNo Bad Faith.

Plaintiffs have not operated in bad faith at anynp this process. In the context o
motion to amend, courts have found bad faith wirenamendments requested are designg
circumvent an existing decision or to prolong aec#sat has already been determin8es
Glesenkemp v. Nationwide Mut. Ins. Cil F.R.D. 1 (N.D. Cal. 1974) (holding amendmeas
attempt to circumvent a prior summary judgmentng)li M/V American Queen v. San Dig

Marine Const. Corp.708 F.2d 1483, 1492 (9th Cir. 1983) (sankd);Inc. v. Quality Products

the

no

fa

bd to

W
go

Inc., 907 F. Supp. 752, 764 (S.D.N.Y. 1995) (upholdilegial of amendment when it appeared

“that leave to amend is sought in anticipationmBaverse ruling on the original claims”). Thg
is no such intent or concern in the matter befbeeGourt.

As discussed in more detail below, each causetafrain the Amended Complaint see
either equitable relief or seeks relief from a pardt subject to arbitration with the Plaintif
Accordingly, the Amended Complaint is consisterttwtinis Court’s February 1 Order, whereir
retained jurisdiction over such claims. Furtherm@&laintiffs’ new claims primarily emanate frg
actions taken since this Court stayed this Actionder these facts, there is no basis to
Plaintiffs seek to amend in bad faith.

E. The Amendment Is Not Futile.

Finally, amending the Complaint is not futile. Namiethe claims is impermissible. Ea|
is supported by detailed facts establishing Defatglamisconduct and liability. Plaintiff
anticipate Defendants will argue the claims argesutio arbitration, but that is not correct. E3
count asserts either equitable relief for whick thourt has retained jurisdiction, or claims aga
parties with whom Plaintiffs have not agreed tateate.

Counts | (Breach of Contract) and 1X (Books anddrds) seek specific performance a

equitable relief. Specific performance is availableen “(1) the terms of the contract are defif
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and certain; (2) the remedy at law is inadequ&efdne party] has tendered performance; and (4)

the court is willing to order it.'Serpa v. Darling 107 Nev. 299, 305, 810 P.2d 778, 782 (Nev.

1991). Section 14.8 of the Operating Agreementesut from arbitration claims for speci

.

c

performance. Furthermore, under Delaware law, ¢heedy of specific performance is considered

equitable.See NAMA Holdings, LLC v. Related World Market €eritLC, 922 A.2d 417, 43

(Del. Ch. 2007) (stating that specific performarsca form of equitable reliefiz.W. Baker Mach.

Co. v. United States Fire Apparatus C87 A. 613, 616 (Del. 1916) (“[e]quity enforcessfic

performance when there is no adequate remedy df) law

Under Count I, Plaintiffs seek specific performantéheir contractual rights to books and

records, distributions, and indemnification. Widgard to books and records, Delaware law treats

such a claim as equitabBee Skoglund v. Ormand Industries, |87.2 A.2d 204, 213 (Del. C
1976) (stating that books and records cause adradsiin equity). Indeed, this Court previou

recognized that it retains jurisdiction for bookslaecords requests, when it noted, during

n.
sly
the

hearing on Defendants’ motion to compel arbitragtitwat Plaintiffs had the right to amend their

Complaint and add a books and records cause ohac¢ix. 1, Am. Compl., Ex. E). They do
now.

With regard to distributions and indemnificationaiRtiffs have a contractual right
obtain those payments now. For instance, Sectiad ©2 the Operating Agreement, titlg
“Contract Right; Expenses,” expressly states Hféshtright to indemnification “shall be
contract right” under which Fresh Mix “sh@domptly reimburse each Indemnified Person fof
costs and expenses . asthey are incurred by an Indemnified Person” in connection with
action like the Arbitration and this Action. (emgisadded). This means Plaintiffs have a con
right for specific performance of payment for theasts and expenses now while arbitration
litigation between the parties are pending. Lik@idsl indemnification provisions, the key to t
right is “prompt” payment. This claim is not progarthe Arbitration because Plaintiffs will n
obtain relief until the Arbitration is over and theeek enforcement by this Court of any arbitra

award. By then, their right to “prompt” payment Milave been frustrated. Thus, there is
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adequate remedy at law, and Plaintiffs are entitedspecific performanceSee O’Brien v,
IAC/Interactive Corp. No. 3892-VCP, 2009 WL 2490845, at *5-6 (Del. Gtug. 14, 2009
(discussing indemnification as claim in equity).

Similarly, Plaintiffs have received distributions a quarterly basis since the formatior
Fresh Mix until now. They are entitled to specperformance to continue this practice.

Counts Il (Breach of Fiduciary Duty), VII (Breaclh Biduciary Duty), VIII (Aiding and
Abetting Breach of Fiduciary Duty), X (Breach ofiktiary Duty And Aiding And Abetting Sug
Breach Derivatively), and XI (Breach of Duties Od@&l Faith And Fair Dealing And Aiding Ar
Abetting Such Breach Derivatively), are equitalslenature as breach of fiduciary duty clair
Under Delaware law, “[a] cause of action based r@adh of fiduciary duty is often referred to
the ‘quintessential equitable claimProspect Street Energy, LLC v. Bharga@aA. No. N13C+
08-203 WCC CCLD, 2016 WL 446202, at *4 (Del. Sup€ét. Jan. 27, 2016) (quotinQC
Communications Inc. v. Quartaron€.A. No. 8218-VCG, 2013 WL 1970069, at *1, (D€h.
May 14, 2013)). When a party asserts claims arifiom a fiduciary duty, “the origin of th
asserted right in a breach of fiduciary duty clanequity because ‘equity, not law, is the sou
of a fiduciary relationship.Dickerson v. Murray C.A. No. 214C-07-026 (RFS), 2015 W
447607, at *6 (Del. Super. Ct. Feb. 3, 2015) (qupMcMahon v. New Castle Associgtés82
A.2d 601, 604 (Del. Ch. 1987)).

Further, “even if only monetary damages are sou@ieéach of fiduciary duty is a clai
in equity seeking equitable relief “because theharises out of a relationship that is equitahl
nature.”Dickerson 2015 WL447607, at *6. Since Counts I, VII, VIKX, and XI are based g
breaches of fiduciary duties, they are considefaitns arising in equity, and are properly bef
this Court under its prior Order and Section 14.8he Operating Agreement.

Counts X, XI and XII (Waste And Aiding And Abettirisuch Waste Derivatively) are al
equitable in nature because they arise derivatiorlpehalf of Fresh MixSee Ross v. Bernhai
396 U.S. 531, 538 (1970) (holding that derivatilzros are equitable because, “the stockhold

right to sue on behalf of the corporation [is] argtally an equitable matter.”). Count
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(Declaratory Judgment) is equitable under Delavieare See Diebold Computer Leasing, Inc} v.

Commercial Credit Corp.267 A.2d 586, 591 (Del. 1970) (stating that ala@tory judgment i

\"ZJ

an equitable remedy “if there is any underlyingi®&s equity jurisdiction measured by traditiopal

f

[®]

standards”). Count IV (Accounting) is equitable ,t@s well as Count XV (Appointment
Custodian or Receiverpee, e.g., Albert v. Alex. Brown Management Sexyvice, No. Civ.A.
762-N-Civ.A. 763-N, 2005 WL 2130607, at *11 (Delh.CAug. 26, 2005) (stating that an
accounting is an equitable remedsgg also Ross Holding and Management Co. v. Ad\Reaky
Group, LLG C.A. No. 4113-VCN, 2010 WL 3448227, at *6 (Deh.Gept. 2, 2010) (holding thiat
a receiver may be appointed in accordance withuat'sogeneral equity powers).

Plaintiffs also seek to add parties with whom tdeynot have an agreement to arbitrate,
including Get Fresh Kitchen, LLC, Dominic CaldaBxott Goldberg, and John Wise. Plaint|ffs
assert the following claims against these non-gato the arbitration clause: Counts V (Tortipus
Interference), VI (Unjust Enrichment), VII (BreachFiduciary Duty), VIII (Aiding And Abetting
Breach Of Fiduciary Duty), Xlll (Breach Of Impligdovenant Of Good Faith And Fair Dealing),
and XIV (Tortious Breach Of Implied Covenant Of GoBaith And Fair Dealing). Accordingly,
it is not futile to amend the complaint to inclutdhese claims as welbee, e.gHowsam v. Dean
Witter Reynolds, In¢537 U.S. 79, 83 (2002) (“[A]rbitration is a mattd contract and a party
cannot be required to submit to arbitration anpdis which he has not agreed to so submitri);

re Zappos.com, Inc., Customer Sec. Breach Litiga883 F. Supp. 2d 1058, 1062 (D. Nev. 2012)

(noting the Federal Arbitration Act “does not regyparties to arbitrate when they have not agreed

to do so.”).
Il
Il
Il
Il
Il
Il
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V. CONCLUSION

For the foregoing reasons, it is in the interesjusfices for the Court to lift the stay &
permit Plaintiffs to comprehensively set forth theauses of action. Plaintiffs respectfully reqy
the Court lift the stay of this matter and pernidiftiffs to file the proposed amended compla

DATED this 18"day of July, 20109.
FOX ROTHSCHILD LLP

/sl Mark J. Connot

MARK J.CONNOT(10010)

1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135
Attorneys for Plaintiffs Paul Lagudi
and William Todd Ponder
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Pursuant to NRCP 5(b), I certify that | am an esgpe of FOX ROTHSCHILD LLP an

that on the 18 day of July, 2019, | caused the above and foregdi®@TION TO LIFT STAY

AND AMEND COMPLAINT to be served via electronic service through thett® Efile and

FOX ROTHSCHILD LLP
1980 Festival Plaza Drive, Suite 700

Las Vegas, Nevada 89135

© 00 N o o -~ w N P

N RN DN N N N N N DN R PR R R R R R R R
0o ~N o O~ W N P O © 0 N O o0 N~ W N B O

Serve system to the parties listed below:

James J. Pisanelli, Esq.

Debra L. Spinelli, Esq.
Pisanelli Bice PLLC

400 South 7 Street, Ste. 300

Las Vegas, Nevada 89101

Attorneys for Defendants Fresh Mix, LLC
and Get Fresh Sales, Inc.

| declare under penalty of perjury that the foiegas true and correct.

DATED this 18" day of July, 20109.

Active\99405719.v1-7/15/19

/s/ Doreen Loffredo
An employee of FOX ROTHSCHILD LLP
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Electronically Filed
9/19/2019 9:56 AM
Steven D. Grierson

CLER? OF THE COUE :I

MARK J. CONNOT (10010

FOX ROTHSCHILD LLP

1980 Festival Plaza Drive, #700

Las Vegas, Nevada 89135

(702) 262-6899 tel

(702) 597-5503 fax

mconnot@foxrothschild.com

Attorneys for Plaintiffs Paul Lagudi and William Todd Ponder

DISTRICT COURT
CLARK COUNTY, NEVADA

PAUL LAGUDI, an Individual; anc Case Nc A-18-78539-B
WILLIAM TODD PONDER, an Individual, | Dept. No. XI

Plaintiffs,

V. VERIFIED AMENDED COMPLAINT
AND DERIVATIVE ACTION

FRESH MIX, LLC., a Delaware Limited
Liability Company; GET FRESH SALES,
INC., a Nevada corporation; DOES 1 through
25; and ROE BUSINESS ENTITIES I throy
X, inclusive,

Defendants.

COMES NOW, Plaintiffs, PAUL LAGUDI, an individual, and WILLIAM TOD
PONDER, an individual (together, the “Plaintiffs”), by and through their attorney of re
MARK CONNOT of FOX ROTHSCHILD LLP, and hereby submit their Amended Complair
their own behalf and derivatively on behalf of FRESH MIX, LLC, a Delaware limited lia
company, against Defendants, GET FRESH SALES, INC., a Nevada corporation; GET
KITCHEN, LLC, a Nevada limited liability company; DOMINIC CALDARA, an individu
SCOTT GOLDBERG, an individual; JOHN WISE, an individual; DOES 1 through 25; and
BUSINESS ENTITIES | through X, and alleges the following:

GENERAL ALLEGATIONS

1. This case concerns the oppressive actions taken rogj@rity shareholder an

related defendants designed to harm two minority shareholders. The Defendants have ¢
Page 1 of 54
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these actions as part of a grand scheme intendedaken the Plaintiffs and devalue their shg
In the process, Defendants have violated theirragtial, fiduciary, and tort duties owed to
Plaintiffs.

2. In 2001, the Plaintiffs began their company in pheduce business. Through th

hard work, it thrived. Within just a few years, thesiness was generating millions in revenue.

In 2010, they decid
hip.part of the deal, the parties executeq
Operating Agreement, which sets forth the partiggits and obligations. Many of those rig
had built in protections for the minority sharelerkl Plaintiffs’ company was renamed Fresh N
LLC.

4, Going forward, Get Fresh was supposed to providerthterials, certain labor, a
back-office support, while Plaintiffs continuedgmw sales and customers.

5. Shortly after closing the deal, Plaintiffs notiddat Defendants were overcharg
Fresh Mix, LLC and misallocating its revenue. Thghuhe documents Defendants receive
members and managers of Fresh Mix, LLC, they pdioté these errors, and Defendants adm
they made such mistakes. Nevertheless, the ovejiolgeaind misallocating of revenues contin
to this day.

6. Defendants also used the resources of Fresh Mi& td_develop new busine
opportunities, but did not permit Fresh Mix, LLCgbare in the revenues and profits of such
business, despite promises to the contrary.

7. As a result of Defendants’ constant mistreatmenthefPlaintiffs, the parties trig
to negotiate a sale of Plaintiffs’ interest in Frédix, LLC. The parties were unable to reac
deal.

8. As a result of not getting what they wanted, Deéentd have decided to execute

a different negotiating strategy. Starting in Now®m2018, Defendants have:

Page 2 of 54
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(a) removed Lagudi and Ponder from the business antltekm out fronj
receiving any further work communications and figiseformed employees and customers {
Lagudi and Ponder are no longer with Fresh Mix;

(b) initiated a costly arbitration, against not onlyguai and Ponder but alg
their spouses with baseless claims;

(c) threatened to sue Lagudi and Ponder should theysehim work;

(d) refused to indemnify Lagudi and Ponder in violatiohthe Operating
Agreement;

(e) stopped providing full distributions to Lagudi aRdnder;

)] stopped providing documents and information abdt business tha

hat

50

nt

Lagudi and Ponder received for years, and frustrdte book and records rights of Lagudi and

Ponder;
(9) purposely stopped adequately servicing Fresh Mstaruers; and
(h) ignored voting procedures set forth in the OpegpAgreement.
9. In taking these actions, Defendants violated migtgontractual, fiduciary, and tq
duties they owe to the Plaintiffs. Defendants’ @tsi have significantly decreased the reve

generated by Fresh Mix, LLC.

10. Plaintiffs seek monetary, equitable, and otheeféb which they are entitled.
PARTIES
11. Plaintiff, PAUL LAGUDI (“Lagudi”), is an individualresiding in Clark County
Nevada.
12.  Plaintiff, WILLIAM TODD PONDER (“Ponder”), is an idividual residing in
Clark County, Nevada.

13. FRESH MIX, LLC (“Fresh Mix”), is a Delaware limitediability company
registered with the Nevada Secretary of Statefaegyn entity authorized to conduct busines

the State of Nevada.
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14. Plaintiffs are informed and believe and thereuptega that Defendant, GE
FRESH SALES, INC. (“Get Fresh”), is a Nevada cogbon conducting business in Clg
County, Nevada.

15. Plaintiffs are informed and believe and thereuptega that Defendant, GE
FRESH KITCHEN, LLC (“Get Fresh Kitchen”), is a Nelalimited liability company conductin
business in Clark County, Nevada.

16. Plaintiffs are informed and believe and thereupltega that Defendant Domin
Caldara is a Nevada resident and citizen and tesidant/CEO of Get Fresh.

17. Plaintiffs are informed and believe and thereuptiega that Defendant Scq
Goldberg is an Arizona resident and citizen andqgypal of Get Fresh.

18. Plaintiffs are informed and believe and thereuplaga that Defendant John Wi
is a Nevada resident and citizen and principal/fleurof Get Fresh.

19. The true names and capacities, whether individaatporate, associate
otherwise, of Defendants named herein as DOESaugir 25, inclusive, and ROE BUSINE
ENTITIES | through X, inclusive, and each of thearng unknown to Plaintiffs who therefore s
such Defendants by such fictitious names. Pldsnéife informed, believe and thereon allege
each of the Defendants designated herein as a “DEROE BUSINESS ENTITY” are agent
employees, servants and representatives of the chddedendants or persons and enti
answering in concert with the named Defendants vesipect to the agreement herein pled,
are liable to Plaintiffs by reason thereof, andriiffis pray leave to amend this Complaint to irtS
their true names or identities with appropriategditions when same become known.

20.  This Court maintains jurisdiction over this matsance Plaintiffs allege damag
in excess of $15,000, and seek injunctive relénue is proper in this Court pursuant to N
88 13.010 and 13.040, in that this is the countyhitch Defendant resides, and the obligation
the parties hereto were to be performed or occurred
/11
/1
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FACTUAL BACKGROUND

Paul Lagudi and Todd Ponder Build Lagudi Enterprisdnto
A Multi-Million Dollar Business In The Produce Indwstry

21. In 2001, Paul Lagudi formed Lagudi Enterprises,alihibased on a hand-shgke

deal, was owned by Lagudi and Ponder, 75% and 2&8pgectively. The company was built
honesty and integrity.

22. Lagudi Enterprises initially focused on providingdh fruits and vegetables
commercial customers. It became known as the “&ndio the hotels.” Lagudi Enterprises wo

cut and prepare all fresh cut fruits and vegetalolekotel and casino clients. It built its repudat

—

(0]

uld

with a keen focus on building customer relationship servicing every customer need efficiently

and effectively.

23. Ever responsive to the industry’s needs, Lagudeipnises expanded to inclu
“table ready,” prepared fruits and vegetablesvalig for its commercial customers to serve
utilize the fruits and vegetables absent additi@fedning, cutting, and preparation.

24. Lagudi and Ponder grew Lagudi Enterprises by warkiard, providing a high
quality product, and solidifying strong persondatienships with its suppliers and customers [
on trust.

25.  Through these efforts, Lagudi Enterprises begamvigg its client roster, whic
included Mandalay Bay, Bellagio, MGM Grand, VenstiaMirage, Luxor, Excalibur, Circy
Circus, and Monte Carlo, just to name a few.

26. Within 3 years, Lagudi and Ponder grew Lagudi Eprises into a business wi
gross revenues in the multi-millions. It became pghenary fresh cut supplier to both the MG
Mirage and the Mandalay Bay Group.

27. Lagudi Enterprises continued to grow its clientteosin 2005, Mandalay B3

e

and

uilt

th
M

y

Group merged with MGM Mirage (collectivelyiGM”). MGM expanded the business Mandallay

Bay had done with Lagudi Enterprises.
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28. In that same year, Lagudi and Ponder landed anatbésired and sought ojut

customer for Lagudi Enterprises, Trader Joe’s.

29. By 2005, Lagudi Enterprises had established itaslfa leading supplier
MGM/Mirage, Inc. and Mandalay Bay Group and congtiuto grow revenues by even m
millions of dollars.

Lagudi Enterprises Becomes A Competitive ThreatGet Fresh
30.  With the growth of Lagudi Enterprises, it starteddake market share from one

its competitors, Get Fresh.

(0]

bre

of

31. For instance, in 2006, Get Fresh, Lagudi Enterpriaed another competitor had

bid on an exclusive contract on continuing busifes81GM for cut produce.

32. Lagudi Enterprises beat out Get Fresh and the atbepetitor for the MGM

business. It did so despite the fact that Get Frasha much larger facility. Lagudi Enterpris

honor, integrity, attention to detail, and twenty#f hours/seven days a week service mentality

gave it the edge it needed to win MGM'’s ongoingitess.

33. Lagudi Enterprises continued to obtain businessvfich Get Fresh had either Qid

on or serviced. For instance, Lagudi Enterpriséisa@ed new clients Caesars Entertainm
Stations, and Boyd Group.
Get Fresh Decides To Purchase Lagudi Enterprises

34. Get Fresh began to recognize the significant coingethreat posed by Lagu
Enterprises. In 2008, Dominic Caldara encounter@ttBr at a social event, and began “plan
the seeds” for a deal with Lagudi Enterprises.

35. In 2009, Caldara reached out to Lagudi and Pon@gested a meeting, a
suggested that he was interested in purchasingdi&guerprises as a going concern, as lon

Lagudi and Ponder remained involved in the business

36. On information and belief, Caldara wanted Lagudi &#onder to stay involved

ent,

g as

because he knew the value of Lagudi Enterprisewitie the reputation and network of Lagudi

and Ponder.
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37. Get Fresh was focused on sharing in Lagudi Enspribusiness, in part
recapture the clients it had lost to Lagudi andd@onCaldara claimed there was no downsid

the deal for Lagudi and Ponder. He emphasizedalhaperations would be taken care of by

to
le of

et

Fresh. Caldara even committed to ensuring that dieend Ponder received a guaranteed payment

each month, irrespective of whether the profit gatezl from the business called for distributigns.

The Parties Form Fresh Mix Out Of Lagudi EnterprigseWith Important Protections
In Place For The Founders Lagudi and Ponder

38.  Ultimately, they struck a deal. Lagudi and Pondeested their interest in Lagu

39. Generally, Lagudi and Ponder would continue to gmn@wenue by servicin

existing customers and attracting new ones. GashRr@uld provide the “back-office” operational

support.

40. As part of the formation of Fresh Mix, the partiegecuted an Operating
Agreement.

41.  As set forth in the Operating Agreement, the primaurpose of Fresh Mix is 1o

Section 2.4 of Operating Agreement.

42.  Given that primary purpose, Fresh Mix is in diregmpetition with Get Fresh and

its other businesses, affiliated entities, tradme® and product channels, including Get Ff

Market, Get Fresh Harvest, Fresh Cuts, and GethAfgshen. Specifically, these busines
provide the following similar services:
(@) Get Fresh Market is a Get Fresh trade name andipratiannel producin

gourmet grocery items.
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(b) Get Fresh Harvest is another trade name and pratiaanel that providegs

produce to customers.

(c) Fresh Cuts was originally formed in 1996, and iglated company 100%

owned by Caldara, Goldberg and Wise. It providestam produce processing.

(d) Get Fresh Kitchen was formed in 2017 and is 100%enivoy Caldarg,

Goldberg, and Wise. It provides USDA products tod@r, Associated Foods, and others, and Get

Fresh competes in the same geographic region ah Fi.

43. In part because of this dynamic, the Operating Agren_ﬂits
&

Management Rights

44, Pursuant to the Operating Agreem_

. Seeid. at Section 5.2(a)-(b).

Id. at Section 5.1.
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Id. at Section 7.1.

49.

Section 5.3(a)-(]

51.

52. Section 4.

" Section 2.

Similarly, certain decisions must be approved |

The Operating Agreement al

arde tOperating Agreeme

bkd."at Section 1.67. For instance, onl

bihd” at Section 1.66.
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56.

Section 5.4(c),

Distribution Rights

_s. A few are particularly reletito this dispute.

58.

Section 1.2
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Section 7.

Books And Records, And Accounting Rights

The Operating Agreeme

Section 9.

Section 9.

Section 9.3

Section 9.2
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66.

Employment Rights
67. The Defendants recognized that separate and apant lfagudi Enterprises, :
individuals, both Lagudi and Ponder brought sigaifit value to Fresh Mix and wanted to emg

them.

68.  Accordingly, Section 5.5 of the Operating Agreem

69. Section 5.6 of the Operating Agreem_
I -

70.  The Employment Agreements state that “[tjhe Comgeargby employs Employe

pe

and Employee accepts such employment commenciagtet# as of January 11, 2010, and unjess

sooner terminated as hereinafter provided, ternmgdhree years (3) from thereof (the “Tern
At the end of the Term, the parties may agree newethis Agreement and thereby extend
Term; provided, however, that if either party widhe renew this Agreement, such party m
provide written notice to the other party not latean one hundred twenty (120) days prior to
expiration of the Term.” Section 1 of Employmentrégment.

71.  Accordingly, if the parties did not provide priorritten notice of renewal, th

Employment Agreements terminated on January 113.201
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72. The Employment Agreements contain a non-competeigom. That provision
however, expires two years after expiration of ff@rm. See Section 5.1 of Employmej
Agreement.

73. The Operating Agreement, as compared to the Empioymgreement.(

74. Section 4.

75.
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m.

D

76.  The Employment Agreements expired in January 20@iFdaintiffs’ non-compet
obligations expired two years later, in January3201
77.  Accordingly, only the rights and obligations settlfioin the Operating Agreement
control.
Purchase Rights And Protections
78. Lagudi and Ponder also enjoy certain rights andegtmns should the majority

member seek to sell its ownership interests oasisets of Fresh Mix.

79. For instance, Lagudi and Pon

entti@e 8.4(c) of the Operating Agreeme

80.  Section 8.3(b)

Limitation of Liability And Indemnification Rights

81. Multiple sections of the Operating Agreement prboteagudi and Ponde.n

82. Section 12.

83. Section 12.
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87.

As is typical for Members and Managers like Lagaiail Ponde

Injunctive Rights And Arbitration Rights

Sections 14.7 and 14.8 of the Operating Agree_

S.

Section 14.

Section 14.

d.”
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91. Thus, Plaintiffs ma

Lagudi and Ponder Continue To Grow The Business

92.  As aresult of the formation of Fresh Mix, LaguddaPonder brought multiple ne
customers and new business to Fresh Mix. Thesededl| Trader Joe’s, Sysco, and bulk and

fruit produce for MGM Resorts, among others.

93.  After the formation of Fresh Mix, Lagudi and Pondentinue to do what they had

done before — work hard to grow business from taristing customers while bringing in ng
customers.

94.  With regard to MGM, Lagudi and Ponder expandedrtéristing relationship t
include supplying tomatoes. This was an exclusivargement to supply MGM on a corpor
basis.

95. In 2012, Lagudi successfully and significantly greélae amount of Walma
business being serviced by Fresh Mix. In that yeaesh Mix, through Get Fresh, as per
Operating Agreement, began supplying Walmart witlts and vegetables whenever any of
Nevada stores were short a particular produce ptodiualso supplied Walmart with certs
special orders.

96. In 2014, Fresh Mix lost the business because Walst@pped purchasing from a
local vendors in Nevada while Walmart went throumgrtain personnel changes. Howe
through his tireless efforts, Lagudi succeededimging Walmart back as a client for Fresh M
which it continues to be today.

97. In 2015, Lagudi and Ponder brought in Ralphs Kreger) as a new client. Fre
Mix began supplying Ralphs with portion control e&gples for its retail deli market. Fresh N
also launched a retail portion control organic ddilee for Ralphs.

98. Also in 2015, Lagudi negotiated a new contract WM Resorts, which is pal

of a joint venture that owns the T-Mobile Arend_as Vegas. Lagudi secured a six-year cont

to supply the arena and MGM Resorts propertiesuthern Nevada with their produce needs.
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99. In 2016, Lagudi and Ponder launched the “straigbinfthe root” sous vid

vegetable product line for all major retailers,lirtting but not limited to, Publix, Kroger, Whale

Foods, and Walmart. It is a fully cooked vegetdlrle that is always fresh, but has a multi

month shelf life.

100. From 2017 through 2019, Lagudi and Ponder contiiaegtow these customers,

as well other existing customers, while also waogkim secure more new business.

101. Like they did starting with their handshake de&@®1, Lagudi and Ponder work|

ple

ed

around the clock devoting themselves to servicimay tclients at the highest level. Through their

efforts, they continued to grow the business. By&0resh Mix had gross revenues of more than

$26 million annually.

Given The Competitive Dynamic Between Get Fresh Airdsh Mix,
Lagudi And Ponder Must Continually Monitor Get Fréss Operational Support

102. Since Get Fresh provides the operational suppoesFMix must reimburse G

Fresh the costs associated with that support.

103. Further, Get Fresh performs the reporting functmmFresh Mix and controls the

information concerning costs, revenues, etc.

104. Given this dynamic, Lagudi and Ponder have beearetbto repeatedly monitor a
audit the information Get Fresh has provided taen&et Fresh does not overcharge Fresh
for the operational support Get Fresh provides.udagnd Ponder have also had to make
Fresh Mix receives the proper recognition of theerelie it generates. Ponder has been the pri
person responsible for such monitoring and auditing

105. To do this, Ponder requested and received acces®rtain information. H
received “Margin and Analysis Reports,” which paeidetailed information concerning grg
revenue, profits and costs associated with eadatuptdine. Up until November 2018, he recei
these reports on a daily basis, as did other Masagd-resh Mix.

106. Ponder, like the other Managers for Fresh Mix, a¢sxeived the following report
(i) “Daily Usage Reports” (which he received umMibvember 2018), (ii) “Value Add Analys

Page 19 of 54

hd
Mix
sure

mary

117

DSS

ed

S




FOX ROTHSCHILD LLP
1980 Festival Plaza Drive, Suite 700

Las Vegas, Nevada 89135

© 00 N o o -~ w N P

N RN DN N N N N N DN R PR R R R R R R R
0o ~N o O~ W N P O © 0 N O o0 N~ W N B O

Reports” (which he received until July 2018), aimyl ‘{nternal New Item Request Forms” (whig
he received until May 2018). These reports inclueeeh more detailed information concern
the produce items that were attributable to Freshdd compared to Get Fresh and its affiliat

107. Based on his knowledge of the business, Ponderdwooimpare the repor
identified above against the Margin and Analysip&tes to ensure Fresh Mix received credit
the items it sold to its customers.

108. Often, these reports showed Fresh Mix was notveweproper credit for the iten
it sold. Instead, that credit went to Get Freshanitis affiliates.

109. From 2010 through 2018, Ponder would on a week§isbmform Get Fresh (
these discrepancies. Get Fresh admitted Pondecaveect.

110. Upon information and belief, these errors in altoxarevenue continue to this d4

111. As a result of the misconduct of Get Fresh, Cald&aldberg, and Wise, upq
information and belief, Fresh Mix is owed millioagdollars in misallocated revenue.

Get Fresh Admits Overcharging Fresh Mix in Breachf@perating Agreement

112. Lagudiand Ponder also would audit the cost-sidd@business.

113. At the formation of Fresh Mix, the parties agre&dtt consistent with Sectid
5.4(b) of the Operating Agreement, Get Fresh wahigrge Fresh Mix the actual costs for
services and goods Fresh Mix received from Gethires

114. Yet, since the formation, Lagudi and Ponder remhatdearned Get Fres
overcharged Fresh Mix.

115. In reviewing information received from Get Freslgaaling the costs that G
Fresh charged Fresh Mix, Ponder and Lagudi disealvtiat Get Fresh repeatedly overchat
Fresh Mix.

116. Get Fresh overcharged Fresh Mix for, among otheritems, whole produce iten
sous vide costs, warehouse costs, and spoilage cost

117. After being confronted, Get Fresh admitted thatviercharged Fresh Mix over §

million in 2010 alone.
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118. Nevertheless, it continued to overcharge Fresh fistixhe operational support|i

provided.
119. Forinstance, Get Fresh is part of a consortiuneddPRO*ACT” that allows it tg
obtain rebates for certain produce it purchasesitir the consortium.
120. Notwithstanding its obligation to charge Fresh Msxactual costs, Get Fresh |

pocketed and refused to pass its cost savings breth Mix, as it is required to do.

Get Fresh Uses Fresh Mix To Develop New Businesp@punities
But Does Not Share Profits With Fresh Mix

121. In 2014, Get Fresh sales performance was partlgydaor. As a result, it brougf
in a consultant to assist.

122. One of the consultant’s recommendations was toimlstdarger presence in t
retail category. Since Lagudi and Ponder had ajrelade that very successfully through their
vegetable and organic salad kit program, Get Faestled Fresh Mix to provide resources
services to assist in expanding further in theilreetegory so that Get Fresh could follow
success Fresh Mix was having in the retail market.

123. Ponder, on behalf of Fresh Mix, agreed to assistiililing the sector together wi
Get Fresh in a shared capacity with Fresh Mix.

124. Starting in 2015, Ponder worked to create an oogagwab n’ go” fruit and
vegetable line to be placed in all Smiths groceoyes located in Nevada and Utah. Ponder
instrumental in convincing Smiths’ owner, Kroger,accept the fruit and vegetable program.
was also instrumental in setting up the USDA kitthequested by Smiths for purposes
supplying the Smiths’ grocery stores.

125. This introduced a new, highly profitable revenuseatn to Defendants callg
“Kroger Fresh Kitchen.”

126. Forthe next several years, Ponder worked tirglgéssiet the Kroger Fresh Kitchg
business off the ground and running. He hired thg &mployees, purchased the neceg
equipment to process the Kroger Fresh Kitchendingroducts, and pushed sales until they W

in over forty stores in Nevada.
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127. In 2016, through Ponder’s efforts, the Kroger Frd&itchen business wg

consistently among the most profitable businessésinvGet Fresh (along with Fresh Mix).

Ponder pushed its growth further, with Smiths exioam the business from forty stores to ¢
hundred fourteen.

128. Based on his success, in 2017, Ponder met with éfragrporate officers arj
succeeded in getting Smiths’ entire “grab n’ goli thee.

129. At all times, Ponder was paid by Fresh Mix, inchglb0% of his expenses.

130. Defendants Get Fresh, Caldara, Goldberg, and Wieemed Ponder and Lagudi

that Fresh Mix would be provided its share of thefis from the Kroger Fresh Kitchen busing

131. That, however, never happened.

132. Instead, Defendants Get Fresh, Caldara, Goldlsrd, Wise have moved tf
business under Get Fresh affiliate, Defendant Gesh-Kitchen, which is 100% owned
Defendants Caldara, Goldberg, and Wise.

133. In 2017, Ponder successfully secured a new lirmisihess on behalf of Fresh M
called “Purple Carrot.” Purple Carrot is a one maaldpercent (100%) vegetarian meal kit, wh
includes all the components needed to make a compietritious meal at home. Ponder saw
opportunity to expand into this new line of bussesnd after months of hard work and eff
successfully secured it.

134. Notwithstanding Ponder’s efforts, Get Fresh haspmovided Fresh Mix with th
appropriate credit for bringing this new line odative business.

135. As noted above, Walmart for a period of time cedseidg a customer of Fre
Mix. At that time, it was a customer of both Geesln and Fresh Mix separately. Under
arrangement at that time, Get Fresh received tse$#25,000 of monthly profit.

136. Under Get Fresh’s practice, once a customer stogpiad business with Get Fre

for four months, it then became available to Fridshto attempt to secure as a new customer.
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137. After more than four months passed, Fresh Mix ssgfadly brought Walmart bag
as a customer. Pursuant to that agreement, Frestvddi entitled to keep all the profits generg
by the Walmart business.

138. In violation of its agreement with Fresh Mix, Geegh insisted on receiving t
first $25,000 in monthly profit.

As The Relationship Worsens, Get Fresh UnsuccesgfBleeks To Sell Fresh Mix

139. Throughout the years, Lagudi and Ponder would camphbout Defendant;

mistreatment. This led to mistrust between theigmrand the relationship deteriorated.

140. In November 2017, Defendants Caldara, Goldberg, \&@sk communicated o

Lagudi and Ponder that they had an opportunitglicGet Fresh and its affiliates, including Fre
Mix.

141. Defendants Caldara, Goldberg, and Wise informedhtiffa that the potentia
buyer, however, required that all owners of any Gedsh affiliate sign representations 4§
warranties for all the businesses.

142. As a result, Defendants Get Fresh, Caldara, Gaidlaedd Wise demanded Lagu
and Ponder sign representations and warrantiesrcomd the accuracy of the informatig
concerningall of the Get Fresh businesses.

143. Lagudiand Ponder, however, have no ownershipastén any Get Fresh busing
except Fresh Mix. Further, they do not control iffermation relating to Fresh Mix, as that
controlled by Get Fresh. Additionally, througholie tyears they had challenged the accurag
that information.

144. Accordingly, Lagudi and Ponder would not agreeigm she representations a
warranties in the form proposed, even assuming dieeyud Ponder agreed to accept a sum ce

for their interests in Fresh Mix.
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145. Defendant Get Fresh then sought to buy out LagodiRonder. Yet, because the

information from Get Fresh had repeatedly been graagudi and Ponder reasonably requ
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that valuation of their collective forty percentdarest should be based on actual correct fina
information.

146. On or before November 14, 2018, Lagudi, on behP@nder and himself, m
with Goldberg to negotiate a buy-out of Plaintiff$terests in Fresh Mix. The parties were ung
to reach a deal.

147. Asaresult, Defendants Get Fresh, Caldara, Gaigllaed Wise decided they wol

pursue another “negotiation” tactic. They begaaxecute on a plan designed to artificially dn

ncial

Pt

able

d

ive

down the value of Fresh Mix and force Plaintiffk#o the negotiating table in a much weaker

position.

Get Fresh Retaliates Against Lagudi And Ponder AarPOf Grand Scheme To Drive Down
The Value Of Fresh Mix And Bring Lagudi And Pondéefo The Bargaining Table

148. On November 26, 2018, the Monday after Thanksgividgfendants Get Fres
Caldara, Goldberg, and Wise began executing onwa malti-prong scorched earth stratg
designed to harm and oppress Lagudi and Ponddfrasth Mix.

149. The strategy includes the following:

(a) remove Lagudi and Ponder from the business and thleuh out fronj
receiving any further work communications and figisaform employees and customers t
Lagudi and Ponder are no longer with Fresh Mix;

(b) initiate a costly arbitration against not only Lagand Ponder but also thg

spouses with baseless claims;

() threaten to sue Lagudi and Ponder should they ehtmosork;

(d) refuse to indemnify Lagudi and Ponder in violatioh the Operating
Agreement;

(e) stop providing full distributions to Lagudi and Rlem;

§j) stop providing documents and information abouthbsiness that Lagu
and Ponder received for years and frustrate th& bod records rights of Lagudi and Ponder;

(9) purposely stop adequately servicing Fresh Mix austs; and
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(h) ignore voting procedures set forth in the Operafiggeement.

150. This scheme has at least three goé&lsst, Defendants Get Fresh, Caldg
Goldberg, and Wise seek to increase the legal exgseand costs of Lagudi and Pondecond,
these Defendants want to starve off the funds Lagnd Ponder need to pay for those Ig
expenses and cosi®ird, these Defendants intend to devalue the shareggoefdi and Ponder |
Fresh Mix by reducing its revenue while continuiogartificially inflate its costs.

151. Defendants Get Fresh, Caldara, Goldberg, and Wis@ate that if they succesg
in obtaining these goals, they will force Lagudddtonder to the negotiating table in a weakg
position and be able to purchase their shareslatanimus value.

152. By employing this strategy, however, Defendants Betsh, Caldara, Goldber
and Wise have breached the Operating Agreementialaded their fiduciary duties.

Defendants Wrongfully Remove Lagudi And Ponder Frdanesh Mix
153. On November 26, 2018, Get Fresh sent a letter gudliaand Ponder informin

gal

=]

|

ned

g

them that the letter “serves as notice of termimatif your employment with Fresh Mix, effective

immediately.” Ex. A. The letter suggested Get Fiteesth also chosen not to renew the Employn
Agreements of Lagudi and Ponder, thereby endingeha of those agreements as of Jant
20109.

154. Further, notwithstanding that Lagudi and Ponderewdanagers and Members
Fresh Mix, the letter informed Lagudi and Pondaet tfi]n light of your termination, please ceg
all work on Fresh Mix matters, cease use of akRkidix property or data, and do not hold your
out as a Fresh Mix employedd.

155. It also stated Lagudi and Ponder were “prohibitesinf entering [Fresh Mix

property. We will arrange for your personal iterfigny, located at Fresh Mix to be delivereg
you.”

156. The letter also “remind[s]” Lagudi and Ponder oéithpurported “continuing
obligations, including your confidentiality and twear non-compete obligations, as detaile

your Fresh Mix Employment Agreement.”
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157. Get Fresh took the position that the Employmente&grents were still in effed
even though it had admitted for years that thoseeagents terminated under their resped
terms, in 2013. It did so, in part, to threaten wéigand Ponder with non-existent non-comg
obligations under those Agreements.

158. Get Fresh claimed the termination was “for causad pointed to a separd
“Notice of Dispute” that it served on Lagudi andnéer that same day.

159. That “notice,” which is attached hereto as Exhihitpurported to provide a list
seven (7) “disputes.”

160. It provided, however, no facts or support. Indeedas a concoction.

161. For instance, for a dispute titled “Breach of Cantr(Operating Agreement),” ti
“notice” states: “Costco, Disclosure of Confidehtiaformation, Failure to Perform under t
Operating Agreement.” The other entries similatlffered from the same lack of facts or nof
of the actual dispute. Ex. B.

162. The “notice” demonstrates the pretextual naturddefendants’ termination d
Lagudi and Ponder.

163. On that same day, Get Fresh also fired the exexassistant working with Lagu
and Ponder at Fresh Mix.

164. By removing Lagudi, Ponder, and their assistant,Feesh removed all employe
working for Fresh Mix at the time.

165. To make matters worse, Get Fresh also falselynméarthe employees of Get Freg
and Fresh Mix’s customers that “both Paul Lagudl daodd Ponder have left the company
pursue other career endeavors.”

166. These actions were without cause, pretextual, asmyded to harm Lagudi, Pond
and Fresh Mix.

167. As a result of these actions, Lagudi and Pondee viaaced to initiate this actig

and seek a temporary restraining order.
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168. The Court granted the application for a temporastraining order, finding thg
Lagudi and Ponder showed a likelihood of successhemerits and that irreparable harm cg
result.See Ex. C.

169. Specifically, the Court ordered Defendants Fresk, I@iet Fresh, and the Doe g
Roe entities to reinstate Lagudi and Ponder as dgars of Fresh Mix having all rights, interes
and obligations as Managers of Fresh MBeg Ex. C.

170. The Court further stated that those Defendants teereturn to Plaintiffs access
their previously used email accounts as well asrmeany personal property to Plaintiffsee Ex.
C.

171. Finally, the Court ordered that those Defendantsldcanot make any furthd

statements that Lagudi and Ponder were no longeceaded with Fresh Mix&ee Ex. C.

Get Fresh Brings A Baseless Arbitration Against NOnly Lagudi And Ponder,
But Also Their Spouses

172. As part of the Court’s hearing on December 11, 2a#83Court stated the followir]
in connection with Get Fresh’s contention that Braployment Agreements did not termin
(emphasis added):
| am concerned, counsel, related to the employnsatus.
However,at this point it appears that they were at-will efopees
because of the expiration of the agreement, andrl aot going to
grant any other relief related to the employmentntmacts

Ex. D.

173. On January 16, 2019, the Court ruled as followspfeasis added):

Based upon the information currently before me ppears the
employment agreement expired long ableerefore, no arbitration
provision in the employment agreement survives parposes of
this dispute

Ex. E.
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174. Notwithstanding this clear direction from the Cowh February 13, 2019, G
Fresh filed a Notice of Arbitration with the Ameait Arbitration Association (“AAA”) bringing
arbitration claims under the Employment Agreemesgs Ex. F.
175. Specifically, it states:
This Demand for Arbitration is further made purduarthe January
11, 2010 Employment Agreements between Fresh Mbi\d@ssrs.
Lagudi and Ponder. The Employment Agreements redhat any
disputes “arising out of, relating to or concerriitige Employment
Agreements, their breach, or the termination of $red agudi and
Ponder’'s employment, “shall be settled by arbirain Las Vegas,
Nevada, in accordance with the Commercial ArbratRules of
the [AAA].”
176. In defiance of the Court, Get Fresh brought itsteation under the Employme

Agreements and alleges Lagudi and Ponder breablbed Agreements.

177. 1t did so because under the Operating Agree

178. The Arbitration sets forth baseless claims agdiagudi and Ponder.

179. To make matters worse, without any legal or fachaais Get Fresh also sued
spouses of Lagudi and Ponder.

180. It did so without having any claims against eitBpouse and for the sole purpq
of attempting to intimidate Lagudi and Ponder.

181. Despite Plaintiffs’ requests, Get Fresh refusedetoove or dismiss the spoug
from the arbitration. The spouses of Lagudi andd@onvere forced to file a motion to interve
with this Court.

182. Only after forcing the spouses of Lagudi and Pomdencur expenses associa

with such filing did Get Fresh agree to removedpeuses from the arbitration.
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183. Get Fresh’s actions in the arbitration are desigiefilirther its scheme to har
Plaintiffs.

Get Fresh Threatens To Sue Lagudi and Ponder Shotiltey Choose To Work

184. Get Fresh stopped making payments to Lagudi andldé?pmwhich they receive
since 2010, after Get Fresh sent notice of ternmgaheir employment.

185. Get Fresh has used the Employment Agreements poLsigudi and Ponder fro
obtaining earnings from anywhere else.

186. Specifically, on February 19, 2019, Defendant Qaldent a letter to Mr. Pond
stating that Defendant Goldberg “told us that yoghthbe considering employment at MG
Resorts. Presumably, your involvement is in thepasing of produce See Ex. G.

187. It further states “your Employment Agreement pregidfor a period of norj
competition for two years after termination. We it that provision prevents you be
employed, or assisting in any manner, an entity éimgages in the business of purchasing
products. The company intends to enforce thisiots& covenant.’ld.

188. It also notes “the Employment Agreement also prtdipou from disclosing o
using for personal gain and benefit any of the camyfs trade secrets. The company doeg
envision any circumstance where you could avoidatiiog this provision in the performance
your anticipated duties for MGM Resorts. Pleaserréd the provisions of your Employme
Agreement regarding the company’s remedies to ptesech misuse.ld.

189. On April 24, 2019, counsel for Get Fresh sent etedemanding Ponder disclg
his intentions for further employment, threatenaggin to enforce the Employment Agreem
Counsel did so, despite knowing that the Court &dleehdy stated the Employment Agreemg
had “expired long ago.” Ex. H.

190. When pressed to provide a basis for Get Fresh&atby counsel for Get Fre

refused to provide any. Ex. I.
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191. Get Fresh seeks to threaten non-compete obligatikme®ws expired “long ago
for the sole purpose of intimidating Lagudi and &emand prevent them from gain{
employment.

Defendants Refuse To Indemnify Lagudi and Ponder

192. As set forth in Section 12.3 of the Operating Agneat, Lagudi and Ponder 3

193. Section 12.4

194. OnMarch 13, 2019, Lagudi and Ponder sought tacesetheir rights and request

Agreement. EXx. J.

195. On March 15, 2019, Defendants responde_

in violation of Sections 12.3 and 12.4 of the OpagpAgreement. Ex. K.
196. Upon information and belief, Defendant Get Freshko afailed -

I o1 of ection 1

197. Defendant Get Fresh breached the Operating Agraeagempart of its overa

n, consistenth Sections 12.3 and 12.4 of the Operat

scheme to deny Lagudi and Ponder the resourcessmgeto defend themselves against
Defendants.
Defendants Stop Making Full Distributions To Lagudind Ponder
198. Incredibly, at the same time Defendants Get Fr€sligara, Goldberg, and Wi

were refusing to indemnify Lagudi and Ponder, tipeyportedly used Plaintiffs’ request for

indemnification as justification to stop makinglfdistributions to Lagudi and Ponder.
199. On April 8, 2019, Defendant Goldberg sent a letbtetagudi and Ponder statif

that the April 2019 Distributions were “affected Fyresh Mix’s] responsibility to establig
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Reserves to account for contingent liabilities tiatato the pending and threatened disp
between and among [Fresh Mix].” Ex. L.
200. Itthen listed the following contingent liabilitigemphasis added):
- [Fresh Mix’s] anticipated costs and expensesannection
with the Disputes.
- The impact on [Fresh Mix], including its obligat to
materially adjust prior years’ tax forms and prior
distributions of Distributable Cash to its Membeifsthe
arbitrators (or a Court) presiding over the Disgutenfirm
that Messrs. Lagudi and Ponder were not [Fresh Mix]
employees after 2013.
- Messrs. Lagudi and Ponder’'s demand for indemnifigat
and advancement of costs and expenses relatinght® t
Disputes.
- The anticipated demand for indemnification and
advancement of costs and expenses incurred by 1@sh F
Sales, Inc. and Messrs. Caldara, Goldberg and \iise
connection with the Disputes, assuming indemniicabdr
advancement is ultimately ordered or provided tosdfie
Lagudi and Ponder.
201. Defendants Get Fresh, Caldara, Goldberg, and Vdisgt éhat this is the first tim
ever that Fresh Mix has set a reserve.
202. Defendants failed to comply with the voting procetuset forth in the Operatir
Agreement that would permit the distributions t¢ be paid.
203. Plaintiffs have requested, but Defendants Get Fi@aldara, Goldberg, and Wi

have refused to provide any further information a@ning the reserve, including informati
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relating to the analysis and amount of exposureetii2efendants anticipate for the conting
liabilities.

204. Defendant Get Fresh purposely has not provideddistributions to Lagudi an
Ponder for no legitimate reason. Instead, it regressyet another tactic designed to deny La
and Ponder resources necessary to defend themsalygsosecute their rights.

205. Defendants Get Fresh, Caldara, Goldberg, and Wesendreach of the Operatir
Agreement and their fiduciary duties.

Defendants Refuse To Provide Lagudi And Ponder Wighoks And Records

206. Starting in May 2018, Defendants Get Fresh, Caldamddberg, and Wise beg
to stop providing Lagudi and Ponder with documehtd they, along with the other Manags
had received for years. Those documents includeatminot limited to, Margin and Analyg
Reports, Daily Usage Reports, Value Add Analysipdtes, and Internal New Item Requ
Forms.

207. On April 26, 2019, Lagudi and Ponder, in their acagyeas Members and Manage
requested certain books and records consistentSeittion 9.1 of the Operating Agreement
Section 18-305 of the Delaware Limited Liability tA&Ex. M.

208. Specifically, Lagudi and Ponder requested the atg:

(a) Margin and Analysis Reports from November 1, 2d#8ugh the present;

(b) Books of Account, as referenced in Section 9.hef@perating Agreement;

(c) The Reserve (as defined in the Operating Agreemamtjuding any analysi
conducted by Fresh Mix (or any of its agents) inrextion with setting the Reserve, from Jand
1, 2017 through the present;

(d) Daily Usage Reports from November 1, 2018 throughpresent;

(e) Value Add Analysis Reports from July 1, 2018 throtige present;

M Internal New Item Request Forms from May 1, 20X8ulgh the present;

(9) Check ledger from November 1, 2018 through thegmes
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(h) Documentation relating to the accounting adjustmémt the amount of

approximately $108,000 made in 2018 relating tosSéide Packaging and Product;

0] Schedule A costs and the supporting informationefach cost, from January
2017 to the present;

()] Customer listing and Revenue from April 1, 2018h® present;

(k) Spoilage Report from April 1, 2018 to the present;

()] Warehouse Expense Back-up from January 1, 201h&tpresent;

1,

(m)  Expenditures relating to marketing, brokerage, salds promotion from January

1, 2018 to the present;

(n) G&A expenditures, including back-up documentatioom January 1, 2017 to tf
present; and

(o) Fresh Mix processing, inventory, and labor analysports from January 1, 20
to the presentSee Ex. M.

209. On May 3, 2019, Defendant Get Fresh respon8eelEx. N. Initially, Get Fresl

offered to produce a small subset of the documesgsiested. On May 21, 2019, Plaint

ne

=

ffs

responded providing additional detail as to whyirRifis were entitled to all the documents.

Plaintiffs also offered to inspect and collect feer documents that Get Fresh agreed to pro
on Wednesday, May 22, 2019. Ex. O.

210. OnMay 21, 2019, just one day before the schedhitddup, Defendants Get Freq
Caldara, Goldberg, and Wise insisted that Plagtffree to a Non-Disclosure Agreement be
Defendants would release the few documents it dgeprovide See Ex. P.

211. The NDA was onerous and included one-sided pravsstbat severely limited tH

rights of Plaintiffs.

212. Further, and more fundamentally, the NDA was whalhnecessary. Section 9.

of the Operating Agreeme

Mix.
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213. Accordingly, Plaintiffs declined to sign the NDA treaffirmed their commitmer
to abide by their obligations under Section 9.thefOperating Agreemerfiee Ex. Q.

214. Defendants Get Fresh, Caldara, Goldberg, and Wissed to producany of the
books and records, including those they had prelocommitted to providesee EX. R.

215. These Defendants had no intention of providingl@gks and records to Plaintif
Instead, they purposely insisted Plaintiffs sigmuperfluous and onerous NDA as an impermiss
roadblock to Plaintiffs’ books and records righitsbreach of the Operating Agreement.

Defendants Stop Adequately Servicing Fresh Mix Qlie

216. Perhaps most importantly, since the removal of dagnd Ponder, Defendants
Fresh, Caldara, Goldberg, and Wise have purposabped providing the service and value 1
Fresh Mix’s customers have received for years dufaintiffs’ tenure and have divert
customers away from Fresh Mix.

217. In December 2018, Get Fresh blocked Plaintiffs frometing with Associate
Food Services, which is a customer Plaintiffs bidutp Fresh Mix. Instead, Get Fresh tg
Associated Food Services for itself and divertedhitty from Fresh Mix.

218. Also in December 2018, Walmart expressed intereBrésh Mix providing reta
product to it. As a result of Defendants Get Fr&sdidara, Goldberg, and Wise removing Plaint
from Fresh Mix, it fell on Get Fresh to developstbusiness. It refused.

219. In January 2019, Kroger reached out to meet withpudato pursue a nationwig
sous vide program, a steamable organic vegetablgram, and a full line sous vide ready m
program, which Lagudi had been pitching for someeti Due to the actions of Defendants
Fresh, Caldara, Goldberg, and Wise, Lagudi wasetbto pass the opportunity to Get Fres
pursue on behalf of Fresh Mix. Months have passeld@et Fresh has not pursued the sous
program, or any other aspects of the program/deteasecure the business, which has a potg
value of millions of dollars to Fresh Mix.

220. On May 21, 2019, Get Fresh received the followingag from MGM Grand

which is Fresh Mix’s biggest customer:
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| hope that this email finds you well. | am emailiyou in regards
to the quality of the produce that your company lbeen delivering
here to the Conference Center over these past fenths. Just say
that it has not been up to the standards that Weldphere at the
MGM Grand or for the fact of the standards thaavénpersonally
set forth for my team and it is getting progreslsiwveorse and
unacceptable moving forward. Today my team inteextjan order
of fresh cut fruit that was labeled 5/21 yet thateots of the vessel
was all labeled 5/17 & 5/18. How does this happEm&se types of
issues or oversights does not sit well with meraeerator. What
if this product reached our guests? It affectsauas internally and
externally. Think of all of the labor that wentantorrecting this.
How are you holding your team accountable? How doissaffect
the reputation of MGM Grand? I'm at a loss rightvrend trying to
understand the sudden decline with your serviédgsmu see below
as an example of the type of efforts that your té&adiscussing to
rectify certain situations.

221. The service issues identified in this email typtfye problems Fresh Mix]
customers have faced since Defendants Get Freddar@a Goldberg, and Wise purpos
removed Lagudi and Ponder.

222. Defendants Get Fresh, Caldara, Goldberg, and Wiseuarposely not proper
servicing Fresh Mix’s customers in order to driveevth the value of Fresh Mix, in violation

their fiduciary, contractual, and tort duties.

223. For example, since Ponder and Lagudi were foraibiyoved: (1) average sales

have decreased by approximately thirteen perc@htaerage gross margins have decreasq
over twenty-one percent; and (3) the average negim&as decreased by nearly twenty-e

percent.
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224. Further, despite acknowledging and agreeing to maiét Kroger in order tg
develop a nationwide strategy for the sous videyanm developed by Lagudi and Ponder,
Fresh refused this meeting and, instead, state@db@ment for this program was no lon
needed.

225. Additionally, upon information and belief, sincediadi and Ponder were remove
no representatives of Fresh Mix or Get Fresh hasieed with Ralphs to maintain, innovate,
grow this business. Ralphs is a major customerre$h Mix, and business from Ralphs
dramatically decreased.

226. As a result of these and other actions, Fresh Mig\®nues and profits ha
significantly decreased since these Defendantsvedbagudi and Ponder.

Lagudi and Ponder Demand Fresh Mix Act

227. Based on all of the actions of Defendants Get Fr€@aldara, Goldberg, and Wig
Ponder and Lagudi became concerned about the stiauesh Mix and its operations.

228. As such, on or about March 26, 2019, counsel fardeéo and Lagudi sent a lett
to the individual Defendants requesting a meetader pursuant to the terms of the Operal
Agreement and setting forth in detail and with atarity the claims Ponder and Lagudi I
against Get Freslaee Ex. S.

229. Get Fresh failed to act on these concerns.

230. Alternatively, should this court find the demandswienproper, any demand
Fresh Mix’'s current board to bring the causes dioacalleged herein would be futile, ar
therefore, is excused because Get Fresh and itshgliders, Caldara, Goldberg, and Wise
“Individual Defendants”), who constitute the majgrof the board, were in a position to and
dominate the board during the relevant time peainod are interested in the wrongdoing alle
herein and/or are incapable of exercising indepetio@siness judgment.

231. Get Fresh has a sixty percent (60%) interest islFMix. Get Fresh is controlle

one hundred percent by the Individual Defendants.
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232. These Defendants, who currently constitute a ngjofithe board, are incapahle

of exercising independent business judgment becéaséhey engaged in the wrongful cond

alleged herein; (b) they possess other entanghagéial relationships with other board memb

uct

(c) they are interested in the actions and traiecthallenged herein; and (d) they exhibited a

willful and reckless refusal to consider the infation made available to them by Plaintiffs.
233. The board’s inability to exercise its independensibess judgment is furth

demonstrated by its refusal to permit Plaintifffulh, adequate, and transparent examinatio

D
-

n of

Fresh Mix’s books and records, despite due andgord@mand having been made pursuant to the

terms of the Operating Agreement.

COUNT |
BREACH OF CONTRACT
(Against Get Fresh)
234. The allegations of the preceding paragraphs aera¢ed as if fully set forth herein.
235. The duties and obligations of the Operating Agresmaee binding upon Defendant
Get Fresh.
236. Get Fresh breached the Operating Agreement, imgdudvithout limitation, as
follows:
(a) Get Fresh failed to properly allocate revenue;
(b) Get Fresh wrongfully overcharged Fresh Mix for agrtcosts, including,
among other line items, whole produce items, sadessosts, warehouse costs, and spoilage gosts;
() Get Fresh wrongfully used Fresh Mix and its resesirio develop a new
business opportunity entitled “Get Fresh Kitcheithaut sharing the profits of this endeavor with

Fresh Mix;

(d) Get Fresh wrongfully used Fresh Mix to secure a hae of busines
entitled “Purple Carrot” without sharing the prefaf this endeavor with Fresh Mix;

(e) Get Fresh wrongfully insisted upon receiving, amtlid fact collect, initia

profits from Walmart, despite Fresh Mix’s entitlem¢o these funds;
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M Get Fresh wrongfully refused to provide indemnifica to Ponder an
Lagudi;
(9) Get Fresh wrongfully refused to provide to Ponded dagudi the
distributions to which they were entitled;
(h) Get Fresh failed to comply with the voting procesiuto deny distributiorn
and indemnification;
(1) Get Fresh refused to provide Ponder and Lagudithétlbooks and recor
to which they are entitled; and
()] Get Fresh failed to properly service ongoing cusianof Fresh Mix.
237. Ponder and Lagudi are informed and believe thatf@eth has breached additio
provisions of the Operating Agreement in additioriitose set forth above, and reserve the
to assert all such breaches herein.
238. Get Fresh’'s breaches of the O