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IN THE SUPREME COURT OF THE STATE OF NEVADA

ALBERT ELLIS LINCICOME, JR;
AND VICENTA LINCICOME,

Appellants,

v.

BRECKENRIDGE PROPERTY
FUND 2016, LLC,

Respondent.

Supreme Court Case No: 86324
District Case No: 18-CV-01332

MOTION TO EXTEND TIME
TO FILE RESPONDENT’S
ANSWERING BRIEF AND

APPENDIX

(FIRST REQUEST)

Respondent Breckenridge Property Fund 2016, LLC (“Respondent”) hereby

moves this Court pursuant to Nevada Rule of Appellate Procedure (NRAP) 31(b)(3)

for a 60-day extension of time to file its Answering Brief and Appendix, making

them due December 19, 2023.

Respondent’s Answering Brief and Appendix are currently due October 20,

2023. On September 20, 2023, Appellants filed their Opening Brief. While

preparing its Answering Brief, Respondent discovered a potential jurisdictional

defect in the underlying case which could divest this Court of jurisdiction—namely,

there are two pending claims which the district court has not yet resolved: (1)

Defendant Breckenridge’s crossclaim against Defendant Prof-2013-M4 Legal Title

Trust, and (2) Breckenridge’s counterclaim against Plaintiffs Albert Ellis Lincicome,
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Jr. and Vicenta Lincicome for Slander of Title. As such, there is not a final judgment

in this case which disposes of all claims. NRAP 3A(b)(1) was listed as the basis for

the appeal in the Lincicome’s Case Appeal Statement.

Trial counsel for the parties are working to dismiss the remaining causes of

action in the district court rather than dismiss the instant appeal yet again.1

Therefore, to allow trial counsel sufficient time to right the potential jurisdictional

defect that exist, Appellant seeks to extend the time for filing its Answering Brief

and Appendix by 60 days, until December 19, 2023.2 Additionally, Breckenridge

requests this Court grant the district court the jurisdiction necessary the dismiss the

remaining claims.

As set forth below, Respondent submits that its request satisfies the criteria

for an extension set forth in NRAP 31(b)(3).

DISCUSSION

NRAP 31(b)(3) provides that a party may request an extension of time to file

a brief and that such a request must set forth: the original date the brief was due; the

1 In Lincicome v. Sables, LLC as Tr. of Deed of Tr. Given by Vicenta Lincicome &
Dated 5/23/2007, 523 P.3d 1100 (Nev. 2022)(unpublished) this Court ruled the
foreclosure was not wrongful, so dismissal of the crossclaim will be appropriate
under the law of the case doctrine. When ruling on Breckenridge’s motion for
summary judgement, the district court ruled Breckenridge could not recover on the
Slander of Title claim, but the district court did not dismiss the claim.
2 A deadline running from the date the claims below are dismissed is also
acceptable.
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number of extensions previously sought and granted; the reasons why an extension

is necessary; and the length of the extension sought.

In this case, Respondent’s Answering Brief and Appendix are due on October

20, 2023. This motion to extend the due date by an additional 60 days until

December 19, 2023, is Respondent’s request.

Appellant requests this extension because, while the district court granted

summary judgment on almost all of Respondent’s counterclaims at issue in the

underlying case, the district court did not resolve two of Respondent’s claims against

the parties in the underlying case.

FIRST, on October 3, 2019, Respondent filed Counterclaims against

Appellants in the underlying case, alleging among other causes of action, slander of

title. See Intervenor’s Counterclaim, attached hereto as Exhibit A, at ¶ 28-31. The

district court entered an order on February 10, 2023, granting Respondent’s Motion

for Summary Judgment of all remaining counterclaims against Appellants, except

the slander of quiet title claim, which remains unresolved. See Order Granting in

Part Respondent’s Motion for Summary Judgment on its Remaining Claims,

attached hereto as Exhibit B, at pg. 11, ¶ 1. SECOND, on October 2, 2020,

Respondent filed a Crossclaim against Prof-2013-M4 Legal Title Trust, alleging

wrongful foreclosure/recission and restitution. See Respondent’s Crossclaim,
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attached hereto as Exhibit C, at ¶ 24-27. To date, Respondent’s underlying

crossclaim has not yet been decided.

Although, trial counsel in the underlying case is working to resolve and

dispose of these two remaining claims, Respondent seeks additional time to file its

Answering Brief to (1) allow these underlying claims to be resolved as these

underlying claims could affect Respondent’s position if left undone and (2) avoid

the Court concluding that it lacks jurisdiction.

Under the circumstances, Respondent respectfully submit that good cause

exists and hereby requests this Court to extend the time to file his Opening Briefing

and Appendix by 60 days to December 19, 2023.

CONCLUSION

Respondent respectfully submits that good cause exists under these unique

circumstances and requests that the Court grant its motion to extend the time by 60

days to file its Answering Brief and Appendix, making them due on or before

December 19, 2023.

DATED this 18th day of October, 2023.

HUTCHISON & STEFFEN, PLLC

By: /s/ Robert E. Werbicky_____
Robert E. Werbicky (6166)
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
rwerbicky@hutchlegal.com
Attorney for Respondent
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date the MOTION TO EXTEND TIME TO FILE

RESPONDENT’S ANSWERING BRIEF AND APPENDIX was filed

electronically with the Clerk of the Nevada Supreme Court, and therefore

electronic service was made in accordance with the master service list as follows:

ALL COUNSEL ON SERVICE LIST

DATED this 18th day of October, 2023.

/s/ Kaylee Conradi
___________________________________
An employee of Hutchison & Steffen, PLLC
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F I L E D  

2020 0CT -2 PM t: 1 6  

TANYA SCE IR INE  
COUR T  ADMINISTRATOR 

TH.RD JUDIC IAL DISTRICT 

Lindsey McCabo D E F U I Y  

John T. Steffen (4390) 
Matthew K. Schriever (10745) 
Alex R. Velto (14961) 
HUTCHISON & STEFFEN, PLLC 
10080 W. Alta Dr., Suite 200 

4 Las Vegas, NV 89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086 
mschriever@hutchlegal.com 

6 

8 

9 

7 

11 

10 

Casey J. Nelson (12259) 
WEDGEWOOD, LLC 
Office of the General Counsel 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 
Telephone: (702) 305-9157 
Facsimile: (310) 730-5967 
caseynelson@wedgewood-inc.com 
Attorney for Defendant, Counterclaimant, and Cross-Plaintiff 

12 Breckenridge Property Fund 2016, LLC 

13 

14 
THIRD JUDICIAL DISTRICT COURT 

LYONCOUNTY,NEVADA 

15 ALBERT ELLIS LINCICOME, JR., and 
VICENTA LINCICOME, 

16 

17 

18  v. 

Plaintiff, 

Case No.: 18-CV-01332 

DeptNo.: II 

23 

25 

21 

19 BRECKENRIDGE PROPERTY 

FUND 2016, LLCS CROSSCLAIM 
AGAINST PROF-2013-M4 LEGAL 

TITLE TRUST, BY U.S. BANK 

NATIONAL ASSOCIATION, AS 

LEGAL TITLE TRUSTEE 

SABLES, LLC, a Nevada limited liability 

20 company, as Trustee of the Deed of Trust given 
by Vicenta Lincicome and dated 5/23/2007; 
FAY SERVICING, LLC, a Delaware limited 
liability company and subsidiary of Fay 

22 Financial, LLC; PROF-2013-MF LEGAL 
TITLE TRUST by U .S . BANK, N.A., as Legal 
Title Trustee; for BANK OF AMERICA, N.A.; 

24 BRECKENRIDGE PROPERTY FUND 2016 ;  
NEWREZ LLC dba SHELLPOINT 
MORTGAGE SERVICING, LLC; 1900 
CAPITAL TRUST II, BY U.S. BANK TRUST 

26 'NATIONAL ASSOCIATION; MCM-2018 
27 NPL2 and DOES 1-50 . , 

28 Defendants. 
I+-------------------' 
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TRUSTEE ("Cross-Defendant") as follows: 

BRECKENRIDGE PROPERTY FUND 2016, 
LLC, 

BRECKENRIDGE PROPERTY FUND 2016, 
LLC, 

ALBERT ELLIS LINCICOME, JR., an 
individual; VICENTA LINCICOME, an 
individual; and DOE OCCUPANTS 1-5. 

JURISDICTION AND VENUE 

This court has subject matter jurisdiction over this action under $ 6, Article 1. 

Cross-Defendant. 

Cross-Plaintiff, 

Counterdefendants. 

Counterclaimant, 

COMES NOW, BRECKENRIDGE PROPERTY FUND 2016, LLC ("Cross 

Plaintiff"), by and through its counsel of record, HUTCHISON & STEFFEN, PLLC and 

WEDGEWOOD, LLC, and hereby files this Crossclaim against PROF-2013-M4 LEGAL 

TITLE TRUST, BY U.S. BANK NATIONAL ASSOCIATION, AS LEGAL TITLE 

PROF-2013-M4 LEGAL TITLE TRUST, BY 
U .S .  BANK NATIONAL ASSOCIATION, AS 
LEGAL TITLE TRUSTEE, 

vs. 

vs. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
!+---------------__, 

16 

17 

18  

19 

20 

21 

22 

23 6 of the Nevada Constitution. 

24 

25 

2. 

3.  

This Court has subject matter jurisdiction over this matter. 

Cross-Defendant has sufficient minimum contacts with Nevada so as to 

I 
!- 

26 allow this Court to exercise jurisdiction over it. 

27 

28 Ill 

4. Venue is proper in this Judicial District under NRS § 13 .010 and 13.040. 
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1 PARTIES 

2 5. The following are real parties in interest pursuant to NRCP 17. 

3 6. Cross-Plaintiff is a limited liability company authorized to do business and 

4 doing business in Lyon County, Nevada and is the lawful title holder of the real property 

5 located at 70 Riverside Drive, Dayton, Nevada 89403 ("Subject Property). 

6 7. Cross-Defendant is, and at all times pertinent hereto was, a national 

7 banking association authorized to do business and doing business in Lyon County, 

8 Nevada. 

9 FACTUAL ALLEGATIONS 

10  8. In May 2007, Albert and Vicenta Lincicome ("Lincicome's") obtained a 

1 1  loan from Sierra Pacific ("Sierra Loan") to finance their purchase of the Subject Property. 

12 9. As security for repayment of the Sierra Loan, the Lincicome's executed a 

13 first priority Deed of Trust against the Subject Property ("Deed of Trust"), which was 

14 recorded with the Lyon County Recorder's Office on or about May 25, 2007. 

15 10. Thereafter, the Deed of Trust was eventually assigned to PROF-2013-M4 

16 Legal Title Trust, by U.S. Bank National Association, as Legal Title Trustee ("Cross 

17 Defendant") through a Nevada Assignment of Deed of Trust, which was recorded with the 

18 Lyon County Recorder's Office on or about November 25, 2015.  

19 1 I. Cross-Plaintiff is informed and believes, and on that basis alleges, that 

20 during the Lincicome's ownership of the Subject Property, they became delinquent in the 

21 payment of the Sierra Loan. 

22 12 . As a result of that delinquency, Cross-Defendant caused its foreclosure 

23 agent and/or trustee to record a Notice of Default and Election with the Lyon County 

24 Recorder's Office on or about November 3 , 2017. 

25 13 . Thereafter, Cross-Defendant caused its foreclosure agent and/or trustee to 

26 record a Notice of Trustee's Sale with the Lyon County Recorder's Office. 

27 14. The Lincicome's subsequently filed the underlying Complaint in this 

28 action, seeking to postpone or cancel the scheduled foreclosure sale. 

-3 

f 



1 

2 

3 
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9 

10 

11 

12 

13 

14 

15  

16 

17 

15 .  On December 3 1 ,  2018 ,  this Court entered an Order enjoining the 

foreclosure on the Subject Property on the condition that the Lincicome's post a bond in 

the amount of $172,610.67 and additional security in the amount of $2,105.10 per month 

thereafter. 

16. The Lincicome's failed to post the required bond and security, which 

resulted in the foreclosure sale proceeding forward on January 4, 2019. 

17. Counterclaimant purchased the Subject Property at the NRS 107 

foreclosure sale for $294,000.01 and took title thereto. 

18 .  The acquisition of the Subject Property by Cross-Plaintiff was: (i) at or 

above fair market value for the Subject Property; (ii) made in good faith and for valuable 

consideration; and (iii) made without knowledge of any adverse legal or equitable claim to 

the Subject Property. 

19 . Cross-Plaintiff filed a Counterclaim against the Lincicome's on October 3, 

2019 through which it claims ownership to the Subject Property, seeks to quiet title in its 

favor, seeks possession of the Subject Property, and seeks other monetary damages 

20. On December 20, 2019, the Lincicome's filed their Second Amended 

Complaint through which it claims ownership to the Subject Property, seeks to quiet title 

18  in its favor, seeks to set aside Cross-Defendant's foreclosure sale, and seeks other 

19 monetary damages. 

20 21 .  In the event the Lincicome's claims to set aside the foreclosure sale are 

21 sustained, then Cross-Plaintiff is entitled to damages against Cross-Defendant for its 

22 wrongful foreclosure sale of the Subject Property. 

23 22. It has become necessary for the Cross-Plaintiff to retain the services of 

24 counsel to prosecute these claims and Cross-Plaintiff is entitled to any and all costs 

25 incurred herein including, without limitation, any and all attorney fees. 

26 Ill 

27 Ill 

28 Ill 
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1 FIRST CAUSE OF ACTION 

2 (Wrongful Foreclosure/Rescission and Restitution) 

3 23. Cross-Plaintiff repeats and realleges the allegations contained in the 

4 preceding paragraphs as though fully set forth herein. 

5 24. Cross-Plaintiff properly acquired title and ownership of the Subject 

6 Property in exchange for good and valuable consideration paid. 

7 25. In the event the Lincicome' s claims to set aside the foreclosure sale are 

8 sustained, then Cross-Defendant's sale of the Subject Property to Cross-Plaintiff was 

9 wrongful, null, void, and of no effect. 

10 26. If Cross-Defendant's foreclosure sale was wrongful, null, void, and of no 

1 1  effect, then it would be unjust for Cross-Defendant to retain the benefit of its invalid 

12 foreclosure sale. Thus, the sale must be rescinded and the funds paid by Cross-Plaintiff's 

13 invalid foreclosure sale must be returned. 

14 27. As a direct, legal, and proximate result of Cross-Defendant's actions, 

15 Cross-Plaintiff has been damaged by suffering a loss of equity, loss of rental income, 

16 unavailability of credit, and increased costs of credit in an amount in excess of Fifteen 

17 Thousand Dollars ($15,000.00). 

18 WHEREFORE, Cross-Plaintiff prays for the following: 

19 1. In the event the Court does not order, declare, and determine that Cross- 

20 Plaintiff has free and clear title to the Subject Property as prayed for in Cross-Plaintiff's 

21 counterclaim against the Lincicome's, then the Court must order, declare, and determine 

22 that Cross-Defendant's foreclosure sale and deed to Cross-Plaintiff was wrongful, null, 

23 void, and of no effect; that the foreclosure sale must be rescinded; and that the funds paid 

24 by Cross-Plaintiff be returned; 

25 2. For an award of damages and losses against Cross-Defendant in an amount 

26 in excess of $15 ,000 .00 to be proven at trial; 

27 3. For an award ofreasonable attorney's fees and costs incurred in this action; 

28 and; 
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4. For such other and further relief as the Court may deem proper. 

John T. Steffen (4390) 
Matthew K. Schriever (10745) 
Alex R. Velto (14961) 
10080 W. Alta Dr., Suite 200 
Las Vegas, NV 89145 

Casey J. Nelson (12259) 
WEDGEWOOD, LLC 
Office of the General Counsel 
2320 Potosi Street, Suite 130 
Las Vegas, Nevada 89146 

Attorney for Defendant, Counterclaimant, 
and Cross-Plaintiff, 
Breckenridge Property Fund 2016, LLC 

-6 

Affirmation pursuant to NRS 239B.030: The undersigned does hereby affirm that 
.. 

the preceding document filed in this court does not contain the social security number of 
any person 

DATED this '/ day of October, 2020. 
HUTCHISON & STEFFEN, PLLC 



1 CERTIFICATE OF SERVICE 
2 I hereby certify that I am an employee of Hutchison & Steffen, and that on the date 

3 indicated below, I served a true and correct copy of the BRECKENRIDGE PROPERTY 
4 FUND 2016, LLCS CROSSCLAIM AGAINST PROF-2013-M4 LEGAL TITLE 
5 TRUST, BY U.S. BANK NATIONAL ASSOCIATION, AS LEGAL TITLE 
6 TRUSTEE via U.S. Mail to the parties designated below. 

Shadd A. Wade, Esq 
ZIEVE BRODNAX & STEEL 
9435 W. Russell Road, #120 
Las Vegas, NV 89148 

Attorney for Sables, LLC 

Justin M. Clouser, Esq. 
1512 US Highway 395 N, Ste. 1 
Gardnerville, NV 89410 

Attorney for Plaintiffs 

<pl ee of HUTCHISON & STEFFEN 

Michael G. Millward, Esq. 
MILL WARD LAW, LTD. 
1591 Mono Avenue 
Minden, NV 89423 

Attorney for Plaintiffs 

R. Samuel Ehlers, Esq. 
Ramir M. Hernandez, Esq. 
WRIGHT FINLAY & ZAK, LLP 
7785 W. Sahara A venue, #200 
Las Vegas, NV 89117 

Attorney for Prof-2013-M4 Legal Title 
Trust by US. Bank, National Association 
as Legal Title Trustee; Fay Servicing, 
LLC, and Shellpoint Mortgage Servicing, 
LLC 

Darren T. Brenner, Esq. 
Scott R. Lachman, Esq. 
ACKERMAN, LLP 
1635 Village Center Circle, #200 
Las Vegas, NV 89134 

Attorney for Bank of America 

DATED this� day of October, 202 
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