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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

DOCUMENT

Motion to Vacate Arbitration
Award (NRS 38.241) and for
Entry of Judgment

Exhibit 117: JAMS Final
Award dated March 12, 2022

Exhibit 122: Operating
Agreement of Green Valley
Commerce, LLC

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 1 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 101: JAMS
Arbitration Demand Form
dated February 7, 2020

Exhibit 102: Commencement
of Arbitration dated March
2,2020

Exhibit 103: Respondent’s
Answer and Counter-Claim
dated March 3, 2020

Exhibit 104: Report of
Preliminary Arbitration
Conference and Scheduling
Order dated April 30, 2020

Exhibit 105: Claimant Shawn
Bidsal’s Answer to Respondent
CLA Properties, LLC’s

Counterclaim dated
May 19, 2020

Exhibit 106: Notice of Hearing
for February 17 through
August 3, 2020

DATE
6/17/22

6/22/22

VOL.

PAGE NO.

1

1-24

25-56

57-85

86

87

88-98

99-133

134-149

150-178

179-184

185-190

191-195



NO. DOCUMENT DATE

(Cont. 2)

Exhibit 107: Notice of Hearing
for February 17 through
February 19, 2021 dated
October 20, 2020

Exhibit 108: Claimant Shawn
Bidsal’s First Amended Demand
for Arbitration dated

November 2, 2020

Exhibit 109: Respondent’s
Fourth Amended Answer

and Counter-Claim to Bidsal’s
First Amended Demand

dated January 19, 2021

Exhibit 110: Claimant Shawn
Bidsal’s Answer to Respondent
CLA Properties, LLC’s Fourth

Amended Counterclaim dated
March 5, 2021

Exhibit 111: Notice of Additional
Hearing for June 25, 2021
dated April 29, 2021

Exhibit 112: Notice of Additional
Hearing for September 29
through September 30,

2021 dated August 9, 2021

3. Appendix to Movant CLA 6/22/22
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 2 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 113: Final Award
- Stephen E. Haberfeld,
Arbitrator dated April 5, 2019

VOL.

PAGE NO.

196-199

200-203

204-214

215-220

221-226

227-232

233

234
235-245
246-267



NO. DOCUMENT

(Cont. 3)

Exhibit 114: Order Granting
Petition for Confirmation of
Arbitration Award and Entry
of Judgment and Denying
Respondent’s Opposition and
Counterpetition to Vacate the
Arbitrator’s Award dated
December 5, 2019

Exhibit 115: Notice of Entry

of Order Granting Petition for
Confirmation of Arbitration
Award and Entry of Judgment
and Denying Respondent’s
Opposition and Counterpetition
to Vacate the Arbitration’s
Award dated December 16, 2019

Exhibit 116: Interim Award
dated October 20, 2021

Exhibit 117: Final Award
dated March 12, 2022

4. Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 3 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 118: Agreement
for Sale and Purchase of
Loan dated May 19, 2011

Exhibit 119: Assignment
and Assumption of Agreements
dated May 31, 2011

Exhibit 120: Final Settlement
Statement — Note Purchase
dated June 3, 2011

Exhibit 121: GVC Articles of
Organization dated May 26, 2011

DATE

6/22/22

VOL. PAGE NO.
2 268-278
2 279-293
2 294-321
2 322-353
2 354

2 355

2 356-366
2 367-434
2 435-438
2 439-440
2 441-442



NO. DOCUMENT DATE

(Cont. 4)

Exhibit 122: GVC Operating
Agreement

Exhibit 123: Emails regarding
Execution of GVC OPAG
dated November 29, 2011 to
December 12, 2011

Exhibit 124: Declaration of
CC&Rs for GVC dated
March 16, 2011

Exhibit 125: Deed in Lieu
Agreement dated
September 22, 2011

Exhibit 126: Estimated
Settlement Statement — Deed

in Lieu Agreement dated
September 22, 2011

Exhibit 127: Grant, Bargain,
Sale Deed dated September
22,2011

5. Appendix to Movant CLA 6/22/22
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 4 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 128: 2011 Federal Tax
Return dated December 31, 2011

Exhibit 129: Escrow Closing
Statement on Sale of Building
C dated September 10, 2012

Exhibit 130: Distribution
Breakdown from Sale of
Building C dated April 22, 2013

Exhibit 131: 2012 Federal Tax
Return dated September 10, 2013

VOL. PAGE NO.
2 443-471
2 472-476
3 477-557
3 558-576
3 577-578
3 579-583
3 584

3 585

3 586-596
3 597-614
3 615-617
3 618-621
3 622-638



NO. DOCUMENT

(Cont. 5)

6. Appendix to Movant CLA

Exhibit 132: Letter to CLA
Properties with 2012 K-1
dated August 8, 2013

Exhibit 133: Escrow
Settlement Statement for

Purchase of Greenway Property
dated March 8, 2013

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 5 of 18)

7. Appendix to Movant CLA

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 134: Cost Segregation
Study dated March 15, 2013

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 6 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 135: 2013 Federal Tax
Return dated September 9, 2014

Exhibit 136: Tax Asset Detail
2013 dated September 8, 2014

Exhibit 137: Letter to CLA
Properties with 2014 K-1
dated September 9, 2014

Exhibit 138: Escrow Closing
Statement on Sale of Building
E dated November 13, 2014

Exhibit 139: Distribution
Breakdown from Sale of
Building E dated November 13, 2014

DATE

6/22/22

6/22/22

VOL. PAGE NO.
3 639-646
3 647-649
3 650

3 651

3 652-662
4 663-791
4 792

4 793

4 794-804
4 805-826
4 827-829
4 830-836
4 837-838
4 839-842



NO. DOCUMENT

(Cont. 7)

Exhibit 140: 2014 Federal Tax
Return dated February 27, 2015

Exhibit 141: Escrow Closing
Statement on Sale of Building B
dated August 25, 2015

Exhibit 142: Distribution
Breakdown from Sale of

Building B dated August 25, 2015

Exhibit 143: 2015 Federal Tax
Return dated April 6, 2016

Exhibit 144: 2016 Federal Tax
Return dated March 14, 2017

Exhibit 145: Letter to CLA
Properties with 2016 K-1
dated March 14, 2017

Exhibit 146: 2017 Federal Tax
Return dated April 15, 2017

Exhibit 147: Letter to CLA
Properties with 2017 K-1
dated April 15, 2017

Exhibit 148: 2018 Federal Tax
Return dated August 2, 2019

Exhibit 149: Letter to CLA
Properties with 2018 K-1
dated April 10, 2018

8. Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 7 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 150: 2019 Federal Tax
Return (Draft) dated March
20,2020

Vi

DATE

6/22/22

VOL. PAGE NO.
4 843-862

4 863-864

4 865-870

4 871-892

5 893-914

5 915-926

5 927-966

5 967-972

5 973-992

5 993-1003
5 1004

5 1005

5 1006-1016
5 1017-1053



NO. DOCUMENT

DATE

(Cont. 8)

0. Appendix to Movant CLA

Exhibit 151: Letter to CLA
Properties with 2019 K-1
dated March 20, 2020

Exhibit 152: Emails Regarding
CLA’s Challenges to Distributions
dated January 26 to April 22, 2016

Exhibit 153: Buy-Out
Correspondence — Bidsal Offer
dated July 7, 2017

Exhibit 154: Buy-Out
Correspondence — CLA Counter
dated August 3, 2017

Exhibit 155: Buy-Out
Correspondence — Bidsal
Invocation dated August 5, 2017

Exhibit 156: Buy-Out
Correspondence — CLA Escrow
dated August 28, 2017

Exhibit 157: CLA Responses to
First Set of Interrogatories dated
June 22, 2020

Exhibit 158: GVC Lease and
Sales Advertising dated
April 25,2018

Exhibit 159: Property Information
dated August 10, 2020

6/22/22

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 8 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 160: Deposition
Transcript of David LeGrand

dated March 20, 2018 (with
Exhibits 1-39)

vii

VOL. PAGE NO.
5 1054-1063
5 1064-1082
5 1083-1084
5 1085-1086
5 1087-1088
5 1089-1093
5 1094-1102
6 1103-1174
6 1175-1177
6 1178

6 1179

6 1180-1190
6 1191-1351
7 1352-1580
8 1581-1806
9 1807-1864



DOCUMENT DATE

Appendix to Movant CLA 6/22/22
Properties, LLC’s Motion to

Vacate Arbitration Award

(NRS 38.241) and for Entry

of Judgment (Volume 9 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 161: Deed — Building C
dated September 10, 2012

Exhibit 162: Deed Building E
dated November 13, 2014

Exhibit 163: Email from Ben
Golshani to Shawn Bidsal
dated September 22, 2011

Exhibit 164: Deed of Trust
Notes (annotated) dated
July 17, 2007

Exhibit 165: Assignment
of Lease and Rents dated
July 17,2007

Exhibit 166: CLA Payment of
$404,250.00 dated May 29, 2011

Exhibit 167: Olperatlng Agreement
For Country Club, LLC dated
June 15, 2011

Exhibit 168: Email from David
LeGrand to Shawn to Bidsal
and Bedn Gloshani dated
September 16, 2011

Exhibit 169: GVC General
Ledger 2011 dated December
31,2011

Exhibit 170: Green Valley
Trial Balance Worksheset,
Transaction Listing dated
June 7, 2012

viii

VOL. PAGE NO.
9 1865

9 1866

9 1867-1877
9 1878-1884
9 1885-1893
9 1894-1897
9 1898-1908
9 1909-1939
9 1940-1941
9 1942-1970
9 1971-2001
9 2002-2004
9 2005-2010



DOCUMENT

(Cont. 10) Exhibit 171: Correspondence

from Lita to Angelo re Country
Blub 2012 Accounting dated
January 21, 2016

Exhibit 172: Email from Shawn
Bidsal re Letter to WCICO
dated January 21, 2016

Exhibit 173: GVC Equity
Balance Computation dated
June 30, 2017

Exhibit 174: Email from Ben
Golshani to Jim Main dated
July 21, 2017

Exhibit 175: Email
Communication between

Ben Golshani and Jim Main
dated July 25, 2017

Exhibit 176: Email
Communication from James
Shapiro dated August 16, 2017

Exhibit 177; Email
Communication between

Ben Golshani and Shawn Bidsal
dated August 16, 2017

Exhibit 178: Email

Communication between Rodney

T. Lewin and James Shapiro
dated November 14, 2017

Exhibit 179: Letter from Ben
Golshani to Shawn Bidsal dated
December 26, 2017

Exhibit 180: Letter from Shawn
Bidsal to Ben Golshani dated
December 28, 2017

Exhibit 181: Arbitration Final
Award dated April 5, 2019

Exhibit 182: Email from Ben
Golshani to Shawn Bidsal
dated June 30, 2019

DATE

VOL. PAGE NO.
9 2011-2013
9 2014-2017
9 2018-2019
9 2020-2021
9 2022-2025
9 2026-2031
9 2032-2033
9 2034-2035
9 2036-2037
9 2038-2039
10 2040-2061
10 2062-2063



NO.

DOCUMENT

(Cont. 10) Exhibit 183: Email from Ben

11.

Golshani to Shawn Bidsal
dated August 20, 2019

Exhibit 184: Email
Communication between CLA
and Shawn Bidsal dated

June 14, 2020

Exhibit 185: Claimant Shawn
Bidsal’s First Supplemental
Responses to Respondent CLA
Properties, LLC’s First Set of
Interrogatories to Shawn
Bidsal dated October 2, 2020

Exhibit 186: Claimant Shawn
Bidsal’s Responses to
Respondent CLA Properties,
LLC’s Fifth Set of Requests for
Production of Documents Upon
Shawn Bidsal dated

February 19, 2021

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 10 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 187: Claimant Shawn
Bidsal’s Responses to
Respondent CLA Properties,
LLC’s Sixth Set of Requests for
Production of Documents Upon
Shane Bidsal dated

February 22, 2021

Exhibit 188: 2019 Notes re
Distributable Cash Building C
dated July 11, 2005

DATE

6/22/22

VOL. PAGE NO.
10 2064-2065
10 2066-2067
10 2068-2076
10 2077-2081
10 2082

10 2083

10 2084-2094
10 2095-2097
10 2098-2099



NO.

DOCUMENT

(Cont. 11) Exhibit 189: Order Granting

12.

Petition for Confirmation of
Arbitration Award and Entry of
Judgment and Denying
Respondent’s Opposition and
Counterpetition to Vacate the
Arbitrator’s Award dated
December 6, 2019

Exhibit 190: Plaintiff Shawn
Bidsal’s Motion to Vacate
Arbitration Award dated
April 9, 2019

Exhibit 191: Notice of Appeal
dated January 9, 2020

Exhibit 192: Case Appeal
Statement dated January 9, 2020

Exhibit 193: Respondent’s
Motion for Stay Pending
Appeal dated January 17, 2020

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 11 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 194: Notice of Entry
of Order Granting Respondent’s
Motion for Stay Pending Appeal

dated March 10, 2020

Exhibit 195: Notice of Posting
Case in Lieu of Bond dated
March 20, 2020

Exhibit 196: (LIMITED)
Arbitration #1 Exhibits 23-42
(Portions of 198 admitted:
Exs. 26 and 40 within 198)

Xi

DATE

6/22/22

VOL. PAGE NO.
10 2100-2110
10 2111-2152
10 2153-2155
10 2156-2160
10 2161-2286
11 2287-2325
11 2326

11 2327

11 2328-2338
11 2339-2344
11 2345-2349
11 2350-2412



NO.

DOCUMENT DATE

(Cont. 12) Exhibit 197: Rebuttal Report

13.

Exhibit 1 Annotated (Gerety
Schedule) dated July 11, 2005

Exhibit 198: Chris Wilcox
Schedules dated August 13, 2020

Exhibit 199: Rebuttal Report
Exhibit 3 dated December 31, 2017

Exhibit 200: Distribution
Breakdown dated November 13,
2014 and August 28, 2015

Exhibit 201: Respondent’s
Motion to Resolve Member
Dispute Re Which Manager
Should be Day to Day Manager
and Memorandum of Points

and Authorities and Declarations
of Benjamin Golshani and Rodey
T. Lewin in Support Thereof
dated May 20, 2020

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 12 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 202: Claimant Shawn
Bidsal’s Opposition Respondent
CLA Properties, LLC’s Motion

to Resolve Member Dispute

Re Which Manager Should be
Day to Day Manager dated

June 10, 2020 (with Exhibits 1-62)

Exhibit 203: Request for Oral
Arguments: Respondent CLA
Properties, LLC’s Motion to
Resolve Member Dispute Re
Which Manager Should be Day
to Day Manager dated

June 17, 2020

Xii

6/22/22

VOL. PAGE NO.
11 2413-2416
11 2417-2429
11 2430-2431
11 2432-2434
11 2435-2530
12 2531-2547
12 2548

12 2549

12 2550-2560
12 2561-2775
13 2776-3016
14 3017-3155
14 3156-3158



NO.

DOCUMENT

(Cont. 13) Exhibit 204: Respondent’s

14.

Reply Memorandum of Point

and Authorities and Declarations
Benjamin Golshani and Rodney
T. Lewin in Support of Motion
to Resolve member Dispute Re
Which Manager Should be Day
tz% 2Doay Manager dated June 24,

Exhibit 205: Claimant Shawn
Bidsal’s Supplement to
Opposition to Respondent CLA
Properties, LLC’s Motion to
Resolve Member Dispute Re
Which Manager Should be Day

to Day Manager dated July 7, 2020

Exhibit 206: CLA’s Supplement
to Brief re Motion to Resolve
Member Dispute Re Which
Manager Should be Day to Day
Manager — Tender Issue and
Declaration of Benjamin
Golshani in Support of Motion
dated July 13, 2020

Exhibit 207: Order on Pending
Motions dated July 20, 2020

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 13 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 208: CLA Properties,
LLC’s Motion to Compel
Answers to First Set of

Interrogatories to Shawn Bidsal
dated July 16, 2020

Xiii

DATE

6/22/22

VOL. PAGE NO.
14 3159-3179

14 3180-3193

14 3194-3213

14 3214-3221

14 3222

14 3223

14 3224-3234

14 3235-3262

15 3263-3292



NO. DOCUMENT DATE

(Cont. 14) Exhibit 209: Exhibits to CLA
Properties, LLC’s Motion to
Compel Answers to First Set
of Interrogatories to Shawn

Bidsal dated July 16, 2020

Exhibit 210: Claimant’s
Opposition to Respondent’s
Motion to Compel Answers to
First Set of Interrogatories to
Shawn Bidsal and Countermotion
to Stay Proceedings dated

July 24, 2020

Exhibit 211: Respondent CLA
Properties, LLC Reply to
Opposition by Claimant (Bidsal) to
CLA’s Motion to Compel Further
Answers to Interrogatories

dated July 27, 2020

Exhibit 212: CLA Properties, LLC’s
Reply in Support of Motion to
Compel Answers to First Set of
Interrogatories and Opposition

to Countermotion to Stay
Proceedings dated July 28, 2020

Exhibit 213: Order on
Respondent’s Motion to
Compel and Amended
Scheduling Order dated
August 3, 2020

Exhibit 214: Claimant’s
Emergency Motion to Quash

Subpoenas and for Protective
Order dated June 25, 2020

Exhibit 215: CLA Properties,
LLC’s Opposition to Emergency
Motion to Quash Subpoenas

and for Protective Order

dated June 29, 2020

Exhibit 216: Claimant’s Reply
to Opposition to Motion to Quash

Subpoenas and for Protecive
Order dated June 30, 2020

Xiv

VOL. PAGE NO.
15 3293-3332
15 3333-3456
15 3457-3464
15 3465-3489
15 3490-3494
16 3495-3524
16 3525-3536
16 3537-3539



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 14) Exhibit 217: Order on Pending 16 3540-3547
Motions dated July 20, 2020
15. Appendix to Movant CLA 6/22/22 16 3548

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 14 of 18)

Note Regarding Incorrect Index 16 3549
Index [Incorrect] 16 3550-3560
Exhibit 218: CLA Properties, 16 3561-3616

LLC’s Motion to Compel
Further Responses to First Set
of Interrogatories to Shawn

Bidsal and for Production of
Documents dated October 7, 2020

Exhibit 219: Rodney Lewin and 16 3617-3619
James Shapiro Email Chain
dated October 19, 2020

Exhibit 220: Claimant’s 16 3620-3629
Opposition to Respondent’s

Motion to Compel Further

Responses to First Set of

Interrogatories to Shawn Bidsal

And for Production of Documents
dated October 19, 2020

Exhibit 221: CLA Properties, 16 3630-3650
LLC’s Reply to Opposition to

Motion to Compel Further

Responses to First Set of

Interrogatories to Shawn Bidsal

and for Production of Documents
dated October 22, 2020

Exhibit 222: Order on 16 3651-3657
Respondent’s Motion to Compel

Further Responses to First Set of

Interrogatories to Shawn Bidsal

and for Production of Documents
dated November 9, 2020

XV



NO. DOCUMENT

(Cont. 15) Exhibit 223: CLA Properties,
LLC’s Motion to Continue

Proceedings dated November 5,
2020

Exhibit 224: Order on
Respondent’s Motion to
Continue Proceedings and
Second Amended Scheduling
Order dated November 17, 2020

Exhibit 225: Letter to Honorable
David Wall (Ret.) Requesting
Leave to Amend dated

January 19, 2021

Exhibit 226: Respondent’s
Fourth Amended Answer and
Counterclaim to Bidsal’s First
Amended Demand dated
January 19, 2021

Exhibit 227: Claimant’s
Opposition to Respondent /
Counterclaimant’s Motion for
Leave to file Fourth Amended

Answer and Counterclaim
dated January 29, 2021

Exhibit 228: Respondent /
Counterclaimant’s Reply in
Support of Motion for Leave
to File Fourth Amended
Answer and Counterclaim
dated February 2, 2021

Exhibit 229: Order on
Respondent’s Pending Motions
dated February 4, 2021

Exhibit 230: CLA Properties,
LLC’s Emergency Motion for
Order Compelling the
Completion of the Deposition of
Jim Main, CPA dated

January 26, 2021

XVi

DATE

VOL. PAGE NO.
16 3658-3663
16 3664-3669
16 3670-3676
16 3677-3687
16 3688-3732
16 3733-3736
16 3737-3743
17 3744-3793



NO. DOCUMENT DATE

(Cont. 15) Exhibit 231: Claimant’s
Opposition to Respondent /
Counterclaimant’s Emergency
Motion for Order Compelling
the Completion of the Deposition
of Jim Main, CPA dated
January 29, 2021

Exhibit 232: Jim Main’s
Opposition and Joinder to
Claimant’s Opposition to
Respondent / Counterclaimant’s
Emergency Motion for Order
Compelling the Completion

of the Deposition of Jim Main,
CPA dated February 1, 2021

Exhibit 233: CLA Properties,
LLC’s Reply in Support of
Emergency Motion for Order
Compelling the Completion of
the Deposition of Jim Main, CPA
dated February 3, 2021

Exhibit 234: Order on
Respondent’s Pending Motions
dated February 4, 2021

16. Appendix to Movant CLA 6/22/22

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 15 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 235: CLA Properties, LLC’s
Motion for Orders (1) Compelling
Claimant to Restore/Add CLA to
all Green Valley Bank Accounts;
(2) Provide CLA with Keys to

all of Green Valley Properties;
and (3) Prohibiting Distributions
to the Members until the Sales

of the Membership Interest in
Issue in this Arbitration is
Consumated and the Membership
Interest is Conveyed dated
February 5, 2021

XVii

VOL. PAGE NO.
17 3794-3993
18 3994-4029
18 4030-4032
18 4033-4038
18 4039-4045
18 4046

18 4047

18 4048-4058
18 4059-4101



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 16) Exhibit 236: Claimant’s 18 4102-4208
Opposition to Respondent /
Counterclaimant’s Motion for
Orders (1) Compelling Claimant
To Restore / Add CLA to All
Green Valley Bank Accounts;
(2) Provide CLA with Keys to
All Green Valley Properties;
and (3) Prohibiting Distributions
to The Members until the Sale
of The Membership Interest in
Issue in this Arbitration is
Consummated and the

Membership Interest is Conveyed
dated February 19, 2021

Exhibit 237: Order on 18 4209-4215
Respondent’s Motion for Various
Orders dated February 22, 2021

Exhibit 238: CLA Motion in 18 4216-4222
Limine re Bidsal’s Evidence re
Taxes dated March 5, 2021

Exhibit 239: Claimant’s 18 4223-4229
Opposition to CLA’s Motion

in Limine Regarding Bidsal’s

Evidence re Taxes dated

March 11, 2021

Exhibit 240: Ruling — 18 4230-4231
Arbitration Day 1 p. 11 dated
March 17, 2021

Exhibit 241: CLA Properties, 19 4232-4329
LLC’s Motion in Limine

Re Failure to Tender dated

March 5, 2021

Exhibit 242: Claimant Shawn 19 4330-4354
Bidsal’s Opposition to

Respondent CLA Properties,

LLC’s Motion in Limine Re

Failure to Tender dated

March 11, 2021

Exhibit 243: CLA Properties, 19 4355-4430
LLC’s Reply to Shawn Bidsal’s

Opposition Re Failure to
Tender dated March 12, 2021

XViii



NO.

DOCUMENT

(Cont. 16) Exhibit 244: Ruling —

17.

Arbitration Day 1 pp 15-17
dated March 17, 2021

Exhibit 245: CLA’s Motion to
Withdrawal Exhibit 188 dated
March 26, 2021

Exhibit 246: Claimant’s
Opposition to CLA’s Motion
to Withdraw Exhibit 188 dated
March 31, 2021

Exhibit 247: CLA’s Reply to
Bidsal’s Opposition to the Motion
to Withdraw Exhibit 188

dated March 31, 2021

Exhibit 248: Order on
Respondent’s Motion to
Withdraw Exhibit 188
dated April 5, 2021

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 16 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 249: CLA Properties,
LLC’s Brief Re: (1) Waiver of the
Attorney-Client Privilege; and

(2) Compelling the Testimony

of David LeGrand, Esq. dated
May 21, 2021

Exhibit 250: Claimant Shawn
Bidsal’s Brief Regarding the
Testimony of David LeGrand
dated June 11, 2021

Exhibit 251: CLA’s Properties,
LLC Supplemental Brief Re:

(1) Waiver of the Attorney-Client
Privilege; and (2) Compelling the
Testimony of David LeGrand, Esq.
dated July 9, 2021

XiX

DATE

6/22/22

VOL. PAGE NO.
19 4431-4434
19 4435-4437
19 4438-4439
19 4440-4442
19 4443-4445
19 4446

19 4447

19 4448-4458
19 4459-4474
20 4475-4569
20 4570-4577



NO. DOCUMENT

(Cont. 17) Exhibit 252: Claimant Shawn
Bidsal’s Supplemental Brief
Regarding the Testimony of
David LeGrand dated
July 23, 2021

Exhibit 253: Order Regarding
Testimony of David LeGrand
dated September 10, 2021

Exhibit 254: Claimant Shawn
Bidsal’s Application for Award

of Attorney’s Fees and Costs
dated November 12, 2021

Exhibit 255: Respondent /
Counterclaimant CLA Properties,
LLC’s Opposition to Claimant
Bidsal’s Application for
Attorney’s Fees and Costs dated
December 3, 2021

Exhibit 256: Claimant’s Reply
in Support of Claimant Shawn
Bidsal’s Application for

Attorney’s Fees and Costs
dated December 17, 2021

Exhibit 257: Respondent /
Counterclaimant CLA Properties,
LCC’s Supplemental Opposition
to Claimant’s Application for

Attorney’s Fees and Costs
dated December 23, 2021
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26A.App.5798

ARBITRATION DAY 1 - 03/17/2021

15.03.17 1 Q kay. rage <4
15:03:18 2 A.  And do correction in a trial balance.
15:03:22 3 Q Wien you referred to the interest incone that you
15:03:25 4 raised sonme questions about --
15:03:27 5 A. Interest incone --
15:03:28 6 -- is it shown on this general |edger?
15:03:32 7 A.  Yes.
15:03:32 8 Q \Wereis it shown?
15:03:33 9 A.  On the second page, account No. 70200. It shows
15:03.41 10 311,265.12, and it says interest fromMirch 6, 2011, to
15:03:55 11 9-22-2011. WMarch 6, 2011, we had not bought the
15:04:04 12 property at that tine.
15:04:04 13 Q Ckay. But just answer the question.
15:04.06 14 A.  Yeah.
15:04.06 15 Q M. Cerrard asked you questions about the
15:04:13 16 operating agreenent and he tal ked about Exhibit Ato
15:04:19 17 the -- it's actually Exhibit 5, which is the tax -- tax
15:04:25 18 part of the docunent.
15:04:30 19 Are you an accountant ?
15:04:32 20 A.  No.
15:04:32 21 Q D dyou -- when you signed this operating
15:04:38 22 agreenent, did you read every word in this Exhibit A?
15:0441 23 A.  Not every word but, you know, those that
15:04:44 24  interested ne.
15:04:45 25 Q Oay. D d you have -- did you -- are you capabl e
Litigation Services | 800-330-1112
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26A.App.5799

ARBITRATION DAY 1 - 03/17/2021

15:04:55 1 of understanding all of the tax information on tﬁ?%e “a8
15:04:58 2 Exhi bit A?
15:04:59 3 A.  Sone of them 1'mnot.
15:05:03 4 Q Just one last -- one |ast here before we | eave.
15:05:17 5 We tal ked about in Exhibit 6 -- you know what? |'m
15:05:21 6 going to hold off on that.
15:05:36 7 Has M. Bidsal ever provided you with the escrow
15:05:38 8 Instructions relating to the deed in |ieu agreenent?
15:05:41 9 A. No. | don't think so.
15:05:59 10 THE ARBI TRATOR: Are you w thdraw ng that
15:06:01 11 guestion? Are you w thdrawi ng that questions?
15:06:04 12 MR LEWN:. Ch. | think he said -- | think he
15:06:05 13 answered "no."
15:06:06 14 THE ARBI TRATOR: Did you answer that question?
15:06:08 15 THE WTNESS: Did you ask ne a question?
15:06:10 16 MR LEWN:. | asked himif he ever provided him
15:06:10 17 with the escrow instructions.
15:06:12 18 THE ARBI TRATOR: For the deed in |ieu?
15:06:12 19 MR LEWN:. For the deed in lieu.
15:06:13 20 THE ARBI TRATOR: And you said --
15:06:13 21 MR. GERRARD: Escrow instructions?
15:06:16 22 MR LEWN Right.
15:06:16 23 MR. CGERRARD: (bjection. Lack of foundation.
15:06:17 24 THE ARBI TRATOR: Yeah, | don't know if there are
15:06:19 25 escrow instructions for the deed in |ieu.
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ARBITRATION DAY 1 - 03/17/2021

15:06:19 1 MR LEWN. Ckay. Let ne rephrase it. rage <48
15:06:21 2 BY MR LEWN:
15:06:21 3 Q Has M. Bidsal ever provided you with any escrow
15:06:27 4 instructions relating to the deed in |ieu agreenent or
15:06:29 5 the escrow?
15:06:29 6 A. No, they haven't. | don't think so.
15:06:44 7 MR LEWN. | have nothing. ['Il reserve the
15:06:46 8 rest.
15:06:46 9 THE ARBI TRATOR:  All right. M. Cerrard, do you
15:06:49 10 have nore questions at this tine?
15:06:50 11 MR. CGERRARD: Sure. Thank you, Your Honor.
15:06:50 12 FURTHER EXAM NATI ON
15:06:50 13 BY MR GERRARD:
15:06:51 14 Q M. CGolshani, who nmanaged the property right
15:06:56 15 after the deed in lieu of forecl osure agreenent?
15:06:59 16 A, Mself and M. Bidsal nmanaged.
15:07:02 17 Q Isn't it true, sir, that all the way through 2011
15:07:05 18 and into early 2008 that American Nevada Hol di ngs, LLC,
15.07:12 19 who had been the property manager for the fornmer owner,
15:07:15 20 continued to be property manager through the entirety of
15:.07:19 21 2011 and into 20127
150721 22 A. Correct. They did nmanage the day-to-day, nmanaged
15:.07:28 23  property, collected rent, and things |ike that.
15:07:30 24 Q Gkay. And, sir, you have just provided testinony
15.07:33 25 about Exhibit 95 which is -- you stated is a general
Litigation Services | 800-330-1112
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ARBITRATION DAY 1 - 03/17/2021

15.07:38 1 | edger of Green Valley Commerce, LLC? rage <58
15.07:43 2 A.  Yes.
15.07:43 3 Q Okay. How do you know that this is a | edger that
15:07:45 4 was created by anyone at Geen Valley Commerce, LLC?
15.07:47 5 A. Because all the accounting is done in-house.
15.07:52 6 Q Sir, that's -- that's not --
15:.07:53 7 A. That's what he -- what M. Bidsal disclosed to
15:07:55 8 ne.
15:07:55 9 Q Okay. This is for the year of 2011; correct?
15:08:00 10 Al the entries on Exhibit 95 were entered in the year
15:08:05 11 2011; correct?
15:08:06 12 A. Al the what?
15:08:07 13 Q Al of the entries on this general |edger that
15:.08:12 14  you have as Exhibit 95 were entered in the year 20117
15:08:16 15 MR LEWN.  Objection. Calls for specul ation.
15:08:16 16 A, I'"mnot sure.
15:08:19 17 MR LEWN Wait. Wiit, please. bjection.
15:.08:22 18 THE ARBI TRATOR: They are all dated; right?
15:08:23 19 MR. CERRARD: Right.
15:08:25 20 THE ARBI TRATOR: All the entries are dated 2011.
15:08:28 21 MR. LEWN.  That doesn't nean when they were --
15:08:29 22 that doesn't mean that they -- that's the tine that they
15:08:30 23 were placed -- they were entered.
15:08:32 24 THE ARBI TRATOR: Well, the ledger is as of
15:08:34 25 Decenber 31, 2011.
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15:08:36 1 MR LEWN But it's printed in 2012, Yourpi%%o%f.)l
15:08:39 2 THE ARBI TRATOR:. (Okay. Printed 2000 -- there's a
15:08:41 3 June 4, 2012, date on top. So, | nean, I'Il allow him
15:08:48 4 to ask the questions if M. Gol shani knows.
15:08:51 5 MR. GERRARD: Right.
15:08:51 6 BY MR GERRARD:
15:08:52 7 Q So, M. Golshani, if you |look at Exhibit 95, you
15:08:55 8 can see that the dates where -- all the entries are in
15:08:58 9 the year 2011; correct?
15:09:00 10 A.  Shoul d be, yes.
15:09:01 11 Q And that's at the tine when Anerican Nevada
15:09:04 12 Corporation was acting as the property manager for G een
15:09:09 13 Valley Commerce, LLC, correct?
15:09:10 14 A. Correct, but manager --
15:09:12 15 Q Sir, it's just yes or no.
15:09:14 16 A, ay.
15:09:14 17 Q Do you have any know edge, yes or no, about who
15:09:21 18 actually prepared this general |edger?
15:09:23 19 A, Yes.
15:09:24 20 Q GCkay. D d you see any of the entries input into
15:09:28 21 this |l edger by anyone at M. Bidsal's direction or by
15:09:32 22 M. Bidsal ?
15:09:33 23 A Wth ny own eyes, no.
15:09:35 24 Q No. And you never saw who actually created any
15:09:38 25 of the entries on this general |edger, did you?
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15:09:40 1 A.  No. rage £>2
15:09:40 2 Q Al right.
15:09:43 3 A. | haven't seen sonebody entering it.
15:09:45 4 Q Ckay. You just received a copy of it fromthe
15:09:48 5 conpany's accountants; correct?
15:09:49 6 A. Correct.
15:09:50 7 Q Gkay. Do you know if this general |edger and all
15:09:55 8 the entries that are on it were prepared by Anmerican
15:09:57 9 Nevada Corporation, who was the manager of the property
15:10:01 10 in 2011? Do you know? Yes or no.
15:10:04 11 A. | don't know if they produced it, no.
15:10:11 12 Q Let's go back to Exhibit 108 again. Exhibit 108
15:10:24 13 is this email that you say was sent in January of 2016,
15:10:31 14 making reference to prior conmunications that you' d had
15:10:37 15 wth M. Bidsal about how distributions were to be made
15:10:41 16 of noney fromthe sale of properties; correct?
15:10:44 17 A.  \Wiatever it says.
15:10:47 18 Q Well, sir, I"'masking you a question. Didn't you
15:10:50 19 testify that Exhibit 108 was a conmuni cation that
15:10:59 20 followed up on oral conversations that you testified
15:11:03 21 you'd had with M. Bidsal about how distributions were
15:11.07 22  supposed to be made? Isn't that your testinony you just
15:11:11 23 gave?
15:11:11 24 A, Yes.
151111 25 Q Ckay. And let's take a | ook at what the enmuil
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ARBITRATION DAY 1 - 03/17/2021

15:11:17 1 actually says, the response from M. Bidsal that' za%% £o3
15:11:.20 2 page CLAARB22087. So it says -- the second paragraph,
15:11.29 3 which is the one we care about, says, "lIn regard to your
15:11:32 4 question on the sale of the property, our distribution
15:11:36 5 is in accordance with the operating agreenent. On each
15:11:40 6 sale, we first pay the capital back to the partners, and
15:11:46 7 then we distribute the profit on a 50-50 basis. That is
15:11:50 8 why we cut four checks for the sale of each property,
15:11:53 9 two for the return of capital to each partner, and two
15:11:56 10 for the profits to each partner.”
15:11:58 11 Do you see where |' mreading?
15:11:59 12 A Yes, sir.
15:1159 13 Q Okay. And that statenent accurately describes
15:12:02 14 exactly what M. Bidsal did fromthe sale of every one
15:12:05 15 of the three properties that were sold by the conpany;
15:12:.07 16 correct?
15:12:.07 17 A, Yes.
15:12:08 18 Q Ckay.
15:12:10 19 THE ARBI TRATOR: | don't know if there were two
15:12:13 20 checks each on Building C
15:12:17 21 MR. CERRARD: There were. W just don't have
15:12:19 22  copies of them
15:12:19 23 MR SHAPIRO No, Building C There weren't four
15:12:22 24 checks, there were only two on C. That's correct.
15:12:26 25 MR GERRARD. Because there was -- okay.
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15:12:26 1 BY MR GERRARD: rage 257
15:12:27 2 Q So on Building C, there were no -- there was not
15:12:30 3 two checks because there was only a return of capital on
15:12:34 4 Building C, correct?
15:12:34 5 A. No. On Building C --
15:12:37 6 Q It's yes or no, sir.
15:12:39 7 A.  No.
15:12:39 8 Q GCkay. So on Building C-- we tal ked about this
15:12:42 9 when we | ooked at the distribution -- the anount that
15:12:44 10 was distributed was approxi mately $95,000; correct?
15:12:47 11 A.  About, vyes.
15:12:48 12 Q Yeah. And that $95,000 was split 70-30 because
15:12:53 13  $95,000 was less than the capital -- I'msorry, the
15:12:57 14 basis attributed to Building C, correct?
15:13:00 15 A.  Because | ess?
15:13:06 16 Q Yes.
15:13:07 17 A.  No.
15:13.08 18 Q There was no amount of proceeds fromthe sal e of
151311 19 Building C after the 1031 exchange that exceeded the
15:13:15 20 basis -- the conpany's basis in Building C, correct?
15:13:19 21 A. I'mnot sure.
15:13.22 22 THE ARBI TRATOR: | opened this up. | shouldn't
15:13:24 23 have. W went through this all. 95,000 is |ess than
15:13:28 24  399,000. Renenber that whole |ine of questioning? |
151331 25 opened this up just by making a correction that wasn't
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15:13:34 1 evenreally relevant, so. Al right. Next quest rg%? “o>
15:13:34 2 THE WTNESS: Al | amsaying --

15:13:37 3 BY MR GERRARD:

15:13:37 4 Q Sir, there is no question pending.

15:13:39 5 THE ARBI TRATOR: M fault. M fault. Next

151341 6 question conmes from M. Cerrard.

15:13:44 7 MR GERRARD: (Ckay. Thanks.

15:13:45 8 BY MR GERRARD:

15:13:45 9 Q Now, sir, let's ook at exhibit -- let nme find it
15:14:21 10 here. Let's turn to Exhibit Nunber 19.

151431 11 A 9 or 19?

15:14:33 12 Q 19.

15:14:33 13 MR SHAPIRO 1-09.

15:14:34 14 BY MR GERRARD:

15:14:34 15 Q Do you have that in front of you, sir?

15:14:46 16 A I'mthere, yes.

15:14:47 17 Q Open up to page No. 1644. Bates No. 1644. So a
15:14:59 18 few nonments ago you testified that you nade sone

15:15.01 19 objection because you saw the 2013 tax return that your
15:15:08 20 distributions -- I'"msorry, that your capital

15:15:11 21 percent ages were not 70-30 anynore. Do you renenber
15:15:13 22 that testinony?

15:15:14 23 A.  Yes.

15:15:14 24 Q So let's take a |l ook at this page. You see on
15:15:17 25 your Schedule K-1, at page 1644, that it shows that your
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15:15:23 1 ending capital account percentage was 71.95 percelr:;?ge 2D?)G
15:15:34 2 you see that?
15:15:34 3 A, Yes.
15:15:35 4 Q So your capital account had gone up; correct?
15:15:38 ) A.  Yes.
15:15:39 6 Q And if we look at the next docunment, which is
15:15:46 7 Bates No. 1645, M. Bidsal's ending capital account
15:15:50 8 bal ance for year 2013 was at 28.047 percent, and so his
15:15:56 9 had gone down bel ow 30 percent; correct?
15:15:58 10 A. Correct, yes.
15:15:59 11 Q Ckay. Wen you said that there was -- you were
15:16:02 12 objecting because the distribution -- the percentages of
15:16:05 13 the capital accounts weren't still 70-30, what you were
15:16:11 14  objecting to was sonething that happened in your favor;
15:16:13 15 correct?
15:16:13 16 A.  No.
15:16:14 17 Your capital account went up?
15:16:15 18 A.  No.
15:16:16 19 Q Okay. You don't see that your capital account --
15:16:18 20 A M capital.
15:16:20 21 Q -- has gone up from 70 percent to 71.95 percent?
15:16:26 22 MR LEWN. Objection. Argunentative.
15:16:26 23 A.  No.
15:16:28 24 MR LEWN Wait a second. |If | start to talk,
15:16:29 25 please wait a second. The court reporter can't take us
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Page 257

15:16:33 1 both down and there's just a small chance it mght be
15:16:35 2 relevant.
15:16:38 3 He's arguing with the witness now It's
15:16:38 4 argunentative.
15:16:41 5 THE ARBI TRATOR:  Overrul ed.
15:16:42 6 BY MR GERRARD:
15:16:42 7 Q You can see what it says there; correct?
15:16:44 8 A, Yes.
15:16:45 9 Q Ckay. And were you also present for the
15:16:49 10 deposition of Jim Main, the accountant?
15:16:51 11 A, Yes.
15:16:51 12 Q Did you hear himexplain in his deposition that
15:16:54 13 this is normal for capital account percentages to be off
15:16:58 14 slightly fromwhere they start?
15:17:00 15 MR LEWN. (Objection. Hearsay.
15:17:02 16 BY MR GERRARD:
15:17:02 17 Q Do you renenber that testinony?
15:17:04 18 THE ARBI TRATOR: Ckay. There was an objection to
15:17.07 19  hearsay.
15:17:07 20 MR CERRARD: Ch, I'msorry.
15:17:08 21 THE ARBI TRATOR:  Hearsay.
151711 22 MR GERRARD: Ch, I'masking for a state of m nd
15:17:13 23 because this is what he's claimng was the basis for his
15:17:16 24  objecting. |'masking what he heard from M. Min. |
15:17:19 25 can save it if you want. | can --
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15:17:21 1 THE ARBI TRATOR: Ask it on rebuttal. That Paslg?izn?
15:17:23 2 because it doesn't -- M. Miin's statement in the
15:17:26 3 deposition doesn't affect his state of m nd.
15:17:29 4 MR. GERRARD: No, but he was there for it.
15:17:30 5 THE ARBI TRATOR: Yeah, but state of mnd at the
15:17:33 6 time of deposition is really not --
15:17:35 7 MR GERRARD: No, that's fair enough. | can ask
15:17:37 8 it later. | agree with Your Honor. All right.
15:17:47 9 BY MR GERRARD:
15:17:47 10 Q Sir, would you | ook at Exhibit 24, please.
15:17:55 11 Renmenber, you said you nmade these objections in 2013;
15:17:58 12 correct?
15:17:59 13 A Sone --
15:18:01 14 Q Is that what you said?
15:18:02 15 A.  Yeah, we started at that -- probably at that
15:18:04 16 tine, yes.
15:18:05 17 Q Okay. So now let's look at Exhibit 24, and let's
15:18:08 18 | ook again at your K-1, which is CLA Bidsal 1819.
15:18:12 19 A 2014 tax return?
15:18:13 20 Q Yeah. Exhibit 24. W're |ooking at page 1819.
15:18:25 21 Let nme know when you're there, sir.
15:18:28 22 A 1'mhere.
15:18:29 23 Q Ckay. And so |look at your K-1 for 2014. Your
15:18:35 24  ending capital account percentage is 72.34 percent;
15:18:42 25 correct?
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15:18:42 1 A.  Yes. rage &9
15:18:43 2 Q And M. Bidsal's, if you look at his, is
15:18:46 3 27.655 percent; correct?
151848 4 A, Yes.
15:18:48 5 Q Okay. And let's look at Exhibit 27, the 2015 tax
15:19:05 6 return. And let's ook again at your K-1 on page 2312.
15:19:14 7 Let ne know when you're there, sir.
15:19:23 8 Are you there?
15:19:23 9 A.  Yes.
15:19:24 10 Q So this K-1 shows that your capital account
15:19:27 11 bal ance at the end of 2015 was 73.07 percent; correct?
15:19:30 12 A Yes.
15:19:31 13 Q And M. Bidsal's capital account bal ance was
15:19:34 14 26. 92 percent; correct?
15:19:35 15 A. Correct.
15:19:36 16 Q Okay. So the over-distributions hadn't been nade
15:19:40 17 to M. Bidsal, they'd been nade to you; correct?
15:19:42 18 A.  No.
15:19:43 19 Q Ckay.
15:19:53 20 MR GERRARD: | have nothing further.
15:19:54 21 MR LEWN. Just a couple foll ow ups.
15:19:56 22 THE ARBI TRATOR  Sure.
15:19:56 23 FURTHER EXAM NATI ON
15:19:57 24 BY MR LEWN:
15:19:57 25 Q M. Cerrard just asked you about the
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15:20:00 1 over-distributions. Wen a person nakes a -- \/\helrjla?/%umo
15:20:03 2 get a distribution on a return -- distribution fromthe
15:20:09 3 company, it reduces your capital account; right?
15:20:11 4 A. That's right. That's why |I'm saying you're
15:20:16 5 over-distributing. That's why his capital is |ower.
15:20:18 6 Q So --
15:20:19 7 A.  Nobody -- may | continue?
15:20:21 8 Q Sure.
15:20:22 9 A.  Nobody wants to conmt to 70 percent and be
15:20:28 10 forced to invest 73, 72, or 74 in a scale of 4 mllion.
15:20:36 11 It's a |ot of noney.
15:20:37 12 Q Ckay. W just talk about -- M. Gerrard asked
15:20:44 13 you a question |ooking at your 2013 tax return, and he
15:20:47 14 said you were conplaining about that in 2013. You
15:20:50 15 didn't get -- when did you receive that 2013 tax return?
15:20:53 16 A In 2014.
15:20:55 17 Q Ckay. So were you naking -- were you conpl ai ning
15:20:59 18 about the 2013 tax return in 2013 or sone other year?
15:21.03 19 A No. Usually | get it on the follow ng year and |
15:21.08 20 look at it.
15:21:09 21 Q Ckay.
15:21:10 22 MR LEWN. | have nothing else.
15:21:12 23 MR, CGERRARD: Your Honor, | nove to adm't
15:21:14 24 Exhi bits 4, 5.
15:21:21 25 THE ARBI TRATOR: G ve nme a second.
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15:21:24 1 MR LEWN. |'ve agreed to nost of these, lga?e o
15:21.27 2 since we don't have a real formal stipulation, we ought
15:21:30 3 to go through and admt them
15:21:32 4 MR. CGERRARD: Yeah, I'mgoing to do that right
15:21:34 ) now.
15:21:35 6 THE ARBI TRATOR: Are you done asking questions?
15:21:45 7 MR. GERRARD: | am
15:21:46 8 THE ARBI TRATOR: Ckay. | had a question just
15:21:47 9 based on what M. Lew n just asked.
15:21:47 10 EXAM NATI ON
15:21:47 11 BY THE ARBI TRATOR
15:21:50 12 Q So, M. Golshani, your understanding is that if
15:21:53 13 the K-1, let's say for 2015 in Exhibit 27, shows your
15:22:00 14 ending capital account at 73 percent instead of 70, your
15:22:08 15 understanding is that that neans that you haven't been
15:22:19 16 distributed the right anmount so as to reduce your
15:22.22 17 original capital contribution?
15:22:23 18 A Yes, sir.
15:22:24 19 Q That's your understandi ng?
15:22:25 20 A.  Yes.
15:22:26 21 Q So is that what signalled to you that there was
15:22:28 22  an issue?
15:22:29 23 A, Exactly.
15:22:30 24 Q Al right.
15:22:33 25 THE ARBI TRATOR:  Now I'Il allow foll ow up.
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15:22:36 1 MR. CGERRARD: Sure, | have a foll ow up. rage 2o
15:22:36 2 FURTHER EXAM NATI ON
15:22:36 3 BY MR GERRARD:
15:22:39 4 Q But, M. CGolshani, at the tine that you nade that
15:22:39 5 objection, you did not object to the manner in which
15:22:43 6 distributions were being nade fromthe sale of property,
15:22:46 7 did you?
15:22:46 8 A. That's a different issue.
15:22:48 9 Q Thank you.
15:2251 10 THE ARBI TRATOR Okay. Al right. So now |'m on
15:22:53 11 your --
15:22:58 12 MR GERRARD: You got your |log there, Judge? |
15:23.00 13 just want to nake sure.
15:23:00 14 THE ARBI TRATOR:  Yeah.
15:23.01 15 MR GERRARD: So |I've got -- I'mnoving to admit
15:23:04 16 Exhibits 4, 5, 6, 7, 8, 9, 10, 12, 13, 14, 15, 16, 17 --
15:23:20 17 MR LEWN. Hold on a second. Hold on a second.
15:23.20 18 THE ARBI TRATOR: Everything on that page except
15:23:21 19 117
15:23:23 20 MR. CGERRARD: Onh, I'mnot |ooking at the page.
15:23:23 21 "' m 1 ooking at ny notes, Judge.
15:23:24 22 MR SHAPIRO But yes. Yeah, I"'mwth you. Yes.
15:23:29 23 MR GERRARD. 17, then 18, 19, 21, 22, 23, 24,
15:23:41 24 25, 26, 27, 28, 29, 36, 30, 31, 32 --
15:23:58 25 MR LEWN. Hold on a second. You're now back at
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15:23:59 1 307 rage 263
15:24:01 2 MR. CERRARD: Yep. kay. So 30, 31, 32, 33, 34,
15:24:07 3 37, 38, 43, 91 --
15:24:22 4 THE ARBI TRATOR: Ckay. Hold on. 91 is the other
15:24:24 5 list. Hold on. 91. Ckay.
15:24:29 6 MR GERRARD: And 108. And with that objection,
15:24:37 7 | also nove to admt Exhibit 20. Exhibit 20 is just the
15:24:41 8 | ast page of the 2013 tax return, which is already in
15:24:44 9 Exhibit 19. It was just broken up.
15:24:47 10 THE ARBI TRATOR: Ckay. Al right.
15:24:49 11 MR LEWN. | have an objection to No. 10.
15:24:53 12 No. 10 is an inconplete document.
15:24:57 13 MR. GERRARD: That's true. W didn't -- we
15:24:59 14 didn't include the whole --
15:25:01 15 MR LEWN I|I'mfine -- I'"mokay with No. 10 --
15:25:05 16 MR GERRARD: It's only being offered for the
15:25:06 17  purpose of show ng that the deed was recorded on that
15:25:09 18 dat e.
15:25:10 19 MR LEWN  Well, except that -- the fact that
152511 20 there's multiple parcels is inportant. | would just
15:25:14 21 request that since you've asked hi mabout No. 10 that
15:25:15 22 you provide a docunent that has the full [egal
15:25:19 23  description.
15:25:20 24 MR. CERRARD: Ckay. W can do that.
15:25:22 25 MR LEWN:. Then 10 is fine.

Litigation Services | 800-330-1112

APPENDIX (PX)005519 www.litigationservices.com

26A.App.5814


http://www.litigationservices.com

26A.App.5815

ARBITRATION DAY 1 - 03/17/2021

15:25:23 1 THE ARBI TRATOR: Do you have any objecti onga?% eo%
15:25:26 2 the rest?
15:25:27 3 MR LEWN  No.
15:25:28 4 THE ARBI TRATOR: All right. So -- okay. So the
15:25:47 5 followng exhibits are admtted: 4, 5, 6, 7, 8 9, 10
15:26:00 6 is conditionally admtted with an agreenent that
15:26:04 7 claimants will supplenent it with the remainder of the
15:26:06 8 docunent supporting the --
15:26:08 9 MR, CGERRARD: It's the legal description, which
15:26:10 10 is cut off.
15:26:10 11 THE ARBI TRATOR: Ckay. 12 through 38, 43, 93,
15:26:37 12 108.
15:26:39 13 MR SHAPIRO. Was it 91 or 93?7 | had narked 91
15:26:43 14 is one that he had noved for adm ssion on.
15:26:51 15 THE ARBI TRATOR: Let nme go back and | ook agai n.
15:26:51 16 MR, CGERRARD: It is 91.
15:26:53 17 THE ARBI TRATOR: It is 91. Sorry. GCkay. So 91
15:27:01 18 and 108. Al right.
15:27:14 19 MR SHAPIRO And then for the record, just to be
15:27:16 20 clear, |I had noted that -- let me find it -- that 107
15:27:26 21  had been --
15:27:29 22 THE ARBI TRATOR: It's already been deni ed.
15:27:31 23 Ckay. Want to take a recess before M. Bidsal?
15:27:44 24 MR GERRARD: Sure.
15:217:47 25 THE ARBI TRATOR: Let's take about ten m nutes.
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15:27:49 1 MR, CGERRARD:. (Ckay. rage 285
15:27:52 2 ol

3 (RECESS TAKEN FROM 3:27 P.M TO 3:37 P.M)

4 n—_—

5 Wher eupon,

6 SHAWN BI DSAL,

7 having first been called as a witness, was duly sworn

8 and testified as foll ows:
15:37:43 9 THE ARBI TRATOR:  You go by Shawn, S-H A-WN,
15:37:43 10 Bidsal, B-1-DS-A-L?
15:37:58 11 THE W TNESS: Yes, Your Honor. That's correct.
15:37:59 12 THE ARBI TRATOR: Ckay. Make sure you keep your
15:38:00 13 voi ce up so that the court reporter can hear you. All
15:38:00 14  right?
15:38:04 15 THE W TNESS: (Ckay.
15:38:05 16 THE ARBI TRATOR  All right. M. Shapiro.
15:38:07 17 MR. SHAPI RO Thank you.
15:38:07 18 EXAM NATI ON
15:38:07 19 BY MR SHAPI RO
15:38:10 20 Q Shawn, what is your current occupation?
15:38:10 21 A. Real estate investnent and managenent.
15:38:15 22 Q How | ong have you been in real investnent and
15:38:18 23 managenent ?
15:38:18 24 A. Al nost 25 years.
15:38:22 25 Q Have you ever engaged in the managenent of
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1 property that you did not own, either -- that youpg?% 200
2 not own an interest in, either in your individual

3 capacity or as a nenber of an LLC?

4 A.  No.

5 MR. SHAPIRO Is he |oud enough for you? Are you
6 catching that?

7 THE REPORTER  Yes, thank you.

8 MR SHAPIRO He's a little soft, so | want to

9 nake sure.

10 BY MR SHAPI RO

11 Q In your activities as a real estate investnent

12 and nmnagenent, have you had the opportunity to form

13 limted liability conpanies?

14 A, Yes, | have.

15 Q Have you ever formed an LLC in which you were the
16  sol e managi ng nmenber ?

17 A, Yes.

18 Have you forned LLCs where you had ot her nenbers?
19 A, Yes.
20 Q Have you forned corporations?
21 A, Yes.
22 Q W is Ben ol shani?
23 A. He's ny first cousin fromny nonm s side.
24 Q And have you entered into any business
25 transactions with Ben?
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1 A.  Yes, | have. rage 2of
2 Q How nmany busi ness ventures have you and Ben been
3 involved in together?
4 A. W have three LLGCs.
5 Q Wien was the first tine that you engaged in any
6 business venture with Ben?
7 A 2011 -- md-2011.
8 Q MWas it the transaction at issue in this case?
9 A.  Yes.
10 Q To your know edge, as of the time when you first
11 started the transaction in this case, do you know if Ben
12 had any experience in investing in or managi ng
13 commercial real property?
14 A. He was in the textile business. He owns a
15 conpany call ed Noveltex, so.
16 Q Are you famliar with an entity called CLA
17 Properties?
18 A Yes, | am
19 And who or what is CLA Properties?
20 A He is ny partner in Geen Valley Conmerce.
21 Q Wo owns CLA Properties?
22 A.  Ben does.
23 Q Are you famliar with a business or website
24  call ed auction. conf
25 A.  Very nuch so.
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15:40:40 1 Q Can you tell ne what auction.comis? rage o8
15:40:43 2 A It's one of the internet website platforns where
15:40:48 3 you can purchase notes and properties.
15:40:50 4 Q Do you have experience buying from auction.con?
15:40:54 5 A.  Yes, | do.
15:40:55 6 Q Wien was the first tine that you bought anything
15:40:59 7 from auction.conf
15:41:01 8 A. Late 2000 -- 2007 to 2010, in there.
15:41:10 9 Q Prior to the transaction at issue in this case,
15:41:13 10  how many times had you purchased or nade a purchase via
15:41:17 11 the auction.com platfornf
15:41:19 12 A. Note and property, few tines.
15:41:24 13 Q More than five?
15:41:26 14 A.  Probably not. Less than five.
15:41:35 15 Q kay, less than five. Tell me the process of --
154141 16 if | wanted to buy sonething on auction.com could | |og
15:41:45 17 into today and buy sonething today?
15:41:46 18 A. Yes, you can.
15:41:48 19 Q |Is there any type of a qualification process?
15:41:52 20 A.  Yes, there is.
15:41:53 21 Q Soif -- wuld | have to be qualified before |
15:41.57 22 could attenpt to purchase anything on that platfornf
15:42:00 23 A, Yes. You need to decide if you're buying it on
15:42:04 24 your own nane as a -- as a -- in a personal capacity, or
15:42:09 25 as an entity -- legal entity. So if you're buying it as
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15:42:12 1 alegal entity, you need to provide the articles g%%e 0%
15:42:17 2 offer the agreenents and fill out forms online and
154221 3 register, and then you al so have to provide proof of
15:42:25 4 funds prior tothe -- the ability to be able to bid. So
15:42:30 5 they usually list the properties in the platformonline
15:42:34 6 about 45 to 60 days prior to the sale. The sale is a
15:42:39 7 three-day sale, and you need to provide proof of fund in
15:42:44 8 full anpbunt to be able to qualify to bid.
15:42:48 9 Q So you're saying if I don't show auction.com that
15:42:51 10 | have the cash available to conplete whatever it is I'm
15:42:56 11 bi ddi ng on, they won't even allow ne to bid?
15:42:59 12 A.  Depends on when, at what point in tinme.
15:43.03 13 Q On, it's changed?
15:43:04 14 A.  Yes.
15:43:05 15 Q Ckay. Let's talk about 2011. How was it working
15:43:07 16 in 20117
15:43:08 17 A.  You need to provide full proof of fund up to the
15:43.12 18 anobunt you are going to bid.
15:43.19 19 MR SHAPI RO And he's sounding soft to nme, but
15:43:19 20 you're hearing hinf
15:43:19 21 (Reporter confirmation.)
154321 22 MR SHAPIRO (Okay. Good. Al right. | won't
15:43:23 23 ask again unless you say sonethi ng.
15:43:23 24 THE REPORTER: Thank you.
15:43.23 25 1]
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15:43:27 1 BY MR SHAPI RO rage </
15:43.27 2 Q So as of 2011 -- or 2011, had you or any of your
15:43:36 3 entities gone through the qualification process on
15:43:39 4  auction.con?
15:43:40 5 A Yes. | use a couple of LLCs. One LLCin
15:43:48 6 particular, Real Equities, LLC, and al so West Coast
15:43:51 7 lnvestnment to bid on auction.com
15:43:54 8 Q And so both of those had been pre-qualified by
15:43:58 9 auction.conf
15:43:59 10 A. Correct. But on each occasion, you need to --
15:44:05 11 they screen you, nake sure you are qualified for that
15:44.07 12 property because you need to register, and for that
15:44:10 13 property you still need to declare up to what anount
15:44:14 14  you're bidding.
15:44:15 15 Q Did you have any conversations with Ben about the
15:44:18 16 qualification process required by auction.con?
15:44:20 17 A, Yes, we tal ked about it.
15:44:24 18 Q Wis -- do you have any know edge as to whet her
15:44:28 19 Ben was qualified to nake any bi ddi ng on auction. conf?
15:44:31 20 A, At that particular time for that property?
15:44:35 21 Q In 2011.
15:44:36 22 A | was qualified.
15:44:37 23 Q That wasn't the question. The question was: Do
15:44:39 24  you know if Ben was qualified on -- to bid on
15:44.42 25 auction.comin 20117
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15:44:44 1 A. | don't think so. rage 2r2
15:44:.47 2 Q Now, you've obviously sat through Ben's testinony
15:44:55 3 today. You know what this case is about. At some point
15:44:59 4 in 2011, you purchased a | oan off of auction.com
15:45.02 5 correct?
15:45:02 6 A, Yes.
15:45.03 7 Q And what entity did you initially use to bid on
15:45.07 8 that |oan?
15:45.08 9 A One of nmy LLC entities, Real Equities.
15:45:12 10 Q Real Equities, LLC or Inc.?
15:45:14 11 A.  That one is LLC
15:45:15 12 Q Ckay. Can you just describe for ne real briefly
15:45:23 13  kind of how that cane about?
15:45:24 14 A. The -- as | said, the property gets -- goes --
15:45:31 15 they call it online. 1t goes online 45 to 60 days prior
15:45:35 16 to bidding. And when it goes online, it's available on
15:45:39 17 the website. So I check the website periodically, nake
15:45:44 18 sure I'll have first chance to | ook at anything that
15:45:48 19 comes on. And if | like the asset, | contact ny | ocal
15:45:52 20  broker in Vegas, Jeff Chang, and | bounce it back to
15:45:56 21 him "See, I'"'mlooking at these few | ocations. What do
15:45:56 22 you think?"
15:46:00 23 And if he says that they are good, then | cone
15.46:07 24 down. | ask himabout the property, if it's a no, so he
15:46:12 25 does sone research. But then I come down and | ook at it
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15:46:15 1 and do sone due diligence, see if it's something IIDa\g/v(Zln%72
15:46:21 2 to purchase.
15:46:22 3 Q Okay. Turning your attention to the |oan at
15:46:26 4 issue that you ultimately purchased, did that sane
15:46:30 5 process -- was that same process followed? In other
15:46:32 6 words, did you contact Jeff Chang and say, "Hey, there's
15:46:35 7 this loan. Wat do you think?" O did you nmake your
15:46:37 8 own independent deci sion?
15:46:39 9 A No, | look -- I -- it"'s online, so everyone can
15:46:42 10 look at it. So I |ooked at the -- there were a few of
15:46:44 11 themthat | identified. | bounced it back wth Jeff and
15:46:49 12 Jeff said, "This is a -- relatively a good thing, good
15:46:53 13 candidate to cone and | ook."
15:46:55 14 So I drove fromL.A and looked at it -- and Ben
15:46:59 15 was with nme, actually. W drove together. And | ooked
15:47:03 16 at that one and at a few nore.
15:47:05 17 Q Ckay. Wat happened next in the process of
15:47:08 18 making the decision to purchase that note?
15:47:10 19 A | was -- at that tinme, | was qualified because
15:47:15 20 the auction -- this is a three-day auction. So the PSA
15:47:24 21 was signed -- the auction price submtted on 19 of My.
15:47:25 22 So the bidding process opened on May 17th. So it goes
15:47:29 23 17, 18, 19.
15:47:30 24 So | came down. | downl oaded all the |oan
15:47:36 25 docunents fromthe website, and | start doing the due
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15:47:43 1 diligence on the paper portion of it, checking al ra?%ezm
15:47:46 2 docunents. And then when | came down, | checked the
15:47:50 3 property. W did a drove by. And -- on a note
154757 4  purchase, we are not allowed to contact the borrower,
15:47:59 5 and also tenants, so nost of the due diligence is done
15:48:04 6 on our own.
15:48:05 7 So | did that and then qualified. This is a --
15:48:11 8 one of the good ones. W should bid on it.
15:48:13 9 Q Ckay. Can you turn to Exhibit 1. Do you
15:48:38 10 recogni ze Exhibit 1?
15:48:39 11 A.  Yes, | do.
15:48:40 12 Q Wiat is Exhibit 1?
154841 13 A. That's the PSA that is actually online on an
15:48:50 14  unsigned version, and when we win a bid, the auction.com
15:48:56 15 fills it out with our information -- with who the buyer
15:49:00 16 is, the amount, the -- all information, and they send it
15:49:07 17 electronically for signature. And | signed that, and |
15:49:11 18 sent it back to them |It's nore |ike a Docusign fornmat.
15:49:16 19 Q Well, actually, right at the top of the first
15:49:20 20 page, it appears it says "Docusign envel ope."
15:49:24 21 Do you do that?
15:49:25 22 A.  Yes.
15:49:25 23 Q Now, you noted that this is an unsigned copy.
15:49:28 24 Did you have the ability to make any changes to the
15:49:30 25 docunent prior to signing?
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15:49:31 1 A. No. Auction.com their draft PSAs are basrg%(laI§/74
15:49:40 2 non-negotiable.
15:49:41 3 Q Soif -- this is the docunment that you, in fact,
15:49:46 4 signed; correct?
15:49:47 ) A.  Yes.
15:49:47 6 Q@ And you woul d have signed it via Docusign?
15:49:49 7 A.  Yes.
15:49:50 8 Q Ckay.
15:49:52 9 MR SHAPI RO Your Honor, |I'mgoing to nove for
15:49:52 10 the admssion as | go. | think it's alittle easier.
15:49:55 11 So | nove for the adm ssion of Exhibit 1.
15:49:58 12 MR LEWN Can we just get a date when he signed
15:49:59 13 it?
15:50:00 14 BY MR SHAPI RO
15:50:00 15 Q Do you know when you signed this docunent?
15:50:02 16 A, May 19th.
15:50:04 17 MR LEWN. Ckay. No objection.
15:50:07 18 THE ARBI TRATOR Al right. 1 is admtted.
15:50:11 19 THE WTNESS: And then Bidsal 4059.
15:50:13 20 BY MR SHAPI RO
15:50:13 21 Q I'msorry. Bidsal 4059?
15:50:16 22 A.  Yes.
15:50:16 23 Q On, it is signed. GCkay. There it is. So that's
15:50:25 24  your signature?
15:50:25 25 A.  Yes.
Litigation Services | 800-330-1112
APPENDIX (PX)005530 www.litigationservices.com

26A.App.5825


http://www.litigationservices.com

15:50:26
15:50:29
15:50:29
15:50:30
15:50:42
15:50:43
15:50:46
15:50:48
15:50:50
15:50:53
15:50:54
15:50:56
15:50:57
15:51:00
15:51:05
15:51:11
1555112
15:51:14
15:51:14
15:51:16
15:51:16
15:51:20
15:51:24
15:51:27
15:51:33

26A.App.5826

ARBITRATION DAY 1 - 03/17/2021

1 Q GCkay. And the date there is the date that P?/%% 215
2 signed it?
3 A Right.
4 Q Okay. Turning to Bidsal 4035.
5 MR LEWN. Can you give nme a page nunber?
6 MR SHAPI RO That's what we just |ooked at,
7 4035.
8 MR LEWN:. | don't have a Bates-stanped copy.
9 MR SHAPIRO | don't see page nunbers on here,
10 sono, | can't. Do you have page nunbers on yours?
11 MR LEWN.  Actually, | do.
12 MR SHAPIRO (Ckay. |It's after -- there's 26 and
13 then there's two pages that don't have page nunbers, so
14 it'd technically be 28, | guess.
15 MR LEWN. Ckay. The one says -- | see his
16 signature on it.
17 MR. SHAPI RO Yeah, that's what we were | ooking
18 at.
19 MR LEWN: Okay.
20 BY MR SHAPI RO
21 Q Now, | ooking at this signature page, which is
22 Bates stanp 4035 -- | understand yours isn't -- there's
23 a nane of the buyer. Do you see that?
24 A.  \Were are we now?
25 Q 40835.
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15:51:37 1 A. Yes. I|I'mthere. rage 27
15:51:50 2 Q Wio's the buyer?
15,5152 3 A. Real Equities. And I'mtheir manager.
15:51:55 4 Q Ckay. So you signed this as the nanager of Real
15:51:58 5 Equities, LLC, correct?
15:51:59 6 A, Yes.
15:51:59 7 Q And do you own Real Equities, LLC?
15:52:03 8 A Yes, | do owmn it. 100 percent.
15:52:05 9 Q Now, going back to the first page, there's a --
15:52:16 10 this has a nunber of different terns. One is the
15:52:18 11 purchase price. Wat was the purchase price or the
15:52:22 12  agreed-upon purchase price?
15:52:22 13 A $3 million 850-.
15:52:26 14 Q And what were you purchasing for that anount?
15:52:28 15 A. Anote with all the | oan docunents, plus the
15:52:37 16 security deed of trust -- deed of collateral.
15:52:40 17 Q And if you |look at "buyer" on the first page, who
15:52:44 18 does it identify as the buyer?
15:52:45 19 A. That's Shawn Bidsal. That's ne.
15:52:47 20 Q |Is it Shawn Bidsal?
15:52:48 21 A.  Not as person, but the buyer itself is the Real
15:52:52 22 Equities, LLC
15:52:53 23 Q Ckay. Turning to the next page, which is page 2
15:53:00 24 of the docunment Bates-stanped Bidsal 4005, who is the
15:53:06 25 escrow agent?
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1 A. Escrow Agent is Yvette Cantu (phonetic). rage <1
2 Q Well, this identified an escrow agent; right?
3 A.  Yes.
4 Q And who does it identify?
5 A It's the Commerce Title.
6 Q Conmerce Title conpany?
7 A.  Right.
8 Q Okay. Now, this was purchased under the nane of
9 Real Equities. D d Real Equities end up taking
10 ownership of the note?
11 A.  No.
12 Q Turn your attention to Exhibit 2. Do you
13 recogni ze Exhibit 27?
14 A.  Yes, | do.
15 Q What is Exhibit 2?
16 A. It's the assignnment of the -- the agreenent |
17 have to purchase the note from Real Equities through
18 G een Val |l ey Commerce.
19 Q Was Ben aware of this agreenent at or about the
20 tinme it was signed?
21 MR. LEWN:. (Objection. Lack of foundation.
22 Specul ati on.
23 THE ARBI TRATOR: | f he knows.
24 A. In ternms of the assignnent to the --
25 111
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15:54:44 1 BY MR SHAPI RO rage 278
15:54:44 2 Q Do you know if Ben was aware of this agreenent on
15:54:47 3 or about the date you signed it?
15:54:50 4 A, Yes.
15:54:50 5 Q How do you know that ?
15:54:51 6 A.  Because we had conversations that |'m buying this
15:54:58 7 note for nyself, if he -- he was comng with nme --
15:55:02 8 tagging along -- that if he wants, he can be a partner.
15:55.07 9 He could be a 50-50 partner.
15:55:09 10 Q Now, he ended up putting the required deposit up;
15:55:12 11 right? That noney cane from hinf?
15:55:13 12 A.  After | secured the purchase agreenent and |
15:55:17 13 already show the proof of fund and was in a so-called
15:55:28 14 PSA agreenent -- signed PSA agreenent -- then we had a
15:55:31 15 conversation that we can forman LLC, -- Geen Valley
15:55:37 16 Commerce -- and he can be a 50 percent partner, yes.
15:55:39 17 Q If you turn to Bidsal 3995, which is the third
15:55:47 18 page of the agreenment. Do you recogni ze the signatures?
15:55:54 19 A.  Yes. Both of themare m ne.
15:55:56 20 MR SHAPI RO (Okay. Your Honor, | nove for the
15:55:58 21 adm ssion of Exhibit 2.
15:56:01 22 MR LEWN:. No objection.
15:56:01 23 THE ARBI TRATOR: Exhibit 2 will be admtted.
15:56:04 24 BY MR SHAPI RO
15:56:04 25 Q Now, you indicated that Jeff Chang was invol ved
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15:56:08 1 in this transaction and assisted you in sone of I?%%e d2u7e9
15:56:13 2 diligence; is that correct?
15:56:13 3 A.  Yes.
15:56:14 4 Q Was he paid any type of a comm ssion on this
15:56:16 5 transaction?
15:56:16 6 A.  Yes, he was.
15:56:17 7 Q Do you know how nmuch that conm ssion was?
15:56:19 8 A It's about -- it's very low It's like five --
15:56:26 9 hal f a percent, so 5,000 of the -- of the sale.
15:56:50 10 Q Now, at sone point, you fornmed -- or the entity
15:56:58 11 G een Valley Commerce, LLC, was forned; correct.
15:57:01 12 A Yes.
15:57:01 13 Q \Wo fornmed that entity?
15:57:02 14 A | did that.
15:57:06 15 Q And I'll direct your attention to Exhibit 4. Do
15:57:15 16 you recognize Exhibit 4?
15:57:16 17 A Yes.
15:57:17 18 Q Wat is Exhibit 47
15:57:18 19 A. That's the LLC article of organization which I
15:57:25 20 forned.
15:57:29 21 Q GCkay. And did Ben have anything to do with the
15:57:35 22 formation of the entity?
15:57:36 23 A. No. | did that.
15:57:39 24 Q Were you ultimately successful in purchasing the
15:58:00 25 not e?
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15:58.01 1 A.  Yes. rage 280
15:58.01 2 Q Do you recall what date your note purchase
15:58:05 3 occurred?
15:58:05 4 A. | think it was -- the escrowtine for notes are
15:58:11 5 ten days or about ten days. | think it was either
15:58:14 6 June 1 or June 10.
15:58:16 7 Q I'll direct your attention to Exhibit 3. Do you
15:58:20 8 recogni ze Exhibit 3?
15:58:21 9 A.  Yes.
15:58:22 10 Q What is Exhibit 3?
15:58:23 11 A. That's the closing statenent to purchase the
15:58:26 12 not e.
15:58:26 13 And is there a date on there?
15:58:28 14 A. There's a settlement date of 6-3-2011.
15:58:35 15 Q |Is that the date that it cl osed?
15:58:37 16 A. | think so. That range.
15:58:41 17 Q And there's a signature on this page under "the
15:58:44 18 buyer." Do you see that?
15:58:46 19 A, Yes.
15:58:47 20 Q \Wiose signature appears there?
15:58:49 21 A. That's m ne.
15:58:51 22 MR. SHAPI RC.  Your Honor, | nove for the
15:58:53 23 adm ssion of Exhibit 3.
15:58:55 24 MR. LEWN. No objection.
15:58:56 25 THE ARBI TRATOR:  All right. It wll be admtted.
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15:59:03 1 MR LEWN. What happened to 47 rage <8t
15:59:05 2 THE ARBI TRATOR It's already in.
15:59:.07 3 MR LEWN Ch, 4's already in. GCkay. | can't
15:59:09 4 find ny sheet.
15:59:09 5 BY MR SHAPI RO
15:59:10 6 Q Looking at Exhibit 3 -- well -- so once you
15:59:21 7 closed the [oan on June 3 -- or closed escrow on June 3,
15:59:26 8 what happened next?
15:59:26 9 A. Then we had to start a formal negotiation with
15:59:32 10 the borrower. W had the ability now to contact them
15:59:36 11 And | drafted a -- it's called an opening letter, which
15:59:44 12 | had the formof it. And I fill it up and sonetine
15:59:52 13 around md June, | think, we hired David LeG and as an
15:59:57 14 attorney. And he looked at it and | think he devised a
16:00:05 15 better letter, and then | sent to the Christopher Childs
16:00:11 16 which was the -- | think it was the attorney for the
16:00:14 17  borrower at that tine.
16:00:17 18 Q And, | nmean, | -- | don't know that the details
16:00:21 19 of those negotiations are real relevant here, so let's
16:00:24 20 try and keep it to a mninum but did that -- you know,
16:00:27 21 what was the ultimte outconme of your discussions wth
16:00:29 22  the borrower?
16:00:29 23 A.  The borrower had two guarantees. One was a | ease
16:00:38 24  corporate guarantee and they also had a so-called spring
16:00:45 25 parent guarantee that they were very careful not to
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16:00:52 1 create a breach. And so they were cooperating begg%(;e%z
16:00:56 2 the amobunt of the -- the face value of the note was nuch
16:00:58 3  higher than what we paid, so.
16:01:00 4 Q Sol'mfamliar with guarantees on what's
16:01.03 5 comonly referred to as "bad boy carve-outs." Is that
16:01.06 6 what you're referring to?
16:01.08 7 A.  To sone point, yes.
16:01:09 8 Q GCkay. So can -- can you briefly describe why
16:01:14 9 they were being so careful not to trigger the
16:01:16 10 guarantees? Just help us understand that real briefly.
16:01:18 11 A.  Fromwhat | understand, the | oan was a CVMBS | oan,
16:01:24 12 whi ch was foreclosed by LNR At that tinme, LNR was the
16:01.28 13 largest servicer in the country and | purchased a | ot of
16:01:33 14 stuff fromthem So CMBS |oans are very tough | oans
16:01:38 15 because the | anguage of the loan is kind of very strict.
16:01:46 16 They had to make sure that what they collect fromrent
16:01:48 17 and security deposit, everything is |like segregated and
16:01:54 18 kept okay. And also, under a | ease guarantee, their --
16:02:00 19 one of their spring partners was nanagi ng the property,
16:02:05 20  American Nevada.
16:02:09 21 Q So under -- under CMBS loans, is it fair to say
16:02:14 22 that if the borrower fails to conply with the |oan
16:02:17 23 agreenent, that that can trigger personal liability on
16:02:20 24  Dbehalf of the guarantors?
16:02:21 25 A. Corporate liability in this case, yes.
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16:02:23 1 Q GCkay. Now, turn to Exhibit 8, please. rage €8s
16:02:27 2 A 8?
16:02:29 3 Q Yes. Wiat is Exhibit 8?
16:02:34 4 A. That's a negotiated deed in lieu agreenent with
16:02:39 5 the borrower and borrower entities.
16:02:42 6 Q Ckay. And if you can turn to Bidsal 1442, which
16:02:49 7 is page 13. Actually, 1441, which is page 13.
16:03.01 8 A Yes.
16:03:01 9 Q Is that your signature?
16:03:02 10 A.  Yes.
16:03:04 11 Q And if you turn to the next page, it appears that
16:03:08 12 there's three nore signatures; correct?
16:03:17 13 A, Yes.
16:03:18 14 Q Now, the borrower or the current owner of the
16:03:21 15 property at that tinme was Green Valley Comerce Center,
16:03:24 16 LLC, correct?
16:03:24 17 A, Yes.
16:03:25 18 Q Wiat was Anerican Nevada Hol ding, LLC? Wy did
16:03:28 19 they sign this?
16:03:29 20 A | -- we received the structure, the spring
16:03:35 21 structure. | just don't renenber it now, but, Iike,
16:03:39 22 they were a parent conpany and they had nmenbers. And
16:03:43 23  somewhere down the line of that nenbership, the -- at
16:03:48 24 the end of that hierarchy, they would own properties --
16:03:52 25 multiple properties -- like a tier structure.
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16:03:55 1 And Green Vall ey Conmerce Center was one oFa?%O%%AL
16:04.01 2 LLCs which was owned by Anerican Nevada and Silver
16:04.05 3 Springs, Inc. And so in order to nake sure that we get
16:04:11 4 the proper conveyance, we have to get not only the --
16:04:17 5 the right owner to sign, but also the parent conpanies
16:04:20 6 to sign. And other reasons including other --
16:04:25 7 Q Look at the first page.
16:04:27 8 AL -- other entities were also the guarantors. One
16:04:30 9 was a leasing guarantor and one was the corporate
16:04:33 10 guarantor. That is B(V) and --
16:04:37 11 Q GCkay. So you're looking --
16:04:39 12 MR LEWN Vait. Can we have the witness finish
16:04:42 13  his answer, because...
16:04:48 14 A -- and B(Vl).
16:04:50 15 BY MR SHAPI RO
16:04:50 16 Q Ckay. So what page are you |l ooking at?
16:04:51 17 A 1429.
16:04:53 18 Q So Bidsal 1429, which is the first page of the
16:04:56 19 deed in lieu agreenent; correct?
16:04:58 20 A.  Yes.
16:05:00 21 Q And you're referencing section 1B(V)?
16:05:03 22 A And VI.
16:05:04 23 Q And VI. So Silver Springs, Inc., was a carve-out
16:05:10 24 guarantee or it signed a carve-out guarantee; correct?
16:05:14 25 A.  Yes.
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1 Q And Anmerican Nevada Hol di ngs signed a Ieasr%%e 258
2 guar ant ee?
3 A, Yes.
4 Ckay. Now, what's the date of this agreenent?
5 A.  Septenber 22, 2011.
6 Q And you bought the property when?
7 A.  The actual property? Septenber 22.
8 Q I'msorry. Thank you for correcting ne.
9 You becanme the owner of the note at what date?
10 A. | think June 3, 2011.
11 Q GCkay. So why was there a gap between June and
12  Septenber?
13 A. Negotiating with the borrower, Anerican Nevada
14 and GVCC, to get a proper -- get the | oan negotiated and
15 signed. And also they were managi ng the property at
16 that tine, to be able to get the rents and security
17 deposit back properly.
18 Q Ckay. Drawing your attention, again, |ooking at
19 the first page of the deed in |ieu agreement, |'m
20 |l ooking at Section 1B(1)?
21 A.  Section 1B --
22 Q (I).
23 A, ay.
24 Q |Is that the note that you purchased on June 3 or
25 around June 3?
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16:06:27 1 A. That's the original note. rage <8b
16:06:28 2 Q Ckay. And (Il), is that the deed of trust that
16:06:33 3 secured the note that you purchased?
16:06:34 4 A. Correct.
16:06:35 5 Q (II'l) is an assignment of |eases or rents
16:06:39 6 associated with that?
16:06:40 7 A.  Yes.
16:06:40 8 Q Ckay. If you could turnto -- well, actually,
16:06:47 9 sanme page, Section 1C. What was the point of
16:06:51 10  Section 1C?
16:06:51 11 A. Basically, it's a full release of the lien and
16:07:.01 12 the guarantee. So once they convey the property, then
16:07.07 13 basically they want to be done. They don't want to have
16:07:12 14 a lawsuit or any other future clains.
16:07:16 15 Q Now, you heard Ben testify earlier today;
16:07:21 16 correct?
16:07:21 17 A, Yes.
16:07:23 18 Q And part of Ben's testinony was that he testified
16:07:25 19 that as of June 3 when they bought the note, that he
16:07:28 20 considered that you owned the property. Do you recall
16:07:31 21 that testinony?
16:07:32 22 A.  Yes.
16:07:32 23 Q Do you agree with his assessnent?
16:07:34 24 A.  No.
16:07:34 25 Q Wy not?
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16:07:35 1 A. Note is a -- purchase is a risky business Eggcgu%?
16:07:41 2 it's subject to potential pitfalls before you can
16:07:45 3 actually own a property. The borrower can file
16:07:48 4  bankruptcy, the borrower can sell the property and pay
16:07:52 5 you off, the borrower can cone up with the noney and
16:07:57 6 make the loan current, and -- | don't even know. Maybe
16:08:04 7 there are nore of those potential pitfalls, but -- no.
16:08:06 8 It's not a property.
16:08:09 9 Q Looking at Section 2.1, which is on the next
16:08:14 10 page, what was the borrower agreeing to do here?
16:08:21 11 A. It's an absolute conveyance of the -- of the
16:08:26 12 property.
16:08:26 13 Q And is that the triggering event as far as when
16:08:33 14  you becone the owner of the actual property?
16:08:35 15 A.  Yes.
16:08:50 16 Q Now, looking at Section 2.2, Roman nuneral A,
16:09:09 17 what was the purpose of this provision?
16:09:13 18 A, So basically this is a deed inlieu. It's the
16:09:31 19 so-called predecessor docunent to the grant deed. So
16:09:36 20 this is an agreement entered -- basically the neeting of
16:09:39 21 the mnds -- between the borrower and the | ender, that
16:09:43 22  will -- eventually will result in obtaining a grant
16:09:47 23 deed. So basically what it says is that we are doing
16:09:52 24 this docunent, but later on, the grant deed wll be the
16:09:56 25 final docunment. So until the grant deed is issued, the
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16:10:00 1 lienis -- still remin. rage 288
16:10:03 2 Q Turning your attention to Section 2.10, which is
16:10:06 3 on Bidsal 1432. This tal ks about a dollar amount of
16:10:22 4  295,258.93. Do you see that?
16:10:25 ) A.  Yes.
16:10:25 6 Q Wt -- tell ne why this provision was included?
16:10:29 7 A. Wien we bought the note, the note was already in
16:10:36 8 default. And the borrower was acting as a so-called
16:10:44 9 defaulted borrower and was obligated to collect the rent
16:10:51 10 on behalf of the Iender. In the |oan docunents, there's
16:10:54 11 a docunent called a license that -- actually, it's in
16:10:57 12 t he assignnent of rent or deed of trust that -- well,
16:11:02 13 let ne backtrack.
16:11:03 14 When we bought the note, we put ourselves in the
16:11.06 15 shoes of the existing | ender, so now we are the | ender.
16:11.09 16 As soon as we buy the note, we are the lender. So we
16:11:12 17 are entitled to all the obligations of the borrower or
16:11:15 18 all the proceeds that they collect fromthe property.
16:11:15 19 And under the fact that we are in the shoes of the
16:11:34 20 previ ous | ender and based on the assignnment of rent, the
16:11:39 21 borrower who used to have a license to collect the rent,
16:11:43 22 pay the bills, and keep the revenue, that license is
16:11:49 23 revoked. They no |longer can reap the benefit of the
16:11:54 24  profits.
16:11:55 25 So whatever rent is collected, it needs to pay
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16:12:00 1 the expenses fromthe date of the default, which Fa?%i%ig
16:12:03 2 it was sonetine in 2010, and keep all that nonies for
16:12:08 3 the benefit of the lender. |In this case, we are the
16:12:12 4  |ender.
16:12:13 5 Q Wis this a specifically negotiated provision?
16:12:16 6 A It's the -- the concept and the | anguage is
16:12:20 7 actually in the | oan docunents. But the running total
16:12:25 8 and the amount of how nmuch is going to be, that was --
16:12:28 9 vyeah. Because they had to provide us with the
16:12:31 10 financials, how nuch they are naking every nonth, how
16:12:33 11 much 1s the cost. So we knew the rent coll ections, we
16:12:39 12 knew the expenses per nonth. They would provide that.
16:12:41 13 So in terns of the -- the docunent, that was already in
16:12:45 14  the loan docunment. But in ternms of the anmounts, that
16:12:49 15 was reflected here in 2.10.
16:12:51 16 Q Now, at the second part of 2.10, it tal ks about a
16:12:56 17 managenent agreenent.
16:12:57 18 A, Yes. So what happened is --
16:13:00 19 MR LEWN Can we have a question?
16:13:04 20 BY MR SHAPI RO
16:13:04 21 Q Dd-- did Arerican Nevada Realty, LLC, enter
16:13:09 22 into a managenent agreenment to nmanage the property?
16:13:12 23 A.  They were managi ng the property, but as a part of
16:13:20 24 the deed in lieu, yes. W did sign a managenent
16:13:24 25 agreenment that becane a part of this docunent -- this
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16:13:27 1 deed in lieu docunent. And I'mthinking it was Oﬁgg%fmo
16:13:30 2 the exhibits. And they were managing it frombefore we
16:13:34 3 buy it all the way through 2011 till Septenber, and then
16:13:40 4 they keep managing it through sonewhere in the -- |
16:13:44 5 think mddle of 2012.
16:13:46 6 Q And at the tine that they stopped managi ng the
16:13:49 7 property, who took over the managenment of the property?
16:13:51 8 A. Then | took over the nmanagenent.
16:13:58 9 MR LEWN I'msorry. Wat was the date that
16:14:00 10 they -- they ended nmanagenent?
16:14:01 11 THE W TNESS: Sonetine there's a general
16:14:03 12 | edger --
16:14:04 13 MR LEWN | just wanted to know the date you
16:14.06 14  said earlier.
16:14:06 15 THE ARBI TRATOR. He said mddle of 2012.
16:14:09 16 MR LEWN. Thank you, Your Honor.
16:14:09 17 THE ARBI TRATOR: Certainly.
16:14:09 18 THE W TNESS: Thank you, Your Honor.
16:14:11 19 BY MR SHAPI RO
16:14:11 20 Q Drawng your attention to 2.11, next page. Wy
16:14:23 21 was this provision included?
16:14:23 22 A. Because they had this -- the -- Anmerican Nevada,
16:14:28 23  the managenent conpany for the borrower, had the -- was
16:14:33 24 collecting and keeping the security deposits -- rent
16:14:37 25 security deposits of the tenants, and based on the --
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16:14:45 1 this deal, they had it turn over to us. rage <32
16:14:48 2 Q Direct your attention to Exhibit 10. Can you
16:14:59 3 tell me what Exhibit 10 is?
16:15:00 4 A. That's the grant bargain, grant deed and deed of
16:15:10 5 sale that basically transfers the property from G een
16:15:17 6 Valley Cormmerce Center to Green Valley Comerce, LLC
16:15:20 7 Q Ckay. And what date did that transfer occur?
16:15:25 8 A On Septenber 22, 2011.
16:15:30 9 Q Al right. Now !l want to go back. So this --
16:15:34 10 there's sone discussion about the fact that the full
16:15:36 11 | egal description was not attached to this docunent. |
16:15:39 12 want to draw your attention back to Exhibit 8  To Bates
16:15:46 13 No. 1444. So 1444,
16:15:56 14 Tell me when you're there.
16:15:57 15 A, I'mthere.
16:15:59 16 Q Okay. Is this -- was this the | egal description
16:16:04 17 on -- of the property you were obtaining title to on
16:16:08 18 Sept enber 22, 20117
16:16:10 19 A, Yes.
16:16:13 20 Q And this legal description appears to go on pages
16:16:18 21 15 and 16 or Bates stanp Bidsal 1444 to 1445; correct?
16:16:24 22 A.  Yes.
16:16:24 23 Q How many parcels are described in this |egal
16:16:29 24  description?
16:16:29 25 A Two.
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1 Q Two parcels or three? rage 2%
2 A Two.
3 Q Well, let ne direct your attention to 1445.
4 A Yeah. |'m--
5 Q Okay. So what is the third parcel that is
6 conveyed? |Is that an actual parcel or is that something
7 else?
8 A It's an easenent parcel, service parcel.
9 Q Okay. So when it cones to actual real property
10 as opposed to easenent, how many parcels were there?
11 A.  Two parcels plus an easenent, so three.
12 Q Ckay. Two parcels plus an easenent. And on
13 those two parcels, how many buil dings were there?
14 A. Al together, eight.
15 Q If you had wanted to sell just one of these
16 parcels, would you have been able to -- to sell just one
17 of the parcels?
18 MR LEWN  Objection to the extent it calls for
19 a legal conclusion.
20 THE ARBI TRATOR: | f he knows.
21 A.  Fromwhat | renenber, no, because it was kept as
22 one park -- one industrial park.
23 BY MR SHAPI RO
24 Q And if you had wanted to sell one building, would
25 you have been able to sell one building?
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16:17:45 1 A.  No. rage 298
16:17:45 2 Q Did you consider the property to be one parcel or
16:17:52 3 two parcels? |In other words, one property or two
16:17:55 4 property or eight property or nine property? Wat did
16:17:58 5 you consider it to be?
16:17:59 6 A At that time, | was looking at it as one
16:18:02 7 property. One park.
16:18:04 8 Q Now, turning to Exhibit 9.
16:18:16 9 MR. SHAPI RO And | guess, just as a housekeeping
16:18:18 10 rmatter, Rod, do you agree that the |egal description
16:18:22 11 attached to the deed in lieu agreenent, it would be the
16:18:25 12 sanme as the one on the deed?
16:18:27 13 MR LEWN: That's ny understandi ng.
16:18:30 14 MR. SHAPIRO Ckay. Do we need to suppl enent
16:18:31 15 that exhibit, or can we just have that understandi ng?
16:18:33 16 Either way, | don't care. |If you want --
16:18:36 17 MR LEWN  Whatever H s Honor wants.
16:18:37 18 THE ARBI TRATOR: It isn't going to matter to ne.
16:18:37 19 MR LEWN. That's fine. It doesn't matter to
16:18:39 20 me, as long as we understand that it's two -- that there
16:18:41 21 are not three parcels listed and --
16:18:45 22 MR. SHAPI RO Sure.
16:18:46 23 MR LEWN. That one parcel has been stated in
16:18:50 24  various tinmes.
16:18:53 25 MR. SHAPI RO  Yep.
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16:18:53 1 BY MR SHAPI RO rage 254
16:18:53 2 Q Al right. Turning to Exhibit 9. On
16:18:59 3 Exhibit 9 -- thisis already in evidence. It's the
16:19:03 4 settlement statenent for the transfer of the title to
16:19:09 5 t he property; correct?
16:19:10 6 A, Yes.
16:19:10 7 Q There's really only two itens under the buyer
16:19:20 8 credit colum. Do you see that?
16:19:22 9 A.  Yes.
16:19:22 10 Q Wiat are those two itens?
16:19:23 11 A Well, this refers back to the DIL. One is the
16:19:27 12 net rent collected by the borrower/seller, and the other
16:19:33 13 one is a security deposit.
16:19:34 14 Q Ckay. At the time that you closed on title to
16:19:54 15 the property, which was Septenber 22, 2011, did you have
16:19:56 16 a signed operating agreenent for Geen Valley Conmerce?
16:20:03 17 A.  No.
16:20:03 18 Q And when did you ultimately sign the operating
16:20:08 19 agreenment for Geen Valley Commerce?
16:20:12 20 A.  Sonetine in Decenber of 2011.
16:20:15 21 Q I'mgoing to direct your attention to Exhibit 6.
16:20:25 22  Looking at the second page of Exhibit 6 -- this is an
16:20:29 23 email fromDavid LeGand to you dated Decenber 10, 2011;
16:20:35 24  correct?
16:20:35 25 A, Yes.
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16:20:36 1 Q Do you know if you had signed the operati ngage &9
16:20:39 2 agreenent at the tine you received this emil?
16:20:41 3 A. | think -- 1 think I did. Sonmetime in 2011. |
16:20:50 4 don't renenber was it -- | think it was maybe before
16:20:53 5 then or about that time frane.
16:20:55 6 Q Well, go tw nore pages. This is an email from
16:21:03 7 you to David LeGand dated Decenber 12, 2011; correct?
16:21.06 8 A Yes.
16:21:.07 9 Q And what do you say?
16:21.08 10 A. Yeah. So it's signed by 12-12.
16:21:11 11 Q Ckay. So by Decenber 12, 2011, it was signed.
16:21:15 12 So it would have been early 2000 -- or early Decenber of
16:21:20 13  2011; correct?
16:21:20 14 A.  Yes.
16:21.21 15 MR LEWN I'msorry, Jim | have four pages in
16:21:24 16 this exhibit. |Is there only three?
16:21:28 17 MR SHAPIRO: No, there's four. | haven't talked
16:21:30 18 about all four, but yeah. There's four.
16:21:33 19 MR LEWN. Because you said go two pages and the
16:21:34 20 email -- the email you're talking about is three pages.
16:21:38 21 THE ARBI TRATOR: Well, yeah. Two pages from
16:21:39 22  where he was before is where he ended up. Al right.
16:21:45 23 MR SHAPIRO Al right.
16:21:45 24 BY MR SHAPI RO
16:21:47 25 Q Direct your attention to Exhibit 5. Do you
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_ — Page 296
recogni ze Exhibit 57

A.  Yes.
Q Wat is Exhibit 5?

A. That's the signed operating agreenent for G een

1

2

3

4

5 Val | ey Commer ce.
6 Q Are your initials anywhere on that first page?
7 Yes.

8 Whi ch ones are your initials?

9

A
Q
A. The bottomright corner. SB, Shawn Bidsal.
Q

10 Is that the one on the right or is that the
11 initials on the left?

12 A. To the right.

13 Q GCkay. And did you initial each page?

14 A Yes.

15 Q Now, do you know who the other initials are?
16 A. It's Ben CGol shani.

17 Q Were you present when he signed and initialed
18 this?

19 A Yes.

20 Q So you watched himdo it?

21 A W did it together.

22 Q GCkay. And then if you can turn to Bidsal 21,

23 which is page 21. 1Is that your signature?
24 A. Page 21 or Exhibit 217
25 Q I'msorry. Page 21 of Exhibit 5. If I said
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16:23:.02 1 exhibit, | meant Bates stanp. But anyway, page 2?196 v
16:23:17 2 I's that your signature?
16:23:18 3 A, Yes.
16:23:18 4 Q Wwll, all four are not. Are your signhatures on
16:23:22 5 t hat page?
16:23:23 6 A.  Yeah, two signatures.
16:23:23 7 Q Do you recognize Ben's signatures?
16:23:25 8 A, Yes.
16:23:26 9 Q Is it fair to say that the process of agreeing on
16:23:33 10 the actual l|anguage in this operating agreenment was | ong
16:23:36 11  and arduous?
16:23:39 12 A.  Sonmewhat, yes.
16:23:42 13 Q Wien did you first start trying to agree on the
16:23:47 14 | anguage of the operating agreement. Do you recall?
16:23:49 15 A, \What part of the agreenent?
16:23:51 16 Q Any part. Wen did you first decide "we need to
16:23:55 17 draft an operating agreenent"?
16:23:56 18 A It was early on in June, July of 2011.
16:24.02 19 Q Okay. So between June, July of 2011 and Decenber
16:24.07 20  when you finally signed it, that's a period of how many
16:24:09 21  nont hs?
16:24:10 22 A.  Six nonths. Five, six nonths.
16:24:13 23 Q Five, six nonths. GCkay. Was the |anguage in
16:24:19 24 this agreenent -- well, strike that.
16:24:22 25 If you | ook at page 1, under "the business of the
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16:24:27 1 conpany,"” what does that say? rage <38
16:24:31 2 A It's basically buying a secured note, converting
16:24:36 3 it to property, and running it. Managing it.
16:24:38 4 Q Was that the intended busi ness of the conpany
16:24:41 5 when you signed the operating agreenment on -- in
16:24:44 6 Decenber of 20117
16:24:45 7 A.  Yes.
16:24:46 8 Q Was that an accurate description of what both you
16:24:51 9 and Ben contenpl ated the business of the conpany to be?
16:24:55 10 A At that tine, yes.
16:24:55 11 Q Now, draw your attention to Exhibit B, which is
16:25:11 12 the last page. What was your percentage interest in
16:25:23 13 this conpany?
16:25:24 14 A. 50 percent.
16:25:25 15 How nmuch cash capital did you contribute?
16:25:29 16 A 1,215, 000.
16:25:31 17 Q And what was CLA Properties' percentage interest?
16:25:35 18 A 2,834, 250.
16:25:38 19 Q Wiat was their percentage interest?
16:25:39 20 A Capital.
16:25:41 21 Q \Wat was CLA Properties' percentage interest?
16:25:44 22 A. 50 percent.
16:25:44 23 Q@ And how much cash capital did CLA Properties
16:25:48 24  contribute?
16:25:49 25 A 2,834, 250.
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16:25:53 1 Q Wy is it that the percentage interest vvaspg%%a%gg
16:25:56 2 when the cash capital was not equal ?
16:25:59 3 A. A couple of reasons. |'mthe one who found the
16:26:03 4 property, tied it up, got the opportunity on it, and
16:26:07 5 then assigned it to the Geen Valley Conmerce and
16:26:11 6 brought in Ben to be a partner. And also | did all of
16:26:18 7 the work from beginning to now managi ng the property.
16:26:22 8 Q D d you have any type of an agreenent with Ben
16:26:25 9 about the return of cash capital contributions?
16:26:29 10 MR LEWN.  Objection. \Watever the agreenent --
16:26:34 11 is he tal king about the agreenent in the operating
16:26:38 12 agreenment, which isn't the agreenent we're talking? |Is
16:26:40 13  he tal king about sonething el se?
16:26:41 14 THE ARBI TRATOR: It's a yes-or-no question, first
16:26:42 15 of all. So we'll take -- we'll take it if necessary.
16:26:47 16 BY MR SHAPI RO
16:26:47 17 Q GCkay. So did you have any type of an agreenent
16:26:51 18 wth Ben regarding the return of his initial cash
16:26:53 19 capital?
16:26:54 20 THE ARBI TRATOR: Did you have an agreenent with
16:26:55 21 himor did you have any conversations with hinf
16:26:57 22 MR SHAPI RO The question was agreenent.
16:26:57 23 BY MR SHAPI RO
16:26:59 24 Q D d you have an agreenent?
16:27:00 25 THE ARBI TRATOR:  Ckay.
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16:27:00 1 A.  Yes. rage S0
16:27:01 2 BY MR SHAPI RO
16:27.01 3 Q And what was that agreenent?
16:27:03 4 MR LEWN  OQbjection. Calls for concl usion.
16:27:05 5 THE ARBI TRATOR: Are we tal king about what's in
16:27.08 6 the operating agreenent, or are we tal king about
16:27.08 7 sonething el se?
16:27:10 8 MR. SHAPIRO |'mtalking about generally. D d
16:27:12 9 they have an understanding --
16:27:14 10 MR GERRARD: So ask that question. D d they
16:27:14 11 have an under st andi ng.
16:27:14 12 MR. SHAPIRG Al right.
16:27:16 13 BY MR SHAPI RO
16:27:16 14 Q D d you have an understanding -- did you and Ben
16:27:18 15 have an understanding regarding Ben's return -- the
16:27:21 16 return of Ben's initial cash capital?
16:27:23 17 MR LEWN  Objection. |It's subjective to
16:27:26 18 understanding. It's irrelevant to what was said between
16:27:27 19 the parties.
16:27:28 20 THE ARBI TRATOR: Not necessarily. | mean, the
16:27:30 21 intention of the parties as it goes to any potenti al
16:27:33 22 anbiguities nakes it relevant. So I'mgoing to allow
16:27:35 23 the question. | haven't declared anbiguity, but
16:27:39 24  obviously --
16:27:40 25 MR SHAPIRO That's the whole fight.
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16:27:42 1 THE ARBI TRATOR: Yeah. It's overruled. Tlﬁgge -
16:27:46 2 objection is overrul ed.
16:27:48 3 A.  Yes, | had that understanding.
16:27:49 4 BY MR SHAPI RO
16:27:49 5 Q And what was your understanding wth Ben?
16:27:52 6 A. So basically, if we are going to return the
16:28:00 7 partners' capital, either we do it through a refinance
16:28:03 8 where there's enough -- refinance all of the -- the
16:28:08 9 cashout financing is generated to pay back both
16:28:11 10 partners. That's one scenario.
16:28:13 11 The other scenario is if we sell the whole assets
16:28:17 12 of the conpany and generate enough noney to pay back the
16:28:21 13 cash contributions.
16:28:23 14 Q Ckay. Does Exhibit B to the operating agreenent
16:28:27 15 reflect that understandi ng?
16:28:29 16 MR LEWN  Objection. Calls for his opinion as
16:28:34 17 to what it says.
16:28:37 18 THE ARBI TRATOR: Overruled. | nean, it's not an
16:28:39 19 objection, but yeah, that's the gist of the question.
16:28:42 20 A.  Yes.
16:28:43 21 BY MR SHAPI RO
16:28:43 22 Q At the time Exhibit B was drafted, were you and
16:28:48 23  Ben contenplating subdividing and selling the
16:28:51 24  properties?
16:28:53 25 A.  Subdividing --
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16:28:59 1 MR LEWN I'msorry. QObjection. The df% ?i?’nogz
16:29:01 2 took place over a long period of tine. Can we pin down
16:29:01 3 atinm? It's vague as to tine.
16:29:09 4 MR SHAPI RO. Ckay.
16:29:10 5 BY MR SHAPI RO
16:29:10 6 Q There was previously -- during Ben's testinony,
16:29:15 7 there was evidence introduced that the |anguage of
16:29:19 8 Exhibit B was primarily finalized at |east by
16:29:23 9 Septenber 22, 2011. |Is that your understanding?
16:29:27 10 A.  Yes.
16:29:28 11 Q GCkay. So let's just use Septenber 22, 2011.
16:29:36 12 Excuse ne.
16:29:41 13 Can you turn to Exhibit 91, please? It's going
16:29:53 14 to be in a different binder.

15 MR. LEWN:. Shawn, the binders are there and

16 they're nunbered.

17 THE W TNESS: Wi ch nunber?

18 MR LEWN:. 91.

19 BY MR SHAPI RO
16:30:33 20 Q GCkay. So Exhibit 91 is an email from David
16:30:36 21 LeGand to you and Ben; correct?
16:30:38 22 A.  Yes.
16:30:39 23 Q And what's the date of this emil?
16:30:42 24 A. Septenber 16, 2011.
16:30:44 25 Q Al right. Can you read the first paragraph of
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16:30:47 1 this email? rage SO
16:30:47 2 A.  "Shawn and Ben, | made some minor edits on the
16:30:52 3 Schedul e B and answered sonme of Ben's questions.”
16:30:54 4 Q GCkay. Now !l want to turn to the very |ast page
16:30:57 5 of this exhibit. Can you conpare that to Exhibit B of
16:31.07 6 the operating agreenent that was ultimately signed by
16:31.09 7 you and Ben? Do you see any differences? Ilgnore the
16:31:21 8 underlining and the balloons along the right-hand side
16:31:25 9 that talk about "delete.” |If you ignore those, do you
16:31.28 10 see any differences between this Exhibit B in Exhibit 91
16:31:33 11 and the Exhibit B in Exhibit 57?
16:31:35 12 A. Fromthe word "preferred allocation"” down,
16:31:37 13 they're the sane. And the Exhibit B on top, the nenber
16:31:41 14  percentage interest is still the old nunber, 30-70. And
16:31:46 15 then also the nmenber capital is blank.
16:31:48 16 Q Oay. So if I -- if you focus on "preferred
16:31:51 17 allocation and distribution schedule,” fromthat point
16:31:55 18 down, it's the sanme. |Is that your testinony?
16:31:58 19 A, Yes.
16:32:00 20 Q Okay. So certainly by September 16, if not
16:32:05 21 before -- because LeG and says, "I nade sone m nor
16:32:10 22 edits" -- but certainly by Septenber 16, 2011,
16:32:14 23 everything from"preferred allocation and distribution
16:32:16 24 schedul e" bel ow was finalized; correct?
16:32:18 25 A, Yes.
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16:32:20 1 Q Ckay. So as of Septenber 16, 2011, what drgge 7
16:32:27 2 Geen Valley Comerce own?
16:32:28 3 A.  The note. Docunents on the Green Valley Commerce
16:32:34 4 property.
16:32:34 5 Q And was it contenpl ated as between you and Ben
16:32:41 6 that you would be subdividing and selling the individual
16:32:46 7 buildings as of Septenber 16, 2011?
16:32:48 8 A. No. Selling part, no.
16:32:52 9 Q Now you're making a distinction. Explain.
16:32:55 10 A, I've done this before multiple times. | can
16:33:00 11  enhance the value of a property by subdivision. And
16:33:04 12 |'ve done it in comercial setting and |'ve done it in
16:33:06 13 residential setting.
16:33:07 14 So basically, when we -- when we take a property
16:33:12 15 and we do a subdivision, it wuld enhance the value. So
16:33:19 16 sonetinme after this date, | think around Cctober, we did
16:33:27 17 a recordation of subdivision.
16:33:29 18 Q But as of Cctober, were you planning on selling
16:33:31 19 any of the buildings?
16:33:33 20 A At that tinme, no.
16:33:36 21 Q GCkay. Utimtely you did, though; correct?
16:33:39 22 A, Yes. Actually, we couldn't regardl ess of --
16:33:43 23 Q Was -- was Ben receptive to the idea of selling
16:33:47 24  properties, or did he resist that concept?
16:33:50 25 A He didn't want to sell it. He -- his idea was to
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16:33:53 1 keep it for cash flow rage o
16:33:56 2 Q How do you know that ?
16:33:57 3 A. W had conversations. And he basically liked to
16:34:02 4 invest, and once invested, wants to just collect the
16:34.05 5 rent.
16:34.06 6 Q So going back to Exhibit B of Exhibit 5. And you
16:34:19 7 can put that binder away. | think we're done with it.
16:34:30 8 There's the -- and I"'mgoing to focus your attention to
16:34:33 9 "preferred allocation and distribution schedule."
16:34.36 10 There's a paragraph below that and then there's first
16:34:39 11 step, second step, third step, fourth step. Do you see
16:34:42 12 t hat ?
16:34:42 13 THE ARBI TRATOR: O final step.
16:34:45 14 MR SHAPIRO O final step. Thank you. Yes.
16:34:45 15 BY MR SHAPI RO
16:34:49 16 Q Tell me your understandi ng about what that
16:34:52 17 | anguage was supposed to acconpli sh.
16:34:55 18 A. That's basically a special -- or in this instance
16:35:00 19 they call it a preferred allocation where you're trying
16:35:04 20 to either wind down the conpany, gradually close it, or
16:35:09 21 you're trying to return the cash capital contributions
16:35:17 22 of nenbers in one shot. So based on that, if you go and
16:35:24 23 do a refinance, you generate enough cash out dollars to
16:35:30 24  pay off the -- both nenbers. You would pay off both
16:35:34 25 nmenbers and that would be the return of the --
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16:35:36 1 100 percent return of capital. O the other one raslge 520
16:35:40 2 the -- you basically sell the assets of the conpany and
16:35:44 3 wind down and |iquidate and cl ose.
16:35:47 4 Q MWs it -- in your opinion, was this provision
16:35:51 5 ever triggered in any of the -- at any point in the
16:35:54 6 history of the conpany?
16:35:55 7 A.  No.
16:35:56 8 Q Wy not?
16:35:58 9 A. W never conplied with this special allocation.
16:36:05 10 It never triggered.
16:36:08 11 Q Now, going to the next paragraph, which is a
16:36:11 12 short sentence, it says, "Losses shall be allocated
16:36:15 13 according to capital accounts.” Do you see that?
16:36:17 14 A.  Yes.
16:36:17 15 Q And then followng that, it -- there's a
16:36:20 16  paragraph or there's two nore paragraphs. Can you
16:36:24 17 read -- let's just start with the -- the paragraph
16:36:27 18 followng it. It starts with "Cash distributions of
16:36:30 19 profits.” Can you read that, please?
16:36:30 20 A.  "Cash contributions of profits from
16:36:33 21  operations" --
16:36:34 22 Q You said "contributions.” |Is that what it says?
16:36:36 23 A, "Distributions" -- I"'msorry -- "of profits from
16:36:39 24  operations shall be allocated and distributed 50 percent
16:36:42 25 to Shawn Bidsal and 50 percent to CLA Properties, LLC"
Litigation Services | 800-330-1112
APPENDIX (PX)005562 www.litigationservices.com

26A.App.5857


http://www.litigationservices.com

26A.App.5858

ARBITRATION DAY 1 - 03/17/2021

16:36:46 1 Q Right. And then can you read the final rage o
16:36:48 2 par agr aph?
16:36:48 3 A "It is the express intent of the parties that
16:36:52 4 cash distributions of profits refers to distributions
16:36:58 5 generated fromoperations resulting in ordinary incone
16:37:00 6 in contrast to cash distributions arising from capital
16:37:05 7 transactions or nonrecurring events such as the sal e of
16:37:09 8 all or substantially -- a substantial portion of the
16:37:12 9 conpany's assets or cash out financing."
16:37:15 10 Q Is it fair to say that your understanding with
16:37:28 11 Ben was that in all respects, you'd be treated as 50-50
16:37:33 12 partners unl ess the conpany sold the property -- which,
16:37:41 13 as of Septenber 16, it wasn't even a property; it was a
16:37:45 14 prom ssory note -- but it sold it's prinmary asset, or
16:37:48 15 there was a refinance that had enough noney to pay off
16:37:52 16 the cash capital contributions?
16:37:54 17 MR. LEWN. Objection, Your Honor. His
16:37:55 18 unexpressed understanding is not relevant.
16:38:01 19 THE ARBI TRATOR: Say that agai n.
16:38:02 20 MR LEWN:. H s unexpressed understanding is not
16:37:57 21 relevant. What's in his mnd is not pertinent to what
16:38:08 22 took place between the nenbers or the partners or the
16:38:11 23 two of them
16:38:13 24 MR. SHAPI RO. And, Your Honor, again, it is
16:38:14 25 rel evant because it is anmbiguous, and that's the whole
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16:38:18 1 point that we're here. And so | think it does gop?%e 558
16:38:20 2 what was the understanding of the parties, what was the
16:38:23 3 intent.
16:38:25 4 MR LEWN:  Your Honor, the intent is described
16:38:28 5 by --
16:38:29 6 THE ARBI TRATOR: Well, you said "unexpressed."
16:38:31 7 MR LEWN. That's right.
16:38:32 8 THE ARBI TRATOR: "The unexpressed intent." So if
16:38:37 9 there was a thought in soneone's mnd that was never
16:38:40 10 expressed, | agree with you.
16:38:42 11 MR LEWN. That's what we're tal king about.
16:38:44 12 MR SHAPIRO It was expressed. It was expressed
16:38:47 13 in Exhibit B.
16:38:48 14 THE ARBI TRATOR: So |'ll sustain an objection as
16:38:50 15 to an unexpressed intent. |If you want to rephrase the
16:38:55 16  question.
16:38:56 17 BY MR SHAPI RO
16:38:56 18 Q Based upon your discussions with Ben, was
16:39:.01 19 Exhibit B consistent with your agreenent with Ben?
16:39:05 20 MR LEWN. Sane objections, Your Honor.
16:39:07 21 THE ARBI TRATOR:  Overrul ed.
16:39:08 22 A, Yes.
16:39:08 23 BY MR SHAPI RO
16:39:08 24 Q And based upon your conversations wth Ben, was
16:39:24 25 your understanding with Ben consistent wth what
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1 Exhi bit B neans? rage S0
2 A Yes.
3 Q Okay. So you just testified about what your --
4 yours and Ben's understanding was regarding the return
5 of the cash capital; correct?
6 A, Yes.
7 Q Is Exhibit B consistent with that understandi ng?
8 A, Yes.
9 Q Please turn to page 10 of Exhibit 5. Actually,
10 strike that.
11 OCkay. Actually, we're back to page 10. Ckay.
12 There's a definition section. Do you see that?
13 A, Yes.
14 Q There's a definition of COP. |Is the COP the sane
15 as a capital account?
16 A Wat?
17 Q \Wen --
18 A, No.
19 Q D d you answer the question, or...
20 A. | didn't even understand the question.
21 Q Ckay. Wen you -- you and Ben as nenbers of
22 Geen Valley Commerce had a capital account for
23 accounting purposes; correct?
24 A. Capital account inthe -- with the CPA -- with
25 the outside CPA?
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16:41:45 1 Q Yes. rage St
16:41:45 2 A. A running capital account, yes. Yes.
16:41:47 3 Q Sure. Sure. And that's ny question, which is:
16:41:49 4 Is COP intended to be the sane thing as a capital
16:41:52 5 account or is it different?
16:41:53 6 A It's different.
16:41:54 7 Q Ckay. And the COP was intended to be what?
16:42:02 8 A The -- well, at what point in tine, first?
16:42:06 9 Q Wll, at the tinme that this was signed, the
16:42:13 10 Exhibit Bidentified the cash capital contributions of
16:42:16 11  each nenber, you being 1.215 mllion and Ben being
16:42:21 12 $2, 834, 250; correct?
16:42:24 13 A, Yes.
16:42:25 14 Q Ckay. Is that supposed to be the COP as of the
16:42:28 15 time that the operating agreenent was signed, or was the
16:42:30 16 COP sonething different?
16:42:31 17 A. As to the tinme of signing the operating
16:42:43 18 agreenment, the COP neant the cost of properties at that
16:42:47 19 time. So yes.
16:42:50 20 Q So yes what?
16:42:51 21 A.  The cost of purchase would be -- with sone
16:42:58 22 adjustnents because of certain expenses of purchase, the
16:43:05 23 COP woul d be what the cash capital of the partners was,
16:43:20 24 m nus sone adjustnents for the conversion of the note
16:43:28 25 into a property because there was sone cost invol ved.
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16:43:31 1 Q Turning to the next page, which is page 11I,Dage S

16:43:50 2 there's the formula -- well, okay. One nore page. That

16:43:53 3 was sinply a page to provide additional |anguage that

16:43:56 4 had been cut off on page 10, which we're not going to

16:43:59 5 talk about. So you can skip that.

16:44.01 6 Go to page 11, which is Bidsal 11. Here there's

16:44.07 7 two fornulas on this page. Do you see the fornulas?

16:44:12 8 A, Yes.

16:44:13 9 Q Wich one is the applicable formula to this

16:44.16 10 dispute?

16:44:16 11 A. | think the second fornula.

16:44:26 12 Q Ckay. So again, | guess, in all fairness, that

16:44.29 13 really depends on what the suprene court does, but

16:44:32 14 assuming that the suprene court upholds the arbitration

16:44.36 15 award, then the second formula woul d be the applicable

16:44:39 16 one?

16:44:39 17 A, Yes.

16:44:39 18 Q Ckay. And who proposed that |anguage, that

16:44.42 19 formul a | anguage?

16:44.43 20 A.  That was Ben's.

16:44:43 21 MR LEWN.  ojection, Your Honor. Again, we're

16:44.47 22 getting into drafting.

16:44:52 23 MR SHAPI RO Your Honor, | asked who proposed

16:44:54 24 it. It's not -- it's not an issue of drafting. |It's

16:44:57 25 just, is this something he cane up with, or is it
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16:44:59 1 sonething Ben cone up? |It's background and foundg??%nélz
16:45:03 2 THE ARBI TRATOR: Right. Okay. |'mgoing to
16:45:04 3 allow
16:45:04 4 MR SHAPI RO (Ckay.
16:45:06 5 MR GERRARD: Did you get an answer?
16:45:08 6 THE WTNESS: | said Ben.
16:45:10 7 MR GERRARD: (Ckay. | didn't hear the answer.
16:45:11 8 " msorry.
16:45:12 9 BY MR SHAPI RO
16:45:12 10 Q Now, here the fornula tal ks about the COP, and
16:45:20 11 the COP is defined as "the cost of purchase as it
16:45:27 12 specified -- as it's specified" -- that's a spelling
16:45:28 13 error, but -- "as it's specified in the escrow cl osing
16:45:32 14 statenent at the tine of purchase of each property owned
16:45:33 15 by the conpany"; correct?
16:45:35 16 A, Yes.
16:45:35 17 Q D d GVC purchase a property or a prom ssory note?
16:45:41 18 A.  Bought a prom ssory note.
16:45:44 19 Q Ckay. And at sone point, there was a conversion
16:45:48 20 of the prom ssory note to a property by virtue of the
16:45:52 21 deed in |ieu agreenent; correct?
16:45:54 22 A.  And the grant bargain.
16:45:57 23 Q And the grant bargain as well?
16:45:58 24 A Yes.
16:45:59 25 Q Okay. So at the tinme that the conversion
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16:46:04 1 occurred, that settlenment statenent was Exhibit SI.DaQ(Ias313
16:46:11 2 there anything on Exhibit 3 that identifies the cost of
16:46:14 3  purchase?
16:46:16 4 A. Exhibit 3 is the purchase of the note.
16:46:23 5 Q Oh, I'msorry. Were's the settlenment statenent
16:46:26 6 for the -- let's see. Ch, Exhibit 9. Exhibit 9.
16:46:31 7 That's the settlenment statenent for the escrow by which
16:46:37 8 G een Valley Conmerce obtained title to the property;
16:46:39 9 correct?
16:46:39 10 A, Yes.
16:46:40 11 Q And is there anything on this settlenent
16:46:42 12 statement that identifies the cost of purchase?
16:46:45 13 A, No, it does not.
16:46:46 14 Q Ckay. And so alnost inmediately out of the gate,
16:46:52 15 the facts of what actually happened were not natching
16:46:56 16 what the parties originally anticipated; correct?
16:46:58 17 A.  You can say that, yes.
16:47:02 18 Q Now, |I want to pause for a second. | want to
16:47:13 19 talk about this conversion. You nentioned that you --
16:47:18 20 you did a subdivision of the property; correct?
16:47:25 21 A, Yes.
16:47:26 22 Q Was Ben part of the decision to create -- or to
16:47:30 23  subdivide the property?
16:47:31 24 AL He was inforned. | did the work, but he was cc'd
16:47:40 25 on the emails and --
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Page 314
16:47:41 1 Q Wll, did he agree that that was a good idea”
16:47:42 2 A.  Yeah, he did agree.
16:47:45 3 Q Did he object to any subdivision?
16:47:48 4 A.  No.
16:47:49 5 Q GCkay. | want to turn your attention to
16:47:54 6 Exhibit 7. Do you recognize this docunent?
16:48.01 7 A.  Yes.
16:48:02 8 Q Wat is it?
16:48:02 9 A. That's the recordation of the CC&R for the -- for
16:48:12 10 the creation of the parcels for Green Valley Comerce,
16:48:15 11 the eight parcels plus the parking |ot.
16:48:17 12 Q kay.
16:48:19 13 A.  And the rights and obligations of the --
16:48:24 14 Q D d you have anything to do with the preparation
16:48:28 15 of this docunent?
16:48:28 16 A, Yes.
16:48:28 17 Q Tell me what your involvenent was?
16:48:30 18 A | worked on the CC&R. It was -- actually cane to
16:48:39 19 nme as a boilerplate docunent, a docunent which I changed
16:48:46 20 the information to reflect the -- Geen Valley
16:48:50 21 Commerce's property. And we finally recorded it in
16:48:57 22 March of 2012.
16:48:58 23 Q Ckay. Directing your attention to Bidsal 1392.
16:48:58 24 THE ARBI TRATOR: Hold on. Before you do that,
16:49:05 25 let's go off the record for a second.
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16:49:05 1 (Di scussion off the record.) rage st
16:49:05 2 MR. CGERRARD: What page did you say, Jinf
16:49:43 3 MR SHAPI RO 1391, which is page 37 of the
16:49:44 4  docunent.
16:49:50 5 THE WTNESS: Ckay.
16:49:50 6 BY MR SHAPI RO
16:49:50 7 Q Is that your signature?
16:49:52 8 A Yes.
16:49:55 9 Q And if you turn to the next page, what is this
16:49:58 10 page?
16:49:58 11 A It's a notary page.
16:50:01 12 Q And what date did you have it notarized?
16:50:04 13 A.  March 15, 2012.
16:50:06 14 Q And |ooking at the first page, when was the
16:50:08 15 docunent recorded?
16:50:09 16 A.  March 16, 2012.
16:50:13 17 Q Wiy did you prepare and record CC&Rs agai nst the
16:50:23 18 property?
16:50:23 19 A. That basically gets the property to a point that
16:50:29 20 If you want to sell it each parcel, you can.
16:50:32 21 Q Had you and Ben had di scussi ons about selling
16:50:36 22 part of the property as of March of 20127
16:50:39 23 A.  Yeah, we were tal king about it.
16:50:46 24 Q Was Ben in agreenent, or was he resisting?
16:50:51 25 A. Kind of resisting. Not very interested.
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16:50:59 1 Q At what point did he finally agree to sell ngr]l?/ 50
16:51.03 2 portion of the original property?
16:51.04 3 A.  Later on, we did sone nmarketing -- or actually
16:51:11 4 analysis of the market sonetine in -- mddle of the year
16:51:17 5 toward August of 2012. And Jeff Chang was the broker.
16:51.23 6 He brought in sone good anal ysis, sone nunmbers show ng
16:51.27 7 that we can nmake | ot of noney on this. And ne and Ben
16:51:33 8 tal ked about it, and we both agreed to list it at that
16:51:38 9 time.
16:51:39 10 Q Okay. So that occurred after March of 20127
16:51:42 11 A, Yes.
16:51:43 12 Q So by March of 2012, we are four nonths after the
16:51:52 13 operating agreenent was signed and over six nonths after
16:51:55 14 you obtained title to the property; correct?
16:51:56 15 A.  Yes.
16:51:56 16 Q At that tine, it still was not agreed upon that
16:52:01 17 anything would be sold; is that accurate?
16:52:02 18 A.  Agreed upon by partners, you're right.
16:52:06 19 Q Ckay.
16:52:06 20 THE ARBI TRATOR: M. Shapiro, just pick a spot in
16:52:10 21 the next ten mnutes or so that nakes sense.
16:52:13 22 MR SHAPIRO Perfect. Yeah, we're going to hit
16:52:14 23 a nice natural spot here soon, so.
16:52:17 24 BY MR SHAPI RO
16:52:17 25 Q Direct your attention to Bates stanp 1365. kay.
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Page 317
16:52:43 1 Direct your attention to Section 4.1. There's a defined
16:52:48 2 termin here called "declarant control period.” Do you
16:52:51 3 see that?
16:52:51 4 A, Yes.
16:52:51 5 Q Wio is the declarant?
16:52:52 6 A. G/C. Geen Valley Commerce, LLC
16:52:55 7 Q And what is the declarant control period?
16:52:55 8 A So...
16:53:18 9 MR LEWN. Can the witness answer w thout just
16:53:20 10 reading what the docunent says? Does he know one way or
16:53:24 11  anot her?
16:53:24 12 MR SHAPIRO |Is there any reason why he can't
16:53:26 13 | ook at the docunent to refresh his recollection?
16:53:28 14 MR. LEWN. Because, well, | want to get -- I'd
16:53:29 15 like to -- if he needs to refresh his recollection --
16:53:31 16 THE ARBI TRATOR: Let nme ask you this: How big an
16:53:34 17 issue is it in what we have -- what | have to decide
16:53:37 18 whether he knows off the top of his head what the
16:53:41 19 declarant control period is?
16:53:42 20 MR LEWN. Your Honor, you're right. |'msorry.
16:53:45 21 BY MR SHAPI RO
16:53:45 22 Q Do you recall what declarant control period is?
16:53:48 23 \What is the point of the declarant? Just generally
16:53:50 24  speaking, what does the declarant do?
16:53:52 25 A. | haven't read this section for a long tine.
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16:53:55 1 Q That's okay. W'Ill nove on. rage it

16:53:56 2 A. Basically, declarant neans the devel oper who --

16:54:01 3 or subdivider that -- in this case, is Geen Valley

16:54:06 4 Commerce -- and. ..

16:54:09 5 Q That's fine. That's fine.

16:54:10 6 AL Up to a point, as long as the majority of the

16:54:16 7 bui | di ngs or parcels are still owned, declarant is in

16:54:19 8 charge. And once it dispenses with so many of the

16:54:22 9 bui | di ngs, then there would a board appoi nted, on and

16:54:25 10 on.

16:54:25 11 Q Was Ben aware that you were preparing and

16:54:28 12 ultimately recording the CC&Rs?

16:54:30 13 A Yes.

16:54:31 14 Q Did he ever object to it?

16:54:32 15 A.  No.

16:54:33 16 Q There's an owners' association described and

16:54:39 17 provided for in the CC&Rs; correct?

16:54:41 18 A.  Yes.

16:54:42 19 Q And who manages that owners' association?

16:54:45 20 A | formed it and nmanage it.

16:54:57 21 MR, SHAPI RO Honestly, Your Honor, that's

16:54:57 22 probably a good spot.

16:54:58 23 THE ARBI TRATOR  Ckay. We'll take our evening

16:55:02 24 recess.

25 (The proceedi ngs concluded at 4:55 p.m)
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1 CERTI FI CATE OF REPORTER rage Sid
2 STATE OF NEVADA )

3 COUNTY OF CLARK )SS'

4 I, MA C O SULLIVAN, Certified Shorthand

5 Reporter, do hereby certify that I took down in

6 shorthand (Stenotype) all of the proceedings had in the
7 before-entitled nmatter at the time and pl ace i ndi cat ed;
8 and that thereafter said shorthand notes were

9 transcribed into typewiting at and under ny direction
10 and supervision, and the foregoing transcript

11 constitutes a full, true, and accurate record of the

12 pr oceedi ngs had.

13 I N WTNESS WHERECF, | have hereunto affi xed
14 my hand this 26th day of March, 2021.

15

16

17

18 M A C. O SULLI VAN, RPR, NV CCR #964
19
20
21
22
23
24
25
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Page 320
1 HEALTH | NFORMATI ON PRI VACY & SECURI TY: CAUTI ONARY NOTI CE

2 Litigation Services is comitted to conpliance with applicable federal
3 and state laws and regulations (“Privacy Laws”) governing the

4 protection andsecurity of patient health information.Notice is

5 herebygiven to all parties that transcripts of depositions and |ega

6 proceedings, and transcript exhibits, my contain patient health

7 information that is protected fromunauthorized access, use and

8 disclosure by Privacy Laws. Litigation Services requires that access,
9 nmaintenance, use, and disclosure (including but not Iimted to

10 electronic database maintenance and access, storage, distribution/

11 dissemnation and communication) of transcripts/exhibits containing
12 patient information be performed in conpliance with Privacy Laws.

13 No transcript or exhibit containing protected patient health

14 information may be further disclosed except as permtted by Privacy
15 Laws. Litigation Services expects that all parties, parties’

16 attorneys, and their H PAA Business Associates and Subcontractors wll
17 make every reasonable effort to protect and secure patient health

18 information, and to conply with applicable Privacy Law mandat es

19 including but not limted to restrictions on access, storage, use, and
20 disclosure (sharing) of transcripts and transcript exhibits, and

21 applying “mni num necessary” standards where appropriate. It is

22 recommended that your office reviewits policies regarding sharing of
23 transcripts and exhibits - including access, storage, use, and

24 disclosure - for conpliance with Privacy Laws.

25 © All Rights Reserved. Litigation Services (rev. 6/1/2019)
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1 J AMS
2 ok kK K %
3
4 SHAWN BI DSAL, an i ndividual, )
5 d ai mant / Count er - Respondent , g
6 V. g JAMS Ref No. 1260005736
7 CLA PROPERTI ES, LLC, a g
California limted liability )
8 conpany, )
9 Respondent / Count er cl ai mant . ;
10 :
11
12
13
14 DAY 2
15 ARBI TRATI ON
16 BEFORE DAVI D WALL, ESQ. , ARBI TRATOR
17 LAS VEGAS, NEVADA
18 THURSDAY, MARCH 18, 2021
19
20
21 Reported By Ma C. O Sullivan, RPR, NV CCR No. 964
Job No. 735326
22
23
24
25
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Page 321
1 JAVS ARBI TRATI ON,
2 taken at 3800 Howard Hughes Par kway, 11th Floor, Las
3 Vegas, Nevada, on Thursday, March 18, 2021, at
4 9:00 a.m, before Ma C. O Sullivan, Certified Court
5 Reporter, in and for the State of Nevada.
6
7 APPEARANCES:
8 For the d ai mant/ Count er - Respondent Shawn Bi dsal :
9 SM TH & SHAPI RO, PLLC
BY: JAMES E. SHAPI RO, ESQ
10 3333 East Serene Avenue
Suite 130
11 Hender son, Nevada 89074
(702) 318-5033
12 j shapi ro@m t hshapi ro. ocm
13 GERRARD, COX & LARSEN
BY: DOUGLAS D. GERRARD, ESQ
14 2450 Sai nt Rose Par kway
Suite 200
15 Hender son, Nevada 89074
(702) 796-4000
16 dgerrard@errard- cox. com
17
For the Respondent/ Counterclai mant CLA Properties, LLC
18
LAW OFFI CES OF RODNEY T. LEWN, APC
19 BY: RODNEY T. LEWN, ESQ
8665 W shire Boul evard
20 Suite 210
Beverly Hills, California 90211
21 (310) 659-6771
rod@t!| ewi n.com
22
Al so Present:
23
Shawn Bi dsal
24 Benj am n ol shani
25 (Via Zoom) Daniel Cerety
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Page 322
I N D E X

W TNESS: CHRI S W LCOX

EXAM NATI ON PAGE

By M. Gerrard 323, 383, 587
By The Arbitrator 378, 581
By M. Lewin 448, 613

© 00 N o o b~ w N P
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1 LAS VEGAS, NEVADA; THURSDAY, MARCH 18, 2%%918 53
2 9:00 A M
3 * ok ok
09:00:24 4 THE ARBI TRATOR: Ckay. So we're interrupting
09:00:45 5 M. Bidsal's testinony to take this w tness now,
09:00:48 6 correct?
09:00:49 7 MR, GERRARD: Correct.
8 THE ARBI TRATOR:. Ckay. Wuld you raise your
9 ri ght hand, please?
10  Wer eupon,
11 CHRI S W LCOX,
12 having first been called as a witness, was duly sworn
13 and testified as foll ows:
09:00:59 14 THE ARBI TRATOR: Al right. And is it Chris
09:00:59 15 Wl cox?
09:01:02 16 THE WTNESS: Chris L. WI cox.
09:01:02 17 THE ARBI TRATORR C-H R-1-S? Comon spelling
09:01:06 18 W/l cox?
09:01:07 19 THE WTNESS: WI-L-CO X
09:01:09 20 THE ARBI TRATOR: Ckay. Al right.
09:01:15 21 M. Gerrard?
09:01:16 22 MR, CGERRARD:. Thank you.
09:01:16 23 EXAM NATI ON
09:01:17 24 BY MR GERRARD:
09:01:17 25 Q M. WIcox, good norning.
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09:01:19 1 A.  Good nor ni ng. rage 52
09:01:20 2 Q So M. WIlcox, can you please tell The Court how
09:01:26 3 you're presently enployed?
09:01:27 4 A | ama partner with the CPAfirmE de Bailly LLP.
09:01:34 5 Q And are you the partner in charge of the Las
09:01:36 6 Vegas, Nevada, office of that national accounting firnf
09:01:38 7 A Yes, | am
09:01:40 8 THE ARBI TRATOR: What's the firn®
09:01:42 9 THE WTNESS: Eide Bailly. It's spelled
09:01:45 10 E-I-DE -- Edward Ivan Dog Edward -- Bailly,
09:01:51 11 B-A-I-L-L-Y.
09:01:51 12 THE ARBI TRATOR: Woul d you have had that?
09:01:51 13 THE REPORTER: | appreciate that. |'d have had
09:01:51 14 to google it.
09:01:51 15 BY MR GERRARD:
09:02:07 16 Q M. WIlcox, would you please give The Court your
09:02:11 17  educational background?
09:02:12 18 A. | have a bachelor's in accounting from Sout hern
09:02:16 19 Utah University in Cedar City, U ah.
09:02:21 20 Q D d you graduate summa cum | aude?
09:02:23 21 A | did.
09:02:23 22 Q Wien did you graduate from Sout hern Utah
09:02:27 23  University?
09:02:27 24 A, 1984.
09:02:28 25 Q And what happened after you graduated in terns of
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09:02:33 1 your enploynent? rage 52
09:02:34 2 A. | accepted a position with the CPA firm Lavent hol
09:02:42 3 & Horwath. | was with themfor three years, and then |
09:02:45 4 noved to Bradshaw, Smith & Conpany, a local CPA firm
09:02:51 5 Laventhol & Horwath is a national firn Bradshaw, Smth
09:02:54 6 & Conpany is a local CPAfirm And | becane a partner
09:02:58 7 inthat firm And after about eight years in that firm
09:03:.01 8 | started my own firmwith two other partners. After
09:03:06 9 19 years we split that up, and --
09:03:09 10 Q \Wat was the nane firnf
09:03:10 11 A.  Johnson Jacobson Wlcox. And that firmsplit up
09:03:15 12 after 19 years. And then for just over a year and a
09:03:20 13 half, | practiced wwth ny partner Kirk Jacobson. And
09:03:24 14  then we were acquired by the CPAfirmIl'mcurrently
09:03:29 15 with, Eide Bailly.
09:03:31 16 Q And are you a certified public accountant?
09:03:35 17 A | am
09:03:35 18 Q Wien did you first becone certified?
09:03:38 19 A. 1986 or 1987, sonewhere in there.
09:03:43 20 Q Have you been continuously certified as a CPA
09:03:47 21 fromthat tine?
09:03:48 22 A, Yes.
09:03:48 23 Q Are you a nenber of any professional
09:03:54 24  associ ations?
09:03:55 25 A, |I'mnmenber of the AICPA. |'ma nenber of --
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09:03:58 1 Q \What is Al CPA? rage 928
09:04:01 2 A. Excuse ne. AICPA is associate -- Anmerican
09:04:04 3 Institute of Certified Public Accountants. I'malso a
09:04:08 4 menber of the Nevada state Society of CPAs. [I'malso in
09:04:14 5 the tax -- part of the tax group of the AICPA. |'malso
09:04:22 6 part of the national tax office for Eide Bailly.
09:04:29 7 Q And what are the general areas in which you have
09:04:35 8 practiced as an accountant?
09:04:36 9 A. | practice solely in the area of income taxation.
09:04:40 10 Most of nmy clients are either partnerships, LLCs, S
09:04:45 11 corporations, and high net worth individuals.
09:04:47 12 Q And have your clients focused in specific types
09:04:52 13 of areas? |In other words, your core group of clients?
09:04:55 14 A.  Yeah. M biggest group of clients is probably
09:04:58 15 autonobil e deal erships, construction. Beyond that,
09:05:01 16  manufacturing, wholesale distributing, real estate
09:05:05 17  devel opnent.
09:05:05 18 Q Have you had a | ot of experience with real estate
09:05:09 19 devel opers?
09:05:10 20 A. | have.
09:05:10 21 Q And approximately -- w thout divulging nanes --
09:05:14 22 how many real estate devel opers have you provided tax
09:05:17 23 services to over the years?
09:05:18 24 A.  COver ny career, probably 5 to 10. They're fairly
09:05:29 25 significant devel opers, |arge businesses. That would be
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09:05:32 1 the real estate side, devel opnent, yeah. rage e
09:05:35 2 Q Now, as a part of your business, are you
09:05:38 3 routinely required to review partnership agreenents,
09:05:44 4  sharehol der agreenents, operating agreenents, those
09:05:48 5 types of docunents?
09:05:49 6 A, Yes. On a regular basis.
09:05:54 7 Q And what is the purpose of your review ng those
09:05:56 8 types of docunents as a certified public accountant?
09:05:59 9 A.  Every partnership return that is prepared, it's
09:06:07 10 necessary to look at the partnership agreenent --
09:06:09 11 understand the terns of the agreenent -- so you can know
09:06:11 12 how the inconme is to be allocated, distributed, and so
09:06:15 13 forth.
09:06:15 14 Q GCkay. Is the allocation and distribution of
09:06:20 15 incone to a conpany sonmething that is generally governed
09:06:24 16 by the operative docunents, or is that governed by the
09:06:27 17 tax code?
09:06:27 18 A. No, it's governed by the operative documents.
09:06:38 19 MR GERRARD: Judge WAll, I'mnot sure. | nean,
09:06:40 20 in the old days, we used to have to certify people as
09:06:43 21 expert.
09:06:44 22 THE ARBI TRATOR: Is this sonebody you want to
09:06:45 23 take on voir dire?
09:06:46 24 MR LEWN  No.
09:06:46 25 THE ARBI TRATOR. So you stipulate to his
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09:06:47 1 qualifications? rage 528
09:06:48 2 MR LEWN. Yeah. Sure. | was thinking about
09:06:50 3 doing that earlier, but.
09:06:50 4 THE ARBI TRATOR: It's a bal ance between letting
09:06:53 5 me know his qualifications beyond -- | don't even know
09:06:56 6 if his CVis part of --
09:06:59 7 MR GERRARD: It is, but we haven't --
09:07:01 8 THE ARBI TRATOR: Al right. So to the extent
09:07:03 9 that Nevada |aw arguably still requires himto be
09:07:07 10 accepted by the court as an expert, at arbitration |
09:07:12 11 certainly would do that, given the fact there's no
09:07:14 12  objection.
09:07:14 13 MR GERRARD. (kay.
09:07:14 14 BY MR GERRARD:
09:07:14 15 Q Sir, have you testified as an expert in the past?
09:07:17 16 A.  Yes, | have.
09:07:18 17 Q On approximately how many occasi ons?
09:07:20 18 A.  Gosh. Maybe ten.
09:07:26 19 Q Ckay.
09:07:26 20 A. | don't know off the top of ny head.
09:07:28 21 Q Do you consider that to be a focus of your
09:07:31 22  practice?
09:07:31 23 A It is one of the things | do, yes.
09:07:37 24 Q GCkay. But in terns of your overall practice, is
09:07:42 25 that a small portion of what you do?
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09:07:44 1 A It is a small portion. rage 528
09:07:46 2 Q Oay. So let's go back to what we were talking
09:07:49 3 about. Do you understand the term "pass through
09:07:52 4 taxation entity"?
09:07:54 5 A Yes.
09:07:54 6 Q Wat is a pass through taxation entity?
09:07:57 7 A.  The ternms "pass through" sinply neans that the
09:08:01 8 entity itself does not pay taxes. The incone fromthat
09:08:05 9 entity is passed through to either the partners, the
09:08:08 10 nenbers, or the shareholders, and then they pay the tax
09:08:12 11 on that inconme generated by the entity.
09:08:14 12 Q And what types of entities generally qualify as
09:08:18 13 pass through taxation entities?
09:08:20 14 A. Partnerships, LLCs, S corporations, sonme trusts.
09:08:28 15 Q Okay. So when you say "S corporations,” are you
09:08:32 16 tal king about a corporation that's nade a subchapter S
09:08:35 17 election?
09:08:36 18 A. That is correct.
09:08:36 19 Q Now, in this case, you were asked to | ook at an
09:08:43 20 operating agreenent for a Nevada |imted liability
09:08:47 21 conpany; correct?
09:08:48 22 A. Correct.
09:08:48 23 Q Oay. Is alimted liability conpany a pass
09:08:53 24  through taxation entity?
09:08:55 25 A, Yes.
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09:08:56 1 Q \Wat inportance does that have in terns of ng?(-?:)LBO
09:09:03 2 onalimted liability conpany's corporate or conpany
09:09:09 3 tax return?
09:09:10 4 MR LEWN  ojection. That's outside the scope
09:09:12 5 of his report and outside the scope of his assignnment as
09:09:17 6 far as | understand it.
09:09:18 7 MR, CGERRARD: | don't agree with that.
09:09:21 8 Qoviously, to do what he does, he has to determne -- to
09:09:24 9 determne if things have been properly prepared, you
09:09:27 10 have to look at the K-1s. And that's what he's going to
09:09:29 11 testify about right now.
09:09:31 12 MR LEWN. Your Honor, he gave a report. |
09:09:33 13 asked himif all of his opinions were contained in his
09:09:37 14 report. There's no such opinion.
09:09:38 15 THE ARBI TRATOR  You deposed hin®
09:09:40 16 MR LEWN | did.
09:09:40 17 THE ARBI TRATOR:  Ckay.
09:09:41 18 MR LEWN. And | asked himif all of his
09:09:43 19 opinions were in his report. He said yes. This opinion
09:09:47 20 that he's soliciting is not in the report and not given
09:09:51 21 in the deposition.
09:09:52 22 MR, CERRARD: Well, | don't think we're
09:09:53 23 soliciting an opinion right now W're soliciting the
09:09:55 24  background or how he arrived at his opinions. And how
09:09:57 25 he arrived at his opinions was to | ook at the tax
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09:09:59 1 returns of the conpany, as he clearly testified ilrjla ?5331
09:10:02 2 deposition and as is clearly set forth in the report.
09:10:05 3 MR LEWN. | have no problemyou asking if he
09:10:07 4 | ooked at the K-1s, but giving an opinion as to how
09:10:10 5 important they are is little bit of a different issue.
09:10:13 6 THE ARBI TRATOR: Well, if you review the tax
09:10:15 7 returns, tax returns include the schedule Ks and K-1s.
09:10:19 8 He certainly has to have an understanding of what a K-1
09:10:22 9 and what its purpose is and why it's included as part of
09:10:26 10 the return. So in ternms of that, which is sort of where
09:10:29 11 | thought the question was going --
09:10:32 12 MR GERRARD: That's exactly where we're going.
09:10:32 13 THE ARBI TRATOR: | think that it's probably
09:10:34 14 appropriate for him It's a basis for his opinion.
09:10:36 15 MR LEWN. Very well. Thank you.
09:10:38 16 THE ARBI TRATOR: You nmay answer the question if
09:10:38 17 you recall it.
09:10:40 18 THE WTNESS: So a K-1 is part of the tax return
09:10:44 19 for either a partnership, or inthis case -- or an S
09:10:49 20 corporation. In this case, the LLC. And the K-11is
09:10:53 21 what reports to the nenber that nenber's share of the
09:10:58 22 net inconme. It also tells the nenber what their
09:11.01 23 distributions were. The K-1 also shows what -- well, it
09:11.06 24  shows the capital account as well.
09:11.06 25 /1]

Litigation Services | 800-330-1112

APPENDIX (PX)005672 www.litigationservices.com

26A.App.5967


http://www.litigationservices.com

26A.App.5968

ARBITRATION DAY 2 - 03/18/2021

09:11:07 1 BY MR GERRARD: rage sve
09:11:07 2 Q So fromlooking at a K-1, could you quickly
09:11:12 3 determ ne how incone and gain are being allocated and
09:11:17 4  distributed?
09:11:20 5 A, Fromlooking at all of the K-1s, you could
09:11:23 6 determ ne how the incone is being allocated and how the
09:11:26 7 gains are being allocated, yes.
09:11:28 8 Q Sointhis case, sir -- there's a binder of
09:11:32 9 exhibits in front of you. |If you turn to Exhibit 5.
09:11:40 10 MR GERRARD: |s that the right one? [|'m not
09:11:42 11 sure.
09:11:44 12 MR SHAPI RO Yeah, 5 is the operating agreenent.
09:11:44 13 BY MR GERRARD:
09:11:49 14 Q GCkay. Do you have that in front of you, sir?
09:11:51 15 A. | do.
09:11:52 16 Q Do you recogni ze that docunent?
09:11:53 17 A It is the operating agreenent for G een Valley
09:11:57 18 Commer ce, LLC
09:11:57 19 Q Were you asked to reviewthis as a part of your
09:12:00 20 engagenent ?
09:12:02 21 A, Yes.
09:12:02 22 Q And did you reviewthe entirety of this
09:12:04 23  agreenent?
09:12:04 24 A | did.
09:12:05 25 Q And did you find that it was -- had contai ned
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09:12:08 1 clear language, or did you find that it contai nedpage 539
09:12:11 2 anbiguities?
09:12:13 3 MR LEWN.  Objection. That's not his province.
09:12:14 4 THE ARBI TRATOR: Well, not in a | egal sense, but
09:12:18 5 in a general sense, as l|least the way | understood the
09:12:20 6 question.
09:12:21 7 MR. GERRARD: Yeah. | nean, an accountant has to
09:12:23 8 read it and has to be able to understand it to be able
09:12:25 9 to do their job.
09:12:25 10 THE ARBI TRATOR: Anmbiguity is a termof art in
09:12:28 11 the law. |I'mnot taking this question that way; |'m
09:12:31 12 taking it as soneone who --
09:12:32 13 MR CGERRARD: | can re-ask it, Your Honor.
09:12:35 14 THE ARBI TRATOR: No. That's fine.
09:12:35 15 MR. CGERRARD: Ckay.
09:12:35 16 BY MR GERRARD:
09:12:36 17 Q Go ahead, sir.
09:12:36 18 A Yes, | did find some anbiguities in the
09:12:41 19 agreenent.
09:12:41 20 Q \Wat specific parts of the agreenent were you
09:12:45 21 nost interested in for purposes of arriving at your
09:12:48 22 testinony and your opinions in this case?
09:12:50 23 A. Page 10 tal ks about the fornula for the buyout.
09:12:59 24 Q D dyou find the | anguage of the fornmula to be
09:13:01 25 easily understood?
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09:13:06 1 A. No. It was not easily understood. rage 53e
09:13:08 2 Q Ckay. \Wat other provisions were you nost
09:13:12 3 interested in?
09:13:12 4 A. Exhibit A and Exhibit B.
09:13:16 5 Q Okay. And Exhibit Ais titled Tax Provisions;
09:13:27 6 correct?
09:13:27 7 A. Correct.
09:13:27 8 Q And so did you review all those tax provisions?
09:13:31 9 A, Yes.
09:13:32 10 Q D dyou find the tax provision portion,
09:13:36 11 Exhi bit A, easy to understand?
09:13:37 12 A, Exhibit Awas -- is pretty much boilerplate
09:13:43 13 language that -- it's pretty common | anguage.
09:13:46 14 Q Any difficulties as an accountant understandi ng
09:13:49 15 what the conpany intended to do in reading Exhibit A?
09:13:55 16 MR. LEWN:. Excuse ne one nonment. That calls for
09:14:00 17  specul ation, "what the conpany intended to do."
09:14:05 18 MR GERRARD: |'Il rephrase it.
09:14:05 19 THE ARBI TRATOR Al right.
09:14:07 20 BY MR GERRARD:
09:14:07 21 Q Any difficulty in you understandi ng what appeared
09:14:09 22 to be the conpany's intentions fromreadi ng Exhibit A?
09:14:17 23 MR LEWN.  Qbjection. | don't think he's here
09:14:19 24 to specul ate about intentions. |[It's not the subject of
09:14:22 25 an accountant.
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09:14:23 1 MR. CGERRARD: Well, | disagree. rage 995
09:14:25 2 MR LEWN. The issue of interpreting the
09:14:28 3 contract is Your Honor's province, not his.
09:14:31 4 MR. CGERRARD: Accountants are always required to
09:14:33 5 review an agreenent to interpret what they understand
09:14:37 6 the intent is based upon the |anguage of the agreenent
09:14:39 7 for purposes of thempreparing their tax returns and tax
09:14:43 8 docunents.
09:14:45 9 THE ARBI TRATOR: We're dealing with sort of a
09:14:49 10 cross between legal terns of art -- anbiguity, intent of
09:14:54 11 the parties -- and an expert. But in terns of the |egal
09:14:59 12 part of it, there's a lay definition to "I |ook at the
09:15:07 13 operating agreenent to see what the parties intended,"
09:15:10 14 and that's the way | understood the question. So I'm
09:15:15 15 going to overrule it based on the foundation that's been
09:15:19 16 laid that he has to review docunents |ike these; has
09:15:22 17 experience to try to ascertain what was supposed to
09:15:28 18 happen in terns of capital accounts and tax provisions.
09:15:32 19 SO you may answer.
09:15:33 20 BY MR GERRARD:
09:15:33 21 Q Do you renenber the question?
09:15:36 22 A. | think | answered it.
09:15:36 23 Q Yeah, | think you actually did.
09:15:36 24 THE REPORTER: | did not get an answer.
09:15:43 25 MR GERRARD: (kay. Let nme ask it again to nake
Litigation Services | 800-330-1112
APPENDIX (PX)005676 www.litigationservices.com

26A.App.5971


http://www.litigationservices.com

26A.App.5972

ARBITRATION DAY 2 - 03/18/2021

09:15:43 1 sure we're clear. rage 999
09:15:43 2 BY MR GERRARD:
09:15:46 3 Q In reading the | anguage of Exhibit Ato the
09:15:49 4  operating agreenent, did you have any difficulty in
09:15:52 5 determ ning what appeared to be the intent of the
09:15:55 6 conpany as it relates to these tax provisions?
09:15:59 7 A.  No.
09:15:59 8 Q Attached to that there's another docunent called
09:16:04 9 Exhibit B. Dd you review that docunent?
09:16:07 10 A | did.
09:16:08 11 Q D d you have any difficulty understandi ng what
09:16:11 12 the parties -- or what the conpany intended to have
09:16:17 13  happen based upon Exhibit B?
09:16:19 14 A.  Yes. There was sone unclarity in Exhibit B.
09:16:24 15 Q Ckay. Let's go back to Exhibit A W're |ooking
09:16:29 16 at page 22 of Exhibit 5. As an accountant reading this
09:16:40 17 operating agreenent, did you conme to a concl usion about
09:16:44 18 how allocations of gain, |oss, deductions, incone,
09:16:51 19 depreciation, and distributions were to be nade?
09:16:54 20 A. So the allocations are on page 23? |s that what
09:17:00 21 you're referring to?
09:17:02 22 Q Well, before we get to page 23, let's walk
09:17:05 23 through the first page of Exhibit A which is
09:17:09 24  Section 4.1. Did you read the capital account
09:17:13 25 provisions in 4.1.1 and 4.1.1.1 and 4.1.1.2?
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09:17:21 1 A.  Yes, | did. rage S/
09:17:22 2 THE ARBI TRATOR: Setting aside why they're
09:17:24 3 nunbered that way.
09:17:24 4 MR GERRARD: | know.
09:17:25 5 THE ARBI TRATOR: (Go ahead.
09:17:26 6 BY MR GERRARD:
09:17:26 7 Q Wen you look at this first paragraph of 4.1.1,
09:17:34 8 It says "A single capital account is to be naintained
09:17:37 9 for each nenber,"” and then it says "in accordance wth
09:17:41 10 the capital accounting rules of section 704(b) of the
09:17:45 11  code.”
09:17:46 12 What is Section 704(b) of the code?
09:17:49 13 A. Section 704(b) deals with partnership capital
09:17:53 14  accounts and how to maintain those accounts. There are
09:17:59 15 transactions that can take place within a partnership
09:18:02 16 where maybe sone special adjustnents need to be nmde.
09:18:05 17 It also deals with allocation of incone and itens of
09:18:09 18 incone.
09:18:25 19 Q Do you have Binder 2 there in front of you?
09:18:25 20 A Yes.
09:18:36 21 Q Can you open up Exhibit 54 in Bi nder 27?
09:18:39 22 A, Ckay.
09:18:42 23 THE ARBI TRATOR: 547
09:18:46 24 MR, GERRARD: 54.
09:18:48 25 THE ARBI TRATOR: That's in ny Binder 3.
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09:18:51 1 MR GERRARD: They m ght not be nunbered tlﬁgge 539
09:18:54 2 sane.
09:19:04 3 BY MR GERRARD:
09:19:04 4 Q Do you recogni ze Exhibit 547
09:19:07 5 A. Looks like it's Internal Revenue Code section --
09:19:10 6 it's the regulations under 704.
09:19:13 7 Q Ckay. And so we have the Code Section 704(a) and
09:19:17 8 704(b), and then there's regul ations associated with it;
09:19:20 9 correct?
09:19:20 10 A. Correct.
09:19:20 11 Q Now, under Internal Revenue Code Section 704(a),
09:19:28 12 how are you to determ ne how all ocations and
09:19:32 13 distributions are supposed to be nade in a conpany?
09:19:34 14 A. You're to go to the operating agreenent.
09:19:37 15 Q Ckay. Under Section 704(b) of the Internal
09:19:43 16 Revenue Code, how are you to determ ne how al |l ocations
09:19:46 17 and distributions are to be made by a conpany?
09:19:49 18 A.  Per the operating agreenent, as long as it has
09:19:52 19 substantial economc effect.
09:19:53 20 Q GCkay. Can you explain that to The Court? | know
09:19:56 21 this is a broad area. Just give hima very brief
09:20:00 22  synopsis of how this works.
09:20:01 23 A. Al substantial economc effect says is you can't
09:20:04 24 give the cash to one person -- sorry -- to one person,
09:20:08 25 and all the income to sonebody el se. That doesn't have
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09:20:12 1 substantial economc effect. Basically, the incoﬁ%g%n%BQ
09:20:16 2 the cash, how those get allocated have to nake sense.
09:20:19 3 That's an oversinplification, but that's the basis of
09:20:22 4 it.
09:20:22 5 Q Okay. Using an exanple, if | put a mllion
09:20:26 6 dollars of -- if I contributed a mllion dollars to a
09:20:29 7 conpany, and then -- and there were three nenbers of
09:20:34 8 that limted liability conpany, and the other two
09:20:38 9 nenbers got all the distributions and I didn't get any,
09:20:41 10 would that satisfy the regulations in Code
09:20:49 11  Section 704(b)?
09:20:49 12 A.  Probably not. You'd have to ook at all of the
09:20:53 13 operating agreenent to see what the -- to the end of the
09:20:55 14 wap up, but that would be -- that would certainly be
09:20:58 15 something you'd want to | ook at.
09:21:00 16 Q Ckay. To be clear, when you read Section 704(a)
09:21.04 17 and 704(b) of the IRS code that's nmade reference to in
09:21:08 18 this Section 4.1.1 of the agreement -- of the operating
09:21:11 19 agreenment, your testinmony was that those provisions of
09:21:.17 20 the tax code direct you to the operating agreenent to
09:21:21 21 determ ne how distributions and allocations are to be
09:21:24 22 made?
09:21:24 23 A It says very clearly that partnership's
09:21:27 24 di stributive share of any incone item gain, |oss shall
09:21:32 25 be determned by the partnership agreenent.
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09:21:33 1 Q GCkay. And you're reading fromthe regul at rg?\? >0
09:21:36 2 correct?
09:21:37 3 A, Yes.
09:21:37 4 Q Okay. So when we cone back to the operating
09:21:40 5 agreenent, Exhibit 5, at page 22, let's start with the
09:21:49 6 capital account provisions here in Section 4.1.1. This
09:21:56 7 says that the capital accounts are supposed to be
09:21:59 8 mai ntai ned in accordance wth the capital accounting
09:22:03 9 rules of Section 704(b). And you just testified 704(b)
09:22:07 10 would require you to | ook at the operating agreenent to
09:22:09 11 determ ne how allocations and distributions are to be
09:22:11 12 made, but that they would have to have substanti al
09:22:15 13 economc effect; right?
09:22:16 14 A. Correct.
09:22:16 15 Q Did you determine that in this case all of the
09:22:19 16 distributions and allocations had substantial economc
09:22:23 17 effect?
09:22:23 18 A, Yes.
09:22:24 19 Q So if I'munderstanding your testinony correctly
09:22:26 20 then, we've satisfied Section 704(b); correct?
09:22:30 21 A.  In ny opinion, absolutely yes.
09:22:32 22 Q So the only concern we woul d have about 704(b)
09:22:39 23 then woul d be how to determ ne what the distributions
09:22:41 24 and allocations are, and that directs you to | ook at the
09:22:44 25 operating agreenent -- the Code section directs you to
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09:22:46 1 | ook at the operating agreenent? rage 4t
09:22:47 2 A. Correct.
09:22:48 3 MR LEWN. Again, Your Honor, | don't want to
09:22:50 4 interrupt the witness's testinony, but these are all
09:22:53 5 opinions that are not in his report. And when | asked
09:22:56 6 himif all of his opinions were in his report, he said
09:22:59 7 yes.
09:22:59 8 THE ARBI TRATOR: | haven't reviewed his report.
09:23:03 9 MR LEWN:. | know That's what |'m saying. |
09:23:05 10 understand we're trying to get an idea of how he's
09:23.07 11 | ooking at it, does it satisfy -- but when he says his
09:23:10 12 opinion is X, Y, and Z, now | have sonething we never
09:23:14 13 really addressed before.
09:23:16 14 THE ARBI TRATOR: Do the opinions that he gave in
09:23:17 15 his report or the deposition require on a foundati onal
09:23:24 16 underpinning that the provisions of Exhibit A don't run
09:23:36 17  afoul of 704(b)?
09:23:39 18 MR LEWN. Probably, but | don't know because
09:23:40 19 it's not in his report.
09:23:42 20 MR. CERRARD: O course they do. His ultimte
09:23:44 21 opinions, as you're going to hear, are whether the
09:23:47 22 distributions were properly nmade in this conpany. That
09:23:49 23 was one of his opinions. To do that, you have to run
09:23:52 24  through this analysis, and he's explaining to you howto
09:23:54 25 conduct that analysis.
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09:23:55 1 THE ARBI TRATOR: | understood nost of thi :~:I.Dag(lat?)i2
09:23:57 2 sort of nmy own renmedial tax education. Sone of it |
09:24:04 3 already know. | don't know what his opinions are, but I
09:24:09 4 assume his opinions have to do wth whether allocations
09:24:12 5 and distributions were nmade properly and what the
09:24:15 6 appropriate neasure of that is. And a part of that, as
09:24:19 7 | understand it, is -- would have to be | ook, you know,
09:24:24 8 the way it was set up at least in Exhibit A did it
09:24:28 9 violate the IRS code. So I'mgoing to allowit.
09:24:32 10 BY MR GERRARD:
09:24:32 11 Q So if you look at Section 4.1.1, you can see that
09:24:36 12 it tal ks about maintaining a nmenber's capital account.
09:24:38 13 And in general terms, what is a capital account?
09:24:41 14 A. A capital account is a record of what the nmenber
09:24:49 15 has invested in the conpany. And it's a historical
09:24:55 16 record of their investnments, their allocation of incong,
09:24:57 17 and the distributions. That's very general what --
09:25:02 18 that's what a capital account is.
09:25:04 19 Q So if we ook at Section 4.1.1, the |ast sentence
09:25:09 20 says "In general, under such rules, a nenber's capital
09:25:13 21 account shall be," and then you go to 4.1.1.1, and it
09:25:18 22 says "increased by," and then it gives three things that
09:25:21 23 it can be increased by; correct?
09:25:22 24 A. Correct.
09:25:22 25 Q And if you look at 4.1.1.2, it says these are the
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09:25:27 1 things that a nenber's capital account can be dez?%%s?)elld?)
09:25:32 2 by; correct?
09:25:33 3 A. Correct.
09:25:33 4 Q Is there anything about these two sections that
09:25:36 5 Is in any way out of the ordinary?
09:25:38 6 A.  No.
09:25:39 7 Q Okay. So this is just explaining that a capital
09:25:43 8 account's going to go up, according to 4.1.1.1, by the
09:25:48 9 anmount of noney contributed and the val ue of the
09:25:50 10 property contributed and by allocations to a nenber of
09:25:55 11 I ncone and gain; correct?
09:25:56 12 A. Correct.
09:25:57 13 Q Andit's going to go down by -- in 4.1.1.2, by
09:26:02 14  the anount of noney distributed to that nenber, and the
09:26:06 15 value of property distributed to the nenber, and the
09:26:10 16 allocations to the nmenber of expenditures, and the
09:26:14 17 allocations to the nenber of |oss and deduction?
09:26:16 18 A. Correct.
09:26:17 19 Q Okay. Those are just general accounting terns;
09:26:19 20 correct?
09:26:19 21 A. That's correct.
09:26:20 22 Q Nowlet's turn to Section 5.1 on page 23 of the
09:26:30 23 operating agreenent. O course, we're still on
09:26:32 24 Exhibit A Section 5.1 starts with the word
09:26:39 25 "Allocations.”" Do you see where |I'm | ooking?
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09:26:40 1 A.  Yes. rage s
09:26:41 2 Q \Was this paragraph and the paragraph that follow
09:26:44 3 inportant to your analysis?
09:26:45 4 A Wll, yeah. It is inportant to the analysis. It
09:26:50 5 tells us howto allocate the incone.
09:26:52 6 Q Ckay.
09:26:53 7 A O where to go to find out howto allocate the
09:26:57 8 incone.
09:26:57 9 Q Al right. So according to Section 5.1, it says
09:27:02 10 "Each nmenber's distributive share of incone, gain, |oss,
09:27:06 11  deduction, or credit (or itens thereof) of the conpany
09:27:12 12 as shown on the annual federal income tax return
09:27:15 13 prepared by the conpany's accountants or as finally
09:27:19 14 determned by the United States Internal Revenue Service
09:27:21 15 or the courts, and as nodified by the capital accounting
09:27:24 16 rules of Section 704(b) of the Code and the Incone Tax
09:27:28 17 Regul ati ons thereunder, as inplenented by Section 8.5
09:27:33 18 hereof, as applicable, shall be determ ned as follows."
09:27:37 19 So what does that paragraph nean to you as an
09:27:38 20 accountant?
09:27:39 21 A It just says take the net inconme of the conpany,
09:27:43 22 apply the rules fromthe Internal Revenue Code to
09:27:47 23 determ ne what the actual net inconme is. Maybe -- if
09:27:51 24 the return has been audited, then maybe the courts may
09:27:54 25 have weighed in on sonme adjustnments. But arrive at net
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09:27:59 1 i ncone -- now that you've got net incone based onP‘El % 5
09:28:03 2 | nt ernal Revenue Code, now go down to 5.1.1.1, and
09:28:07 3 here's howto allocate that net incone.
09:28:09 4 Q So looking at 5.1.1.1, how does this operating
09:28:14 5 agreenent say that that net inconme is supposed to be
09:28:17 6 allocated?
09:28:18 7 A It says that "itens of income, gain, |oss,
09:28:23 8 deduction, or credit shall be allocated anong the
09:28:26 9 nmenbers in proportion to their percentage interests as
09:28:31 10 set forth in Exhibit B."
09:28:32 11 So it basically refers you to Exhibit B of the
09:28:35 12 operating agreenent.
09:28:35 13 Q Ckay. And do the words incone, gain, |oss,
09:28:41 14  depreciation -- I'"'msorry -- deduction or credit, does
09:28:43 15 that cover everything that you could have in a conpany
09:28:48 16 for accounting purposes? |In other words, is that all --
09:28:51 17 is that everything?
09:28:53 18 A.  Yeah. That's all inclusive.
09:28:57 19 Q Does that include depreciation?
09:28:59 20 A, Yes.
09:28:59 21 Q So it says that you have to do this in proportion
09:29:04 22 to the percentage interest in Exhibit B, and then the
09:29:07 23 rest of that sentence where you stopped in Exhibit B
09:29:09 24  says "subject to the preferred allocation schedule
09:29:13 25 contained in Exhibit B."
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09:29:15 1 Do you see that? rage sab
09:29:15 2 A.  Yes.
09:29:15 3 Q Okay. So let's look at Exhibit B. Do you see
09:29:26 4 the nmenbers' percentage interest there?
09:29:27 ) A.  Yes.
09:29:29 6 Q And what -- according to those nenbers’
09:29:34 7 percentage interest as used in Section 5.1.1.1 of
09:29:41 8 Exhibit A howis incone, gain, |oss, deduction, or
09:29:45 9 credit to be allocated?
09:29:47 10 A. To be allocated 50-50. 50 percent to Bidsal;
09:29:51 11 50 percent to CLA Properties.
09:29:53 12 Q Now, that appears to be the general rule --
09:29:59 13 correct? -- for this conpany.
09:30:03 14 A, Yes.
09:30:03 15 Q Now, there is this |anguage that says "subject to
09:30:05 16 the preferred allocation schedule contained in
09:30:10 17 Exhibit B."
09:30:10 18 Do you see that |anguage?
09:30:11 19 A, Yes.
09:30:11 20 Q So we see this word "preferred allocation.” Wat
09:30:19 21 is a preferred allocation generally in accounting terns?
09:30:22 22 A. Preferred allocation nmeans if certain things have
09:30:27 23  happened, then you don't follow the ordinary rules; you
09:30:31 24 would go to this special rule. It would apply only in
09:30:36 25 specifically denom nated instances.
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09:30:39 1 Q GCkay. So it's clearly an exception to thI(::Jage >
09:30:42 2 general rule?
09:30:43 3 A. It is exception to the general rule.
09:30:45 4 Q And according to your testinony, it only applies
09:30:47 5 In special -- in specific circunstances?
09:30:51 6 A. Correct.
09:30:52 7 Can we take like a 30-second break or |ess?
09:30:55 8 MR. GERRARD: Yes.
09:30:56 9 Judge, is that okay?
09:30:57 10 THE ARBI TRATOR:  Yeah.
09:31.22 11 (Di scussion off the record.)
09:31:22 12 BY MR GERRARD:
09:31:43 13 Q So you just testified that the general rule in
09:31:45 14 this conpany according to Exhibit Ais that everything
09:31:48 15 gets allocated 50-50 and distributed 50-50 between the
09:31:51 16  nenbers; correct?
09:31:52 17 A Yes.
09:31:53 18 Q But then there was an exception to that for what
09:31:57 19 we've referred to here as a preferred allocation. Do
09:32:00 20 you see on Exhibit B the preferred allocation and
09:32:02 21 di stribution schedul e?
09:32:04 22 A.  Yes, | do.
09:32:04 23 Q Didyou reviewthat?
09:32:05 24 A1 did.
09:32:06 25 Q And can you explain to ne what the special
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09:32:15 1 circunstance is that would trigger the use of thepage 549
09:32:18 2 special allocation | anguage in Exhibit B?
09:32:22 3 A.  Right underneath the heading that you read,
09:32:26 4 Preferred Allocation and Distribution Schedule, it talks
09:32:28 5 about "Cash distributions fromcapital transactions
09:32:33 6 shall be distributed per the follow ng nethod."
09:32:36 7 And the "following nethod" it's referring tois
09:32:39 8 the step-down allocation bel ow
09:32:41 9 Q kay.
09:32:42 10 A And then it tells us what those capital
09:32:46 11 transactions are: A refinancing event, the sale of
09:32:51 12 conmpany asset. 1In the event of those two itens under
09:32:58 13 this paragraph, cash is to be distributed in this
09:33:.03 14  step-down allocation nethod.
09:33:04 15 Q So in that first paragraph that you just talked
09:33:06 16 about, you identified "refinancing event" as bei ng what
09:33:13 17 would be a capital transaction; correct?
09:33:15 18 A, Yes.
09:33:16 19 Q And then you've identified "sale of conmpany
09:33:20 20 asset," and you used the word "asset" as in singular;
09:33:25 21 correct?
09:33:25 22 A. That's the way it's witten, yes.
09:33:28 23 Q Soif there was a sale of conpany asset, in your
09:33:30 24 m nd, what did that nean?
09:33:33 25 A. That would nean that if the conpany sold -- it
Litigation Services | 800-330-1112
APPENDIX (PX)005689 www.litigationservices.com

26A.App.5984


http://www.litigationservices.com

26A.App.5985

ARBITRATION DAY 2 - 03/18/2021

09:33:38 1 appears to refer to the conpany having a singul ar Pg%ie:t))A.lg
09:33:41 2 So if the conpany sold that asset, that would trigger
09:33:44 3 this step-down allocation.
09:33:48 4 Q Okay. And then -- did you read the entirety of
09:33:53 5 Exhibit B?
09:33:53 6 A | did.
09:33:54 7 Q Ckay. And what other |language in Exhibit B did
09:33:58 8 you find to be inportant to determ ning how all ocations
09:34:02 9 and distributions were to be nade in this conpany?
09:34:05 10 A. Down towards the bottom of the page, the
09:34:08 11 par agraph that begins with "Cash distribution of profits
09:34:12 12 fromoperations shall be allocated 50-50."
09:34:16 13 Q So that's the general rule?
09:34:18 14 A. That's the general rule.
09:34:19 15 Q Ckay. And then is there any other |anguage that
09:34:23 16 was inportant in your analysis?
09:34:23 17 A. It goes on the next -- the very final paragraph
09:34:27 18 of the operating agreenent reads that "It is the express
09:34:31 19 intent of the parties that 'cash distribution of
09:34:33 20 profits' refers to distributions generated from
09:34:38 21 operating results -- excuse ne -- operations resulting
09:34:43 22 in ordinary incone in contrast to cash distributions
09:34:48 23 arising fromcapital transactions or nonrecurring events
09:34:51 24 such as a sale of all or a substantial portion of
09:34:56 25 conpany's assets or cash out financing."”
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09:34:58 1 Q Wat did you understand that to nean? rage S5
09:34:59 2 A Basically, it says if you have a cash
09:35:01 3 distribution of cash that canme about because of the
09:35:06 4 operations of the conpany, that would be 50-50. |If you
09:35:10 5 had a capital transaction as defined here, then you
09:35:15 6 would go up and | ook at the waterfall or the step-down.
09:35:20 7 MR LEWN [|I'msorry. Can | have the |ast part
09:35:26 8 of that answer read, Your Honor?
09:35:26 9 THE ARBI TRATOR: If you have a capital
09:35:26 10 transaction, then you use the waterfall or step-down
09:35:28 11  allocation.
09:35:28 12 MR LEWN. Thank you.
09:35:31 13 THE WTNESS: Yeah. A capital transaction would
09:35:32 14 trigger the waterfall or the step-down.
09:35:34 15 BY MR GERRARD:
09:35:34 16 Q Now, is this a capital transaction defined by the
09:35:36 17 tax code, or is this a capital transaction defined by
09:35:40 18 the operating agreenent?
09:35:41 19 A It seens to be a capital transaction, in ny
09:35:45 20 opinion, defined by the operating agreenent.
09:35:47 21 Q Ckay. Now, when you see -- well, let's start
09:35:53 22 with that. Wuld that be consistent with Section 704(b)
09:35:56 23 of the tax code in terns of how you determ ne
09:36:01 24 allocations and distributions?
09:36:02 25 A.  The question is, is Exhibit B consistent with
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09:36:05 1 704(b)? rage S5
09:36:06 2 Q No. M questionis would it be consistent with
09:36:08 3 the tax codes 704(a) and 704(b) for the operating
09:36:12 4 agreenent to define how special allocations are nade?
09:36:16 5 A Yes.
09:36:17 6 Q Ckay.
09:36:18 7 A.  Yeah.
09:36:19 8 Q So you wouldn't expect to find definitions in the
09:36:22 9 tax code to be used to determ ne how special allocations
09:36:27 10 in a partnership agreement or an operating agreenent
09:36:30 11 were to be nmde?
09:36:31 12 A.  The operating agreenment would control unless for
09:36:36 13 sone reason it was inconsistent with the tax code.
09:36:38 14 Q Ckay. So when you were trying to determ ne for
09:36:43 15 purposes of your opinion what a capital transaction is,
09:36:46 16 what did you rely upon?
09:36:47 17 A. | relied upon the definition as provided in
09:36:51 18 Exhibit B.
09:36:51 19 Q Okay. And the definition in Exhibit B of a
09:36:55 20 capital transaction, according to what you read, is
09:36:58 21  what?
09:36:58 22 A, So it describes a capital transaction or a
09:37:.04 23 nonrecurring event. And then it gives "events such as a
09:37:10 24 sale of all or a substantial portion of the conpany's
09:37:15 25 assets or cashout financing."
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09:37:18 1 Those are very clear. That's what constiIt:,(iljgt’ee:~:355312
09:37:20 2 capital transaction.
09:37:22 3 Q Now, you have read the expert report of the
09:37:26 4 plaintiffs in this case -- sorry -- of CLA s expert in
09:37:31 5 this case; correct?
09:37:31 6 A.  Yes.
09:37:32 7 Q Does he take the same position as it relates to
09:37:36 8 what a capital transaction is?
09:37:38 9 A. Well, his position of a capital transaction
09:37:44 10 includes itens which | don't believe should be included
09:37:47 11 as a capital transaction.
09:37:48 12 Q Does he try to use a tax definition of a capital
09:37:53 13 transaction to apply that to the operating agreenent?
09:37:56 14 A Yes.
09:37:57 15 Q Instead of using the | anguage that's actually in
09:38:00 16 the operating agreenent?
09:38:00 17 A. Correct.
09:38:01 18 Q Okay. Now, the language that's in the operating
09:38:05 19 agreenent nakes reference to "events such as a sal e of
09:38:10 20 all or a substantial portion of the conpany's assets or
09:38:13 21 cash out financing."
09:38:14 22 Do you see that?
09:38:15 23 A, Yes.
09:38:15 24 Q If a capital transaction was intended by the
09:38:18 25 parties to this operating agreenent to be the sale of
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09:38:22 1 any piece of property -- any piece of real propertpgj/?]e 559
09:38:26 2 what woul d be the purpose of having words "such as a
09:38:30 3 sale of all or a substantial portion of the conpany's
09:38:33 4 assets or cash out financing"?
09:38:35 5 A Well, what you just described would be
09:38:38 6 contradictory to what's witten.
09:38:40 7 Q Okay. Now, are you aware, sir -- well, first of
09:38:53 8 all, have you reviewed all the tax returns of this
09:38:57 9 conpany?
09:38:57 10 A. | do not believe |'ve seen the 2020 return.
09:39:05 11 Maybe the '19. | don't renenber. But up through at
09:39:08 12 | east '18, | reviewed them
09:39:09 13 Q Ckay. And are you aware that there were three
09:39:17 14  individual sales of real property made by this conpany?
09:39:20 15 A.  Yes.
09:39:21 16 Q Did any of those individual sales trigger this
09:39:26 17 special allocation | anguage in your opinion?
09:39:29 18 A, Not in my opinion, no.
09:39:31 19 Q D d the conpany's tax returns ever allocate the
09:39:36 20 gain on any of those individual property sales as if the
09:39:40 21 special allocation | anguage had been triggered?
09:39:43 22 A. No. The gains were always allocated 50-50.
09:39:47 23 Q Do you know who prepared the conpany's tax
09:39:50 24 returns?
09:39:50 25 A, Jim Min.
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09:39:52 1 Q And do you know who Jim Main is? rage v
09:39:55 2 A. | do.
09:39:56 3 Q How do you know Ji m Mai n?
09:39:57 4 A 1've knowmn JimMiin as a fellow CPA for close to
09:40:02 5 20 years, that nei ghborhood sonewhere.
09:40:04 6 Q Have you worked on any things that he was working
09:40:08 7 on as well?
09:40:08 8 A. | have not.
09:40:09 9 Q Gkay. Do you know his general reputation?
09:40:13 10 A. He has a good reputation in town. UNLV graduate.
09:40:17 11 Been in practice for 40 years. He mght be retiring
09:40:19 12 this year, | think. He's a good nan.
09:40:22 13 Q DdJimMin treat each of these individual sales
09:40:25 14 as if the special allocation |anguage of Exhibit B had
09:40:29 15 never been triggered?
09:40:30 16 A. That is correct. He did not treat themas if
09:40:33 17 they were capital transactions.
09:40:35 18 Q Does this operating agreenent, according to your
09:40:39 19 reading of it, contenplate selling off individual pieces
09:40:43 20 of real property one at a tine?
09:40:46 21 A. It doesn't. Nowhere in here does it talk about
09:40:51 22 that. It always tal ks about substantially all or
09:40:54 23  conmpany asset nonrecurring event.
09:40:58 24 Q Now, if there was a sale of an individual piece
09:41:07 25 of real property by this conpany, and if the special
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09:41:11 1 allocation -- if the special allocation | anguage ag%en%35
09:41:17 2 triggered, how would the proceeds fromthe sale of an
09:41:19 3 individual building be allocated and distri buted
09:41:23 4 according to this operating agreenent?
09:41:24 5 A. If the special allocation provisions were not
09:41:32 6 triggered, then the sale would be allocated -- the
09:41:36 7 proceeds fromthe sale woul d be allocated 50-50 under
09:41:39 8 this agreenent because there was no capital transaction
09:41:42 9 pursuant to the agreenent definition.
09:41:47 10 Q Okay. Now, how did the sale proceeds fromthe
09:41:49 11 sale of the three individual buildings that were sold,
09:41:53 12 howdid -- how were those proceeds actually distributed
09:41:58 13 by M. Bidsal?
09:41:58 14 A. The distributions fromthose sale proceeds -- the
09:42:02 15 first part of the distribution was M. Bidsal |ooked at
09:42:06 16 the proceeds and he | ooked at the cost of -- the
09:42:11 17 original cost of the property that was sold. And he
09:42:17 18 apportioned or basically divided them And he
09:42:21 19 distributed 70-30 -- 70 percent to CLA, 30 percent to
09:42:27 20 hinself -- the portion that was attributable to the
09:42:31 21 original cost of the building or the capital -- the
09:42:33 22 original capital contribution that went to use to
09:42:37 23  purchase or was allocated to the purchase of that
09:42:39 24  buil di ng.
09:42:39 25 The bal ance of the proceeds was distributed
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09:42:41 1 50-50. The balance of the proceeds woul d be rage S5
09:42:44 2 attributable to the gain.
09:42:45 3 Q So if the special allocation |anguage of
09:42:47 4 Exhi bit B was never triggered, did the manner in which
09:42:52 5 M. Bidsal distributed the revenue benefit hinself or
09:42:56 6 benefit CLA Properties?
09:42:57 7 A. No, if he -- it benefitted him-- it benefitted
09:43.03 8 CLA Properties. Had he followed this agreenent, it
09:43:09 9 would have all been distributed 50-50. But he didn't.
09:43:11 10 So CLA Properties got 70 percent of that first part
09:43:17 11  versus just 50 percent.
09:43:18 12 Q Howdid M. Bidsal deternmine -- well, let nme ask
09:43:22 13 it this way: Have you ever seen any purchase agreenent
09:43:27 14 for this conpany to have purchased the real property it
09:43:31 15 ended up owni ng?
09:43:32 16 A.  The only purchase agreenent for the actual
09:43:36 17 property was the acquisition of the G eenway property in
09:43:40 18  Arizona.
09:43:41 19 Q Ckay. So what is your understanding of how this
09:43:46 20 conpany ended up to own real property?
09:43:48 21 A, Well, the conpany purchased a note that was --
09:43:56 22 well, they purchased a note. And that note was secured
09:44:00 23 by the green -- Geen Valley Commerce property. And
09:44:10 24 then they eventually got a deed in lieu of foreclosure
09:44:15 25 on that note and thereby acquired the property. So they
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09:44:19 1 acquired the property through the purchase of a ng?%? >
09:44:22 2 got a deed in lieu of foreclosure on that note, and then
09:44:25 3 got fee title to the property.
09:44:27 4 Q So have you ever seen any actual purchase
09:44:30 5 docunents associated with Green Valley Comerce, this
09:44:34 6 conpany, purchasing the real property that it currently
09:44:37 7 owns, other than the G eenway property?
09:44:39 8 A No. It did not purchase themindividually. It
09:44:45 9 purchased the note. It did not purchase the property.
09:44:47 10 Q Ckay. So in looking at the conpany's tax
09:44:52 11 records, how was the purchase price of the prom ssory
09:44:58 12 note allocated anobngst the property -- the real property
09:45:02 13 that it ended up ultimtely owning?
09:45:04 14 A Soinitially, M. Min, the CPA -- | assune
09:45:09 15 M. Bidsal was involved -- they initially took the
09:45:13 16 purchase price of the note and allocated it anong the
09:45:16 17 ni ne parcels -- eight buildings and the parking --
09:45:22 18 parking lot.
09:45:22 19 Q Let ne stop you right there for a second.
09:45:25 20 At the tinme that the note was acquired, was the
09:45:29 21 real property subdivided into nine parcels?
09:45:32 22 A. It was not.
09:45:33 23 Q Ckay. Wat was actually the collateral for the
09:45:37 24 not e?
09:45:37 25 A It was two parcels nmade up of all of the
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09:45:41 1 bui l dings. There were eight buildings on one par Eg ea?FlE():iS
09:45:44 2 then a separate parcel which consisted of the parking
09:45:47 3 | ot.
09:45:47 4 Q And then what happened after that? Because you
09:45:53 5 tal ked about there being separate ownership.
09:45:55 6 A. So after the deed in lieu was -- after the fee
09:46:01 7 title was received as a result of the deed in |ieu,
09:46:06 8 14 days later, approximtely, the eight buildings were
09:46:12 9 subdivided into eight separate parcels.
09:46:14 10 Q Gkay. And how was -- does that then tie into the
09:46:21 11 testinony you gave earlier about how Jim Miin had
09:46:25 12 attributed the purchase price of the note anongst those
09:46:28 13 individual parcels?
09:46:29 14 A. Rght. He went in and took the purchase price of
09:46:32 15 the note and allocated that anmongst the parking and the
09:46:36 16  eight buildings.
09:46:37 17 Q GCkay. And where did you see that allocation
09:46:40 18 first show up in your review of the tax returns?
09:46:42 19 A 2011 tax return.
09:46:44 20 Q Ckay. Was there a tax asset detail --
09:46:48 21 A. There's an appreciation schedul e.
09:46:49 22 Q And then was there ultinmately any ot her steps
09:46:53 23 taken by the conpany to nake sure that those allocations
09:46:56 24  were accurate?
09:46:57 25 A In March of 2013, they hired a firmto cone and
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09:47:02 1 do what is called a cost segregation study. And tP%%e 557
09:47:06 2 cost segregation study basically went in and reall ocated
09:47:11 3 the purchase price to --
09:47:13 4 Q The purchase price of what?
09:47:14 5 A.  The note.
09:47:14 6 Q Ckay.
09:47:16 7 A, \Went in and reallocated that over the eight
09:47:18 8 bui I dings and the parking |ot.
09:47:22 9 Q Ckay. So now let's take that back to what you
09:47:27 10 explained M. Bidsal did on the sale of each of the
09:47:30 11 three buildings. Explain that once again. Wat did
09:47:34 12 M. Bidsal do when each of the three buildings were
09:47:37 13  sol d?
09:47:39 14 MR LEWN. Just a second. Ckay.
09:47:44 15 THE ARBI TRATOR: Go ahead.
09:47:44 16 A.  So when the buildings were sold, M. Bidsal
09:47:51 17 identified the amount of a distribution that could be
09:47:54 18 nmade. He distributed part of that anobunt based on how
09:48:00 19 nmuch was allocated to the purchase price or allocated to
09:48:05 20 each of the buildings sold.
09:48.07 21 So for exanple, if there were nine buildings and
09:48:09 22 we paid $900,000 and we allocated $100, 000 to each of
09:48:14 23 those eight buildings -- I'"'msorry. Eight buildings, we
09:48:16 24 al | ocated $100, 000 to each and $100, 000 to the parking
09:48:20 25 lot. Three of themwere sold. So that $100, 000
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09:48:26 1 allocated to the purchase of that building would Eg%% o0
09:48:31 2 been allocated on a 30 percent to M. Bidsal and
09:48:36 3 70 percent to CLA. The balance of it was attributable
09:48:42 4 to the gain on the sale, and that was allocated and
09:48:45 5 distributed 50-50.
09:48:45 6 BY MR GERRARD:
09:48:46 7 Q So in your hypothetical, any anmount over the $100
09:48:50 8 that was paid to purchase the property --
09:48:51 9 THE ARBI TRATOR: 100,000, I think, but -- yeah.
09:48:51 10 BY MR GERRARD:
09:48:51 11 Q D d you say 100, 0007
09:48:54 12 A. 100, 000.
09:48:56 13 Q Ckay. So any amount over the 100,000 that was
09:49:01 14  derived fromthe sale would have been distributed 50-507?
09:49:03 15 A, Wuld have been, yes, 50-50.
09:49:05 16 Q So if you open the binder in front of you to
09:49:08 17 Exhibit 12. Actually, turn to Exhibit 13.
09:49:40 18 Actual ly, before we go there -- |'mjunping
09:49:43 19 around. |I'msorry. Let's go to the |ast few pages of
09:49:47 20 Exhibit 18. Let's start there. Do you recognize
09:49:57 21 Exhi bit 18?
09:49:57 22 A Yes. It is the cost segregation study.
09:50:01 23 Q Okay. |If you go towards the very end of that
09:50:05 24 docunent, on the third to the | ast page, which on m ne
09:50:30 25 has a Bates |abel of CLA Bidsal 2540.
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1 A.  Yes. rage S
2 Q Do you recogni ze that page?
3 A, Yes.
4 Q \Wat is that page?
5 A. This is the allocation of the purchase price to
6 the buildings and to the | and.
7 Q Ckay. |Is this the one you testified about Jim
8 Mai n preparing?
9 A.  This one was prepared by the cost segregation
10  study people.
11 Q The cost segregation study wasn't done until --
12 according to this, it wasn't conpleted --
13 A Well, this is fromthe cost segregation study.
14 Q This is just an exhibit to it.
15 A Just one mnute.
16 Q Just to be clear, so our cost segregation study's
17 dated March 15, 2013.
18 THE ARBI TRATOR: If you go back one page to Bates
19 2539.
20 THE WTNESS: OCh, I'msorry. This is -- yes,
21 this is the detail prepared by Jim Min on which the
22 2011 tax return was based.
23 BY MR GERRARD:
24 Q GCkay. And that was ny question.
25 A, I'msorry. That was -- yes.
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09:51:40 1 Q So now let's go back to Exhibit 13 where 5%96 b2
09:52:02 2 started. Do you recognize Exhibit 13 as being the
09:52:12 3 escrow statenent fromthe sale of Building C?
09:52:15 4 A.  Yes.
09:52:17 5 Q Oay. And then if you look at Exhibit 14, which
09:52:21 6 Is the next one there in order, did you review this
09:52:25 7 docunent as part of your preparation of your opinion?
09:52:27 8 A1 did.
09:52:28 9 Q And what did you understand this Exhibit 14 to
09:52:31 10  be?
09:52:31 11 A. This was M. Bidsal's calculation of the
09:52:37 12 distribution that would be made to himand to CLA
09:52:40 13 Q Okay. And howdid -- did this distribution
09:52:49 14 breakdown follow the pattern that you described earlier
09:52:52 15 about what you saw M. Bidsal had done on the sal e of
09:52:56 16 each of the three buildings?
09:52:57 17 A. Yes. This distribution went out on a 70-30
09:53:00 18 ratio.
09:53:.01 19 Q Wiy was it done on a 70-30 ratio, to your
09:53:05 20 under st andi ng?
09:53:05 21 A. M/ understanding is that M. Bidsal determ ned
09:53:09 22 that it was the right thing to do since this is the --
09:53:14 23 It was a return. He was just returning capital.
09:53:17 24 Q Ckay. And when you say "he was just returning
09:53:20 25 capital,"” what do you nean by that?
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09:53:22 1 A It was a return of capital; therefore, it \Ij\,f.})%l(lad363
09:53:26 2 be on a 70-30.
09:53:27 3 Q So what was the allocable share of -- that had
09:53:34 4  Dbeen attributed -- allocable share of the purchase price
09:53:37 5 of the note that had been attributed to Building C? |If
09:53:42 6 you want, you can | ook back again at that |ast page of
09:53:47 7 Exhibit 18, which is that tax asset detail we saw
09:53:50 8 A Let me look at nmy report. So the original
09:54:09 9 allocation to Building C was 371, 773.
09:54:14 10 Q Ckay. And if we look back at Exhibit 14 again --
09:54:17 11 |"mjust going to round that for purposes of our
09:54:20 12 conversation to 371,000 so | don't have to give all the
09:54:24 13 change nunbers. But if we | ook back at Exhibit 14, it
09:54:30 14 shows at the very top that there was a certain anount of
09:54:33 15 noney generated fromthe sale; correct?
09:54:35 16 A. Correct. Amllion -- the sales price |ooks |like
09:54:44 17 it was 1,025, 000.
09:54:45 18 Q Ckay. And you can see in his calculations that
09:54:48 19 he gets to a net proceeds nunber. Do you see that?
09:54:50 20 A Yes.
09:54:50 21 Q $898, 629. 237
09:54:55 22 A. Correct.
09:54:56 23 Q And then he adds in closing costs, and there's a
09:55:00 24 nunber there of $790,000. Do you know what that numnber
09:55:05 25 represents?
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09:55:05 1 A.  That woul d have been the purchase price of P? % 507
09:55:07 2 Greenway property in Arizona.
09:55:08 3 Q Now, why would that be related to this sale of
09:55:13 4 Bui | di ng C?
09:55:14 5 A. Because Building Cwas -- the sale -- Building C
09:55:19 6 was sold pursuant to a 1031 exchange.
09:55:23 7 Q And explainto --
09:55:24 8 THE ARBI TRATOR | know.
09:55:25 9 BY MR GERRARD:
09:55:25 10 Q Gkay. So when you sell something in a 1031
09:55:28 11  exchange, what happens to the original cost basis that's
09:55:31 12 being carried on the books of the conpany for the
09:55:34 13 property that's being sol d?
09:55:35 14 A. So the original cost basis of the property
09:55:40 15 sold --
09:55:41 16 Q And that's the $371, 000 nunber; right?
09:55:45 17 A. That is correct.
09:55:45 18 Q Ckay.
09:55:46 19 A.  That cost basis beconmes the cost basis of the
09:55:49 20 property acquired.
09:55:51 21 Q In this case, what was the property that was
09:55:52 22  acquired?
09:55:53 23 A. It was the Geenway property in Arizona.
09:55:56 24 Q GCkay. So when the Greenway property in Arizona
09:55:59 25 was acquired -- one second.
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09:56:35 1 Look at -- you can keep your thunb on Exhi E??eli%
09:56:38 2 where we were |ooking at, but turn over to Exhibit 17.
09:56:43 3 A I'mthere.
09:56:44 4 Q And is this the escrow closing statenment you
09:56:47 5 looked at for the purchase of the G eenway property?
09:56:49 6 A, Yes.
09:56:50 7 Q Okay. So we can see fromthis docunent that
09:56:53 8 there was a price paid to the seller of this property of
09:56:59 9 $790, 000; correct?
09:57:00 10 A. Correct.
09:57:01 11 Q But what was the conpany Green Valley Commerce's
09:57:05 12 cost basis in this new G eenway property?
09:57:08 13 A It was the carryover fromBuilding C of 371, 000.
09:57:17 14 Q Now, if they had not done a 1031 exchange, what
09:57:23 15 would have happened to the difference between the
09:57:27 16  $898, 000 of net proceeds and the $371, 000 of the basis
09:57:33 17 in Building C? Wat woul d have happened to that noney
09:57:36 18 that was the difference?
09:57:37 19 A.  That woul d have been a gain, and that woul d have
09:57:41 20  been distributed out.
09:57:42 21 Q So what would M. Bidsal have been entitled to of
09:57:45 22 that noney under the operating agreenent?
09:57:46 23 A.  Under the operating agreenent, he would have been
09:57:48 24 entitled to 50 percent of that noney.
09:57:50 25 Q Okay. So that -- M. Bidsal's share of that
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09:57:54 1 appreciation of that property was rolled over i?\?%e tBF?S
09:57:59 2 pur chase of the G eenway property?
09:58:00 3 A. That is correct.
09:58:01 4 Q And he never received his share of that
09:58:04 5 appreciation; correct?
09:58:04 6 A. He did not.
09:58:05 7 Q So now let's go back to --
09:58:10 8 THE ARBI TRATOR: Can | ask a question?
09:58:10 9 MR, GERRARD: Yes.
09:58:13 10 THE ARBI TRATOR: Does it matter that the cost
09:58:15 11 segregation report cane a year after the 1031 exchange
09:58:21 12 in the sale of Building C?
09:58:23 13 THE W TNESS: Yeah, they actually readjust the
09:58:26 14 basis of the G eenway property from371 to 399 --
09:58:33 15 THE ARBI TRATOR: | saw both those nunbers.
09:58:35 16 THE WTNESS: -- pursuant to that report two
09:58:35 17 years | ater.
09:58:36 18 THE ARBI TRATOR  Ckay. o ahead.
09:58:38 19 BY MR GERRARD:
09:58:38 20 Q So when we go back to Exhibit 14, after taking
09:58:47 21 out the noney that was used to purchase the G eenway
09:58:50 22 property, according to this, it shows that there was a
09:58:53 23 | ef tover ampunt of $52,069, and then $43, 203 that had
09:59:00 24 been paid on a prom ssory note fromthe sale of
09:59:03 25 Building C. So making up 95,000; correct?
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09:59:06 1 A. Correct. rage Sof
09:59:06 2 Q And then how was that 95,000 distributed?
09:59:10 3 A.  70-30.
09:59:11 4 Q GCkay. And why was there no portion of that that
09:59:16 5 was distributed by M. Bidsal on a 50-50 basis? What
09:59:18 6 was your understanding of why he did it only on a 70-30
09:59:21 7 basi s?
09:59:22 8 MR. LEWN:. (Objection, Your Honor. Lack of
09:59:25 9 foundation. This would be pure specul ation.
09:59:27 10 MR GERRARD: | don't think so, Your Honor. He
09:59:28 11 said right in his report that he spoke with M. Bidsal.
09:59:30 12 THE ARBI TRATOR: Do the foundation question
09:59:33 13 first.
09:59:33 14 MR. CGERRARD: Sure. [|'Il be happy to do that.
09:59:34 15 BY MR GERRARD:
09:59:34 16 Q D d you speak with M. Bidsal to determ ne how
09:59:37 17 the distributions were cal cul ated on each of the sales
09:59:40 18 of the three buildings?
09:59:41 19 A W -- yes. We reviewed this report -- these
09:59:46 20 calculations for that distribution with M. Bidsal.
09:59:48 21 Q Wth M. Bidsal; correct?
09:59:49 22 A.  Yes.
09:59:50 23 Q GCkay. Wat was your understanding from your
09:59:54 24 communi cations wwth M. Bidsal as to the reason why
09:59:57 25 everything from-- all the |leftover proceeds fromthe
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10:00:00 1 sale of Building C were distributed 70-30 i nsteadpg & 958
10:00:03 2 50-507?
10:00:03 3 A. He took the position that this was a return of
10:00:08 4 the original capital and that it was the fair and
10:00:12 5 equitable thing to do.
10:00:14 6 Q Ckay. And is that because the anount that was
10:00:16 7 leftover was |less than the $371, 000 of basis?
10:00:20 8 A. R ght.
10:00:20 9 Q So if there had been enough | eftover noney that
10:00:24 10 it exceeded $371,000, what is your understandi ng what
10:00:28 11 M. Bidsal would have done according to what he told
10:00:31 12 you?
10:00:31 13 A.  He would have distributed the 371 on a 70-30, and
10:00:36 14 the excess would have gone out 50-50.
10:00:38 15 Q Dd M. Bidsal explain to you why he chose to do
10:00:41 16 this when the special allocation | anguage had never been
10:00:44 17 triggered?
10:00:45 18 A, Just, he felt like that was the right thing to
10:00:48 19 do.
10:00:48 20 Q Nowlet's go down to Exhibit 22.
10:01:39 21 A Ckay.
10:01:40 22 Q Do you recognize Exhibit 22 as the cl osing
10:01:45 23 statement fromthe sale of Building E?
10:01:47 24 A | do.
10:01:48 25 Q Turn to Exhibit 23. Do you recognize this
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10:01:55 1 docunent? rage Sb%
10:01:55 2 A. Yes. That is the calculation of the
10:01:59 3 distribution.
10:02:00 4 Q And, again, this docunent you al so discussed with
10:02:04 5 M. Bidsal; correct?
10:02:05 6 A Ve did.
10:02:06 7 Q And what did M. Bidsal do in this breakdown?
10:02:11 8 A As | explained earlier, he determ ned what the
10:02:16 9 cost basis of the building was. That's the 427, 624.
10:02:24 10  That nunber agrees with the cost segregation schedul e.
10:02:32 11 He backed -- he added in the conm ssions to cone up with
10:02:38 12 a total cost -- in his estimation, a total cost basis.
10:02:43 13  That $479,000 was the amount that was distributed 70-30,
10:02:50 14 70 percent to CLA;, 30 percent to hinself.
10:02:54 15 Q Ckay.
10:02:54 16 A.  And then the bal ance of cash available -- or the
10:02:59 17 bal ance of the gain, 370,000 -- or the bal ance of the
10:03:04 18 proceeds -- I'msorry -- the 370,000, that was
10:03:07 19 distributed on a 50-50 basis.
10:03:09 20 Q And did you look at the tax returns for the year
10:03:14 21 20147
10:03:15 22 A.  Yes.
10:03:16 23 Q And did the tax returns for the year 2014 --
10:03:19 24  Schedule K and K-1s -- did they reflect how the
10:03:22 25 allocation of the gain fromthe sale of this building
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10:03:25 1 had been allocated -- rage S0
10:03:26 2 A.  Yes.
10:03:27 3 Q -- and how it had been distributed?
10:03:29 4 A Yes, it did reflect that.
10:03:31 5 Q Didit showthere was a 70-30 distribution that
10:03:35 6 had been nade of the basis portion of the sale of
10:03:40 7 Bui | di ng E?
10:03:42 8 A, It's not broken down on the tax return, but you
10:03:45 9 can tell there was a disproportionate distribution nade
10:03:48 10  because the K-1s reflect 646,000 going to CLA and only
10:03:55 11 454,000 going to M. Bidsal. So it does reflect that.
10:04.02 12 Q And if you look at the K-1s for that year on the
10:04.07 13 2014 tax return -- if you look at, for instance, page
10:04.11 14  CLA Bidsal 1819 -- this is the CLA K-1.
10:04:17 15 A.  Yes.
10:04:18 16 Q Do you see on line 107
10:04:20 17 A, Yes.
10:04:21 18 Q \Wat does that reflect?
10:04:23 19 A So line 10 is the allocation of the tax gain
10:04:28 20  between the nenbers. So that was CLA's -- on 1819, that
10:04:38 21 is CLA's share of the gain.
10:04:39 22 Q Okay. And if you |look at Schedule K in that sane
10:04:43 23 tax return.
10:04:44 24 A Yes.
10:04:44 25 Q On page 1815.
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10:04:47 1 A.  Yes. rage Sr2
10:04:49 2 Q Does it reflect what the actual gain was fromthe
10:04:51 3 sale of Building E?
10:04:53 4 A.  Yeah. The actual gain was 410, 000.
10:04:57 5 Q So when you conpare that to the two
10:05:00 6 Schedule K-1s, what does that tell you about how the
10:05:05 7  $410,691 was all ocated?
10:05:08 8 A It was allocated equally between the two nenbers.
10:05:12 9 Q Is that inconsistent with what you understand
10:05:18 10 CLA s positionis in this case, that that allocation
10:05:21 11  shoul d have been 70-30 because the special allocation
10:05:25 12 |l anguage shoul d have been triggered?
10:05:26 13 A. The allocation of the gain -- well, it's
10:05:37 14 inconsistent with the way that M. Cerety, their expert,
10:05:43 15 has done the allocation.
10:05:44 16 Q Ckay. Because the way he's done it, the
10:05:47 17 allocation should have tracked the special allocation
10:05:50 18 language on Exhibit B showing a 70-30 split of all of
10:05:55 19 the gain; correct?
10:05:56 20 A. Correct.
10:05:57 21 Q And instead, on the tax return, it clearly shows
10:06:02 22 that all the gain was 50-50; correct?
10:06:03 23 A. Correct.
10:06:03 24 Q And did you find that that was consistent on each
10:06:05 25 tax return when there was a sale of a building?
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1 A.  Yes. Yeah, all three of the buildings, an5a%2i%72
2 was allocated equally between the menbers.
3 Q And that was the sane even on the sale of
4 Building C, correct?
5 A. Correct.
6 Q If you |ooked at the tax return fromthe --
7 covered the sale of Building C, even though the
8 distribution of the noney was all 70-30 because it was
9 less than the basis in the property, the allocation on
10 the tax return shows that it was allocated 50-50;
11 correct?
12 A. That is correct.
13 Q Al right. Then let's also take a | ook at
14 Exhibit 25. Let nme know when you're there.
15 A, I'mthere.
16 Q And do you recognize this as the settlenent
17 statement fromthe sale of Building B?
18 A Yes. This is the settlenment fromthe Building B
19 sale.
20 Q D d you see Exhibit 267
21 A, Yes.
22 Q 267
23 A 2-6.
24 Q Yes. Wiat is Exhibit 267
25 A. Exhibit 26 is the calculation of the anounts that
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10:07:27 1 would be distributed between M. Bidsal and CLA. rage S
10:07:31 2 Q And, again, howwas -- how were the -- I'msorry.
10:07:36 3 How were the distributions done of the sales
10:07:41 4 proceeds fromthe sale of Building B?
10:07:42 5 A. The sanme as with prior to. The anmount of the
10:07:47 6 basis -- the original cost basis -- was determ ned.
10:07:50 7  That anount was -- that anount plus sone sal es costs was
10:07:56 8 allocated on a -- allocated on a -- |I'msorry.
10:08:00 9 In this case, it was the adjusted basis plus the
10:08:04 10 sales cost was allocated 70-30 between M. Bidsal and
10:08:09 11 CLA. And the balance of the sales price was allocated
10:08:14 12 on a 50-50 basis.
10:08:15 13 Q Okay. And, again, in the tax return for 2015, if
10:08:22 14  you |l ook at Schedule K and the Schedul e K-1s, can you
10:08:28 15 see that all of the sales proceeds -- all of it -- from
10:08:31 16 the sale of Building B was allocated on a 50-50 basis?
10:08:36 17 A. That is correct.
10:08:37 18 Q And can you see that it was -- that the
10:08:40 19 distributions tracked the schedul e that had been
10:08:44 20 prepared by M. Bidsal that you just |ooked at?
10:08:47 21 A, Yes.
10:08:47 22 Q Now, is the special allocation |anguage that you
10:09:06 23 saw in this Exhibit B consistent with the type of
10:09:16 24  special allocation | anguage that you' ve seen in other
10:09:18 25 operating agreenents or other partnership agreenments?
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10:09:20 1 A It's -- rage S
10:09:27 2 MR. LEWN. Excuse ne. Pardon nme. That's an
10:09:30 3 area that he did not testify about, nor is it in his
10:09:36 4 report.
10:09:37 5 MR. CERRARD: He actually did testify. You asked
10:09:38 6 himthese specific questions.
10:09:41 7 MR LEWN No. | asked hima different
10:09:43 8 question. | asked hima different question. Not that
10:09:46 9 one. | knowthe question that | asked him | asked him
10:09:48 10 whether the waterfall was common in these type of
10:09:51 11 agreenents, not the special allocation | anguage which
10:09:54 12 they're tal king about.
10:09:54 13 MR GERRARD: Isn't the waterfall the special
10:09:54 14 allocation | anguage?
10:09:56 15 MR LEWN No. No --
10:09:56 16 THE ARBI TRATOR: Isn't the waterfall just another
10:09:59 17 way of tal king about the step-down allocation?
10:10:02 18 MR LEWN. That is the step-down allocation.
10:10:03 19 But -- maybe | msunderstood the question. | thought
10:10:07 20 he's tal king about the -- what they call the "triggering
10:10:11 21 | anguage. "
10:10:12 22 THE ARBI TRATOR: | thought you were talking about
10:10:13 23 the whole thing. The whole waterfall provision,
10:10:17 24  step-down provision, special allocation, preferred
10:10:20 25 allocation -- to ne, those are all the sane thing, and
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10:10:22 1 they all discuss what's in Exhibit B below the rage 1
10:10:28 2 percentage of menbers' interest and the statenent of the
10:10:32 3 capital contribution.
10:10:33 4 MR GERRARD: Let ne just ask a different
10:10:35 5 question. Make it easier.
10:10:37 6 MR LEWN. Mybe | thought he was referring to
10:10:37 7 sonething el se.
10:10:38 8 THE ARBI TRATOR: Am| wong to conflate those
10:10:42 9 four terns?
10:10:43 10 THE WTNESS: Yeah, no. That's -- that's what --
10:10:45 11 THE ARBI TRATOR: Al right. Go ahead.
10:10:46 12 BY MR GERRARD:
10:10:46 13 Q So there's a general concept in many partnership
10:10:49 14 agreenents and operating agreenents where at sone
10:10:55 15 triggering event, there's a return of cash to the
10:10:58 16 original owners that contributed cash?
10:10:58 17 A. That is correct.
10:11.02 18 Q That's fairly conmon; correct?
10:11.05 19 A.  Every partnership agreenent has sonething |like
10:11:.06 20 that.
10:11:06 21 Q GCkay. So the concept that you see in this
10:11:12 22 operating agreenment is not inconsistent with what you' ve
10:11:15 23  seen --
10:11:16 24 A.  No.
10:11.17 25 Q ~-- countless tines?
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10:11:18 1 A. It is not inconsistent. rage S
10:11:19 2 Q Ckay. And how nmany tinmes have you seen a
10:11.21 3 partnership agreenent or an operating agreenent that has
10:11:25 4 provisions like that in it that trigger a special
10:11:28 5 allocation?
10:11:29 6 MR LEWN. (Objection. Hearsay.
10:11:29 7 THE ARBI TRATOR: How nmany tines in his experience
10:11:31 8 has he seen that type of --
10:11:33 9 MR, LEWN: Yeah, because that would be -- he'd
10:11:35 10 be tal king about what he's seen in a docunent.
10:11:39 11 MR. CERRARD: He's an expert. He's allowed to
10:11.41 12 rely on hearsay for his opinions.
10:1141 13 THE ARBI TRATOR: That's --
10:11:43 14 MR LEWN  Ckay.
10:11:43 15 A.  Dozens of tinmes.
10:11:45 16 BY MR GERRARD:
10:11:45 17 Q Now, according to your review of the operating
10:12:02 18 agreement, do you believe that there was -- that there
10:12:06 19 were any distributions that were nade to M. Bidsal that
10:12:10 20 were inappropriate under the terns of the operating
10:12:14 21 agreenent ?
10:12:14 22 A.  No.
10:12:16 23 Q Do you think that M. Bidsal actually nmade
10:12:21 24  distributions -- nore distributions to CLA than he woul d
10:12:24 25 have been required to nake under the operating
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10:12:27 1 agreenent? rage S
10:12:27 2 A I'msorry. A strict interpretation of the
10:12:30 3 operating agreenent -- go back and restate nmy answer to
10:12:32 4 your prior question. M. Bidsal would not have nade the
10:12:36 5 70-30 allocations.
10:12:40 6 So the answer to the next question, yes, under
10:12:44 7 the operating agreenent, | think CLA received nore than
10:12:47 8 they would have done -- shoul d have done.
10:12:49 9 Q But based upon your experience with these types
10:12:55 10 of agreenents and what you've testified was sone uncl ear
10:12:59 11 | anguage in the agreenent, do you believe that the way
10:13:01 12 that M. Bidsal did this was, in your experience, a fair
10:13:06 13 way to treat this?
10:13:06 14 A, Yes, | do.
10:13.07 15 Q Ddthe way that he -- is the manner in which
10:13:12 16 M. Bidsal treated this beneficial to himor beneficial
10:13:15 17 to CLA?
10:13:17 18 A. No, it was nore beneficial to CLA
10:13:27 19 Q Al right. Now, we tal ked about the 1031
10:13:40 20 exchange for a mnute earlier. Does CLA' s
10:13:44 21 interpretation of how this 1031 exchange shoul d be
10:13:51 22 reflected in the cost of purchase for the fornmula in the
10:13:56 23 operating agreenent, does that deprive M. Bidsal of his
10:13:59 24  share of the appreciation realized when Building C was
10:14.03 25 sol d?
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10:14:03 1 A. It absolutely deprives himof his share of P? 2t378
10:14:.08 2 depreciation -- of that appreciation, with an "A " not
10:14:10 3 wtha"D"
10:14:13 4 THE ARBI TRATOR: If you're going to nove into a
10:14:15 5 separate area, can | ask a question?
10:14:17 6 MR. CGERRARD: Go ahead.
10:14:17 7 EXAM NATI ON
10:14:17 8 BY THE ARBI TRATOR:
10:14:18 9 Q I'mgoing to warn you on the front end, it's not
10:14:20 10 going to be very artful. It's kind of prem sed on a few
10:14:26 11 things, and if any of nmy prem ses are wong, junp in and
10:14:29 12 correct ne.
10:14:30 13 A Ckay.
10:14:31 14 Q It seens to ne that the preferred allocation
10:14:35 15 language in Exhibit B is only necessary because there's
10:14:40 16 a disproportionate capital contribution between the two;
10:14:45 17 right?
10:14.46 18 A. Correct.
10:14:46 19 Q Ckay. So the purpose of the preferred allocation
10:14:51 20 | anguage is to ultimately return those di sproportionate
10:14:58 21 capital contributions?
10:15:00 22 A. Correct.
10:15.01 23 Q Ckay. So when you state that the sale of
10:15:14 24 Building Cindividually or in conjunction with the sales
10:15:19 25 of Buildings B and E don't trigger the special
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10:15:29 1 allocation, when would the special allocation havga %e%79
10:15:42 2 triggered if -- for instance, let's assume a
10:15:47 3 hypothetical that each of the eight buildings was sold
10:15:51 4 one per year
10:15:53 5 A Ckay.
10:15:54 6 Q At some point, you can't sell all eight and
10:16:02 7 distribute all of the sales proceeds 50-50 because then
10:16:05 8 the assets are gone and the nenber who has the
10:16:13 9 disproportionately higher capital contribution never is
10:16:17 10 able to recoup that. So at what point in that
10:16:21 11 hypot heti cal would the special allocation have been
10:16:26 12 triggered so that the nenber with the higher capital
10:16:29 13 contribution would have been able to recoup it?
10:16:32 14 Did that question nake sense?
10:16:33 15 A.  Yeah, | understand the question. And that really
10:16:36 16 gets to the heart of why there's -- the operating
10:16:41 17 agreement sinply isn't clear. There's anbiguity in it.
10:16:44 18 Because the operating agreenent on its face says
10:16:48 19 distribute the assets. |If you sell one a year, you
10:16:52 20 never get to -- you never get to substantially all the
10:17:00 21 assets. | mean, when do you get to that? So that's
10:17:02 22 really your question --
10:17:03 23 Q Right.
10:17:04 24 AL -- is when does it get triggered.
10:17:06 25 Q You're the accountant for this, and there's a
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10:17:08 1 sale of one a year. rage 58
10:17:09 2 A.  So under that scenario, at sone point in ting,
10:17:12 3 you've got to step back and say, Well, this doesn't
10:17:15 4 work. It doesn't work.
10:17:19 5 What M. Bidsal did is he had the foresight to
10:17:23 6 |ook at that and say, \Wat the operating agreenment says
10:17:25 7 really doesn't work, so I'mgoing to -- rather than wait
10:17:31 8 for this operating agreenent which doesn't really get
10:17:34 9 everybody their noney back, I'"mgoing to figure out how
10:17:39 10  nuch ny original capital, how nuch of CLA s original
10:17:42 11 capital went into each building, and as the building is
10:17:45 12 sold, I'"'mgoing to give it back. I'mgoing to
10:17:47 13 distribute it back. So that --
10:17:50 14 Q | understand how he did. [|'mkind of focused
10:17:53 15 nore on your conclusion that it's not triggered by a
10:18:00 16 single sale --
10:18:00 17 A, Ckay. | got you.
10:18:00 18 Q =-- and it's not triggered by two, and it's not
10:18:03 19 triggered by three. Wen would it be triggered?
10:18:03 20 A Wenis it triggered?
10:18:03 21 Q Yeah.
10:18:10 22 A. And that's one of the anbiguities of the
10:18:13 23 operating agreenent, is if you sell one a year for the
10:18:14 24 next eight years, do you say, Well, now we've sold four
10:18:19 25 of them-- of the eight, so that neets the definition or
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10:18:23 1 we think that's substantially all, so now we bettg?ge %57
10:18:26 2 start doing it pursuant to the waterfall? There really
10:18:28 3 isn't --
10:18:28 4 Q You got to do it in a way that nakes sure that
10:18:34 5 five through eight are going to sell for --
10:18:38 6 A. R ght.
10:18:38 7 Q ~-- enough to be able to recoup the greater
10:18:43 8 capital contribution.
10:18:45 9 A Well -- and then let's take your exanple a little
10:18:49 10 bit further. There isn't enough paid.
10:18:50 11 Q Right. The first four sell for a mllion each,
10:18:53 12 and | ast four sell for 50,000 each.
10:18:55 13 A. Exactly. At that point in tinme, 704 would
10:18:59 14 require that -- I'"'mnot sure if this agreenent has what
10:19:06 15 they call a deficit restoration clause init, or if
10:19:11 16 there would have to be a special allocation of all the
10:19:13 17 incone. But under 704, we would have to nake sone
10:19:17 18 adjustnments to get -- M. Bidsal would have to put noney
10:19:21 19 back in to make it right so that CLA got their noney.
10:19:25 20 That's what 704 tries to protect against, exactly what
10:19:29 21 you're tal king about.
10:19:30 22 Q So it seenms like froma practical standpoint,
10:19:32 23 there would be three ways to do it. Wy nunber one is
10:19:36 24 the way M. Bidsal didit. Wy nunber two is somewhere
10:19:40 25 between -- in that scenario, sales five through eight
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10:19:44 1 determne that we're close to the -- substanti all§a%?l382
10:19:47 2 and allocate themin a way that returns the greater
10:19:54 3 capital contribution. And then the third way woul d be
10:19:59 4 to begin with the first property and allocate all of it
10:20:09 5 70-30 to begin to settle the difference between capital
10:20:17 6 contributions. And you m ght be done by the m ddl e of
10:20:20 7 property three, and now we're equal and everything after
10:20:24 8 that is 50-50. W hope eventually if we actually sold
10:20:30 9 all eight, all three scenarios would get you to the sane
10:20:34 10 place?
10:20:34 11 A. W hope, yes.
10:20:36 12 Q Okay. So is one of those nore a gap issue than
10:20:47 13  anot her?
10:20:47 14 A.  The challenge that you run into is what we're
10:20:52 15 tal king about now assunes that Bidsal and CLA are going
10:20:55 16 to be partners through the end of the ownership so there
10:20:59 17 would be a chance to reconcile everything. Wat happens
10:21.02 18 where what we're tal ki ng about here where one partner is
10:21.05 19 bought out? And so now you' ve got to take that into
10:21:10 20 account as well.
10:21:13 21 Q Ckay.
10:21:14 22 THE ARBI TRATOR: All right. Now, to the extent |
10:21:15 23  opened up additional things.
10:21:16 24 MR- CGERRARD: |'msure you did. But that's fine.
10:21:19 25 I'mglad to hear that. It shows what you're hearing.
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10:21:24 1 THE ARBI TRATOR: | wanted to do it before 5%%8 559
10:21.26 2 noved on to a conpletely different area.

10:21.29 3 MR GERRARD: | appreciate that.

10:21:29 4 FURTHER EXAM NATI ON

10:21:29 5 BY MR GERRARD:

10:21:29 6 Q Soin asituation like this where there is a real
10:21:32 7 estate venture like this where you're obtaining real
10:21:35 8 estate and nmanaging it and/or selling it, in your

10:21:39 9 experience in what you've seen in handling these kinds
10:21:43 10 of situations froman accounting side, is there always a
10:21:46 11 risk that the capital doesn't get returned?

10:21:48 12 A. Sure. That's why it's called an investnent.

10:21:51 13 Q Sothe timng of this is inportant; correct?
10:21:55 14 A.  Yes.

10:21:56 15 Q And who gets to decide the timng of when these
10:22:01 16 distributions are going to be done and what will be the
10:22:06 17 triggering events that will result in a return of

10:22:09 18 capital?

10:22:09 19 A. ldeally, that would be controlled by the

10:22:15 20 operating agreenent.

10:22:15 21 Q GCkay. And isn't that what 704(b) of the tax code
10:22:19 22 requires you to look to?

10:22:20 23 A.  Yes.

10:22:21 24 Q Gay. So in followng up with what the judge
10:22:25 25 tal ked about, obviously in this situation, if all of the
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10:22:30 1 bill -- if all of the property had ultimtely beelralag(?)lgél84
10:22:35 2 one at atime, and they at |east were sold for enough
10:22:38 3 noney to cover the original cost basis, CLA would have
10:22:41 4 received a return of all of its capital; correct?
10:22:43 5 A. That is correct.
10:22:45 6 THE ARBI TRATOR: The way that M. Bidsal didit.
10:22:48 7 BY MR GERRARD:
10:22:48 8 Q The way that M. Bidsal was doing it?
10:22:48 9 A  Right.
10:22:49 10 Q And in your understanding fromtalking to
10:22:51 11 M. Bidsal, is that the reason why M. Bidsal did it the
10:22:55 12 way that he did, because he wanted to treat CLA fairly
10:22:57 13 and he didn't want there to be a situation that woul d
10:23:00 14 arise such as the one that the judge was descri bing
10:23.03 15 where there would be a situation where they wouldn't get
10:23:05 16 all their noney back?
10:23:06 17 A. That's correct. It also addresses -- it also
10:23:10 18 keeps all parties at risk -- equally at risk.
10:23:14 19 Q Because in this agreenent, what was the ownership
10:23:21 20 percentage of this agreenent?
10:23:22 21 A.  50-50.
10:23:23 22 Q Okay. So although there was nore cash that had
10:23:26 23  been put in by CLA than M. Bidsal, obviously M. Bidsal
10:23:31 24 must have put in sonething else that made this so that
10:23:34 25 they were equal owners in the conpany; correct?
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10:23:38 1 A. Correct. rage S
10:23:38 2 Q And what is your understanding of what M. Bidsal
10:23:41 3 put in that gave himthe right to be a 50 percent owner?
10:23:44 4 A. M. Bidsal found the property to begin with, so
10:23:48 5 he put the opportunity in. Plus, he brought the
10:23:51 6 expertise on how to nmanage the property and how to
10:23:54 7 subdivide the property -- enhance val ue through
10:23:58 8 subdivision. So that was the reason that CLA was goi ng
10:24:03 9 to give him50 percent ownership even though CLA put 70
10:24:07 10 percent of the noney in.
10:24:08 11 Q And who was spending all the tinme to nmanage this
10:2411 12 venture?
10:24:11 13 A. M. Bidsal.
10:24:12 14 Q GCkay. So the parties had already deci ded that
10:24:15 15 they had equal risk in this; correct?
10:24:.17 16 A. Correct.
10:24:18 17 Q Andif it didn't turn out the way that they hoped
10:24:22 18 it would turn out, they both stood to | ose equally;
10:24:25 19 correct?
10:24:25 20 A.  Right.
10:24:26 21 Q Do you think that the judge's assunption that he
10:24:28 22 made a mnute ago, that if M. -- if the cash wasn't
10:24:31 23 conpletely returned to CLA, that that neant that CLA
10:24:35 24  bore a disproportionate risk to M. Bidsal? Do you
10:24:38 25 think that that is an accurate assunption?
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10:24:41 1 A. No. Because they would both bear the sarrgag-l? 550
10:24:45 2 they would both bear risk based on their ownership.
10:24:49 3 Q And the risk had al ready been determ ned by the
10:24:51 4 parties to be 50-507?
10:24:52 5 A. Correct.
10:24:53 6 Q Inthis situation, again -- |I'Il ask the sane
10:25:00 7 question | asked before -- do you believe that the
10:25:02 8 approach that M. Bidsal took, especially given the
10:25:06 9 anbiguities in Exhibit B, was an appropriate response
10:25:10 10 and a fair response to take care of all of the nenbers
10:25:13 11 of the LLC?
10:25:14 12 A.  Yes, | do.
10:25:15 13 Q Now, what if the opposite approach had been --
10:25:25 14 what if the opposite was the case? Wat if all of the
10:25:30 15 proceeds fromthe sale of every building were
10:25:33 16 distributed to CLA until CLA had been paid down to O,
10:25:39 17 and in the mddle of that, CLA decided to purchase
10:25:42 18 M. Bidsal's interest in the conpany at a fixed fair
10:25:46 19 market val ue nunber?
10:25:48 20 MR. LEWN:. Excuse ne. The question as phrased
10:25:50 21 I's not rel evant.
10:25:53 22 THE ARBI TRATOR: | think we're tal ki ng about
10:25:56 23  consequences of potential distribution scenarios.
10:26:01 24 MR. LEWN:. He's tal king about all of the -- he
10:26:03 25 just said if all of the distributions were done -- were
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10:26:06 1 given to CLA That's not even the ballpark of V\,hg?gi o7
10:26:10 2 going on here.
10:26:10 3 THE ARBI TRATOR: No. He's saying if they were
10:26:12 4 all done 70-30; right?
10:26:14 5 MR LEWN No. That's not --
10:26:14 6 MR GERRARD: Let ne rephrase the question. |'l]
10:26:19 7  be happy to rephrase.
10:26:20 8 MR LEWN.  That was the reason | objected.
10:26:22 9 BY MR GERRARD:
10:26:22 10 Q Wat if all of the sales proceeds fromthe sale
10:26:26 11 of each of the buildings was divided 70-30, as CLA has
10:26:31 12 mai ntai ned that it should have been, until each of the
10:26:34 13 nmenbers' initial cash had been paid down in full, and
10:26:40 14 then in the mddle of that, there was an offer by CLA to
10:26:46 15 purchase the property, such as what we have -- not the
10:26:48 16  property. The nmenbership interest. |'msorry.
10:26:51 17 Purchase the nenbership interest of M. Bidsal. Wuld
10:26:54 18 that have created a di sadvantage for M. Bidsal?
10:26:58 19 A. M. Bidsal would not have received his share of
10:27:02 20 the appreciation of the gain on the properties under
10:27:05 21 that scenario until -- he wouldn't start to receive that
10:27:10 22 until we got past Step 3 of the waterfall and we're into
10:27:16 23 Step 4 of the waterfall.
10:27:18 24 Q Ckay. Let's take a |ook at the operating
10:27:22 25 agreement again, which is Exhibit 5. And let's
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10:27:25 1 specifically look at page 10 -- actually, page 11I.3age 559
10:27:51 2 So you see on page 11 right above Section 4.3,
10:27:55 3 there's a paragraph that starts "The specific intent of
10:27:58 4 this provision."
10:28:01 ) A.  Yes.
10:28:01 6 Q And then right above that there's a fornula;
10:28:04 7 correct?
10:28:05 8 A. Correct.
10:28:05 9 Q And that's the fornmula that's at issue in this
10:28:07 10 case; correct?
10:28:08 11 A, Yes.
10:28:09 12 Q This formula -- fair market value of all the
10:28:13 13 properties less the original cost to purchase themtines
10:28:18 14 .05 -- isn't that essentially saying each nenber gets
10:28:24 15 their half of all the appreciation in the property?
10:28:27 16 MR LEWN. Objection, Your Honor. The question
10:28:30 17 msstates the docunent.
10:28:32 18 THE ARBI TRATOR:  How?
10:28:34 19 MR LEWN. Because it's -- just one second.
10:28:37 20 He said fair market value of all the property.
10:28:44 21 That's not -- that's not the issue -- that's not what
10:28:52 22 fair market value is. Fair market value is the value of
10:28:56 23  the conpany.
10:29:02 24 MR. CERRARD: Actually, fair market value is not
10:29:.03 25 the value of the company; it's the value of the
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10:29:04 1 menbership interest by definition. rage 588
10:29:09 2 THE ARBI TRATOR: If you want to restate.
10:29:10 3 MR. CERRARD: Fine.
10:29:11 4 BY MR GERRARD:
10:29:11 5 Q Is it your understanding of the intent of this
10:29:13 6 language in the fornula that each nenber would get their
10:29:18 7 half of the appreciation of all of what the conpany
10:29:21 8 owned if there was a purchase by one nenber of the other
10:29:25 9 nmenber's nenbership interest?
10:29:26 10 A. That is exactly the way the formul a reads.
10:29:29 11 Q So if you utilized this step-down allocation
10:29:33 12 language the way that CLA is asking the court to utilize
10:29:39 13 it, if they had received all the appreciation because
10:29:44 14 they had -- well, they had received a disproportionate
10:29:49 15 share of all the appreciation on the three buildings
10:29:51 16 that were sold because they got 30 percent of all the
10:29:53 17 sales proceeds and M. Bidsal only got 30 percent --
10:29:58 18 THE ARBI TRATOR: They got 70. You said they got
10:29:58 19 30 -- or he got 30.
10:30:00 20 MR GERRARD: | thought | said CLA Dd I --
10:30:01 21 THE ARBI TRATOR: You said CLA. You just said 30
10:30:04 22 for both.
10:30:05 23 MR GERRARD: (Ckay. Let nme rephrase.
10:30:06 24 THE ARBI TRATOR:  Sorry.
10:30:07 25 MR GERRARD: No, | do appreciate it. It's nice
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10:30:10 1 to know that you're |istening. rage 59
10:30:25 2 BY MR GERRARD:

10:30:25 3 Q So if what had happened is on the sale of each
10:30:28 4 building, all the sales proceeds had been divided 70
10:30:31 5 percent to CLA and 30 percent to Bidsal, and then right
10:30:35 6 after the three buildings had been sold and that had
10:30:38 7 occurred, there was a purchase by CLA under this formula
10:30:42 8 of M. Bidsal's nenbership interest, wouldn't that

10:30:46 9 disproportionately hurt M. Bidsal?

10:30:50 10 A. It would hurt him because part of that formula is
10:30:54 11 an add back of the capital contribution of the offering
10:30:59 12 nmenbers. And assuming that we had paid all of his back
10:31.04 13 and we interpreted this agreenent to nmean that it's not
10:31:08 14 the original capital but the remaining unrepaid capital,
10:31:12 15 he'd never -- you wouldn't get any add back. So all he
10:31:15 16 would get at that point would be just his 50 percent of
10:31:17 17 the appreciation.

10:31:18 18 Q Ckay. But also, the purpose of this formula,
10:31.23 19 isn't it to try to make sure that each partner gets
10:31:26 20 their fair share of the appreciation of the property --
10:31:29 21 A, Yes.

10:31:29 22 Q -- in the conpany?

10:31:31 23 A, Yes.

10:31:31 24 Q And let's look at the fornula specifically now.
10:31:37 25 First, there's a termthat says "FW." Do you see that?
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10:31:43 1 A.  Yes. rage S92
10:31:43 2 Q And let's |ook back at the previous page to
10:31:46 3 see -- in the Definitions under Section 4.1 to see what
10:31:50 4 that actually neans. Wat does FW nean?
10:31:54 5 A. "Fair market value."
10:31:56 6 Q "As specified in Section 4.2"7?
10:32:00 7 A. Correct.
10:32:00 8 Q Solet's ook at 4.2. 4.2 says "Any nenber
10:32:05 9 (offering nmenber) may give notice to the remaining
10:32:08 10 nenbers that he or it is ready, willing, and able to
10:32:12 11 purchase the remaining nenbers' interests for a price
10:32:15 12 the offering nenber thinks is the fair market value."
10:32:18 13 Do you see that?
10:32:19 14 A.  Yes.
10:32:19 15 Q So according to this definition, fair market
10:32:23 16  val ue nmeans what one nenber thinks the value of the
10:32:26 17 other nmenber's interest is; correct?
10:32:28 18 A. Correct.
10:32:29 19 Q Now, let's take a |look at the next step in this
10:32:38 20 formula. It says "COP." Do you see that?
10:32:40 21 A Yes.
10:32:41 22 Q Solet's look at the defined term COP on
10:32:45 23  Section 4.1. "COP neans 'cost of purchase' as it
10:32:52 24 specified in the escrow closing statenent at the tine of
10:32:57 25  purchase of each property owned by the conpany.”
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10:33:02 1 Do you see that? rage v
10:33:02 2 A.  Yes, | do.
10:33.03 3 Q So what property is presently owned by the
10:33:05 4  conpany?
10:33:05 5 A. Property that's presently owed are -- there are
10:33:08 6 six pieces. Five pieces of property -- actually, seven.
10:33:17 7 There's five buildings -- one in Arizona, four at G een
10:33:22 8 Valley Commerce Center -- and then the parking | ot at
10:33:25 9 Geen Valley Commerce Center.
10:33:27 10 THE ARBI TRATOR. Five at G een Valley?
10:33:27 11 THE WTNESS: There are five --
10:33:27 12 THE ARBI TRATOR: At Green Valley, one in Arizona,
10:33:27 13  plus the parking.
10:33:31 14 THE WTNESS: -- at Green Valley, and then the
10:33:33 15 Geenway property in Arizona -- five, six, and then the
10:33:38 16 parking. So that's how we got to seven.
10:33:41 17 BY MR GERRARD:
10:33:41 18 Q Ckay. So of those properties -- and those are
10:33:45 19 the sane properties that were owned by the conpany at
10:33:48 20 the time of the offers back and forth between Bidsal and
10:33:51 21 CLA to purchase nenbership interest; correct?
10:33:53 22 A. Correct.
10:33:54 23 Q Ckay. So of those properties, how many of those
10:34:00 24 have you seen an escrow cl osing statenent from quote,
10:34:04 25 "the time of purchase of each property" that specifies a
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10:34:09 1 cost of purchase? rage 59
10:34:10 2 A. The only property that has an escrow cl osing
10:34:13 3 statement is the Greenway property in Arizona.
10:34:16 4 Q So if you strictly use the I anguage of this
10:34:23 5 definition, what would be the cost of purchase that
10:34:27 6 would be applied in this fornula to CLA s purchase of
10:34:30 7 M. Bidsal's interest?
10:34:32 8 A Only the Greenway property in Arizona.
10:34:34 9 Q That woul d be $790, 000?
10:34:37 10 A.  Yeah. 790- plus closing costs.
10:34:45 11 Q GCkay. Do you think that that is a reasonable
10:34:50 12 interpretation to take, even though that's what the
10:34:53 13 | anguage says?
10:34:53 14 A.  No.
10:34:54 15 Q And what do you think is reasonabl e?
10:34:55 16 A.  The approach which | took, which was the approach
10:35:01 17 that the accountant took -- Jim Miin took when he
10:35:05 18 allocated the price -- the purchase price of the note
10:35:09 19 anongst the properties. | nean, that's the only thing
10:35:12 20 that mmkes sense here.
10:35:14 21 Q GCkay. Is that also the position that M. Bidsal
10:35:19 22 has taken?
10:35:19 23 A, Yes.
10:35:20 24 Q Has M. Bidsal tried to take advantage of CLA by
10:35:24 25 saying, Oh, no, the |anguage actually says it's only
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10:35:28 1 cost of purchase if there is an escrow cl osing st Z‘?ge(?na?r)lsi)4
10:35:31 2 fromthe time of purchase that specifies a cost to
10:35:33 3  purchase?
10:35:33 4 A, No.
10:35:34 5 Q Soif we go back to the formula now -- let's
10:35:43 6 continue on. So we've already identified that there are
10:35:46 7 a couple of anbiguities in the definition of fair market
10:35:51 8 value as just -- is just related to the value of a
10:35:54 9 nmenbership interest; correct?
10:35:56 10 A. R ght.
10:35:56 11 Q Let's take that one step further. You've been
10:36:00 12 involved in a |ot of business sales and purchases;
10:36:03 13 correct?
10:36:03 14 A. Correct.
10:36:03 15 Q |Is there a difference between the value of a
10:36:06 16 nenbership interest generally and the val ue of the
10:36:08 17 assets of a conpany?
10:36:10 18 A.  Yeah.
10:36:11 19 Q If you're just selling a nmenbership interest and
10:36:14 20 you value that in the marketplace, what normally
10:36:17 21 happens?
10:36:19 22 MR LEWN:. Hold on a second.
10:36:25 23 Ckay. That's fine.
10:36:29 24 MR. GERRARD: Go ahead, sir.
10:36:30 25 THE ARBI TRATOR: Just for whatever it's worth,
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10:36:32 1 and then I'lIl let you go. | don't believe I havepgge 593
10:36:35 2 whole lot of discretion on the fair nmarket val ue part of
10:36:38 3 the formula.
10:36:39 4 MR GERRARD: That's not the point |'m making
10:36:40 5 here. The point is the agreenent is anbiguous and it is
10:36:43 6 difficult to follow, and so you have to adopt a
10:36:46 7 reasonable interpretation.
10:36:48 8 THE ARBI TRATOR:  Under st ood.
10:36:49 9 A.  So the question is how do you val ue a nenbership
10:36:53 10 interest in a typical transaction. You would start by
10:36:58 11 | ooking at the assets of the conpany, but that's
10:37:.03 12 certainly not where it begins.
10:37:04 13 You | ook at -- you could |ook at the net incone
10:37:07 14 of the conpany and apply sonme kind of a multiple to it,
10:37:11 15 and then in that case you would ignore the assets
10:37:14 16 because the assets are what are used to generate the net
10:37:17 17 incone. You would | ook at sone of the assets held in
10:37:20 18 the conpany that maybe are going to be distributed out
10:37:23 19 prior to the sale or at the tine of the sale, and you
10:37:25 20 wouldn't -- so you wouldn't include those if you were
10:37:27 21 doing an asset-based purchase.
10:37:29 22 BY MR GERRARD:
10:37:29 23 Q And if you were going to -- and then is there
10:37:31 24 typically a discount applied to a nenbership interest?
10:37:34 25 A, And that was where | was going next. And if
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10:37:38 1 there's -- because -- because a nenbership interez?g%a%%
10:37:41 2 alimted market, there's a thing called a marketability
10:37:44 3 discount that would probably be applied as well.
10:37:47 4 Q GCkay. So let's now go back to the formula. So
10:37:54 5 we've identified that there's an anbiguity wth fair
10:37:55 6 market value because it just deals with the nmenbership
10:37:57 7 interest value, and that there's -- and doesn't say how
10:38:01 8 you take into account that marketability di scount.
10:38:04 9 There's also a problemw th COP that we just
10:38:07 10 addressed. So let's take a | ook at the next part of the
10:38:11 11 formul a.
10:38:11 12 So then it says "Fair market value m nus cost of
10:38:15 13 purchase tinmes .05," which you said the reasonable
10:38:18 14 interpretation of that is whatever the appreciation in
10:38:22 15 the property is of the conpany, each menber shoul d get
10:38:25 16 half of that; right?
10:38:26 17 A. Correct.
10:38:27 18 Q Then it says "plus capital contribution of the
10:38:30 19 offering nmenber” -- so in this case, that's M. Bidsal;
10:38:33 20 correct?
10:38:33 21 A. Correct.
10:38:34 22 Q "At the tine of purchasing the property m nus
10:38:40 23 prorated liabilities.™
10:38:41 24 Do you see that?
10:38:41 25 A | do.
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10:38:42 1 Q So the property of this conpany, nunber ong‘:ig(\a/va?ég7
10:38:48 2 never purchased -- correct? -- other than the G eenway
10:38:50 3 property.
10:38:51 4 A. Correct.
10:38:51 5 Q It was just acquired in exchange. So if we take
10:38:59 6 the acquisition time of the property -- forget about the
10:39:06 7 word "purchase" for a mnute; let's just use
10:39:08 8 "acquisition."™ Wen was all this property that we're
10:39:13 9 talking about actually acquired by the conpany?
10:39:15 10 A.  Septenber of 2011.
10:39:20 11 Q GCkay. And what do you base that upon?
10:39:24 12 A. The deed in lieu.
10:39:26 13 Q Okay. And that's Exhibit 8 that's in your binder
10:39:28 14 right there. So you're saying that the deed in |ieu
10:39:33 15 agreement -- and |'massunm ng the deed that canme as a
10:39:36 16 result of it -- is what gave title to the property to
10:39:38 17  the conpany?
10:39:39 18 A.  That is ny understanding.
10:39:40 19 Q Okay. So if we use that acquisition date of
10:39:47 20  Septenber 22, 2011, what was M. Bidsal's capital
10:39:50 21 contribution on that date?
10:39:51 22 A 1,215, 000.
10:39:54 23 Q And if we use the tinme that the original property
10:39:59 24 was purchased, which was the note; correct?
10:40:02 25 A. Correct.
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10:40:02 1 Q \Wat was M. Bidsal's capital contributi onPg%e 599
10:40:05 2 t hat date?
10:40:06 3 A 1,215, 000.
10:40:08 4 Q Ckay. So under the strict |anguage of this
10:40:12 5 fornula, what would have to be added to fair market
10:40:16 6 value mnus COP tines .057?
10:40:19 7 A Well, under the strict |anguage of the fornula,
10:40:22 8 you' d add 1, 215, 000.
10:40:25 9 Q Ckay. |Is that the position that you think is
10:40:28 10 reasonabl e notw t hstandi ng the | anguage of this fornula?
10:40:33 11 A. No. No. And | did not use that position.
10:40:35 12 Q And why do you think that that's not reasonabl e?
10:40:38 13 A \Well, | nean, the reasonable -- to ne, it's
10:40:44 14 reasonable that what they're really trying to say here
10:40:48 15 is, Capital contribution |ess capital that has been
10:40:51 16  returned.
10:40:52 17 Q GCkay. So what's left over of the original cash
10:40:55 18 they put in?
10:40:55 19 A.  Yeah. That's not what it says, but | think
10:40:59 20 that's a reasonable man's interpretation.
10:41:00 21 Q But that interpretation doesn't benefit
10:41:02 22 M. Bidsal, does it?
10:41:03 23 A.  No.
10:41:04 24 Q And did M. Bidsal take that sane interpretation?
10:41:07 25 A.  No.
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10:41:08 1 Q No, I nean did he take the interpretation '[P?l%.? o7
10:41:12 2 you have taken?
10:41:12 3 A.  Yeah.
10:41:13 4 Q GCkay. So M. Bidsal was not trying to take
10:41:16 5 advantage of CLA by saying, Hey, you have to give ne
10:41:19 6 back ny full 1,215,000 no matter whether | got sone of
10:41:24 7 that already returned fromthe sale of Buildings C B,
10:41:27 8 and E?
10:41:28 9 A. | was never -- | never heard himtake that
10:41:33 10  position.
10:41:38 11 Q GCkay. Gven what you've just testified is the
10:41:48 12 reasonable interpretation of this formula, do you think
10:41:52 13 that it would be reasonable to use the cost of purchase
10:41:56 14 fromthe actual purchase price of the Greenway property
10:42:00 15 as part of this fornula?
10:42:02 16 A.  No.
10:42:03 17 Q Wy not?
10:42:04 18 A Well, obviously, that excludes the costs involved
10:42:11 19 in acquiring the other five properties held by the
10:42:14 20 conpany.
10:42:15 21 Q Okay. And does it also exclude the actual cost
10:42:19 22 of Building C?
10:42:21 23 A.  Yeah.
10:42:22 24 Q And that cost is still on the books of the
10:42:24 25  conpany?
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10:42:25 1 A. If you use the cost of purchase of the Greg?\\g/\gymo
10:42:30 2 property, then the cost of Building C would be --
10:42:33 3 wouldn't be relevant anynore, because you're using the
10:42:36 4 cost of the actual purchase price of the property.
10:42:40 5 Q Do you think that that's reasonable, or do you
10:42:42 6 think that the reasonable way is to use the original
10:42:45 7 price of Building Csince it's been rolled into the
10:42:49 8 G eenway property?
10:42:50 9 A. It would not be reasonable to use the purchase
10:42:52 10 price of Geenway; it is reasonable to use the carryover
10:42:58 11 basis for the Greenway property.
10:42:59 12 THE ARBI TRATOR: You said price of the --
10:43:03 13 carrying over the price of Building C, but you really
10:43.07 14  mean cost --
10:43:08 15 MR GERRARD: Cost. |It's the cost basis, yeah.
10:43:09 16 If | said price, | msspoke.
10:43:14 17 BY MR GERRARD:
10:43:14 18 Q Okay. Let's go back to Exhibit 8. This is the
10:43:44 19 deed in lieu agreenent. Let nme know when you've got
10:43:48 20 t hat open.
10:43:49 21 A |I'mready.
10:43:50 22 Q Now, as a part of this deed in Iieu agreenent,
10:43:53 23 you understood that there were collected rents that the
10:43:58 24  fornmer owner had that were being transferred to the new
10:44.03 25 owner; correct?
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10:44:04 1 A. Correct. rage 402
10:44:04 2 Q Let's take a | ook at Section 2.10 on page 1432.
10:44:10 3 So this paragraph states "Upon the execution of
10:44:16 4 this agreenent, borrower"™ -- now, who's the borrower in
10:44:20 5 this case?
10:44:20 6 A.  The borrower would be the original purchasers of
10:44:23 7 the Geenway -- I'msorry -- Geen Valley Comrerce
10:44:27 8 Center.
10:44:28 9 Q Okay. So we can also refer to them as owner of
10:44:31 10 the property; correct?
10:44:31 11 A. Correct.
10:44:32 12 Q Says that they "shall transfer to | ender" -- and
10:44:36 13 who's lender in this case?
10:44:38 14 A. So the lender is -- it would be Geen Valley
10:44:45 15 Conmer ce.
10:44:45 16 Q Oay. M. Bidsal and CLA s conpany?
10:44:47 17 A Yes.
10:44:48 18 Q ay. "Shall transfer to the |Iender the anpunt
10:44:51 19 of $295,258.93, which anpbunt represents the net rents
10:44:58 20 fromthe property that have not been -- previously been
10:45:03 21 paid to |l ender or lender's predecessors in interest for
10:45:06 22  the period beginning Cctober 1, 2010, and endi ng
10:45:10 23 Sept enber 21, 2011."
10:45:12 24 Do you see that?
10:45:12 25 A | do.
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10:45:13 1 Q And then at the very end of that page, thelraggi 202
10:45:19 2 sentence that says "Borrower w |l cause American Nevada
10:45:22 3 Realty, LLC, to transfer the net rents fromthe property
10:45:27 4 fromand after Septenber 21, 2011, to lender in
10:45:31 5 accordance with and pursuant to the provisions of the
10:45:34 6 managenent agreenent.”
10:45:35 7 Do you see that?
10:45:35 8 A, Yes.
10:45:36 9 Q Okay. So right after that in Section 2.11, that
10:45:42 10 tal ks about also being the forner owner transferring to
10:45:46 11 t he new owner $74,549.01 in security deposits; correct?
10:45:53 12 A. Correct.
10:45:54 13 Q GCkay. Did you see that CLAis -- in their expert
10:45:59 14 report is trying to treat these rents as interest?
10:46:04 15 A Yes.
10:46:04 16 Q Is it correct to characterize these rents as
10:46:09 17 interest froman accounting perspective?
10:46:12 18 A, Well, the docunent speaks -- says that these are
10:46:14 19 rents that were paid over to the owner of the
10:46:17 20 building -- to the lender, who is CL -- who is Geen
10:46:25 21 Valley Cormerce. | don't -- | don't agree with that.
10:46:26 22 Q Al right. These rents, they' re being paid over
10:46:30 23 to the new owner of the property as a result of the new
10:46:34 24 owner taking title; correct?
10:46:35 25 A. Correct.
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10:46:36 1 Q These rents weren't paid to Geen Valley aza%e e
10:46:41 2 lender back at the time that it acquired the note, was
10:46:44 3 it?
10:46:44 4 A. No. They were paid at the tine that the deed --
10:46:49 5 the fee sinple deed was acquired; this deed in |lieu was
10:46:56 6 executed.
10:46:57 7 Q Ckay. So if this was noney that belonged to the
10:46:59 8 | ender, then our conpany -- right? -- Geen Valley
10:47:04 9 Commerce would have obtained its right to those rents
10:47:08 10 and woul d have received them back when they acquired the
10:47:11 11 note in June of 2011; correct?
10:47:14 12 MR LEWN.  Objection. That for calls
10:47:17 13  specul ation.
10:47:17 14 THE ARBI TRATOR:  Overrul ed.
10:47:18 15 You may answer.
10:47:19 16 A. Correct. Wich they did not. They did not
10:47:21 17 receive until they actually took title of the property.
10:47:24 18 BY MR GERRARD:
10:47:24 19 Q Ckay. Under the operating agreenent, how shoul d
10:47:32 20 these rents have been distributed?
10:47:33 21 A Rent is rent. It would have been part of the
10:47:37 22  operating income 50-50.
10:47:38 23 Q Even if you treated this as interest instead of
10:47:42 24 rent, howwould it be distributed under the operating
10:47:45 25  agreenent?
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10:47:45 1 A Interest is still ordinary inconme, which tlﬁgge e
10:47:48 2 operating agreenent specifies will be distributed 50-50.
10:47:51 3 Q Okay. Based upon general accounting principles,
10:48:05 4 if there's an agreenent to sell a nenbership interest,
10:48:.07 5 does the selling nenber generally lose its rights to
10:48:11 6 allocations and distributions prior to that sale being
10:48:14 7 conpl eted?
10:48:14 8 A No. Quite the opposite. |If there's an agreenent
10:48:16 9 to sell the nenbership interest, it's common that the
10:48:21 10 cash would be distributed prior to the closing of the
10:48:25 11 sale.
10:48:25 12 Q How was depreciation allocated under this
10:48:29 13 operating agreenent?
10:48:30 14 A It's part of operating incone, so it's allocated
10:48:33 15 50-50 to each of the menbers.
10:48:36 16 Q So can you explain to nme under what circunstances
10:48:43 17 the capital account percentages that started at 70
10:48:50 18 percent for CLA and 30 percent to Bidsal would change
10:48:53 19 over tine based upon depreciation?
10:48:56 20 A, Sure. So probably an exanple is the easiest way
10:49:02 21 to look at it. |If the capital accounts were using easy
10:49:05 22  nunbers -- 700, 000; 300,000; 70-30 -- and the operating
10:49:14 23 incone fromthe -- fromthe rent -- fromthe rental
10:49:19 24 activity, let's say it was $200, 000, but included in
10:49:24 25 that $200,000 is $100, 000 of depreciation. So in that
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10:49:28 1 case, it would actually be $300,000 of distribut all:),?%e S
10:49:35 2 cash. GCkay? That would be the incone plus the
10:49:38 3 depreciation because the depreciation is a noncash item
10:49:42 4 Q So if that was distributed, how woul d that affect
10:49:47 5 the percentages of the capital accounts?
10:49:51 6 A.  So that would cause the capital -- that would
10:49:54 7 cause Bidsal's capital account percentage to go down,
10:49:57 8 and it would cause CLA's to go up. And the reason for
10:50:01 9 that is this: The income is 200,000. So going back to
10:50:07 10 our capital account naintenance rules, if we were at
10:50:10 11 $300, 000 of incone -- of capital for Bidsal, plus the
10:50:17 12 $100, 000 of his share of the net incone, now we're at
10:50:21 13 4-, mnus his share --
10:50:23 14 Q You said "his share of the net incone." You're
10:50:25 15 tal king about the depreciation?
10:50:26 16 A. No. |[|'mtalking about net inconme. Renenber, net
10:50:28 17 incone is 200, 000.
10:50:30 18 Q Ckay.
10:50:30 19 A. But included in that net incone is a deduction of
10:50:34 20  $100, 000 specific to depreciation. A depreciation
10:50:39 21 deduction. So you got net inconme, but you've al so got
10:50:44 22 depreciation, which is a noncash item So you would
10:50:47 23  have $300, 000 of distributable cash from operati ons.
10:50:53 24 So M. Bidsal gets $100,000 of income allocated
10:50:58 25 to him He also gets $150,000 of cash allocated to him
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10:51:07 1 So now his capital account is 250,000. 300- pl uspal %-406
10:51:14 2 m nus 150-, so it's now 250-.
10:51:18 3 On the other side, M. CLA would get the sane
10:51:24 4 100, 000 of incone, so now they're at 800-. They would
10:51:28 5 get the sanme $150,000 distribution. So now they are at
10:51:35 6 650-. So our total capital is nownot $1 nmillion, but
10:51:42 7 it's 900,000. 250-, 650-. |If you divide 250- by
10:51:52 8 900,000, you don't get 30 percent. You'll get -- |
10:51:58 9 don't have ny phone here. |[|'d do the nunmbers for you.
10:52:01 10 Q That's all right.
10:52:02 11 A.  But you get a nunber bigger. That's why if you
10:52:05 12 look at just the tax return, his capital account is
10:52:08 13 going to be nore than -- I"'msorry -- less than
10:52:12 14 30 percent. It's because of the way -- just the way the
10:52:16 15 accounting works when you have depreciation invol ved.
10:52:19 16 Q Thank you.
10:52:23 17 THE WTNESS: D d that make sense, Your Honor?
10:52:25 18 THE ARBI TRATOR Fairly, yes. Innmy mnd, I'm
10:52:29 19 doing the math, and it -- | don't know. |It's basically
10:52:33 20 5 divided by 19, whichis a little less than -- yeah. |
10:52:44 21  think that works.
10:52:46 22 THE WTNESS: It's just sinple that the capital
10:52:49 23 account is increased by net incone and it's decreased by
10:52:53 24 distributions. Distributions, if they exceed net
10:52:57 25 income, in this case will cause his capital account --
Litigation Services | 800-330-1112
APPENDIX (PX)005747 www.litigationservices.com

26A.App.6042


http://www.litigationservices.com

26A.App.6043

ARBITRATION DAY 2 - 03/18/2021

Page 407
10:53:04 1 wll cause everybody's capital account to get out o
10:53:07 2 that 70-30 ratio.
10:53:09 3 THE ARBI TRATOR: It's not an indication of
10:53:13 4 disproportionate distributions or allocations under the
10:53:18 5 operating agreenent.
10:53:18 6 THE WTNESS: No. Not at -- no. And to follow
10:53:22 7 that all through, if and when we sell all of the
10:53:27 8 bui |l di ngs eventually and we distribute back the capital
10:53:31 9 account as M. Bidsal has done, they will conme back into
10:53:35 10 a 70-30 ratio eventually.
10:53:37 11 BY MR GERRARD:
10:53:37 12 Q Now -- so the fact that the capital account
10:53:44 13 balances -- well, let's actually just |ook at them
10:53:46 14 THE ARBI TRATOR: As reflected on K-17?
10:53:49 15 MR. CGERRARD: Yeah.
10:53:50 16 BY MR GERRARD:
10:53:50 17 Q Let's start by taking a quick | ook at Exhibit
10:54:10 18 No. 11 -- 12. Let's look at the K-1s in Exhibit 12.
10:54:18 19 It's the 2011 tax return. So that's on pages 2340 and
10:54:24 20 2341. Do you have those in front of you?
10:54:32 21 A.  Yes, | do.
10:54:32 22 Q GCkay. So on this tax return, CLA s ending
10:54:40 23 capital account balance is 70.241966 percent; correct?
10:54:44 24 A. Correct.
10:54:44 25 Q And M. Bidsal's ending capital account bal ance
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10:54:48 1 is 29.758034. Do you see that? rage o8
10:54:52 2 A.  Yes, | do.
10:54:52 3 Q And you're saying that's caused by depreciation?
10:54:55 4 A. Yeah. This is a good exanple. You can see that
10:55:00 5 if you take a look at Iine 2 and line 5 of the K-1 and
10:55:06 6 if you add those up, that comes to 240,000. Now, if you
10:55:13 7 go down to Section L, that's how nuch inconme was
10:55:18 8 allocated to each partner. That nunber is the sane on
10:55:21 9 both K-1s, those two nunbers. 84,155 is the sane nunber
10:55:26 10 allocated 50-50. That cones to 240, 246.
10:55:33 11 But then the very next nunber is 265, 000, which
10:55:39 12 is a distribution. There was no capital transaction
10:55:44 13 here. Nothing was sold this year, so this is a great
10:55:49 14  exanple. There's no argunent on whether there's a
10:55:52 15 capital transaction because according to this K-1, we
10:55:57 16  had incone and we had interest and our distribution was
10:56:01 17 265,000. That results in M. Bidsal's capital account
10:56:06 18 going up by two tenths of a percent and CLA' s goi ng down
10:56:10 19 by that sane two tenths of a percent.
10:56:13 20 Q Isn't it just the opposite of that? H's going
10:56:16 21 down and CLA' s going up?
10:56:17 22 A No -- I"'msorry. | had themturned around. Yes,
10:56:23 23 it is just the opposite.
10:56:24 24 Q Yeah. ay.
10:56:25 25 A. | was |ooking at them backwards, sorry.
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10:56:27 1 Q Ckay. Under this operating agreenent, howp?%e o
10:56:32 2 depreciation supposed to be allocated?
10:56:34 3 A. Depreciation is an elenent of ordinary incong,
10:56:40 4 and so it is allocated -- the depreciation expense is
10:56:45 5 allocated equally between M. Bidsal and between CLA
10:56:48 6 Q Now, you saw that M. Gerety in his report tried
10:56:53 7 to say that depreciation was a capital event and had to
10:57:00 8 be split 70-30. Do you recall that?
10:57:01 9 A | do.
10:57:02 10 Q And do you agree with that?
10:57:03 11 A. | do not.
10:57:04 12 Q Wy not?
10:57:04 13 A.  Nunber one, |'ve never seen it in ny years of
10:57:08 14  practicing where in this situation depreciation wuld be
10:57:11 15 treated as a capital event. And it's not a capital
10:57:17 16 event for a couple of reasons. The first would be that
10:57:20 17 it's not wwthin the definition of a capital event under
10:57:23 18 the LLC agreenent. And then the second reason is
10:57:27 19 eventually that depreciation will get recaptured, and
10:57:31 20 when it does, it will get allocated -- pursuant to the
10:57:34 21 way these tax returns are being prepared -- equally back
10:57:37 22 to the parties the sane way it was taken.
10:57:39 23 Q Okay. And so let's take a | ook now at
10:57:43 24  Exhibit 15. This is the 2012 tax return. Let's |ook at
10:57:49 25 the K-1s again on page 2550 and 2551.
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10:57:58 1 A Ckay. rage 430
10:57:58 2 And so here you can see that M. --
10:58:04 3 THE ARBI TRATOR  You said 25507?
10:58:04 4 MR. GERRARD: 2549, sorry.
10:58:06 5 BY MR GERRARD:
10:58:06 6 Q So 2549. You can see CLA' s ending capital
10:58:12 7 account balance is 71.198; correct?
10:58:16 8 A. Correct.
10:58:16 9 Q And M. Bidsal's on the next page is 28.801,
10:58:20 10 correct?
10:58:20 11 A. Correct.
10:58:21 12 Q And does that mean that there was inappropriate
10:58:26 13 distributions being nade to M. Bidsal?
10:58:27 14 A No. |It's the sane situation as the prior year.
10:58:32 15 The distributions fromoperations sinply exceeded the --
10:58:38 16 exceeded the ordinary income.
10:58:40 17 Q Ckay.
10:58:41 18 A, I'mguess -- you know, | didn't look, but I'm
10:58:45 19 assuming -- well, | could tell you right now.
10:58:47 20 Yeah, there was 146,000 of depreciation in this
10:58:50 21  year.
10:58:51 22 Q Gkay. You want to show The Court where that's
10:58:52 23 | ocated?
10:58:52 24 A. Sorry. That's on page 51. Third nunber --
10:59:00 25 fourth -- fifth -- the fifth nunber from the bottom of
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