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ARBI TRATI ON, DAY 3 - 03/19/2021 

age 
Q Did the conpany have any assets other than real 13: 24:55 1 

13: 24: 59 2 estate and cash as of July 7, 2017? 

13:25: 03 3 It had real estate and sone cash. 

13: 25: 07 4 And take a | ook at your offer. 

13:25:41 5 Whi ch exhibit? 

13:25:43 6 ARBI TRATOR WALL: 37. 

13: 25: 46 7 THE W TNESS: Okay. 

13: 25: 48 8 LEW N: 

13: 25: 55 9 Q Yesterday there was sone question that was raised 

13: 25: 57 10 by M. Gerrard as to whether or not your offer was to 

13:26: 00 11 buy just CLA's nenbership interest valued at 5 million 

13: 26: 07 12 dollars. The 5 million dollars was your best estimate 

13:26: 11 13 of the value of the conpany. Right? 

13:26:13 14 MR GERRARD: |'msorry. You're mxing two 

13:26:15 15 different things. You just said -- 

13: 26: 16 16 MR LEWN. [I'll rephrase it. 

13:26: 16 17 BY MR. LEW N: 

13: 26: 17 18 Q Your 5 million dollar offer was the -- was your 

13:26: 22 19 best estimate of the current fair market value of the 

13:26: 25 20 company? 

13: 26: 27 21 MR. SHAPIRO (Objection. There was no 5 million 

13: 26: 31 22 dollar offer. 

13:26:31 23 MR LEWN 5 million dollar (inaudible). 

13: 26: 33 24 MR. SHAPIRO So what's the question? 

13: 26: 33 25   
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age 
Q Did the conpany have any assets other than real 13: 24:55 1 

13: 24: 59 2 estate and cash as of July 7, 2017? 

13:25: 03 3 It had real estate and sone cash. 

13: 25: 07 4 And take a | ook at your offer. 

13:25:41 5 Whi ch exhibit? 

13:25:43 6 ARBI TRATOR WALL: 37. 

13: 25: 46 7 THE W TNESS: Okay. 

13: 25: 48 8 LEW N: 

13: 25: 55 9 Q Yesterday there was sone question that was raised 

13: 25: 57 10 by M. Gerrard as to whether or not your offer was to 

13:26: 00 11 buy just CLA's nenbership interest valued at 5 million 

13: 26: 07 12 dollars. The 5 million dollars was your best estimate 

13:26: 11 13 of the value of the conpany. Right? 

13:26:13 14 MR GERRARD: |'msorry. You're mxing two 

13:26:15 15 different things. You just said -- 

13: 26: 16 16 MR LEWN. [I'll rephrase it. 

13:26: 16 17 BY MR. LEW N: 

13: 26: 17 18 Q Your 5 million dollar offer was the -- was your 

13:26: 22 19 best estimate of the current fair market value of the 

13:26: 25 20 company? 

13: 26: 27 21 MR. SHAPIRO (Objection. There was no 5 million 

13: 26: 31 22 dollar offer. 

13:26:31 23 MR LEWN 5 million dollar (inaudible). 

13: 26: 33 24 MR. SHAPIRO So what's the question? 

13: 26: 33 25   
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·1· · · Q.· Did the company have any assets other than real

·2· ·estate and cash as of July 7, 2017?

·3· · · A.· It had real estate and some cash.

·4· · · Q.· And take a look at your offer.

·5· · · A.· Which exhibit?

·6· · · · · ARBITRATOR WALL:· 37.

·7· · · · · THE WITNESS:· Okay.

·8· ·BY MR. LEWIN:

·9· · · Q.· Yesterday there was some question that was raised

10· ·by Mr. Gerrard as to whether or not your offer was to

11· ·buy just CLA's membership interest valued at 5 million

12· ·dollars.· The 5 million dollars was your best estimate

13· ·of the value of the company.· Right?

14· · · · · MR. GERRARD:· I'm sorry.· You're mixing two

15· ·different things.· You just said --

16· · · · · MR. LEWIN:· I'll rephrase it.

17· ·BY MR. LEWIN:

18· · · Q.· Your 5 million dollar offer was the -- was your

19· ·best estimate of the current fair market value of the

20· ·company?

21· · · · · MR. SHAPIRO:· Objection.· There was no 5 million

22· ·dollar offer.

23· · · · · MR. LEWIN:· 5 million dollar (inaudible).

24· · · · · MR. SHAPIRO:· So what's the question?

25· ·///
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:26: 33 1 BY MR. LEW N: age 

13: 26: 33 2 Q Your offer to set the fair market value of the 

13: 26: 39 3 company at 5 million dollars was your best estimate of 

13:26: 43 4 the current fair market value. Right? 

13: 26: 45 5 A. At that tine. 

13: 26: 45 6 Q And in naking your best estimate, those are sort 

13: 26: 52 7 of -- best estimate is better than a regular esti nate. 

13:26: 55 8 Right? It's your best estimate. Ri ght? 

13: 26: 58 9 MR SHAPIRO  (bjection. Argunentative. 

13:27:01 10 ARBI TRATOR WALL: | don't know what that means. 

13:27:03 11 BY MR. LEWN: 

13:27: 03 12 Q Wien you say "best estimate,” how is that 

13:27:06 13 different than just a regular estimate? 

13:27: 08 14 MR. SHAPI RO (bj ection. 

13:27:09 15 ARBI TRATOR WALL: I'll allowit. 

13:27:11 16 A. Yeah. | nean, what | did is |I just |ooked at the 

13:27. 16 17 financials and nade a decision -- quick decision on what 

13:27: 22 18 would be a fair market val ue without any appraisals or 

13:27: 26 19 any other documents and | nade an offer. 

13:27:28 20 BY MR. LEW N: 

13:27:29 21 Q You had all the tine in the world to make 

13:27: 33 22 whatever appraisals you wanted before you nade an offer. 

13:27:35 23 There's no pressure to make an offer. Right? 

13:27. 37 24 MR. SHAPIRO I'm going to object, Your Honor. | 

13:27:39 25 thought the FW was set in the last arbitration. So   
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13:26: 33 1 BY MR. LEW N: age 

13: 26: 33 2 Q Your offer to set the fair market value of the 

13: 26: 39 3 company at 5 million dollars was your best estimate of 

13:26: 43 4 the current fair market value. Right? 

13: 26: 45 5 A. At that tine. 

13: 26: 45 6 Q And in naking your best estimate, those are sort 

13: 26: 52 7 of -- best estimate is better than a regular esti nate. 

13:26: 55 8 Right? It's your best estimate. Ri ght? 

13: 26: 58 9 MR SHAPIRO  (bjection. Argunentative. 

13:27:01 10 ARBI TRATOR WALL: | don't know what that means. 

13:27:03 11 BY MR. LEWN: 

13:27: 03 12 Q Wien you say "best estimate,” how is that 

13:27:06 13 different than just a regular estimate? 

13:27: 08 14 MR. SHAPI RO (bj ection. 

13:27:09 15 ARBI TRATOR WALL: I'll allowit. 

13:27:11 16 A. Yeah. | nean, what | did is |I just |ooked at the 

13:27. 16 17 financials and nade a decision -- quick decision on what 

13:27: 22 18 would be a fair market val ue without any appraisals or 

13:27: 26 19 any other documents and | nade an offer. 

13:27:28 20 BY MR. LEW N: 

13:27:29 21 Q You had all the tine in the world to make 

13:27: 33 22 whatever appraisals you wanted before you nade an offer. 

13:27:35 23 There's no pressure to make an offer. Right? 

13:27. 37 24 MR. SHAPIRO I'm going to object, Your Honor. | 

13:27:39 25 thought the FW was set in the last arbitration. So   
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·1· ·BY MR. LEWIN:

·2· · · Q.· Your offer to set the fair market value of the

·3· ·company at 5 million dollars was your best estimate of

·4· ·the current fair market value.· Right?

·5· · · A.· At that time.

·6· · · Q.· And in making your best estimate, those are sort

·7· ·of -- best estimate is better than a regular estimate.

·8· ·Right?· It's your best estimate.· Right?

·9· · · · · MR. SHAPIRO:· Objection.· Argumentative.

10· · · · · ARBITRATOR WALL:· I don't know what that means.

11· ·BY MR. LEWIN:

12· · · Q.· When you say "best estimate," how is that

13· ·different than just a regular estimate?

14· · · · · MR. SHAPIRO:· Objection.

15· · · · · ARBITRATOR WALL:· I'll allow it.

16· · · A.· Yeah.· I mean, what I did is I just looked at the

17· ·financials and made a decision -- quick decision on what

18· ·would be a fair market value without any appraisals or

19· ·any other documents and I made an offer.

20· ·BY MR. LEWIN:

21· · · Q.· You had all the time in the world to make

22· ·whatever appraisals you wanted before you made an offer.

23· ·There's no pressure to make an offer.· Right?

24· · · · · MR. SHAPIRO:· I'm going to object, Your Honor.  I

25· ·thought the FMV was set in the last arbitration.· So

APPENDIX (PX)006212

29A.App.6507

29A.App.6507

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

13:27:44 1 where's this going and hows it relevant? 

13:27: 44 2 MR. LEWN:. This has to do with what we tal ked 

13:27: 46 3 about yesterday about what consisted of the fornula. 

13:27: 48 4 The issue was -- 

13:27: 49 5 ARBI TRATOR WALL: | know. [I'll allowit to a 

13:27: 52 6 point. 

13: 27: 56 7 So you may answer if you renenber the question. 

13:28:00 8 THE WTNESS: No, | don't. [|'msorry. 

13:28:02 9 LEW N: 

13: 28: 02 10 Q So you look -- as an experienced real estate 

13:28: 04 11 person, you evaluated for yourself what the fair market 

13: 28: 08 12 value of the various properties were, and you | ooked at 

13:28:10 13 the financials and you | ooked at the incone stream 

13:28:13 14 Ri ght ? 

13:28:13 15 A. Yes. 

13:28: 13 16 Q And you considered what -- the estimates that you 

13:28: 17 17 received frombrokers as well. Right? The BOB | think 

13: 28: 23 18 you said it was? 

13:28: 26 19 A. Yes, but -- 

13:28: 28 20 Yes or no? | know BOB is just an estimate. 

13:28: 36 21 ARBI TRATOR WALL: There's no questi on. 

13:28: 37 22 LEW N: 

13:28: 37 23 Q So you nade the offer and the offer says what it 

13:28: 46 24 says. If M. -- is there -- after you nade this offer, 

13: 28: 57 25 did you have a neeting wth M. Col shani where he had   
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13:27:44 1 where's this going and hows it relevant? 

13:27: 44 2 MR. LEWN:. This has to do with what we tal ked 

13:27: 46 3 about yesterday about what consisted of the fornula. 

13:27: 48 4 The issue was -- 

13:27: 49 5 ARBI TRATOR WALL: | know. [I'll allowit to a 

13:27: 52 6 point. 

13: 27: 56 7 So you may answer if you renenber the question. 

13:28:00 8 THE WTNESS: No, | don't. [|'msorry. 

13:28:02 9 LEW N: 

13: 28: 02 10 Q So you look -- as an experienced real estate 

13:28: 04 11 person, you evaluated for yourself what the fair market 

13: 28: 08 12 value of the various properties were, and you | ooked at 

13:28:10 13 the financials and you | ooked at the incone stream 

13:28:13 14 Ri ght ? 

13:28:13 15 A. Yes. 

13:28: 13 16 Q And you considered what -- the estimates that you 

13:28: 17 17 received frombrokers as well. Right? The BOB | think 

13: 28: 23 18 you said it was? 

13:28: 26 19 A. Yes, but -- 

13:28: 28 20 Yes or no? | know BOB is just an estimate. 

13:28: 36 21 ARBI TRATOR WALL: There's no questi on. 

13:28: 37 22 LEW N: 

13:28: 37 23 Q So you nade the offer and the offer says what it 

13:28: 46 24 says. If M. -- is there -- after you nade this offer, 

13: 28: 57 25 did you have a neeting wth M. Col shani where he had   
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·1· ·where's this going and how's it relevant?

·2· · · · · MR. LEWIN:· This has to do with what we talked

·3· ·about yesterday about what consisted of the formula.

·4· ·The issue was --

·5· · · · · ARBITRATOR WALL:· I know.· I'll allow it to a

·6· ·point.

·7· · · · · So you may answer if you remember the question.

·8· · · · · THE WITNESS:· No, I don't.· I'm sorry.

·9· ·BY MR. LEWIN:

10· · · Q.· So you look -- as an experienced real estate

11· ·person, you evaluated for yourself what the fair market

12· ·value of the various properties were, and you looked at

13· ·the financials and you looked at the income stream.

14· ·Right?

15· · · A.· Yes.

16· · · Q.· And you considered what -- the estimates that you

17· ·received from brokers as well.· Right?· The BOB I think

18· ·you said it was?

19· · · A.· Yes, but --

20· · · Q.· Yes or no?· I know BOB is just an estimate.

21· · · · · ARBITRATOR WALL:· There's no question.

22· ·BY MR. LEWIN:

23· · · Q.· So you made the offer and the offer says what it

24· ·says.· If Mr. -- is there -- after you made this offer,

25· ·did you have a meeting with Mr. Golshani where he had
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ge 
asked you to tal k about what each of you would receive 13:29: 02 1 

13:29: 05 2 if he sold to you or you sold to hin? 

13:29:10 3 A. We had a neeting. 

13:29: 11 4 Q To discuss that subject. Right? 

13:29:13 5 A. Yes. 

13:29:13 6 Q And M. Col shani had asked if he bought you out, 

13:29:18 7 how much noney he should be | ooking at. Right? 

13:29: 22 8 A. We had a discussion on that. 

13:29: 24 9 Q And you provided himw th the information that 

13:29:31 10 you thought you would receive if he bought you out. 

13:29:34 11 Ri ght ? 

13:29: 34 12 | provided him -- 

13:29: 36 13 Yes or no, Sir? 

13:29: 37 14 No. 

13:29: 38 15 Let me read from your deposition. Pardon ne. 

13:29: 47 16 This is fromthe arbitration. 

13:30: 14 17 MR. LEWN:. | only have certified copies of the 

13:30: 17 18 arbitration. | don't want to copy this whol e thing. 

13:30: 22 19 Can | just give a copy to M. Shapiro so he can verify 

13: 30: 28 20 what I'm saying is true? 

13: 30: 28 21 ARBI TRATOR WALL: Do you have a copy? 

13:30: 31 22 MR SHAPIRO O the arbitration transcript? 

13:30: 33 23 MR LEWN:. They're in the exhibits. 

13:30: 36 24 SHAPI RO Wich exhibit is it? 

13:30: 47 25 LEWN:. | think you identified those in your   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006214

ARBI TRATI ON, DAY 3 - 03/19/2021 

ge 
asked you to tal k about what each of you would receive 13:29: 02 1 

13:29: 05 2 if he sold to you or you sold to hin? 

13:29:10 3 A. We had a neeting. 

13:29: 11 4 Q To discuss that subject. Right? 

13:29:13 5 A. Yes. 

13:29:13 6 Q And M. Col shani had asked if he bought you out, 

13:29:18 7 how much noney he should be | ooking at. Right? 

13:29: 22 8 A. We had a discussion on that. 

13:29: 24 9 Q And you provided himw th the information that 

13:29:31 10 you thought you would receive if he bought you out. 

13:29:34 11 Ri ght ? 

13:29: 34 12 | provided him -- 

13:29: 36 13 Yes or no, Sir? 

13:29: 37 14 No. 

13:29: 38 15 Let me read from your deposition. Pardon ne. 

13:29: 47 16 This is fromthe arbitration. 

13:30: 14 17 MR. LEWN:. | only have certified copies of the 

13:30: 17 18 arbitration. | don't want to copy this whol e thing. 

13:30: 22 19 Can | just give a copy to M. Shapiro so he can verify 

13: 30: 28 20 what I'm saying is true? 

13: 30: 28 21 ARBI TRATOR WALL: Do you have a copy? 

13:30: 31 22 MR SHAPIRO O the arbitration transcript? 

13:30: 33 23 MR LEWN:. They're in the exhibits. 

13:30: 36 24 SHAPI RO Wich exhibit is it? 

13:30: 47 25 LEWN:. | think you identified those in your   
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·1· ·asked you to talk about what each of you would receive

·2· ·if he sold to you or you sold to him?

·3· · · A.· We had a meeting.

·4· · · Q.· To discuss that subject.· Right?

·5· · · A.· Yes.

·6· · · Q.· And Mr. Golshani had asked if he bought you out,

·7· ·how much money he should be looking at.· Right?

·8· · · A.· We had a discussion on that.

·9· · · Q.· And you provided him with the information that

10· ·you thought you would receive if he bought you out.

11· ·Right?

12· · · A.· I provided him --

13· · · Q.· Yes or no, sir?

14· · · A.· No.

15· · · Q.· Let me read from your deposition.· Pardon me.

16· ·This is from the arbitration.

17· · · · · MR. LEWIN:· I only have certified copies of the

18· ·arbitration.· I don't want to copy this whole thing.

19· ·Can I just give a copy to Mr. Shapiro so he can verify

20· ·what I'm saying is true?

21· · · · · ARBITRATOR WALL:· Do you have a copy?

22· · · · · MR. SHAPIRO:· Of the arbitration transcript?

23· · · · · MR. LEWIN:· They're in the exhibits.

24· · · · · MR. SHAPIRO:· Which exhibit is it?

25· · · · · MR. LEWIN:· I think you identified those in your
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13: 30: 47 1 exhibits. age 

13:30: 47 2 ARBI TRATOR WALL: Do you know which exhibit it 

13:30: 47 3 

13: 30: 48 4 MR LEWN Mne is 194 and 195. 

13:30: 48 5 BY MR. LEW N: 

13:30: 51 6 Q Can you look at 194 and 195, sir? 

13:30: 55 7 MR. CERRARD: Rod, before you ask the question 

13:30: 58 8 the rules require you to provide us with the conplete 

13:31:00 9 statement so that we can read the contents before you 

13:31: 03 10 ask the question. That's NRS50. 13.51. 

13:31:09 11 MR LEWN |'mnot sure. 

13:31: 11 12 MR. GERRARD: Well, the statute and rul es of 

13:31:12 13 evidence require that if you're going to exam ne a 

13:31: 14 14 witness concerning a prior statement nade by the 

13:31:16 15 wtness, the statenent doesn't have to be shown to the 

13:31:19 16 witness, but it nust on request be shown and di scl osed 

13:31: 23 17 to opposing counsel. 

13:31:24 18 So we have the opportunity to see it before you 

13:31: 28 19 ask questions. Not when you ask questions. Before you 

13:31:31 20 ask questions, so that if we have any objections, we can 

13:31: 35 21 rai se those. That's what the rule requires. 

13:31: 36 22 That's ny objection, Your Honor 

13:31: 36 23 MR. LEWN. The rules under the arbitration rules 

13:31: 39 24 under JAMS are not quite so strict. They don't follow 

13:31: 44 25 the strict rules of evidence.   
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13: 30: 47 1 exhibits. age 

13:30: 47 2 ARBI TRATOR WALL: Do you know which exhibit it 

13:30: 47 3 

13: 30: 48 4 MR LEWN Mne is 194 and 195. 

13:30: 48 5 BY MR. LEW N: 

13:30: 51 6 Q Can you look at 194 and 195, sir? 

13:30: 55 7 MR. CERRARD: Rod, before you ask the question 

13:30: 58 8 the rules require you to provide us with the conplete 

13:31:00 9 statement so that we can read the contents before you 

13:31: 03 10 ask the question. That's NRS50. 13.51. 

13:31:09 11 MR LEWN |'mnot sure. 

13:31: 11 12 MR. GERRARD: Well, the statute and rul es of 

13:31:12 13 evidence require that if you're going to exam ne a 

13:31: 14 14 witness concerning a prior statement nade by the 

13:31:16 15 wtness, the statenent doesn't have to be shown to the 

13:31:19 16 witness, but it nust on request be shown and di scl osed 

13:31: 23 17 to opposing counsel. 

13:31:24 18 So we have the opportunity to see it before you 

13:31: 28 19 ask questions. Not when you ask questions. Before you 

13:31:31 20 ask questions, so that if we have any objections, we can 

13:31: 35 21 rai se those. That's what the rule requires. 

13:31: 36 22 That's ny objection, Your Honor 

13:31: 36 23 MR. LEWN. The rules under the arbitration rules 

13:31: 39 24 under JAMS are not quite so strict. They don't follow 

13:31: 44 25 the strict rules of evidence.   
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·1· ·exhibits.

·2· · · · · ARBITRATOR WALL:· Do you know which exhibit it

·3· ·was?

·4· · · · · MR. LEWIN:· Mine is 194 and 195.

·5· ·BY MR. LEWIN:

·6· · · Q.· Can you look at 194 and 195, sir?

·7· · · · · MR. GERRARD:· Rod, before you ask the question,

·8· ·the rules require you to provide us with the complete

·9· ·statement so that we can read the contents before you

10· ·ask the question.· That's NRS50.13.51.

11· · · · · MR. LEWIN:· I'm not sure.

12· · · · · MR. GERRARD:· Well, the statute and rules of

13· ·evidence require that if you're going to examine a

14· ·witness concerning a prior statement made by the

15· ·witness, the statement doesn't have to be shown to the

16· ·witness, but it must on request be shown and disclosed

17· ·to opposing counsel.

18· · · · · So we have the opportunity to see it before you

19· ·ask questions.· Not when you ask questions.· Before you

20· ·ask questions, so that if we have any objections, we can

21· ·raise those.· That's what the rule requires.

22· · · · · That's my objection, Your Honor.

23· · · · · MR. LEWIN:· The rules under the arbitration rules

24· ·under JAMS are not quite so strict.· They don't follow

25· ·the strict rules of evidence.
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13:31: 46 1 Number two, | provided you with the arbitration 

13:31:50 2 transcripts. 

13:31:51 3 Number 3, | was giving you the chance to review 

13:31: 53 4 the transcript and look at the portion I'd like to read 

13:31: 57 5 in. 

13:31:57 6 MR. CERRARD. Sure. 

13:31: 58 7 In response, Judge, that's not the way that the 

13:32:00 8 rule works. He has to provide it to us and show us what 

13:32: 03 9 it is he's going to use before he uses it so that we 

13:32:06 10 have it. 

13:32: 06 11 MR LEWN How is that inpeachnent? 

13:32:09 12 MR. GERRARD: You don't have to show it to the 

13:32:11 13 witness. You have to show it to counsel. 

13:32:13 14 MR LEWN | was going to. 

13:32:13 15 ARBI TRATOR WALL: What part are you going to 

13:32:15 16 refer to? 

13:32:17 17 MR LEWN My 9, 239, Line 11. 

13:32: 24 18 ARBI TRATOR WALL: Page 239 -- 

13:32: 27 19 MR. LEWN. Line 11 to Line 23. 

13:32:31 20 ARBI TRATOR WALL: Line 11 to line 23. 

13:32: 35 21 It's not in any of your docunents. 

13:32:41 22 MR LEWN We designated the transcript -- 

13:32: 43 23 MR GERRARD: M. Bidsal, you don't get to | ook 

13:32: 46 24 at it before he asks you questions. 

13:32: 47 25 THE WTNESS: Oh. Ckay.   
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13:31: 46 1 Number two, | provided you with the arbitration 

13:31:50 2 transcripts. 

13:31:51 3 Number 3, | was giving you the chance to review 

13:31: 53 4 the transcript and look at the portion I'd like to read 

13:31: 57 5 in. 

13:31:57 6 MR. CERRARD. Sure. 

13:31: 58 7 In response, Judge, that's not the way that the 

13:32:00 8 rule works. He has to provide it to us and show us what 

13:32: 03 9 it is he's going to use before he uses it so that we 

13:32:06 10 have it. 

13:32: 06 11 MR LEWN How is that inpeachnent? 

13:32:09 12 MR. GERRARD: You don't have to show it to the 

13:32:11 13 witness. You have to show it to counsel. 

13:32:13 14 MR LEWN | was going to. 

13:32:13 15 ARBI TRATOR WALL: What part are you going to 

13:32:15 16 refer to? 

13:32:17 17 MR LEWN My 9, 239, Line 11. 

13:32: 24 18 ARBI TRATOR WALL: Page 239 -- 

13:32: 27 19 MR. LEWN. Line 11 to Line 23. 

13:32:31 20 ARBI TRATOR WALL: Line 11 to line 23. 

13:32: 35 21 It's not in any of your docunents. 

13:32:41 22 MR LEWN We designated the transcript -- 

13:32: 43 23 MR GERRARD: M. Bidsal, you don't get to | ook 

13:32: 46 24 at it before he asks you questions. 

13:32: 47 25 THE WTNESS: Oh. Ckay.   
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·1· · · · · Number two, I provided you with the arbitration

·2· ·transcripts.

·3· · · · · Number 3, I was giving you the chance to review

·4· ·the transcript and look at the portion I'd like to read

·5· ·in.

·6· · · · · MR. GERRARD:· Sure.

·7· · · · · In response, Judge, that's not the way that the

·8· ·rule works.· He has to provide it to us and show us what

·9· ·it is he's going to use before he uses it so that we

10· ·have it.

11· · · · · MR. LEWIN:· How is that impeachment?

12· · · · · MR. GERRARD:· You don't have to show it to the

13· ·witness.· You have to show it to counsel.

14· · · · · MR. LEWIN:· I was going to.

15· · · · · ARBITRATOR WALL:· What part are you going to

16· ·refer to?

17· · · · · MR. LEWIN:· May 9, 239, Line 11.

18· · · · · ARBITRATOR WALL:· Page 239 --

19· · · · · MR. LEWIN:· Line 11 to Line 23.

20· · · · · ARBITRATOR WALL:· Line 11 to line 23.

21· · · · · It's not in any of your documents.

22· · · · · MR. LEWIN:· We designated the transcript --

23· · · · · MR. GERRARD:· Mr. Bidsal, you don't get to look

24· ·at it before he asks you questions.

25· · · · · THE WITNESS:· Oh.· Okay.
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ARBI TRATOR WALL: So is it in mne? 

MR LEWN It is. And you also have the 

certified copies in front of you 

MR. CERRARD: It's supposed to be 195, Judge 

MR. LEWN. | thought you guys had designate 

ARBI TRATOR WALL: 239. Is that right? 

MR. LEWN: 2309. 

ARBI TRATOR WALL: 11 to 23? kay. 

MR SHAPIRO So what is the purpose of the 

ARBI TRATOR WALL: Is this intended to be 

i nconsi stent wth what he just said? 

MR LEWN:. Yes, it is. He said that he did 

give himthe information. 

MR. SHAPIRO This doesn't say he did. 

MR LEWN: Yes, it does. 

MR. SHAPIRO. Were? 

ARBI TRATOR WALL: It says "We discussed it." 

MR. LEWN: Line 23. 

MR. CERRARD: Judge, it doesn't say anything 

about information divul ged. 

MR LEWN:. 17 through 23. 

MR. SHAPIRO Right. [It says he discussed 

ARBI TRATOR WALL: Well, at the end it says, 
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ARBI TRATOR WALL: So is it in mne? 

MR LEWN It is. And you also have the 

certified copies in front of you 

MR. CERRARD: It's supposed to be 195, Judge 

MR. LEWN. | thought you guys had designate 

ARBI TRATOR WALL: 239. Is that right? 

MR. LEWN: 2309. 

ARBI TRATOR WALL: 11 to 23? kay. 

MR SHAPIRO So what is the purpose of the 

ARBI TRATOR WALL: Is this intended to be 

i nconsi stent wth what he just said? 

MR LEWN:. Yes, it is. He said that he did 

give himthe information. 

MR. SHAPIRO This doesn't say he did. 

MR LEWN: Yes, it does. 

MR. SHAPIRO. Were? 

ARBI TRATOR WALL: It says "We discussed it." 

MR. LEWN: Line 23. 

MR. CERRARD: Judge, it doesn't say anything 

about information divul ged. 

MR LEWN:. 17 through 23. 

MR. SHAPIRO Right. [It says he discussed 

ARBI TRATOR WALL: Well, at the end it says, 
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·1· · · · · ARBITRATOR WALL:· So is it in mine?

·2· · · · · MR. LEWIN:· It is.· And you also have the

·3· ·certified copies in front of you.

·4· · · · · MR. GERRARD:· It's supposed to be 195, Judge.

·5· · · · · MR. LEWIN:· I thought you guys had designated

·6· ·transcripts.

·7· · · · · ARBITRATOR WALL:· 239.· Is that right?

·8· · · · · MR. LEWIN:· 239.

·9· · · · · ARBITRATOR WALL:· 11 to 23?· Okay.

10· · · · · MR. SHAPIRO:· So what is the purpose of the

11· ·testimony?

12· · · · · ARBITRATOR WALL:· Is this intended to be

13· ·inconsistent with what he just said?

14· · · · · MR. LEWIN:· Yes, it is.· He said that he did not

15· ·give him the information.

16· · · · · MR. SHAPIRO:· This doesn't say he did.

17· · · · · MR. LEWIN:· Yes, it does.

18· · · · · MR. SHAPIRO:· Where?

19· · · · · ARBITRATOR WALL:· It says "We discussed it."

20· · · · · MR. LEWIN:· Line 23.

21· · · · · MR. GERRARD:· Judge, it doesn't say anything

22· ·about information divulged.

23· · · · · MR. LEWIN:· 17 through 23.

24· · · · · MR. SHAPIRO:· Right.· It says he discussed it.

25· · · · · ARBITRATOR WALL:· Well, at the end it says, "Yes,
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13: 34: 06 | sent it by Email." 

13:34:08 MR GERRARD: Sent what? 

13:34:10 ARBI TRATOR WALL: It says, "Did you do it in 

13:34: 11 witing? 

13:34:12 "Yes, | sent it by Email." 

13:34: 19 MR. SHAPIRO Right. But what did you send by 

13:34:21 Emai | ? 

13:34: 21 MR LEWN:. | think my purpose of -- he said he 

13:34: 24 didn't provide himw th the information, and ny purpose 

13:34: 27 in reading this is to show that he said he did. 

13:34: 29 MR. SHAPIRO. Well, what information though? 

13:34: 31 ARBI TRATOR WALL: Ckay. So I'mgoing to allow 

13: 34: 33 it. I'mgoing to allowit. You ve had a chance to 

13:34:35 review it. 

13: 34: 36 MR. GERRARD: Yep. Fine. 

13:34. 38 MR. LEWN:. | guess we need to read that whole 

13:34: 41 thing into the record. 

13:34:43 BY MR LEWN: 

13:34. 43 Q Again, Page 239, Line 11: 

13:34: 45 "QUESTI ON" -- 

13: 34: 49 . Can | look at it now? 

13:34:51 ARBI TRATOR WALL: Yes. 

13:34:51 . LEWN: 

13: 34: 46 "And after you made the offer, isn't it true" -- 

13:34. 46 ARBI TRATOR WALL: Hold on a mnute. Let ne get   
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13: 34: 06 | sent it by Email." 

13:34:08 MR GERRARD: Sent what? 

13:34:10 ARBI TRATOR WALL: It says, "Did you do it in 

13:34: 11 witing? 

13:34:12 "Yes, | sent it by Email." 

13:34: 19 MR. SHAPIRO Right. But what did you send by 

13:34:21 Emai | ? 

13:34: 21 MR LEWN:. | think my purpose of -- he said he 

13:34: 24 didn't provide himw th the information, and ny purpose 

13:34: 27 in reading this is to show that he said he did. 

13:34: 29 MR. SHAPIRO. Well, what information though? 

13:34: 31 ARBI TRATOR WALL: Ckay. So I'mgoing to allow 

13: 34: 33 it. I'mgoing to allowit. You ve had a chance to 

13:34:35 review it. 

13: 34: 36 MR. GERRARD: Yep. Fine. 

13:34. 38 MR. LEWN:. | guess we need to read that whole 

13:34: 41 thing into the record. 

13:34:43 BY MR LEWN: 

13:34. 43 Q Again, Page 239, Line 11: 

13:34: 45 "QUESTI ON" -- 

13: 34: 49 . Can | look at it now? 

13:34:51 ARBI TRATOR WALL: Yes. 

13:34:51 . LEWN: 

13: 34: 46 "And after you made the offer, isn't it true" -- 

13:34. 46 ARBI TRATOR WALL: Hold on a mnute. Let ne get   
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·1· ·I sent it by Email."

·2· · · · · MR. GERRARD:· Sent what?

·3· · · · · ARBITRATOR WALL:· It says, "Did you do it in

·4· ·writing?

·5· · · · · "Yes, I sent it by Email."

·6· · · · · MR. SHAPIRO:· Right.· But what did you send by

·7· ·Email?

·8· · · · · MR. LEWIN:· I think my purpose of -- he said he

·9· ·didn't provide him with the information, and my purpose

10· ·in reading this is to show that he said he did.

11· · · · · MR. SHAPIRO:· Well, what information though?

12· · · · · ARBITRATOR WALL:· Okay.· So I'm going to allow

13· ·it.· I'm going to allow it.· You've had a chance to

14· ·review it.

15· · · · · MR. GERRARD:· Yep.· Fine.

16· · · · · MR. LEWIN:· I guess we need to read that whole

17· ·thing into the record.

18· ·BY MR. LEWIN:

19· · · Q.· Again, Page 239, Line 11:

20· · · · · "QUESTION" --

21· · · A.· Can I look at it now?

22· · · · · ARBITRATOR WALL:· Yes.

23· ·BY MR. LEWIN:

24· · · Q.· "And after you made the offer, isn't it true" --

25· · · · · ARBITRATOR WALL:· Hold on a minute.· Let me get
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13: 34:52 1 

13:34:52 2 MR. SHAPI RO 239. 

13: 34: 54 3 THE WTNESS: What ine? 

13:34:56 4 ARBI TRATOR WALL: 11. 

13: 34:58 5 All right. Go ahead. 

13:35:00 6 LEW N: 

13:35:01 7 Q (Quote, "QUESTION. And after you nade the offer, 

13:35: 02 8 isn't it true that M. Col shani asked you if he accepted 

13: 35: 06 9 the offer, how much noney that you or if he bought you 

13:35:10 10 out, how nuch noney each of you would get? 

13:35:13 11 "ANSWER: | f he bought ne out? 

13:35:15 12 "QUESTION: Didn't M. Golshani ask you to set 

13:35: 17 13 forth what you thought each person would net if you 

13:35: 20 14 bought him out or he bought you out? 

13: 35: 22 15 "ANSWER: We discussed it, yes, sir. 

13:35:24 16 "QUESTION: And you never provided himw th that 

13:35: 29 17 information, did you? 

13:35:30 18 "ANSWER: Yes, | did." 

13: 35: 36 19 Did you give M. Col shani an anount that you felt 

13:35: 39 20 that you would -- would be your purchase price? 

13:35:42 21 A. No, | provided himw th the docunentation to 

13: 35: 46 22 calculate it. 

13: 35: 47 23 Q Isn't it true that during this neeting, 

13:35:49 24 M. Col shani told you what he thought he would owe you 

13:35:54 25 under the formula at the 5 million dollar valuation?   
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13: 34:52 1 

13:34:52 2 MR. SHAPI RO 239. 

13: 34: 54 3 THE WTNESS: What ine? 

13:34:56 4 ARBI TRATOR WALL: 11. 

13: 34:58 5 All right. Go ahead. 

13:35:00 6 LEW N: 

13:35:01 7 Q (Quote, "QUESTION. And after you nade the offer, 

13:35: 02 8 isn't it true that M. Col shani asked you if he accepted 

13: 35: 06 9 the offer, how much noney that you or if he bought you 

13:35:10 10 out, how nuch noney each of you would get? 

13:35:13 11 "ANSWER: | f he bought ne out? 

13:35:15 12 "QUESTION: Didn't M. Golshani ask you to set 

13:35: 17 13 forth what you thought each person would net if you 

13:35: 20 14 bought him out or he bought you out? 

13: 35: 22 15 "ANSWER: We discussed it, yes, sir. 

13:35:24 16 "QUESTION: And you never provided himw th that 

13:35: 29 17 information, did you? 

13:35:30 18 "ANSWER: Yes, | did." 

13: 35: 36 19 Did you give M. Col shani an anount that you felt 

13:35: 39 20 that you would -- would be your purchase price? 

13:35:42 21 A. No, | provided himw th the docunentation to 

13: 35: 46 22 calculate it. 

13: 35: 47 23 Q Isn't it true that during this neeting, 

13:35:49 24 M. Col shani told you what he thought he would owe you 

13:35:54 25 under the formula at the 5 million dollar valuation?   
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·1· ·there.

·2· · · · · MR. SHAPIRO:· 239.

·3· · · · · THE WITNESS:· What line?

·4· · · · · ARBITRATOR WALL:· 11.

·5· · · · · All right.· Go ahead.

·6· ·BY MR. LEWIN:

·7· · · Q.· Quote, "QUESTION:· And after you made the offer,

·8· ·isn't it true that Mr. Golshani asked you if he accepted

·9· ·the offer, how much money that you or if he bought you

10· ·out, how much money each of you would get?

11· · · · · "ANSWER:· If he bought me out?

12· · · · · "QUESTION:· Didn't Mr. Golshani ask you to set

13· ·forth what you thought each person would net if you

14· ·bought him out or he bought you out?

15· · · · · "ANSWER:· We discussed it, yes, sir.

16· · · · · "QUESTION:· And you never provided him with that

17· ·information, did you?

18· · · · · "ANSWER:· Yes, I did."

19· · · · · Did you give Mr. Golshani an amount that you felt

20· ·that you would -- would be your purchase price?

21· · · A.· No, I provided him with the documentation to

22· ·calculate it.

23· · · Q.· Isn't it true that during this meeting,

24· ·Mr. Golshani told you what he thought he would owe you

25· ·under the formula at the 5 million dollar valuation?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
A. Let me understand the question. Wat he thought 13:35:59 1 

13: 36: 03 2 he owes ne? 

13:36: 04 3 Q The question is: Isn't it true that at this 

13: 36: 06 4 neeting that took place at your office -- right? 

13: 36: 08 5 Yes. 

13: 36: 09 6 And Henry was in that neeting as well. Right? 

13:36:12 7 No. 

13:36: 12 8 Did Henry come into the neeting at all? 

13:36:15 9 No. 

13: 36: 16 10 Isn't it true that M. Gol shani told you during 

13: 36: 23 11 that neeting what he -- how he had cal cul ated the 

13: 36: 28 12 purchase price if he bought you out? 

13: 36: 31 13 A. | don't think so. 

13: 36: 33 14 Q Didn't he -- do you deny it or you just don't 

13: 36: 35 15 remenber one way or another? 

13: 36: 37 16 A. | don't think he did. 

13: 36: 38 17 Q But you provided himw th the information? 

13: 36: 41 18 A. | provided -- 

13: 36: 42 19 Q Excuse ne. It says he asked you -- he asked you 

13:36: 44 20 what each person would net. You said, "We discussed 

13:36: 50 21 that." Wen | asked you if you provided hi mthat 

13: 36: 52 22 information, you said, "Yes, | did." 

13: 36: 54 23 MR. SHAPIRO. (Objection. Your Honor, he's trying 

13: 36: 58 24 to refer to language that wasn't read into the record. 

13:37:02 25 MR LEWN. | just read that.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006220
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Page 
A. Let me understand the question. Wat he thought 13:35:59 1 

13: 36: 03 2 he owes ne? 

13:36: 04 3 Q The question is: Isn't it true that at this 

13: 36: 06 4 neeting that took place at your office -- right? 

13: 36: 08 5 Yes. 

13: 36: 09 6 And Henry was in that neeting as well. Right? 

13:36:12 7 No. 

13:36: 12 8 Did Henry come into the neeting at all? 

13:36:15 9 No. 

13: 36: 16 10 Isn't it true that M. Gol shani told you during 

13: 36: 23 11 that neeting what he -- how he had cal cul ated the 

13: 36: 28 12 purchase price if he bought you out? 

13: 36: 31 13 A. | don't think so. 

13: 36: 33 14 Q Didn't he -- do you deny it or you just don't 

13: 36: 35 15 remenber one way or another? 

13: 36: 37 16 A. | don't think he did. 

13: 36: 38 17 Q But you provided himw th the information? 

13: 36: 41 18 A. | provided -- 

13: 36: 42 19 Q Excuse ne. It says he asked you -- he asked you 

13:36: 44 20 what each person would net. You said, "We discussed 

13:36: 50 21 that." Wen | asked you if you provided hi mthat 

13: 36: 52 22 information, you said, "Yes, | did." 

13: 36: 54 23 MR. SHAPIRO. (Objection. Your Honor, he's trying 

13: 36: 58 24 to refer to language that wasn't read into the record. 

13:37:02 25 MR LEWN. | just read that.   
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·1· · · A.· Let me understand the question.· What he thought

·2· ·he owes me?

·3· · · Q.· The question is:· Isn't it true that at this

·4· ·meeting that took place at your office -- right?

·5· · · A.· Yes.

·6· · · Q.· And Henry was in that meeting as well.· Right?

·7· · · A.· No.

·8· · · Q.· Did Henry come into the meeting at all?

·9· · · A.· No.

10· · · Q.· Isn't it true that Mr. Golshani told you during

11· ·that meeting what he -- how he had calculated the

12· ·purchase price if he bought you out?

13· · · A.· I don't think so.

14· · · Q.· Didn't he -- do you deny it or you just don't

15· ·remember one way or another?

16· · · A.· I don't think he did.

17· · · Q.· But you provided him with the information?

18· · · A.· I provided --

19· · · Q.· Excuse me.· It says he asked you -- he asked you

20· ·what each person would net.· You said, "We discussed

21· ·that."· When I asked you if you provided him that

22· ·information, you said, "Yes, I did."

23· · · · · MR. SHAPIRO:· Objection.· Your Honor, he's trying

24· ·to refer to language that wasn't read into the record.

25· · · · · MR. LEWIN:· I just read that.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:37:02 1 ARBI TRATOR WALL: He did. age 

13:37:04 2 MR. GERRARD: He didn't say that that was the 

13:37:04 3 type of information that was said. 

13:37:04 4 MR SHAPIRO He inplied that it was sonething 

13:37:07 5 different. He says we tal ked about the net. 

13:37:11 6 MR LEWN And that's exactly what |'m asking. 

13:37:13 7 MR. SHAPIRO But you're inplying that he 

13:37:15 8 previously testified a certain way and that's not true. 

13:37:18 9 MR LEWN | don't know why this is so hard. 

13:37:20 10 The question was: "Didn't Golshani tell you, quote, 

13:37. 23 11 ‘What you thought each person would net if you bought 

13:37: 27 12  himout or he bought you out?" 

13:37:27 13 The answer was: "We discussed it." 

13:37:30 14 And then you said -- | said, "Did you provide him 

13:37: 32 15 wth the information -- you didn't provide himw th that 

13:37: 32 16 information?" 

13:37:33 17 And he said, "Yes, | did." 

13:37:35 18 ARBI TRATOR WALL: Well, but that information -- 

13: 37: 36 19 because he says, we -- sorry. "We discussed that, yes, 

13:37: 36 20 sir. 

13:37: 46 21 "And you never provided himw th that 

13:37: 49 22 information?" 

13:37:50 23 MR LEWN. The information nmeani ng what each 

13:37:53 24 party would net. 

13:37:55 25 MR GERRARD: But it doesn't say that.   
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:37:02 1 ARBI TRATOR WALL: He did. age 

13:37:04 2 MR. GERRARD: He didn't say that that was the 

13:37:04 3 type of information that was said. 

13:37:04 4 MR SHAPIRO He inplied that it was sonething 

13:37:07 5 different. He says we tal ked about the net. 

13:37:11 6 MR LEWN And that's exactly what |'m asking. 

13:37:13 7 MR. SHAPIRO But you're inplying that he 

13:37:15 8 previously testified a certain way and that's not true. 

13:37:18 9 MR LEWN | don't know why this is so hard. 

13:37:20 10 The question was: "Didn't Golshani tell you, quote, 

13:37. 23 11 ‘What you thought each person would net if you bought 

13:37: 27 12  himout or he bought you out?" 

13:37:27 13 The answer was: "We discussed it." 

13:37:30 14 And then you said -- | said, "Did you provide him 

13:37: 32 15 wth the information -- you didn't provide himw th that 

13:37: 32 16 information?" 

13:37:33 17 And he said, "Yes, | did." 

13:37:35 18 ARBI TRATOR WALL: Well, but that information -- 

13: 37: 36 19 because he says, we -- sorry. "We discussed that, yes, 

13:37: 36 20 sir. 

13:37: 46 21 "And you never provided himw th that 

13:37: 49 22 information?" 

13:37:50 23 MR LEWN. The information nmeani ng what each 

13:37:53 24 party would net. 

13:37:55 25 MR GERRARD: But it doesn't say that.   
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·1· · · · · ARBITRATOR WALL:· He did.

·2· · · · · MR. GERRARD:· He didn't say that that was the

·3· ·type of information that was said.

·4· · · · · MR. SHAPIRO:· He implied that it was something

·5· ·different.· He says we talked about the net.

·6· · · · · MR. LEWIN:· And that's exactly what I'm asking.

·7· · · · · MR. SHAPIRO:· But you're implying that he

·8· ·previously testified a certain way and that's not true.

·9· · · · · MR. LEWIN:· I don't know why this is so hard.

10· ·The question was:· "Didn't Golshani tell you, quote,

11· ·'What you thought each person would net if you bought

12· ·him out or he bought you out?'"

13· · · · · The answer was:· "We discussed it."

14· · · · · And then you said -- I said, "Did you provide him

15· ·with the information -- you didn't provide him with that

16· ·information?"

17· · · · · And he said, "Yes, I did."

18· · · · · ARBITRATOR WALL:· Well, but that information --

19· ·because he says, we -- sorry.· "We discussed that, yes,

20· ·sir.

21· · · · · "And you never provided him with that

22· ·information?"

23· · · · · MR. LEWIN:· The information meaning what each

24· ·party would net.

25· · · · · MR. GERRARD:· But it doesn't say that.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:37:56 1 MR LEWN. It does say that. age 

13: 37: 56 2 ARBI TRATOR WALL: | nean, it's an inference you 

13: 37: 58 3 could make fromthe prior question, but I'mnot so sure 

13:38:01 4 that that's clear. 

13: 38: 03 5 THE W TNESS: Your Honor, can | answer? 

13: 38: 05 6 ARBI TRATOR WALL: You'll have an opportunity to 

13: 38: 07 7 |'m quite certain. 

13:38:11 8 BY MR. LEWN: 

13:38:11 9 Pl ease turn to Exhibit 111. 

13: 38: 45 10 okay. 

13: 38: 46 11 By the way, how long was this neeting with you 

13:38:49 12 Gol shani ? 

13: 38: 52 13 Hal f an hour, one hour. Something like that. 

13: 38:55 14 And how soon after you had made your offer did 

13:39:01 15 this meeting take place? 

13:39: 03 16 A. | don't recall. 

13:39: 12 17 Q Look at Exhibit 111. Do you recognize this 

13:39:15 18 docunent ? 

13:39: 16 19 A. Yes. 

13:39: 16 20 Q This is a docunent that you gave M. Gol shani at 

13:39:19 21 that neeting. Right? 

13:39: 21 22 A. One of the documents, yes. 

13:39: 23 23 Q And this is a document that was prepared by Henry 

13:39: 29 24 or you? 

13:39:30 25 A. It was prepared by ny office. | don't know if it   
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13:37:56 1 MR LEWN. It does say that. age 

13: 37: 56 2 ARBI TRATOR WALL: | nean, it's an inference you 

13: 37: 58 3 could make fromthe prior question, but I'mnot so sure 

13:38:01 4 that that's clear. 

13: 38: 03 5 THE W TNESS: Your Honor, can | answer? 

13: 38: 05 6 ARBI TRATOR WALL: You'll have an opportunity to 

13: 38: 07 7 |'m quite certain. 

13:38:11 8 BY MR. LEWN: 

13:38:11 9 Pl ease turn to Exhibit 111. 

13: 38: 45 10 okay. 

13: 38: 46 11 By the way, how long was this neeting with you 

13:38:49 12 Gol shani ? 

13: 38: 52 13 Hal f an hour, one hour. Something like that. 

13: 38:55 14 And how soon after you had made your offer did 

13:39:01 15 this meeting take place? 

13:39: 03 16 A. | don't recall. 

13:39: 12 17 Q Look at Exhibit 111. Do you recognize this 

13:39:15 18 docunent ? 

13:39: 16 19 A. Yes. 

13:39: 16 20 Q This is a docunent that you gave M. Gol shani at 

13:39:19 21 that neeting. Right? 

13:39: 21 22 A. One of the documents, yes. 

13:39: 23 23 Q And this is a document that was prepared by Henry 

13:39: 29 24 or you? 

13:39:30 25 A. It was prepared by ny office. | don't know if it   
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·1· · · · · MR. LEWIN:· It does say that.

·2· · · · · ARBITRATOR WALL:· I mean, it's an inference you

·3· ·could make from the prior question, but I'm not so sure

·4· ·that that's clear.

·5· · · · · THE WITNESS:· Your Honor, can I answer?

·6· · · · · ARBITRATOR WALL:· You'll have an opportunity to

·7· ·I'm quite certain.

·8· ·BY MR. LEWIN:

·9· · · Q.· Please turn to Exhibit 111.

10· · · A.· Okay.

11· · · Q.· By the way, how long was this meeting with you

12· ·and Mr. Golshani?

13· · · A.· Half an hour, one hour.· Something like that.

14· · · Q.· And how soon after you had made your offer did

15· ·this meeting take place?

16· · · A.· I don't recall.

17· · · Q.· Look at Exhibit 111.· Do you recognize this

18· ·document?

19· · · A.· Yes.

20· · · Q.· This is a document that you gave Mr. Golshani at

21· ·that meeting.· Right?

22· · · A.· One of the documents, yes.

23· · · Q.· And this is a document that was prepared by Henry

24· ·or you?

25· · · A.· It was prepared by my office.· I don't know if it
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:39: 39 1 was Henry or sonebody el se. age 

13:39: 41 2 Q And do you know what these numbers represent? 

13:39: 44 3 A. Just some cal cul ations of the building sort -- 

13:39:53 4 different building sort and cost basis associated with 

13:39: 56 5 themand profits and -- and so forth. 

13: 39: 58 6 Q The nunbers that are in handwiting, 1 through 6 

13:40: 01 7 wth circles around them who put that on this document? 

13: 40: 05 8 A. | don't know. It's not m ne. 

13: 40: 07 9 At this meeting did you give M. Col shani an 

13:40: 16 10 that you felt would be your purchase price if he 

13:40: 20 11 you out ? 

13:40: 21 12 |'m sorry. Again? 

13:40: 25 13 At this meeting did you tell M. Golshani if he 

13: 40: 29 14 bought you out, how nmuch that you cal cul ated the 

13: 40: 32 15 purchase price would be? 

13: 40: 33 16 A. No, because -- 

13: 40: 34 17 Q You've answer ed. 

13: 40: 36 18 A. The answer is no. 

13: 40: 37 19 Q At this meeting did you tell M. Gol shani what 

13: 40: 40 20 you thought was the purchase price if you bought him 

13:40: 42 21 out ? 

13:40: 42 22 A. | provided the -- 

13:40: 44 23 Q Yes or no? 

13:40: 44 24 A. | don't recall if | calculated that, but | did 

13: 40: 50 25 provide this docunent.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006223

ARBI TRATI ON, DAY 3 - 03/19/2021 

13:39: 39 1 was Henry or sonebody el se. age 

13:39: 41 2 Q And do you know what these numbers represent? 

13:39: 44 3 A. Just some cal cul ations of the building sort -- 

13:39:53 4 different building sort and cost basis associated with 

13:39: 56 5 themand profits and -- and so forth. 

13: 39: 58 6 Q The nunbers that are in handwiting, 1 through 6 

13:40: 01 7 wth circles around them who put that on this document? 

13: 40: 05 8 A. | don't know. It's not m ne. 

13: 40: 07 9 At this meeting did you give M. Col shani an 

13:40: 16 10 that you felt would be your purchase price if he 

13:40: 20 11 you out ? 

13:40: 21 12 |'m sorry. Again? 

13:40: 25 13 At this meeting did you tell M. Golshani if he 

13: 40: 29 14 bought you out, how nmuch that you cal cul ated the 

13: 40: 32 15 purchase price would be? 

13: 40: 33 16 A. No, because -- 

13: 40: 34 17 Q You've answer ed. 

13: 40: 36 18 A. The answer is no. 

13: 40: 37 19 Q At this meeting did you tell M. Gol shani what 

13: 40: 40 20 you thought was the purchase price if you bought him 

13:40: 42 21 out ? 

13:40: 42 22 A. | provided the -- 

13:40: 44 23 Q Yes or no? 

13:40: 44 24 A. | don't recall if | calculated that, but | did 

13: 40: 50 25 provide this docunent.   
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·1· ·was Henry or somebody else.

·2· · · Q.· And do you know what these numbers represent?

·3· · · A.· Just some calculations of the building sort --

·4· ·different building sort and cost basis associated with

·5· ·them and profits and -- and so forth.

·6· · · Q.· The numbers that are in handwriting, 1 through 6

·7· ·with circles around them, who put that on this document?

·8· · · A.· I don't know.· It's not mine.

·9· · · Q.· At this meeting did you give Mr. Golshani an

10· ·amount that you felt would be your purchase price if he

11· ·bought you out?

12· · · A.· I'm sorry.· Again?

13· · · Q.· At this meeting did you tell Mr. Golshani if he

14· ·bought you out, how much that you calculated the

15· ·purchase price would be?

16· · · A.· No, because --

17· · · Q.· You've answered.

18· · · A.· The answer is no.

19· · · Q.· At this meeting did you tell Mr. Golshani what

20· ·you thought was the purchase price if you bought him

21· ·out?

22· · · A.· I provided the --

23· · · Q.· Yes or no?

24· · · A.· I don't recall if I calculated that, but I did

25· ·provide this document.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:40: 51 1 Q At this neeting did M. Colshani -- did he tol | 

13:40: 54 2 you how much noney that he felt the purchase price would 

13: 40: 58 3 be if you bought him out? 

13:41: 00 4 A. One nore tine. 

13:41:01 5 Q At this neeting did M. Gol shani tell you how 

13:41: 05 6 much he felt the purchase price would be if you bought 

13:41:08 7 hi m out ? 

13:41: 09 8 A. He did not say that, no. 

13:41:11 9 Q At this meeting did M. Colshani tell you what 

13:41:14 10 his calculation would be if he bought you out, the 

13:41: 17 11 pur chase price? 

13:41:18 12 A. He did not. 

13:41:19 13 Q Do you renenber what was said during this 

13:41: 24 14  neeting? 

13:41:24 15 A. To sone extent, yes. We were calculating what is 

13:41:30 16 sold by then and what is remaining, and he wanted to see 

13:41: 33 17 sone cal cul ations, which we provided. 

13:41: 37 18 Q Do you renenber anything else? 

13:41: 40 19 A. Yeah. M dissatisfaction with having expenses 

13:41: 56 20 on -- of the conpany on ne and not getting rei nbursed. 

13:41:59 21 Q Are you tal king about the property nmanagenent 

13:42:01 22 expenses? 

13:42:02 23 A. Yes. 

13:42:03 24 Q Didn't you get -- weren't you getting paid an 

13:42:06 25 additional 20 percent over your capital contribution for   
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13:40: 51 1 Q At this neeting did M. Colshani -- did he tol | 

13:40: 54 2 you how much noney that he felt the purchase price would 

13: 40: 58 3 be if you bought him out? 

13:41: 00 4 A. One nore tine. 

13:41:01 5 Q At this neeting did M. Gol shani tell you how 

13:41: 05 6 much he felt the purchase price would be if you bought 

13:41:08 7 hi m out ? 

13:41: 09 8 A. He did not say that, no. 

13:41:11 9 Q At this meeting did M. Colshani tell you what 

13:41:14 10 his calculation would be if he bought you out, the 

13:41: 17 11 pur chase price? 

13:41:18 12 A. He did not. 

13:41:19 13 Q Do you renenber what was said during this 

13:41: 24 14  neeting? 

13:41:24 15 A. To sone extent, yes. We were calculating what is 

13:41:30 16 sold by then and what is remaining, and he wanted to see 

13:41: 33 17 sone cal cul ations, which we provided. 

13:41: 37 18 Q Do you renenber anything else? 

13:41: 40 19 A. Yeah. M dissatisfaction with having expenses 

13:41: 56 20 on -- of the conpany on ne and not getting rei nbursed. 

13:41:59 21 Q Are you tal king about the property nmanagenent 

13:42:01 22 expenses? 

13:42:02 23 A. Yes. 

13:42:03 24 Q Didn't you get -- weren't you getting paid an 

13:42:06 25 additional 20 percent over your capital contribution for   
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·1· · · Q.· At this meeting did Mr. Golshani -- did he tell

·2· ·you how much money that he felt the purchase price would

·3· ·be if you bought him out?

·4· · · A.· One more time.

·5· · · Q.· At this meeting did Mr. Golshani tell you how

·6· ·much he felt the purchase price would be if you bought

·7· ·him out?

·8· · · A.· He did not say that, no.

·9· · · Q.· At this meeting did Mr. Golshani tell you what

10· ·his calculation would be if he bought you out, the

11· ·purchase price?

12· · · A.· He did not.

13· · · Q.· Do you remember what was said during this

14· ·meeting?

15· · · A.· To some extent, yes.· We were calculating what is

16· ·sold by then and what is remaining, and he wanted to see

17· ·some calculations, which we provided.

18· · · Q.· Do you remember anything else?

19· · · A.· Yeah.· My dissatisfaction with having expenses

20· ·on -- of the company on me and not getting reimbursed.

21· · · Q.· Are you talking about the property management

22· ·expenses?

23· · · A.· Yes.

24· · · Q.· Didn't you get -- weren't you getting paid an

25· ·additional 20 percent over your capital contribution for
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13:42:11 1 that? 

13:42:11 2 A. I'mnot referring to ny managenent fee. 

13:42:15 3 talking expenses that we paid and we didn't get 

13:42:17 4 rei nbursed. 

13:42:18 5 ARBI TRATOR WALL: Can | ask a question? 

13:42:20 6 MR LEWN. O course. 

13:42:21 7 ARBI TRATOR WALL: Was this neeting -- let ne just 

13:42: 24 8 give you timeframes. Your July 7th offer, the 

13:42:30 9 August 3rd counteroffer. So where does this neeting 

13:42: 36 10 fall? Is it after your offer? 

13:42:39 11 THE W TNESS: Yes. 

13:42: 42 12 ARBI TRATOR WALL: Is it before the counter? 

13:42: 42 13 THE WTNESS: | think so. 

13:42: 44 14 ARBlI TRATOR WALL: Ckay. All right. 

13:42:52 15 BY MR LEWN: 

13:42: 53 16 Q Do you renenber anything else that was said 

13:42:55 17 during that neeting? 

13:42: 56 18 A. | think there mght be a lot of other 

13:43:01 19 conversations, but | just don't remenber point to point. 

13:43:03 20 Q Dd you discuss the 1.5 plus offer for G eenway 

13:43:09 21 at this neeting? 

13:43:11 22 A. | don't recall when the offer cane. So if you 

13:43:22 23 have that information, you can refresh ny nmenory. 

13:43: 24 24 Q Dd M. CGolshani ask you how you cal cul ated the 

13:43: 28 25 5 million dollars?   
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13:42:11 1 that? 

13:42:11 2 A. I'mnot referring to ny managenent fee. 

13:42:15 3 talking expenses that we paid and we didn't get 

13:42:17 4 rei nbursed. 

13:42:18 5 ARBI TRATOR WALL: Can | ask a question? 

13:42:20 6 MR LEWN. O course. 

13:42:21 7 ARBI TRATOR WALL: Was this neeting -- let ne just 

13:42: 24 8 give you timeframes. Your July 7th offer, the 

13:42:30 9 August 3rd counteroffer. So where does this neeting 

13:42: 36 10 fall? Is it after your offer? 

13:42:39 11 THE W TNESS: Yes. 

13:42: 42 12 ARBI TRATOR WALL: Is it before the counter? 

13:42: 42 13 THE WTNESS: | think so. 

13:42: 44 14 ARBlI TRATOR WALL: Ckay. All right. 

13:42:52 15 BY MR LEWN: 

13:42: 53 16 Q Do you renenber anything else that was said 

13:42:55 17 during that neeting? 

13:42: 56 18 A. | think there mght be a lot of other 

13:43:01 19 conversations, but | just don't remenber point to point. 

13:43:03 20 Q Dd you discuss the 1.5 plus offer for G eenway 

13:43:09 21 at this neeting? 

13:43:11 22 A. | don't recall when the offer cane. So if you 

13:43:22 23 have that information, you can refresh ny nmenory. 

13:43: 24 24 Q Dd M. CGolshani ask you how you cal cul ated the 

13:43: 28 25 5 million dollars?   
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·1· ·that?

·2· · · A.· I'm not referring to my management fee.· I'm

·3· ·talking expenses that we paid and we didn't get

·4· ·reimbursed.

·5· · · · · ARBITRATOR WALL:· Can I ask a question?

·6· · · · · MR. LEWIN:· Of course.

·7· · · · · ARBITRATOR WALL:· Was this meeting -- let me just

·8· ·give you timeframes.· Your July 7th offer, the

·9· ·August 3rd counteroffer.· So where does this meeting

10· ·fall?· Is it after your offer?

11· · · · · THE WITNESS:· Yes.

12· · · · · ARBITRATOR WALL:· Is it before the counter?

13· · · · · THE WITNESS:· I think so.

14· · · · · ARBITRATOR WALL:· Okay.· All right.

15· ·BY MR. LEWIN:

16· · · Q.· Do you remember anything else that was said

17· ·during that meeting?

18· · · A.· I think there might be a lot of other

19· ·conversations, but I just don't remember point to point.

20· · · Q.· Did you discuss the 1.5 plus offer for Greenway

21· ·at this meeting?

22· · · A.· I don't recall when the offer came.· So if you

23· ·have that information, you can refresh my memory.

24· · · Q.· Did Mr. Golshani ask you how you calculated the

25· ·5 million dollars?
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13:43:29 A. | don't recall if he did. | don't  erenber 

13:43: 44 Q Well, youdidtalk alittle bit about the fornula 

13:43: 47 at this neeting, didn't you? 

13:43: 49 . | honestly don't renenber. 

13:43: 49 Now, the -- 

13:44:00 . We mght have, but | just... 

13:44: 02 . Your estimate of 5 million dollars as a fair 

13:44:05 mar ket val ue for the conpany was not the final anount 

13:44: 08 for the remaining nmenbers' share. Isn't that correct? 

13:44: 13 . As a price for the nenbership? 

13:44: 17 Right. 

13:44:18 . No. 

13:44: 18 . No. That's the conpany val ue? 

13:44:21 . Real estate of the conpany. Conpany real estate 

13:44: 25 val ue, yes. 

13:44: 25 Q Your offer doesn't say conpany real estate val ue, 

13:44: 29 does it? 

13:44:30 A. No. 

13:44:30 Q And you've always referred to it as the conpany 

13: 44: 37 value. Isn't that correct? 

13:44:38 A. Yes. 

13: 44: 39 Q Even in the arbitration do you recall that you 

13:44: 44 said that that was the conpany value, the first 

13: 44: 46 arbitration? 

13: 44: 47 A. | don't recall that detail, but what | neant was   
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13:43:29 A. | don't recall if he did. | don't  erenber 

13:43: 44 Q Well, youdidtalk alittle bit about the fornula 

13:43: 47 at this neeting, didn't you? 

13:43: 49 . | honestly don't renenber. 

13:43: 49 Now, the -- 

13:44:00 . We mght have, but | just... 

13:44: 02 . Your estimate of 5 million dollars as a fair 

13:44:05 mar ket val ue for the conpany was not the final anount 

13:44: 08 for the remaining nmenbers' share. Isn't that correct? 

13:44: 13 . As a price for the nenbership? 

13:44: 17 Right. 

13:44:18 . No. 

13:44: 18 . No. That's the conpany val ue? 

13:44:21 . Real estate of the conpany. Conpany real estate 

13:44: 25 val ue, yes. 

13:44: 25 Q Your offer doesn't say conpany real estate val ue, 

13:44: 29 does it? 

13:44:30 A. No. 

13:44:30 Q And you've always referred to it as the conpany 

13: 44: 37 value. Isn't that correct? 

13:44:38 A. Yes. 

13: 44: 39 Q Even in the arbitration do you recall that you 

13:44: 44 said that that was the conpany value, the first 

13: 44: 46 arbitration? 

13: 44: 47 A. | don't recall that detail, but what | neant was   
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·1· · · A.· I don't recall if he did.· I don't remember.

·2· · · Q.· Well, you did talk a little bit about the formula

·3· ·at this meeting, didn't you?

·4· · · A.· I honestly don't remember.

·5· · · Q.· Now, the --

·6· · · A.· We might have, but I just...

·7· · · Q.· Your estimate of 5 million dollars as a fair

·8· ·market value for the company was not the final amount

·9· ·for the remaining members' share.· Isn't that correct?

10· · · A.· As a price for the membership?

11· · · Q.· Right.

12· · · A.· No.

13· · · Q.· No.· That's the company value?

14· · · A.· Real estate of the company.· Company real estate

15· ·value, yes.

16· · · Q.· Your offer doesn't say company real estate value,

17· ·does it?

18· · · A.· No.

19· · · Q.· And you've always referred to it as the company

20· ·value.· Isn't that correct?

21· · · A.· Yes.

22· · · Q.· Even in the arbitration do you recall that you

23· ·said that that was the company value, the first

24· ·arbitration?

25· · · A.· I don't recall that detail, but what I meant was
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13:44:51 1 the real estate. rage = 

13: 44: 52 2 Q | didn't ask you what you neant. | asked you if 

13: 44: 55 3 you said that was the conpany value. Right? 

13: 44: 56 4 A. | don't recall. | mght have. 

13:45:00 5 MR LEWN I'd like to read from Page 390. 

13:45:08 6 ARBI TRATOR WALL: All right. So they get to -- 

13:45: 12 7 MR LEWN No, |I know. |I'mnot going to read 

13:45:13 8 until they -- it's approved. 390, Line 1 through 5. 

13:45:20 9 THE W TNESS: Wi ch bi nder? 

13:45:22 10 ARBI TRATOR WALL: Hold on. Don't even look it up 

13:45:23 11 yet. 

13: 45: 23 12 MR LEWN. Before we go there -- before we go 

13: 45: 28 13 there, let me ask one nore question. It may save sone 

13: 45: 28 14 tine. 

13:45:28 15 BY MR LEWN: 

13: 45: 29 16 Q Your understanding of how the fornula worked was 

13:45:33 17 that you returned the capital -- the remaining capital 

13: 45: 36 18 and the bal ances left over you divided up 50/50. Right? 

13: 45: 42 19 A. You return the remaining capital. That's okay. 

13: 45: 46 20 And whatever the fair market value is, you deduct the 

13: 45: 51 21 cost basis, divide by two, and then you add the 

13:45:55 22 remai ni ng capital. 

13: 45: 57 23 Q So the remaining capital, you nean that's the 

13:45:58 24 unreturned capital ? 

13: 46: 00 25 MR. CERRARD: Are you asking what his definition   
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13:44:51 1 the real estate. rage = 

13: 44: 52 2 Q | didn't ask you what you neant. | asked you if 

13: 44: 55 3 you said that was the conpany value. Right? 

13: 44: 56 4 A. | don't recall. | mght have. 

13:45:00 5 MR LEWN I'd like to read from Page 390. 

13:45:08 6 ARBI TRATOR WALL: All right. So they get to -- 

13:45: 12 7 MR LEWN No, |I know. |I'mnot going to read 

13:45:13 8 until they -- it's approved. 390, Line 1 through 5. 

13:45:20 9 THE W TNESS: Wi ch bi nder? 

13:45:22 10 ARBI TRATOR WALL: Hold on. Don't even look it up 

13:45:23 11 yet. 

13: 45: 23 12 MR LEWN. Before we go there -- before we go 

13: 45: 28 13 there, let me ask one nore question. It may save sone 

13: 45: 28 14 tine. 

13:45:28 15 BY MR LEWN: 

13: 45: 29 16 Q Your understanding of how the fornula worked was 

13:45:33 17 that you returned the capital -- the remaining capital 

13: 45: 36 18 and the bal ances left over you divided up 50/50. Right? 

13: 45: 42 19 A. You return the remaining capital. That's okay. 

13: 45: 46 20 And whatever the fair market value is, you deduct the 

13: 45: 51 21 cost basis, divide by two, and then you add the 

13:45:55 22 remai ni ng capital. 

13: 45: 57 23 Q So the remaining capital, you nean that's the 

13:45:58 24 unreturned capital ? 

13: 46: 00 25 MR. CERRARD: Are you asking what his definition   
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·1· ·the real estate.

·2· · · Q.· I didn't ask you what you meant.· I asked you if

·3· ·you said that was the company value.· Right?

·4· · · A.· I don't recall.· I might have.

·5· · · · · MR. LEWIN:· I'd like to read from Page 390.

·6· · · · · ARBITRATOR WALL:· All right.· So they get to --

·7· · · · · MR. LEWIN:· No, I know.· I'm not going to read

·8· ·until they -- it's approved.· 390, Line 1 through 5.

·9· · · · · THE WITNESS:· Which binder?

10· · · · · ARBITRATOR WALL:· Hold on.· Don't even look it up

11· ·yet.

12· · · · · MR. LEWIN:· Before we go there -- before we go

13· ·there, let me ask one more question.· It may save some

14· ·time.

15· ·BY MR. LEWIN:

16· · · Q.· Your understanding of how the formula worked was

17· ·that you returned the capital -- the remaining capital

18· ·and the balances left over you divided up 50/50.· Right?

19· · · A.· You return the remaining capital.· That's okay.

20· ·And whatever the fair market value is, you deduct the

21· ·cost basis, divide by two, and then you add the

22· ·remaining capital.

23· · · Q.· So the remaining capital, you mean that's the

24· ·unreturned capital?

25· · · · · MR. GERRARD:· Are you asking what his definition
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13:46: 04 1 

13:46: 04 2 MR LEWN. [I'm asking what was his 

13: 46: 07 3 understanding -- 

13: 46: 07 4 MR. GERRARD. -- or how he's applying it? 

13: 46: 07 5 BY MR. LEW N: 

13: 46: 08 6 Q If the remaining capital is the unreturned 

13: 46: 12 7 capital? 

13: 46: 13 8 A. The remaining cash -- cash contribution, yes. 

13:46:15 9 Q The amount of your initial cash contribution 

13: 46: 18 10 m nus whatever capital had been returned. Right? 

13: 46: 21 11 A. Yeah. 

13: 46: 22 12 Q Okay. So let me go back to reading so we can get 

13: 46: 25 13 this -- finalize this. 390, Line 1 through 5. 

13: 46: 25 14 ARBI TRATOR WALL: 390 or 391? 

13:46: 25 15 MR. LEWN. 390, 1 through 5. 

13: 46: 37 16 ARBI TRATOR WALL: Oh. You said 391. 

13: 46: 37 17 MR. SHAPIRO And the purpose of reading this is 

13: 46: 40 18 what? Inconsistent? 

13: 46: 43 19 MR. LEWN. Well, because | think his answer is 

13: 46: 45 20 i nconsi stent because he said conpany val ue of the real 

13: 46: 48 21 estate. That's how he testified to it before. 

13: 46: 48 22 MR SHAPIRO Well, that's not what this says 

13: 46: 51 23 either. 

13:46:53 24 MR LEWN. | know Exactly. 

13: 46: 54 25 MR SHAPIRO Well, okay.   
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13:46: 04 1 

13:46: 04 2 MR LEWN. [I'm asking what was his 

13: 46: 07 3 understanding -- 

13: 46: 07 4 MR. GERRARD. -- or how he's applying it? 

13: 46: 07 5 BY MR. LEW N: 

13: 46: 08 6 Q If the remaining capital is the unreturned 

13: 46: 12 7 capital? 

13: 46: 13 8 A. The remaining cash -- cash contribution, yes. 

13:46:15 9 Q The amount of your initial cash contribution 

13: 46: 18 10 m nus whatever capital had been returned. Right? 

13: 46: 21 11 A. Yeah. 

13: 46: 22 12 Q Okay. So let me go back to reading so we can get 

13: 46: 25 13 this -- finalize this. 390, Line 1 through 5. 

13: 46: 25 14 ARBI TRATOR WALL: 390 or 391? 

13:46: 25 15 MR. LEWN. 390, 1 through 5. 

13: 46: 37 16 ARBI TRATOR WALL: Oh. You said 391. 

13: 46: 37 17 MR. SHAPIRO And the purpose of reading this is 

13: 46: 40 18 what? Inconsistent? 

13: 46: 43 19 MR. LEWN. Well, because | think his answer is 

13: 46: 45 20 i nconsi stent because he said conpany val ue of the real 

13: 46: 48 21 estate. That's how he testified to it before. 

13: 46: 48 22 MR SHAPIRO Well, that's not what this says 

13: 46: 51 23 either. 

13:46:53 24 MR LEWN. | know Exactly. 

13: 46: 54 25 MR SHAPIRO Well, okay.   
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·1· ·is --

·2· · · · · MR. LEWIN:· I'm asking what was his

·3· ·understanding --

·4· · · · · MR. GERRARD:· -- or how he's applying it?

·5· ·BY MR. LEWIN:

·6· · · Q.· If the remaining capital is the unreturned

·7· ·capital?

·8· · · A.· The remaining cash -- cash contribution, yes.

·9· · · Q.· The amount of your initial cash contribution

10· ·minus whatever capital had been returned.· Right?

11· · · A.· Yeah.

12· · · Q.· Okay.· So let me go back to reading so we can get

13· ·this -- finalize this.· 390, Line 1 through 5.

14· · · · · ARBITRATOR WALL:· 390 or 391?

15· · · · · MR. LEWIN:· 390, 1 through 5.

16· · · · · ARBITRATOR WALL:· Oh.· You said 391.

17· · · · · MR. SHAPIRO:· And the purpose of reading this is

18· ·what?· Inconsistent?

19· · · · · MR. LEWIN:· Well, because I think his answer is

20· ·inconsistent because he said company value of the real

21· ·estate.· That's how he testified to it before.

22· · · · · MR. SHAPIRO:· Well, that's not what this says

23· ·either.

24· · · · · MR. LEWIN:· I know.· Exactly.

25· · · · · MR. SHAPIRO:· Well, okay.
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age. 
ARBI TRATOR WALL: All right. You can read it in. 13: 46: 54 1 

13: 46: 56 2 BY MR LEWN: 

13: 46: 57 3 Q "QUESTION. Now, we talked a little bit about 

13: 46: 59 4 your offer to purchase the 5 million, and that's not the 

13:47:02 5 final amount of the remaining nenbers' share, is it? 

13:47:06 6 "ANSWER: No, that's the conpany val ue." 

13:47:25 7 MR. GERRARD: Judge, | have to raise the sane 

13:47. 28 8 objection we raised at the beginning of this 

13:47:31 9 arbitration, which is since FW is not at issue in this 

13:47: 34 10 arbitration, | have -- | still do not understand how 

13:47. 37 11 this has any relevance. It nakes no difference because 

13:47:41 12 we're only talking -- FW is not the part of the formula 

13:47: 46 13 Your Honor has to deci de. 

13:47: 46 14 ARBlI TRATOR WALL: Correct. 

13:47: 47 15 MR. GERRARD: And this has nothing to do with 

13:47:51 16 cost of purchase. So | don't understand why we're 

13:47:53 17 spending all this time on a noni ssue. 

13:47: 56 18 ARBI TRATOR WALL: | don't either, but we're going 

13:47:59 19 to finish Gerety today. 

13:48:01 20 MR LEWN:. He's here. 

13: 48: 02 21 ARBI TRATOR WALL: | know. But, | nean, the point 

13:48:04 22 is that a lot of this may not be relevant to the 

13: 48: 07 23 decisions | have to make. 

13: 48: 08 24 MR. LEWN: The relevance of this stuff has to do 

13:48:11 25 with the claimthat he's being -- he's suffering a | oss   
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age. 
ARBI TRATOR WALL: All right. You can read it in. 13: 46: 54 1 

13: 46: 56 2 BY MR LEWN: 

13: 46: 57 3 Q "QUESTION. Now, we talked a little bit about 

13: 46: 59 4 your offer to purchase the 5 million, and that's not the 

13:47:02 5 final amount of the remaining nenbers' share, is it? 

13:47:06 6 "ANSWER: No, that's the conpany val ue." 

13:47:25 7 MR. GERRARD: Judge, | have to raise the sane 

13:47. 28 8 objection we raised at the beginning of this 

13:47:31 9 arbitration, which is since FW is not at issue in this 

13:47: 34 10 arbitration, | have -- | still do not understand how 

13:47. 37 11 this has any relevance. It nakes no difference because 

13:47:41 12 we're only talking -- FW is not the part of the formula 

13:47: 46 13 Your Honor has to deci de. 

13:47: 46 14 ARBlI TRATOR WALL: Correct. 

13:47: 47 15 MR. GERRARD: And this has nothing to do with 

13:47:51 16 cost of purchase. So | don't understand why we're 

13:47:53 17 spending all this time on a noni ssue. 

13:47: 56 18 ARBI TRATOR WALL: | don't either, but we're going 

13:47:59 19 to finish Gerety today. 

13:48:01 20 MR LEWN:. He's here. 

13: 48: 02 21 ARBI TRATOR WALL: | know. But, | nean, the point 

13:48:04 22 is that a lot of this may not be relevant to the 

13: 48: 07 23 decisions | have to make. 

13: 48: 08 24 MR. LEWN: The relevance of this stuff has to do 

13:48:11 25 with the claimthat he's being -- he's suffering a | oss   
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·1· · · · · ARBITRATOR WALL:· All right.· You can read it in.

·2· ·BY MR. LEWIN:

·3· · · Q.· "QUESTION:· Now, we talked a little bit about

·4· ·your offer to purchase the 5 million, and that's not the

·5· ·final amount of the remaining members' share, is it?

·6· · · · · "ANSWER:· No, that's the company value."

·7· · · · · MR. GERRARD:· Judge, I have to raise the same

·8· ·objection we raised at the beginning of this

·9· ·arbitration, which is since FMV is not at issue in this

10· ·arbitration, I have -- I still do not understand how

11· ·this has any relevance.· It makes no difference because

12· ·we're only talking -- FMV is not the part of the formula

13· ·Your Honor has to decide.

14· · · · · ARBITRATOR WALL:· Correct.

15· · · · · MR. GERRARD:· And this has nothing to do with

16· ·cost of purchase.· So I don't understand why we're

17· ·spending all this time on a nonissue.

18· · · · · ARBITRATOR WALL:· I don't either, but we're going

19· ·to finish Gerety today.

20· · · · · MR. LEWIN:· He's here.

21· · · · · ARBITRATOR WALL:· I know.· But, I mean, the point

22· ·is that a lot of this may not be relevant to the

23· ·decisions I have to make.

24· · · · · MR. LEWIN:· The relevance of this stuff has to do

25· ·with the claim that he's being -- he's suffering a loss
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13:48: 14 1 if he -- because depending on what cost you use for the 

13:48:20 2 purchase of Greenway. Do you use the actual price of it 

13:48:25 3 or do you use the carried-over basis? 

13:48: 27 4 ARBI TRATOR WALL: But this stuff really doesn't 

13:48:29 5 have anything to do with that. 

13: 48: 30 6 MR. LEWN. No, what it has to do is wth how he 

13: 48: 33 7 valued the conpany, and G eenway was being val ued 

13: 48: 36 8 probably at nore than a m|lion-5. 

13:48:39 9 ARBI TRATOR WALL: I'm seeing marginal relevance 

13: 48: 42 10 there, so... 

13:48: 42 11 MR LEWN ['mdone with it. 

13:48: 42 12 ARBI TRATOR WALL: Ckay. Sorry. 

13:48:44 13 MR LEWN. That's the purpose of that. 

13:48:52 14 LEW N: 

13: 48: 52 15 Q Looking back at Exhibit 111, did you actually -- 

13: 48:55 16 did you | ook at these nunbers before you provided it to 

13: 48: 58 17 M. Col shani ? 

13: 48:59 18 MR. GERRARD: Your Honor, | thought we said we 

13:49:01 19 were done with this. 

13:49: 02 20 MR LEWN Well, this sheet is alittle bit 

13:49: 04 21 different for ny questions. 

13:49: 06 22 ARBI TRATOR WALL: Ckay. 

13:49: 06 23 A. Yeah, | looked at it. | didn't verify them 

13:49: 08 24 BY MR. LEWN: 

13:49:09 25 Q But you wouldn't have given it to M. Gol shani   
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13:48: 14 1 if he -- because depending on what cost you use for the 

13:48:20 2 purchase of Greenway. Do you use the actual price of it 

13:48:25 3 or do you use the carried-over basis? 

13:48: 27 4 ARBI TRATOR WALL: But this stuff really doesn't 

13:48:29 5 have anything to do with that. 

13: 48: 30 6 MR. LEWN. No, what it has to do is wth how he 

13: 48: 33 7 valued the conpany, and G eenway was being val ued 

13: 48: 36 8 probably at nore than a m|lion-5. 

13:48:39 9 ARBI TRATOR WALL: I'm seeing marginal relevance 

13: 48: 42 10 there, so... 

13:48: 42 11 MR LEWN ['mdone with it. 

13:48: 42 12 ARBI TRATOR WALL: Ckay. Sorry. 

13:48:44 13 MR LEWN. That's the purpose of that. 

13:48:52 14 LEW N: 

13: 48: 52 15 Q Looking back at Exhibit 111, did you actually -- 

13: 48:55 16 did you | ook at these nunbers before you provided it to 

13: 48: 58 17 M. Col shani ? 

13: 48:59 18 MR. GERRARD: Your Honor, | thought we said we 

13:49:01 19 were done with this. 

13:49: 02 20 MR LEWN Well, this sheet is alittle bit 

13:49: 04 21 different for ny questions. 

13:49: 06 22 ARBI TRATOR WALL: Ckay. 

13:49: 06 23 A. Yeah, | looked at it. | didn't verify them 

13:49: 08 24 BY MR. LEWN: 

13:49:09 25 Q But you wouldn't have given it to M. Gol shani   
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·1· ·if he -- because depending on what cost you use for the

·2· ·purchase of Greenway.· Do you use the actual price of it

·3· ·or do you use the carried-over basis?

·4· · · · · ARBITRATOR WALL:· But this stuff really doesn't

·5· ·have anything to do with that.

·6· · · · · MR. LEWIN:· No, what it has to do is with how he

·7· ·valued the company, and Greenway was being valued

·8· ·probably at more than a million-5.

·9· · · · · ARBITRATOR WALL:· I'm seeing marginal relevance

10· ·there, so...

11· · · · · MR. LEWIN:· I'm done with it.

12· · · · · ARBITRATOR WALL:· Okay.· Sorry.

13· · · · · MR. LEWIN:· That's the purpose of that.

14· ·BY MR. LEWIN:

15· · · Q.· Looking back at Exhibit 111, did you actually --

16· ·did you look at these numbers before you provided it to

17· ·Mr. Golshani?

18· · · · · MR. GERRARD:· Your Honor, I thought we said we

19· ·were done with this.

20· · · · · MR. LEWIN:· Well, this sheet is a little bit

21· ·different for my questions.

22· · · · · ARBITRATOR WALL:· Okay.

23· · · A.· Yeah, I looked at it.· I didn't verify them.

24· ·BY MR. LEWIN:

25· · · Q.· But you wouldn't have given it to Mr. Golshani
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13:49:12 1 unl ess you thought they were accurate. Right? 

13:49:14 2 A | got it from-- 

13:49: 16 3 Q Yes or no? 

13:49: 17 4 A. | would suppose that they're accurate, yeah. 

13:49:19 5 MR LEWN:. | nove to admt Exhibit 111 into 

13:49: 22 6 evidence. 

13:49: 23 7 MR. SHAPI RO No objection. 

13:49:25 8 ARBlI TRATOR WALL: 111 is adm tted. 

13:49: 35 9 (Exhibit 111 was admitted into evidence.) 

13:49: 35 10 BY MR. LEWN: 

13:49: 35 11 Now, let's go to Exhibit 38. 

13: 49: 55 12 Ckay. 

13:49: 56 13 This is M. Colshani's response to your offer. 

13:49:59 14 Ri ght ? 

13:49:59 15 A. Yes. 

13:50: 01 16 Q And when you received this, you understood that 

13:50: 05 17 he was electing to purchase your 50 percent nenbership 

13:50: 09 18 into the company based on your 5 million dollar 

13:50: 13 19 valuation of the conpany. Right? 

13:50: 15 20 A. As a counteroffer, yes. 

13:50: 17 21 Q It says on here -- it says -- it says, "Il trust 

13:50: 21 22 there has not been any distribution of cash on hand that 

13:50: 24 23 |'ve not approved of either before or after July 7, 

13:50: 29 24 2017, nor should there be any such distribution or any 

13:50: 32 25 agreenent entered into, including sales agreements,   
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13:49:12 1 unl ess you thought they were accurate. Right? 

13:49:14 2 A | got it from-- 

13:49: 16 3 Q Yes or no? 

13:49: 17 4 A. | would suppose that they're accurate, yeah. 

13:49:19 5 MR LEWN:. | nove to admt Exhibit 111 into 

13:49: 22 6 evidence. 

13:49: 23 7 MR. SHAPI RO No objection. 

13:49:25 8 ARBlI TRATOR WALL: 111 is adm tted. 

13:49: 35 9 (Exhibit 111 was admitted into evidence.) 

13:49: 35 10 BY MR. LEWN: 

13:49: 35 11 Now, let's go to Exhibit 38. 

13: 49: 55 12 Ckay. 

13:49: 56 13 This is M. Colshani's response to your offer. 

13:49:59 14 Ri ght ? 

13:49:59 15 A. Yes. 

13:50: 01 16 Q And when you received this, you understood that 

13:50: 05 17 he was electing to purchase your 50 percent nenbership 

13:50: 09 18 into the company based on your 5 million dollar 

13:50: 13 19 valuation of the conpany. Right? 

13:50: 15 20 A. As a counteroffer, yes. 

13:50: 17 21 Q It says on here -- it says -- it says, "Il trust 

13:50: 21 22 there has not been any distribution of cash on hand that 

13:50: 24 23 |'ve not approved of either before or after July 7, 

13:50: 29 24 2017, nor should there be any such distribution or any 

13:50: 32 25 agreenent entered into, including sales agreements,   
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·1· ·unless you thought they were accurate.· Right?

·2· · · A.· I got it from --

·3· · · Q.· Yes or no?

·4· · · A.· I would suppose that they're accurate, yeah.

·5· · · · · MR. LEWIN:· I move to admit Exhibit 111 into

·6· ·evidence.

·7· · · · · MR. SHAPIRO:· No objection.

·8· · · · · ARBITRATOR WALL:· 111 is admitted.

·9· · · · · (Exhibit 111 was admitted into evidence.)

10· ·BY MR. LEWIN:

11· · · Q.· Now, let's go to Exhibit 38.

12· · · A.· Okay.

13· · · Q.· This is Mr. Golshani's response to your offer.

14· ·Right?

15· · · A.· Yes.

16· · · Q.· And when you received this, you understood that

17· ·he was electing to purchase your 50 percent membership

18· ·into the company based on your 5 million dollar

19· ·valuation of the company.· Right?

20· · · A.· As a counteroffer, yes.

21· · · Q.· It says on here -- it says -- it says, "I trust

22· ·there has not been any distribution of cash on hand that

23· ·I've not approved of either before or after July 7,

24· ·2017, nor should there be any such distribution or any

25· ·agreement entered into, including sales agreements,
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13:50: 36 1 without CLA's witten consent." Dd you under st and t hat 

13:50: 40 2 to mean that you were being told not to make any 

13:50: 44 3 distribution of the cash on hand? 

13:50: 48 4 A. No. 

13:50: 49 5 Q GCkay. Wen it says, "nor should there be any 

13:50: 55 6 such distributions,” how did you interpret those words? 

13:51: 00 7 A. One manager cannot tell the other manager not to 

13:51: 04 8 distribute. There's nothing happening yet. There's not 

13:51: 07 9 even an accepted offer. We are still both negotiating. 

13:51:10 10 Q You thought you were negotiating and M. -- CLA 

13:51: 16 11 is saying we've got a deal. Right? 

13:51: 18 12 MR. SHAPIRO (bjection. Calls for speculation. 

13:51:20 13 ARBI TRATOR WALL: If that question is is that 

13:51:24 14 what M. Bidsal thought, then I'll allowit. 

13:51: 29 15 MR LEWN. That's right. 

13:51: 30 16 ARBI TRATOR WALL: All right. 

13:51: 30 17 A. Yeah. We were just going back and forth. So one 

13:51: 33 18 nmenber cannot dictate to the other menber not to 

13:51:35 19 distribute for no reason. 

13:51: 37 20 BY MR. LEW N: 

13:51: 37 21 Q That wasn't ny question. You nade an offer and 

13:51: 42 22 CLA -- we've already done this in the arbitration, so 

13:51: 47 23 |I'mnot neaning to go back on it. CLA is telling you in 

13:51:51 24 this letter that it is electing to buy your nenbership 

13:51:55 25 interest based on your valuation. It's not offering to   
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13:50: 36 1 without CLA's witten consent." Dd you under st and t hat 

13:50: 40 2 to mean that you were being told not to make any 

13:50: 44 3 distribution of the cash on hand? 

13:50: 48 4 A. No. 

13:50: 49 5 Q GCkay. Wen it says, "nor should there be any 

13:50: 55 6 such distributions,” how did you interpret those words? 

13:51: 00 7 A. One manager cannot tell the other manager not to 

13:51: 04 8 distribute. There's nothing happening yet. There's not 

13:51: 07 9 even an accepted offer. We are still both negotiating. 

13:51:10 10 Q You thought you were negotiating and M. -- CLA 

13:51: 16 11 is saying we've got a deal. Right? 

13:51: 18 12 MR. SHAPIRO (bjection. Calls for speculation. 

13:51:20 13 ARBI TRATOR WALL: If that question is is that 

13:51:24 14 what M. Bidsal thought, then I'll allowit. 

13:51: 29 15 MR LEWN. That's right. 

13:51: 30 16 ARBI TRATOR WALL: All right. 

13:51: 30 17 A. Yeah. We were just going back and forth. So one 

13:51: 33 18 nmenber cannot dictate to the other menber not to 

13:51:35 19 distribute for no reason. 

13:51: 37 20 BY MR. LEW N: 

13:51: 37 21 Q That wasn't ny question. You nade an offer and 

13:51: 42 22 CLA -- we've already done this in the arbitration, so 

13:51: 47 23 |I'mnot neaning to go back on it. CLA is telling you in 

13:51:51 24 this letter that it is electing to buy your nenbership 

13:51:55 25 interest based on your valuation. It's not offering to   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006232

Page 807
·1· ·without CLA's written consent."· Did you understand that

·2· ·to mean that you were being told not to make any

·3· ·distribution of the cash on hand?

·4· · · A.· No.

·5· · · Q.· Okay.· When it says, "nor should there be any

·6· ·such distributions," how did you interpret those words?

·7· · · A.· One manager cannot tell the other manager not to

·8· ·distribute.· There's nothing happening yet.· There's not

·9· ·even an accepted offer.· We are still both negotiating.

10· · · Q.· You thought you were negotiating and Mr. -- CLA

11· ·is saying we've got a deal.· Right?

12· · · · · MR. SHAPIRO:· Objection.· Calls for speculation.

13· · · · · ARBITRATOR WALL:· If that question is is that

14· ·what Mr. Bidsal thought, then I'll allow it.

15· · · · · MR. LEWIN:· That's right.

16· · · · · ARBITRATOR WALL:· All right.

17· · · A.· Yeah.· We were just going back and forth.· So one

18· ·member cannot dictate to the other member not to

19· ·distribute for no reason.

20· ·BY MR. LEWIN:

21· · · Q.· That wasn't my question.· You made an offer and

22· ·CLA -- we've already done this in the arbitration, so

23· ·I'm not meaning to go back on it.· CLA is telling you in

24· ·this letter that it is electing to buy your membership

25· ·interest based on your valuation.· It's not offering to
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13:51: 59 1 negotiate. Isn't that the way you read this letter 

13:52: 02 2 Yes or no? 

13:52: 04 3 A. | don't read it that way, no. 

13:52: 07 4 Q Wen it tells you not to make any distributions, 

13:52: 10 5 did you -- you understood what he was saying. You 

13:52:13 6 under st ood what CLA was saying. You just didn't agree 

13:52: 17 7 wthit. Right? Yes or no? 

13:52: 19 8 A. | didn't agree. 

13:52: 21 9 Q Okay. And when CLA says don't enter into any 

13:52: 27 10 agreenents without CLA s consent, you understood that 

13:52: 32 11 CLA was telling you keep the status quo. Don't enter 

13:52: 36 12 into any new agreenents. Right? 

13:52: 36 13 A. In regard to sales, we did not. 

13:52: 38 14 Q It says any agreenents to be entered into 

13:52: 41 15 i ncludi ng sal e agreenents. Do you see that? 

13:52: 44 16 A. Yes. 

13:52: 44 17 Q Ckay. So you understood that CLA s position was 

13:52: 47 18 that as a buyer, you were not to enter into any new 

13:52:50 19 agreenents without its consent. Right? 

13:52:53 20 A. No. | don't read it that way. |I'mstill 

13:52: 58 21 getting contracts for the -- 

13:52: 59 22 MR. SHAPIRO There's no question. 

13:53:04 23 BY VR. LEW N: 

13:53: 05 24 Q MM. Golshani wote you to enter into an escrow. 

13:53:14 25 Ri ght ?   
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13:51: 59 1 negotiate. Isn't that the way you read this letter 

13:52: 02 2 Yes or no? 

13:52: 04 3 A. | don't read it that way, no. 

13:52: 07 4 Q Wen it tells you not to make any distributions, 

13:52: 10 5 did you -- you understood what he was saying. You 

13:52:13 6 under st ood what CLA was saying. You just didn't agree 

13:52: 17 7 wthit. Right? Yes or no? 

13:52: 19 8 A. | didn't agree. 

13:52: 21 9 Q Okay. And when CLA says don't enter into any 

13:52: 27 10 agreenents without CLA s consent, you understood that 

13:52: 32 11 CLA was telling you keep the status quo. Don't enter 

13:52: 36 12 into any new agreenents. Right? 

13:52: 36 13 A. In regard to sales, we did not. 

13:52: 38 14 Q It says any agreenents to be entered into 

13:52: 41 15 i ncludi ng sal e agreenents. Do you see that? 

13:52: 44 16 A. Yes. 

13:52: 44 17 Q Ckay. So you understood that CLA s position was 

13:52: 47 18 that as a buyer, you were not to enter into any new 

13:52:50 19 agreenents without its consent. Right? 

13:52:53 20 A. No. | don't read it that way. |I'mstill 

13:52: 58 21 getting contracts for the -- 

13:52: 59 22 MR. SHAPIRO There's no question. 

13:53:04 23 BY VR. LEW N: 

13:53: 05 24 Q MM. Golshani wote you to enter into an escrow. 

13:53:14 25 Ri ght ?   
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·1· ·negotiate.· Isn't that the way you read this letter.

·2· ·Yes or no?

·3· · · A.· I don't read it that way, no.

·4· · · Q.· When it tells you not to make any distributions,

·5· ·did you -- you understood what he was saying.· You

·6· ·understood what CLA was saying.· You just didn't agree

·7· ·with it.· Right?· Yes or no?

·8· · · A.· I didn't agree.

·9· · · Q.· Okay.· And when CLA says don't enter into any

10· ·agreements without CLA's consent, you understood that

11· ·CLA was telling you keep the status quo.· Don't enter

12· ·into any new agreements.· Right?

13· · · A.· In regard to sales, we did not.

14· · · Q.· It says any agreements to be entered into

15· ·including sale agreements.· Do you see that?

16· · · A.· Yes.

17· · · Q.· Okay.· So you understood that CLA's position was

18· ·that as a buyer, you were not to enter into any new

19· ·agreements without its consent.· Right?

20· · · A.· No.· I don't read it that way.· I'm still

21· ·getting contracts for the --

22· · · · · MR. SHAPIRO:· There's no question.

23· ·BY MR. LEWIN:

24· · · Q.· Mr. Golshani wrote you to enter into an escrow.

25· ·Right?

APPENDIX (PX)006233

29A.App.6528

29A.App.6528

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 809 
13:53:21 . (No verbal response.) 

13:53:24 .  M. CGolshani wote you to enter into an escrow? 

13:53:29 . If you have an Email, if you point to it. 

13:53:33 Sure. Take a look at Exhibit 118. 

13:53: 36 ARBI TRATOR WALL: My 118 is enpty. 

13:53:39 MR. LEWN: Your 118 is enpty? Can | give you 

13:53: 48 | don't need it. 

13:53:49 MR. SHAPIRO Just so we're on the sane page, 

13:53:52 t he Bates nunber on that? 

13:53:54 MR LEWN:. 0102. 

13:53:59 MR. SHAPI RO Just the one page. Right? 

13:54: 02 MR. LEWN: Yeah. 

13:54: 02 THE W TNESS: 118. 

13:54: 02 MR. SHAPI RO. Yeah, 118. 

13:54:13 THE WTNESS: It is enpty, but... 

13:54:17 MR LEWN:. It's enpty in yours al so? 

13:54: 17 THE W TNESS: Yes. 

13:54:17 ARBI TRATOR WALL: Do you need this one? Do you 

13:54:19 need a copy? 

13:54:19 MR SHAPIRO | will give himmne and | wll 

13:54: 22 share Doug's. 

13:54: 24 BY MR LEWN: 

13:54:25 Q So M. Colshani wote to you on August 15, 2017 

13:54: 34 and said, "Shawn, it was good speaking with you on 

13:54: 37 Sunday." Was that the neeting we're tal king about or   
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Page 809 
13:53:21 . (No verbal response.) 

13:53:24 .  M. CGolshani wote you to enter into an escrow? 

13:53:29 . If you have an Email, if you point to it. 

13:53:33 Sure. Take a look at Exhibit 118. 

13:53: 36 ARBI TRATOR WALL: My 118 is enpty. 

13:53:39 MR. LEWN: Your 118 is enpty? Can | give you 

13:53: 48 | don't need it. 

13:53:49 MR. SHAPIRO Just so we're on the sane page, 

13:53:52 t he Bates nunber on that? 

13:53:54 MR LEWN:. 0102. 

13:53:59 MR. SHAPI RO Just the one page. Right? 

13:54: 02 MR. LEWN: Yeah. 

13:54: 02 THE W TNESS: 118. 

13:54: 02 MR. SHAPI RO. Yeah, 118. 

13:54:13 THE WTNESS: It is enpty, but... 

13:54:17 MR LEWN:. It's enpty in yours al so? 

13:54: 17 THE W TNESS: Yes. 

13:54:17 ARBI TRATOR WALL: Do you need this one? Do you 

13:54:19 need a copy? 

13:54:19 MR SHAPIRO | will give himmne and | wll 

13:54: 22 share Doug's. 

13:54: 24 BY MR LEWN: 

13:54:25 Q So M. Colshani wote to you on August 15, 2017 

13:54: 34 and said, "Shawn, it was good speaking with you on 

13:54: 37 Sunday." Was that the neeting we're tal king about or   
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·1· · · A.· (No verbal response.)

·2· · · Q.· Mr. Golshani wrote you to enter into an escrow?

·3· · · A.· If you have an Email, if you point to it.

·4· · · Q.· Sure.· Take a look at Exhibit 118.

·5· · · · · ARBITRATOR WALL:· My 118 is empty.

·6· · · · · MR. LEWIN:· Your 118 is empty?· Can I give you

·7· ·mine?· I don't need it.

·8· · · · · MR. SHAPIRO:· Just so we're on the same page,

·9· ·what's the Bates number on that?

10· · · · · MR. LEWIN:· 0102.

11· · · · · MR. SHAPIRO:· Just the one page.· Right?

12· · · · · MR. LEWIN:· Yeah.

13· · · · · THE WITNESS:· 118.

14· · · · · MR. SHAPIRO:· Yeah, 118.

15· · · · · THE WITNESS:· It is empty, but...

16· · · · · MR. LEWIN:· It's empty in yours also?

17· · · · · THE WITNESS:· Yes.

18· · · · · ARBITRATOR WALL:· Do you need this one?· Do you

19· ·need a copy?

20· · · · · MR. SHAPIRO:· I will give him mine and I will

21· ·share Doug's.

22· ·BY MR. LEWIN:

23· · · Q.· So Mr. Golshani wrote to you on August 15, 2017

24· ·and said, "Shawn, it was good speaking with you on

25· ·Sunday."· Was that the meeting we're talking about or
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
was that subsequent? Was that sone other neeting? 

rephrase it. Let me withdrawit. 

August 15th in this Email M. Golshani is 

telling you that he's planning on closing escrow to 

purchase your nenbership interest in both entities 

pursuant to ny elections to buy at the price you 

was al so an offer to buy Mssion Square that's 

also in litigation. Right? 

(Court reporter clarification.) 

BY MR. LEWN: 

Q There's al so anot her buyout in a conpany call ed 

M ssion Square that's currently in litigation. 

MR. SHAPIRO (hjection. Relevance. 

ARBI TRATOR WALL: Just giving himcontext for the 

both entities part of this exhibit. Right? 

MR. LEWN: Yes, Your Honor. 

BY MR LEWN: 

Q Wen it says, "| suggest we use a local escrow 

you understood that M. Gol shani was offering 

to open escrow. Right? 

A. A joint escrow, yes. 

ARBI TRATOR WALL: A what? 

THE WTNESS: A joint escrow. 

ARBI TRATOR WALL: You nean for both transactions?   
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
was that subsequent? Was that sone other neeting? 

rephrase it. Let me withdrawit. 

August 15th in this Email M. Golshani is 

telling you that he's planning on closing escrow to 

purchase your nenbership interest in both entities 

pursuant to ny elections to buy at the price you 

was al so an offer to buy Mssion Square that's 

also in litigation. Right? 

(Court reporter clarification.) 

BY MR. LEWN: 

Q There's al so anot her buyout in a conpany call ed 

M ssion Square that's currently in litigation. 

MR. SHAPIRO (hjection. Relevance. 

ARBI TRATOR WALL: Just giving himcontext for the 

both entities part of this exhibit. Right? 

MR. LEWN: Yes, Your Honor. 

BY MR LEWN: 

Q Wen it says, "| suggest we use a local escrow 

you understood that M. Gol shani was offering 

to open escrow. Right? 

A. A joint escrow, yes. 

ARBI TRATOR WALL: A what? 

THE WTNESS: A joint escrow. 

ARBI TRATOR WALL: You nean for both transactions?   
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·1· ·was that subsequent?· Was that some other meeting?· I'll

·2· ·rephrase it.· Let me withdraw it.

·3· · · · · On August 15th in this Email Mr. Golshani is

·4· ·telling you that he's planning on closing escrow to

·5· ·purchase your membership interest in both entities

·6· ·pursuant to my elections to buy at the price you

·7· ·offered.

·8· · · · · It was also an offer to buy Mission Square that's

·9· ·also in litigation.· Right?

10· · · · · (Court reporter clarification.)

11· ·BY MR. LEWIN:

12· · · Q.· There's also another buyout in a company called

13· ·Mission Square that's currently in litigation.

14· · · · · MR. SHAPIRO:· Objection.· Relevance.

15· · · · · ARBITRATOR WALL:· Just giving him context for the

16· ·both entities part of this exhibit.· Right?

17· · · · · MR. LEWIN:· Yes, Your Honor.

18· ·BY MR. LEWIN:

19· · · Q.· When it says, "I suggest we use a local escrow

20· ·company," you understood that Mr. Golshani was offering

21· ·to open escrow.· Right?

22· · · A.· A joint escrow, yes.

23· · · · · ARBITRATOR WALL:· A what?

24· · · · · THE WITNESS:· A joint escrow.

25· · · · · ARBITRATOR WALL:· You mean for both transactions?

APPENDIX (PX)006235

29A.App.6530

29A.App.6530

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

: Page © 
THE WTNESS: No. Joint escrow for both parties. 13:55: 46 1 

13:55:49 2 ARBI TRATOR WALL: Ckay. 

13:55:49 3 LEW N: 

13:55: 49 4 Q And then you respond and you said, "Ben, we 

13:55:51 5 cannot open any escrow since we do not agree on the 

13:55: 54 6 matter. |'mopen to neet you and further discuss a 

13:55: 57 7 resolution.” 

13:55: 57 8 When you say you do not agree on the matter, what 

13:56: 00 9 you were saying is that you had demanded that you had 

13: 56: 04 10 the right to appraise -- set the price by an appraisal. 

13:56: 08 11 Ri ght ? 

13:56:09 12 A. Yes. 

13:56: 10 13 Q Okay. And M. Colshani's position was no, you 

13:56:12 14 didn't. Ri ght? 

13:56:13 15 A. | suppose so, yes. 

13:56: 14 16 Q So you refused to open an escrow for M. Col shani 

13:56: 18 17 to consummate the transaction. Ri ght? 

13:56: 21 18 A. | wasn't supposed to open any escrow. 

13:56: 24 19 Q The question is: You refused to open an escrow 

13:56: 30 200 with M. Golshani. Right? 

13:56: 31 21 A. A joint escrow, but he grabbed for the noney in 

13: 56: 32 22 escrow. 

13: 56: 32 23 Q Please just answer ny question. You refused to 

13:56: 35 24 open an escrow. Right? 

13: 56: 36 25 A. A joint escrow, yes.   
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: Page © 
THE WTNESS: No. Joint escrow for both parties. 13:55: 46 1 

13:55:49 2 ARBI TRATOR WALL: Ckay. 

13:55:49 3 LEW N: 

13:55: 49 4 Q And then you respond and you said, "Ben, we 

13:55:51 5 cannot open any escrow since we do not agree on the 

13:55: 54 6 matter. |'mopen to neet you and further discuss a 

13:55: 57 7 resolution.” 

13:55: 57 8 When you say you do not agree on the matter, what 

13:56: 00 9 you were saying is that you had demanded that you had 

13: 56: 04 10 the right to appraise -- set the price by an appraisal. 

13:56: 08 11 Ri ght ? 

13:56:09 12 A. Yes. 

13:56: 10 13 Q Okay. And M. Colshani's position was no, you 

13:56:12 14 didn't. Ri ght? 

13:56:13 15 A. | suppose so, yes. 

13:56: 14 16 Q So you refused to open an escrow for M. Col shani 

13:56: 18 17 to consummate the transaction. Ri ght? 

13:56: 21 18 A. | wasn't supposed to open any escrow. 

13:56: 24 19 Q The question is: You refused to open an escrow 

13:56: 30 200 with M. Golshani. Right? 

13:56: 31 21 A. A joint escrow, but he grabbed for the noney in 

13: 56: 32 22 escrow. 

13: 56: 32 23 Q Please just answer ny question. You refused to 

13:56: 35 24 open an escrow. Right? 

13: 56: 36 25 A. A joint escrow, yes.   
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·1· · · · · THE WITNESS:· No.· Joint escrow for both parties.

·2· · · · · ARBITRATOR WALL:· Okay.

·3· ·BY MR. LEWIN:

·4· · · Q.· And then you respond and you said, "Ben, we

·5· ·cannot open any escrow since we do not agree on the

·6· ·matter.· I'm open to meet you and further discuss a

·7· ·resolution."

·8· · · · · When you say you do not agree on the matter, what

·9· ·you were saying is that you had demanded that you had

10· ·the right to appraise -- set the price by an appraisal.

11· ·Right?

12· · · A.· Yes.

13· · · Q.· Okay.· And Mr. Golshani's position was no, you

14· ·didn't.· Right?

15· · · A.· I suppose so, yes.

16· · · Q.· So you refused to open an escrow for Mr. Golshani

17· ·to consummate the transaction.· Right?

18· · · A.· I wasn't supposed to open any escrow.

19· · · Q.· The question is:· You refused to open an escrow

20· ·with Mr. Golshani.· Right?

21· · · A.· A joint escrow, but he grabbed for the money in

22· ·escrow.

23· · · Q.· Please just answer my question.· You refused to

24· ·open an escrow.· Right?

25· · · A.· A joint escrow, yes.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13: 56: 38 1 Q And when you said "we do not agree on the 

13: 56: 42 2 matter," that means you were not willing to proceed with 

13: 56: 45 3 the sale of your nenbership interest based on the 

13: 56: 49 4 5 million dollar offer that you had made. Right? 

13: 56: 52 5 A. No. 

13: 56: 52 6 Q Dd you ever tell M. Golshani that you were 

13: 56: 57 7 willing to open up an escrow to transfer your interest 

13:57: 04 8 in Geen Valley wthout any appraisal, wthout any other 

13:57:08 9 conditions other than figuring out -- other than 

13:57:09 10 agreeing to the purchase price? 

13:57: 14 11 A. It never -- that never has cane up yet. 

13:57. 16 12 Q That's because -- that's because the matter was 

13:57:20 13 litigated, you lost, and now it's under appeal. Ri ght? 

13:57: 26 14 A. But at any tinme CLA -- 

13:57: 29 15 Q Just answer ny question. 

13:57:31 16 MR. GERRARD: You're asking himif that's the 

13:57: 32 17 reason the escrow hasn't been opened? 

13:57: 36 18 A. The answer is no. That is not the reason. 

13:57: 38 19 BY MR LEWN: 

13:57: 38 20 Q Have you communicated to M. Gol shani that you're 

13:57:41 21 willing to proceed on the -- to sell the interest in -- 

13:57: 46 22 your nenbership interest in Geen Valley based on the 

13:57:52 23 5 million dollar valuation that you put in your offer? 

13:57:55 24 Yes or no? 

13:57: 56 25 A. We had so many conversations --   
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13: 56: 38 1 Q And when you said "we do not agree on the 

13: 56: 42 2 matter," that means you were not willing to proceed with 

13: 56: 45 3 the sale of your nenbership interest based on the 

13: 56: 49 4 5 million dollar offer that you had made. Right? 

13: 56: 52 5 A. No. 

13: 56: 52 6 Q Dd you ever tell M. Golshani that you were 

13: 56: 57 7 willing to open up an escrow to transfer your interest 

13:57: 04 8 in Geen Valley wthout any appraisal, wthout any other 

13:57:08 9 conditions other than figuring out -- other than 

13:57:09 10 agreeing to the purchase price? 

13:57: 14 11 A. It never -- that never has cane up yet. 

13:57. 16 12 Q That's because -- that's because the matter was 

13:57:20 13 litigated, you lost, and now it's under appeal. Ri ght? 

13:57: 26 14 A. But at any tinme CLA -- 

13:57: 29 15 Q Just answer ny question. 

13:57:31 16 MR. GERRARD: You're asking himif that's the 

13:57: 32 17 reason the escrow hasn't been opened? 

13:57: 36 18 A. The answer is no. That is not the reason. 

13:57: 38 19 BY MR LEWN: 

13:57: 38 20 Q Have you communicated to M. Gol shani that you're 

13:57:41 21 willing to proceed on the -- to sell the interest in -- 

13:57: 46 22 your nenbership interest in Geen Valley based on the 

13:57:52 23 5 million dollar valuation that you put in your offer? 

13:57:55 24 Yes or no? 

13:57: 56 25 A. We had so many conversations --   
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·1· · · Q.· And when you said "we do not agree on the

·2· ·matter," that means you were not willing to proceed with

·3· ·the sale of your membership interest based on the

·4· ·5 million dollar offer that you had made.· Right?

·5· · · A.· No.

·6· · · Q.· Did you ever tell Mr. Golshani that you were

·7· ·willing to open up an escrow to transfer your interest

·8· ·in Green Valley without any appraisal, without any other

·9· ·conditions other than figuring out -- other than

10· ·agreeing to the purchase price?

11· · · A.· It never -- that never has came up yet.

12· · · Q.· That's because -- that's because the matter was

13· ·litigated, you lost, and now it's under appeal.· Right?

14· · · A.· But at any time CLA --

15· · · Q.· Just answer my question.

16· · · · · MR. GERRARD:· You're asking him if that's the

17· ·reason the escrow hasn't been opened?

18· · · A.· The answer is no.· That is not the reason.

19· ·BY MR. LEWIN:

20· · · Q.· Have you communicated to Mr. Golshani that you're

21· ·willing to proceed on the -- to sell the interest in --

22· ·your membership interest in Green Valley based on the

23· ·5 million dollar valuation that you put in your offer?

24· ·Yes or no?

25· · · A.· We had so many conversations --
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:57:59 1 Q Just yes or no. 

13:57:59 2 A. No. 

13:58: 00 3 Q You think you forgot telling M. Gol shani, by the 

13:58: 03 4 way, forget about everything. | want to proceed with 

13: 58: 07 5 the offer? 

13:58: 07 6 MR SHAPIRO (bjection. Argunentative. 

13:58:10 7 ARBI TRATOR WALL: I'Il let him answer. 

13:58:12 8 A. One nore tine. 

13:58:12 9 BY MR. LEWN: 

13:58: 12 10 Q Do you think you forgot that you -- that you -- 

13:58: 15 11 at one point you told M. Gol shani to proceed with the 

13:58: 18 12 5 million dollar valuation w thout no other 

13:58: 23 13 conditions other than -- 

13:58: 23 14 A. Are saying that | forgot or not or -- 

13: 58: 26 15 Q That you forgot. Do you think you forgot that, 

13:58: 28 16 that you might have said that to hin? Yes or no? 

13:58: 32 17 A. No. 

13:58: 33 18 Q The fact of the matter is you never nade that 

13:58: 37 19 proposal. Right? 

13:58:39 20 MR. GERRARD: Never made what proposal ? 

13:58: 41 21 BY MR. LEWN: 

13:58: 41 22 Q The proposal to proceed with -- the proposal to 

13:58: 42 23 proceed with the sale under the terns of his offer and 

13:58: 48 24 CLA's counter proposal ? 

13:58: 50 25 ARBlI TRATOR WALL: That's sort of conpound. He   
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13:57:59 1 Q Just yes or no. 

13:57:59 2 A. No. 

13:58: 00 3 Q You think you forgot telling M. Gol shani, by the 

13:58: 03 4 way, forget about everything. | want to proceed with 

13: 58: 07 5 the offer? 

13:58: 07 6 MR SHAPIRO (bjection. Argunentative. 

13:58:10 7 ARBI TRATOR WALL: I'Il let him answer. 

13:58:12 8 A. One nore tine. 

13:58:12 9 BY MR. LEWN: 

13:58: 12 10 Q Do you think you forgot that you -- that you -- 

13:58: 15 11 at one point you told M. Gol shani to proceed with the 

13:58: 18 12 5 million dollar valuation w thout no other 

13:58: 23 13 conditions other than -- 

13:58: 23 14 A. Are saying that | forgot or not or -- 

13: 58: 26 15 Q That you forgot. Do you think you forgot that, 

13:58: 28 16 that you might have said that to hin? Yes or no? 

13:58: 32 17 A. No. 

13:58: 33 18 Q The fact of the matter is you never nade that 

13:58: 37 19 proposal. Right? 

13:58:39 20 MR. GERRARD: Never made what proposal ? 

13:58: 41 21 BY MR. LEWN: 

13:58: 41 22 Q The proposal to proceed with -- the proposal to 

13:58: 42 23 proceed with the sale under the terns of his offer and 

13:58: 48 24 CLA's counter proposal ? 

13:58: 50 25 ARBlI TRATOR WALL: That's sort of conpound. He   
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·1· · · Q.· Just yes or no.

·2· · · A.· No.

·3· · · Q.· You think you forgot telling Mr. Golshani, by the

·4· ·way, forget about everything.· I want to proceed with

·5· ·the offer?

·6· · · · · MR. SHAPIRO:· Objection.· Argumentative.

·7· · · · · ARBITRATOR WALL:· I'll let him answer.

·8· · · A.· One more time.

·9· ·BY MR. LEWIN:

10· · · Q.· Do you think you forgot that you -- that you --

11· ·at one point you told Mr. Golshani to proceed with the

12· ·5 million dollar valuation without no other

13· ·conditions other than --

14· · · A.· Are saying that I forgot or not or --

15· · · Q.· That you forgot.· Do you think you forgot that,

16· ·that you might have said that to him?· Yes or no?

17· · · A.· No.

18· · · Q.· The fact of the matter is you never made that

19· ·proposal.· Right?

20· · · · · MR. GERRARD:· Never made what proposal?

21· ·BY MR. LEWIN:

22· · · Q.· The proposal to proceed with -- the proposal to

23· ·proceed with the sale under the terms of his offer and

24· ·CLA's counterproposal?

25· · · · · ARBITRATOR WALL:· That's sort of compound.· He
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ARBI TRATI ON, DAY 3 - 03/19/2021 

13:58:53 1 did offer under his offer. 

13:58: 58 2 MR. LEWN kay. 

13:58:59 3 BY MR LEWN: 

13:59:01 4 Q You never -- you never offered to proceed for CLA 

13:59: 09 5 to buy your interest based on the 5 million dollar 

13:59:13 6 valuation as set forth in Exhibit 38? 

13:59: 17 7 | never stopped himor -- 

13:59: 18 8 That's not ny question. Answer ny question. 

13:59: 19 9 | never offered him no. 

13:59: 22 10 As a matter of fact, in Exhibit 122 -- can you 

13:59:29 11 take a look at 122? 

13:59: 29 12 MR. GERRARD: Please go into the exhibit book 

13:59:29 13 other than -- 

13:59: 33 14 MR LEWN. Actually, before we go there, Jim 

13:59:45 15 1'd like to offer Exhibits 117 and 118 into evidence. 

13:59:51 16 MR. SHAPIRO. 117 hasn't even been tal ked about. 

13:59: 54 17 MR LEWN: | know. 

13:59: 55 18 MR. SHAPIRO So no. 

13:59: 57 19 ARBI TRATOR WALL: 118? 

13:59:59 20 MR SHAPIRO 118 is the one we just |ooked at. 

13:59:59 21 MR LEWN Ofer that into evidence. 

13:59: 59 22 ARBI TRATOR WALL: Right. 

14:00: 03 23 MR. GERRARD. | have no objection to 118. 

14: 00: 06 24 ARBI TRATOR WALL: 118 will be adm tted. 

14:00: 08 25 (Exhibit 118 was adm tted into evidence.)   
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13:58:53 1 did offer under his offer. 

13:58: 58 2 MR. LEWN kay. 

13:58:59 3 BY MR LEWN: 

13:59:01 4 Q You never -- you never offered to proceed for CLA 

13:59: 09 5 to buy your interest based on the 5 million dollar 

13:59:13 6 valuation as set forth in Exhibit 38? 

13:59: 17 7 | never stopped himor -- 

13:59: 18 8 That's not ny question. Answer ny question. 

13:59: 19 9 | never offered him no. 

13:59: 22 10 As a matter of fact, in Exhibit 122 -- can you 

13:59:29 11 take a look at 122? 

13:59: 29 12 MR. GERRARD: Please go into the exhibit book 

13:59:29 13 other than -- 

13:59: 33 14 MR LEWN. Actually, before we go there, Jim 

13:59:45 15 1'd like to offer Exhibits 117 and 118 into evidence. 

13:59:51 16 MR. SHAPIRO. 117 hasn't even been tal ked about. 

13:59: 54 17 MR LEWN: | know. 

13:59: 55 18 MR. SHAPIRO So no. 

13:59: 57 19 ARBI TRATOR WALL: 118? 

13:59:59 20 MR SHAPIRO 118 is the one we just |ooked at. 

13:59:59 21 MR LEWN Ofer that into evidence. 

13:59: 59 22 ARBI TRATOR WALL: Right. 

14:00: 03 23 MR. GERRARD. | have no objection to 118. 

14: 00: 06 24 ARBI TRATOR WALL: 118 will be adm tted. 

14:00: 08 25 (Exhibit 118 was adm tted into evidence.)   
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·1· ·did offer under his offer.

·2· · · · · MR. LEWIN:· Okay.

·3· ·BY MR. LEWIN:

·4· · · Q.· You never -- you never offered to proceed for CLA

·5· ·to buy your interest based on the 5 million dollar

·6· ·valuation as set forth in Exhibit 38?

·7· · · A.· I never stopped him or --

·8· · · Q.· That's not my question.· Answer my question.

·9· · · A.· I never offered him, no.

10· · · Q.· As a matter of fact, in Exhibit 122 -- can you

11· ·take a look at 122?

12· · · · · MR. GERRARD:· Please go into the exhibit book

13· ·other than --

14· · · · · MR. LEWIN:· Actually, before we go there, Jim,

15· ·I'd like to offer Exhibits 117 and 118 into evidence.

16· · · · · MR. SHAPIRO:· 117 hasn't even been talked about.

17· · · · · MR. LEWIN:· I know.

18· · · · · MR. SHAPIRO:· So no.

19· · · · · ARBITRATOR WALL:· 118?

20· · · · · MR. SHAPIRO:· 118 is the one we just looked at.

21· · · · · MR. LEWIN:· Offer that into evidence.

22· · · · · ARBITRATOR WALL:· Right.

23· · · · · MR. GERRARD:· I have no objection to 118.

24· · · · · ARBITRATOR WALL:· 118 will be admitted.

25· · · · · (Exhibit 118 was admitted into evidence.)
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:00: 08 1 BY MR. LEW N: age 

14:00: 09 2 Q Take a look at Exhibit 122. That is your answer 

14:00: 14 3 and affirmative response in the arbitration. | just 

14:00: 22 4 want you to tell me -- | just want -- I'mjust going to 

14:00: 24 5 have you | ook at that and tell ne it was always your 

14:00: 28 6 claim-- you know what? 1'mgoing to withdraw that. 

14:00: 33 7 ARBI TRATOR WALL: All right. 

14:00: 33 8 MR. LEWN. Your Honor, |'ve got M. Cerety here. 

14:00: 37 9 | can't finish this. | have a bunch of exhibits to go 

14:00: 40 10 through. Not that much nore testinony, except to 

14:00: 45 11 authenticate exhibits and things. 

14:00: 46 12 ARBI TRATOR WALL: Okay. Well, maybe we can get a 

14:00: 48 13 stipulation to sone of those exhibits. 

14:00: 49 14 MR LEWN. (Inaudible) a stipulation. It seems 

14:00: 49 15 to nme that there are sone things I'd have to go through. 

14:00: 54 16 | think I'd offer -- suggest we take Gerety out of 

14:00: 57 17 order. 

14:00: 57 18 ARBI TRATOR WALL: And what? Finish M. Bidsal in 

14:00: 59 19 a nont h? 

14:01: 00 20 MR LEWN We'll finish him-- 

14:01: 02 21 MR. CERRARD: That's very prejudicial to us. You 

14:01: 05 22 know t hat . 

14:01: 05 23 ARBI TRATOR WALL: | don't think that's fair. 1'd 

14:01: 07 24 rather finish M. Bidsal. 

14:01: 12 25 MR LEWN Well, so what I'd like to see, if we   
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14:00: 08 1 BY MR. LEW N: age 

14:00: 09 2 Q Take a look at Exhibit 122. That is your answer 

14:00: 14 3 and affirmative response in the arbitration. | just 

14:00: 22 4 want you to tell me -- | just want -- I'mjust going to 

14:00: 24 5 have you | ook at that and tell ne it was always your 

14:00: 28 6 claim-- you know what? 1'mgoing to withdraw that. 

14:00: 33 7 ARBI TRATOR WALL: All right. 

14:00: 33 8 MR. LEWN. Your Honor, |'ve got M. Cerety here. 

14:00: 37 9 | can't finish this. | have a bunch of exhibits to go 

14:00: 40 10 through. Not that much nore testinony, except to 

14:00: 45 11 authenticate exhibits and things. 

14:00: 46 12 ARBI TRATOR WALL: Okay. Well, maybe we can get a 

14:00: 48 13 stipulation to sone of those exhibits. 

14:00: 49 14 MR LEWN. (Inaudible) a stipulation. It seems 

14:00: 49 15 to nme that there are sone things I'd have to go through. 

14:00: 54 16 | think I'd offer -- suggest we take Gerety out of 

14:00: 57 17 order. 

14:00: 57 18 ARBI TRATOR WALL: And what? Finish M. Bidsal in 

14:00: 59 19 a nont h? 

14:01: 00 20 MR LEWN We'll finish him-- 

14:01: 02 21 MR. CERRARD: That's very prejudicial to us. You 

14:01: 05 22 know t hat . 

14:01: 05 23 ARBI TRATOR WALL: | don't think that's fair. 1'd 

14:01: 07 24 rather finish M. Bidsal. 

14:01: 12 25 MR LEWN Well, so what I'd like to see, if we   
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·1· ·BY MR. LEWIN:

·2· · · Q.· Take a look at Exhibit 122.· That is your answer

·3· ·and affirmative response in the arbitration.· I just

·4· ·want you to tell me -- I just want -- I'm just going to

·5· ·have you look at that and tell me it was always your

·6· ·claim -- you know what?· I'm going to withdraw that.

·7· · · · · ARBITRATOR WALL:· All right.

·8· · · · · MR. LEWIN:· Your Honor, I've got Mr. Gerety here.

·9· ·I can't finish this.· I have a bunch of exhibits to go

10· ·through.· Not that much more testimony, except to

11· ·authenticate exhibits and things.

12· · · · · ARBITRATOR WALL:· Okay.· Well, maybe we can get a

13· ·stipulation to some of those exhibits.

14· · · · · MR. LEWIN:· (Inaudible) a stipulation.· It seems

15· ·to me that there are some things I'd have to go through.

16· ·I think I'd offer -- suggest we take Gerety out of

17· ·order.

18· · · · · ARBITRATOR WALL:· And what?· Finish Mr. Bidsal in

19· ·a month?

20· · · · · MR. LEWIN:· We'll finish him --

21· · · · · MR. GERRARD:· That's very prejudicial to us.· You

22· ·know that.

23· · · · · ARBITRATOR WALL:· I don't think that's fair.· I'd

24· ·rather finish Mr. Bidsal.

25· · · · · MR. LEWIN:· Well, so what I'd like to see, if we
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:01: 18 1 can, | have a -- age 

14:01: 18 2 ARBI TRATOR WALL: If there's exhibits we can get 

14:01: 21 3 a stipulation to, | would encourage that. 

14:01: 24 4 MR. GERRARD: We just don't understand the 

14:01: 26 5 rel evance, and that's the problem W just -- we don't 

14:01: 28 6 understand why they're here. 

14:01:31 7 MR. LEWN. These have to do -- these 

14:01: 33 8 Exhibits 117, 118 which is in now, 123, 124. 

14:01: 44 9 MR. GERRARD: So these are E-mails between you 

14:01: 47 10 and Ji m Shapiro? 

14:01: 48 11 MR. LEWN. That's right. 

14:01: 50 12 MR. GERRARD: Which neither of you have the 

14:01: 52 13 ability to testify to authenticate. 

14: 01: 54 14 MR LEWN Well, | think that's an open question 

14:01: 56 15 in terms of having to do with this specific issue. 

14:01: 58 16 ARBI TRATOR WALL: One of the reasons | asked if 

14:02: 01 17 M. Garfinkle was com ng was based on the earlier 

14:02: 05 18 representation that you m ght want to testify as a 

14:02: 08 19 witness. Now, | already kind of nixed that in the 

14:02: 12 20 notion practice, as | recall. 

14:02: 14 21 MR. LEWN. But you said that you'd keep it open 

14:02: 17 22 depending on -- 

14:02:17 23 ARBI TRATOR WALL: Correct. 

14:02: 17 24 MR. LEWN. The only thing -- the only reason 

14:02:19 25 why --   
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14:01: 18 1 can, | have a -- age 

14:01: 18 2 ARBI TRATOR WALL: If there's exhibits we can get 

14:01: 21 3 a stipulation to, | would encourage that. 

14:01: 24 4 MR. GERRARD: We just don't understand the 

14:01: 26 5 rel evance, and that's the problem W just -- we don't 

14:01: 28 6 understand why they're here. 

14:01:31 7 MR. LEWN. These have to do -- these 

14:01: 33 8 Exhibits 117, 118 which is in now, 123, 124. 

14:01: 44 9 MR. GERRARD: So these are E-mails between you 

14:01: 47 10 and Ji m Shapiro? 

14:01: 48 11 MR. LEWN. That's right. 

14:01: 50 12 MR. GERRARD: Which neither of you have the 

14:01: 52 13 ability to testify to authenticate. 

14: 01: 54 14 MR LEWN Well, | think that's an open question 

14:01: 56 15 in terms of having to do with this specific issue. 

14:01: 58 16 ARBI TRATOR WALL: One of the reasons | asked if 

14:02: 01 17 M. Garfinkle was com ng was based on the earlier 

14:02: 05 18 representation that you m ght want to testify as a 

14:02: 08 19 witness. Now, | already kind of nixed that in the 

14:02: 12 20 notion practice, as | recall. 

14:02: 14 21 MR. LEWN. But you said that you'd keep it open 

14:02: 17 22 depending on -- 

14:02:17 23 ARBI TRATOR WALL: Correct. 

14:02: 17 24 MR. LEWN. The only thing -- the only reason 

14:02:19 25 why --   
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·1· ·can, I have a --

·2· · · · · ARBITRATOR WALL:· If there's exhibits we can get

·3· ·a stipulation to, I would encourage that.

·4· · · · · MR. GERRARD:· We just don't understand the

·5· ·relevance, and that's the problem.· We just -- we don't

·6· ·understand why they're here.

·7· · · · · MR. LEWIN:· These have to do -- these

·8· ·Exhibits 117, 118 which is in now, 123, 124.

·9· · · · · MR. GERRARD:· So these are E-mails between you

10· ·and Jim Shapiro?

11· · · · · MR. LEWIN:· That's right.

12· · · · · MR. GERRARD:· Which neither of you have the

13· ·ability to testify to authenticate.

14· · · · · MR. LEWIN:· Well, I think that's an open question

15· ·in terms of having to do with this specific issue.

16· · · · · ARBITRATOR WALL:· One of the reasons I asked if

17· ·Mr. Garfinkle was coming was based on the earlier

18· ·representation that you might want to testify as a

19· ·witness.· Now, I already kind of nixed that in the

20· ·motion practice, as I recall.

21· · · · · MR. LEWIN:· But you said that you'd keep it open

22· ·depending on --

23· · · · · ARBITRATOR WALL:· Correct.

24· · · · · MR. LEWIN:· The only thing -- the only reason

25· ·why --
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:02: 20 1 ARBI TRATOR WALL: So there's got to be an 

14:02: 22 2 attorney here to handle that witness. 

14:02: 25 3 MR LEWN I'mnot -- the only issue -- the only 

14:02: 26 4 issue that | would be deposing to say | sent this letter 

14:02: 29 5 or received this letter. That's it. There's no other 

14:02: 33 6 testinony about that. 

14:02: 33 7 ARBI TRATOR WALL: All right. So -- so -- 

14:02: 34 8 MR LEWN. That's the only person -- that's the 

14:02: 35 9 only reason why that | was listed. These have to do 

14:02: 47 10 with tender issues. 

14: 02: 55 11 MR. GERRARD: That's fine. 

14:02: 58 12 MR. SHAPIRO Wait. Wat's fine? 

14:03: 01 13 MR GERRARD. It's fine that we'll say that 

14:03: 02 14 they're authentic. 

14:03: 04 15 MR SHAPIRO |'mnot sure what all he's asking 

14:03: 06 16 to get in. That's ny problem 

14:03: 08 17 ARBI TRATOR WALL: So let's kind of wal k through. 

14:03:12 18 You said 117. Right? 

14:03: 15 19 MR. LEWN 117. 

14:03: 15 20 MR. SHAPIRO Ckay. Hold on. So again, sone of 

14:03: 16 21 the problemthat | have is that this is an Email that 

14:03: 18 22 talks about a different lawsuit. 

14:03:21 23 MR. LEWN:. But what it talks about is that CLA 

14:03: 26 24 made a demand that no distributions be made. Jim 

14:03:31 25 responded -- Jimresponded that the two nmenbers -- there   
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14:02: 20 1 ARBI TRATOR WALL: So there's got to be an 

14:02: 22 2 attorney here to handle that witness. 

14:02: 25 3 MR LEWN I'mnot -- the only issue -- the only 

14:02: 26 4 issue that | would be deposing to say | sent this letter 

14:02: 29 5 or received this letter. That's it. There's no other 

14:02: 33 6 testinony about that. 

14:02: 33 7 ARBI TRATOR WALL: All right. So -- so -- 

14:02: 34 8 MR LEWN. That's the only person -- that's the 

14:02: 35 9 only reason why that | was listed. These have to do 

14:02: 47 10 with tender issues. 

14: 02: 55 11 MR. GERRARD: That's fine. 

14:02: 58 12 MR. SHAPIRO Wait. Wat's fine? 

14:03: 01 13 MR GERRARD. It's fine that we'll say that 

14:03: 02 14 they're authentic. 

14:03: 04 15 MR SHAPIRO |'mnot sure what all he's asking 

14:03: 06 16 to get in. That's ny problem 

14:03: 08 17 ARBI TRATOR WALL: So let's kind of wal k through. 

14:03:12 18 You said 117. Right? 

14:03: 15 19 MR. LEWN 117. 

14:03: 15 20 MR. SHAPIRO Ckay. Hold on. So again, sone of 

14:03: 16 21 the problemthat | have is that this is an Email that 

14:03: 18 22 talks about a different lawsuit. 

14:03:21 23 MR. LEWN:. But what it talks about is that CLA 

14:03: 26 24 made a demand that no distributions be made. Jim 

14:03:31 25 responded -- Jimresponded that the two nmenbers -- there   
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·1· · · · · ARBITRATOR WALL:· So there's got to be an

·2· ·attorney here to handle that witness.

·3· · · · · MR. LEWIN:· I'm not -- the only issue -- the only

·4· ·issue that I would be deposing to say I sent this letter

·5· ·or received this letter.· That's it.· There's no other

·6· ·testimony about that.

·7· · · · · ARBITRATOR WALL:· All right.· So -- so --

·8· · · · · MR. LEWIN:· That's the only person -- that's the

·9· ·only reason why that I was listed.· These have to do

10· ·with tender issues.

11· · · · · MR. GERRARD:· That's fine.

12· · · · · MR. SHAPIRO:· Wait.· What's fine?

13· · · · · MR. GERRARD:· It's fine that we'll say that

14· ·they're authentic.

15· · · · · MR. SHAPIRO:· I'm not sure what all he's asking

16· ·to get in.· That's my problem.

17· · · · · ARBITRATOR WALL:· So let's kind of walk through.

18· · · · · You said 117.· Right?

19· · · · · MR. LEWIN:· 117.

20· · · · · MR. SHAPIRO:· Okay.· Hold on.· So again, some of

21· ·the problem that I have is that this is an Email that

22· ·talks about a different lawsuit.

23· · · · · MR. LEWIN:· But what it talks about is that CLA

24· ·made a demand that no distributions be made.· Jim

25· ·responded -- Jim responded that the two members -- there
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ARBI TRATI ON, DAY 3 - 03/19/2021 

: : Page 8 
were two nmenber distributions and there's no reason that 14:03: 38 1 

14:03: 39 2 they're going to continue to make distributions. 

14:03: 42 3 MR. GERRARD: You have that in evidence. 

14:03: 44 4 M. Bidsal already testified to that. 

14:03: 44 5 MR LEWN. Right. 

14:03: 46 6 MR. GERRARD: So what's the purpose? 

14:03: 48 7 MR LEWN. The purpose is that this is -- this 

14:03: 50 8 is now -- this is now continuing. There's a nunber of 

14:03: 54 9 different issues. 

14:03: 56 10 MR. GERRARD: We can stipulate that there have -- 

14:03: 57 11 we've continued to make distributions until the judge 

14:04: 01 12 told us to stop. 

14:04: 02 13 ARBI TRATOR WALL: On notion. 

14:04: 04 14 MR. GERRARD: Right. 

14: 04: 04 15 ARBI TRATOR WALL: And that was part of the -- 

14: 04: 05 16 MR GERRARD: So if we can dispense with all 

14: 04: 06 17 

14: 04: 06 18 MR LEWN So you'll stipulate that CLA demanded 

14:04: 09 19 that M. Bidsal not make any distributions? 

14:04: 15 20 MR. CERRARD: We'll stipulate that you disagreed 

14:04: 16 21 about whether there should be distributions. That's 

14:04: 17 22 what we're going to stipulate to. [If you don't like 

14:04: 20 23 that, then go ahead. 

14:04: 21 24 ARBI TRATOR WALL: One at a tine, please. 

14:04: 23 25 MR. LEWN:. The issue is CLA demanded no   
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: : Page 8 
were two nmenber distributions and there's no reason that 14:03: 38 1 

14:03: 39 2 they're going to continue to make distributions. 

14:03: 42 3 MR. GERRARD: You have that in evidence. 

14:03: 44 4 M. Bidsal already testified to that. 

14:03: 44 5 MR LEWN. Right. 

14:03: 46 6 MR. GERRARD: So what's the purpose? 

14:03: 48 7 MR LEWN. The purpose is that this is -- this 

14:03: 50 8 is now -- this is now continuing. There's a nunber of 

14:03: 54 9 different issues. 

14:03: 56 10 MR. GERRARD: We can stipulate that there have -- 

14:03: 57 11 we've continued to make distributions until the judge 

14:04: 01 12 told us to stop. 

14:04: 02 13 ARBI TRATOR WALL: On notion. 

14:04: 04 14 MR. GERRARD: Right. 

14: 04: 04 15 ARBI TRATOR WALL: And that was part of the -- 

14: 04: 05 16 MR GERRARD: So if we can dispense with all 

14: 04: 06 17 

14: 04: 06 18 MR LEWN So you'll stipulate that CLA demanded 

14:04: 09 19 that M. Bidsal not make any distributions? 

14:04: 15 20 MR. CERRARD: We'll stipulate that you disagreed 

14:04: 16 21 about whether there should be distributions. That's 

14:04: 17 22 what we're going to stipulate to. [If you don't like 

14:04: 20 23 that, then go ahead. 

14:04: 21 24 ARBI TRATOR WALL: One at a tine, please. 

14:04: 23 25 MR. LEWN:. The issue is CLA demanded no   
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·1· ·were two member distributions and there's no reason that

·2· ·they're going to continue to make distributions.

·3· · · · · MR. GERRARD:· You have that in evidence.

·4· ·Mr. Bidsal already testified to that.

·5· · · · · MR. LEWIN:· Right.

·6· · · · · MR. GERRARD:· So what's the purpose?

·7· · · · · MR. LEWIN:· The purpose is that this is -- this

·8· ·is now -- this is now continuing.· There's a number of

·9· ·different issues.

10· · · · · MR. GERRARD:· We can stipulate that there have --

11· ·we've continued to make distributions until the judge

12· ·told us to stop.

13· · · · · ARBITRATOR WALL:· On motion.

14· · · · · MR. GERRARD:· Right.

15· · · · · ARBITRATOR WALL:· And that was part of the --

16· · · · · MR. GERRARD:· So if we can dispense with all

17· ·that --

18· · · · · MR. LEWIN:· So you'll stipulate that CLA demanded

19· ·that Mr. Bidsal not make any distributions?

20· · · · · MR. GERRARD:· We'll stipulate that you disagreed

21· ·about whether there should be distributions.· That's

22· ·what we're going to stipulate to.· If you don't like

23· ·that, then go ahead.

24· · · · · ARBITRATOR WALL:· One at a time, please.

25· · · · · MR. LEWIN:· The issue is CLA demanded no
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
distributions be made. WM. Bidsal continued to make 14:04: 27 1 

14: 04: 32 2 distributions over CLA s objection, and that those 

14: 04: 36 3 distributions continued until you were told to stop. 

14:04: 40 4 MR. GERRARD: No. We're not stipulating to that. 

14: 04: 43 5 We're not -- 

14: 04: 43 6 MR. SHAPIRO That's not what this Email says. 

14: 04: 47 7 MR GERRARD: We're not stipulating to the way 

14:04. 47 8 you framed the issue. What we'll stipulate to is that 

14:04: 47 9 the parties stated their di sagreenent on whet her 

14:04: 54 10 distributions should continue, and distributions 

14:04: 54 11 continued because of that disagreenent until the judge 

14: 04: 55 12 ruled on that notion. That's what we'll stipulate to. 

14: 04: 56 13 MR. LEWN:. The distributions remain over CLA s 

14: 05: 04 14 objections. 

14:05: 05 15 MR. GERRARD: No, | didn't say that. 

14: 05: 05 16 ARBI TRATOR WALL: There's a disagreenent. Wat's 

14: 05: 05 17 the difference to nme, because I'mthe only one that has 

14:05: 05 18 to consider this? 

14:05: 05 19 MR. GERRARD: That's right. 

14: 05: 05 20 ARBI TRATOR WALL: So we have a stipulation that 

14: 05: 07 21 there was a disagreenent regardi ng whether distribution 

14:05: 11 22 should continue after August of 2017. But distributions 

14:05: 15 23 did continue until stopped by order of the arbitrator. 

14:05: 20 24 MR. LEWN kay. 

14:05: 21 25 ARBI TRATOR WALL: Cot that. Wat's next?   
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Page 
distributions be made. WM. Bidsal continued to make 14:04: 27 1 

14: 04: 32 2 distributions over CLA s objection, and that those 

14: 04: 36 3 distributions continued until you were told to stop. 

14:04: 40 4 MR. GERRARD: No. We're not stipulating to that. 

14: 04: 43 5 We're not -- 

14: 04: 43 6 MR. SHAPIRO That's not what this Email says. 

14: 04: 47 7 MR GERRARD: We're not stipulating to the way 

14:04. 47 8 you framed the issue. What we'll stipulate to is that 

14:04: 47 9 the parties stated their di sagreenent on whet her 

14:04: 54 10 distributions should continue, and distributions 

14:04: 54 11 continued because of that disagreenent until the judge 

14: 04: 55 12 ruled on that notion. That's what we'll stipulate to. 

14: 04: 56 13 MR. LEWN:. The distributions remain over CLA s 

14: 05: 04 14 objections. 

14:05: 05 15 MR. GERRARD: No, | didn't say that. 

14: 05: 05 16 ARBI TRATOR WALL: There's a disagreenent. Wat's 

14: 05: 05 17 the difference to nme, because I'mthe only one that has 

14:05: 05 18 to consider this? 

14:05: 05 19 MR. GERRARD: That's right. 

14: 05: 05 20 ARBI TRATOR WALL: So we have a stipulation that 

14: 05: 07 21 there was a disagreenent regardi ng whether distribution 

14:05: 11 22 should continue after August of 2017. But distributions 

14:05: 15 23 did continue until stopped by order of the arbitrator. 

14:05: 20 24 MR. LEWN kay. 

14:05: 21 25 ARBI TRATOR WALL: Cot that. Wat's next?   
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·1· ·distributions be made.· Mr. Bidsal continued to make

·2· ·distributions over CLA's objection, and that those

·3· ·distributions continued until you were told to stop.

·4· · · · · MR. GERRARD:· No.· We're not stipulating to that.

·5· ·We're not --

·6· · · · · MR. SHAPIRO:· That's not what this Email says.

·7· · · · · MR. GERRARD:· We're not stipulating to the way

·8· ·you framed the issue.· What we'll stipulate to is that

·9· ·the parties stated their disagreement on whether

10· ·distributions should continue, and distributions

11· ·continued because of that disagreement until the judge

12· ·ruled on that motion.· That's what we'll stipulate to.

13· · · · · MR. LEWIN:· The distributions remain over CLA's

14· ·objections.

15· · · · · MR. GERRARD:· No, I didn't say that.

16· · · · · ARBITRATOR WALL:· There's a disagreement.· What's

17· ·the difference to me, because I'm the only one that has

18· ·to consider this?

19· · · · · MR. GERRARD:· That's right.

20· · · · · ARBITRATOR WALL:· So we have a stipulation that

21· ·there was a disagreement regarding whether distribution

22· ·should continue after August of 2017.· But distributions

23· ·did continue until stopped by order of the arbitrator.

24· · · · · MR. LEWIN:· Okay.

25· · · · · ARBITRATOR WALL:· Got that.· What's next?
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14: 05: 22 1 MR LEWN Well, that takes care -- that 

14: 05: 23 2 actually takes care of -- 

14:05: 27 3 ARBI TRATOR WALL: You don't need 117. 122 is the 

14: 05: 30 4 pleading in the first arbitration proceeding. 

14:05: 34 5 MR LEWN Yes. | wthdraw that. 

14: 05: 36 6 ARBI TRATOR WALL: All right. Wat else do you 

14: 05: 38 7 need M. Bidsal to authenticate is the main question? 

14:05: 48 8 MR. LEWN. No. 125, you did receive this. 

14: 06: 03 9 MR SHAPIRO And | don't know one way or 

14: 06: 03 10 another, so can we just do that one? 

14: 06: 03 11 MR LEWN I'll just ask. 

14:06: 03 12 BY MR LEWN: 

14:06: 03 13 Q Dd you receive Exhibit 125, M. Bidsal? 

14: 06: 04 14 ARBI TRATOR WALL: That |ooks like a different -- 

14: 06: 07 15 what Bate number is on your 1257? 

14:06: 10 16 THE W TNESS: 000112. 

14: 06: 20 17 MR. SHAPIRO: See, and mine is 202, so I'm not 

14: 06: 20 18 What's your's, Rod? 

14: 06: 22 19 MR. LEWN 0112. 

14: 06: 22 20 ARBI TRATOR WALL: What nunber? 

14: 06: 22 21 MR. LEWN 0112. 

14: 06: 22 22 ARBI TRATOR WALL: Mne is 0112. 

14: 06: 26 23 MR SHAPIRO And it's just the one page? 

14:06: 29 24 MR. LEWN: Yes. 

14:06: 31 25 ARBI TRATOR WALL: Ckay.   
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14: 05: 22 1 MR LEWN Well, that takes care -- that 

14: 05: 23 2 actually takes care of -- 

14:05: 27 3 ARBI TRATOR WALL: You don't need 117. 122 is the 

14: 05: 30 4 pleading in the first arbitration proceeding. 

14:05: 34 5 MR LEWN Yes. | wthdraw that. 

14: 05: 36 6 ARBI TRATOR WALL: All right. Wat else do you 

14: 05: 38 7 need M. Bidsal to authenticate is the main question? 

14:05: 48 8 MR. LEWN. No. 125, you did receive this. 

14: 06: 03 9 MR SHAPIRO And | don't know one way or 

14: 06: 03 10 another, so can we just do that one? 

14: 06: 03 11 MR LEWN I'll just ask. 

14:06: 03 12 BY MR LEWN: 

14:06: 03 13 Q Dd you receive Exhibit 125, M. Bidsal? 

14: 06: 04 14 ARBI TRATOR WALL: That |ooks like a different -- 

14: 06: 07 15 what Bate number is on your 1257? 

14:06: 10 16 THE W TNESS: 000112. 

14: 06: 20 17 MR. SHAPIRO: See, and mine is 202, so I'm not 

14: 06: 20 18 What's your's, Rod? 

14: 06: 22 19 MR. LEWN 0112. 

14: 06: 22 20 ARBI TRATOR WALL: What nunber? 

14: 06: 22 21 MR. LEWN 0112. 

14: 06: 22 22 ARBI TRATOR WALL: Mne is 0112. 

14: 06: 26 23 MR SHAPIRO And it's just the one page? 

14:06: 29 24 MR. LEWN: Yes. 

14:06: 31 25 ARBI TRATOR WALL: Ckay.   
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·1· · · · · MR. LEWIN:· Well, that takes care -- that

·2· ·actually takes care of --

·3· · · · · ARBITRATOR WALL:· You don't need 117.· 122 is the

·4· ·pleading in the first arbitration proceeding.

·5· · · · · MR. LEWIN:· Yes.· I withdraw that.

·6· · · · · ARBITRATOR WALL:· All right.· What else do you

·7· ·need Mr. Bidsal to authenticate is the main question?

·8· · · · · MR. LEWIN:· No. 125, you did receive this.

·9· · · · · MR. SHAPIRO:· And I don't know one way or

10· ·another, so can we just do that one?

11· · · · · MR. LEWIN:· I'll just ask.

12· ·BY MR. LEWIN:

13· · · Q.· Did you receive Exhibit 125, Mr. Bidsal?

14· · · · · ARBITRATOR WALL:· That looks like a different --

15· ·what Bate number is on your 125?

16· · · · · THE WITNESS:· 000112.

17· · · · · MR. SHAPIRO:· See, and mine is 202, so I'm not

18· ·sure.· What's your's, Rod?

19· · · · · MR. LEWIN:· 0112.

20· · · · · ARBITRATOR WALL:· What number?

21· · · · · MR. LEWIN:· 0112.

22· · · · · ARBITRATOR WALL:· Mine is 0112.

23· · · · · MR. SHAPIRO:· And it's just the one page?

24· · · · · MR. LEWIN:· Yes.

25· · · · · ARBITRATOR WALL:· Okay.
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14:06: 31 BY MR. LEW N: 

14: 06: 31 . Did you receive this, sir? 

14:07: 03 . | wouldn't know just by looking at it. 

14:07: 07 Take a | ook at Exhibit 126. 

14:07:14 . Ckay. 

14:07:19 . Does that refresh your recollection? 

14:07: 21 . That's for a different LLC. That's for Country 

14:07: 27 

14:07: 27 . But it talks about -- it talks about the over 

14:07: 46 distribution here. Are you responding on this letter of 

14:07:50 December 28th to M. Gol shani's Decenber 26th letter to 

14:07: 57 you? 

14:07: 58 MR GERRARD: Judge, I'msorry. We've already 

14:08: 03 stipulated to this issue, so | don't know why we're 

14:08: 06 going through this. And this letter does not relate to 

14:08: 08 this case or this LLC 

14:08: 10 MR. LEWN:. This has not to do with 

14:08:13 distributions. It has to do with over distributions. 

14: 08: 13 MR. GERRARD: Doesn't matter. Doesn't have 

14:08: 15 anything to do wth this conpany. 

14:08: 18 ARBI TRATOR WALL: 125 does. 126 doesn't. 

14:08: 21 MR LEWN MM question was is 126 -- is he 

14: 08: 26 respondi ng to 125? 

14:08: 28 ARBI TRATOR WALL: You can answer that. 

14:08: 29 A. | wouldn't know just by looking at it.   
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14:06: 31 BY MR. LEW N: 

14: 06: 31 . Did you receive this, sir? 

14:07: 03 . | wouldn't know just by looking at it. 

14:07: 07 Take a | ook at Exhibit 126. 

14:07:14 . Ckay. 

14:07:19 . Does that refresh your recollection? 

14:07: 21 . That's for a different LLC. That's for Country 

14:07: 27 

14:07: 27 . But it talks about -- it talks about the over 

14:07: 46 distribution here. Are you responding on this letter of 

14:07:50 December 28th to M. Gol shani's Decenber 26th letter to 

14:07: 57 you? 

14:07: 58 MR GERRARD: Judge, I'msorry. We've already 

14:08: 03 stipulated to this issue, so | don't know why we're 

14:08: 06 going through this. And this letter does not relate to 

14:08: 08 this case or this LLC 

14:08: 10 MR. LEWN:. This has not to do with 

14:08:13 distributions. It has to do with over distributions. 

14: 08: 13 MR. GERRARD: Doesn't matter. Doesn't have 

14:08: 15 anything to do wth this conpany. 

14:08: 18 ARBI TRATOR WALL: 125 does. 126 doesn't. 

14:08: 21 MR LEWN MM question was is 126 -- is he 

14: 08: 26 respondi ng to 125? 

14:08: 28 ARBI TRATOR WALL: You can answer that. 

14:08: 29 A. | wouldn't know just by looking at it.   
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·1· ·BY MR. LEWIN:

·2· · · Q.· Did you receive this, sir?

·3· · · A.· I wouldn't know just by looking at it.

·4· · · Q.· Take a look at Exhibit 126.

·5· · · A.· Okay.

·6· · · Q.· Does that refresh your recollection?

·7· · · A.· That's for a different LLC.· That's for Country

·8· ·Club.

·9· · · Q.· But it talks about -- it talks about the over

10· ·distribution here.· Are you responding on this letter of

11· ·December 28th to Mr. Golshani's December 26th letter to

12· ·you?

13· · · · · MR. GERRARD:· Judge, I'm sorry.· We've already

14· ·stipulated to this issue, so I don't know why we're

15· ·going through this.· And this letter does not relate to

16· ·this case or this LLC.

17· · · · · MR. LEWIN:· This has not to do with

18· ·distributions.· It has to do with over distributions.

19· · · · · MR. GERRARD:· Doesn't matter.· Doesn't have

20· ·anything to do with this company.

21· · · · · ARBITRATOR WALL:· 125 does.· 126 doesn't.

22· · · · · MR. LEWIN:· My question was is 126 -- is he

23· ·responding to 125?

24· · · · · ARBITRATOR WALL:· You can answer that.

25· · · A.· I wouldn't know just by looking at it.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:08: 33 1 ARBI TRATOR WALL: All right. 

14:08: 33 2 LEW N: 

14:08: 33 3 Take a | ook at Exhibit 137, please. 

14:08: 38 4 ARBI TRATOR WALL: 137? 

14: 08: 39 5 MR. LEWN: Yeah. 

14: 08: 42 6 ARBI TRATOR WALL: That's going to maybe be in a 

14:08: 45 7 different book. 

14: 08: 46 8 MR. SHAPIRO This goes to the issue of what | 

14:08: 49 9 thought we bifurcated. 

14: 08: 55 10 ARBI TRATOR WALL: 137? WM 137 is a one-page 

14:09: 06 11 Email from June of 2019. 

14:09: 09 12 MR. SHAPIRO Is that what you're referencing, 

14:09: 09 13 

14:09: 09 14 MR. LEWN. Yes. 

14:09: 13 15 ARBI TRATOR WALL: Bates 247. 

14:09: 15 16 MR LEWN It's a June 30, 2019 Enmil asking for 

14:09:19 17 the tax returns -- the 2018 tax returns. 

14:09: 23 18 ARBI TRATOR WALL: Okay. Can we stipulate to the 

14:09: 24 19 authenticity of this or did you want to ask questions 

14:09: 28 20 about it? 

14:09: 28 21 MR LEWN:. No, | don't want to. 

14:09: 33 22 THE WTNESS: |'msorry. 130 -- 

14:09: 37 23 MR. SHAPIRO 137. 

14:09: 41 24 ARBI TRATOR WALL: M. Cerrard or M. Shapiro? 

14:09: 44 25 MR SHAPIRO | don't know if we can stipulate   
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14:08: 33 1 ARBI TRATOR WALL: All right. 

14:08: 33 2 LEW N: 

14:08: 33 3 Take a | ook at Exhibit 137, please. 

14:08: 38 4 ARBI TRATOR WALL: 137? 

14: 08: 39 5 MR. LEWN: Yeah. 

14: 08: 42 6 ARBI TRATOR WALL: That's going to maybe be in a 

14:08: 45 7 different book. 

14: 08: 46 8 MR. SHAPIRO This goes to the issue of what | 

14:08: 49 9 thought we bifurcated. 

14: 08: 55 10 ARBI TRATOR WALL: 137? WM 137 is a one-page 

14:09: 06 11 Email from June of 2019. 

14:09: 09 12 MR. SHAPIRO Is that what you're referencing, 

14:09: 09 13 

14:09: 09 14 MR. LEWN. Yes. 

14:09: 13 15 ARBI TRATOR WALL: Bates 247. 

14:09: 15 16 MR LEWN It's a June 30, 2019 Enmil asking for 

14:09:19 17 the tax returns -- the 2018 tax returns. 

14:09: 23 18 ARBI TRATOR WALL: Okay. Can we stipulate to the 

14:09: 24 19 authenticity of this or did you want to ask questions 

14:09: 28 20 about it? 

14:09: 28 21 MR LEWN:. No, | don't want to. 

14:09: 33 22 THE WTNESS: |'msorry. 130 -- 

14:09: 37 23 MR. SHAPIRO 137. 

14:09: 41 24 ARBI TRATOR WALL: M. Cerrard or M. Shapiro? 

14:09: 44 25 MR SHAPIRO | don't know if we can stipulate   
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·1· · · · · ARBITRATOR WALL:· All right.

·2· ·BY MR. LEWIN:

·3· · · Q.· Take a look at Exhibit 137, please.

·4· · · · · ARBITRATOR WALL:· 137?

·5· · · · · MR. LEWIN:· Yeah.

·6· · · · · ARBITRATOR WALL:· That's going to maybe be in a

·7· ·different book.

·8· · · · · MR. SHAPIRO:· This goes to the issue of what I

·9· ·thought we bifurcated.

10· · · · · ARBITRATOR WALL:· 137?· My 137 is a one-page

11· ·Email from June of 2019.

12· · · · · MR. SHAPIRO:· Is that what you're referencing,

13· ·Rod?

14· · · · · MR. LEWIN:· Yes.

15· · · · · ARBITRATOR WALL:· Bates 247.

16· · · · · MR. LEWIN:· It's a June 30, 2019 Email asking for

17· ·the tax returns -- the 2018 tax returns.

18· · · · · ARBITRATOR WALL:· Okay.· Can we stipulate to the

19· ·authenticity of this or did you want to ask questions

20· ·about it?

21· · · · · MR. LEWIN:· No, I don't want to.

22· · · · · THE WITNESS:· I'm sorry.· 130 --

23· · · · · MR. SHAPIRO:· 137.

24· · · · · ARBITRATOR WALL:· Mr. Gerrard or Mr. Shapiro?

25· · · · · MR. SHAPIRO:· I don't know if we can stipulate
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:09: 44 1 because | don't know if -- age 

14:09: 48 2 MR. GERRARD: We don't know if he received it. 

14:09: 48 3 BY MR LEWN: 

14:09: 48 4 Q ©Ddyou receive this Email, sir? 

14:09: 50 5 A. | probably did. 

14:09: 57 6 MR. LEWN. Myve to admit it into evidence. 

14:09: 59 7 ARBI TRATOR WALL: All right. 137. Any 

14:10: 01 8 objection? 

14:10: 01 9 MR. GERRARD: No. 

14:10: 02 10 (Exhibit 137 was adm tted into evidence.) 

14:10: 02 11 BY MR. LEWN: 

14: 10: 03 12 Q Isn't it true, M. Bidsal, that fromtinme to tine 

14:10: 05 13 over the years M. Col shani has conpl ai ned about not 

14:10: 09 14 receiving the tax returns for Geen Valley in a tinely 

14:10: 13 15 manner? 

14:10:13 16 He sent E-mails. 

14:10:15 17 Yes or no? 

14: 10: 16 18 He sent E-mails, yes. 

14:10:18 19 And as a matter of fact, he never received -- 

14:10: 21 20 isn't it true he told you that he's not receiving tax 

14:10: 24 21 returns fromJimMin. He's only getting them from you? 

14: 10: 28 22 A. No. He didn't say that. 

14: 10: 29 23 Q Take a look at Exhibit 138 -- 

14:10: 31 24 A. kay. 

14: 10: 32 25 Q =-- whichis an Email dated -- it's addressed to   
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14:09: 44 1 because | don't know if -- age 

14:09: 48 2 MR. GERRARD: We don't know if he received it. 

14:09: 48 3 BY MR LEWN: 

14:09: 48 4 Q ©Ddyou receive this Email, sir? 

14:09: 50 5 A. | probably did. 

14:09: 57 6 MR. LEWN. Myve to admit it into evidence. 

14:09: 59 7 ARBI TRATOR WALL: All right. 137. Any 

14:10: 01 8 objection? 

14:10: 01 9 MR. GERRARD: No. 

14:10: 02 10 (Exhibit 137 was adm tted into evidence.) 

14:10: 02 11 BY MR. LEWN: 

14: 10: 03 12 Q Isn't it true, M. Bidsal, that fromtinme to tine 

14:10: 05 13 over the years M. Col shani has conpl ai ned about not 

14:10: 09 14 receiving the tax returns for Geen Valley in a tinely 

14:10: 13 15 manner? 

14:10:13 16 He sent E-mails. 

14:10:15 17 Yes or no? 

14: 10: 16 18 He sent E-mails, yes. 

14:10:18 19 And as a matter of fact, he never received -- 

14:10: 21 20 isn't it true he told you that he's not receiving tax 

14:10: 24 21 returns fromJimMin. He's only getting them from you? 

14: 10: 28 22 A. No. He didn't say that. 

14: 10: 29 23 Q Take a look at Exhibit 138 -- 

14:10: 31 24 A. kay. 

14: 10: 32 25 Q =-- whichis an Email dated -- it's addressed to   
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·1· ·because I don't know if --

·2· · · · · MR. GERRARD:· We don't know if he received it.

·3· ·BY MR. LEWIN:

·4· · · Q.· Did you receive this Email, sir?

·5· · · A.· I probably did.

·6· · · · · MR. LEWIN:· Move to admit it into evidence.

·7· · · · · ARBITRATOR WALL:· All right.· 137.· Any

·8· ·objection?

·9· · · · · MR. GERRARD:· No.

10· · · · · (Exhibit 137 was admitted into evidence.)

11· ·BY MR. LEWIN:

12· · · Q.· Isn't it true, Mr. Bidsal, that from time to time

13· ·over the years Mr. Golshani has complained about not

14· ·receiving the tax returns for Green Valley in a timely

15· ·manner?

16· · · A.· He sent E-mails.

17· · · Q.· Yes or no?

18· · · A.· He sent E-mails, yes.

19· · · Q.· And as a matter of fact, he never received --

20· ·isn't it true he told you that he's not receiving tax

21· ·returns from Jim Main.· He's only getting them from you?

22· · · A.· No.· He didn't say that.

23· · · Q.· Take a look at Exhibit 138 --

24· · · A.· Okay.

25· · · Q.· -- which is an Email dated -- it's addressed to
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:10: 41 1 Jim Min dated August 20th. Did M. Gol shani di scuss 

14:10: 44 2 this Email with you? 

14:10: 45 3 A. No. 

14:10: 49 4 Q Take a look at Exhibit 139, which is an Email 

14: 10: 58 5 chain between you and M. Col shani on August 20th. 

14:11: 06 6 M. Golshani is saying, "Shawn, please forward ne the 

14:11:10 7 tax returns that our CPA Enuil ed you regarding Geen 

14:11: 16 8 Valley." This is on August 20, 2019. 

14:11: 16 9 You say, "I do not have an electronic. |[|'ve 

14:11: 20 10 already mailed themto you. [If you want, | can scan 

14:11: 24 11 them and send themto you." 

14:11:25 12 And he says -- he asks you, "All CPAs prepare tax 

14:11:31 13 returns electronically. Is there any reason why 

14:11: 34 14 MM. Min did not do so?" 

14:11: 35 15 Did you ever respond to that? 

14:11: 37 16 A. To the last Email? 

14: 11: 39 17 Q Yeah. 

14:11: 40 18 A. | would not know. 

14:11: 41 19 MR LEWN:. | nove to offer Exhibit 139 into 

14:11: 45 evi dence. 

14:11: 46 21 MR. SHAPIRO No objection. 

14:11. 48 22 ARBI TRATOR WALL: 139 will be adm tted. 

14:11:51 23 (Exhibit 139 was adm tted into evidence.) 

14:11:51 24 BY MR. LEWN: 

14:11:51 25 Q Take a look at Exhibit 142. Again, did M.   
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14:10: 41 1 Jim Min dated August 20th. Did M. Gol shani di scuss 

14:10: 44 2 this Email with you? 

14:10: 45 3 A. No. 

14:10: 49 4 Q Take a look at Exhibit 139, which is an Email 

14: 10: 58 5 chain between you and M. Col shani on August 20th. 

14:11: 06 6 M. Golshani is saying, "Shawn, please forward ne the 

14:11:10 7 tax returns that our CPA Enuil ed you regarding Geen 

14:11: 16 8 Valley." This is on August 20, 2019. 

14:11: 16 9 You say, "I do not have an electronic. |[|'ve 

14:11: 20 10 already mailed themto you. [If you want, | can scan 

14:11: 24 11 them and send themto you." 

14:11:25 12 And he says -- he asks you, "All CPAs prepare tax 

14:11:31 13 returns electronically. Is there any reason why 

14:11: 34 14 MM. Min did not do so?" 

14:11: 35 15 Did you ever respond to that? 

14:11: 37 16 A. To the last Email? 

14: 11: 39 17 Q Yeah. 

14:11: 40 18 A. | would not know. 

14:11: 41 19 MR LEWN:. | nove to offer Exhibit 139 into 

14:11: 45 evi dence. 

14:11: 46 21 MR. SHAPIRO No objection. 

14:11. 48 22 ARBI TRATOR WALL: 139 will be adm tted. 

14:11:51 23 (Exhibit 139 was adm tted into evidence.) 

14:11:51 24 BY MR. LEWN: 

14:11:51 25 Q Take a look at Exhibit 142. Again, did M.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006249

Page 824
·1· ·Jim Main dated August 20th.· Did Mr. Golshani discuss

·2· ·this Email with you?

·3· · · A.· No.

·4· · · Q.· Take a look at Exhibit 139, which is an Email

·5· ·chain between you and Mr. Golshani on August 20th.

·6· ·Mr. Golshani is saying, "Shawn, please forward me the

·7· ·tax returns that our CPA Emailed you regarding Green

·8· ·Valley."· This is on August 20, 2019.

·9· · · · · You say, "I do not have an electronic.· I've

10· ·already mailed them to you.· If you want, I can scan

11· ·them and send them to you."

12· · · · · And he says -- he asks you, "All CPAs prepare tax

13· ·returns electronically.· Is there any reason why

14· ·Mr. Main did not do so?"

15· · · · · Did you ever respond to that?

16· · · A.· To the last Email?

17· · · Q.· Yeah.

18· · · A.· I would not know.

19· · · · · MR. LEWIN:· I move to offer Exhibit 139 into

20· ·evidence.

21· · · · · MR. SHAPIRO:· No objection.

22· · · · · ARBITRATOR WALL:· 139 will be admitted.

23· · · · · (Exhibit 139 was admitted into evidence.)

24· ·BY MR. LEWIN:

25· · · Q.· Take a look at Exhibit 142.· Again, did Mr. -- do
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 8 
you know -- did M. Gol shani discuss this Email wi th you 14:12:05 1 

14:12: 08 2 that he sent to M. Min? 

14:12:11 3 A. No. 

14:12: 22 4 MR LEWN So I'd like to junp ahead and take a 

14:13: 10 5 | ook at 164. WII| you stipulate that cones into 

14:13:14 6 evidence, 164, 165, and 1667? 

14:13: 18 7 MR. GERRARD: Aren't these responses that were 

14:13:20 8 sent in this case? 

14:13: 24 9 MR LEWN. Yeah. 

14:13: 25 10 MR GERRARD: | mean, obviously we don't have any 

14:13: 27 11 problem w th those. 

14:13: 28 12 ARBI TRATOR WALL: All right. So 165, 166 -- no, 

14:13:31 13 164, 165, 166. 

14:13:31 14 MR LEWN. Right. 

14:13:33 15 ARBI TRATOR WALL: All right. AI right. 

14:13:35 16 MR. LEWN: 184. 

14:13: 38 17 ARBI TRATOR WALL: Hold on. Hold on. Hold on. 

14:13:55 18 164, '5, and '6. 184? 

14:13:59 19 MR. LEWN: Yes. 

14:14:00 20 ARBI TRATOR WALL: Which is? 

14:14:01 21 MR. LEWN. The order and judgnent. 

14:14:04 22 MR. SHAPIRO Do you have the order staying that 

14: 14: 06 23 judgment in this case? 

14:14. 07 24 MR LEWN It's com ng. 

14: 14: 08 25 MR SHAPIRO So as long as the order staying,   
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Page 8 
you know -- did M. Gol shani discuss this Email wi th you 14:12:05 1 

14:12: 08 2 that he sent to M. Min? 

14:12:11 3 A. No. 

14:12: 22 4 MR LEWN So I'd like to junp ahead and take a 

14:13: 10 5 | ook at 164. WII| you stipulate that cones into 

14:13:14 6 evidence, 164, 165, and 1667? 

14:13: 18 7 MR. GERRARD: Aren't these responses that were 

14:13:20 8 sent in this case? 

14:13: 24 9 MR LEWN. Yeah. 

14:13: 25 10 MR GERRARD: | mean, obviously we don't have any 

14:13: 27 11 problem w th those. 

14:13: 28 12 ARBI TRATOR WALL: All right. So 165, 166 -- no, 

14:13:31 13 164, 165, 166. 

14:13:31 14 MR LEWN. Right. 

14:13:33 15 ARBI TRATOR WALL: All right. AI right. 

14:13:35 16 MR. LEWN: 184. 

14:13: 38 17 ARBI TRATOR WALL: Hold on. Hold on. Hold on. 

14:13:55 18 164, '5, and '6. 184? 

14:13:59 19 MR. LEWN: Yes. 

14:14:00 20 ARBI TRATOR WALL: Which is? 

14:14:01 21 MR. LEWN. The order and judgnent. 

14:14:04 22 MR. SHAPIRO Do you have the order staying that 

14: 14: 06 23 judgment in this case? 

14:14. 07 24 MR LEWN It's com ng. 

14: 14: 08 25 MR SHAPIRO So as long as the order staying,   
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·1· ·you know -- did Mr. Golshani discuss this Email with you

·2· ·that he sent to Mr. Main?

·3· · · A.· No.

·4· · · · · MR. LEWIN:· So I'd like to jump ahead and take a

·5· ·look at 164.· Will you stipulate that comes into

·6· ·evidence, 164, 165, and 166?

·7· · · · · MR. GERRARD:· Aren't these responses that were

·8· ·sent in this case?

·9· · · · · MR. LEWIN:· Yeah.

10· · · · · MR. GERRARD:· I mean, obviously we don't have any

11· ·problem with those.

12· · · · · ARBITRATOR WALL:· All right.· So 165, 166 -- no,

13· ·164, 165, 166.

14· · · · · MR. LEWIN:· Right.

15· · · · · ARBITRATOR WALL:· All right.· All right.

16· · · · · MR. LEWIN:· 184.

17· · · · · ARBITRATOR WALL:· Hold on.· Hold on.· Hold on.

18· ·164, '5, and '6.· 184?

19· · · · · MR. LEWIN:· Yes.

20· · · · · ARBITRATOR WALL:· Which is?

21· · · · · MR. LEWIN:· The order and judgment.

22· · · · · MR. SHAPIRO:· Do you have the order staying that

23· ·judgment in this case?

24· · · · · MR. LEWIN:· It's coming.

25· · · · · MR. SHAPIRO:· So as long as the order staying,
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:14:12 then I'll stipulate to the order granting. 

14:14:12 MR LEWN 184 is in? 

14:14:13 ARBI TRATOR WALL: 184 is in. 

14:14: 17 MR. SHAPIRO. And what's the order staying? 

14:14:19 MR LEWN. I'mcomng to it. 

14:14:19 MR SHAPI RO  Ckay. 

14:14: 22 MR LEWN:. 1've got all the agreenents in here. 

14: 14: 22 ARBI TRATOR WALL: | nmean, |'maware. |'ve seen 

14:14: 25 the order staying, so it's not as though anyone is in 

14:14: 32 harms way as a result. 

14: 14: 33 MR. LEWN:. 187. 

14:14: 33 MR. GERRARD: Just trying to make a conpl ete 

14: 14: 36 record. 

14:14: 36 ARBI TRATOR WALL: | under st and. 

14:14: 37 What ? 

14:14: 37 MR. LEWN:. 187. 

14:14:38 MR. SHAPIRO That's which arbitration brief? 

14:14: 41 This arbitration brief? 

14:14: 41 MR LEWN:. No, the initial. 

14:14: 45 ARBI TRATOR WALL: Mmne's only the first two 

14: 14: 47 

14:14: 47 MR LEWN It's only the first two pages. 

14:14:50 MR. GERRARD: Yeah. So we would object to that. 

14:14: 52 MR. LEWN:. The purpose of this is only to show 

14: 14:53 what the -- what the -- what the contentions were in   
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14:14:12 then I'll stipulate to the order granting. 

14:14:12 MR LEWN 184 is in? 

14:14:13 ARBI TRATOR WALL: 184 is in. 

14:14: 17 MR. SHAPIRO. And what's the order staying? 

14:14:19 MR LEWN. I'mcomng to it. 

14:14:19 MR SHAPI RO  Ckay. 

14:14: 22 MR LEWN:. 1've got all the agreenents in here. 

14: 14: 22 ARBI TRATOR WALL: | nmean, |'maware. |'ve seen 

14:14: 25 the order staying, so it's not as though anyone is in 

14:14: 32 harms way as a result. 

14: 14: 33 MR. LEWN:. 187. 

14:14: 33 MR. GERRARD: Just trying to make a conpl ete 

14: 14: 36 record. 

14:14: 36 ARBI TRATOR WALL: | under st and. 

14:14: 37 What ? 

14:14: 37 MR. LEWN:. 187. 

14:14:38 MR. SHAPIRO That's which arbitration brief? 

14:14: 41 This arbitration brief? 

14:14: 41 MR LEWN:. No, the initial. 

14:14: 45 ARBI TRATOR WALL: Mmne's only the first two 

14: 14: 47 

14:14: 47 MR LEWN It's only the first two pages. 

14:14:50 MR. GERRARD: Yeah. So we would object to that. 

14:14: 52 MR. LEWN:. The purpose of this is only to show 

14: 14:53 what the -- what the -- what the contentions were in   
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·1· ·then I'll stipulate to the order granting.

·2· · · · · MR. LEWIN:· 184 is in?

·3· · · · · ARBITRATOR WALL:· 184 is in.

·4· · · · · MR. SHAPIRO:· And what's the order staying?

·5· · · · · MR. LEWIN:· I'm coming to it.

·6· · · · · MR. SHAPIRO:· Okay.

·7· · · · · MR. LEWIN:· I've got all the agreements in here.

·8· · · · · ARBITRATOR WALL:· I mean, I'm aware.· I've seen

·9· ·the order staying, so it's not as though anyone is in

10· ·harm's way as a result.

11· · · · · MR. LEWIN:· 187.

12· · · · · MR. GERRARD:· Just trying to make a complete

13· ·record.

14· · · · · ARBITRATOR WALL:· I understand.

15· · · · · What?

16· · · · · MR. LEWIN:· 187.

17· · · · · MR. SHAPIRO:· That's which arbitration brief?

18· ·This arbitration brief?

19· · · · · MR. LEWIN:· No, the initial.

20· · · · · ARBITRATOR WALL:· Mine's only the first two

21· ·pages.

22· · · · · MR. LEWIN:· It's only the first two pages.

23· · · · · MR. GERRARD:· Yeah.· So we would object to that.

24· · · · · MR. LEWIN:· The purpose of this is only to show

25· ·what the -- what the -- what the contentions were in
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:14:55 1 the -- what M. Bidsal's contentions were. age 

14: 14: 55 2 MR. GERRARD: How can you do that with just the 

14: 14: 57 3 first tw pages? 

14:14:58 4 ARBI TRATOR WALL: Yeah, I'mnot going to adm t 

14:15:00 5 that. 187 is not adm tted. 

14:15: 06 6 MR LEWN M. Bidsal's notion to vacate. 188. 

14:15:14 7 MR GERRARD: | don't see the reason why we have 

14:15:18 8 objected to that, Jim Do you? 

14: 15: 20 9 MR SHAPIRO As long as it's the complete 

14:15:22 10  docunent. 

14:15: 23 11 MR. CGCERRARD: Is it the conplete docunent? 

14:15:23 12 ARBI TRATOR WALL: Yep. 

14:15: 28 13 MR LEWN:. This has to do with the tender issue. 

14:15: 34 14 ARBI TRATOR WALL: 188. 

14:15: 34 15 MR. LEWN. And al so appeal, 189. 

14:15: 34 16 ARBI TRATOR WALL: Wait, wait, wait, wait. So 

14:15: 36 17 188, no objection. Right? 

14:15: 38 18 MR. SHAPIRO Correct. 

14:15: 38 19 MR LEWN. Case appeal statenent. 

14:15: 45 20 ARBI TRATOR WALL: So 189 through 193. 

14:15:51 21 MR. CGERRARD: 189 to 193 we stipulate to those. 

14:15: 57 22 That's fine. 

14:16: 14 23 ARBI TRATOR WALL: All right. 

14:16: 14 24 (Exhibits 164, 165, 166, 184, 188, 189, 190, 191, 

14: 16: 29 25 192, and 193 were admitted into evidence.)   
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14:14:55 1 the -- what M. Bidsal's contentions were. age 

14: 14: 55 2 MR. GERRARD: How can you do that with just the 

14: 14: 57 3 first tw pages? 

14:14:58 4 ARBI TRATOR WALL: Yeah, I'mnot going to adm t 

14:15:00 5 that. 187 is not adm tted. 

14:15: 06 6 MR LEWN M. Bidsal's notion to vacate. 188. 

14:15:14 7 MR GERRARD: | don't see the reason why we have 

14:15:18 8 objected to that, Jim Do you? 

14: 15: 20 9 MR SHAPIRO As long as it's the complete 

14:15:22 10  docunent. 

14:15: 23 11 MR. CGCERRARD: Is it the conplete docunent? 

14:15:23 12 ARBI TRATOR WALL: Yep. 

14:15: 28 13 MR LEWN:. This has to do with the tender issue. 

14:15: 34 14 ARBI TRATOR WALL: 188. 

14:15: 34 15 MR. LEWN. And al so appeal, 189. 

14:15: 34 16 ARBI TRATOR WALL: Wait, wait, wait, wait. So 

14:15: 36 17 188, no objection. Right? 

14:15: 38 18 MR. SHAPIRO Correct. 

14:15: 38 19 MR LEWN. Case appeal statenent. 

14:15: 45 20 ARBI TRATOR WALL: So 189 through 193. 

14:15:51 21 MR. CGERRARD: 189 to 193 we stipulate to those. 

14:15: 57 22 That's fine. 

14:16: 14 23 ARBI TRATOR WALL: All right. 

14:16: 14 24 (Exhibits 164, 165, 166, 184, 188, 189, 190, 191, 

14: 16: 29 25 192, and 193 were admitted into evidence.)   
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·1· ·the -- what Mr. Bidsal's contentions were.

·2· · · · · MR. GERRARD:· How can you do that with just the

·3· ·first two pages?

·4· · · · · ARBITRATOR WALL:· Yeah, I'm not going to admit

·5· ·that.· 187 is not admitted.

·6· · · · · MR. LEWIN:· Mr. Bidsal's motion to vacate.· 188.

·7· · · · · MR. GERRARD:· I don't see the reason why we have

·8· ·objected to that, Jim.· Do you?

·9· · · · · MR. SHAPIRO:· As long as it's the complete

10· ·document.

11· · · · · MR. GERRARD:· Is it the complete document?

12· · · · · ARBITRATOR WALL:· Yep.

13· · · · · MR. LEWIN:· This has to do with the tender issue.

14· · · · · ARBITRATOR WALL:· 188.

15· · · · · MR. LEWIN:· And also appeal, 189.

16· · · · · ARBITRATOR WALL:· Wait, wait, wait, wait.· So

17· ·188, no objection.· Right?

18· · · · · MR. SHAPIRO:· Correct.

19· · · · · MR. LEWIN:· Case appeal statement.

20· · · · · ARBITRATOR WALL:· So 189 through 193.

21· · · · · MR. GERRARD:· 189 to 193 we stipulate to those.

22· ·That's fine.

23· · · · · ARBITRATOR WALL:· All right.

24· · · · · (Exhibits 164, 165, 166, 184, 188, 189, 190, 191,

25· ·192, and 193 were admitted into evidence.)
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:16: 29 1 MR. LEWN: 136. age 

14:16: 39 2 ARBI TRATOR WALL: 136. The final award from 

14: 16: 43 3 Judge Haberfel d? 

14:16:53 4 MR. CGERRARD: We sti pul ate. 

14:16:58 5 ARBI TRATOR WALL: Ckay. 

14: 16: 58 6 (Exhibit 136 was admtted into evidence.) 

14:17:12 7 ARBI TRATOR WALL: What el se do you think you 

14:17: 14 8 m ght need M. Gol shani to authenticate? |'m sorry. 

14:17: 20 9 M. Bidsal. 

14:17:22 10 MR LEWN Dd put in 153? 

14:17: 26 11 ARBI TRATOR WALL: No. 

14:17: 27 12 MR. LEWN: 153. 

14:17:35 13 ARBI TRATOR WALL: Want to ask hi m anything about 

14:17:37 14 

14:17: 37 15 MR. SHAPIRO Yeah. We can't stipulate. | nean, 

14:17: 40 16 he can authenticate themor not. | don't know. 

14:17: 46 17 BY MR. LEW N: 

14:17. 47 18 Q 153, sir. It's an Email from Lida, 

14:17: 52 19 MM. Colshani's assistant, to you, Danielle Pina, and 

14:17:58 20 Henry asking for the 2017 tax return dated June 14, 

14:18:05 21 2020. 

14:18:05 22 ARBI TRATOR WALL: No. 

14:18: 06 23 MR LEWN. Pardon nme. It's dated Septenber 12, 

14:18:08 24 

14:18:12 25 ARBI TRATOR WALL: Right.   
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14:16: 29 1 MR. LEWN: 136. age 

14:16: 39 2 ARBI TRATOR WALL: 136. The final award from 

14: 16: 43 3 Judge Haberfel d? 

14:16:53 4 MR. CGERRARD: We sti pul ate. 

14:16:58 5 ARBI TRATOR WALL: Ckay. 

14: 16: 58 6 (Exhibit 136 was admtted into evidence.) 

14:17:12 7 ARBI TRATOR WALL: What el se do you think you 

14:17: 14 8 m ght need M. Gol shani to authenticate? |'m sorry. 

14:17: 20 9 M. Bidsal. 

14:17:22 10 MR LEWN Dd put in 153? 

14:17: 26 11 ARBI TRATOR WALL: No. 

14:17: 27 12 MR. LEWN: 153. 

14:17:35 13 ARBI TRATOR WALL: Want to ask hi m anything about 

14:17:37 14 

14:17: 37 15 MR. SHAPIRO Yeah. We can't stipulate. | nean, 

14:17: 40 16 he can authenticate themor not. | don't know. 

14:17: 46 17 BY MR. LEW N: 

14:17. 47 18 Q 153, sir. It's an Email from Lida, 

14:17: 52 19 MM. Colshani's assistant, to you, Danielle Pina, and 

14:17:58 20 Henry asking for the 2017 tax return dated June 14, 

14:18:05 21 2020. 

14:18:05 22 ARBI TRATOR WALL: No. 

14:18: 06 23 MR LEWN. Pardon nme. It's dated Septenber 12, 

14:18:08 24 

14:18:12 25 ARBI TRATOR WALL: Right.   
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·1· · · · · MR. LEWIN:· 136.

·2· · · · · ARBITRATOR WALL:· 136.· The final award from

·3· ·Judge Haberfeld?

·4· · · · · MR. GERRARD:· We stipulate.

·5· · · · · ARBITRATOR WALL:· Okay.

·6· · · · · (Exhibit 136 was admitted into evidence.)

·7· · · · · ARBITRATOR WALL:· What else do you think you

·8· ·might need Mr. Golshani to authenticate?· I'm sorry.

·9· ·Mr. Bidsal.

10· · · · · MR. LEWIN:· Did I put in 153?

11· · · · · ARBITRATOR WALL:· No.

12· · · · · MR. LEWIN:· 153.

13· · · · · ARBITRATOR WALL:· Want to ask him anything about

14· ·this?

15· · · · · MR. SHAPIRO:· Yeah.· We can't stipulate.· I mean,

16· ·he can authenticate them or not.· I don't know.

17· ·BY MR. LEWIN:

18· · · Q.· 153, sir.· It's an Email from Lida,

19· ·Mr. Golshani's assistant, to you, Danielle Pina, and

20· ·Henry asking for the 2017 tax return dated June 14,

21· ·2020.

22· · · · · ARBITRATOR WALL:· No.

23· · · · · MR. LEWIN:· Pardon me.· It's dated September 12,

24· ·2018.

25· · · · · ARBITRATOR WALL:· Right.
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14:18:13 BY MR. LEW N: 

14:18:13 . Did you receive this docunent? 

14:18:14 . I'mlooking at it. 

14:18: 38 . Do you have any reason to believe that you didn't 

14:18: 41 receive it? 

14:18: 42 A If you'll give me a mnute to look at it, please. 

14:18: 46 ARBI TRATOR WALL: You're on Exhibit 1547? 

14:18: 49 MR. LEWN. 153. 

14:18:51 ARBI TRATOR WALL: It's one page. Right? 

14:18:55 THE W TNESS: Yes. 

14:19: 10 . Yeah, we receive. 

14:19:13 ARBI TRATOR WALL: Any objection to 153? 

14:19:17 MR. SHAPIRO No. 

14:19:19 ARBI TRATOR WALL: All right. 

14:19: 28 (Exhibit 153 was admitted into evidence.) 

14:19: 28 LEW N: 

14:19:20 Q Then take a look at 154. It's an Email from Lida 

14:19:31 to Henry. Did your conpany receive this? Henry was 

14:19: 37 your internal accountant. Right? 

14:19: 40 A. He was, yeah. But give nme a mnute to | ook at 

14:19: 44 it, please. This is actually addressed to Henry, so | 

14:20: 01 cannot authenticate this docunent. 

14: 20: 03 Q kay. 

14:20: 03 MR LEWN And then | just have one nore -- just 

14: 20: 05 one little final area of questioning. | feel | don't   
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14:18:13 BY MR. LEW N: 

14:18:13 . Did you receive this docunent? 

14:18:14 . I'mlooking at it. 

14:18: 38 . Do you have any reason to believe that you didn't 

14:18: 41 receive it? 

14:18: 42 A If you'll give me a mnute to look at it, please. 

14:18: 46 ARBI TRATOR WALL: You're on Exhibit 1547? 

14:18: 49 MR. LEWN. 153. 

14:18:51 ARBI TRATOR WALL: It's one page. Right? 

14:18:55 THE W TNESS: Yes. 

14:19: 10 . Yeah, we receive. 

14:19:13 ARBI TRATOR WALL: Any objection to 153? 

14:19:17 MR. SHAPIRO No. 

14:19:19 ARBI TRATOR WALL: All right. 

14:19: 28 (Exhibit 153 was admitted into evidence.) 

14:19: 28 LEW N: 

14:19:20 Q Then take a look at 154. It's an Email from Lida 

14:19:31 to Henry. Did your conpany receive this? Henry was 

14:19: 37 your internal accountant. Right? 

14:19: 40 A. He was, yeah. But give nme a mnute to | ook at 

14:19: 44 it, please. This is actually addressed to Henry, so | 

14:20: 01 cannot authenticate this docunent. 

14: 20: 03 Q kay. 

14:20: 03 MR LEWN And then | just have one nore -- just 

14: 20: 05 one little final area of questioning. | feel | don't   
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·1· ·BY MR. LEWIN:

·2· · · Q.· Did you receive this document?

·3· · · A.· I'm looking at it.

·4· · · Q.· Do you have any reason to believe that you didn't

·5· ·receive it?

·6· · · A.· If you'll give me a minute to look at it, please.

·7· · · · · ARBITRATOR WALL:· You're on Exhibit 154?

·8· · · · · MR. LEWIN:· 153.

·9· · · · · ARBITRATOR WALL:· It's one page.· Right?

10· · · · · THE WITNESS:· Yes.

11· · · A.· Yeah, we receive.

12· · · · · ARBITRATOR WALL:· Any objection to 153?

13· · · · · MR. SHAPIRO:· No.

14· · · · · ARBITRATOR WALL:· All right.

15· · · · · (Exhibit 153 was admitted into evidence.)

16· ·BY MR. LEWIN:

17· · · Q.· Then take a look at 154.· It's an Email from Lida

18· ·to Henry.· Did your company receive this?· Henry was

19· ·your internal accountant.· Right?

20· · · A.· He was, yeah.· But give me a minute to look at

21· ·it, please.· This is actually addressed to Henry, so I

22· ·cannot authenticate this document.

23· · · Q.· Okay.

24· · · · · MR. LEWIN:· And then I just have one more -- just

25· ·one little final area of questioning.· I feel I don't
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14: 20: 11 1 have nuch time to finish with him but 1|'[| do it 0° 

14:20: 15 2 ARBI TRATOR WALL: You're not going to have that 

14:20: 17 3 in the record. 

14:20: 18 4 MR. LEWN. | just -- 

14:20: 15 5 ARBI TRATOR WALL: You're not going to have that 

14:20: 17 6 in the record. 

14:20: 19 7 MR LEWN: I1'mgoing to explain that. | think 

14:20: 21 8 that -- | think |I can satisfy what | need to do with 

14: 20: 23 9 t hat . 

14:20: 25 10 ARBI TRATOR WALL: All right. 

14:20: 25 11 MR. LEWN:. | can satisfy what | need to do. 

14: 20: 27 12 ARBI TRATOR WALL: All right. 

14:20: 27 13 BY MR LEWN: 

14: 20: 27 14 Q Let's go back to Exhibit 5. Turn to Schedul e B. 

14: 20: 48 15 By the way, what is your educational background? 

14:20:51 16 A. | have a bachelor of science in conputer science 

14: 20: 55 17 and mat hemati cs. 

14: 20: 56 18 Q You've read this Exhibit B carefully before you 

14:21. 00 19 signed the operating agreenent? 

14:21: 02 20 A. | don't know what you nean by "carefully." | 

14:21: 04 21 | ooked at it. 

14:21. 05 22 Did you read it? 

14:21:10 23 Yes. 

14:21:10 24 Word for word? 

14:21:12 25 | read it. | don't know word by word.   
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14: 20: 11 1 have nuch time to finish with him but 1|'[| do it 0° 

14:20: 15 2 ARBI TRATOR WALL: You're not going to have that 

14:20: 17 3 in the record. 

14:20: 18 4 MR. LEWN. | just -- 

14:20: 15 5 ARBI TRATOR WALL: You're not going to have that 

14:20: 17 6 in the record. 

14:20: 19 7 MR LEWN: I1'mgoing to explain that. | think 

14:20: 21 8 that -- | think |I can satisfy what | need to do with 

14: 20: 23 9 t hat . 

14:20: 25 10 ARBI TRATOR WALL: All right. 

14:20: 25 11 MR. LEWN:. | can satisfy what | need to do. 

14: 20: 27 12 ARBI TRATOR WALL: All right. 

14:20: 27 13 BY MR LEWN: 

14: 20: 27 14 Q Let's go back to Exhibit 5. Turn to Schedul e B. 

14: 20: 48 15 By the way, what is your educational background? 

14:20:51 16 A. | have a bachelor of science in conputer science 

14: 20: 55 17 and mat hemati cs. 

14: 20: 56 18 Q You've read this Exhibit B carefully before you 

14:21. 00 19 signed the operating agreenent? 

14:21: 02 20 A. | don't know what you nean by "carefully." | 

14:21: 04 21 | ooked at it. 

14:21. 05 22 Did you read it? 

14:21:10 23 Yes. 

14:21:10 24 Word for word? 

14:21:12 25 | read it. | don't know word by word.   
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·1· ·have much time to finish with him, but I'll do it.

·2· · · · · ARBITRATOR WALL:· You're not going to have that

·3· ·in the record.

·4· · · · · MR. LEWIN:· I just --

·5· · · · · ARBITRATOR WALL:· You're not going to have that

·6· ·in the record.

·7· · · · · MR. LEWIN:· I'm going to explain that.· I think

·8· ·that -- I think I can satisfy what I need to do with

·9· ·that.

10· · · · · ARBITRATOR WALL:· All right.

11· · · · · MR. LEWIN:· I can satisfy what I need to do.

12· · · · · ARBITRATOR WALL:· All right.

13· ·BY MR. LEWIN:

14· · · Q.· Let's go back to Exhibit 5.· Turn to Schedule B.

15· ·By the way, what is your educational background?

16· · · A.· I have a bachelor of science in computer science

17· ·and mathematics.

18· · · Q.· You've read this Exhibit B carefully before you

19· ·signed the operating agreement?

20· · · A.· I don't know what you mean by "carefully."  I

21· ·looked at it.

22· · · Q.· Did you read it?

23· · · A.· Yes.

24· · · Q.· Word for word?

25· · · A.· I read it.· I don't know word by word.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:21:18 1 Q You see under "preferred allocations" it says 

14:21:25 2 "capital transactions"? 

14:21:30 3 MR. GERRARD: That word appears in nore than one 

14:21: 33 4 place, so where are you tal king about? 

14:21: 37 5 MR LEWN At the top under the first paragraph. 

14:21: 37 6 BY MR LEWN: 

14:21: 37 7 Q It says, "Cash distributions from capital 

14:21: 40 8 transactions shall be distributed per the follow ng 

14:21: 44 9 nethod between the nenbers of the LLC." 

14:21: 48 10 A. Yes, | see that. 

14:21: 49 11 Q Capital transactions is plural. Right? 

14:21:51 12 A. Yes. 

14:21:52 13 Q And with your college education you understand 

14:21: 54 14 the difference between plural and singular. Ri ght? 

14:21:57 15 A. Yes. 

14: 21: 57 16 Q And then it says -- then it goes on. [It says, 

14:22: 06 17 "Sale of conpany asset." Wen you read this, did you 

14:22:09 18 believe that there was a word m ssi ng? 

14:22:11 19 A. No. 

14:22:11 20 Q All right. And the -- you thought that that was 

14:22: 20 21 good granmar? 

14:22: 23 22 MR. SHAPI RO (bj ection. 

14:22: 24 23 MR LEWN [I'll wthdraw it. 

14:22: 34 24 ARBI TRATOR WALL: Thank you. 

14:22: 34 25   
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14:21:18 1 Q You see under "preferred allocations" it says 

14:21:25 2 "capital transactions"? 

14:21:30 3 MR. GERRARD: That word appears in nore than one 

14:21: 33 4 place, so where are you tal king about? 

14:21: 37 5 MR LEWN At the top under the first paragraph. 

14:21: 37 6 BY MR LEWN: 

14:21: 37 7 Q It says, "Cash distributions from capital 

14:21: 40 8 transactions shall be distributed per the follow ng 

14:21: 44 9 nethod between the nenbers of the LLC." 

14:21: 48 10 A. Yes, | see that. 

14:21: 49 11 Q Capital transactions is plural. Right? 

14:21:51 12 A. Yes. 

14:21:52 13 Q And with your college education you understand 

14:21: 54 14 the difference between plural and singular. Ri ght? 

14:21:57 15 A. Yes. 

14: 21: 57 16 Q And then it says -- then it goes on. [It says, 

14:22: 06 17 "Sale of conpany asset." Wen you read this, did you 

14:22:09 18 believe that there was a word m ssi ng? 

14:22:11 19 A. No. 

14:22:11 20 Q All right. And the -- you thought that that was 

14:22: 20 21 good granmar? 

14:22: 23 22 MR. SHAPI RO (bj ection. 

14:22: 24 23 MR LEWN [I'll wthdraw it. 

14:22: 34 24 ARBI TRATOR WALL: Thank you. 

14:22: 34 25   
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·1· · · Q.· You see under "preferred allocations" it says

·2· ·"capital transactions"?

·3· · · · · MR. GERRARD:· That word appears in more than one

·4· ·place, so where are you talking about?

·5· · · · · MR. LEWIN:· At the top under the first paragraph.

·6· ·BY MR. LEWIN:

·7· · · Q.· It says, "Cash distributions from capital

·8· ·transactions shall be distributed per the following

·9· ·method between the members of the LLC."

10· · · A.· Yes, I see that.

11· · · Q.· Capital transactions is plural.· Right?

12· · · A.· Yes.

13· · · Q.· And with your college education you understand

14· ·the difference between plural and singular.· Right?

15· · · A.· Yes.

16· · · Q.· And then it says -- then it goes on.· It says,

17· ·"Sale of company asset."· When you read this, did you

18· ·believe that there was a word missing?

19· · · A.· No.

20· · · Q.· All right.· And the -- you thought that that was

21· ·good grammar?

22· · · · · MR. SHAPIRO:· Objection.

23· · · · · MR. LEWIN:· I'll withdraw it.

24· · · · · ARBITRATOR WALL:· Thank you.

25· ·///
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ARBI TRATI ON, DAY 3 - 03/19/2021 

BY MR LEWN: 

Q kay. 
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Q Then it goes on to say -- did you only believe 

that this referred to one asset? 

A. At that tine, yes. 

So tell ne -- so if you have one asset, 

how coul d you sell a substantial portion of the one 

asset? The way you understood it. 

A. Yeah, you would sell all of it. 

but then it says here at the bottomline, 

it says -- you heard M. WIlcox testify about this 

paragraph where he said he felt that "such as" neant an 

example as a sale of all or a substantial portion of the 

conpany assets. That's plural again. Right? 

are you referring to now? 

Q The last line. 

MR. SHAPIRO Are you asking himwhat the 

docunent reads? 

MR LEWN Well, no, I'mjust pointing to him 

I was asking him 

Q | said if you believe this only applied to one 

d you sell a substantial portion of the one 

at that tine -- 

Q Answer ny question directly.   
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BY MR LEWN: 

Q kay. 
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Q Then it goes on to say -- did you only believe 

that this referred to one asset? 

A. At that tine, yes. 

So tell ne -- so if you have one asset, 

how coul d you sell a substantial portion of the one 

asset? The way you understood it. 

A. Yeah, you would sell all of it. 

but then it says here at the bottomline, 

it says -- you heard M. WIlcox testify about this 

paragraph where he said he felt that "such as" neant an 

example as a sale of all or a substantial portion of the 

conpany assets. That's plural again. Right? 

are you referring to now? 

Q The last line. 

MR. SHAPIRO Are you asking himwhat the 

docunent reads? 

MR LEWN Well, no, I'mjust pointing to him 

I was asking him 

Q | said if you believe this only applied to one 

d you sell a substantial portion of the one 

at that tine -- 

Q Answer ny question directly.   
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·1· ·BY MR. LEWIN:

·2· · · Q.· Then it goes on to say -- did you only believe

·3· ·that this referred to one asset?

·4· · · A.· At that time, yes.

·5· · · Q.· Okay.· So tell me -- so if you have one asset,

·6· ·how could you sell a substantial portion of the one

·7· ·asset?· The way you understood it.

·8· · · A.· Yeah, you would sell all of it.

·9· · · Q.· Well, but then it says here at the bottom line,

10· ·it says -- you heard Mr. Wilcox testify about this

11· ·paragraph where he said he felt that "such as" meant an

12· ·example as a sale of all or a substantial portion of the

13· ·company assets.· That's plural again.· Right?

14· · · A.· Where are you referring to now?

15· · · Q.· The last line.

16· · · · · MR. SHAPIRO:· Are you asking him what the

17· ·document reads?

18· · · · · MR. LEWIN:· Well, no, I'm just pointing to him

19· ·about this.· I was asking him.

20· ·BY MR. LEWIN:

21· · · Q.· I said if you believe this only applied to one

22· ·asset, how did you sell a substantial portion of the one

23· ·asset?

24· · · A.· Well, at that time --

25· · · Q.· Answer my question directly.
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MR SHAPIRO Rob, it's either let him answer i 

or we're done. 

MR LEWN. | apologize. You're right. 

BY MR. LEW N: 

Q Dd you believe you could sell a substantial 

portion of the one asset? 

A. We would sell all the assets. 

you saw that it said "substantial portion," 

that neant all the assets? 

A. At that tine, yes. 

MR LEWN I'll pass. 

ARBI TRATOR WALL: Redirect? 

MR. SHAPI RO Thank you. 

FURTHER EXAM NATI ON 

RO. 

Q Let's just touch on a few things real quick. Can 

Exhi bit 137? Excuse nme. | want 139. 

this is an Email that you previously | ooked 

at just a few m nutes ago. Correct? 

And the original Email was from Ben on 

2019 at 3:04 p.m Correct? 

And what was he asking for?   
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MR SHAPIRO Rob, it's either let him answer i 

or we're done. 

MR LEWN. | apologize. You're right. 

BY MR. LEW N: 

Q Dd you believe you could sell a substantial 

portion of the one asset? 

A. We would sell all the assets. 

you saw that it said "substantial portion," 

that neant all the assets? 

A. At that tine, yes. 

MR LEWN I'll pass. 

ARBI TRATOR WALL: Redirect? 

MR. SHAPI RO Thank you. 

FURTHER EXAM NATI ON 

RO. 

Q Let's just touch on a few things real quick. Can 

Exhi bit 137? Excuse nme. | want 139. 

this is an Email that you previously | ooked 

at just a few m nutes ago. Correct? 

And the original Email was from Ben on 

2019 at 3:04 p.m Correct? 

And what was he asking for?   
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·1· · · · · MR. SHAPIRO:· Rob, it's either let him answer it

·2· ·or we're done.

·3· · · · · MR. LEWIN:· I apologize.· You're right.

·4· ·BY MR. LEWIN:

·5· · · Q.· Did you believe you could sell a substantial

·6· ·portion of the one asset?

·7· · · A.· We would sell all the assets.

·8· · · Q.· When you saw that it said "substantial portion,"

·9· ·that meant all the assets?

10· · · A.· At that time, yes.

11· · · · · MR. LEWIN:· I'll pass.

12· · · · · ARBITRATOR WALL:· Redirect?

13· · · · · MR. SHAPIRO:· Thank you.

14· · · · · · · · · · ·FURTHER EXAMINATION

15· ·BY MR. SHAPIRO:

16· · · Q.· Let's just touch on a few things real quick.· Can

17· ·you turn to Exhibit 137?· Excuse me.· I want 139.

18· · · A.· Okay.

19· · · Q.· Now, this is an Email that you previously looked

20· ·at just a few minutes ago.· Correct?

21· · · A.· Yes.

22· · · Q.· And the original Email was from Ben on

23· ·August 20th, 2019 at 3:04 p.m.· Correct?

24· · · A.· Yes.

25· · · Q.· And what was he asking for?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14: 25: 27 1 A. "Please forward to me the tax returns that The 

14: 25: 31 2 CPA Emailed you for Country Club and Geen Valley. | 

14: 25: 36 3 need the returns electronically." 

14:25: 39 4 Q Ckay. And what was your response? 

14:25: 40 5 A. "Il don't have themelectronically. [| already 

14: 25: 43 6 Emailed themto you. If you want, | can scan them and 

14:25: 48 7 send themto you." 

14:25: 49 8 Q So here Ben had nade a request for a docunent 

14: 25: 53 9 that you had already provided himin paper form 

14: 25: 56 10 Correct? 

14: 25: 56 11 A. Yes. 

14: 25: 56 12 Q Wis this the only time that Ben asked for 

14: 25: 59 13 docunents that you had al ready provided hin 

14:26: 02 14 A. Many tines. 

14: 26: 03 15 Q So he asked you many tines for documents that you 

14: 26: 06 16 had al ready provided? 

14: 26: 07 17 Yes. 

14: 26: 07 18 And this is just one exanple of that? 

14:26:09 19 Yes. 

14: 26: 09 20 Goi ng back to your testinony regarding the fact 

14: 26: 26 21 that sone of the Geen -- sone or all, I'"'mnot sure -- 

14: 26: 29 22 of the Geen Valley properties had been listed prior to 

14: 26: 35 23 the tine that you made your July 2017 offer, | believe 

14: 26: 40 24 your testinony was that they had been on the market a 

14: 26: 44 25 long time. How long had those properties been on the   
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14: 25: 27 1 A. "Please forward to me the tax returns that The 

14: 25: 31 2 CPA Emailed you for Country Club and Geen Valley. | 

14: 25: 36 3 need the returns electronically." 

14:25: 39 4 Q Ckay. And what was your response? 

14:25: 40 5 A. "Il don't have themelectronically. [| already 

14: 25: 43 6 Emailed themto you. If you want, | can scan them and 

14:25: 48 7 send themto you." 

14:25: 49 8 Q So here Ben had nade a request for a docunent 

14: 25: 53 9 that you had already provided himin paper form 

14: 25: 56 10 Correct? 

14: 25: 56 11 A. Yes. 

14: 25: 56 12 Q Wis this the only time that Ben asked for 

14: 25: 59 13 docunents that you had al ready provided hin 

14:26: 02 14 A. Many tines. 

14: 26: 03 15 Q So he asked you many tines for documents that you 

14: 26: 06 16 had al ready provided? 

14: 26: 07 17 Yes. 

14: 26: 07 18 And this is just one exanple of that? 

14:26:09 19 Yes. 

14: 26: 09 20 Goi ng back to your testinony regarding the fact 

14: 26: 26 21 that sone of the Geen -- sone or all, I'"'mnot sure -- 

14: 26: 29 22 of the Geen Valley properties had been listed prior to 

14: 26: 35 23 the tine that you made your July 2017 offer, | believe 

14: 26: 40 24 your testinony was that they had been on the market a 

14: 26: 44 25 long time. How long had those properties been on the   
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·1· · · A.· "Please forward to me the tax returns that the

·2· ·CPA Emailed you for Country Club and Green Valley.  I

·3· ·need the returns electronically."

·4· · · Q.· Okay.· And what was your response?

·5· · · A.· "I don't have them electronically.· I already

·6· ·Emailed them to you.· If you want, I can scan them and

·7· ·send them to you."

·8· · · Q.· So here Ben had made a request for a document

·9· ·that you had already provided him in paper form.

10· ·Correct?

11· · · A.· Yes.

12· · · Q.· Was this the only time that Ben asked for

13· ·documents that you had already provided him?

14· · · A.· Many times.

15· · · Q.· So he asked you many times for documents that you

16· ·had already provided?

17· · · A.· Yes.

18· · · Q.· And this is just one example of that?

19· · · A.· Yes.

20· · · Q.· Going back to your testimony regarding the fact

21· ·that some of the Green -- some or all, I'm not sure --

22· ·of the Green Valley properties had been listed prior to

23· ·the time that you made your July 2017 offer, I believe

24· ·your testimony was that they had been on the market a

25· ·long time.· How long had those properties been on the
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14: 26: 47 1 

14: 26: 51 2 | would say for a few years off and on. 

14: 26: 56 3 Q Okay. Is that at the 6 million dollar listing 

14:27:02 4 price? 

14:27:02 5 A. It was higher. | think it was a higher nunber. 

14:27:13 6 We reduced it and it still didn't sell, so... 

14:27: 16 7 Q Do you recall howlong it was on at the 6 mllion 

14:27: 20 8 dollar price? Do you recall? 

14:21:21 9 A. For many nonths. | don't recall exactly. 

14: 27: 23 10 Q Okay. Now, after you made your July 7th, 2017 

14:27: 26 11 offer, did you ever provide M. CGolshani with the amount 

14:27:30 12 you would be willing to pay to purchase his interest? 

14:27:34 13 In other words, not just the FW definition, but "Here's 

14:27: 37 14 how much I will pay you"? 

14: 27: 39 15 A. You mean a fixed price? 

14:27: 42 16 Q Yeah. 

14:27: 43 17 A. No. 

14:27: 44 18 Q And did you ever tell Ben Col shani what you 

14: 27: 52 19 thought he would have to pay you based upon the 

14:27:57 200 5 million dollar FW? 

14:28:01 21 A. How much he pays ne? 

14: 28: 03 22 Q Yeah. Dd you ever say, "If you buy nme out, this 

14: 28: 06 23 is how nuch I think you're going to have to pay"? 

14:28: 08 24 A. | don't renenber. 

14: 28: 12 25 Q And did Ben ever tell you what he thought you   
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14: 26: 47 1 

14: 26: 51 2 | would say for a few years off and on. 

14: 26: 56 3 Q Okay. Is that at the 6 million dollar listing 

14:27:02 4 price? 

14:27:02 5 A. It was higher. | think it was a higher nunber. 

14:27:13 6 We reduced it and it still didn't sell, so... 

14:27: 16 7 Q Do you recall howlong it was on at the 6 mllion 

14:27: 20 8 dollar price? Do you recall? 

14:21:21 9 A. For many nonths. | don't recall exactly. 

14: 27: 23 10 Q Okay. Now, after you made your July 7th, 2017 

14:27: 26 11 offer, did you ever provide M. CGolshani with the amount 

14:27:30 12 you would be willing to pay to purchase his interest? 

14:27:34 13 In other words, not just the FW definition, but "Here's 

14:27: 37 14 how much I will pay you"? 

14: 27: 39 15 A. You mean a fixed price? 

14:27: 42 16 Q Yeah. 

14:27: 43 17 A. No. 

14:27: 44 18 Q And did you ever tell Ben Col shani what you 

14: 27: 52 19 thought he would have to pay you based upon the 

14:27:57 200 5 million dollar FW? 

14:28:01 21 A. How much he pays ne? 

14: 28: 03 22 Q Yeah. Dd you ever say, "If you buy nme out, this 

14: 28: 06 23 is how nuch I think you're going to have to pay"? 

14:28: 08 24 A. | don't renenber. 

14: 28: 12 25 Q And did Ben ever tell you what he thought you   
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·1· ·market?

·2· · · A.· I would say for a few years off and on.

·3· · · Q.· Okay.· Is that at the 6 million dollar listing

·4· ·price?

·5· · · A.· It was higher.· I think it was a higher number.

·6· ·We reduced it and it still didn't sell, so...

·7· · · Q.· Do you recall how long it was on at the 6 million

·8· ·dollar price?· Do you recall?

·9· · · A.· For many months.· I don't recall exactly.

10· · · Q.· Okay.· Now, after you made your July 7th, 2017

11· ·offer, did you ever provide Mr. Golshani with the amount

12· ·you would be willing to pay to purchase his interest?

13· ·In other words, not just the FMV definition, but "Here's

14· ·how much I will pay you"?

15· · · A.· You mean a fixed price?

16· · · Q.· Yeah.

17· · · A.· No.

18· · · Q.· And did you ever tell Ben Golshani what you

19· ·thought he would have to pay you based upon the

20· ·5 million dollar FMV?

21· · · A.· How much he pays me?

22· · · Q.· Yeah.· Did you ever say, "If you buy me out, this

23· ·is how much I think you're going to have to pay"?

24· · · A.· I don't remember.

25· · · Q.· And did Ben ever tell you what he thought you
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Pag 

woul d have to pay if you bought himout? A specific 14: 28: 16 1 

14:28: 20 2 number ? 

14:28: 20 3 A. One nore tine. 

14: 28: 22 4 Q Did Ben ever give you a specific nunber that Ben 

14: 28: 26 5 felt you would have to pay himto buy himout? 

14:28: 30 6 A. No. 

14: 28: 30 7 Q And did Ben ever give you a specific nunber that 

14: 28: 36 8 Ben felt he would have to pay to buy you out? 

14:28: 41 9 A. No. 

14: 28: 42 10 Q Did Ben ever try to conplete the purchase of your 

14: 28:52 11 menbership interest by tendering noney to you or by 

14: 28: 57 12 giving you any specific amount of noney? 

14:28:59 13 A. No. 

14:29:00 14 Q Have you ever done anything to prevent Ben from 

14:29: 18 15 paying you? 

14:29:19 16 ARBlI TRATOR WALL: Well, okay. | nean, there's a 

14:29: 27 17 stay in effect at your request. 

14:29: 31 18 MR. GERRARD: Not of this. There's no stay of 

14:29: 34 19 his performing. It's a stay of the effectiveness of the 

14:29: 37 20 order fromthe earlier arbitration. Nothing's ever 

14:29: 42 21 stopped himfrom paying noney to perform Nothing. 

14:29: 45 22 Nothing in witing. 

14: 29: 46 23 MR SHAPIRO That's the point we're trying to 

14: 29: 48 24 

14:29:52 25 ARBlI TRATOR WALL: Okay. | nean, I'll allow the   
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Pag 

woul d have to pay if you bought himout? A specific 14: 28: 16 1 

14:28: 20 2 number ? 

14:28: 20 3 A. One nore tine. 

14: 28: 22 4 Q Did Ben ever give you a specific nunber that Ben 

14: 28: 26 5 felt you would have to pay himto buy himout? 

14:28: 30 6 A. No. 

14: 28: 30 7 Q And did Ben ever give you a specific nunber that 

14: 28: 36 8 Ben felt he would have to pay to buy you out? 

14:28: 41 9 A. No. 

14: 28: 42 10 Q Did Ben ever try to conplete the purchase of your 

14: 28:52 11 menbership interest by tendering noney to you or by 

14: 28: 57 12 giving you any specific amount of noney? 

14:28:59 13 A. No. 

14:29:00 14 Q Have you ever done anything to prevent Ben from 

14:29: 18 15 paying you? 

14:29:19 16 ARBlI TRATOR WALL: Well, okay. | nean, there's a 

14:29: 27 17 stay in effect at your request. 

14:29: 31 18 MR. GERRARD: Not of this. There's no stay of 

14:29: 34 19 his performing. It's a stay of the effectiveness of the 

14:29: 37 20 order fromthe earlier arbitration. Nothing's ever 

14:29: 42 21 stopped himfrom paying noney to perform Nothing. 

14:29: 45 22 Nothing in witing. 

14: 29: 46 23 MR SHAPIRO That's the point we're trying to 

14: 29: 48 24 

14:29:52 25 ARBlI TRATOR WALL: Okay. | nean, I'll allow the   
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·1· ·would have to pay if you bought him out?· A specific

·2· ·number?

·3· · · A.· One more time.

·4· · · Q.· Did Ben ever give you a specific number that Ben

·5· ·felt you would have to pay him to buy him out?

·6· · · A.· No.

·7· · · Q.· And did Ben ever give you a specific number that

·8· ·Ben felt he would have to pay to buy you out?

·9· · · A.· No.

10· · · Q.· Did Ben ever try to complete the purchase of your

11· ·membership interest by tendering money to you or by

12· ·giving you any specific amount of money?

13· · · A.· No.

14· · · Q.· Have you ever done anything to prevent Ben from

15· ·paying you?

16· · · · · ARBITRATOR WALL:· Well, okay.· I mean, there's a

17· ·stay in effect at your request.

18· · · · · MR. GERRARD:· Not of this.· There's no stay of

19· ·his performing.· It's a stay of the effectiveness of the

20· ·order from the earlier arbitration.· Nothing's ever

21· ·stopped him from paying money to perform.· Nothing.

22· ·Nothing in writing.

23· · · · · MR. SHAPIRO:· That's the point we're trying to

24· ·make.

25· · · · · ARBITRATOR WALL:· Okay.· I mean, I'll allow the

APPENDIX (PX)006261

29A.App.6556

29A.App.6556

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

14: 29: 56 1 guesti on. 

14: 29: 56 2 BY MR. SHAPI RO 

14: 29: 56 3 Q Have you ever done anything to prevent Ben from 

14:29:59 4 payi ng any noney to you for your nenbership interest? 

14: 30: 04 5 No. 

14: 30: 06 6 Turn to Exhibit 9. That's not the one |I wanted. 

14:30: 12 7 MR. SHAPIRO Let's see. Wat was the 2011 G.7? 

14:30: 21 8 that one? Is it 95? 

14:30: 22 9 ARBI TRATOR WALL: It's 95. 

14:30: 25 10 MR SHAPIRO That's the one | wanted. 95. 

14: 30: 46 11 the 5 on that. 95. Exhibit 95. 

14: 30: 49 12 SHAPI RO, 

14: 30: 55 13 Now, this is the 2011 general | edger prepared by 

14:31:00 14  Anerican Nevada Realty. Correct? Is that correct? 

14: 31: 07 15 A. Yes. 

14:31: 08 16 Q You testified earlier that there was $57,000 in 

14:31: 14 17 rent that you received fromthe prior owner. Was that 

14:31: 17 18 outside of the escrow? 

14:31: 18 19 A. Yes. 

14:31: 24 20 Q Okay. Now, that shows up -- |I'mdraw ng your 

14:31: 30 21 attention to Account No. 1 for 10,000, and 

14:31:35 22 approximately -- | don't know -- 10 or -- 

14:31: 38 23 MR. GERRARD: G ve the date. 

14:31: 42 24 BY MR. SHAPI RO 

14:31: 42 25 Q Let's see. Wat is the date? July 18, 2011   
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14: 29: 56 1 guesti on. 

14: 29: 56 2 BY MR. SHAPI RO 

14: 29: 56 3 Q Have you ever done anything to prevent Ben from 

14:29:59 4 payi ng any noney to you for your nenbership interest? 

14: 30: 04 5 No. 

14: 30: 06 6 Turn to Exhibit 9. That's not the one |I wanted. 

14:30: 12 7 MR. SHAPIRO Let's see. Wat was the 2011 G.7? 

14:30: 21 8 that one? Is it 95? 

14:30: 22 9 ARBI TRATOR WALL: It's 95. 

14:30: 25 10 MR SHAPIRO That's the one | wanted. 95. 

14: 30: 46 11 the 5 on that. 95. Exhibit 95. 

14: 30: 49 12 SHAPI RO, 

14: 30: 55 13 Now, this is the 2011 general | edger prepared by 

14:31:00 14  Anerican Nevada Realty. Correct? Is that correct? 

14: 31: 07 15 A. Yes. 

14:31: 08 16 Q You testified earlier that there was $57,000 in 

14:31: 14 17 rent that you received fromthe prior owner. Was that 

14:31: 17 18 outside of the escrow? 

14:31: 18 19 A. Yes. 

14:31: 24 20 Q Okay. Now, that shows up -- |I'mdraw ng your 

14:31: 30 21 attention to Account No. 1 for 10,000, and 

14:31:35 22 approximately -- | don't know -- 10 or -- 

14:31: 38 23 MR. GERRARD: G ve the date. 

14:31: 42 24 BY MR. SHAPI RO 

14:31: 42 25 Q Let's see. Wat is the date? July 18, 2011   
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·1· ·question.

·2· ·BY MR. SHAPIRO:

·3· · · Q.· Have you ever done anything to prevent Ben from

·4· ·paying any money to you for your membership interest?

·5· · · A.· No.

·6· · · Q.· Turn to Exhibit 9.· That's not the one I wanted.

·7· · · · · MR. SHAPIRO:· Let's see.· What was the 2011 GL?

·8· ·What's that one?· Is it 95?

·9· · · · · ARBITRATOR WALL:· It's 95.

10· · · · · MR. SHAPIRO:· That's the one I wanted.· 95.

11· ·Missed the 5 on that.· 95.· Exhibit 95.

12· ·BY MR. SHAPIRO:

13· · · Q.· Now, this is the 2011 general ledger prepared by

14· ·American Nevada Realty.· Correct?· Is that correct?

15· · · A.· Yes.

16· · · Q.· You testified earlier that there was $57,000 in

17· ·rent that you received from the prior owner.· Was that

18· ·outside of the escrow?

19· · · A.· Yes.

20· · · Q.· Okay.· Now, that shows up -- I'm drawing your

21· ·attention to Account No. 1 for 10,000, and

22· ·approximately -- I don't know -- 10 or --

23· · · · · MR. GERRARD:· Give the date.

24· ·BY MR. SHAPIRO:

25· · · Q.· Let's see.· What is the date?· July 18, 2011
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:31: 45 1 there's an entry of deposit rent from prior owner ad: 

14: 31: 49 2 you see that? 

14:31: 49 3 A. Yes. 

14:31:50 4 Q GCkay. Is there -- how was that -- is there any 

14:31:51 5 other entry on Exhibit 11 where that was addressed as 

14: 31: 54 6 well? 

14:31:55 7 A. Yes. Second tine on GL Account, 18,000 from 

14:32: 02 8 nort gage. Anerican Nevada shows the sane anount treated 

14: 32: 08 9 as a principal reduction. 

14:32:11 10 Q As you sit here today, do you believe that's 

14:32: 14 11 correct? 

14:32: 14 12 A. No. 

14:32:14 13 Q Is there anything else incorrect that you can see 

14:32:17 14 here as you look at it today? 

14:32:19 15 A. Same GL account, Line No. 3, 34,171. That was 

14: 32: 28 16 not the principal reduction. That was an additional 

14:32:34 17 noney received in the course of the operation of Geen 

14: 32: 40 18 Valley Commerce by American Nevada. 

14:32: 44 19 MR SHAPIRO All right. W'IlIl pass the witness. 

14:32: 46 20 ARBI TRATOR WALL: Anything el se? 

14:32: 47 21 MR. LEWN. Yeah. Just a couple. 

14: 32: 49 22 FURTHER EXAM NATI ON 

14:32: 49 23 LEW N: 

14:32: 49 24 Q By the way, this general |edger sheet, is this 

14:32:51 25 part of your conputer records in your office or was this   
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14:31: 45 1 there's an entry of deposit rent from prior owner ad: 

14: 31: 49 2 you see that? 

14:31: 49 3 A. Yes. 

14:31:50 4 Q GCkay. Is there -- how was that -- is there any 

14:31:51 5 other entry on Exhibit 11 where that was addressed as 

14: 31: 54 6 well? 

14:31:55 7 A. Yes. Second tine on GL Account, 18,000 from 

14:32: 02 8 nort gage. Anerican Nevada shows the sane anount treated 

14: 32: 08 9 as a principal reduction. 

14:32:11 10 Q As you sit here today, do you believe that's 

14:32: 14 11 correct? 

14:32: 14 12 A. No. 

14:32:14 13 Q Is there anything else incorrect that you can see 

14:32:17 14 here as you look at it today? 

14:32:19 15 A. Same GL account, Line No. 3, 34,171. That was 

14: 32: 28 16 not the principal reduction. That was an additional 

14:32:34 17 noney received in the course of the operation of Geen 

14: 32: 40 18 Valley Commerce by American Nevada. 

14:32: 44 19 MR SHAPIRO All right. W'IlIl pass the witness. 

14:32: 46 20 ARBI TRATOR WALL: Anything el se? 

14:32: 47 21 MR. LEWN. Yeah. Just a couple. 

14: 32: 49 22 FURTHER EXAM NATI ON 

14:32: 49 23 LEW N: 

14:32: 49 24 Q By the way, this general |edger sheet, is this 

14:32:51 25 part of your conputer records in your office or was this   
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·1· ·there's an entry of deposit rent from prior owner.· Do

·2· ·you see that?

·3· · · A.· Yes.

·4· · · Q.· Okay.· Is there -- how was that -- is there any

·5· ·other entry on Exhibit 11 where that was addressed as

·6· ·well?

·7· · · A.· Yes.· Second time on GL Account, 18,000 from

·8· ·mortgage.· American Nevada shows the same amount treated

·9· ·as a principal reduction.

10· · · Q.· As you sit here today, do you believe that's

11· ·correct?

12· · · A.· No.

13· · · Q.· Is there anything else incorrect that you can see

14· ·here as you look at it today?

15· · · A.· Same GL account, Line No. 3, 34,171.· That was

16· ·not the principal reduction.· That was an additional

17· ·money received in the course of the operation of Green

18· ·Valley Commerce by American Nevada.

19· · · · · MR. SHAPIRO:· All right.· We'll pass the witness.

20· · · · · ARBITRATOR WALL:· Anything else?

21· · · · · MR. LEWIN:· Yeah.· Just a couple.

22· · · · · · · · · · ·FURTHER EXAMINATION

23· ·BY MR. LEWIN:

24· · · Q.· By the way, this general ledger sheet, is this

25· ·part of your computer records in your office or was this
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Page 
a general |edger that was handed to you separately? 14:32:54 1 

14: 32: 58 2 MR. SHAPI RO This physical docunent was produced 

14:33:01 3 by difton Larson Allen 

14:33: 05 4 BY MR. LEW N: 

14: 33: 06 5 Q Is this part of your electronic general |edger or 

14:33:09 6 is this -- 

14:33:09 7 A. No, it's not. It's not. 

14:33:11 8 Q In other words, your general ledgers for Geen 

14:33:15 9 Valley are maintained by yourself, and this is you got 

14:33: 18 10 some additional -- you think you got sone additiona 

14:33:20 11  docunents from -- 

14:33:21 12 A. Yes. 

14: 33:22 13 Q Are you testifying under oath that you're sure 

14: 33: 26 14 you got these -- this general |edger from American 

14:33: 28 15 Nevada? 

14: 33: 29 16 A. That's what |'mthinking, yeah. 

14:33:31 17 Q Oh, you're thinking. Do you know or are you just 

14: 33: 32 18 specul ating? 

14: 33: 33 19 A. This is not a part -- this was not a part of our 

14: 33: 37 20 document unless they loaded it into your G.. In other 

14:33: 43 21 words, we received it and then they just loaded it to 

14: 33: 46 22 have a consi stent Qui ckBook. But aside fromthat, | 

14: 33:50 23 don't think so. 

14:33:50 24 Q Ckay. Do you know whether or not this was | oaded 

14: 33: 52 25 into your -- into your electronic systenf   
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Page 
a general |edger that was handed to you separately? 14:32:54 1 

14: 32: 58 2 MR. SHAPI RO This physical docunent was produced 

14:33:01 3 by difton Larson Allen 

14:33: 05 4 BY MR. LEW N: 

14: 33: 06 5 Q Is this part of your electronic general |edger or 

14:33:09 6 is this -- 

14:33:09 7 A. No, it's not. It's not. 

14:33:11 8 Q In other words, your general ledgers for Geen 

14:33:15 9 Valley are maintained by yourself, and this is you got 

14:33: 18 10 some additional -- you think you got sone additiona 

14:33:20 11  docunents from -- 

14:33:21 12 A. Yes. 

14: 33:22 13 Q Are you testifying under oath that you're sure 

14: 33: 26 14 you got these -- this general |edger from American 

14:33: 28 15 Nevada? 

14: 33: 29 16 A. That's what |'mthinking, yeah. 

14:33:31 17 Q Oh, you're thinking. Do you know or are you just 

14: 33: 32 18 specul ating? 

14: 33: 33 19 A. This is not a part -- this was not a part of our 

14: 33: 37 20 document unless they loaded it into your G.. In other 

14:33: 43 21 words, we received it and then they just loaded it to 

14: 33: 46 22 have a consi stent Qui ckBook. But aside fromthat, | 

14: 33:50 23 don't think so. 

14:33:50 24 Q Ckay. Do you know whether or not this was | oaded 

14: 33: 52 25 into your -- into your electronic systenf   
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·1· ·a general ledger that was handed to you separately?

·2· · · · · MR. SHAPIRO:· This physical document was produced

·3· ·by Clifton Larson Allen.

·4· ·BY MR. LEWIN:

·5· · · Q.· Is this part of your electronic general ledger or

·6· ·is this --

·7· · · A.· No, it's not.· It's not.

·8· · · Q.· In other words, your general ledgers for Green

·9· ·Valley are maintained by yourself, and this is you got

10· ·some additional -- you think you got some additional

11· ·documents from --

12· · · A.· Yes.

13· · · Q.· Are you testifying under oath that you're sure

14· ·you got these -- this general ledger from American

15· ·Nevada?

16· · · A.· That's what I'm thinking, yeah.

17· · · Q.· Oh, you're thinking.· Do you know or are you just

18· ·speculating?

19· · · A.· This is not a part -- this was not a part of our

20· ·document unless they loaded it into your GL.· In other

21· ·words, we received it and then they just loaded it to

22· ·have a consistent QuickBook.· But aside from that, I

23· ·don't think so.

24· · · Q.· Okay.· Do you know whether or not this was loaded

25· ·into your -- into your electronic system?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14: 33: 54 1 A. After ten years, | don't know. 

14: 34. 03 2 Q These two entries here for principal reduction, 

14:34. 08 3 how are those handled on the tax returns, if you know? 

14:34: 12 4 Do you know? 1'Il withdraw the question. We'll find 

14:34: 19 5 that out from sonebody el se. 

14:34:18 6 MR LEWN Okay. | have nothing else. 

14: 34: 23 7 ARBI TRATOR WALL: All right. Geat. Let's take 

14:34: 25 8 ten minutes and then have M. GCerety ready. 

14: 34: 30 9 FAK 

10 ( RECESS TAKEN FROM 1:34 TO 1:49) 

11 kk 

12 Wher eupon, 

13 DANI EL GERETY, CPA, 

14 having first been called as a witness, was duly sworn 

15 and testified as follows: 

14:49:01 16 ARBI TRATOR WALL: Is it Daniel, common spelling? 

14: 49: 05 17 THE WTNESS: Cerety, GE-RE-T-Y. 

14: 49: 05 18 ARBI TRATOR WALL: All right. 

14:49: 12 19 THE W TNESS: Common spelling for Daniel, yes. 

14: 49: 16 20 ARBI TRATOR WALL: M. Lew n? 

14: 49: 20 21 MR. LEWN:. Thank you very nuch, Your Honor. 

14: 49: 22 22 ARBI TRATOR WALL: Did you get your lunch? 

14: 49: 26 23 THE WTNESS: | did. 

14: 49: 26 24 ARBI TRATOR WALL: All right. There you go. 

14:49: 27 25 THE WTNESS: | had the chicken tacos.   
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14: 33: 54 1 A. After ten years, | don't know. 

14: 34. 03 2 Q These two entries here for principal reduction, 

14:34. 08 3 how are those handled on the tax returns, if you know? 

14:34: 12 4 Do you know? 1'Il withdraw the question. We'll find 

14:34: 19 5 that out from sonebody el se. 

14:34:18 6 MR LEWN Okay. | have nothing else. 

14: 34: 23 7 ARBI TRATOR WALL: All right. Geat. Let's take 

14:34: 25 8 ten minutes and then have M. GCerety ready. 

14: 34: 30 9 FAK 

10 ( RECESS TAKEN FROM 1:34 TO 1:49) 

11 kk 

12 Wher eupon, 

13 DANI EL GERETY, CPA, 

14 having first been called as a witness, was duly sworn 

15 and testified as follows: 

14:49:01 16 ARBI TRATOR WALL: Is it Daniel, common spelling? 

14: 49: 05 17 THE WTNESS: Cerety, GE-RE-T-Y. 

14: 49: 05 18 ARBI TRATOR WALL: All right. 

14:49: 12 19 THE W TNESS: Common spelling for Daniel, yes. 

14: 49: 16 20 ARBI TRATOR WALL: M. Lew n? 

14: 49: 20 21 MR. LEWN:. Thank you very nuch, Your Honor. 

14: 49: 22 22 ARBI TRATOR WALL: Did you get your lunch? 

14: 49: 26 23 THE WTNESS: | did. 

14: 49: 26 24 ARBI TRATOR WALL: All right. There you go. 

14:49: 27 25 THE WTNESS: | had the chicken tacos.   
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·1· · · A.· After ten years, I don't know.

·2· · · Q.· These two entries here for principal reduction,

·3· ·how are those handled on the tax returns, if you know?

·4· ·Do you know?· I'll withdraw the question.· We'll find

·5· ·that out from somebody else.

·6· · · · · MR. LEWIN:· Okay.· I have nothing else.

·7· · · · · ARBITRATOR WALL:· All right.· Great.· Let's take

·8· ·ten minutes and then have Mr. Gerety ready.

·9· · · · · · · · · · · · · · · ***

10· · · · · · · ·(RECESS TAKEN FROM 1:34 TO 1:49)

11· · · · · · · · · · · · · · · ***

12· ·Whereupon,

13· · · · · · · · · · ·DANIEL GERETY, CPA,

14· ·having first been called as a witness, was duly sworn

15· ·and testified as follows:

16· · · · · ARBITRATOR WALL:· Is it Daniel, common spelling?

17· · · · · THE WITNESS:· Gerety, G-E-R-E-T-Y.

18· · · · · ARBITRATOR WALL:· All right.

19· · · · · THE WITNESS:· Common spelling for Daniel, yes.

20· · · · · ARBITRATOR WALL:· Mr. Lewin?

21· · · · · MR. LEWIN:· Thank you very much, Your Honor.

22· · · · · ARBITRATOR WALL:· Did you get your lunch?

23· · · · · THE WITNESS:· I did.

24· · · · · ARBITRATOR WALL:· All right.· There you go.

25· · · · · THE WITNESS:· I had the chicken tacos.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14:49:30 1 EXAM NATI ON 

14:49:30 2 BY MR LEWN: 

14: 49: 30 3 Q M. Cerety, what is your current occupation? 

14: 49: 33 4 A. | amthe founder and president of Gerety & 

14: 49: 38 5 Associ ates CPAs. 

14: 49: 40 6 Q And how | ong have you been doing that? 

14: 49: 43 7 A. M firmitself | started in 2004, and prior to 

14:49:50 8 that from 1982 through 2004 | was an enpl oyee or 

14: 49: 59 9 actually a tax partner with RSM M3 adrey. So | was 

14:50: 06 10 wth them al nost 23 years prior to starting ny own firm 

14:50: 12 11 Q Do you have an enphasis in the tax field? 

14:50: 15 12 A. Yes. | do specialize in tax. Started off in 

14:50: 20 13 audit but switched to tax, like, back in '85. Been 

14:50: 23 14 specializing with that also along with gift and estate 

14:50: 29 15 planning, structuring deals and transactions for 

14:50: 29 16 clients. 

14:50: 34 17 Q Wen you say structuring transactions, does any 

14:50: 34 18 of those transactions have to do with the sale and 

14: 50: 37 19 purchase of businesses? 

14: 50: 38 20 A. Yes. All the tine. 

14:50: 40 21 Q How nuch -- how about real estate devel opnent? 

14:50: 44 22 Have you had any experience in real estate devel opnent? 

14:50: 47 23 A. Yes. In all areas from just subdividing |and, 

14:50: 54 24 putting in the roads, to hone building to commercial 

14:50: 57 25 builders to the subcontractors involved. A substantial   
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14:49:30 1 EXAM NATI ON 

14:49:30 2 BY MR LEWN: 

14: 49: 30 3 Q M. Cerety, what is your current occupation? 

14: 49: 33 4 A. | amthe founder and president of Gerety & 

14: 49: 38 5 Associ ates CPAs. 

14: 49: 40 6 Q And how | ong have you been doing that? 

14: 49: 43 7 A. M firmitself | started in 2004, and prior to 

14:49:50 8 that from 1982 through 2004 | was an enpl oyee or 

14: 49: 59 9 actually a tax partner with RSM M3 adrey. So | was 

14:50: 06 10 wth them al nost 23 years prior to starting ny own firm 

14:50: 12 11 Q Do you have an enphasis in the tax field? 

14:50: 15 12 A. Yes. | do specialize in tax. Started off in 

14:50: 20 13 audit but switched to tax, like, back in '85. Been 

14:50: 23 14 specializing with that also along with gift and estate 

14:50: 29 15 planning, structuring deals and transactions for 

14:50: 29 16 clients. 

14:50: 34 17 Q Wen you say structuring transactions, does any 

14:50: 34 18 of those transactions have to do with the sale and 

14: 50: 37 19 purchase of businesses? 

14: 50: 38 20 A. Yes. All the tine. 

14:50: 40 21 Q How nuch -- how about real estate devel opnent? 

14:50: 44 22 Have you had any experience in real estate devel opnent? 

14:50: 47 23 A. Yes. In all areas from just subdividing |and, 

14:50: 54 24 putting in the roads, to hone building to commercial 

14:50: 57 25 builders to the subcontractors involved. A substantial   
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·1· · · · · · · · · · · · · EXAMINATION

·2· ·BY MR. LEWIN:

·3· · · Q.· Mr. Gerety, what is your current occupation?

·4· · · A.· I am the founder and president of Gerety &

·5· ·Associates CPAs.

·6· · · Q.· And how long have you been doing that?

·7· · · A.· My firm itself I started in 2004, and prior to

·8· ·that from 1982 through 2004 I was an employee or

·9· ·actually a tax partner with RSM McGladrey.· So I was

10· ·with them almost 23 years prior to starting my own firm.

11· · · Q.· Do you have an emphasis in the tax field?

12· · · A.· Yes.· I do specialize in tax.· Started off in

13· ·audit but switched to tax, like, back in '85.· Been

14· ·specializing with that also along with gift and estate

15· ·planning, structuring deals and transactions for

16· ·clients.

17· · · Q.· When you say structuring transactions, does any

18· ·of those transactions have to do with the sale and

19· ·purchase of businesses?

20· · · A.· Yes.· All the time.

21· · · Q.· How much -- how about real estate development?

22· ·Have you had any experience in real estate development?

23· · · A.· Yes.· In all areas from just subdividing land,

24· ·putting in the roads, to home building to commercial

25· ·builders to the subcontractors involved.· A substantial
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14:51: 02 1 real estate background. rage © 

14:51: 03 2 Q Can you tell us, without revealing the nanes, how 

14:51: 08 3 many clients you have in the real estate business such 

14:51: 11 4 as owning and operating shopping centers? 

14:51:15 5 Today or over my career? 

14:51:17 6 Over your career. 

14:51:19 7 Ch, geez. Easily over 40. [If you include farm 

14:51:31 8 | and and devel opi ng, there's another 200 on top of that. 

14:51: 37 9 Q How many transactions have you been involved with 

14:51: 40 10 that dealt with the purchase or sale of a business or an 

14:51: 44 11 interest in a business? 

14:51: 45 12 A. This is a guess because | haven't kept count, but 

14:51: 57 13 at least 30 or nore. 

14:51:59 14 Q And would you outline your educational background 

14:52: 03 15 for us? 

14:52: 03 16 A. Yes. | have ny undergraduate degree from 

14:52: 08 17 St. Anbrose College in Davenport, lowa with a major in 

14:52:14 18 business and a major in accounting. Received my CPA 

14:52: 21 19 Passed that in '81. Gaduated fromcollege in 1980 with 

14:52: 27 20 ny undergraduate degree, and since then it's all been 

14:52: 32 21 | ots of continuing education. | get 60 to 80 hours a 

14:52: 37 22 year in continuing education alnost entirely in tax and 

14:52: 44 23 estate planning. | go to a lot of -- a lot of |egal 

14:52: 50 24 training too when it cones to the estate and gift areas. 

14: 52: 56 25 Tax and estate tax.   
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14:51: 02 1 real estate background. rage © 

14:51: 03 2 Q Can you tell us, without revealing the nanes, how 

14:51: 08 3 many clients you have in the real estate business such 

14:51: 11 4 as owning and operating shopping centers? 

14:51:15 5 Today or over my career? 

14:51:17 6 Over your career. 

14:51:19 7 Ch, geez. Easily over 40. [If you include farm 

14:51:31 8 | and and devel opi ng, there's another 200 on top of that. 

14:51: 37 9 Q How many transactions have you been involved with 

14:51: 40 10 that dealt with the purchase or sale of a business or an 

14:51: 44 11 interest in a business? 

14:51: 45 12 A. This is a guess because | haven't kept count, but 

14:51: 57 13 at least 30 or nore. 

14:51:59 14 Q And would you outline your educational background 

14:52: 03 15 for us? 

14:52: 03 16 A. Yes. | have ny undergraduate degree from 

14:52: 08 17 St. Anbrose College in Davenport, lowa with a major in 

14:52:14 18 business and a major in accounting. Received my CPA 

14:52: 21 19 Passed that in '81. Gaduated fromcollege in 1980 with 

14:52: 27 20 ny undergraduate degree, and since then it's all been 

14:52: 32 21 | ots of continuing education. | get 60 to 80 hours a 

14:52: 37 22 year in continuing education alnost entirely in tax and 

14:52: 44 23 estate planning. | go to a lot of -- a lot of |egal 

14:52: 50 24 training too when it cones to the estate and gift areas. 

14: 52: 56 25 Tax and estate tax.   
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·1· ·real estate background.

·2· · · Q.· Can you tell us, without revealing the names, how

·3· ·many clients you have in the real estate business such

·4· ·as owning and operating shopping centers?

·5· · · A.· Today or over my career?

·6· · · Q.· Over your career.

·7· · · A.· Oh, geez.· Easily over 40.· If you include farm

·8· ·land and developing, there's another 200 on top of that.

·9· · · Q.· How many transactions have you been involved with

10· ·that dealt with the purchase or sale of a business or an

11· ·interest in a business?

12· · · A.· This is a guess because I haven't kept count, but

13· ·at least 30 or more.

14· · · Q.· And would you outline your educational background

15· ·for us?

16· · · A.· Yes.· I have my undergraduate degree from

17· ·St. Ambrose College in Davenport, Iowa with a major in

18· ·business and a major in accounting.· Received my CPA.

19· ·Passed that in '81.· Graduated from college in 1980 with

20· ·my undergraduate degree, and since then it's all been

21· ·lots of continuing education.· I get 60 to 80 hours a

22· ·year in continuing education almost entirely in tax and

23· ·estate planning.· I go to a lot of -- a lot of legal

24· ·training too when it comes to the estate and gift areas.

25· ·Tax and estate tax.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Pa 
Q Try to keep your voice up because the court 14:52: 56 1 

14:52: 59 2 reporter is sitting over there so she has to be able to 

14:53: 03 3 hear you. 

14:53:03 4 A. kay. 

14:53: 03 5 Q Wen did you get your CPA |icense? 

14:53: 07 6 ARBI TRATOR WALL: '81. 

14:53:09 7 A. | passed the examin "81. | think |I got ny first 

14:53: 13 8 license in Illinois in '82 because | passed the examin 

14:53:18 9 Novenber of '81. 

14:53: 20 10 BY MR. LEWN: 

14:53: 20 11 Have you ever given expert testinony before? 

14:53: 22 12 Yes. 

14:53: 23 13 And on how many occasi ons? 

14:53: 26 14 | haven't really kept count on that, but I've 

14:53: 32 15 testified in court probably four tines, and involved as 

14:53: 41 16 an expert probably 20 tines | would think. [It's on ny 

14:53: 48 17 CV. | just haven't | ooked. 

14:53:53 18 MR. LEWN:. Your Honor, I'd like to offer his CV 

14:53: 56 19 into evidence. 

14:53: 58 20 ARBI TRATOR WALL: What nunber? 

14:53:59 21 MR LEWN:. | think that will be 202. 

14:54:01 22 MR SHAPIRO Are you saying next in line? 

14:54:01 23 MR LEWN Next inline. | don't think -- it's 

14:54: 04 24 not in the book. 

14: 54: 07 25 THE WTNESS: |'ve been designated as a speci al   
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Pa 
Q Try to keep your voice up because the court 14:52: 56 1 

14:52: 59 2 reporter is sitting over there so she has to be able to 

14:53: 03 3 hear you. 

14:53:03 4 A. kay. 

14:53: 03 5 Q Wen did you get your CPA |icense? 

14:53: 07 6 ARBI TRATOR WALL: '81. 

14:53:09 7 A. | passed the examin "81. | think |I got ny first 

14:53: 13 8 license in Illinois in '82 because | passed the examin 

14:53:18 9 Novenber of '81. 

14:53: 20 10 BY MR. LEWN: 

14:53: 20 11 Have you ever given expert testinony before? 

14:53: 22 12 Yes. 

14:53: 23 13 And on how many occasi ons? 

14:53: 26 14 | haven't really kept count on that, but I've 

14:53: 32 15 testified in court probably four tines, and involved as 

14:53: 41 16 an expert probably 20 tines | would think. [It's on ny 

14:53: 48 17 CV. | just haven't | ooked. 

14:53:53 18 MR. LEWN:. Your Honor, I'd like to offer his CV 

14:53: 56 19 into evidence. 

14:53: 58 20 ARBI TRATOR WALL: What nunber? 

14:53:59 21 MR LEWN:. | think that will be 202. 

14:54:01 22 MR SHAPIRO Are you saying next in line? 

14:54:01 23 MR LEWN Next inline. | don't think -- it's 

14:54: 04 24 not in the book. 

14: 54: 07 25 THE WTNESS: |'ve been designated as a speci al   
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·1· · · Q.· Try to keep your voice up because the court

·2· ·reporter is sitting over there so she has to be able to

·3· ·hear you.

·4· · · A.· Okay.

·5· · · Q.· When did you get your CPA license?

·6· · · · · ARBITRATOR WALL:· '81.

·7· · · A.· I passed the exam in '81.· I think I got my first

·8· ·license in Illinois in '82 because I passed the exam in

·9· ·November of '81.

10· ·BY MR. LEWIN:

11· · · Q.· Have you ever given expert testimony before?

12· · · A.· Yes.

13· · · Q.· And on how many occasions?

14· · · A.· I haven't really kept count on that, but I've

15· ·testified in court probably four times, and involved as

16· ·an expert probably 20 times I would think.· It's on my

17· ·CV.· I just haven't looked.

18· · · · · MR. LEWIN:· Your Honor, I'd like to offer his CV

19· ·into evidence.

20· · · · · ARBITRATOR WALL:· What number?

21· · · · · MR. LEWIN:· I think that will be 202.

22· · · · · MR. SHAPIRO:· Are you saying next in line?

23· · · · · MR. LEWIN:· Next in line.· I don't think -- it's

24· ·not in the book.

25· · · · · THE WITNESS:· I've been designated as a special
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14:54: 10 1 master for the court probably three or four tines. 

14:54: 16 2 ARBI TRATOR WALL: Any objection to 202? 

14:54: 18 3 MR. GERRARD: Yes. We have an objection to it. 

14:54: 20 4 We've objected to all hearsay docunents com ng from 

14:54:24 5 expert reports, which a CVis. He can testify to his 

14: 54: 28 6 qualifications. 

14:54: 31 7 ARBI TRATOR WALL: | don't know that | really need 

14:54: 33 8 his CW 

14:54: 34 9 MR. CERRARD: And we're fine with his 

14:54: 36 10 qualifications. 

14:54: 37 11 ARBI TRATOR WALL: You're not challenging him his 

14:54: 44 12 qualifications to testify? 

14:54: 44 13 MR. GERRARD: No. | think he's qualified. 

14:54: 45 14 ARBI TRATOR WALL: All right. 

14:54: 45 15 BY MR LEWN: 

14: 54: 45 16 Q Do you sit on any boards or the chapter of any 

14:54:52 17 CPA societies? 

14:54: 54 18 A. Chapters of what? 

14:54:54 19 Q Do you sit on the board of any CPA societies? 

14:54: 54 20 A. Yes. | sit on the boards. | sit on a |ot of 

14:54: 58 21 boards, actually. In that particular, | sit on the 

14:55: 01 22 Southern Nevada CPA Society board. | have sat on the 

14: 55: 06 23 tax committee for the Nevada CPA Society. | also sat on 

14:55: 11 24 the board for STEP, which is the Society of Trust and 

14:55: 17 25 Estate Professionals. In the past I've sat on the board   
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14:54: 10 1 master for the court probably three or four tines. 

14:54: 16 2 ARBI TRATOR WALL: Any objection to 202? 

14:54: 18 3 MR. GERRARD: Yes. We have an objection to it. 

14:54: 20 4 We've objected to all hearsay docunents com ng from 

14:54:24 5 expert reports, which a CVis. He can testify to his 

14: 54: 28 6 qualifications. 

14:54: 31 7 ARBI TRATOR WALL: | don't know that | really need 

14:54: 33 8 his CW 

14:54: 34 9 MR. CERRARD: And we're fine with his 

14:54: 36 10 qualifications. 

14:54: 37 11 ARBI TRATOR WALL: You're not challenging him his 

14:54: 44 12 qualifications to testify? 

14:54: 44 13 MR. GERRARD: No. | think he's qualified. 

14:54: 45 14 ARBI TRATOR WALL: All right. 

14:54: 45 15 BY MR LEWN: 

14: 54: 45 16 Q Do you sit on any boards or the chapter of any 

14:54:52 17 CPA societies? 

14:54: 54 18 A. Chapters of what? 

14:54:54 19 Q Do you sit on the board of any CPA societies? 

14:54: 54 20 A. Yes. | sit on the boards. | sit on a |ot of 

14:54: 58 21 boards, actually. In that particular, | sit on the 

14:55: 01 22 Southern Nevada CPA Society board. | have sat on the 

14: 55: 06 23 tax committee for the Nevada CPA Society. | also sat on 

14:55: 11 24 the board for STEP, which is the Society of Trust and 

14:55: 17 25 Estate Professionals. In the past I've sat on the board   
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·1· ·master for the court probably three or four times.

·2· · · · · ARBITRATOR WALL:· Any objection to 202?

·3· · · · · MR. GERRARD:· Yes.· We have an objection to it.

·4· ·We've objected to all hearsay documents coming from

·5· ·expert reports, which a CV is.· He can testify to his

·6· ·qualifications.

·7· · · · · ARBITRATOR WALL:· I don't know that I really need

·8· ·his CV.

·9· · · · · MR. GERRARD:· And we're fine with his

10· ·qualifications.

11· · · · · ARBITRATOR WALL:· You're not challenging him, his

12· ·qualifications to testify?

13· · · · · MR. GERRARD:· No.· I think he's qualified.

14· · · · · ARBITRATOR WALL:· All right.

15· ·BY MR. LEWIN:

16· · · Q.· Do you sit on any boards or the chapter of any

17· ·CPA societies?

18· · · A.· Chapters of what?

19· · · Q.· Do you sit on the board of any CPA societies?

20· · · A.· Yes.· I sit on the boards.· I sit on a lot of

21· ·boards, actually.· In that particular, I sit on the

22· ·Southern Nevada CPA Society board.· I have sat on the

23· ·tax committee for the Nevada CPA Society.· I also sat on

24· ·the board for STEP, which is the Society of Trust and

25· ·Estate Professionals.· In the past I've sat on the board
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14:55: 21 1 for the Southern Nevada Planning Council. Past 

14: 55: 25 2 president of that. 

14: 55: 27 3 MR LEWN. So he's accepted as an expert, Your 

14:55: 31 4 Honor ? 

14:55: 31 5 ARBI TRATOR WALL: They're not challenging his 

14: 55: 33 6 qualifications. 

14:55: 35 7 MR LEWN  Ckay. 

14:55: 35 8 BY MR. LEWN: 

14: 55: 35 9 Q What was your assignment in this case? 

14: 55: 37 10 A. | was engaged to really review the operating 

14:55: 44 11 agreenent, look at the prior returns, determ ne how 

14: 55: 49 12 allocations had been nade over the years that the entity 

14:55:55 13 was in existence, and then also to determ ne what the 

14: 56: 00 14 sales price would be under the -- based on the operating 

14: 56: 05 15 agreement and cal cul ate, you know, the fair market 

14:56: 11 16 value, COP, capital that go into that cal culation. 

14: 56: 16 17 Q So you | ooked into whether or not cash had been 

14: 56: 21 18 distributed properly? 

14: 56: 22 19 A | did. 

14: 56: 22 20 Q And you were asked to determ ne whether -- were 

14:56: 29 21 you asked to determ ne anything with respect to the 

14:56: 34 22 operating agreement in terns of the special allocation 

14: 56: 37 23 and distribution (inaudible)? 

14:56: 39 24 | was. 

14: 56: 40 25 Q So have you formed any opinions in this matter?   
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14:55: 21 1 for the Southern Nevada Planning Council. Past 

14: 55: 25 2 president of that. 

14: 55: 27 3 MR LEWN. So he's accepted as an expert, Your 

14:55: 31 4 Honor ? 

14:55: 31 5 ARBI TRATOR WALL: They're not challenging his 

14: 55: 33 6 qualifications. 

14:55: 35 7 MR LEWN  Ckay. 

14:55: 35 8 BY MR. LEWN: 

14: 55: 35 9 Q What was your assignment in this case? 

14: 55: 37 10 A. | was engaged to really review the operating 

14:55: 44 11 agreenent, look at the prior returns, determ ne how 

14: 55: 49 12 allocations had been nade over the years that the entity 

14:55:55 13 was in existence, and then also to determ ne what the 

14: 56: 00 14 sales price would be under the -- based on the operating 

14: 56: 05 15 agreement and cal cul ate, you know, the fair market 

14:56: 11 16 value, COP, capital that go into that cal culation. 

14: 56: 16 17 Q So you | ooked into whether or not cash had been 

14: 56: 21 18 distributed properly? 

14: 56: 22 19 A | did. 

14: 56: 22 20 Q And you were asked to determ ne whether -- were 

14:56: 29 21 you asked to determ ne anything with respect to the 

14:56: 34 22 operating agreement in terns of the special allocation 

14: 56: 37 23 and distribution (inaudible)? 

14:56: 39 24 | was. 

14: 56: 40 25 Q So have you formed any opinions in this matter?   
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·1· ·for the Southern Nevada Planning Council.· Past

·2· ·president of that.

·3· · · · · MR. LEWIN:· So he's accepted as an expert, Your

·4· ·Honor?

·5· · · · · ARBITRATOR WALL:· They're not challenging his

·6· ·qualifications.

·7· · · · · MR. LEWIN:· Okay.

·8· ·BY MR. LEWIN:

·9· · · Q.· What was your assignment in this case?

10· · · A.· I was engaged to really review the operating

11· ·agreement, look at the prior returns, determine how

12· ·allocations had been made over the years that the entity

13· ·was in existence, and then also to determine what the

14· ·sales price would be under the -- based on the operating

15· ·agreement and calculate, you know, the fair market

16· ·value, COP, capital that go into that calculation.

17· · · Q.· So you looked into whether or not cash had been

18· ·distributed properly?

19· · · A.· I did.

20· · · Q.· And you were asked to determine whether -- were

21· ·you asked to determine anything with respect to the

22· ·operating agreement in terms of the special allocation

23· ·and distribution (inaudible)?

24· · · A.· Yes, I was.

25· · · Q.· So have you formed any opinions in this matter?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

14: 56: 42 1 A. | have. 

14: 56: 42 2 Q Can you tell His Honor what those are? 

14: 56: 45 3 A. Well, ny opinion has been that the conpany has 

14:56: 51 4 not followed the operating agreenent in determ ning the 

14:56: 57 5 al l ocation of income and profits and in determ ning the 

14:57:01 6 amount of distributions that should be paid each year in 

14:57:08 7 parti cul ar. 

14:57: 13 8 Q Were you also asked to | ook at whether incone was 

14:57:19 9 posted as ordinary income as opposed to capital 

14:57:22 10 transactions? 

14:57. 23 11 A. That was part of determ ning whether the incone 

14:57: 26 12 had been allocated properly, so yes. 

14:57: 29 13 Q And you looked into whether -- did you nake any 

14:57: 33 14 opinions as to whether or not the proceeds fromthe 

14:57: 36 15 sales -- of the three sales of property were properly 

14:57: 39 16 distributed and recorded? 

14:57: 40 17 A. | did issue an opinion on that. 

14:57: 42 18 Q And did you -- were you asked to render an 

14:57: 46 19 opinion on whether or not when the waterfall speci al 

14:57:50 20 allocation was triggered? 

14:57:52 21 A. Yes. 

14:57: 52 22 Q Okay. So what docunents did you | ook at in order 

14: 58: 02 23 to form your opinion? 

14: 58: 03 24 A. Initially I looked at the operating agreenent to 

14:58: 06 25 determine what its terns were, and then | went through   
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14: 56: 42 1 A. | have. 

14: 56: 42 2 Q Can you tell His Honor what those are? 

14: 56: 45 3 A. Well, ny opinion has been that the conpany has 

14:56: 51 4 not followed the operating agreenent in determ ning the 

14:56: 57 5 al l ocation of income and profits and in determ ning the 

14:57:01 6 amount of distributions that should be paid each year in 

14:57:08 7 parti cul ar. 

14:57: 13 8 Q Were you also asked to | ook at whether incone was 

14:57:19 9 posted as ordinary income as opposed to capital 

14:57:22 10 transactions? 

14:57. 23 11 A. That was part of determ ning whether the incone 

14:57: 26 12 had been allocated properly, so yes. 

14:57: 29 13 Q And you looked into whether -- did you nake any 

14:57: 33 14 opinions as to whether or not the proceeds fromthe 

14:57: 36 15 sales -- of the three sales of property were properly 

14:57: 39 16 distributed and recorded? 

14:57: 40 17 A. | did issue an opinion on that. 

14:57: 42 18 Q And did you -- were you asked to render an 

14:57: 46 19 opinion on whether or not when the waterfall speci al 

14:57:50 20 allocation was triggered? 

14:57:52 21 A. Yes. 

14:57: 52 22 Q Okay. So what docunents did you | ook at in order 

14: 58: 02 23 to form your opinion? 

14: 58: 03 24 A. Initially I looked at the operating agreenent to 

14:58: 06 25 determine what its terns were, and then | went through   
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·1· · · A.· I have.

·2· · · Q.· Can you tell His Honor what those are?

·3· · · A.· Well, my opinion has been that the company has

·4· ·not followed the operating agreement in determining the

·5· ·allocation of income and profits and in determining the

·6· ·amount of distributions that should be paid each year in

·7· ·particular.

·8· · · Q.· Were you also asked to look at whether income was

·9· ·posted as ordinary income as opposed to capital

10· ·transactions?

11· · · A.· That was part of determining whether the income

12· ·had been allocated properly, so yes.

13· · · Q.· And you looked into whether -- did you make any

14· ·opinions as to whether or not the proceeds from the

15· ·sales -- of the three sales of property were properly

16· ·distributed and recorded?

17· · · A.· I did issue an opinion on that.

18· · · Q.· And did you -- were you asked to render an

19· ·opinion on whether or not when the waterfall special

20· ·allocation was triggered?

21· · · A.· Yes.

22· · · Q.· Okay.· So what documents did you look at in order

23· ·to form your opinion?

24· · · A.· Initially I looked at the operating agreement to

25· ·determine what its terms were, and then I went through
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14:58: 12 1 all the tax returns because there was a good summa Sof 

14:58: 16 2 the -- what took place because it was all reported on 

14:58: 20 3 the tax returns, what the distributions were, what types 

14: 58: 24 4 of income was reported. 

14:58: 27 5 And then | looked at the G.s for sone of the 

14:58: 30 6 years, especially 2011 when the deed of lieu or 

14:58: 41 7 foreclosure took place to see what transactions cane 

14: 58: 46 8 into cash. And then laid out a spreadsheet saying -- 

14:58: 48 9 you know, that identified in one colum here's what was 

14:58:51 10 reported on the tax returns for incone allocations and 

14:58: 55 11 distributions, and then set another colum as the way | 

14: 58: 59 12 thought it should be based on ny interpretation of the 

14:59: 03 13 operating agreenent and then conpared the two. 

14:59: 07 14 Q Let's turn to the operating agreenent. That's 

14:59:11 15 Exhibit 5. 

14:59: 13 16 Ckay. 

14:59: 25 17 Did you read this entire operating agreenent? 

14:59: 27 18 | did. 

14: 59: 28 19 In particular, were there any portions of this 

14:59: 31 20 agreenent that you focused on? 

14:59: 33 21 A. Yes. | nean, there was a nunber of sections that 

14:59: 40 22 | looked at carefully. 

14:59: 45 23 Q Wat sections are those? 

14:59: 47 24 A. | can go through. | looked at -- the first part 

15: 00: 07 25 is -- looked at Section 3 of the operating agreenent,   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006272

ARBI TRATI ON, DAY 3 - 03/19/2021 

14:58: 12 1 all the tax returns because there was a good summa Sof 

14:58: 16 2 the -- what took place because it was all reported on 

14:58: 20 3 the tax returns, what the distributions were, what types 

14: 58: 24 4 of income was reported. 

14:58: 27 5 And then | looked at the G.s for sone of the 

14:58: 30 6 years, especially 2011 when the deed of lieu or 

14:58: 41 7 foreclosure took place to see what transactions cane 

14: 58: 46 8 into cash. And then laid out a spreadsheet saying -- 

14:58: 48 9 you know, that identified in one colum here's what was 

14:58:51 10 reported on the tax returns for incone allocations and 

14:58: 55 11 distributions, and then set another colum as the way | 

14: 58: 59 12 thought it should be based on ny interpretation of the 

14:59: 03 13 operating agreenent and then conpared the two. 

14:59: 07 14 Q Let's turn to the operating agreenent. That's 

14:59:11 15 Exhibit 5. 

14:59: 13 16 Ckay. 

14:59: 25 17 Did you read this entire operating agreenent? 

14:59: 27 18 | did. 

14: 59: 28 19 In particular, were there any portions of this 

14:59: 31 20 agreenent that you focused on? 

14:59: 33 21 A. Yes. | nean, there was a nunber of sections that 

14:59: 40 22 | looked at carefully. 

14:59: 45 23 Q Wat sections are those? 

14:59: 47 24 A. | can go through. | looked at -- the first part 

15: 00: 07 25 is -- looked at Section 3 of the operating agreenent,   
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·1· ·all the tax returns because there was a good summary of

·2· ·the -- what took place because it was all reported on

·3· ·the tax returns, what the distributions were, what types

·4· ·of income was reported.

·5· · · · · And then I looked at the GLs for some of the

·6· ·years, especially 2011 when the deed of lieu or

·7· ·foreclosure took place to see what transactions came

·8· ·into cash.· And then laid out a spreadsheet saying --

·9· ·you know, that identified in one column here's what was

10· ·reported on the tax returns for income allocations and

11· ·distributions, and then set another column as the way I

12· ·thought it should be based on my interpretation of the

13· ·operating agreement and then compared the two.

14· · · Q.· Let's turn to the operating agreement.· That's

15· ·Exhibit 5.

16· · · A.· Okay.

17· · · Q.· Did you read this entire operating agreement?

18· · · A.· I did.

19· · · Q.· In particular, were there any portions of this

20· ·agreement that you focused on?

21· · · A.· Yes.· I mean, there was a number of sections that

22· ·I looked at carefully.

23· · · Q.· What sections are those?

24· · · A.· I can go through.· I looked at -- the first part

25· ·is -- looked at Section 3 of the operating agreement,
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: ~ag 
the right of first refusal for sales of interest to 15:00: 14 1 

15:00: 18 2 nmenbers. | also |ooked at -- 

15: 00: 28 3 Q Are you talking about Section 3 but it's numbered 

15: 00: 33 4 Section 4 at the botton? 

15:00: 33 5 A. Yes, right. Yeah, article -- the sections are 

15:00: 40 6 messed up. The title of that starts at Section Ill and 

15:00: 45 7 then it goes everything underneath it is Section IV. 

15:00: 49 8 Q Wat other sections did you | ook at? 

15:00: 55 9 A. | looked at -- again, it starts with Section II] 

15:01: 05 10 IV, and V, but it's under the heading of distribution of 

15:01: 10 11 profits. 

15:01: 11 12 MR. GERRARD: Can you give us a page nunber? 

15:01: 13 13 It's easier. 

15:01: 17 14 THE WTNESS: Yes. Bates stanp is Bidsal 12, 

15:01: 22 15 Page 12 of the operating agreenent. 

15:01: 24 16 So | | ooked at -- 

15:01: 26 17 LEW N: 

15:01: 27 18 What about that section were you interested in? 

15:01: 30 19 So on -- first is to determi ne how profits -- you 

15:01: 34 20 know, and so forth. So profits says, "Shall be 

15:01: 38 21 distributed to the nenbers fromtine to tine permtted 

15:01: 41 22 under law." And then it provides that "by the manager, 

15:01: 48 23 provided, however, that all distributions shall be in 

15:01: 51 24 accordance wth Exhibit B attached hereto.” 

15:01: 55 25 | | ooked at the record date Section IV which says   
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: ~ag 
the right of first refusal for sales of interest to 15:00: 14 1 

15:00: 18 2 nmenbers. | also |ooked at -- 

15: 00: 28 3 Q Are you talking about Section 3 but it's numbered 

15: 00: 33 4 Section 4 at the botton? 

15:00: 33 5 A. Yes, right. Yeah, article -- the sections are 

15:00: 40 6 messed up. The title of that starts at Section Ill and 

15:00: 45 7 then it goes everything underneath it is Section IV. 

15:00: 49 8 Q Wat other sections did you | ook at? 

15:00: 55 9 A. | looked at -- again, it starts with Section II] 

15:01: 05 10 IV, and V, but it's under the heading of distribution of 

15:01: 10 11 profits. 

15:01: 11 12 MR. GERRARD: Can you give us a page nunber? 

15:01: 13 13 It's easier. 

15:01: 17 14 THE WTNESS: Yes. Bates stanp is Bidsal 12, 

15:01: 22 15 Page 12 of the operating agreenent. 

15:01: 24 16 So | | ooked at -- 

15:01: 26 17 LEW N: 

15:01: 27 18 What about that section were you interested in? 

15:01: 30 19 So on -- first is to determi ne how profits -- you 

15:01: 34 20 know, and so forth. So profits says, "Shall be 

15:01: 38 21 distributed to the nenbers fromtine to tine permtted 

15:01: 41 22 under law." And then it provides that "by the manager, 

15:01: 48 23 provided, however, that all distributions shall be in 

15:01: 51 24 accordance wth Exhibit B attached hereto.” 

15:01: 55 25 | | ooked at the record date Section IV which says   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006273

Page 848
·1· ·the right of first refusal for sales of interest to

·2· ·members.· I also looked at --

·3· · · Q.· Are you talking about Section 3 but it's numbered

·4· ·Section 4 at the bottom?

·5· · · A.· Yes, right.· Yeah, article -- the sections are

·6· ·messed up.· The title of that starts at Section III and

·7· ·then it goes everything underneath it is Section IV.

·8· · · Q.· What other sections did you look at?

·9· · · A.· I looked at -- again, it starts with Section III,

10· ·IV, and V, but it's under the heading of distribution of

11· ·profits.

12· · · · · MR. GERRARD:· Can you give us a page number?

13· ·It's easier.

14· · · · · THE WITNESS:· Yes.· Bates stamp is Bidsal 12,

15· ·Page 12 of the operating agreement.

16· · · A.· So I looked at --

17· ·BY MR. LEWIN:

18· · · Q.· What about that section were you interested in?

19· · · A.· So on -- first is to determine how profits -- you

20· ·know, and so forth.· So profits says, "Shall be

21· ·distributed to the members from time to time permitted

22· ·under law."· And then it provides that "by the manager,

23· ·provided, however, that all distributions shall be in

24· ·accordance with Exhibit B attached hereto."

25· · · · · I looked at the record date Section IV which says
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Co ~ag 
that the record date for determ ning nenbers who are 15:01: 59 1 

15: 02: 02 2 entitled to receive payment of any distribution of 

15:02: 06 3 profits shall be the day on which the manager adopts the 

15:02: 11 4 resolution for payment of a distribution of profits. 

15:02: 15 5 Q Before you go on, did you ever see any resol ution 

15:02: 17 6 by the manager -- 

15:02: 18 7 No. 

15:02:19 8 -- in this case? 

15:02: 21 9 Ckay. Keep going. 

15:02: 23 10 And then there's sone nore a few sentences after 

15:02: 24 11 that. But then also it says participation -- Section V, 

15:02: 30 12 "Each nmenber's participation in the distribution shall 

15: 02: 33 13 be in accordance with Exhibit B, subject to the tax 

15:02: 38 14 provisions of Exhibit A" 

15: 02: 39 15 Q Okay. So what did you understand "subject to the 

15: 02: 42 16 tax provisions of Exhibit A" meant? 

15: 02: 44 17 A. Well, that, for instance, if there was a -- if 

15: 02: 52 18 there were | osses that reduced nenbers' capital accounts 

15:02: 59 19 below zero, Exhibit Ais going to say, well, those have 

15:03: 04 20 to be restored as quick as possible. There's a 

15:03: 06 21 restoration clause in there which is all follow ng Code 

15:03: 09 22 Section 704 or to nake sure the operating agreenent had 

15:03: 13 23 substantial economic effect. 

15:03: 16 24 But it was where the provisions of really 

15:03: 17 25 Section 1.704-1 could override the normal allocation   
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Co ~ag 
that the record date for determ ning nenbers who are 15:01: 59 1 

15: 02: 02 2 entitled to receive payment of any distribution of 

15:02: 06 3 profits shall be the day on which the manager adopts the 

15:02: 11 4 resolution for payment of a distribution of profits. 

15:02: 15 5 Q Before you go on, did you ever see any resol ution 

15:02: 17 6 by the manager -- 

15:02: 18 7 No. 

15:02:19 8 -- in this case? 

15:02: 21 9 Ckay. Keep going. 

15:02: 23 10 And then there's sone nore a few sentences after 

15:02: 24 11 that. But then also it says participation -- Section V, 

15:02: 30 12 "Each nmenber's participation in the distribution shall 

15: 02: 33 13 be in accordance with Exhibit B, subject to the tax 

15:02: 38 14 provisions of Exhibit A" 

15: 02: 39 15 Q Okay. So what did you understand "subject to the 

15: 02: 42 16 tax provisions of Exhibit A" meant? 

15: 02: 44 17 A. Well, that, for instance, if there was a -- if 

15: 02: 52 18 there were | osses that reduced nenbers' capital accounts 

15:02: 59 19 below zero, Exhibit Ais going to say, well, those have 

15:03: 04 20 to be restored as quick as possible. There's a 

15:03: 06 21 restoration clause in there which is all follow ng Code 

15:03: 09 22 Section 704 or to nake sure the operating agreenent had 

15:03: 13 23 substantial economic effect. 

15:03: 16 24 But it was where the provisions of really 

15:03: 17 25 Section 1.704-1 could override the normal allocation   
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·1· ·that the record date for determining members who are

·2· ·entitled to receive payment of any distribution of

·3· ·profits shall be the day on which the manager adopts the

·4· ·resolution for payment of a distribution of profits.

·5· · · Q.· Before you go on, did you ever see any resolution

·6· ·by the manager --

·7· · · A.· No.

·8· · · Q.· -- in this case?

·9· · · · · Okay.· Keep going.

10· · · A.· And then there's some more a few sentences after

11· ·that.· But then also it says participation -- Section V,

12· ·"Each member's participation in the distribution shall

13· ·be in accordance with Exhibit B, subject to the tax

14· ·provisions of Exhibit A."

15· · · Q.· Okay.· So what did you understand "subject to the

16· ·tax provisions of Exhibit A" meant?

17· · · A.· Well, that, for instance, if there was a -- if

18· ·there were losses that reduced members' capital accounts

19· ·below zero, Exhibit A is going to say, well, those have

20· ·to be restored as quick as possible.· There's a

21· ·restoration clause in there which is all following Code

22· ·Section 704 or to make sure the operating agreement had

23· ·substantial economic effect.

24· · · · · But it was where the provisions of really

25· ·Section 1.704-1 could override the normal allocation
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potentially if that ever cane into play, so that's where 15:03: 22 1 

15:03: 29 2 it would override the allocations under the operating 

15: 03: 33 3 agreement. And that's where -- but generally that 

15:03: 36 4 wouldn't -- didn't happen during the operation of this. 

15:03: 42 5 Q So anything else in this section that you felt -- 

15: 03: 49 6 A. In looking at Exhibit B, it's also saying that 

15: 03: 52 7 you have to, you know, | ook at the tax provisions of 

15:03: 56 8 Exhibit AO And so | think it's part of the 

15: 04: 00 9 interpretation of Exhibit B. 

15: 04: 02 10 Q Let's take a look at Exhibit A Wat is the 

15:04: 17 11 pur pose of Exhibit A? 

15:04: 19 12 A. Exhibit Ais actually very inportant. [It has al 

15:04: 24 13 the tax provisions in there, and especially with a 

15:04: 29 14 |limted liability company where there is no capital 

15:04: 34 15 restoration requirements, again, you're | ooking at Code 

15:04: 40 16 Section 704. 

15: 04: 42 17 To kind of make it sinple, the IRS can totally 

15: 04: 46 18 disregard the operating allocations, the operating 

15: 04: 49 19 agreements and allocations to partners if they do not 

15:04:53 20 have substantial economc effect. And that's a two-part 

15: 04: 57 21 test. First, it has the economc effect. Second, it 

15:05: 01 22 needs to be substantial. 

15:05: 05 23 This is providing all these tax provisions in 

15:05: 08 24 here to make sure that it conplies with the Internal 

15: 05: 13 25 Revenue Code. And the general rule that partnerships   
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potentially if that ever cane into play, so that's where 15:03: 22 1 

15:03: 29 2 it would override the allocations under the operating 

15: 03: 33 3 agreement. And that's where -- but generally that 

15:03: 36 4 wouldn't -- didn't happen during the operation of this. 

15:03: 42 5 Q So anything else in this section that you felt -- 

15: 03: 49 6 A. In looking at Exhibit B, it's also saying that 

15: 03: 52 7 you have to, you know, | ook at the tax provisions of 

15:03: 56 8 Exhibit AO And so | think it's part of the 

15: 04: 00 9 interpretation of Exhibit B. 

15: 04: 02 10 Q Let's take a look at Exhibit A Wat is the 

15:04: 17 11 pur pose of Exhibit A? 

15:04: 19 12 A. Exhibit Ais actually very inportant. [It has al 

15:04: 24 13 the tax provisions in there, and especially with a 

15:04: 29 14 |limted liability company where there is no capital 

15:04: 34 15 restoration requirements, again, you're | ooking at Code 

15:04: 40 16 Section 704. 

15: 04: 42 17 To kind of make it sinple, the IRS can totally 

15: 04: 46 18 disregard the operating allocations, the operating 

15: 04: 49 19 agreements and allocations to partners if they do not 

15:04:53 20 have substantial economc effect. And that's a two-part 

15: 04: 57 21 test. First, it has the economc effect. Second, it 

15:05: 01 22 needs to be substantial. 

15:05: 05 23 This is providing all these tax provisions in 

15:05: 08 24 here to make sure that it conplies with the Internal 

15: 05: 13 25 Revenue Code. And the general rule that partnerships   
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·1· ·potentially if that ever came into play, so that's where

·2· ·it would override the allocations under the operating

·3· ·agreement.· And that's where -- but generally that

·4· ·wouldn't -- didn't happen during the operation of this.

·5· · · Q.· So anything else in this section that you felt --

·6· · · A.· In looking at Exhibit B, it's also saying that

·7· ·you have to, you know, look at the tax provisions of

·8· ·Exhibit A.· And so I think it's part of the

·9· ·interpretation of Exhibit B.

10· · · Q.· Let's take a look at Exhibit A.· What is the

11· ·purpose of Exhibit A?

12· · · A.· Exhibit A is actually very important.· It has all

13· ·the tax provisions in there, and especially with a

14· ·limited liability company where there is no capital

15· ·restoration requirements, again, you're looking at Code

16· ·Section 704.

17· · · · · To kind of make it simple, the IRS can totally

18· ·disregard the operating allocations, the operating

19· ·agreements and allocations to partners if they do not

20· ·have substantial economic effect.· And that's a two-part

21· ·test.· First, it has the economic effect.· Second, it

22· ·needs to be substantial.

23· · · · · This is providing all these tax provisions in

24· ·here to make sure that it complies with the Internal

25· ·Revenue Code.· And the general rule that partnerships
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15: 05: 16 1 conplied with 704 was they said if a nenber's capi tal 

15: 05: 21 2 account ever went bel ow zero, you would have to restore 

15: 05: 25 3 that capital, which neant you never had lin ted 

15:05: 29 4 liability because if the conpany went bankrupt and there 

15: 05: 33 5 was debt in excess of the value of the assets, all of 

15: 05: 35 6 the nenbers would have negative capital accounts and the 

15: 05: 39 7 creditors could force you to restore those negative 

15:05: 43 8 capital accounts. 

15: 05: 44 9 So when limted liabilities came into | aw, when 

15: 05: 47 10 those becane a newthing in -- what was that -- the '90s 

15:05: 50 11 | think, actually a lot of attorneys were still putting 

15: 05: 55 12 in capital restoration clauses in their agreenents, and 

15: 06: 00 13 finally everybody started to learn that, you know, 

15: 06: 01 14 you've got to change that. And the IRS issued 

15: 06: 04 15 regulations that said, well, if you re not going to have 

15: 06: 09 16 capital restoration, then you need to make sure that on 

15: 06: 16 17 liquidation, one of the exceptions is that distributions 

15: 06: 21 18 are allocated in accordance with the capital accounts so 

15: 06: 25 19 that you never -- sonebody doesn't get nore and you end 

15: 06: 29 20 up with somebody wth a negative capital account after 

15: 06: 33 21 your distributions. 

15: 06: 35 22 And ot herw se, the allocations of income don't 

15: 06: 38 23 have an effect. They need to have an effect on the 

15: 06: 41 24 capital accounts, and they need to have an effect on the 

15: 06: 46 25 rights that the nenbers have on what they receive from   
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15: 05: 16 1 conplied with 704 was they said if a nenber's capi tal 

15: 05: 21 2 account ever went bel ow zero, you would have to restore 

15: 05: 25 3 that capital, which neant you never had lin ted 

15:05: 29 4 liability because if the conpany went bankrupt and there 

15: 05: 33 5 was debt in excess of the value of the assets, all of 

15: 05: 35 6 the nenbers would have negative capital accounts and the 

15: 05: 39 7 creditors could force you to restore those negative 

15:05: 43 8 capital accounts. 

15: 05: 44 9 So when limted liabilities came into | aw, when 

15: 05: 47 10 those becane a newthing in -- what was that -- the '90s 

15:05: 50 11 | think, actually a lot of attorneys were still putting 

15: 05: 55 12 in capital restoration clauses in their agreenents, and 

15: 06: 00 13 finally everybody started to learn that, you know, 

15: 06: 01 14 you've got to change that. And the IRS issued 

15: 06: 04 15 regulations that said, well, if you re not going to have 

15: 06: 09 16 capital restoration, then you need to make sure that on 

15: 06: 16 17 liquidation, one of the exceptions is that distributions 

15: 06: 21 18 are allocated in accordance with the capital accounts so 

15: 06: 25 19 that you never -- sonebody doesn't get nore and you end 

15: 06: 29 20 up with somebody wth a negative capital account after 

15: 06: 33 21 your distributions. 

15: 06: 35 22 And ot herw se, the allocations of income don't 

15: 06: 38 23 have an effect. They need to have an effect on the 

15: 06: 41 24 capital accounts, and they need to have an effect on the 

15: 06: 46 25 rights that the nenbers have on what they receive from   
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·1· ·complied with 704 was they said if a member's capital

·2· ·account ever went below zero, you would have to restore

·3· ·that capital, which meant you never had limited

·4· ·liability because if the company went bankrupt and there

·5· ·was debt in excess of the value of the assets, all of

·6· ·the members would have negative capital accounts and the

·7· ·creditors could force you to restore those negative

·8· ·capital accounts.

·9· · · · · So when limited liabilities came into law, when

10· ·those became a new thing in -- what was that -- the '90s

11· ·I think, actually a lot of attorneys were still putting

12· ·in capital restoration clauses in their agreements, and

13· ·finally everybody started to learn that, you know,

14· ·you've got to change that.· And the IRS issued

15· ·regulations that said, well, if you're not going to have

16· ·capital restoration, then you need to make sure that on

17· ·liquidation, one of the exceptions is that distributions

18· ·are allocated in accordance with the capital accounts so

19· ·that you never -- somebody doesn't get more and you end

20· ·up with somebody with a negative capital account after

21· ·your distributions.

22· · · · · And otherwise, the allocations of income don't

23· ·have an effect.· They need to have an effect on the

24· ·capital accounts, and they need to have an effect on the

25· ·rights that the members have on what they receive from
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15: 06: 50 1 the entity. age 

15: 06: 51 2 And there's other -- there's mninmm gain rules 

15: 06: 53 3 in here and -- but this tells you howto treat the 

15: 06: 58 4 capital accounts to keep it in conpliance with the regs 

15:07: 03 5 and to track what's owed to each partner. And that's 

15:07. 07 6 real ly what the capital accounts are doing is keeping 

15:07: 11 7 track of if the conpany liquidated. Say it sold 

15:07: 15 8 everything for book value. You would get what your 

15:07: 18 9 capital account is if there was no gain or loss on the 

15:07: 22 10 sale. 

15:07: 22 11 Q So you listened in on the cross-exam nation of 

15:07: 27 12 M. WIcox yesterday. Right? 

15:07: 29 13 A. Right. 

15:07: 30 14 Q And he tal ked about the difference between 

15:07: 32 15 allocations and distributions. Did you agree with what 

15:07: 36 16 he sai d? 

15: 07: 36 17 A. No. It's poss- -- well, no, | did not in a 

15:07: 44 18 nunber of parts. Sone of the stuff | did agree wth. 

15:07. 47 19 QO her parts | didn't. It's possible you can have 

15:07: 54 20 distributions be different than the profit allocations. 

15:07: 59 21 It is possible. 

15:08: 01 22 ARBI TRATOR WALL: You're tal king generally? 

15: 08: 04 23 THE WTNESS: Cenerally. Yes. |'m speaking 

15: 08: 07 24 general ly. 

15: 08: 07 25 A. But in the end you've got to cone back to   
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15: 06: 50 1 the entity. age 

15: 06: 51 2 And there's other -- there's mninmm gain rules 

15: 06: 53 3 in here and -- but this tells you howto treat the 

15: 06: 58 4 capital accounts to keep it in conpliance with the regs 

15:07: 03 5 and to track what's owed to each partner. And that's 

15:07. 07 6 real ly what the capital accounts are doing is keeping 

15:07: 11 7 track of if the conpany liquidated. Say it sold 

15:07: 15 8 everything for book value. You would get what your 

15:07: 18 9 capital account is if there was no gain or loss on the 

15:07: 22 10 sale. 

15:07: 22 11 Q So you listened in on the cross-exam nation of 

15:07: 27 12 M. WIcox yesterday. Right? 

15:07: 29 13 A. Right. 

15:07: 30 14 Q And he tal ked about the difference between 

15:07: 32 15 allocations and distributions. Did you agree with what 

15:07: 36 16 he sai d? 

15: 07: 36 17 A. No. It's poss- -- well, no, | did not in a 

15:07: 44 18 nunber of parts. Sone of the stuff | did agree wth. 

15:07. 47 19 QO her parts | didn't. It's possible you can have 

15:07: 54 20 distributions be different than the profit allocations. 

15:07: 59 21 It is possible. 

15:08: 01 22 ARBI TRATOR WALL: You're tal king generally? 

15: 08: 04 23 THE WTNESS: Cenerally. Yes. |'m speaking 

15: 08: 07 24 general ly. 

15: 08: 07 25 A. But in the end you've got to cone back to   
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·1· ·the entity.

·2· · · · · And there's other -- there's minimum gain rules

·3· ·in here and -- but this tells you how to treat the

·4· ·capital accounts to keep it in compliance with the regs

·5· ·and to track what's owed to each partner.· And that's

·6· ·really what the capital accounts are doing is keeping

·7· ·track of if the company liquidated.· Say it sold

·8· ·everything for book value.· You would get what your

·9· ·capital account is if there was no gain or loss on the

10· ·sale.

11· · · Q.· So you listened in on the cross-examination of

12· ·Mr. Wilcox yesterday.· Right?

13· · · A.· Right.

14· · · Q.· And he talked about the difference between

15· ·allocations and distributions.· Did you agree with what

16· ·he said?

17· · · A.· No.· It's poss- -- well, no, I did not in a

18· ·number of parts.· Some of the stuff I did agree with.

19· ·Other parts I didn't.· It's possible you can have

20· ·distributions be different than the profit allocations.

21· ·It is possible.

22· · · · · ARBITRATOR WALL:· You're talking generally?

23· · · · · THE WITNESS:· Generally.· Yes.· I'm speaking

24· ·generally.

25· · · A.· But in the end you've got to come back to
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Pag 

everybody's going to get their share of their capital 15:08: 12 1 

15:08: 15 2 And his interpretation of the allocations would cause 

15: 08: 23 3 one nenber's capital account to go bel ow zero because he 

15: 08: 28 4 would be getting distributions of principal payments on 

15:08: 31 5 the note would be distributed 50/50. 

15: 08: 36 6 So for instance, if, say, they never acquired the 

15: 08: 43 7 building, if it was just that installment note. If they 

15: 08: 46 8 distributed everything 50/50, M. Bidsal would end up 

15: 08: 51 9 wth a negative capital account because he woul d get 

15: 08: 55 10 50 percent of the principal payments on the note. Wen 

15: 08: 57 11 the note was paid off, CLA would end up with a positive 

15:09: 03 12 capital account and Bidsal would end up with a negative 

15:09: 08 13 capital account. 

15:09: 09 14 If you just took the capital -- say they kept 

15:09: 10 15 that note for 20 years and they nade nonthly paynents. 

15:09:15 16 There's no substantial economic effect to the 

15:09: 18 17 allocations because you end up with sonebody with a 

15:09: 22 18 negative capital account that never gets restored. 

15:09: 28 19 BY MR LEWN: 

15:09: 28 20 Q That's the purpose of Exhibit B? 

15:09: 31 21 A It is. That is why Exhibit Bis there. 

15:09: 33 22 Q It is permissible to have -- to allocate incone 

15:09: 38 23 and losses 50/50 and al | ocate sone distributions 70/30 

15:09: 49 24 pursuant to the waterfall. Is that correct? 

15:09: 52 25 A. That is correct. You can have preferred   
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Pag 

everybody's going to get their share of their capital 15:08: 12 1 

15:08: 15 2 And his interpretation of the allocations would cause 

15: 08: 23 3 one nenber's capital account to go bel ow zero because he 

15: 08: 28 4 would be getting distributions of principal payments on 

15:08: 31 5 the note would be distributed 50/50. 

15: 08: 36 6 So for instance, if, say, they never acquired the 

15: 08: 43 7 building, if it was just that installment note. If they 

15: 08: 46 8 distributed everything 50/50, M. Bidsal would end up 

15: 08: 51 9 wth a negative capital account because he woul d get 

15: 08: 55 10 50 percent of the principal payments on the note. Wen 

15: 08: 57 11 the note was paid off, CLA would end up with a positive 

15:09: 03 12 capital account and Bidsal would end up with a negative 

15:09: 08 13 capital account. 

15:09: 09 14 If you just took the capital -- say they kept 

15:09: 10 15 that note for 20 years and they nade nonthly paynents. 

15:09:15 16 There's no substantial economic effect to the 

15:09: 18 17 allocations because you end up with sonebody with a 

15:09: 22 18 negative capital account that never gets restored. 

15:09: 28 19 BY MR LEWN: 

15:09: 28 20 Q That's the purpose of Exhibit B? 

15:09: 31 21 A It is. That is why Exhibit Bis there. 

15:09: 33 22 Q It is permissible to have -- to allocate incone 

15:09: 38 23 and losses 50/50 and al | ocate sone distributions 70/30 

15:09: 49 24 pursuant to the waterfall. Is that correct? 

15:09: 52 25 A. That is correct. You can have preferred   
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·1· ·everybody's going to get their share of their capital.

·2· ·And his interpretation of the allocations would cause

·3· ·one member's capital account to go below zero because he

·4· ·would be getting distributions of principal payments on

·5· ·the note would be distributed 50/50.

·6· · · · · So for instance, if, say, they never acquired the

·7· ·building, if it was just that installment note.· If they

·8· ·distributed everything 50/50, Mr. Bidsal would end up

·9· ·with a negative capital account because he would get

10· ·50 percent of the principal payments on the note.· When

11· ·the note was paid off, CLA would end up with a positive

12· ·capital account and Bidsal would end up with a negative

13· ·capital account.

14· · · · · If you just took the capital -- say they kept

15· ·that note for 20 years and they made monthly payments.

16· ·There's no substantial economic effect to the

17· ·allocations because you end up with somebody with a

18· ·negative capital account that never gets restored.

19· ·BY MR. LEWIN:

20· · · Q.· That's the purpose of Exhibit B?

21· · · A.· It is.· That is why Exhibit B is there.

22· · · Q.· It is permissible to have -- to allocate income

23· ·and losses 50/50 and allocate some distributions 70/30

24· ·pursuant to the waterfall.· Is that correct?

25· · · A.· That is correct.· You can have preferred
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15: 09: 54 1 allocations. You can have -- you can have capital gains 

15:09: 58 2 get allocated this way. You can have ordinary it gets 

15:10: 01 3 allocated this way. As long as it has sone substantial 

15: 10: 04 4 economc effect. 

15:10: 05 5 You can't say that ordinary incone gets allocated 

15: 10: 09 6 to this guy only and capital gains gets to this guy if 

15: 10: 13 7 in the end they end up with the same amount. You can't 

15:10: 17 8 try to use different tax brackets of the partners 

15:10: 21 9 because that would nean that that really doesn't have a 

15: 10: 24 10 substantial economic effect. But it does have a 

15:10: 28 11 substantial economc effect if you say ordinary incone 

15: 10: 36 12 is distributed 50/50 and capital transactions are 70/30 

15:10: 41 13 if up -- you know, as long as in the end the partners 

15:10: 43 14 cone out with a zero bal ance when everything is 

15:10: 46 15 |i qui dat ed. 

15:10: 47 16 Q So is there a definition in Exhibit A of what 

15:10: 50 17 constitutes a capital transaction? 

15:10:52 18 A. In Exhibit A? 

15:10: 54 19 Q Tal king about Exhibit A 

15: 10: 59 20 A. Not -- it describes capital accounts. It 

15:11: 03 21 doesn't -- there's no specific definition of capital 

15:11:10 22 transaction per se. It does say that -- let nme see 

15:11:24 23 here. It does say each nenber's distributive share of 

15:11: 33 24 income, gain/loss deduction credit of that conpany as 

15:11: 37 25 shown on the federal tax return is finally determ ned   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006279

ARBI TRATI ON, DAY 3 - 03/19/2021 

15: 09: 54 1 allocations. You can have -- you can have capital gains 

15:09: 58 2 get allocated this way. You can have ordinary it gets 

15:10: 01 3 allocated this way. As long as it has sone substantial 

15: 10: 04 4 economc effect. 

15:10: 05 5 You can't say that ordinary incone gets allocated 

15: 10: 09 6 to this guy only and capital gains gets to this guy if 

15: 10: 13 7 in the end they end up with the same amount. You can't 

15:10: 17 8 try to use different tax brackets of the partners 

15:10: 21 9 because that would nean that that really doesn't have a 

15: 10: 24 10 substantial economic effect. But it does have a 

15:10: 28 11 substantial economc effect if you say ordinary incone 

15: 10: 36 12 is distributed 50/50 and capital transactions are 70/30 

15:10: 41 13 if up -- you know, as long as in the end the partners 

15:10: 43 14 cone out with a zero bal ance when everything is 

15:10: 46 15 |i qui dat ed. 

15:10: 47 16 Q So is there a definition in Exhibit A of what 

15:10: 50 17 constitutes a capital transaction? 

15:10:52 18 A. In Exhibit A? 

15:10: 54 19 Q Tal king about Exhibit A 

15: 10: 59 20 A. Not -- it describes capital accounts. It 

15:11: 03 21 doesn't -- there's no specific definition of capital 

15:11:10 22 transaction per se. It does say that -- let nme see 

15:11:24 23 here. It does say each nenber's distributive share of 

15:11: 33 24 income, gain/loss deduction credit of that conpany as 

15:11: 37 25 shown on the federal tax return is finally determ ned   
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·1· ·allocations.· You can have -- you can have capital gains

·2· ·get allocated this way.· You can have ordinary it gets

·3· ·allocated this way.· As long as it has some substantial

·4· ·economic effect.

·5· · · · · You can't say that ordinary income gets allocated

·6· ·to this guy only and capital gains gets to this guy if

·7· ·in the end they end up with the same amount.· You can't

·8· ·try to use different tax brackets of the partners

·9· ·because that would mean that that really doesn't have a

10· ·substantial economic effect.· But it does have a

11· ·substantial economic effect if you say ordinary income

12· ·is distributed 50/50 and capital transactions are 70/30

13· ·if up -- you know, as long as in the end the partners

14· ·come out with a zero balance when everything is

15· ·liquidated.

16· · · Q.· So is there a definition in Exhibit A of what

17· ·constitutes a capital transaction?

18· · · A.· In Exhibit A?

19· · · Q.· Talking about Exhibit A.

20· · · A.· Not -- it describes capital accounts.· It

21· ·doesn't -- there's no specific definition of capital

22· ·transaction per se.· It does say that -- let me see

23· ·here.· It does say each member's distributive share of

24· ·income, gain/loss deduction credit of that company as

25· ·shown on the federal tax return is finally determined
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15:11: 44 1 under the Internal Revenue Code and courts, etc. 

15:11: 51 2 shall be allocated. But it never actually says capital 

15: 11: 56 3 transaction. It never really defines it. 

15:11:59 4 Q Let's turnto -- we've gone through this Exhibit 

15: 12: 06 5 Ain sone detail. 

15:12:08 6 A. ay. 

15:12:09 7 Q Exhibit A the part that starts with the section 

15:12:19 8 | abel ed 1.1, capital accounts, but it shows 4.1 down to 

15:12:25 9 4.1.4, that just -- that just describes how the capital 

15:12: 32 10 accounts are going to be maintained. Right? 

15:12:35 11 A. Correct. 

15:12: 35 12 Q Then you go to Section V, and this has to do with 

15:12: 40 13 allocations of profits and | osses and the accounting 

15:12: 48 14  nethods. Wat is the intent of this section? 

15:12:50 15 A. This is the big one. It's telling you, first, 

15:12: 53 16 that the incone gain/loss deductions shall be allocated 

15:12:58 17 anong the nenbers of the portions of their percentage 

15:13:00 18 interest as set forth in Exhibit B, subject to the 

15:13:01 19 preferred allocation schedule in Exhibit B except for 

15:13:12 20 itens of loss or deduction allocated to other nmenbers 

15:13: 17 21 pursuant to this Section 2.1, which | don't think cane 

15:13:22 22 into play, if | remenber right. 

15:13: 24 23 ARBI TRATOR WALL: | don't see a 2.1. 

15:13: 30 24 THE WTNESS: Well, they nean 5.1. Sorry. 

15:13: 35 25 ARBI TRATOR WALL: They do?   
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15:11: 44 1 under the Internal Revenue Code and courts, etc. 

15:11: 51 2 shall be allocated. But it never actually says capital 

15: 11: 56 3 transaction. It never really defines it. 

15:11:59 4 Q Let's turnto -- we've gone through this Exhibit 

15: 12: 06 5 Ain sone detail. 

15:12:08 6 A. ay. 

15:12:09 7 Q Exhibit A the part that starts with the section 

15:12:19 8 | abel ed 1.1, capital accounts, but it shows 4.1 down to 

15:12:25 9 4.1.4, that just -- that just describes how the capital 

15:12: 32 10 accounts are going to be maintained. Right? 

15:12:35 11 A. Correct. 

15:12: 35 12 Q Then you go to Section V, and this has to do with 

15:12: 40 13 allocations of profits and | osses and the accounting 

15:12: 48 14  nethods. Wat is the intent of this section? 

15:12:50 15 A. This is the big one. It's telling you, first, 

15:12: 53 16 that the incone gain/loss deductions shall be allocated 

15:12:58 17 anong the nenbers of the portions of their percentage 

15:13:00 18 interest as set forth in Exhibit B, subject to the 

15:13:01 19 preferred allocation schedule in Exhibit B except for 

15:13:12 20 itens of loss or deduction allocated to other nmenbers 

15:13: 17 21 pursuant to this Section 2.1, which | don't think cane 

15:13:22 22 into play, if | remenber right. 

15:13: 24 23 ARBI TRATOR WALL: | don't see a 2.1. 

15:13: 30 24 THE WTNESS: Well, they nean 5.1. Sorry. 

15:13: 35 25 ARBI TRATOR WALL: They do?   
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·1· ·under the Internal Revenue Code and courts, etc., etc.,

·2· ·shall be allocated.· But it never actually says capital

·3· ·transaction.· It never really defines it.

·4· · · Q.· Let's turn to -- we've gone through this Exhibit

·5· ·A in some detail.

·6· · · A.· Okay.

·7· · · Q.· Exhibit A, the part that starts with the section

·8· ·labeled 1.1, capital accounts, but it shows 4.1 down to

·9· ·4.1.4, that just -- that just describes how the capital

10· ·accounts are going to be maintained.· Right?

11· · · A.· Correct.

12· · · Q.· Then you go to Section V, and this has to do with

13· ·allocations of profits and losses and the accounting

14· ·methods.· What is the intent of this section?

15· · · A.· This is the big one.· It's telling you, first,

16· ·that the income gain/loss deductions shall be allocated

17· ·among the members of the portions of their percentage

18· ·interest as set forth in Exhibit B, subject to the

19· ·preferred allocation schedule in Exhibit B except for

20· ·items of loss or deduction allocated to other members

21· ·pursuant to this Section 2.1, which I don't think came

22· ·into play, if I remember right.

23· · · · · ARBITRATOR WALL:· I don't see a 2.1.

24· · · · · THE WITNESS:· Well, they mean 5.1.· Sorry.

25· · · · · ARBITRATOR WALL:· They do?
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age 
THE W TNESS: Everywhere they use 2., that's ny 15:13:35 1 

15: 13: 39 2 belief, yes, subject to the provisions of 2.1.2 through 

15:13: 48 3 2.1. -- 

15:13: 48 4 ARBI TRATOR WALL: 11. 

15:13:50 5 THE WTNESS: Right. | believe they're referring 

15:13:51 6 to Section 5.1.2. It's the only way that it's going to 

15:13:55 7 make sense. And it does. It reads. It flows right. 

15:13:59 8 So when you see in -- because they changed the -- 

15: 14: 05 9 they cut and paste and didn't change the section nunbers 

15:14:08 10 in drafting this. 

15:14:10 11 BY MR. LEWN: 

15:14:10 12 Q Is it fair to say that when you were revi ew ng 

15:14:12 13 this, docunent you saw a | ot of typographical errors? 

15:14:17 14 MR GERRARD. (jection. Leading. 

15:14:20 15 ARBI TRATOR WALL: What? Go ahead. 

15:14: 21 16 MR GERRARD: I'll withdraw the objection 

15:14:25 17 ARBI TRATOR WALL: All right. 

15: 14: 25 18 A. Yeah, if you look at ny copy of this operating 

15: 14: 28 19 agreement, | wote in off to the side in red this should 

15:14:31 20 be Section 5.1. This should be -- and then it nakes 

15:14: 34 21 sense if you put in the right section nunbers. Because 

15: 14: 42 22 to make it follow 704, the regs under 704, it needs 

15: 14: 48 23 these. Subject to these 5.12, 5.13 m ni num gain 

15:14: 54 24 chargeback, qualified income offset. All of those are 

15: 14: 55 25 in there to require that the allocations have   
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age 
THE W TNESS: Everywhere they use 2., that's ny 15:13:35 1 

15: 13: 39 2 belief, yes, subject to the provisions of 2.1.2 through 

15:13: 48 3 2.1. -- 

15:13: 48 4 ARBI TRATOR WALL: 11. 

15:13:50 5 THE WTNESS: Right. | believe they're referring 

15:13:51 6 to Section 5.1.2. It's the only way that it's going to 

15:13:55 7 make sense. And it does. It reads. It flows right. 

15:13:59 8 So when you see in -- because they changed the -- 

15: 14: 05 9 they cut and paste and didn't change the section nunbers 

15:14:08 10 in drafting this. 

15:14:10 11 BY MR. LEWN: 

15:14:10 12 Q Is it fair to say that when you were revi ew ng 

15:14:12 13 this, docunent you saw a | ot of typographical errors? 

15:14:17 14 MR GERRARD. (jection. Leading. 

15:14:20 15 ARBI TRATOR WALL: What? Go ahead. 

15:14: 21 16 MR GERRARD: I'll withdraw the objection 

15:14:25 17 ARBI TRATOR WALL: All right. 

15: 14: 25 18 A. Yeah, if you look at ny copy of this operating 

15: 14: 28 19 agreement, | wote in off to the side in red this should 

15:14:31 20 be Section 5.1. This should be -- and then it nakes 

15:14: 34 21 sense if you put in the right section nunbers. Because 

15: 14: 42 22 to make it follow 704, the regs under 704, it needs 

15: 14: 48 23 these. Subject to these 5.12, 5.13 m ni num gain 

15:14: 54 24 chargeback, qualified income offset. All of those are 

15: 14: 55 25 in there to require that the allocations have   
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·1· · · · · THE WITNESS:· Everywhere they use 2., that's my

·2· ·belief, yes, subject to the provisions of 2.1.2 through

·3· ·2.1. --

·4· · · · · ARBITRATOR WALL:· 11.

·5· · · · · THE WITNESS:· Right.· I believe they're referring

·6· ·to Section 5.1.2.· It's the only way that it's going to

·7· ·make sense.· And it does.· It reads.· It flows right.

·8· · · · · So when you see in -- because they changed the --

·9· ·they cut and paste and didn't change the section numbers

10· ·in drafting this.

11· ·BY MR. LEWIN:

12· · · Q.· Is it fair to say that when you were reviewing

13· ·this, document you saw a lot of typographical errors?

14· · · · · MR. GERRARD:· Objection.· Leading.

15· · · · · ARBITRATOR WALL:· What?· Go ahead.

16· · · · · MR. GERRARD:· I'll withdraw the objection.

17· · · · · ARBITRATOR WALL:· All right.

18· · · A.· Yeah, if you look at my copy of this operating

19· ·agreement, I wrote in off to the side in red this should

20· ·be Section 5.1.· This should be -- and then it makes

21· ·sense if you put in the right section numbers.· Because

22· ·to make it follow 704, the regs under 704, it needs

23· ·these.· Subject to these 5.12, 5.13 minimum gain

24· ·chargeback, qualified income offset.· All of those are

25· ·in there to require that the allocations have
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15: 15: 02 1 substantial econom c effect. 

15:15: 03 2 Q There's a section here that's called 

15: 15: 06 3 "appreciation recapture" on Page 247? 

15:15:09 4 A. Yes. 

15:15:10 5 Q Now, the way M. WIlcox explained it was that if 

15: 15:19 6 there was depreciation, that depreciation, it should be 

15: 15: 22 7 allocated to the -- let ne ask you: How does 

15:15: 28 8 depreciation -- let's say there's a depreciation of 

15: 15: 30 9 100,000 in a year. How is that depreciation allocable? 

15: 15: 33 10 A. The depreciation reduces the ordinary incone. 

15:15: 37 11 And so it's the depreciation reduces the ordinary incone 

15: 15: 43 12 fromoperations. That gets allocated 50/50. The 

15: 15: 48 13 depreciation gets allocated 50/50. On the sale of a 

15:15: 54 14 capital asset, then you're | ooking at Schedule B for 

15:15: 58 15 that waterfall allocation. And to make it fair, that's 

15: 16: 01 16 what this paragraph is for, is if the capital gain got 

15: 16: 06 17 allocated 70/30, there's a m smatch because depreciation 

15: 16: 12 18 originally was taken 50/50, and now when we're picking 

15:16: 15 19 up the gain, part of that gain is fromthe depreciation 

15:16: 20 20 that was taken in previous years because it reduced the 

15:16:24 21 basis. 

15: 16: 25 22 And so this provision right here is saying that 

15: 16: 27 23 on the gain where depreciation was taken in prior years, 

15:16: 31 24 we need that portion of the gain has to be allocated 

15: 16: 35 25 based on how that depreciation was originally allocated   
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15: 15: 02 1 substantial econom c effect. 

15:15: 03 2 Q There's a section here that's called 

15: 15: 06 3 "appreciation recapture" on Page 247? 

15:15:09 4 A. Yes. 

15:15:10 5 Q Now, the way M. WIlcox explained it was that if 

15: 15:19 6 there was depreciation, that depreciation, it should be 

15: 15: 22 7 allocated to the -- let ne ask you: How does 

15:15: 28 8 depreciation -- let's say there's a depreciation of 

15: 15: 30 9 100,000 in a year. How is that depreciation allocable? 

15: 15: 33 10 A. The depreciation reduces the ordinary incone. 

15:15: 37 11 And so it's the depreciation reduces the ordinary incone 

15: 15: 43 12 fromoperations. That gets allocated 50/50. The 

15: 15: 48 13 depreciation gets allocated 50/50. On the sale of a 

15:15: 54 14 capital asset, then you're | ooking at Schedule B for 

15:15: 58 15 that waterfall allocation. And to make it fair, that's 

15: 16: 01 16 what this paragraph is for, is if the capital gain got 

15: 16: 06 17 allocated 70/30, there's a m smatch because depreciation 

15: 16: 12 18 originally was taken 50/50, and now when we're picking 

15:16: 15 19 up the gain, part of that gain is fromthe depreciation 

15:16: 20 20 that was taken in previous years because it reduced the 

15:16:24 21 basis. 

15: 16: 25 22 And so this provision right here is saying that 

15: 16: 27 23 on the gain where depreciation was taken in prior years, 

15:16: 31 24 we need that portion of the gain has to be allocated 

15: 16: 35 25 based on how that depreciation was originally allocated   
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·1· ·substantial economic effect.

·2· · · Q.· There's a section here that's called

·3· ·"appreciation recapture" on Page 24?

·4· · · A.· Yes.

·5· · · Q.· Now, the way Mr. Wilcox explained it was that if

·6· ·there was depreciation, that depreciation, it should be

·7· ·allocated to the -- let me ask you:· How does

·8· ·depreciation -- let's say there's a depreciation of

·9· ·100,000 in a year.· How is that depreciation allocable?

10· · · A.· The depreciation reduces the ordinary income.

11· ·And so it's the depreciation reduces the ordinary income

12· ·from operations.· That gets allocated 50/50.· The

13· ·depreciation gets allocated 50/50.· On the sale of a

14· ·capital asset, then you're looking at Schedule B for

15· ·that waterfall allocation.· And to make it fair, that's

16· ·what this paragraph is for, is if the capital gain got

17· ·allocated 70/30, there's a mismatch because depreciation

18· ·originally was taken 50/50, and now when we're picking

19· ·up the gain, part of that gain is from the depreciation

20· ·that was taken in previous years because it reduced the

21· ·basis.

22· · · · · And so this provision right here is saying that

23· ·on the gain where depreciation was taken in prior years,

24· ·we need that portion of the gain has to be allocated

25· ·based on how that depreciation was originally allocated
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Page 
in those prior years, so the deduction they took for 15: 16: 39 1 

15: 16: 43 2 depreciation 50/50, any gain because of that should be 

15: 16: 48 3 allocated 50/50. 

15:16: 49 4 Q So in other words, it gets reallocated to -- the 

15:16:51 5 depreciation on the sale when it's recaptured gets 

15: 16: 56 6 reallocated the way it was originally taken. Is that 

15:17:00 7 the essence of what you said? 

15:17:02 8 A. That's correct. 

15:17: 02 9 Q And you've got some opinions about depreciation 

15:17:06 10 in this case we're going to get to. Is that correct? 

15:17: 09 11 A Wll, it's -- | nean, it's just -- 

15:17:13 12 Q We don't have to get to themnow. | want to go 

15:17:17 13 through this. Wen it says "5.1: Each nenber's 

15:17: 26 14 distributive share of incone, gain, deduction or credit 

15:17:31 15 or items thereof of the conpany as shown in the annual 

15:17: 33 16 federal income tax return prepared by the conpany's 

15:17: 37 17 accountants," does that have somewhere anything to do 

15:17: 43 18 wth the distributions that are nade that have to match 

15:17: 46 19 up with the incone tax return or what? 

15:17:50 20 A. Well, actually, under this agreenent the 

15:17: 54 21 distributions should follow -- are kind of follow ng the 

15:17:59 22 income allocations because it specifically states that 

15: 18: 05 23 the ordinary incone, which is allocated 50/50 to the 

15:18:09 24 partners, should be distributed 50/50. Then the capital 

15:18:14 25 gains, if it's a capital transaction, then that goes   
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Page 
in those prior years, so the deduction they took for 15: 16: 39 1 

15: 16: 43 2 depreciation 50/50, any gain because of that should be 

15: 16: 48 3 allocated 50/50. 

15:16: 49 4 Q So in other words, it gets reallocated to -- the 

15:16:51 5 depreciation on the sale when it's recaptured gets 

15: 16: 56 6 reallocated the way it was originally taken. Is that 

15:17:00 7 the essence of what you said? 

15:17:02 8 A. That's correct. 

15:17: 02 9 Q And you've got some opinions about depreciation 

15:17:06 10 in this case we're going to get to. Is that correct? 

15:17: 09 11 A Wll, it's -- | nean, it's just -- 

15:17:13 12 Q We don't have to get to themnow. | want to go 

15:17:17 13 through this. Wen it says "5.1: Each nenber's 

15:17: 26 14 distributive share of incone, gain, deduction or credit 

15:17:31 15 or items thereof of the conpany as shown in the annual 

15:17: 33 16 federal income tax return prepared by the conpany's 

15:17: 37 17 accountants," does that have somewhere anything to do 

15:17: 43 18 wth the distributions that are nade that have to match 

15:17: 46 19 up with the incone tax return or what? 

15:17:50 20 A. Well, actually, under this agreenent the 

15:17: 54 21 distributions should follow -- are kind of follow ng the 

15:17:59 22 income allocations because it specifically states that 

15: 18: 05 23 the ordinary incone, which is allocated 50/50 to the 

15:18:09 24 partners, should be distributed 50/50. Then the capital 

15:18:14 25 gains, if it's a capital transaction, then that goes   
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·1· ·in those prior years, so the deduction they took for

·2· ·depreciation 50/50, any gain because of that should be

·3· ·allocated 50/50.

·4· · · Q.· So in other words, it gets reallocated to -- the

·5· ·depreciation on the sale when it's recaptured gets

·6· ·reallocated the way it was originally taken.· Is that

·7· ·the essence of what you said?

·8· · · A.· That's correct.

·9· · · Q.· And you've got some opinions about depreciation

10· ·in this case we're going to get to.· Is that correct?

11· · · A.· Well, it's -- I mean, it's just --

12· · · Q.· We don't have to get to them now.· I want to go

13· ·through this.· When it says "5.1:· Each member's

14· ·distributive share of income, gain, deduction or credit

15· ·or items thereof of the company as shown in the annual

16· ·federal income tax return prepared by the company's

17· ·accountants," does that have somewhere anything to do

18· ·with the distributions that are made that have to match

19· ·up with the income tax return or what?

20· · · A.· Well, actually, under this agreement the

21· ·distributions should follow -- are kind of following the

22· ·income allocations because it specifically states that

23· ·the ordinary income, which is allocated 50/50 to the

24· ·partners, should be distributed 50/50.· Then the capital

25· ·gains, if it's a capital transaction, then that goes
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15:18: 20 1 under Exhibit B and should flow to that where get 

15:18:25 2 allocated. The proceeds fromany capital transaction 

15: 18: 29 3 gets 70/30 because the individuals put that in as 70/30, 

15:18: 34 4 and the gains would follow 

15:18: 36 5 That is ny interpretation of the separating 

15:18: 41 6 agreement is if there are gains from capital 

15:18: 44 7 transactions that follow the distributions and so they 

15:18: 47 8 match until -- and they'll still always match but, it's 

15: 18: 55 9 70/30 until the capital accounts get reduced to zero, 

15: 18: 59 10 and then any capital transactions after that are split 

15:19:03 11 50/ 50. 

15:19: 04 12 Q Okay. So let's nowturn to Exhibit B, which is 

15:19:09 13 the subject of a lot of controversy in this case. It's 

15:19:20 14 on Page 28. Is there a definition of capital 

15:19: 26 15 transactions in this Exhibit B? 

15:19:29 16 A. No. 

15:19: 29 17 Q If there's no definition of a capital transaction 

15:19:34 18 but that's sonething that's inportant on the operating 

15:19: 39 19 agreement, what do the nenbers do? Wat control s? 

15:19:43 20 A. Well, | look at just what the general definition 

15:19: 46 21 of a capital transaction is and under common English 

15:19: 52 22 definitions. And so | see a capital transaction as 

15:19: 59 23 distribution in excess of profits. It's a capital 

15:20: 03 24 transaction. It's a return of capital. It's the sane 

15: 20: 07 25 as if it was a corporation, an LLC. It's no different.   
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15:18: 20 1 under Exhibit B and should flow to that where get 

15:18:25 2 allocated. The proceeds fromany capital transaction 

15: 18: 29 3 gets 70/30 because the individuals put that in as 70/30, 

15:18: 34 4 and the gains would follow 

15:18: 36 5 That is ny interpretation of the separating 

15:18: 41 6 agreement is if there are gains from capital 

15:18: 44 7 transactions that follow the distributions and so they 

15:18: 47 8 match until -- and they'll still always match but, it's 

15: 18: 55 9 70/30 until the capital accounts get reduced to zero, 

15: 18: 59 10 and then any capital transactions after that are split 

15:19:03 11 50/ 50. 

15:19: 04 12 Q Okay. So let's nowturn to Exhibit B, which is 

15:19:09 13 the subject of a lot of controversy in this case. It's 

15:19:20 14 on Page 28. Is there a definition of capital 

15:19: 26 15 transactions in this Exhibit B? 

15:19:29 16 A. No. 

15:19: 29 17 Q If there's no definition of a capital transaction 

15:19:34 18 but that's sonething that's inportant on the operating 

15:19: 39 19 agreement, what do the nenbers do? Wat control s? 

15:19:43 20 A. Well, | look at just what the general definition 

15:19: 46 21 of a capital transaction is and under common English 

15:19: 52 22 definitions. And so | see a capital transaction as 

15:19: 59 23 distribution in excess of profits. It's a capital 

15:20: 03 24 transaction. It's a return of capital. It's the sane 

15: 20: 07 25 as if it was a corporation, an LLC. It's no different.   
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·1· ·under Exhibit B and should flow to that where it'll get

·2· ·allocated.· The proceeds from any capital transaction

·3· ·gets 70/30 because the individuals put that in as 70/30,

·4· ·and the gains would follow.

·5· · · · · That is my interpretation of the separating

·6· ·agreement is if there are gains from capital

·7· ·transactions that follow the distributions and so they

·8· ·match until -- and they'll still always match but, it's

·9· ·70/30 until the capital accounts get reduced to zero,

10· ·and then any capital transactions after that are split

11· ·50/50.

12· · · Q.· Okay.· So let's now turn to Exhibit B, which is

13· ·the subject of a lot of controversy in this case.· It's

14· ·on Page 28.· Is there a definition of capital

15· ·transactions in this Exhibit B?

16· · · A.· No.

17· · · Q.· If there's no definition of a capital transaction

18· ·but that's something that's important on the operating

19· ·agreement, what do the members do?· What controls?

20· · · A.· Well, I look at just what the general definition

21· ·of a capital transaction is and under common English

22· ·definitions.· And so I see a capital transaction as

23· ·distribution in excess of profits.· It's a capital

24· ·transaction.· It's a return of capital.· It's the same

25· ·as if it was a corporation, an LLC.· It's no different.
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: : : rage 
Li ke, on a corporation, if you had a dividend 15: 20: 12 1 

15:20:14 2 that was in excess of earnings of profits, that's a 

15: 20: 18 3 return capital, and it's reported as such on the 1099 

15: 20: 23 4 DIV. And the sane applies here. And, you know, they're 

15:20: 32 5 bi ckering corporate kind of law in the agreement with 

15: 20: 33 6 saying that distributions are only due to the nmenbers 

15: 20: 36 7 when they were declared. Just like a dividend. [If you 

15: 20: 40 8 sell stock, if you were an owner of that stock at the 

15: 20: 43 9 time the dividend was declared but not payable until 

15: 20: 46 10 later, you can collect it. But if you sold the stock 

15:20:51 11 after the date of record of the -- you don't get the 

15: 20: 53 12 dividend that's due to the sharehol ders. 

15: 20: 56 13 Q Is a sale of a piece of real property a capital 

15:21:01 14 transaction? 

15:21: 02 15 A. Yes. 

15: 21: 03 16 Q Is a-- if there's -- M. WIlcox said that you 

15: 21: 08 17 were trying to inpose the IRS definition of what a 

15:21: 13 18 capital transaction is. Is that true? 

15:21: 17 19 A. Not impose it. | nean, it's a capital 

15:21:21 20 transaction under the IRS code, but it's also a capital 

15:21: 26 21 transaction just under general accounting rules. 

15:21: 29 22 Q So let's go through this. On the first page on 

15: 21: 33 23 the first paragraph it says, "Cash distributions from 

15:21: 37 24 capital transactions shall be distributed per the 

15:21:41 25 follow ng nethod between the nenbers of the LLC." How   
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: : : rage 
Li ke, on a corporation, if you had a dividend 15: 20: 12 1 

15:20:14 2 that was in excess of earnings of profits, that's a 

15: 20: 18 3 return capital, and it's reported as such on the 1099 

15: 20: 23 4 DIV. And the sane applies here. And, you know, they're 

15:20: 32 5 bi ckering corporate kind of law in the agreement with 

15: 20: 33 6 saying that distributions are only due to the nmenbers 

15: 20: 36 7 when they were declared. Just like a dividend. [If you 

15: 20: 40 8 sell stock, if you were an owner of that stock at the 

15: 20: 43 9 time the dividend was declared but not payable until 

15: 20: 46 10 later, you can collect it. But if you sold the stock 

15:20:51 11 after the date of record of the -- you don't get the 

15: 20: 53 12 dividend that's due to the sharehol ders. 

15: 20: 56 13 Q Is a sale of a piece of real property a capital 

15:21:01 14 transaction? 

15:21: 02 15 A. Yes. 

15: 21: 03 16 Q Is a-- if there's -- M. WIlcox said that you 

15: 21: 08 17 were trying to inpose the IRS definition of what a 

15:21: 13 18 capital transaction is. Is that true? 

15:21: 17 19 A. Not impose it. | nean, it's a capital 

15:21:21 20 transaction under the IRS code, but it's also a capital 

15:21: 26 21 transaction just under general accounting rules. 

15:21: 29 22 Q So let's go through this. On the first page on 

15: 21: 33 23 the first paragraph it says, "Cash distributions from 

15:21: 37 24 capital transactions shall be distributed per the 

15:21:41 25 follow ng nethod between the nenbers of the LLC." How   
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·1· · · · · Like, on a corporation, if you had a dividend

·2· ·that was in excess of earnings of profits, that's a

·3· ·return capital, and it's reported as such on the 1099

·4· ·DIV.· And the same applies here.· And, you know, they're

·5· ·bickering corporate kind of law in the agreement with

·6· ·saying that distributions are only due to the members

·7· ·when they were declared.· Just like a dividend.· If you

·8· ·sell stock, if you were an owner of that stock at the

·9· ·time the dividend was declared but not payable until

10· ·later, you can collect it.· But if you sold the stock

11· ·after the date of record of the -- you don't get the

12· ·dividend that's due to the shareholders.

13· · · Q.· Is a sale of a piece of real property a capital

14· ·transaction?

15· · · A.· Yes.

16· · · Q.· Is a -- if there's -- Mr. Wilcox said that you

17· ·were trying to impose the IRS definition of what a

18· ·capital transaction is.· Is that true?

19· · · A.· Not impose it.· I mean, it's a capital

20· ·transaction under the IRS code, but it's also a capital

21· ·transaction just under general accounting rules.

22· · · Q.· So let's go through this.· On the first page on

23· ·the first paragraph it says, "Cash distributions from

24· ·capital transactions shall be distributed per the

25· ·following method between the members of the LLC."· How
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15: 21: 46 1 did you interpret that? rage =8 

15:21: 47 2 A. Just like it reads. | think it's clear. Cash 

15: 21:50 3 distributions fromcapital transactions shall be 

15:21: 54 4 distributed to the nenbers per the follow ng nethod, and 

15:21:58 5 you've got this waterfall method. 

15:22:01 6 Q The next sentence says, "Upon any refinancing and 

15: 22: 08 7 upon the sale of conpany asset, cash is distributed 

15:22:11 8 according to the stepdown allocation.” Do you have any 

15:22: 15 9 opinion about that sentence? 

15:22: 18 10 A. Yeah. | mean, to put in -- | read it as in 

15: 22: 26 11 addition, if there's a refinancing event, that's not 

15:22: 30 12 necessarily a capital event. That's a borrow ng event 

15:22:34 13 or sale of a conpany or the sale of conpany asset, which 

15:22: 42 14 |" mnot sure -- that's kind of strange wording, but cash 

15:22: 46 15 is distributed. 

15:22: 47 16 So -- and the sale of a conpany asset isn't 

15: 22: 53 17 necessarily a capital transaction. You could sel 

15: 22: 57 18 inventory. That's an ordinary -- that's -- inventory in 

15:23:01 19 stock, that's not considered capital. That would be -- 

15:23: 05 20 create ordinary incone. 

15:23: 07 21 Q This company is in the real estate business. 

15:23:09 22 A. | understand that, but if you're just reading how 

15:23:12 23 you interpret this, actually, they started devel opi ng 

15:23: 24 24 real estate. Actually developed it. That would be 

15: 23: 28 25 inventory because real estate devel opers and real estate   
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15: 21: 46 1 did you interpret that? rage =8 

15:21: 47 2 A. Just like it reads. | think it's clear. Cash 

15: 21:50 3 distributions fromcapital transactions shall be 

15:21: 54 4 distributed to the nenbers per the follow ng nethod, and 

15:21:58 5 you've got this waterfall method. 

15:22:01 6 Q The next sentence says, "Upon any refinancing and 

15: 22: 08 7 upon the sale of conpany asset, cash is distributed 

15:22:11 8 according to the stepdown allocation.” Do you have any 

15:22: 15 9 opinion about that sentence? 

15:22: 18 10 A. Yeah. | mean, to put in -- | read it as in 

15: 22: 26 11 addition, if there's a refinancing event, that's not 

15:22: 30 12 necessarily a capital event. That's a borrow ng event 

15:22:34 13 or sale of a conpany or the sale of conpany asset, which 

15:22: 42 14 |" mnot sure -- that's kind of strange wording, but cash 

15:22: 46 15 is distributed. 

15:22: 47 16 So -- and the sale of a conpany asset isn't 

15: 22: 53 17 necessarily a capital transaction. You could sel 

15: 22: 57 18 inventory. That's an ordinary -- that's -- inventory in 

15:23:01 19 stock, that's not considered capital. That would be -- 

15:23: 05 20 create ordinary incone. 

15:23: 07 21 Q This company is in the real estate business. 

15:23:09 22 A. | understand that, but if you're just reading how 

15:23:12 23 you interpret this, actually, they started devel opi ng 

15:23: 24 24 real estate. Actually developed it. That would be 

15: 23: 28 25 inventory because real estate devel opers and real estate   
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·1· ·did you interpret that?

·2· · · A.· Just like it reads.· I think it's clear.· Cash

·3· ·distributions from capital transactions shall be

·4· ·distributed to the members per the following method, and

·5· ·you've got this waterfall method.

·6· · · Q.· The next sentence says, "Upon any refinancing and

·7· ·upon the sale of company asset, cash is distributed

·8· ·according to the stepdown allocation."· Do you have any

·9· ·opinion about that sentence?

10· · · A.· Yeah.· I mean, to put in -- I read it as in

11· ·addition, if there's a refinancing event, that's not

12· ·necessarily a capital event.· That's a borrowing event

13· ·or sale of a company or the sale of company asset, which

14· ·I'm not sure -- that's kind of strange wording, but cash

15· ·is distributed.

16· · · · · So -- and the sale of a company asset isn't

17· ·necessarily a capital transaction.· You could sell

18· ·inventory.· That's an ordinary -- that's -- inventory in

19· ·stock, that's not considered capital.· That would be --

20· ·create ordinary income.

21· · · Q.· This company is in the real estate business.

22· · · A.· I understand that, but if you're just reading how

23· ·you interpret this, actually, they started developing

24· ·real estate.· Actually developed it.· That would be

25· ·inventory because real estate developers and real estate
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15:23:31 1 is not capital. It's inventory. rage =8 

15:23: 35 2 Q Wien you read "upon the sale of company asset," 

15: 23: 36 3 did you think a word was m ssi ng? 

15:23:41 4 A. Yeah, | did. | nean, | thought there should be 

15:23:54 5 like an "a" in front of "conpany asset." 

15: 23: 54 6 Q | notice that -- 

15: 23: 56 7 A. | also kind of -- as | read it |I put inin 

15: 23: 58 8 addition, you know, "cash distributions from capital 

15: 24: 02 9 transactions shall be distributed per the follow ng 

15:24: 05 10 method between the nenbers of the LLC." And because 

15:24:08 11 this is a conplete sentence, how | interpret that is in 

15:24:14 12 addition to. 

15: 24: 17 13 Q Now, looking at the second -- and then you have 

15:24: 20 14 the -- you have the stepdown allocation which is 

15:24:24 15 sonetines called a waterfall. Right? 

15: 24: 26 16 A. Correct. 

15: 24: 26 17 Q In your experience is this -- when there's 

15: 24: 29 18 disproportionate capital contributions, is this type of 

15:24: 34 19 waterfall common or uncommon? 

15:24: 36 20 A. It's very common and | see it alot in ny 

15:24: 39 21 clients. And actually, I've got one real estate 

15:24: 42 22 developer that every time there's different capital. He 

15: 24: 48 23 sends these to ne. Actually -- | actually hel ped the 

15:24:52 24 attorneys wite these sections. So |'ve actually hel ped 

15: 24: 56 25 draft sone of these waterfall provisions.   
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15:23:31 1 is not capital. It's inventory. rage =8 

15:23: 35 2 Q Wien you read "upon the sale of company asset," 

15: 23: 36 3 did you think a word was m ssi ng? 

15:23:41 4 A. Yeah, | did. | nean, | thought there should be 

15:23:54 5 like an "a" in front of "conpany asset." 

15: 23: 54 6 Q | notice that -- 

15: 23: 56 7 A. | also kind of -- as | read it |I put inin 

15: 23: 58 8 addition, you know, "cash distributions from capital 

15: 24: 02 9 transactions shall be distributed per the follow ng 

15:24: 05 10 method between the nenbers of the LLC." And because 

15:24:08 11 this is a conplete sentence, how | interpret that is in 

15:24:14 12 addition to. 

15: 24: 17 13 Q Now, looking at the second -- and then you have 

15:24: 20 14 the -- you have the stepdown allocation which is 

15:24:24 15 sonetines called a waterfall. Right? 

15: 24: 26 16 A. Correct. 

15: 24: 26 17 Q In your experience is this -- when there's 

15: 24: 29 18 disproportionate capital contributions, is this type of 

15:24: 34 19 waterfall common or uncommon? 

15:24: 36 20 A. It's very common and | see it alot in ny 

15:24: 39 21 clients. And actually, I've got one real estate 

15:24: 42 22 developer that every time there's different capital. He 

15: 24: 48 23 sends these to ne. Actually -- | actually hel ped the 

15:24:52 24 attorneys wite these sections. So |'ve actually hel ped 

15: 24: 56 25 draft sone of these waterfall provisions.   
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·1· ·is not capital.· It's inventory.

·2· · · Q.· When you read "upon the sale of company asset,"

·3· ·did you think a word was missing?

·4· · · A.· Yeah, I did.· I mean, I thought there should be

·5· ·like an "a" in front of "company asset."

·6· · · Q.· I notice that --

·7· · · A.· I also kind of -- as I read it I put in in

·8· ·addition, you know, "cash distributions from capital

·9· ·transactions shall be distributed per the following

10· ·method between the members of the LLC."· And because

11· ·this is a complete sentence, how I interpret that is in

12· ·addition to.

13· · · Q.· Now, looking at the second -- and then you have

14· ·the -- you have the stepdown allocation which is

15· ·sometimes called a waterfall.· Right?

16· · · A.· Correct.

17· · · Q.· In your experience is this -- when there's

18· ·disproportionate capital contributions, is this type of

19· ·waterfall common or uncommon?

20· · · A.· It's very common and I see it a lot in my

21· ·clients.· And actually, I've got one real estate

22· ·developer that every time there's different capital.· He

23· ·sends these to me.· Actually -- I actually helped the

24· ·attorneys write these sections.· So I've actually helped

25· ·draft some of these waterfall provisions.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

15:24:58 1 Q The purpose of this is to get the capital 

15: 25: 01 2 transactions to get the capital contributions back to 

15:25:05 3 the -- back to the nmenbers? 

15:25: 10 4 A. Yeah. There's usually a preferred distribution 

15:25: 13 5 to the person who put in nore capital because he's got 

15: 25: 17 6 the biggest risk. He needs to get back down to even to 

15: 25: 22 7 where capital accounts at sone point in tine becone 

15:25: 26 8 50/50 if it's a 50/50 partnership. 

15: 25: 29 9 Q The cl aimhas been nade that the words "the sale 

15: 25: 32 10 of company asset" indicates that the stepdown allocation 

15: 25: 36 11 only occurs when there's a liquidation. Essentially a 

15: 25: 41 12 liquidation of the conpany. 

15: 25: 43 13 A. And so, | nean, in that case there would be -- 

15: 25: 49 14 you know, take the exanple of if they kept the note and 

15: 25: 55 15 just collect the payments until the note was paid off, 

15: 25: 59 16 there would be nothing left on liquidation. So how do 

15: 26: 04 17 you equal out the capital accounts? O take if they 

15: 26: 07 18 held the property for 30 years and continued to take 

15: 26: 10 19 depreciation every year. At the end of -- say, at the 

15:26: 14 20 end of the life of the asset, you've got one partner 

15: 26: 20 21 wth a negative capital account. [If you assune that 

15: 26: 23 22 this never gets triggered -- if you assume this never 

15: 26: 27 23 gets triggered, you're always going to end up in the 

15: 26: 30 24 end, if they continue this, with somebody wth negative 

15: 26: 34 25 capital because he's getting distributions in excess of   
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15:24:58 1 Q The purpose of this is to get the capital 

15: 25: 01 2 transactions to get the capital contributions back to 

15:25:05 3 the -- back to the nmenbers? 

15:25: 10 4 A. Yeah. There's usually a preferred distribution 

15:25: 13 5 to the person who put in nore capital because he's got 

15: 25: 17 6 the biggest risk. He needs to get back down to even to 

15: 25: 22 7 where capital accounts at sone point in tine becone 

15:25: 26 8 50/50 if it's a 50/50 partnership. 

15: 25: 29 9 Q The cl aimhas been nade that the words "the sale 

15: 25: 32 10 of company asset" indicates that the stepdown allocation 

15: 25: 36 11 only occurs when there's a liquidation. Essentially a 

15: 25: 41 12 liquidation of the conpany. 

15: 25: 43 13 A. And so, | nean, in that case there would be -- 

15: 25: 49 14 you know, take the exanple of if they kept the note and 

15: 25: 55 15 just collect the payments until the note was paid off, 

15: 25: 59 16 there would be nothing left on liquidation. So how do 

15: 26: 04 17 you equal out the capital accounts? O take if they 

15: 26: 07 18 held the property for 30 years and continued to take 

15: 26: 10 19 depreciation every year. At the end of -- say, at the 

15:26: 14 20 end of the life of the asset, you've got one partner 

15: 26: 20 21 wth a negative capital account. [If you assune that 

15: 26: 23 22 this never gets triggered -- if you assume this never 

15: 26: 27 23 gets triggered, you're always going to end up in the 

15: 26: 30 24 end, if they continue this, with somebody wth negative 

15: 26: 34 25 capital because he's getting distributions in excess of   
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·1· · · Q.· The purpose of this is to get the capital

·2· ·transactions to get the capital contributions back to

·3· ·the -- back to the members?

·4· · · A.· Yeah.· There's usually a preferred distribution

·5· ·to the person who put in more capital because he's got

·6· ·the biggest risk.· He needs to get back down to even to

·7· ·where capital accounts at some point in time become

·8· ·50/50 if it's a 50/50 partnership.

·9· · · Q.· The claim has been made that the words "the sale

10· ·of company asset" indicates that the stepdown allocation

11· ·only occurs when there's a liquidation.· Essentially a

12· ·liquidation of the company.

13· · · A.· And so, I mean, in that case there would be --

14· ·you know, take the example of if they kept the note and

15· ·just collect the payments until the note was paid off,

16· ·there would be nothing left on liquidation.· So how do

17· ·you equal out the capital accounts?· Or take if they

18· ·held the property for 30 years and continued to take

19· ·depreciation every year.· At the end of -- say, at the

20· ·end of the life of the asset, you've got one partner

21· ·with a negative capital account.· If you assume that

22· ·this never gets triggered -- if you assume this never

23· ·gets triggered, you're always going to end up in the

24· ·end, if they continue this, with somebody with negative

25· ·capital because he's getting distributions in excess of
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ARBI TRATI ON, DAY 3 - 03/19/2021 

: : rage 
the profits allocated to him And that's what was 15: 26: 40 1 

15: 26: 42 2 happening, and that's why his capital account was going 

15: 26: 44 3 below 30 percent is M. Bidsal was receiving 

15: 26: 47 4 distributions in excess of the profits that were 

15:26: 50 5 allocated to him 

15: 26: 51 6 Q Wien we | ook at the second-to-I|ast paragraph 

15: 26: 54 7 where it says, "Cash distribution of profits from 

15: 26: 57 8 operations shall be allocated and distributed 50 percent 

15: 27:00 9 to Shawn Bidsal and 50 percent to CLA Properties,” and 

15:27: 14 10 then dropping down one nore it says -- it describes what 

15:27: 18 11 cash distribution of profits is supposed to nean. It 

15: 27: 22 12 says, "It's the express intent of the parties that cash 

15: 26: 56 13 distribution of profits refers to distribution generated 

15:27. 27 14 fromoperations resulting in ordinary income in contrast 

15: 27: 30 15 to cash distributions arising fromcapital transactions 

15: 27: 32 16 or nonrecurring events such as a sale of all or a 

15: 27: 36 17 substantial portion of the conpany's assets or cash out 

15: 27: 40 18 financing." 

15: 27: 43 19 So first of all, you heard M. WI cox describe 

15:27: 46 20 what ordinary incone was. Do you agree with that? 

15:27:50 21 MR. GERRARD: Your Honor, | have to object to the 

15: 27:52 22 question. Counsel read a whole bunch of the agreenent 

15: 27: 56 23 and then stated what it neant in his opinion. So 

15: 28: 00 24 basically he was testifying. And then he asked a 

15: 28: 03 25 different question. So he's leading and he's mi sstating   
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: : rage 
the profits allocated to him And that's what was 15: 26: 40 1 

15: 26: 42 2 happening, and that's why his capital account was going 

15: 26: 44 3 below 30 percent is M. Bidsal was receiving 

15: 26: 47 4 distributions in excess of the profits that were 

15:26: 50 5 allocated to him 

15: 26: 51 6 Q Wien we | ook at the second-to-I|ast paragraph 

15: 26: 54 7 where it says, "Cash distribution of profits from 

15: 26: 57 8 operations shall be allocated and distributed 50 percent 

15: 27:00 9 to Shawn Bidsal and 50 percent to CLA Properties,” and 

15:27: 14 10 then dropping down one nore it says -- it describes what 

15:27: 18 11 cash distribution of profits is supposed to nean. It 

15: 27: 22 12 says, "It's the express intent of the parties that cash 

15: 26: 56 13 distribution of profits refers to distribution generated 

15:27. 27 14 fromoperations resulting in ordinary income in contrast 

15: 27: 30 15 to cash distributions arising fromcapital transactions 

15: 27: 32 16 or nonrecurring events such as a sale of all or a 

15: 27: 36 17 substantial portion of the conpany's assets or cash out 

15: 27: 40 18 financing." 

15: 27: 43 19 So first of all, you heard M. WI cox describe 

15:27: 46 20 what ordinary incone was. Do you agree with that? 

15:27:50 21 MR. GERRARD: Your Honor, | have to object to the 

15: 27:52 22 question. Counsel read a whole bunch of the agreenent 

15: 27: 56 23 and then stated what it neant in his opinion. So 

15: 28: 00 24 basically he was testifying. And then he asked a 

15: 28: 03 25 different question. So he's leading and he's mi sstating   
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·1· ·the profits allocated to him.· And that's what was

·2· ·happening, and that's why his capital account was going

·3· ·below 30 percent is Mr. Bidsal was receiving

·4· ·distributions in excess of the profits that were

·5· ·allocated to him.

·6· · · Q.· When we look at the second-to-last paragraph

·7· ·where it says, "Cash distribution of profits from

·8· ·operations shall be allocated and distributed 50 percent

·9· ·to Shawn Bidsal and 50 percent to CLA Properties," and

10· ·then dropping down one more it says -- it describes what

11· ·cash distribution of profits is supposed to mean.· It

12· ·says, "It's the express intent of the parties that cash

13· ·distribution of profits refers to distribution generated

14· ·from operations resulting in ordinary income in contrast

15· ·to cash distributions arising from capital transactions

16· ·or nonrecurring events such as a sale of all or a

17· ·substantial portion of the company's assets or cash out

18· ·financing."

19· · · · · So first of all, you heard Mr. Wilcox describe

20· ·what ordinary income was.· Do you agree with that?

21· · · · · MR. GERRARD:· Your Honor, I have to object to the

22· ·question.· Counsel read a whole bunch of the agreement

23· ·and then stated what it meant in his opinion.· So

24· ·basically he was testifying.· And then he asked a

25· ·different question.· So he's leading and he's misstating
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ARBI TRATI ON, DAY 3 - 03/19/2021 

15: 28: 06 1 the docunent and he's testifying. rage ©8 

15:28: 08 2 ARBI TRATOR WALL: Well, I'"mgoing to kind of 

15: 28: 09 3 ignore the part you read if your question to the witness 

15: 28: 14 4 isn't related to what you read. 

15:28: 16 5 MR LEWN It is. | was just trying to focus 

15: 28: 18 6 his attention on this. [I'mgoing to be asking him 

15: 28: 20 7 questions about it. 

15: 28: 20 8 ARBI TRATOR WALL: Ckay. But you didn't just 

15: 28: 20 9 focus his attention. You read the whol e paragraph. But 

15: 28: 23 10 all right. Next question. 

15: 28: 24 11 MR. LEWN kay. 

15:28: 24 12 BY MR LEWN: 

15:28: 24 13 Q But the question is: Dd you hear how M. WI cox 

15: 28: 27 14 described ordinary income? 

15: 28: 32 15 A. He was describing the ordinary incone sonething 

15: 28: 38 16 that was in excess of ordinary income. He contradicted 

15:28: 41 17 hi nsel f. He said depreciation reduced ordinary incone. 

15: 28: 45 18 And then he said that ordinary income that gets split 

15: 28: 49 19 50/50 doesn't include depreciation. It's the cash flow 

15:28: 53 20 from operations. 

15: 28: 54 21 So he was -- he was saying that because all the 

15: 28: 55 22 cash flow from operations should be distributed 50/50, 

15:29:01 23 is what he testified to, if | understood himcorrectly, 

15:29: 04 24 and it says in this operating agreenent it is the 

15:29: 08 25 express intent to the parties that cash distributions of   
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15: 28: 06 1 the docunent and he's testifying. rage ©8 

15:28: 08 2 ARBI TRATOR WALL: Well, I'"mgoing to kind of 

15: 28: 09 3 ignore the part you read if your question to the witness 

15: 28: 14 4 isn't related to what you read. 

15:28: 16 5 MR LEWN It is. | was just trying to focus 

15: 28: 18 6 his attention on this. [I'mgoing to be asking him 

15: 28: 20 7 questions about it. 

15: 28: 20 8 ARBI TRATOR WALL: Ckay. But you didn't just 

15: 28: 20 9 focus his attention. You read the whol e paragraph. But 

15: 28: 23 10 all right. Next question. 

15: 28: 24 11 MR. LEWN kay. 

15:28: 24 12 BY MR LEWN: 

15:28: 24 13 Q But the question is: Dd you hear how M. WI cox 

15: 28: 27 14 described ordinary income? 

15: 28: 32 15 A. He was describing the ordinary incone sonething 

15: 28: 38 16 that was in excess of ordinary income. He contradicted 

15:28: 41 17 hi nsel f. He said depreciation reduced ordinary incone. 

15: 28: 45 18 And then he said that ordinary income that gets split 

15: 28: 49 19 50/50 doesn't include depreciation. It's the cash flow 

15:28: 53 20 from operations. 

15: 28: 54 21 So he was -- he was saying that because all the 

15: 28: 55 22 cash flow from operations should be distributed 50/50, 

15:29:01 23 is what he testified to, if | understood himcorrectly, 

15:29: 04 24 and it says in this operating agreenent it is the 

15:29: 08 25 express intent to the parties that cash distributions of   
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·1· ·the document and he's testifying.

·2· · · · · ARBITRATOR WALL:· Well, I'm going to kind of

·3· ·ignore the part you read if your question to the witness

·4· ·isn't related to what you read.

·5· · · · · MR. LEWIN:· It is.· I was just trying to focus

·6· ·his attention on this.· I'm going to be asking him

·7· ·questions about it.

·8· · · · · ARBITRATOR WALL:· Okay.· But you didn't just

·9· ·focus his attention.· You read the whole paragraph.· But

10· ·all right.· Next question.

11· · · · · MR. LEWIN:· Okay.

12· ·BY MR. LEWIN:

13· · · Q.· But the question is:· Did you hear how Mr. Wilcox

14· ·described ordinary income?

15· · · A.· He was describing the ordinary income something

16· ·that was in excess of ordinary income.· He contradicted

17· ·himself.· He said depreciation reduced ordinary income.

18· ·And then he said that ordinary income that gets split

19· ·50/50 doesn't include depreciation.· It's the cash flow

20· ·from operations.

21· · · · · So he was -- he was saying that because all the

22· ·cash flow from operations should be distributed 50/50,

23· ·is what he testified to, if I understood him correctly,

24· ·and it says in this operating agreement it is the

25· ·express intent to the parties that cash distributions of
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ARBI TRATI ON, DAY 3 - 03/19/2021 

15:29:13 1 profits refuted -- first distributions generated from 

15:29:14 2 operations resulting in ordinary income. 

15:29: 18 3 And so in resulting in ordinary incone -- and he 

15:29: 20 4 testified that depreciation reduces ordinary income but 

15:29:25 5 then ignored the depreciation deduction and said it 

15: 29: 29 6 should be just cash distribution from operations whet her 

15:29: 35 7 or not it results in ordinary income. 

15:29: 37 8 Ordinary incone is different than cash flow? 

15:29: 42 9 Yes. 

15: 29: 43 10 Because ordinary incone is reduced by 

15: 29: 46 11 depreciation and maybe sone other things. [Is that 

15:29: 49 12 correct? 

15:29: 49 13 A. That is correct. 

15:29: 50 14 Q Ckay. And according to -- in ordinary incone 

15: 30: 03 15 when you read the balance of this paragraph, how did you 

15: 30: 07 16 interpret provisions that says, "...arising from capital 

15:30: 11 17 transaction or nonrecurring events such as sale of all 

15:30: 15 18 or a substantial portion of the conpany's assets or cash 

15: 30: 22 19 on financing"? 

15:30: 23 20 A WII, it's -- it's -- | read it as -- | mean, 

15:30: 25 21 especially when it starts with "the express intent," |'m 

15:30: 30 22 saying that is saying this is how you interpret all of 

15:30: 34 23 this up above. And then it says -- you know, so this is 

15:30: 39 24 what profits are that are allocated 50/50. 

15:30: 44 25 It is distributions generated from operations, so   
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15:29:13 1 profits refuted -- first distributions generated from 

15:29:14 2 operations resulting in ordinary income. 

15:29: 18 3 And so in resulting in ordinary incone -- and he 

15:29: 20 4 testified that depreciation reduces ordinary income but 

15:29:25 5 then ignored the depreciation deduction and said it 

15: 29: 29 6 should be just cash distribution from operations whet her 

15:29: 35 7 or not it results in ordinary income. 

15:29: 37 8 Ordinary incone is different than cash flow? 

15:29: 42 9 Yes. 

15: 29: 43 10 Because ordinary incone is reduced by 

15: 29: 46 11 depreciation and maybe sone other things. [Is that 

15:29: 49 12 correct? 

15:29: 49 13 A. That is correct. 

15:29: 50 14 Q Ckay. And according to -- in ordinary incone 

15: 30: 03 15 when you read the balance of this paragraph, how did you 

15: 30: 07 16 interpret provisions that says, "...arising from capital 

15:30: 11 17 transaction or nonrecurring events such as sale of all 

15:30: 15 18 or a substantial portion of the conpany's assets or cash 

15: 30: 22 19 on financing"? 

15:30: 23 20 A WII, it's -- it's -- | read it as -- | mean, 

15:30: 25 21 especially when it starts with "the express intent," |'m 

15:30: 30 22 saying that is saying this is how you interpret all of 

15:30: 34 23 this up above. And then it says -- you know, so this is 

15:30: 39 24 what profits are that are allocated 50/50. 

15:30: 44 25 It is distributions generated from operations, so   
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·1· ·profits refuted -- first distributions generated from

·2· ·operations resulting in ordinary income.

·3· · · · · And so in resulting in ordinary income -- and he

·4· ·testified that depreciation reduces ordinary income but

·5· ·then ignored the depreciation deduction and said it

·6· ·should be just cash distribution from operations whether

·7· ·or not it results in ordinary income.

·8· · · Q.· Ordinary income is different than cash flow?

·9· · · A.· Yes.

10· · · Q.· Because ordinary income is reduced by

11· ·depreciation and maybe some other things.· Is that

12· ·correct?

13· · · A.· That is correct.

14· · · Q.· Okay.· And according to -- in ordinary income

15· ·when you read the balance of this paragraph, how did you

16· ·interpret provisions that says, "...arising from capital

17· ·transaction or nonrecurring events such as sale of all

18· ·or a substantial portion of the company's assets or cash

19· ·on financing"?

20· · · A.· Well, it's -- it's -- I read it as -- I mean,

21· ·especially when it starts with "the express intent," I'm

22· ·saying that is saying this is how you interpret all of

23· ·this up above.· And then it says -- you know, so this is

24· ·what profits are that are allocated 50/50.

25· · · · · It is distributions generated from operations, so
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ARBI TRATI ON, DAY 3 - 03/19/2021 

15: 30: 51 1 basically cash flow generated from operations resulting 

15: 30: 55 2 in ordinary incone in contrast to cash distributions or 

15:31: 00 3 you could just say cash that arises from capital 

15:31: 03 4 transactions. And then there's an "or," so 

15:31:12 5 non-reoccurring events. Because there could be 

15:31: 16 6 non-reoccurring events that generate cash that are not 

15:31: 17 7 necessarily a capital transaction. 

15:31: 20 8 And then they -- well, | guess they're defining 

15: 31: 22 9 non-reoccurring event such as a sale of all or 

15: 31: 26 10 substantial. But again, "such a sale of" is an example, 

15:31:31 11 not all inclusive. 

15: 31: 33 12 And he was reading that that that's the only way 

15: 31: 36 13 you have a capital transaction, and which |I totally 

15:31: 40 14 disagree with, and that's not how it reads. It 

15:31: 44 15 specifically says "or" and says "such as," which means 

15: 31: 51 16 there could be many other exanples. It doesn't -- 

15: 31: 54 17 could be a single asset. W're just saying that's just 

15: 31: 57 18 one exanpl e. 

15: 31: 58 19 Q The word "or" how do you interpret the word "or"? 

15:32: 03 20 A | interpret the word "or" as it could be this or 

15:32: 08 21 something conpletely different. 

15:32:10 22 Q And again, so you heard -- at one point M. 

15:32: 25 23 Wlcox said that -- he basically said that this 

15:32: 29 24 waterfall is not triggered unless there's a capital 

15: 32: 33 25 transaction, and capital transaction is not triggered by   
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15: 30: 51 1 basically cash flow generated from operations resulting 

15: 30: 55 2 in ordinary incone in contrast to cash distributions or 

15:31: 00 3 you could just say cash that arises from capital 

15:31: 03 4 transactions. And then there's an "or," so 

15:31:12 5 non-reoccurring events. Because there could be 

15:31: 16 6 non-reoccurring events that generate cash that are not 

15:31: 17 7 necessarily a capital transaction. 

15:31: 20 8 And then they -- well, | guess they're defining 

15: 31: 22 9 non-reoccurring event such as a sale of all or 

15: 31: 26 10 substantial. But again, "such a sale of" is an example, 

15:31:31 11 not all inclusive. 

15: 31: 33 12 And he was reading that that that's the only way 

15: 31: 36 13 you have a capital transaction, and which |I totally 

15:31: 40 14 disagree with, and that's not how it reads. It 

15:31: 44 15 specifically says "or" and says "such as," which means 

15: 31: 51 16 there could be many other exanples. It doesn't -- 

15: 31: 54 17 could be a single asset. W're just saying that's just 

15: 31: 57 18 one exanpl e. 

15: 31: 58 19 Q The word "or" how do you interpret the word "or"? 

15:32: 03 20 A | interpret the word "or" as it could be this or 

15:32: 08 21 something conpletely different. 

15:32:10 22 Q And again, so you heard -- at one point M. 

15:32: 25 23 Wlcox said that -- he basically said that this 

15:32: 29 24 waterfall is not triggered unless there's a capital 

15: 32: 33 25 transaction, and capital transaction is not triggered by   
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·1· ·basically cash flow generated from operations resulting

·2· ·in ordinary income in contrast to cash distributions or

·3· ·you could just say cash that arises from capital

·4· ·transactions.· And then there's an "or," so

·5· ·non-reoccurring events.· Because there could be

·6· ·non-reoccurring events that generate cash that are not

·7· ·necessarily a capital transaction.

·8· · · · · And then they -- well, I guess they're defining

·9· ·non-reoccurring event such as a sale of all or

10· ·substantial.· But again, "such a sale of" is an example,

11· ·not all inclusive.

12· · · · · And he was reading that that that's the only way

13· ·you have a capital transaction, and which I totally

14· ·disagree with, and that's not how it reads.· It

15· ·specifically says "or" and says "such as," which means

16· ·there could be many other examples.· It doesn't -- it

17· ·could be a single asset.· We're just saying that's just

18· ·one example.

19· · · Q.· The word "or" how do you interpret the word "or"?

20· · · A.· I interpret the word "or" as it could be this or

21· ·something completely different.

22· · · Q.· And again, so you heard -- at one point Mr.

23· ·Wilcox said that -- he basically said that this

24· ·waterfall is not triggered unless there's a capital

25· ·transaction, and capital transaction is not triggered by
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15:32: 38 1 a sale of one or two or three properties. 

15: 32: 42 2 A. | did hear himsay that. 

15:32: 44 3 Q Do you have an opinion as to if M. Bidsal was 

15:32: 48 4 supposed to get 50 percent of the profits fromthe 

15: 32: 54 5 cash flow, 50 percent of the profits from everything, 

15: 32: 58 6 not only operations, why would you have this definition 

15: 33:02 7 that says he's only getting it fromoperations resulting 

15: 33: 07 8 in ordinary incone? 

15: 33:09 9 A. The operating agreenent doesn't work if you 

15:33:12 10 interpret it the way that Chris does it. He even 

15:33: 16 11 testified that it didn't work. He was testifying that 

15:33:19 12 "Well, we're going to do these things even though 

15: 33: 22 13 they're not right to make it somewhat fair." You know, 

15: 33: 26 14 like a partial distribution of the proceeds froma sale 

15: 33: 30 15 of a building. 

15: 33: 32 16 Q Okay. Do you think that -- other than the part 

15: 33: 37 17 that says "sale of conpany asset," do you think that the 

15: 33: 47 18 interpretation that the waterfall is not triggered 

15: 33: 52 19 unless there's a sale -- basically a sale of all of the 

15:33:55 20 assets is reasonable? 

15: 33: 58 21 A. No, that's not. 

15: 34: 03 22 Q Now, you read the business of the -- of this LLC 

15: 34:09 23 was to buy and manage real estate. That was the 

15:34: 13 24 business as it was so stated. Ri ght? 

15:34:15 25 A. Yeah. | believe so. | don't renenber exactly   
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15:32: 38 1 a sale of one or two or three properties. 

15: 32: 42 2 A. | did hear himsay that. 

15:32: 44 3 Q Do you have an opinion as to if M. Bidsal was 

15:32: 48 4 supposed to get 50 percent of the profits fromthe 

15: 32: 54 5 cash flow, 50 percent of the profits from everything, 

15: 32: 58 6 not only operations, why would you have this definition 

15: 33:02 7 that says he's only getting it fromoperations resulting 

15: 33: 07 8 in ordinary incone? 

15: 33:09 9 A. The operating agreenent doesn't work if you 

15:33:12 10 interpret it the way that Chris does it. He even 

15:33: 16 11 testified that it didn't work. He was testifying that 

15:33:19 12 "Well, we're going to do these things even though 

15: 33: 22 13 they're not right to make it somewhat fair." You know, 

15: 33: 26 14 like a partial distribution of the proceeds froma sale 

15: 33: 30 15 of a building. 

15: 33: 32 16 Q Okay. Do you think that -- other than the part 

15: 33: 37 17 that says "sale of conpany asset," do you think that the 

15: 33: 47 18 interpretation that the waterfall is not triggered 

15: 33: 52 19 unless there's a sale -- basically a sale of all of the 

15:33:55 20 assets is reasonable? 

15: 33: 58 21 A. No, that's not. 

15: 34: 03 22 Q Now, you read the business of the -- of this LLC 

15: 34:09 23 was to buy and manage real estate. That was the 

15:34: 13 24 business as it was so stated. Ri ght? 

15:34:15 25 A. Yeah. | believe so. | don't renenber exactly   
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·1· ·a sale of one or two or three properties.

·2· · · A.· I did hear him say that.

·3· · · Q.· Do you have an opinion as to if Mr. Bidsal was

·4· ·supposed to get 50 percent of the profits from the

·5· ·cash flow, 50 percent of the profits from everything,

·6· ·not only operations, why would you have this definition

·7· ·that says he's only getting it from operations resulting

·8· ·in ordinary income?

·9· · · A.· The operating agreement doesn't work if you

10· ·interpret it the way that Chris does it.· He even

11· ·testified that it didn't work.· He was testifying that

12· ·"Well, we're going to do these things even though

13· ·they're not right to make it somewhat fair."· You know,

14· ·like a partial distribution of the proceeds from a sale

15· ·of a building.

16· · · Q.· Okay.· Do you think that -- other than the part

17· ·that says "sale of company asset," do you think that the

18· ·interpretation that the waterfall is not triggered

19· ·unless there's a sale -- basically a sale of all of the

20· ·assets is reasonable?

21· · · A.· No, that's not.

22· · · Q.· Now, you read the business of the -- of this LLC

23· ·was to buy and manage real estate.· That was the

24· ·business as it was so stated.· Right?

25· · · A.· Yeah.· I believe so.· I don't remember exactly
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15:34: 19 1 what the exact wording was. rage ©8 

15:34: 21 2 Q The agreement says it's effective as of June 15, 

15: 34: 27 3 2011, but the agreement actually wasn't signed until 

15:34: 30 4 Decenber 2011. Does having the effective date as of 

15: 34: 36 5 June 15th have any bearing on how -- the application of 

15:34: 40 6 this Exhibit B? 

15: 34: 42 7 A. | do not believe so. 

15:34: 44 8 Q Ckay. So let's get down to your specifics. You 

15:34:51 9 have created a nunber of schedules. [Is that correct? 

15: 34:53 10 A. Yes. That is correct. 

15: 34: 55 11 Q And by the way, we'd like to go through your 

15: 35: 00 12 opinions or you can explain themto H's Honor so the 

15: 35: 05 13 rest of us understand what your opinions are and how you 

15: 35: 07 14 calculated them So let's take -- let's take -- what 

15: 35: 13 15 kind of schedules did you prepare in connection with 

15:35:16 16 t his? 

15: 35: 16 17 A. | had an exhibit that was part of ny report, 

15: 35: 25 18 actually. | added sone just to help you reconcile it to 

15:35:31 19 the tax returns. 

15: 35: 33 20 Can we take a | ook at Exhibit 2007? 

15: 35: 37 21 MR. LEWN. Do you have 200, Your Honor? 

15:37:06 22 ARBI TRATOR WALL: And where is that here? 

15:37: 06 23 LEW N: 

15: 37: 06 24 What is Exhibit 2007? 

15:37:10 25 So Exhibit 200 is really the first thing I did in   
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15:34: 19 1 what the exact wording was. rage ©8 

15:34: 21 2 Q The agreement says it's effective as of June 15, 

15: 34: 27 3 2011, but the agreement actually wasn't signed until 

15:34: 30 4 Decenber 2011. Does having the effective date as of 

15: 34: 36 5 June 15th have any bearing on how -- the application of 

15:34: 40 6 this Exhibit B? 

15: 34: 42 7 A. | do not believe so. 

15:34: 44 8 Q Ckay. So let's get down to your specifics. You 

15:34:51 9 have created a nunber of schedules. [Is that correct? 

15: 34:53 10 A. Yes. That is correct. 

15: 34: 55 11 Q And by the way, we'd like to go through your 

15: 35: 00 12 opinions or you can explain themto H's Honor so the 

15: 35: 05 13 rest of us understand what your opinions are and how you 

15: 35: 07 14 calculated them So let's take -- let's take -- what 

15: 35: 13 15 kind of schedules did you prepare in connection with 

15:35:16 16 t his? 

15: 35: 16 17 A. | had an exhibit that was part of ny report, 

15: 35: 25 18 actually. | added sone just to help you reconcile it to 

15:35:31 19 the tax returns. 

15: 35: 33 20 Can we take a | ook at Exhibit 2007? 

15: 35: 37 21 MR. LEWN. Do you have 200, Your Honor? 

15:37:06 22 ARBI TRATOR WALL: And where is that here? 

15:37: 06 23 LEW N: 

15: 37: 06 24 What is Exhibit 2007? 

15:37:10 25 So Exhibit 200 is really the first thing I did in   
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·1· ·what the exact wording was.

·2· · · Q.· The agreement says it's effective as of June 15,

·3· ·2011, but the agreement actually wasn't signed until

·4· ·December 2011.· Does having the effective date as of

·5· ·June 15th have any bearing on how -- the application of

·6· ·this Exhibit B?

·7· · · A.· I do not believe so.

·8· · · Q.· Okay.· So let's get down to your specifics.· You

·9· ·have created a number of schedules.· Is that correct?

10· · · A.· Yes.· That is correct.

11· · · Q.· And by the way, we'd like to go through your

12· ·opinions or you can explain them to His Honor so the

13· ·rest of us understand what your opinions are and how you

14· ·calculated them.· So let's take -- let's take -- what

15· ·kind of schedules did you prepare in connection with

16· ·this?

17· · · A.· I had an exhibit that was part of my report,

18· ·actually.· I added some just to help you reconcile it to

19· ·the tax returns.

20· · · Q.· Can we take a look at Exhibit 200?

21· · · · · MR. LEWIN:· Do you have 200, Your Honor?

22· · · · · ARBITRATOR WALL:· And where is that here?

23· ·BY MR. LEWIN:

24· · · Q.· What is Exhibit 200?

25· · · A.· So Exhibit 200 is really the first thing I did in
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15:37: 17 1 analyzing -- it's updated, but I went through the tox 

15: 37: 23 2 returns, looked at the incone reported, and then nade -- 

15:37:30 3 inthe first colums -- you don't have -- I'm ooking at 

15:37:35 4 the first three colums. [It says "Per tax return." At 

15:37: 40 5 the top is the nunbers really right off the tax returns 

15:37:45 6 that were filed wth the IRS 

15:37: 47 7 And then the next three columms over where it 

15:37:51 8 says underneath should be "Per operating agreement" is 

15: 37: 57 9 how! believe everything should have been allocated 

15: 38: 01 10 based on ny interpretation of the operating agreenent. 

15:38:04 11 And then | show what the differences are in 

15:38: 10 12 distributions that were nade. 

15: 38: 16 13 The last few colums is just if you wanted to 

15:38:21 14 reconcile all these numbers to the tax return, it tells 

15: 38: 26 15 you where on the tax return they go. It's nore of a 

15: 38: 30 16 cross reference. So, you know, capital contributions, 

15: 38: 34 17 you know, that's -- everybody agrees with that. There's 

15: 38: 35 18 no -- | don't think there's any discrepancy as to what 

15: 38: 39 19 was originally contributed to the menbers. 

15: 38: 44 20 The rental income -- and that's what was reported 

15: 38: 45 21 as ordinary income on the tax return, which is cash flow 

15: 38: 51 22 from operations reduced by depreciation. 

15: 38: 54 23 And then there was interest reported on the tax 

15: 38: 56 24 return, and | broke that up and there's sone controversy 

15: 39: 02 25 with that.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006295

ARBI TRATI ON, DAY 3 - 03/19/2021 

15:37: 17 1 analyzing -- it's updated, but I went through the tox 

15: 37: 23 2 returns, looked at the incone reported, and then nade -- 

15:37:30 3 inthe first colums -- you don't have -- I'm ooking at 

15:37:35 4 the first three colums. [It says "Per tax return." At 

15:37: 40 5 the top is the nunbers really right off the tax returns 

15:37:45 6 that were filed wth the IRS 

15:37: 47 7 And then the next three columms over where it 

15:37:51 8 says underneath should be "Per operating agreement" is 

15: 37: 57 9 how! believe everything should have been allocated 

15: 38: 01 10 based on ny interpretation of the operating agreenent. 

15:38:04 11 And then | show what the differences are in 

15:38: 10 12 distributions that were nade. 

15: 38: 16 13 The last few colums is just if you wanted to 

15:38:21 14 reconcile all these numbers to the tax return, it tells 

15: 38: 26 15 you where on the tax return they go. It's nore of a 

15: 38: 30 16 cross reference. So, you know, capital contributions, 

15: 38: 34 17 you know, that's -- everybody agrees with that. There's 

15: 38: 35 18 no -- | don't think there's any discrepancy as to what 

15: 38: 39 19 was originally contributed to the menbers. 

15: 38: 44 20 The rental income -- and that's what was reported 

15: 38: 45 21 as ordinary income on the tax return, which is cash flow 

15: 38: 51 22 from operations reduced by depreciation. 

15: 38: 54 23 And then there was interest reported on the tax 

15: 38: 56 24 return, and | broke that up and there's sone controversy 

15: 39: 02 25 with that.   
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·1· ·analyzing -- it's updated, but I went through the tax

·2· ·returns, looked at the income reported, and then made --

·3· ·in the first columns -- you don't have -- I'm looking at

·4· ·the first three columns.· It says "Per tax return."· At

·5· ·the top is the numbers really right off the tax returns

·6· ·that were filed with the IRS.

·7· · · · · And then the next three columns over where it

·8· ·says underneath should be "Per operating agreement" is

·9· ·how I believe everything should have been allocated

10· ·based on my interpretation of the operating agreement.

11· ·And then I show what the differences are in

12· ·distributions that were made.

13· · · · · The last few columns is just if you wanted to

14· ·reconcile all these numbers to the tax return, it tells

15· ·you where on the tax return they go.· It's more of a

16· ·cross reference.· So, you know, capital contributions,

17· ·you know, that's -- everybody agrees with that.· There's

18· ·no -- I don't think there's any discrepancy as to what

19· ·was originally contributed to the members.

20· · · · · The rental income -- and that's what was reported

21· ·as ordinary income on the tax return, which is cash flow

22· ·from operations reduced by depreciation.

23· · · · · And then there was interest reported on the tax

24· ·return, and I broke that up and there's some controversy

25· ·with that.
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So the interest, that was the rent payments that 15:39:11 1 

15: 39: 16 2 were assigned -- the rent that was collected by the 

15:39: 24 3 previous owner assigned -- that were assigned for 

15: 39: 28 4  paynents on the note, and according to the deed in lieu 

15: 39: 32 5 of foreclosure, it said that those would be applied to 

15: 39: 36 6 interest for these periods. Part of the period was 

15:39: 41 7 before Geen Valley Commerce purchased the note. Part 

15: 39: 46 8 of the paynent was after. 

15:39: 49 9 So | broke that interest out before and after 

15:39: 54 10 Geen Valley Commerce acquired the note. So part of it 

15: 39: 57 11 was accrued interest they purchased. Not earned but 

15: 40: 02 12 purchased. To ne, that's an asset in a capital 

15: 40: 08 13 transaction. And then the interest earned after they 

15: 40: 12 14 acquired the note was interest they earned on carrying 

15: 40: 16 15 the note and should be split 50/50. 

15: 40: 19 16 So the first columm shows the interest both parts 

15: 40: 28 17 being allocated 50/50, the first three col ums of 

15:40: 31 18 numbers. The second three colums of nunbers wll show 

15: 40: 35 19 the interest earned after 6/3/11 being split 50/50, and 

15: 40: 41 20 the interest received and paynent of interest they 

15: 40: 45 21 bought being split 70/30. 

15: 40: 51 22 And then the distributions that follow. Profit 

15: 40: 56 23 distributions are split 50/50, so that's the rental 

15:41:00 24 income and the interest earned after 6/11. That's what 

15:41: 04 25 those distributions total. And that's all that.   
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So the interest, that was the rent payments that 15:39:11 1 

15: 39: 16 2 were assigned -- the rent that was collected by the 

15:39: 24 3 previous owner assigned -- that were assigned for 

15: 39: 28 4  paynents on the note, and according to the deed in lieu 

15: 39: 32 5 of foreclosure, it said that those would be applied to 

15: 39: 36 6 interest for these periods. Part of the period was 

15:39: 41 7 before Geen Valley Commerce purchased the note. Part 

15: 39: 46 8 of the paynent was after. 

15:39: 49 9 So | broke that interest out before and after 

15:39: 54 10 Geen Valley Commerce acquired the note. So part of it 

15: 39: 57 11 was accrued interest they purchased. Not earned but 

15: 40: 02 12 purchased. To ne, that's an asset in a capital 

15: 40: 08 13 transaction. And then the interest earned after they 

15: 40: 12 14 acquired the note was interest they earned on carrying 

15: 40: 16 15 the note and should be split 50/50. 

15: 40: 19 16 So the first columm shows the interest both parts 

15: 40: 28 17 being allocated 50/50, the first three col ums of 

15:40: 31 18 numbers. The second three colums of nunbers wll show 

15: 40: 35 19 the interest earned after 6/3/11 being split 50/50, and 

15: 40: 41 20 the interest received and paynent of interest they 

15: 40: 45 21 bought being split 70/30. 

15: 40: 51 22 And then the distributions that follow. Profit 

15: 40: 56 23 distributions are split 50/50, so that's the rental 

15:41:00 24 income and the interest earned after 6/11. That's what 

15:41: 04 25 those distributions total. And that's all that.   
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·1· · · · · So the interest, that was the rent payments that

·2· ·were assigned -- the rent that was collected by the

·3· ·previous owner assigned -- that were assigned for

·4· ·payments on the note, and according to the deed in lieu

·5· ·of foreclosure, it said that those would be applied to

·6· ·interest for these periods.· Part of the period was

·7· ·before Green Valley Commerce purchased the note.· Part

·8· ·of the payment was after.

·9· · · · · So I broke that interest out before and after

10· ·Green Valley Commerce acquired the note.· So part of it

11· ·was accrued interest they purchased.· Not earned but

12· ·purchased.· To me, that's an asset in a capital

13· ·transaction.· And then the interest earned after they

14· ·acquired the note was interest they earned on carrying

15· ·the note and should be split 50/50.

16· · · · · So the first column shows the interest both parts

17· ·being allocated 50/50, the first three columns of

18· ·numbers.· The second three columns of numbers will show

19· ·the interest earned after 6/3/11 being split 50/50, and

20· ·the interest received and payment of interest they

21· ·bought being split 70/30.

22· · · · · And then the distributions that follow.· Profit

23· ·distributions are split 50/50, so that's the rental

24· ·income and the interest earned after 6/11.· That's what

25· ·those distributions total.· And that's all that.
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And then any distributions in excess of the 15:41:09 1 

15:41:12 2 profits for the company. The ordinary income earned 

15:41: 18 3 fromoperations. Any distributions in excess of that is 

15:41: 22 4 a return of capital, and they distributed nore noney 

15:41:25 5 than the income they received. And so that's a return 

15:41: 28 6 of capital, and it was distributed 50/50 in the first 

15:41: 32 7 year. And per the operating agreement, that return of 

15:41: 35 8 capital in ny opinion is a capital transaction and 

15:41: 39 9 should be allocated 70/30. 

15:41: 42 10 Q Let ne stop you there and then I'm going to |et 

15:41: 45 11 you continue. You said that they distributed nore noney 

15: 41: 49 12 than they received? Wat do you nean? 

15:41:51 13 A. | didn't say received. Earned. They distributed 

15: 41: 54 14 nore than their ordinary income. Part of that is they 

15:42:04 15 received principal payments on the note during the year. 

15: 42: 08 16 There was, like, around 82,000 that was booked as 

15:42:11 17 principal paynents on the note that reduced the note 

15:42:15 18 balance. There was -- depreciation obviously reduces 

15:42:20 19 ordinary incone but doesn't reduce cash. So that's part 

15:42:25 20 of why you have cash flow in excess of ordinary incone. 

15: 42: 34 21 Q And where did you find the -- where did you 

15:42: 35 22 locate the 82,0007? 

15:42: 37 23 A. Of the G, general |edger. There's two 

15:42: 39 24 transactions. There was one before the deed of 

15:42: 42 25 foreclosure, 50-sone thousand. | don't renmenber the   
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And then any distributions in excess of the 15:41:09 1 

15:41:12 2 profits for the company. The ordinary income earned 

15:41: 18 3 fromoperations. Any distributions in excess of that is 

15:41: 22 4 a return of capital, and they distributed nore noney 

15:41:25 5 than the income they received. And so that's a return 

15:41: 28 6 of capital, and it was distributed 50/50 in the first 

15:41: 32 7 year. And per the operating agreement, that return of 

15:41: 35 8 capital in ny opinion is a capital transaction and 

15:41: 39 9 should be allocated 70/30. 

15:41: 42 10 Q Let ne stop you there and then I'm going to |et 

15:41: 45 11 you continue. You said that they distributed nore noney 

15: 41: 49 12 than they received? Wat do you nean? 

15:41:51 13 A. | didn't say received. Earned. They distributed 

15: 41: 54 14 nore than their ordinary income. Part of that is they 

15:42:04 15 received principal payments on the note during the year. 

15: 42: 08 16 There was, like, around 82,000 that was booked as 

15:42:11 17 principal paynents on the note that reduced the note 

15:42:15 18 balance. There was -- depreciation obviously reduces 

15:42:20 19 ordinary incone but doesn't reduce cash. So that's part 

15:42:25 20 of why you have cash flow in excess of ordinary incone. 

15: 42: 34 21 Q And where did you find the -- where did you 

15:42: 35 22 locate the 82,0007? 

15:42: 37 23 A. Of the G, general |edger. There's two 

15:42: 39 24 transactions. There was one before the deed of 

15:42: 42 25 foreclosure, 50-sone thousand. | don't renmenber the   
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·1· · · · · And then any distributions in excess of the

·2· ·profits for the company.· The ordinary income earned

·3· ·from operations.· Any distributions in excess of that is

·4· ·a return of capital, and they distributed more money

·5· ·than the income they received.· And so that's a return

·6· ·of capital, and it was distributed 50/50 in the first

·7· ·year.· And per the operating agreement, that return of

·8· ·capital in my opinion is a capital transaction and

·9· ·should be allocated 70/30.

10· · · Q.· Let me stop you there and then I'm going to let

11· ·you continue.· You said that they distributed more money

12· ·than they received?· What do you mean?

13· · · A.· I didn't say received.· Earned.· They distributed

14· ·more than their ordinary income.· Part of that is they

15· ·received principal payments on the note during the year.

16· ·There was, like, around 82,000 that was booked as

17· ·principal payments on the note that reduced the note

18· ·balance.· There was -- depreciation obviously reduces

19· ·ordinary income but doesn't reduce cash.· So that's part

20· ·of why you have cash flow in excess of ordinary income.

21· · · Q.· And where did you find the -- where did you

22· ·locate the 82,000?

23· · · A.· Off the GL, general ledger.· There's two

24· ·transactions.· There was one before the deed of

25· ·foreclosure, 50-some thousand.· I don't remember the
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exact nunbers, but it was |i ke 50-sone thousand that 15: 42: 47 1 

15: 42:50 2 Geen Valley Commerce received fromthe | ender as 

15: 42: 52 3 payment on the note, and that's how it was applied, and 

15: 42:55 4 it was applied just to principal. 

15:42:57 5 And then in the closing, even though the closing 

15: 43: 02 6 said they only got 360,000 or whatever that number was 

15: 43: 08 7 on the escrow statenent, they actually received nore. 

15:43:11 8 Part of the escrow statenent said they had -- they would 

15:43:14 9 receive the deposits fromtenants. That was included in 

15:43: 23 10 the 300 figure, and then they also got it fromthe 

15:43: 27 11 property manager because the property manager was 

15:43: 29 12 holding the cash for those. |'massumng. | don't know 

15:43: 32 13 that for a fact. But it appeared to ne that the 

15:43:35 14 property manager nust have been hol ding those deposits 

15: 43: 40 15 because there was a deposit for the exact amount of -- 

15:43: 41 16 in the bank account for the exact amount of rent 

15:43: 45 17 deposits that they held that was on the escrow 

15:43: 47 18 statement. So they got that tw ce. 

15: 43: 49 19 And then there was -- and then the difference 

15:43:51 20 that was allocated to interest, you know, they 

15: 43: 55 21 received -- of the noney they received fromthe 

15:44:01 22 borrower, they allocated -- what was it -- 311,000 or 

15: 44: 06 23 something in that area to interest. Yeah, 3 -- yeah, it 

15: 44: 13 24 was over 300,000 into interest. And then the bal ance 

15: 44: 17 25 they allocated to principal, which makes up the   
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exact nunbers, but it was |i ke 50-sone thousand that 15: 42: 47 1 

15: 42:50 2 Geen Valley Commerce received fromthe | ender as 

15: 42: 52 3 payment on the note, and that's how it was applied, and 

15: 42:55 4 it was applied just to principal. 

15:42:57 5 And then in the closing, even though the closing 

15: 43: 02 6 said they only got 360,000 or whatever that number was 

15: 43: 08 7 on the escrow statenent, they actually received nore. 

15:43:11 8 Part of the escrow statenent said they had -- they would 

15:43:14 9 receive the deposits fromtenants. That was included in 

15:43: 23 10 the 300 figure, and then they also got it fromthe 

15:43: 27 11 property manager because the property manager was 

15:43: 29 12 holding the cash for those. |'massumng. | don't know 

15:43: 32 13 that for a fact. But it appeared to ne that the 

15:43:35 14 property manager nust have been hol ding those deposits 

15: 43: 40 15 because there was a deposit for the exact amount of -- 

15:43: 41 16 in the bank account for the exact amount of rent 

15:43: 45 17 deposits that they held that was on the escrow 

15:43: 47 18 statement. So they got that tw ce. 

15: 43: 49 19 And then there was -- and then the difference 

15:43:51 20 that was allocated to interest, you know, they 

15: 43: 55 21 received -- of the noney they received fromthe 

15:44:01 22 borrower, they allocated -- what was it -- 311,000 or 

15: 44: 06 23 something in that area to interest. Yeah, 3 -- yeah, it 

15: 44: 13 24 was over 300,000 into interest. And then the bal ance 

15: 44: 17 25 they allocated to principal, which makes up the   
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·1· ·exact numbers, but it was like 50-some thousand that

·2· ·Green Valley Commerce received from the lender as

·3· ·payment on the note, and that's how it was applied, and

·4· ·it was applied just to principal.

·5· · · · · And then in the closing, even though the closing

·6· ·said they only got 360,000 or whatever that number was

·7· ·on the escrow statement, they actually received more.

·8· ·Part of the escrow statement said they had -- they would

·9· ·receive the deposits from tenants.· That was included in

10· ·the 300 figure, and then they also got it from the

11· ·property manager because the property manager was

12· ·holding the cash for those.· I'm assuming.· I don't know

13· ·that for a fact.· But it appeared to me that the

14· ·property manager must have been holding those deposits

15· ·because there was a deposit for the exact amount of --

16· ·in the bank account for the exact amount of rent

17· ·deposits that they held that was on the escrow

18· ·statement.· So they got that twice.

19· · · · · And then there was -- and then the difference

20· ·that was allocated to interest, you know, they

21· ·received -- of the money they received from the

22· ·borrower, they allocated -- what was it -- 311,000 or

23· ·something in that area to interest.· Yeah, 3 -- yeah, it

24· ·was over 300,000 into interest.· And then the balance

25· ·they allocated to principal, which makes up the
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: Co age a 
difference. So there were two principal payments booked 15:44:20 1 

15: 44: 25 2 on the general |edger. 

15: 44: 27 3 Let's take a | ook at that general | edger 

15: 44: 40 4 MR. LEWN. Let ne get the exhibit nunber here. 

15:44: 44 5 ARBI TRATOR WALL: 95, | think. 

15:44: 47 6 LEW N: 

15:44: 47 7 Take a | ook at Exhibit 95. 

15:44: 49 8 Ckay. Were is 95? 

15: 44:52 9 It should be in Book No. 1, the black book 

15: 44:55 10  nunbered 1. 

15: 44: 56 11 A. This one? kay. This only goes to 45 though. 

15: 45: 03 12 Oh, here it is. Here it is. | got it right here. [I'll 

15:45:11 13 nake sure m ne matches. 

15: 45: 13 14 Q Wuld you please -- we tal ked about this $82, 000. 

15: 45: 17 15 Please identify on this general |edger where that cane 

15:45:21 16 from 

15: 45: 21 17 A. Ckay. On this general |edger you have -- |'I| 

15: 45: 25 18 show you where you can see it nice and easy. If you 

15: 45: 28 19 look at the second account, which is account 18, 000, 

15:45:31 20 says, "Mortgage Anerican Nevada." You see the beginning 

15: 45: 36 21 bal ance is $4, 049, 250, and then you see on 7, June 18th, 

15: 45: 51 22 2011 a deposit/ principal reduction escrow proceed 

15: 45: 54 23 $57,546. Then on Septenber 23rd, 2011, you see 

15: 46: 01 24 principal reduction escrow proceed 34,171. That's 

15: 46: 10 25 actually 90 -- yeah, that's actually -- what -- 91,000   
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: Co age a 
difference. So there were two principal payments booked 15:44:20 1 

15: 44: 25 2 on the general |edger. 

15: 44: 27 3 Let's take a | ook at that general | edger 

15: 44: 40 4 MR. LEWN. Let ne get the exhibit nunber here. 

15:44: 44 5 ARBI TRATOR WALL: 95, | think. 

15:44: 47 6 LEW N: 

15:44: 47 7 Take a | ook at Exhibit 95. 

15:44: 49 8 Ckay. Were is 95? 

15: 44:52 9 It should be in Book No. 1, the black book 

15: 44:55 10  nunbered 1. 

15: 44: 56 11 A. This one? kay. This only goes to 45 though. 

15: 45: 03 12 Oh, here it is. Here it is. | got it right here. [I'll 

15:45:11 13 nake sure m ne matches. 

15: 45: 13 14 Q Wuld you please -- we tal ked about this $82, 000. 

15: 45: 17 15 Please identify on this general |edger where that cane 

15:45:21 16 from 

15: 45: 21 17 A. Ckay. On this general |edger you have -- |'I| 

15: 45: 25 18 show you where you can see it nice and easy. If you 

15: 45: 28 19 look at the second account, which is account 18, 000, 

15:45:31 20 says, "Mortgage Anerican Nevada." You see the beginning 

15: 45: 36 21 bal ance is $4, 049, 250, and then you see on 7, June 18th, 

15: 45: 51 22 2011 a deposit/ principal reduction escrow proceed 

15: 45: 54 23 $57,546. Then on Septenber 23rd, 2011, you see 

15: 46: 01 24 principal reduction escrow proceed 34,171. That's 

15: 46: 10 25 actually 90 -- yeah, that's actually -- what -- 91,000   
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·1· ·difference.· So there were two principal payments booked

·2· ·on the general ledger.

·3· · · Q.· Let's take a look at that general ledger.

·4· · · · · MR. LEWIN:· Let me get the exhibit number here.

·5· · · · · ARBITRATOR WALL:· 95, I think.

·6· ·BY MR. LEWIN:

·7· · · Q.· Take a look at Exhibit 95.

·8· · · A.· Okay.· Where is 95?

·9· · · Q.· It should be in Book No. 1, the black book

10· ·numbered 1.

11· · · A.· This one?· Okay.· This only goes to 45 though.

12· ·Oh, here it is.· Here it is.· I got it right here.· I'll

13· ·make sure mine matches.

14· · · Q.· Would you please -- we talked about this $82,000.

15· ·Please identify on this general ledger where that came

16· ·from.

17· · · A.· Okay.· On this general ledger you have -- I'll

18· ·show you where you can see it nice and easy.· If you

19· ·look at the second account, which is account 18,000,

20· ·says, "Mortgage American Nevada."· You see the beginning

21· ·balance is $4,049,250, and then you see on 7, June 18th,

22· ·2011 a deposit/principal reduction escrow proceed

23· ·$57,546.· Then on September 23rd, 2011, you see

24· ·principal reduction escrow proceed 34,171.· That's

25· ·actually 90 -- yeah, that's actually -- what -- 91,000
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15: 46: 13 1 is what that totals. age 

15: 46: 22 2 Q So as a principal deduction under Schedule B, how 

15: 46: 29 3 should that noney be distributed? 

15: 46: 31 4 A. Again, it's -- it's a return of capital, a return 

15: 46: 34 5 of their investment, and it should be allocated 70/30. 

15: 46: 54 6 There were other itens that they allocated to 

15: 46: 57 7 incone that I'm not sure should have been, but | just 

15:47:00 8 left it the way the tax return was report ed. 

15:47:03 9 Q GCkay. So M. Bidsal has clained that he didn't 

15:47:07 10 prepare this ledger. This cane fromthe property 

15:47: 10 11 manager of American Nevada and that M. WI cox has 

15:47:18 12 claimed that recording of the $311,000 as interest was 

15:47:23 13 an error. You saw that -- that these itens all occurred 

15:47:31 14 before the tax returns? 

15:47: 33 15 A. Correct. 

15: 47: 34 16 Q And M. Wilcox said it was an error? 

15: 47. 37 17 A. Correct. | did hear himsay that. 

15:47: 39 18 Q First of all, do you agree it was an error, 

15:47: 42 19 nunber one? And nunber two, even if it was an error, 

15:47: 46 20 does that affect the econom cs of whether or not there 

15:47: 49 21 was a principal reduction? 

15:47:50 22 A. It does affect the economics. | -- originally 

15: 47:55 23 when | looked at this, | believed it was an error was ny 

15:47:59 24 first inpression in looking at the information and 

15: 48: 02 25 actually agreed that it should have been treated as   
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15: 46: 13 1 is what that totals. age 

15: 46: 22 2 Q So as a principal deduction under Schedule B, how 

15: 46: 29 3 should that noney be distributed? 

15: 46: 31 4 A. Again, it's -- it's a return of capital, a return 

15: 46: 34 5 of their investment, and it should be allocated 70/30. 

15: 46: 54 6 There were other itens that they allocated to 

15: 46: 57 7 incone that I'm not sure should have been, but | just 

15:47:00 8 left it the way the tax return was report ed. 

15:47:03 9 Q GCkay. So M. Bidsal has clained that he didn't 

15:47:07 10 prepare this ledger. This cane fromthe property 

15:47: 10 11 manager of American Nevada and that M. WI cox has 

15:47:18 12 claimed that recording of the $311,000 as interest was 

15:47:23 13 an error. You saw that -- that these itens all occurred 

15:47:31 14 before the tax returns? 

15:47: 33 15 A. Correct. 

15: 47: 34 16 Q And M. Wilcox said it was an error? 

15: 47. 37 17 A. Correct. | did hear himsay that. 

15:47: 39 18 Q First of all, do you agree it was an error, 

15:47: 42 19 nunber one? And nunber two, even if it was an error, 

15:47: 46 20 does that affect the econom cs of whether or not there 

15:47: 49 21 was a principal reduction? 

15:47:50 22 A. It does affect the economics. | -- originally 

15: 47:55 23 when | looked at this, | believed it was an error was ny 

15:47:59 24 first inpression in looking at the information and 

15: 48: 02 25 actually agreed that it should have been treated as   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006300

Page 875
·1· ·is what that totals.

·2· · · Q.· So as a principal deduction under Schedule B, how

·3· ·should that money be distributed?

·4· · · A.· Again, it's -- it's a return of capital, a return

·5· ·of their investment, and it should be allocated 70/30.

·6· · · · · There were other items that they allocated to

·7· ·income that I'm not sure should have been, but I just

·8· ·left it the way the tax return was reported.

·9· · · Q.· Okay.· So Mr. Bidsal has claimed that he didn't

10· ·prepare this ledger.· This came from the property

11· ·manager of American Nevada and that Mr. Wilcox has

12· ·claimed that recording of the $311,000 as interest was

13· ·an error.· You saw that -- that these items all occurred

14· ·before the tax returns?

15· · · A.· Correct.

16· · · Q.· And Mr. Wilcox said it was an error?

17· · · A.· Correct.· I did hear him say that.

18· · · Q.· First of all, do you agree it was an error,

19· ·number one?· And number two, even if it was an error,

20· ·does that affect the economics of whether or not there

21· ·was a principal reduction?

22· · · A.· It does affect the economics.· I -- originally

23· ·when I looked at this, I believed it was an error was my

24· ·first impression in looking at the information and

25· ·actually agreed that it should have been treated as
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age 
principal and all of it being split 70/30 instead of 15:48:06 1 

15:48: 11 2 part of it. 

15: 48: 12 3 But then after looking at the deed in lieu of 

15: 48: 16 4 foreclosure, | saw that there was this assignnent of 

15:48:19 5 rents, and this was rents that were really property of 

15: 48: 22 6 the previous owner collected, earned by the previous 

15: 48: 28 7 owner. Their rental income but it was assigned for 

15:48: 31 8 paynents on the note. 

15: 48: 33 9 Now, granted the assignment agreement said that 

15: 48: 36 10 the lender could apply that assignment -- if they were 

15: 48: 40 11 in default, they could apply it any way they wanted, 

15:48: 44 12 agai nst expenses or against the debt, but the deed in 

15: 48: 48 13 lieu of foreclosure specifically said it was applied to 

15: 48:53 14 interest. 

15: 48: 54 15 Now, the IRS -- because | researched this at 

15: 48: 57 16 first because | thought it was wong. And | agreed with 

15: 48: 58 17 Chris and | thought the posting of it as interest was 

15:49: 01 18 incorrect. But | disagree with him [It's not rent. It 

15:49:04 19 should have been a principal payment. The IRS in their 

15: 49: 08 20 audit manual -- 

15: 49: 08 21 MR. GERRARD: Your Honor, | have to object to 

15:49:11 22 this testinony because this goes beyond the scope of 

15:49:12 23 anything in his report. There's nothing in his report 

15: 49: 15 24 that says anything about what he's testifying to right 

15:49:18 25 now.   
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age 
principal and all of it being split 70/30 instead of 15:48:06 1 

15:48: 11 2 part of it. 

15: 48: 12 3 But then after looking at the deed in lieu of 

15: 48: 16 4 foreclosure, | saw that there was this assignnent of 

15:48:19 5 rents, and this was rents that were really property of 

15: 48: 22 6 the previous owner collected, earned by the previous 

15: 48: 28 7 owner. Their rental income but it was assigned for 

15:48: 31 8 paynents on the note. 

15: 48: 33 9 Now, granted the assignment agreement said that 

15: 48: 36 10 the lender could apply that assignment -- if they were 

15: 48: 40 11 in default, they could apply it any way they wanted, 

15:48: 44 12 agai nst expenses or against the debt, but the deed in 

15: 48: 48 13 lieu of foreclosure specifically said it was applied to 

15: 48:53 14 interest. 

15: 48: 54 15 Now, the IRS -- because | researched this at 

15: 48: 57 16 first because | thought it was wong. And | agreed with 

15: 48: 58 17 Chris and | thought the posting of it as interest was 

15:49: 01 18 incorrect. But | disagree with him [It's not rent. It 

15:49:04 19 should have been a principal payment. The IRS in their 

15: 49: 08 20 audit manual -- 

15: 49: 08 21 MR. GERRARD: Your Honor, | have to object to 

15:49:11 22 this testinony because this goes beyond the scope of 

15:49:12 23 anything in his report. There's nothing in his report 

15: 49: 15 24 that says anything about what he's testifying to right 

15:49:18 25 now.   
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·1· ·principal and all of it being split 70/30 instead of

·2· ·part of it.

·3· · · · · But then after looking at the deed in lieu of

·4· ·foreclosure, I saw that there was this assignment of

·5· ·rents, and this was rents that were really property of

·6· ·the previous owner collected, earned by the previous

·7· ·owner.· Their rental income but it was assigned for

·8· ·payments on the note.

·9· · · · · Now, granted the assignment agreement said that

10· ·the lender could apply that assignment -- if they were

11· ·in default, they could apply it any way they wanted,

12· ·against expenses or against the debt, but the deed in

13· ·lieu of foreclosure specifically said it was applied to

14· ·interest.

15· · · · · Now, the IRS -- because I researched this at

16· ·first because I thought it was wrong.· And I agreed with

17· ·Chris and I thought the posting of it as interest was

18· ·incorrect.· But I disagree with him.· It's not rent.· It

19· ·should have been a principal payment.· The IRS in their

20· ·audit manual --

21· · · · · MR. GERRARD:· Your Honor, I have to object to

22· ·this testimony because this goes beyond the scope of

23· ·anything in his report.· There's nothing in his report

24· ·that says anything about what he's testifying to right

25· ·now.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

15:49:18 1 ARBI TRATOR WALL: M. Lew n? age 

15:49: 18 2 MR LEWN. He's al so designated to coment on 

15: 49: 22 3 M. WIlcox's testinony. 

15: 49: 27 4 ARBlI TRATOR WALL: That's fine. He gave a 

15: 49: 27 5 rebuttal report. He doesn't have the right to go beyond 

15: 49: 28 6 what is in the rebuttal report. 

15:49: 30 7 MR LEWN He did refer to -- 

15: 49: 32 8 MR. GERRARD: To an audit manual fromthe | RS? 

15: 49: 36 9 

15: 49: 36 10 MR LEWN. Referring to an audit manual doesn't 

15:49: 36 11 mean - - 

15: 49: 36 12 ARBI TRATOR WALL: Well, he's testified about -- 

15: 49: 36 13 MR LEWN Wait, please. 

15: 49: 36 14 ARBI TRATOR WALL: ['m sorry. 

15: 49: 37 15 MR LEWN. The fact that he's testifying about 

15: 49: 39 16 an audit manual is something that forms a basis for his 

15: 49: 43 17 opinion. He doesn't necessarily have to lay out every 

15: 49: 47 18 basis for his opinion or what books or records that he 

15: 49: 52 19 relates to. 

15: 49: 52 20 ARBI TRATOR WALL: But it's not just sone sort of 

15:49:53 21 corollary learned treatise. He's just testified that 

15: 49: 57 22 | -- initially |I agreed with this and then | |ooked at 

15:50: 01 23 this audit manual, which is where we are. 

15:50: 05 24 THE W TNESS. No. 

15:50: 05 25 ARBI TRATOR WALL: So hold on. The floor is mne   
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15:49:18 1 ARBI TRATOR WALL: M. Lew n? age 

15:49: 18 2 MR LEWN. He's al so designated to coment on 

15: 49: 22 3 M. WIlcox's testinony. 

15: 49: 27 4 ARBlI TRATOR WALL: That's fine. He gave a 

15: 49: 27 5 rebuttal report. He doesn't have the right to go beyond 

15: 49: 28 6 what is in the rebuttal report. 

15:49: 30 7 MR LEWN He did refer to -- 

15: 49: 32 8 MR. GERRARD: To an audit manual fromthe | RS? 

15: 49: 36 9 

15: 49: 36 10 MR LEWN. Referring to an audit manual doesn't 

15:49: 36 11 mean - - 

15: 49: 36 12 ARBI TRATOR WALL: Well, he's testified about -- 

15: 49: 36 13 MR LEWN Wait, please. 

15: 49: 36 14 ARBI TRATOR WALL: ['m sorry. 

15: 49: 37 15 MR LEWN. The fact that he's testifying about 

15: 49: 39 16 an audit manual is something that forms a basis for his 

15: 49: 43 17 opinion. He doesn't necessarily have to lay out every 

15: 49: 47 18 basis for his opinion or what books or records that he 

15: 49: 52 19 relates to. 

15: 49: 52 20 ARBI TRATOR WALL: But it's not just sone sort of 

15:49:53 21 corollary learned treatise. He's just testified that 

15: 49: 57 22 | -- initially |I agreed with this and then | |ooked at 

15:50: 01 23 this audit manual, which is where we are. 

15:50: 05 24 THE W TNESS. No. 

15:50: 05 25 ARBI TRATOR WALL: So hold on. The floor is mne   
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·1· · · · · ARBITRATOR WALL:· Mr. Lewin?

·2· · · · · MR. LEWIN:· He's also designated to comment on

·3· ·Mr. Wilcox's testimony.

·4· · · · · ARBITRATOR WALL:· That's fine.· He gave a

·5· ·rebuttal report.· He doesn't have the right to go beyond

·6· ·what is in the rebuttal report.

·7· · · · · MR. LEWIN:· He did refer to --

·8· · · · · MR. GERRARD:· To an audit manual from the IRS?

·9· ·No.

10· · · · · MR. LEWIN:· Referring to an audit manual doesn't

11· ·mean --

12· · · · · ARBITRATOR WALL:· Well, he's testified about --

13· · · · · MR. LEWIN:· Wait, please.

14· · · · · ARBITRATOR WALL:· I'm sorry.

15· · · · · MR. LEWIN:· The fact that he's testifying about

16· ·an audit manual is something that forms a basis for his

17· ·opinion.· He doesn't necessarily have to lay out every

18· ·basis for his opinion or what books or records that he

19· ·relates to.

20· · · · · ARBITRATOR WALL:· But it's not just some sort of

21· ·corollary learned treatise.· He's just testified that

22· ·I -- initially I agreed with this and then I looked at

23· ·this audit manual, which is where we are.

24· · · · · THE WITNESS:· No.

25· · · · · ARBITRATOR WALL:· So hold on.· The floor is mine
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ARBI TRATI ON, DAY 3 - 03/19/2021 

15:50: 08 1 ri ght now. 

15:50: 09 2 THE WTNESS: | apol ogi ze. 

15:50: 11 3 ARBI TRATOR WALL: And so to the extent it's a 

15:50: 13 4 commentary on M. WIlcox's testinony, | assune there was 

15:50: 17 5 a rebuttal report. Ri ght? 

15:50: 19 6 MR LEWN M. Wlcox's, as | objected to during 

15:50: 24 7 his testinony, went far beyond -- he went far beyond the 

15:50: 28 8 strict confines of his report. 

15:50: 30 9 ARBI TRATOR WALL: | don't think | allowed that. 

15: 50: 32 10 MR. CERRARD: That's exactly right. He gave his 

15:50: 35 11 opinions and he gave the basis of his opinions. And 

15: 50: 37 12 this is not an opinion that was expressed in any report, 

15:50: 41 13 rebuttal or otherwise. This is something he cane up 

15:50: 43 14 wth yesterday after he listened to Chris's testinony 

15: 50: 48 15 and he's trying to rebut the testinony. 

15: 50: 51 16 ARBI TRATOR WALL: Ckay. | don't have the report 

15:50: 52 17 and the rebuttal report. Do you agree that 

15:50: 56 18 audit -- what was it -- IRS audit -- 

15:51: 00 19 MR. SHAPI RO. Manual . 

15:51:01 20 ARBI TRATOR WALL: -- audit manual is not 

15:51: 02 21 referenced in the report or the rebuttal report? 

15:51: 07 22 MR LEWN Wy don't we ask him 

15:51:10 23 THE WTNESS: The audit report is not nentioned 

15:51: 12 24 in any report of m ne. 

15:51: 16 25 ARBI TRATOR WALL: Okay. Then I'mgoing to   
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15:50: 08 1 ri ght now. 

15:50: 09 2 THE WTNESS: | apol ogi ze. 

15:50: 11 3 ARBI TRATOR WALL: And so to the extent it's a 

15:50: 13 4 commentary on M. WIlcox's testinony, | assune there was 

15:50: 17 5 a rebuttal report. Ri ght? 

15:50: 19 6 MR LEWN M. Wlcox's, as | objected to during 

15:50: 24 7 his testinony, went far beyond -- he went far beyond the 

15:50: 28 8 strict confines of his report. 

15:50: 30 9 ARBI TRATOR WALL: | don't think | allowed that. 

15: 50: 32 10 MR. CERRARD: That's exactly right. He gave his 

15:50: 35 11 opinions and he gave the basis of his opinions. And 

15: 50: 37 12 this is not an opinion that was expressed in any report, 

15:50: 41 13 rebuttal or otherwise. This is something he cane up 

15:50: 43 14 wth yesterday after he listened to Chris's testinony 

15: 50: 48 15 and he's trying to rebut the testinony. 

15: 50: 51 16 ARBI TRATOR WALL: Ckay. | don't have the report 

15:50: 52 17 and the rebuttal report. Do you agree that 

15:50: 56 18 audit -- what was it -- IRS audit -- 

15:51: 00 19 MR. SHAPI RO. Manual . 

15:51:01 20 ARBI TRATOR WALL: -- audit manual is not 

15:51: 02 21 referenced in the report or the rebuttal report? 

15:51: 07 22 MR LEWN Wy don't we ask him 

15:51:10 23 THE WTNESS: The audit report is not nentioned 

15:51: 12 24 in any report of m ne. 

15:51: 16 25 ARBI TRATOR WALL: Okay. Then I'mgoing to   
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·1· ·right now.

·2· · · · · THE WITNESS:· I apologize.

·3· · · · · ARBITRATOR WALL:· And so to the extent it's a

·4· ·commentary on Mr. Wilcox's testimony, I assume there was

·5· ·a rebuttal report.· Right?

·6· · · · · MR. LEWIN:· Mr. Wilcox's, as I objected to during

·7· ·his testimony, went far beyond -- he went far beyond the

·8· ·strict confines of his report.

·9· · · · · ARBITRATOR WALL:· I don't think I allowed that.

10· · · · · MR. GERRARD:· That's exactly right.· He gave his

11· ·opinions and he gave the basis of his opinions.· And

12· ·this is not an opinion that was expressed in any report,

13· ·rebuttal or otherwise.· This is something he came up

14· ·with yesterday after he listened to Chris's testimony

15· ·and he's trying to rebut the testimony.

16· · · · · ARBITRATOR WALL:· Okay.· I don't have the report

17· ·and the rebuttal report.· Do you agree that

18· ·audit -- what was it -- IRS audit --

19· · · · · MR. SHAPIRO:· Manual.

20· · · · · ARBITRATOR WALL:· -- audit manual is not

21· ·referenced in the report or the rebuttal report?

22· · · · · MR. LEWIN:· Why don't we ask him.

23· · · · · THE WITNESS:· The audit report is not mentioned

24· ·in any report of mine.

25· · · · · ARBITRATOR WALL:· Okay.· Then I'm going to
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15:51: 16 1 sustain the objection. 

15:51: 20 2 THE WTNESS: So I'll continue. 

15:51:21 3 MR. GERRARD: | don't think he should be 

15:51: 23 4 continuing anything. H's answer is now based upon sone 

15:51: 26 5 other investigation that he supposedly did after he did 

15:51: 26 6 his report, so -- 

15:51: 28 7 MR. LEWN:. That's not -- that's not -- 

15:51: 28 8 ARBI TRATOR WALL: You're going to ask hi m another 

15:51:31 9 question, and his conclusions have to be and the 

15:51: 33 10 opinions he gives have to be the ones that are in his 

15:51: 36 11 original and rebuttal reports. 

15:51: 40 12 BY MR LEWN: 

15:51: 40 13 Q Are your opinions with respect to this interest 

15:51: 43 14 issue -- 

15:51: 46 15 A. They agree with ny report. 

15:51: 46 16 Q Pardon ne? 

15:51: 46 17 A. They agree with ny report. 

15:51: 48 18 ARBI TRATOR WALL: You got to let himfinish for 

15:51:51 19 her benefit. 

15:51:52 20 BY MR. LEW N: 

15:51:52 21 Q WM question is: Are your conclusions and 

15:51: 53 22 opinions that you're going to be stating about the 

15:51: 56 23 interest -- this interest issue solely relying on the 

15:52: 01 24 audit report or do you have independent -- do you have 

15:52: 03 25 other things that you refer to in your audit report --   
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15:51: 16 1 sustain the objection. 

15:51: 20 2 THE WTNESS: So I'll continue. 

15:51:21 3 MR. GERRARD: | don't think he should be 

15:51: 23 4 continuing anything. H's answer is now based upon sone 

15:51: 26 5 other investigation that he supposedly did after he did 

15:51: 26 6 his report, so -- 

15:51: 28 7 MR. LEWN:. That's not -- that's not -- 

15:51: 28 8 ARBI TRATOR WALL: You're going to ask hi m another 

15:51:31 9 question, and his conclusions have to be and the 

15:51: 33 10 opinions he gives have to be the ones that are in his 

15:51: 36 11 original and rebuttal reports. 

15:51: 40 12 BY MR LEWN: 

15:51: 40 13 Q Are your opinions with respect to this interest 

15:51: 43 14 issue -- 

15:51: 46 15 A. They agree with ny report. 

15:51: 46 16 Q Pardon ne? 

15:51: 46 17 A. They agree with ny report. 

15:51: 48 18 ARBI TRATOR WALL: You got to let himfinish for 

15:51:51 19 her benefit. 

15:51:52 20 BY MR. LEW N: 

15:51:52 21 Q WM question is: Are your conclusions and 

15:51: 53 22 opinions that you're going to be stating about the 

15:51: 56 23 interest -- this interest issue solely relying on the 

15:52: 01 24 audit report or do you have independent -- do you have 

15:52: 03 25 other things that you refer to in your audit report --   
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·1· ·sustain the objection.

·2· · · · · THE WITNESS:· So I'll continue.

·3· · · · · MR. GERRARD:· I don't think he should be

·4· ·continuing anything.· His answer is now based upon some

·5· ·other investigation that he supposedly did after he did

·6· ·his report, so --

·7· · · · · MR. LEWIN:· That's not -- that's not --

·8· · · · · ARBITRATOR WALL:· You're going to ask him another

·9· ·question, and his conclusions have to be and the

10· ·opinions he gives have to be the ones that are in his

11· ·original and rebuttal reports.

12· ·BY MR. LEWIN:

13· · · Q.· Are your opinions with respect to this interest

14· ·issue --

15· · · A.· They agree with my report.

16· · · Q.· Pardon me?

17· · · A.· They agree with my report.

18· · · · · ARBITRATOR WALL:· You got to let him finish for

19· ·her benefit.

20· ·BY MR. LEWIN:

21· · · Q.· My question is:· Are your conclusions and

22· ·opinions that you're going to be stating about the

23· ·interest -- this interest issue solely relying on the

24· ·audit report or do you have independent -- do you have

25· ·other things that you refer to in your audit report --
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Page 880 
in your report that support it? 

A. | actually took an opinion contrary to the audit 

report. So that's -- | said initially | thought -- 

MR. CGERRARD: Again, Judge, he hasn't actually 

asked the question, so we don't know. He's just asking 

does it conformwth -- 

MR LEWN Well, he was -- 

ARBI TRATOR WALL: Hold on. This all has to do 

with the treatment of the $311,000 in interest. Right? 

Ckay. The opinions that you're going to give that 

you're giving today regarding how that should be 

it should have been treated, how it was 

treated are contained within either your initial report 

or your rebuttal report. Right? 

THE WTNESS: Yes, they are. 

MR. GERRARD: And | haven't objected to any of 

those as he's already expressed those opinions. It's 

stuff that | objected. 

ARBI TRATOR WALL: All right. So let's ask a new 

sustain the objection. 

MR LEWN. | alnost forgot where we were. 

Q So what is your opinion regarding the treat nent 

of the opinion as stated in your report representing the   
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Page 880 
in your report that support it? 

A. | actually took an opinion contrary to the audit 

report. So that's -- | said initially | thought -- 

MR. CGERRARD: Again, Judge, he hasn't actually 

asked the question, so we don't know. He's just asking 

does it conformwth -- 

MR LEWN Well, he was -- 

ARBI TRATOR WALL: Hold on. This all has to do 

with the treatment of the $311,000 in interest. Right? 

Ckay. The opinions that you're going to give that 

you're giving today regarding how that should be 

it should have been treated, how it was 

treated are contained within either your initial report 

or your rebuttal report. Right? 

THE WTNESS: Yes, they are. 

MR. GERRARD: And | haven't objected to any of 

those as he's already expressed those opinions. It's 

stuff that | objected. 

ARBI TRATOR WALL: All right. So let's ask a new 

sustain the objection. 

MR LEWN. | alnost forgot where we were. 

Q So what is your opinion regarding the treat nent 

of the opinion as stated in your report representing the   
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·1· ·in your report that support it?

·2· · · A.· I actually took an opinion contrary to the audit

·3· ·report.· So that's -- I said initially I thought --

·4· · · · · MR. GERRARD:· Again, Judge, he hasn't actually

·5· ·asked the question, so we don't know.· He's just asking

·6· ·does it conform with --

·7· · · · · MR. LEWIN:· Well, he was --

·8· · · · · ARBITRATOR WALL:· Hold on.· This all has to do

·9· ·with the treatment of the $311,000 in interest.· Right?

10· ·Okay.· The opinions that you're going to give that

11· ·you're giving today regarding how that should be

12· ·treated, how it should have been treated, how it was

13· ·treated are contained within either your initial report

14· ·or your rebuttal report.· Right?

15· · · · · THE WITNESS:· Yes, they are.

16· · · · · MR. GERRARD:· And I haven't objected to any of

17· ·those as he's already expressed those opinions.· It's

18· ·just the new stuff that I objected.

19· · · · · ARBITRATOR WALL:· All right.· So let's ask a new

20· ·question.· I sustain the objection.

21· · · · · MR. LEWIN:· I almost forgot where we were.

22· ·BY MR. LEWIN:

23· · · Q.· So what is your opinion regarding the treatment

24· ·of the opinion as stated in your report representing the

25· ·311,000?
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oo age 
A. The opinion | state in ny report was that, you 15:53:00 1 

15:53: 05 2 know, | treated it on ny schedules as interest, and that 

15:53:09 3 was based on the deed in lieu of foreclosure agreenent 

15:53: 15 4 which specifically said that, which is why | changed ny 

15:53:21 5 initial thoughts was because of the deed in lieu of 

15:53:24 6 foreclosure agreement. 

15:53: 25 7 Q But actually, the deed in lieu of foreclosure 

15:53: 28 8 only refers to the noney that's being transferred as 

15:53:31 9 rent? Let's take a look at Exhibit -- 

15:53:31 10 A. Right. That's correct. That's where this 

15:53: 34 11 interest cones from 

15:53: 35 12 Q So -- and by the way, does an agreenent that 

15:53: 42 13 characterizes a paynent of noney as one thing, is that a 

15:53: 46 14 binding characterization if it in fact relates to 

15: 53: 49 15 something el se? 

15:53: 50 16 MR. GERRARD: (bjection. Calls for a llega 

15:53: 52 17  concl usi on. 

15:53:53 18 ARBI TRATOR WALL: Overrul ed. 

15:53: 54 19 A. Could you repeat the question? 

15:53: 57 20 BY MR. LEW N: 

15:53: 57 21 Q WM question is: You heard the exanple | gave to 

15: 54: 00 22 MM. WIlcox yesterday. [If | earned noney in Nevada -- if 

15:54: 06 23 | earn $10,000 in ganbling noney and | pay ny $10, 000 

15:54: 12 24 bill with him is that a paynent of an accounting bil 

15:54: 15 25 or is it a transfer of noney?   
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oo age 
A. The opinion | state in ny report was that, you 15:53:00 1 

15:53: 05 2 know, | treated it on ny schedules as interest, and that 

15:53:09 3 was based on the deed in lieu of foreclosure agreenent 

15:53: 15 4 which specifically said that, which is why | changed ny 

15:53:21 5 initial thoughts was because of the deed in lieu of 

15:53:24 6 foreclosure agreement. 

15:53: 25 7 Q But actually, the deed in lieu of foreclosure 

15:53: 28 8 only refers to the noney that's being transferred as 

15:53:31 9 rent? Let's take a look at Exhibit -- 

15:53:31 10 A. Right. That's correct. That's where this 

15:53: 34 11 interest cones from 

15:53: 35 12 Q So -- and by the way, does an agreenent that 

15:53: 42 13 characterizes a paynent of noney as one thing, is that a 

15:53: 46 14 binding characterization if it in fact relates to 

15: 53: 49 15 something el se? 

15:53: 50 16 MR. GERRARD: (bjection. Calls for a llega 

15:53: 52 17  concl usi on. 

15:53:53 18 ARBI TRATOR WALL: Overrul ed. 

15:53: 54 19 A. Could you repeat the question? 

15:53: 57 20 BY MR. LEW N: 

15:53: 57 21 Q WM question is: You heard the exanple | gave to 

15: 54: 00 22 MM. WIlcox yesterday. [If | earned noney in Nevada -- if 

15:54: 06 23 | earn $10,000 in ganbling noney and | pay ny $10, 000 

15:54: 12 24 bill with him is that a paynent of an accounting bil 

15:54: 15 25 or is it a transfer of noney?   
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·1· · · A.· The opinion I state in my report was that, you

·2· ·know, I treated it on my schedules as interest, and that

·3· ·was based on the deed in lieu of foreclosure agreement

·4· ·which specifically said that, which is why I changed my

·5· ·initial thoughts was because of the deed in lieu of

·6· ·foreclosure agreement.

·7· · · Q.· But actually, the deed in lieu of foreclosure

·8· ·only refers to the money that's being transferred as

·9· ·rent?· Let's take a look at Exhibit --

10· · · A.· Right.· That's correct.· That's where this

11· ·interest comes from.

12· · · Q.· So -- and by the way, does an agreement that

13· ·characterizes a payment of money as one thing, is that a

14· ·binding characterization if it in fact relates to

15· ·something else?

16· · · · · MR. GERRARD:· Objection.· Calls for a legal

17· ·conclusion.

18· · · · · ARBITRATOR WALL:· Overruled.

19· · · A.· Could you repeat the question?

20· ·BY MR. LEWIN:

21· · · Q.· My question is:· You heard the example I gave to

22· ·Mr. Wilcox yesterday.· If I earned money in Nevada -- if

23· ·I earn $10,000 in gambling money and I pay my $10,000

24· ·bill with him, is that a payment of an accounting bill

25· ·or is it a transfer of money?
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15:54: 16 1 A. It's a paynent of an accounting bill. 

15:54:19 2 Q Soin terms of the description a paynent of rent 

15:54:21 3 in the deed of foreclosure in lieu of rent, is that 

15:54: 27 4 agreenent binding on the IRS or anybody el se? 

15:54:29 5 A. Actually, in my opinion they would have to follow 

15: 54: 32 6 the agreenent or the character of what it is, and yes, 

15: 54: 36 7 it would I think, and that's why |I changed ny opi ni on. 

15:54: 39 8 Because | believed even though the IRS has a position 

15: 54: 43 9 one way, | think |I could counter that position and say 

15:54: 48 10 it is interest and was to the benefit of M. Bidsal. 

15:54:52 11 Because it was interest, it gets allocated. A portion 

15: 54: 56 12 of it 50/50. If it's not interest, then it's 70/30. 

15:55: 02 13 Q So what is your opinion? Tell H's Honor what 

15: 55: 05 14 exactly your opinion is with respect to the noney that 

15:55: 07 15 was received fromthe forner -- fromthe borrower. 

15: 55: 12 16 MR. GERRARD: |'m going to object. 

15: 55: 14 17 A. Repeat that. 

15:55:15 18 BY MR LEWN: 

15:55:15 19 Q Sol just want to make sure -- | think the 

15:55:20 20 opinion is getting lost here. Wat exactly is -- is the 

15: 55: 25 21 characterization that's set forth in this general | edger 

15:55: 29 22 of a principal reduction correct? 

15:55:31 23 A. Yes. 

15: 55: 32 24 Q And on your schedule you actually go forward -- 

15: 55: 36 25 you have it as a return of capital. You say interest   
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15:54: 16 1 A. It's a paynent of an accounting bill. 

15:54:19 2 Q Soin terms of the description a paynent of rent 

15:54:21 3 in the deed of foreclosure in lieu of rent, is that 

15:54: 27 4 agreenent binding on the IRS or anybody el se? 

15:54:29 5 A. Actually, in my opinion they would have to follow 

15: 54: 32 6 the agreenent or the character of what it is, and yes, 

15: 54: 36 7 it would I think, and that's why |I changed ny opi ni on. 

15:54: 39 8 Because | believed even though the IRS has a position 

15: 54: 43 9 one way, | think |I could counter that position and say 

15:54: 48 10 it is interest and was to the benefit of M. Bidsal. 

15:54:52 11 Because it was interest, it gets allocated. A portion 

15: 54: 56 12 of it 50/50. If it's not interest, then it's 70/30. 

15:55: 02 13 Q So what is your opinion? Tell H's Honor what 

15: 55: 05 14 exactly your opinion is with respect to the noney that 

15:55: 07 15 was received fromthe forner -- fromthe borrower. 

15: 55: 12 16 MR. GERRARD: |'m going to object. 

15: 55: 14 17 A. Repeat that. 

15:55:15 18 BY MR LEWN: 

15:55:15 19 Q Sol just want to make sure -- | think the 

15:55:20 20 opinion is getting lost here. Wat exactly is -- is the 

15: 55: 25 21 characterization that's set forth in this general | edger 

15:55: 29 22 of a principal reduction correct? 

15:55:31 23 A. Yes. 

15: 55: 32 24 Q And on your schedule you actually go forward -- 

15: 55: 36 25 you have it as a return of capital. You say interest   
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·1· · · A.· It's a payment of an accounting bill.

·2· · · Q.· So in terms of the description a payment of rent

·3· ·in the deed of foreclosure in lieu of rent, is that

·4· ·agreement binding on the IRS or anybody else?

·5· · · A.· Actually, in my opinion they would have to follow

·6· ·the agreement or the character of what it is, and yes,

·7· ·it would I think, and that's why I changed my opinion.

·8· ·Because I believed even though the IRS has a position

·9· ·one way, I think I could counter that position and say

10· ·it is interest and was to the benefit of Mr. Bidsal.

11· ·Because it was interest, it gets allocated.· A portion

12· ·of it 50/50.· If it's not interest, then it's 70/30.

13· · · Q.· So what is your opinion?· Tell His Honor what

14· ·exactly your opinion is with respect to the money that

15· ·was received from the former -- from the borrower.

16· · · · · MR. GERRARD:· I'm going to object.

17· · · A.· Repeat that.

18· ·BY MR. LEWIN:

19· · · Q.· So I just want to make sure -- I think the

20· ·opinion is getting lost here.· What exactly is -- is the

21· ·characterization that's set forth in this general ledger

22· ·of a principal reduction correct?

23· · · A.· Yes.

24· · · Q.· And on your schedule you actually go forward --

25· ·you have it as a return of capital.· You say interest
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15:55: 40 1 accrued after on Lines 4 and 5 on Exhibit 200. Inter est 

15: 55: 45 2 accrued after June 3rd. Interest accrued prior to 

15: 55: 50 3 June 3rd. How did you come up with that cal culation? 

15:55: 54 4 A. That | took the Email from-- what's the prior 

15:56: 08 5 attorney's name? LeG and. 

15:56: 11 6 Q LeG and? 

15: 56: 12 7 A. LeGand. It cane froman Email where he had 

15: 56: 16 8 calculated what the anobunt of interest was forgiven 

15: 56: 20 9 actually, and what happened is is it wasn't forgiven 

15: 56: 23 10 because they received paynent for it. And so | used his 

15: 56: 29 11 calculation and how he was accruing it on a daily basis 

15: 56: 35 12 and split it up between the accrual period shown on his 

15:56: 40 13 schedule. 

15: 56: 40 14 Q So let's assune it's not interest but it's rent. 

15: 56: 43 15 Part of that rent would have accrued before Geen Valley 

15: 56: 48 16 purchased the note and part of the rent woul d have 

15: 56: 50 17 accrued after Geen Valley purchased the note. Right? 

15: 56: 54 18 A. No. The interest would, but not the rent. 

15: 56: 57 19 Q Well, the deed in lieu agreenent sets forth the 

15:57:00 20 period for which the rent had not been paid, and part of 

15:57: 05 21 it is for before and part is after June 3rd? 

15:57:09 22 MR. GERRARD: Again, |eading. 

15:57:11 23 ARBI TRATOR WALL: Yeah, | mean, are you asking 

15:57: 13 24 himif he knows that or are you just -- 

15:57:17 25 I]   
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15:55: 40 1 accrued after on Lines 4 and 5 on Exhibit 200. Inter est 

15: 55: 45 2 accrued after June 3rd. Interest accrued prior to 

15: 55: 50 3 June 3rd. How did you come up with that cal culation? 

15:55: 54 4 A. That | took the Email from-- what's the prior 

15:56: 08 5 attorney's name? LeG and. 

15:56: 11 6 Q LeG and? 

15: 56: 12 7 A. LeGand. It cane froman Email where he had 

15: 56: 16 8 calculated what the anobunt of interest was forgiven 

15: 56: 20 9 actually, and what happened is is it wasn't forgiven 

15: 56: 23 10 because they received paynent for it. And so | used his 

15: 56: 29 11 calculation and how he was accruing it on a daily basis 

15: 56: 35 12 and split it up between the accrual period shown on his 

15:56: 40 13 schedule. 

15: 56: 40 14 Q So let's assune it's not interest but it's rent. 

15: 56: 43 15 Part of that rent would have accrued before Geen Valley 

15: 56: 48 16 purchased the note and part of the rent woul d have 

15: 56: 50 17 accrued after Geen Valley purchased the note. Right? 

15: 56: 54 18 A. No. The interest would, but not the rent. 

15: 56: 57 19 Q Well, the deed in lieu agreenent sets forth the 

15:57:00 20 period for which the rent had not been paid, and part of 

15:57: 05 21 it is for before and part is after June 3rd? 

15:57:09 22 MR. GERRARD: Again, |eading. 

15:57:11 23 ARBI TRATOR WALL: Yeah, | mean, are you asking 

15:57: 13 24 himif he knows that or are you just -- 

15:57:17 25 I]   
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·1· ·accrued after on Lines 4 and 5 on Exhibit 200.· Interest

·2· ·accrued after June 3rd.· Interest accrued prior to

·3· ·June 3rd.· How did you come up with that calculation?

·4· · · A.· That I took the Email from -- what's the prior

·5· ·attorney's name?· LeGrand.

·6· · · Q.· LeGrand?

·7· · · A.· LeGrand.· It came from an Email where he had

·8· ·calculated what the amount of interest was forgiven

·9· ·actually, and what happened is is it wasn't forgiven

10· ·because they received payment for it.· And so I used his

11· ·calculation and how he was accruing it on a daily basis

12· ·and split it up between the accrual period shown on his

13· ·schedule.

14· · · Q.· So let's assume it's not interest but it's rent.

15· ·Part of that rent would have accrued before Green Valley

16· ·purchased the note and part of the rent would have

17· ·accrued after Green Valley purchased the note.· Right?

18· · · A.· No.· The interest would, but not the rent.

19· · · Q.· Well, the deed in lieu agreement sets forth the

20· ·period for which the rent had not been paid, and part of

21· ·it is for before and part is after June 3rd?

22· · · · · MR. GERRARD:· Again, leading.

23· · · · · ARBITRATOR WALL:· Yeah, I mean, are you asking

24· ·him if he knows that or are you just --

25· ·///
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15:57:17 1 BY MR. LEW N: rage SF 

15:57: 17 2 Q We can look at Paragraph 210 of Exhibit 8. What 

15:57:24 3 it says here, it says the transferring -- the borrower 

15:57: 26 4 shall transfer to | ender the anount of $295, 258. 93, 

15:57: 36 5 which represents the net rents for the property that 

15:57: 38 6 have not previously been paid to | ender or |ender's 

15:57: 44 7 predecessors in interest for the period beginning 

15:57: 45 8 Oct ober 1, 2010 and ending Septenber 21, 2011. There's 

15:57:49 9 a friendly period before and after -- 

15:57:52 10 MR. CERRARD: Again, it's |eading. 

15:57: 53 11 MR LEWN Is it? But it's a fact. 

15: 57: 57 12 MR. GERRARD: Can we not just ask the witness 

15:58: 00 13 what he nakes out of this instead of having 

15:58: 03 14 M. Lewin give his testinony about what he thinks it is? 

15: 58: 04 15 ARBI TRATOR WALL: Let's put a question to him 

15:58: 06 16 LEW N: 

15: 58: 06 17 How do you interpret that? 

15: 58: 08 18 There was obviously rent that was assigned, and 

15:58: 11 19 they picked up -- when Green Valley picked up that note, 

15:58: 16 20 purchased that note, they also received that assignment 

15:58:19 21 of rents. Some of those rents were rents earned and 

15:58: 24 22 paid prior to themacquiring the note. Some of those 

15: 58: 27 23 rents were after they acquired the note, but | believe 

15:58: 31 24 all of the rents were prior to the transfer of property. 

15:58: 35 25 Q So the question is: Does it many any -- does it   
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15:57:17 1 BY MR. LEW N: rage SF 

15:57: 17 2 Q We can look at Paragraph 210 of Exhibit 8. What 

15:57:24 3 it says here, it says the transferring -- the borrower 

15:57: 26 4 shall transfer to | ender the anount of $295, 258. 93, 

15:57: 36 5 which represents the net rents for the property that 

15:57: 38 6 have not previously been paid to | ender or |ender's 

15:57: 44 7 predecessors in interest for the period beginning 

15:57: 45 8 Oct ober 1, 2010 and ending Septenber 21, 2011. There's 

15:57:49 9 a friendly period before and after -- 

15:57:52 10 MR. CERRARD: Again, it's |eading. 

15:57: 53 11 MR LEWN Is it? But it's a fact. 

15: 57: 57 12 MR. GERRARD: Can we not just ask the witness 

15:58: 00 13 what he nakes out of this instead of having 

15:58: 03 14 M. Lewin give his testinony about what he thinks it is? 

15: 58: 04 15 ARBI TRATOR WALL: Let's put a question to him 

15:58: 06 16 LEW N: 

15: 58: 06 17 How do you interpret that? 

15: 58: 08 18 There was obviously rent that was assigned, and 

15:58: 11 19 they picked up -- when Green Valley picked up that note, 

15:58: 16 20 purchased that note, they also received that assignment 

15:58:19 21 of rents. Some of those rents were rents earned and 

15:58: 24 22 paid prior to themacquiring the note. Some of those 

15: 58: 27 23 rents were after they acquired the note, but | believe 

15:58: 31 24 all of the rents were prior to the transfer of property. 

15:58: 35 25 Q So the question is: Does it many any -- does it   
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·1· ·BY MR. LEWIN:

·2· · · Q.· We can look at Paragraph 210 of Exhibit 8.· What

·3· ·it says here, it says the transferring -- the borrower

·4· ·shall transfer to lender the amount of $295,258.93,

·5· ·which represents the net rents for the property that

·6· ·have not previously been paid to lender or lender's

·7· ·predecessors in interest for the period beginning

·8· ·October 1, 2010 and ending September 21, 2011.· There's

·9· ·a friendly period before and after --

10· · · · · MR. GERRARD:· Again, it's leading.

11· · · · · MR. LEWIN:· Is it?· But it's a fact.

12· · · · · MR. GERRARD:· Can we not just ask the witness

13· ·what he makes out of this instead of having

14· ·Mr. Lewin give his testimony about what he thinks it is?

15· · · · · ARBITRATOR WALL:· Let's put a question to him.

16· ·BY MR. LEWIN:

17· · · Q.· How do you interpret that?

18· · · A.· There was obviously rent that was assigned, and

19· ·they picked up -- when Green Valley picked up that note,

20· ·purchased that note, they also received that assignment

21· ·of rents.· Some of those rents were rents earned and

22· ·paid prior to them acquiring the note.· Some of those

23· ·rents were after they acquired the note, but I believe

24· ·all of the rents were prior to the transfer of property.

25· · · Q.· So the question is:· Does it many any -- does it
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15: 58: 39 1 make -- if the rents are for periods -- for the pert od 

15:58: 42 2 before June 3rd, wouldn't those still be -- would those 

15: 58: 49 3 constitute part of the asset, part of the basis? 

15: 58: 52 4 A. No. | think the note is what they paid and the 

15:59: 04 5 paynent -- the assignment on those notes, until it's 

15:59: 07 6 collected, is -- it's a receivable. | -- I'"mnot sure 

15: 59: 22 7 when they were in default. 

15:59: 23 8 Q They were in default at the tine they purchased 

15: 59: 26 9 the note. 

15:59: 27 10 A. Were they in default at the time the rents 

15:59: 30 11 accrued? They nust have been. Right? | don't know the 

15:59: 33 12 date. 

15:59: 33 13 Q Assune that when they bought the note, they were 

15: 59: 36 14 in default. There were anounts due. Wuld rents that 

15: 59: 42 15 were due before they purchased the note be part of 

15: 59: 46 16 the property that they purchased? 

15:59: 47 17 MR. GERRARD: Just a second. [|'mnot clear what 

15: 59: 49 18 we're doing here. You're asking himto assune a 

15:59: 53 19 hypothetical? Is that what you're stating? 

15:59:58 20 MR LEWN [I'mtrying to -- 

15:59: 59 21 MR. GERRARD: Well, you're telling himfacts 

16: 00: 02 22 related to this case, so if that's what you're doing, 

16: 00: 03 23 then I'mgoing to say lack of foundation. 

16: 00: 05 24 MR LEWN | amtaking the position that these 

16: 00: 08 25 were rents, but they are rents for a period -- the   
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15: 58: 39 1 make -- if the rents are for periods -- for the pert od 

15:58: 42 2 before June 3rd, wouldn't those still be -- would those 

15: 58: 49 3 constitute part of the asset, part of the basis? 

15: 58: 52 4 A. No. | think the note is what they paid and the 

15:59: 04 5 paynent -- the assignment on those notes, until it's 

15:59: 07 6 collected, is -- it's a receivable. | -- I'"mnot sure 

15: 59: 22 7 when they were in default. 

15:59: 23 8 Q They were in default at the tine they purchased 

15: 59: 26 9 the note. 

15:59: 27 10 A. Were they in default at the time the rents 

15:59: 30 11 accrued? They nust have been. Right? | don't know the 

15:59: 33 12 date. 

15:59: 33 13 Q Assune that when they bought the note, they were 

15: 59: 36 14 in default. There were anounts due. Wuld rents that 

15: 59: 42 15 were due before they purchased the note be part of 

15: 59: 46 16 the property that they purchased? 

15:59: 47 17 MR. GERRARD: Just a second. [|'mnot clear what 

15: 59: 49 18 we're doing here. You're asking himto assune a 

15:59: 53 19 hypothetical? Is that what you're stating? 

15:59:58 20 MR LEWN [I'mtrying to -- 

15:59: 59 21 MR. GERRARD: Well, you're telling himfacts 

16: 00: 02 22 related to this case, so if that's what you're doing, 

16: 00: 03 23 then I'mgoing to say lack of foundation. 

16: 00: 05 24 MR LEWN | amtaking the position that these 

16: 00: 08 25 were rents, but they are rents for a period -- the   
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·1· ·make -- if the rents are for periods -- for the period

·2· ·before June 3rd, wouldn't those still be -- would those

·3· ·constitute part of the asset, part of the basis?

·4· · · A.· No.· I think the note is what they paid and the

·5· ·payment -- the assignment on those notes, until it's

·6· ·collected, is -- it's a receivable.· I -- I'm not sure

·7· ·when they were in default.

·8· · · Q.· They were in default at the time they purchased

·9· ·the note.

10· · · A.· Were they in default at the time the rents

11· ·accrued?· They must have been.· Right?· I don't know the

12· ·date.

13· · · Q.· Assume that when they bought the note, they were

14· ·in default.· There were amounts due.· Would rents that

15· ·were due before they purchased the note be part of

16· ·the property that they purchased?

17· · · · · MR. GERRARD:· Just a second.· I'm not clear what

18· ·we're doing here.· You're asking him to assume a

19· ·hypothetical?· Is that what you're stating?

20· · · · · MR. LEWIN:· I'm trying to --

21· · · · · MR. GERRARD:· Well, you're telling him facts

22· ·related to this case, so if that's what you're doing,

23· ·then I'm going to say lack of foundation.

24· · · · · MR. LEWIN:· I am taking the position that these

25· ·were rents, but they are rents for a period -- the
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16: 00: 13 1 period for the rents trails the purchase date. 

16: 00: 18 2 asking if the rents is the purchase of the note. 

16: 00: 20 3 BY MR LEWN: 

16: 00: 20 4 Q If those rents that would be for the period that 

16: 00: 24 5 would have accrued for the period before June 3rd, would 

16: 00: 28 6 those be considered -- the paynent of those rents, would 

16: 00: 33 7 that be considered a capital distribution? 

16: 00: 36 8 MR. CGERRARD: Paynent woul d be considered a 

16: 00: 39 9 distribution? Is that your question? 

16: 00: 43 10 MR LEWN Capital. Okay? A reduction in 

16: 00: 45 11 princi pal . 

16: 00: 46 12 MR. GERRARD: |'m going to object to the 

16: 00: 47 13 question. It's vague and anbi guous. | don't understand 

16: 00: 49 14 how paynent could ever constitute a distribution. 

16: 00: 53 15 MR LEWN. | rephrased it. | said could that 

16: 00: 55 16 paynent be a paynent that reduces the capital. 

16: 01: 00 17 ARBI TRATOR WALL: You said reduces principal. 

16: 01: 03 18 MR LEWN Then | changed it. So it's -- 

16: 01: 04 19 ARBI TRATOR WALL: No, you didn't. 

16: 01: 04 20 MR. LEWN Okay. 

16: 01: 06 21 ARBI TRATOR WALL: Ckay. 

16: 01: 06 22 MR GERRARD: Well, I'mstill very confused 

16: 01: 08 23 because a paynent to a | ender doesn't constitute 

16:01: 12 24 anything in terns of a distribution unless there is a 

16: 01: 15 25 distribution.   
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16: 00: 13 1 period for the rents trails the purchase date. 

16: 00: 18 2 asking if the rents is the purchase of the note. 

16: 00: 20 3 BY MR LEWN: 

16: 00: 20 4 Q If those rents that would be for the period that 

16: 00: 24 5 would have accrued for the period before June 3rd, would 

16: 00: 28 6 those be considered -- the paynent of those rents, would 

16: 00: 33 7 that be considered a capital distribution? 

16: 00: 36 8 MR. CGERRARD: Paynent woul d be considered a 

16: 00: 39 9 distribution? Is that your question? 

16: 00: 43 10 MR LEWN Capital. Okay? A reduction in 

16: 00: 45 11 princi pal . 

16: 00: 46 12 MR. GERRARD: |'m going to object to the 

16: 00: 47 13 question. It's vague and anbi guous. | don't understand 

16: 00: 49 14 how paynent could ever constitute a distribution. 

16: 00: 53 15 MR LEWN. | rephrased it. | said could that 

16: 00: 55 16 paynent be a paynent that reduces the capital. 

16: 01: 00 17 ARBI TRATOR WALL: You said reduces principal. 

16: 01: 03 18 MR LEWN Then | changed it. So it's -- 

16: 01: 04 19 ARBI TRATOR WALL: No, you didn't. 

16: 01: 04 20 MR. LEWN Okay. 

16: 01: 06 21 ARBI TRATOR WALL: Ckay. 

16: 01: 06 22 MR GERRARD: Well, I'mstill very confused 

16: 01: 08 23 because a paynent to a | ender doesn't constitute 

16:01: 12 24 anything in terns of a distribution unless there is a 

16: 01: 15 25 distribution.   
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·1· ·period for the rents trails the purchase date.· I'm just

·2· ·asking if the rents is the purchase of the note.

·3· ·BY MR. LEWIN:

·4· · · Q.· If those rents that would be for the period that

·5· ·would have accrued for the period before June 3rd, would

·6· ·those be considered -- the payment of those rents, would

·7· ·that be considered a capital distribution?

·8· · · · · MR. GERRARD:· Payment would be considered a

·9· ·distribution?· Is that your question?

10· · · · · MR. LEWIN:· Capital.· Okay?· A reduction in

11· ·principal.

12· · · · · MR. GERRARD:· I'm going to object to the

13· ·question.· It's vague and ambiguous.· I don't understand

14· ·how payment could ever constitute a distribution.

15· · · · · MR. LEWIN:· I rephrased it.· I said could that

16· ·payment be a payment that reduces the capital.

17· · · · · ARBITRATOR WALL:· You said reduces principal.

18· · · · · MR. LEWIN:· Then I changed it.· So it's --

19· · · · · ARBITRATOR WALL:· No, you didn't.

20· · · · · MR. LEWIN:· Okay.

21· · · · · ARBITRATOR WALL:· Okay.

22· · · · · MR. GERRARD:· Well, I'm still very confused

23· ·because a payment to a lender doesn't constitute

24· ·anything in terms of a distribution unless there is a

25· ·distribution.
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16: 01: 15 1 MR LEWN [I'll see if | can rephrase the O° 

16:01. 16 2 question better. 

16: 01: 16 3 BY MR LEWN: 

16: 01: 16 4 Q If the borrower transferred nonies that were due 

16: 01: 20 5 and accrued and were due as of June 3rd, how woul d you 

16:01. 26 6 characterize the noney that was transferred for the 

16: 01: 28 7 period that were owed at the tine the note was 

16: 01: 32 8 pur chased? 

16:01: 33 9 A. It was really an asset purchase, when they 

16:01: 36 10 purchased the note, if you really look at the detail. 

16: 01: 40 11 That assignment was part of the purchase. They 

16:01: 43 12 pur chased those assigned rents because with the note 

16:01: 47 13 they al so purchase the assignment. 

16: 01: 49 14 So you could allocate the basis of the original 

16:01. 54 15 purchase price of those assigned rents that accrued 

16:01. 58 16 prior to the purchase of the note were an asset 

16: 02: 02 17 acquired. 

16: 02: 04 18 Q So this final question and I want to nove on. 

16: 02: 07 19 So on your cal culation here on Lines 4 and 5, 

16: 02: 10 20 whether it is a paynent of interest or whether it is a 

16:02: 13 21 payment of rent that are due for a period prior to 

16:02: 16 22 June 3rd, 2011, does it nake any difference in your 

16: 02: 19 23 allocation? 

16: 02: 20 24 A. No. 

16:02: 21 25 Q Okay. You were explaining -- so we got down to   
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16: 01: 15 1 MR LEWN [I'll see if | can rephrase the O° 

16:01. 16 2 question better. 

16: 01: 16 3 BY MR LEWN: 

16: 01: 16 4 Q If the borrower transferred nonies that were due 

16: 01: 20 5 and accrued and were due as of June 3rd, how woul d you 

16:01. 26 6 characterize the noney that was transferred for the 

16: 01: 28 7 period that were owed at the tine the note was 

16: 01: 32 8 pur chased? 

16:01: 33 9 A. It was really an asset purchase, when they 

16:01: 36 10 purchased the note, if you really look at the detail. 

16: 01: 40 11 That assignment was part of the purchase. They 

16:01: 43 12 pur chased those assigned rents because with the note 

16:01: 47 13 they al so purchase the assignment. 

16: 01: 49 14 So you could allocate the basis of the original 

16:01. 54 15 purchase price of those assigned rents that accrued 

16:01. 58 16 prior to the purchase of the note were an asset 

16: 02: 02 17 acquired. 

16: 02: 04 18 Q So this final question and I want to nove on. 

16: 02: 07 19 So on your cal culation here on Lines 4 and 5, 

16: 02: 10 20 whether it is a paynent of interest or whether it is a 

16:02: 13 21 payment of rent that are due for a period prior to 

16:02: 16 22 June 3rd, 2011, does it nake any difference in your 

16: 02: 19 23 allocation? 

16: 02: 20 24 A. No. 

16:02: 21 25 Q Okay. You were explaining -- so we got down to   
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·1· · · · · MR. LEWIN:· I'll see if I can rephrase the

·2· ·question better.

·3· ·BY MR. LEWIN:

·4· · · Q.· If the borrower transferred monies that were due

·5· ·and accrued and were due as of June 3rd, how would you

·6· ·characterize the money that was transferred for the

·7· ·period that were owed at the time the note was

·8· ·purchased?

·9· · · A.· It was really an asset purchase, when they

10· ·purchased the note, if you really look at the detail.

11· ·That assignment was part of the purchase.· They

12· ·purchased those assigned rents because with the note

13· ·they also purchase the assignment.

14· · · · · So you could allocate the basis of the original

15· ·purchase price of those assigned rents that accrued

16· ·prior to the purchase of the note were an asset

17· ·acquired.

18· · · Q.· So this final question and I want to move on.

19· · · · · So on your calculation here on Lines 4 and 5,

20· ·whether it is a payment of interest or whether it is a

21· ·payment of rent that are due for a period prior to

22· ·June 3rd, 2011, does it make any difference in your

23· ·allocation?

24· · · A.· No.

25· · · Q.· Okay.· You were explaining -- so we got down to
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 02: 27 1 return to capital, Line 7. 

16:02: 31 2 of Exhibit 200. 

16: 02: 44 3 A. Ckay. So | think I went through the first year, 

16:02: 53 4 and then the second year, 2012, you can see rental 

16:03: 01 5 income, which that's what's reported on the tax return 

16: 03: 06 6 as ordinary incone. That was the cash flow from 

16: 03:09 7 operations that resulted in ordinary income. It was, 

16:03: 12 8 you know, 338,854. That's split 50/50. 

16: 03: 18 9 There was interest income on the note that -- or 

16:03: 21 10 not on the note. |'mnot sure where the interest incone 

16: 03: 25 11 was fromactually, but it was interest incone earned by 

16: 03: 27 12 t he conpany, $1,000. 1,034 split 50/50. 

16: 03: 35 13 There was -- the 36,460 was reported in the G as 

16: 03: 43 14 a distribution, but it -- it wasn't ever distributed, 

16: 03: 49 15 and | dug into it and | ooked at accountant's -- the tax 

16: 03: 55 16 preparer's journal entries of reconciling the GL to the 

16: 04: 00 17 books, and they were trying to reconcile the rental 

16: 04: 05 18 manager's cash that they had on hand and they coul dn't 

16: 04: 08 19 figure out where 36,430 went. It appears and posted 

16: 04: 15 20 it -- just plugged it to distributions that never 

16:04: 18 21 happened. | think those are expenses. The cash went 

16: 04: 22 22 somewhere, but it didn't go to any of the nenbers. So | 

16: 04: 25 23 thought that should be booked as an expense and split 

16: 04: 29 24 50/ 50. 

16: 04: 30 25 There was a code section 481(a) adjustment. That   
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16: 02: 27 1 return to capital, Line 7. 

16:02: 31 2 of Exhibit 200. 

16: 02: 44 3 A. Ckay. So | think I went through the first year, 

16:02: 53 4 and then the second year, 2012, you can see rental 

16:03: 01 5 income, which that's what's reported on the tax return 

16: 03: 06 6 as ordinary incone. That was the cash flow from 

16: 03:09 7 operations that resulted in ordinary income. It was, 

16:03: 12 8 you know, 338,854. That's split 50/50. 

16: 03: 18 9 There was interest income on the note that -- or 

16:03: 21 10 not on the note. |'mnot sure where the interest incone 

16: 03: 25 11 was fromactually, but it was interest incone earned by 

16: 03: 27 12 t he conpany, $1,000. 1,034 split 50/50. 

16: 03: 35 13 There was -- the 36,460 was reported in the G as 

16: 03: 43 14 a distribution, but it -- it wasn't ever distributed, 

16: 03: 49 15 and | dug into it and | ooked at accountant's -- the tax 

16: 03: 55 16 preparer's journal entries of reconciling the GL to the 

16: 04: 00 17 books, and they were trying to reconcile the rental 

16: 04: 05 18 manager's cash that they had on hand and they coul dn't 

16: 04: 08 19 figure out where 36,430 went. It appears and posted 

16: 04: 15 20 it -- just plugged it to distributions that never 

16:04: 18 21 happened. | think those are expenses. The cash went 

16: 04: 22 22 somewhere, but it didn't go to any of the nenbers. So | 

16: 04: 25 23 thought that should be booked as an expense and split 

16: 04: 29 24 50/ 50. 

16: 04: 30 25 There was a code section 481(a) adjustment. That   
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·1· ·return to capital, Line 7.· Go on with your explanation

·2· ·of Exhibit 200.

·3· · · A.· Okay.· So I think I went through the first year,

·4· ·and then the second year, 2012, you can see rental

·5· ·income, which that's what's reported on the tax return

·6· ·as ordinary income.· That was the cash flow from

·7· ·operations that resulted in ordinary income.· It was,

·8· ·you know, 338,854.· That's split 50/50.

·9· · · · · There was interest income on the note that -- or

10· ·not on the note.· I'm not sure where the interest income

11· ·was from actually, but it was interest income earned by

12· ·the company, $1,000.· 1,034 split 50/50.

13· · · · · There was -- the 36,460 was reported in the GL as

14· ·a distribution, but it -- it wasn't ever distributed,

15· ·and I dug into it and looked at accountant's -- the tax

16· ·preparer's journal entries of reconciling the GL to the

17· ·books, and they were trying to reconcile the rental

18· ·manager's cash that they had on hand and they couldn't

19· ·figure out where 36,430 went.· It appears and posted

20· ·it -- just plugged it to distributions that never

21· ·happened.· I think those are expenses.· The cash went

22· ·somewhere, but it didn't go to any of the members.· So I

23· ·thought that should be booked as an expense and split

24· ·50/50.

25· · · · · There was a code section 481(a) adjustment.· That
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was when they did the Cost Segregation Study. They 

he depreciation on the property and took 

addi tional deductions for that for prior years. That's 

a depreciation expense and should be split 50/50. 

And then when you add up the rents, the 

m ssing -- subtracting m ssing cash, subtracting the 

expense, you end up with 251,591 of cash 

fromoperations that resulted in ordinary incone that 

shoul d be distributed 50/50. That's the profit 

| show. 

And then there is another $180,409 in 

distributions in excess of cash from operations that 

resulted in ordinary incone, and that is a return of 

n ny opinion should be split 70/30. 

So CLA Properties was shorted 36,000 that year, 

and M. Bidsal received 36,000 nore in distributions 

than | believe he should have received from ny 

interpretation of the operating agreenent. 

Q What was the basis for the -- where did the 

let nme start over. 

What distributions accounted for the w ongful 

split 50/50 as opposed to 70/30? 

A. What distributions? 

Q What conposed -- what was the conposition of 

t hose distributions?   
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was when they did the Cost Segregation Study. They 

he depreciation on the property and took 

addi tional deductions for that for prior years. That's 

a depreciation expense and should be split 50/50. 

And then when you add up the rents, the 

m ssing -- subtracting m ssing cash, subtracting the 

expense, you end up with 251,591 of cash 

fromoperations that resulted in ordinary incone that 

shoul d be distributed 50/50. That's the profit 

| show. 

And then there is another $180,409 in 

distributions in excess of cash from operations that 

resulted in ordinary incone, and that is a return of 

n ny opinion should be split 70/30. 

So CLA Properties was shorted 36,000 that year, 

and M. Bidsal received 36,000 nore in distributions 

than | believe he should have received from ny 

interpretation of the operating agreenent. 

Q What was the basis for the -- where did the 

let nme start over. 

What distributions accounted for the w ongful 

split 50/50 as opposed to 70/30? 

A. What distributions? 

Q What conposed -- what was the conposition of 

t hose distributions?   
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·1· ·was when they did the Cost Segregation Study.· They

·2· ·accelerated the depreciation on the property and took

·3· ·additional deductions for that for prior years.· That's

·4· ·a depreciation expense and should be split 50/50.

·5· · · · · And then when you add up the rents, the

·6· ·missing -- subtracting missing cash, subtracting the

·7· ·depreciation expense, you end up with 251,591 of cash

·8· ·from operations that resulted in ordinary income that

·9· ·should be distributed 50/50.· That's the profit

10· ·distribution I show.

11· · · · · And then there is another $180,409 in

12· ·distributions in excess of cash from operations that

13· ·resulted in ordinary income, and that is a return of

14· ·capital and in my opinion should be split 70/30.

15· · · · · So CLA Properties was shorted 36,000 that year,

16· ·and Mr. Bidsal received 36,000 more in distributions

17· ·than I believe he should have received from my

18· ·interpretation of the operating agreement.

19· · · Q.· What was the basis for the -- where did the

20· ·state made -- let me start over.

21· · · · · What distributions accounted for the wrongful

22· ·split 50/50 as opposed to 70/30?

23· · · A.· What distributions?

24· · · Q.· What composed -- what was the composition of

25· ·those distributions?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

: : rage 
MR. GERRARD: (bjection. Asked and answered. 16: 06: 15 1 

16: 06: 17 2 just finished answering that question. 

16: 06: 17 3 MR LEWN I'mtrying to figure out if it's 

16: 06: 20 4 depreciation or it's sonething else. | just want to 

16: 06: 23 5 understand what the genesis of that is. 

16: 06: 23 6 ARBI TRATOR WALL: All right. You may answer. 

16: 06: 26 7 A. | didn't reconcile it all the way, but it 

16: 06: 30 8 able to reconcile alnost all of it, and it is from 

16: 06: 34 9 depreciation expense. It's fromthe 481(a) adjustnent, 

16: 06: 40 10 which is an additional depreciation expense. And it's 

16: 06: 43 11 fromthe depreciation that's already been subtracted 

16: 06: 46 12 fromthe rental income for the current year 

16: 06: 50 13 BY MR. LEW N: 

16: 06: 50 14 Q So that neans that M. Bidsal got -- took $36,000 

16: 06: 54 15 in distributions that he shouldn't have gotten? 

16: 06: 58 16 MR. GERRARD: (bjection. Msstates the witness's 

16: 07: 01 17 testi nony. 

16:07: 01 18 ARBI TRATOR WALL: Overrul ed. 

16: 07: 03 19 A. Yes, that's ny opinion. 

16: 07: 06 20 ARBI TRATOR WALL: |'ve got to weigh in when 

16:07: 08 21 there's an objection. 

16:07:09 22 THE WTNESS: Sorry. 

16:07: 11 23 ARBI TRATOR WALL: So I'll overrule. 

16:07:11 24 BY MR. LEWN: 

16:07: 11 25 Q Again, looking at the mddle colum here, is this   
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: : rage 
MR. GERRARD: (bjection. Asked and answered. 16: 06: 15 1 

16: 06: 17 2 just finished answering that question. 

16: 06: 17 3 MR LEWN I'mtrying to figure out if it's 

16: 06: 20 4 depreciation or it's sonething else. | just want to 

16: 06: 23 5 understand what the genesis of that is. 

16: 06: 23 6 ARBI TRATOR WALL: All right. You may answer. 

16: 06: 26 7 A. | didn't reconcile it all the way, but it 

16: 06: 30 8 able to reconcile alnost all of it, and it is from 

16: 06: 34 9 depreciation expense. It's fromthe 481(a) adjustnent, 

16: 06: 40 10 which is an additional depreciation expense. And it's 

16: 06: 43 11 fromthe depreciation that's already been subtracted 

16: 06: 46 12 fromthe rental income for the current year 

16: 06: 50 13 BY MR. LEW N: 

16: 06: 50 14 Q So that neans that M. Bidsal got -- took $36,000 

16: 06: 54 15 in distributions that he shouldn't have gotten? 

16: 06: 58 16 MR. GERRARD: (bjection. Msstates the witness's 

16: 07: 01 17 testi nony. 

16:07: 01 18 ARBI TRATOR WALL: Overrul ed. 

16: 07: 03 19 A. Yes, that's ny opinion. 

16: 07: 06 20 ARBI TRATOR WALL: |'ve got to weigh in when 

16:07: 08 21 there's an objection. 

16:07:09 22 THE WTNESS: Sorry. 

16:07: 11 23 ARBI TRATOR WALL: So I'll overrule. 

16:07:11 24 BY MR. LEWN: 

16:07: 11 25 Q Again, looking at the mddle colum here, is this   
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·1· · · · · MR. GERRARD:· Objection.· Asked and answered.· He

·2· ·just finished answering that question.

·3· · · · · MR. LEWIN:· I'm trying to figure out if it's

·4· ·depreciation or it's something else.· I just want to

·5· ·understand what the genesis of that is.

·6· · · · · ARBITRATOR WALL:· All right.· You may answer.

·7· · · A.· I didn't reconcile it all the way, but it -- I'm

·8· ·able to reconcile almost all of it, and it is from

·9· ·depreciation expense.· It's from the 481(a) adjustment,

10· ·which is an additional depreciation expense.· And it's

11· ·from the depreciation that's already been subtracted

12· ·from the rental income for the current year.

13· ·BY MR. LEWIN:

14· · · Q.· So that means that Mr. Bidsal got -- took $36,000

15· ·in distributions that he shouldn't have gotten?

16· · · · · MR. GERRARD:· Objection.· Misstates the witness's

17· ·testimony.

18· · · · · ARBITRATOR WALL:· Overruled.

19· · · A.· Yes, that's my opinion.

20· · · · · ARBITRATOR WALL:· I've got to weigh in when

21· ·there's an objection.

22· · · · · THE WITNESS:· Sorry.

23· · · · · ARBITRATOR WALL:· So I'll overrule.

24· ·BY MR. LEWIN:

25· · · Q.· Again, looking at the middle column here, is this
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16:07:11 1 sort of the -- is this sort of continuing -- I"m sorry. 

16: 07: 12 2 The column that says, "Distribution variance," 

16: 07: 16 3 the mddle colum with the nost blanks in it, is that 

16: 07: 22 4 the colum that continues to show -- 

16:07: 24 5 A. Yes. It's totals. It's a continuation, so it 

16: 07: 27 6 was a 36,000 variance in the current year until 2012, 

16: 07: 35 7 and then it adds the 2011 variance to come up wth 

16: 07: 40 8 73,685 as the total as of Decenber 31st, 2012. 

16: 07: 46 9 Q So let's continue. 

16: 07: 55 10 A. So then we go to 2013, and it's really the sane 

16: 08: 07 11 things other than we have a sale of one of the 

16: 08: 09 12 properties this year. So we have rental incone, 115, 000 

16: 08: 15 13 total. There's interest incone of 1,426 in total. That 

16: 08: 23 14 should be split 50/50. There was a 1231 gai n of 

16: 08: 35 15 110,290. Part of that gain, though, was from 

16: 08: 37 16 depreciation taken in prior years. On the tax return 

16: 08: 41 17 they split that gain 50/50, but because part of that 

16: 08: 45 18 gain, 21,786 of the gain was from-- resulted from 

16: 08: 51 19 depreciation taken on the property previously, that 

16: 08: 55 20 portion of the gain should be split 50/50, according to 

16: 08: 59 21 the operating agreenent which we went over earlier. And 

16: 09: 02 22 the remainder of the 1231 gain is the capital and shoul d 

16: 09: 08 23 be split 70/30 under the waterfall distribution. 

16:09: 12 24 Q And this is the sale of what building? 

16: 09: 16 25 A. | think it was C, was it?   
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16:07:11 1 sort of the -- is this sort of continuing -- I"m sorry. 

16: 07: 12 2 The column that says, "Distribution variance," 

16: 07: 16 3 the mddle colum with the nost blanks in it, is that 

16: 07: 22 4 the colum that continues to show -- 

16:07: 24 5 A. Yes. It's totals. It's a continuation, so it 

16: 07: 27 6 was a 36,000 variance in the current year until 2012, 

16: 07: 35 7 and then it adds the 2011 variance to come up wth 

16: 07: 40 8 73,685 as the total as of Decenber 31st, 2012. 

16: 07: 46 9 Q So let's continue. 

16: 07: 55 10 A. So then we go to 2013, and it's really the sane 

16: 08: 07 11 things other than we have a sale of one of the 

16: 08: 09 12 properties this year. So we have rental incone, 115, 000 

16: 08: 15 13 total. There's interest incone of 1,426 in total. That 

16: 08: 23 14 should be split 50/50. There was a 1231 gai n of 

16: 08: 35 15 110,290. Part of that gain, though, was from 

16: 08: 37 16 depreciation taken in prior years. On the tax return 

16: 08: 41 17 they split that gain 50/50, but because part of that 

16: 08: 45 18 gain, 21,786 of the gain was from-- resulted from 

16: 08: 51 19 depreciation taken on the property previously, that 

16: 08: 55 20 portion of the gain should be split 50/50, according to 

16: 08: 59 21 the operating agreenent which we went over earlier. And 

16: 09: 02 22 the remainder of the 1231 gain is the capital and shoul d 

16: 09: 08 23 be split 70/30 under the waterfall distribution. 

16:09: 12 24 Q And this is the sale of what building? 

16: 09: 16 25 A. | think it was C, was it?   
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·1· ·sort of the -- is this sort of continuing -- I'm sorry.

·2· · · · · The column that says, "Distribution variance,"

·3· ·the middle column with the most blanks in it, is that

·4· ·the column that continues to show --

·5· · · A.· Yes.· It's totals.· It's a continuation, so it

·6· ·was a 36,000 variance in the current year until 2012,

·7· ·and then it adds the 2011 variance to come up with

·8· ·73,685 as the total as of December 31st, 2012.

·9· · · Q.· So let's continue.

10· · · A.· So then we go to 2013, and it's really the same

11· ·things other than we have a sale of one of the

12· ·properties this year.· So we have rental income, 115,000

13· ·total.· There's interest income of 1,426 in total.· That

14· ·should be split 50/50.· There was a 1231 gain of

15· ·110,290.· Part of that gain, though, was from

16· ·depreciation taken in prior years.· On the tax return

17· ·they split that gain 50/50, but because part of that

18· ·gain, 21,786 of the gain was from -- resulted from

19· ·depreciation taken on the property previously, that

20· ·portion of the gain should be split 50/50, according to

21· ·the operating agreement which we went over earlier.· And

22· ·the remainder of the 1231 gain is the capital and should

23· ·be split 70/30 under the waterfall distribution.

24· · · Q.· And this is the sale of what building?

25· · · A.· I think it was C, was it?
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Page 
Q And you've seen docunents that show that there 16:09: 19 1 

16: 09: 21 2 was a $95,000 distribution that was split 70/30. Right? 

16:09: 28 3 A. Yes. 

16: 09: 28 4 Q And so that was in accordance to the waterfall 

16:09: 31 5 Ri ght ? 

16: 09: 31 6 A. Yes. The 110,000, if you | ook down at the | ast 

16: 09: 33 7 line of 2013 or second-to-last line, you can see the 

16: 09: 39 8 110, 290, and that was on the tax return and actually -- 

16: 09: 46 9 and the tax return followed the actual distributions 

16: 09: 51 10 except for that previous year. That was split 70/30, 

16: 09: 56 11 and you can see that on ny schedule. It was off a 

16: 10: 00 12 little -- it was off a little bit though. It wasn't 

16: 10: 04 13 quite 70/30, for sone reason, because ny cal cul ati on of 

16: 10: 08 14 70 percent was 77,203 to CLA and the actual distribution 

16: 10: 15 15 was 74,200. 1'mnot sure why, but they were trying to 

16:10: 21 16 split it 70/30. 

16: 10: 24 17 Q Let's go back to 2014. So by the way, by the end 

16: 10: 29 18 of 2013, the amount of inproper -- the amount of 

16: 10: 35 19 distribution can be readjusted now as 120, 314? 

16: 10: 40 20 A. Correct. 

16: 10: 42 21 Q Go to 2014 and explain what happened. 

16: 10: 44 22 A. 2014 we have 198,536 of rental incone, and 

16: 10: 52 23 there's a 1231 gain of 410,691, which is fromthe sale 

16:10: 59 24 of one of the properties. 

16: 11: 03 25 Part of the gain, 45,6138 of that gain was due to   
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Page 
Q And you've seen docunents that show that there 16:09: 19 1 

16: 09: 21 2 was a $95,000 distribution that was split 70/30. Right? 

16:09: 28 3 A. Yes. 

16: 09: 28 4 Q And so that was in accordance to the waterfall 

16:09: 31 5 Ri ght ? 

16: 09: 31 6 A. Yes. The 110,000, if you | ook down at the | ast 

16: 09: 33 7 line of 2013 or second-to-last line, you can see the 

16: 09: 39 8 110, 290, and that was on the tax return and actually -- 

16: 09: 46 9 and the tax return followed the actual distributions 

16: 09: 51 10 except for that previous year. That was split 70/30, 

16: 09: 56 11 and you can see that on ny schedule. It was off a 

16: 10: 00 12 little -- it was off a little bit though. It wasn't 

16: 10: 04 13 quite 70/30, for sone reason, because ny cal cul ati on of 

16: 10: 08 14 70 percent was 77,203 to CLA and the actual distribution 

16: 10: 15 15 was 74,200. 1'mnot sure why, but they were trying to 

16:10: 21 16 split it 70/30. 

16: 10: 24 17 Q Let's go back to 2014. So by the way, by the end 

16: 10: 29 18 of 2013, the amount of inproper -- the amount of 

16: 10: 35 19 distribution can be readjusted now as 120, 314? 

16: 10: 40 20 A. Correct. 

16: 10: 42 21 Q Go to 2014 and explain what happened. 

16: 10: 44 22 A. 2014 we have 198,536 of rental incone, and 

16: 10: 52 23 there's a 1231 gain of 410,691, which is fromthe sale 

16:10: 59 24 of one of the properties. 

16: 11: 03 25 Part of the gain, 45,6138 of that gain was due to   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006317

Page 892
·1· · · Q.· And you've seen documents that show that there

·2· ·was a $95,000 distribution that was split 70/30.· Right?

·3· · · A.· Yes.

·4· · · Q.· And so that was in accordance to the waterfall.

·5· ·Right?

·6· · · A.· Yes.· The 110,000, if you look down at the last

·7· ·line of 2013 or second-to-last line, you can see the

·8· ·110,290, and that was on the tax return and actually --

·9· ·and the tax return followed the actual distributions

10· ·except for that previous year.· That was split 70/30,

11· ·and you can see that on my schedule.· It was off a

12· ·little -- it was off a little bit though.· It wasn't

13· ·quite 70/30, for some reason, because my calculation of

14· ·70 percent was 77,203 to CLA and the actual distribution

15· ·was 74,200.· I'm not sure why, but they were trying to

16· ·split it 70/30.

17· · · Q.· Let's go back to 2014.· So by the way, by the end

18· ·of 2013, the amount of improper -- the amount of

19· ·distribution can be readjusted now as 120,314?

20· · · A.· Correct.

21· · · Q.· Go to 2014 and explain what happened.

22· · · A.· 2014 we have 198,536 of rental income, and

23· ·there's a 1231 gain of 410,691, which is from the sale

24· ·of one of the properties.

25· · · · · Part of the gain, 45,138 of that gain was due to
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 11: 09 1 prior years' depreciation. I'msplitting that gai n> 

16:11:15 2 50/50. The balance of the gain I'msplitting 70/30 

16:11: 20 3 under the waterfall, Exhibit B. And then | calculate 

16:11:24 4 what the total profits are fromoperations that result 

16: 11: 29 5 in ordinary income, and that was the rental income, 

16:11: 32 6 $198,536. That should be split 50/50. 

16: 11: 39 7 The capital transaction -- the proceeds fromt hat 

16:11: 43 8 sal e was 793, 195, and per the Schedule B, the entire 

16:11:51 9 proceeds should be distributed 70/30. That's the 

16: 11: 55 10 capital transaction. Not the basis of the property, but 

16:11:58 11 the entire cash proceeds. So | -- and then the bal ance 

16: 12: 06 12 of the distributions is really a return of capital. So 

16:12: 10 13 is the capital transaction -- part of it -- but |I wanted 

16:12: 14 14 to identify what the cash proceeds were fromthe capital 

16:12: 20 15 transaction and show that being split 70/30, and the 

16:12:24 16 balance is capital return. It's a distribution in 

16: 12: 28 17 excess of profits, and should be split 70/30 in ny 

16: 12: 33 18 opinion. 

16: 12: 33 19 Q Okay. | want to go back -- before we finish this 

16:12: 37 20 up, I want to go back to why the sale of the Building C 

16:12: 43 21 is showing up in your 2013 colum when it was sold in 

16:12: 48 22 2012. 

16: 12: 48 23 A. That's when it was reported. It was a deferred 

16:12:53 24  like-kind exchange. So really what happened is is they 

16: 12: 56 25 sold the property in 2012 and then using a deferred   
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16: 11: 09 1 prior years' depreciation. I'msplitting that gai n> 

16:11:15 2 50/50. The balance of the gain I'msplitting 70/30 

16:11: 20 3 under the waterfall, Exhibit B. And then | calculate 

16:11:24 4 what the total profits are fromoperations that result 

16: 11: 29 5 in ordinary income, and that was the rental income, 

16:11: 32 6 $198,536. That should be split 50/50. 

16: 11: 39 7 The capital transaction -- the proceeds fromt hat 

16:11: 43 8 sal e was 793, 195, and per the Schedule B, the entire 

16:11:51 9 proceeds should be distributed 70/30. That's the 

16: 11: 55 10 capital transaction. Not the basis of the property, but 

16:11:58 11 the entire cash proceeds. So | -- and then the bal ance 

16: 12: 06 12 of the distributions is really a return of capital. So 

16:12: 10 13 is the capital transaction -- part of it -- but |I wanted 

16:12: 14 14 to identify what the cash proceeds were fromthe capital 

16:12: 20 15 transaction and show that being split 70/30, and the 

16:12:24 16 balance is capital return. It's a distribution in 

16: 12: 28 17 excess of profits, and should be split 70/30 in ny 

16: 12: 33 18 opinion. 

16: 12: 33 19 Q Okay. | want to go back -- before we finish this 

16:12: 37 20 up, I want to go back to why the sale of the Building C 

16:12: 43 21 is showing up in your 2013 colum when it was sold in 

16:12: 48 22 2012. 

16: 12: 48 23 A. That's when it was reported. It was a deferred 

16:12:53 24  like-kind exchange. So really what happened is is they 

16: 12: 56 25 sold the property in 2012 and then using a deferred   
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·1· ·prior years' depreciation.· I'm splitting that gain

·2· ·50/50.· The balance of the gain I'm splitting 70/30

·3· ·under the waterfall, Exhibit B.· And then I calculate

·4· ·what the total profits are from operations that result

·5· ·in ordinary income, and that was the rental income,

·6· ·$198,536.· That should be split 50/50.

·7· · · · · The capital transaction -- the proceeds from that

·8· ·sale was 793,195, and per the Schedule B, the entire

·9· ·proceeds should be distributed 70/30.· That's the

10· ·capital transaction.· Not the basis of the property, but

11· ·the entire cash proceeds.· So I -- and then the balance

12· ·of the distributions is really a return of capital.· So

13· ·is the capital transaction -- part of it -- but I wanted

14· ·to identify what the cash proceeds were from the capital

15· ·transaction and show that being split 70/30, and the

16· ·balance is capital return.· It's a distribution in

17· ·excess of profits, and should be split 70/30 in my

18· ·opinion.

19· · · Q.· Okay.· I want to go back -- before we finish this

20· ·up, I want to go back to why the sale of the Building C

21· ·is showing up in your 2013 column when it was sold in

22· ·2012.

23· · · A.· That's when it was reported.· It was a deferred

24· ·like-kind exchange.· So really what happened is is they

25· ·sold the property in 2012 and then using a deferred
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16: 13: 04 1 Ii ke-ki nd exchange, they put the noney -- it was 50 a. 

16: 13: 07 2 Cash was there. But they had the noney held in escrow 

16:13: 11 3 so that they had 90 days to identify a replacement 

16:13: 15 4 property and 180 days to actually buy it. Well, they 

16:13:19 5 didn't close and get the -- have the escrow exchange 

16: 13: 22 6 agent or the exchange accommodat or actually acquire the 

16: 13: 24 7 replacenent property until the follow ng year. So it 

16:13: 29 8 didn't happen and probably shoul d have been anended and 

16: 13: 33 9 reported in the prior year, but they picked it up in the 

16: 13: 38 10 year they got the replacement property. 

16: 13: 40 11 Q (Going back to 2014, M. -- so the three sales of 

16: 13: 47 12 Building C, which we already tal ked about, Building E -- 

16: 13:52 13 A. Was that the second one? 

16:13:55 14 Q That's the second one. 

16: 13: 55 15 -- and then Building B, which is com ng further 

16: 13: 58 16 out. M. Bidsal testified that what he did is he split 

16: 14: 03 17 the basis -- the cost 70/30 and he took the gain as 

16:14: 10 18 50/ 50. 

16:14: 10 19 ARBI TRATOR WALL: For B and E? 

16: 14:10 20 MR. LEWN:. Correct. 

16:14:12 21 LEW N: 

16: 14: 13 22 I's that consistent with what Schedule B requires? 

16:14:18 23 No. 

16: 14: 20 . You know, at the end of M. WI cox's testinony, 

16: 14: 30 we had a lot of talk about what is a nonrecurring event.   
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16: 13: 04 1 Ii ke-ki nd exchange, they put the noney -- it was 50 a. 

16: 13: 07 2 Cash was there. But they had the noney held in escrow 

16:13: 11 3 so that they had 90 days to identify a replacement 

16:13: 15 4 property and 180 days to actually buy it. Well, they 

16:13:19 5 didn't close and get the -- have the escrow exchange 

16: 13: 22 6 agent or the exchange accommodat or actually acquire the 

16: 13: 24 7 replacenent property until the follow ng year. So it 

16:13: 29 8 didn't happen and probably shoul d have been anended and 

16: 13: 33 9 reported in the prior year, but they picked it up in the 

16: 13: 38 10 year they got the replacement property. 

16: 13: 40 11 Q (Going back to 2014, M. -- so the three sales of 

16: 13: 47 12 Building C, which we already tal ked about, Building E -- 

16: 13:52 13 A. Was that the second one? 

16:13:55 14 Q That's the second one. 

16: 13: 55 15 -- and then Building B, which is com ng further 

16: 13: 58 16 out. M. Bidsal testified that what he did is he split 

16: 14: 03 17 the basis -- the cost 70/30 and he took the gain as 

16:14: 10 18 50/ 50. 

16:14: 10 19 ARBI TRATOR WALL: For B and E? 

16: 14:10 20 MR. LEWN:. Correct. 

16:14:12 21 LEW N: 

16: 14: 13 22 I's that consistent with what Schedule B requires? 

16:14:18 23 No. 

16: 14: 20 . You know, at the end of M. WI cox's testinony, 

16: 14: 30 we had a lot of talk about what is a nonrecurring event.   
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·1· ·like-kind exchange, they put the money -- it was sold.

·2· ·Cash was there.· But they had the money held in escrow

·3· ·so that they had 90 days to identify a replacement

·4· ·property and 180 days to actually buy it.· Well, they

·5· ·didn't close and get the -- have the escrow exchange

·6· ·agent or the exchange accommodator actually acquire the

·7· ·replacement property until the following year.· So it

·8· ·didn't happen and probably should have been amended and

·9· ·reported in the prior year, but they picked it up in the

10· ·year they got the replacement property.

11· · · Q.· Going back to 2014, Mr. -- so the three sales of

12· ·Building C, which we already talked about, Building E --

13· · · A.· Was that the second one?

14· · · Q.· That's the second one.

15· · · · · -- and then Building B, which is coming further

16· ·out.· Mr. Bidsal testified that what he did is he split

17· ·the basis -- the cost 70/30 and he took the gain as

18· ·50/50.

19· · · · · ARBITRATOR WALL:· For B and E?

20· · · · · MR. LEWIN:· Correct.

21· ·BY MR. LEWIN:

22· · · Q.· Is that consistent with what Schedule B requires?

23· · · A.· No.

24· · · Q.· You know, at the end of Mr. Wilcox's testimony,

25· ·we had a lot of talk about what is a nonrecurring event.
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16:14:35 1 Is the sale of one property a nonrecurring event? 

16: 14: 39 2 A. Cenerally | would treat it as a non-reoccurring 

16: 14: 44 3 because it's not what you're in the business of selling 

16: 14. 47 4 every day. It's you're selling rents every day. 

16:14:51 5 Q So wuld it be fair to say the Geen Valley 

16: 14: 57 6 properties were all held as investnent properties. 

16:15:01 7 Ri ght ? 

16:15:01 8 A. Correct. 

16: 15: 02 9 Q The investnent properties are considered to be 

16: 15: 05 10 what by the IRS? 

16: 15: 07 11 A. They're considered to be 1231 property, which the 

16: 15: 11 12 gain would be treated as capital unless there's 

16: 15:15 13 depreciation recaptured. 

16:15: 19 14 Q Just talking about B and E, the sales -- in your 

16: 15: 25 15 opinion are the sales of both those properties 

16: 15: 29 16 nonrecurring events even if they weren't a capital 

16: 15:30 17 transaction? 

16: 15: 30 18 A. | mean, I'mlooking at them | didn't really 

16: 15: 33 19 | ook at whether they're nonrecurring or not. | |ooked 

16: 15: 36 20 at themas a capital transaction. 

16: 15: 36 21 Q Assuming they -- 

16: 15: 36 22 A | -- if -- if -- if they were in the trade or 

16: 15: 42 23 business, for one, they're treating them as 

16: 15: 44 24 nonrecurring, because if you're in the trade or business 

16: 15: 48 25 of selling real estate, it becones inventory and   
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16:14:35 1 Is the sale of one property a nonrecurring event? 

16: 14: 39 2 A. Cenerally | would treat it as a non-reoccurring 

16: 14: 44 3 because it's not what you're in the business of selling 

16: 14. 47 4 every day. It's you're selling rents every day. 

16:14:51 5 Q So wuld it be fair to say the Geen Valley 

16: 14: 57 6 properties were all held as investnent properties. 

16:15:01 7 Ri ght ? 

16:15:01 8 A. Correct. 

16: 15: 02 9 Q The investnent properties are considered to be 

16: 15: 05 10 what by the IRS? 

16: 15: 07 11 A. They're considered to be 1231 property, which the 

16: 15: 11 12 gain would be treated as capital unless there's 

16: 15:15 13 depreciation recaptured. 

16:15: 19 14 Q Just talking about B and E, the sales -- in your 

16: 15: 25 15 opinion are the sales of both those properties 

16: 15: 29 16 nonrecurring events even if they weren't a capital 

16: 15:30 17 transaction? 

16: 15: 30 18 A. | mean, I'mlooking at them | didn't really 

16: 15: 33 19 | ook at whether they're nonrecurring or not. | |ooked 

16: 15: 36 20 at themas a capital transaction. 

16: 15: 36 21 Q Assuming they -- 

16: 15: 36 22 A | -- if -- if -- if they were in the trade or 

16: 15: 42 23 business, for one, they're treating them as 

16: 15: 44 24 nonrecurring, because if you're in the trade or business 

16: 15: 48 25 of selling real estate, it becones inventory and   
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·1· ·Is the sale of one property a nonrecurring event?

·2· · · A.· Generally I would treat it as a non-reoccurring

·3· ·because it's not what you're in the business of selling

·4· ·every day.· It's you're selling rents every day.

·5· · · Q.· So would it be fair to say the Green Valley

·6· ·properties were all held as investment properties.

·7· ·Right?

·8· · · A.· Correct.

·9· · · Q.· The investment properties are considered to be

10· ·what by the IRS?

11· · · A.· They're considered to be 1231 property, which the

12· ·gain would be treated as capital unless there's

13· ·depreciation recaptured.

14· · · Q.· Just talking about B and E, the sales -- in your

15· ·opinion are the sales of both those properties

16· ·nonrecurring events even if they weren't a capital

17· ·transaction?

18· · · A.· I mean, I'm looking at them.· I didn't really

19· ·look at whether they're nonrecurring or not.· I looked

20· ·at them as a capital transaction.

21· · · Q.· Assuming they --

22· · · A.· I -- if -- if -- if they were in the trade or

23· ·business, for one, they're treating them as

24· ·nonrecurring, because if you're in the trade or business

25· ·of selling real estate, it becomes inventory and
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16:15:51 1 ordinary income. And so they're treating them as 

16: 15: 54 2 investnent property. That's -- and they should. | 

16: 15: 56 3 nmean, | agree with that. And so it's not an ordinary 

16: 16: 03 4 reoccurring item 

16: 16: 04 5 Q So it's a nonrecurring transaction then. Right? 

16: 16: 09 6 A. In ny opinion, yes. 

16: 16: 10 7 Q Okay. And just to be clear, on the tax returns 

16: 16: 14 8 these were reported as capital gain transactions. 

16: 16: 20 9 Ri ght ? 

16: 16: 20 10 A. That's correct. Just 1231 gains, yes, which get 

16: 16: 28 11 the capital gain treatnent. 

16: 16: 28 12 Q Does that have anything to do with whether or not 

16: 16: 34 13 they are a capital transaction? 

16: 16: 36 14 A. Yes. | mean, | believe that falls in the 

16: 16: 39 15 definition of a capital transaction. 

16: 16: 41 16 Q Okay. Do we have anything else to talk about in 

16: 16: 46 17 terms of 2014? 

16: 16: 48 18 A. | think we said everything. 

16: 16: 55 19 Q So the difference in the distributions that you 

16: 16: 59 20 think that were mssed -- taken by M. Bidsal 50/50 

16:17: 06 21 instead of 70/30 for 2014 represented -- is roughly 

16: 17. 08 22 $84,000. Is that correct? 

16:17:11 23 A. That's correct. And you can see that, like | 

16:17: 17 24 said, on the capital transaction, on the line before the 

16:17: 21 25 subtotal, the 793,195, they did not split that 50/50   
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16:15:51 1 ordinary income. And so they're treating them as 

16: 15: 54 2 investnent property. That's -- and they should. | 

16: 15: 56 3 nmean, | agree with that. And so it's not an ordinary 

16: 16: 03 4 reoccurring item 

16: 16: 04 5 Q So it's a nonrecurring transaction then. Right? 

16: 16: 09 6 A. In ny opinion, yes. 

16: 16: 10 7 Q Okay. And just to be clear, on the tax returns 

16: 16: 14 8 these were reported as capital gain transactions. 

16: 16: 20 9 Ri ght ? 

16: 16: 20 10 A. That's correct. Just 1231 gains, yes, which get 

16: 16: 28 11 the capital gain treatnent. 

16: 16: 28 12 Q Does that have anything to do with whether or not 

16: 16: 34 13 they are a capital transaction? 

16: 16: 36 14 A. Yes. | mean, | believe that falls in the 

16: 16: 39 15 definition of a capital transaction. 

16: 16: 41 16 Q Okay. Do we have anything else to talk about in 

16: 16: 46 17 terms of 2014? 

16: 16: 48 18 A. | think we said everything. 

16: 16: 55 19 Q So the difference in the distributions that you 

16: 16: 59 20 think that were mssed -- taken by M. Bidsal 50/50 

16:17: 06 21 instead of 70/30 for 2014 represented -- is roughly 

16: 17. 08 22 $84,000. Is that correct? 

16:17:11 23 A. That's correct. And you can see that, like | 

16:17: 17 24 said, on the capital transaction, on the line before the 

16:17: 21 25 subtotal, the 793,195, they did not split that 50/50   
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·1· ·ordinary income.· And so they're treating them as

·2· ·investment property.· That's -- and they should.  I

·3· ·mean, I agree with that.· And so it's not an ordinary

·4· ·reoccurring item.

·5· · · Q.· So it's a nonrecurring transaction then.· Right?

·6· · · A.· In my opinion, yes.

·7· · · Q.· Okay.· And just to be clear, on the tax returns

·8· ·these were reported as capital gain transactions.

·9· ·Right?

10· · · A.· That's correct.· Just 1231 gains, yes, which get

11· ·the capital gain treatment.

12· · · Q.· Does that have anything to do with whether or not

13· ·they are a capital transaction?

14· · · A.· Yes.· I mean, I believe that falls in the

15· ·definition of a capital transaction.

16· · · Q.· Okay.· Do we have anything else to talk about in

17· ·terms of 2014?

18· · · A.· I think we said everything.

19· · · Q.· So the difference in the distributions that you

20· ·think that were missed -- taken by Mr. Bidsal 50/50

21· ·instead of 70/30 for 2014 represented -- is roughly

22· ·$84,000.· Is that correct?

23· · · A.· That's correct.· And you can see that, like I

24· ·said, on the capital transaction, on the line before the

25· ·subtotal, the 793,195, they did not split that 50/50
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age 
because they were trying to split the costs 70/30, But 16:17:31 1 

16:17: 35 2 the rest of the proceeds fromthat capital transaction 

16: 17: 39 3 they split 50/50. They didn't split the entire proceeds 

16:17: 43 4 70/30 and that's part of the difference. 

16: 17: 44 5 Q Let's go to 2015. Tell Your Honor what your 

16: 17: 51 6 opinions are what took place in 2015. 

16: 17: 54 7 A. We had rental income of 229,956 which shoul d be 

16: 18: 04 8 split 50/50 and it was. We have 1231 gain of 333, 160 

16: 18: 09 9 which was split 50/50 anong the nmenbers on their tax 

16:18:14 10 return, but according to the operating agreenent, it 

16: 18: 19 11 shoul d have been 21, 925 shoul d have been split 50/50 

16: 18: 26 12 which is depreciation taken on that gain that's part of 

16: 18: 29 13 that gain, and the bal ance shoul d have been split 70/30 

16: 18: 33 14 as far as allocation of profits. 

16: 18: 36 15 Then on the distributions the only profits 

16: 18: 42 16 that -- during that year from operations that result in 

16: 18: 47 17 ordinary incone was the 229,906 in rental income. And 

16: 18: 54 18 then the capital transaction, the sales proceeds from 

16: 18: 58 19 the sale of that building was $584,020. They split part 

16: 19: 08 20 of that 70/30 and part of it 50/50. | think the entire 

16:19: 12 21 proceeds should be 70/30. 

16: 19: 15 22 And the bal ance of the distributions is a return 

16: 19: 18 23 of capital and should be split 70/30 in ny opinion. And 

16:19: 23 24 that's the bal ance of the distributions with 93,784. So 

16: 19: 29 25 you got differences there, and we got accunul at ed   
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age 
because they were trying to split the costs 70/30, But 16:17:31 1 

16:17: 35 2 the rest of the proceeds fromthat capital transaction 

16: 17: 39 3 they split 50/50. They didn't split the entire proceeds 

16:17: 43 4 70/30 and that's part of the difference. 

16: 17: 44 5 Q Let's go to 2015. Tell Your Honor what your 

16: 17: 51 6 opinions are what took place in 2015. 

16: 17: 54 7 A. We had rental income of 229,956 which shoul d be 

16: 18: 04 8 split 50/50 and it was. We have 1231 gain of 333, 160 

16: 18: 09 9 which was split 50/50 anong the nmenbers on their tax 

16:18:14 10 return, but according to the operating agreenent, it 

16: 18: 19 11 shoul d have been 21, 925 shoul d have been split 50/50 

16: 18: 26 12 which is depreciation taken on that gain that's part of 

16: 18: 29 13 that gain, and the bal ance shoul d have been split 70/30 

16: 18: 33 14 as far as allocation of profits. 

16: 18: 36 15 Then on the distributions the only profits 

16: 18: 42 16 that -- during that year from operations that result in 

16: 18: 47 17 ordinary incone was the 229,906 in rental income. And 

16: 18: 54 18 then the capital transaction, the sales proceeds from 

16: 18: 58 19 the sale of that building was $584,020. They split part 

16: 19: 08 20 of that 70/30 and part of it 50/50. | think the entire 

16:19: 12 21 proceeds should be 70/30. 

16: 19: 15 22 And the bal ance of the distributions is a return 

16: 19: 18 23 of capital and should be split 70/30 in ny opinion. And 

16:19: 23 24 that's the bal ance of the distributions with 93,784. So 

16: 19: 29 25 you got differences there, and we got accunul at ed   
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·1· ·because they were trying to split the costs 70/30, but

·2· ·the rest of the proceeds from that capital transaction

·3· ·they split 50/50.· They didn't split the entire proceeds

·4· ·70/30 and that's part of the difference.

·5· · · Q.· Let's go to 2015.· Tell Your Honor what your

·6· ·opinions are what took place in 2015.

·7· · · A.· We had rental income of 229,956 which should be

·8· ·split 50/50 and it was.· We have 1231 gain of 333,160

·9· ·which was split 50/50 among the members on their tax

10· ·return, but according to the operating agreement, it

11· ·should have been 21,925 should have been split 50/50

12· ·which is depreciation taken on that gain that's part of

13· ·that gain, and the balance should have been split 70/30

14· ·as far as allocation of profits.

15· · · · · Then on the distributions the only profits

16· ·that -- during that year from operations that result in

17· ·ordinary income was the 229,906 in rental income.· And

18· ·then the capital transaction, the sales proceeds from

19· ·the sale of that building was $584,020.· They split part

20· ·of that 70/30 and part of it 50/50.· I think the entire

21· ·proceeds should be 70/30.

22· · · · · And the balance of the distributions is a return

23· ·of capital and should be split 70/30 in my opinion.· And

24· ·that's the balance of the distributions with 93,784.· So

25· ·you got differences there, and we got accumulated
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16: 19: 36 1 differences of 283,732 at the end of 2015. 

16:19: 44 2 Q Let's go to 2016. 

16:19: 47 3 A. 2016 no sales of buildings that year. W had 

16:19: 54 4 I ncome or cash flow from operations that resulted in 

16:19:59 5 ordinary income. There was rental income of $391, 907. 

16: 20: 05 6 You got profit distributions which would be the sane 

16: 20: 09 7 anount which should be split 50/50. And if you'l 

16: 20: 13 8 notice, the conpany has al ways every year distributed 

16: 20: 18 9 100 percent of their profits, so there's no accunul at ed 

16: 20: 22 10 profits left. 

16: 20: 23 11 And then they had a distribution -- a capital -- 

16: 20: 28 12 return of capital of $28,093, and that should have been 

16: 20: 33 13 split 70/30 in my opinion versus 50/50 as it was shown 

16: 20: 39 14 on the tax return and as actually had been distri buted. 

16: 20: 43 15 Q Interns of the capital return, so is that 

16: 20: 48 16 just -- are you extrapolating fromthe total 

16: 20: 51 17 distributions the portion that was above the ordinary 

16: 20: 56 18 incone? 

16: 20: 56 19 A. Yes. Exactly. 1've taken the total 

16: 20: 59 20 distributions that were on the tax return and agreed 

16: 21: 02 21 wth the general |edger and al so the other schedul es of 

16: 21: 07 22 distributions and subtracted what was a profit 

16: 21: 11 23 distribution fromthe total, and the balance is a 

16:21: 15 24 distribution return of their capital. 

16:21:18 25 Q In other words, it's a distribution of cash fl ow   
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16: 19: 36 1 differences of 283,732 at the end of 2015. 

16:19: 44 2 Q Let's go to 2016. 

16:19: 47 3 A. 2016 no sales of buildings that year. W had 

16:19: 54 4 I ncome or cash flow from operations that resulted in 

16:19:59 5 ordinary income. There was rental income of $391, 907. 

16: 20: 05 6 You got profit distributions which would be the sane 

16: 20: 09 7 anount which should be split 50/50. And if you'l 

16: 20: 13 8 notice, the conpany has al ways every year distributed 

16: 20: 18 9 100 percent of their profits, so there's no accunul at ed 

16: 20: 22 10 profits left. 

16: 20: 23 11 And then they had a distribution -- a capital -- 

16: 20: 28 12 return of capital of $28,093, and that should have been 

16: 20: 33 13 split 70/30 in my opinion versus 50/50 as it was shown 

16: 20: 39 14 on the tax return and as actually had been distri buted. 

16: 20: 43 15 Q Interns of the capital return, so is that 

16: 20: 48 16 just -- are you extrapolating fromthe total 

16: 20: 51 17 distributions the portion that was above the ordinary 

16: 20: 56 18 incone? 

16: 20: 56 19 A. Yes. Exactly. 1've taken the total 

16: 20: 59 20 distributions that were on the tax return and agreed 

16: 21: 02 21 wth the general |edger and al so the other schedul es of 

16: 21: 07 22 distributions and subtracted what was a profit 

16: 21: 11 23 distribution fromthe total, and the balance is a 

16:21: 15 24 distribution return of their capital. 

16:21:18 25 Q In other words, it's a distribution of cash fl ow   
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·1· ·differences of 283,732 at the end of 2015.

·2· · · Q.· Let's go to 2016.

·3· · · A.· 2016 no sales of buildings that year.· We had

·4· ·income or cash flow from operations that resulted in

·5· ·ordinary income.· There was rental income of $391,907.

·6· ·You got profit distributions which would be the same

·7· ·amount which should be split 50/50.· And if you'll

·8· ·notice, the company has always every year distributed

·9· ·100 percent of their profits, so there's no accumulated

10· ·profits left.

11· · · · · And then they had a distribution -- a capital --

12· ·return of capital of $28,093, and that should have been

13· ·split 70/30 in my opinion versus 50/50 as it was shown

14· ·on the tax return and as actually had been distributed.

15· · · Q.· In terms of the capital return, so is that

16· ·just -- are you extrapolating from the total

17· ·distributions the portion that was above the ordinary

18· ·income?

19· · · A.· Yes.· Exactly.· I've taken the total

20· ·distributions that were on the tax return and agreed

21· ·with the general ledger and also the other schedules of

22· ·distributions and subtracted what was a profit

23· ·distribution from the total, and the balance is a

24· ·distribution return of their capital.

25· · · Q.· In other words, it's a distribution of cash flow
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 21: 22 1 over and above ordinary incone. Right? 

16: 21: 25 2 A. That's right. As long as there's no accunul at ed 

16: 21: 28 3 incone left in the conpany, as long as they've 

16:21: 31 4 distributed all of the profits, anything in excess of 

16: 21: 35 5 the accunul ated -- the current profits and the 

16: 21: 36 6 accunulated profits, any distributions in excess of that 

16: 21: 39 7 is areturn of capital. It's the sane as with a 

16: 21: 42 8 corporation when you get your 1099 dividends from 

16: 21: 49 9 publicly traded companies that you'll see tax free 

16: 21: 49 10 non-return of capital on sone of them 

16: 21: 50 11 Q Wat is the legal support for that -- your tax 

16: 21: 54 12 support for that? 

16: 21: 55 13 A. Well, it's not a distribution of income because 

16: 21: 58 14 there isn't anything left to distribute. So the only 

16: 22: 01 15 thing it can be is a return in capital, and it's a 

16: 22: 05 16 reduction in their capital account, which by definition 

16: 22: 09 17 is return of capital. 

16:22:10 18 Q Okay. So then in 2017, tell us what was going on 

16: 22: 14 19 t here. 

16: 22: 14 20 A. 2017 | split -- I'mtrying to split the income 

16: 22: 23 21 based on Septenber 2nd, 2017. | did this pro rata based 

16: 22: 33 22 on nunber of days. So technically, yeah, probably 

16: 22: 38 23 shoul d use actual close the books on those days but | 

16: 22: 43 24 did not have that information, so | split the rental 

16: 22: 46 25 income that was for the total year on the tax return   
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16: 21: 22 1 over and above ordinary incone. Right? 

16: 21: 25 2 A. That's right. As long as there's no accunul at ed 

16: 21: 28 3 incone left in the conpany, as long as they've 

16:21: 31 4 distributed all of the profits, anything in excess of 

16: 21: 35 5 the accunul ated -- the current profits and the 

16: 21: 36 6 accunulated profits, any distributions in excess of that 

16: 21: 39 7 is areturn of capital. It's the sane as with a 

16: 21: 42 8 corporation when you get your 1099 dividends from 

16: 21: 49 9 publicly traded companies that you'll see tax free 

16: 21: 49 10 non-return of capital on sone of them 

16: 21: 50 11 Q Wat is the legal support for that -- your tax 

16: 21: 54 12 support for that? 

16: 21: 55 13 A. Well, it's not a distribution of income because 

16: 21: 58 14 there isn't anything left to distribute. So the only 

16: 22: 01 15 thing it can be is a return in capital, and it's a 

16: 22: 05 16 reduction in their capital account, which by definition 

16: 22: 09 17 is return of capital. 

16:22:10 18 Q Okay. So then in 2017, tell us what was going on 

16: 22: 14 19 t here. 

16: 22: 14 20 A. 2017 | split -- I'mtrying to split the income 

16: 22: 23 21 based on Septenber 2nd, 2017. | did this pro rata based 

16: 22: 33 22 on nunber of days. So technically, yeah, probably 

16: 22: 38 23 shoul d use actual close the books on those days but | 

16: 22: 43 24 did not have that information, so | split the rental 

16: 22: 46 25 income that was for the total year on the tax return   
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·1· ·over and above ordinary income.· Right?

·2· · · A.· That's right.· As long as there's no accumulated

·3· ·income left in the company, as long as they've

·4· ·distributed all of the profits, anything in excess of

·5· ·the accumulated -- the current profits and the

·6· ·accumulated profits, any distributions in excess of that

·7· ·is a return of capital.· It's the same as with a

·8· ·corporation when you get your 1099 dividends from

·9· ·publicly traded companies that you'll see tax free

10· ·non-return of capital on some of them.

11· · · Q.· What is the legal support for that -- your tax

12· ·support for that?

13· · · A.· Well, it's not a distribution of income because

14· ·there isn't anything left to distribute.· So the only

15· ·thing it can be is a return in capital, and it's a

16· ·reduction in their capital account, which by definition

17· ·is return of capital.

18· · · Q.· Okay.· So then in 2017, tell us what was going on

19· ·there.

20· · · A.· 2017 I split -- I'm trying to split the income

21· ·based on September 2nd, 2017.· I did this pro rata based

22· ·on number of days.· So technically, yeah, probably

23· ·should use actual close the books on those days but I

24· ·did not have that information, so I split the rental

25· ·income that was for the total year on the tax return
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
from-- and the Septenber 2nd | think was the date i 16: 22: 49 1 

16: 22: 54 2 asked what | should use fromyou on when that deal -- 

16: 23: 00 3 sales deal was supposed to have closed. That's again, 

16: 23: 06 4 debatable. [I'mnot issuing an opinion on that. 

16: 23: 16 5 And these schedul es can be adjusted very easily 

16: 23: 21 6 based on any decisions made. But |I'msplitting their 

16:23:24 7 rental income frombefore and after the disposition of 

16: 23: 28 8 the nenbership interest so that the rental incone earned 

16: 23: 33 9 after 9/2/17 should be 100 percent CLA s rental income 

16: 23: 40 10 because M. Bidsal would have no | onger been a nenber of 

16: 23: 44 11 the entity. And it was split 50/50 on the tax return 

16: 23: 52 12 and I'mbreaking it up. The incone before 9/2 was 

16: 23: 59 13 50/50. The incone after is 100 percent CLA's. 

16: 24: 02 14 Q You're not form ng an opinion as to whether or 

16: 24: 06 15 not M. Bidsal is entitled to that 56,000. You split it 

16: 24: 06 16 up to show the event that it's entitled to distributions 

16: 24: 06 17 before the distributions -- 

16: 24: 06 18 A. It would be allocated to. Yes. |I'msorry. | 

16: 24: 16 19 should let you finish. 

16:24: 16 20 Q You're not making -- there's no -- you're not 

16: 24: 20 21 maki ng the determ nation that he's entitled to the 

16: 24: 27 22 56,000. This is your way of denonstrating what woul d 

16: 24: 27 23 happen just before His Honor rules that he is entitled 

16: 24: 27 24 to that? 

16: 24: 34 25 ARBI TRATOR WALL: The 56,000 was before Septenber   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006325

ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
from-- and the Septenber 2nd | think was the date i 16: 22: 49 1 

16: 22: 54 2 asked what | should use fromyou on when that deal -- 

16: 23: 00 3 sales deal was supposed to have closed. That's again, 

16: 23: 06 4 debatable. [I'mnot issuing an opinion on that. 

16: 23: 16 5 And these schedul es can be adjusted very easily 

16: 23: 21 6 based on any decisions made. But |I'msplitting their 

16:23:24 7 rental income frombefore and after the disposition of 

16: 23: 28 8 the nenbership interest so that the rental incone earned 

16: 23: 33 9 after 9/2/17 should be 100 percent CLA s rental income 

16: 23: 40 10 because M. Bidsal would have no | onger been a nenber of 

16: 23: 44 11 the entity. And it was split 50/50 on the tax return 

16: 23: 52 12 and I'mbreaking it up. The incone before 9/2 was 

16: 23: 59 13 50/50. The incone after is 100 percent CLA's. 

16: 24: 02 14 Q You're not form ng an opinion as to whether or 

16: 24: 06 15 not M. Bidsal is entitled to that 56,000. You split it 

16: 24: 06 16 up to show the event that it's entitled to distributions 

16: 24: 06 17 before the distributions -- 

16: 24: 06 18 A. It would be allocated to. Yes. |I'msorry. | 

16: 24: 16 19 should let you finish. 

16:24: 16 20 Q You're not making -- there's no -- you're not 

16: 24: 20 21 maki ng the determ nation that he's entitled to the 

16: 24: 27 22 56,000. This is your way of denonstrating what woul d 

16: 24: 27 23 happen just before His Honor rules that he is entitled 

16: 24: 27 24 to that? 

16: 24: 34 25 ARBI TRATOR WALL: The 56,000 was before Septenber   
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·1· ·from -- and the September 2nd I think was the date I

·2· ·asked what I should use from you on when that deal --

·3· ·sales deal was supposed to have closed.· That's again,

·4· ·debatable.· I'm not issuing an opinion on that.

·5· · · · · And these schedules can be adjusted very easily

·6· ·based on any decisions made.· But I'm splitting their

·7· ·rental income from before and after the disposition of

·8· ·the membership interest so that the rental income earned

·9· ·after 9/2/17 should be 100 percent CLA's rental income

10· ·because Mr. Bidsal would have no longer been a member of

11· ·the entity.· And it was split 50/50 on the tax return

12· ·and I'm breaking it up.· The income before 9/2 was

13· ·50/50.· The income after is 100 percent CLA's.

14· · · Q.· You're not forming an opinion as to whether or

15· ·not Mr. Bidsal is entitled to that 56,000.· You split it

16· ·up to show the event that it's entitled to distributions

17· ·before the distributions --

18· · · A.· It would be allocated to.· Yes.· I'm sorry.  I

19· ·should let you finish.

20· · · Q.· You're not making -- there's no -- you're not

21· ·making the determination that he's entitled to the

22· ·56,000.· This is your way of demonstrating what would

23· ·happen just before His Honor rules that he is entitled

24· ·to that?

25· · · · · ARBITRATOR WALL:· The 56,000 was before September
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 24: 38 1 

16: 24: 38 2 MR LEWN Right. 

16: 24: 39 3 ARBI TRATOR WALL: We're not questioning that. 

16:24: 39 4 Ri ght ? 

16: 24: 41 5 MR LEWN. No. There was no distributions in 

16: 24: 43 6 2017 until before July -- before July 7th. 

16: 24: 57 7 ARBI TRATOR WALL: No, there was a February one. 

16: 24: 57 8 Wasn't there? 

16: 24: 59 9 THE WTNESS: Let nme explain. Yeah, | think | 

16: 25: 01 10 can clear that up. The 56,000 he received, and yes, I'm 

16: 25: 04 11 saying it was his to take. 

16: 25: 07 12 ARBI TRATOR WALL: It doesn't require any 

16: 25: 09 13 assunption, legal or otherw se, as to whether he's 

16: 25: 11 14 entitled to a distribution based on a sale of 9/2 

16: 25: 16 15 because anything before 9/2 he's entitled to no matter 

16: 25: 23 16 what. Right? 

16: 25: 23 17 THE WTNESS: Correct. It's a distribution of 

16: 25: 24 18 profits before 9/2 that occurred before 9/2. And he had 

16: 25: 27 19 an allocation -- if it was in excess of the profits, 

16: 25: 30 20 then | would say he wasn't entitled to it. But the 

16: 25: 34 21 profits allocated to himwas 120,000 and he only 

16: 25: 39 22 received 56,000. So he was -- | -- actually, my opinion 

16: 25: 41 23 is he was entitled to the 56, 000. 

16: 25: 44 24 MR. LEWN. Your Honor, just so we're clear, our 

16: 25: 46 25 viewis that --   
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16: 24: 38 1 

16: 24: 38 2 MR LEWN Right. 

16: 24: 39 3 ARBI TRATOR WALL: We're not questioning that. 

16:24: 39 4 Ri ght ? 

16: 24: 41 5 MR LEWN. No. There was no distributions in 

16: 24: 43 6 2017 until before July -- before July 7th. 

16: 24: 57 7 ARBI TRATOR WALL: No, there was a February one. 

16: 24: 57 8 Wasn't there? 

16: 24: 59 9 THE WTNESS: Let nme explain. Yeah, | think | 

16: 25: 01 10 can clear that up. The 56,000 he received, and yes, I'm 

16: 25: 04 11 saying it was his to take. 

16: 25: 07 12 ARBI TRATOR WALL: It doesn't require any 

16: 25: 09 13 assunption, legal or otherw se, as to whether he's 

16: 25: 11 14 entitled to a distribution based on a sale of 9/2 

16: 25: 16 15 because anything before 9/2 he's entitled to no matter 

16: 25: 23 16 what. Right? 

16: 25: 23 17 THE WTNESS: Correct. It's a distribution of 

16: 25: 24 18 profits before 9/2 that occurred before 9/2. And he had 

16: 25: 27 19 an allocation -- if it was in excess of the profits, 

16: 25: 30 20 then | would say he wasn't entitled to it. But the 

16: 25: 34 21 profits allocated to himwas 120,000 and he only 

16: 25: 39 22 received 56,000. So he was -- | -- actually, my opinion 

16: 25: 41 23 is he was entitled to the 56, 000. 

16: 25: 44 24 MR. LEWN. Your Honor, just so we're clear, our 

16: 25: 46 25 viewis that --   
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·1· ·2nd?

·2· · · · · MR. LEWIN:· Right.

·3· · · · · ARBITRATOR WALL:· We're not questioning that.

·4· ·Right?

·5· · · · · MR. LEWIN:· No.· There was no distributions in

·6· ·2017 until before July -- before July 7th.

·7· · · · · ARBITRATOR WALL:· No, there was a February one.

·8· ·Wasn't there?

·9· · · · · THE WITNESS:· Let me explain.· Yeah, I think I

10· ·can clear that up.· The 56,000 he received, and yes, I'm

11· ·saying it was his to take.

12· · · · · ARBITRATOR WALL:· It doesn't require any

13· ·assumption, legal or otherwise, as to whether he's

14· ·entitled to a distribution based on a sale of 9/2

15· ·because anything before 9/2 he's entitled to no matter

16· ·what.· Right?

17· · · · · THE WITNESS:· Correct.· It's a distribution of

18· ·profits before 9/2 that occurred before 9/2.· And he had

19· ·an allocation -- if it was in excess of the profits,

20· ·then I would say he wasn't entitled to it.· But the

21· ·profits allocated to him was 120,000 and he only

22· ·received 56,000.· So he was -- I -- actually, my opinion

23· ·is he was entitled to the 56,000.

24· · · · · MR. LEWIN:· Your Honor, just so we're clear, our

25· ·view is that --
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 25: 47 1 MR. GERRARD: Well, | don't think we need to do : 

16: 25: 48 2 argunents right now. 

16: 25: 50 3 MR LEWN. Since we're talking about it, the 

16: 25: 53 4 cash on hand as of the time M. Bidsal nade his 

16: 25: 56 5 valuation, our opinion is that is part of the fair 

16: 25: 58 6 market value of the conpany, the cash on hand, therefore 

16: 26: 02 7 he can't dilute that fair market val ue. 

16: 26: 06 8 ARBlI TRATOR WALL: These are distributions he had 

16: 26: 08 9 already received. 

16: 26: 08 10 MR LEWN He's already received that. 

16: 26: 13 11 ARBI TRATOR WALL: Right. 

16: 26: 13 12 BY MR LEWN: 

16: 26: 15 13 Q He received these distributions by July 7th? 

16: 26: 18 14 A. Yes, this was before, and so they weren't part of 

16: 26: 19 15 the value. At that tine they had al ready been 

16: 26: 20 16 di stri but ed. 

16: 26: 20 17 So they were not (inaudible) as of July 7th? 

16: 26: 20 18 Ri ght. 

16: 26: 22 19 All right. 

16: 26: 25 20 And then the other distributions made after 9/2 

16: 26: 30 21 which were split 50/50 on the return and actually 

16: 26: 34 22 received by the nenbers, any distributions after 9/2 | 

16: 26: 40 23 thought 100 percent should go to CLA and nothing to 

16: 26: 46 24 M. Bidsal because he was no longer a nenber at that 

16: 26: 49 25 tine.   
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16: 25: 47 1 MR. GERRARD: Well, | don't think we need to do : 

16: 25: 48 2 argunents right now. 

16: 25: 50 3 MR LEWN. Since we're talking about it, the 

16: 25: 53 4 cash on hand as of the time M. Bidsal nade his 

16: 25: 56 5 valuation, our opinion is that is part of the fair 

16: 25: 58 6 market value of the conpany, the cash on hand, therefore 

16: 26: 02 7 he can't dilute that fair market val ue. 

16: 26: 06 8 ARBlI TRATOR WALL: These are distributions he had 

16: 26: 08 9 already received. 

16: 26: 08 10 MR LEWN He's already received that. 

16: 26: 13 11 ARBI TRATOR WALL: Right. 

16: 26: 13 12 BY MR LEWN: 

16: 26: 15 13 Q He received these distributions by July 7th? 

16: 26: 18 14 A. Yes, this was before, and so they weren't part of 

16: 26: 19 15 the value. At that tine they had al ready been 

16: 26: 20 16 di stri but ed. 

16: 26: 20 17 So they were not (inaudible) as of July 7th? 

16: 26: 20 18 Ri ght. 

16: 26: 22 19 All right. 

16: 26: 25 20 And then the other distributions made after 9/2 

16: 26: 30 21 which were split 50/50 on the return and actually 

16: 26: 34 22 received by the nenbers, any distributions after 9/2 | 

16: 26: 40 23 thought 100 percent should go to CLA and nothing to 

16: 26: 46 24 M. Bidsal because he was no longer a nenber at that 

16: 26: 49 25 tine.   
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·1· · · · · MR. GERRARD:· Well, I don't think we need to do

·2· ·arguments right now.

·3· · · · · MR. LEWIN:· Since we're talking about it, the

·4· ·cash on hand as of the time Mr. Bidsal made his

·5· ·valuation, our opinion is that is part of the fair

·6· ·market value of the company, the cash on hand, therefore

·7· ·he can't dilute that fair market value.

·8· · · · · ARBITRATOR WALL:· These are distributions he had

·9· ·already received.

10· · · · · MR. LEWIN:· He's already received that.

11· · · · · ARBITRATOR WALL:· Right.

12· ·BY MR. LEWIN:

13· · · Q.· He received these distributions by July 7th?

14· · · A.· Yes, this was before, and so they weren't part of

15· ·the value.· At that time they had already been

16· ·distributed.

17· · · Q.· So they were not (inaudible) as of July 7th?

18· · · A.· Right.

19· · · Q.· All right.

20· · · A.· And then the other distributions made after 9/2

21· ·which were split 50/50 on the return and actually

22· ·received by the members, any distributions after 9/2 I

23· ·thought 100 percent should go to CLA and nothing to

24· ·Mr. Bidsal because he was no longer a member at that

25· ·time.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 26: 49 1 MR. LEWN:. If the judge determ nes that. 

16: 26: 53 2 ARBI TRATOR WALL: What you determ ned for post 

16: 26: 56 3 9/2/17 just carries through all the way through 2019? 

16: 27: 04 4 THE WTNESS: Correct. 

16: 27: 06 5 ARBI TRATOR WALL: Based in your assessnent that 

16: 27. 06 6 had he got this distribution if he wasn't entitled to a 

16:27:10 7 distribution because he wasn't a nenber anynore, then 

16:27:13 8 he's been overpaid this much? 

16: 27: 14 9 THE WTNESS: That is correct. 

16: 27: 14 10 ARBI TRATOR WALL: And that's the difference 

16: 27: 14 11 bet ween the 289, 351, and the 789,851. Well, 289 plus 

16: 27: 22 12 part of 2017. 

16: 27: 22 13 THE WTNESS: Right. 

16: 27: 22 14 ARBI TRATOR WALL: Ckay. All right. 

16: 27: 34 15 THE WTNESS: And that's what the rest of the 

16: 27. 35 16 spreadsheet shows. 

16: 27: 36 17 BY MR LEWN: 

16: 27. 36 18 Q The rest of the spreadsheet is consistent with 

16: 27: 39 19 that. We don't need to go -- unless H's Honor wants to 

16:27: 41 20 hear to that. 

16:27: 41 21 ARBI TRATOR WALL: | think that's the reason | 

16: 27. 42 22 asked the question. 

16: 27: 47 23 BY VR. LEW N: 

16: 27: 47 24 Q Now, at the bottom of the sheet you've got a 

16: 27.50 25 total -- you've got sone cal cul ations that goes 1   
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16: 26: 49 1 MR. LEWN:. If the judge determ nes that. 

16: 26: 53 2 ARBI TRATOR WALL: What you determ ned for post 

16: 26: 56 3 9/2/17 just carries through all the way through 2019? 

16: 27: 04 4 THE WTNESS: Correct. 

16: 27: 06 5 ARBI TRATOR WALL: Based in your assessnent that 

16: 27. 06 6 had he got this distribution if he wasn't entitled to a 

16:27:10 7 distribution because he wasn't a nenber anynore, then 

16:27:13 8 he's been overpaid this much? 

16: 27: 14 9 THE WTNESS: That is correct. 

16: 27: 14 10 ARBI TRATOR WALL: And that's the difference 

16: 27: 14 11 bet ween the 289, 351, and the 789,851. Well, 289 plus 

16: 27: 22 12 part of 2017. 

16: 27: 22 13 THE WTNESS: Right. 

16: 27: 22 14 ARBI TRATOR WALL: Ckay. All right. 

16: 27: 34 15 THE WTNESS: And that's what the rest of the 

16: 27. 35 16 spreadsheet shows. 

16: 27: 36 17 BY MR LEWN: 

16: 27. 36 18 Q The rest of the spreadsheet is consistent with 

16: 27: 39 19 that. We don't need to go -- unless H's Honor wants to 

16:27: 41 20 hear to that. 

16:27: 41 21 ARBI TRATOR WALL: | think that's the reason | 

16: 27. 42 22 asked the question. 

16: 27: 47 23 BY VR. LEW N: 

16: 27: 47 24 Q Now, at the bottom of the sheet you've got a 

16: 27.50 25 total -- you've got sone cal cul ations that goes 1   
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·1· · · · · MR. LEWIN:· If the judge determines that.

·2· · · · · ARBITRATOR WALL:· What you determined for post

·3· ·9/2/17 just carries through all the way through 2019?

·4· · · · · THE WITNESS:· Correct.

·5· · · · · ARBITRATOR WALL:· Based in your assessment that

·6· ·had he got this distribution if he wasn't entitled to a

·7· ·distribution because he wasn't a member anymore, then

·8· ·he's been overpaid this much?

·9· · · · · THE WITNESS:· That is correct.

10· · · · · ARBITRATOR WALL:· And that's the difference

11· ·between the 289, 351, and the 789,851.· Well, 289 plus

12· ·part of 2017.

13· · · · · THE WITNESS:· Right.

14· · · · · ARBITRATOR WALL:· Okay.· All right.

15· · · · · THE WITNESS:· And that's what the rest of the

16· ·spreadsheet shows.

17· ·BY MR. LEWIN:

18· · · Q.· The rest of the spreadsheet is consistent with

19· ·that.· We don't need to go -- unless His Honor wants to

20· ·hear to that.

21· · · · · ARBITRATOR WALL:· I think that's the reason I

22· ·asked the question.

23· ·BY MR. LEWIN:

24· · · Q.· Now, at the bottom of the sheet you've got a

25· ·total -- you've got some calculations that goes 1

APPENDIX (PX)006328

29A.App.6623

29A.App.6623

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 27: 53 1 through 10. What are these? rage 

16: 27: 56 2 A. Oh, that's just reconciling. |'mjust stating 

16: 28: 00 3 these are the total distributions made in those years. 

16: 28: 04 4 ARBI TRATOR WALL: Those are like footnotes to 

16: 28: 04 5 other -- 

16: 28: 04 6 THE WTNESS: That's correct. 

16: 28: 06 7 ARBI TRATOR WALL: Like, if we look in 2019 after 

16: 28: 08 8 private distributions, it's got a little Footnote 10 and 

16: 28: 13 9 that goes back to No. 10. 

16: 28: 15 10 THE WTNESS: Again, it was to reconcile to the 

16: 28: 18 11 tax return and what was shown there. 

16:28: 21 12 BY MR LEWN: 

16: 28: 21 13 Q At the end of -- this schedule ends at 

16: 28: 26 14 12/31/2019? 

16: 28: 27 15 Correct. 

16: 28: 28 16 Have you updated this in 20207? 

16: 28: 33 17 | have not. 

16: 28: 34 18 And what is your conclusion as to the variance in 

16: 28: 42 19 distributions that M. Bidsal received as opposed to 

16: 28: 47 20 what he shouldn't have received in your opinion? 

16: 28: 51 21 A. At the end of 2019 -- as of Decenber 31st, 2019, 

16: 28: 57 22 M. Bidsal received 789,851 -- let ne repeat that -- 

16: 29: 07 23 $789,851 in excess of what he should have received. 

16: 29: 23 24 That also -- that's what that shows. 

16: 29: 35 25 Q There is no interest calculation on that. Is   
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16: 27: 53 1 through 10. What are these? rage 

16: 27: 56 2 A. Oh, that's just reconciling. |'mjust stating 

16: 28: 00 3 these are the total distributions made in those years. 

16: 28: 04 4 ARBI TRATOR WALL: Those are like footnotes to 

16: 28: 04 5 other -- 

16: 28: 04 6 THE WTNESS: That's correct. 

16: 28: 06 7 ARBI TRATOR WALL: Like, if we look in 2019 after 

16: 28: 08 8 private distributions, it's got a little Footnote 10 and 

16: 28: 13 9 that goes back to No. 10. 

16: 28: 15 10 THE WTNESS: Again, it was to reconcile to the 

16: 28: 18 11 tax return and what was shown there. 

16:28: 21 12 BY MR LEWN: 

16: 28: 21 13 Q At the end of -- this schedule ends at 

16: 28: 26 14 12/31/2019? 

16: 28: 27 15 Correct. 

16: 28: 28 16 Have you updated this in 20207? 

16: 28: 33 17 | have not. 

16: 28: 34 18 And what is your conclusion as to the variance in 

16: 28: 42 19 distributions that M. Bidsal received as opposed to 

16: 28: 47 20 what he shouldn't have received in your opinion? 

16: 28: 51 21 A. At the end of 2019 -- as of Decenber 31st, 2019, 

16: 28: 57 22 M. Bidsal received 789,851 -- let ne repeat that -- 

16: 29: 07 23 $789,851 in excess of what he should have received. 

16: 29: 23 24 That also -- that's what that shows. 

16: 29: 35 25 Q There is no interest calculation on that. Is   
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·1· ·through 10.· What are these?

·2· · · A.· Oh, that's just reconciling.· I'm just stating

·3· ·these are the total distributions made in those years.

·4· · · · · ARBITRATOR WALL:· Those are like footnotes to

·5· ·other --

·6· · · · · THE WITNESS:· That's correct.

·7· · · · · ARBITRATOR WALL:· Like, if we look in 2019 after

·8· ·private distributions, it's got a little Footnote 10 and

·9· ·that goes back to No. 10.

10· · · · · THE WITNESS:· Again, it was to reconcile to the

11· ·tax return and what was shown there.

12· ·BY MR. LEWIN:

13· · · Q.· At the end of -- this schedule ends at

14· ·12/31/2019?

15· · · A.· Correct.

16· · · Q.· Have you updated this in 2020?

17· · · A.· I have not.

18· · · Q.· And what is your conclusion as to the variance in

19· ·distributions that Mr. Bidsal received as opposed to

20· ·what he shouldn't have received in your opinion?

21· · · A.· At the end of 2019 -- as of December 31st, 2019,

22· ·Mr. Bidsal received 789,851 -- let me repeat that --

23· ·$789,851 in excess of what he should have received.

24· ·That also -- that's what that shows.

25· · · Q.· There is no interest calculation on that.· Is
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 29: 38 1 that correct? 

16: 29: 38 2 A. There is no interest calculation on that. 

16: 29: 41 3 Q By the way, | just have to -- | want to clear 

16: 29: 43 4 things up. Go to the deed in lieu agreenent again. You 

16: 29: 48 5 said that the noney that was transferred -- 

16: 29: 53 6 Whi ch schedule is that? 

16: 29: 58 7 Exhi bit 8. 

16:29:59 8 Exhi bit A? 

16: 30: 00 9 MR. GERRARD: 8. 

16: 30: 03 10 BY MR. LEWN: 

16: 30: 03 11 Q 8. | have two questions here. It says here 

16: 30: 07 12 "borrower shall transfer to lender." 1s that -- does 

16: 30: 12 13 the word "transfer" -- 

16: 30: 13 14 MR. GERRARD: Were are you reading, Rob? W're 

16: 30: 16 15 on Exhibit 8, but it's a | ong paragraph. 

16: 30: 19 16 MR LEWN. Paragraph 2.10. Collected rent. 

16: 30: 22 17 BY MR. LEW N: 

16: 30: 23 18 Q Wien it says "borrower shall transfer" instead of 

16: 30: 27 19 "borrower shall pay," does that have a neaning in the 

16: 30: 29 20 accounting world? 

16: 30: 29 21 MR. GERRARD: |1'mgoing to object. Calls for 

16: 30: 31 22 speculation. And it's also not a part of his opinion 

16: 30: 33 23 anywhere. He hasn't offered any opinion on the 

16: 30: 38 24 difference between the word "shall transfer" and "shall 

16: 30: 40 25   
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16: 29: 38 1 that correct? 

16: 29: 38 2 A. There is no interest calculation on that. 

16: 29: 41 3 Q By the way, | just have to -- | want to clear 

16: 29: 43 4 things up. Go to the deed in lieu agreenent again. You 

16: 29: 48 5 said that the noney that was transferred -- 

16: 29: 53 6 Whi ch schedule is that? 

16: 29: 58 7 Exhi bit 8. 

16:29:59 8 Exhi bit A? 

16: 30: 00 9 MR. GERRARD: 8. 

16: 30: 03 10 BY MR. LEWN: 

16: 30: 03 11 Q 8. | have two questions here. It says here 

16: 30: 07 12 "borrower shall transfer to lender." 1s that -- does 

16: 30: 12 13 the word "transfer" -- 

16: 30: 13 14 MR. GERRARD: Were are you reading, Rob? W're 

16: 30: 16 15 on Exhibit 8, but it's a | ong paragraph. 

16: 30: 19 16 MR LEWN. Paragraph 2.10. Collected rent. 

16: 30: 22 17 BY MR. LEW N: 

16: 30: 23 18 Q Wien it says "borrower shall transfer" instead of 

16: 30: 27 19 "borrower shall pay," does that have a neaning in the 

16: 30: 29 20 accounting world? 

16: 30: 29 21 MR. GERRARD: |1'mgoing to object. Calls for 

16: 30: 31 22 speculation. And it's also not a part of his opinion 

16: 30: 33 23 anywhere. He hasn't offered any opinion on the 

16: 30: 38 24 difference between the word "shall transfer" and "shall 

16: 30: 40 25   
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·1· ·that correct?

·2· · · A.· There is no interest calculation on that.

·3· · · Q.· By the way, I just have to -- I want to clear

·4· ·things up.· Go to the deed in lieu agreement again.· You

·5· ·said that the money that was transferred --

·6· · · A.· Which schedule is that?

·7· · · Q.· Exhibit 8.

·8· · · A.· Exhibit A?

·9· · · · · MR. GERRARD:· 8.

10· ·BY MR. LEWIN:

11· · · Q.· 8.· I have two questions here.· It says here

12· ·"borrower shall transfer to lender."· Is that -- does

13· ·the word "transfer" --

14· · · · · MR. GERRARD:· Where are you reading, Rob?· We're

15· ·on Exhibit 8, but it's a long paragraph.

16· · · · · MR. LEWIN:· Paragraph 2.10.· Collected rent.

17· ·BY MR. LEWIN:

18· · · Q.· When it says "borrower shall transfer" instead of

19· ·"borrower shall pay," does that have a meaning in the

20· ·accounting world?

21· · · · · MR. GERRARD:· I'm going to object.· Calls for

22· ·speculation.· And it's also not a part of his opinion

23· ·anywhere.· He hasn't offered any opinion on the

24· ·difference between the word "shall transfer" and "shall

25· ·pay."
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 30: 41 1 ARBI TRATOR WALL: I'Il allow it. 

16: 30: 42 2 You may answer. 

16: 30: 46 3 A. If you're transferring cash, it's the sane as 

16: 30: 51 4 paying tone. | nean, it's -- 

16: 30: 52 5 ARBI TRATOR WALL: All right. Next question. 

16: 30: 54 6 BY MR LEWN: 

16: 30: 54 7 Q And you said that there's a reference that 

16:31: 01 8 they're paying interest. It says here -- it says -- it 

16: 31: 04 9 says here "lender's predecessors in interest.” And | 

16: 31: 07 10 know this was part of your deposition. How do you 

16: 31: 10 11 interpret that "in interest?" That that was an interest 

16:31:14 12 paynent as opposed to sonething el se? 

16: 31: 16 13 MR GERRARD. Again, objection. Leading. You 

16:31: 19 14 didn't ask "How do you interpret this language in the 

16: 31: 22 15 agreement?" You told him 

16: 31: 23 16 And then he asked him "What do you think about 

16: 31:25 17 that?" 

16: 31: 25 18 MR LEWN. That isn't the way | asked the 

16: 31: 33 19 question. 

16: 31: 33 20 MR. CERRARD: OO course it is. 

16: 31: 35 21 ARBI TRATOR WALL: It is, but I"'mgoing to allow 

16: 31: 37 22 

16: 31: 38 23 A. It specifically says that the borrower shall 

16: 31: 41 24 transfer an amount of X dollars, which amount represents 

16: 31: 46 25 the net rents fromthe property that have not been   
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16: 30: 41 1 ARBI TRATOR WALL: I'Il allow it. 

16: 30: 42 2 You may answer. 

16: 30: 46 3 A. If you're transferring cash, it's the sane as 

16: 30: 51 4 paying tone. | nean, it's -- 

16: 30: 52 5 ARBI TRATOR WALL: All right. Next question. 

16: 30: 54 6 BY MR LEWN: 

16: 30: 54 7 Q And you said that there's a reference that 

16:31: 01 8 they're paying interest. It says here -- it says -- it 

16: 31: 04 9 says here "lender's predecessors in interest.” And | 

16: 31: 07 10 know this was part of your deposition. How do you 

16: 31: 10 11 interpret that "in interest?" That that was an interest 

16:31:14 12 paynent as opposed to sonething el se? 

16: 31: 16 13 MR GERRARD. Again, objection. Leading. You 

16:31: 19 14 didn't ask "How do you interpret this language in the 

16: 31: 22 15 agreement?" You told him 

16: 31: 23 16 And then he asked him "What do you think about 

16: 31:25 17 that?" 

16: 31: 25 18 MR LEWN. That isn't the way | asked the 

16: 31: 33 19 question. 

16: 31: 33 20 MR. CERRARD: OO course it is. 

16: 31: 35 21 ARBI TRATOR WALL: It is, but I"'mgoing to allow 

16: 31: 37 22 

16: 31: 38 23 A. It specifically says that the borrower shall 

16: 31: 41 24 transfer an amount of X dollars, which amount represents 

16: 31: 46 25 the net rents fromthe property that have not been   
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·1· · · · · ARBITRATOR WALL:· I'll allow it.

·2· ·You may answer.

·3· · · A.· If you're transferring cash, it's the same as

·4· ·paying to me.· I mean, it's --

·5· · · · · ARBITRATOR WALL:· All right.· Next question.

·6· ·BY MR. LEWIN:

·7· · · Q.· And you said that there's a reference that

·8· ·they're paying interest.· It says here -- it says -- it

·9· ·says here "lender's predecessors in interest."· And I

10· ·know this was part of your deposition.· How do you

11· ·interpret that "in interest?"· That that was an interest

12· ·payment as opposed to something else?

13· · · · · MR. GERRARD:· Again, objection.· Leading.· You

14· ·didn't ask "How do you interpret this language in the

15· ·agreement?"· You told him.

16· · · · · And then he asked him, "What do you think about

17· ·that?"

18· · · · · MR. LEWIN:· That isn't the way I asked the

19· ·question.

20· · · · · MR. GERRARD:· Of course it is.

21· · · · · ARBITRATOR WALL:· It is, but I'm going to allow

22· ·it.

23· · · A.· It specifically says that the borrower shall

24· ·transfer an amount of X dollars, which amount represents

25· ·the net rents from the property that have not been
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 31: 49 1 previously paid to the I ender, which, you know, due to 

16: 31: 53 2 the assignnent, is howl 'minterpreting that or lender's 

16: 31: 58 3 predecessors in interest. So it was required to be 

16: 32: 02 4 pad -- 

16: 32: 03 5 ARBI TRATOR WALL: You nean a predecessor in 

16: 32: 05 6 interest? 

16: 32: 07 7 THE WTNESS: No, predecessor -- well, it says 

16:32: 09 8 | enders prede -- it says, "have been paid to | ender or 

16:32: 11 9 lender's predecessors in interest." 

16: 32: 18 10 ARBI TRATOR WALL: So there's a legal significance 

16:32: 21 11 to a predecessor in interest. You're not looking at it 

16: 32: 31 12 that way? You're not -- 

16:32:34 13 THE WTNESS: |'mnot looking at it that way. 

16: 32: 35 14 1I'mlooking at it as not paid to the |lender or -- 

16: 32: 37 15 ARBI TRATOR WALL: All right. Let's nove on to 

16: 32: 38 16 another area. 

16: 32: 39 17 THE WTNESS: -- in interest, and it does say for 

16: 32: 41 18 the period beginning -- 

16: 32: 42 19 MR GERRARD: | don't think there's a question 

16: 32: 42 20 pendi ng. 

16: 32: 45 21 ARBI TRATOR WALL: Yeah, there isn't. 

16: 32: 45 22 THE W TNESS: Ckay. Sorry. 

16: 32: 47 23 BY MR. LEWN: 

16: 32: 47 24 Q And so interns of the -- in terns of calculating 

16: 33: 07 25 the purchase price, did you calculate the purchase price   
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16: 31: 49 1 previously paid to the I ender, which, you know, due to 

16: 31: 53 2 the assignnent, is howl 'minterpreting that or lender's 

16: 31: 58 3 predecessors in interest. So it was required to be 

16: 32: 02 4 pad -- 

16: 32: 03 5 ARBI TRATOR WALL: You nean a predecessor in 

16: 32: 05 6 interest? 

16: 32: 07 7 THE WTNESS: No, predecessor -- well, it says 

16:32: 09 8 | enders prede -- it says, "have been paid to | ender or 

16:32: 11 9 lender's predecessors in interest." 

16: 32: 18 10 ARBI TRATOR WALL: So there's a legal significance 

16:32: 21 11 to a predecessor in interest. You're not looking at it 

16: 32: 31 12 that way? You're not -- 

16:32:34 13 THE WTNESS: |'mnot looking at it that way. 

16: 32: 35 14 1I'mlooking at it as not paid to the |lender or -- 

16: 32: 37 15 ARBI TRATOR WALL: All right. Let's nove on to 

16: 32: 38 16 another area. 

16: 32: 39 17 THE WTNESS: -- in interest, and it does say for 

16: 32: 41 18 the period beginning -- 

16: 32: 42 19 MR GERRARD: | don't think there's a question 

16: 32: 42 20 pendi ng. 

16: 32: 45 21 ARBI TRATOR WALL: Yeah, there isn't. 

16: 32: 45 22 THE W TNESS: Ckay. Sorry. 

16: 32: 47 23 BY MR. LEWN: 

16: 32: 47 24 Q And so interns of the -- in terns of calculating 

16: 33: 07 25 the purchase price, did you calculate the purchase price   
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·1· ·previously paid to the lender, which, you know, due to

·2· ·the assignment, is how I'm interpreting that or lender's

·3· ·predecessors in interest.· So it was required to be

·4· ·paid --

·5· · · · · ARBITRATOR WALL:· You mean a predecessor in

·6· ·interest?

·7· · · · · THE WITNESS:· No, predecessor -- well, it says

·8· ·lenders prede -- it says, "have been paid to lender or

·9· ·lender's predecessors in interest."

10· · · · · ARBITRATOR WALL:· So there's a legal significance

11· ·to a predecessor in interest.· You're not looking at it

12· ·that way?· You're not --

13· · · · · THE WITNESS:· I'm not looking at it that way.

14· ·I'm looking at it as not paid to the lender or --

15· · · · · ARBITRATOR WALL:· All right.· Let's move on to

16· ·another area.

17· · · · · THE WITNESS:· -- in interest, and it does say for

18· ·the period beginning --

19· · · · · MR. GERRARD:· I don't think there's a question

20· ·pending.

21· · · · · ARBITRATOR WALL:· Yeah, there isn't.

22· · · · · THE WITNESS:· Okay.· Sorry.

23· ·BY MR. LEWIN:

24· · · Q.· And so in terms of the -- in terms of calculating

25· ·the purchase price, did you calculate the purchase price
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 33: 16 1 for M. Bidsal's interest? 

16:33:19 2 A | did. 

16: 33: 19 3 Q Do you have a schedule for that? 

16: 33: 21 4 A. | do. 

16: 33: 22 5 Q And what schedule is that? 

16:33:24 6 A It was in ny report. 

16: 33:30 7 ARBI TRATOR WALL: Do you have it, M. Lew n? 

16: 33: 32 8 MR LEWN | do. Hs report is actually an 

16: 33: 36 9 exhibit, which is Exhibit -- 

16: 33: 54 10 THE WTNESS: | can pull it up, | guess. 

16: 33: 57 11 MR. LEWN. Exhibit -- report is 162 and exhibits 

16: 34: 01 12 are 163. 

16: 34: 02 13 MR. GERRARD: OF course we've objected to his 

16: 34: 05 14 report, but we don't have any objection to the Court 

16: 34: 09 15 | ooking at the schedule. 

16: 34: 09 16 ARBI TRATOR WALL: Right. That's what we did with 

16: 34: 09 17 MM. WI cox. 

16: 34: 10 18 MR. CERRARD:. Exactly. 

16: 34:10 19 MR LEWN 1'Il offer 163 into evidence then. 

16: 34. 14 20 MR. SHAPIRO Got to lay sone -- 

16: 34: 17 21 ARBI TRATOR WALL: Is that the schedule or the 

16: 34:19 22 report? 

16:34:19 23 MR LEWN. The report is 162. 

16: 34: 24 24 THE WTNESS: | don't have that. 

16: 34: 26 25 MR LEWN. You can | ook on your conputer.   
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16: 33: 16 1 for M. Bidsal's interest? 

16:33:19 2 A | did. 

16: 33: 19 3 Q Do you have a schedule for that? 

16: 33: 21 4 A. | do. 

16: 33: 22 5 Q And what schedule is that? 

16:33:24 6 A It was in ny report. 

16: 33:30 7 ARBI TRATOR WALL: Do you have it, M. Lew n? 

16: 33: 32 8 MR LEWN | do. Hs report is actually an 

16: 33: 36 9 exhibit, which is Exhibit -- 

16: 33: 54 10 THE WTNESS: | can pull it up, | guess. 

16: 33: 57 11 MR. LEWN. Exhibit -- report is 162 and exhibits 

16: 34: 01 12 are 163. 

16: 34: 02 13 MR. GERRARD: OF course we've objected to his 

16: 34: 05 14 report, but we don't have any objection to the Court 

16: 34: 09 15 | ooking at the schedule. 

16: 34: 09 16 ARBI TRATOR WALL: Right. That's what we did with 

16: 34: 09 17 MM. WI cox. 

16: 34: 10 18 MR. CERRARD:. Exactly. 

16: 34:10 19 MR LEWN 1'Il offer 163 into evidence then. 

16: 34. 14 20 MR. SHAPIRO Got to lay sone -- 

16: 34: 17 21 ARBI TRATOR WALL: Is that the schedule or the 

16: 34:19 22 report? 

16:34:19 23 MR LEWN. The report is 162. 

16: 34: 24 24 THE WTNESS: | don't have that. 

16: 34: 26 25 MR LEWN. You can | ook on your conputer.   
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·1· ·for Mr. Bidsal's interest?

·2· · · A.· I did.

·3· · · Q.· Do you have a schedule for that?

·4· · · A.· I do.

·5· · · Q.· And what schedule is that?

·6· · · A.· It was in my report.

·7· · · · · ARBITRATOR WALL:· Do you have it, Mr. Lewin?

·8· · · · · MR. LEWIN:· I do.· His report is actually an

·9· ·exhibit, which is Exhibit --

10· · · · · THE WITNESS:· I can pull it up, I guess.

11· · · · · MR. LEWIN:· Exhibit -- report is 162 and exhibits

12· ·are 163.

13· · · · · MR. GERRARD:· Of course we've objected to his

14· ·report, but we don't have any objection to the Court

15· ·looking at the schedule.

16· · · · · ARBITRATOR WALL:· Right.· That's what we did with

17· ·Mr. Wilcox.

18· · · · · MR. GERRARD:· Exactly.

19· · · · · MR. LEWIN:· I'll offer 163 into evidence then.

20· · · · · MR. SHAPIRO:· Got to lay some --

21· · · · · ARBITRATOR WALL:· Is that the schedule or the

22· ·report?

23· · · · · MR. LEWIN:· The report is 162.

24· · · · · THE WITNESS:· I don't have that.

25· · · · · MR. LEWIN:· You can look on your computer.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 34: 29 1 THE WTNESS: | just want to make sure I'm 

16: 34: 31 2 looking at the sane... 

16: 34: 32 3 MR. LEWN:. You can also | ook at 163 then. 

16: 34: 34 4 MR. SHAPIRO So, Rod, in the .pdf your office 

16: 34: 37 5 sent to us, it's a whole report. | just want to make 

16: 34: 40 6 sure that -- 

16: 34: 40 7 MR. GERRARD: There's nothing broken out. Right? 

16: 34: 43 8 MR SHAPIRO -- it's just exhibits as opposed to 

16: 34: 45 9 the entire report. 

16: 34: 46 10 MR LEWN. It is intended to be just exhibits. 

16: 34: 49 11 MR. CERRARD: Is that your Exhibit 3, M. Cerety? 

16: 34: 49 12 THE WTNESS: Let ne see. 

16: 34: 49 13 MR. GERRARD: |'m looking at rebuttal report, 

16: 35: 01 14 Exhibit 3. It was Exhibit 5 on the original report is 

16: 35: 02 15 what it says at the top. Is that what we're | ooking 

16: 35:18 16 for? 

16: 35: 18 17 THE WTNESS: | don't have it on this flash 

16: 35: 20 18 

16: 35: 20 19 ARBI TRATOR WALL: |'ve got one in 163 that is 

16: 35: 23 20 rebuttal report. Exhibit 3 was Exhibit 5 on original 

16: 35: 25 21 report. That appears to be the fornul a. 

16: 35: 28 22 THE WTNESS: That's what I'm looking for. Is 

16: 35: 28 23 that what you're tal king about right here? 

16: 35: 35 24 MR. GERRARD: Yes. 

16: 35: 35 25 ARBI TRATOR WALL: All right. W're going to mark   
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16: 34: 29 1 THE WTNESS: | just want to make sure I'm 

16: 34: 31 2 looking at the sane... 

16: 34: 32 3 MR. LEWN:. You can also | ook at 163 then. 

16: 34: 34 4 MR. SHAPIRO So, Rod, in the .pdf your office 

16: 34: 37 5 sent to us, it's a whole report. | just want to make 

16: 34: 40 6 sure that -- 

16: 34: 40 7 MR. GERRARD: There's nothing broken out. Right? 

16: 34: 43 8 MR SHAPIRO -- it's just exhibits as opposed to 

16: 34: 45 9 the entire report. 

16: 34: 46 10 MR LEWN. It is intended to be just exhibits. 

16: 34: 49 11 MR. CERRARD: Is that your Exhibit 3, M. Cerety? 

16: 34: 49 12 THE WTNESS: Let ne see. 

16: 34: 49 13 MR. GERRARD: |'m looking at rebuttal report, 

16: 35: 01 14 Exhibit 3. It was Exhibit 5 on the original report is 

16: 35: 02 15 what it says at the top. Is that what we're | ooking 

16: 35:18 16 for? 

16: 35: 18 17 THE WTNESS: | don't have it on this flash 

16: 35: 20 18 

16: 35: 20 19 ARBI TRATOR WALL: |'ve got one in 163 that is 

16: 35: 23 20 rebuttal report. Exhibit 3 was Exhibit 5 on original 

16: 35: 25 21 report. That appears to be the fornul a. 

16: 35: 28 22 THE WTNESS: That's what I'm looking for. Is 

16: 35: 28 23 that what you're tal king about right here? 

16: 35: 35 24 MR. GERRARD: Yes. 

16: 35: 35 25 ARBI TRATOR WALL: All right. W're going to mark   
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·1· · · · · THE WITNESS:· I just want to make sure I'm

·2· ·looking at the same...

·3· · · · · MR. LEWIN:· You can also look at 163 then.

·4· · · · · MR. SHAPIRO:· So, Rod, in the .pdf your office

·5· ·sent to us, it's a whole report.· I just want to make

·6· ·sure that --

·7· · · · · MR. GERRARD:· There's nothing broken out.· Right?

·8· · · · · MR. SHAPIRO:· -- it's just exhibits as opposed to

·9· ·the entire report.

10· · · · · MR. LEWIN:· It is intended to be just exhibits.

11· · · · · MR. GERRARD:· Is that your Exhibit 3, Mr. Gerety?

12· · · · · THE WITNESS:· Let me see.

13· · · · · MR. GERRARD:· I'm looking at rebuttal report,

14· ·Exhibit 3.· It was Exhibit 5 on the original report is

15· ·what it says at the top.· Is that what we're looking

16· ·for?

17· · · · · THE WITNESS:· I don't have it on this flash

18· ·drive.

19· · · · · ARBITRATOR WALL:· I've got one in 163 that is

20· ·rebuttal report.· Exhibit 3 was Exhibit 5 on original

21· ·report.· That appears to be the formula.

22· · · · · THE WITNESS:· That's what I'm looking for.· Is

23· ·that what you're talking about right here?

24· · · · · MR. GERRARD:· Yes.

25· · · · · ARBITRATOR WALL:· All right.· We're going to mark
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 35: 37 1 this as 202. 

16: 35: 40 2 THE WTNESS: Thank you. 

16: 35: 40 3 ARBI TRATOR WALL: Do you have the docunent, 

16: 35: 40 4 M. Lewin? 

16: 35: 40 5) MR. LEWN I'm sure. 

16: 35:50 6 ARBI TRATOR WALL: Any objection to 202? 

16: 35: 53 7 MR. CERRARD: Well, we don't have a 202. 

16: 35: 56 8 MR. SHAPIRO He just took what you just handed 

16: 35: 58 9 himand designated it. 

16: 36: 01 10 MR GERRARD: Ch. Gotcha. Yeah, no objection to 

16: 36: 02 11 this. Sorry. 

16: 36: 11 12 ARBI TRATOR WALL: All right. And 201 is our -- 

16: 36: 14 13 no, I'msorry. 200 is the schedule we just dealt wth. 

16: 36: 16 14 MR. SHAPIRO: 201 was Chris WI cox's schedule. 

16: 36: 16 15 ARBI TRATOR WALL: Just 200. Do you have an 

16: 36: 20 16 objection to 2007? 

16: 36: 20 17 MR. CGERRARD: So 200 being that one -- oh, that 

16: 36: 20 18 one. | see what you're saying. | do not. That's 

16: 36: 22 19 already in the binder. Right? 

16: 36: 25 20 MR. LEWN: Yeah. 

16: 36: 25 21 MR. CGCERRARD: | don't have an objection. 

16: 36: 28 22 ARBlI TRATOR WALL: Okay. So 200 and 202 will be 

16: 36: 31 23 admitted. 

16: 36: 31 24 (Exhibits 200 and 202 were admitted into 

16: 36: 33 25 evidence.)   
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16: 35: 37 1 this as 202. 

16: 35: 40 2 THE WTNESS: Thank you. 

16: 35: 40 3 ARBI TRATOR WALL: Do you have the docunent, 

16: 35: 40 4 M. Lewin? 

16: 35: 40 5) MR. LEWN I'm sure. 

16: 35:50 6 ARBI TRATOR WALL: Any objection to 202? 

16: 35: 53 7 MR. CERRARD: Well, we don't have a 202. 

16: 35: 56 8 MR. SHAPIRO He just took what you just handed 

16: 35: 58 9 himand designated it. 

16: 36: 01 10 MR GERRARD: Ch. Gotcha. Yeah, no objection to 

16: 36: 02 11 this. Sorry. 

16: 36: 11 12 ARBI TRATOR WALL: All right. And 201 is our -- 

16: 36: 14 13 no, I'msorry. 200 is the schedule we just dealt wth. 

16: 36: 16 14 MR. SHAPIRO: 201 was Chris WI cox's schedule. 

16: 36: 16 15 ARBI TRATOR WALL: Just 200. Do you have an 

16: 36: 20 16 objection to 2007? 

16: 36: 20 17 MR. CGERRARD: So 200 being that one -- oh, that 

16: 36: 20 18 one. | see what you're saying. | do not. That's 

16: 36: 22 19 already in the binder. Right? 

16: 36: 25 20 MR. LEWN: Yeah. 

16: 36: 25 21 MR. CGCERRARD: | don't have an objection. 

16: 36: 28 22 ARBlI TRATOR WALL: Okay. So 200 and 202 will be 

16: 36: 31 23 admitted. 

16: 36: 31 24 (Exhibits 200 and 202 were admitted into 

16: 36: 33 25 evidence.)   
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·1· ·this as 202.

·2· · · · · THE WITNESS:· Thank you.

·3· · · · · ARBITRATOR WALL:· Do you have the document,

·4· ·Mr. Lewin?

·5· · · · · MR. LEWIN:· I'm sure.

·6· · · · · ARBITRATOR WALL:· Any objection to 202?

·7· · · · · MR. GERRARD:· Well, we don't have a 202.

·8· · · · · MR. SHAPIRO:· He just took what you just handed

·9· ·him and designated it.

10· · · · · MR. GERRARD:· Oh.· Gotcha.· Yeah, no objection to

11· ·this.· Sorry.

12· · · · · ARBITRATOR WALL:· All right.· And 201 is our --

13· ·no, I'm sorry.· 200 is the schedule we just dealt with.

14· · · · · MR. SHAPIRO:· 201 was Chris Wilcox's schedule.

15· · · · · ARBITRATOR WALL:· Just 200.· Do you have an

16· ·objection to 200?

17· · · · · MR. GERRARD:· So 200 being that one -- oh, that

18· ·one.· I see what you're saying.· I do not.· That's

19· ·already in the binder.· Right?

20· · · · · MR. LEWIN:· Yeah.

21· · · · · MR. GERRARD:· I don't have an objection.

22· · · · · ARBITRATOR WALL:· Okay.· So 200 and 202 will be

23· ·admitted.

24· · · · · (Exhibits 200 and 202 were admitted into

25· ·evidence.)
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 36: 33 1 MR LEWN. Thank you, Your Honor. 

16: 36: 33 2 BY MR LEWN: 

16: 36: 34 3 Q Would you run through this schedule, Exhibit 3, 

16: 36: 40 4 arbitration sales price? 

16: 36: 40 5 A. Yes. | actually lay it out in tw alternatives 

16: 36: 44 6 based on how you interpret capital -- | forget now the 

16: 36: 52 7 exact wording in the operating agreenent, but capital 

16: 36: 56 8 contribution at the time of purchase of the property. 

16: 37: 03 9 Ofering nenbers capital at the time of purchase, how 

16: 37: 07 10 you interpret that. 

16: 37: 08 11 So | laid out two alternative cal cul ations. 

16: 37: 12 12 Everybody, | think, is in agreement with the 5 million 

16: 37: 17 13 fair market value. Don't need to explain that. The COP 

16: 37: 23 14 is -- goes off of another schedule. | can explain the 

16: 37: 34 15 differences between my COP and M. WIlcox's COP or -- is 

16: 37: 39 16 that necessary? 

16:37:41 17 ARBI TRATOR WALL: Yeah. 

16: 37: 42 18 BY MR LEWN: 

16: 37: 42 19 Q W'Il do that. 

16: 37: 44 20 A. Chris and | both used the cost seg on the 

16:37:51 21 properties that were received and still on hand at the 

16: 37: 56 22 time of the sale of the nenbership interest. The 

16: 38: 01 23 differences were there was the Arizona property, and 

16: 38: 07 24 Chris wanted to use the cost of purchase of Building C 

16: 38: 13 25 which was sold in 2012, as the COP of Geen Valley, and   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006336

ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 36: 33 1 MR LEWN. Thank you, Your Honor. 

16: 36: 33 2 BY MR LEWN: 

16: 36: 34 3 Q Would you run through this schedule, Exhibit 3, 

16: 36: 40 4 arbitration sales price? 

16: 36: 40 5 A. Yes. | actually lay it out in tw alternatives 

16: 36: 44 6 based on how you interpret capital -- | forget now the 

16: 36: 52 7 exact wording in the operating agreenent, but capital 

16: 36: 56 8 contribution at the time of purchase of the property. 

16: 37: 03 9 Ofering nenbers capital at the time of purchase, how 

16: 37: 07 10 you interpret that. 

16: 37: 08 11 So | laid out two alternative cal cul ations. 

16: 37: 12 12 Everybody, | think, is in agreement with the 5 million 

16: 37: 17 13 fair market value. Don't need to explain that. The COP 

16: 37: 23 14 is -- goes off of another schedule. | can explain the 

16: 37: 34 15 differences between my COP and M. WIlcox's COP or -- is 

16: 37: 39 16 that necessary? 

16:37:41 17 ARBI TRATOR WALL: Yeah. 

16: 37: 42 18 BY MR LEWN: 

16: 37: 42 19 Q W'Il do that. 

16: 37: 44 20 A. Chris and | both used the cost seg on the 

16:37:51 21 properties that were received and still on hand at the 

16: 37: 56 22 time of the sale of the nenbership interest. The 

16: 38: 01 23 differences were there was the Arizona property, and 

16: 38: 07 24 Chris wanted to use the cost of purchase of Building C 

16: 38: 13 25 which was sold in 2012, as the COP of Geen Valley, and   
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·1· · · · · MR. LEWIN:· Thank you, Your Honor.

·2· ·BY MR. LEWIN:

·3· · · Q.· Would you run through this schedule, Exhibit 3,

·4· ·arbitration sales price?

·5· · · A.· Yes.· I actually lay it out in two alternatives

·6· ·based on how you interpret capital -- I forget now the

·7· ·exact wording in the operating agreement, but capital

·8· ·contribution at the time of purchase of the property.

·9· ·Offering members capital at the time of purchase, how

10· ·you interpret that.

11· · · · · So I laid out two alternative calculations.

12· ·Everybody, I think, is in agreement with the 5 million

13· ·fair market value.· Don't need to explain that.· The COP

14· ·is -- goes off of another schedule.· I can explain the

15· ·differences between my COP and Mr. Wilcox's COP or -- is

16· ·that necessary?

17· · · · · ARBITRATOR WALL:· Yeah.

18· ·BY MR. LEWIN:

19· · · Q.· We'll do that.

20· · · A.· Chris and I both used the cost seg on the

21· ·properties that were received and still on hand at the

22· ·time of the sale of the membership interest.· The

23· ·differences were there was the Arizona property, and

24· ·Chris wanted to use the cost of purchase of Building C,

25· ·which was sold in 2012, as the COP of Green Valley, and
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 38: 21 | used the value per the escrow statenent that | saw and 

16: 38: 27 cited. 

16: 38: 28 ARBI TRATOR WALL: Escrow statenent for the 

16: 38: 31 purchase of the Arizona property? 

16: 38: 33 THE WTNESS: Correct. 

16: 38: 35 A. That was one big difference just on that Arizona 

16: 38: 39 property. 

16: 38: 40 And then the second difference was on the common 

16: 38: 46 area of the property, Chris's beginning nunber agrees 

16: 38: 51 with my beginning nunber, so we both started in the sane 

16: 38: 56 point. The difference, though, is Chris reduced his 

16: 38: 59 nunber by a percentage. | believe it was -- | shouldn't 

16: 39: 07 speak for Chris, but he reduced his nunber by a 

16:39: 11 percentage of the square footage of the property sold. 

16: 39: 14 ARBI TRATOR WALL: Right. 

16: 39:15 A. And | did not. And the reason | did not is when 

16: 39: 18 | checked the county assessor's records, Geen Valley 

16: 39: 25 still owned 100 percent of the common area. So | did 

16: 39: 29 not reduce it by -- as if a percentage of it had been 

16: 39: 33 sold in those prior sales. 

16: 39: 36 OQ herw se, besides those two things, our nunbers 

16: 39: 41 are the sane. 

16: 39: 42 BY MR. LEWN: 

16: 39: 43 Q So going to the commpn area, there are 

16: 39: 49 easements -- you've seen that there's easenents --   
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16: 38: 21 | used the value per the escrow statenent that | saw and 

16: 38: 27 cited. 

16: 38: 28 ARBI TRATOR WALL: Escrow statenent for the 

16: 38: 31 purchase of the Arizona property? 

16: 38: 33 THE WTNESS: Correct. 

16: 38: 35 A. That was one big difference just on that Arizona 

16: 38: 39 property. 

16: 38: 40 And then the second difference was on the common 

16: 38: 46 area of the property, Chris's beginning nunber agrees 

16: 38: 51 with my beginning nunber, so we both started in the sane 

16: 38: 56 point. The difference, though, is Chris reduced his 

16: 38: 59 nunber by a percentage. | believe it was -- | shouldn't 

16: 39: 07 speak for Chris, but he reduced his nunber by a 

16:39: 11 percentage of the square footage of the property sold. 

16: 39: 14 ARBI TRATOR WALL: Right. 

16: 39:15 A. And | did not. And the reason | did not is when 

16: 39: 18 | checked the county assessor's records, Geen Valley 

16: 39: 25 still owned 100 percent of the common area. So | did 

16: 39: 29 not reduce it by -- as if a percentage of it had been 

16: 39: 33 sold in those prior sales. 

16: 39: 36 OQ herw se, besides those two things, our nunbers 

16: 39: 41 are the sane. 

16: 39: 42 BY MR. LEWN: 

16: 39: 43 Q So going to the commpn area, there are 

16: 39: 49 easements -- you've seen that there's easenents --   
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·1· ·I used the value per the escrow statement that I saw and

·2· ·cited.

·3· · · · · ARBITRATOR WALL:· Escrow statement for the

·4· ·purchase of the Arizona property?

·5· · · · · THE WITNESS:· Correct.

·6· · · A.· That was one big difference just on that Arizona

·7· ·property.

·8· · · · · And then the second difference was on the common

·9· ·area of the property, Chris's beginning number agrees

10· ·with my beginning number, so we both started in the same

11· ·point.· The difference, though, is Chris reduced his

12· ·number by a percentage.· I believe it was -- I shouldn't

13· ·speak for Chris, but he reduced his number by a

14· ·percentage of the square footage of the property sold.

15· · · · · ARBITRATOR WALL:· Right.

16· · · A.· And I did not.· And the reason I did not is when

17· ·I checked the county assessor's records, Green Valley

18· ·still owned 100 percent of the common area.· So I did

19· ·not reduce it by -- as if a percentage of it had been

20· ·sold in those prior sales.

21· · · · · Otherwise, besides those two things, our numbers

22· ·are the same.

23· ·BY MR. LEWIN:

24· · · Q.· So going to the common area, there are

25· ·easements -- you've seen that there's easements --
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 39: 51 1 Uh- huh. rage S 

16: 39: 52 2 Q ~-- that give the owners of C, B, and E right to 

16: 39: 56 3 the common area? 

16: 39: 57 4 A. Right. 

16: 39: 58 5 Q But on the flip side of that, when M. Bidsal was 

16: 40: 04 6 allocating costs for Band E, the cost for CL Band E in 

16: 40: 16 7 terns of evaluating the basis for the properties, did he 

16: 40: 19 8 take into consideration -- did he reduce -- did he add 

16: 40: 22 9 to the cost the allocated portion of the parking |ot or 

16: 40: 25 10 the common area? 

16: 40: 26 11 A. Repeat that. ['mnot sure | followed. 

16: 40: 37 12 Q In establishing the cost of the basis for CB, 

16: 40: 45 13 and E, there was no reduction on account of the 

16: 40: 49 14 percentage of the allocated cost of the parking lot. No 

16: 40: 55 15 addition to the basis for the parking | ot? 

16: 40: 58 16 A. On the sale you nean? 

16: 40: 58 17 Q Yes. 

16: 41: 02 18 A. That's correct. The basis was not -- there was 

16: 41: 05 19 no allocation of the common area to the basis of 

16: 41: 09 20 property C, B, and E upon the sale of those assets on 

16:41:14 21 the tax return. 

16:41:14 22 Q So wuld it be fair to say that if using Chris's 

16:41: 19 23 approach that you have, you got to reduce because 

16: 41: 23 24 there's easenents, that there are sone rights to the 

16: 41: 27 25 parking area for the new owners of the property you have   
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16: 39: 51 1 Uh- huh. rage S 

16: 39: 52 2 Q ~-- that give the owners of C, B, and E right to 

16: 39: 56 3 the common area? 

16: 39: 57 4 A. Right. 

16: 39: 58 5 Q But on the flip side of that, when M. Bidsal was 

16: 40: 04 6 allocating costs for Band E, the cost for CL Band E in 

16: 40: 16 7 terns of evaluating the basis for the properties, did he 

16: 40: 19 8 take into consideration -- did he reduce -- did he add 

16: 40: 22 9 to the cost the allocated portion of the parking |ot or 

16: 40: 25 10 the common area? 

16: 40: 26 11 A. Repeat that. ['mnot sure | followed. 

16: 40: 37 12 Q In establishing the cost of the basis for CB, 

16: 40: 45 13 and E, there was no reduction on account of the 

16: 40: 49 14 percentage of the allocated cost of the parking lot. No 

16: 40: 55 15 addition to the basis for the parking | ot? 

16: 40: 58 16 A. On the sale you nean? 

16: 40: 58 17 Q Yes. 

16: 41: 02 18 A. That's correct. The basis was not -- there was 

16: 41: 05 19 no allocation of the common area to the basis of 

16: 41: 09 20 property C, B, and E upon the sale of those assets on 

16:41:14 21 the tax return. 

16:41:14 22 Q So wuld it be fair to say that if using Chris's 

16:41: 19 23 approach that you have, you got to reduce because 

16: 41: 23 24 there's easenents, that there are sone rights to the 

16: 41: 27 25 parking area for the new owners of the property you have   
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·1· · · A.· Uh-huh.

·2· · · Q.· -- that give the owners of C, B, and E right to

·3· ·the common area?

·4· · · A.· Right.

·5· · · Q.· But on the flip side of that, when Mr. Bidsal was

·6· ·allocating costs for B and E, the cost for C, B and E in

·7· ·terms of evaluating the basis for the properties, did he

·8· ·take into consideration -- did he reduce -- did he add

·9· ·to the cost the allocated portion of the parking lot or

10· ·the common area?

11· · · A.· Repeat that.· I'm not sure I followed.

12· · · Q.· In establishing the cost of the basis for C, B,

13· ·and E, there was no reduction on account of the

14· ·percentage of the allocated cost of the parking lot.· No

15· ·addition to the basis for the parking lot?

16· · · A.· On the sale you mean?

17· · · Q.· Yes.

18· · · A.· That's correct.· The basis was not -- there was

19· ·no allocation of the common area to the basis of

20· ·property C, B, and E upon the sale of those assets on

21· ·the tax return.

22· · · Q.· So would it be fair to say that if using Chris's

23· ·approach that you have, you got to reduce because

24· ·there's easements, that there are some rights to the

25· ·parking area for the new owners of the property you have
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 41: 32 1 to -- there's also sone cost -- cost that was not 

16: 41: 36 2 included would have to be added back and distributed to 

16: 41: 40 3 CLA on a 70/30 basis? 

16: 41: 45 4 A. I'msorry, Rob. One nore tine, please. 

16: 41: 49 5 Q If you were to use Chris's approach saying, okay, 

16: 41: 53 6 we're going to reduce the common area -- 

16: 41: 56 7 A. Unh- huh, 

16: 41: 57 8 Q ~-- the cost of the common area because of the 

16: 41: 59 9 easenents, then is it true that a portion of the sales 

16: 42: 05 10 price should have been allocated to the basis to 

16: 42:09 11 conpensate for the fact that part of the parking | ot had 

16: 42: 12 12 been essentially sold, according to Chris's viewpoint? 

16: 42: 17 13 A. Yes, it should have been in part of the cost that 

16:42: 21 14 was sold. 

16: 42: 23 15 Q Wat is the difference between Chris's nunber and 

16: 42: 27 16 your nunber? 

16: 42: 27 17 A. | don't recall the exact difference. 

16: 42: 29 18 Q Can you tell us? 

16:42:31 19 ARBI TRATOR WALL: The difference what? 

16: 42: 32 20 MR LEWN: Between Chris's evaluation of the COP 

16: 42: 36 21 to the parking lot and -- 

16: 42: 38 22 ARBI TRATOR WALL: M. Cerety's is $3,686,293 and 

16: 42: 44 23 M. Wlcox's $3,136,431 rounded it out. 

16: 42:52 24 MR LEWN Right now I'm just tal king about the 

16: 42: 53 25 difference on the parking lot, because that is -- if   
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16: 41: 32 1 to -- there's also sone cost -- cost that was not 

16: 41: 36 2 included would have to be added back and distributed to 

16: 41: 40 3 CLA on a 70/30 basis? 

16: 41: 45 4 A. I'msorry, Rob. One nore tine, please. 

16: 41: 49 5 Q If you were to use Chris's approach saying, okay, 

16: 41: 53 6 we're going to reduce the common area -- 

16: 41: 56 7 A. Unh- huh, 

16: 41: 57 8 Q ~-- the cost of the common area because of the 

16: 41: 59 9 easenents, then is it true that a portion of the sales 

16: 42: 05 10 price should have been allocated to the basis to 

16: 42:09 11 conpensate for the fact that part of the parking | ot had 

16: 42: 12 12 been essentially sold, according to Chris's viewpoint? 

16: 42: 17 13 A. Yes, it should have been in part of the cost that 

16:42: 21 14 was sold. 

16: 42: 23 15 Q Wat is the difference between Chris's nunber and 

16: 42: 27 16 your nunber? 

16: 42: 27 17 A. | don't recall the exact difference. 

16: 42: 29 18 Q Can you tell us? 

16:42:31 19 ARBI TRATOR WALL: The difference what? 

16: 42: 32 20 MR LEWN: Between Chris's evaluation of the COP 

16: 42: 36 21 to the parking lot and -- 

16: 42: 38 22 ARBI TRATOR WALL: M. Cerety's is $3,686,293 and 

16: 42: 44 23 M. Wlcox's $3,136,431 rounded it out. 

16: 42:52 24 MR LEWN Right now I'm just tal king about the 

16: 42: 53 25 difference on the parking lot, because that is -- if   
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·1· ·to -- there's also some cost -- cost that was not

·2· ·included would have to be added back and distributed to

·3· ·CLA on a 70/30 basis?

·4· · · A.· I'm sorry, Rob.· One more time, please.

·5· · · Q.· If you were to use Chris's approach saying, okay,

·6· ·we're going to reduce the common area --

·7· · · A.· Uh-huh.

·8· · · Q.· -- the cost of the common area because of the

·9· ·easements, then is it true that a portion of the sales

10· ·price should have been allocated to the basis to

11· ·compensate for the fact that part of the parking lot had

12· ·been essentially sold, according to Chris's viewpoint?

13· · · A.· Yes, it should have been in part of the cost that

14· ·was sold.

15· · · Q.· What is the difference between Chris's number and

16· ·your number?

17· · · A.· I don't recall the exact difference.

18· · · Q.· Can you tell us?

19· · · · · ARBITRATOR WALL:· The difference what?

20· · · · · MR. LEWIN:· Between Chris's evaluation of the COP

21· ·to the parking lot and --

22· · · · · ARBITRATOR WALL:· Mr. Gerety's is $3,686,293 and

23· ·Mr. Wilcox's $3,136,431 rounded it out.

24· · · · · MR. LEWIN:· Right now I'm just talking about the

25· ·difference on the parking lot, because that is -- if
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16: 42: 56 1 we're going to reduce -- if you're going to reduce. SOP 

16: 43: 03 2 by the value of the sale, that has to be returned. 

16: 43: 06 3 A. That would reduce the gains on the previous 

16: 43:09 4 sales, and -- well, if you assume Chris is right in his 

16: 43: 18 5 interpretation of the operating agreenent and they were 

16: 43: 23 6 correct in just distributing 70/30 of the basis, they 

16: 43: 28 7 should have distributed 70/30 of the cost that he's 

16: 43: 32 8 reducing it by. 

16: 43: 32 9 BY MR. LEWN: 

16: 43: 32 10 Q That's what | want to talk about. What was the 

16: 43: 32 11 difference between the two costs as you interpret it? 

16: 43: 35 12 A. | can come up with it quick but not right at this 

16: 43: 40 13 second. Hang on. 

16: 43: 44 14 Q So how do you -- 

16: 43: 46 15 A. Well, | do have Chris's report here. 

16: 43: 49 16 ARBI TRATOR WALL: Hold on here. It's... 

16: 43:55 17 MR. LEWN:. | have the nunbers $116, 280. 

16: 44:00 18 ARBI TRATOR WALL: Difference? 

16: 44: 01 19 MR. LEWN:. Difference. 

16: 44: 02 20 MR GERRARD: M. Lewin is not here to testify. 

16: 44: 08 21 MR LEWN: Isn't this an exhibit -- 

16: 44: 08 22 ARBI TRATOR WALL: He's pretty close to what | 

16: 44: 08 23 thought. 

16: 44: 10 24 MR LEWN: - he used yesterday? 

16: 44: 11 25 MR. SHAPI RO don't know what you're hol ding   
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16: 42: 56 1 we're going to reduce -- if you're going to reduce. SOP 

16: 43: 03 2 by the value of the sale, that has to be returned. 

16: 43: 06 3 A. That would reduce the gains on the previous 

16: 43:09 4 sales, and -- well, if you assume Chris is right in his 

16: 43: 18 5 interpretation of the operating agreenent and they were 

16: 43: 23 6 correct in just distributing 70/30 of the basis, they 

16: 43: 28 7 should have distributed 70/30 of the cost that he's 

16: 43: 32 8 reducing it by. 

16: 43: 32 9 BY MR. LEWN: 

16: 43: 32 10 Q That's what | want to talk about. What was the 

16: 43: 32 11 difference between the two costs as you interpret it? 

16: 43: 35 12 A. | can come up with it quick but not right at this 

16: 43: 40 13 second. Hang on. 

16: 43: 44 14 Q So how do you -- 

16: 43: 46 15 A. Well, | do have Chris's report here. 

16: 43: 49 16 ARBI TRATOR WALL: Hold on here. It's... 

16: 43:55 17 MR. LEWN:. | have the nunbers $116, 280. 

16: 44:00 18 ARBI TRATOR WALL: Difference? 

16: 44: 01 19 MR. LEWN:. Difference. 

16: 44: 02 20 MR GERRARD: M. Lewin is not here to testify. 

16: 44: 08 21 MR LEWN: Isn't this an exhibit -- 

16: 44: 08 22 ARBI TRATOR WALL: He's pretty close to what | 

16: 44: 08 23 thought. 

16: 44: 10 24 MR LEWN: - he used yesterday? 

16: 44: 11 25 MR. SHAPI RO don't know what you're hol ding   
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·1· ·we're going to reduce -- if you're going to reduce COP

·2· ·by the value of the sale, that has to be returned.

·3· · · A.· That would reduce the gains on the previous

·4· ·sales, and -- well, if you assume Chris is right in his

·5· ·interpretation of the operating agreement and they were

·6· ·correct in just distributing 70/30 of the basis, they

·7· ·should have distributed 70/30 of the cost that he's

·8· ·reducing it by.

·9· ·BY MR. LEWIN:

10· · · Q.· That's what I want to talk about.· What was the

11· ·difference between the two costs as you interpret it?

12· · · A.· I can come up with it quick but not right at this

13· ·second.· Hang on.

14· · · Q.· So how do you --

15· · · A.· Well, I do have Chris's report here.

16· · · · · ARBITRATOR WALL:· Hold on here.· It's...

17· · · · · MR. LEWIN:· I have the numbers $116,280.

18· · · · · ARBITRATOR WALL:· Difference?

19· · · · · MR. LEWIN:· Difference.

20· · · · · MR. GERRARD:· Mr. Lewin is not here to testify.

21· · · · · MR. LEWIN:· Isn't this an exhibit --

22· · · · · ARBITRATOR WALL:· He's pretty close to what I

23· ·thought.

24· · · · · MR. LEWIN:· -- he used yesterday?

25· · · · · MR. SHAPIRO:· I don't know what you're holding
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16: 44: 13 1 

16: 44: 14 2 ARBI TRATOR WALL: 201? 

16: 44: 14 3 MR. GERRARD: Yeah. That's out of M. Wlcox's 

16: 44: 16 4 report. 

16: 44: 18 5 MR LEWN:. Is this 201, Your Honor? 

16: 44: 20 6 ARBI TRATOR WALL: Yes. 

16: 44: 22 7 LEW N: 

16: 44. 22 8 Q So what do we do now? How do we adjust your 

16: 44: 27 9 nunbers to accommodate Chris's difference if we were 

16: 44: 31 10 going to use that difference of 116, 280? 

16: 44: 34 11 A. Well, we would adjust my COP on this cal culation, 

16: 44: 40 12 if it was determi ned that we should reduce the COP on 

16: 44: 47 13 the parking |ot. 

16: 44: 49 14 Q But then how do we account for the fact that the 

16: 44: 53 15 basis on -- the cost basis on the sales of the B and E 

16: 44: 59 16 was not increased? 

16: 45:01 17 MR GERRARD: (bjection. None of this is in his 

16: 45: 03 18 report. [It's not in his report or his rebuttal report. 

16: 45: 06 19 There's nothing in there about this. 

16: 45: 08 20 ARBI TRATOR WALL: I'll sustain that if that's 

16:45:11 21 

16:45:12 22 MR LEWN  Ckay. But M. WIlcox -- 

16: 45: 15 23 MR. GERRARD: That's because it is in 

16: 45: 18 24 M. WIlcox's report. 

16: 45: 18 25 MR LEWN. He tal ked about all kinds of things   
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16: 44: 13 1 

16: 44: 14 2 ARBI TRATOR WALL: 201? 

16: 44: 14 3 MR. GERRARD: Yeah. That's out of M. Wlcox's 

16: 44: 16 4 report. 

16: 44: 18 5 MR LEWN:. Is this 201, Your Honor? 

16: 44: 20 6 ARBI TRATOR WALL: Yes. 

16: 44: 22 7 LEW N: 

16: 44. 22 8 Q So what do we do now? How do we adjust your 

16: 44: 27 9 nunbers to accommodate Chris's difference if we were 

16: 44: 31 10 going to use that difference of 116, 280? 

16: 44: 34 11 A. Well, we would adjust my COP on this cal culation, 

16: 44: 40 12 if it was determi ned that we should reduce the COP on 

16: 44: 47 13 the parking |ot. 

16: 44: 49 14 Q But then how do we account for the fact that the 

16: 44: 53 15 basis on -- the cost basis on the sales of the B and E 

16: 44: 59 16 was not increased? 

16: 45:01 17 MR GERRARD: (bjection. None of this is in his 

16: 45: 03 18 report. [It's not in his report or his rebuttal report. 

16: 45: 06 19 There's nothing in there about this. 

16: 45: 08 20 ARBI TRATOR WALL: I'll sustain that if that's 

16:45:11 21 

16:45:12 22 MR LEWN  Ckay. But M. WIlcox -- 

16: 45: 15 23 MR. GERRARD: That's because it is in 

16: 45: 18 24 M. WIlcox's report. 

16: 45: 18 25 MR LEWN. He tal ked about all kinds of things   
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·1· ·up.

·2· · · · · ARBITRATOR WALL:· 201?

·3· · · · · MR. GERRARD:· Yeah.· That's out of Mr. Wilcox's

·4· ·report.

·5· · · · · MR. LEWIN:· Is this 201, Your Honor?

·6· · · · · ARBITRATOR WALL:· Yes.

·7· ·BY MR. LEWIN:

·8· · · Q.· So what do we do now?· How do we adjust your

·9· ·numbers to accommodate Chris's difference if we were

10· ·going to use that difference of 116,280?

11· · · A.· Well, we would adjust my COP on this calculation,

12· ·if it was determined that we should reduce the COP on

13· ·the parking lot.

14· · · Q.· But then how do we account for the fact that the

15· ·basis on -- the cost basis on the sales of the B and E

16· ·was not increased?

17· · · · · MR. GERRARD:· Objection.· None of this is in his

18· ·report.· It's not in his report or his rebuttal report.

19· ·There's nothing in there about this.

20· · · · · ARBITRATOR WALL:· I'll sustain that if that's

21· ·true.

22· · · · · MR. LEWIN:· Okay.· But Mr. Wilcox --

23· · · · · MR. GERRARD:· That's because it is in

24· ·Mr. Wilcox's report.

25· · · · · MR. LEWIN:· He talked about all kinds of things
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16: 45:21 1 that was not in his report. I'mtrying to figure oui -- 

16: 45: 22 2 ARBI TRATOR WALL: | know what you're trying to 

16: 45:24 3 figure out, but | sustained the objection and we've got 

16: 45: 28 4 to nove on. 

16: 45:29 5 MR LEWN All right. 

16: 45: 29 6 BY MR LEWN: 

16: 45: 30 7 Q In terns of determi ning COP, you used the anount 

16: 45: 36 8 that was set forth in the Cost Segregation Study? 

16: 45: 41 9 For the buildings that were still in existence, 

16: 45: 44 10 di d. 

16: 45: 45 11 All right. Do you have any other opinions? 

16: 45: 59 12 Yes. And then the last part of this 

16: 46: 05 13 conputation -- two parts actually, but -- not the | ast. 

16: 46: 11 14 We have differences in the offering nenbers 

16: 46: 13 15 capital at the time of purchase, and differences here, 

16: 46: 24 16 Alternative -- Alternative A assunes -- let's see. 

16: 46: 40 17 Alternative A assumes -- it cones off of ny spreadsheet. 

16: 46: 46 18 Make sure I'm picking up the right columm here. Let ne 

16:47:18 19 see. 

16: 47. 22 20 Alternative A assunes that M. Bidsal is required 

16: 47. 27 21 to return that capital, and his capital account would be 

16: 47: 37 22 84,643. If he wasn't required to return it -- 

16: 47: 42 23 MR. GERRARD: Your Honor, | nove to strike the 

16: 47: 44 24 testinony. Because the answer was -- the question was 

16: 47: 47 25 about the application of the fornula. Wat's the sales   
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16: 45:21 1 that was not in his report. I'mtrying to figure oui -- 

16: 45: 22 2 ARBI TRATOR WALL: | know what you're trying to 

16: 45:24 3 figure out, but | sustained the objection and we've got 

16: 45: 28 4 to nove on. 

16: 45:29 5 MR LEWN All right. 

16: 45: 29 6 BY MR LEWN: 

16: 45: 30 7 Q In terns of determi ning COP, you used the anount 

16: 45: 36 8 that was set forth in the Cost Segregation Study? 

16: 45: 41 9 For the buildings that were still in existence, 

16: 45: 44 10 di d. 

16: 45: 45 11 All right. Do you have any other opinions? 

16: 45: 59 12 Yes. And then the last part of this 

16: 46: 05 13 conputation -- two parts actually, but -- not the | ast. 

16: 46: 11 14 We have differences in the offering nenbers 

16: 46: 13 15 capital at the time of purchase, and differences here, 

16: 46: 24 16 Alternative -- Alternative A assunes -- let's see. 

16: 46: 40 17 Alternative A assumes -- it cones off of ny spreadsheet. 

16: 46: 46 18 Make sure I'm picking up the right columm here. Let ne 

16:47:18 19 see. 

16: 47. 22 20 Alternative A assunes that M. Bidsal is required 

16: 47. 27 21 to return that capital, and his capital account would be 

16: 47: 37 22 84,643. If he wasn't required to return it -- 

16: 47: 42 23 MR. GERRARD: Your Honor, | nove to strike the 

16: 47: 44 24 testinony. Because the answer was -- the question was 

16: 47: 47 25 about the application of the fornula. Wat's the sales   
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·1· ·that was not in his report.· I'm trying to figure out --

·2· · · · · ARBITRATOR WALL:· I know what you're trying to

·3· ·figure out, but I sustained the objection and we've got

·4· ·to move on.

·5· · · · · MR. LEWIN:· All right.

·6· ·BY MR. LEWIN:

·7· · · Q.· In terms of determining COP, you used the amount

·8· ·that was set forth in the Cost Segregation Study?

·9· · · A.· For the buildings that were still in existence,

10· ·yes, I did.

11· · · Q.· All right.· Do you have any other opinions?

12· · · A.· Yes.· And then the last part of this

13· ·computation -- two parts actually, but -- not the last.

14· · · · · We have differences in the offering members

15· ·capital at the time of purchase, and differences here,

16· ·Alternative -- Alternative A assumes -- let's see.

17· ·Alternative A assumes -- it comes off of my spreadsheet.

18· ·Make sure I'm picking up the right column here.· Let me

19· ·see.

20· · · · · Alternative A assumes that Mr. Bidsal is required

21· ·to return that capital, and his capital account would be

22· ·84,643.· If he wasn't required to return it --

23· · · · · MR. GERRARD:· Your Honor, I move to strike the

24· ·testimony.· Because the answer was -- the question was

25· ·about the application of the formula.· What's the sales
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Pa 
price. The sales price has nothing to do with his 16: 47:52 1 

16: 47:55 2 theory that there should be sone offsets to the sales 

16: 47: 59 3 price. There's two different things. There's one 

16: 48: 02 4 that's a formula with a calculation and then there's 

16: 48: 05 5 this other theory that he's advanced that there were 

16: 48: 06 6 other distributions, so they're not tied to each other. 

16: 48: 11 7 The fornula doesn't say anything about see if you can 

16: 48: 13 8 find out sone way to get sone noney back from one of the 

16:48: 17 9 partners. 

16: 48: 19 10 ARBI TRATOR WALL: All right. | need sone sort of 

16: 48: 22 11 explanation as to what the difference is between 

16: 48: 25 12 Alternative A and Alternative Cin relation -- because 

16: 48: 28 13 the difference is remaining capital of M. Bidsal as of 

16: 48: 32 14 the tine of purchase. Right? 

16: 48: 34 15 And so | assune the 975 nunber in Alternative C 

16: 48: 40 16 is taking the 1.215 and reducing that by the share of 

16: 48: 50 17 the buildings that were already sold. 

16: 48: 53 18 THE WTNESS: That is correct. It's the capita 

16: 48: 55 19 contributed to purchase the original -- 

16: 48:59 20 ARBI TRATOR WALL: Not e. 

16: 49: 01 21 THE WTNESS: -- purchase of each building that 

16: 49: 04 22 is in existence at the time of the sale. 

16: 49: 07 23 ARBlI TRATOR WALL: Right. So it's basically the 

16: 49: 08 24 basis under the cost seg report of the remaining 

16: 49: 15 25 properties, including Geenway?   
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Pa 
price. The sales price has nothing to do with his 16: 47:52 1 

16: 47:55 2 theory that there should be sone offsets to the sales 

16: 47: 59 3 price. There's two different things. There's one 

16: 48: 02 4 that's a formula with a calculation and then there's 

16: 48: 05 5 this other theory that he's advanced that there were 

16: 48: 06 6 other distributions, so they're not tied to each other. 

16: 48: 11 7 The fornula doesn't say anything about see if you can 

16: 48: 13 8 find out sone way to get sone noney back from one of the 

16:48: 17 9 partners. 

16: 48: 19 10 ARBI TRATOR WALL: All right. | need sone sort of 

16: 48: 22 11 explanation as to what the difference is between 

16: 48: 25 12 Alternative A and Alternative Cin relation -- because 

16: 48: 28 13 the difference is remaining capital of M. Bidsal as of 

16: 48: 32 14 the tine of purchase. Right? 

16: 48: 34 15 And so | assune the 975 nunber in Alternative C 

16: 48: 40 16 is taking the 1.215 and reducing that by the share of 

16: 48: 50 17 the buildings that were already sold. 

16: 48: 53 18 THE WTNESS: That is correct. It's the capita 

16: 48: 55 19 contributed to purchase the original -- 

16: 48:59 20 ARBI TRATOR WALL: Not e. 

16: 49: 01 21 THE WTNESS: -- purchase of each building that 

16: 49: 04 22 is in existence at the time of the sale. 

16: 49: 07 23 ARBlI TRATOR WALL: Right. So it's basically the 

16: 49: 08 24 basis under the cost seg report of the remaining 

16: 49: 15 25 properties, including Geenway?   
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·1· ·price.· The sales price has nothing to do with his

·2· ·theory that there should be some offsets to the sales

·3· ·price.· There's two different things.· There's one

·4· ·that's a formula with a calculation and then there's

·5· ·this other theory that he's advanced that there were

·6· ·other distributions, so they're not tied to each other.

·7· ·The formula doesn't say anything about see if you can

·8· ·find out some way to get some money back from one of the

·9· ·partners.

10· · · · · ARBITRATOR WALL:· All right.· I need some sort of

11· ·explanation as to what the difference is between

12· ·Alternative A and Alternative C in relation -- because

13· ·the difference is remaining capital of Mr. Bidsal as of

14· ·the time of purchase.· Right?

15· · · · · And so I assume the 975 number in Alternative C

16· ·is taking the 1.215 and reducing that by the share of

17· ·the buildings that were already sold.

18· · · · · THE WITNESS:· That is correct.· It's the capital

19· ·contributed to purchase the original --

20· · · · · ARBITRATOR WALL:· Note.

21· · · · · THE WITNESS:· -- purchase of each building that

22· ·is in existence at the time of the sale.

23· · · · · ARBITRATOR WALL:· Right.· So it's basically the

24· ·basis under the cost seg report of the remaining

25· ·properties, including Greenway?
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16: 49:15 1 THE WTNESS: Correct. rage 9 

16: 49: 18 2 ARBI TRATOR WALL: Although G eenway wasn't part 

16: 49: 21 3 of the cost seg report. So what is -- what | don't 

16: 49: 25 4 understand is Alternative A 

16: 49: 26 5 THE WTNESS: Alternative Ais actually kind of 

16: 49: 26 6 using Chris's philosophy, or logic | should say, and 

16: 49: 31 7 only | don't think he calculated it correctly. 

16: 49: 36 8 You should be able to | ook at the capital 

16: 49: 42 9 account -- in the capital account at the time of the 

16: 49: 44 10 sale and determi ne what the remaining capital is. And 

16: 49: 47 11 that's what Chris was saying except he just -- he didn't 

16: 49: 52 12 look at -- he only looked at, okay, on these three years 

16: 49: 55 13 we've had a distribution when there was a sale, but he 

16: 49: 59 14 didn't look at the distributions that were in excess of 

16: 50: 02 15 profits that would reduce the capital. And it does nake 

16: 50: 06 16 a difference on whether there's a return or not of those 

16: 50: 10 17 previous capital contributions because it affects the 

16: 50: 15 18 ending balance of M. Bidsal's capital account. Because 

16: 50: 23 19 if he didn't have to pay it back, it would be the 

16: 50: 25 20 capital account that's on the tax return. And if you 

16: 50: 28 21 follow Chris's logic, | believe he should have been 

16: 50: 31 22 using the capital account on the tax return. 

16: 50: 35 23 ARBlI TRATOR WALL: Okay. Got it. 

16:50: 38 24 BY MR. LEWN: 

16: 50: 38 25 Q Looking at your Exhibit 200 where you showed   
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16: 49:15 1 THE WTNESS: Correct. rage 9 

16: 49: 18 2 ARBI TRATOR WALL: Although G eenway wasn't part 

16: 49: 21 3 of the cost seg report. So what is -- what | don't 

16: 49: 25 4 understand is Alternative A 

16: 49: 26 5 THE WTNESS: Alternative Ais actually kind of 

16: 49: 26 6 using Chris's philosophy, or logic | should say, and 

16: 49: 31 7 only | don't think he calculated it correctly. 

16: 49: 36 8 You should be able to | ook at the capital 

16: 49: 42 9 account -- in the capital account at the time of the 

16: 49: 44 10 sale and determi ne what the remaining capital is. And 

16: 49: 47 11 that's what Chris was saying except he just -- he didn't 

16: 49: 52 12 look at -- he only looked at, okay, on these three years 

16: 49: 55 13 we've had a distribution when there was a sale, but he 

16: 49: 59 14 didn't look at the distributions that were in excess of 

16: 50: 02 15 profits that would reduce the capital. And it does nake 

16: 50: 06 16 a difference on whether there's a return or not of those 

16: 50: 10 17 previous capital contributions because it affects the 

16: 50: 15 18 ending balance of M. Bidsal's capital account. Because 

16: 50: 23 19 if he didn't have to pay it back, it would be the 

16: 50: 25 20 capital account that's on the tax return. And if you 

16: 50: 28 21 follow Chris's logic, | believe he should have been 

16: 50: 31 22 using the capital account on the tax return. 

16: 50: 35 23 ARBlI TRATOR WALL: Okay. Got it. 

16:50: 38 24 BY MR. LEWN: 

16: 50: 38 25 Q Looking at your Exhibit 200 where you showed   
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·1· · · · · THE WITNESS:· Correct.

·2· · · · · ARBITRATOR WALL:· Although Greenway wasn't part

·3· ·of the cost seg report.· So what is -- what I don't

·4· ·understand is Alternative A.

·5· · · · · THE WITNESS:· Alternative A is actually kind of

·6· ·using Chris's philosophy, or logic I should say, and

·7· ·only I don't think he calculated it correctly.

·8· · · · · You should be able to look at the capital

·9· ·account -- in the capital account at the time of the

10· ·sale and determine what the remaining capital is.· And

11· ·that's what Chris was saying except he just -- he didn't

12· ·look at -- he only looked at, okay, on these three years

13· ·we've had a distribution when there was a sale, but he

14· ·didn't look at the distributions that were in excess of

15· ·profits that would reduce the capital.· And it does make

16· ·a difference on whether there's a return or not of those

17· ·previous capital contributions because it affects the

18· ·ending balance of Mr. Bidsal's capital account.· Because

19· ·if he didn't have to pay it back, it would be the

20· ·capital account that's on the tax return.· And if you

21· ·follow Chris's logic, I believe he should have been

22· ·using the capital account on the tax return.

23· · · · · ARBITRATOR WALL:· Okay.· Got it.

24· ·BY MR. LEWIN:

25· · · Q.· Looking at your Exhibit 200 where you showed
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 50: 43 M. Bidsal received $789, 851 of distributions that O° 

16: 50: 51 shoul d have gone to CLA because they were capital -- 

16: 50: 54 they were resulting fromcapital transactions on 

16: 50: 58 capital -- is that correct? 

16: 50: 59 A. Yes. 

16: 50: 59 Q So in calculating the remaining capital under the 

16:51: 03 formula, wouldn't you reduce -- wouldn't you sinply 

16: 51: 07 reduce what M. Bidsal had been previously paid, his 

16:51:14 capital that he shouldn't have been? 

16:51: 16 A. No. And the reason is because there's 

16:51: 23 differences in allocations of the incone al so, what 

16: 51: 26 shoul d have been and what wasn't. And those have affect 

16:51: 29 on the ending capital of what should have been and what 

16: 51: 32 wasn't. 

16: 51: 32 The problemis, you know, a lot of those 

16:51: 35 al l ocations sone of themcould be fixed if we amended 

16: 51: 40 the returns right away. '17, '18, '19 can all be 

16: 51: 48 amended, but they're running out of time. But there's 

16: 51: 57 sone -- it doesn't just say, "Ch, it's equal to this 

16:52: 01 number on that schedule.” You can't just take that. 

16: 52: 04 Q For example, the distributions of ordinary 

16:52:10 income -- distributions of income after the Septenber 

16: 52: 12 date that you have added in here, those would not be 

16: 52: 15 returns of capital, would they? 

16: 52: 17 A. I'msorry. One nore tine.   
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16: 50: 43 M. Bidsal received $789, 851 of distributions that O° 

16: 50: 51 shoul d have gone to CLA because they were capital -- 

16: 50: 54 they were resulting fromcapital transactions on 

16: 50: 58 capital -- is that correct? 

16: 50: 59 A. Yes. 

16: 50: 59 Q So in calculating the remaining capital under the 

16:51: 03 formula, wouldn't you reduce -- wouldn't you sinply 

16: 51: 07 reduce what M. Bidsal had been previously paid, his 

16:51:14 capital that he shouldn't have been? 

16:51: 16 A. No. And the reason is because there's 

16:51: 23 differences in allocations of the incone al so, what 

16: 51: 26 shoul d have been and what wasn't. And those have affect 

16:51: 29 on the ending capital of what should have been and what 

16: 51: 32 wasn't. 

16: 51: 32 The problemis, you know, a lot of those 

16:51: 35 al l ocations sone of themcould be fixed if we amended 

16: 51: 40 the returns right away. '17, '18, '19 can all be 

16: 51: 48 amended, but they're running out of time. But there's 

16: 51: 57 sone -- it doesn't just say, "Ch, it's equal to this 

16:52: 01 number on that schedule.” You can't just take that. 

16: 52: 04 Q For example, the distributions of ordinary 

16:52:10 income -- distributions of income after the Septenber 

16: 52: 12 date that you have added in here, those would not be 

16: 52: 15 returns of capital, would they? 

16: 52: 17 A. I'msorry. One nore tine.   
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·1· ·Mr. Bidsal received $789,851 of distributions that

·2· ·should have gone to CLA because they were capital --

·3· ·they were resulting from capital transactions on

·4· ·capital -- is that correct?

·5· · · A.· Yes.

·6· · · Q.· So in calculating the remaining capital under the

·7· ·formula, wouldn't you reduce -- wouldn't you simply

·8· ·reduce what Mr. Bidsal had been previously paid, his

·9· ·capital that he shouldn't have been?

10· · · A.· No.· And the reason is because there's

11· ·differences in allocations of the income also, what

12· ·should have been and what wasn't.· And those have affect

13· ·on the ending capital of what should have been and what

14· ·wasn't.

15· · · · · The problem is, you know, a lot of those

16· ·allocations some of them could be fixed if we amended

17· ·the returns right away.· '17, '18, '19 can all be

18· ·amended, but they're running out of time.· But there's

19· ·some -- it doesn't just say, "Oh, it's equal to this

20· ·number on that schedule."· You can't just take that.

21· · · Q.· For example, the distributions of ordinary

22· ·income -- distributions of income after the September

23· ·date that you have added in here, those would not be

24· ·returns of capital, would they?

25· · · A.· I'm sorry.· One more time.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16:52: 18 1 Q You've identified distributions of -- rage = 

16: 52: 23 2 distributions that M. Bidsal took for a period after 

16: 52: 27 3  Septenber 2nd? 

16: 52: 28 4 A. Right. 

16:52: 28 5 Q Wuld those be returns -- if M. Bidsal had kept 

16: 52: 31 6 those, would those be return of capital to himor would 

16: 52: 32 7 those be ordinary incone? 

16:52: 32 8 A If -- well, those would be a return of capital if 

16: 52: 39 9 he paid those back. 

16: 52: 41 10 Q | amnot saying if he didn't pay them back. He 

16:52: 41 11 just kept them 

16: 52: 45 12 A. If he just kept them it reduces his basis in his 

16: 52: 51 13 interest, yes. 

16: 52: 51 14 Q It reduces his capital? 

16: 52: 55 15 A. And reduces his capital account. 

16: 52: 55 16 Q So just to make -- so | understand it, so in 

16: 52: 56 17 terns of determ ning the purchase price, you have not 

16: 52: 59 18 included any part of the 789,000. Is that correct? 

16: 53: 04 19 A. | have included -- | assume that he woul d be 

16: 53: 14 20 required to pay those excess distributions back, but at 

16: 53: 22 21 the tine -- yeah, | need the -- I've got a -- there's 

16:53: 24 22 another schedul e here. 

16:53: 25 23 Q Take a look at the other schedule. 

16: 53: 28 24 A. And | don't have that with ne. | didn't drop it 

16:53: 39 25 in ny report.   
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16:52: 18 1 Q You've identified distributions of -- rage = 

16: 52: 23 2 distributions that M. Bidsal took for a period after 

16: 52: 27 3  Septenber 2nd? 

16: 52: 28 4 A. Right. 

16:52: 28 5 Q Wuld those be returns -- if M. Bidsal had kept 

16: 52: 31 6 those, would those be return of capital to himor would 

16: 52: 32 7 those be ordinary incone? 

16:52: 32 8 A If -- well, those would be a return of capital if 

16: 52: 39 9 he paid those back. 

16: 52: 41 10 Q | amnot saying if he didn't pay them back. He 

16:52: 41 11 just kept them 

16: 52: 45 12 A. If he just kept them it reduces his basis in his 

16: 52: 51 13 interest, yes. 

16: 52: 51 14 Q It reduces his capital? 

16: 52: 55 15 A. And reduces his capital account. 

16: 52: 55 16 Q So just to make -- so | understand it, so in 

16: 52: 56 17 terns of determ ning the purchase price, you have not 

16: 52: 59 18 included any part of the 789,000. Is that correct? 

16: 53: 04 19 A. | have included -- | assume that he woul d be 

16: 53: 14 20 required to pay those excess distributions back, but at 

16: 53: 22 21 the tine -- yeah, | need the -- I've got a -- there's 

16:53: 24 22 another schedul e here. 

16:53: 25 23 Q Take a look at the other schedule. 

16: 53: 28 24 A. And | don't have that with ne. | didn't drop it 

16:53: 39 25 in ny report.   
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·1· · · Q.· You've identified distributions of --

·2· ·distributions that Mr. Bidsal took for a period after

·3· ·September 2nd?

·4· · · A.· Right.

·5· · · Q.· Would those be returns -- if Mr. Bidsal had kept

·6· ·those, would those be return of capital to him or would

·7· ·those be ordinary income?

·8· · · A.· If -- well, those would be a return of capital if

·9· ·he paid those back.

10· · · Q.· I am not saying if he didn't pay them back.· He

11· ·just kept them.

12· · · A.· If he just kept them, it reduces his basis in his

13· ·interest, yes.

14· · · Q.· It reduces his capital?

15· · · A.· And reduces his capital account.

16· · · Q.· So just to make -- so I understand it, so in

17· ·terms of determining the purchase price, you have not

18· ·included any part of the 789,000.· Is that correct?

19· · · A.· I have included -- I assume that he would be

20· ·required to pay those excess distributions back, but at

21· ·the time -- yeah, I need the -- I've got a -- there's

22· ·another schedule here.

23· · · Q.· Take a look at the other schedule.

24· · · A.· And I don't have that with me.· I didn't drop it

25· ·in my report.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

: : age 
Q Your report is here if you want to look at it. 16: 53: 41 1 

16: 53: 44 2 It's Exhibit 162. 

16: 53: 50 3 A. | don't have a Tab 162. 

16: 54: 08 4 ARBI TRATOR WALL: Can | ask a question while 

16:54: 10 5 you're doing that? M. Cerety? 

16: 54: 10 6 THE W TNESS: Yes. 

16: 54: 09 7 ARBI TRATOR WALL: While you're doing that, can | 

16: 54: 09 8 ask you a question? 

16:54:12 9 THE W TNESS: Sure. 

16:54: 13 10 ARBI TRATOR WALL: That over distribution 

16: 54: 16 11 nunber that -- I'mjust going to call it an over 

16: 54: 19 12 distribution number that cane from your schedule that's 

16:54: 20 13 roughly $789,000. It was roughly $289,000 prior to 

16: 54: 29 14  Septenber 2nd of 2017. Right? 

16: 54: 32 15 THE WTNESS: Right. 

16: 54: 32 16 ARBI TRATOR WALL: So it's a $500,000 adj ust nent 

16: 54: 38 17 based on a determ nation that M. Bidsal shouldn't be 

16: 54: 45 18 entitled to anything after Septenber 2nd, 2017. Right? 

16: 54: 50 19 THE WTNESS: Correct. 

16: 54: 50 20 ARBI TRATOR WALL: Ckay. So let's say we used 

16: 54: 53 21 your Alternative C final purchase price of 1,598, 000? 

16: 55: 06 22 THE W TNESS: Yes. 

16: 55: 08 23 ARBI TRATOR WALL: Would it be your testinony that 

16: 55: 10 24 $289,000 -- well, | got to back up. 

16: 55: 17 25 If | determined that the appropriate date of sale   
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: : age 
Q Your report is here if you want to look at it. 16: 53: 41 1 

16: 53: 44 2 It's Exhibit 162. 

16: 53: 50 3 A. | don't have a Tab 162. 

16: 54: 08 4 ARBI TRATOR WALL: Can | ask a question while 

16:54: 10 5 you're doing that? M. Cerety? 

16: 54: 10 6 THE W TNESS: Yes. 

16: 54: 09 7 ARBI TRATOR WALL: While you're doing that, can | 

16: 54: 09 8 ask you a question? 

16:54:12 9 THE W TNESS: Sure. 

16:54: 13 10 ARBI TRATOR WALL: That over distribution 

16: 54: 16 11 nunber that -- I'mjust going to call it an over 

16: 54: 19 12 distribution number that cane from your schedule that's 

16:54: 20 13 roughly $789,000. It was roughly $289,000 prior to 

16: 54: 29 14  Septenber 2nd of 2017. Right? 

16: 54: 32 15 THE WTNESS: Right. 

16: 54: 32 16 ARBI TRATOR WALL: So it's a $500,000 adj ust nent 

16: 54: 38 17 based on a determ nation that M. Bidsal shouldn't be 

16: 54: 45 18 entitled to anything after Septenber 2nd, 2017. Right? 

16: 54: 50 19 THE WTNESS: Correct. 

16: 54: 50 20 ARBI TRATOR WALL: Ckay. So let's say we used 

16: 54: 53 21 your Alternative C final purchase price of 1,598, 000? 

16: 55: 06 22 THE W TNESS: Yes. 

16: 55: 08 23 ARBI TRATOR WALL: Would it be your testinony that 

16: 55: 10 24 $289,000 -- well, | got to back up. 

16: 55: 17 25 If | determined that the appropriate date of sale   
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·1· · · Q.· Your report is here if you want to look at it.

·2· ·It's Exhibit 162.

·3· · · A.· I don't have a Tab 162.

·4· · · · · ARBITRATOR WALL:· Can I ask a question while

·5· ·you're doing that?· Mr. Gerety?

·6· · · · · THE WITNESS:· Yes.

·7· · · · · ARBITRATOR WALL:· While you're doing that, can I

·8· ·ask you a question?

·9· · · · · THE WITNESS:· Sure.

10· · · · · ARBITRATOR WALL:· That over distribution

11· ·number that -- I'm just going to call it an over

12· ·distribution number that came from your schedule that's

13· ·roughly $789,000.· It was roughly $289,000 prior to

14· ·September 2nd of 2017.· Right?

15· · · · · THE WITNESS:· Right.

16· · · · · ARBITRATOR WALL:· So it's a $500,000 adjustment

17· ·based on a determination that Mr. Bidsal shouldn't be

18· ·entitled to anything after September 2nd, 2017.· Right?

19· · · · · THE WITNESS:· Correct.

20· · · · · ARBITRATOR WALL:· Okay.· So let's say we used

21· ·your Alternative C final purchase price of 1,598,000?

22· · · · · THE WITNESS:· Yes.

23· · · · · ARBITRATOR WALL:· Would it be your testimony that

24· ·$289,000 -- well, I got to back up.

25· · · · · If I determined that the appropriate date of sale
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ARBI TRATI ON, DAY 3 - 03/19/2021 

16: 55: 21 1 was whenever | do an award -- 

16: 55: 30 2 THE WTNESS: Right. 

16: 55: 32 3 ARBI TRATOR WALL: -- then it's really only 

16: 55: 37 4 298,000 in excess distributions? 

16: 55: 40 5 THE WTNESS: It would be excess distributions 

16: 55: 46 6 through Septenber 2nd. 

16:55: 48 7 ARBI TRATOR WALL: If | found he was still a 

16: 55: 50 8 menber until today. 

16: 55: 53 9 THE WTNESS: If you found he was still a nenber 

16: 55: 55 10 until today, there would be -- it would be a little nore 

16: 55: 58 11 than that, but it wouldn't be that full nunber | have. 

16: 56: 02 12 If you found he was still a menber until today, you 

16: 56: 06 13 would have to | ook at what the return of capital was in 

16: 56: 08 14 those years, which can be -- | think it's identified but 

16: 56: 12 15 not total ed. 

16: 56: 14 16 ARBI TRATOR WALL: Right. 

16: 56: 17 17 THE W TNESS: Because if he was a nenber through 

16: 56: 19 18 today, he would still have a right to profit 

16: 56: 23 19 distributions of 50 percent. 

16: 56: 23 20 ARBI TRATOR WALL: Right. 

16: 56: 25 21 THE WTNESS: And so you would have to subtract 

16: 56: 27 22 those profit distributions fromny nunber. 

16: 56: 30 23 ARBI TRATOR WALL: From the 789 nunber? 

16: 56: 34 24 THE W TNESS: Yes. 

16: 56: 35 25 ARBI TRATOR WALL: Which is roughly 500, 000.   
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16: 55: 21 1 was whenever | do an award -- 

16: 55: 30 2 THE WTNESS: Right. 

16: 55: 32 3 ARBI TRATOR WALL: -- then it's really only 

16: 55: 37 4 298,000 in excess distributions? 

16: 55: 40 5 THE WTNESS: It would be excess distributions 

16: 55: 46 6 through Septenber 2nd. 

16:55: 48 7 ARBI TRATOR WALL: If | found he was still a 

16: 55: 50 8 menber until today. 

16: 55: 53 9 THE WTNESS: If you found he was still a nenber 

16: 55: 55 10 until today, there would be -- it would be a little nore 

16: 55: 58 11 than that, but it wouldn't be that full nunber | have. 

16: 56: 02 12 If you found he was still a menber until today, you 

16: 56: 06 13 would have to | ook at what the return of capital was in 

16: 56: 08 14 those years, which can be -- | think it's identified but 

16: 56: 12 15 not total ed. 

16: 56: 14 16 ARBI TRATOR WALL: Right. 

16: 56: 17 17 THE W TNESS: Because if he was a nenber through 

16: 56: 19 18 today, he would still have a right to profit 

16: 56: 23 19 distributions of 50 percent. 

16: 56: 23 20 ARBI TRATOR WALL: Right. 

16: 56: 25 21 THE WTNESS: And so you would have to subtract 

16: 56: 27 22 those profit distributions fromny nunber. 

16: 56: 30 23 ARBI TRATOR WALL: From the 789 nunber? 

16: 56: 34 24 THE W TNESS: Yes. 

16: 56: 35 25 ARBI TRATOR WALL: Which is roughly 500, 000.   
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·1· ·was whenever I do an award --

·2· · · · · THE WITNESS:· Right.

·3· · · · · ARBITRATOR WALL:· -- then it's really only

·4· ·298,000 in excess distributions?

·5· · · · · THE WITNESS:· It would be excess distributions

·6· ·through September 2nd.

·7· · · · · ARBITRATOR WALL:· If I found he was still a

·8· ·member until today.

·9· · · · · THE WITNESS:· If you found he was still a member

10· ·until today, there would be -- it would be a little more

11· ·than that, but it wouldn't be that full number I have.

12· ·If you found he was still a member until today, you

13· ·would have to look at what the return of capital was in

14· ·those years, which can be -- I think it's identified but

15· ·not totaled.

16· · · · · ARBITRATOR WALL:· Right.

17· · · · · THE WITNESS:· Because if he was a member through

18· ·today, he would still have a right to profit

19· ·distributions of 50 percent.

20· · · · · ARBITRATOR WALL:· Right.

21· · · · · THE WITNESS:· And so you would have to subtract

22· ·those profit distributions from my number.

23· · · · · ARBITRATOR WALL:· From the 789 number?

24· · · · · THE WITNESS:· Yes.

25· · · · · ARBITRATOR WALL:· Which is roughly 500,000.
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Page 
THE WTNESS: Yeah, that's probably -- there 16: 56: 38 1 

16: 56: 39 2 wasn't very many returns of capital after -- actually, 

16: 56: 50 3 let me look here. 

16: 56: 54 4 ARBI TRATOR WALL: There's one in 2019. 

16: 56: 56 5 THE WTNESS: There's one in '17 of 43,000 and 

16: 57: 02 6 then there's one in '19. Oher than those two, yeah, | 

16:57:09 7 mean, that's -- you're correct. 

16:57: 13 8 ARBlI TRATOR WALL: But if | found that he was -- 

16:57. 14 9 It was Septenber 2nd, then it's your -- the nunbers 

16:57. 16 10 you've laid out? 

16:57:18 11 THE WTNESS: Correct. 

16:57. 20 12 ARBI TRATOR WALL: All right. | gotcha. 

16:57: 24 13 BY MR LEWN: 

16:57: 24 14 Q Did you find your schedul e? 

16:57: 26 15 MR. SHAPIRO You nean you can't answer a 

16:57. 28 16 question and be flipping through exhibits at the sane 

16:57:31 17 tine? 

16: 59: 06 18 A. | found the | anguage. 

16: 59: 09 19 BY MR LEWN: 

16:59: 10 20 Where are you finding that? 

16: 59: 11 21 You're asking where the 8407? 

16:59:15 22 Yes. 

16:59: 16 23 It comes from Exhibit No. 1, which we were just 

16: 59: 21 24 going through, at least a formof that, and it is the 

16: 59: 29 25 capital account at the end of 12/31/16 is where that   
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THE WTNESS: Yeah, that's probably -- there 16: 56: 38 1 

16: 56: 39 2 wasn't very many returns of capital after -- actually, 

16: 56: 50 3 let me look here. 

16: 56: 54 4 ARBI TRATOR WALL: There's one in 2019. 

16: 56: 56 5 THE WTNESS: There's one in '17 of 43,000 and 

16: 57: 02 6 then there's one in '19. Oher than those two, yeah, | 

16:57:09 7 mean, that's -- you're correct. 

16:57: 13 8 ARBlI TRATOR WALL: But if | found that he was -- 

16:57. 14 9 It was Septenber 2nd, then it's your -- the nunbers 

16:57. 16 10 you've laid out? 

16:57:18 11 THE WTNESS: Correct. 

16:57. 20 12 ARBI TRATOR WALL: All right. | gotcha. 

16:57: 24 13 BY MR LEWN: 

16:57: 24 14 Q Did you find your schedul e? 

16:57: 26 15 MR. SHAPIRO You nean you can't answer a 

16:57. 28 16 question and be flipping through exhibits at the sane 

16:57:31 17 tine? 

16: 59: 06 18 A. | found the | anguage. 

16: 59: 09 19 BY MR LEWN: 

16:59: 10 20 Where are you finding that? 

16: 59: 11 21 You're asking where the 8407? 

16:59:15 22 Yes. 

16:59: 16 23 It comes from Exhibit No. 1, which we were just 

16: 59: 21 24 going through, at least a formof that, and it is the 

16: 59: 29 25 capital account at the end of 12/31/16 is where that   
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·1· · · · · THE WITNESS:· Yeah, that's probably -- there

·2· ·wasn't very many returns of capital after -- actually,

·3· ·let me look here.

·4· · · · · ARBITRATOR WALL:· There's one in 2019.

·5· · · · · THE WITNESS:· There's one in '17 of 43,000 and

·6· ·then there's one in '19.· Other than those two, yeah, I

·7· ·mean, that's -- you're correct.

·8· · · · · ARBITRATOR WALL:· But if I found that he was --

·9· ·it was September 2nd, then it's your -- the numbers

10· ·you've laid out?

11· · · · · THE WITNESS:· Correct.

12· · · · · ARBITRATOR WALL:· All right.· I gotcha.

13· ·BY MR. LEWIN:

14· · · Q.· Did you find your schedule?

15· · · · · MR. SHAPIRO:· You mean you can't answer a

16· ·question and be flipping through exhibits at the same

17· ·time?

18· · · A.· I found the language.

19· ·BY MR. LEWIN:

20· · · Q.· Where are you finding that?

21· · · A.· You're asking where the 840?

22· · · Q.· Yes.

23· · · A.· It comes from Exhibit No. 1, which we were just

24· ·going through, at least a form of that, and it is the

25· ·capital account at the end of 12/31/16 is where that
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number is com ng from assum ng that the allocations 16: 59: 39 1 

16: 59: 43 2 were done correctly as if he had paid back the 289, 251. 

16: 59: 52 3 Q So explain that again. I'mnot... 

16: 59: 56 4 A. Well, his capital account at the end of 12/31/16 

17:00: 01 5 per the tax return, M. Bidsal's | should say capital 

17:00: 06 6 account was 730,170. [If the allocations had been done 

17:00: 13 7 properly, it should have been 840, 643. 

17:00: 18 8 Q | see. 

17:00: 19 9 A. So | used the correct allocation, and if this 

17:00: 24 10 gets renoved, you should go back to the tax return, what 

17:00: 28 11 the capital account was on the tax return. 

17:00: 30 12 Q So this 840,643 reflects the reducing his capita 

17:00: 38 13 account by the anobunt of capital returns. Is that 

17:00: 41 14 correct? 

17:00: 42 15 A. It -- repeat that again. Let nme make sure | 

17:00: 57 16 answer correctly. 

17:00:59 17 Q Does the $840,000 represent a number based on his 

17:01: 05 18 original capital of 192,015 -- 

17:01: 06 19 

17:01: 07 20 less all returns of capital up to the end of 

17:01: 10 21 

17:01: 11 22 A. And plus all of the income that should have been 

17:01: 13 23 allocated to him yes. That is correct. 

17:01: 21 24 Q The last itemon the Schedule 3 is the prorated 

17:01: 28 25 liabilities, and yesterday you heard ny discussion wth   
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: : : _ Page 
number is com ng from assum ng that the allocations 16: 59: 39 1 

16: 59: 43 2 were done correctly as if he had paid back the 289, 251. 

16: 59: 52 3 Q So explain that again. I'mnot... 

16: 59: 56 4 A. Well, his capital account at the end of 12/31/16 

17:00: 01 5 per the tax return, M. Bidsal's | should say capital 

17:00: 06 6 account was 730,170. [If the allocations had been done 

17:00: 13 7 properly, it should have been 840, 643. 

17:00: 18 8 Q | see. 

17:00: 19 9 A. So | used the correct allocation, and if this 

17:00: 24 10 gets renoved, you should go back to the tax return, what 

17:00: 28 11 the capital account was on the tax return. 

17:00: 30 12 Q So this 840,643 reflects the reducing his capita 

17:00: 38 13 account by the anobunt of capital returns. Is that 

17:00: 41 14 correct? 

17:00: 42 15 A. It -- repeat that again. Let nme make sure | 

17:00: 57 16 answer correctly. 

17:00:59 17 Q Does the $840,000 represent a number based on his 

17:01: 05 18 original capital of 192,015 -- 

17:01: 06 19 

17:01: 07 20 less all returns of capital up to the end of 

17:01: 10 21 

17:01: 11 22 A. And plus all of the income that should have been 

17:01: 13 23 allocated to him yes. That is correct. 

17:01: 21 24 Q The last itemon the Schedule 3 is the prorated 

17:01: 28 25 liabilities, and yesterday you heard ny discussion wth   
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·1· ·number is coming from, assuming that the allocations

·2· ·were done correctly as if he had paid back the 289,251.

·3· · · Q.· So explain that again.· I'm not...

·4· · · A.· Well, his capital account at the end of 12/31/16

·5· ·per the tax return, Mr. Bidsal's I should say capital

·6· ·account was 730,170.· If the allocations had been done

·7· ·properly, it should have been 840,643.

·8· · · Q.· I see.

·9· · · A.· So I used the correct allocation, and if this

10· ·gets removed, you should go back to the tax return, what

11· ·the capital account was on the tax return.

12· · · Q.· So this 840,643 reflects the reducing his capital

13· ·account by the amount of capital returns.· Is that

14· ·correct?

15· · · A.· It -- repeat that again.· Let me make sure I

16· ·answer correctly.

17· · · Q.· Does the $840,000 represent a number based on his

18· ·original capital of 192,015 --

19· · · A.· Yes.

20· · · Q.· -- less all returns of capital up to the end of

21· ·2016?

22· · · A.· And plus all of the income that should have been

23· ·allocated to him, yes.· That is correct.

24· · · Q.· The last item on the Schedule 3 is the prorated

25· ·liabilities, and yesterday you heard my discussion with
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17:01: 32 M. WIlcox about that. If -- do you have any comment on 

17:01: 40 Chris's position with respect to the security deposits? 

17:01: 44 A. There's a -- yes, | do. And he said there's a 

17:01: 52 liability on the books. [It doesn't matter if there's 

17:01:55 cash on hand. You still have a liability. And the 

17:01: 58 agreenent said that you need to prorate. That's part of 

17:02: 03 the fornula, to subtract the prorated liabilities. And 

17:02: 09 the only liabilities that | was aware of -- there may 

17:02: 13 have been nore -- was the rent deposits. 

17:02: 16 Q So the prorated liabilities relates to the amount 

17:02: 20 of cash on hand in sone respect? 

17:02: 23 A. Not necessarily. 

17:02: 24 Q Ckay. 

17:02: 29 A. There's no requirement to keep that in escrow 

17:02: 32 that |1'm aware of. 

17:02: 36 Q Do you have any other opinions from your 

17:02: 40 assignnent -- forgetting about commenting on M. 

17:02: 50 WIlcox's report. |'mgoing to ask you about that in a 

17:02: 53 second. Any other opinions you want to share with Hs 

17:02: 57 Honor in terns of getting to the purchase price to be 

17:03: 00 paid to M. Bidsal? 

17:03:03 A. | believe we've covered it. 

17:03: 16 Q Do you have any comments about -- you read 

17:03: 21 M. WIlcox's report and you heard his testinony. In 

17:03: 25 terns of his report, do you have any -- you issued a   
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17:01: 32 M. WIlcox about that. If -- do you have any comment on 

17:01: 40 Chris's position with respect to the security deposits? 

17:01: 44 A. There's a -- yes, | do. And he said there's a 

17:01: 52 liability on the books. [It doesn't matter if there's 

17:01:55 cash on hand. You still have a liability. And the 

17:01: 58 agreenent said that you need to prorate. That's part of 

17:02: 03 the fornula, to subtract the prorated liabilities. And 

17:02: 09 the only liabilities that | was aware of -- there may 

17:02: 13 have been nore -- was the rent deposits. 

17:02: 16 Q So the prorated liabilities relates to the amount 

17:02: 20 of cash on hand in sone respect? 

17:02: 23 A. Not necessarily. 

17:02: 24 Q Ckay. 

17:02: 29 A. There's no requirement to keep that in escrow 

17:02: 32 that |1'm aware of. 

17:02: 36 Q Do you have any other opinions from your 

17:02: 40 assignnent -- forgetting about commenting on M. 

17:02: 50 WIlcox's report. |'mgoing to ask you about that in a 

17:02: 53 second. Any other opinions you want to share with Hs 

17:02: 57 Honor in terns of getting to the purchase price to be 

17:03: 00 paid to M. Bidsal? 

17:03:03 A. | believe we've covered it. 

17:03: 16 Q Do you have any comments about -- you read 

17:03: 21 M. WIlcox's report and you heard his testinony. In 

17:03: 25 terns of his report, do you have any -- you issued a   
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·1· ·Mr. Wilcox about that.· If -- do you have any comment on

·2· ·Chris's position with respect to the security deposits?

·3· · · A.· There's a -- yes, I do.· And he said there's a

·4· ·liability on the books.· It doesn't matter if there's

·5· ·cash on hand.· You still have a liability.· And the

·6· ·agreement said that you need to prorate.· That's part of

·7· ·the formula, to subtract the prorated liabilities.· And

·8· ·the only liabilities that I was aware of -- there may

·9· ·have been more -- was the rent deposits.

10· · · Q.· So the prorated liabilities relates to the amount

11· ·of cash on hand in some respect?

12· · · A.· Not necessarily.

13· · · Q.· Okay.

14· · · A.· There's no requirement to keep that in escrow

15· ·that I'm aware of.

16· · · Q.· Do you have any other opinions from your

17· ·assignment -- forgetting about commenting on Mr.

18· ·Wilcox's report.· I'm going to ask you about that in a

19· ·second.· Any other opinions you want to share with His

20· ·Honor in terms of getting to the purchase price to be

21· ·paid to Mr. Bidsal?

22· · · A.· I believe we've covered it.

23· · · Q.· Do you have any comments about -- you read

24· ·Mr. Wilcox's report and you heard his testimony.· In

25· ·terms of his report, do you have any -- you issued a
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Page 
rebuttal report. Do you have any comments that you 17:03: 27 1 

17:03: 30 2 haven't already expressed regarding M. WI cox? 

17:03: 34 3 A. Well, listening to testinony, | heard sone 

17:03: 41 4 contradictory -- one, he said the sale of the property 

17:03:52 5 at the point of the time is a nonrecurring event, but 

17:03: 58 6 then he just said it wasn't a capital transaction under 

17:04:01 7 the agreenent. | thought that was contradicting. 

17:04: 08 8 Two, | don't know how he can ignore the specific 

17:04: 13 9 intent in the last section of Exhibit B that says that 

17:04:19 10 profits neans -- what does it say -- incone from 

17:04: 32 11 operations or cash flow from operations. Profits from 

17: 04: 36 12 operations that result in ordinary incone. And he just 

17:04: 40 13 kind of ignores that as being a specific intent. 

17:04:50 14 Two, three -- | forget the count. [If you follow 

17:04: 54 15 Chris's interpretation of the operating agreenent in 

17: 04: 58 16 Exhibit B, sonebody could be selling property or getting 

17:05: 04 17 payments on the note and CLA woul d never get their 

17:05: 09 18 capital returned. 

17:05: 11 19 | mean, just say they kept the property. It 

17:05:15 20 fuller depreciated. Just the depreciation alone and the 

17:05: 18 21 cash flow distributions, M. Bidsal's capital account 

17: 05: 24 22 would go below zero. CLA s capital account woul d be 

17:05: 30 23 positive. And let's say that sonebody drops a nuke in 

17:05: 35 24 this thing and those properties are worthless at the 

17: 05: 37 25 time. There's no sales proceeds. There's nothing to   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006352

ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
rebuttal report. Do you have any comments that you 17:03: 27 1 

17:03: 30 2 haven't already expressed regarding M. WI cox? 

17:03: 34 3 A. Well, listening to testinony, | heard sone 

17:03: 41 4 contradictory -- one, he said the sale of the property 

17:03:52 5 at the point of the time is a nonrecurring event, but 

17:03: 58 6 then he just said it wasn't a capital transaction under 

17:04:01 7 the agreenent. | thought that was contradicting. 

17:04: 08 8 Two, | don't know how he can ignore the specific 

17:04: 13 9 intent in the last section of Exhibit B that says that 

17:04:19 10 profits neans -- what does it say -- incone from 

17:04: 32 11 operations or cash flow from operations. Profits from 

17: 04: 36 12 operations that result in ordinary incone. And he just 

17:04: 40 13 kind of ignores that as being a specific intent. 

17:04:50 14 Two, three -- | forget the count. [If you follow 

17:04: 54 15 Chris's interpretation of the operating agreenent in 

17: 04: 58 16 Exhibit B, sonebody could be selling property or getting 

17:05: 04 17 payments on the note and CLA woul d never get their 

17:05: 09 18 capital returned. 

17:05: 11 19 | mean, just say they kept the property. It 

17:05:15 20 fuller depreciated. Just the depreciation alone and the 

17:05: 18 21 cash flow distributions, M. Bidsal's capital account 

17: 05: 24 22 would go below zero. CLA s capital account woul d be 

17:05: 30 23 positive. And let's say that sonebody drops a nuke in 

17:05: 35 24 this thing and those properties are worthless at the 

17: 05: 37 25 time. There's no sales proceeds. There's nothing to   
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·1· ·rebuttal report.· Do you have any comments that you

·2· ·haven't already expressed regarding Mr. Wilcox?

·3· · · A.· Well, listening to testimony, I heard some

·4· ·contradictory -- one, he said the sale of the property

·5· ·at the point of the time is a nonrecurring event, but

·6· ·then he just said it wasn't a capital transaction under

·7· ·the agreement.· I thought that was contradicting.

·8· · · · · Two, I don't know how he can ignore the specific

·9· ·intent in the last section of Exhibit B that says that

10· ·profits means -- what does it say -- income from

11· ·operations or cash flow from operations.· Profits from

12· ·operations that result in ordinary income.· And he just

13· ·kind of ignores that as being a specific intent.

14· · · · · Two, three -- I forget the count.· If you follow

15· ·Chris's interpretation of the operating agreement in

16· ·Exhibit B, somebody could be selling property or getting

17· ·payments on the note and CLA would never get their

18· ·capital returned.

19· · · · · I mean, just say they kept the property.· It

20· ·fuller depreciated.· Just the depreciation alone and the

21· ·cash flow distributions, Mr. Bidsal's capital account

22· ·would go below zero.· CLA's capital account would be

23· ·positive.· And let's say that somebody drops a nuke in

24· ·this thing and those properties are worthless at the

25· ·time.· There's no sales proceeds.· There's nothing to
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Co : Co 9 
liquidate. You've got M. Bidsal receiving nore than 17:05:41 1 

17: 05: 48 2 his share of the profits and distributions, and CLA ends 

17:05: 54 3 up with a positive capital account but never gets any 

17:05:59 4 cash for it. And you -- and | could illustrate, you 

17:06: 03 5 know, that easily, but I think it's kind of obvious and 

17:06: 09 6 it just shows that his interpretation of Exhibit B 

17:06: 15 7 causes the operating agreenent not to work, which he 

17:06: 19 8 said in his own testinony, that it doesn't work. But, 

17: 06: 23 9 you know, these distributions of 70/30 and the basis is 

17: 06: 28 10 just -- you know, it's reasonable but it's not in 

17:06: 31 11 accordance with the operating agreenent. 

17:06: 35 12 The reason it doesn't work is he's interpreting 

17: 06: 39 13 it wong. If you interpret it the way | interpret it, 

17:06: 43 14 the operating agreenent works and the partners end up to 

17: 06: 47 15 50/50 after a period of time and nobody goes bel ow zero 

17: 06: 52 16 in their capital accounts. 

17: 06: 54 17 Q Any other opinions? 

17:06: 55 18 A. That's it. 

17: 06: 57 19 MR LEWN. | pass the witness. 

17:06: 59 20 ARBI TRATOR WALL: Do you want to take a break or 

17:07. 01 21 what are you thinking? 

17:07: 12 22 MR. GERRARD: No, no. | mean, unless the court 

17:07:14 23 reporter needs a break or sonebody el se needs a break, | 

17:07: 15 24 just want to plow through as quick as we can. 

17:07: 15 25 ARBI TRATOR WALL: Ckay.   
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Co : Co 9 
liquidate. You've got M. Bidsal receiving nore than 17:05:41 1 

17: 05: 48 2 his share of the profits and distributions, and CLA ends 

17:05: 54 3 up with a positive capital account but never gets any 

17:05:59 4 cash for it. And you -- and | could illustrate, you 

17:06: 03 5 know, that easily, but I think it's kind of obvious and 

17:06: 09 6 it just shows that his interpretation of Exhibit B 

17:06: 15 7 causes the operating agreenent not to work, which he 

17:06: 19 8 said in his own testinony, that it doesn't work. But, 

17: 06: 23 9 you know, these distributions of 70/30 and the basis is 

17: 06: 28 10 just -- you know, it's reasonable but it's not in 

17:06: 31 11 accordance with the operating agreenent. 

17:06: 35 12 The reason it doesn't work is he's interpreting 

17: 06: 39 13 it wong. If you interpret it the way | interpret it, 

17:06: 43 14 the operating agreenent works and the partners end up to 

17: 06: 47 15 50/50 after a period of time and nobody goes bel ow zero 

17: 06: 52 16 in their capital accounts. 

17: 06: 54 17 Q Any other opinions? 

17:06: 55 18 A. That's it. 

17: 06: 57 19 MR LEWN. | pass the witness. 

17:06: 59 20 ARBI TRATOR WALL: Do you want to take a break or 

17:07. 01 21 what are you thinking? 

17:07: 12 22 MR. GERRARD: No, no. | mean, unless the court 

17:07:14 23 reporter needs a break or sonebody el se needs a break, | 

17:07: 15 24 just want to plow through as quick as we can. 

17:07: 15 25 ARBI TRATOR WALL: Ckay.   
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·1· ·liquidate.· You've got Mr. Bidsal receiving more than

·2· ·his share of the profits and distributions, and CLA ends

·3· ·up with a positive capital account but never gets any

·4· ·cash for it.· And you -- and I could illustrate, you

·5· ·know, that easily, but I think it's kind of obvious and

·6· ·it just shows that his interpretation of Exhibit B

·7· ·causes the operating agreement not to work, which he

·8· ·said in his own testimony, that it doesn't work.· But,

·9· ·you know, these distributions of 70/30 and the basis is

10· ·just -- you know, it's reasonable but it's not in

11· ·accordance with the operating agreement.

12· · · · · The reason it doesn't work is he's interpreting

13· ·it wrong.· If you interpret it the way I interpret it,

14· ·the operating agreement works and the partners end up to

15· ·50/50 after a period of time and nobody goes below zero

16· ·in their capital accounts.

17· · · Q.· Any other opinions?

18· · · A.· That's it.

19· · · · · MR. LEWIN:· I pass the witness.

20· · · · · ARBITRATOR WALL:· Do you want to take a break or

21· ·what are you thinking?

22· · · · · MR. GERRARD:· No, no.· I mean, unless the court

23· ·reporter needs a break or somebody else needs a break, I

24· ·just want to plow through as quick as we can.

25· · · · · ARBITRATOR WALL:· Okay.
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17:07: 20 1 EXAM NATI ON 

17:07: 20 2 BY MR. GERRARD: 

17:07: 20 3 Q M. Cerety, let's start with this concept that 

17:07:20 4 kind of that you ended with. You sawin M. WIlcox's 

17:07: 22 5 report his Schedule 5 that -- basically his breakdown 

17:07: 26 6 how he cal cul ated the purchase price. Correct? 

17:07:29 7 A. | don't remenber what his Schedule 5 was, but he 

17:07:33 8 did have a schedule. 

17:07: 36 9 MR GERRARD: | don't know that we copied one 

17:07: 39 10 ever to put in the book. 

17:07: 41 11 ARBI TRATOR WALL: It was part of Exhibit 201, 

17:07: 44 12  Schedul e 5. 

17:07: 44 13 MR. GERRARD: So do you have the book there that 

17:07: 49 14 has 201 in? 

17:07: 49 15 ARBI TRATOR WALL: | don't know if we put it in 

17:07:51 16 t he book. 

17:07:52 17 MR LEWN |'ve got it here. 

17:07:55 18 BY MR. GERRARD: 

17:07. 56 19 Q So if we look at Schedule 5 -- 

17: 08: 02 20 MR LEWN Mnd if | look over his shoul der? 

17:08: 06 21 ARBI TRATOR WALL: Not at all. 

17:08: 08 22 MR GERRARD: Not at all. 

17:08: 10 23 ARBI TRATOR WALL: | think he was asking ne. 

17:08: 11 24 MR. CERRARD: | know. | shouldn't have answered. 

N
 

(6
) Sorry.   
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17:07: 20 1 EXAM NATI ON 

17:07: 20 2 BY MR. GERRARD: 

17:07: 20 3 Q M. Cerety, let's start with this concept that 

17:07:20 4 kind of that you ended with. You sawin M. WIlcox's 

17:07: 22 5 report his Schedule 5 that -- basically his breakdown 

17:07: 26 6 how he cal cul ated the purchase price. Correct? 

17:07:29 7 A. | don't remenber what his Schedule 5 was, but he 

17:07:33 8 did have a schedule. 

17:07: 36 9 MR GERRARD: | don't know that we copied one 

17:07: 39 10 ever to put in the book. 

17:07: 41 11 ARBI TRATOR WALL: It was part of Exhibit 201, 

17:07: 44 12  Schedul e 5. 

17:07: 44 13 MR. GERRARD: So do you have the book there that 

17:07: 49 14 has 201 in? 

17:07: 49 15 ARBI TRATOR WALL: | don't know if we put it in 

17:07:51 16 t he book. 

17:07:52 17 MR LEWN |'ve got it here. 

17:07:55 18 BY MR. GERRARD: 

17:07. 56 19 Q So if we look at Schedule 5 -- 

17: 08: 02 20 MR LEWN Mnd if | look over his shoul der? 

17:08: 06 21 ARBI TRATOR WALL: Not at all. 

17:08: 08 22 MR GERRARD: Not at all. 

17:08: 10 23 ARBI TRATOR WALL: | think he was asking ne. 

17:08: 11 24 MR. CERRARD: | know. | shouldn't have answered. 

N
 

(6
) Sorry.   
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·1· · · · · · · · · · · · ·EXAMINATION

·2· ·BY MR. GERRARD:

·3· · · Q.· Mr. Gerety, let's start with this concept that --

·4· ·kind of that you ended with.· You saw in Mr. Wilcox's

·5· ·report his Schedule 5 that -- basically his breakdown of

·6· ·how he calculated the purchase price.· Correct?

·7· · · A.· I don't remember what his Schedule 5 was, but he

·8· ·did have a schedule.

·9· · · · · MR. GERRARD:· I don't know that we copied one

10· ·ever to put in the book.

11· · · · · ARBITRATOR WALL:· It was part of Exhibit 201,

12· ·Schedule 5.

13· · · · · MR. GERRARD:· So do you have the book there that

14· ·has 201 in?

15· · · · · ARBITRATOR WALL:· I don't know if we put it in

16· ·the book.

17· · · · · MR. LEWIN:· I've got it here.

18· ·BY MR. GERRARD:

19· · · Q.· So if we look at Schedule 5 --

20· · · · · MR. LEWIN:· Mind if I look over his shoulder?

21· · · · · ARBITRATOR WALL:· Not at all.

22· · · · · MR. GERRARD:· Not at all.

23· · · · · ARBITRATOR WALL:· I think he was asking me.

24· · · · · MR. GERRARD:· I know.· I shouldn't have answered.

25· ·Sorry.
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age 
MR. LEWN: You know what? | think | have it. 1 

2 have his report. 

3 MR. GERRARD: You do? 

4 MR. LEWN: Yeah, | do. 

17:08: 16 5 MR. CGERRARD: Ckay. 

17:08: 16 6 BY MR. GERRARD: 

17:08: 16 7 Q Do you have that in front of you, sir? 

17:08: 17 8 A. | do. 

17:08: 18 9 Q So do you see in this formula -- let's start with 

17:08: 19 10 the fornula so we're clear. We go back to Exhibit 5 -- 

17:08: 21 11 ARBI TRATOR WALL: The operating agreenent. 

17:08: 23 12 BY MR. GERRARD: 

17:08:24 13 Q ~-- the operating agreenent that has the formula 

17:08: 26 14 init at Article 5, Section 4.2. And | know you 

17:08: 33 15 probably have this formula nenorized by now, but go 

17:08: 37 16 ahead and look at it. [It's on Page 11. 

17:08: 40 17 Ckay. 

17:08: 41 18 Let nme know when you're there. 

17:08: 43 19 I'm there. 

17:08: 44 20 Ckay. So you see the formula that we're | ooking 

17:08: 47 21 at. It's the last formula on that page right above the 

17:08:50 22 Section 4.3. 

17:08: 55 23 A. Yes. 

17:08: 55 24 Q So the formula says FW, which we know is fair 

17:09: 00 25 market value. Correct?   
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age 
MR. LEWN: You know what? | think | have it. 1 

2 have his report. 

3 MR. GERRARD: You do? 

4 MR. LEWN: Yeah, | do. 

17:08: 16 5 MR. CGERRARD: Ckay. 

17:08: 16 6 BY MR. GERRARD: 

17:08: 16 7 Q Do you have that in front of you, sir? 

17:08: 17 8 A. | do. 

17:08: 18 9 Q So do you see in this formula -- let's start with 

17:08: 19 10 the fornula so we're clear. We go back to Exhibit 5 -- 

17:08: 21 11 ARBI TRATOR WALL: The operating agreenent. 

17:08: 23 12 BY MR. GERRARD: 

17:08:24 13 Q ~-- the operating agreenent that has the formula 

17:08: 26 14 init at Article 5, Section 4.2. And | know you 

17:08: 33 15 probably have this formula nenorized by now, but go 

17:08: 37 16 ahead and look at it. [It's on Page 11. 

17:08: 40 17 Ckay. 

17:08: 41 18 Let nme know when you're there. 

17:08: 43 19 I'm there. 

17:08: 44 20 Ckay. So you see the formula that we're | ooking 

17:08: 47 21 at. It's the last formula on that page right above the 

17:08:50 22 Section 4.3. 

17:08: 55 23 A. Yes. 

17:08: 55 24 Q So the formula says FW, which we know is fair 

17:09: 00 25 market value. Correct?   
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·1· · · · · MR. LEWIN:· You know what?· I think I have it.  I

·2· ·have his report.

·3· · · · · MR. GERRARD:· You do?

·4· · · · · MR. LEWIN:· Yeah, I do.

·5· · · · · MR. GERRARD:· Okay.

·6· ·BY MR. GERRARD:

·7· · · Q.· Do you have that in front of you, sir?

·8· · · A.· I do.

·9· · · Q.· So do you see in this formula -- let's start with

10· ·the formula so we're clear.· We go back to Exhibit 5 --

11· · · · · ARBITRATOR WALL:· The operating agreement.

12· ·BY MR. GERRARD:

13· · · Q.· -- the operating agreement that has the formula

14· ·in it at Article 5, Section 4.2.· And I know you

15· ·probably have this formula memorized by now, but go

16· ·ahead and look at it.· It's on Page 11.

17· · · A.· Okay.

18· · · Q.· Let me know when you're there.

19· · · A.· I'm there.

20· · · Q.· Okay.· So you see the formula that we're looking

21· ·at.· It's the last formula on that page right above the

22· ·Section 4.3.

23· · · A.· Yes.

24· · · Q.· So the formula says FMV, which we know is fair

25· ·market value.· Correct?
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17:09: 02 1 A. Yes. 

17:09: 02 2 Q Mnus COP. Right? 

17:09: 04 3 A. Correct. 

17:09: 05 4 Q So that formula is designed to essentially 

17:09: 07 5 determ ne what the appreciation is in the property. 

17:09: 10 6 Ri ght ? 

17:09:10 7 A. | agree. 

17:09: 11 8 Q GCkay. And then we'd nultiply that in half, so 

17:09: 13 9 each party is supposed to get their half of the 

17:09: 16 10 appreciation. Right? 

17:09: 16 11 A. Correct. 

17:09: 17 12 Q And then we're supposed to add to that something 

17:09: 19 13 called capital contribution of the offering nenbers at 

17:09: 22 14 the time of purchasing the property. Do you see that? 

17:09: 25 15 A. | do. 

17:09: 26 16 Q Okay. So at the time -- there's only two types 

17:09: 30 17 of property this conpany has ever owned. Right? They 

17:09: 34 18 owned a note and then | ater they owned real property. 

17:09: 38 19 Correct? 

17:09: 38 20 A. Correct. 

17:09: 39 21 Q GCkay. So at the tine that they bought the note, 

17:09: 44 22 what was the capital contribution of M. Bidsal? 

17:09:50 23 1, 215, 000. Correct? 

17:09:51 24 A. Correct. 

17:09:51 25 Q And if -- at the time that they acquired the   
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17:09: 02 1 A. Yes. 

17:09: 02 2 Q Mnus COP. Right? 

17:09: 04 3 A. Correct. 

17:09: 05 4 Q So that formula is designed to essentially 

17:09: 07 5 determ ne what the appreciation is in the property. 

17:09: 10 6 Ri ght ? 

17:09:10 7 A. | agree. 

17:09: 11 8 Q GCkay. And then we'd nultiply that in half, so 

17:09: 13 9 each party is supposed to get their half of the 

17:09: 16 10 appreciation. Right? 

17:09: 16 11 A. Correct. 

17:09: 17 12 Q And then we're supposed to add to that something 

17:09: 19 13 called capital contribution of the offering nenbers at 

17:09: 22 14 the time of purchasing the property. Do you see that? 

17:09: 25 15 A. | do. 

17:09: 26 16 Q Okay. So at the time -- there's only two types 

17:09: 30 17 of property this conpany has ever owned. Right? They 

17:09: 34 18 owned a note and then | ater they owned real property. 

17:09: 38 19 Correct? 

17:09: 38 20 A. Correct. 

17:09: 39 21 Q GCkay. So at the tine that they bought the note, 

17:09: 44 22 what was the capital contribution of M. Bidsal? 

17:09:50 23 1, 215, 000. Correct? 

17:09:51 24 A. Correct. 

17:09:51 25 Q And if -- at the time that they acquired the   
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·1· · · A.· Yes.

·2· · · Q.· Minus COP.· Right?

·3· · · A.· Correct.

·4· · · Q.· So that formula is designed to essentially

·5· ·determine what the appreciation is in the property.

·6· ·Right?

·7· · · A.· I agree.

·8· · · Q.· Okay.· And then we'd multiply that in half, so

·9· ·each party is supposed to get their half of the

10· ·appreciation.· Right?

11· · · A.· Correct.

12· · · Q.· And then we're supposed to add to that something

13· ·called capital contribution of the offering members at

14· ·the time of purchasing the property.· Do you see that?

15· · · A.· I do.

16· · · Q.· Okay.· So at the time -- there's only two types

17· ·of property this company has ever owned.· Right?· They

18· ·owned a note and then later they owned real property.

19· ·Correct?

20· · · A.· Correct.

21· · · Q.· Okay.· So at the time that they bought the note,

22· ·what was the capital contribution of Mr. Bidsal?

23· ·1,215,000.· Correct?

24· · · A.· Correct.

25· · · Q.· And if -- at the time that they acquired the
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property through the deed in lieu, what was the capi t al 17:09: 53 1 

17:09: 56 2 contribution of M. Bidsal? 1,215,000. Correct? 

17:10:02 3 A. I'msorry. Repeat, please. 

17:10: 05 4 Q Sure. In Septenber of 2011 when they obtained 

17: 10: 08 5 the real property through the deed in lieu of 

17:10:10 6 foreclosure agreement, what was the capital contribution 

17:10: 17 7 on that date of M. Bidsal? 1,215,000. Correct? There 

17:10: 24 8 had been no sal es of any property yet. Right? 

17:10: 27 9 A. Yeah. It would be very close to that. | can't 

17: 10: 32 10 remenber if there were any distributions prior to that. 

17:10: 35 11 Q So under this formula, once we determ ne what the 

17: 10: 38 12 appreciation of the property is, M. Bidsal is supposed 

17:10: 41 13 to get back his capital contribution at the tine of 

17:10: 45 14 purchasing the property, which we've just established 

17: 10: 48 15 would be 1,215,000, but both you and M. WI cox have 

17: 10: 53 16 taken the position that it wouldn't be fair to give him 

17:10: 56 17 back 1,215,000 if he's already received sone return of 

17:11:01 18 capital fromthe sale of each of these buildings. 

17:11:05 19 Correct? 

17:11:05 20 A. Correct. 

17:11: 06 21 Q So if we didn't take into account the noney that 

17:10:11 22 M. Bidsal received fromthe sale of Building C 

17:11:15 23 Building B, and Building E, then you'd have to add it in 

17:11: 20 24 to this formula because his capital contribution would 

17:11:25 25 still be 1,215,000. Correct?   
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property through the deed in lieu, what was the capi t al 17:09: 53 1 

17:09: 56 2 contribution of M. Bidsal? 1,215,000. Correct? 

17:10:02 3 A. I'msorry. Repeat, please. 

17:10: 05 4 Q Sure. In Septenber of 2011 when they obtained 

17: 10: 08 5 the real property through the deed in lieu of 

17:10:10 6 foreclosure agreement, what was the capital contribution 

17:10: 17 7 on that date of M. Bidsal? 1,215,000. Correct? There 

17:10: 24 8 had been no sal es of any property yet. Right? 

17:10: 27 9 A. Yeah. It would be very close to that. | can't 

17: 10: 32 10 remenber if there were any distributions prior to that. 

17:10: 35 11 Q So under this formula, once we determ ne what the 

17: 10: 38 12 appreciation of the property is, M. Bidsal is supposed 

17:10: 41 13 to get back his capital contribution at the tine of 

17:10: 45 14 purchasing the property, which we've just established 

17: 10: 48 15 would be 1,215,000, but both you and M. WI cox have 

17: 10: 53 16 taken the position that it wouldn't be fair to give him 

17:10: 56 17 back 1,215,000 if he's already received sone return of 

17:11:01 18 capital fromthe sale of each of these buildings. 

17:11:05 19 Correct? 

17:11:05 20 A. Correct. 

17:11: 06 21 Q So if we didn't take into account the noney that 

17:10:11 22 M. Bidsal received fromthe sale of Building C 

17:11:15 23 Building B, and Building E, then you'd have to add it in 

17:11: 20 24 to this formula because his capital contribution would 

17:11:25 25 still be 1,215,000. Correct?   
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·1· ·property through the deed in lieu, what was the capital

·2· ·contribution of Mr. Bidsal?· 1,215,000.· Correct?

·3· · · A.· I'm sorry.· Repeat, please.

·4· · · Q.· Sure.· In September of 2011 when they obtained

·5· ·the real property through the deed in lieu of

·6· ·foreclosure agreement, what was the capital contribution

·7· ·on that date of Mr. Bidsal?· 1,215,000.· Correct?· There

·8· ·had been no sales of any property yet.· Right?

·9· · · A.· Yeah.· It would be very close to that.· I can't

10· ·remember if there were any distributions prior to that.

11· · · Q.· So under this formula, once we determine what the

12· ·appreciation of the property is, Mr. Bidsal is supposed

13· ·to get back his capital contribution at the time of

14· ·purchasing the property, which we've just established

15· ·would be 1,215,000, but both you and Mr. Wilcox have

16· ·taken the position that it wouldn't be fair to give him

17· ·back 1,215,000 if he's already received some return of

18· ·capital from the sale of each of these buildings.

19· ·Correct?

20· · · A.· Correct.

21· · · Q.· So if we didn't take into account the money that

22· ·Mr. Bidsal received from the sale of Building C,

23· ·Building B, and Building E, then you'd have to add it in

24· ·to this formula because his capital contribution would

25· ·still be 1,215,000.· Correct?
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17:11: 29 1 A. And you would al so have to -- 

17:11:31 2 Q Just a yes or no, sir. This is 

17:11: 33 3 cross-exam nation, and I'm not asking for your opinions. 

17:11: 33 4 You m ssed one part of it, but yes. 

17:11:35 5 Sir, is it yes or no? 

17:11:35 6 Yes. 

17:11: 36 7 Ckay. So although you're calling it an offset to 

17:11:39 8 what M. Bidsal would be entitled to receive under this 

17:11: 44 9 formula, it's not really an offset because if he hadn't 

17:11:50 10 received that noney there, he would receive it here. 

17:11:50 11 Correct? 

17:11:50 12 A. It depends on -- 

17:11:52 13 Q It's yes or no, sir. Yes or no? 

17:11:52 14 ARBI TRATOR WALL: Here's the thing: 

17:11:54 15 Cross-exam nation, as you've told me you've testified 

17:11: 56 16 quite a bit before, a yes/no question he is entitled to 

17:11:59 17 yes, no, | don't know, | don't recall, |I can't renenber, 

17:12: 03 18 | don't understand the question, or | can't answer it 

17:12:06 19 yes or no. 

17:12:08 20 THE W TNESS: Okay. 

17:12:09 21 Could you pl ease repeat? 

17:12:09 22 GERRARD: 

17:12:12 23 Sure. So if M. Bidsal had not received those 

17:12:15 24 distributions that reduced his capital contribution -- 

17:12:19 25 in other words, he hadn't received a share of the   
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17:11: 29 1 A. And you would al so have to -- 

17:11:31 2 Q Just a yes or no, sir. This is 

17:11: 33 3 cross-exam nation, and I'm not asking for your opinions. 

17:11: 33 4 You m ssed one part of it, but yes. 

17:11:35 5 Sir, is it yes or no? 

17:11:35 6 Yes. 

17:11: 36 7 Ckay. So although you're calling it an offset to 

17:11:39 8 what M. Bidsal would be entitled to receive under this 

17:11: 44 9 formula, it's not really an offset because if he hadn't 

17:11:50 10 received that noney there, he would receive it here. 

17:11:50 11 Correct? 

17:11:50 12 A. It depends on -- 

17:11:52 13 Q It's yes or no, sir. Yes or no? 

17:11:52 14 ARBI TRATOR WALL: Here's the thing: 

17:11:54 15 Cross-exam nation, as you've told me you've testified 

17:11: 56 16 quite a bit before, a yes/no question he is entitled to 

17:11:59 17 yes, no, | don't know, | don't recall, |I can't renenber, 

17:12: 03 18 | don't understand the question, or | can't answer it 

17:12:06 19 yes or no. 

17:12:08 20 THE W TNESS: Okay. 

17:12:09 21 Could you pl ease repeat? 

17:12:09 22 GERRARD: 

17:12:12 23 Sure. So if M. Bidsal had not received those 

17:12:15 24 distributions that reduced his capital contribution -- 

17:12:19 25 in other words, he hadn't received a share of the   
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·1· · · A.· And you would also have to --

·2· · · Q.· Just a yes or no, sir.· This is

·3· ·cross-examination, and I'm not asking for your opinions.

·4· · · A.· You missed one part of it, but yes.

·5· · · Q.· Sir, is it yes or no?

·6· · · A.· Yes.

·7· · · Q.· Okay.· So although you're calling it an offset to

·8· ·what Mr. Bidsal would be entitled to receive under this

·9· ·formula, it's not really an offset because if he hadn't

10· ·received that money there, he would receive it here.

11· ·Correct?

12· · · A.· It depends on --

13· · · Q.· It's yes or no, sir.· Yes or no?

14· · · · · ARBITRATOR WALL:· Here's the thing:

15· ·Cross-examination, as you've told me you've testified

16· ·quite a bit before, a yes/no question he is entitled to

17· ·yes, no, I don't know, I don't recall, I can't remember,

18· ·I don't understand the question, or I can't answer it

19· ·yes or no.

20· · · · · THE WITNESS:· Okay.

21· · · A.· Could you please repeat?

22· ·BY MR. GERRARD:

23· · · Q.· Sure.· So if Mr. Bidsal had not received those

24· ·distributions that reduced his capital contribution --

25· ·in other words, he hadn't received a share of the
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recei ved that same anount of nobney under 

ei ther your analysis or M. WI cox's anal ysis when you 

f or nul a? 

ect. 

But you, in doing your calculation, you 

said that M. Bidsal received too much 

e sale of Building C, B, and E. Correct? 

t. 

ARBI TRATOR WALL: Well, just B and E, | think. 

MR CGERRARD: C -- well, okay. Band E. That's 

BY MR. GERRARD 

u also took that into account. In other 

ney that he had received you didn't give 

back for that in your analysis when you 

is formula, did you? 

t follow what you're.. 

sure. Let nme make it clear for you 

rmul a says he gets a mllion 215, 000 

Ss what his contribution was on those two 

ct? 

t sure the fornula says that.   
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he woul d have 

applied this 
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proceeds fromthe sales of Buildings B, C, and E -- then 

recei ved that same anount of nobney under 

ei ther your analysis or M. WI cox's anal ysis when you 

f or nul a? 

ect. 

But you, in doing your calculation, you 

said that M. Bidsal received too much 

e sale of Building C, B, and E. Correct? 

t. 

ARBI TRATOR WALL: Well, just B and E, | think. 

MR CGERRARD: C -- well, okay. Band E. That's 

BY MR. GERRARD 

u also took that into account. In other 

ney that he had received you didn't give 

back for that in your analysis when you 

is formula, did you? 

t follow what you're.. 

sure. Let nme make it clear for you 

rmul a says he gets a mllion 215, 000 

Ss what his contribution was on those two 

ct? 

t sure the fornula says that.   
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·1· ·proceeds from the sales of Buildings B, C, and E -- then

·2· ·he would have received that same amount of money under

·3· ·either your analysis or Mr. Wilcox's analysis when you

·4· ·applied this formula?

·5· · · A.· No.

·6· · · Q.· Right?

·7· · · A.· Incorrect.

·8· · · Q.· Okay.· But you, in doing your calculation, you

·9· ·first of all said that Mr. Bidsal received too much

10· ·money from the sale of Building C, B, and E.· Correct?

11· · · A.· Correct.

12· · · · · ARBITRATOR WALL:· Well, just B and E, I think.

13· · · · · MR. GERRARD:· C -- well, okay.· B and E.· That's

14· ·fair.

15· ·BY MR. GERRARD:

16· · · Q.· And you also took that into account.· In other

17· ·words, the money that he had received you didn't give

18· ·him a credit back for that in your analysis when you

19· ·calculated this formula, did you?

20· · · A.· I don't follow what you're...

21· · · Q.· Well, sure.· Let me make it clear for you.

22· · · · · The formula says he gets a million 215,000

23· ·because that's what his contribution was on those two

24· ·dates.· Correct?

25· · · A.· I'm not sure the formula says that.
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17:13: 37 1 Q GCkay. Isn't that what the words say? It save, 

17:13: 37 2 "Capital contribution of the offering nmenber at the tine 

17:13:39 3 of purchasing the property,” and we just established 

17:13:45 4 what the property is. Right? There's only two 

17:13:47 5 properties they've ever owned, and on both of those 

17:13:51 6 dates, M. Bidsal, his contribution was 1,215, 000. 

17:13:56 7 Correct? 

17:13:56 8 A. But what's being -- 

17:13:58 9 Q Sir. Is it yes or no? 

17:14:00 10 | think you're m xing the properties. 

17: 14: 02 11 other words. 

17: 14: 02 12 Q Okay. So there was a note -- 

17: 14: 02 13 A. You're msinterpreting. 

17:14:02 14 Q There was a note. Right? And on the date that 

17:14: 03 15 they acquired the note, his contribution was a mllion 

17:14:08 16 215,000. Correct? 

17:14:09 17 A. Correct. 

17:14:10 18 Q And then later they acquired the real property, 

17:14:12 19 and on that date his contribution was a mllion 215, 000. 

17:14:18 20 Correct? 

17:14:18 21 A. Correct. 

17:14: 18 22 Q kay. 

17:14:20 23 A. Wen you say -- 

17:14: 21 24 Q Sir, there are no nore -- there is no question 

17:14:22 25 for you to answer.   
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17:13: 37 1 Q GCkay. Isn't that what the words say? It save, 

17:13: 37 2 "Capital contribution of the offering nmenber at the tine 

17:13:39 3 of purchasing the property,” and we just established 

17:13:45 4 what the property is. Right? There's only two 

17:13:47 5 properties they've ever owned, and on both of those 

17:13:51 6 dates, M. Bidsal, his contribution was 1,215, 000. 

17:13:56 7 Correct? 

17:13:56 8 A. But what's being -- 

17:13:58 9 Q Sir. Is it yes or no? 

17:14:00 10 | think you're m xing the properties. 

17: 14: 02 11 other words. 

17: 14: 02 12 Q Okay. So there was a note -- 

17: 14: 02 13 A. You're msinterpreting. 

17:14:02 14 Q There was a note. Right? And on the date that 

17:14: 03 15 they acquired the note, his contribution was a mllion 

17:14:08 16 215,000. Correct? 

17:14:09 17 A. Correct. 

17:14:10 18 Q And then later they acquired the real property, 

17:14:12 19 and on that date his contribution was a mllion 215, 000. 

17:14:18 20 Correct? 

17:14:18 21 A. Correct. 

17:14: 18 22 Q kay. 

17:14:20 23 A. Wen you say -- 

17:14: 21 24 Q Sir, there are no nore -- there is no question 

17:14:22 25 for you to answer.   
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·1· · · Q.· Okay.· Isn't that what the words say?· It says,

·2· ·"Capital contribution of the offering member at the time

·3· ·of purchasing the property," and we just established

·4· ·what the property is.· Right?· There's only two

·5· ·properties they've ever owned, and on both of those

·6· ·dates, Mr. Bidsal, his contribution was 1,215,000.

·7· ·Correct?

·8· · · A.· But what's being --

·9· · · Q.· Sir.· Is it yes or no?

10· · · A.· I think you're mixing the properties.· No, in

11· ·other words.

12· · · Q.· Okay.· So there was a note --

13· · · A.· You're misinterpreting.

14· · · Q.· There was a note.· Right?· And on the date that

15· ·they acquired the note, his contribution was a million

16· ·215,000.· Correct?

17· · · A.· Correct.

18· · · Q.· And then later they acquired the real property,

19· ·and on that date his contribution was a million 215,000.

20· ·Correct?

21· · · A.· Correct.

22· · · Q.· Okay.

23· · · A.· When you say --

24· · · Q.· Sir, there are no more -- there is no question

25· ·for you to answer.
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17:14: 22 1 A. Ckay. rage = 

17:14: 24 2 Q So you basically reduced the formula by what you 

17:14: 29 3 thought was fair. Not by what it says but what you 

17:14:31 4 thought was fair because he had received a return of 

17:14: 32 5 capital, and then you also tried to deduct on the other 

17:14: 34 6 side by saying he'd received too nuch. Didn't you? 

17:14: 38 7 A. No. | balanced it out. 

17:14:40 8 Q So let's talk about the basic fundanenta 

17:14: 45 9 disconnect between you and M. WI cox. 

17:14: 49 10 A. Al right. 

17:14: 49 11 Q You have taken a position under this operating 

17: 14: 52 12 agreement that unless we are tal king about cash 

17: 14:59 13 distributions of profits fromoperations that result in 

17:15:02 14 ordinary incone, everything other than that is a capital 

17: 15: 07 15 transaction. That's your interpretation of Exhibit B. 

17:15:11 16 Correct? 

17:15:11 17 A It is. 

17:15:12 18 Q Okay. And M. WIlcox has interpreted Exhibit B 

17:15: 20 19 to say, no, capital transaction is something that's been 

17:15:24 20 determ ned by the parties in this operating agreenent to 

17:15: 27 21 be either a cashout financing or a sale of all or a 

17: 15: 33 22 substantial portion of the conpany's assets. Correct? 

17: 15: 36 23 MR LEWN. Objection. That msstates -- that 

17:15:39 24 m sstates M. WI cox's testinony. 

17:15:41 25 ARBI TRATOR WALL: Well, he heard it, so he can   
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17:14: 22 1 A. Ckay. rage = 

17:14: 24 2 Q So you basically reduced the formula by what you 

17:14: 29 3 thought was fair. Not by what it says but what you 

17:14:31 4 thought was fair because he had received a return of 

17:14: 32 5 capital, and then you also tried to deduct on the other 

17:14: 34 6 side by saying he'd received too nuch. Didn't you? 

17:14: 38 7 A. No. | balanced it out. 

17:14:40 8 Q So let's talk about the basic fundanenta 

17:14: 45 9 disconnect between you and M. WI cox. 

17:14: 49 10 A. Al right. 

17:14: 49 11 Q You have taken a position under this operating 

17: 14: 52 12 agreement that unless we are tal king about cash 

17: 14:59 13 distributions of profits fromoperations that result in 

17:15:02 14 ordinary incone, everything other than that is a capital 

17: 15: 07 15 transaction. That's your interpretation of Exhibit B. 

17:15:11 16 Correct? 

17:15:11 17 A It is. 

17:15:12 18 Q Okay. And M. WIlcox has interpreted Exhibit B 

17:15: 20 19 to say, no, capital transaction is something that's been 

17:15:24 20 determ ned by the parties in this operating agreenent to 

17:15: 27 21 be either a cashout financing or a sale of all or a 

17: 15: 33 22 substantial portion of the conpany's assets. Correct? 

17: 15: 36 23 MR LEWN. Objection. That msstates -- that 

17:15:39 24 m sstates M. WI cox's testinony. 

17:15:41 25 ARBI TRATOR WALL: Well, he heard it, so he can   
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·1· · · A.· Okay.

·2· · · Q.· So you basically reduced the formula by what you

·3· ·thought was fair.· Not by what it says but what you

·4· ·thought was fair because he had received a return of

·5· ·capital, and then you also tried to deduct on the other

·6· ·side by saying he'd received too much.· Didn't you?

·7· · · A.· No.· I balanced it out.

·8· · · Q.· So let's talk about the basic fundamental

·9· ·disconnect between you and Mr. Wilcox.

10· · · A.· All right.

11· · · Q.· You have taken a position under this operating

12· ·agreement that unless we are talking about cash

13· ·distributions of profits from operations that result in

14· ·ordinary income, everything other than that is a capital

15· ·transaction.· That's your interpretation of Exhibit B.

16· ·Correct?

17· · · A.· It is.

18· · · Q.· Okay.· And Mr. Wilcox has interpreted Exhibit B

19· ·to say, no, capital transaction is something that's been

20· ·determined by the parties in this operating agreement to

21· ·be either a cashout financing or a sale of all or a

22· ·substantial portion of the company's assets.· Correct?

23· · · · · MR. LEWIN:· Objection.· That misstates -- that

24· ·misstates Mr. Wilcox's testimony.

25· · · · · ARBITRATOR WALL:· Well, he heard it, so he can
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17:15:43 1 

17:15: 44 2 

17:15: 44 3 BY MR. GERRARD: 

17:15:45 4 Q Okay. Soin M. Wlcox's view, in his 

17:15: 49 5 interpretation of this and, by the way, also 

17: 15: 52 6 M. Bidsal's interpretation, if something does not fit 

17: 15: 57 7 into that definition | just gave you of capital 

17:16:01 8 transaction, it's supposed to be a 50/50 allocation. 

17:16:05 9 Correct? 

17: 16: 05 10 A. That was Chris's opinion, yes. 

17:16: 07 11 Q Right. And that's something that's far broader 

17:16:10 12 than just this narrow thing that you defined as being 

17:16: 13 13 cash distributions of profits from operations resulting 

17:16:18 14 in ordinary income. Right? 

17:16: 20 15 A. No, it's not broader. 

17:16: 22 16 Q You don't think it's broader? 

17: 16: 23 17 A. | think it's narrower. 

17: 16: 23 18 Q Oh, you don't think that the definition -- 

17:16: 25 19 ARBI TRATOR WALL: Depends on which way you're 

17: 16: 28 20 looking at it. It's narrower on cash -- on what's 50/50 

17: 16: 34 21 or it's narrower on what's 70/30. 

17:16: 36 22 BY MR. GERRARD: 

17: 16: 37 23 Q It's much broader as to what would apply for 

17:16: 40 24 50/50 allocations and distributions. Correct? 

17: 16: 43 25 M. WIlcox's approach will result in nore things   
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17:15:43 1 

17:15: 44 2 

17:15: 44 3 BY MR. GERRARD: 

17:15:45 4 Q Okay. Soin M. Wlcox's view, in his 

17:15: 49 5 interpretation of this and, by the way, also 

17: 15: 52 6 M. Bidsal's interpretation, if something does not fit 

17: 15: 57 7 into that definition | just gave you of capital 

17:16:01 8 transaction, it's supposed to be a 50/50 allocation. 

17:16:05 9 Correct? 

17: 16: 05 10 A. That was Chris's opinion, yes. 

17:16: 07 11 Q Right. And that's something that's far broader 

17:16:10 12 than just this narrow thing that you defined as being 

17:16: 13 13 cash distributions of profits from operations resulting 

17:16:18 14 in ordinary income. Right? 

17:16: 20 15 A. No, it's not broader. 

17:16: 22 16 Q You don't think it's broader? 

17: 16: 23 17 A. | think it's narrower. 

17: 16: 23 18 Q Oh, you don't think that the definition -- 

17:16: 25 19 ARBI TRATOR WALL: Depends on which way you're 

17: 16: 28 20 looking at it. It's narrower on cash -- on what's 50/50 

17: 16: 34 21 or it's narrower on what's 70/30. 

17:16: 36 22 BY MR. GERRARD: 

17: 16: 37 23 Q It's much broader as to what would apply for 

17:16: 40 24 50/50 allocations and distributions. Correct? 

17: 16: 43 25 M. WIlcox's approach will result in nore things   
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·1· ·answer.

·2· · · A.· Yes.

·3· ·BY MR. GERRARD:

·4· · · Q.· Okay.· So in Mr. Wilcox's view, in his

·5· ·interpretation of this and, by the way, also

·6· ·Mr. Bidsal's interpretation, if something does not fit

·7· ·into that definition I just gave you of capital

·8· ·transaction, it's supposed to be a 50/50 allocation.

·9· ·Correct?

10· · · A.· That was Chris's opinion, yes.

11· · · Q.· Right.· And that's something that's far broader

12· ·than just this narrow thing that you defined as being

13· ·cash distributions of profits from operations resulting

14· ·in ordinary income.· Right?

15· · · A.· No, it's not broader.

16· · · Q.· You don't think it's broader?

17· · · A.· I think it's narrower.

18· · · Q.· Oh, you don't think that the definition --

19· · · · · ARBITRATOR WALL:· Depends on which way you're

20· ·looking at it.· It's narrower on cash -- on what's 50/50

21· ·or it's narrower on what's 70/30.

22· ·BY MR. GERRARD:

23· · · Q.· It's much broader as to what would apply for

24· ·50/50 allocations and distributions.· Correct?

25· ·Mr. Wilcox's approach will result in more things
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17: 16: 46 qualifying for 50/50 distributions. Correct? 

17:16:50 A. That is correct. 

17: 16: 50 Q Let's look at what the actual operating agreenent 

17:16: 54 says. Let's look at Exhibit Ato the operating 

17:16:59 agreenent. 

17:16: 59 ARBI TRATOR WALL: Page 23. 

17:17:01 MR. GERRARD: Exhibit 5 and we will be | ooking at 

17:17: 04 Page 23. 

17:17:04 BY MR. GERRARD: 

17:17:12 Q Let ne know when you're there, sir. Do you have 

17:17:19 t hat open? 

17:17:20 

17:17:21 Q Okay. So here in Section 5.1 it says, "each 

17:17: 27 member's distributive share of income, gain, |oss 

17:17: 32 deduction or credit." That's pretty much everything. 

17:17: 32 Ri ght ? 

17:17: 32 A. Correct. 

17:17:35 Q So each menber's distributive share is going to 
17:17: 43 A. Correct. 
17:17:50 gain, loss, deduction or credit shall be allocated anong 

17:17. 54 the nmenbers in proportion to their percentage interest 

17:17:58 as set forth in Exhibit B." Let's stop there. That's 

17:18:03 t he 50/50 percentage. Correct?   
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17: 16: 46 qualifying for 50/50 distributions. Correct? 

17:16:50 A. That is correct. 

17: 16: 50 Q Let's look at what the actual operating agreenent 

17:16: 54 says. Let's look at Exhibit Ato the operating 

17:16:59 agreenent. 

17:16: 59 ARBI TRATOR WALL: Page 23. 

17:17:01 MR. GERRARD: Exhibit 5 and we will be | ooking at 

17:17: 04 Page 23. 

17:17:04 BY MR. GERRARD: 

17:17:12 Q Let ne know when you're there, sir. Do you have 

17:17:19 t hat open? 

17:17:20 

17:17:21 Q Okay. So here in Section 5.1 it says, "each 

17:17: 27 member's distributive share of income, gain, |oss 

17:17: 32 deduction or credit." That's pretty much everything. 

17:17: 32 Ri ght ? 

17:17: 32 A. Correct. 

17:17:35 Q So each menber's distributive share is going to 
17:17: 43 A. Correct. 
17:17:50 gain, loss, deduction or credit shall be allocated anong 

17:17. 54 the nmenbers in proportion to their percentage interest 

17:17:58 as set forth in Exhibit B." Let's stop there. That's 

17:18:03 t he 50/50 percentage. Correct?   
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·1· ·qualifying for 50/50 distributions.· Correct?

·2· · · A.· That is correct.

·3· · · Q.· Let's look at what the actual operating agreement

·4· ·says.· Let's look at Exhibit A to the operating

·5· ·agreement.

·6· · · · · ARBITRATOR WALL:· Page 23.

·7· · · · · MR. GERRARD:· Exhibit 5 and we will be looking at

·8· ·Page 23.

·9· ·BY MR. GERRARD:

10· · · Q.· Let me know when you're there, sir.· Do you have

11· ·that open?

12· · · A.· Yes, I do.

13· · · Q.· Okay.· So here in Section 5.1 it says, "each

14· ·member's distributive share of income, gain, loss

15· ·deduction or credit."· That's pretty much everything.

16· ·Right?

17· · · A.· Correct.

18· · · Q.· So each member's distributive share is going to
20· · · A.· Correct.
22· ·gain, loss, deduction or credit shall be allocated among

23· ·the members in proportion to their percentage interest

24· ·as set forth in Exhibit B."· Let's stop there.· That's

25· ·the 50/50 percentage.· Correct?
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17:18:04 1 A. Correct. rage 92 

17:18:04 2 Q "...subject to the preferred allocation schedule 

17:18: 07 3 contained in Exhibit B." Did read that right? 

17:18:10 4 A. Yes, you did. 

17:18:11 5 Q So that creates a general rule that everything in 

17:18:14 6 this conpany is going to be divided 50/50 unless you 

17:18:17 7 trigger the preferred allocations. Correct? 

17:18:19 8 A. Correct. 

17:18:21 9 Q Okay. So then when we go to Exhibit B -- 

17:18: 23 10 MR LEWN. Keep your voice up. 

17:18:25 11 ARBI TRATOR WALL: Sorry? 

17:18: 26 12 MR LEWN. | just told himto keep his voice up. 

17:18:27 13 GERRARD: 

17:18: 27 14 Q So then when we go to Exhibit B, we have | anguage 

17:18:35 15 in the first paragraph. The language in the first 

17:18: 39 16 paragraph -- well, before we go there, let's nake one 

17:18:43 17 thing clear. Your determ nation and your opinions of 

17:18: 46 18 what a capital transaction is is not based upon the 

17:18:50 19 operating agreement. It's based upon what a capital 

17:18:53 20 transaction would be for tax purposes. Correct? 

17:18:56 21 A. Not just tax. So not correct. 

17:19:01 22 Q GCkay. So where in this -- strike that. That 

17:19: 05 23 won't get us anywhere. 

17:19: 06 24 These cash -- let's read the first sentence. It 

17:19:09 25 says, "Cash distributions fromcapital transactions wll   
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17:18:04 1 A. Correct. rage 92 

17:18:04 2 Q "...subject to the preferred allocation schedule 

17:18: 07 3 contained in Exhibit B." Did read that right? 

17:18:10 4 A. Yes, you did. 

17:18:11 5 Q So that creates a general rule that everything in 

17:18:14 6 this conpany is going to be divided 50/50 unless you 

17:18:17 7 trigger the preferred allocations. Correct? 

17:18:19 8 A. Correct. 

17:18:21 9 Q Okay. So then when we go to Exhibit B -- 

17:18: 23 10 MR LEWN. Keep your voice up. 

17:18:25 11 ARBI TRATOR WALL: Sorry? 

17:18: 26 12 MR LEWN. | just told himto keep his voice up. 

17:18:27 13 GERRARD: 

17:18: 27 14 Q So then when we go to Exhibit B, we have | anguage 

17:18:35 15 in the first paragraph. The language in the first 

17:18: 39 16 paragraph -- well, before we go there, let's nake one 

17:18:43 17 thing clear. Your determ nation and your opinions of 

17:18: 46 18 what a capital transaction is is not based upon the 

17:18:50 19 operating agreement. It's based upon what a capital 

17:18:53 20 transaction would be for tax purposes. Correct? 

17:18:56 21 A. Not just tax. So not correct. 

17:19:01 22 Q GCkay. So where in this -- strike that. That 

17:19: 05 23 won't get us anywhere. 

17:19: 06 24 These cash -- let's read the first sentence. It 

17:19:09 25 says, "Cash distributions fromcapital transactions wll   
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·1· · · A.· Correct.

·2· · · Q.· "...subject to the preferred allocation schedule

·3· ·contained in Exhibit B."· Did I read that right?

·4· · · A.· Yes, you did.

·5· · · Q.· So that creates a general rule that everything in

·6· ·this company is going to be divided 50/50 unless you

·7· ·trigger the preferred allocations.· Correct?

·8· · · A.· Correct.

·9· · · Q.· Okay.· So then when we go to Exhibit B --

10· · · · · MR. LEWIN:· Keep your voice up.

11· · · · · ARBITRATOR WALL:· Sorry?

12· · · · · MR. LEWIN:· I just told him to keep his voice up.

13· ·BY MR. GERRARD:

14· · · Q.· So then when we go to Exhibit B, we have language

15· ·in the first paragraph.· The language in the first

16· ·paragraph -- well, before we go there, let's make one

17· ·thing clear.· Your determination and your opinions of

18· ·what a capital transaction is is not based upon the

19· ·operating agreement.· It's based upon what a capital

20· ·transaction would be for tax purposes.· Correct?

21· · · A.· Not just tax.· So not correct.

22· · · Q.· Okay.· So where in this -- strike that.· That

23· ·won't get us anywhere.

24· · · · · These cash -- let's read the first sentence.· It

25· ·says, "Cash distributions from capital transactions will
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:19: 13 1 be distributed per the following nethod." So the 20° 

17:19:15 2 nmenbers of the LLC have deci ded what things are going to 

17:19:20 3 be distributed and allocated in accordance with these 

17:19: 24 4 steps. Correct? 

17:19: 25 5 A. The nmenbers, yes. 

17:19: 32 6 Q And by the way, this says distributions and 

17:19: 36 7 allocations, doesn't it? Says preferred allocation and 

17:19: 42 8 distribution schedul e? 

17:19:43 9 A. Yes. 

17:19: 44 10 Q So that means the things that we see in this 

17:19: 47 11 waterfall are supposed to be allocated and distributed 

17:19:51 12 in accordance with this schedule. Correct? 

17:19:53 13 A. Yes. 

17:19:54 14 Q AI right. So if we look at the first sentence 

17:19: 57 15 after this -- the one | just read, it says, "Upon any 

17: 20: 01 16 refinancing event." That's pretty self-explanatory. 

17: 20: 05 17 Ri ght? You understand what that neans, don't you? 

17:20: 07 18 A. Yes. 

17: 20: 08 19 Q "...and upon the sale of conpany asset." It's 

17:20: 11 20 singular. Isn't it? 

17:20: 12 21 A It is. 

17: 20: 13 22 Q Okay. And at the tine that this | anguage was 

17: 20: 16 23 devel oped, this operating agreenent went back and forth 

17:20: 20 24 between the nenbers for many nonths before it was ever 

17: 20: 23 25 signed. Were you aware of that?   
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17:19: 13 1 be distributed per the following nethod." So the 20° 

17:19:15 2 nmenbers of the LLC have deci ded what things are going to 

17:19:20 3 be distributed and allocated in accordance with these 

17:19: 24 4 steps. Correct? 

17:19: 25 5 A. The nmenbers, yes. 

17:19: 32 6 Q And by the way, this says distributions and 

17:19: 36 7 allocations, doesn't it? Says preferred allocation and 

17:19: 42 8 distribution schedul e? 

17:19:43 9 A. Yes. 

17:19: 44 10 Q So that means the things that we see in this 

17:19: 47 11 waterfall are supposed to be allocated and distributed 

17:19:51 12 in accordance with this schedule. Correct? 

17:19:53 13 A. Yes. 

17:19:54 14 Q AI right. So if we look at the first sentence 

17:19: 57 15 after this -- the one | just read, it says, "Upon any 

17: 20: 01 16 refinancing event." That's pretty self-explanatory. 

17: 20: 05 17 Ri ght? You understand what that neans, don't you? 

17:20: 07 18 A. Yes. 

17: 20: 08 19 Q "...and upon the sale of conpany asset." It's 

17:20: 11 20 singular. Isn't it? 

17:20: 12 21 A It is. 

17: 20: 13 22 Q Okay. And at the tine that this | anguage was 

17: 20: 16 23 devel oped, this operating agreenent went back and forth 

17:20: 20 24 between the nenbers for many nonths before it was ever 

17: 20: 23 25 signed. Were you aware of that?   
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·1· ·be distributed per the following method."· So the

·2· ·members of the LLC have decided what things are going to

·3· ·be distributed and allocated in accordance with these

·4· ·steps.· Correct?

·5· · · A.· The members, yes.

·6· · · Q.· And by the way, this says distributions and

·7· ·allocations, doesn't it?· Says preferred allocation and

·8· ·distribution schedule?

·9· · · A.· Yes.

10· · · Q.· So that means the things that we see in this

11· ·waterfall are supposed to be allocated and distributed

12· ·in accordance with this schedule.· Correct?

13· · · A.· Yes.

14· · · Q.· All right.· So if we look at the first sentence

15· ·after this -- the one I just read, it says, "Upon any

16· ·refinancing event."· That's pretty self-explanatory.

17· ·Right?· You understand what that means, don't you?

18· · · A.· Yes.

19· · · Q.· "...and upon the sale of company asset."· It's

20· ·singular.· Isn't it?

21· · · A.· It is.

22· · · Q.· Okay.· And at the time that this language was

23· ·developed, this operating agreement went back and forth

24· ·between the members for many months before it was ever

25· ·signed.· Were you aware of that?
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17: 20: 24 1 A. 1've been informed of that. rage = 

17:20: 26 2 Q Okay. All right. And at the tine that this 

17:20: 28 3 was -- let's use early Septenber -- okay -- early 

17:20: 32 4  Septenber 2011 as a marker because we have an exhibit 

17:20: 36 5 that shows that this |anguage was in the operating 

17:20: 39 6 agreement by that point in tine. So in early Septenber 

17: 20: 44 7 of 2011, what did this conpany own? 

17:20: 47 8 A. | believe it just owned a prom ssory note. 

17: 20: 54 9 Q Right. [It had one asset, which was a note, and 

17:20: 57 10 if it sold that one asset, whatever it got for it would 

17:21: 01 11 have been essentially a liquidation event. It would 

17:21. 04 12 have been all that there was to sell. R ght? 

17:21:07 13 Well, it could have -- no. 

17:21:10 14 It's yes or no. [If they sold at that -- 

17:21:11 15 No. There's other options. 

17:21:13 16 -- point in tine, was there sonething el se that 

17:21:15 17 they had to sell other than the note? 

17:21: 17 18 A. That was the only thing to sell. 

17:21: 19 19 Q Al right. Thank you. 

17:21: 21 20 And then the next thing it says is, "Cash is 

17:21:23 21 distributed according to a stepdown allocation. If 

17:21. 27 22 there's the sale of 'conpany asset,'" and then we go to 

17:21. 33 23 the bottom This is the |Ianguage that you were nost 

17:21: 37 24 persuaded by. Right? The |anguage that says, "It is 

17:21:38 25 the express intent of the parties.” Right?   
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17: 20: 24 1 A. 1've been informed of that. rage = 

17:20: 26 2 Q Okay. All right. And at the tine that this 

17:20: 28 3 was -- let's use early Septenber -- okay -- early 

17:20: 32 4  Septenber 2011 as a marker because we have an exhibit 

17:20: 36 5 that shows that this |anguage was in the operating 

17:20: 39 6 agreement by that point in tine. So in early Septenber 

17: 20: 44 7 of 2011, what did this conpany own? 

17:20: 47 8 A. | believe it just owned a prom ssory note. 

17: 20: 54 9 Q Right. [It had one asset, which was a note, and 

17:20: 57 10 if it sold that one asset, whatever it got for it would 

17:21: 01 11 have been essentially a liquidation event. It would 

17:21. 04 12 have been all that there was to sell. R ght? 

17:21:07 13 Well, it could have -- no. 

17:21:10 14 It's yes or no. [If they sold at that -- 

17:21:11 15 No. There's other options. 

17:21:13 16 -- point in tine, was there sonething el se that 

17:21:15 17 they had to sell other than the note? 

17:21: 17 18 A. That was the only thing to sell. 

17:21: 19 19 Q Al right. Thank you. 

17:21: 21 20 And then the next thing it says is, "Cash is 

17:21:23 21 distributed according to a stepdown allocation. If 

17:21. 27 22 there's the sale of 'conpany asset,'" and then we go to 

17:21. 33 23 the bottom This is the |Ianguage that you were nost 

17:21: 37 24 persuaded by. Right? The |anguage that says, "It is 

17:21:38 25 the express intent of the parties.” Right?   
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·1· · · A.· I've been informed of that.

·2· · · Q.· Okay.· All right.· And at the time that this

·3· ·was -- let's use early September -- okay -- early

·4· ·September 2011 as a marker because we have an exhibit

·5· ·that shows that this language was in the operating

·6· ·agreement by that point in time.· So in early September

·7· ·of 2011, what did this company own?

·8· · · A.· I believe it just owned a promissory note.

·9· · · Q.· Right.· It had one asset, which was a note, and

10· ·if it sold that one asset, whatever it got for it would

11· ·have been essentially a liquidation event.· It would

12· ·have been all that there was to sell.· Right?

13· · · A.· Well, it could have -- no.

14· · · Q.· It's yes or no.· If they sold at that --

15· · · A.· No.· There's other options.

16· · · Q.· -- point in time, was there something else that

17· ·they had to sell other than the note?

18· · · A.· That was the only thing to sell.

19· · · Q.· All right.· Thank you.

20· · · · · And then the next thing it says is, "Cash is

21· ·distributed according to a stepdown allocation.· If

22· ·there's the sale of 'company asset,'" and then we go to

23· ·the bottom.· This is the language that you were most

24· ·persuaded by.· Right?· The language that says, "It is

25· ·the express intent of the parties."· Right?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:21: 38 1 A. Correct. rage > 

17:21: 38 2 Q And it says, "It is the express intent of the 

17:21: 41 3 parties that cash distributions of profits refers to 

17:21:45 4 distributions generated from operations resulting in 

17:21: 49 5 ordinary income in contrast to" -- what does that word 

17:21:54 6 mean to you? In conpared to or as opposed to? Is that 

17:21:59 7 what we're tal king about? 

17:22:00 8 A. Yes. 

17:22:01 9 Q Okay. "As opposed to or in contrast to cash 

17:22:03 10 distributions arising fromcapital transactions or 

17:22:08 11 nonrecurring events such as a sale of all or a 

17:22:13 12 substantial portion of the conpany's assets or a cashout 

17:22:13 13 financing." 

17:22: 16 14 Do you see that |anguage? 

17:22:18 15 A. | do. 

17:22:19 16 Q Okay. So M. Bidsal has testified that what was 

17:22: 22 17 i ntended by the parties when this |anguage was put in 

17:22: 26 18 was that if there was an event that happened in this 

17:22: 29 19 conpany that resulted in a sufficient anount of noney, 

17:22: 33 20 that they could return to both nmenbers all the capital 

17:22: 34 21 that they had put in, that that's when they were going 

17:22: 37 22 to return that capital. 

17:22:39 23 Do you believe that that interpretation is 

17:22: 41 24 consistent wth the words you see on this page? 

17:22: 44 25 A. No.   
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17:21: 38 1 A. Correct. rage > 

17:21: 38 2 Q And it says, "It is the express intent of the 

17:21: 41 3 parties that cash distributions of profits refers to 

17:21:45 4 distributions generated from operations resulting in 

17:21: 49 5 ordinary income in contrast to" -- what does that word 

17:21:54 6 mean to you? In conpared to or as opposed to? Is that 

17:21:59 7 what we're tal king about? 

17:22:00 8 A. Yes. 

17:22:01 9 Q Okay. "As opposed to or in contrast to cash 

17:22:03 10 distributions arising fromcapital transactions or 

17:22:08 11 nonrecurring events such as a sale of all or a 

17:22:13 12 substantial portion of the conpany's assets or a cashout 

17:22:13 13 financing." 

17:22: 16 14 Do you see that |anguage? 

17:22:18 15 A. | do. 

17:22:19 16 Q Okay. So M. Bidsal has testified that what was 

17:22: 22 17 i ntended by the parties when this |anguage was put in 

17:22: 26 18 was that if there was an event that happened in this 

17:22: 29 19 conpany that resulted in a sufficient anount of noney, 

17:22: 33 20 that they could return to both nmenbers all the capital 

17:22: 34 21 that they had put in, that that's when they were going 

17:22: 37 22 to return that capital. 

17:22:39 23 Do you believe that that interpretation is 

17:22: 41 24 consistent wth the words you see on this page? 

17:22: 44 25 A. No.   
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·1· · · A.· Correct.

·2· · · Q.· And it says, "It is the express intent of the

·3· ·parties that cash distributions of profits refers to

·4· ·distributions generated from operations resulting in

·5· ·ordinary income in contrast to" -- what does that word

·6· ·mean to you?· In compared to or as opposed to?· Is that

·7· ·what we're talking about?

·8· · · A.· Yes.

·9· · · Q.· Okay.· "As opposed to or in contrast to cash

10· ·distributions arising from capital transactions or

11· ·nonrecurring events such as a sale of all or a

12· ·substantial portion of the company's assets or a cashout

13· ·financing."

14· · · · · Do you see that language?

15· · · A.· I do.

16· · · Q.· Okay.· So Mr. Bidsal has testified that what was

17· ·intended by the parties when this language was put in

18· ·was that if there was an event that happened in this

19· ·company that resulted in a sufficient amount of money,

20· ·that they could return to both members all the capital

21· ·that they had put in, that that's when they were going

22· ·to return that capital.

23· · · · · Do you believe that that interpretation is

24· ·consistent with the words you see on this page?

25· · · A.· No.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:22: 44 1 Q Okay. And the reason you think it's not rage = 

17:22: 47 2 consistent is because of your conclusion that you' ve 

17:22:50 3 come up with that only cash that was generated from 

17: 22: 56 4 operations that resulted in ordinary incone could be 

17:22:59 5 divided 50/50. Everything else by definition under your 

17:23:03 6 analysis had to be 70/30. Right? 

17: 23: 06 7 A. That's not the only -- 

17:23: 07 8 Q Ckay. But that's primarily your reasoning. 

17:23:10 9 Ri ght ? 

17:23:10 10 A. One of the primary reasons, yes. 

17:23:15 11 Q Cay. So -- 

17:23:15 12 MR LEWN. You're stepping on his answers. @Gve 

17:23:18 13 hima chance to -- 

17:23:18 14 MR. GERRARD: | apologize. If | am |'msorry. 

17:23: 21 15 |'mnot trying to do that. |'mjust trying to nove 

17:23: 23 16 along so that we can get done. 

17:23: 24 17 ARBI TRATOR WALL: All right. 

17:23: 28 18 GERRARD: 

17:23:29 19 You know who Chris Wlcox is. Right? 

17:23:31 20 Yes, | do. 

17:23:33 21 And you've dealt with himover the years many 

17:23:36 22 Ri ght ? 

17: 23: 36 23 Yeah. We're friends. 

17:23: 37 24 Q Yeah. And what's his reputation in town as a 

17:23:41 25 certified public accountant?   
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17:22: 44 1 Q Okay. And the reason you think it's not rage = 

17:22: 47 2 consistent is because of your conclusion that you' ve 

17:22:50 3 come up with that only cash that was generated from 

17: 22: 56 4 operations that resulted in ordinary incone could be 

17:22:59 5 divided 50/50. Everything else by definition under your 

17:23:03 6 analysis had to be 70/30. Right? 

17: 23: 06 7 A. That's not the only -- 

17:23: 07 8 Q Ckay. But that's primarily your reasoning. 

17:23:10 9 Ri ght ? 

17:23:10 10 A. One of the primary reasons, yes. 

17:23:15 11 Q Cay. So -- 

17:23:15 12 MR LEWN. You're stepping on his answers. @Gve 

17:23:18 13 hima chance to -- 

17:23:18 14 MR. GERRARD: | apologize. If | am |'msorry. 

17:23: 21 15 |'mnot trying to do that. |'mjust trying to nove 

17:23: 23 16 along so that we can get done. 

17:23: 24 17 ARBI TRATOR WALL: All right. 

17:23: 28 18 GERRARD: 

17:23:29 19 You know who Chris Wlcox is. Right? 

17:23:31 20 Yes, | do. 

17:23:33 21 And you've dealt with himover the years many 

17:23:36 22 Ri ght ? 

17: 23: 36 23 Yeah. We're friends. 

17:23: 37 24 Q Yeah. And what's his reputation in town as a 

17:23:41 25 certified public accountant?   
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·1· · · Q.· Okay.· And the reason you think it's not

·2· ·consistent is because of your conclusion that you've

·3· ·come up with that only cash that was generated from

·4· ·operations that resulted in ordinary income could be

·5· ·divided 50/50.· Everything else by definition under your

·6· ·analysis had to be 70/30.· Right?

·7· · · A.· That's not the only --

·8· · · Q.· Okay.· But that's primarily your reasoning.

·9· ·Right?

10· · · A.· One of the primary reasons, yes.

11· · · Q.· Okay.· So --

12· · · · · MR. LEWIN:· You're stepping on his answers.· Give

13· ·him a chance to --

14· · · · · MR. GERRARD:· I apologize.· If I am, I'm sorry.

15· ·I'm not trying to do that.· I'm just trying to move

16· ·along so that we can get done.

17· · · · · ARBITRATOR WALL:· All right.

18· ·BY MR. GERRARD:

19· · · Q.· You know who Chris Wilcox is.· Right?

20· · · A.· Yes, I do.

21· · · Q.· And you've dealt with him over the years many

22· ·times.· Right?

23· · · A.· Yeah.· We're friends.

24· · · Q.· Yeah.· And what's his reputation in town as a

25· ·certified public accountant?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:23:41 1 Has a very good reputation. 

17:23: 44 2 And by the way, he said you do too. 

17:23: 48 3 ARBI TRATOR WALL: He probably heard it. 

17:23:50 4 THE WTNESS: | did. Oh, that was nice. 

17:23:52 5) GERRARD: 

17: 23:52 6 Q So that tells you that two people reading the 

17:23:54 7 same thing who are both very well educated and have a 

17:23:57 8 | ot of experience have cone to a different conclusion 

17:23:59 9 about what this | anguage neans. Correct? 

17:24:01 10 A. That is correct. 

17:24:02 11 Q Do you consider yourself to be a reasonable 

17:24:04 12 person? 

17:24:04 13 A. | do. 

17: 24: 05 14 Q Do you consider Chris WIlcox to be a reasonable 

17:24:09 15 person? 

17:24:09 16 

17: 24:09 17 Q Al right. So reasonable mnds can differ about 

17:24:12 18 what this | anguage neans? 

17:24:13 19 A. Qbviously. 

17:24: 15 20 Q Ckay. So let's talk about for just a mnute this 

17:24: 16 21 whol e concept of the interest and the rents. kay? 

17.24: 16 22 A. Ckay. 

17:24: 20 23 Q So let's open up to Exhibit 8. 

17:24:20 24 A 8? 

17:24: 30 25 Q 8. It's in one of your binders in front of you,   
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17:23:41 1 Has a very good reputation. 

17:23: 44 2 And by the way, he said you do too. 

17:23: 48 3 ARBI TRATOR WALL: He probably heard it. 

17:23:50 4 THE WTNESS: | did. Oh, that was nice. 

17:23:52 5) GERRARD: 

17: 23:52 6 Q So that tells you that two people reading the 

17:23:54 7 same thing who are both very well educated and have a 

17:23:57 8 | ot of experience have cone to a different conclusion 

17:23:59 9 about what this | anguage neans. Correct? 

17:24:01 10 A. That is correct. 

17:24:02 11 Q Do you consider yourself to be a reasonable 

17:24:04 12 person? 

17:24:04 13 A. | do. 

17: 24: 05 14 Q Do you consider Chris WIlcox to be a reasonable 

17:24:09 15 person? 

17:24:09 16 

17: 24:09 17 Q Al right. So reasonable mnds can differ about 

17:24:12 18 what this | anguage neans? 

17:24:13 19 A. Qbviously. 

17:24: 15 20 Q Ckay. So let's talk about for just a mnute this 

17:24: 16 21 whol e concept of the interest and the rents. kay? 

17.24: 16 22 A. Ckay. 

17:24: 20 23 Q So let's open up to Exhibit 8. 

17:24:20 24 A 8? 

17:24: 30 25 Q 8. It's in one of your binders in front of you,   
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·1· · · A.· Has a very good reputation.

·2· · · Q.· And by the way, he said you do too.

·3· · · · · ARBITRATOR WALL:· He probably heard it.

·4· · · · · THE WITNESS:· I did.· Oh, that was nice.

·5· ·BY MR. GERRARD:

·6· · · Q.· So that tells you that two people reading the

·7· ·same thing who are both very well educated and have a

·8· ·lot of experience have come to a different conclusion

·9· ·about what this language means.· Correct?

10· · · A.· That is correct.

11· · · Q.· Do you consider yourself to be a reasonable

12· ·person?

13· · · A.· I do.

14· · · Q.· Do you consider Chris Wilcox to be a reasonable

15· ·person?

16· · · A.· Yes, I do.

17· · · Q.· All right.· So reasonable minds can differ about

18· ·what this language means?

19· · · A.· Obviously.

20· · · Q.· Okay.· So let's talk about for just a minute this

21· ·whole concept of the interest and the rents.· Okay?

22· · · A.· Okay.

23· · · Q.· So let's open up to Exhibit 8.

24· · · A.· 8?

25· · · Q.· 8.· It's in one of your binders in front of you,
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:24: 33 1 sir. Go back. | nade a lot of notes while you were 

17: 24: 49 2 tal king. 

17: 24:50 3 So inthis deed in lieu of foreclosure agreenent, 

17:24: 54 4 this is an agreenent that was between two -- well, 

17:24:59 5 really three different parties. Right? 

17: 24:59 6 A. Correct. 

17: 25: 01 7 Q | mean, it was between the forner owner of the 

17:25:03 8 property and who the lender was at that tine that was 

17: 25: 06 9 going to becone the new owner of the property, that 

17:25:11 10 being Green Valley Commerce. Right? 

17:25:11 11 A. Correct. 

17: 25: 13 12 Q And then there were sone other ancillary parties 

17:25:14 13 who were parent conpani es and/or management people who 

17:25:16 14 are doing property nmanagenent. Correct? 

17:25:18 15 A. That is correct. 

17:25: 20 16 Q So inthis deed in lieu of foreclosure 

17:25: 23 17 agreenent -- first of all, you understand the concept of 

17:25: 26 18 a deed in lieu of foreclosure. Correct? 

17:25:29 19 A. | do. 

17:25: 29 20 Q You're not converting a lien interest, a deed of 

17:25: 36 21 trust into title through a deed in lieu of foreclosure 

17:25:38 22 agreement, are you? 

17: 25: 39 23 A. Well, you're taking title to the property -- 

17:25: 42 24 Q Right. But that happens -- 

17: 25: 42 25 A. -- in exchange for the note, yes.   
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17:24: 33 1 sir. Go back. | nade a lot of notes while you were 

17: 24: 49 2 tal king. 

17: 24:50 3 So inthis deed in lieu of foreclosure agreenent, 

17:24: 54 4 this is an agreenent that was between two -- well, 

17:24:59 5 really three different parties. Right? 

17: 24:59 6 A. Correct. 

17: 25: 01 7 Q | mean, it was between the forner owner of the 

17:25:03 8 property and who the lender was at that tine that was 

17: 25: 06 9 going to becone the new owner of the property, that 

17:25:11 10 being Green Valley Commerce. Right? 

17:25:11 11 A. Correct. 

17: 25: 13 12 Q And then there were sone other ancillary parties 

17:25:14 13 who were parent conpani es and/or management people who 

17:25:16 14 are doing property nmanagenent. Correct? 

17:25:18 15 A. That is correct. 

17:25: 20 16 Q So inthis deed in lieu of foreclosure 

17:25: 23 17 agreenent -- first of all, you understand the concept of 

17:25: 26 18 a deed in lieu of foreclosure. Correct? 

17:25:29 19 A. | do. 

17:25: 29 20 Q You're not converting a lien interest, a deed of 

17:25: 36 21 trust into title through a deed in lieu of foreclosure 

17:25:38 22 agreement, are you? 

17: 25: 39 23 A. Well, you're taking title to the property -- 

17:25: 42 24 Q Right. But that happens -- 

17: 25: 42 25 A. -- in exchange for the note, yes.   
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·1· ·sir.· Go back.· I made a lot of notes while you were

·2· ·talking.

·3· · · · · So in this deed in lieu of foreclosure agreement,

·4· ·this is an agreement that was between two -- well,

·5· ·really three different parties.· Right?

·6· · · A.· Correct.

·7· · · Q.· I mean, it was between the former owner of the

·8· ·property and who the lender was at that time that was

·9· ·going to become the new owner of the property, that

10· ·being Green Valley Commerce.· Right?

11· · · A.· Correct.

12· · · Q.· And then there were some other ancillary parties

13· ·who were parent companies and/or management people who

14· ·are doing property management.· Correct?

15· · · A.· That is correct.

16· · · Q.· So in this deed in lieu of foreclosure

17· ·agreement -- first of all, you understand the concept of

18· ·a deed in lieu of foreclosure.· Correct?

19· · · A.· I do.

20· · · Q.· You're not converting a lien interest, a deed of

21· ·trust into title through a deed in lieu of foreclosure

22· ·agreement, are you?

23· · · A.· Well, you're taking title to the property --

24· · · Q.· Right.· But that happens --

25· · · A.· -- in exchange for the note, yes.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:25: 43 1 Q But in a deed in lieu agreement it requires an 

17: 25: 47 2 actual conveyance. Right? You don't just magically 

17: 25: 50 3 convert your deed of trust lien into atitle interest. 

17:25:53 4 You actually have to get a conveyance. Correct? 

17:25: 57 5 A. That is correct. 

17: 25: 57 6 Q And that's what happened in this case. There was 

17:25:59 7 a conveyance at the conclusion of the transaction. 

17:26:03 8 Correct? 

17:26: 03 9 A. Correct. 

17: 26: 04 10 Q GCkay. And so when we | ook at -- when we | ook at 

17: 26: 07 11 the language that you had focused on earlier in your 

17: 26: 11 12 questioning by M. Lewin, which is Section 2.10 on 

17:26:15 13 Page 4, I'd like to look at that for a mnute carefully. 

17:26: 20 14 So this | anguage says -- let nme know when you're 

17:26: 24 15 t here. 

17:26: 25 16 A. I'mthere. 

17: 26: 26 17 Q It says, "Upon execution of this agreement" -- 

17: 26: 28 18 when it was signed. Right? "-- the borrower shall 

17: 26: 30 19 transfer to the | ender the amount of 295,258.93, which 

17: 26: 38 20 anount represents" what? Wat does it say? 

17:26: 41 21 A. "Net rents fromthe property that had not 

17: 26: 46 22 previously been paid to | ender." 

17: 26: 48 23 Q Ckay. 

17:26: 50 24 A. kay. 

17: 26: 50 25 Q Now, the agreement calls this net rents that are   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006371

ARBI TRATI ON, DAY 3 - 03/19/2021 

17:25: 43 1 Q But in a deed in lieu agreement it requires an 

17: 25: 47 2 actual conveyance. Right? You don't just magically 

17: 25: 50 3 convert your deed of trust lien into atitle interest. 

17:25:53 4 You actually have to get a conveyance. Correct? 

17:25: 57 5 A. That is correct. 

17: 25: 57 6 Q And that's what happened in this case. There was 

17:25:59 7 a conveyance at the conclusion of the transaction. 

17:26:03 8 Correct? 

17:26: 03 9 A. Correct. 

17: 26: 04 10 Q GCkay. And so when we | ook at -- when we | ook at 

17: 26: 07 11 the language that you had focused on earlier in your 

17: 26: 11 12 questioning by M. Lewin, which is Section 2.10 on 

17:26:15 13 Page 4, I'd like to look at that for a mnute carefully. 

17:26: 20 14 So this | anguage says -- let nme know when you're 

17:26: 24 15 t here. 

17:26: 25 16 A. I'mthere. 

17: 26: 26 17 Q It says, "Upon execution of this agreement" -- 

17: 26: 28 18 when it was signed. Right? "-- the borrower shall 

17: 26: 30 19 transfer to the | ender the amount of 295,258.93, which 

17: 26: 38 20 anount represents" what? Wat does it say? 

17:26: 41 21 A. "Net rents fromthe property that had not 

17: 26: 46 22 previously been paid to | ender." 

17: 26: 48 23 Q Ckay. 

17:26: 50 24 A. kay. 

17: 26: 50 25 Q Now, the agreement calls this net rents that are   
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·1· · · Q.· But in a deed in lieu agreement it requires an

·2· ·actual conveyance.· Right?· You don't just magically

·3· ·convert your deed of trust lien into a title interest.

·4· ·You actually have to get a conveyance.· Correct?

·5· · · A.· That is correct.

·6· · · Q.· And that's what happened in this case.· There was

·7· ·a conveyance at the conclusion of the transaction.

·8· ·Correct?

·9· · · A.· Correct.

10· · · Q.· Okay.· And so when we look at -- when we look at

11· ·the language that you had focused on earlier in your

12· ·questioning by Mr. Lewin, which is Section 2.10 on

13· ·Page 4, I'd like to look at that for a minute carefully.

14· · · · · So this language says -- let me know when you're

15· ·there.

16· · · A.· I'm there.

17· · · Q.· It says, "Upon execution of this agreement" -- so

18· ·when it was signed.· Right?· "-- the borrower shall

19· ·transfer to the lender the amount of 295,258.93, which

20· ·amount represents" what?· What does it say?

21· · · A.· "Net rents from the property that had not

22· ·previously been paid to lender."

23· · · Q.· Okay.

24· · · A.· Okay.

25· · · Q.· Now, the agreement calls this net rents that are
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17:26:53 1 in the possession of whonf 

17: 26: 55 2 A. The borrower. 

17: 26: 58 3 Q Right. It's not in the possession of the | ender. 

17:27. 01 4 Correct? It's in the possession of the forner owner of 

17:27: 04 5 the property and borrower under the loan. Correct? 

17:27:07 6 A. Correct. 

17:27: 08 7 Q Okay. Now, you understand the concept of an 

17:27:10 8 assignnent of rents. Correct? 

17:27: 12 9 A. | do. 

17:27:13 10 Q Okay. Is your opinion in this case that the 

17:27. 17 11 rents nust be characterized as interest in part based 

17:27: 21 12 upon the assignment of rents agreement between the 

17:27: 24 13 borrower and the lender? 

17:27. 26 14 A. Yes. It's a part of that. 

17:27: 29 15 Q Yeah. | mean, you just gave that testinony. 

17:27:31 16 Ri ght ? 

17:27:31 17 A. Yes. 

17: 27: 32 18 Q And the premise of that is the rents, when 

17:27:34 19 provided to Geen Valley Commerce, the | ender, nust 

17:27:38 20 result in a credit being given by the | ender to the 

17:27. 41 21 borrower as a paynent of interest against the | oan. 

17:27. 45 22 Correct? 

17:27: 45 23 A. That is correct. 

17:27. 46 24 Q Ckay. Let's take a Iook at that agreenent 

17:27:52 25 quickly. Let's take a look at Exhibit 85. Now, let ne   
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17:26:53 1 in the possession of whonf 

17: 26: 55 2 A. The borrower. 

17: 26: 58 3 Q Right. It's not in the possession of the | ender. 

17:27. 01 4 Correct? It's in the possession of the forner owner of 

17:27: 04 5 the property and borrower under the loan. Correct? 

17:27:07 6 A. Correct. 

17:27: 08 7 Q Okay. Now, you understand the concept of an 

17:27:10 8 assignnent of rents. Correct? 

17:27: 12 9 A. | do. 

17:27:13 10 Q Okay. Is your opinion in this case that the 

17:27. 17 11 rents nust be characterized as interest in part based 

17:27: 21 12 upon the assignment of rents agreement between the 

17:27: 24 13 borrower and the lender? 

17:27. 26 14 A. Yes. It's a part of that. 

17:27: 29 15 Q Yeah. | mean, you just gave that testinony. 

17:27:31 16 Ri ght ? 

17:27:31 17 A. Yes. 

17: 27: 32 18 Q And the premise of that is the rents, when 

17:27:34 19 provided to Geen Valley Commerce, the | ender, nust 

17:27:38 20 result in a credit being given by the | ender to the 

17:27. 41 21 borrower as a paynent of interest against the | oan. 

17:27. 45 22 Correct? 

17:27: 45 23 A. That is correct. 

17:27. 46 24 Q Ckay. Let's take a Iook at that agreenent 

17:27:52 25 quickly. Let's take a look at Exhibit 85. Now, let ne   
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·1· ·in the possession of whom?

·2· · · A.· The borrower.

·3· · · Q.· Right.· It's not in the possession of the lender.

·4· ·Correct?· It's in the possession of the former owner of

·5· ·the property and borrower under the loan.· Correct?

·6· · · A.· Correct.

·7· · · Q.· Okay.· Now, you understand the concept of an

·8· ·assignment of rents.· Correct?

·9· · · A.· I do.

10· · · Q.· Okay.· Is your opinion in this case that the

11· ·rents must be characterized as interest in part based

12· ·upon the assignment of rents agreement between the

13· ·borrower and the lender?

14· · · A.· Yes.· It's a part of that.

15· · · Q.· Yeah.· I mean, you just gave that testimony.

16· ·Right?

17· · · A.· Yes.

18· · · Q.· And the premise of that is the rents, when

19· ·provided to Green Valley Commerce, the lender, must

20· ·result in a credit being given by the lender to the

21· ·borrower as a payment of interest against the loan.

22· ·Correct?

23· · · A.· That is correct.

24· · · Q.· Okay.· Let's take a look at that agreement

25· ·quickly.· Let's take a look at Exhibit 85.· Now, let me
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17:28:14 1 know when you have that open. 

17:28:23 2 A. | do. 

17:28: 24 3 Q Okay. Nowthis -- we just established from your 

17:28: 29 4 testinony that at the tine the deed in lieu of 

17:28: 31 5 foreclosure agreenent was entered into, the borrower, 

17:28: 36 6 the prior owner of the property, was holding collected 

17:28: 40 7 rents. Correct? 

17:28: 41 8 A. Correct. 

17:28:41 9 Q And they hadn't been transferred prior to the 

17:28: 44 10 deed in lieu of foreclosure being entered into. They 

17:28: 49 11 were still being held by the borrower. Correct? 

17:28: 52 12 A. Correct. 

17:28:53 13 Q Okay. Let's look at Page 6, Paragraph 1. This 

17:29: 05 14 Is the assignment of | eases and rents. (kay? 

17:29: 07 15 Uh- huh. 

17:29: 07 16 I's that -- 

17:29: 08 17 kay. 

17:29: 09 18 Ckay. So Paragraph 1 the first sentence says, 

17:29: 16 19 "Assignor."” Now, who is assignor is this case? That's 

17:29: 17 20 the owner, the borrower. Correct? The property owner 

17:29: 20 21 and the borrower. Correct? 

17:29:20 22 A. That is correct. 

17:29: 20 23 Q "Intends that this assignment constitutes a 

17:29: 24 24 present, absolute, and unconditional assignment and not 

17:29: 26 25 an assignnent for additional security only."   
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17:28:14 1 know when you have that open. 

17:28:23 2 A. | do. 

17:28: 24 3 Q Okay. Nowthis -- we just established from your 

17:28: 29 4 testinony that at the tine the deed in lieu of 

17:28: 31 5 foreclosure agreenent was entered into, the borrower, 

17:28: 36 6 the prior owner of the property, was holding collected 

17:28: 40 7 rents. Correct? 

17:28: 41 8 A. Correct. 

17:28:41 9 Q And they hadn't been transferred prior to the 

17:28: 44 10 deed in lieu of foreclosure being entered into. They 

17:28: 49 11 were still being held by the borrower. Correct? 

17:28: 52 12 A. Correct. 

17:28:53 13 Q Okay. Let's look at Page 6, Paragraph 1. This 

17:29: 05 14 Is the assignment of | eases and rents. (kay? 

17:29: 07 15 Uh- huh. 

17:29: 07 16 I's that -- 

17:29: 08 17 kay. 

17:29: 09 18 Ckay. So Paragraph 1 the first sentence says, 

17:29: 16 19 "Assignor."” Now, who is assignor is this case? That's 

17:29: 17 20 the owner, the borrower. Correct? The property owner 

17:29: 20 21 and the borrower. Correct? 

17:29:20 22 A. That is correct. 

17:29: 20 23 Q "Intends that this assignment constitutes a 

17:29: 24 24 present, absolute, and unconditional assignment and not 

17:29: 26 25 an assignnent for additional security only."   
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·1· ·know when you have that open.

·2· · · A.· I do.

·3· · · Q.· Okay.· Now this -- we just established from your

·4· ·testimony that at the time the deed in lieu of

·5· ·foreclosure agreement was entered into, the borrower,

·6· ·the prior owner of the property, was holding collected

·7· ·rents.· Correct?

·8· · · A.· Correct.

·9· · · Q.· And they hadn't been transferred prior to the

10· ·deed in lieu of foreclosure being entered into.· They

11· ·were still being held by the borrower.· Correct?

12· · · A.· Correct.

13· · · Q.· Okay.· Let's look at Page 6, Paragraph 1.· This

14· ·is the assignment of leases and rents.· Okay?

15· · · A.· Uh-huh.

16· · · Q.· Is that --

17· · · A.· Okay.

18· · · Q.· Okay.· So Paragraph 1 the first sentence says,

19· ·"Assignor."· Now, who is assignor is this case?· That's

20· ·the owner, the borrower.· Correct?· The property owner

21· ·and the borrower.· Correct?

22· · · A.· That is correct.

23· · · Q.· "Intends that this assignment constitutes a

24· ·present, absolute, and unconditional assignment and not

25· ·an assignment for additional security only."

APPENDIX (PX)006373

29A.App.6668

29A.App.6668

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 
That means the borrower has given an absolute 17:29:31 1 

17:29: 34 2 assignment of the rents to this lender. Correct? 

17:29: 37 3 A. Correct. 

17:29: 37 4 Q Now let's read down about hal fway through that 

17:29:41 5 paragraph. On the left-hand margin there's a word that 

17:29: 45 6 says, "Hereunder." Do see where that is? 

17:29:50 7 A. How far down? 

8 Q About hal fway down that paragraph on the 

9 left-hand margin. Do you see where -- 

10 On your left. 

11 Ckay. About maybe a third. 

12 Ckay. 

17:29:51 13 Ckay. So right after that there's a sentence 

17:29:53 14 that says: "Nevertheless, subject to the terms of this 

17:29: 57 15 agreenent, assignee" -- 

17:30: 00 16 ARBI TRATOR WALL: OF this assignment. 

17:30:00 17 MR. CERRARD: What did | say? Agreenent? 

17:30: 02 18 ARBI TRATOR WALL: Yeah. 

17:30: 02 19 GERRARD: 

17:30: 03 20 Q "Nevertheless, subject to the terns of this 

17:30: 06 21 assignment, assignee grants to assignor" -- and assignee 

17: 30: 06 22 is the lender. Correct? 

17:30: 06 23 A. Correct. 

17:30: 12 24 Q "-- grants to assignor a revocable limted 

17:30:14 25 license subject to its revocation, term nation and the   
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Page 
That means the borrower has given an absolute 17:29:31 1 

17:29: 34 2 assignment of the rents to this lender. Correct? 

17:29: 37 3 A. Correct. 

17:29: 37 4 Q Now let's read down about hal fway through that 

17:29:41 5 paragraph. On the left-hand margin there's a word that 

17:29: 45 6 says, "Hereunder." Do see where that is? 

17:29:50 7 A. How far down? 

8 Q About hal fway down that paragraph on the 

9 left-hand margin. Do you see where -- 

10 On your left. 

11 Ckay. About maybe a third. 

12 Ckay. 

17:29:51 13 Ckay. So right after that there's a sentence 

17:29:53 14 that says: "Nevertheless, subject to the terms of this 

17:29: 57 15 agreenent, assignee" -- 

17:30: 00 16 ARBI TRATOR WALL: OF this assignment. 

17:30:00 17 MR. CERRARD: What did | say? Agreenent? 

17:30: 02 18 ARBI TRATOR WALL: Yeah. 

17:30: 02 19 GERRARD: 

17:30: 03 20 Q "Nevertheless, subject to the terns of this 

17:30: 06 21 assignment, assignee grants to assignor" -- and assignee 

17: 30: 06 22 is the lender. Correct? 

17:30: 06 23 A. Correct. 

17:30: 12 24 Q "-- grants to assignor a revocable limted 

17:30:14 25 license subject to its revocation, term nation and the   
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·1· · · · · That means the borrower has given an absolute

·2· ·assignment of the rents to this lender.· Correct?

·3· · · A.· Correct.

·4· · · Q.· Now let's read down about halfway through that

·5· ·paragraph.· On the left-hand margin there's a word that

·6· ·says, "Hereunder."· Do see where that is?

·7· · · A.· How far down?

·8· · · Q.· About halfway down that paragraph on the

·9· ·left-hand margin.· Do you see where --

10· · · A.· On your left.

11· · · Q.· Okay.· About maybe a third.

12· · · A.· Okay.

13· · · Q.· Okay.· So right after that there's a sentence

14· ·that says:· "Nevertheless, subject to the terms of this

15· ·agreement, assignee" --

16· · · · · ARBITRATOR WALL:· Of this assignment.

17· · · · · MR. GERRARD:· What did I say?· Agreement?

18· · · · · ARBITRATOR WALL:· Yeah.

19· ·BY MR. GERRARD:

20· · · Q.· "Nevertheless, subject to the terms of this

21· ·assignment, assignee grants to assignor" -- and assignee

22· ·is the lender.· Correct?

23· · · A.· Correct.

24· · · Q.· "-- grants to assignor a revocable limited

25· ·license subject to its revocation, termination and the
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17:30: 20 1 other applicable terns and provisions of this assi ganent 

17:30: 24 2 to exercise and enjoy all incidents of the status of a 

17: 30: 28 3 lessor with respect to the | eases and rents, including 

17:30: 31 4 without limtation, the right to collect, demand, sue 

17:30: 35 5 for, attach, levy, recover and receive the rents." 

17: 30: 39 6 We can just stop there. You see the language I'm 

17: 30: 42 7 reading? 

17: 30: 42 8 A. | do. 

17:30: 44 9 Q So under this agreenent the | ender has given the 

17:30: 48 10 right back to the borrower to collect all the rents and 

17:30: 50 11 to use them FR ght? 

17:30: 52 12 Correct. 

17: 30: 52 13 Now let's go back to the bottom of the paragraph. 

17:30: 56 14 Ckay. 

17: 30: 57 15 The very bottom the last sentence in the 

17:31: 02 16 paragraph starts with the word "Furthernore.” Let ne 

17:31: 05 17 know when you find that. The |ast sentence on the page. 

17:31:13 18 Do you see that? 

17:31:14 19 ARBI TRATOR WALL: About five lines up on the 

17:31:17 20 right side. 

17:31:20 21 BY MR. GERRARD: 

17:31:20 22 Q Dd you find the word "furthernore"? 

17:31:21 23 A. Yes. 

17:31:21 24 Q Okay. So let's read that. [It says, 

17:31:22 25 "Furthernore, and notw t hstanding the provisions of this   
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17:30: 20 1 other applicable terns and provisions of this assi ganent 

17:30: 24 2 to exercise and enjoy all incidents of the status of a 

17: 30: 28 3 lessor with respect to the | eases and rents, including 

17:30: 31 4 without limtation, the right to collect, demand, sue 

17:30: 35 5 for, attach, levy, recover and receive the rents." 

17: 30: 39 6 We can just stop there. You see the language I'm 

17: 30: 42 7 reading? 

17: 30: 42 8 A. | do. 

17:30: 44 9 Q So under this agreenent the | ender has given the 

17:30: 48 10 right back to the borrower to collect all the rents and 

17:30: 50 11 to use them FR ght? 

17:30: 52 12 Correct. 

17: 30: 52 13 Now let's go back to the bottom of the paragraph. 

17:30: 56 14 Ckay. 

17: 30: 57 15 The very bottom the last sentence in the 

17:31: 02 16 paragraph starts with the word "Furthernore.” Let ne 

17:31: 05 17 know when you find that. The |ast sentence on the page. 

17:31:13 18 Do you see that? 

17:31:14 19 ARBI TRATOR WALL: About five lines up on the 

17:31:17 20 right side. 

17:31:20 21 BY MR. GERRARD: 

17:31:20 22 Q Dd you find the word "furthernore"? 

17:31:21 23 A. Yes. 

17:31:21 24 Q Okay. So let's read that. [It says, 

17:31:22 25 "Furthernore, and notw t hstanding the provisions of this   
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·1· ·other applicable terms and provisions of this assignment

·2· ·to exercise and enjoy all incidents of the status of a

·3· ·lessor with respect to the leases and rents, including

·4· ·without limitation, the right to collect, demand, sue

·5· ·for, attach, levy, recover and receive the rents."

·6· · · · · We can just stop there.· You see the language I'm

·7· ·reading?

·8· · · A.· I do.

·9· · · Q.· So under this agreement the lender has given the

10· ·right back to the borrower to collect all the rents and

11· ·to use them.· Right?

12· · · A.· Correct.

13· · · Q.· Now let's go back to the bottom of the paragraph.

14· · · A.· Okay.

15· · · Q.· The very bottom, the last sentence in the

16· ·paragraph starts with the word "Furthermore."· Let me

17· ·know when you find that.· The last sentence on the page.

18· ·Do you see that?

19· · · · · ARBITRATOR WALL:· About five lines up on the

20· ·right side.

21· ·BY MR. GERRARD:

22· · · Q.· Did you find the word "furthermore"?

23· · · A.· Yes.

24· · · Q.· Okay.· So let's read that.· It says,

25· ·"Furthermore, and notwithstanding the provisions of this
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17:31: 26 1 Section 1 or Section 2, no credit shall be given by 

17:31:30 2 assignee" -- that's the lender -- "for any rent until 

17:31:34 3 the noney collected is actually received by the 

17:31: 38 4 assignee." 

17:31:39 5 So let's stop there for a mnute. That neans 

17:31: 42 6 that the lender doesn't give any credit to the borrower 

17:31: 46 7 until it has the noney in its hands. Correct? 

17:31: 49 8 A. Correct. 

17:31:50 9 Q Let's continue on. "And no such credit shall be 

17:31:52 10 given for any rents after foreclosure or other transfer 

17:31:56 11 of the trust property (or part thereof from which the 

17:32: 02 12 rents are derived pursuant to this assignnent) to 

17:32:06 13 assignee or any other third party." Do you see that? 

17:32:10 14 A. | do. 

17:32:10 15 Q Okay. So according to that provision, the |ender 

17:32:13 16 wll not give credit for any rents that it receives 

17:32:19 17 after the trust property has been transferred. Correct? 

17:32: 22 18 A. That's what it says. 

17:32: 24 19 Q And in this case the rents were received after 

17:32: 26 20 the trust property was transferred to Geen Valley 

17:32:30 21 Commer ce? 

17:32:30 22 MR LEWN. Objection. There's no evidence to 

17:32: 32 23 that. If you look at the documents -- 

17:32: 34 24 ARBI TRATOR WALL: He's already testified that it 

17: 32: 36 25 doesn't take place until after the agreenent and the   
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17:31: 26 1 Section 1 or Section 2, no credit shall be given by 

17:31:30 2 assignee" -- that's the lender -- "for any rent until 

17:31:34 3 the noney collected is actually received by the 

17:31: 38 4 assignee." 

17:31:39 5 So let's stop there for a mnute. That neans 

17:31: 42 6 that the lender doesn't give any credit to the borrower 

17:31: 46 7 until it has the noney in its hands. Correct? 

17:31: 49 8 A. Correct. 

17:31:50 9 Q Let's continue on. "And no such credit shall be 

17:31:52 10 given for any rents after foreclosure or other transfer 

17:31:56 11 of the trust property (or part thereof from which the 

17:32: 02 12 rents are derived pursuant to this assignnent) to 

17:32:06 13 assignee or any other third party." Do you see that? 

17:32:10 14 A. | do. 

17:32:10 15 Q Okay. So according to that provision, the |ender 

17:32:13 16 wll not give credit for any rents that it receives 

17:32:19 17 after the trust property has been transferred. Correct? 

17:32: 22 18 A. That's what it says. 

17:32: 24 19 Q And in this case the rents were received after 

17:32: 26 20 the trust property was transferred to Geen Valley 

17:32:30 21 Commer ce? 

17:32:30 22 MR LEWN. Objection. There's no evidence to 

17:32: 32 23 that. If you look at the documents -- 

17:32: 34 24 ARBI TRATOR WALL: He's already testified that it 

17: 32: 36 25 doesn't take place until after the agreenent and the   
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·1· ·Section 1 or Section 2, no credit shall be given by

·2· ·assignee" -- that's the lender -- "for any rent until

·3· ·the money collected is actually received by the

·4· ·assignee."

·5· · · · · So let's stop there for a minute.· That means

·6· ·that the lender doesn't give any credit to the borrower

·7· ·until it has the money in its hands.· Correct?

·8· · · A.· Correct.

·9· · · Q.· Let's continue on.· "And no such credit shall be

10· ·given for any rents after foreclosure or other transfer

11· ·of the trust property (or part thereof from which the

12· ·rents are derived pursuant to this assignment) to

13· ·assignee or any other third party."· Do you see that?

14· · · A.· I do.

15· · · Q.· Okay.· So according to that provision, the lender

16· ·will not give credit for any rents that it receives

17· ·after the trust property has been transferred.· Correct?

18· · · A.· That's what it says.

19· · · Q.· And in this case the rents were received after

20· ·the trust property was transferred to Green Valley

21· ·Commerce?

22· · · · · MR. LEWIN:· Objection.· There's no evidence to

23· ·that.· If you look at the documents --

24· · · · · ARBITRATOR WALL:· He's already testified that it

25· ·doesn't take place until after the agreement and the
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17:32:39 conveyance, as he wal ked through the deed in leu 

17:32:45 agreement. 

17:32:45 MR LEWN Well, the deed -- 

17: 32: 46 ARBI TRATOR WALL: So | overrul ed the objection. 

17:32: 49 . GERRARD: 

17:32:50 Q So it's yes or no? 

17:32:51 . That's not what | believe, no. 

17:32: 57 All right. 

17:32:55 . | thought... 

17: 32: 58 . So the nonies that were the collected rents were 

17:33:01 transferred after this agreement was signed. Right? 

17:33. 04 MR. LEWN. (bjection. Lacks foundation. 

17:33: 06 BY MR. GERRARD: 

17: 33:06 Q And they were transferred through an escrow. 

17:33:10 Correct? 

17:33:10 . They were transferred at time of closing. 

17:33:13 Right. 

17:33: 15 . Right. 

17:33:15 . So the rents were not received until after this 

17:33: 21 transfer had been conpleted. Correct? 

17:33:24 MR. LEWN:. (Objection. Lacks foundation. 

17:33: 27 ARBI TRATOR WALL: He's asking him so overruled. 

17:33:30 . No, that's not -- 

17:33:34 GERRARD: 

17:33: 34 . Have you ever been --   
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17:32:39 conveyance, as he wal ked through the deed in leu 

17:32:45 agreement. 

17:32:45 MR LEWN Well, the deed -- 

17: 32: 46 ARBI TRATOR WALL: So | overrul ed the objection. 

17:32: 49 . GERRARD: 

17:32:50 Q So it's yes or no? 

17:32:51 . That's not what | believe, no. 

17:32: 57 All right. 

17:32:55 . | thought... 

17: 32: 58 . So the nonies that were the collected rents were 

17:33:01 transferred after this agreement was signed. Right? 

17:33. 04 MR. LEWN. (bjection. Lacks foundation. 

17:33: 06 BY MR. GERRARD: 

17: 33:06 Q And they were transferred through an escrow. 

17:33:10 Correct? 

17:33:10 . They were transferred at time of closing. 

17:33:13 Right. 

17:33: 15 . Right. 

17:33:15 . So the rents were not received until after this 

17:33: 21 transfer had been conpleted. Correct? 

17:33:24 MR. LEWN:. (Objection. Lacks foundation. 

17:33: 27 ARBI TRATOR WALL: He's asking him so overruled. 

17:33:30 . No, that's not -- 

17:33:34 GERRARD: 

17:33: 34 . Have you ever been --   
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·1· ·conveyance, as he walked through the deed in lieu

·2· ·agreement.

·3· · · · · MR. LEWIN:· Well, the deed --

·4· · · · · ARBITRATOR WALL:· So I overruled the objection.

·5· ·BY MR. GERRARD:

·6· · · Q.· So it's yes or no?

·7· · · A.· That's not what I believe, no.

·8· · · Q.· All right.

·9· · · A.· I thought...

10· · · Q.· So the monies that were the collected rents were

11· ·transferred after this agreement was signed.· Right?

12· · · · · MR. LEWIN:· Objection.· Lacks foundation.

13· ·BY MR. GERRARD:

14· · · Q.· And they were transferred through an escrow.

15· ·Correct?

16· · · A.· They were transferred at time of closing.

17· · · Q.· Right.

18· · · A.· Right.

19· · · Q.· So the rents were not received until after this

20· ·transfer had been completed.· Correct?

21· · · · · MR. LEWIN:· Objection.· Lacks foundation.

22· · · · · ARBITRATOR WALL:· He's asking him, so overruled.

23· · · A.· No, that's not --

24· ·BY MR. GERRARD:

25· · · Q.· Have you ever been --
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17: 33: 36 1 LEWN: Hold on for a mnute. 

17: 33: 36 2 GERRARD: He just said no. 

17:33: 36 3 LEWN: | understand that. 

17:33:37 4 GERRARD: That's it. It's a yes or no. 

17:33:37 5 ARBI TRATOR WALL: It's a yes-or-no question. 

17:33: 38 6 GERRARD: 

17:33:38 7 Have you ever been involved, sir, in an escrow? 

17:33:41 8 | have. 

17:33: 42 9 And in an escrow when noney is deposited into an 

17: 33: 46 10 escrow and there's a deed that's deposited into 

17:33: 48 11 escrow -- 

17:33:49 12 A. Right. 

17:33:50 13 Q -- what happens? The deed has to be recorded and 

17:33: 54 14 then the noney is transferred. Correct? 

17: 33:55 15 A. Doesn't it happen at the sane tine? 

17:33: 57 16 Q Does it happen sinultaneously? Have you ever 

17:33:59 17 received a check fromescrow prior to the deed being 

17: 34: 02 18 recorded? 

17:34: 03 19 A. | don't recall. 

17: 34:06 20 Q Okay. So isn't it true, sir, that the deed is 

17:34: 10 21 always recorded first and then the escrow rel eases the 

17:34: 14 22 noney, neaning in this case the rents were not received 

17:34: 17 23 until after the property had been transferred. Right? 

17:34: 17 24 A. kay. 

17: 34: 17 25 Q kay?   
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17: 33: 36 1 LEWN: Hold on for a mnute. 

17: 33: 36 2 GERRARD: He just said no. 

17:33: 36 3 LEWN: | understand that. 

17:33:37 4 GERRARD: That's it. It's a yes or no. 

17:33:37 5 ARBI TRATOR WALL: It's a yes-or-no question. 

17:33: 38 6 GERRARD: 

17:33:38 7 Have you ever been involved, sir, in an escrow? 

17:33:41 8 | have. 

17:33: 42 9 And in an escrow when noney is deposited into an 

17: 33: 46 10 escrow and there's a deed that's deposited into 

17:33: 48 11 escrow -- 

17:33:49 12 A. Right. 

17:33:50 13 Q -- what happens? The deed has to be recorded and 

17:33: 54 14 then the noney is transferred. Correct? 

17: 33:55 15 A. Doesn't it happen at the sane tine? 

17:33: 57 16 Q Does it happen sinultaneously? Have you ever 

17:33:59 17 received a check fromescrow prior to the deed being 

17: 34: 02 18 recorded? 

17:34: 03 19 A. | don't recall. 

17: 34:06 20 Q Okay. So isn't it true, sir, that the deed is 

17:34: 10 21 always recorded first and then the escrow rel eases the 

17:34: 14 22 noney, neaning in this case the rents were not received 

17:34: 17 23 until after the property had been transferred. Right? 

17:34: 17 24 A. kay. 

17: 34: 17 25 Q kay?   
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·1· · · · · MR. LEWIN:· Hold on for a minute.

·2· · · · · MR. GERRARD:· He just said no.

·3· · · · · MR. LEWIN:· I understand that.

·4· · · · · MR. GERRARD:· That's it.· It's a yes or no.

·5· · · · · ARBITRATOR WALL:· It's a yes-or-no question.

·6· ·BY MR. GERRARD:

·7· · · Q.· Have you ever been involved, sir, in an escrow?

·8· · · A.· I have.

·9· · · Q.· And in an escrow when money is deposited into an

10· ·escrow and there's a deed that's deposited into

11· ·escrow --

12· · · A.· Right.

13· · · Q.· -- what happens?· The deed has to be recorded and

14· ·then the money is transferred.· Correct?

15· · · A.· Doesn't it happen at the same time?

16· · · Q.· Does it happen simultaneously?· Have you ever

17· ·received a check from escrow prior to the deed being

18· ·recorded?

19· · · A.· I don't recall.

20· · · Q.· Okay.· So isn't it true, sir, that the deed is

21· ·always recorded first and then the escrow releases the

22· ·money, meaning in this case the rents were not received

23· ·until after the property had been transferred.· Right?

24· · · A.· Okay.

25· · · Q.· Okay?
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Q Al right. 

the loan. That's what the | anguage says. 

Q In fact, 

assune that's correct. 

A. Correct. 

Q All right. Thank you. 
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And under the language that we just 

read, that means that that would not be credited -- 

woul d not be credited by the | ender as any paynent on 

Correct? 

the rents thensel ves were actually received 

50/50. Correct? 

A. Correct. 

by Green Valley Commerce and they were allocated and 

the 2011 tax return nade that abundantly 

t 1t? Just take a look at it. [It's Exhibit 

| mean, | know what the tax returns showed. 

So you know that on Exhibit 12, if we | ook 

K, It shows all the rents that were received 

escrow. Shows it as $311, 265, and, 

ls it interest incone, doesn't it? 

A. Correct. 

return interest incone was both all ocated and 

50/50. Correct? 

I'S correct. 
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Now, 
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Q Al right. 

the loan. That's what the | anguage says. 

Q In fact, 

assune that's correct. 

A. Correct. 

Q All right. Thank you. 

Page 952 

And under the language that we just 

read, that means that that would not be credited -- 

woul d not be credited by the | ender as any paynent on 

Correct? 

the rents thensel ves were actually received 

50/50. Correct? 

A. Correct. 

by Green Valley Commerce and they were allocated and 

the 2011 tax return nade that abundantly 

t 1t? Just take a look at it. [It's Exhibit 

| mean, | know what the tax returns showed. 

So you know that on Exhibit 12, if we | ook 

K, It shows all the rents that were received 

escrow. Shows it as $311, 265, and, 

ls it interest incone, doesn't it? 

A. Correct. 

return interest incone was both all ocated and 

50/50. Correct? 

I'S correct. 
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Q But then that noney which was called on the tax 

Q So under your interpretation of -- oh, and your  
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·1· · · A.· I'll assume that's correct.

·2· · · Q.· All right.· And under the language that we just

·3· ·read, that means that that would not be credited --

·4· ·would not be credited by the lender as any payment on

·5· ·the loan.· That's what the language says.· Correct?

·6· · · A.· Correct.

·7· · · Q.· All right.· Thank you.

·8· · · · · Now, the rents themselves were actually received

·9· ·by Green Valley Commerce and they were allocated and

10· ·distributed 50/50.· Correct?

11· · · A.· Correct.

12· · · Q.· In fact, the 2011 tax return made that abundantly

13· ·clear, didn't it?· Just take a look at it.· It's Exhibit

14· ·No. 12.

15· · · A.· It -- I mean, I know what the tax returns showed.

16· · · Q.· Okay.· So you know that on Exhibit 12, if we look

17· ·at Schedule K, it shows all the rents that were received

18· ·through that escrow.· Shows it as $311,265, and, in

19· ·fact, it calls it interest income, doesn't it?

20· · · A.· Correct.

21· · · Q.· But then that money which was called on the tax

22· ·return interest income was both allocated and

23· ·distributed 50/50.· Correct?

24· · · A.· That is correct.

25· · · Q.· So under your interpretation of -- oh, and your
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: : : ~age J 
client has already admtted he received this tax return 17:35:35 1 

17: 35: 39 2 after it was filed. So your -- 

17:35:43 3 ARBI TRATOR WALL: It's not his client. 

17: 35: 46 4 MR. CGERRARD: Well, usually -- okay. 

17:35: 46 5 BY MR. GERRARD: 

17: 35: 46 6 Q MM. CGolshani has testified that he received this 

17:35:51 7 tax return after it was filed, so he had all the 

17: 35:56 8 information that told himthat this noney had both been 

17: 35:59 9 allocated and distributed on a 50/50 basis. Correct? 

17: 36: 04 10 A. That's correct. 

17: 36: 04 11 Q And when is the first time that M. Gol shani 

17: 36: 08 12 said, "I think this noney was allocated and distri buted 

17:36: 11 13 inproperly. | think it should have been 70/30"? Was it 

17: 36: 15 14 after you issued your expert report in this case? 

17: 36: 18 15 | don't know -- 

17:36: 18 16 All right. 

17:36: 21 17 -- when he said that. | have no idea. 

17:36: 24 18 All right. Now, | found it interesting as a part 

17: 36: 29 19 of your engagenent you were asked to go beyond the 

17:36: 33 20 statute of limtations -- you know what the statute of 

17: 36: 37 21 l[imtations is. Right? 

17:36: 39 22 A. | do. 

17: 36: 40 23 Q You can't recover noney in an LLC that you think 

17: 36: 43 24 was inproperly distributed ten years ago, can you? 

17: 36: 47 25 MR LEWN. Objection. Your Honor, that calls   
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: : : ~age J 
client has already admtted he received this tax return 17:35:35 1 

17: 35: 39 2 after it was filed. So your -- 

17:35:43 3 ARBI TRATOR WALL: It's not his client. 

17: 35: 46 4 MR. CGERRARD: Well, usually -- okay. 

17:35: 46 5 BY MR. GERRARD: 

17: 35: 46 6 Q MM. CGolshani has testified that he received this 

17:35:51 7 tax return after it was filed, so he had all the 

17: 35:56 8 information that told himthat this noney had both been 

17: 35:59 9 allocated and distributed on a 50/50 basis. Correct? 

17: 36: 04 10 A. That's correct. 

17: 36: 04 11 Q And when is the first time that M. Gol shani 

17: 36: 08 12 said, "I think this noney was allocated and distri buted 

17:36: 11 13 inproperly. | think it should have been 70/30"? Was it 

17: 36: 15 14 after you issued your expert report in this case? 

17: 36: 18 15 | don't know -- 

17:36: 18 16 All right. 

17:36: 21 17 -- when he said that. | have no idea. 

17:36: 24 18 All right. Now, | found it interesting as a part 

17: 36: 29 19 of your engagenent you were asked to go beyond the 

17:36: 33 20 statute of limtations -- you know what the statute of 

17: 36: 37 21 l[imtations is. Right? 

17:36: 39 22 A. | do. 

17: 36: 40 23 Q You can't recover noney in an LLC that you think 

17: 36: 43 24 was inproperly distributed ten years ago, can you? 

17: 36: 47 25 MR LEWN. Objection. Your Honor, that calls   
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·1· ·client has already admitted he received this tax return

·2· ·after it was filed.· So your --

·3· · · · · ARBITRATOR WALL:· It's not his client.

·4· · · · · MR. GERRARD:· Well, usually -- okay.

·5· ·BY MR. GERRARD:

·6· · · Q.· Mr. Golshani has testified that he received this

·7· ·tax return after it was filed, so he had all the

·8· ·information that told him that this money had both been

·9· ·allocated and distributed on a 50/50 basis.· Correct?

10· · · A.· That's correct.

11· · · Q.· And when is the first time that Mr. Golshani

12· ·said, "I think this money was allocated and distributed

13· ·improperly.· I think it should have been 70/30"?· Was it

14· ·after you issued your expert report in this case?

15· · · A.· I don't know --

16· · · Q.· All right.

17· · · A.· -- when he said that.· I have no idea.

18· · · Q.· All right.· Now, I found it interesting as a part

19· ·of your engagement you were asked to go beyond the

20· ·statute of limitations -- you know what the statute of

21· ·limitations is.· Right?

22· · · A.· I do.

23· · · Q.· You can't recover money in an LLC that you think

24· ·was improperly distributed ten years ago, can you?

25· · · · · MR. LEWIN:· Objection.· Your Honor, that calls
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17: 36: 47 1 for a legal conclusion. rage = 

17: 36: 47 2 MR. GERRARD: Asking him for his understanding. 

17: 36: 47 3 MR. LEWN. That's beyond the scope of his 

17: 36: 48 4 assi gnnent and opi ni ons. 

17: 36:52 5 ARBI TRATOR WALL: Well, no. The question is 

17: 36: 54 6 regardi ng the scope of his assignment, so I'll overrule 

17:36: 57 7 it. 

17: 36: 57 8 If you know. 

17: 36: 58 9 A | -- actually, | don't know as far as a | egal 

17:37:01 10 claimwhat the actual statute is. 

17:37:03 11 BY MR. GERRARD. 

17:37. 04 12 Q AI right. That's fair. That's fair enough. | 

17:37. 05 13 just asked what your understanding was. But you did go 

17:37:08 14 back ten years to look for things. As a part of your 

17:37:11 15 assignment, you were actually asked to try to find 

17:37. 14 16 offsets to what this was going to be -- what was going 

17:37:18 17 to be paid in this purchase price, weren't you? 

17:37: 21 18 A It wasn't -- 

17:37:23 19 Q It's yes or no. 

17:37: 24 20 A. Yes. 

17:37: 29 21 Q Now, let's talk about this 704(b) code section, 

17:38: 04 22 | RC 704(b), and the regulations. | thought you did a 

17: 38: 06 23 great job of explaining that, by the way. But you 

17:38: 09 24 al ready determ ned that everything that you saw in this 

17:38:12 25 operating agreement had substantial econom c effect.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006381

ARBI TRATI ON, DAY 3 - 03/19/2021 

17: 36: 47 1 for a legal conclusion. rage = 

17: 36: 47 2 MR. GERRARD: Asking him for his understanding. 

17: 36: 47 3 MR. LEWN. That's beyond the scope of his 

17: 36: 48 4 assi gnnent and opi ni ons. 

17: 36:52 5 ARBI TRATOR WALL: Well, no. The question is 

17: 36: 54 6 regardi ng the scope of his assignment, so I'll overrule 

17:36: 57 7 it. 

17: 36: 57 8 If you know. 

17: 36: 58 9 A | -- actually, | don't know as far as a | egal 

17:37:01 10 claimwhat the actual statute is. 

17:37:03 11 BY MR. GERRARD. 

17:37. 04 12 Q AI right. That's fair. That's fair enough. | 

17:37. 05 13 just asked what your understanding was. But you did go 

17:37:08 14 back ten years to look for things. As a part of your 

17:37:11 15 assignment, you were actually asked to try to find 

17:37. 14 16 offsets to what this was going to be -- what was going 

17:37:18 17 to be paid in this purchase price, weren't you? 

17:37: 21 18 A It wasn't -- 

17:37:23 19 Q It's yes or no. 

17:37: 24 20 A. Yes. 

17:37: 29 21 Q Now, let's talk about this 704(b) code section, 

17:38: 04 22 | RC 704(b), and the regulations. | thought you did a 

17: 38: 06 23 great job of explaining that, by the way. But you 

17:38: 09 24 al ready determ ned that everything that you saw in this 

17:38:12 25 operating agreement had substantial econom c effect.   
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·1· ·for a legal conclusion.

·2· · · · · MR. GERRARD:· Asking him for his understanding.

·3· · · · · MR. LEWIN:· That's beyond the scope of his

·4· ·assignment and opinions.

·5· · · · · ARBITRATOR WALL:· Well, no.· The question is

·6· ·regarding the scope of his assignment, so I'll overrule

·7· ·it.

·8· · · · · If you know.

·9· · · A.· I -- actually, I don't know as far as a legal

10· ·claim what the actual statute is.

11· ·BY MR. GERRARD:

12· · · Q.· All right.· That's fair.· That's fair enough.  I

13· ·just asked what your understanding was.· But you did go

14· ·back ten years to look for things.· As a part of your

15· ·assignment, you were actually asked to try to find

16· ·offsets to what this was going to be -- what was going

17· ·to be paid in this purchase price, weren't you?

18· · · A.· It wasn't --

19· · · Q.· It's yes or no.

20· · · A.· Yes.

21· · · Q.· Now, let's talk about this 704(b) code section,

22· ·IRC 704(b), and the regulations.· I thought you did a

23· ·great job of explaining that, by the way.· But you

24· ·already determined that everything that you saw in this

25· ·operating agreement had substantial economic effect.
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17:38: 16 1 Correct? rage S 

17:38: 17 2 A. | tested it actually, so yes, | did determ ne. 

17:38: 20 3 Q Okay. So 704(b) doesn't even cone into play 

17:38: 24 4 because 704(b) says if it has substantial economc 

17:38: 29 5 effect, the operating agreenent determ nes how i ncone 

17: 38: 32 6 and gain are allocated and distributed. Correct? 

17:38:35 7 A. Correct. 

17: 38: 36 8 Q Ckay. So what it really all comes back to is 

17:38: 41 9 what the language in the operating agreement neans. 

17:38: 44 10 Correct? 

17:38: 48 11 A. Correct. 

17: 38: 49 12 Q Isn't it true, sir, your theory and the one 

17: 38: 53 13 advanced by CLA in this case is that all of the noney 

17: 38: 56 14 fromthe sale of Building C, E, and B, all of the 

17: 39: 02 15 revenue that was generated from those sal es shoul d have 

17:39: 05 16 been distributed and allocated 70/30 -- 70 percent to 

17:39:12 17 CLA and 30 percent to M. Bidsal? 

17:39:15 18 A. Yes, with the exception. 

17:39: 17 19 Q Al right. So you've reviewed all the tax 

17:39: 21 20 returns. Right? | don't need to wal k you through each 

17:39: 24 21 one of them do I? 

17:39: 26 22 A. No. 

17: 39: 26 23 Q In every one of the tax returns where there was a 

17:39: 30 24 sale of property in that -- in the tax year that it was 

17:39:32 25 reported, all of the gain was allocated on a 50/50   
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17:38: 16 1 Correct? rage S 

17:38: 17 2 A. | tested it actually, so yes, | did determ ne. 

17:38: 20 3 Q Okay. So 704(b) doesn't even cone into play 

17:38: 24 4 because 704(b) says if it has substantial economc 

17:38: 29 5 effect, the operating agreenent determ nes how i ncone 

17: 38: 32 6 and gain are allocated and distributed. Correct? 

17:38:35 7 A. Correct. 

17: 38: 36 8 Q Ckay. So what it really all comes back to is 

17:38: 41 9 what the language in the operating agreement neans. 

17:38: 44 10 Correct? 

17:38: 48 11 A. Correct. 

17: 38: 49 12 Q Isn't it true, sir, your theory and the one 

17: 38: 53 13 advanced by CLA in this case is that all of the noney 

17: 38: 56 14 fromthe sale of Building C, E, and B, all of the 

17: 39: 02 15 revenue that was generated from those sal es shoul d have 

17:39: 05 16 been distributed and allocated 70/30 -- 70 percent to 

17:39:12 17 CLA and 30 percent to M. Bidsal? 

17:39:15 18 A. Yes, with the exception. 

17:39: 17 19 Q Al right. So you've reviewed all the tax 

17:39: 21 20 returns. Right? | don't need to wal k you through each 

17:39: 24 21 one of them do I? 

17:39: 26 22 A. No. 

17: 39: 26 23 Q In every one of the tax returns where there was a 

17:39: 30 24 sale of property in that -- in the tax year that it was 

17:39:32 25 reported, all of the gain was allocated on a 50/50   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006382

Page 957
·1· ·Correct?

·2· · · A.· I tested it actually, so yes, I did determine.

·3· · · Q.· Okay.· So 704(b) doesn't even come into play

·4· ·because 704(b) says if it has substantial economic

·5· ·effect, the operating agreement determines how income

·6· ·and gain are allocated and distributed.· Correct?

·7· · · A.· Correct.

·8· · · Q.· Okay.· So what it really all comes back to is

·9· ·what the language in the operating agreement means.

10· ·Correct?

11· · · A.· Correct.

12· · · Q.· Isn't it true, sir, your theory and the one

13· ·advanced by CLA in this case is that all of the money

14· ·from the sale of Building C, E, and B, all of the

15· ·revenue that was generated from those sales should have

16· ·been distributed and allocated 70/30 -- 70 percent to

17· ·CLA and 30 percent to Mr. Bidsal?

18· · · A.· Yes, with the exception.

19· · · Q.· All right.· So you've reviewed all the tax

20· ·returns.· Right?· I don't need to walk you through each

21· ·one of them, do I?

22· · · A.· No.

23· · · Q.· In every one of the tax returns where there was a

24· ·sale of property in that -- in the tax year that it was

25· ·reported, all of the gain was allocated on a 50/50
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basis. Correct? 

Correct. 

So when -- 

MR. LEWN:. Hold on a second. Ckay. |[|'msorry. 

GERRARD: 

So when CLA received its tax return and saw on 

its K-1 that all of the gain fromthe sale shown on 

Schedul e K had been di vided 50/50 instead of 70/30, it 
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woul d have known i mediately that it didn't get the 
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 distributions that it is now claimng that were due 

| | under this preferred allocation schedule. Correct? 
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No
 

MR LEWN (Objection. Calls for speculation. 
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 ARBI TRATOR WALL: Overrul ed. 
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That is correct. 

=
 

ol
 GERRARD: 

=
 

oo
 

Okay. But yet, all of those nonies were 
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distributed in all those years. Dd you ever see any 
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] evi dence that CLA said "I think that this is being done 
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A. | did not. 
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 Q GCkay. Dd you ever talk with M. Golshani to 
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 di scuss your opinions before you gave thenf 
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 A. Yes. 
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N Q GCkay. I|I'mnot going to ask you for the contents 
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) of the communications. Those are really privileged.   

Litigation Services | 800-330-1112 
www. | i tigationservices.com 

APPENDIX (PX)006383

17:39: 37 

17: 39: 38 

17: 39: 40 

17:39:41 

17:39: 49 

17: 39: 49 

17:39:53 

17:39:58 

17: 40: 02 

17: 40: 06 

17:40:09 

17:40:11 

17:40:13 

17:40: 14 

17: 40: 15 

17: 40: 15 

17:40:19 

17: 40: 21 

17: 40: 24 

17:40: 33 

17:40: 33 

17: 40: 37 

17: 40: 39 

17: 40: 44 

17: 40: 47 
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basis. Correct? 

Correct. 

So when -- 

MR. LEWN:. Hold on a second. Ckay. |[|'msorry. 

GERRARD: 

So when CLA received its tax return and saw on 

its K-1 that all of the gain fromthe sale shown on 

Schedul e K had been di vided 50/50 instead of 70/30, it 
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woul d have known i mediately that it didn't get the 
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 distributions that it is now claimng that were due 

| | under this preferred allocation schedule. Correct? 
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No
 

MR LEWN (Objection. Calls for speculation. 
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 ARBI TRATOR WALL: Overrul ed. 
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·1· ·basis.· Correct?

·2· · · A.· Correct.

·3· · · Q.· So when --

·4· · · · · MR. LEWIN:· Hold on a second.· Okay.· I'm sorry.

·5· ·BY MR. GERRARD:

·6· · · Q.· So when CLA received its tax return and saw on

·7· ·its K-1 that all of the gain from the sale shown on

·8· ·Schedule K had been divided 50/50 instead of 70/30, it

·9· ·would have known immediately that it didn't get the

10· ·distributions that it is now claiming that were due

11· ·under this preferred allocation schedule.· Correct?

12· · · · · MR. LEWIN:· Objection.· Calls for speculation.

13· · · · · ARBITRATOR WALL:· Overruled.

14· · · A.· That is correct.

15· ·BY MR. GERRARD:

16· · · Q.· Okay.· But yet, all of those monies were

17· ·distributed in all those years.· Did you ever see any

18· ·evidence that CLA said "I think that this is being done

19· ·wrong"?

20· · · A.· I did not.

21· · · Q.· Okay.· Did you ever talk with Mr. Golshani to

22· ·discuss your opinions before you gave them?

23· · · A.· Yes.

24· · · Q.· Okay.· I'm not going to ask you for the contents

25· ·of the communications.· Those are really privileged.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:40: 49 1 But what | do want to know is did -- whether you cone 

17: 40: 52 2 away with an understanding that there had been a 

17: 40: 54 3 discussion between M. Col shani and M. Bidsal when 

17: 40: 59 4 Building Cwas first sold, the first sale of any 

17:41:01 5 property, about how to make these distributions. Were 

17:41:04 6 you aware of that? 

17:41: 05 7 MR LEWN. That question, there are terns which 

17:41:12 8 suppose sone information -- 

17:41:16 9 MR. GERRARD: No, | just asked for his 

17:41:17 10 under st andi ng. 

17:41: 17 11 MR. LEWN No, you can't -- you can't -- 

17:41:17 12 ARBI TRATOR WALL: Wait a minute. Wit a mnute. 

17:41: 23 13 You asked a lot of questions of M. WIcox regarding his 

17:41: 29 14 conversations with M. Bidsal. 

17:41: 32 15 MR LEWN He didn't object. 

17:41: 36 16 MR. GERRARD: And | don't care about that. 

17:41: 36 17 ARBI TRATOR WALL: All right. 

17:41: 37 18 MR GERRARD: But | did not ask for a privileged 

17:41: 38 19 communication. All | asked is if he cane away with an 

17:41: 40 20 under st andi ng that there was an agreenent between 

17:41: 42 21 M. Bidsal and M. Gol shani about how distributions were 

17:41: 49 22 supposed to be nade. 

17:41:50 23 ARBI TRATOR WALL: That's still -- the only way 

17:41:51 24 that could come about is froma conversation wth 

17:41: 54 25 M. Gol shani .   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006384

ARBI TRATI ON, DAY 3 - 03/19/2021 

17:40: 49 1 But what | do want to know is did -- whether you cone 

17: 40: 52 2 away with an understanding that there had been a 

17: 40: 54 3 discussion between M. Col shani and M. Bidsal when 

17: 40: 59 4 Building Cwas first sold, the first sale of any 

17:41:01 5 property, about how to make these distributions. Were 

17:41:04 6 you aware of that? 

17:41: 05 7 MR LEWN. That question, there are terns which 

17:41:12 8 suppose sone information -- 

17:41:16 9 MR. GERRARD: No, | just asked for his 

17:41:17 10 under st andi ng. 

17:41: 17 11 MR. LEWN No, you can't -- you can't -- 

17:41:17 12 ARBI TRATOR WALL: Wait a minute. Wit a mnute. 

17:41: 23 13 You asked a lot of questions of M. WIcox regarding his 

17:41: 29 14 conversations with M. Bidsal. 

17:41: 32 15 MR LEWN He didn't object. 

17:41: 36 16 MR. GERRARD: And | don't care about that. 

17:41: 36 17 ARBI TRATOR WALL: All right. 

17:41: 37 18 MR GERRARD: But | did not ask for a privileged 

17:41: 38 19 communication. All | asked is if he cane away with an 

17:41: 40 20 under st andi ng that there was an agreenent between 

17:41: 42 21 M. Bidsal and M. Gol shani about how distributions were 

17:41: 49 22 supposed to be nade. 

17:41:50 23 ARBI TRATOR WALL: That's still -- the only way 

17:41:51 24 that could come about is froma conversation wth 

17:41: 54 25 M. Gol shani .   
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·1· ·But what I do want to know is did -- whether you come

·2· ·away with an understanding that there had been a

·3· ·discussion between Mr. Golshani and Mr. Bidsal when

·4· ·Building C was first sold, the first sale of any

·5· ·property, about how to make these distributions.· Were

·6· ·you aware of that?

·7· · · · · MR. LEWIN:· That question, there are terms which

·8· ·suppose some information --

·9· · · · · MR. GERRARD:· No, I just asked for his

10· ·understanding.

11· · · · · MR. LEWIN:· No, you can't -- you can't --

12· · · · · ARBITRATOR WALL:· Wait a minute.· Wait a minute.

13· ·You asked a lot of questions of Mr. Wilcox regarding his

14· ·conversations with Mr. Bidsal.

15· · · · · MR. LEWIN:· He didn't object.

16· · · · · MR. GERRARD:· And I don't care about that.

17· · · · · ARBITRATOR WALL:· All right.

18· · · · · MR. GERRARD:· But I did not ask for a privileged

19· ·communication.· All I asked is if he came away with an

20· ·understanding that there was an agreement between

21· ·Mr. Bidsal and Mr. Golshani about how distributions were

22· ·supposed to be made.

23· · · · · ARBITRATOR WALL:· That's still -- the only way

24· ·that could come about is from a conversation with

25· ·Mr. Golshani.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:41:56 1 MR. GERRARD: Ckay. I'll ask the question 2 

17:41: 58 2 different way. 

17:41:58 3 BY MR. GERRARD: 

17:41: 58 4 Q In preparing your opinions, did you have an 

17:42:01 5 understanding that an agreenent existed between M. 

17:42:01 6 Gol shani and M. Bidsal about how distributions were 

17:42: 08 7 going to be nade fromthe sale of individual buildings 

17:42:09 8 as opposed to a sale of everything? 

17:42:14 9 MR LEWN. That's the same question. 

17:42:16 10 ARBI TRATOR WALL: No, it's not. Overruled. 

17:42:17 11 A. No. 

17:42:18 12 BY MR. GERRARD: 

17:42:18 13 Q Okay. Now, if there had been an agreenent 

17:42:20 14 between M. Bidsal and M. Gol shani about what this 

17:42:25 15 Exhibit B actually neant and that the agreement was 

17:42:31 16 that -- what it meant was there would be a distribution 

17:42: 34 17 70/30 of the basis of each property sold and that the 

17:42: 39 18 rest of the gain would be divided 50/50, if that 

17:42: 42 19 agreement existed, would that change your opinions? 

17:42: 45 20 A. It could, yes. 

17:42: 46 21 Q GCkay. And in fact, what | just described is 

17:42:50 22 consistent with what you saw in all the tax returns. 

17:42:53 23 Correct? 

17:42:53 24 A. Yes. 

17:43:00 25 Q And in fact, M. Main -- do you know who M. Min   
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17:41:56 1 MR. GERRARD: Ckay. I'll ask the question 2 

17:41: 58 2 different way. 

17:41:58 3 BY MR. GERRARD: 

17:41: 58 4 Q In preparing your opinions, did you have an 

17:42:01 5 understanding that an agreenent existed between M. 

17:42:01 6 Gol shani and M. Bidsal about how distributions were 

17:42: 08 7 going to be nade fromthe sale of individual buildings 

17:42:09 8 as opposed to a sale of everything? 

17:42:14 9 MR LEWN. That's the same question. 

17:42:16 10 ARBI TRATOR WALL: No, it's not. Overruled. 

17:42:17 11 A. No. 

17:42:18 12 BY MR. GERRARD: 

17:42:18 13 Q Okay. Now, if there had been an agreenent 

17:42:20 14 between M. Bidsal and M. Gol shani about what this 

17:42:25 15 Exhibit B actually neant and that the agreement was 

17:42:31 16 that -- what it meant was there would be a distribution 

17:42: 34 17 70/30 of the basis of each property sold and that the 

17:42: 39 18 rest of the gain would be divided 50/50, if that 

17:42: 42 19 agreement existed, would that change your opinions? 

17:42: 45 20 A. It could, yes. 

17:42: 46 21 Q GCkay. And in fact, what | just described is 

17:42:50 22 consistent with what you saw in all the tax returns. 

17:42:53 23 Correct? 

17:42:53 24 A. Yes. 

17:43:00 25 Q And in fact, M. Main -- do you know who M. Min   
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·1· · · · · MR. GERRARD:· Okay.· I'll ask the question a

·2· ·different way.

·3· ·BY MR. GERRARD:

·4· · · Q.· In preparing your opinions, did you have an

·5· ·understanding that an agreement existed between Mr.

·6· ·Golshani and Mr. Bidsal about how distributions were

·7· ·going to be made from the sale of individual buildings

·8· ·as opposed to a sale of everything?

·9· · · · · MR. LEWIN:· That's the same question.

10· · · · · ARBITRATOR WALL:· No, it's not.· Overruled.

11· · · A.· No.

12· ·BY MR. GERRARD:

13· · · Q.· Okay.· Now, if there had been an agreement

14· ·between Mr. Bidsal and Mr. Golshani about what this

15· ·Exhibit B actually meant and that the agreement was

16· ·that -- what it meant was there would be a distribution

17· ·70/30 of the basis of each property sold and that the

18· ·rest of the gain would be divided 50/50, if that

19· ·agreement existed, would that change your opinions?

20· · · A.· It could, yes.

21· · · Q.· Okay.· And in fact, what I just described is

22· ·consistent with what you saw in all the tax returns.

23· ·Correct?

24· · · A.· Yes.

25· · · Q.· And in fact, Mr. Main -- do you know who Mr. Main
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:43:07 1 

17:43: 07 2 | know of him 

17:43:09 3 Q Okay. Not much experience with you like you have 

17:43:09 4 wth M. WIcox? 

17:43:09 5 A. No. 

17:43:12 6 Q Okay. M. Min, who's a licensed CPA here in 

17:43: 16 7 Nevada, he nade his own determ nation about whether that 

17:43:21 8 preferred allocation schedule had been triggered, didn't 

17:43:25 9 he? 

17:43: 25 10 A. He did. 

17:43: 25 11 Q And he, as you can see fromthe tax returns, 

17:43:29 12 determi ned that that had not been triggered because he 

17:43: 33 13 allocated the gain fromevery sale on a 50/50 basis? 

17:43: 36 14 MR. LEWN.  ojection. Lacks foundation. It 

17:43: 39 15 calls for speculation. 

17:43: 40 16 MR. GERRARD: There's no speculation. It's on 

17:43: 40 17 the tax return. 

17:43: 42 18 ARBI TRATOR WALL: Yeah, he's asking himif 

17:43: 43 19 somebody reviewed the tax returns. 

17:43: 43 20 You under stood that? 

17:43: 43 21 THE W TNESS: Yeah. 

17:43: 43 22 ARBI TRATOR WALL: Ckay. 

17:43: 46 23 Based on the tax returns, that's what he did. 

17:43: 49 24 GERRARD: 

17:43:50 25 Ckay. So now we have two different CPAs here in   
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17:43:07 1 

17:43: 07 2 | know of him 

17:43:09 3 Q Okay. Not much experience with you like you have 

17:43:09 4 wth M. WIcox? 

17:43:09 5 A. No. 

17:43:12 6 Q Okay. M. Min, who's a licensed CPA here in 

17:43: 16 7 Nevada, he nade his own determ nation about whether that 

17:43:21 8 preferred allocation schedule had been triggered, didn't 

17:43:25 9 he? 

17:43: 25 10 A. He did. 

17:43: 25 11 Q And he, as you can see fromthe tax returns, 

17:43:29 12 determi ned that that had not been triggered because he 

17:43: 33 13 allocated the gain fromevery sale on a 50/50 basis? 

17:43: 36 14 MR. LEWN.  ojection. Lacks foundation. It 

17:43: 39 15 calls for speculation. 

17:43: 40 16 MR. GERRARD: There's no speculation. It's on 

17:43: 40 17 the tax return. 

17:43: 42 18 ARBI TRATOR WALL: Yeah, he's asking himif 

17:43: 43 19 somebody reviewed the tax returns. 

17:43: 43 20 You under stood that? 

17:43: 43 21 THE W TNESS: Yeah. 

17:43: 43 22 ARBI TRATOR WALL: Ckay. 

17:43: 46 23 Based on the tax returns, that's what he did. 

17:43: 49 24 GERRARD: 

17:43:50 25 Ckay. So now we have two different CPAs here in   
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·1· ·is?

·2· · · A.· I know of him.

·3· · · Q.· Okay.· Not much experience with you like you have

·4· ·with Mr. Wilcox?

·5· · · A.· No.

·6· · · Q.· Okay.· Mr. Main, who's a licensed CPA here in

·7· ·Nevada, he made his own determination about whether that

·8· ·preferred allocation schedule had been triggered, didn't

·9· ·he?

10· · · A.· He did.

11· · · Q.· And he, as you can see from the tax returns,

12· ·determined that that had not been triggered because he

13· ·allocated the gain from every sale on a 50/50 basis?

14· · · · · MR. LEWIN:· Objection.· Lacks foundation.· It

15· ·calls for speculation.

16· · · · · MR. GERRARD:· There's no speculation.· It's on

17· ·the tax return.

18· · · · · ARBITRATOR WALL:· Yeah, he's asking him if

19· ·somebody reviewed the tax returns.

20· · · · · You understood that?

21· · · · · THE WITNESS:· Yeah.

22· · · · · ARBITRATOR WALL:· Okay.

23· · · A.· Based on the tax returns, that's what he did.

24· ·BY MR. GERRARD:

25· · · Q.· Okay.· So now we have two different CPAs here in
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:43:53 1 town that have cone to the conclusion that this 

17:43:55 2 distribution schedule, the preferred distribution 

17:43: 57 3 schedule was never triggered, and we have your opinion 

17:44:01 4 that says that it was triggered. Correct? 

17:44:04 5 A. That is correct. 

17:44: 35 6 Q Okay. And ultimately what constitutes a capital 

17: 44: 39 7 transaction for purposes of triggering the special 

17:44: 43 8 allocation | anguage of the operating agreement is 

17: 44: 46 9 determined solely by the operating agreement, not by the 

17:44:50 10 tax code. Correct? 

17:44:51 11 A. The operating agreenent refers to the tax code. 

17: 44: 56 12 Q And then the tax code refers you right back to 

17:44:58 13 the operating agreement. Correct? 

17:45:00 14 A. It does. 

17: 45: 01 15 Q Okay. So would you agree with me, based upon 

17: 45: 12 16 that, that the determi nation of what a capita 

17:45: 15 17 transaction is for purposes not of reporting taxes but 

17:45: 17 18 for purposes of triggering the special allocation 

17: 45: 20 19 language of the operating agreement, is determ ned by 

17:45:23 20 the operating agreement. Yes or no? 

17:45: 26 21 A. Yes. 

17: 45: 26 22 Q Wien the conpany took title to this property -- 

17: 45: 36 23 now, at the time that it took -- before it took title to 

17:45: 40 24 this property, it was a lender. R ght? It has a note 

17:45: 44 25 and it was acting as a lender. Correct?   
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17:43:53 1 town that have cone to the conclusion that this 

17:43:55 2 distribution schedule, the preferred distribution 

17:43: 57 3 schedule was never triggered, and we have your opinion 

17:44:01 4 that says that it was triggered. Correct? 

17:44:04 5 A. That is correct. 

17:44: 35 6 Q Okay. And ultimately what constitutes a capital 

17: 44: 39 7 transaction for purposes of triggering the special 

17:44: 43 8 allocation | anguage of the operating agreement is 

17: 44: 46 9 determined solely by the operating agreement, not by the 

17:44:50 10 tax code. Correct? 

17:44:51 11 A. The operating agreenent refers to the tax code. 

17: 44: 56 12 Q And then the tax code refers you right back to 

17:44:58 13 the operating agreement. Correct? 

17:45:00 14 A. It does. 

17: 45: 01 15 Q Okay. So would you agree with me, based upon 

17: 45: 12 16 that, that the determi nation of what a capita 

17:45: 15 17 transaction is for purposes not of reporting taxes but 

17:45: 17 18 for purposes of triggering the special allocation 

17: 45: 20 19 language of the operating agreement, is determ ned by 

17:45:23 20 the operating agreement. Yes or no? 

17:45: 26 21 A. Yes. 

17: 45: 26 22 Q Wien the conpany took title to this property -- 

17: 45: 36 23 now, at the time that it took -- before it took title to 

17:45: 40 24 this property, it was a lender. R ght? It has a note 

17:45: 44 25 and it was acting as a lender. Correct?   
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·1· ·town that have come to the conclusion that this

·2· ·distribution schedule, the preferred distribution

·3· ·schedule was never triggered, and we have your opinion

·4· ·that says that it was triggered.· Correct?

·5· · · A.· That is correct.

·6· · · Q.· Okay.· And ultimately what constitutes a capital

·7· ·transaction for purposes of triggering the special

·8· ·allocation language of the operating agreement is

·9· ·determined solely by the operating agreement, not by the

10· ·tax code.· Correct?

11· · · A.· The operating agreement refers to the tax code.

12· · · Q.· And then the tax code refers you right back to

13· ·the operating agreement.· Correct?

14· · · A.· It does.

15· · · Q.· Okay.· So would you agree with me, based upon

16· ·that, that the determination of what a capital

17· ·transaction is for purposes not of reporting taxes but

18· ·for purposes of triggering the special allocation

19· ·language of the operating agreement, is determined by

20· ·the operating agreement.· Yes or no?

21· · · A.· Yes.

22· · · Q.· When the company took title to this property --

23· ·now, at the time that it took -- before it took title to

24· ·this property, it was a lender.· Right?· It has a note

25· ·and it was acting as a lender.· Correct?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17: 45: 46 1 A. Correct. 

17: 45: 47 2 Q After it took title to the property, it 

17: 45:50 3 inmediately began the process of subdividing the 

17:45:55 4 property. Correct? 

17:45:55 5) A. Correct. 

17: 45: 56 6 Q And within a nonth of taking title, they had 

17: 46: 00 7 subdivided the property into nine different parcels. 

17:46: 04 8 Correct? 

17: 46: 04 9 A. I'mnot sure of the tim ng. 

17: 46: 06 10 Q And then within a few nonths after that, no nore 

17: 46: 09 11 than five nonths after that, they had listed all the 

17: 46: 13 12 properties for sale. Wre you aware of that? 

17: 46: 16 13 A. No. 

17: 46: 16 14 Q Wuld that change your opinion at all about 

17: 46: 19 15 whether this company was in the business of obtaining 

17:46: 24 16 loans, converting it to property, and then selling the 

17: 46: 28 17 property off as inventory? 

17: 46: 32 18 A. It could, yes. 

17: 46: 33 19 Q And if that was the case, if what they were doing 

17: 46: 37 20 was selling the property off as now as their inventory, 

17: 46: 40 21 that woul d change whether the proceeds from each of the 

17: 46: 43 22 sales is ordinary income or capital gain. Correct? 

17: 46: 47 23 A It would. 

17: 46: 48 24 Q And it would all be ordinary incone if that's the 

17: 46: 51 25 business they were in. Correct?   
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17: 45: 46 1 A. Correct. 

17: 45: 47 2 Q After it took title to the property, it 

17: 45:50 3 inmediately began the process of subdividing the 

17:45:55 4 property. Correct? 

17:45:55 5) A. Correct. 

17: 45: 56 6 Q And within a nonth of taking title, they had 

17: 46: 00 7 subdivided the property into nine different parcels. 

17:46: 04 8 Correct? 

17: 46: 04 9 A. I'mnot sure of the tim ng. 

17: 46: 06 10 Q And then within a few nonths after that, no nore 

17: 46: 09 11 than five nonths after that, they had listed all the 

17: 46: 13 12 properties for sale. Wre you aware of that? 

17: 46: 16 13 A. No. 

17: 46: 16 14 Q Wuld that change your opinion at all about 

17: 46: 19 15 whether this company was in the business of obtaining 

17:46: 24 16 loans, converting it to property, and then selling the 

17: 46: 28 17 property off as inventory? 

17: 46: 32 18 A. It could, yes. 

17: 46: 33 19 Q And if that was the case, if what they were doing 

17: 46: 37 20 was selling the property off as now as their inventory, 

17: 46: 40 21 that woul d change whether the proceeds from each of the 

17: 46: 43 22 sales is ordinary income or capital gain. Correct? 

17: 46: 47 23 A It would. 

17: 46: 48 24 Q And it would all be ordinary incone if that's the 

17: 46: 51 25 business they were in. Correct?   
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·1· · · A.· Correct.

·2· · · Q.· After it took title to the property, it

·3· ·immediately began the process of subdividing the

·4· ·property.· Correct?

·5· · · A.· Correct.

·6· · · Q.· And within a month of taking title, they had

·7· ·subdivided the property into nine different parcels.

·8· ·Correct?

·9· · · A.· I'm not sure of the timing.

10· · · Q.· And then within a few months after that, no more

11· ·than five months after that, they had listed all the

12· ·properties for sale.· Were you aware of that?

13· · · A.· No.

14· · · Q.· Would that change your opinion at all about

15· ·whether this company was in the business of obtaining

16· ·loans, converting it to property, and then selling the

17· ·property off as inventory?

18· · · A.· It could, yes.

19· · · Q.· And if that was the case, if what they were doing

20· ·was selling the property off as now as their inventory,

21· ·that would change whether the proceeds from each of the

22· ·sales is ordinary income or capital gain.· Correct?

23· · · A.· It would.

24· · · Q.· And it would all be ordinary income if that's the

25· ·business they were in.· Correct?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17: 46: 52 1 A. That is correct. rages 

17: 46: 54 2 Q Let's talk about this word "nonrecurring," and 

17:47:01 3 the judge correctly pointed out yesterday we keep saying 

17: 47. 06 4 non-reoccurring but the word is actually nonrecurring as 

17:47:11 5) in NONREGCURRI-NG Correct? 

17:47:14 6 A. Correct. 

17:47:15 7 Q Now, I'mlooking at the Merriam Webster 

17:47:19 8 dictionary definition of that word, and it says -- 

17.47. 23 9 ARBI TRATOR WALL: It's very cl ose. 

17:47:25 10 MR GERRARD: What's that? 

17:47:25 11 ARBI TRATOR WALL: It's very close to 

17:47:25 12 non- reoccurring. 

17:47:25 13 MR. GERRARD. Yeah. 

17:47:25 14 GERRARD: 

17:47: 26 15 Q But the definition is specifically "unlikely to 

17:47:30 16 happen again." Wen this company sold Building C, which 

17:47: 39 17 is its first sale of property, would you believe that 

17:47: 40 18 that was nonrecurring at that time, a nonrecurring 

17:47:45 19 event ? 

17:47: 47 20 A. It would not fall under that definition, no. 

17:47:50 21 BY MR. GERRARD: 

17:47:50 22 Q Okay. But certainly by the tine that it sold a 

17:47:53 23 second property and then a third property, you couldn't 

17:47:55 24 say that those sales were nonrecurring under that 

17: 48:00 25 definition, could you?   
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17: 46: 52 1 A. That is correct. rages 

17: 46: 54 2 Q Let's talk about this word "nonrecurring," and 

17:47:01 3 the judge correctly pointed out yesterday we keep saying 

17: 47. 06 4 non-reoccurring but the word is actually nonrecurring as 

17:47:11 5) in NONREGCURRI-NG Correct? 

17:47:14 6 A. Correct. 

17:47:15 7 Q Now, I'mlooking at the Merriam Webster 

17:47:19 8 dictionary definition of that word, and it says -- 

17.47. 23 9 ARBI TRATOR WALL: It's very cl ose. 

17:47:25 10 MR GERRARD: What's that? 

17:47:25 11 ARBI TRATOR WALL: It's very close to 

17:47:25 12 non- reoccurring. 

17:47:25 13 MR. GERRARD. Yeah. 

17:47:25 14 GERRARD: 

17:47: 26 15 Q But the definition is specifically "unlikely to 

17:47:30 16 happen again." Wen this company sold Building C, which 

17:47: 39 17 is its first sale of property, would you believe that 

17:47: 40 18 that was nonrecurring at that time, a nonrecurring 

17:47:45 19 event ? 

17:47: 47 20 A. It would not fall under that definition, no. 

17:47:50 21 BY MR. GERRARD: 

17:47:50 22 Q Okay. But certainly by the tine that it sold a 

17:47:53 23 second property and then a third property, you couldn't 

17:47:55 24 say that those sales were nonrecurring under that 

17: 48:00 25 definition, could you?   
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·1· · · A.· That is correct.

·2· · · Q.· Let's talk about this word "nonrecurring," and

·3· ·the judge correctly pointed out yesterday we keep saying

·4· ·non-reoccurring but the word is actually nonrecurring as

·5· ·in N-O-N-R-E-C-U-R-R-I-N-G.· Correct?

·6· · · A.· Correct.

·7· · · Q.· Now, I'm looking at the Merriam-Webster

·8· ·dictionary definition of that word, and it says --

·9· · · · · ARBITRATOR WALL:· It's very close.

10· · · · · MR. GERRARD:· What's that?

11· · · · · ARBITRATOR WALL:· It's very close to

12· ·non-reoccurring.

13· · · · · MR. GERRARD:· Yeah.

14· ·BY MR. GERRARD:

15· · · Q.· But the definition is specifically "unlikely to

16· ·happen again."· When this company sold Building C, which

17· ·is its first sale of property, would you believe that

18· ·that was nonrecurring at that time, a nonrecurring

19· ·event?

20· · · A.· It would not fall under that definition, no.

21· ·BY MR. GERRARD:

22· · · Q.· Okay.· But certainly by the time that it sold a

23· ·second property and then a third property, you couldn't

24· ·say that those sales were nonrecurring under that

25· ·definition, could you?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17: 48: 02 1 A. Not under that definition. rage S 

17:48: 03 2 Q Okay. Now, the other thing that you said that 

17:48: 17 3 was incorrect about the way noney was distributed -- | 

17:48: 20 4 mean, really there were basically two big things. 

17:48:21 5 FR ght? There was the -- there was the proceeds fromthe 

17: 48: 23 6 sale of the buildings which you thought should have been 

17: 48: 26 7 all 70/30 distributions, and then there were the other 

17:48: 30 8 things that are not ordinary income generated from 

17: 48: 36 9 rental operations of the conpany. Right? Those other 

17: 48: 38 10 things, nost of which was depreciation. Right? 

17:48: 41 11 A. It was return of distributions and excess of 

17:48: 44 12 profits. 

17:48: 44 13 Q Right. And so -- and nost of those were created 

17: 48: 46 14 by depreciation. Right? 

17: 48: 46 15 A. That's correct. 

17: 48: 48 16 Q Okay. So that was the other big thing. And 

17:48:51 17 isn't it true, sir, that under this operating agreenent, 

17: 48:55 18 depreciation is allocated on a 50/50 basis? 

17:48:59 19 A. Yes, it is. 

17:49: 41 20 MR. CERRARD: Judge, can | take a five-mnute 

17:49: 45 21 break? | just talk to ny cocounsel and see if there's 

17: 49: 46 22 anything else | want to cover. 

17:49: 46 23 ARBI TRATOR WALL: We'll take ten. 

17:49: 46 24 

17:49:51 25   
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17: 48: 02 1 A. Not under that definition. rage S 

17:48: 03 2 Q Okay. Now, the other thing that you said that 

17:48: 17 3 was incorrect about the way noney was distributed -- | 

17:48: 20 4 mean, really there were basically two big things. 

17:48:21 5 FR ght? There was the -- there was the proceeds fromthe 

17: 48: 23 6 sale of the buildings which you thought should have been 

17: 48: 26 7 all 70/30 distributions, and then there were the other 

17:48: 30 8 things that are not ordinary income generated from 

17: 48: 36 9 rental operations of the conpany. Right? Those other 

17: 48: 38 10 things, nost of which was depreciation. Right? 

17:48: 41 11 A. It was return of distributions and excess of 

17:48: 44 12 profits. 

17:48: 44 13 Q Right. And so -- and nost of those were created 

17: 48: 46 14 by depreciation. Right? 

17: 48: 46 15 A. That's correct. 

17: 48: 48 16 Q Okay. So that was the other big thing. And 

17:48:51 17 isn't it true, sir, that under this operating agreenent, 

17: 48:55 18 depreciation is allocated on a 50/50 basis? 

17:48:59 19 A. Yes, it is. 

17:49: 41 20 MR. CERRARD: Judge, can | take a five-mnute 

17:49: 45 21 break? | just talk to ny cocounsel and see if there's 

17: 49: 46 22 anything else | want to cover. 

17:49: 46 23 ARBI TRATOR WALL: We'll take ten. 

17:49: 46 24 

17:49:51 25   
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·1· · · A.· Not under that definition.

·2· · · Q.· Okay.· Now, the other thing that you said that

·3· ·was incorrect about the way money was distributed -- I

·4· ·mean, really there were basically two big things.

·5· ·Right?· There was the -- there was the proceeds from the

·6· ·sale of the buildings which you thought should have been

·7· ·all 70/30 distributions, and then there were the other

·8· ·things that are not ordinary income generated from

·9· ·rental operations of the company.· Right?· Those other

10· ·things, most of which was depreciation.· Right?

11· · · A.· It was return of distributions and excess of

12· ·profits.

13· · · Q.· Right.· And so -- and most of those were created

14· ·by depreciation.· Right?

15· · · A.· That's correct.

16· · · Q.· Okay.· So that was the other big thing.· And

17· ·isn't it true, sir, that under this operating agreement,

18· ·depreciation is allocated on a 50/50 basis?

19· · · A.· Yes, it is.

20· · · · · MR. GERRARD:· Judge, can I take a five-minute

21· ·break?· I just talk to my cocounsel and see if there's

22· ·anything else I want to cover.

23· · · · · ARBITRATOR WALL:· We'll take ten.

24· ·///

25· ·///
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ARBI TRATI ON, DAY 3 - 03/19/2021 

17:49:51 1 EK 

17:49:51 2 (RECESS TAKEN FROM 5:49 TO 6: 00) 

17:59: 28 3 la 

17:59: 28 4 MR. CERRARD: |'m done. Pass the witness. 

17:59: 32 5 ARBI TRATOR WALL: Redirect? 

17:59: 34 6 FURTHER EXAM NATI ON 

17:59: 34 7 BY MR. LEWN: 

17:59: 34 8 Q Do you know what instructions M. Bidsal gave 

17:59: 38 9 M. Minin connection with the preparation of the tax 

17:59: 42 10 returns? 

17:59: 43 11 A. No. 

17:59: 43 12 Q Do you know what M. Bidsal may have told 

17:59: 46 13 M. Min about what the alleged agreement he had with 

17:59:50 14 MM. Col shani? 

17:59:52 15 A. No. 

17:59: 52 16 Q So is there any conclusion that you can validly 

17:59: 57 17 cone to regarding the tax returns w thout know ng what 

18: 00: 02 18 instructions and discussions were between M. Bidsal and 

18:00: 06 19 MM. Min regarding how the sales should be allocated? 

18: 00: 09 20 MR. CGERRARD: |'msorry. Objection. Vague and 

18:00: 11 21  anbi guous. Wen you say "conclusions," there's a | ot of 

18:00: 14 22 conclusions you can draw fromthose tax returns. 

18:00: 18 23 MR LEWN. [I'll rephrase it. 

18:00: 19 24 BY MR. LEWN: 

18:00: 19 25 Q Can you really render an opinion as to what   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006391

ARBI TRATI ON, DAY 3 - 03/19/2021 

17:49:51 1 EK 

17:49:51 2 (RECESS TAKEN FROM 5:49 TO 6: 00) 

17:59: 28 3 la 

17:59: 28 4 MR. CERRARD: |'m done. Pass the witness. 

17:59: 32 5 ARBI TRATOR WALL: Redirect? 

17:59: 34 6 FURTHER EXAM NATI ON 

17:59: 34 7 BY MR. LEWN: 

17:59: 34 8 Q Do you know what instructions M. Bidsal gave 

17:59: 38 9 M. Minin connection with the preparation of the tax 

17:59: 42 10 returns? 

17:59: 43 11 A. No. 

17:59: 43 12 Q Do you know what M. Bidsal may have told 

17:59: 46 13 M. Min about what the alleged agreement he had with 

17:59:50 14 MM. Col shani? 

17:59:52 15 A. No. 

17:59: 52 16 Q So is there any conclusion that you can validly 

17:59: 57 17 cone to regarding the tax returns w thout know ng what 

18: 00: 02 18 instructions and discussions were between M. Bidsal and 

18:00: 06 19 MM. Min regarding how the sales should be allocated? 

18: 00: 09 20 MR. CGERRARD: |'msorry. Objection. Vague and 

18:00: 11 21  anbi guous. Wen you say "conclusions," there's a | ot of 

18:00: 14 22 conclusions you can draw fromthose tax returns. 

18:00: 18 23 MR LEWN. [I'll rephrase it. 

18:00: 19 24 BY MR. LEWN: 

18:00: 19 25 Q Can you really render an opinion as to what   
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·1· · · · · · · · · · · · · · · ***

·2· · · · · · · ·(RECESS TAKEN FROM 5:49 TO 6:00)

·3· · · · · · · · · · · · · · ·***

·4· · · · · MR. GERRARD:· I'm done.· Pass the witness.

·5· · · · · ARBITRATOR WALL:· Redirect?

·6· · · · · · · · · · · FURTHER EXAMINATION

·7· ·BY MR. LEWIN:

·8· · · Q.· Do you know what instructions Mr. Bidsal gave

·9· ·Mr. Main in connection with the preparation of the tax

10· ·returns?

11· · · A.· No.

12· · · Q.· Do you know what Mr. Bidsal may have told

13· ·Mr. Main about what the alleged agreement he had with

14· ·Mr. Golshani?

15· · · A.· No.

16· · · Q.· So is there any conclusion that you can validly

17· ·come to regarding the tax returns without knowing what

18· ·instructions and discussions were between Mr. Bidsal and

19· ·Mr. Main regarding how the sales should be allocated?

20· · · · · MR. GERRARD:· I'm sorry.· Objection.· Vague and

21· ·ambiguous.· When you say "conclusions," there's a lot of

22· ·conclusions you can draw from those tax returns.

23· · · · · MR. LEWIN:· I'll rephrase it.

24· ·BY MR. LEWIN:

25· · · Q.· Can you really render an opinion as to what
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:00: 22 1 M. Main was thinking when he prepared the tax retur ns 

18: 00: 25 2 wthout knows what communications and instructions were 

18:00: 28 3 given to himby M. Bidsal? 

18:00: 30 4 A. No, | cannot. 

18:00: 35 5 ARBI TRATOR WALL: | assume you haven't spoken 

18: 00: 37 6 with M. Min? 

18: 00: 39 7 THE WTNESS: | have not. 

18: 00: 40 8 ARBI TRATOR WALL: Regarding this? 

18: 00: 42 9 THE WTNESS: No, not at all. 

18:00: 44 10 ARBI TRATOR WALL: Thanks. 

18: 00: 45 11 BY VR. LEW N: 

18:00: 46 12 Q Now, M. Cerety pointed out that on the first 

18: 00: 51 13 sale -- 

18:00:51 14 ARBlI TRATOR WALL: Mr. Cerrard. 

18:00: 51 15 BY MR LEWN: 

18:00:51 16 Q Pardon ne. MM. GCerrard pointed out that on the 

18:00: 51 17 first sale, despite the fact that the gain -- the boot 

18: 00: 54 18 was distributed 70/30, the -- it was allocated 50/50 on 

18: 01: 01 19 the tax returns? 

18:01: 02 20 A. In 2012, yes, that's correct. 

18: 01: 04 21 Q Was that 2012? 

18: 01: 07 22 A "138. 

18:01. 08 23 Q 2013. Do you think that was a m stake? 

18:01: 11 24 A. Yes. 

18:01: 12 25 Q Okay. Because if, according to what discussion   
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18:00: 22 1 M. Main was thinking when he prepared the tax retur ns 

18: 00: 25 2 wthout knows what communications and instructions were 

18:00: 28 3 given to himby M. Bidsal? 

18:00: 30 4 A. No, | cannot. 

18:00: 35 5 ARBI TRATOR WALL: | assume you haven't spoken 

18: 00: 37 6 with M. Min? 

18: 00: 39 7 THE WTNESS: | have not. 

18: 00: 40 8 ARBI TRATOR WALL: Regarding this? 

18: 00: 42 9 THE WTNESS: No, not at all. 

18:00: 44 10 ARBI TRATOR WALL: Thanks. 

18: 00: 45 11 BY VR. LEW N: 

18:00: 46 12 Q Now, M. Cerety pointed out that on the first 

18: 00: 51 13 sale -- 

18:00:51 14 ARBlI TRATOR WALL: Mr. Cerrard. 

18:00: 51 15 BY MR LEWN: 

18:00:51 16 Q Pardon ne. MM. GCerrard pointed out that on the 

18:00: 51 17 first sale, despite the fact that the gain -- the boot 

18: 00: 54 18 was distributed 70/30, the -- it was allocated 50/50 on 

18: 01: 01 19 the tax returns? 

18:01: 02 20 A. In 2012, yes, that's correct. 

18: 01: 04 21 Q Was that 2012? 

18: 01: 07 22 A "138. 

18:01. 08 23 Q 2013. Do you think that was a m stake? 

18:01: 11 24 A. Yes. 

18:01: 12 25 Q Okay. Because if, according to what discussion   
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·1· ·Mr. Main was thinking when he prepared the tax returns

·2· ·without knows what communications and instructions were

·3· ·given to him by Mr. Bidsal?

·4· · · A.· No, I cannot.

·5· · · · · ARBITRATOR WALL:· I assume you haven't spoken

·6· ·with Mr. Main?

·7· · · · · THE WITNESS:· I have not.

·8· · · · · ARBITRATOR WALL:· Regarding this?

·9· · · · · THE WITNESS:· No, not at all.

10· · · · · ARBITRATOR WALL:· Thanks.

11· ·BY MR. LEWIN:

12· · · Q.· Now, Mr. Gerety pointed out that on the first

13· ·sale --

14· · · · · ARBITRATOR WALL:· Mr. Gerrard.

15· ·BY MR. LEWIN:

16· · · Q.· Pardon me.· Mr. Gerrard pointed out that on the

17· ·first sale, despite the fact that the gain -- the boot

18· ·was distributed 70/30, the -- it was allocated 50/50 on

19· ·the tax returns?

20· · · A.· In 2012, yes, that's correct.

21· · · Q.· Was that 2012?

22· · · A.· '13.

23· · · Q.· 2013.· Do you think that was a mistake?

24· · · A.· Yes.

25· · · Q.· Okay.· Because if, according to what discussion
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Pa 
you just had with M. Gerrard, it should have been J 18:01: 17 1 

18:01: 20 2 allocated 70/30. Right? 

18: 01: 23 3 A. Correct. 

18:01: 24 4 Q Now, in connection with the definition of 

18:01: 33 5 nonrecurring -- did | get that right? 

18:01:35 6 MR. GERRARD: Nonrecurri ng. 

18: 01: 37 7 MR. LEWN:. Nonrecurring. 

18:01: 37 8 BY MR. LEWN: 

18:01: 37 9 Q In connection with that, I'll agree that the fact 

18:01: 41 10 that sales take place neans sales in the future for 

18:01: 46 11 those that -- so that's not necessarily nonrecurring, 

18:01: 48 12 but is it true that if -- is it true you said in 

18: 01: 56 13 questioning by M. Gerrard that they m ght have been 

18:02: 01 14 treated as ordinary incone if it was deemed to be 

18:02: 04 15 recurring sales? Do you renenber that testinony? 

18: 02: 08 16 ARBI TRATOR WALL: That's not what he said. The 

18:02: 10 17 question was if -- if the fact -- if he knew that all 

18:02: 13 18 the properties had been listed for sale and selling the 

18:02: 17 19 properties was an objective or a purpose of the business 

18:02: 21 20 itself, would that change his opinion as to whether sale 

18:02: 23 21 proceeds woul d be considered i ncone from operations and 

18:02: 29 22 therefore 50/50. Is that right? 

18: 02: 32 23 THE WTNESS: That's correct. 

18: 02: 32 24 MR CERRARD: | did ask if -- | did ask if it was 

18:02: 40 25 ordinary income, and he had said yes.   
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Pa 
you just had with M. Gerrard, it should have been J 18:01: 17 1 

18:01: 20 2 allocated 70/30. Right? 

18: 01: 23 3 A. Correct. 

18:01: 24 4 Q Now, in connection with the definition of 

18:01: 33 5 nonrecurring -- did | get that right? 

18:01:35 6 MR. GERRARD: Nonrecurri ng. 

18: 01: 37 7 MR. LEWN:. Nonrecurring. 

18:01: 37 8 BY MR. LEWN: 

18:01: 37 9 Q In connection with that, I'll agree that the fact 

18:01: 41 10 that sales take place neans sales in the future for 

18:01: 46 11 those that -- so that's not necessarily nonrecurring, 

18:01: 48 12 but is it true that if -- is it true you said in 

18: 01: 56 13 questioning by M. Gerrard that they m ght have been 

18:02: 01 14 treated as ordinary incone if it was deemed to be 

18:02: 04 15 recurring sales? Do you renenber that testinony? 

18: 02: 08 16 ARBI TRATOR WALL: That's not what he said. The 

18:02: 10 17 question was if -- if the fact -- if he knew that all 

18:02: 13 18 the properties had been listed for sale and selling the 

18:02: 17 19 properties was an objective or a purpose of the business 

18:02: 21 20 itself, would that change his opinion as to whether sale 

18:02: 23 21 proceeds woul d be considered i ncone from operations and 

18:02: 29 22 therefore 50/50. Is that right? 

18: 02: 32 23 THE WTNESS: That's correct. 

18: 02: 32 24 MR CERRARD: | did ask if -- | did ask if it was 

18:02: 40 25 ordinary income, and he had said yes.   
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·1· ·you just had with Mr. Gerrard, it should have been

·2· ·allocated 70/30.· Right?

·3· · · A.· Correct.

·4· · · Q.· Now, in connection with the definition of

·5· ·nonrecurring -- did I get that right?

·6· · · · · MR. GERRARD:· Nonrecurring.

·7· · · · · MR. LEWIN:· Nonrecurring.

·8· ·BY MR. LEWIN:

·9· · · Q.· In connection with that, I'll agree that the fact

10· ·that sales take place means sales in the future for

11· ·those that -- so that's not necessarily nonrecurring,

12· ·but is it true that if -- is it true you said in

13· ·questioning by Mr. Gerrard that they might have been

14· ·treated as ordinary income if it was deemed to be

15· ·recurring sales?· Do you remember that testimony?

16· · · · · ARBITRATOR WALL:· That's not what he said.· The

17· ·question was if -- if the fact -- if he knew that all

18· ·the properties had been listed for sale and selling the

19· ·properties was an objective or a purpose of the business

20· ·itself, would that change his opinion as to whether sale

21· ·proceeds would be considered income from operations and

22· ·therefore 50/50.· Is that right?

23· · · · · THE WITNESS:· That's correct.

24· · · · · MR. GERRARD:· I did ask if -- I did ask if it was

25· ·ordinary income, and he had said yes.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:02: 40 1 BY MR. LEW N: rage So 

18:02: 40 2 Q So in connection with this, M. Bidsal testified 

18:02: 43 3 that there was no intention when they bought the note 

18:02: 45 4 and got the property to sell the properties. Wuld that 

18:02: 50 5 change your opinion? 

18: 02: 52 6 A. Well, yeah, | nean, it's -- yes. 

18:02: 55 7 Q And the tax accountant, M. Min, how did he book 

18:03:01 8 the transactions on the tax returns? 

18:03: 05 9 MR GERRARD: |'msorry. Cbjection vague and 

18:03: 07 10 anbiguous. There's a lot of transactions. 

18:03: 09 11 MR LEWN |I'mtal king about the sales 

18:03: 11 12 transactions. 

18:03: 13 13 MR. CERRARD: The sale transactions? 

18:03:15 14 MR. LEWN: Yeah. 

18:03: 15 15 BY MR LEWN: 

18:03: 16 16 Q They weren't recorded as ordinary income, were 

18:03:18 17 they? 

18:03: 18 18 A. No. They were recorded as a sale of an asset 

18:03: 22 19 used in trade of business and not inventory. 

18:03: 25 20 Q You heard M. WIlcox testify the same thing, that 

18:03: 28 21 he thought that these were not -- these were capital 

18:03: 35 22 transactions. Is that correct? 

18:03:35 23 MR GERRARD: |'mgoing to object. It msstates 

18:03: 37 24 the witness's testinony. He didn't say that there were 

18:03: 37 25 capital transactions for purposes of the operating   
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18:02: 40 1 BY MR. LEW N: rage So 

18:02: 40 2 Q So in connection with this, M. Bidsal testified 

18:02: 43 3 that there was no intention when they bought the note 

18:02: 45 4 and got the property to sell the properties. Wuld that 

18:02: 50 5 change your opinion? 

18: 02: 52 6 A. Well, yeah, | nean, it's -- yes. 

18:02: 55 7 Q And the tax accountant, M. Min, how did he book 

18:03:01 8 the transactions on the tax returns? 

18:03: 05 9 MR GERRARD: |'msorry. Cbjection vague and 

18:03: 07 10 anbiguous. There's a lot of transactions. 

18:03: 09 11 MR LEWN |I'mtal king about the sales 

18:03: 11 12 transactions. 

18:03: 13 13 MR. CERRARD: The sale transactions? 

18:03:15 14 MR. LEWN: Yeah. 

18:03: 15 15 BY MR LEWN: 

18:03: 16 16 Q They weren't recorded as ordinary income, were 

18:03:18 17 they? 

18:03: 18 18 A. No. They were recorded as a sale of an asset 

18:03: 22 19 used in trade of business and not inventory. 

18:03: 25 20 Q You heard M. WIlcox testify the same thing, that 

18:03: 28 21 he thought that these were not -- these were capital 

18:03: 35 22 transactions. Is that correct? 

18:03:35 23 MR GERRARD: |'mgoing to object. It msstates 

18:03: 37 24 the witness's testinony. He didn't say that there were 

18:03: 37 25 capital transactions for purposes of the operating   
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·1· ·BY MR. LEWIN:

·2· · · Q.· So in connection with this, Mr. Bidsal testified

·3· ·that there was no intention when they bought the note

·4· ·and got the property to sell the properties.· Would that

·5· ·change your opinion?

·6· · · A.· Well, yeah, I mean, it's -- yes.

·7· · · Q.· And the tax accountant, Mr. Main, how did he book

·8· ·the transactions on the tax returns?

·9· · · · · MR. GERRARD:· I'm sorry.· Objection vague and

10· ·ambiguous.· There's a lot of transactions.

11· · · · · MR. LEWIN:· I'm talking about the sales

12· ·transactions.

13· · · · · MR. GERRARD:· The sale transactions?

14· · · · · MR. LEWIN:· Yeah.

15· ·BY MR. LEWIN:

16· · · Q.· They weren't recorded as ordinary income, were

17· ·they?

18· · · A.· No.· They were recorded as a sale of an asset

19· ·used in trade of business and not inventory.

20· · · Q.· You heard Mr. Wilcox testify the same thing, that

21· ·he thought that these were not -- these were capital

22· ·transactions.· Is that correct?

23· · · · · MR. GERRARD:· I'm going to object.· It misstates

24· ·the witness's testimony.· He didn't say that there were

25· ·capital transactions for purposes of the operating

APPENDIX (PX)006394

29A.App.6689

29A.App.6689

http://www.litigationservices.com


18: 03: 39 

18: 03: 46 

18:03:50 

18: 03: 52 

18:03: 53 

18:03:53 

18: 03: 55 

18: 03: 56 

18: 03: 57 

18: 04: 01 

18: 04: 09 

18: 04: 12 

18: 04: 16 

18:04: 21 

18: 04: 25 

18: 04: 28 

18: 04: 29 

18: 04: 32 

18: 04: 34 

18:04: 35 

18: 04: 36 

18: 04: 40 

18: 04: 40 
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ARBI TRATI ON, DAY 3 - 03/19/2021 

, you know, you've -- ny objection is you 

M. WIlcox's testinony. 

hrase the questi on. 

BY MR. LEWN: 

Page 970 
agreenent. He said that for tax reasons they have to be 

transactions because that's what the 

‘ve 

ARBI TRATOR WALL: I'll sustain the objection. 

ah. M. Wlcox's testinony is what it is. 

e a transcript of what he said. 

"re now ten years after the fact. They s 

perties. Wuld that appear to be a busin 

i ncone as opposed to capital transactions 

It's clear they're held for trade of 

and | easing. 

d that is what's stated in the operating 

. Right? 

MR. GERRARD: What is? 

BY MR LEWN: 

at the properties are held for |easing. 

don't recall. | don't renenber. 

"s right in front of you 

t's see. That's 5. 
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ARBI TRATI ON, DAY 3 - 03/19/2021 

, you know, you've -- ny objection is you 

M. WIlcox's testinony. 

hrase the questi on. 

BY MR. LEWN: 

Page 970 
agreenent. He said that for tax reasons they have to be 

transactions because that's what the 

‘ve 

ARBI TRATOR WALL: I'll sustain the objection. 

ah. M. Wlcox's testinony is what it is. 

e a transcript of what he said. 

"re now ten years after the fact. They s 

perties. Wuld that appear to be a busin 

i ncone as opposed to capital transactions 

It's clear they're held for trade of 

and | easing. 

d that is what's stated in the operating 

. Right? 

MR. GERRARD: What is? 

BY MR LEWN: 

at the properties are held for |easing. 

don't recall. | don't renenber. 

"s right in front of you 

t's see. That's 5. 
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·1· ·agreement.· He said that for tax reasons they have to be

·2· ·treated as capital transactions because that's what the

·3· ·code says.

·4· · · · · So, you know, you've -- my objection is you've

·5· ·misstated Mr. Wilcox's testimony.

·6· · · · · ARBITRATOR WALL:· I'll sustain the objection.

·7· ·Let's rephrase the question.

·8· ·BY MR. LEWIN:

·9· · · Q.· Yeah.· Mr. Wilcox's testimony is what it is.

10· ·We'll have a transcript of what he said.

11· · · · · We're now ten years after the fact.· They sold

12· ·three properties.· Would that appear to be a business

13· ·that would require those transactions to be deemed as

14· ·ordinary income as opposed to capital transactions?

15· · · A.· No.· It's clear they're held for trade of

16· ·business and leasing.

17· · · Q.· And that is what's stated in the operating

18· ·agreement.· Right?

19· · · · · MR. GERRARD:· What is?

20· ·BY MR. LEWIN:

21· · · Q.· That the properties are held for leasing.· Take a

22· ·look.

23· · · A.· I don't recall.· I don't remember.

24· · · Q.· It's right in front of you.

25· · · A.· Let's see.· That's 5.

APPENDIX (PX)006395

29A.App.6690

29A.App.6690

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

18: 04:50 1 ARBI TRATOR WALL: Exhibit 5, Page 1 under 

18: 04: 52 2 definitions. Business of the conpany. Is that right, 

18:04:52 3 M. Lew n? 

18: 05: 03 4 MR. LEWN Yes, Your Honor. 

18: 05: 03 5 A. Operation, it states that it's after acquisition, 

18: 05: 09 6 operation and management of real estate. 

18:05:13 7 BY MR. LEWN: 

18:05: 21 8 Q WM. Cerrard talked to you at sone |ength about 

18: 05: 26 9 the deed in lieu and then he asked you isn't it true 

18: 05: 31 10 that before the deed in lieu agreement the -- Geen 

18:05: 40 11 Valley only owned the note. Renenber that? 

18:05:43 12 A. Yes. 

18: 05: 44 13 Q We looked at the assignment of | eases and rents. 

18: 05:50 14 That was, | think, Exhibit 95. And based on -- and 

18: 05: 54 15 going through M. Gerrard's questioning, doesn't it 

18: 05: 57 16 appear to you -- does it appear to you that not only 

18:06: 00 17 that Green Valley owned the note but it also owned the 

18: 06: 04 18 | eases? 

18: 06: 05 19 A. It had the -- the | eases had been assigned to it, 

18: 06: 10 20 yes. 

18: 06: 10 21 Q And so the -- | don't want to bel abor the point 

18: 06: 17 22 because that docunent says what it says. But if they 

18: 06: 21 23 owned the | eases, they owned nore than the note. Right? 

18: 06: 27 24 A. Yes. 

18: 06: 28 25 MR GERRARD: |'m going to object to the question   
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18: 04:50 1 ARBI TRATOR WALL: Exhibit 5, Page 1 under 

18: 04: 52 2 definitions. Business of the conpany. Is that right, 

18:04:52 3 M. Lew n? 

18: 05: 03 4 MR. LEWN Yes, Your Honor. 

18: 05: 03 5 A. Operation, it states that it's after acquisition, 

18: 05: 09 6 operation and management of real estate. 

18:05:13 7 BY MR. LEWN: 

18:05: 21 8 Q WM. Cerrard talked to you at sone |ength about 

18: 05: 26 9 the deed in lieu and then he asked you isn't it true 

18: 05: 31 10 that before the deed in lieu agreement the -- Geen 

18:05: 40 11 Valley only owned the note. Renenber that? 

18:05:43 12 A. Yes. 

18: 05: 44 13 Q We looked at the assignment of | eases and rents. 

18: 05:50 14 That was, | think, Exhibit 95. And based on -- and 

18: 05: 54 15 going through M. Gerrard's questioning, doesn't it 

18: 05: 57 16 appear to you -- does it appear to you that not only 

18:06: 00 17 that Green Valley owned the note but it also owned the 

18: 06: 04 18 | eases? 

18: 06: 05 19 A. It had the -- the | eases had been assigned to it, 

18: 06: 10 20 yes. 

18: 06: 10 21 Q And so the -- | don't want to bel abor the point 

18: 06: 17 22 because that docunent says what it says. But if they 

18: 06: 21 23 owned the | eases, they owned nore than the note. Right? 

18: 06: 27 24 A. Yes. 

18: 06: 28 25 MR GERRARD: |'m going to object to the question   
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·1· · · · · ARBITRATOR WALL:· Exhibit 5, Page 1 under

·2· ·definitions.· Business of the company.· Is that right,

·3· ·Mr. Lewin?

·4· · · · · MR. LEWIN:· Yes, Your Honor.

·5· · · A.· Operation, it states that it's after acquisition,

·6· ·operation and management of real estate.

·7· ·BY MR. LEWIN:

·8· · · Q.· Mr. Gerrard talked to you at some length about

·9· ·the deed in lieu and then he asked you isn't it true

10· ·that before the deed in lieu agreement the -- Green

11· ·Valley only owned the note.· Remember that?

12· · · A.· Yes.

13· · · Q.· We looked at the assignment of leases and rents.

14· ·That was, I think, Exhibit 95.· And based on -- and

15· ·going through Mr. Gerrard's questioning, doesn't it

16· ·appear to you -- does it appear to you that not only

17· ·that Green Valley owned the note but it also owned the

18· ·leases?

19· · · A.· It had the -- the leases had been assigned to it,

20· ·yes.

21· · · Q.· And so the -- I don't want to belabor the point

22· ·because that document says what it says.· But if they

23· ·owned the leases, they owned more than the note.· Right?

24· · · A.· Yes.

25· · · · · MR. GERRARD:· I'm going to object to the question

APPENDIX (PX)006396

29A.App.6691

29A.App.6691

http://www.litigationservices.com


ARBI TRATI ON, DAY 3 - 03/19/2021 

: Page 
because It m sstates the document. The document doesn't 18: 06: 30 1 

18: 06: 33 2 say they owned the | eases. 

18: 06: 35 3 MR LEWN. It said that they were assigned to 

18: 06: 37 4 them Says it was an absol ute assignment. 

18: 06: 41 5 MR. CGERRARD: Assignnent of rents. Not | eases. 

18: 06: 44 6 A. The | ease contracts were assigned to them 

18: 06: 44 7 weren't they? 

18: 06: 44 8 BY MR. LEWN: 

18: 06: 49 9 Q As | said, the docunent speaks for itself. So 

18: 06: 49 10 it'll be easier if | just say that. 

18: 06: 54 11 Take -- as a matter of fact, let's just take a 

18: 06: 56 12 look at 95. I1'mnot going to spend nuch time on this. 

18:07: 00 13 | wanted to point two things out on this. 

18:07: 03 14 MR. GERRARD: Your Honor, Exhibit 95 was not used 

18:07: 06 15 in the cross-exanm nation, so this goes beyond the scope 

18: 07: 07 16 of the cross-exam nation -- 

18:07:10 17 MR LEWN. | mean 85. 

18:07: 14 18 ARBI TRATOR WALL: What's 85? 

18:07: 16 19 MR LEWN. 85 is the assignment of |easing 

18:07: 18 20 

18:07: 27 21 LEW N: 

18:07: 27 22 Looking at the first page in Paragraph A 

18:07: 38 23 ARBI TRATOR WALL: Wait. Ckay. 

18:07:43 24 LEW N: 

18:07: 43 25 It says, quote, "Signor for good and val uable   
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ARBI TRATI ON, DAY 3 - 03/19/2021 

: Page 
because It m sstates the document. The document doesn't 18: 06: 30 1 

18: 06: 33 2 say they owned the | eases. 

18: 06: 35 3 MR LEWN. It said that they were assigned to 

18: 06: 37 4 them Says it was an absol ute assignment. 

18: 06: 41 5 MR. CGERRARD: Assignnent of rents. Not | eases. 

18: 06: 44 6 A. The | ease contracts were assigned to them 

18: 06: 44 7 weren't they? 

18: 06: 44 8 BY MR. LEWN: 

18: 06: 49 9 Q As | said, the docunent speaks for itself. So 

18: 06: 49 10 it'll be easier if | just say that. 

18: 06: 54 11 Take -- as a matter of fact, let's just take a 

18: 06: 56 12 look at 95. I1'mnot going to spend nuch time on this. 

18:07: 00 13 | wanted to point two things out on this. 

18:07: 03 14 MR. GERRARD: Your Honor, Exhibit 95 was not used 

18:07: 06 15 in the cross-exanm nation, so this goes beyond the scope 

18: 07: 07 16 of the cross-exam nation -- 

18:07:10 17 MR LEWN. | mean 85. 

18:07: 14 18 ARBI TRATOR WALL: What's 85? 

18:07: 16 19 MR LEWN. 85 is the assignment of |easing 

18:07: 18 20 

18:07: 27 21 LEW N: 

18:07: 27 22 Looking at the first page in Paragraph A 

18:07: 38 23 ARBI TRATOR WALL: Wait. Ckay. 

18:07:43 24 LEW N: 

18:07: 43 25 It says, quote, "Signor for good and val uable   
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·1· ·because it misstates the document.· The document doesn't

·2· ·say they owned the leases.

·3· · · · · MR. LEWIN:· It said that they were assigned to

·4· ·them.· Says it was an absolute assignment.

·5· · · · · MR. GERRARD:· Assignment of rents.· Not leases.

·6· · · A.· The lease contracts were assigned to them,

·7· ·weren't they?

·8· ·BY MR. LEWIN:

·9· · · Q.· As I said, the document speaks for itself.· So

10· ·it'll be easier if I just say that.

11· · · · · Take -- as a matter of fact, let's just take a

12· ·look at 95.· I'm not going to spend much time on this.

13· ·I wanted to point two things out on this.

14· · · · · MR. GERRARD:· Your Honor, Exhibit 95 was not used

15· ·in the cross-examination, so this goes beyond the scope

16· ·of the cross-examination --

17· · · · · MR. LEWIN:· I mean 85.

18· · · · · ARBITRATOR WALL:· What's 85?

19· · · · · MR. LEWIN:· 85 is the assignment of leasing

20· ·rights.

21· ·BY MR. LEWIN:

22· · · Q.· Looking at the first page in Paragraph A.

23· · · · · ARBITRATOR WALL:· Wait.· Okay.

24· ·BY MR. LEWIN:

25· · · Q.· It says, quote, "Signor for good and valuable
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ARBI TRATI ON, DAY 3 - 03/19/2021 

: : : : ~age 
consideration recei pt whereof is hereby acknow edged, 18:07: 46 1 

18:07: 49 2 hereby grants transfers and absolutely unconditionally 

18:07: 53 3 assigns to assignee all of the follow ng property 

18:07. 56 4 rights, interests, and estates now owned or hereinafter 

18:08: 00 5 acquired by assignor. The entire lessor's interest in 

18: 08: 02 6 and to all | eases and other agreenents now existing 

18: 08: 05 7 against or hereafter nade whether or not in witing and 

18:08: 10 8 whether nade before or after the filing by -- or against 

18:08:14 9 assignor of any petition for relief.” 

18:08: 18 10 I'm not going to read this whole thing. It's 

18:08: 21 11 tal king about effecting the use, enjoynent, occupancy of 

18:08: 29 12 all or in part of a certain lot or piece of land nore 

18: 08: 29 13 particularly described in Exhibit AA W can all read 

18:08: 33 14 it 

18:08: 34 15 So is that what you're tal king about when you 

18: 08: 36 16 said that you thought that they were assigned the 

18: 08: 39 17 | eases? 

18:08: 39 18 A. Yes. 

18:08: 40 19 Q And then in terns of the -- there's two nore 

18:08: 43 20 guestions on this. 

18:08: 45 21 Goi ng back to Paragraph No. 1 that we went over 

18: 08: 48 22 with M. Gerrard -- 

18:08: 51 23 MR. SHAPIRO CO which exhibit? 

18: 08: 53 24 MR LEWN: Sane exhibit. 

18: 08: 55 25 ARBI TRATOR WALL: Paragraph 1?   
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: : : : ~age 
consideration recei pt whereof is hereby acknow edged, 18:07: 46 1 

18:07: 49 2 hereby grants transfers and absolutely unconditionally 

18:07: 53 3 assigns to assignee all of the follow ng property 

18:07. 56 4 rights, interests, and estates now owned or hereinafter 

18:08: 00 5 acquired by assignor. The entire lessor's interest in 

18: 08: 02 6 and to all | eases and other agreenents now existing 

18: 08: 05 7 against or hereafter nade whether or not in witing and 

18:08: 10 8 whether nade before or after the filing by -- or against 

18:08:14 9 assignor of any petition for relief.” 

18:08: 18 10 I'm not going to read this whole thing. It's 

18:08: 21 11 tal king about effecting the use, enjoynent, occupancy of 

18:08: 29 12 all or in part of a certain lot or piece of land nore 

18: 08: 29 13 particularly described in Exhibit AA W can all read 

18:08: 33 14 it 

18:08: 34 15 So is that what you're tal king about when you 

18: 08: 36 16 said that you thought that they were assigned the 

18: 08: 39 17 | eases? 

18:08: 39 18 A. Yes. 

18:08: 40 19 Q And then in terns of the -- there's two nore 

18:08: 43 20 guestions on this. 

18:08: 45 21 Goi ng back to Paragraph No. 1 that we went over 

18: 08: 48 22 with M. Gerrard -- 

18:08: 51 23 MR. SHAPIRO CO which exhibit? 

18: 08: 53 24 MR LEWN: Sane exhibit. 

18: 08: 55 25 ARBI TRATOR WALL: Paragraph 1?   
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·1· ·consideration receipt whereof is hereby acknowledged,

·2· ·hereby grants transfers and absolutely unconditionally

·3· ·assigns to assignee all of the following property

·4· ·rights, interests, and estates now owned or hereinafter

·5· ·acquired by assignor.· The entire lessor's interest in

·6· ·and to all leases and other agreements now existing

·7· ·against or hereafter made whether or not in writing and

·8· ·whether made before or after the filing by -- or against

·9· ·assignor of any petition for relief."

10· · · · · I'm not going to read this whole thing.· It's

11· ·talking about effecting the use, enjoyment, occupancy of

12· ·all or in part of a certain lot or piece of land more

13· ·particularly described in Exhibit A.· We can all read

14· ·it.

15· · · · · So is that what you're talking about when you

16· ·said that you thought that they were assigned the

17· ·leases?

18· · · A.· Yes.

19· · · Q.· And then in terms of the -- there's two more

20· ·questions on this.

21· · · · · Going back to Paragraph No. 1 that we went over

22· ·with Mr. Gerrard --

23· · · · · MR. SHAPIRO:· Of which exhibit?

24· · · · · MR. LEWIN:· Same exhibit.

25· · · · · ARBITRATOR WALL:· Paragraph 1?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18: 08: 57 1 MR LEWN. Paragraph 1. 

18: 08: 57 2 BY MR LEWN: 

18: 08: 57 3 Q Inthe mddle of the page it starts out "Whenever 

18: 08: 58 4 an addendum default exists." 

18:09: 02 5 ARBI TRATOR WALL: What page are you on? 

18: 09: 04 6 MR LEWN [I'msorry. Page 6, Paragraph 1. It 

18:09:10 7 says -- starting out where it says, "Wenever an event 

18:09:15 8 of default exists." You found it? 

18:09:19 9 ARBI TRATOR WALL: Hal fway down middle of the 

18: 09: 22 10 M ddl e of the paragraph. 

18:09: 23 11 THE W TNESS: Ckay. 

18:09: 26 12 LEW N: 

18:09: 28 13 "Whenever an event of default exists, assignor 

18:09: 32 14 hereby agrees to receive all rents and hold the sane to 

18:09: 35 15 be applied and to apply the rent so collected first in 

18:09: 38 16 the paynent of debt next to," and it goes on. 

18:09: 41 17 So in terms of -- is that what you're talking 

18:09: 44 18 about when you said the paynents went against the note? 

18:09: 46 19 A. Yes. 

18:09: 47 20 Q Now, lastly on this paragraph -- this document -- 

18:09: 55 21 you know what? | don't have to ask you that. [| can 

18:09: 58 22 argue that nyself. 

18:10: 00 23 Wien you -- in terns of M. Gerrard asking you 

18:10: 05 24 about whether or not it was true that the noney was 

18:10: 11 25 received after the deed was recorded, you don't know --   
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18: 08: 57 1 MR LEWN. Paragraph 1. 

18: 08: 57 2 BY MR LEWN: 

18: 08: 57 3 Q Inthe mddle of the page it starts out "Whenever 

18: 08: 58 4 an addendum default exists." 

18:09: 02 5 ARBI TRATOR WALL: What page are you on? 

18: 09: 04 6 MR LEWN [I'msorry. Page 6, Paragraph 1. It 

18:09:10 7 says -- starting out where it says, "Wenever an event 

18:09:15 8 of default exists." You found it? 

18:09:19 9 ARBI TRATOR WALL: Hal fway down middle of the 

18: 09: 22 10 M ddl e of the paragraph. 

18:09: 23 11 THE W TNESS: Ckay. 

18:09: 26 12 LEW N: 

18:09: 28 13 "Whenever an event of default exists, assignor 

18:09: 32 14 hereby agrees to receive all rents and hold the sane to 

18:09: 35 15 be applied and to apply the rent so collected first in 

18:09: 38 16 the paynent of debt next to," and it goes on. 

18:09: 41 17 So in terms of -- is that what you're talking 

18:09: 44 18 about when you said the paynents went against the note? 

18:09: 46 19 A. Yes. 

18:09: 47 20 Q Now, lastly on this paragraph -- this document -- 

18:09: 55 21 you know what? | don't have to ask you that. [| can 

18:09: 58 22 argue that nyself. 

18:10: 00 23 Wien you -- in terns of M. Gerrard asking you 

18:10: 05 24 about whether or not it was true that the noney was 

18:10: 11 25 received after the deed was recorded, you don't know --   
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·1· · · · · MR. LEWIN:· Paragraph 1.

·2· ·BY MR. LEWIN:

·3· · · Q.· In the middle of the page it starts out "Whenever

·4· ·an addendum default exists."

·5· · · · · ARBITRATOR WALL:· What page are you on?

·6· · · · · MR. LEWIN:· I'm sorry.· Page 6, Paragraph 1.· It

·7· ·says -- starting out where it says, "Whenever an event

·8· ·of default exists."· You found it?

·9· · · · · ARBITRATOR WALL:· Halfway down middle of the

10· ·page.· Middle of the paragraph.

11· · · · · THE WITNESS:· Okay.

12· ·BY MR. LEWIN:

13· · · Q.· "Whenever an event of default exists, assignor

14· ·hereby agrees to receive all rents and hold the same to

15· ·be applied and to apply the rent so collected first in

16· ·the payment of debt next to," and it goes on.

17· · · · · So in terms of -- is that what you're talking

18· ·about when you said the payments went against the note?

19· · · A.· Yes.

20· · · Q.· Now, lastly on this paragraph -- this document --

21· ·you know what?· I don't have to ask you that.· I can

22· ·argue that myself.

23· · · · · When you -- in terms of Mr. Gerrard asking you

24· ·about whether or not it was true that the money was

25· ·received after the deed was recorded, you don't know --
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:10: 17 1 you know there was an escrow? 

18:10:19 2 A. Yes. 

18:10: 20 3 Q Does that affect your -- any opinion you have as 

18:10: 25 4 to whether or not the noney and the transfer were done 

18:10: 32 5 sort of concurrently? 

18:10: 34 6 A. The contract said it was done concurrent so that 

18: 10: 38 7 the noney had to be transferred at the time of closing 

18:10: 42 8 the contract. So to ne, | interpreted that to be at the 

18:10: 48 9 sane tine the deed was transferred. 

18: 10: 51 10 Q Okay. You're lucky |I can't read nost of ny 

18:10: 56 11 handw iting here so ny questioning is going to be nuch 

18:11: 00 12 nore limted. 

18:11: 02 13 MR. GERRARD: Rod, what happened to all the other 

18:11: 04 14 exam nati ons, nan? 

18:11: 06 15 MR LEWN | tell you. 

18:11:10 16 MR. GERRARD: Never mind. | was just joking. 

18:11: 10 17 ARBlI TRATOR WALL: All right. Let's roll. 

18:11:15 18 BY MR LEWN: 

18:11: 16 19 Q On. Does -- is it your viewthat -- strike that. 

18:11: 24 20 Did -- M. Cerrard asked you if M. WI cox 

18:11: 36 21 interpreted the agreenent differently than you, and he 

18:11:41 22 also said M. Main interpreted the agreenent different 

18:11: 45 23 than you. Isn't it correct that M. WIlcox actually 

18:11:50 24 interprets the Schedule B consistent with you in sone 

18:11:57 25 respects?   
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18:10: 17 1 you know there was an escrow? 

18:10:19 2 A. Yes. 

18:10: 20 3 Q Does that affect your -- any opinion you have as 

18:10: 25 4 to whether or not the noney and the transfer were done 

18:10: 32 5 sort of concurrently? 

18:10: 34 6 A. The contract said it was done concurrent so that 

18: 10: 38 7 the noney had to be transferred at the time of closing 

18:10: 42 8 the contract. So to ne, | interpreted that to be at the 

18:10: 48 9 sane tine the deed was transferred. 

18: 10: 51 10 Q Okay. You're lucky |I can't read nost of ny 

18:10: 56 11 handw iting here so ny questioning is going to be nuch 

18:11: 00 12 nore limted. 

18:11: 02 13 MR. GERRARD: Rod, what happened to all the other 

18:11: 04 14 exam nati ons, nan? 

18:11: 06 15 MR LEWN | tell you. 

18:11:10 16 MR. GERRARD: Never mind. | was just joking. 

18:11: 10 17 ARBlI TRATOR WALL: All right. Let's roll. 

18:11:15 18 BY MR LEWN: 

18:11: 16 19 Q On. Does -- is it your viewthat -- strike that. 

18:11: 24 20 Did -- M. Cerrard asked you if M. WI cox 

18:11: 36 21 interpreted the agreenent differently than you, and he 

18:11:41 22 also said M. Main interpreted the agreenent different 

18:11: 45 23 than you. Isn't it correct that M. WIlcox actually 

18:11:50 24 interprets the Schedule B consistent with you in sone 

18:11:57 25 respects?   
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·1· ·you know there was an escrow?

·2· · · A.· Yes.

·3· · · Q.· Does that affect your -- any opinion you have as

·4· ·to whether or not the money and the transfer were done

·5· ·sort of concurrently?

·6· · · A.· The contract said it was done concurrent so that

·7· ·the money had to be transferred at the time of closing

·8· ·the contract.· So to me, I interpreted that to be at the

·9· ·same time the deed was transferred.

10· · · Q.· Okay.· You're lucky I can't read most of my

11· ·handwriting here so my questioning is going to be much

12· ·more limited.

13· · · · · MR. GERRARD:· Rod, what happened to all the other

14· ·examinations, man?

15· · · · · MR. LEWIN:· I tell you.

16· · · · · MR. GERRARD:· Never mind.· I was just joking.

17· · · · · ARBITRATOR WALL:· All right.· Let's roll.

18· ·BY MR. LEWIN:

19· · · Q.· Oh.· Does -- is it your view that -- strike that.

20· · · · · Did -- Mr. Gerrard asked you if Mr. Wilcox

21· ·interpreted the agreement differently than you, and he

22· ·also said Mr. Main interpreted the agreement different

23· ·than you.· Isn't it correct that Mr. Wilcox actually

24· ·interprets the Schedule B consistent with you in some

25· ·respects?
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:11:58 1 A. In sone respects, but he still cones to the 

18:12: 08 2 conclusion that it's never triggered, so -- whichis a 

18:12:11 3 complete different interpretation. 

18:12:13 4 Q But you and he both have the sane opinion that 

18:12:16 5 the part -- "expressed intent" paragraph, that the words 

18:12:20 6 "such as" are expressions of an exanple. It's not an 

18:12: 25 7 all-inclusive list. Isn't that correct? 

18:12: 27 8 MR. GERRARD: 1'mgoing to object to that. | 

18:12: 29 9 think it msstates M. WI cox's testinony. 

18:12: 32 10 ARBI TRATOR WALL: It'll stand for -- but I 

18:12: 34 11 mean - - 

18:12: 34 12 MR. LEWN. You don't need it? 

18:12:35 13 ARBI TRATOR WALL: All right. 

18:12: 38 14 MR LEWN Fine. [I'll wthdraw 

18:12: 38 15 LEW N: 

18:12: 57 16 Q You know, | lied. 1'mgoing to go back to 

18: 13:02 17 Exhibit 85 for just one question and then I'll be 

18:13: 06 18 fini shed. 

18:13:08 19 A. Exhibit A? 

18:13:10 20 ARBI TRATOR WALL: 85. The assignnent of rent. 

18:13:21 21 BY MR. LEWN: 

18:13:21 22 Q Looking at -- I'msorry. [It's not the assignnent 

18:13:59 23 of rents. It's the deed in lieu of foreclosure. 1'm 

18:14:02 24 sorry. Back to Exhibit 8. It's Paragraph 3.17 on 

18:14:10 25 Page 8.   
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18:11:58 1 A. In sone respects, but he still cones to the 

18:12: 08 2 conclusion that it's never triggered, so -- whichis a 

18:12:11 3 complete different interpretation. 

18:12:13 4 Q But you and he both have the sane opinion that 

18:12:16 5 the part -- "expressed intent" paragraph, that the words 

18:12:20 6 "such as" are expressions of an exanple. It's not an 

18:12: 25 7 all-inclusive list. Isn't that correct? 

18:12: 27 8 MR. GERRARD: 1'mgoing to object to that. | 

18:12: 29 9 think it msstates M. WI cox's testinony. 

18:12: 32 10 ARBI TRATOR WALL: It'll stand for -- but I 

18:12: 34 11 mean - - 

18:12: 34 12 MR. LEWN. You don't need it? 

18:12:35 13 ARBI TRATOR WALL: All right. 

18:12: 38 14 MR LEWN Fine. [I'll wthdraw 

18:12: 38 15 LEW N: 

18:12: 57 16 Q You know, | lied. 1'mgoing to go back to 

18: 13:02 17 Exhibit 85 for just one question and then I'll be 

18:13: 06 18 fini shed. 

18:13:08 19 A. Exhibit A? 

18:13:10 20 ARBI TRATOR WALL: 85. The assignnent of rent. 

18:13:21 21 BY MR. LEWN: 

18:13:21 22 Q Looking at -- I'msorry. [It's not the assignnent 

18:13:59 23 of rents. It's the deed in lieu of foreclosure. 1'm 

18:14:02 24 sorry. Back to Exhibit 8. It's Paragraph 3.17 on 

18:14:10 25 Page 8.   
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·1· · · A.· In some respects, but he still comes to the

·2· ·conclusion that it's never triggered, so -- which is a

·3· ·complete different interpretation.

·4· · · Q.· But you and he both have the same opinion that

·5· ·the part -- "expressed intent" paragraph, that the words

·6· ·"such as" are expressions of an example.· It's not an

·7· ·all-inclusive list.· Isn't that correct?

·8· · · · · MR. GERRARD:· I'm going to object to that.  I

·9· ·think it misstates Mr. Wilcox's testimony.

10· · · · · ARBITRATOR WALL:· It'll stand for -- but I

11· ·mean --

12· · · · · MR. LEWIN:· You don't need it?

13· · · · · ARBITRATOR WALL:· All right.

14· · · · · MR. LEWIN:· Fine.· I'll withdraw.

15· ·BY MR. LEWIN:

16· · · Q.· You know, I lied.· I'm going to go back to

17· ·Exhibit 85 for just one question and then I'll be

18· ·finished.

19· · · A.· Exhibit A?

20· · · · · ARBITRATOR WALL:· 85.· The assignment of rent.

21· ·BY MR. LEWIN:

22· · · Q.· Looking at -- I'm sorry.· It's not the assignment

23· ·of rents.· It's the deed in lieu of foreclosure.· I'm

24· ·sorry.· Back to Exhibit 8.· It's Paragraph 3.17 on

25· ·Page 8.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

9 
Ckay. Did you consider the -- did you consider 18:14:25 1 

18: 14: 30 2 this part of 3.17 where it says, "The borrower requested 

18:14:34 3 conveyance of title to the property in lieu of the 

18: 14: 37 4 exercise of lender's renedi es under the | oan docunents"? 

18:14:41 5 Did you consider that in connection with the 

18:14: 44 6 determi nation of whether or not this was a purchase or a 

18:14: 49 7 conversion of the note into fee title? 

18: 15:01 8 A. Not sure if I -- 1 don't recall if I -- this 

18: 15: 09 9 swayed ny opinion one way or the other. 

18:15:11 10 MR LEWN Okay. All right. 1 think we're 

18:15:12 11 

18:15:12 12 ARBI TRATOR WALL: MM. Cerrard? 

18:15:15 13 MR GERRARD: I'll make this super quick. 

18:15:15 14 FURTHER EXAM NATI ON 

18:15:15 15 BY MR. GERRARD: 

18: 15: 17 16 Look at Exhibit 10, please. 

18:15: 26 17 Ckay. 

18: 15: 27 18 Exhibit 10 is grant bargain and sale deed for 

18: 15:30 19 when the property was transferred fromthe former owner 

18:15: 34 20 to Geen Valley Cormerce as a result of the deed in 

18:15:37 21 lieu. Do you see that? 

18:15:38 22 A | see it. 

18: 15: 39 23 Q Okay. And do you see that the recording date at 

18:15:41 24 the top is Septenber 22nd, 2011 at 2:17 p.m? 

18:15:52 25 A. Yes.   
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9 
Ckay. Did you consider the -- did you consider 18:14:25 1 

18: 14: 30 2 this part of 3.17 where it says, "The borrower requested 

18:14:34 3 conveyance of title to the property in lieu of the 

18: 14: 37 4 exercise of lender's renedi es under the | oan docunents"? 

18:14:41 5 Did you consider that in connection with the 

18:14: 44 6 determi nation of whether or not this was a purchase or a 

18:14: 49 7 conversion of the note into fee title? 

18: 15:01 8 A. Not sure if I -- 1 don't recall if I -- this 

18: 15: 09 9 swayed ny opinion one way or the other. 

18:15:11 10 MR LEWN Okay. All right. 1 think we're 

18:15:12 11 

18:15:12 12 ARBI TRATOR WALL: MM. Cerrard? 

18:15:15 13 MR GERRARD: I'll make this super quick. 

18:15:15 14 FURTHER EXAM NATI ON 

18:15:15 15 BY MR. GERRARD: 

18: 15: 17 16 Look at Exhibit 10, please. 

18:15: 26 17 Ckay. 

18: 15: 27 18 Exhibit 10 is grant bargain and sale deed for 

18: 15:30 19 when the property was transferred fromthe former owner 

18:15: 34 20 to Geen Valley Cormerce as a result of the deed in 

18:15:37 21 lieu. Do you see that? 

18:15:38 22 A | see it. 

18: 15: 39 23 Q Okay. And do you see that the recording date at 

18:15:41 24 the top is Septenber 22nd, 2011 at 2:17 p.m? 

18:15:52 25 A. Yes.   
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·1· · · · · Okay.· Did you consider the -- did you consider

·2· ·this part of 3.17 where it says, "The borrower requested

·3· ·conveyance of title to the property in lieu of the

·4· ·exercise of lender's remedies under the loan documents"?

·5· ·Did you consider that in connection with the

·6· ·determination of whether or not this was a purchase or a

·7· ·conversion of the note into fee title?

·8· · · A.· Not sure if I -- I don't recall if I -- this

·9· ·swayed my opinion one way or the other.

10· · · · · MR. LEWIN:· Okay.· All right.· I think we're

11· ·done.

12· · · · · ARBITRATOR WALL:· Mr. Gerrard?

13· · · · · MR. GERRARD:· I'll make this super quick.

14· · · · · · · · · · ·FURTHER EXAMINATION

15· ·BY MR. GERRARD:

16· · · Q.· Look at Exhibit 10, please.

17· · · A.· Okay.

18· · · Q.· Exhibit 10 is grant bargain and sale deed for

19· ·when the property was transferred from the former owner

20· ·to Green Valley Commerce as a result of the deed in

21· ·lieu.· Do you see that?

22· · · A.· I see it.

23· · · Q.· Okay.· And do you see that the recording date at

24· ·the top is September 22nd, 2011 at 2:17 p.m.?

25· · · A.· Yes.
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18:15: 53 

18:15:59 

18:16: 08 

18:16: 11 

18:16: 11 

18:16: 14 

18:16: 15 

18: 16: 20 

18:16: 27 

18: 16: 27 

18: 16: 28 

18:16: 31 

18: 16: 32 

18: 16: 34 

18:16: 37 

18:16: 40 

18: 16: 45 

18:16: 45 

18:16: 49 

18: 16: 51 

18: 16: 52 

18: 16: 55 

18: 16: 57 

18: 16: 59 

18:17:02 

ARBI TRATI ON, DAY 3 - 03/19/2021 

Q Okay. Look at Exhibit 95 that you were | oki ng 

earlier. That's the general |edger you were | ooking 

that had been prepared by Anerican Nevada. Correct? 

Ri ght. 

Do you see the deposit -- 

Yes. 

-- under account 10,000 the deposit of the 

$345, 436. 94 which you already testified included those 
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rents? 

[EE
N 

o
 | do. 

[EE
N 

[EE
N That was Septenber 23rd, 2011. Correct? 

[EE
N 

No
 

Yes. 

[EE
N 

w
 Ckay. So at least according to that general 

[EE
N 

EA
N | edger, the noney was received by the company the day 

after the deed was recorded. Correct? 

a
 

oo
 

Ol
 

A. According to the dates of when it was posted, 

[EE
N 

~
 yes. 

[EE
N 

co
 

Q Okay. And typically you post an entry on the day 

[EE
N 

oO
 

you make the deposit to the bank. Right? 

No
 

Oo
 

A. Yes. 

No
 

[E
S Q So if that had been done properly, then that 

No
 

No
 

woul d reflect that the noney was received after the deed 

No
 

w
 was recorded. Correct? 

No
 

IS
N A. It was deposited in the bank, yes. 

N
 

(6
) Q AI right. And we already |ooked at the   
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18:15: 53 

18:15:59 

18:16: 08 

18:16: 11 

18:16: 11 

18:16: 14 

18:16: 15 

18: 16: 20 

18:16: 27 

18: 16: 27 

18: 16: 28 

18:16: 31 

18: 16: 32 

18: 16: 34 

18:16: 37 

18:16: 40 

18: 16: 45 

18:16: 45 

18:16: 49 

18: 16: 51 

18: 16: 52 

18: 16: 55 

18: 16: 57 

18: 16: 59 

18:17:02 

ARBI TRATI ON, DAY 3 - 03/19/2021 

Q Okay. Look at Exhibit 95 that you were | oki ng 

earlier. That's the general |edger you were | ooking 

that had been prepared by Anerican Nevada. Correct? 

Ri ght. 

Do you see the deposit -- 

Yes. 

-- under account 10,000 the deposit of the 

$345, 436. 94 which you already testified included those 

©
 

0
 

~
N
 

o
o
 

Oo
 

B
A
 

Ww
 

N
N
 

BP
 

rents? 

[EE
N 

o
 | do. 

[EE
N 

[EE
N That was Septenber 23rd, 2011. Correct? 

[EE
N 

No
 

Yes. 

[EE
N 

w
 Ckay. So at least according to that general 

[EE
N 

EA
N | edger, the noney was received by the company the day 

after the deed was recorded. Correct? 

a
 

oo
 

Ol
 

A. According to the dates of when it was posted, 

[EE
N 

~
 yes. 

[EE
N 

co
 

Q Okay. And typically you post an entry on the day 

[EE
N 

oO
 

you make the deposit to the bank. Right? 

No
 

Oo
 

A. Yes. 

No
 

[E
S Q So if that had been done properly, then that 

No
 

No
 

woul d reflect that the noney was received after the deed 

No
 

w
 was recorded. Correct? 

No
 

IS
N A. It was deposited in the bank, yes. 

N
 

(6
) Q AI right. And we already |ooked at the   
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·1· · · Q.· Okay.· Look at Exhibit 95 that you were looking

·2· ·at earlier.· That's the general ledger you were looking

·3· ·at that had been prepared by American Nevada.· Correct?

·4· · · A.· Right.

·5· · · Q.· Do you see the deposit --

·6· · · A.· Yes.

·7· · · Q.· -- under account 10,000 the deposit of the

·8· ·$345,436.94 which you already testified included those

·9· ·rents?

10· · · A.· I do.

11· · · Q.· That was September 23rd, 2011.· Correct?

12· · · A.· Yes.

13· · · Q.· Okay.· So at least according to that general

14· ·ledger, the money was received by the company the day

15· ·after the deed was recorded.· Correct?

16· · · A.· According to the dates of when it was posted,

17· ·yes.

18· · · Q.· Okay.· And typically you post an entry on the day

19· ·you make the deposit to the bank.· Right?

20· · · A.· Yes.

21· · · Q.· So if that had been done properly, then that

22· ·would reflect that the money was received after the deed

23· ·was recorded.· Correct?

24· · · A.· It was deposited in the bank, yes.

25· · · Q.· All right.· And we already looked at the
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:17: 05 1 | anguage -- | don't renenber what that is. Is it 98% 

18:17:13 2 857? 

18:17:13 3 MR. GERRARD: By the way, Judge, can we nove to 

18:17:15 4 admit Exhibit 85? | don't knowit's in evidence. We've 

18:17:21 5 been tal king about it. 

18:17:29 6 MR LEWN. | thought we did. 

18:17: 29 7 MR GERRARD: | don't see it on ny list. That's 

18:17:33 8 why I'm asking. 

18:17:33 9 ARBI TRATOR WALL: Yeah, if was offered and 

18:17:34 10 adm tted. 

18:17: 34 11 MR. GERRARD: Gkay. | must not have heard you. 

18: 17: 36 12 MR LEWN We can admit it again, please. 

18:17: 36 13 BY MR. GERRARD: 

18:17: 36 14 Q All right. So go back to Exhibit 85, go back to 

18:17: 39 15 Page 6. We read that language in the m ddl e of 

18:17:51 16 Paragraph 1. It says that notwithstanding that there's 

18:17:53 17 been an assignment of the | eases and rents to the 

18: 17: 56 18 lender, that the lender is granting a license back to 

18:17:59 19 the borrower to exercise and enjoy all incidents of the 

18: 18: 06 20 lessor under those | eases and the rents. Correct? 

18:18:10 21 A. Correct. 

18:18:10 22 Q And gave themthe right to collect the rent. 

18:18: 13 23 Right? 

18:18:13 24 A. Correct. 

18:18: 13 25 Q And it's not disputed, is it, sir, that on the   
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18:17: 05 1 | anguage -- | don't renenber what that is. Is it 98% 

18:17:13 2 857? 

18:17:13 3 MR. GERRARD: By the way, Judge, can we nove to 

18:17:15 4 admit Exhibit 85? | don't knowit's in evidence. We've 

18:17:21 5 been tal king about it. 

18:17:29 6 MR LEWN. | thought we did. 

18:17: 29 7 MR GERRARD: | don't see it on ny list. That's 

18:17:33 8 why I'm asking. 

18:17:33 9 ARBI TRATOR WALL: Yeah, if was offered and 

18:17:34 10 adm tted. 

18:17: 34 11 MR. GERRARD: Gkay. | must not have heard you. 

18: 17: 36 12 MR LEWN We can admit it again, please. 

18:17: 36 13 BY MR. GERRARD: 

18:17: 36 14 Q All right. So go back to Exhibit 85, go back to 

18:17: 39 15 Page 6. We read that language in the m ddl e of 

18:17:51 16 Paragraph 1. It says that notwithstanding that there's 

18:17:53 17 been an assignment of the | eases and rents to the 

18: 17: 56 18 lender, that the lender is granting a license back to 

18:17:59 19 the borrower to exercise and enjoy all incidents of the 

18: 18: 06 20 lessor under those | eases and the rents. Correct? 

18:18:10 21 A. Correct. 

18:18:10 22 Q And gave themthe right to collect the rent. 

18:18: 13 23 Right? 

18:18:13 24 A. Correct. 

18:18: 13 25 Q And it's not disputed, is it, sir, that on the   
Litigation Services | 800-330-1112 
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·1· ·language -- I don't remember what that is.· Is it 95?

·2· ·85?

·3· · · · · MR. GERRARD:· By the way, Judge, can we move to

·4· ·admit Exhibit 85?· I don't know it's in evidence.· We've

·5· ·been talking about it.

·6· · · · · MR. LEWIN:· I thought we did.

·7· · · · · MR. GERRARD:· I don't see it on my list.· That's

·8· ·why I'm asking.

·9· · · · · ARBITRATOR WALL:· Yeah, if was offered and

10· ·admitted.

11· · · · · MR. GERRARD:· Okay.· I must not have heard you.

12· · · · · MR. LEWIN:· We can admit it again, please.

13· ·BY MR. GERRARD:

14· · · Q.· All right.· So go back to Exhibit 85, go back to

15· ·Page 6.· We read that language in the middle of

16· ·Paragraph 1.· It says that notwithstanding that there's

17· ·been an assignment of the leases and rents to the

18· ·lender, that the lender is granting a license back to

19· ·the borrower to exercise and enjoy all incidents of the

20· ·lessor under those leases and the rents.· Correct?

21· · · A.· Correct.

22· · · Q.· And gave them the right to collect the rent.

23· ·Right?

24· · · A.· Correct.

25· · · Q.· And it's not disputed, is it, sir, that on the
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:18: 16 1 date that the deed in lieu of foreclosure was signed 

18:18:21 2 that those rents had not been turned over to Geen 

18:18:25 3 Valley Commerce? 

18:18: 25 4 A. I'mnot disputing that. 

18:18: 27 5 Q GCkay. And the last -- and you're |ikew se not 

18: 18: 32 6 disputing the | ast sentence of the agreement that says 

18: 18: 36 7 that if those rents are received -- well, first of all, 

18:18: 39 8 the first part of it says no credit is given until the 

18: 18: 42 9 noney is actually received by Geen Valley Conmerce, who 

18: 18: 46 10 would be the assignee under this agreement. Correct? 

18:18:49 11 A. Correct. 

18: 18: 49 12 Q And so we've already established that as of the 

18: 18: 53 13 date when the deed in lieu of foreclosure agreement was 

18:18:56 14 signed, Geen Valley Commerce had not received any 

18:19:00 15 rents. And then it says right after that that there's 

18:19:04 16 no credit given for those rents against the loan after a 

18:19:08 17 foreclosure or a transfer of the trust property. Right? 

18:19:13 18 That's what it says, doesn't it? 

18:19:14 19 A. That's what it says. 

18:19:16 20 Q Al right. 

18:19: 16 21 MR. GERRARD: | have nothing further. 

18:19: 17 22 MR LEWN. [| just have a maxi num three 

18:19:19 23 questions. 

18:19:19 24 [1] 

18:19:19 25 11]   
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18:18: 16 1 date that the deed in lieu of foreclosure was signed 

18:18:21 2 that those rents had not been turned over to Geen 

18:18:25 3 Valley Commerce? 

18:18: 25 4 A. I'mnot disputing that. 

18:18: 27 5 Q GCkay. And the last -- and you're |ikew se not 

18: 18: 32 6 disputing the | ast sentence of the agreement that says 

18: 18: 36 7 that if those rents are received -- well, first of all, 

18:18: 39 8 the first part of it says no credit is given until the 

18: 18: 42 9 noney is actually received by Geen Valley Conmerce, who 

18: 18: 46 10 would be the assignee under this agreement. Correct? 

18:18:49 11 A. Correct. 

18: 18: 49 12 Q And so we've already established that as of the 

18: 18: 53 13 date when the deed in lieu of foreclosure agreement was 

18:18:56 14 signed, Geen Valley Commerce had not received any 

18:19:00 15 rents. And then it says right after that that there's 

18:19:04 16 no credit given for those rents against the loan after a 

18:19:08 17 foreclosure or a transfer of the trust property. Right? 

18:19:13 18 That's what it says, doesn't it? 

18:19:14 19 A. That's what it says. 

18:19:16 20 Q Al right. 

18:19: 16 21 MR. GERRARD: | have nothing further. 

18:19: 17 22 MR LEWN. [| just have a maxi num three 

18:19:19 23 questions. 

18:19:19 24 [1] 

18:19:19 25 11]   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006405

Page 980
·1· ·date that the deed in lieu of foreclosure was signed

·2· ·that those rents had not been turned over to Green

·3· ·Valley Commerce?

·4· · · A.· I'm not disputing that.

·5· · · Q.· Okay.· And the last -- and you're likewise not

·6· ·disputing the last sentence of the agreement that says

·7· ·that if those rents are received -- well, first of all,

·8· ·the first part of it says no credit is given until the

·9· ·money is actually received by Green Valley Commerce, who

10· ·would be the assignee under this agreement.· Correct?

11· · · A.· Correct.

12· · · Q.· And so we've already established that as of the

13· ·date when the deed in lieu of foreclosure agreement was

14· ·signed, Green Valley Commerce had not received any

15· ·rents.· And then it says right after that that there's

16· ·no credit given for those rents against the loan after a

17· ·foreclosure or a transfer of the trust property.· Right?

18· ·That's what it says, doesn't it?

19· · · A.· That's what it says.

20· · · Q.· All right.

21· · · · · MR. GERRARD:· I have nothing further.

22· · · · · MR. LEWIN:· I just have a maximum three

23· ·questions.

24· ·///

25· ·///
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ARBI TRATI ON, DAY 3 - 03/19/2021 

18:19:21 1 FURTHER EXAM NATI ON 

18:19:21 2 BY MR LEWN: 

18:19: 21 3 Q In your business is there a concept of -- for -- 

18:19: 24 4 of constructive receipt of funds? 

18: 19: 26 5 A. There is. 

18:19: 26 6 Q And what is that? 

18: 19: 27 7 A. Well, if you have the rights to those funds, it's 

18:19: 32 8 consi dered received. For instance, if you have -- even 

18:19: 37 9 though you haven't received it, it's really a taxable 

18:19: 42 10 incone concept, but just because you didn't coll ect 

18:19: 47 11 sonething or you didn't receive it by year-end, if you 

18:19:50 12 had constructive receipt, you could have taken it. It 

18: 19: 54 13 was sitting there waiting for it. Just because it's 

18:19:57 14 available to you, it's taxable to you as a constructive 

18: 20: 01 15 receipt concept. 

18: 20: 02 16 Q Such as money that's being held in escrow? 

18:20: 05 17 MR GERRARD. (bjection. Leading. 

18: 20: 07 18 ARBI TRATOR WALL: Sust ai ned. 

18:20: 08 19 BY MR LEWN: 

18:20: 13 20 Q Does noney that is being held in escrow on a 

18:20: 18 21 conveyance of property, is there a constructive receipt 

18: 20: 26 22 of that? 

18: 20: 26 23 A. Not necessarily, until the terns of the escrow 

18:20: 29 24 have been conpleted. If the terns of the escrow are 

18: 20: 33 25 conpl eted, yes.   
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18:19:21 1 FURTHER EXAM NATI ON 

18:19:21 2 BY MR LEWN: 

18:19: 21 3 Q In your business is there a concept of -- for -- 

18:19: 24 4 of constructive receipt of funds? 

18: 19: 26 5 A. There is. 

18:19: 26 6 Q And what is that? 

18: 19: 27 7 A. Well, if you have the rights to those funds, it's 

18:19: 32 8 consi dered received. For instance, if you have -- even 

18:19: 37 9 though you haven't received it, it's really a taxable 

18:19: 42 10 incone concept, but just because you didn't coll ect 

18:19: 47 11 sonething or you didn't receive it by year-end, if you 

18:19:50 12 had constructive receipt, you could have taken it. It 

18: 19: 54 13 was sitting there waiting for it. Just because it's 

18:19:57 14 available to you, it's taxable to you as a constructive 

18: 20: 01 15 receipt concept. 

18: 20: 02 16 Q Such as money that's being held in escrow? 

18:20: 05 17 MR GERRARD. (bjection. Leading. 

18: 20: 07 18 ARBI TRATOR WALL: Sust ai ned. 

18:20: 08 19 BY MR LEWN: 

18:20: 13 20 Q Does noney that is being held in escrow on a 

18:20: 18 21 conveyance of property, is there a constructive receipt 

18: 20: 26 22 of that? 

18: 20: 26 23 A. Not necessarily, until the terns of the escrow 

18:20: 29 24 have been conpleted. If the terns of the escrow are 

18: 20: 33 25 conpl eted, yes.   
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·1· · · · · · · · · · · FURTHER EXAMINATION

·2· ·BY MR. LEWIN:

·3· · · Q.· In your business is there a concept of -- for --

·4· ·of constructive receipt of funds?

·5· · · A.· There is.

·6· · · Q.· And what is that?

·7· · · A.· Well, if you have the rights to those funds, it's

·8· ·considered received.· For instance, if you have -- even

·9· ·though you haven't received it, it's really a taxable

10· ·income concept, but just because you didn't collect

11· ·something or you didn't receive it by year-end, if you

12· ·had constructive receipt, you could have taken it.· It

13· ·was sitting there waiting for it.· Just because it's

14· ·available to you, it's taxable to you as a constructive

15· ·receipt concept.

16· · · Q.· Such as money that's being held in escrow?

17· · · · · MR. GERRARD:· Objection.· Leading.

18· · · · · ARBITRATOR WALL:· Sustained.

19· ·BY MR. LEWIN:

20· · · Q.· Does money that is being held in escrow on a

21· ·conveyance of property, is there a constructive receipt

22· ·of that?

23· · · A.· Not necessarily, until the terms of the escrow

24· ·have been completed.· If the terms of the escrow are

25· ·completed, yes.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

age 
Q Wen the deed is recorded -- when the deed is 18:20: 34 1 

18: 20: 39 2 recorded? 

18: 20: 39 3 A. The terns of escrow have been probably | assune 

18: 20: 42 4 conplete. | didn't read the escrow agreenents. 

18: 20: 46 5 MR. GERRARD: |1'm going to object. This goes 

18: 20: 48 6 well beyond anything he's given. 

18: 20: 49 7 ARBI TRATOR WALL: All right. Anything else? 

18: 20: 51 8 MR. LEWN. Nope, I'm done. 

18:20: 52 9 ARBI TRATOR WALL: All right. Ch, you have 

18: 20: 52 10 anot her question. 

18:20: 52 11 MR. GERRARD: Just one. |I'msorry to even do it. 

18: 20: 54 12 FURTHER EXAM NATI ON 

18: 20: 54 13 BY MR. GERRARD: 

18:20: 55 14 Q Sir, you still have the docunent in front of you. 

18:20:58 15 Ri ght ? 

18:20:58 16 A. | do. 

18:20:59 17 Q GCkay. The third-to-last line it says, "the nobney 

18:21: 01 18 collected is actually received.” Right? 

18:21: 09 19 A. It does. 

18:21:10 20 Q Okay. So that's different from constructive. 

18:21:12 21 Right? Actual and constructive are two different 

18:21:14 22 concepts. Right? 

18:21:15 23 A. | agree. 

18:21: 17 24 MR. GERRARD: Ckay. Thank you. 

18:21: 17 25 ARBI TRATOR WALL: All right.   
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age 
Q Wen the deed is recorded -- when the deed is 18:20: 34 1 

18: 20: 39 2 recorded? 

18: 20: 39 3 A. The terns of escrow have been probably | assune 

18: 20: 42 4 conplete. | didn't read the escrow agreenents. 

18: 20: 46 5 MR. GERRARD: |1'm going to object. This goes 

18: 20: 48 6 well beyond anything he's given. 

18: 20: 49 7 ARBI TRATOR WALL: All right. Anything else? 

18: 20: 51 8 MR. LEWN. Nope, I'm done. 

18:20: 52 9 ARBI TRATOR WALL: All right. Ch, you have 

18: 20: 52 10 anot her question. 

18:20: 52 11 MR. GERRARD: Just one. |I'msorry to even do it. 

18: 20: 54 12 FURTHER EXAM NATI ON 

18: 20: 54 13 BY MR. GERRARD: 

18:20: 55 14 Q Sir, you still have the docunent in front of you. 

18:20:58 15 Ri ght ? 

18:20:58 16 A. | do. 

18:20:59 17 Q GCkay. The third-to-last line it says, "the nobney 

18:21: 01 18 collected is actually received.” Right? 

18:21: 09 19 A. It does. 

18:21:10 20 Q Okay. So that's different from constructive. 

18:21:12 21 Right? Actual and constructive are two different 

18:21:14 22 concepts. Right? 

18:21:15 23 A. | agree. 

18:21: 17 24 MR. GERRARD: Ckay. Thank you. 

18:21: 17 25 ARBI TRATOR WALL: All right.   
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·1· · · Q.· When the deed is recorded -- when the deed is

·2· ·recorded?

·3· · · A.· The terms of escrow have been probably I assume

·4· ·complete.· I didn't read the escrow agreements.

·5· · · · · MR. GERRARD:· I'm going to object.· This goes

·6· ·well beyond anything he's given.

·7· · · · · ARBITRATOR WALL:· All right.· Anything else?

·8· · · · · MR. LEWIN:· Nope, I'm done.

·9· · · · · ARBITRATOR WALL:· All right.· Oh, you have

10· ·another question.

11· · · · · MR. GERRARD:· Just one.· I'm sorry to even do it.

12· · · · · · · · · · · FURTHER EXAMINATION

13· ·BY MR. GERRARD:

14· · · Q.· Sir, you still have the document in front of you.

15· ·Right?

16· · · A.· I do.

17· · · Q.· Okay.· The third-to-last line it says, "the money

18· ·collected is actually received."· Right?

19· · · A.· It does.

20· · · Q.· Okay.· So that's different from constructive.

21· ·Right?· Actual and constructive are two different

22· ·concepts.· Right?

23· · · A.· I agree.

24· · · · · MR. GERRARD:· Okay.· Thank you.

25· · · · · ARBITRATOR WALL:· All right.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

Page 98 
18:21: 17 M. Gerety, thank you very nuch. 

18:21: 20 THE WTNESS: You're welcome. dad to be part of 

18:21: 23 all this fun. 

ARBI TRATOR WALL: We're done. We're off the 

record. 

(The proceedings concluded at 6:21 p.m) 
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Page 98 
18:21: 17 M. Gerety, thank you very nuch. 

18:21: 20 THE WTNESS: You're welcome. dad to be part of 

18:21: 23 all this fun. 

ARBI TRATOR WALL: We're done. We're off the 

record. 

(The proceedings concluded at 6:21 p.m) 
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·1· · · · · Mr. Gerety, thank you very much.

·2· · · · · THE WITNESS:· You're welcome.· Glad to be part of

·3· ·all this fun.

·4· · · · · ARBITRATOR WALL:· We're done.· We're off the

·5· ·record.

·6· · · · · (The proceedings concluded at 6:21 p.m.)
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ARBI TRATI ON, DAY 3 - 03/19/2021 

CERTI FI CATE OF REPORTER 

STATE OF NEVADA ) 
SS: 

COUNTY OF CLARK) 

|, KELE R SM TH, Certified Shorthand Reporter, 

do hereby certify that I took down in shorthand 

(Stenotype) all of the proceedings had in the 

before-entitled matter at the tine and pl ace indi cat ed; 

and that thereafter said shorthand notes were 

transcribed into typewiting at and under ny direction 

and supervision and the foregoing transcript constitutes 

a full, true, and accurate record of the proceedings 

had. 

IN WTNESS WHEREOF, | have hereunto affixed 

my hand this 29th day of March, 2021. 

KELE R SM TH, NV CCR #672, CA CSR #13405 
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·1· · · · · · · · · · CERTIFICATE OF REPORTER

·2· ·STATE OF NEVADA )
· · · · · · · · · · ·SS:
·3· ·COUNTY OF CLARK )

·4· · · · · I, KELE R. SMITH, Certified Shorthand Reporter,

·5· ·do hereby certify that I took down in shorthand

·6· ·(Stenotype) all of the proceedings had in the

·7· ·before-entitled matter at the time and place indicated;

·8· ·and that thereafter said shorthand notes were

·9· ·transcribed into typewriting at and under my direction

10· ·and supervision and the foregoing transcript constitutes

11· ·a full, true, and accurate record of the proceedings

12· ·had.

13· · · · · IN WITNESS WHEREOF, I have hereunto affixed

14· ·my hand this 29th day of March, 2021.
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ARBI TRATI ON, DAY 3 - 03/19/2021 

HEALTH | NFORVATI ON PRIVACY & SECURITY: CAUTI ONARY NOTI CE 

Litigation Services is committed to compliance with applicable federal 

and state laws and regulations (“Privacy Laws”) governing the 

protection andsecurity of patient health information. Notice is 

herebygiven to all parties that transcripts of depositions and |ega 

proceedings, and transcript exhibits, may contain patient health 

information that is protected from unauthorized access, use and 

disclosure by Privacy Laws. Litigation Services requires that access, 

mai nt enance, use, and disclosure (including but not limted to 

el ectroni c database maintenance and access, storage, distribution/ 

di ssem nation and communication) of transcripts/exhibits containing 

patient information be performed in conpliance with Privacy Laws. 

No transcript or exhibit containing protected patient health 

information may be further disclosed except as permtted by Privacy 

Laws. Litigation Services expects that all parties, parties’ 

attorneys, and their H PAA Business Associates and Subcontractors will 

make every reasonable effort to protect and secure patient health 

information, and to conply with applicable Privacy Law mandates 

including but not limted to restrictions on access, storage, use, and 

disclosure (sharing) of transcripts and transcript exhibits, and 

appl ying “m ni num necessary” standards where appropriate. It is 

recommended that your office review its policies regarding sharing of 

transcripts and exhibits - including access, storage, use, and 

disclosure - for conpliance with Privacy Laws. 
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disclosure (sharing) of transcripts and transcript exhibits, and 
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·2· Litigation Services is committed to compliance with applicable federal

·3· and state laws and regulations (“Privacy Laws”) governing the

·4· protection andsecurity of patient health information.Notice is

·5· herebygiven to all parties that transcripts of depositions and legal

·6· proceedings, and transcript exhibits, may contain patient health

·7· information that is protected from unauthorized access, use and

·8· disclosure by Privacy Laws. Litigation Services requires that access,

·9· maintenance, use, and disclosure (including but not limited to

10· electronic database maintenance and access, storage, distribution/

11· dissemination and communication) of transcripts/exhibits containing

12· patient information be performed in compliance with Privacy Laws.

13· No transcript or exhibit containing protected patient health

14· information may be further disclosed except as permitted by Privacy

15· Laws. Litigation Services expects that all parties, parties’

16· attorneys, and their HIPAA Business Associates and Subcontractors will

17· make every reasonable effort to protect and secure patient health

18· information, and to comply with applicable Privacy Law mandates,

19· including but not limited to restrictions on access, storage, use, and

20· disclosure (sharing) of transcripts and transcript exhibits, and

21· applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of

23 transcripts and exhibits - including access, storage, use, and

24· disclosure - for compliance with Privacy Laws.
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