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ARBI TRATI ON DAY 5 - 04/27/2021 

14:41: 11 said the difference? You were talking about thi 5 

14:41:13 nunber ? 

14:41:13 . | was tal king about this nunber -- 

14:41:15 Okay. 

14:41: 26 .-- under COP. 

14:41:30 At that neeting -- never m nd. 

14:41: 34 Let's take a | ook at Exhibit 180. Now, we | ooked 

14: 41: 56 at the difference between this 180 and Exhibit 14. In 

14:42:01 the bottom part of this -- the bottom part of -- 

14: 42: 08 M. Gerrard pointed out at the bottompart of this. All 

14:42: 13 t he parts under the double underscored figure of 

14: 42: 15 $95, 272. 65 have been redacted. Do you see that there's 

14:42: 27 some handwriting here that points to Shawn? There's an 

14:42:31 arrow goi ng back and forth with the date of April 19, 

14:42: 34 2013? 

14:42: 34 . Yeah. 

14:42: 36 . Do you know whose handwriting that is? 

14: 42: 39 . It is the handwiting of Alex. 

14:42: 46 . Does that indicate that you received this 

14:42: 49 document on April 19, 2013? Let ne rephrase that. 

14:42:53 Did you receive this document before April 19, 

14: 42: 58 

14:42: 58 A. | don't think so. 

14: 43:00 Q If you had received the docunent before April 19, 

14:43:03 2013, do you think that date would have been on there?   
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14:41: 11 said the difference? You were talking about thi 5 

14:41:13 nunber ? 

14:41:13 . | was tal king about this nunber -- 

14:41:15 Okay. 

14:41: 26 .-- under COP. 

14:41:30 At that neeting -- never m nd. 

14:41: 34 Let's take a | ook at Exhibit 180. Now, we | ooked 

14: 41: 56 at the difference between this 180 and Exhibit 14. In 

14:42:01 the bottom part of this -- the bottom part of -- 

14: 42: 08 M. Gerrard pointed out at the bottompart of this. All 

14:42: 13 t he parts under the double underscored figure of 

14: 42: 15 $95, 272. 65 have been redacted. Do you see that there's 

14:42: 27 some handwriting here that points to Shawn? There's an 

14:42:31 arrow goi ng back and forth with the date of April 19, 

14:42: 34 2013? 

14:42: 34 . Yeah. 

14:42: 36 . Do you know whose handwriting that is? 

14: 42: 39 . It is the handwiting of Alex. 

14:42: 46 . Does that indicate that you received this 

14:42: 49 document on April 19, 2013? Let ne rephrase that. 

14:42:53 Did you receive this document before April 19, 

14: 42: 58 

14:42: 58 A. | don't think so. 

14: 43:00 Q If you had received the docunent before April 19, 

14:43:03 2013, do you think that date would have been on there?   
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·1· ·said the difference?· You were talking about this

·2· ·number?

·3· · · A.· I was talking about this number --

·4· · · Q.· Okay.

·5· · · A.· -- under COP.

·6· · · Q.· At that meeting -- never mind.

·7· · · · · Let's take a look at Exhibit 180.· Now, we looked

·8· ·at the difference between this 180 and Exhibit 14.· In

·9· ·the bottom part of this -- the bottom part of --

10· ·Mr. Gerrard pointed out at the bottom part of this.· All

11· ·the parts under the double underscored figure of

12· ·$95,272.65 have been redacted.· Do you see that there's

13· ·some handwriting here that points to Shawn?· There's an

14· ·arrow going back and forth with the date of April 19,

15· ·2013?

16· · · A.· Yeah.

17· · · Q.· Do you know whose handwriting that is?

18· · · A.· It is the handwriting of Alex.

19· · · Q.· Does that indicate that you received this

20· ·document on April 19, 2013?· Let me rephrase that.

21· · · · · Did you receive this document before April 19,

22· ·2013?

23· · · A.· I don't think so.

24· · · Q.· If you had received the document before April 19,

25· ·2013, do you think that date would have been on there?
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ARBI TRATI ON DAY 5 - 04/27/2021 

14: 43:07 1 A. | don't think it would have. age 

14:43:09 2 MR. GERRARD: Hold on. 1'mgoing to object. 

14:43:12 3 Calls for speculation. There's no foundation that he 

14:43:15 4 woul d have any personal know edge of who wrote that 

14:43:17 5 nunber. 

14:43:18 6 ARBI TRATOR WALL: That's the state of the 

14:43:19 7 evidence, but I'mgoing to overrule the objection. 

14:43: 22 8 MR. LEWN. | thought he just said that it was 

14:43: 25 9 

14:43: 27 10 MR GERRARD: He said he thought that that's 

14: 43: 30 11 whose handwiting it was, but he didn't say what that 

14:43:30 12  nunber means or... 

14:43: 30 13 BY MR. LEW N: 

14:43: 33 14 It's not your handwriting. R ght? 

14:43: 35 15 No. 

14:43: 35 16 Wien you received this docunent, this date was on 

14:43: 39 17 

14:43:39 18 Yes. 

14: 43: 39 19 Q Do you have any reason to believe that you 

14:43:41 20 received this document in 2012 when the sale was 

14: 43: 45 21  conpl et ed? 

14:43: 46 22 A. | have reason to believe that | received this 

14:43:51 23 document at the meeting because the penmanship of Henry 

14: 43:57 24 at the bottom says Al ex. 

14:43:59 25 Q Okay. Looking at Exhibit 206, these are   
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14: 43:07 1 A. | don't think it would have. age 

14:43:09 2 MR. GERRARD: Hold on. 1'mgoing to object. 

14:43:12 3 Calls for speculation. There's no foundation that he 

14:43:15 4 woul d have any personal know edge of who wrote that 

14:43:17 5 nunber. 

14:43:18 6 ARBI TRATOR WALL: That's the state of the 

14:43:19 7 evidence, but I'mgoing to overrule the objection. 

14:43: 22 8 MR. LEWN. | thought he just said that it was 

14:43: 25 9 

14:43: 27 10 MR GERRARD: He said he thought that that's 

14: 43: 30 11 whose handwiting it was, but he didn't say what that 

14:43:30 12  nunber means or... 

14:43: 30 13 BY MR. LEW N: 

14:43: 33 14 It's not your handwriting. R ght? 

14:43: 35 15 No. 

14:43: 35 16 Wien you received this docunent, this date was on 

14:43: 39 17 

14:43:39 18 Yes. 

14: 43: 39 19 Q Do you have any reason to believe that you 

14:43:41 20 received this document in 2012 when the sale was 

14: 43: 45 21  conpl et ed? 

14:43: 46 22 A. | have reason to believe that | received this 

14:43:51 23 document at the meeting because the penmanship of Henry 

14: 43:57 24 at the bottom says Al ex. 

14:43:59 25 Q Okay. Looking at Exhibit 206, these are   
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·1· · · A.· I don't think it would have.

·2· · · · · MR. GERRARD:· Hold on.· I'm going to object.

·3· ·Calls for speculation.· There's no foundation that he

·4· ·would have any personal knowledge of who wrote that

·5· ·number.

·6· · · · · ARBITRATOR WALL:· That's the state of the

·7· ·evidence, but I'm going to overrule the objection.

·8· · · · · MR. LEWIN:· I thought he just said that it was

·9· ·Alex.

10· · · · · MR. GERRARD:· He said he thought that that's

11· ·whose handwriting it was, but he didn't say what that

12· ·number means or...

13· ·BY MR. LEWIN:

14· · · Q.· It's not your handwriting.· Right?

15· · · A.· No.

16· · · Q.· When you received this document, this date was on

17· ·it?

18· · · A.· Yes.

19· · · Q.· Do you have any reason to believe that you

20· ·received this document in 2012 when the sale was

21· ·completed?

22· · · A.· I have reason to believe that I received this

23· ·document at the meeting because the penmanship of Henry

24· ·at the bottom says Alex.

25· · · Q.· Okay.· Looking at Exhibit 206, these are
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ARBI TRATI ON DAY 5 - 04/27/2021 

rage 
docunents that were produced on your behalf in this 14: 44: 48 1 

14: 44: 55 2 case. M questionis: [Is the fact that you produced 

14: 44: 58 3 these docunents, do you know when you received then? 

14: 45:00 4 A. No, | don't know. 

14:45:01 5 Q GCkay. M. Cerrard asked you a bunch of questions 

14: 45: 47 6 about "Do you have any evidence? Do you have any 

14: 45:50 7 evidence?" In those instances where you said no, did 

14: 45: 54 8 you believe that your testinony constituted evidence? 

14: 46: 00 9 A. Are you tal king about the credit card? 

14: 46: 02 10 Q No. I'mtalking about -- he asked you ot her 

14: 46: 06 11 questions. |I'mgoing to get into the credit card. He 

14: 46: 08 12 asked you questions, "Do you have any evidence," for 

14: 46: 13 13 exanple, and you said no. Dd you believe that -- did 

14: 46:15 14 you understand that -- 

14: 46: 16 15 MR. GERRARD: (nhjection. Leading. 

14: 46: 19 16 ARBI TRATOR WALL: | haven't heard the question 

14: 46: 21 17 yet. 

14:46: 21 18 BY MR LEWN: 

14: 46: 22 19 Q Wien you were answering M. Gerrard's questions 

14: 46: 25 20 about "Do you have any evi dence" or "Have you produced 

14: 46: 28 21 any evidence," did you believe that your testinony 

14: 46: 30 22 constituted evi dence? 

14: 46: 32 23 MR. CERRARD: (bjection. Leading. 

14: 46: 35 24 

14: 46: 35 25 MR. GERRARD: He's not asking what did you nean   
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rage 
docunents that were produced on your behalf in this 14: 44: 48 1 

14: 44: 55 2 case. M questionis: [Is the fact that you produced 

14: 44: 58 3 these docunents, do you know when you received then? 

14: 45:00 4 A. No, | don't know. 

14:45:01 5 Q GCkay. M. Cerrard asked you a bunch of questions 

14: 45: 47 6 about "Do you have any evidence? Do you have any 

14: 45:50 7 evidence?" In those instances where you said no, did 

14: 45: 54 8 you believe that your testinony constituted evidence? 

14: 46: 00 9 A. Are you tal king about the credit card? 

14: 46: 02 10 Q No. I'mtalking about -- he asked you ot her 

14: 46: 06 11 questions. |I'mgoing to get into the credit card. He 

14: 46: 08 12 asked you questions, "Do you have any evidence," for 

14: 46: 13 13 exanple, and you said no. Dd you believe that -- did 

14: 46:15 14 you understand that -- 

14: 46: 16 15 MR. GERRARD: (nhjection. Leading. 

14: 46: 19 16 ARBI TRATOR WALL: | haven't heard the question 

14: 46: 21 17 yet. 

14:46: 21 18 BY MR LEWN: 

14: 46: 22 19 Q Wien you were answering M. Gerrard's questions 

14: 46: 25 20 about "Do you have any evi dence" or "Have you produced 

14: 46: 28 21 any evidence," did you believe that your testinony 

14: 46: 30 22 constituted evi dence? 

14: 46: 32 23 MR. CERRARD: (bjection. Leading. 

14: 46: 35 24 

14: 46: 35 25 MR. GERRARD: He's not asking what did you nean   
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·1· ·documents that were produced on your behalf in this

·2· ·case.· My question is:· Is the fact that you produced

·3· ·these documents, do you know when you received them?

·4· · · A.· No, I don't know.

·5· · · Q.· Okay.· Mr. Gerrard asked you a bunch of questions

·6· ·about "Do you have any evidence?· Do you have any

·7· ·evidence?"· In those instances where you said no, did

·8· ·you believe that your testimony constituted evidence?

·9· · · A.· Are you talking about the credit card?

10· · · Q.· No.· I'm talking about -- he asked you other

11· ·questions.· I'm going to get into the credit card.· He

12· ·asked you questions, "Do you have any evidence," for

13· ·example, and you said no.· Did you believe that -- did

14· ·you understand that --

15· · · · · MR. GERRARD:· Objection.· Leading.

16· · · · · ARBITRATOR WALL:· I haven't heard the question

17· ·yet.

18· ·BY MR. LEWIN:

19· · · Q.· When you were answering Mr. Gerrard's questions

20· ·about "Do you have any evidence" or "Have you produced

21· ·any evidence," did you believe that your testimony

22· ·constituted evidence?

23· · · · · MR. GERRARD:· Objection.· Leading.

24· · · A.· I --

25· · · · · MR. GERRARD:· He's not asking what did you mean
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Page 
when you nade that statement. He's telling hi m what 14: 46: 38 1 

14: 46: 38 2 he -- he's -- 

14: 46: 42 3 ARBI TRATOR WALL: It's a legal argument. Okay? 

14: 46: 46 4 | guess what I'm saying is whether he's aware that his 

14: 46:51 5 testinony m ght be considered evidence isn't really 

14: 46: 54 6 important for nme to hear fromhim His opinion on that 

14: 46: 58 7 is not really terribly relevant to ne. We know t hat 

14: 47: 02 8 testi nony can be evidence and that a | ot of the 

14:47. 04 9 questions were "Do you have any Emails or documents?" 

14:47:07 10 Things like that. "Have you ever seen any exhibits?" 

14: 47:10 11 Things like that. So | get that his testinony could be 

14: 47:13 12 evi dence, but it isn't necessary for ne to know that he 

14:47:15 13 knows that. 

14:47: 16 14 MR. LEWN:. Fair enough. 

14: 47: 16 15 BY MR LEWN: 

14:47:19 16 Q M. Gerrard asked you questions about if the 

14:47. 23 17 property was listed for 6 million dollars. Renenber 

14:47: 27 18 those discussions? 

14: 47: 29 19 A. Yes. 

14: 47: 29 20 MR. GERRARD: | actually said in excess of 6 

14:47: 32 21 mllion. 

14:47: 32 22 ARBI TRATOR WALL: 6.3. Was that the nunber? 

14:47: 32 23 BY VR. LEW N: 

14: 47: 36 24 Q He tal ked about the property. Whatever that 

14:47: 38 25 listing agreenent was in excess of 6 million dollars,   
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Page 
when you nade that statement. He's telling hi m what 14: 46: 38 1 

14: 46: 38 2 he -- he's -- 

14: 46: 42 3 ARBI TRATOR WALL: It's a legal argument. Okay? 

14: 46: 46 4 | guess what I'm saying is whether he's aware that his 

14: 46:51 5 testinony m ght be considered evidence isn't really 

14: 46: 54 6 important for nme to hear fromhim His opinion on that 

14: 46: 58 7 is not really terribly relevant to ne. We know t hat 

14: 47: 02 8 testi nony can be evidence and that a | ot of the 

14:47. 04 9 questions were "Do you have any Emails or documents?" 

14:47:07 10 Things like that. "Have you ever seen any exhibits?" 

14: 47:10 11 Things like that. So | get that his testinony could be 

14: 47:13 12 evi dence, but it isn't necessary for ne to know that he 

14:47:15 13 knows that. 

14:47: 16 14 MR. LEWN:. Fair enough. 

14: 47: 16 15 BY MR LEWN: 

14:47:19 16 Q M. Gerrard asked you questions about if the 

14:47. 23 17 property was listed for 6 million dollars. Renenber 

14:47: 27 18 those discussions? 

14: 47: 29 19 A. Yes. 

14: 47: 29 20 MR. GERRARD: | actually said in excess of 6 

14:47: 32 21 mllion. 

14:47: 32 22 ARBI TRATOR WALL: 6.3. Was that the nunber? 

14:47: 32 23 BY VR. LEW N: 

14: 47: 36 24 Q He tal ked about the property. Whatever that 

14:47: 38 25 listing agreenent was in excess of 6 million dollars,   
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·1· ·when you made that statement.· He's telling him what

·2· ·he -- he's --

·3· · · · · ARBITRATOR WALL:· It's a legal argument.· Okay?

·4· ·I guess what I'm saying is whether he's aware that his

·5· ·testimony might be considered evidence isn't really

·6· ·important for me to hear from him.· His opinion on that

·7· ·is not really terribly relevant to me.· We know that

·8· ·testimony can be evidence and that a lot of the

·9· ·questions were "Do you have any Emails or documents?"

10· ·Things like that.· "Have you ever seen any exhibits?"

11· ·Things like that.· So I get that his testimony could be

12· ·evidence, but it isn't necessary for me to know that he

13· ·knows that.

14· · · · · MR. LEWIN:· Fair enough.

15· ·BY MR. LEWIN:

16· · · Q.· Mr. Gerrard asked you questions about if the

17· ·property was listed for 6 million dollars.· Remember

18· ·those discussions?

19· · · A.· Yes.

20· · · · · MR. GERRARD:· I actually said in excess of 6

21· ·million.

22· · · · · ARBITRATOR WALL:· 6.3.· Was that the number?

23· ·BY MR. LEWIN:

24· · · Q.· He talked about the property.· Whatever that

25· ·listing agreement was in excess of 6 million dollars,
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14:47: 43 1 did that include Geenway? 

14: 47: 45 2 A. No. 

14:47: 45 3 Q He asked you questions about whether you had any 

14: 48:03 4 evidence regarding the credit card. Take a look at 

14: 48: 22 5 Exhibit 40. I'msorry. I'msorry. [It's not 

14: 48: 46 6 Exhibit 40. | apologize. It's exhibit -- | don't have 

14:48:49 7 ny -- it's Exhibit 40 in the first arbitration exhibits. 

14:49:01 8 ARBI TRATOR WALL: Is that 198? 

14: 49: 06 9 MR GARFI NKEL: Wat is it? 

14:49:09 10 MR. GERRARD: Yeah. That's 198. 

14:49: 14 11 198? 

14:49: 14 12 LEW N: 

14:49: 17 13 Yes. 

14:49:18 14 MR GARFINKEL: I'll get it. Do you have it? 

14: 49: 37 15 THE W TNESS: No. 

14: 49: 40 16 ARBI TRATOR WALL: It's only a couple of pages 

14: 49: 42 17 away from 199. 

14:49: 44 18 MR. GARFI NKEL: You nean what -- 

14: 49: 46 19 ARBI TRATOR WALL: What he's going to be | ooking 

14: 49: 48 20 

14:49: 49 21 MR. GERRARD: | didn't ask any questions about -- 

14: 49:53 22 ARBI TRATOR WALL: You asked about the credit 

14: 49: 55 23 

14: 49: 55 24 MR. CERRARD: | asked if it had been used to pay 

14:50: 01 25 the deposit.   
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14:47: 43 1 did that include Geenway? 

14: 47: 45 2 A. No. 

14:47: 45 3 Q He asked you questions about whether you had any 

14: 48:03 4 evidence regarding the credit card. Take a look at 

14: 48: 22 5 Exhibit 40. I'msorry. I'msorry. [It's not 

14: 48: 46 6 Exhibit 40. | apologize. It's exhibit -- | don't have 

14:48:49 7 ny -- it's Exhibit 40 in the first arbitration exhibits. 

14:49:01 8 ARBI TRATOR WALL: Is that 198? 

14: 49: 06 9 MR GARFI NKEL: Wat is it? 

14:49:09 10 MR. GERRARD: Yeah. That's 198. 

14:49: 14 11 198? 

14:49: 14 12 LEW N: 

14:49: 17 13 Yes. 

14:49:18 14 MR GARFINKEL: I'll get it. Do you have it? 

14: 49: 37 15 THE W TNESS: No. 

14: 49: 40 16 ARBI TRATOR WALL: It's only a couple of pages 

14: 49: 42 17 away from 199. 

14:49: 44 18 MR. GARFI NKEL: You nean what -- 

14: 49: 46 19 ARBI TRATOR WALL: What he's going to be | ooking 

14: 49: 48 20 

14:49: 49 21 MR. GERRARD: | didn't ask any questions about -- 

14: 49:53 22 ARBI TRATOR WALL: You asked about the credit 

14: 49: 55 23 

14: 49: 55 24 MR. CERRARD: | asked if it had been used to pay 

14:50: 01 25 the deposit.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006899

Page 1290
·1· ·did that include Greenway?

·2· · · A.· No.

·3· · · Q.· He asked you questions about whether you had any

·4· ·evidence regarding the credit card.· Take a look at

·5· ·Exhibit 40.· I'm sorry.· I'm sorry.· It's not

·6· ·Exhibit 40.· I apologize.· It's exhibit -- I don't have

·7· ·my -- it's Exhibit 40 in the first arbitration exhibits.

·8· · · · · ARBITRATOR WALL:· Is that 198?

·9· · · · · MR. GARFINKEL:· What is it?

10· · · · · MR. GERRARD:· Yeah.· That's 198.

11· · · A.· 198?

12· ·BY MR. LEWIN:

13· · · Q.· Yes.

14· · · · · MR. GARFINKEL:· I'll get it.· Do you have it?

15· · · · · THE WITNESS:· No.

16· · · · · ARBITRATOR WALL:· It's only a couple of pages

17· ·away from 199.

18· · · · · MR. GARFINKEL:· You mean what --

19· · · · · ARBITRATOR WALL:· What he's going to be looking

20· ·at.

21· · · · · MR. GERRARD:· I didn't ask any questions about --

22· · · · · ARBITRATOR WALL:· You asked about the credit

23· ·card.

24· · · · · MR. GERRARD:· I asked if it had been used to pay

25· ·the deposit.
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ARBI TRATI ON DAY 5 - 04/27/2021 

14:50: 04 1 ARBI TRATOR WALL: Correct. age 

14:50: 04 2 MR. GERRARD: To pay the deposit or any portion 

14:50: 05 3 of the purchase price for his property. 

14:50: 09 4 ARBI TRATOR WALL: Correct. 

14:50: 11 5 MR. GERRARD: (Good. 

14:50: 12 6 MR. GARFI NKEL: Where is it? 

14:50: 15 7 ARBI TRATOR WALL: Do you see where it says 

14:50: 17 8 Exhibit 40 at the bottom about five or six pages 

14:50: 20 9 away -- 

14:50: 20 10 MR. GARFI NKEL: Yep. 

14:50: 20 11 BY VR. LEW N: 

14:50: 24 12 Your credit card wasn't charged. Right? 

14:50: 27 13 They were bl ocked. 

14:50: 31 14 All right. 

14:50: 33 15 | couldn't use them 

14:50: 36 16 M. Cerrard asked you questions about opening an 

14:50: 57 escrow? 

14:50: 57 A. Yes. 

14:50: 58 Q Had you opened an escrow since the first 

14:51: 00 arbitration? | mean, first arbitration award. 

14:51: 05 . Physically open -- 

14:51:10 Q Yeah. 

14:51: 11 . No. 

14:51: 11 . Way not ? 

14:51:12 . Vell, | wote a letter to M. Bidsal that I'm   
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14:50: 04 1 ARBI TRATOR WALL: Correct. age 

14:50: 04 2 MR. GERRARD: To pay the deposit or any portion 

14:50: 05 3 of the purchase price for his property. 

14:50: 09 4 ARBI TRATOR WALL: Correct. 

14:50: 11 5 MR. GERRARD: (Good. 

14:50: 12 6 MR. GARFI NKEL: Where is it? 

14:50: 15 7 ARBI TRATOR WALL: Do you see where it says 

14:50: 17 8 Exhibit 40 at the bottom about five or six pages 

14:50: 20 9 away -- 

14:50: 20 10 MR. GARFI NKEL: Yep. 

14:50: 20 11 BY VR. LEW N: 

14:50: 24 12 Your credit card wasn't charged. Right? 

14:50: 27 13 They were bl ocked. 

14:50: 31 14 All right. 

14:50: 33 15 | couldn't use them 

14:50: 36 16 M. Cerrard asked you questions about opening an 

14:50: 57 escrow? 

14:50: 57 A. Yes. 

14:50: 58 Q Had you opened an escrow since the first 

14:51: 00 arbitration? | mean, first arbitration award. 

14:51: 05 . Physically open -- 

14:51:10 Q Yeah. 

14:51: 11 . No. 

14:51: 11 . Way not ? 

14:51:12 . Vell, | wote a letter to M. Bidsal that I'm   
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·1· · · · · ARBITRATOR WALL:· Correct.

·2· · · · · MR. GERRARD:· To pay the deposit or any portion

·3· ·of the purchase price for his property.

·4· · · · · ARBITRATOR WALL:· Correct.

·5· · · · · MR. GERRARD:· Good.

·6· · · · · MR. GARFINKEL:· Where is it?

·7· · · · · ARBITRATOR WALL:· Do you see where it says

·8· ·Exhibit 40 at the bottom, about five or six pages

·9· ·away --

10· · · · · MR. GARFINKEL:· Yep.

11· ·BY MR. LEWIN:

12· · · Q.· Your credit card wasn't charged.· Right?

13· · · A.· They were blocked.

14· · · Q.· All right.

15· · · A.· I couldn't use them.

16· · · Q.· Mr. Gerrard asked you questions about opening an

17· ·escrow?

18· · · A.· Yes.

19· · · Q.· Had you opened an escrow since the first

20· ·arbitration?· I mean, first arbitration award.

21· · · A.· Physically open --

22· · · Q.· Yeah.

23· · · A.· No.

24· · · Q.· Why not?

25· · · A.· Well, I wrote a letter to Mr. Bidsal that I'm
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Page | 
ready to open escrow and to consunmate the deal that is 14:51: 17 1 

14:51: 23 2 in place, and he wote ne back that we are not in 

14:51: 26 3 agreenent and we can't open -- 

14:51: 29 4 Q I'mtalking about the first arbitration. After 

14:51: 32 5 the judgment was entered in this case. That's what I'm 

14:51: 36 6 tal king about. 

14:51: 36 7 A. After, if | open? 

14:51: 39 8 Q Yes. 

14:51: 40 9 A. | didn't even -- | don't think so because nothing 

14:51: 46 10 had changed. Everything was the sane and he was 

14:51: 55 11 continuing -- 

14:51: 56 12 Q Wien you say you were still ready, what do you 

14:52:00 13  nean? 

14:52:00 14 A. | had the funds ready. | was able to close and | 

14:52: 06 15 intended -- | wanted to. | was willing to close the 

14:52:12 16 deal . 

14:52:12 17 MR LEWN. | have nothing further. 

14:52: 14 18 ARBI TRATOR WALL: Anything el se? 

14:52: 17 19 MR. GERRARD: Yeah. One question. Maybe two. 

14:52:19 20 ARBI TRATOR WALL: Ckay. 

14:52:19 21 FURTHER EXAM NATI ON 

14:52:19 22 BY MR. GERRARD: 

14:52: 20 23 Q So you were looking at this Exhibit 40 which was 

14:52: 23 24 a part of Exhibit 198. That docunent does not show t hat 

14:52: 27 25 your credit card was used for any deposit or to pay any   
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Page | 
ready to open escrow and to consunmate the deal that is 14:51: 17 1 

14:51: 23 2 in place, and he wote ne back that we are not in 

14:51: 26 3 agreenent and we can't open -- 

14:51: 29 4 Q I'mtalking about the first arbitration. After 

14:51: 32 5 the judgment was entered in this case. That's what I'm 

14:51: 36 6 tal king about. 

14:51: 36 7 A. After, if | open? 

14:51: 39 8 Q Yes. 

14:51: 40 9 A. | didn't even -- | don't think so because nothing 

14:51: 46 10 had changed. Everything was the sane and he was 

14:51: 55 11 continuing -- 

14:51: 56 12 Q Wien you say you were still ready, what do you 

14:52:00 13  nean? 

14:52:00 14 A. | had the funds ready. | was able to close and | 

14:52: 06 15 intended -- | wanted to. | was willing to close the 

14:52:12 16 deal . 

14:52:12 17 MR LEWN. | have nothing further. 

14:52: 14 18 ARBI TRATOR WALL: Anything el se? 

14:52: 17 19 MR. GERRARD: Yeah. One question. Maybe two. 

14:52:19 20 ARBI TRATOR WALL: Ckay. 

14:52:19 21 FURTHER EXAM NATI ON 

14:52:19 22 BY MR. GERRARD: 

14:52: 20 23 Q So you were looking at this Exhibit 40 which was 

14:52: 23 24 a part of Exhibit 198. That docunent does not show t hat 

14:52: 27 25 your credit card was used for any deposit or to pay any   
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·1· ·ready to open escrow and to consummate the deal that is

·2· ·in place, and he wrote me back that we are not in

·3· ·agreement and we can't open --

·4· · · Q.· I'm talking about the first arbitration.· After

·5· ·the judgment was entered in this case.· That's what I'm

·6· ·talking about.

·7· · · A.· After, if I open?

·8· · · Q.· Yes.

·9· · · A.· I didn't even -- I don't think so because nothing

10· ·had changed.· Everything was the same and he was

11· ·continuing --

12· · · Q.· When you say you were still ready, what do you

13· ·mean?

14· · · A.· I had the funds ready.· I was able to close and I

15· ·intended -- I wanted to.· I was willing to close the

16· ·deal.

17· · · · · MR. LEWIN:· I have nothing further.

18· · · · · ARBITRATOR WALL:· Anything else?

19· · · · · MR. GERRARD:· Yeah.· One question.· Maybe two.

20· · · · · ARBITRATOR WALL:· Okay.

21· · · · · · · · · · ·FURTHER EXAMINATION

22· ·BY MR. GERRARD:

23· · · Q.· So you were looking at this Exhibit 40 which was

24· ·a part of Exhibit 198.· That document does not show that

25· ·your credit card was used for any deposit or to pay any
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14:52: 34 1 portion of the purchase price for this oroperty, does 

14:52: 36 2 it? 

14:52: 36 3 A. It shows. 

14:52: 39 4 Q Again, sir, that docunent does not show that your 

14:52: 43 5 credit card was used to pay any deposit or pay any 

14:52:50 6 portion of the purchase price for this property, does 

14:52: 54 7 it? 

14:52: 54 8 MR. LEWN.  Qojection. Asked and answered, 

14:52: 58 9 

14:52:59 10 ARBI TRATOR WALL: It's not vague. I'll allowit. 

14:53: 02 11 You may answer. Does that docunent show t hat 

14:53: 07 12 your credit card was used for the deposit to purchase 

14:53:10 13 the note in May of 2011? 

14:53:13 14 THE WTNESS: It doesn't say. 

14:53: 15 15 ARBI TRATOR WALL: All right. 

14:53: 16 16 MR. GERRARD: Not hing further. 

14:53:18 17 ARBI TRATOR WALL: All right. So what's left? 

14:53: 25 18 MR. GERRARD: The only other thing -- 

14:53: 29 19 ARBI TRATOR WALL: Hol d on. 

14:53:31 20 MR. GERRARD: | thought you were asking nme. I'm 

14:53: 33 

14:53: 33 ARBI TRATOR WALL: And | was and | stopped. | 

14:53: 36 apol ogi ze. 

14:53: 38 So your case in chief still has potentially 

14:53: 42 M. Min's deposition?   
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14:52: 34 1 portion of the purchase price for this oroperty, does 

14:52: 36 2 it? 

14:52: 36 3 A. It shows. 

14:52: 39 4 Q Again, sir, that docunent does not show that your 

14:52: 43 5 credit card was used to pay any deposit or pay any 

14:52:50 6 portion of the purchase price for this property, does 

14:52: 54 7 it? 

14:52: 54 8 MR. LEWN.  Qojection. Asked and answered, 

14:52: 58 9 

14:52:59 10 ARBI TRATOR WALL: It's not vague. I'll allowit. 

14:53: 02 11 You may answer. Does that docunent show t hat 

14:53: 07 12 your credit card was used for the deposit to purchase 

14:53:10 13 the note in May of 2011? 

14:53:13 14 THE WTNESS: It doesn't say. 

14:53: 15 15 ARBI TRATOR WALL: All right. 

14:53: 16 16 MR. GERRARD: Not hing further. 

14:53:18 17 ARBI TRATOR WALL: All right. So what's left? 

14:53: 25 18 MR. GERRARD: The only other thing -- 

14:53: 29 19 ARBI TRATOR WALL: Hol d on. 

14:53:31 20 MR. GERRARD: | thought you were asking nme. I'm 

14:53: 33 

14:53: 33 ARBI TRATOR WALL: And | was and | stopped. | 

14:53: 36 apol ogi ze. 

14:53: 38 So your case in chief still has potentially 

14:53: 42 M. Min's deposition?   
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·1· ·portion of the purchase price for this property, does

·2· ·it?

·3· · · A.· It shows.

·4· · · Q.· Again, sir, that document does not show that your

·5· ·credit card was used to pay any deposit or pay any

·6· ·portion of the purchase price for this property, does

·7· ·it?

·8· · · · · MR. LEWIN:· Objection.· Asked and answered,

·9· ·vague.

10· · · · · ARBITRATOR WALL:· It's not vague.· I'll allow it.

11· · · · · You may answer.· Does that document show that

12· ·your credit card was used for the deposit to purchase

13· ·the note in May of 2011?

14· · · · · THE WITNESS:· It doesn't say.

15· · · · · ARBITRATOR WALL:· All right.

16· · · · · MR. GERRARD:· Nothing further.

17· · · · · ARBITRATOR WALL:· All right.· So what's left?

18· · · · · MR. GERRARD:· The only other thing --

19· · · · · ARBITRATOR WALL:· Hold on.

20· · · · · MR. GERRARD:· I thought you were asking me.· I'm

21· ·sorry.

22· · · · · ARBITRATOR WALL:· And I was and I stopped.  I

23· ·apologize.

24· · · · · So your case in chief still has potentially

25· ·Mr. Main's deposition?
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14:53: 43 1 MR. CERRARD: That's it. That's correct. 

14:53: 46 2 ARBI TRATOR WALL: Have you had a chance to review 

14:53: 48 3 t hose? 

14:53:49 4 MR LEWN: | have, and | sent counsel an Email 

14:53:52 5 this norning telling himwhich ones | was going to 

14:53: 56 6 object to and identifying the parts that were put in. 

14:54:04 7 ARBI TRATOR WALL: Okay. So we had designations 

14:54: 06 8 and cross-designati ons and objections. 

14:54:11 9 MR LEWN. M. Cerrard was correct that the vast 

14:54: 14 10 majority of his questions took place during mne -- 

14:54: 18 11 during ny exam nation. | had sone issues with the ones 

14: 54: 26 12 that he did because | never had a chance to follow up 

14:54: 27 13 wth those as he would have had a chance to follow up 

14:54: 29 14 with mne. | think that's only two or three sections he 

14:54: 34 15 wanted to read. | had objections within those sections 

14:54: 36 16 as wel |. 

14:54: 38 17 ARBI TRATOR WALL: Ckay. Can those objections be 

14:54: 41 18 resolved by neet and confer or do | need to rule on 

14:54: 44 19 t his? 

14:54: 44 20 MR. CERRARD: We haven't seen any authority of 

14:54: 46 21 any kind that would say that this deposition transcript 

14: 54: 49 22 and our cross-exam nation questions can't be utilized. 

14: 54: 52 23 It was M. Lewin's responsibility to nake sure that when 

14:54: 55 24 he Noticed his deposition that he Noticed it for 

14: 54: 59 25 sufficient time for everyone to be able to ask their   
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14:53: 43 1 MR. CERRARD: That's it. That's correct. 

14:53: 46 2 ARBI TRATOR WALL: Have you had a chance to review 

14:53: 48 3 t hose? 

14:53:49 4 MR LEWN: | have, and | sent counsel an Email 

14:53:52 5 this norning telling himwhich ones | was going to 

14:53: 56 6 object to and identifying the parts that were put in. 

14:54:04 7 ARBI TRATOR WALL: Okay. So we had designations 

14:54: 06 8 and cross-designati ons and objections. 

14:54:11 9 MR LEWN. M. Cerrard was correct that the vast 

14:54: 14 10 majority of his questions took place during mne -- 

14:54: 18 11 during ny exam nation. | had sone issues with the ones 

14: 54: 26 12 that he did because | never had a chance to follow up 

14:54: 27 13 wth those as he would have had a chance to follow up 

14:54: 29 14 with mne. | think that's only two or three sections he 

14:54: 34 15 wanted to read. | had objections within those sections 

14:54: 36 16 as wel |. 

14:54: 38 17 ARBI TRATOR WALL: Ckay. Can those objections be 

14:54: 41 18 resolved by neet and confer or do | need to rule on 

14:54: 44 19 t his? 

14:54: 44 20 MR. CERRARD: We haven't seen any authority of 

14:54: 46 21 any kind that would say that this deposition transcript 

14: 54: 49 22 and our cross-exam nation questions can't be utilized. 

14: 54: 52 23 It was M. Lewin's responsibility to nake sure that when 

14:54: 55 24 he Noticed his deposition that he Noticed it for 

14: 54: 59 25 sufficient time for everyone to be able to ask their   
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·1· · · · · MR. GERRARD:· That's it.· That's correct.

·2· · · · · ARBITRATOR WALL:· Have you had a chance to review

·3· ·those?

·4· · · · · MR. LEWIN:· I have, and I sent counsel an Email

·5· ·this morning telling him which ones I was going to

·6· ·object to and identifying the parts that were put in.

·7· · · · · ARBITRATOR WALL:· Okay.· So we had designations

·8· ·and cross-designations and objections.

·9· · · · · MR. LEWIN:· Mr. Gerrard was correct that the vast

10· ·majority of his questions took place during mine --

11· ·during my examination.· I had some issues with the ones

12· ·that he did because I never had a chance to follow up

13· ·with those as he would have had a chance to follow up

14· ·with mine.· I think that's only two or three sections he

15· ·wanted to read.· I had objections within those sections

16· ·as well.

17· · · · · ARBITRATOR WALL:· Okay.· Can those objections be

18· ·resolved by meet and confer or do I need to rule on

19· ·this?

20· · · · · MR. GERRARD:· We haven't seen any authority of

21· ·any kind that would say that this deposition transcript

22· ·and our cross-examination questions can't be utilized.

23· ·It was Mr. Lewin's responsibility to make sure that when

24· ·he Noticed his deposition that he Noticed it for

25· ·sufficient time for everyone to be able to ask their
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14:55: 03 1 questions. age 

14: 55: 03 2 What ended up happening was M. Lew n did not 

14:55: 06 3 coordinate with M. Min and ask hi m how much tine he 

14:55: 10 4 would have avail able and what was going to happen on 

14:55:12 5 that day. He started the deposition, and then 

14:55: 16 6 two-thirds of the way through the deposition we find out 

14:55:18 7 that M. Main -- 

14:55:21 8 ARBI TRATOR WALL: About hal fway. 

14: 55: 23 9 MR GERRARD: -- had a prior comm tnent, and so 

14:55: 27 10 then M. Lew n asked questions for, you know -- |'m 

14:55: 30 11 going to call it nine-tenths of the deposition. | got 

14: 55: 37 12 like 20 minutes. He had like three hours to ask 

14:55:41 13 questions. So there's no rule. There's no |egal 

14: 55: 45 14 authority that says that just because he didn't finish 

14: 55: 48 15 asking his questions that the questions that were asked 

14: 55: 51 16 can't be used in a deposition, in atrial, or an 

14: 55: 55 17 arbitration. There's just no authority for that, and I 

14: 55: 58 18 further point out if M. Lewin wanted to follow up and 

14: 56: 02 19 complete that deposition, then he needed to do something 

14: 56: 05 20 about it. He needed to, you know, contact M. Miin's 

14:56: 09 21 counsel, and if M. Man's counsel didn't agree, then he 

14: 56: 13 22 needed to get with Your Honor to conpel the remainder of 

14: 56: 18 23 that deposition to be conpleted. But he didn't do 

14: 56: 20 24 anything. 

14:56: 20 25 ARBI TRATOR WALL: He did file a notion.   
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14:55: 03 1 questions. age 

14: 55: 03 2 What ended up happening was M. Lew n did not 

14:55: 06 3 coordinate with M. Min and ask hi m how much tine he 

14:55: 10 4 would have avail able and what was going to happen on 

14:55:12 5 that day. He started the deposition, and then 

14:55: 16 6 two-thirds of the way through the deposition we find out 

14:55:18 7 that M. Main -- 

14:55:21 8 ARBI TRATOR WALL: About hal fway. 

14: 55: 23 9 MR GERRARD: -- had a prior comm tnent, and so 

14:55: 27 10 then M. Lew n asked questions for, you know -- |'m 

14:55: 30 11 going to call it nine-tenths of the deposition. | got 

14: 55: 37 12 like 20 minutes. He had like three hours to ask 

14:55:41 13 questions. So there's no rule. There's no |egal 

14: 55: 45 14 authority that says that just because he didn't finish 

14: 55: 48 15 asking his questions that the questions that were asked 

14: 55: 51 16 can't be used in a deposition, in atrial, or an 

14: 55: 55 17 arbitration. There's just no authority for that, and I 

14: 55: 58 18 further point out if M. Lewin wanted to follow up and 

14: 56: 02 19 complete that deposition, then he needed to do something 

14: 56: 05 20 about it. He needed to, you know, contact M. Miin's 

14:56: 09 21 counsel, and if M. Man's counsel didn't agree, then he 

14: 56: 13 22 needed to get with Your Honor to conpel the remainder of 

14: 56: 18 23 that deposition to be conpleted. But he didn't do 

14: 56: 20 24 anything. 

14:56: 20 25 ARBI TRATOR WALL: He did file a notion.   
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·1· ·questions.

·2· · · · · What ended up happening was Mr. Lewin did not

·3· ·coordinate with Mr. Main and ask him how much time he

·4· ·would have available and what was going to happen on

·5· ·that day.· He started the deposition, and then

·6· ·two-thirds of the way through the deposition we find out

·7· ·that Mr. Main --

·8· · · · · ARBITRATOR WALL:· About halfway.

·9· · · · · MR. GERRARD:· -- had a prior commitment, and so

10· ·then Mr. Lewin asked questions for, you know -- I'm

11· ·going to call it nine-tenths of the deposition.· I got

12· ·like 20 minutes.· He had like three hours to ask

13· ·questions.· So there's no rule.· There's no legal

14· ·authority that says that just because he didn't finish

15· ·asking his questions that the questions that were asked

16· ·can't be used in a deposition, in a trial, or an

17· ·arbitration.· There's just no authority for that, and I

18· ·further point out if Mr. Lewin wanted to follow up and

19· ·complete that deposition, then he needed to do something

20· ·about it.· He needed to, you know, contact Mr. Main's

21· ·counsel, and if Mr. Main's counsel didn't agree, then he

22· ·needed to get with Your Honor to compel the remainder of

23· ·that deposition to be completed.· But he didn't do

24· ·anything.

25· · · · · ARBITRATOR WALL:· He did file a motion.
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14:56: 24 1 MR GERRARD: He did what? age 

14:56: 25 2 ARBI TRATOR WALL: He filed a Mdtion to Conpel to 

14: 56: 29 3 require M. Main to sit for a second deposition. 

14: 56: 32 4 MR GERRARD: Right. Right. Wich went nowhere. 

14: 56: 36 5 ARBI TRATOR WALL: Well, yeah. 

14: 56: 37 6 MR GERRARD: So that's the point is that, you 

14: 56: 37 7 know, there's no legal basis for themto argue that our 

14:56: 41 8 cross-exam nation questions can't be used. His 

14:56: 44 9 questions can be used but that mine can't. That's the 

14: 56: 48 10 purpose of cross-exam nation is for me to be able to ask 

14:56: 51 11 ny own questions in that deposition. And if sonebody 

14: 56: 54 12 Notices a deposition, the other party -- you know, we 

14: 56: 55 13 don't both Notice the deposition. | have the 

14: 56: 58 14 opportunity to ask ny questions as well. | had very 

14:57:01 15 little opportunity, but ny questions are just as gernane 

14:57:05 16 to this action as his are, and there's no basis under 

14:57:08 17 the law to exclude it. 

14:57:10 18 ARBI TRATOR WALL: Do you object to any of his 

14:57:12 19 designations? 

14:57: 14 20 MR. GERRARD: No. 

14:57:16 21 MR. GARFI NKEL: Your Honor, | just want to say, 

14:57:19 22 M. Cerrard nade a nunber of representations to you that 

14:57:22 23 sinply are not true. We did file a notion, Your Honor. 

14:57: 25 24 | worked with his counsel, M. Flam his general counsel 

14:57:31 25 for the conpany, quite extensively to try and schedul e   
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14:56: 24 1 MR GERRARD: He did what? age 

14:56: 25 2 ARBI TRATOR WALL: He filed a Mdtion to Conpel to 

14: 56: 29 3 require M. Main to sit for a second deposition. 

14: 56: 32 4 MR GERRARD: Right. Right. Wich went nowhere. 

14: 56: 36 5 ARBI TRATOR WALL: Well, yeah. 

14: 56: 37 6 MR GERRARD: So that's the point is that, you 

14: 56: 37 7 know, there's no legal basis for themto argue that our 

14:56: 41 8 cross-exam nation questions can't be used. His 

14:56: 44 9 questions can be used but that mine can't. That's the 

14: 56: 48 10 purpose of cross-exam nation is for me to be able to ask 

14:56: 51 11 ny own questions in that deposition. And if sonebody 

14: 56: 54 12 Notices a deposition, the other party -- you know, we 

14: 56: 55 13 don't both Notice the deposition. | have the 

14: 56: 58 14 opportunity to ask ny questions as well. | had very 

14:57:01 15 little opportunity, but ny questions are just as gernane 

14:57:05 16 to this action as his are, and there's no basis under 

14:57:08 17 the law to exclude it. 

14:57:10 18 ARBI TRATOR WALL: Do you object to any of his 

14:57:12 19 designations? 

14:57: 14 20 MR. GERRARD: No. 

14:57:16 21 MR. GARFI NKEL: Your Honor, | just want to say, 

14:57:19 22 M. Cerrard nade a nunber of representations to you that 

14:57:22 23 sinply are not true. We did file a notion, Your Honor. 

14:57: 25 24 | worked with his counsel, M. Flam his general counsel 

14:57:31 25 for the conpany, quite extensively to try and schedul e   
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·1· · · · · MR. GERRARD:· He did what?

·2· · · · · ARBITRATOR WALL:· He filed a Motion to Compel to

·3· ·require Mr. Main to sit for a second deposition.

·4· · · · · MR. GERRARD:· Right.· Right.· Which went nowhere.

·5· · · · · ARBITRATOR WALL:· Well, yeah.

·6· · · · · MR. GERRARD:· So that's the point is that, you

·7· ·know, there's no legal basis for them to argue that our

·8· ·cross-examination questions can't be used.· His

·9· ·questions can be used but that mine can't.· That's the

10· ·purpose of cross-examination is for me to be able to ask

11· ·my own questions in that deposition.· And if somebody

12· ·Notices a deposition, the other party -- you know, we

13· ·don't both Notice the deposition.· I have the

14· ·opportunity to ask my questions as well.· I had very

15· ·little opportunity, but my questions are just as germane

16· ·to this action as his are, and there's no basis under

17· ·the law to exclude it.

18· · · · · ARBITRATOR WALL:· Do you object to any of his

19· ·designations?

20· · · · · MR. GERRARD:· No.

21· · · · · MR. GARFINKEL:· Your Honor, I just want to say,

22· ·Mr. Gerrard made a number of representations to you that

23· ·simply are not true.· We did file a motion, Your Honor.

24· ·I worked with his counsel, Mr. Flam, his general counsel

25· ·for the company, quite extensively to try and schedule
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14:57: 35 1 M. Main's deposition. | spoke to himnmultiple {ABS 

14:57: 39 2 and then we finally asked -- M. Min provided a 

14:57: 41 3 schedule of all the dates that he wasn't available. And 

14:57: 44 4 so once we | ooked at those, we were then able to cone up 

14:57: 47 5 wth dates that he was avail abl e. 

14:57:50 6 ARBI TRATOR WALL: For his original deposition or 

14:57:52 7 for the follow up? 

14:57:53 8 MR. GARFI NKEL: For the original deposition and 

14:57:55 9 then the one that was actually taken. 

14:57:57 10 ARBlI TRATOR WALL: No, no, no. | neant for the 

14:57:59 11 one that was actually taken or to try to reschedule the 

14: 58: 02 12 new one? 

14:58: 03 13 MR. GARFI NKEL: No. GCkay. So the one that was 

14:58: 04 14 taken, the date it was taken was based on his 

14:58: 09 15 availability. And | Noticed it up about a month in 

14:58:12 16 advance because | wanted to schedule it. And when | 

14:58: 15 17 looked at the dates, | also took into consideration 

14:58: 20 18 dates that | knew that M. Gerrard and M. Shapiro were 

14:58:24 19 also available. That's why | scheduled it for that 

14:58: 25 20 date, because | also knew their schedule. So | went 

14:58: 29 21 ahead and Noticed it up. | gave it to M. Flam And 

14:58: 33 22 frankly, it was kind of shocking that M. Min, all of a 

14:58: 37 23 sudden, after a nonth of notice, said "lI have 

14: 58: 42 24  anot her engagenent." And during the deposition we 

14:58: 45 25 thought that he agreed that he would cone back. | then   
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14:57: 35 1 M. Main's deposition. | spoke to himnmultiple {ABS 

14:57: 39 2 and then we finally asked -- M. Min provided a 

14:57: 41 3 schedule of all the dates that he wasn't available. And 

14:57: 44 4 so once we | ooked at those, we were then able to cone up 

14:57: 47 5 wth dates that he was avail abl e. 

14:57:50 6 ARBI TRATOR WALL: For his original deposition or 

14:57:52 7 for the follow up? 

14:57:53 8 MR. GARFI NKEL: For the original deposition and 

14:57:55 9 then the one that was actually taken. 

14:57:57 10 ARBlI TRATOR WALL: No, no, no. | neant for the 

14:57:59 11 one that was actually taken or to try to reschedule the 

14: 58: 02 12 new one? 

14:58: 03 13 MR. GARFI NKEL: No. GCkay. So the one that was 

14:58: 04 14 taken, the date it was taken was based on his 

14:58: 09 15 availability. And | Noticed it up about a month in 

14:58:12 16 advance because | wanted to schedule it. And when | 

14:58: 15 17 looked at the dates, | also took into consideration 

14:58: 20 18 dates that | knew that M. Gerrard and M. Shapiro were 

14:58:24 19 also available. That's why | scheduled it for that 

14:58: 25 20 date, because | also knew their schedule. So | went 

14:58: 29 21 ahead and Noticed it up. | gave it to M. Flam And 

14:58: 33 22 frankly, it was kind of shocking that M. Min, all of a 

14:58: 37 23 sudden, after a nonth of notice, said "lI have 

14: 58: 42 24  anot her engagenent." And during the deposition we 

14:58: 45 25 thought that he agreed that he would cone back. | then   
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·1· ·Mr. Main's deposition.· I spoke to him multiple times,

·2· ·and then we finally asked -- Mr. Main provided a

·3· ·schedule of all the dates that he wasn't available.· And

·4· ·so once we looked at those, we were then able to come up

·5· ·with dates that he was available.

·6· · · · · ARBITRATOR WALL:· For his original deposition or

·7· ·for the follow-up?

·8· · · · · MR. GARFINKEL:· For the original deposition and

·9· ·then the one that was actually taken.

10· · · · · ARBITRATOR WALL:· No, no, no.· I meant for the

11· ·one that was actually taken or to try to reschedule the

12· ·new one?

13· · · · · MR. GARFINKEL:· No.· Okay.· So the one that was

14· ·taken, the date it was taken was based on his

15· ·availability.· And I Noticed it up about a month in

16· ·advance because I wanted to schedule it.· And when I

17· ·looked at the dates, I also took into consideration

18· ·dates that I knew that Mr. Gerrard and Mr. Shapiro were

19· ·also available.· That's why I scheduled it for that

20· ·date, because I also knew their schedule.· So I went

21· ·ahead and Noticed it up.· I gave it to Mr. Flam.· And

22· ·frankly, it was kind of shocking that Mr. Main, all of a

23· ·sudden, after a month of notice, said "I have

24· ·another engagement."· And during the deposition we

25· ·thought that he agreed that he would come back.· I then
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ARBI TRATI ON DAY 5 - 04/27/2021 

14:58: 48 1 worked with his | awer -- age 

14: 58: 50 2 ARBI TRATOR WALL: It was a little anbi guous at 

14:58: 53 3 the end of his... 

14:58: 53 4 MR. GARFINKEL: | worked with his |awer quite 

14: 58: 56 5 extensively to get another date. It's a matter of 

14:59: 00 6 M. Min and in-house. Now they said they're not going 

14:59: 03 7 todo it. They offered for questions. 

14:59: 06 8 ARBlI TRATOR WALL: Correct. 

14:59: 07 9 MR. GARFINKEL: We filed a notion, and so we did 

14:59: 10 10 pursue it. And Your Honor basically said "lI can't force 

14:59: 13 11 himto appear for a deposition." Based on the prior 

14:59:19 12 moti on under the FAA, we would have to schedule -- we 

14:59:19 13 tal ked about the possibility if they weren't going to 

14:59: 23 14 voluntarily appear, that you would order themto appear 

14:59: 24 15 at the arbitration hearing. | mean, we're looking at a 

14: 59: 28 16 remedy for that. 

14:59:31 17 Your Honor, if there's anything I'm mssing -- 

14: 59: 33 18 msstating, | stand corrected. 

14:59: 35 19 ARBI TRATOR WALL: The order -- I'm sorry. 

14:59: 38 20 MR GARFINKEL: If there's anything |I m sstated, 

14:59: 40 21 | stand corrected. 

14:59: 42 22 ARBI TRATOR WALL: You're correct with regard to 

14:59: 44 23 the order for himto have a second deposition. | was 

14:59:50 24 aware of the offer fromM. Min's counsel to allow him 

14:59: 55 25 to submt to witten questions under Rule 31, [| think.   
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14:58: 48 1 worked with his | awer -- age 

14: 58: 50 2 ARBI TRATOR WALL: It was a little anbi guous at 

14:58: 53 3 the end of his... 

14:58: 53 4 MR. GARFINKEL: | worked with his |awer quite 

14: 58: 56 5 extensively to get another date. It's a matter of 

14:59: 00 6 M. Min and in-house. Now they said they're not going 

14:59: 03 7 todo it. They offered for questions. 

14:59: 06 8 ARBlI TRATOR WALL: Correct. 

14:59: 07 9 MR. GARFINKEL: We filed a notion, and so we did 

14:59: 10 10 pursue it. And Your Honor basically said "lI can't force 

14:59: 13 11 himto appear for a deposition." Based on the prior 

14:59:19 12 moti on under the FAA, we would have to schedule -- we 

14:59:19 13 tal ked about the possibility if they weren't going to 

14:59: 23 14 voluntarily appear, that you would order themto appear 

14:59: 24 15 at the arbitration hearing. | mean, we're looking at a 

14: 59: 28 16 remedy for that. 

14:59:31 17 Your Honor, if there's anything I'm mssing -- 

14: 59: 33 18 msstating, | stand corrected. 

14:59: 35 19 ARBI TRATOR WALL: The order -- I'm sorry. 

14:59: 38 20 MR GARFINKEL: If there's anything |I m sstated, 

14:59: 40 21 | stand corrected. 

14:59: 42 22 ARBI TRATOR WALL: You're correct with regard to 

14:59: 44 23 the order for himto have a second deposition. | was 

14:59:50 24 aware of the offer fromM. Min's counsel to allow him 

14:59: 55 25 to submt to witten questions under Rule 31, [| think.   
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·1· ·worked with his lawyer --

·2· · · · · ARBITRATOR WALL:· It was a little ambiguous at

·3· ·the end of his...

·4· · · · · MR. GARFINKEL:· I worked with his lawyer quite

·5· ·extensively to get another date.· It's a matter of

·6· ·Mr. Main and in-house.· Now they said they're not going

·7· ·to do it.· They offered for questions.

·8· · · · · ARBITRATOR WALL:· Correct.

·9· · · · · MR. GARFINKEL:· We filed a motion, and so we did

10· ·pursue it.· And Your Honor basically said "I can't force

11· ·him to appear for a deposition."· Based on the prior

12· ·motion under the FAA, we would have to schedule -- we

13· ·talked about the possibility if they weren't going to

14· ·voluntarily appear, that you would order them to appear

15· ·at the arbitration hearing.· I mean, we're looking at a

16· ·remedy for that.

17· · · · · Your Honor, if there's anything I'm missing --

18· ·misstating, I stand corrected.

19· · · · · ARBITRATOR WALL:· The order -- I'm sorry.

20· · · · · MR. GARFINKEL:· If there's anything I misstated,

21· ·I stand corrected.

22· · · · · ARBITRATOR WALL:· You're correct with regard to

23· ·the order for him to have a second deposition.· I was

24· ·aware of the offer from Mr. Main's counsel to allow him

25· ·to submit to written questions under Rule 31, I think.
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ARBI TRATI ON DAY 5 - 04/27/2021 

And in that order, although it may have been in a 15:00: 01 1 

15: 00: 07 2 footnote, the rule requires | eave of Court for that, and 

15: 00: 12 3 | short circuited that requirenent, | think, in the 

15:00: 15 4 order and said "Consider this | eave granted and go ahead 

15:00: 21 5 and go forth with witten questions to M. Main if 

15:00: 25 6 that's your desire." | renenber that. 

15: 00: 33 7 So to go back to what M. Gerrard said about 

15:00: 38 8 authority that the questions he asked of M. Min can't 

15: 00: 44 9 be used because there was no redirect, |'mnot aware of 

15:00: 53 10 authority, but I can't tell you I've ever looked. Is 

15:01: 00 11 there any? 

15:01: 01 12 MR LEWN | don't know. It's an inconplete 

15:01: 04 13 deposition. The bottomline is that with respect to the 

15:01: 06 14 areas that he's identified, | really only have -- | told 

15:01: 12 15 himwhich ones I'm going to object to, and my objections 

15:01:15 16 are in addition to the fact that | didn't have a chance 

15:01: 18 17 to cross-examine himon it. 

15:01: 21 18 Just by way of a side note, | think -- and | 

15:01: 25 19 think the evidence will show when we get to the closing 

15:01: 28 20 argument that the reason why M. Min aborted the 

15:01: 30 21 deposition is because M. Bidsal didn't like the way he 

15:01: 35 22 was answering questions. But that's neither here nor 

15:01: 39 23 there. 

15:01: 40 24 ARBI TRATOR WALL: How is the evidence in closing 

15:01: 42 25 argunent going to show that?   
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And in that order, although it may have been in a 15:00: 01 1 

15: 00: 07 2 footnote, the rule requires | eave of Court for that, and 

15: 00: 12 3 | short circuited that requirenent, | think, in the 

15:00: 15 4 order and said "Consider this | eave granted and go ahead 

15:00: 21 5 and go forth with witten questions to M. Main if 

15:00: 25 6 that's your desire." | renenber that. 

15: 00: 33 7 So to go back to what M. Gerrard said about 

15:00: 38 8 authority that the questions he asked of M. Min can't 

15: 00: 44 9 be used because there was no redirect, |'mnot aware of 

15:00: 53 10 authority, but I can't tell you I've ever looked. Is 

15:01: 00 11 there any? 

15:01: 01 12 MR LEWN | don't know. It's an inconplete 

15:01: 04 13 deposition. The bottomline is that with respect to the 

15:01: 06 14 areas that he's identified, | really only have -- | told 

15:01: 12 15 himwhich ones I'm going to object to, and my objections 

15:01:15 16 are in addition to the fact that | didn't have a chance 

15:01: 18 17 to cross-examine himon it. 

15:01: 21 18 Just by way of a side note, | think -- and | 

15:01: 25 19 think the evidence will show when we get to the closing 

15:01: 28 20 argument that the reason why M. Min aborted the 

15:01: 30 21 deposition is because M. Bidsal didn't like the way he 

15:01: 35 22 was answering questions. But that's neither here nor 

15:01: 39 23 there. 

15:01: 40 24 ARBI TRATOR WALL: How is the evidence in closing 

15:01: 42 25 argunent going to show that?   
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·1· ·And in that order, although it may have been in a

·2· ·footnote, the rule requires leave of Court for that, and

·3· ·I short circuited that requirement, I think, in the

·4· ·order and said "Consider this leave granted and go ahead

·5· ·and go forth with written questions to Mr. Main if

·6· ·that's your desire."· I remember that.

·7· · · · · So to go back to what Mr. Gerrard said about

·8· ·authority that the questions he asked of Mr. Main can't

·9· ·be used because there was no redirect, I'm not aware of

10· ·authority, but I can't tell you I've ever looked.· Is

11· ·there any?

12· · · · · MR. LEWIN:· I don't know.· It's an incomplete

13· ·deposition.· The bottom line is that with respect to the

14· ·areas that he's identified, I really only have -- I told

15· ·him which ones I'm going to object to, and my objections

16· ·are in addition to the fact that I didn't have a chance

17· ·to cross-examine him on it.

18· · · · · Just by way of a side note, I think -- and I

19· ·think the evidence will show when we get to the closing

20· ·argument that the reason why Mr. Main aborted the

21· ·deposition is because Mr. Bidsal didn't like the way he

22· ·was answering questions.· But that's neither here nor

23· ·there.

24· · · · · ARBITRATOR WALL:· How is the evidence in closing

25· ·argument going to show that?
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Page 
MR LEWN: | think when we summarize what's 

happened with M. Main and how he's dealt with ny client 

as opposed to -- 

ARBI TRATOR WALL: Is this something that's in the 

deposition? 

MR LEWN No. Well, it will be a sunmary of 

what | think. | assume he was biased. | think he was 

bel i eve that we should be able to show that. 

| believe that's what you'll see. 

ARBI TRATOR WALL: You just sort of casually 

dropped an allegation that counsel for claimant 

conferred with the witness and encouraged himnot to 

appear for a second deposition, and | want to know 

before we conplete the record on this -- | haven't read 

his deposition, so | don't know if there's testinony in 

his deposition that supports anything |ike that 

contention or what other evidence you have, because you 

just sort of dropped it in there and said the evidence 

at closing argument will show support for your 

suggestion that either M. Bidsal or his counsel 

encouraged M. Main not to reappear. 

MR LEWN | didn't -- no. That's not what | 

intended to say. | said | think that M. Bidsal doesn't 

like his testinony. Cbviously I'mnot privy to the 

conversations with them but | do think the evidence   
Litigation Services | 800-330-1112 

APPENDIX (PX)006909 
www. | i tigationservices.com

15:01: 43 

15:01: 46 

15:01:50 

15:01: 51 

15:01: 53 

15:01: 54 

15:01: 54 

15:01: 55 

15:02: 00 

15:02: 02 

15:02: 06 

15:02: 09 

15:02: 12 

15:02:15 

15:02: 22 

15:02: 24 

15:02: 28 

15:02: 31 

15:02: 34 

15: 02: 39 

15:02: 43 

15: 02: 46 

15:02: 50 

15:02: 54 

15:02: 59 

bi ased. 

©
 

0
 

~
N
 

o
o
 

Oo
 

B
A
 

Ww
 

N
N
 

BP
 

N
N
 

ND
 
N
N
N
 

R
R
 
R
R
R
 

R
R
R
 

R
R
 

o
a
 

A 
WO
W 

DN
 

P
B
 

O
O
 

©
 

0
0
 

N
N
 

O
O
 

O
o
 

dM
 

W
w
 

nN
 

+»
 

O
O
 

ARBI TRATI ON DAY 5 - 04/27/2021 

Page 
MR LEWN: | think when we summarize what's 

happened with M. Main and how he's dealt with ny client 

as opposed to -- 

ARBI TRATOR WALL: Is this something that's in the 

deposition? 

MR LEWN No. Well, it will be a sunmary of 

what | think. | assume he was biased. | think he was 

bel i eve that we should be able to show that. 

| believe that's what you'll see. 

ARBI TRATOR WALL: You just sort of casually 

dropped an allegation that counsel for claimant 

conferred with the witness and encouraged himnot to 

appear for a second deposition, and | want to know 

before we conplete the record on this -- | haven't read 

his deposition, so | don't know if there's testinony in 

his deposition that supports anything |ike that 

contention or what other evidence you have, because you 

just sort of dropped it in there and said the evidence 

at closing argument will show support for your 

suggestion that either M. Bidsal or his counsel 

encouraged M. Main not to reappear. 

MR LEWN | didn't -- no. That's not what | 

intended to say. | said | think that M. Bidsal doesn't 

like his testinony. Cbviously I'mnot privy to the 

conversations with them but | do think the evidence   
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·1· · · · · MR. LEWIN:· I think when we summarize what's

·2· ·happened with Mr. Main and how he's dealt with my client

·3· ·as opposed to --

·4· · · · · ARBITRATOR WALL:· Is this something that's in the

·5· ·deposition?

·6· · · · · MR. LEWIN:· No.· Well, it will be a summary of

·7· ·what I think.· I assume he was biased.· I think he was

·8· ·biased.· I believe that we should be able to show that.

·9· ·I believe that's what you'll see.

10· · · · · ARBITRATOR WALL:· You just sort of casually

11· ·dropped an allegation that counsel for claimant

12· ·conferred with the witness and encouraged him not to

13· ·appear for a second deposition, and I want to know

14· ·before we complete the record on this -- I haven't read

15· ·his deposition, so I don't know if there's testimony in

16· ·his deposition that supports anything like that

17· ·contention or what other evidence you have, because you

18· ·just sort of dropped it in there and said the evidence

19· ·at closing argument will show support for your

20· ·suggestion that either Mr. Bidsal or his counsel

21· ·encouraged Mr. Main not to reappear.

22· · · · · MR. LEWIN:· I didn't -- no.· That's not what I

23· ·intended to say.· I said I think that Mr. Bidsal doesn't

24· ·like his testimony.· Obviously I'm not privy to the

25· ·conversations with them, but I do think the evidence
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wll show that M. Main was biased. And the fact that 15:03: 02 1 

15: 03: 04 2 all of a sudden -- | think there's an inference that can 

15:03: 08 3 be drawn out of all of a sudden, after he gives certain 

15:03:09 4 testimony, which | think is inportant, he decides "lI 

15:03:11 5 can't go forward" and later "I'm not going to reappear,” 

15:03:15 6 and then later asks for only things to be done by 

15:03:19 7 interrogatory. 

15:03: 19 8 Look, the issue really is about whether the 

15:03: 22 9 transcript can be used. As | said, | have -- there's 

15:03: 28 10 really only -- | indicated sone objections that | have 

15:03: 33 11 to his testinony. Let's proceed with his testinony. 

15: 03: 37 12 We'll make the objections as we go al ong. 

15:03: 42 13 ARBI TRATOR WALL: Just read it and nake them 

15:03: 44 14 cont enpor aneousl vy. 

15:03: 47 15 MR. CERRARD: That's fine with ne. 

15: 03: 47 16 ARBI TRATOR WALL: How much are we tal king about? 

15: 03: 47 17 MR. GERRARD: | told you originally that | 

15: 03: 48 18 thought it would probably take us about 45 minutes to 

15:03: 51 19 read it in. He's given sone additional stuff that he's 

15:03: 58 20 read. | think it could be done in an hour. 

15: 04: 02 21 ARBI TRATOR WALL: Do we still have M. Bidsal to 

15: 04: 04 22 testify? 

15: 04: 04 23 MR. GERRARD: No. 

15: 04: 04 24 ARBI TRATOR WALL: Was that suggested yesterday or 

15:04: 06 25 did | imagine it?   
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Page 
wll show that M. Main was biased. And the fact that 15:03: 02 1 

15: 03: 04 2 all of a sudden -- | think there's an inference that can 

15:03: 08 3 be drawn out of all of a sudden, after he gives certain 

15:03:09 4 testimony, which | think is inportant, he decides "lI 

15:03:11 5 can't go forward" and later "I'm not going to reappear,” 

15:03:15 6 and then later asks for only things to be done by 

15:03:19 7 interrogatory. 

15:03: 19 8 Look, the issue really is about whether the 

15:03: 22 9 transcript can be used. As | said, | have -- there's 

15:03: 28 10 really only -- | indicated sone objections that | have 

15:03: 33 11 to his testinony. Let's proceed with his testinony. 

15: 03: 37 12 We'll make the objections as we go al ong. 

15:03: 42 13 ARBI TRATOR WALL: Just read it and nake them 

15:03: 44 14 cont enpor aneousl vy. 

15:03: 47 15 MR. CERRARD: That's fine with ne. 

15: 03: 47 16 ARBI TRATOR WALL: How much are we tal king about? 

15: 03: 47 17 MR. GERRARD: | told you originally that | 

15: 03: 48 18 thought it would probably take us about 45 minutes to 

15:03: 51 19 read it in. He's given sone additional stuff that he's 

15:03: 58 20 read. | think it could be done in an hour. 

15: 04: 02 21 ARBI TRATOR WALL: Do we still have M. Bidsal to 

15: 04: 04 22 testify? 

15: 04: 04 23 MR. GERRARD: No. 

15: 04: 04 24 ARBI TRATOR WALL: Was that suggested yesterday or 

15:04: 06 25 did | imagine it?   
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·1· ·will show that Mr. Main was biased.· And the fact that

·2· ·all of a sudden -- I think there's an inference that can

·3· ·be drawn out of all of a sudden, after he gives certain

·4· ·testimony, which I think is important, he decides "I

·5· ·can't go forward" and later "I'm not going to reappear,"

·6· ·and then later asks for only things to be done by

·7· ·interrogatory.

·8· · · · · Look, the issue really is about whether the

·9· ·transcript can be used.· As I said, I have -- there's

10· ·really only -- I indicated some objections that I have

11· ·to his testimony.· Let's proceed with his testimony.

12· ·We'll make the objections as we go along.

13· · · · · ARBITRATOR WALL:· Just read it and make them

14· ·contemporaneously.

15· · · · · MR. GERRARD:· That's fine with me.

16· · · · · ARBITRATOR WALL:· How much are we talking about?

17· · · · · MR. GERRARD:· I told you originally that I

18· ·thought it would probably take us about 45 minutes to

19· ·read it in.· He's given some additional stuff that he's

20· ·read.· I think it could be done in an hour.

21· · · · · ARBITRATOR WALL:· Do we still have Mr. Bidsal to

22· ·testify?

23· · · · · MR. GERRARD:· No.

24· · · · · ARBITRATOR WALL:· Was that suggested yesterday or

25· ·did I imagine it?
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: . rage 
MR. SHAPIRO We said we reserve the right to do 15: 04: 06 1 

15: 04: 09 2 a rebuttal. 

15:04:11 3 ARBI TRATOR WALL: After M. LeG and? 

15:04: 11 4 MR. GERRARD: But we're not planning a rebutta 

15:04:14 5) 

15:04:15 6 MR SHAPIRO | guess, yes, after M. LeG and, 

15:04: 20 7 yeah, we would, but at this point we don't think we need 

15:04: 23 8 any rebuttal at all. 

15: 04: 25 9 MR GERRARD: | still want to respond to what 

15: 04: 28 10 M. Lewin said because that's on the record and | take 

15:04: 31 11 great exception to it. 

15: 04: 32 12 We had no communications of any kind with 

15: 04: 36 13 M. Min or his attorney asking themnot to cooperate 

15:04: 39 14 wth answering questions. And to suggest that he's 

15: 04: 42 15 biased | think is the nost ridiculous thing I've heard 

15: 04: 46 16 during this arbitration. He gave his testinony about 

15:04. 48 17 what it is that he did and what happened and his 

15: 04: 51 18 interpretation of the agreenent that he had to make in 

15: 04: 55 19 order to do the things that he has to do as an 

15:04: 58 20 accountant. To suggest that he's biased, | nean, you 

15: 05: 02 21 can make whatever argunents you want to make during the 

15: 05: 04 22 case, but to suggest that we were somehow involved in 

15: 05: 08 23 trying to elicit testimony fromhimthat would be in 

15: 05: 11 24 favor of M. Bidsal is ridiculous, and there's not one 

15: 05: 15 25 shred of evidence to support it. None.   
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: . rage 
MR. SHAPIRO We said we reserve the right to do 15: 04: 06 1 

15: 04: 09 2 a rebuttal. 

15:04:11 3 ARBI TRATOR WALL: After M. LeG and? 

15:04: 11 4 MR. GERRARD: But we're not planning a rebutta 

15:04:14 5) 

15:04:15 6 MR SHAPIRO | guess, yes, after M. LeG and, 

15:04: 20 7 yeah, we would, but at this point we don't think we need 

15:04: 23 8 any rebuttal at all. 

15: 04: 25 9 MR GERRARD: | still want to respond to what 

15: 04: 28 10 M. Lewin said because that's on the record and | take 

15:04: 31 11 great exception to it. 

15: 04: 32 12 We had no communications of any kind with 

15: 04: 36 13 M. Min or his attorney asking themnot to cooperate 

15:04: 39 14 wth answering questions. And to suggest that he's 

15: 04: 42 15 biased | think is the nost ridiculous thing I've heard 

15: 04: 46 16 during this arbitration. He gave his testinony about 

15:04. 48 17 what it is that he did and what happened and his 

15: 04: 51 18 interpretation of the agreenent that he had to make in 

15: 04: 55 19 order to do the things that he has to do as an 

15:04: 58 20 accountant. To suggest that he's biased, | nean, you 

15: 05: 02 21 can make whatever argunents you want to make during the 

15: 05: 04 22 case, but to suggest that we were somehow involved in 

15: 05: 08 23 trying to elicit testimony fromhimthat would be in 

15: 05: 11 24 favor of M. Bidsal is ridiculous, and there's not one 

15: 05: 15 25 shred of evidence to support it. None.   
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·1· · · · · MR. SHAPIRO:· We said we reserve the right to do

·2· ·a rebuttal.

·3· · · · · ARBITRATOR WALL:· After Mr. LeGrand?

·4· · · · · MR. GERRARD:· But we're not planning a rebuttal

·5· ·case.

·6· · · · · MR. SHAPIRO:· I guess, yes, after Mr. LeGrand,

·7· ·yeah, we would, but at this point we don't think we need

·8· ·any rebuttal at all.

·9· · · · · MR. GERRARD:· I still want to respond to what

10· ·Mr. Lewin said because that's on the record and I take

11· ·great exception to it.

12· · · · · We had no communications of any kind with

13· ·Mr. Main or his attorney asking them not to cooperate

14· ·with answering questions.· And to suggest that he's

15· ·biased I think is the most ridiculous thing I've heard

16· ·during this arbitration.· He gave his testimony about

17· ·what it is that he did and what happened and his

18· ·interpretation of the agreement that he had to make in

19· ·order to do the things that he has to do as an

20· ·accountant.· To suggest that he's biased, I mean, you

21· ·can make whatever arguments you want to make during the

22· ·case, but to suggest that we were somehow involved in

23· ·trying to elicit testimony from him that would be in

24· ·favor of Mr. Bidsal is ridiculous, and there's not one

25· ·shred of evidence to support it.· None.
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15:05: 18 1 In fact, | had communi cations with his att of ney 

15: 05: 20 2 and asked if they would like to neet with us before the 

15: 05: 23 3 deposition to prepare for the deposition and he 

15: 05: 25 4 specifically said no; that M. Main did not want to neet 

15:05: 29 5 to discuss anything because he didn't want to be on 

15: 05: 32 6 anybody's side in this case. He wanted to just say what 

15: 05: 35 7 it was that had been done. And you also heard testi nony 

15: 05: 37 8 fromyour own expert witness and from our expert 

15: 05: 40 9 witness, both who said M. Main has a very good 

15: 05: 43 10 reputation in this town as a certified public 

15: 05: 46 11 accountant. And | taking exception to what you said, 

15: 05: 49 12 and there's no support for that. There's no evidence of 

15: 05: 52 13 any kind. 

15: 05: 54 14 I"m prepared to proceed and read in, and if 

15: 05: 57 15 there's objections, he can raise themat the tine, but I 

15: 05: 59 16 reiterate there's no authority that says that supposedly 

15: 06: 01 17 his questions can be read in during his 88 percent of 

15: 06: 05 18 the time spent in the deposition where he was asking 

15: 06: 08 19 questions and ny 12 percent of the time wouldn't be 

15: 06: 11 20 al | owed. 

15: 06: 12 21 ARBI TRATOR WALL: Is that the only basis for the 

15: 06: 15 22 objections? 

15: 06: 16 23 MR LEWN No, no. | want to make it clear. 

15: 06: 18 24 |" m not suggesting that | was privy to any conversations 

15: 06: 22 25 between M. Cerrard or M. Shapiro or M. Bidsal with   
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15:05: 18 1 In fact, | had communi cations with his att of ney 

15: 05: 20 2 and asked if they would like to neet with us before the 

15: 05: 23 3 deposition to prepare for the deposition and he 

15: 05: 25 4 specifically said no; that M. Main did not want to neet 

15:05: 29 5 to discuss anything because he didn't want to be on 

15: 05: 32 6 anybody's side in this case. He wanted to just say what 

15: 05: 35 7 it was that had been done. And you also heard testi nony 

15: 05: 37 8 fromyour own expert witness and from our expert 

15: 05: 40 9 witness, both who said M. Main has a very good 

15: 05: 43 10 reputation in this town as a certified public 

15: 05: 46 11 accountant. And | taking exception to what you said, 

15: 05: 49 12 and there's no support for that. There's no evidence of 

15: 05: 52 13 any kind. 

15: 05: 54 14 I"m prepared to proceed and read in, and if 

15: 05: 57 15 there's objections, he can raise themat the tine, but I 

15: 05: 59 16 reiterate there's no authority that says that supposedly 

15: 06: 01 17 his questions can be read in during his 88 percent of 

15: 06: 05 18 the time spent in the deposition where he was asking 

15: 06: 08 19 questions and ny 12 percent of the time wouldn't be 

15: 06: 11 20 al | owed. 

15: 06: 12 21 ARBI TRATOR WALL: Is that the only basis for the 

15: 06: 15 22 objections? 

15: 06: 16 23 MR LEWN No, no. | want to make it clear. 

15: 06: 18 24 |" m not suggesting that | was privy to any conversations 

15: 06: 22 25 between M. Cerrard or M. Shapiro or M. Bidsal with   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006912

Page 1303
·1· · · · · In fact, I had communications with his attorney

·2· ·and asked if they would like to meet with us before the

·3· ·deposition to prepare for the deposition and he

·4· ·specifically said no; that Mr. Main did not want to meet

·5· ·to discuss anything because he didn't want to be on

·6· ·anybody's side in this case.· He wanted to just say what

·7· ·it was that had been done.· And you also heard testimony

·8· ·from your own expert witness and from our expert

·9· ·witness, both who said Mr. Main has a very good

10· ·reputation in this town as a certified public

11· ·accountant.· And I taking exception to what you said,

12· ·and there's no support for that.· There's no evidence of

13· ·any kind.

14· · · · · I'm prepared to proceed and read in, and if

15· ·there's objections, he can raise them at the time, but I

16· ·reiterate there's no authority that says that supposedly

17· ·his questions can be read in during his 88 percent of

18· ·the time spent in the deposition where he was asking

19· ·questions and my 12 percent of the time wouldn't be

20· ·allowed.

21· · · · · ARBITRATOR WALL:· Is that the only basis for the

22· ·objections?

23· · · · · MR. LEWIN:· No, no.· I want to make it clear.

24· ·I'm not suggesting that I was privy to any conversations

25· ·between Mr. Gerrard or Mr. Shapiro or Mr. Bidsal with
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15: 06: 29 1 MM. Main. | believe there's an inference that WIT be 

15: 06: 33 2 drawn regarding his bias, whether that is a result of a 

15: 06: 36 3 communication wth anybody or his |awer. 

15: 06: 39 4 ARBI TRATOR WALL: That's different from-- you 

15: 06: 43 5 couched it in terns of the reason he didn't reappear for 

15: 06: 47 6 deposition. 

15: 06: 47 7 MR. LEWN:. | couched it the reason | think he 

15: 06: 50 8 aborted the deposition. [If |I was unclear about that, | 

15: 06: 55 9 think those were ny exact words. That's the reason he 

15: 06: 59 10 aborted the deposition. 

15:07: 03 11 But the bottomline is, |'"mwthdrawi ng the 

15:07: 06 12 objection about using the cross-exam nation. 

15:07: 06 13 ARBI TRATOR WALL: Ckay. 

15:07: 06 14 MR. LEWN: Because that's -- as | realized this 

15:07: 08 15 norning when | was going through it, since he's reading 

15:07: 09 16 alot of ny stuff, it wouldn't seemto be fair. But | 

15:07: 13 17 do have an issue that if we want to take the tine to 

15:07: 17 18 read this or just go through them 

15:07:21 19 ARBI TRATOR WALL: We've got the time now [I'd 

15:07: 23 20 rather just do it now 

15:07: 25 21 MR. GERRARD: That's our preference, Your Honor. 

15: 07: 32 22 MR LEWN. | have Main's deposition here. W 

15:07: 52 23 have the original. 

15:07:52 24 ARBI TRATOR WALL: Instead of opening the origina 

15: 07: 56 25 and publishing it, does anybody have an objection to   
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15: 06: 29 1 MM. Main. | believe there's an inference that WIT be 

15: 06: 33 2 drawn regarding his bias, whether that is a result of a 

15: 06: 36 3 communication wth anybody or his |awer. 

15: 06: 39 4 ARBI TRATOR WALL: That's different from-- you 

15: 06: 43 5 couched it in terns of the reason he didn't reappear for 

15: 06: 47 6 deposition. 

15: 06: 47 7 MR. LEWN:. | couched it the reason | think he 

15: 06: 50 8 aborted the deposition. [If |I was unclear about that, | 

15: 06: 55 9 think those were ny exact words. That's the reason he 

15: 06: 59 10 aborted the deposition. 

15:07: 03 11 But the bottomline is, |'"mwthdrawi ng the 

15:07: 06 12 objection about using the cross-exam nation. 

15:07: 06 13 ARBI TRATOR WALL: Ckay. 

15:07: 06 14 MR. LEWN: Because that's -- as | realized this 

15:07: 08 15 norning when | was going through it, since he's reading 

15:07: 09 16 alot of ny stuff, it wouldn't seemto be fair. But | 

15:07: 13 17 do have an issue that if we want to take the tine to 

15:07: 17 18 read this or just go through them 

15:07:21 19 ARBI TRATOR WALL: We've got the time now [I'd 

15:07: 23 20 rather just do it now 

15:07: 25 21 MR. GERRARD: That's our preference, Your Honor. 

15: 07: 32 22 MR LEWN. | have Main's deposition here. W 

15:07: 52 23 have the original. 

15:07:52 24 ARBI TRATOR WALL: Instead of opening the origina 

15: 07: 56 25 and publishing it, does anybody have an objection to   
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·1· ·Mr. Main.· I believe there's an inference that will be

·2· ·drawn regarding his bias, whether that is a result of a

·3· ·communication with anybody or his lawyer.

·4· · · · · ARBITRATOR WALL:· That's different from -- you

·5· ·couched it in terms of the reason he didn't reappear for

·6· ·deposition.

·7· · · · · MR. LEWIN:· I couched it the reason I think he

·8· ·aborted the deposition.· If I was unclear about that, I

·9· ·think those were my exact words.· That's the reason he

10· ·aborted the deposition.

11· · · · · But the bottom line is, I'm withdrawing the

12· ·objection about using the cross-examination.

13· · · · · ARBITRATOR WALL:· Okay.

14· · · · · MR. LEWIN:· Because that's -- as I realized this

15· ·morning when I was going through it, since he's reading

16· ·a lot of my stuff, it wouldn't seem to be fair.· But I

17· ·do have an issue that if we want to take the time to

18· ·read this or just go through them.

19· · · · · ARBITRATOR WALL:· We've got the time now.· I'd

20· ·rather just do it now.

21· · · · · MR. GERRARD:· That's our preference, Your Honor.

22· · · · · MR. LEWIN:· I have Main's deposition here.· We

23· ·have the original.

24· · · · · ARBITRATOR WALL:· Instead of opening the original

25· ·and publishing it, does anybody have an objection to
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15:07:59 1 just using the copy? age 

15:08: 04 2 MR LEWN. | need a couple minutes. |'m]l ooking 

15:08: 04 3 for ny -- the other docunent where | refer to ny parts 

15: 08: 07 4 and his parts. Can | just get a copy of that? 

15:08: 11 5 ARBlI TRATOR WALL: I'll just give it to you. 

15:08: 11 6 MR GERRARD: I'll give you a copy of what you 

15: 08: 14 7 sent to ne earlier. 

15:08: 16 8 ARBI TRATOR WALL: Ckay. So these are the 

15:08: 21 9 portions. 

15: 08: 23 10 MR. GERRARD. Those are the portions of the 

15: 08: 23 11 transcript that we're going to read in. He has sone 

15:08: 24 12 others that | just gave himback. | printed out his 

15: 08: 26 13 Email to nme and gave it to him 

15:08: 29 14 MR. LEWN. The back part is the part that | 

15: 08: 31 15 object to. 

15: 08: 33 16 ARBI TRATOR WALL: Ckay. |I'mgoing to need a -- 

15:08: 43 17 all right. Go ahead. 

15: 08: 43 18 MR LEWN What | need is -- did you have -- 

15:08: 44 19 MR GERRARD: |'m going to ask the questions and 

15:08: 47 20 have M. Shapiro give the answers, Your Honor, to read 

15: 08: 47 21 it. 

15: 08: 51 22 Do you want to cone down here closer, Jinf 

15: 08: 57 23 MR. SHAPIRO. Yeah. Want to trade seats? 

15:09: 00 24 MR. CERRARD: So she can hear you okay. 

15:09: 02 25 Do you still have a copy of the excerpts I'm   
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15:07:59 1 just using the copy? age 

15:08: 04 2 MR LEWN. | need a couple minutes. |'m]l ooking 

15:08: 04 3 for ny -- the other docunent where | refer to ny parts 

15: 08: 07 4 and his parts. Can | just get a copy of that? 

15:08: 11 5 ARBlI TRATOR WALL: I'll just give it to you. 

15:08: 11 6 MR GERRARD: I'll give you a copy of what you 

15: 08: 14 7 sent to ne earlier. 

15:08: 16 8 ARBI TRATOR WALL: Ckay. So these are the 

15:08: 21 9 portions. 

15: 08: 23 10 MR. GERRARD. Those are the portions of the 

15: 08: 23 11 transcript that we're going to read in. He has sone 

15:08: 24 12 others that | just gave himback. | printed out his 

15: 08: 26 13 Email to nme and gave it to him 

15:08: 29 14 MR. LEWN. The back part is the part that | 

15: 08: 31 15 object to. 

15: 08: 33 16 ARBI TRATOR WALL: Ckay. |I'mgoing to need a -- 

15:08: 43 17 all right. Go ahead. 

15: 08: 43 18 MR LEWN What | need is -- did you have -- 

15:08: 44 19 MR GERRARD: |'m going to ask the questions and 

15:08: 47 20 have M. Shapiro give the answers, Your Honor, to read 

15: 08: 47 21 it. 

15: 08: 51 22 Do you want to cone down here closer, Jinf 

15: 08: 57 23 MR. SHAPIRO. Yeah. Want to trade seats? 

15:09: 00 24 MR. CERRARD: So she can hear you okay. 

15:09: 02 25 Do you still have a copy of the excerpts I'm   
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·1· ·just using the copy?

·2· · · · · MR. LEWIN:· I need a couple minutes.· I'm looking

·3· ·for my -- the other document where I refer to my parts

·4· ·and his parts.· Can I just get a copy of that?

·5· · · · · ARBITRATOR WALL:· I'll just give it to you.

·6· · · · · MR. GERRARD:· I'll give you a copy of what you

·7· ·sent to me earlier.

·8· · · · · ARBITRATOR WALL:· Okay.· So these are the

·9· ·portions.

10· · · · · MR. GERRARD:· Those are the portions of the

11· ·transcript that we're going to read in.· He has some

12· ·others that I just gave him back.· I printed out his

13· ·Email to me and gave it to him.

14· · · · · MR. LEWIN:· The back part is the part that I

15· ·object to.

16· · · · · ARBITRATOR WALL:· Okay.· I'm going to need a --

17· ·all right.· Go ahead.

18· · · · · MR. LEWIN:· What I need is -- did you have --

19· · · · · MR. GERRARD:· I'm going to ask the questions and

20· ·have Mr. Shapiro give the answers, Your Honor, to read

21· ·it.

22· · · · · Do you want to come down here closer, Jim?

23· · · · · MR. SHAPIRO:· Yeah.· Want to trade seats?

24· · · · · MR. GERRARD:· So she can hear you okay.

25· · · · · Do you still have a copy of the excerpts I'm
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15:09: 06 1 going through? Do you want another copy? 

15:09: 07 2 MR. LEWN No. 

15:09: 09 3 MR. GERRARD: Do you want one too? 

15:09: 13 4 MR LEWN. Can we open up this original 

15:09: 15 5 transcript, Your Honor? 

15:09: 17 6 ARBI TRATOR WALL: Sure. 

15:09: 19 7 MR LEWN If you want to read al ong. 

15:09: 21 8 MR. GARFI NKEL: What do you want ne to do? 

15:09: 24 9 original? 

15:09: 25 10 ARBI TRATOR WALL: Wit until they're ready. 

15:09: 32 11 MR. SHAPIRO Wat page you starting on? 

15:09: 39 12 MR. GERRARD: 8. 

15:09: 40 13 ARBI TRATOR WALL: Are we going to go 

15:09: 43 14  chronol ogi cal ly? 

15:09: 50 15 MR. GERRARD: |'m just going to go through m ne 

15:09: 50 16 and then he can do his essentially cross-exam nation 

15:09: 50 17 wth his excerpts. 

15:09: 50 18 MR LEWN. Whatever you want. 

15:09: 52 19 MR GERRARD: We're going to go right through the 

15:09:53 20 transcript frombeginning to end, in this order. 

15:09: 56 21 ARBI TRATOR WALL: Ckay. Ckay. 

15:10: 01 22 MR GERRARD. Ready, Judge? Page 8, Line 20 to 

15:10: 06 23 Page 9, Line 19. 

15:10: 08 24 "And in connection with your work as a CPA, when 

15: 10: 12 25 was the first time that you began doing any work for   
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15:09: 06 1 going through? Do you want another copy? 

15:09: 07 2 MR. LEWN No. 

15:09: 09 3 MR. GERRARD: Do you want one too? 

15:09: 13 4 MR LEWN. Can we open up this original 

15:09: 15 5 transcript, Your Honor? 

15:09: 17 6 ARBI TRATOR WALL: Sure. 

15:09: 19 7 MR LEWN If you want to read al ong. 

15:09: 21 8 MR. GARFI NKEL: What do you want ne to do? 

15:09: 24 9 original? 

15:09: 25 10 ARBI TRATOR WALL: Wit until they're ready. 

15:09: 32 11 MR. SHAPIRO Wat page you starting on? 

15:09: 39 12 MR. GERRARD: 8. 

15:09: 40 13 ARBI TRATOR WALL: Are we going to go 

15:09: 43 14  chronol ogi cal ly? 

15:09: 50 15 MR. GERRARD: |'m just going to go through m ne 

15:09: 50 16 and then he can do his essentially cross-exam nation 

15:09: 50 17 wth his excerpts. 

15:09: 50 18 MR LEWN. Whatever you want. 

15:09: 52 19 MR GERRARD: We're going to go right through the 

15:09:53 20 transcript frombeginning to end, in this order. 

15:09: 56 21 ARBI TRATOR WALL: Ckay. Ckay. 

15:10: 01 22 MR GERRARD. Ready, Judge? Page 8, Line 20 to 

15:10: 06 23 Page 9, Line 19. 

15:10: 08 24 "And in connection with your work as a CPA, when 

15: 10: 12 25 was the first time that you began doing any work for   
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·1· ·going through?· Do you want another copy?

·2· · · · · MR. LEWIN:· No.

·3· · · · · MR. GERRARD:· Do you want one too?

·4· · · · · MR. LEWIN:· Can we open up this original

·5· ·transcript, Your Honor?

·6· · · · · ARBITRATOR WALL:· Sure.

·7· · · · · MR. LEWIN:· If you want to read along.

·8· · · · · MR. GARFINKEL:· What do you want me to do?· The

·9· ·original?

10· · · · · ARBITRATOR WALL:· Wait until they're ready.

11· · · · · MR. SHAPIRO:· What page you starting on?

12· · · · · MR. GERRARD:· 8.

13· · · · · ARBITRATOR WALL:· Are we going to go

14· ·chronologically?

15· · · · · MR. GERRARD:· I'm just going to go through mine

16· ·and then he can do his essentially cross-examination

17· ·with his excerpts.

18· · · · · MR. LEWIN:· Whatever you want.

19· · · · · MR. GERRARD:· We're going to go right through the

20· ·transcript from beginning to end, in this order.

21· · · · · ARBITRATOR WALL:· Okay.· Okay.

22· · · · · MR. GERRARD:· Ready, Judge?· Page 8, Line 20 to

23· ·Page 9, Line 19.

24· · · · · "And in connection with your work as a CPA, when

25· ·was the first time that you began doing any work for
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ARBI TRATI ON DAY 5 - 04/27/2021 

15:10:15 1 Shawn Bidsal" -- "mon the wong page -- Page 8 Line 

15:10: 15 2 20. 

15: 10: 22 3 "What is the highest | evel of education that you 

15:10: 22 4 

15:10: 27 5 MR. SHAPIRO "Coll ege degree and sone graduate 

15:10: 29 6 classes.” 

15:10: 30 7 MR GERRARD: "And where did you go to college? 

15:10: 32 8 MR. SHAPI RO. "UNLV." 

15: 10: 33 9 MR GERRARD: "And you're a certified public 

15: 10: 33 10 account ant ?" 

15: 10: 33 11 MR SHAPIRO "That is correct.” 

15: 10: 33 12 MR. GERRARD: "And when did you -- when did you 

15: 10: 33 13 first becone a certified public accountant?" 

15:10: 39 14 MR. SHAPIRO "1981." 

15: 10: 40 15 MR. GERRARD: "And can you tell ne where you 

15: 10: 42 16 first -- where you first worked as a CPA as outlined in 

15:10: 45 17 your work history until now?" 

15: 10: 45 18 MR SHAPIRO "I was first hired by a firm 

15: 10: 49 19 Kafoury Arnstrong & Turner. [It was a statew de Nevada 

15:10: 52 20 firm | worked in the Las Vegas office from 1979 to 

15:10: 56 21 1983. And then | took a job for a short period of tine 

15:11: 00 22 in Salt Lake City with a real estate conpany, very 

15:11: 03 23 short. And then | returned to Las Vegas to join a firm 

15:11: 06 24 H | burn, Pitchford & Conpany, which subsequently becane 

15:11:12 25 Hil burn Main & Company, which subsequently became Min   
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15:10:15 1 Shawn Bidsal" -- "mon the wong page -- Page 8 Line 

15:10: 15 2 20. 

15: 10: 22 3 "What is the highest | evel of education that you 

15:10: 22 4 

15:10: 27 5 MR. SHAPIRO "Coll ege degree and sone graduate 

15:10: 29 6 classes.” 

15:10: 30 7 MR GERRARD: "And where did you go to college? 

15:10: 32 8 MR. SHAPI RO. "UNLV." 

15: 10: 33 9 MR GERRARD: "And you're a certified public 

15: 10: 33 10 account ant ?" 

15: 10: 33 11 MR SHAPIRO "That is correct.” 

15: 10: 33 12 MR. GERRARD: "And when did you -- when did you 

15: 10: 33 13 first becone a certified public accountant?" 

15:10: 39 14 MR. SHAPIRO "1981." 

15: 10: 40 15 MR. GERRARD: "And can you tell ne where you 

15: 10: 42 16 first -- where you first worked as a CPA as outlined in 

15:10: 45 17 your work history until now?" 

15: 10: 45 18 MR SHAPIRO "I was first hired by a firm 

15: 10: 49 19 Kafoury Arnstrong & Turner. [It was a statew de Nevada 

15:10: 52 20 firm | worked in the Las Vegas office from 1979 to 

15:10: 56 21 1983. And then | took a job for a short period of tine 

15:11: 00 22 in Salt Lake City with a real estate conpany, very 

15:11: 03 23 short. And then | returned to Las Vegas to join a firm 

15:11: 06 24 H | burn, Pitchford & Conpany, which subsequently becane 

15:11:12 25 Hil burn Main & Company, which subsequently became Min   
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·1· ·Shawn Bidsal" -- I'm on the wrong page -- Page 8, Line

·2· ·20.

·3· · · · · "What is the highest level of education that you

·4· ·have?"

·5· · · · · MR. SHAPIRO:· "College degree and some graduate

·6· ·classes."

·7· · · · · MR. GERRARD:· "And where did you go to college?

·8· · · · · MR. SHAPIRO:· "UNLV."

·9· · · · · MR. GERRARD:· "And you're a certified public

10· ·accountant?"

11· · · · · MR. SHAPIRO:· "That is correct."

12· · · · · MR. GERRARD:· "And when did you -- when did you

13· ·first become a certified public accountant?"

14· · · · · MR. SHAPIRO:· "1981."

15· · · · · MR. GERRARD:· "And can you tell me where you

16· ·first -- where you first worked as a CPA as outlined in

17· ·your work history until now?"

18· · · · · MR. SHAPIRO:· "I was first hired by a firm

19· ·Kafoury Armstrong & Turner.· It was a statewide Nevada

20· ·firm.· I worked in the Las Vegas office from 1979 to

21· ·1983.· And then I took a job for a short period of time

22· ·in Salt Lake City with a real estate company, very

23· ·short.· And then I returned to Las Vegas to join a firm,

24· ·Hilburn, Pitchford & Company, which subsequently became

25· ·Hilburn Main & Company, which subsequently became Main
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ARBI TRATI ON DAY 5 - 04/27/2021 

: Fag 
Gorman & Conpany, which subsequently became Main 15:11: 17 1 

15:11: 23 2 Amundson & Company. And we joined CiftonLarsenAllen 

15:11:27 3 January 1st of 2017." 

15:11: 30 4 MR. GERRARD: Page 13, Line 20. 

15:11: 37 5 "Okay. Before you joined difton, did any of 

15:11: 39 6 your prior firms do any work for Geen Valley Commerce, 

15:11: 43 7 LLC?" 

15:11: 44 8 MR. SHAPIRO "Yes." 

15:11: 46 9 MR. GERRARD: "Ckay. And what firns did work 

15:11: 47 10 that you were associated with -- I'mjust going to call 

15:11:51 11 It Geen Valley, LLC, as Geen Valley. Wich one of 

15:11. 56 12 your firns had done work for Geen Valley?" 

15: 11: 57 13 MR SHAPIRO "It would have al so been -- it 

15:11: 59 14 woul d have been Anundson, which was the predecessor to 

15:12: 02 15 us joining Clifton." 

15:12:09 16 MR. GERRARD: Page 18, Line 3. 

15:12: 17 17 "I'n connection with Green Valley, was Shawn 

15:12: 20 18 Bi dsal designated as an active or passive nenber?" 

15:12: 25 19 And M. Doerr said, "This is Blake Doerr talking 

15:12:29 20 for JimMin." 

15:12: 32 21 MR. LEWN Excuse ne, Your Honor. |"msorry to 

15:12:33 22 interrupt. [If there's colloquy or things that are not 

15:12: 36 23 pertinent, can we skip over those and just go to the 

15:12: 39 24 answer ? 

15:12:41 25 ARBI TRATOR WALL: I'mnot follow ng along. |[|'ve   
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: Fag 
Gorman & Conpany, which subsequently became Main 15:11: 17 1 

15:11: 23 2 Amundson & Company. And we joined CiftonLarsenAllen 

15:11:27 3 January 1st of 2017." 

15:11: 30 4 MR. GERRARD: Page 13, Line 20. 

15:11: 37 5 "Okay. Before you joined difton, did any of 

15:11: 39 6 your prior firms do any work for Geen Valley Commerce, 

15:11: 43 7 LLC?" 

15:11: 44 8 MR. SHAPIRO "Yes." 

15:11: 46 9 MR. GERRARD: "Ckay. And what firns did work 

15:11: 47 10 that you were associated with -- I'mjust going to call 

15:11:51 11 It Geen Valley, LLC, as Geen Valley. Wich one of 

15:11. 56 12 your firns had done work for Geen Valley?" 

15: 11: 57 13 MR SHAPIRO "It would have al so been -- it 

15:11: 59 14 woul d have been Anundson, which was the predecessor to 

15:12: 02 15 us joining Clifton." 

15:12:09 16 MR. GERRARD: Page 18, Line 3. 

15:12: 17 17 "I'n connection with Green Valley, was Shawn 

15:12: 20 18 Bi dsal designated as an active or passive nenber?" 

15:12: 25 19 And M. Doerr said, "This is Blake Doerr talking 

15:12:29 20 for JimMin." 

15:12: 32 21 MR. LEWN Excuse ne, Your Honor. |"msorry to 

15:12:33 22 interrupt. [If there's colloquy or things that are not 

15:12: 36 23 pertinent, can we skip over those and just go to the 

15:12: 39 24 answer ? 

15:12:41 25 ARBI TRATOR WALL: I'mnot follow ng along. |[|'ve   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006917

Page 1308
·1· ·Gorman & Company, which subsequently became Main

·2· ·Amundson & Company.· And we joined CliftonLarsenAllen

·3· ·January 1st of 2017."

·4· · · · · MR. GERRARD:· Page 13, Line 20.

·5· · · · · "Okay.· Before you joined Clifton, did any of

·6· ·your prior firms do any work for Green Valley Commerce,

·7· ·LLC?"

·8· · · · · MR. SHAPIRO:· "Yes."

·9· · · · · MR. GERRARD:· "Okay.· And what firms did work

10· ·that you were associated with -- I'm just going to call

11· ·it Green Valley, LLC, as Green Valley.· Which one of

12· ·your firms had done work for Green Valley?"

13· · · · · MR. SHAPIRO:· "It would have also been -- it

14· ·would have been Amundson, which was the predecessor to

15· ·us joining Clifton."

16· · · · · MR. GERRARD:· Page 18, Line 3.

17· · · · · "In connection with Green Valley, was Shawn

18· ·Bidsal designated as an active or passive member?"

19· · · · · And Mr. Doerr said, "This is Blake Doerr talking

20· ·for Jim Main."

21· · · · · MR. LEWIN:· Excuse me, Your Honor.· I'm sorry to

22· ·interrupt.· If there's colloquy or things that are not

23· ·pertinent, can we skip over those and just go to the

24· ·answer?

25· · · · · ARBITRATOR WALL:· I'm not following along.· I've
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Page 
just been taking notes. Wat are we talking about 15:12: 43 1 

15:12: 47 2 MR. GERRARD: M. Doerr was the counsel that 

15:12: 49 3 actually represented M. Main and his conpany. He was 

15:12:55 4 raising some questions which in this context | don't 

15:12:58 5 m nd ski ppi ng over. 

15:12:58 6 ARBI TRATOR WALL: All right. 

15:13:00 7 MR. GERRARD. That's fine. 

15:13: 03 8 MR. SHAPIRO So Line 23. So the answer is, 

15: 13: 07 9 "Yeah. | think what you're asking is, did -- you know, 

15:13:11 10 what happens is there's -- activities get designated 

15:13: 15 11 into passive and active for purposes of tax 

15:13: 18 12 classification. Wat you're asking is something that is 

15:13:21 13 generally determ ned at the participant in a partnership 

15:13: 26 14 level or a conpany level. And for that reason, that 

15:13: 29 15 question really is specific to -- to -- to Bidsal, not 

15:13:34 16 really Geen Valley. | nean, the treatnent, the tax 

15:13: 37 17 treatnent of a passive versus active is done on an 

15:13: 40 18 individual level, not at a conpany level." 

15: 13: 43 19 MR. GERRARD: "Ckay. Does that show up on the 

15:13:45 200 K-1 that is issued with respect to Geen Valley?" 

15:13:49 21 MR. SHAPIRG "I believe so." 

15:13: 51 22 MR GERRARD: "Okay. All right. Did you 

15: 13: 52 23 prepare -- did you prepare the tax returns for Geen 

15:13:55 24 Valley -- when I'm saying, like you as part of difton 

15:13: 57 25 as your prior firn®"   
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Page 
just been taking notes. Wat are we talking about 15:12: 43 1 

15:12: 47 2 MR. GERRARD: M. Doerr was the counsel that 

15:12: 49 3 actually represented M. Main and his conpany. He was 

15:12:55 4 raising some questions which in this context | don't 

15:12:58 5 m nd ski ppi ng over. 

15:12:58 6 ARBI TRATOR WALL: All right. 

15:13:00 7 MR. GERRARD. That's fine. 

15:13: 03 8 MR. SHAPIRO So Line 23. So the answer is, 

15: 13: 07 9 "Yeah. | think what you're asking is, did -- you know, 

15:13:11 10 what happens is there's -- activities get designated 

15:13: 15 11 into passive and active for purposes of tax 

15:13: 18 12 classification. Wat you're asking is something that is 

15:13:21 13 generally determ ned at the participant in a partnership 

15:13: 26 14 level or a conpany level. And for that reason, that 

15:13: 29 15 question really is specific to -- to -- to Bidsal, not 

15:13:34 16 really Geen Valley. | nean, the treatnent, the tax 

15:13: 37 17 treatnent of a passive versus active is done on an 

15:13: 40 18 individual level, not at a conpany level." 

15: 13: 43 19 MR. GERRARD: "Ckay. Does that show up on the 

15:13:45 200 K-1 that is issued with respect to Geen Valley?" 

15:13:49 21 MR. SHAPIRG "I believe so." 

15:13: 51 22 MR GERRARD: "Okay. All right. Did you 

15: 13: 52 23 prepare -- did you prepare the tax returns for Geen 

15:13:55 24 Valley -- when I'm saying, like you as part of difton 

15:13: 57 25 as your prior firn®"   
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·1· ·just been taking notes.· What are we talking about?

·2· · · · · MR. GERRARD:· Mr. Doerr was the counsel that

·3· ·actually represented Mr. Main and his company.· He was

·4· ·raising some questions which in this context I don't

·5· ·mind skipping over.

·6· · · · · ARBITRATOR WALL:· All right.

·7· · · · · MR. GERRARD:· That's fine.

·8· · · · · MR. SHAPIRO:· So Line 23.· So the answer is,

·9· ·"Yeah.· I think what you're asking is, did -- you know,

10· ·what happens is there's -- activities get designated

11· ·into passive and active for purposes of tax

12· ·classification.· What you're asking is something that is

13· ·generally determined at the participant in a partnership

14· ·level or a company level.· And for that reason, that

15· ·question really is specific to -- to -- to Bidsal, not

16· ·really Green Valley.· I mean, the treatment, the tax

17· ·treatment of a passive versus active is done on an

18· ·individual level, not at a company level."

19· · · · · MR. GERRARD:· "Okay.· Does that show up on the

20· ·K-1 that is issued with respect to Green Valley?"

21· · · · · MR. SHAPIRO:· "I believe so."

22· · · · · MR. GERRARD:· "Okay.· All right.· Did you

23· ·prepare -- did you prepare the tax returns for Green

24· ·Valley -- when I'm saying, like you as part of Clifton

25· ·as your prior firm?"
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15:13:59 1 MR SHAPIRO "We did." age 

15: 14: 00 2 MR. GERRARD: "And, you know, can you tell nme for 

15: 14: 00 3 what years?" 

15:14: 02 4 MR. SHAPIRO "I think since the entity was 

15:14:04 5 forned until -- till current we have." 

15: 14: 05 6 MR. GERRARD: "So that would be approxi mately 

15: 14: 08 7 2011 until -- through today. Is that correct?" 

15:14:11 8 MR SHAPIRO "I believe so." 

15:14:13 9 MR. GERRARD. Page 22, Line 4. 

15:14: 18 10 "Fromtine to tine did you ever communicate with 

15:14: 21 11 Ben Gol shani, who's the principal of CLA Properties?" 

15:14:24 12 MR. SHAPIRO "Not necessarily directly. W had 

15: 14: 26 13 some conmuni cation over the years. | believe Danielle 

15:14:31 14 had tal ked to Ben about sone tax returns and issues 

15:14: 34 15 during the years." 

15:14: 36 16 MR. CERRARD. Page 26, Line 4. 

15: 14: 38 17 "M. Main, did you receive any instructions from 

15:14: 41 18 Shawn Bidsal with respect to communicating with Ben 

15:14: 44 19 Col shani regarding Geen Valley accounting matters?" 

15:14: 48 20 MR SHAPIRO "No, | did not. [If you nean was | 

15:14: 52 21 told not to conmunicate with Ben, the answer is no." 

15:14:55 22 MR. GERRARD: Page 35. 

15: 15: 01 23 MR LEWN. | have an objection to this section. 

15:15: 04 24 MR. CGERRARD: Judge, can | go off the record for 

15: 15: 06 25 one second?   
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15:13:59 1 MR SHAPIRO "We did." age 

15: 14: 00 2 MR. GERRARD: "And, you know, can you tell nme for 

15: 14: 00 3 what years?" 

15:14: 02 4 MR. SHAPIRO "I think since the entity was 

15:14:04 5 forned until -- till current we have." 

15: 14: 05 6 MR. GERRARD: "So that would be approxi mately 

15: 14: 08 7 2011 until -- through today. Is that correct?" 

15:14:11 8 MR SHAPIRO "I believe so." 

15:14:13 9 MR. GERRARD. Page 22, Line 4. 

15:14: 18 10 "Fromtine to tine did you ever communicate with 

15:14: 21 11 Ben Gol shani, who's the principal of CLA Properties?" 

15:14:24 12 MR. SHAPIRO "Not necessarily directly. W had 

15: 14: 26 13 some conmuni cation over the years. | believe Danielle 

15:14:31 14 had tal ked to Ben about sone tax returns and issues 

15:14: 34 15 during the years." 

15:14: 36 16 MR. CERRARD. Page 26, Line 4. 

15: 14: 38 17 "M. Main, did you receive any instructions from 

15:14: 41 18 Shawn Bidsal with respect to communicating with Ben 

15:14: 44 19 Col shani regarding Geen Valley accounting matters?" 

15:14: 48 20 MR SHAPIRO "No, | did not. [If you nean was | 

15:14: 52 21 told not to conmunicate with Ben, the answer is no." 

15:14:55 22 MR. GERRARD: Page 35. 

15: 15: 01 23 MR LEWN. | have an objection to this section. 

15:15: 04 24 MR. CGERRARD: Judge, can | go off the record for 

15: 15: 06 25 one second?   
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·1· · · · · MR. SHAPIRO:· "We did."

·2· · · · · MR. GERRARD:· "And, you know, can you tell me for

·3· ·what years?"

·4· · · · · MR. SHAPIRO:· "I think since the entity was

·5· ·formed until -- till current we have."

·6· · · · · MR. GERRARD:· "So that would be approximately

·7· ·2011 until -- through today.· Is that correct?"

·8· · · · · MR. SHAPIRO:· "I believe so."

·9· · · · · MR. GERRARD:· Page 22, Line 4.

10· · · · · "From time to time did you ever communicate with

11· ·Ben Golshani, who's the principal of CLA Properties?"

12· · · · · MR. SHAPIRO:· "Not necessarily directly.· We had

13· ·some communication over the years.· I believe Danielle

14· ·had talked to Ben about some tax returns and issues

15· ·during the years."

16· · · · · MR. GERRARD:· Page 26, Line 4.

17· · · · · "Mr. Main, did you receive any instructions from

18· ·Shawn Bidsal with respect to communicating with Ben

19· ·Golshani regarding Green Valley accounting matters?"

20· · · · · MR. SHAPIRO:· "No, I did not.· If you mean was I

21· ·told not to communicate with Ben, the answer is no."

22· · · · · MR. GERRARD:· Page 35.

23· · · · · MR. LEWIN:· I have an objection to this section.

24· · · · · MR. GERRARD:· Judge, can I go off the record for

25· ·one second?
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15:15: 30 1 (Di scussion off the record.) 

15:15:32 2 MR. GERRARD: We're on Page 35, Line 7, 

15: 15: 41 3 through 36, 17, and as far as | know, M. Lewin did not 

15:15: 46 4 make any objections during the deposition so I'm not 

15: 15: 49 5 sure -- we haven't asked any question yet, so... 

15:15:53 6 ARBI TRATOR WALL: No, no, no. | nean, but the 

15: 15: 54 7 question is M. Lewin is in the deposition. 

15:15:57 8 MR. LEWN. Yeah. My objection is that the 

15: 15: 59 9 answer is speculative. [It's not responsive to the 

15: 16: 02 10 question. The question is -- the question says did he 

15: 16: 06 11 request to see the operative -- 

15: 16: 07 12 MR. GERRARD: Can we read the question so we can 

15: 16: 09 13 deal with it? 

15:16:10 14 MR LEWN I'msorry. That's -- no. It's the 

15:16: 14 15 answer that's the problem 

15:16: 16 16 ARBI TRATOR WALL: | understand. But | have to 

15:16: 18 17 read it to know. So the question is: "Wen you began 

15: 16: 22 18 doing work for Geen Valley, did you request to see the 

15: 16: 25 19 operating agreement?" You're not saying that's 

15: 16: 28 20  specul ative? 

15:16: 30 21 MR LEWN No, that's ny question. It's a great 

15: 16: 34 22 question. 

15:16: 34 23 ARBI TRATOR WALL: Super. |'mgoing to allow that 

15: 16: 36 24 question. 

15: 16: 37 25 MR. CERRARD: Answer.   
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15:15: 30 1 (Di scussion off the record.) 

15:15:32 2 MR. GERRARD: We're on Page 35, Line 7, 

15: 15: 41 3 through 36, 17, and as far as | know, M. Lewin did not 

15:15: 46 4 make any objections during the deposition so I'm not 

15: 15: 49 5 sure -- we haven't asked any question yet, so... 

15:15:53 6 ARBI TRATOR WALL: No, no, no. | nean, but the 

15: 15: 54 7 question is M. Lewin is in the deposition. 

15:15:57 8 MR. LEWN. Yeah. My objection is that the 

15: 15: 59 9 answer is speculative. [It's not responsive to the 

15: 16: 02 10 question. The question is -- the question says did he 

15: 16: 06 11 request to see the operative -- 

15: 16: 07 12 MR. GERRARD: Can we read the question so we can 

15: 16: 09 13 deal with it? 

15:16:10 14 MR LEWN I'msorry. That's -- no. It's the 

15:16: 14 15 answer that's the problem 

15:16: 16 16 ARBI TRATOR WALL: | understand. But | have to 

15:16: 18 17 read it to know. So the question is: "Wen you began 

15: 16: 22 18 doing work for Geen Valley, did you request to see the 

15: 16: 25 19 operating agreement?" You're not saying that's 

15: 16: 28 20  specul ative? 

15:16: 30 21 MR LEWN No, that's ny question. It's a great 

15: 16: 34 22 question. 

15:16: 34 23 ARBI TRATOR WALL: Super. |'mgoing to allow that 

15: 16: 36 24 question. 

15: 16: 37 25 MR. CERRARD: Answer.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006920

Page 1311
·1· · · · · (Discussion off the record.)

·2· · · · · MR. GERRARD:· We're on Page 35, Line 7,

·3· ·through 36, 17, and as far as I know, Mr. Lewin did not

·4· ·make any objections during the deposition so I'm not

·5· ·sure -- we haven't asked any question yet, so...

·6· · · · · ARBITRATOR WALL:· No, no, no.· I mean, but the

·7· ·question is Mr. Lewin is in the deposition.

·8· · · · · MR. LEWIN:· Yeah.· My objection is that the

·9· ·answer is speculative.· It's not responsive to the

10· ·question.· The question is -- the question says did he

11· ·request to see the operative --

12· · · · · MR. GERRARD:· Can we read the question so we can

13· ·deal with it?

14· · · · · MR. LEWIN:· I'm sorry.· That's -- no.· It's the

15· ·answer that's the problem.

16· · · · · ARBITRATOR WALL:· I understand.· But I have to

17· ·read it to know.· So the question is:· "When you began

18· ·doing work for Green Valley, did you request to see the

19· ·operating agreement?"· You're not saying that's

20· ·speculative?

21· · · · · MR. LEWIN:· No, that's my question.· It's a great

22· ·question.

23· · · · · ARBITRATOR WALL:· Super.· I'm going to allow that

24· ·question.

25· · · · · MR. GERRARD:· Answer.
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15: 16: 38 1 MR SHAPIRO "lI'mpretty sure it would have 

15: 16: 40 2 been -- | don't have it up right now |I'mactually 

15: 16: 44 3 pulling up Exhibit 1. I|'mpretty sure it would have 

15:16: 45 4 been sent over and, in fact, put in the file for 

15: 16: 47 5 Danielle, you know, to prepare the tax return or refer 

15:16: 50 6 to." 

15:16: 52 7 ARBI TRATOR WALL: Okay. So did you have an 

15:16:53 8 objection to that question and that answer? 

15: 16: 56 9 MR. LEWN. The answer is that -- you know, I'l] 

15:17:00 10 wthdraw the objection to that question and answer. 

15:17: 03 11 MR. GERRARD: | would point out that if you don't 

15:17: 07 12 raise an objection during the deposition, it's waived 

15:17:11 13 under the Rules. 

15:17:11 14 MR. LEWN. Hold on a second. The issue here 

15:17:13 15 wth sone of these things we're going to be covering is 

15:17: 16 16 not an objection to my question. It's an objection to a 

15:17:18 17 nonr esponsi ve answer. 

15:17:20 18 ARBI TRATOR WALL: But it's withdrawn as to this 

15:17:23 19 

15:17:23 20 MR. CERRARD: Line 16. 

15:17: 24 21 "It would have been your custom and practice when 

15:17: 26 22 you're doing accounting work, preparing tax returns for 

15:17:30 23 an LLC, whichis alimted liability company, to request 

15:17: 34 24 the operating agreenent. Is that true?" 

15:17:39 25 MR. SHAPIRO "Yes."   
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15: 16: 38 1 MR SHAPIRO "lI'mpretty sure it would have 

15: 16: 40 2 been -- | don't have it up right now |I'mactually 

15: 16: 44 3 pulling up Exhibit 1. I|'mpretty sure it would have 

15:16: 45 4 been sent over and, in fact, put in the file for 

15: 16: 47 5 Danielle, you know, to prepare the tax return or refer 

15:16: 50 6 to." 

15:16: 52 7 ARBI TRATOR WALL: Okay. So did you have an 

15:16:53 8 objection to that question and that answer? 

15: 16: 56 9 MR. LEWN. The answer is that -- you know, I'l] 

15:17:00 10 wthdraw the objection to that question and answer. 

15:17: 03 11 MR. GERRARD: | would point out that if you don't 

15:17: 07 12 raise an objection during the deposition, it's waived 

15:17:11 13 under the Rules. 

15:17:11 14 MR. LEWN. Hold on a second. The issue here 

15:17:13 15 wth sone of these things we're going to be covering is 

15:17: 16 16 not an objection to my question. It's an objection to a 

15:17:18 17 nonr esponsi ve answer. 

15:17:20 18 ARBI TRATOR WALL: But it's withdrawn as to this 

15:17:23 19 

15:17:23 20 MR. CERRARD: Line 16. 

15:17: 24 21 "It would have been your custom and practice when 

15:17: 26 22 you're doing accounting work, preparing tax returns for 

15:17:30 23 an LLC, whichis alimted liability company, to request 

15:17: 34 24 the operating agreenent. Is that true?" 

15:17:39 25 MR. SHAPIRO "Yes."   
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·1· · · · · MR. SHAPIRO:· "I'm pretty sure it would have

·2· ·been -- I don't have it up right now.· I'm actually

·3· ·pulling up Exhibit 1.· I'm pretty sure it would have

·4· ·been sent over and, in fact, put in the file for

·5· ·Danielle, you know, to prepare the tax return or refer

·6· ·to."

·7· · · · · ARBITRATOR WALL:· Okay.· So did you have an

·8· ·objection to that question and that answer?

·9· · · · · MR. LEWIN:· The answer is that -- you know, I'll

10· ·withdraw the objection to that question and answer.

11· · · · · MR. GERRARD:· I would point out that if you don't

12· ·raise an objection during the deposition, it's waived

13· ·under the Rules.

14· · · · · MR. LEWIN:· Hold on a second.· The issue here

15· ·with some of these things we're going to be covering is

16· ·not an objection to my question.· It's an objection to a

17· ·nonresponsive answer.

18· · · · · ARBITRATOR WALL:· But it's withdrawn as to this

19· ·one.

20· · · · · MR. GERRARD:· Line 16.

21· · · · · "It would have been your custom and practice when

22· ·you're doing accounting work, preparing tax returns for

23· ·an LLC, which is a limited liability company, to request

24· ·the operating agreement.· Is that true?"

25· · · · · MR. SHAPIRO:· "Yes."
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15:17: 39 1 MR. CGERRARD: "And is it -- is part of that al Yo] 

15:17:41 2 because as part of your accounting work, you are -- you 

15:17: 44 3 prepared K-1s for the owners of the LLC?" 

15:17. 48 4 MR. SHAPIRO “"(lnaudible.) Ch, there is it is. 

15:17: 49 5 Never mind. Never mnd. Sorry about that. Go ahead, 

15:17:53 6 Rod. " 

15:17:54 7 MR. GERRARD: "Can you read the | ast question 

15:17: 56 8 back, pl ease." 

15: 17: 56 9 And then the witness answered on Line 7. 

15: 18:00 10 MR SHAPIRO "I think the question was do we 

15:18:01 11 normal ly get an operating agreenent as part or our tax 

15: 18: 05 12 preparation for an LLC tax return, and the answer is 

15: 18: 07 13 yes, we generally do. [It's an exception if we don't." 

15:18:11 14 MR. GERRARD: "And in connection wth Geen 

15:18: 12 15 Valley, did you rely on the operating agreement in order 

15:18:15 16 to determine howto allocate profits, losses, gains from 

15:18:19 17 sales and capital transactions?" 

15:18: 23 18 MR. SHAPIRG "Yes, we would have." 

15:18:24 19 MR LEWN. That question is -- nove to strike 

15:18: 27 20 the answer as nonresponsive. The question is "did he 

15:18:31 21 rely." He didn't ask in the global "yes, we would 

15:18: 36 22 have." 

15:18: 36 23 ARBI TRATOR WALL: Overrul ed. 

15:18: 38 24 MR. CERRARD: Page 67, Line 1. 

15: 18: 48 25 "So if M. Bidsal's original cap -- percentage of   
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15:17: 39 1 MR. CGERRARD: "And is it -- is part of that al Yo] 

15:17:41 2 because as part of your accounting work, you are -- you 

15:17: 44 3 prepared K-1s for the owners of the LLC?" 

15:17. 48 4 MR. SHAPIRO “"(lnaudible.) Ch, there is it is. 

15:17: 49 5 Never mind. Never mnd. Sorry about that. Go ahead, 

15:17:53 6 Rod. " 

15:17:54 7 MR. GERRARD: "Can you read the | ast question 

15:17: 56 8 back, pl ease." 

15: 17: 56 9 And then the witness answered on Line 7. 

15: 18:00 10 MR SHAPIRO "I think the question was do we 

15:18:01 11 normal ly get an operating agreenent as part or our tax 

15: 18: 05 12 preparation for an LLC tax return, and the answer is 

15: 18: 07 13 yes, we generally do. [It's an exception if we don't." 

15:18:11 14 MR. GERRARD: "And in connection wth Geen 

15:18: 12 15 Valley, did you rely on the operating agreement in order 

15:18:15 16 to determine howto allocate profits, losses, gains from 

15:18:19 17 sales and capital transactions?" 

15:18: 23 18 MR. SHAPIRG "Yes, we would have." 

15:18:24 19 MR LEWN. That question is -- nove to strike 

15:18: 27 20 the answer as nonresponsive. The question is "did he 

15:18:31 21 rely." He didn't ask in the global "yes, we would 

15:18: 36 22 have." 

15:18: 36 23 ARBI TRATOR WALL: Overrul ed. 

15:18: 38 24 MR. CERRARD: Page 67, Line 1. 

15: 18: 48 25 "So if M. Bidsal's original cap -- percentage of   
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·1· · · · · MR. GERRARD:· "And is it -- is part of that also

·2· ·because as part of your accounting work, you are -- you

·3· ·prepared K-1s for the owners of the LLC?"

·4· · · · · MR. SHAPIRO:· "(Inaudible.)· Oh, there is it is.

·5· ·Never mind.· Never mind.· Sorry about that.· Go ahead,

·6· ·Rod."

·7· · · · · MR. GERRARD:· "Can you read the last question

·8· ·back, please."

·9· · · · · And then the witness answered on Line 7.

10· · · · · MR. SHAPIRO:· "I think the question was do we

11· ·normally get an operating agreement as part or our tax

12· ·preparation for an LLC tax return, and the answer is

13· ·yes, we generally do.· It's an exception if we don't."

14· · · · · MR. GERRARD:· "And in connection with Green

15· ·Valley, did you rely on the operating agreement in order

16· ·to determine how to allocate profits, losses, gains from

17· ·sales and capital transactions?"

18· · · · · MR. SHAPIRO:· "Yes, we would have."

19· · · · · MR. LEWIN:· That question is -- move to strike

20· ·the answer as nonresponsive.· The question is "did he

21· ·rely."· He didn't ask in the global "yes, we would

22· ·have."

23· · · · · ARBITRATOR WALL:· Overruled.

24· · · · · MR. GERRARD:· Page 67, Line 1.

25· · · · · "So if Mr. Bidsal's original cap -- percentage of

APPENDIX (PX)006922

32A.App.7230

32A.App.7230

http://www.litigationservices.com
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15:18:53 1 the total capital was 30 percent, under what -- can you 

15:18: 57 2 describe the circunstances of how it would be reduced to 

15:19:01 3 26. 925479 percent ?" 

15:19: 05 4 MR. SHAPIRO "We don't -- we're just here as 

15:19: 07 5 accountants, tax accountants to prepare the tax return. 

15:19:12 6 So what our duty or our functionis, is to use the 

15:19:15 7 nunbers, prepare the tax return, you know, do an 

15:19: 15 8 accounting allocation of the income, and then we record 

15:19: 20 9 the distributions, the actual distributions. So -- and 

15:19: 22 10 then once end up with this ending capital. So what can 

15:19: 28 11 happen in a partnership such as this is, is that if you 

15: 19: 32 12 make a hundred dollars on the books and you distribute a 

15:19: 37 13 hundred dollars on the books, everything stays the sane. 

15:19: 40 14 But if there's any variation between what the accounting 

15:19: 44 15 incone is and the cash distribution for that year, it's 

15:19: 47 16 going to throwit off. | mean, when | say "throw it 

15:19:51 17 off," meaning that it just will alter the effects of the 

15:19:54 18 capital. Qut of the, you know, hundreds of tax returns 

15:19: 59 19 that we do, they start out, you know, being 1 percent 

15:20: 01 20 [sic], and then inevitably they -- they skew -- get 

15: 20: 07 21 skewed a little bit fromthat just because there's a 

15:20: 10 22 difference in between cash available for distributions 

15: 20: 13 23 and the accounting incone." 

15:20: 15 24 MR. CERRARD: "Ckay. So assum ng -- assum ng 

15: 20: 16 25 that M. Bidsal's share of -- strike that. Assum ng   
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15:18:53 1 the total capital was 30 percent, under what -- can you 

15:18: 57 2 describe the circunstances of how it would be reduced to 

15:19:01 3 26. 925479 percent ?" 

15:19: 05 4 MR. SHAPIRO "We don't -- we're just here as 

15:19: 07 5 accountants, tax accountants to prepare the tax return. 

15:19:12 6 So what our duty or our functionis, is to use the 

15:19:15 7 nunbers, prepare the tax return, you know, do an 

15:19: 15 8 accounting allocation of the income, and then we record 

15:19: 20 9 the distributions, the actual distributions. So -- and 

15:19: 22 10 then once end up with this ending capital. So what can 

15:19: 28 11 happen in a partnership such as this is, is that if you 

15: 19: 32 12 make a hundred dollars on the books and you distribute a 

15:19: 37 13 hundred dollars on the books, everything stays the sane. 

15:19: 40 14 But if there's any variation between what the accounting 

15:19: 44 15 incone is and the cash distribution for that year, it's 

15:19: 47 16 going to throwit off. | mean, when | say "throw it 

15:19:51 17 off," meaning that it just will alter the effects of the 

15:19:54 18 capital. Qut of the, you know, hundreds of tax returns 

15:19: 59 19 that we do, they start out, you know, being 1 percent 

15:20: 01 20 [sic], and then inevitably they -- they skew -- get 

15: 20: 07 21 skewed a little bit fromthat just because there's a 

15:20: 10 22 difference in between cash available for distributions 

15: 20: 13 23 and the accounting incone." 

15:20: 15 24 MR. CERRARD: "Ckay. So assum ng -- assum ng 

15: 20: 16 25 that M. Bidsal's share of -- strike that. Assum ng   
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·1· ·the total capital was 30 percent, under what -- can you

·2· ·describe the circumstances of how it would be reduced to

·3· ·26.925479 percent?"

·4· · · · · MR. SHAPIRO:· "We don't -- we're just here as

·5· ·accountants, tax accountants to prepare the tax return.

·6· ·So what our duty or our function is, is to use the

·7· ·numbers, prepare the tax return, you know, do an

·8· ·accounting allocation of the income, and then we record

·9· ·the distributions, the actual distributions.· So -- and

10· ·then once end up with this ending capital.· So what can

11· ·happen in a partnership such as this is, is that if you

12· ·make a hundred dollars on the books and you distribute a

13· ·hundred dollars on the books, everything stays the same.

14· ·But if there's any variation between what the accounting

15· ·income is and the cash distribution for that year, it's

16· ·going to throw it off.· I mean, when I say "throw it

17· ·off," meaning that it just will alter the effects of the

18· ·capital.· Out of the, you know, hundreds of tax returns

19· ·that we do, they start out, you know, being 1 percent

20· ·[sic], and then inevitably they -- they skew -- get

21· ·skewed a little bit from that just because there's a

22· ·difference in between cash available for distributions

23· ·and the accounting income."

24· · · · · MR. GERRARD:· "Okay.· So assuming -- assuming

25· ·that Mr. Bidsal's share of -- strike that.· Assuming
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15: 20: 19 1 that capital -- that M. Bidsal's original capital’ 

15: 20: 23 2 contribution was 30 percent of the overall capital, and 

15: 20: 26 3 assuming that -- that all capital transactions are -- 

15:20: 31 4 distributions were to be made in accordance with the 

15: 20: 33 5 capital percentages -- in other words, 70 percent to CLA 

15: 20: 38 6 and 30 percent to M. Bidsal, does this nunber on this 

15: 20: 45 7 K-1 which shows that M. Bidsal's capital has been 

15:20:51 8 reduced -- shares of capital has been reduced from 

15: 20: 52 9 30 percent to 26.925479 percent, |ooks like that he has 

15: 20: 57 10 received greater distributions of capital than 

15:21:02 11 30 percent?" 

15: 21: 02 12 And | objected. | said I'll have to object to 

15:21: 07 13 the question on nultiple grounds. |'mgoing to withdraw 

15: 21: 07 14 that objection at this point. 

15:21: 09 15 Then M. Lewin said, "You can answer ny question, 

15:21:12 16 

15:21: 14 17 MR. SHAPIRO "That question was | ong and 

15:21: 17 18 agree that it -- it's very confusing. And I'll go back 

15:21: 22 19 and restate that what we did was we allocated the profit 

15:21: 26 20 on the tax return based upon the percentages of 50/50, 

15:21:31 21 and then we recorded the distributions. And because 

15:21:35 22 there are variations in between the accounting income 

15:21: 39 23 and the cash to be distributed, it does throw off the 

15:21: 41 24 percentages inevitably because there's just 

15:21: 44 25 differences."   
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15: 20: 19 1 that capital -- that M. Bidsal's original capital’ 

15: 20: 23 2 contribution was 30 percent of the overall capital, and 

15: 20: 26 3 assuming that -- that all capital transactions are -- 

15:20: 31 4 distributions were to be made in accordance with the 

15: 20: 33 5 capital percentages -- in other words, 70 percent to CLA 

15: 20: 38 6 and 30 percent to M. Bidsal, does this nunber on this 

15: 20: 45 7 K-1 which shows that M. Bidsal's capital has been 

15:20:51 8 reduced -- shares of capital has been reduced from 

15: 20: 52 9 30 percent to 26.925479 percent, |ooks like that he has 

15: 20: 57 10 received greater distributions of capital than 

15:21:02 11 30 percent?" 

15: 21: 02 12 And | objected. | said I'll have to object to 

15:21: 07 13 the question on nultiple grounds. |'mgoing to withdraw 

15: 21: 07 14 that objection at this point. 

15:21: 09 15 Then M. Lewin said, "You can answer ny question, 

15:21:12 16 

15:21: 14 17 MR. SHAPIRO "That question was | ong and 

15:21: 17 18 agree that it -- it's very confusing. And I'll go back 

15:21: 22 19 and restate that what we did was we allocated the profit 

15:21: 26 20 on the tax return based upon the percentages of 50/50, 

15:21:31 21 and then we recorded the distributions. And because 

15:21:35 22 there are variations in between the accounting income 

15:21: 39 23 and the cash to be distributed, it does throw off the 

15:21: 41 24 percentages inevitably because there's just 

15:21: 44 25 differences."   
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·1· ·that capital -- that Mr. Bidsal's original capital

·2· ·contribution was 30 percent of the overall capital, and

·3· ·assuming that -- that all capital transactions are --

·4· ·distributions were to be made in accordance with the

·5· ·capital percentages -- in other words, 70 percent to CLA

·6· ·and 30 percent to Mr. Bidsal, does this number on this

·7· ·K-1 which shows that Mr. Bidsal's capital has been

·8· ·reduced -- shares of capital has been reduced from

·9· ·30 percent to 26.925479 percent, looks like that he has

10· ·received greater distributions of capital than

11· ·30 percent?"

12· · · · · And I objected.· I said I'll have to object to

13· ·the question on multiple grounds.· I'm going to withdraw

14· ·that objection at this point.

15· · · · · Then Mr. Lewin said, "You can answer my question,

16· ·sir."

17· · · · · MR. SHAPIRO:· "That question was long and I -- I

18· ·agree that it -- it's very confusing.· And I'll go back

19· ·and restate that what we did was we allocated the profit

20· ·on the tax return based upon the percentages of 50/50,

21· ·and then we recorded the distributions.· And because

22· ·there are variations in between the accounting income

23· ·and the cash to be distributed, it does throw off the

24· ·percentages inevitably because there's just

25· ·differences."
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Page 
MR GERRARD: Now let's flip to Page 70, Line 16. 15:21: 47 1 

15: 21: 49 2 "When -- in connection with your work to do the 

15: 21: 51 3 tax returns for Geen Valley, would it have been your 

15:21: 55 4 custom and practice to read the operating agreenent to 

15:21: 58 5 see how the tax allocations and distributions were 

15:22:01 6 provided for?" 

15:22: 02 7 MR. SHAPIRG "Didn't | answer that already? 

15:22: 02 8 (I naudi ble. )" 

15: 22: 05 9 MR GERRARD: "M question was, did you 

15: 22: 08 10 receive -- ny question was, did -- would it have been 

15:22:11 11 your custom and practice to read the operating agreenent 

15:22:14 12 inits entirety?" 

15:22: 17 13 MR SHAPI RO "What our customary practice is, is 

15:22: 18 14 to gain an understanding what the allocations by 

15:22: 21 15 percentage are. But as far as reading and under st andi ng 

15:22:24 16 the entire operating agreenent, which is legal, we nore 

15:22:31 17 skew in and really pay attention to what is the 

15: 22: 33 18 percentage allocation that we're supposed to deal wth. 

15:22: 37 19 But yes, you are correct. W do read and get an 

15:22: 40 20 under st andi ng." 

15:22: 40 21 MR. GERRARD: "Did you -- did you recal 

15: 22: 42 22 reviewing this operating agreement of Geen Valley in or 

15: 22: 46 23 about the tine you received it so that you could 

15:22: 48 24 properly do your accounting work for Geen Valley?" 

15:22: 51 25 MR SHAPIRO "At sone point in time in the   
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Page 
MR GERRARD: Now let's flip to Page 70, Line 16. 15:21: 47 1 

15: 21: 49 2 "When -- in connection with your work to do the 

15: 21: 51 3 tax returns for Geen Valley, would it have been your 

15:21: 55 4 custom and practice to read the operating agreenent to 

15:21: 58 5 see how the tax allocations and distributions were 

15:22:01 6 provided for?" 

15:22: 02 7 MR. SHAPIRG "Didn't | answer that already? 

15:22: 02 8 (I naudi ble. )" 

15: 22: 05 9 MR GERRARD: "M question was, did you 

15: 22: 08 10 receive -- ny question was, did -- would it have been 

15:22:11 11 your custom and practice to read the operating agreenent 

15:22:14 12 inits entirety?" 

15:22: 17 13 MR SHAPI RO "What our customary practice is, is 

15:22: 18 14 to gain an understanding what the allocations by 

15:22: 21 15 percentage are. But as far as reading and under st andi ng 

15:22:24 16 the entire operating agreenent, which is legal, we nore 

15:22:31 17 skew in and really pay attention to what is the 

15: 22: 33 18 percentage allocation that we're supposed to deal wth. 

15:22: 37 19 But yes, you are correct. W do read and get an 

15:22: 40 20 under st andi ng." 

15:22: 40 21 MR. GERRARD: "Did you -- did you recal 

15: 22: 42 22 reviewing this operating agreement of Geen Valley in or 

15: 22: 46 23 about the tine you received it so that you could 

15:22: 48 24 properly do your accounting work for Geen Valley?" 

15:22: 51 25 MR SHAPIRO "At sone point in time in the   
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·1· · · · · MR. GERRARD:· Now let's flip to Page 70, Line 16.

·2· · · · · "When -- in connection with your work to do the

·3· ·tax returns for Green Valley, would it have been your

·4· ·custom and practice to read the operating agreement to

·5· ·see how the tax allocations and distributions were

·6· ·provided for?"

·7· · · · · MR. SHAPIRO:· "Didn't I answer that already?

·8· ·(Inaudible.)"

·9· · · · · MR. GERRARD:· "My question was, did you

10· ·receive -- my question was, did -- would it have been

11· ·your custom and practice to read the operating agreement

12· ·in its entirety?"

13· · · · · MR. SHAPIRO:· "What our customary practice is, is

14· ·to gain an understanding what the allocations by

15· ·percentage are.· But as far as reading and understanding

16· ·the entire operating agreement, which is legal, we more

17· ·skew in and really pay attention to what is the

18· ·percentage allocation that we're supposed to deal with.

19· ·But yes, you are correct.· We do read and get an

20· ·understanding."

21· · · · · MR. GERRARD:· "Did you -- did you recall

22· ·reviewing this operating agreement of Green Valley in or

23· ·about the time you received it so that you could

24· ·properly do your accounting work for Green Valley?"

25· · · · · MR. SHAPIRO:· "At some point in time in the
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Pa 
preparation of the multiple years of Geen Valley 15:22: 53 1 

15: 22: 56 2 Commerce's tax return, probably woul d have cone 

15: 22: 57 3 across the operating agreement. But generally our 

15:23: 00 4 accountants review it, they discuss it with the client, 

15:23: 03 5 and then we proceed on that basis. So | can't tell you 

15: 23: 07 6 for sure at what point in time if |I went over the 

15:23:09 7 agreenent page by page" -- 

15:23:12 8 ARBI TRATOR WALL: Wait, wait. You only 

15:23:13 9 designated through Line 24. 

15:23:18 10 MR GERRARD: | did but -- 

15:23:21 11 MR SHAPIRO So | start back at Line 25? 

15:23:21 12 ARBI TRATOR WALL: Yeah. 

15: 23: 23 13 MR SHAPIRO "So | can't tell you for sure at 

15:23: 24 14 what point intinme if | went over this agreement page by 

15:23: 27 15 page or if | just |ooked at what the allocation 

15:23:30 16 per cent ages were neant to be." 

15:23:35 17 MR. CGERRARD: Page 74, Line 16. 

15: 23: 37 18 "Were you given any instructions as to howto 

15: 23: 39 19 report the incone taxes of Geen Valley by M. Bidsal?" 

15: 23: 43 20 MR SHAPIRO "Well, we -- yes. | nean, probably 

15: 23: 46 21 we had a discussion, or at least | did with Danielle, 

15: 23: 49 22 that incone was to be reported 50/50." 

15:23:54 23 MR GERRARD: "Ckay. Going on in 5.2 it says, 

15: 23: 56 24 However -- however, that books and records with respect 

15: 23:59 25 to the conpany's capital accounts and allocations of   
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Pa 
preparation of the multiple years of Geen Valley 15:22: 53 1 

15: 22: 56 2 Commerce's tax return, probably woul d have cone 

15: 22: 57 3 across the operating agreement. But generally our 

15:23: 00 4 accountants review it, they discuss it with the client, 

15:23: 03 5 and then we proceed on that basis. So | can't tell you 

15: 23: 07 6 for sure at what point in time if |I went over the 

15:23:09 7 agreenent page by page" -- 

15:23:12 8 ARBI TRATOR WALL: Wait, wait. You only 

15:23:13 9 designated through Line 24. 

15:23:18 10 MR GERRARD: | did but -- 

15:23:21 11 MR SHAPIRO So | start back at Line 25? 

15:23:21 12 ARBI TRATOR WALL: Yeah. 

15: 23: 23 13 MR SHAPIRO "So | can't tell you for sure at 

15:23: 24 14 what point intinme if | went over this agreement page by 

15:23: 27 15 page or if | just |ooked at what the allocation 

15:23:30 16 per cent ages were neant to be." 

15:23:35 17 MR. CGERRARD: Page 74, Line 16. 

15: 23: 37 18 "Were you given any instructions as to howto 

15: 23: 39 19 report the incone taxes of Geen Valley by M. Bidsal?" 

15: 23: 43 20 MR SHAPIRO "Well, we -- yes. | nean, probably 

15: 23: 46 21 we had a discussion, or at least | did with Danielle, 

15: 23: 49 22 that incone was to be reported 50/50." 

15:23:54 23 MR GERRARD: "Ckay. Going on in 5.2 it says, 

15: 23: 56 24 However -- however, that books and records with respect 

15: 23:59 25 to the conpany's capital accounts and allocations of   
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·1· ·preparation of the multiple years of Green Valley

·2· ·Commerce's tax return, I -- I probably would have come

·3· ·across the operating agreement.· But generally our

·4· ·accountants review it, they discuss it with the client,

·5· ·and then we proceed on that basis.· So I can't tell you

·6· ·for sure at what point in time if I went over the

·7· ·agreement page by page" --

·8· · · · · ARBITRATOR WALL:· Wait, wait.· You only

·9· ·designated through Line 24.

10· · · · · MR. GERRARD:· I did but --

11· · · · · MR. SHAPIRO:· So I start back at Line 25?

12· · · · · ARBITRATOR WALL:· Yeah.

13· · · · · MR. SHAPIRO:· "So I can't tell you for sure at

14· ·what point in time if I went over this agreement page by

15· ·page or if I just looked at what the allocation

16· ·percentages were meant to be."

17· · · · · MR. GERRARD:· Page 74, Line 16.

18· · · · · "Were you given any instructions as to how to

19· ·report the income taxes of Green Valley by Mr. Bidsal?"

20· · · · · MR. SHAPIRO:· "Well, we -- yes.· I mean, probably

21· ·we had a discussion, or at least I did with Danielle,

22· ·that income was to be reported 50/50."

23· · · · · MR. GERRARD:· "Okay.· Going on in 5.2 it says,

24· ·However -- however, that books and records with respect

25· ·to the company's capital accounts and allocations of
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15:24: 03 1 i ncone, gain, loss, deduction or credit (or item 

15: 24: 07 2 thereof) shall be taxed under U.S. federal incone tax 

15: 24: 12 3 accounts principles as applied to partnerships. 

15:24: 16 4 Was that how the allocations were supposed to be 

15:24:19 5 made?" 

15: 24: 20 6 MR SHAPIRO "Well, | mean, just to clarify, 

15: 24: 22 7 both parties, both partners had capital accounts that 

15: 24: 26 8 were accounted for. And we accounted for the allocation 

15:24:31 9 of income, you know, underneath the guidelines for 

15: 24:32 10 federal incone tax accounting." 

15:24: 33 11 MR. GERRARD: "And in terns of determ ning what 

15: 24: 35 12 is -- let's goto -- go to the | ast page of the 

15: 24: 37 13 operating agreement, which is it's on Page 28. It's 

15: 24: 42 14 Exhibit B. Do you see the reference to capital 

15:24: 44 15 transactions?" 

15:24: 45 16 MR. SHAPIRO "Yes." 

15: 24: 46 17 MR. GERRARD: "In terms of under the -- under 

15:24: 48 18 the -- on a tax basis, what -- what -- in terns of -- 

15:24:53 19 strike that. 

15:24:53 20 "In connection with allocating incone from 

15:24: 56 21 capital transactions as opposed to ordinary income, what 

15: 25: 00 22 determination did you make in deciding what income was 

15: 25: 03 23 froma capital transaction and what incone was ordinary 

15: 25: 08 24 income? |'mtalking about for Green Valley." 

15:25:11 25 MR. SHAPIRO "Well, what we did was -- this   
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15:24: 03 1 i ncone, gain, loss, deduction or credit (or item 

15: 24: 07 2 thereof) shall be taxed under U.S. federal incone tax 

15: 24: 12 3 accounts principles as applied to partnerships. 

15:24: 16 4 Was that how the allocations were supposed to be 

15:24:19 5 made?" 

15: 24: 20 6 MR SHAPIRO "Well, | mean, just to clarify, 

15: 24: 22 7 both parties, both partners had capital accounts that 

15: 24: 26 8 were accounted for. And we accounted for the allocation 

15:24:31 9 of income, you know, underneath the guidelines for 

15: 24:32 10 federal incone tax accounting." 

15:24: 33 11 MR. GERRARD: "And in terns of determ ning what 

15: 24: 35 12 is -- let's goto -- go to the | ast page of the 

15: 24: 37 13 operating agreement, which is it's on Page 28. It's 

15: 24: 42 14 Exhibit B. Do you see the reference to capital 

15:24: 44 15 transactions?" 

15:24: 45 16 MR. SHAPIRO "Yes." 

15: 24: 46 17 MR. GERRARD: "In terms of under the -- under 

15:24: 48 18 the -- on a tax basis, what -- what -- in terns of -- 

15:24:53 19 strike that. 

15:24:53 20 "In connection with allocating incone from 

15:24: 56 21 capital transactions as opposed to ordinary income, what 

15: 25: 00 22 determination did you make in deciding what income was 

15: 25: 03 23 froma capital transaction and what incone was ordinary 

15: 25: 08 24 income? |'mtalking about for Green Valley." 

15:25:11 25 MR. SHAPIRO "Well, what we did was -- this   
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·1· ·income, gain, loss, deduction or credit (or item

·2· ·thereof) shall be taxed under U.S. federal income tax

·3· ·accounts principles as applied to partnerships.

·4· · · · · Was that how the allocations were supposed to be

·5· ·made?"

·6· · · · · MR. SHAPIRO:· "Well, I mean, just to clarify,

·7· ·both parties, both partners had capital accounts that

·8· ·were accounted for.· And we accounted for the allocation

·9· ·of income, you know, underneath the guidelines for

10· ·federal income tax accounting."

11· · · · · MR. GERRARD:· "And in terms of determining what

12· ·is -- let's go to -- go to the last page of the

13· ·operating agreement, which is it's on Page 28.· It's

14· ·Exhibit B.· Do you see the reference to capital

15· ·transactions?"

16· · · · · MR. SHAPIRO:· "Yes."

17· · · · · MR. GERRARD:· "In terms of under the -- under

18· ·the -- on a tax basis, what -- what -- in terms of --

19· ·strike that.

20· · · · · "In connection with allocating income from

21· ·capital transactions as opposed to ordinary income, what

22· ·determination did you make in deciding what income was

23· ·from a capital transaction and what income was ordinary

24· ·income?· I'm talking about for Green Valley."

25· · · · · MR. SHAPIRO:· "Well, what we did was -- this
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15:25: 12 1 refers to -- this says cash distributions. Vhat we di d 

15: 25: 17 2 is when we allocated gain froma sale, which would be a 

15: 25: 20 3 capital transaction, we allocated it on a percentage 

15: 25: 26 4 interest for tax purposes. Wat was done froma cash 

15:25: 29 5 di stri bution purpose was not. We had nothing to do with 

15:25: 32 6 that because we didn't wite the checks." 

15:25:35 7 MR. CERRARD: Let's go to Page 79, Line 12. 

15: 25: 42 8 "Okay. In terns of -- in terns of -- |ooking at 

15: 25: 44 9 the Exhibit B-- so let nme strike that. 

15: 25: 47 10 "Looking at Exhibit B, the -- the -- the cash 

15:25:51 11 distribution of profits, it says -- by the way, did you 

15: 25: 54 12 look at this Exhibit Bin the context of making 

15: 25: 58 13 adjusting increase for the purposes of tax reporting for 

15:26: 03 14 Geen Valley?" 

15: 26: 04 15 MR. SHAPIRO. "We would have used this -- we 

15: 26: 06 16 should have used this as it relates to the allocations 

15: 26: 06 17 that were made on the tax returns, if that's what you 

15:26:09 18 mean. " 

15:26: 10 19 MR. GERRARD: Page 83, Line 16. 

15:26: 15 20 "Okay. What |'masking -- let ne ask the 

15: 26: 17 21 question a little bit differently, M. Min. In |ooking 

15: 26: 20 22 at -- in looking at the documents that were provided, 

15: 26: 22 23 the financial records provided to you by M. Bidsal or 

15: 26: 26 24 his staff in connection with Geen Valley, in order for 

15: 26: 29 25 you to make adjusting entries in order for -- to the tax   
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15:25: 12 1 refers to -- this says cash distributions. Vhat we di d 

15: 25: 17 2 is when we allocated gain froma sale, which would be a 

15: 25: 20 3 capital transaction, we allocated it on a percentage 

15: 25: 26 4 interest for tax purposes. Wat was done froma cash 

15:25: 29 5 di stri bution purpose was not. We had nothing to do with 

15:25: 32 6 that because we didn't wite the checks." 

15:25:35 7 MR. CERRARD: Let's go to Page 79, Line 12. 

15: 25: 42 8 "Okay. In terns of -- in terns of -- |ooking at 

15: 25: 44 9 the Exhibit B-- so let nme strike that. 

15: 25: 47 10 "Looking at Exhibit B, the -- the -- the cash 

15:25:51 11 distribution of profits, it says -- by the way, did you 

15: 25: 54 12 look at this Exhibit Bin the context of making 

15: 25: 58 13 adjusting increase for the purposes of tax reporting for 

15:26: 03 14 Geen Valley?" 

15: 26: 04 15 MR. SHAPIRO. "We would have used this -- we 

15: 26: 06 16 should have used this as it relates to the allocations 

15: 26: 06 17 that were made on the tax returns, if that's what you 

15:26:09 18 mean. " 

15:26: 10 19 MR. GERRARD: Page 83, Line 16. 

15:26: 15 20 "Okay. What |'masking -- let ne ask the 

15: 26: 17 21 question a little bit differently, M. Min. In |ooking 

15: 26: 20 22 at -- in looking at the documents that were provided, 

15: 26: 22 23 the financial records provided to you by M. Bidsal or 

15: 26: 26 24 his staff in connection with Geen Valley, in order for 

15: 26: 29 25 you to make adjusting entries in order for -- to the tax   
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·1· ·refers to -- this says cash distributions.· What we did

·2· ·is when we allocated gain from a sale, which would be a

·3· ·capital transaction, we allocated it on a percentage

·4· ·interest for tax purposes.· What was done from a cash

·5· ·distribution purpose was not.· We had nothing to do with

·6· ·that because we didn't write the checks."

·7· · · · · MR. GERRARD:· Let's go to Page 79, Line 12.

·8· · · · · "Okay.· In terms of -- in terms of -- looking at

·9· ·the Exhibit B -- so let me strike that.

10· · · · · "Looking at Exhibit B, the -- the -- the cash

11· ·distribution of profits, it says -- by the way, did you

12· ·look at this Exhibit B in the context of making

13· ·adjusting increase for the purposes of tax reporting for

14· ·Green Valley?"

15· · · · · MR. SHAPIRO:· "We would have used this -- we

16· ·should have used this as it relates to the allocations

17· ·that were made on the tax returns, if that's what you

18· ·mean."

19· · · · · MR. GERRARD:· Page 83, Line 16.

20· · · · · "Okay.· What I'm asking -- let me ask the

21· ·question a little bit differently, Mr. Main.· In looking

22· ·at -- in looking at the documents that were provided,

23· ·the financial records provided to you by Mr. Bidsal or

24· ·his staff in connection with Green Valley, in order for

25· ·you to make adjusting entries in order for -- to the tax
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: : ~age 
returns and issue proper K-1s, did you consider the 15: 26: 35 1 

15: 26: 38 2 allocation and distribution schedule contained in 

15: 26: 42 3 Exhibit B of the operating agreenent?" 

15: 26: 45 4 MR. SHAPIRO "What we did -- okay. It's easier 

15: 26: 47 5 to go back and -- and just tell you what we did. 

15: 26: 50 6 "What we did is when there was" -- I'mgoing to 

15:26: 53 7 start over. 

15: 26: 54 8 "What we did is" -- 

15: 26: 58 9 MR. GERRARD: Start over. 

15: 26: 59 10 MR. SHAPI RG. Starting over again. 

15:27:01 11 "What we did is when there was a from-- not from 

15:27:04 12 a distribution standpoint because we had nothing to do 

15: 27: 08 13 wth the distribution. Gkay? But fromthe allocation 

15:27: 14 14 of the accounting effects of a sale of a capital 

15: 27: 16 15 transaction, we allocated the gain fromthe sale of a 

15:27:20 16 transaction on the basis of 50/50. The distributions 

15:27:24 17 had nothing to do with -- so the distributions were done 

15: 27: 27 18 by -- by Bidsal. But when we were accounting for the 

15: 27: 32 19 transaction, the capital transaction, we allocated the 

15:27:34 20 gain fromthe capital transactions 50/50, okay, fromthe 

15:27: 39 21 accounting standpoint. Cash is sonething different." 

15:27: 42 22 MR. GERRARD: "In terms of -- when you're talking 

15:27: 44 23 about gain -- gain froma capital transaction, you're 

15: 27: 46 24 tal king about gain on sale of property; right?" 

15:27: 49 25 MR. SHAPIRO "Correct."   
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: : ~age 
returns and issue proper K-1s, did you consider the 15: 26: 35 1 

15: 26: 38 2 allocation and distribution schedule contained in 

15: 26: 42 3 Exhibit B of the operating agreenent?" 

15: 26: 45 4 MR. SHAPIRO "What we did -- okay. It's easier 

15: 26: 47 5 to go back and -- and just tell you what we did. 

15: 26: 50 6 "What we did is when there was" -- I'mgoing to 

15:26: 53 7 start over. 

15: 26: 54 8 "What we did is" -- 

15: 26: 58 9 MR. GERRARD: Start over. 

15: 26: 59 10 MR. SHAPI RG. Starting over again. 

15:27:01 11 "What we did is when there was a from-- not from 

15:27:04 12 a distribution standpoint because we had nothing to do 

15: 27: 08 13 wth the distribution. Gkay? But fromthe allocation 

15:27: 14 14 of the accounting effects of a sale of a capital 

15: 27: 16 15 transaction, we allocated the gain fromthe sale of a 

15:27:20 16 transaction on the basis of 50/50. The distributions 

15:27:24 17 had nothing to do with -- so the distributions were done 

15: 27: 27 18 by -- by Bidsal. But when we were accounting for the 

15: 27: 32 19 transaction, the capital transaction, we allocated the 

15:27:34 20 gain fromthe capital transactions 50/50, okay, fromthe 

15:27: 39 21 accounting standpoint. Cash is sonething different." 

15:27: 42 22 MR. GERRARD: "In terms of -- when you're talking 

15:27: 44 23 about gain -- gain froma capital transaction, you're 

15: 27: 46 24 tal king about gain on sale of property; right?" 

15:27: 49 25 MR. SHAPIRO "Correct."   
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·1· ·returns and issue proper K-1s, did you consider the

·2· ·allocation and distribution schedule contained in

·3· ·Exhibit B of the operating agreement?"

·4· · · · · MR. SHAPIRO:· "What we did -- okay.· It's easier

·5· ·to go back and -- and just tell you what we did.

·6· · · · · "What we did is when there was" -- I'm going to

·7· ·start over.

·8· · · · · "What we did is" --

·9· · · · · MR. GERRARD:· Start over.

10· · · · · MR. SHAPIRO:· Starting over again.

11· · · · · "What we did is when there was a from -- not from

12· ·a distribution standpoint because we had nothing to do

13· ·with the distribution.· Okay?· But from the allocation

14· ·of the accounting effects of a sale of a capital

15· ·transaction, we allocated the gain from the sale of a

16· ·transaction on the basis of 50/50.· The distributions

17· ·had nothing to do with -- so the distributions were done

18· ·by -- by Bidsal.· But when we were accounting for the

19· ·transaction, the capital transaction, we allocated the

20· ·gain from the capital transactions 50/50, okay, from the

21· ·accounting standpoint.· Cash is something different."

22· · · · · MR. GERRARD:· "In terms of -- when you're talking

23· ·about gain -- gain from a capital transaction, you're

24· ·talking about gain on sale of property; right?"

25· · · · · MR. SHAPIRO:· "Correct."
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15:27: 49 1 MR. CGERRARD: "Ckay. So what you're saying | s 

15: 27: 51 2 that you took the -- you allocated the basis on -- based 

15: 27:55 3 onthe pro rata capital accounts, and that would be 

15:27:58 4 70/30, and you allocated the profit based on 50/50?" 

15: 28: 03 5 MR. SHAPIRO. "Well, there is no -- | mean, 

15: 28: 05 6 the -- if we -- if we bought a building for a million 

15: 28: 09 7 dollars and we sold it for a mllion-five, okay, we 

15:28: 14 8 al | ocated that 500,000 of gain on a 50/50 basis. There 

15:28: 20 9 really isn't an allocation of the capital because that's 

15: 28: 23 10 part of the original basis of the property. So that 

15:28: 25 11 becones a distribution issue. When | |ooked at this, it 

15: 28: 28 12 was nore -- this is related to a distribution of cash as 

15: 28: 31 13 opposed to an allocation of income froma sale.” 

15:28: 35 14 MR. GERRARD: "And the income fromthe sale, what 

15: 28: 36 15 provision of the operating agreement did you use, if 

15: 28: 39 16 any, in order to allocate the gain 50/50 pertaining to 

15: 28: 44 17 Bi dsal ? What provision of the operating agreenent did 

15: 28: 47 18 you use, if any, to allocate the gain on the sale of the 

15: 28: 50 19 property 50/50 for tax purposes?” 

15:28:52 20 MR SHAPIRO "I nean, | think this is confusing 

15: 28: 54 21 because this is -- | nmean, customarily we [sic] would 

15: 28: 58 22 happen" -- 

15: 28: 58 23 ARBI TRATOR WALL: "What woul d happen.” 

15:29: 00 24 MR. SHAPIRO -- "what would happen if you | ook 

15:29: 01 25 at the final step, this al npost assunes that we're   
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15:27: 49 1 MR. CGERRARD: "Ckay. So what you're saying | s 

15: 27: 51 2 that you took the -- you allocated the basis on -- based 

15: 27:55 3 onthe pro rata capital accounts, and that would be 

15:27:58 4 70/30, and you allocated the profit based on 50/50?" 

15: 28: 03 5 MR. SHAPIRO. "Well, there is no -- | mean, 

15: 28: 05 6 the -- if we -- if we bought a building for a million 

15: 28: 09 7 dollars and we sold it for a mllion-five, okay, we 

15:28: 14 8 al | ocated that 500,000 of gain on a 50/50 basis. There 

15:28: 20 9 really isn't an allocation of the capital because that's 

15: 28: 23 10 part of the original basis of the property. So that 

15:28: 25 11 becones a distribution issue. When | |ooked at this, it 

15: 28: 28 12 was nore -- this is related to a distribution of cash as 

15: 28: 31 13 opposed to an allocation of income froma sale.” 

15:28: 35 14 MR. GERRARD: "And the income fromthe sale, what 

15: 28: 36 15 provision of the operating agreement did you use, if 

15: 28: 39 16 any, in order to allocate the gain 50/50 pertaining to 

15: 28: 44 17 Bi dsal ? What provision of the operating agreenent did 

15: 28: 47 18 you use, if any, to allocate the gain on the sale of the 

15: 28: 50 19 property 50/50 for tax purposes?” 

15:28:52 20 MR SHAPIRO "I nean, | think this is confusing 

15: 28: 54 21 because this is -- | nmean, customarily we [sic] would 

15: 28: 58 22 happen" -- 

15: 28: 58 23 ARBI TRATOR WALL: "What woul d happen.” 

15:29: 00 24 MR. SHAPIRO -- "what would happen if you | ook 

15:29: 01 25 at the final step, this al npost assunes that we're   
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·1· · · · · MR. GERRARD:· "Okay.· So what you're saying is

·2· ·that you took the -- you allocated the basis on -- based

·3· ·on the pro rata capital accounts, and that would be

·4· ·70/30, and you allocated the profit based on 50/50?"

·5· · · · · MR. SHAPIRO:· "Well, there is no -- I mean,

·6· ·the -- if we -- if we bought a building for a million

·7· ·dollars and we sold it for a million-five, okay, we

·8· ·allocated that 500,000 of gain on a 50/50 basis.· There

·9· ·really isn't an allocation of the capital because that's

10· ·part of the original basis of the property.· So that

11· ·becomes a distribution issue.· When I looked at this, it

12· ·was more -- this is related to a distribution of cash as

13· ·opposed to an allocation of income from a sale."

14· · · · · MR. GERRARD:· "And the income from the sale, what

15· ·provision of the operating agreement did you use, if

16· ·any, in order to allocate the gain 50/50 pertaining to

17· ·Bidsal?· What provision of the operating agreement did

18· ·you use, if any, to allocate the gain on the sale of the

19· ·property 50/50 for tax purposes?"

20· · · · · MR. SHAPIRO:· "I mean, I think this is confusing

21· ·because this is -- I mean, customarily we [sic] would

22· ·happen" --

23· · · · · ARBITRATOR WALL:· "What would happen."

24· · · · · MR. SHAPIRO:· -- "what would happen if you look

25· ·at the final step, this almost assumes that we're
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: ~age 
selling all the properties or we buy one property and 15:29:01 1 

15: 29: 07 2 we're selling it all. 

15: 29: 08 3 "The final step is how! interpreted this. And 

15:29:12 4 again, | nean, you know, |I'mnot -- we did the tax 

15:29:14 5 returns. |'mnot making a statenent as an expert here. 

15:29: 18 6 But when you go to -- after the third step, [sic] you 

15:29: 22 7 deal with capital, when you go to that, the remaining 

15: 29: 27 8 profits, excess cash fromthe sale, would be 50/50. So 

15: 29: 32 9 if -- if we -- we bought a property for a million, we 

15: 29: 36 10 sold it for a mllion-five, the million is capital; the 

15:29: 41 11 500 is profit. So we -- when we sell sonet hing, 

15: 29: 45 12 economically we looked at it like that building sale -- 

15:29: 48 13 the profit fromthat building sale -- because we had 

15:29: 53 14 multiple buildings, the profits fromthat building sale 

15: 29: 56 15 needed to be allocated 50/50 because it really was the 

15: 30: 01 16 profit fromthat sale, the excess profit over the 

15: 30: 03 17 original purchase. So that's just why we did that. [I'm 

15: 30: 08 18 not -- you know, I'mnot -- |I'mjust explaining why we 

15:30:13 19 did it in that fashion." 

15:30: 15 20 MR GERRARD: "I'mnot asking -- in doing it that 

15:30: 18 21 way, did you rely on any portion of the operating 

15:30: 18 22  agreenent ?" 

15:30: 21 23 MR. SHAPI RO. Yes -- excuse ne. 

15: 30: 24 24 "You can look right there at the final step. 

15: 30: 27 25 That's where it is. The net profits or excess cash from   
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: ~age 
selling all the properties or we buy one property and 15:29:01 1 

15: 29: 07 2 we're selling it all. 

15: 29: 08 3 "The final step is how! interpreted this. And 

15:29:12 4 again, | nean, you know, |I'mnot -- we did the tax 

15:29:14 5 returns. |'mnot making a statenent as an expert here. 

15:29: 18 6 But when you go to -- after the third step, [sic] you 

15:29: 22 7 deal with capital, when you go to that, the remaining 

15: 29: 27 8 profits, excess cash fromthe sale, would be 50/50. So 

15: 29: 32 9 if -- if we -- we bought a property for a million, we 

15: 29: 36 10 sold it for a mllion-five, the million is capital; the 

15:29: 41 11 500 is profit. So we -- when we sell sonet hing, 

15: 29: 45 12 economically we looked at it like that building sale -- 

15:29: 48 13 the profit fromthat building sale -- because we had 

15:29: 53 14 multiple buildings, the profits fromthat building sale 

15: 29: 56 15 needed to be allocated 50/50 because it really was the 

15: 30: 01 16 profit fromthat sale, the excess profit over the 

15: 30: 03 17 original purchase. So that's just why we did that. [I'm 

15: 30: 08 18 not -- you know, I'mnot -- |I'mjust explaining why we 

15:30:13 19 did it in that fashion." 

15:30: 15 20 MR GERRARD: "I'mnot asking -- in doing it that 

15:30: 18 21 way, did you rely on any portion of the operating 

15:30: 18 22  agreenent ?" 

15:30: 21 23 MR. SHAPI RO. Yes -- excuse ne. 

15: 30: 24 24 "You can look right there at the final step. 

15: 30: 27 25 That's where it is. The net profits or excess cash from   
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·1· ·selling all the properties or we buy one property and

·2· ·we're selling it all.

·3· · · · · "The final step is how I interpreted this.· And

·4· ·again, I mean, you know, I'm not -- we did the tax

·5· ·returns.· I'm not making a statement as an expert here.

·6· ·But when you go to -- after the third step, [sic] you

·7· ·deal with capital, when you go to that, the remaining

·8· ·profits, excess cash from the sale, would be 50/50.· So

·9· ·if -- if we -- we bought a property for a million, we

10· ·sold it for a million-five, the million is capital; the

11· ·500 is profit.· So we -- when we sell something,

12· ·economically we looked at it like that building sale --

13· ·the profit from that building sale -- because we had

14· ·multiple buildings, the profits from that building sale

15· ·needed to be allocated 50/50 because it really was the

16· ·profit from that sale, the excess profit over the

17· ·original purchase.· So that's just why we did that.· I'm

18· ·not -- you know, I'm not -- I'm just explaining why we

19· ·did it in that fashion."

20· · · · · MR. GERRARD:· "I'm not asking -- in doing it that

21· ·way, did you rely on any portion of the operating

22· ·agreement?"

23· · · · · MR. SHAPIRO:· Yes -- excuse me.

24· · · · · "You can look right there at the final step.

25· ·That's where it is.· The net profits or excess cash from
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Page 
a sale is 50/50. That's just what | was just getting 15:30: 29 1 

15: 30: 35 2 to. That's why we did it that way. Okay? |'m just 

15: 30: 36 3 explaining why we did it this way." 

15: 30: 38 4 MR. GERRARD: And this testinony, Your Honor, was 

15:30: 40 5 all about Exhibit B to the operating agreement. 

15: 30: 44 6 ARBI TRATOR WALL: Right. [| understand. 

15: 30: 45 7 MR GERRARD: | knew that, but | just wanted to 

15: 30: 48 8 make sure the record was clear. 

15:30: 50 9 So now we're going to Page 90, Line 13. 

15: 30: 54 10 "Okay. So it says here -- at the end there's a 

15: 30: 56 11 predi cate paragraph, the last sentence, which says The 

15: 30: 59 12 Step-Down Allocation is: 

15:31: 01 13 "When you were -- when you were preparing the tax 

15:31:04 14 returns for Geen Valley with respect to allocating 

15: 31: 07 15 capital gains, what did you understand the word 

15:31:11 16 'step-down allocation’ to mean?" 

15:31: 14 17 MR SHAPIRO "Rod, I'"'mgoing to tell you what | 

15:31: 16 18 did which I've already said once. Okay?" 

15:31: 18 19 MR GERRARD: "I renmenber what you said. 

15:31:19 20 renenber that. Go ahead." 

15:31: 20 21 MR. SHAPIRO "We |ooked at this and interpreted 

15: 31: 22 22 that a gain fromthe sale of a property should be 

15:31: 24 23 allocated 50/50. And that's -- that's what we did. 

15:31: 27 24 That's how we interpreted this for the allocation for 

15:31:31 25 gain purposes not for distribution purposes. It's just   
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Page 
a sale is 50/50. That's just what | was just getting 15:30: 29 1 

15: 30: 35 2 to. That's why we did it that way. Okay? |'m just 

15: 30: 36 3 explaining why we did it this way." 

15: 30: 38 4 MR. GERRARD: And this testinony, Your Honor, was 

15:30: 40 5 all about Exhibit B to the operating agreement. 

15: 30: 44 6 ARBI TRATOR WALL: Right. [| understand. 

15: 30: 45 7 MR GERRARD: | knew that, but | just wanted to 

15: 30: 48 8 make sure the record was clear. 

15:30: 50 9 So now we're going to Page 90, Line 13. 

15: 30: 54 10 "Okay. So it says here -- at the end there's a 

15: 30: 56 11 predi cate paragraph, the last sentence, which says The 

15: 30: 59 12 Step-Down Allocation is: 

15:31: 01 13 "When you were -- when you were preparing the tax 

15:31:04 14 returns for Geen Valley with respect to allocating 

15: 31: 07 15 capital gains, what did you understand the word 

15:31:11 16 'step-down allocation’ to mean?" 

15:31: 14 17 MR SHAPIRO "Rod, I'"'mgoing to tell you what | 

15:31: 16 18 did which I've already said once. Okay?" 

15:31: 18 19 MR GERRARD: "I renmenber what you said. 

15:31:19 20 renenber that. Go ahead." 

15:31: 20 21 MR. SHAPIRO "We |ooked at this and interpreted 

15: 31: 22 22 that a gain fromthe sale of a property should be 

15:31: 24 23 allocated 50/50. And that's -- that's what we did. 

15:31: 27 24 That's how we interpreted this for the allocation for 

15:31:31 25 gain purposes not for distribution purposes. It's just   
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·1· ·a sale is 50/50.· That's just what I was just getting

·2· ·to.· That's why we did it that way.· Okay?· I'm just

·3· ·explaining why we did it this way."

·4· · · · · MR. GERRARD:· And this testimony, Your Honor, was

·5· ·all about Exhibit B to the operating agreement.

·6· · · · · ARBITRATOR WALL:· Right.· I understand.

·7· · · · · MR. GERRARD:· I knew that, but I just wanted to

·8· ·make sure the record was clear.

·9· · · · · So now we're going to Page 90, Line 13.

10· · · · · "Okay.· So it says here -- at the end there's a

11· ·predicate paragraph, the last sentence, which says The

12· ·Step-Down Allocation is:

13· · · · · "When you were -- when you were preparing the tax

14· ·returns for Green Valley with respect to allocating

15· ·capital gains, what did you understand the word

16· ·'step-down allocation' to mean?"

17· · · · · MR. SHAPIRO:· "Rod, I'm going to tell you what I

18· ·did which I've already said once.· Okay?"

19· · · · · MR. GERRARD:· "I remember what you said.  I

20· ·remember that.· Go ahead."

21· · · · · MR. SHAPIRO:· "We looked at this and interpreted

22· ·that a gain from the sale of a property should be

23· ·allocated 50/50.· And that's -- that's what we did.

24· ·That's how we interpreted this for the allocation for

25· ·gain purposes not for distribution purposes.· It's just

APPENDIX (PX)006932

32A.App.7240

32A.App.7240

http://www.litigationservices.com


ARBI TRATI ON DAY 5 - 04/27/2021 

Page 
that at the end of the day, we looked at this like the 15: 31: 36 1 

15: 31: 40 2 gains of the property's ordinary plus capital 

15:31: 43 3 transactions were neant to be 50/50 allocations because, 

15:31: 48 4 economcally, that's what was supposed to happen. So 

15:31:52 5 that was what we interpreted and what our thought 

15:31:54 6 process was when we were doing the tax returns.” 

15: 31: 58 7 MR LEWN. Excuse me. 1'mgoing to object. 

15:32: 00 8 That answer was nonresponsi ve and shoul d be stricken. 

15: 32: 03 9 The question was, "Do you understand what a step-down 

15: 32: 06 10 allocation" -- and then he goes on to give sone nore 

15:32: 08 11 voluntary information that wasn't answered by the 

15:32:11 12 question. 

15:32:12 13 ARBI TRATOR WALL: Well, yeah, but then he says 

15:32:13 14 he's going to tell you what he did on Page 90, Lines 20 

15:32:19 15 and 21, and you tell himon Line 23 go ahead. 

15:32:19 16 MR LEWN. Ckay. Fair enough. 

15:32:19 17 ARBI TRATOR WALL: All right. 

15:32: 23 18 MR. GERRARD: "Did you ever tell M. Bidsal 

15:32: 25 19 t hat ?" 

15: 32: 26 20 MR SHAPIRO "I don't renmenber specifically 

15:32: 27 21 telling himthat, but that's how we did the tax returns 

15:32:30 22 for a nunber of years.” 

15:32: 32 23 MR. GERRARD. Page 93, Line 5. 

15:32: 36 24 "Let nme ask you -- the question was, did M. -- 

15: 32: 38 do you renmenber having a conversation with M. Bidsal   
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that at the end of the day, we looked at this like the 15: 31: 36 1 

15: 31: 40 2 gains of the property's ordinary plus capital 

15:31: 43 3 transactions were neant to be 50/50 allocations because, 

15:31: 48 4 economcally, that's what was supposed to happen. So 

15:31:52 5 that was what we interpreted and what our thought 

15:31:54 6 process was when we were doing the tax returns.” 

15: 31: 58 7 MR LEWN. Excuse me. 1'mgoing to object. 

15:32: 00 8 That answer was nonresponsi ve and shoul d be stricken. 

15: 32: 03 9 The question was, "Do you understand what a step-down 

15: 32: 06 10 allocation" -- and then he goes on to give sone nore 

15:32: 08 11 voluntary information that wasn't answered by the 

15:32:11 12 question. 

15:32:12 13 ARBI TRATOR WALL: Well, yeah, but then he says 

15:32:13 14 he's going to tell you what he did on Page 90, Lines 20 

15:32:19 15 and 21, and you tell himon Line 23 go ahead. 

15:32:19 16 MR LEWN. Ckay. Fair enough. 

15:32:19 17 ARBI TRATOR WALL: All right. 

15:32: 23 18 MR. GERRARD: "Did you ever tell M. Bidsal 

15:32: 25 19 t hat ?" 

15: 32: 26 20 MR SHAPIRO "I don't renmenber specifically 

15:32: 27 21 telling himthat, but that's how we did the tax returns 

15:32:30 22 for a nunber of years.” 

15:32: 32 23 MR. GERRARD. Page 93, Line 5. 

15:32: 36 24 "Let nme ask you -- the question was, did M. -- 

15: 32: 38 do you renmenber having a conversation with M. Bidsal   
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·1· ·that at the end of the day, we looked at this like the

·2· ·gains of the property's ordinary plus capital

·3· ·transactions were meant to be 50/50 allocations because,

·4· ·economically, that's what was supposed to happen.· So

·5· ·that was what we interpreted and what our thought

·6· ·process was when we were doing the tax returns."

·7· · · · · MR. LEWIN:· Excuse me.· I'm going to object.

·8· ·That answer was nonresponsive and should be stricken.

·9· ·The question was, "Do you understand what a step-down

10· ·allocation" -- and then he goes on to give some more

11· ·voluntary information that wasn't answered by the

12· ·question.

13· · · · · ARBITRATOR WALL:· Well, yeah, but then he says

14· ·he's going to tell you what he did on Page 90, Lines 20

15· ·and 21, and you tell him on Line 23 go ahead.

16· · · · · MR. LEWIN:· Okay.· Fair enough.

17· · · · · ARBITRATOR WALL:· All right.

18· · · · · MR. GERRARD:· "Did you ever tell Mr. Bidsal

19· ·that?"

20· · · · · MR. SHAPIRO:· "I don't remember specifically

21· ·telling him that, but that's how we did the tax returns

22· ·for a number of years."

23· · · · · MR. GERRARD:· Page 93, Line 5.

24· · · · · "Let me ask you -- the question was, did Mr. --

25· ·do you remember having a conversation with Mr. Bidsal
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Page 
about how -- how the gains froma sale of Geen var | ey's 15: 32: 43 1 

15: 32: 45 2 properties, capital gains, should be distributed, 50/50 

15: 32: 48 3 or 70/30 or any other way?" 

15:32:50 4 MR. SHAPIRO "I never did. | just Emailed the 

15:32:52 5 distribution.” 

15: 32: 53 6 MR LEWN. | have an objection to the second 

15:33:00 7 sentence. | think it's msinterpreted. | think the 

15:33: 02 8 reporter got it wong and it's not responsive. 

15:33:02 9 ARBI TRATOR WALL: What do you think was wong? 

15: 33: 03 10 MR LEWN. It doesn't make any sense. | just 

15: 33: 04 11 Email ed the distribution. It doesn't nake any sense. 

15:33:08 12 ARBI TRATOR WALL: "I just Enmiled the 

15:33:10 13 distribution.” 

15:33:12 14 MR LEWN Right. It said -- the question was, 

15: 33:13 15 Did you have any conversation with M. Bidsal? He said 

15:33:15 16 he never did. That's responsive. 

15:33:15 17 ARBI TRATOR WALL: Ckay. 

15: 33: 18 18 MR LEWN. The second part said | just Email ed 

15:33: 20 19 the distribution. | don't even know what he's talking 

15:33:21 20 about. | believe the reporter probably got that wong. 

15:33: 24 21 Doesn't make any sense, and it's not responsive. 

15: 33: 27 22 MR. GERRARD: (obviously, | disagree. It is 

15: 33: 29 23 responsive. He's saying exactly what he did. 

15:33:31 24 ARBI TRATOR WALL: I'll overrule the objection. 

15:33: 34 25 MR. GERRARD: Page 96, Line 20.   
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Page 
about how -- how the gains froma sale of Geen var | ey's 15: 32: 43 1 

15: 32: 45 2 properties, capital gains, should be distributed, 50/50 

15: 32: 48 3 or 70/30 or any other way?" 

15:32:50 4 MR. SHAPIRO "I never did. | just Emailed the 

15:32:52 5 distribution.” 

15: 32: 53 6 MR LEWN. | have an objection to the second 

15:33:00 7 sentence. | think it's msinterpreted. | think the 

15:33: 02 8 reporter got it wong and it's not responsive. 

15:33:02 9 ARBI TRATOR WALL: What do you think was wong? 

15: 33: 03 10 MR LEWN. It doesn't make any sense. | just 

15: 33: 04 11 Email ed the distribution. It doesn't nake any sense. 

15:33:08 12 ARBI TRATOR WALL: "I just Enmiled the 

15:33:10 13 distribution.” 

15:33:12 14 MR LEWN Right. It said -- the question was, 

15: 33:13 15 Did you have any conversation with M. Bidsal? He said 

15:33:15 16 he never did. That's responsive. 

15:33:15 17 ARBI TRATOR WALL: Ckay. 

15: 33: 18 18 MR LEWN. The second part said | just Email ed 

15:33: 20 19 the distribution. | don't even know what he's talking 

15:33:21 20 about. | believe the reporter probably got that wong. 

15:33: 24 21 Doesn't make any sense, and it's not responsive. 

15: 33: 27 22 MR. GERRARD: (obviously, | disagree. It is 

15: 33: 29 23 responsive. He's saying exactly what he did. 

15:33:31 24 ARBI TRATOR WALL: I'll overrule the objection. 

15:33: 34 25 MR. GERRARD: Page 96, Line 20.   
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·1· ·about how -- how the gains from a sale of Green Valley's

·2· ·properties, capital gains, should be distributed, 50/50

·3· ·or 70/30 or any other way?"

·4· · · · · MR. SHAPIRO:· "I never did.· I just Emailed the

·5· ·distribution."

·6· · · · · MR. LEWIN:· I have an objection to the second

·7· ·sentence.· I think it's misinterpreted.· I think the

·8· ·reporter got it wrong and it's not responsive.

·9· · · · · ARBITRATOR WALL:· What do you think was wrong?

10· · · · · MR. LEWIN:· It doesn't make any sense.· I just

11· ·Emailed the distribution.· It doesn't make any sense.

12· · · · · ARBITRATOR WALL:· "I just Emailed the

13· ·distribution."

14· · · · · MR. LEWIN:· Right.· It said -- the question was,

15· ·Did you have any conversation with Mr. Bidsal?· He said

16· ·he never did.· That's responsive.

17· · · · · ARBITRATOR WALL:· Okay.

18· · · · · MR. LEWIN:· The second part said I just Emailed

19· ·the distribution.· I don't even know what he's talking

20· ·about.· I believe the reporter probably got that wrong.

21· ·Doesn't make any sense, and it's not responsive.

22· · · · · MR. GERRARD:· Obviously, I disagree.· It is

23· ·responsive.· He's saying exactly what he did.

24· · · · · ARBITRATOR WALL:· I'll overrule the objection.

25· · · · · MR. GERRARD:· Page 96, Line 20.
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"In connection with the preparation of the & een 15:33: 37 1 

15: 33: 39 2 Valley tax returns, did you treat depreciation as 

15: 33: 43 3 ordinary itemor a capital itemor any of then" 

15:33:49 4 By M. Lewin, "Do you have the question in m nd? 

15: 33:53 5 Do you have the last question?" 

15: 33: 57 6 MR SHAPIRO "Well, | think your question was, 

15: 33: 58 7 is depreciation an ordinary incone itemor a capital 

15:34: 01 8 item and depreciation is a reduction of ordinary 

15: 34: 03 9 incone, rental incone, so it actually is an ordinary 

15: 34: 06 10 deduction. And then when you sell the property, it 

15:34: 10 11 actually gets recogni zed as part of the gain, the 

15:34:15 12 recapture of it." 

15:34: 16 13 MR. GERRARD. Page 98, Line 4. 

15:34: 21 14 "Okay. And can you tell fromlooking at this tax 

15:34: 24 15 return whether it is -- whether the financial 

15: 34: 27 16 transactions of Green Valley are being reported on cash 

15:34:30 17 or accrual basis?" 

15: 34: 32 18 MR SHAPIRO "They're on a cash basis." 

15:34:35 19 MR. CERRARD:. Page 99, Line 21 

15:34: 37 20 "And in terns of -- in terns of allocating 

15:34: 40 21 profits and | osses that -- the depreciation that was 

15:34: 44 22 either -- reported for 2016 is a deduction agai nst 

15: 34: 48 23 ordinary income; right?" 

15: 34: 49 24 MR. SHAPIRO. "Yes." 

15:34:52 25 MR GERRARD. Page 101, Line 23.   
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Page 
"In connection with the preparation of the & een 15:33: 37 1 

15: 33: 39 2 Valley tax returns, did you treat depreciation as 

15: 33: 43 3 ordinary itemor a capital itemor any of then" 

15:33:49 4 By M. Lewin, "Do you have the question in m nd? 

15: 33:53 5 Do you have the last question?" 

15: 33: 57 6 MR SHAPIRO "Well, | think your question was, 

15: 33: 58 7 is depreciation an ordinary incone itemor a capital 

15:34: 01 8 item and depreciation is a reduction of ordinary 

15: 34: 03 9 incone, rental incone, so it actually is an ordinary 

15: 34: 06 10 deduction. And then when you sell the property, it 

15:34: 10 11 actually gets recogni zed as part of the gain, the 

15:34:15 12 recapture of it." 

15:34: 16 13 MR. GERRARD. Page 98, Line 4. 

15:34: 21 14 "Okay. And can you tell fromlooking at this tax 

15:34: 24 15 return whether it is -- whether the financial 

15: 34: 27 16 transactions of Green Valley are being reported on cash 

15:34:30 17 or accrual basis?" 

15: 34: 32 18 MR SHAPIRO "They're on a cash basis." 

15:34:35 19 MR. CERRARD:. Page 99, Line 21 

15:34: 37 20 "And in terns of -- in terns of allocating 

15:34: 40 21 profits and | osses that -- the depreciation that was 

15:34: 44 22 either -- reported for 2016 is a deduction agai nst 

15: 34: 48 23 ordinary income; right?" 

15: 34: 49 24 MR. SHAPIRO. "Yes." 

15:34:52 25 MR GERRARD. Page 101, Line 23.   
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·1· · · · · "In connection with the preparation of the Green

·2· ·Valley tax returns, did you treat depreciation as

·3· ·ordinary item or a capital item or any of them?"

·4· · · · · By Mr. Lewin, "Do you have the question in mind?

·5· ·Do you have the last question?"

·6· · · · · MR. SHAPIRO:· "Well, I think your question was,

·7· ·is depreciation an ordinary income item or a capital

·8· ·item, and depreciation is a reduction of ordinary

·9· ·income, rental income, so it actually is an ordinary

10· ·deduction.· And then when you sell the property, it

11· ·actually gets recognized as part of the gain, the

12· ·recapture of it."

13· · · · · MR. GERRARD:· Page 98, Line 4.

14· · · · · "Okay.· And can you tell from looking at this tax

15· ·return whether it is -- whether the financial

16· ·transactions of Green Valley are being reported on cash

17· ·or accrual basis?"

18· · · · · MR. SHAPIRO:· "They're on a cash basis."

19· · · · · MR. GERRARD:· Page 99, Line 21.

20· · · · · "And in terms of -- in terms of allocating

21· ·profits and losses that -- the depreciation that was

22· ·either -- reported for 2016 is a deduction against

23· ·ordinary income; right?"

24· · · · · MR. SHAPIRO:· "Yes."

25· · · · · MR. GERRARD:· Page 101, Line 23.
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15:35: 00 1 "Did M. Bidsal ask you whether the" -- ho! d on. 

15: 35: 08 2 Make sure I'min the right place -- $72,278 of 

15: 35: 12 3 depreciation for 2016 could be distributed as ordi nary 

15: 35: 16 4 incone to the menbers?" 

15: 35: 18 5 MR SHAPIRO "No, | didn't have a discussion 

15:35:20 6 wth Shawn Bidsal specifically on that. [It's just 

15: 35: 23 7 depreciation being a deduction against rental incone, 

15: 35: 26 8 and rental income being ordinary incone, it gets 

15:35: 28 9 allocated on the basis of the percentage interest, so 

15:35:31 10 it's 50/50. So it's just -- that's customarily what is 

15:35: 36 11 done." 

15: 35: 38 12 MR. LEWN. Excuse ne. | object to the |ast 

15:35:43 13 sentence. [It's nonresponsive. It's also an opinion. 

15: 35: 47 14 He wasn't designated as an expert. MM. Gerrard 

15: 35: 52 15 mentioned several tines throughout the deposition that 

15: 35: 56 16 he shouldn't -- he wasn't designated as an expert. 

15: 36: 02 17 Expert opinion should not be applicable to him He's 

15: 36: 05 18 testifying as to what is customary. 

15: 36: 07 19 MR. GERRARD: He's not testifying as an expert. 

15: 36: 09 20 He's testifying about why he did what he did. 

15: 36: 10 21 ARBI TRATOR WALL: I'm going to overrule the 

15:36: 11 22 objection. I'mnot taking it as an expert opinion. 

15:36: 18 23 MR. GERRARD: Line 8. 

15: 36: 19 24 "And did you -- are you saying you had a 

15: 36: 20 25 discussion with M. Bidsal about that or you didn't? |   
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15:35: 00 1 "Did M. Bidsal ask you whether the" -- ho! d on. 

15: 35: 08 2 Make sure I'min the right place -- $72,278 of 

15: 35: 12 3 depreciation for 2016 could be distributed as ordi nary 

15: 35: 16 4 incone to the menbers?" 

15: 35: 18 5 MR SHAPIRO "No, | didn't have a discussion 

15:35:20 6 wth Shawn Bidsal specifically on that. [It's just 

15: 35: 23 7 depreciation being a deduction against rental incone, 

15: 35: 26 8 and rental income being ordinary incone, it gets 

15:35: 28 9 allocated on the basis of the percentage interest, so 

15:35:31 10 it's 50/50. So it's just -- that's customarily what is 

15:35: 36 11 done." 

15: 35: 38 12 MR. LEWN. Excuse ne. | object to the |ast 

15:35:43 13 sentence. [It's nonresponsive. It's also an opinion. 

15: 35: 47 14 He wasn't designated as an expert. MM. Gerrard 

15: 35: 52 15 mentioned several tines throughout the deposition that 

15: 35: 56 16 he shouldn't -- he wasn't designated as an expert. 

15: 36: 02 17 Expert opinion should not be applicable to him He's 

15: 36: 05 18 testifying as to what is customary. 

15: 36: 07 19 MR. GERRARD: He's not testifying as an expert. 

15: 36: 09 20 He's testifying about why he did what he did. 

15: 36: 10 21 ARBI TRATOR WALL: I'm going to overrule the 

15:36: 11 22 objection. I'mnot taking it as an expert opinion. 

15:36: 18 23 MR. GERRARD: Line 8. 

15: 36: 19 24 "And did you -- are you saying you had a 

15: 36: 20 25 discussion with M. Bidsal about that or you didn't? |   
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·1· · · · · "Did Mr. Bidsal ask you whether the" -- hold on.

·2· ·Make sure I'm in the right place -- $72,278 of

·3· ·depreciation for 2016 could be distributed as ordinary

·4· ·income to the members?"

·5· · · · · MR. SHAPIRO:· "No, I didn't have a discussion

·6· ·with Shawn Bidsal specifically on that.· It's just

·7· ·depreciation being a deduction against rental income,

·8· ·and rental income being ordinary income, it gets

·9· ·allocated on the basis of the percentage interest, so

10· ·it's 50/50.· So it's just -- that's customarily what is

11· ·done."

12· · · · · MR. LEWIN:· Excuse me.· I object to the last

13· ·sentence.· It's nonresponsive.· It's also an opinion.

14· ·He wasn't designated as an expert.· Mr. Gerrard

15· ·mentioned several times throughout the deposition that

16· ·he shouldn't -- he wasn't designated as an expert.

17· ·Expert opinion should not be applicable to him.· He's

18· ·testifying as to what is customary.

19· · · · · MR. GERRARD:· He's not testifying as an expert.

20· ·He's testifying about why he did what he did.

21· · · · · ARBITRATOR WALL:· I'm going to overrule the

22· ·objection.· I'm not taking it as an expert opinion.

23· · · · · MR. GERRARD:· Line 8.

24· · · · · "And did you -- are you saying you had a

25· ·discussion with Mr. Bidsal about that or you didn't?  I
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15: 36: 20 1 don't understand." age 

15:36: 25 2 MR. SHAPIRG "No, | don't think | would have had 

15: 36: 26 3 a discussion with Bidsal about that because it's just 

15: 36: 28 4 customary to treat it as a rental expense and allocate 

15: 36: 33 5 it according to the -- according to the percentages." 

15:36: 35 6 MR. CERRARD: Page 111. 

15: 36: 37 7 ARBlI TRATOR WALL: Hold on. Let's go back. To ne 

15: 36: 39 8 that underscores the previous objection when he's 

15: 36: 43 9 talking about it's customary is that the reason he 

15: 36: 46 10 didn't tell M. Bidsal is because it's customary for him 

15: 36: 48 11 to do that. So I think that's additional basis to 

15: 36: 52 12 overrule the objection. 

15: 36: 55 13 MR. CERRARD: Page 111, Line 23. 

15: 36: 58 14 MR LEWN. Slow down just a second until | get 

15:37:00 15 

15:37:00 16 ARBI TRATOR WALL: What was it? 

15:37:01 17 MR. GERRARD. Page 111, Line 23. This is 

15: 37: 06 18 starting ny exam nation. Everybody there? 

15:37:12 19 MR. LEWN: Yep. 

15:37:14 20 MR. CERRARD: "Page 12 has a heading wthout a 

15:37: 15 21 nunber. It says 'Distribution of Profits." Do you see 

15:37:18 22 t hat ?" 

15:37:19 23 MR SHAPIRO "Yes, | do." 

15:37: 20 24 MR. GERRARD: "And right underneath that is a 

15:37:21 25 paragraph that says, 'The profits of the Limted   
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15: 36: 20 1 don't understand." age 

15:36: 25 2 MR. SHAPIRG "No, | don't think | would have had 

15: 36: 26 3 a discussion with Bidsal about that because it's just 

15: 36: 28 4 customary to treat it as a rental expense and allocate 

15: 36: 33 5 it according to the -- according to the percentages." 

15:36: 35 6 MR. CERRARD: Page 111. 

15: 36: 37 7 ARBlI TRATOR WALL: Hold on. Let's go back. To ne 

15: 36: 39 8 that underscores the previous objection when he's 

15: 36: 43 9 talking about it's customary is that the reason he 

15: 36: 46 10 didn't tell M. Bidsal is because it's customary for him 

15: 36: 48 11 to do that. So I think that's additional basis to 

15: 36: 52 12 overrule the objection. 

15: 36: 55 13 MR. CERRARD: Page 111, Line 23. 

15: 36: 58 14 MR LEWN. Slow down just a second until | get 

15:37:00 15 

15:37:00 16 ARBI TRATOR WALL: What was it? 

15:37:01 17 MR. GERRARD. Page 111, Line 23. This is 

15: 37: 06 18 starting ny exam nation. Everybody there? 

15:37:12 19 MR. LEWN: Yep. 

15:37:14 20 MR. CERRARD: "Page 12 has a heading wthout a 

15:37: 15 21 nunber. It says 'Distribution of Profits." Do you see 

15:37:18 22 t hat ?" 

15:37:19 23 MR SHAPIRO "Yes, | do." 

15:37: 20 24 MR. GERRARD: "And right underneath that is a 

15:37:21 25 paragraph that says, 'The profits of the Limted   
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·1· ·don't understand."

·2· · · · · MR. SHAPIRO:· "No, I don't think I would have had

·3· ·a discussion with Bidsal about that because it's just

·4· ·customary to treat it as a rental expense and allocate

·5· ·it according to the -- according to the percentages."

·6· · · · · MR. GERRARD:· Page 111.

·7· · · · · ARBITRATOR WALL:· Hold on.· Let's go back.· To me

·8· ·that underscores the previous objection when he's

·9· ·talking about it's customary is that the reason he

10· ·didn't tell Mr. Bidsal is because it's customary for him

11· ·to do that.· So I think that's additional basis to

12· ·overrule the objection.

13· · · · · MR. GERRARD:· Page 111, Line 23.

14· · · · · MR. LEWIN:· Slow down just a second until I get

15· ·there.

16· · · · · ARBITRATOR WALL:· What was it?

17· · · · · MR. GERRARD:· Page 111, Line 23.· This is

18· ·starting my examination.· Everybody there?

19· · · · · MR. LEWIN:· Yep.

20· · · · · MR. GERRARD:· "Page 12 has a heading without a

21· ·number.· It says 'Distribution of Profits.'· Do you see

22· ·that?"

23· · · · · MR. SHAPIRO:· "Yes, I do."

24· · · · · MR. GERRARD:· "And right underneath that is a

25· ·paragraph that says, 'The profits of the Limited
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at Exhibit A. 

Page 
Liability Conpany shall be distributed to the Menbers, 

fromtine to time, as permitted under |aw and as 

determ ned by the Manager, provided however, that al 

distributions shall be in accordance with Exhibit B.' 

"Do you see that?" 

MR. SHAPIRO. "I do." 

MR GERRARD: "Ckay. And | just want you to 

remenber that provision where it tal ks about 

distributions will be done in accordance with Exhibit B 

And now let's turn, if you would, to Exhibit A -- well, 

actually, let's turn to Page 17 first, Page 17." 

MR. SHAPI RO. "Ckay." 

MR GERRARD: "And on Page 17, do you see there's 

like a Nunber 1 at the top of the page?” 

MR. SHAPIRO "Yes." 

MR. GERRARD: "And the heading says ' Tax 

And then it says, 'The provisions of 

Exhibit A attached hereto are incorporated by reference 

as if fully rewitten herein. 

"Do you see that?" 

MR. SHAPIRO "I do." 

MR. CERRARD: "Ckay. So basically this is 

telling us that Exhibit Ais going to be the tax 

provi sions of this operating agreenent. So let's |ook 

That starts at Page 22."   
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at Exhibit A. 

Page 
Liability Conpany shall be distributed to the Menbers, 

fromtine to time, as permitted under |aw and as 

determ ned by the Manager, provided however, that al 

distributions shall be in accordance with Exhibit B.' 

"Do you see that?" 

MR. SHAPIRO. "I do." 

MR GERRARD: "Ckay. And | just want you to 

remenber that provision where it tal ks about 

distributions will be done in accordance with Exhibit B 

And now let's turn, if you would, to Exhibit A -- well, 

actually, let's turn to Page 17 first, Page 17." 

MR. SHAPI RO. "Ckay." 

MR GERRARD: "And on Page 17, do you see there's 

like a Nunber 1 at the top of the page?” 

MR. SHAPIRO "Yes." 

MR. GERRARD: "And the heading says ' Tax 

And then it says, 'The provisions of 

Exhibit A attached hereto are incorporated by reference 

as if fully rewitten herein. 

"Do you see that?" 

MR. SHAPIRO "I do." 

MR. CERRARD: "Ckay. So basically this is 

telling us that Exhibit Ais going to be the tax 

provi sions of this operating agreenent. So let's |ook 

That starts at Page 22."   
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·1· ·Liability Company shall be distributed to the Members,

·2· ·from time to time, as permitted under law and as

·3· ·determined by the Manager, provided however, that all

·4· ·distributions shall be in accordance with Exhibit B.'

·5· · · · · "Do you see that?"

·6· · · · · MR. SHAPIRO:· "I do."

·7· · · · · MR. GERRARD:· "Okay.· And I just want you to

·8· ·remember that provision where it talks about

·9· ·distributions will be done in accordance with Exhibit B.

10· ·And now let's turn, if you would, to Exhibit A -- well,

11· ·actually, let's turn to Page 17 first, Page 17."

12· · · · · MR. SHAPIRO:· "Okay."

13· · · · · MR. GERRARD:· "And on Page 17, do you see there's

14· ·like a Number 1 at the top of the page?"

15· · · · · MR. SHAPIRO:· "Yes."

16· · · · · MR. GERRARD:· "And the heading says 'Tax

17· ·Provisions'?· And then it says, 'The provisions of

18· ·Exhibit A attached hereto are incorporated by reference

19· ·as if fully rewritten herein.'

20· · · · · "Do you see that?"

21· · · · · MR. SHAPIRO:· "I do."

22· · · · · MR. GERRARD:· "Okay.· So basically this is

23· ·telling us that Exhibit A is going to be the tax

24· ·provisions of this operating agreement.· So let's look

25· ·at Exhibit A.· That starts at Page 22."
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15:38: 17 1 MR. SHAPIRO. "Ckay." age 

15:38:18 2 MR. GERRARD: "And M. Lew n asked you about 

15:38: 20 3 Section 4.1.1 that tal ks about setting up capital 

15: 38: 25 4 accounts. Do you see where that starts?” 

15: 38: 27 5 MR. SHAPIRO "Yes." 

15: 38: 27 6 MR. GERRARD: "And ny understanding from reading 

15: 38: 28 7 this, it just says that each nenber will have a capital 

15: 38: 31 8 account. It wll be set up in accordance with Section 

15: 38: 36 9 704(b) of the Code. And then says under 4.1.1.1 that 

15: 38: 40 10 that capital account will be increased by certain 

15: 38: 43 11 t hi ngs; correct?" 

15:38: 44 12 MR. SHAPIRO "Yes." 

15: 38: 46 13 MR. GERRARD: "Which would include noney 

15: 38: 48 14 contributed by that nenber to the conpany; right?" 

15: 38: 52 15 MR. SHAPIRO "Correct." 

15: 38: 52 16 MR LEWN | withdraw the objection. 

15:38: 53 17 ARBI TRATOR WALL: All right. 

15: 38: 56 18 MR. CERRARD: "And then it tal ks about in Number 

15: 38: 57 19 2, the fair market value of the property contributed by 

15: 38: 57 20 each nenber; right? 

15: 38: 57 21 MR. SHAPIRO "Correct." 

15: 38: 58 22 MR. GERRARD: "And then Number 3, allocation to 

15:39: 00 23 the nmenbers of incone and gain; correct?" 

15:39: 02 24 MR. SHAPIRO. "Correct." 

15: 39: 03 25 MR. GERRARD: "And then in the next section,   
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15:38: 17 1 MR. SHAPIRO. "Ckay." age 

15:38:18 2 MR. GERRARD: "And M. Lew n asked you about 

15:38: 20 3 Section 4.1.1 that tal ks about setting up capital 

15: 38: 25 4 accounts. Do you see where that starts?” 

15: 38: 27 5 MR. SHAPIRO "Yes." 

15: 38: 27 6 MR. GERRARD: "And ny understanding from reading 

15: 38: 28 7 this, it just says that each nenber will have a capital 

15: 38: 31 8 account. It wll be set up in accordance with Section 

15: 38: 36 9 704(b) of the Code. And then says under 4.1.1.1 that 

15: 38: 40 10 that capital account will be increased by certain 

15: 38: 43 11 t hi ngs; correct?" 

15:38: 44 12 MR. SHAPIRO "Yes." 

15: 38: 46 13 MR. GERRARD: "Which would include noney 

15: 38: 48 14 contributed by that nenber to the conpany; right?" 

15: 38: 52 15 MR. SHAPIRO "Correct." 

15: 38: 52 16 MR LEWN | withdraw the objection. 

15:38: 53 17 ARBI TRATOR WALL: All right. 

15: 38: 56 18 MR. CERRARD: "And then it tal ks about in Number 

15: 38: 57 19 2, the fair market value of the property contributed by 

15: 38: 57 20 each nenber; right? 

15: 38: 57 21 MR. SHAPIRO "Correct." 

15: 38: 58 22 MR. GERRARD: "And then Number 3, allocation to 

15:39: 00 23 the nmenbers of incone and gain; correct?" 

15:39: 02 24 MR. SHAPIRO. "Correct." 

15: 39: 03 25 MR. GERRARD: "And then in the next section,   
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·1· · · · · MR. SHAPIRO:· "Okay."

·2· · · · · MR. GERRARD:· "And Mr. Lewin asked you about

·3· ·Section 4.1.1 that talks about setting up capital

·4· ·accounts.· Do you see where that starts?"

·5· · · · · MR. SHAPIRO:· "Yes."

·6· · · · · MR. GERRARD:· "And my understanding from reading

·7· ·this, it just says that each member will have a capital

·8· ·account.· It will be set up in accordance with Section

·9· ·704(b) of the Code.· And then says under 4.1.1.1 that

10· ·that capital account will be increased by certain

11· ·things; correct?"

12· · · · · MR. SHAPIRO:· "Yes."

13· · · · · MR. GERRARD:· "Which would include money

14· ·contributed by that member to the company; right?"

15· · · · · MR. SHAPIRO:· "Correct."

16· · · · · MR. LEWIN:· I withdraw the objection.

17· · · · · ARBITRATOR WALL:· All right.

18· · · · · MR. GERRARD:· "And then it talks about in Number

19· ·2, the fair market value of the property contributed by

20· ·each member; right?

21· · · · · MR. SHAPIRO:· "Correct."

22· · · · · MR. GERRARD:· "And then Number 3, allocation to

23· ·the members of income and gain; correct?"

24· · · · · MR. SHAPIRO:· "Correct."

25· · · · · MR. GERRARD:· "And then in the next section,
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Pa 
4.1.2, it says that capital account's going to be 15:39: 06 1 

15: 39: 09 2 decreased by, Nunber 1, noney distributed to each 

15:39:12 3 menber; correct?" 

15:39:13 4 MR. SHAPIRO "Yes." 

15:39:13 5 MR. CERRARD: "And then skip to the end, Number 

15:39:15 6 4, allocations to that nmenber a | oss and deduction. Do 

15:39: 19 7 you see that?" 

15:39: 20 8 MR. SHAPIRO "Yes." 

15: 39: 20 9 MR. GERRARD: "Not hing about what | just read is 

15: 39: 22 10 inconsistent with the way you handl ed the accounting of 

15:39: 25 11 the capital accounts, is it?" 

15: 39: 28 12 MR LEWN. Objection. That calls -- that calls 

15:39: 29 13 for an inadm ssi ble opinion. 

15:39:31 14 MR. CERRARD: Well, we didn't ask himfor an 

15: 39: 33 15 opinion. W asked if it was -- if the way he handl ed 

15: 39: 36 16 the accounting was consistent with these provisions. 

15:39: 41 17 MR LEWN. | also object that it |acks 

15:39: 44 18 foundation. There's no foundation that he was aware of 

15: 39: 47 19 how the accounting of the capital accounts -- what the 

15:39: 52 20 basis was for any opinions he had to gave. 

15: 39: 57 21 ARBI TRATOR WALL: I'll overrule the objection and 

15: 39: 57 22 allow the testinony. 

15: 39: 59 23 MR SHAPIRO "I believe we prepared the tax 

15: 40: 01 24 returns on a basis consistent with -- with this 

15: 40: 04 25 section.”   
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Pa 
4.1.2, it says that capital account's going to be 15:39: 06 1 

15: 39: 09 2 decreased by, Nunber 1, noney distributed to each 

15:39:12 3 menber; correct?" 

15:39:13 4 MR. SHAPIRO "Yes." 

15:39:13 5 MR. CERRARD: "And then skip to the end, Number 

15:39:15 6 4, allocations to that nmenber a | oss and deduction. Do 

15:39: 19 7 you see that?" 

15:39: 20 8 MR. SHAPIRO "Yes." 

15: 39: 20 9 MR. GERRARD: "Not hing about what | just read is 

15: 39: 22 10 inconsistent with the way you handl ed the accounting of 

15:39: 25 11 the capital accounts, is it?" 

15: 39: 28 12 MR LEWN. Objection. That calls -- that calls 

15:39: 29 13 for an inadm ssi ble opinion. 

15:39:31 14 MR. CERRARD: Well, we didn't ask himfor an 

15: 39: 33 15 opinion. W asked if it was -- if the way he handl ed 

15: 39: 36 16 the accounting was consistent with these provisions. 

15:39: 41 17 MR LEWN. | also object that it |acks 

15:39: 44 18 foundation. There's no foundation that he was aware of 

15: 39: 47 19 how the accounting of the capital accounts -- what the 

15:39: 52 20 basis was for any opinions he had to gave. 

15: 39: 57 21 ARBI TRATOR WALL: I'll overrule the objection and 

15: 39: 57 22 allow the testinony. 

15: 39: 59 23 MR SHAPIRO "I believe we prepared the tax 

15: 40: 01 24 returns on a basis consistent with -- with this 

15: 40: 04 25 section.”   
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·1· ·4.1.2, it says that capital account's going to be

·2· ·decreased by, Number 1, money distributed to each

·3· ·member; correct?"

·4· · · · · MR. SHAPIRO:· "Yes."

·5· · · · · MR. GERRARD:· "And then skip to the end, Number

·6· ·4, allocations to that member a loss and deduction.· Do

·7· ·you see that?"

·8· · · · · MR. SHAPIRO:· "Yes."

·9· · · · · MR. GERRARD:· "Nothing about what I just read is

10· ·inconsistent with the way you handled the accounting of

11· ·the capital accounts, is it?"

12· · · · · MR. LEWIN:· Objection.· That calls -- that calls

13· ·for an inadmissible opinion.

14· · · · · MR. GERRARD:· Well, we didn't ask him for an

15· ·opinion.· We asked if it was -- if the way he handled

16· ·the accounting was consistent with these provisions.

17· · · · · MR. LEWIN:· I also object that it lacks

18· ·foundation.· There's no foundation that he was aware of

19· ·how the accounting of the capital accounts -- what the

20· ·basis was for any opinions he had to gave.

21· · · · · ARBITRATOR WALL:· I'll overrule the objection and

22· ·allow the testimony.

23· · · · · MR. SHAPIRO:· "I believe we prepared the tax

24· ·returns on a basis consistent with -- with this

25· ·section."
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g 
ARBI TRATOR WALL: Wait. There was a question on 15:40: 05 1 

15: 40: 06 2 Line 5 we didn't get to yet. 

15:40:09 3 MR. SHAPI RO Ckay. 

15:40: 14 4 MR. GERRARD: | lost ny place. 

15:40: 17 5 ARBI TRATOR WALL: Page 115. 

15:40: 20 6 MR. GERRARD: Line 5. 

15: 40: 21 7 "To your know edge, did you act consistently with 

15: 40: 24 8 this manner of increasing and decreasing capital 

15:40: 28 9 accounts?” 

15: 40: 28 10 MR LEWN. | had another objection to the form 

15: 40: 30 11 of the question. 

15:40:31 12 ARBI TRATOR WALL: What was it? 

15: 40: 32 13 MR LEWN. Acting consistent with, I'mnot sure 

15: 40: 36 14 what that neans. [It's not show ng what he's acting -- 

15: 40: 40 15 what is he doing and acting consistently with. [Is he 

15: 40: 44 16 wal king around? Is he getting the tax returns to his 

15: 40: 47 17 peopl e? This doesn't pin down anything. 

15: 40: 50 18 ARBI TRATOR WALL: I'Il overrule the objection. 

15: 40: 52 19 MR. SHAPIRO. "I believe we returned the tax 

15: 40: 55 20 returns on a basis consist with -- with this section.” 

15:40:59 21 MR. CERRARD: "Okay. And then |ook at the next 

15:41: 01 22 page, please. And specifically Section 5.1." 

15:41: 04 23 MR SHAPI RO  "Ckay." 

15:41: 04 24 MR. CERRARD: "You see where it tal ks about 

15:41: 07 25 allocations, 5.1? Says, 'Allocation of Profits and   
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g 
ARBI TRATOR WALL: Wait. There was a question on 15:40: 05 1 

15: 40: 06 2 Line 5 we didn't get to yet. 

15:40:09 3 MR. SHAPI RO Ckay. 

15:40: 14 4 MR. GERRARD: | lost ny place. 

15:40: 17 5 ARBI TRATOR WALL: Page 115. 

15:40: 20 6 MR. GERRARD: Line 5. 

15: 40: 21 7 "To your know edge, did you act consistently with 

15: 40: 24 8 this manner of increasing and decreasing capital 

15:40: 28 9 accounts?” 

15: 40: 28 10 MR LEWN. | had another objection to the form 

15: 40: 30 11 of the question. 

15:40:31 12 ARBI TRATOR WALL: What was it? 

15: 40: 32 13 MR LEWN. Acting consistent with, I'mnot sure 

15: 40: 36 14 what that neans. [It's not show ng what he's acting -- 

15: 40: 40 15 what is he doing and acting consistently with. [Is he 

15: 40: 44 16 wal king around? Is he getting the tax returns to his 

15: 40: 47 17 peopl e? This doesn't pin down anything. 

15: 40: 50 18 ARBI TRATOR WALL: I'Il overrule the objection. 

15: 40: 52 19 MR. SHAPIRO. "I believe we returned the tax 

15: 40: 55 20 returns on a basis consist with -- with this section.” 

15:40:59 21 MR. CERRARD: "Okay. And then |ook at the next 

15:41: 01 22 page, please. And specifically Section 5.1." 

15:41: 04 23 MR SHAPI RO  "Ckay." 

15:41: 04 24 MR. CERRARD: "You see where it tal ks about 

15:41: 07 25 allocations, 5.1? Says, 'Allocation of Profits and   
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·1· · · · · ARBITRATOR WALL:· Wait.· There was a question on

·2· ·Line 5 we didn't get to yet.

·3· · · · · MR. SHAPIRO:· Okay.

·4· · · · · MR. GERRARD:· I lost my place.

·5· · · · · ARBITRATOR WALL:· Page 115.

·6· · · · · MR. GERRARD:· Line 5.

·7· · · · · "To your knowledge, did you act consistently with

·8· ·this manner of increasing and decreasing capital

·9· ·accounts?"

10· · · · · MR. LEWIN:· I had another objection to the form

11· ·of the question.

12· · · · · ARBITRATOR WALL:· What was it?

13· · · · · MR. LEWIN:· Acting consistent with, I'm not sure

14· ·what that means.· It's not showing what he's acting --

15· ·what is he doing and acting consistently with.· Is he

16· ·walking around?· Is he getting the tax returns to his

17· ·people?· This doesn't pin down anything.

18· · · · · ARBITRATOR WALL:· I'll overrule the objection.

19· · · · · MR. SHAPIRO:· "I believe we returned the tax

20· ·returns on a basis consist with -- with this section."

21· · · · · MR. GERRARD:· "Okay.· And then look at the next

22· ·page, please.· And specifically Section 5.1."

23· · · · · MR. SHAPIRO:· "Okay."

24· · · · · MR. GERRARD:· "You see where it talks about

25· ·allocations, 5.1?· Says, 'Allocation of Profits and
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15:41: 10 1 | osses' and for 'Tax and Accounting Matters’; cor root 7 

15:41:12 2 MR. SHAPIRO "Yes." 

15:41:13 3 MR. GERRARD: "So let's look at -- it starts out 

15:41:15 4 by saying, 'Each Menber's distributive share of incone, 

15:41:19 5 gain, loss, deduction or credit,’ and then you just go 

15:41: 22 6 to the end of that paragraph, says 'shall be determ ned 

15:41: 26 7 as follows." And go to 5.1.1.1 and it says, 'Except as 

15:41: 34 8 ot herwi se provided... Section 1.1... itens of incone, 

15:41: 38 9 gain, loss, deduction or credit (or itens thereof) shal 

15:41: 42 10 be allocated among the nmenbers in proportion to their 

15:41: 47 11 Percentage Interests’ -- capital P percentage, capital | 

15: 41: 52 12 interest -- "as set forth in the Exhibit 'B,' subject to 

15:41:52 13 the Preferred Allocation schedule contained in Exhibit 

15:41:52 14 'B." 

15:41:52 15 "Do you see that?" 

15:41:56 16 MR. SHAPIRO "Yes." 

15: 41: 57 17 MR. GERRARD: "So the terns 'incone, gain, |oss, 

15:42:00 18 deduction or credit,’ that covers everything doesn't, 

15:42:02 19 it?" 

15:42: 03 20 MR. SHAPIRG "I believe so." 

15: 42: 04 21 MR LEWN | withdraw the objection. 

15: 42: 05 22 MR. GERRARD: "Everything that can be allocated 

15:42:09 23 on the tax return would be covered by those four terns; 

15:42:09 24 correct?" 

15:42:10 25 MR. SHAPIRG "I believe so."   
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15:41: 10 1 | osses' and for 'Tax and Accounting Matters’; cor root 7 

15:41:12 2 MR. SHAPIRO "Yes." 

15:41:13 3 MR. GERRARD: "So let's look at -- it starts out 

15:41:15 4 by saying, 'Each Menber's distributive share of incone, 

15:41:19 5 gain, loss, deduction or credit,’ and then you just go 

15:41: 22 6 to the end of that paragraph, says 'shall be determ ned 

15:41: 26 7 as follows." And go to 5.1.1.1 and it says, 'Except as 

15:41: 34 8 ot herwi se provided... Section 1.1... itens of incone, 

15:41: 38 9 gain, loss, deduction or credit (or itens thereof) shal 

15:41: 42 10 be allocated among the nmenbers in proportion to their 

15:41: 47 11 Percentage Interests’ -- capital P percentage, capital | 

15: 41: 52 12 interest -- "as set forth in the Exhibit 'B,' subject to 

15:41:52 13 the Preferred Allocation schedule contained in Exhibit 

15:41:52 14 'B." 

15:41:52 15 "Do you see that?" 

15:41:56 16 MR. SHAPIRO "Yes." 

15: 41: 57 17 MR. GERRARD: "So the terns 'incone, gain, |oss, 

15:42:00 18 deduction or credit,’ that covers everything doesn't, 

15:42:02 19 it?" 

15:42: 03 20 MR. SHAPIRG "I believe so." 

15: 42: 04 21 MR LEWN | withdraw the objection. 

15: 42: 05 22 MR. GERRARD: "Everything that can be allocated 

15:42:09 23 on the tax return would be covered by those four terns; 

15:42:09 24 correct?" 

15:42:10 25 MR. SHAPIRG "I believe so."   
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·1· ·losses' and for 'Tax and Accounting Matters'; correct?"

·2· · · · · MR. SHAPIRO:· "Yes."

·3· · · · · MR. GERRARD:· "So let's look at -- it starts out

·4· ·by saying, 'Each Member's distributive share of income,

·5· ·gain, loss, deduction or credit,' and then you just go

·6· ·to the end of that paragraph, says 'shall be determined

·7· ·as follows.'· And go to 5.1.1.1 and it says, 'Except as

·8· ·otherwise provided... Section 1.1... items of income,

·9· ·gain, loss, deduction or credit (or items thereof) shall

10· ·be allocated among the members in proportion to their

11· ·Percentage Interests' -- capital P percentage, capital I

12· ·interest -- 'as set forth in the Exhibit 'B,' subject to

13· ·the Preferred Allocation schedule contained in Exhibit

14· ·'B.'

15· · · · · "Do you see that?"

16· · · · · MR. SHAPIRO:· "Yes."

17· · · · · MR. GERRARD:· "So the terms 'income, gain, loss,

18· ·deduction or credit,' that covers everything doesn't,

19· ·it?"

20· · · · · MR. SHAPIRO:· "I believe so."

21· · · · · MR. LEWIN:· I withdraw the objection.

22· · · · · MR. GERRARD:· "Everything that can be allocated

23· ·on the tax return would be covered by those four terms;

24· ·correct?"

25· · · · · MR. SHAPIRO:· "I believe so."
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Page 
MR. GERRARD: "That would include depreci ation, 15:42:11 1 

15:42: 14 2 wouldn't it?" 

15:42:15 3 MR. SHAPIRO "Yes, yes." 

15:42:16 4 MR. CERRARD: "So let's look at Exhibit B, which 

15:42:19 5 is where it tells us to look. And keep your -- | know 

15:42:19 6 it's hard because we're | ooking on a conputer screen, 

15: 42: 23 7 but renenber the section we just read said it will be 

15: 42: 26 8 allocated in proportion to their Percentage Interest as 

15:42:30 9 set forth in Exhibit B. So let's look at Exhibit B, 

15:42: 34 10 which is on Page 28. Let nme know when you have that 

15:42: 37 11 up." 

15:42: 38 12 MR. SHAPIRG "I got it." 

15:42: 40 13 MR GERRARD: "Ckay. And so here on Exhibit B, 

15:42: 42 14 there is a heading right at the top on the left-hand 

15:42: 43 15 side of the page that uses that same defined term 

15:42: 45 16 Percentage Interest, 'Menber's Percentage Interest’; 

15:42: 49 17 correct?" 

15:42:50 18 MR. SHAPIRO "Yes." 

15: 42:50 19 MR. GERRARD: "And according to this, the 

15:42:52 20 nenber's percentage interest is 50 percent Shawn Bi dsal, 

15:42: 57 21 50 percent CLA Properties; correct?" 

15:42:59 22 MR. SHAPIRO "Correct." 

15:43:00 23 MR. GERRARD: "And then to the right of that, 

15: 43: 02 24 there's capital contributions that are listed; correct?" 

15:43: 05 25 MR. SHAPIRO "Yes."   
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Page 
MR. GERRARD: "That would include depreci ation, 15:42:11 1 

15:42: 14 2 wouldn't it?" 

15:42:15 3 MR. SHAPIRO "Yes, yes." 

15:42:16 4 MR. CERRARD: "So let's look at Exhibit B, which 

15:42:19 5 is where it tells us to look. And keep your -- | know 

15:42:19 6 it's hard because we're | ooking on a conputer screen, 

15: 42: 23 7 but renenber the section we just read said it will be 

15: 42: 26 8 allocated in proportion to their Percentage Interest as 

15:42:30 9 set forth in Exhibit B. So let's look at Exhibit B, 

15:42: 34 10 which is on Page 28. Let nme know when you have that 

15:42: 37 11 up." 

15:42: 38 12 MR. SHAPIRG "I got it." 

15:42: 40 13 MR GERRARD: "Ckay. And so here on Exhibit B, 

15:42: 42 14 there is a heading right at the top on the left-hand 

15:42: 43 15 side of the page that uses that same defined term 

15:42: 45 16 Percentage Interest, 'Menber's Percentage Interest’; 

15:42: 49 17 correct?" 

15:42:50 18 MR. SHAPIRO "Yes." 

15: 42:50 19 MR. GERRARD: "And according to this, the 

15:42:52 20 nenber's percentage interest is 50 percent Shawn Bi dsal, 

15:42: 57 21 50 percent CLA Properties; correct?" 

15:42:59 22 MR. SHAPIRO "Correct." 

15:43:00 23 MR. GERRARD: "And then to the right of that, 

15: 43: 02 24 there's capital contributions that are listed; correct?" 

15:43: 05 25 MR. SHAPIRO "Yes."   
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·1· · · · · MR. GERRARD:· "That would include depreciation,

·2· ·wouldn't it?"

·3· · · · · MR. SHAPIRO:· "Yes, yes."

·4· · · · · MR. GERRARD:· "So let's look at Exhibit B, which

·5· ·is where it tells us to look.· And keep your -- I know

·6· ·it's hard because we're looking on a computer screen,

·7· ·but remember the section we just read said it will be

·8· ·allocated in proportion to their Percentage Interest as

·9· ·set forth in Exhibit B.· So let's look at Exhibit B,

10· ·which is on Page 28.· Let me know when you have that

11· ·up."

12· · · · · MR. SHAPIRO:· "I got it."

13· · · · · MR. GERRARD:· "Okay.· And so here on Exhibit B,

14· ·there is a heading right at the top on the left-hand

15· ·side of the page that uses that same defined term

16· ·Percentage Interest, 'Member's Percentage Interest';

17· ·correct?"

18· · · · · MR. SHAPIRO:· "Yes."

19· · · · · MR. GERRARD:· "And according to this, the

20· ·member's percentage interest is 50 percent Shawn Bidsal,

21· ·50 percent CLA Properties; correct?"

22· · · · · MR. SHAPIRO:· "Correct."

23· · · · · MR. GERRARD:· "And then to the right of that,

24· ·there's capital contributions that are listed; correct?"

25· · · · · MR. SHAPIRO:· "Yes."
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MR. CGERRARD: "Ckay. So now let's keep this page 15:43:05 1 

15: 43: 05 2 open -- let's renenber this page. We'll come back to it 

15:43: 07 3 inafewmnutes. Let's open up to the actual tax 

15:43: 10 4 returns that you actually prepared, and I'm going to see 

15:43: 14 5 if I can figure out how I'm supposed to share these 

15:43:19 6 things. Can you see -- | don't know if this is shared, 

15:43:22 7 or if you click in the documents on that shared file, do 

15:43: 25 8 you see the ones under ny nane?" 

15:43: 27 9 So then there's -- we can skip the -- 

15:43: 30 10 MR LEWN. Agreed. Skip colloquy. 

15: 43: 34 11 MR. GERRARD: Ckay. So we'll go down to Line 25. 

15:43: 35 12 MR SHAPIRO "No, no. | see it. | see a tax 

15:43: 37 13 return.” 

15: 43: 38 14 MR. CERRARD: "Let's -- if you can click on one 

15:43:39 15 t hat says '2011. GVC. Tax Return.'" 

15:43: 44 16 MR. SHAPIRO. "Yeah." 

15:43:44 17 MR. GERRARD: "Do you have that up?" 

15:43: 47 18 "M. Doerr: Cetting there.” 

15: 43:50 19 The Wtness -- 

15:43:51 20 MR SHAPIRO "I do." 

15:43:52 21 MR. CERRARD: "You al ready answered a question 

15: 43: 52 22 about how the tax return was prepared. You said it was 

15:43: 53 23 prepared on a cash basis; correct?” 

15: 43: 55 24 MR. SHAPIRO. "Yes, sir." 

15:43: 57 25 MR GERRARD: "Ckay. So looking at this   
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MR. CGERRARD: "Ckay. So now let's keep this page 15:43:05 1 

15: 43: 05 2 open -- let's renenber this page. We'll come back to it 

15:43: 07 3 inafewmnutes. Let's open up to the actual tax 

15:43: 10 4 returns that you actually prepared, and I'm going to see 

15:43: 14 5 if I can figure out how I'm supposed to share these 

15:43:19 6 things. Can you see -- | don't know if this is shared, 

15:43:22 7 or if you click in the documents on that shared file, do 

15:43: 25 8 you see the ones under ny nane?" 

15:43: 27 9 So then there's -- we can skip the -- 

15:43: 30 10 MR LEWN. Agreed. Skip colloquy. 

15: 43: 34 11 MR. GERRARD: Ckay. So we'll go down to Line 25. 

15:43: 35 12 MR SHAPIRO "No, no. | see it. | see a tax 

15:43: 37 13 return.” 

15: 43: 38 14 MR. CERRARD: "Let's -- if you can click on one 

15:43:39 15 t hat says '2011. GVC. Tax Return.'" 

15:43: 44 16 MR. SHAPIRO. "Yeah." 

15:43:44 17 MR. GERRARD: "Do you have that up?" 

15:43: 47 18 "M. Doerr: Cetting there.” 

15: 43:50 19 The Wtness -- 

15:43:51 20 MR SHAPIRO "I do." 

15:43:52 21 MR. CERRARD: "You al ready answered a question 

15: 43: 52 22 about how the tax return was prepared. You said it was 

15:43: 53 23 prepared on a cash basis; correct?” 

15: 43: 55 24 MR. SHAPIRO. "Yes, sir." 

15:43: 57 25 MR GERRARD: "Ckay. So looking at this   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006944

Page 1335
·1· · · · · MR. GERRARD:· "Okay.· So now let's keep this page

·2· ·open -- let's remember this page.· We'll come back to it

·3· ·in a few minutes.· Let's open up to the actual tax

·4· ·returns that you actually prepared, and I'm going to see

·5· ·if I can figure out how I'm supposed to share these

·6· ·things.· Can you see -- I don't know if this is shared,

·7· ·or if you click in the documents on that shared file, do

·8· ·you see the ones under my name?"

·9· · · · · So then there's -- we can skip the --

10· · · · · MR. LEWIN:· Agreed.· Skip colloquy.

11· · · · · MR. GERRARD:· Okay.· So we'll go down to Line 25.

12· · · · · MR. SHAPIRO:· "No, no.· I see it.· I see a tax

13· ·return."

14· · · · · MR. GERRARD:· "Let's -- if you can click on one

15· ·that says '2011.GVC.Tax Return.'"

16· · · · · MR. SHAPIRO:· "Yeah."

17· · · · · MR. GERRARD:· "Do you have that up?"

18· · · · · "Mr. Doerr:· Getting there."

19· · · · · The Witness --

20· · · · · MR. SHAPIRO:· "I do."

21· · · · · MR. GERRARD:· "You already answered a question

22· ·about how the tax return was prepared.· You said it was

23· ·prepared on a cash basis; correct?"

24· · · · · MR. SHAPIRO:· "Yes, sir."

25· · · · · MR. GERRARD:· "Okay.· So looking at this
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15:43:59 1 docunent -- and I'msorry. | can't see your face 

15: 44: 01 2 because I've got the docunent up here to make it a 

15:44:04 3 little bigger. 1'd like you to look at this tax 

15: 44: 07 4 return” -- 

15:44:10 5 ARBI TRATOR WALL: Wait, wait, wait. The 

15:44:10 6 designation stops at Line 17 on Page 119. 

15:44: 16 7 MR. GERRARD: Yeah. That's fine. W can stop 

15:44: 18 8 there. | think | just mssed the end of the question. 

15:44: 21 9 We were doing this quickly. 

15:44: 21 10 ARBI TRATOR WALL: All right. 

15: 44: 23 11 MR. CERRARD: That's fine. Nowlet's goto 

15:44: 24 12 Page 123, Line 20. 

15: 44: 28 13 "And underneath that, it says, 'It is the express 

15: 44: 35 14 intent of the parties that "Cash Distributions of 

15: 44: 39 15 Profits" refers to distributions generated from 

15: 44: 42 16 operations resulting in ordinary income in contrast to 

15: 44: 44 17 Cash Distributions arising fromcapital transactions or 

15: 44: 48 18 non-recurring events such as a sale of all or a 

15: 44: 53 19 substantial portion of the Conpany's assets or cash out 

15: 44:57 20 financing.’ 

15: 44:57 21 "Do you see that?" 

15: 44: 58 22 MR. SHAPIRO "I do." 

15: 44: 58 23 MR GERRARD: "So as | read this, it appears from 

15:44:59 24 that provision that other than a sale of substantially 

15: 45: 02 25 all of the company's assets or a refinance, everything   
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15:43:59 1 docunent -- and I'msorry. | can't see your face 

15: 44: 01 2 because I've got the docunent up here to make it a 

15:44:04 3 little bigger. 1'd like you to look at this tax 

15: 44: 07 4 return” -- 

15:44:10 5 ARBI TRATOR WALL: Wait, wait, wait. The 

15:44:10 6 designation stops at Line 17 on Page 119. 

15:44: 16 7 MR. GERRARD: Yeah. That's fine. W can stop 

15:44: 18 8 there. | think | just mssed the end of the question. 

15:44: 21 9 We were doing this quickly. 

15:44: 21 10 ARBI TRATOR WALL: All right. 

15: 44: 23 11 MR. CERRARD: That's fine. Nowlet's goto 

15:44: 24 12 Page 123, Line 20. 

15: 44: 28 13 "And underneath that, it says, 'It is the express 

15: 44: 35 14 intent of the parties that "Cash Distributions of 

15: 44: 39 15 Profits" refers to distributions generated from 

15: 44: 42 16 operations resulting in ordinary income in contrast to 

15: 44: 44 17 Cash Distributions arising fromcapital transactions or 

15: 44: 48 18 non-recurring events such as a sale of all or a 

15: 44: 53 19 substantial portion of the Conpany's assets or cash out 

15: 44:57 20 financing.’ 

15: 44:57 21 "Do you see that?" 

15: 44: 58 22 MR. SHAPIRO "I do." 

15: 44: 58 23 MR GERRARD: "So as | read this, it appears from 

15:44:59 24 that provision that other than a sale of substantially 

15: 45: 02 25 all of the company's assets or a refinance, everything   
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·1· ·document -- and I'm sorry.· I can't see your face

·2· ·because I've got the document up here to make it a

·3· ·little bigger.· I'd like you to look at this tax

·4· ·return" --

·5· · · · · ARBITRATOR WALL:· Wait, wait, wait.· The

·6· ·designation stops at Line 17 on Page 119.

·7· · · · · MR. GERRARD:· Yeah.· That's fine.· We can stop

·8· ·there.· I think I just missed the end of the question.

·9· ·We were doing this quickly.

10· · · · · ARBITRATOR WALL:· All right.

11· · · · · MR. GERRARD:· That's fine.· Now let's go to

12· ·Page 123, Line 20.

13· · · · · "And underneath that, it says, 'It is the express

14· ·intent of the parties that "Cash Distributions of

15· ·Profits" refers to distributions generated from

16· ·operations resulting in ordinary income in contrast to

17· ·Cash Distributions arising from capital transactions or

18· ·non-recurring events such as a sale of all or a

19· ·substantial portion of the Company's assets or cash out

20· ·financing.'

21· · · · · "Do you see that?"

22· · · · · MR. SHAPIRO:· "I do."

23· · · · · MR. GERRARD:· "So as I read this, it appears from

24· ·that provision that other than a sale of substantially

25· ·all of the company's assets or a refinance, everything
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15: 45: 04 1 else is supposed to be distributed 50/50." 

15: 45: 07 2 M. Lewin: Objection. 

15: 45: 09 3 MR LEWN MM objection is that he's asking for 

15: 45: 12 4  inadm ssi ble opinion. He's not asking what he did. 

15: 45: 17 5 He's asking for his opinion of your decision. He's not 

15: 45: 22 6 qualified as an expert to give that opinion. 

15: 45: 26 7 MR GERRARD: Well, and | actually asked hi m what 

15: 45: 27 8 he did. If you look at the next question, that's 

15: 45: 30 9 exactly what I'm asking him 

15: 45: 32 10 ARBI TRATOR WALL: Ckay. So there's an objection 

15: 45: 33 11 to that question, but before the answer there's another 

15: 45: 37 12 question, so I'mgoing to bypass the objection. 

15: 45: 39 13 MR. GERRARD: "Do you believe that the tax 

15: 45: 39 14 returns were prepared consistent with" -- 

15:45: 43 15 MR. SHAPIRO Where are you at? |'msorry. 

15:45: 44 16 ARBI TRATOR WALL: Line 12. | think the next one 

15: 45: 47 17 probably was supposed to be M. Lewin rather than 

15: 45: 51 18 MM. GCerrard on Page 14. | nean, on Line 13. 

15: 45: 51 19 MR. GERRARD. Let's just go to Line 18. 

15:45:52 20 "Okay. Do you believe that the tax returns were 

15: 45: 55 21 prepared consistent with that interpretation?” 

15: 45: 57 22 MR LEWN. | had an objection because he's 

15: 45: 59 23 talking about -- again he's referring to M. Gerrard's 

15: 46: 03 24 interpretation of the agreenent and that -- and he's 

15: 46: 06 25 asking himfor an inadm ssi ble opinion and expert   
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15: 45: 04 1 else is supposed to be distributed 50/50." 

15: 45: 07 2 M. Lewin: Objection. 

15: 45: 09 3 MR LEWN MM objection is that he's asking for 

15: 45: 12 4  inadm ssi ble opinion. He's not asking what he did. 

15: 45: 17 5 He's asking for his opinion of your decision. He's not 

15: 45: 22 6 qualified as an expert to give that opinion. 

15: 45: 26 7 MR GERRARD: Well, and | actually asked hi m what 

15: 45: 27 8 he did. If you look at the next question, that's 

15: 45: 30 9 exactly what I'm asking him 

15: 45: 32 10 ARBI TRATOR WALL: Ckay. So there's an objection 

15: 45: 33 11 to that question, but before the answer there's another 

15: 45: 37 12 question, so I'mgoing to bypass the objection. 

15: 45: 39 13 MR. GERRARD: "Do you believe that the tax 

15: 45: 39 14 returns were prepared consistent with" -- 

15:45: 43 15 MR. SHAPIRO Where are you at? |'msorry. 

15:45: 44 16 ARBI TRATOR WALL: Line 12. | think the next one 

15: 45: 47 17 probably was supposed to be M. Lewin rather than 

15: 45: 51 18 MM. GCerrard on Page 14. | nean, on Line 13. 

15: 45: 51 19 MR. GERRARD. Let's just go to Line 18. 

15:45:52 20 "Okay. Do you believe that the tax returns were 

15: 45: 55 21 prepared consistent with that interpretation?” 

15: 45: 57 22 MR LEWN. | had an objection because he's 

15: 45: 59 23 talking about -- again he's referring to M. Gerrard's 

15: 46: 03 24 interpretation of the agreenent and that -- and he's 

15: 46: 06 25 asking himfor an inadm ssi ble opinion and expert   
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·1· ·else is supposed to be distributed 50/50."

·2· · · · · Mr. Lewin:· Objection.

·3· · · · · MR. LEWIN:· My objection is that he's asking for

·4· ·inadmissible opinion.· He's not asking what he did.

·5· ·He's asking for his opinion of your decision.· He's not

·6· ·qualified as an expert to give that opinion.

·7· · · · · MR. GERRARD:· Well, and I actually asked him what

·8· ·he did.· If you look at the next question, that's

·9· ·exactly what I'm asking him.

10· · · · · ARBITRATOR WALL:· Okay.· So there's an objection

11· ·to that question, but before the answer there's another

12· ·question, so I'm going to bypass the objection.

13· · · · · MR. GERRARD:· "Do you believe that the tax

14· ·returns were prepared consistent with" --

15· · · · · MR. SHAPIRO:· Where are you at?· I'm sorry.

16· · · · · ARBITRATOR WALL:· Line 12.· I think the next one

17· ·probably was supposed to be Mr. Lewin rather than

18· ·Mr. Gerrard on Page 14.· I mean, on Line 13.

19· · · · · MR. GERRARD:· Let's just go to Line 18.

20· · · · · "Okay.· Do you believe that the tax returns were

21· ·prepared consistent with that interpretation?"

22· · · · · MR. LEWIN:· I had an objection because he's

23· ·talking about -- again he's referring to Mr. Gerrard's

24· ·interpretation of the agreement and that -- and he's

25· ·asking him for an inadmissible opinion and expert
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15:46:09 1 opinion. age 

15: 46: 09 2 MR. GERRARD: |'m actually asking himhow the tax 

15: 46: 12 3 returns were prepared. Was it consistent with that 

15: 46: 15 4 interpretation of the agreement. 

15: 46: 18 5 ARBI TRATOR WALL: We already established that he 

15: 46: 19 6 had to interpret certain provisions of the operating 

15: 46: 23 7 agreement to prepare the taxes and that it was customary 

15: 46: 26 8 for himto do that, to review the operating agreenent, 

15: 46: 26 9 sol'mgoing to overrule the objection. | don't think 

15: 46: 29 10 it calls for expert opinion. 

15: 46: 31 11 MR. SHAPIRO. "Yes, | do. | nean, inasmuch as we 

15: 46: 34 12 allocated the profits 50/50, | believe we are correct." 

15: 46: 37 13 MR. GERRARD: That was the end of ours, Your 

15: 46: 39 14 

15: 46: 42 15 MR LEWN. | was actually hoping it would go 

15: 46: 42 16 | onger. 

15: 46: 47 17 Your Honor, are we going to break for |unch. 

15:46:51 18 ARBI TRATOR WALL: Lunch? It's 3:45. 

15: 46: 51 19 MR LEWN. (Indiscernible.) 

15: 46: 51 20 ARBI TRATOR WALL: So we're going to read in your 

15: 46:51 21 designations. 

15: 46: 54 22 MR LEWN We'll read mne. Can we take a short 

15: 46: 56 23 break before we do that? 

15: 46: 58 24 ARBI TRATOR WALL: Sure. Of the record. 

15:47:03 25   
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15:46:09 1 opinion. age 

15: 46: 09 2 MR. GERRARD: |'m actually asking himhow the tax 

15: 46: 12 3 returns were prepared. Was it consistent with that 

15: 46: 15 4 interpretation of the agreement. 

15: 46: 18 5 ARBI TRATOR WALL: We already established that he 

15: 46: 19 6 had to interpret certain provisions of the operating 

15: 46: 23 7 agreement to prepare the taxes and that it was customary 

15: 46: 26 8 for himto do that, to review the operating agreenent, 

15: 46: 26 9 sol'mgoing to overrule the objection. | don't think 

15: 46: 29 10 it calls for expert opinion. 

15: 46: 31 11 MR. SHAPIRO. "Yes, | do. | nean, inasmuch as we 

15: 46: 34 12 allocated the profits 50/50, | believe we are correct." 

15: 46: 37 13 MR. GERRARD: That was the end of ours, Your 

15: 46: 39 14 

15: 46: 42 15 MR LEWN. | was actually hoping it would go 

15: 46: 42 16 | onger. 

15: 46: 47 17 Your Honor, are we going to break for |unch. 

15:46:51 18 ARBI TRATOR WALL: Lunch? It's 3:45. 

15: 46: 51 19 MR LEWN. (Indiscernible.) 

15: 46: 51 20 ARBI TRATOR WALL: So we're going to read in your 

15: 46:51 21 designations. 

15: 46: 54 22 MR LEWN We'll read mne. Can we take a short 

15: 46: 56 23 break before we do that? 

15: 46: 58 24 ARBI TRATOR WALL: Sure. Of the record. 

15:47:03 25   
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·1· ·opinion.

·2· · · · · MR. GERRARD:· I'm actually asking him how the tax

·3· ·returns were prepared.· Was it consistent with that

·4· ·interpretation of the agreement.

·5· · · · · ARBITRATOR WALL:· We already established that he

·6· ·had to interpret certain provisions of the operating

·7· ·agreement to prepare the taxes and that it was customary

·8· ·for him to do that, to review the operating agreement,

·9· ·so I'm going to overrule the objection.· I don't think

10· ·it calls for expert opinion.

11· · · · · MR. SHAPIRO:· "Yes, I do.· I mean, inasmuch as we

12· ·allocated the profits 50/50, I believe we are correct."

13· · · · · MR. GERRARD:· That was the end of ours, Your

14· ·Honor.

15· · · · · MR. LEWIN:· I was actually hoping it would go

16· ·longer.

17· · · · · Your Honor, are we going to break for lunch.

18· · · · · ARBITRATOR WALL:· Lunch?· It's 3:45.

19· · · · · MR. LEWIN:· (Indiscernible.)

20· · · · · ARBITRATOR WALL:· So we're going to read in your

21· ·designations.

22· · · · · MR. LEWIN:· We'll read mine.· Can we take a short

23· ·break before we do that?

24· · · · · ARBITRATOR WALL:· Sure.· Off the record.

25· ·///

APPENDIX (PX)006947

32A.App.7255

32A.App.7255

http://www.litigationservices.com


ARBI TRATI ON DAY 5 - 04/27/2021 

15:47:03 1 EK age 

15:47:03 2 (RECESS TAKEN FROM 3:47 P.M TO 3:59 P.M) 

15:59:11 3 Foxx 

15:59:11 4 ARBI TRATOR WALL: We're back on the record. | 

15:59: 38 5 have a copy of the designations from Respondents. Looks 

15:59: 44 6 like it begins on Page 9. 

15: 59: 47 7 MR LEWN [I'mgoing to read the question and 

15:59: 50 8 M. Garfinkel will read the answers. And you'll see at 

15: 59: 56 9 sone points I'mgoing to try to elimnate the colloquy 

15:59: 56 10 so we just get to the questions and answers. 

15:59: 56 11 ARBI TRATOR WALL: That's fi ne. 

15: 59: 58 12 MR. LEWN. Beginning at Page 9, Line 20 

16:00: 01 13 through 23. "QUESTION" -- 

16:00: 09 14 MR. GERRARD: Hang on. 

16: 00: 11 15 MR LEWN -- "And in connection with your work 

16: 00: 12 16 as a CPA, when was the first time that you began doing 

16: 00: 16 17 any work for Shawn Bidsal or a conpany he was associ ated 

16: 00: 20 18 with?" 

16: 00: 28 19 MR. GARFI NKEL: Page 11, Line 20. 

16: 00: 29 20 MR. LEWN. The next one we go to is Page 10, 

16: 00: 32 21 Li ne 21. 

16: 00: 35 22 ARBI TRATOR WALL: Well, can you read the | ast 

16: 00: 37 23 question? 

16:00: 39 24 MR. LEWN. "So can you read the | ast question, 

16: 00: 41 25 pl ease?"   
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15:47:03 1 EK age 

15:47:03 2 (RECESS TAKEN FROM 3:47 P.M TO 3:59 P.M) 

15:59:11 3 Foxx 

15:59:11 4 ARBI TRATOR WALL: We're back on the record. | 

15:59: 38 5 have a copy of the designations from Respondents. Looks 

15:59: 44 6 like it begins on Page 9. 

15: 59: 47 7 MR LEWN [I'mgoing to read the question and 

15:59: 50 8 M. Garfinkel will read the answers. And you'll see at 

15: 59: 56 9 sone points I'mgoing to try to elimnate the colloquy 

15:59: 56 10 so we just get to the questions and answers. 

15:59: 56 11 ARBI TRATOR WALL: That's fi ne. 

15: 59: 58 12 MR. LEWN. Beginning at Page 9, Line 20 

16:00: 01 13 through 23. "QUESTION" -- 

16:00: 09 14 MR. GERRARD: Hang on. 

16: 00: 11 15 MR LEWN -- "And in connection with your work 

16: 00: 12 16 as a CPA, when was the first time that you began doing 

16: 00: 16 17 any work for Shawn Bidsal or a conpany he was associ ated 

16: 00: 20 18 with?" 

16: 00: 28 19 MR. GARFI NKEL: Page 11, Line 20. 

16: 00: 29 20 MR. LEWN. The next one we go to is Page 10, 

16: 00: 32 21 Li ne 21. 

16: 00: 35 22 ARBI TRATOR WALL: Well, can you read the | ast 

16: 00: 37 23 question? 

16:00: 39 24 MR. LEWN. "So can you read the | ast question, 

16: 00: 41 25 pl ease?"   
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·1· · · · · · · · · · · · · · · ***

·2· · · · · (RECESS TAKEN FROM 3:47 P.M. TO 3:59 P.M.)

·3· · · · · · · · · · · · · · · ***

·4· · · · · ARBITRATOR WALL:· We're back on the record.  I

·5· ·have a copy of the designations from Respondents.· Looks

·6· ·like it begins on Page 9.

·7· · · · · MR. LEWIN:· I'm going to read the question and

·8· ·Mr. Garfinkel will read the answers.· And you'll see at

·9· ·some points I'm going to try to eliminate the colloquy

10· ·so we just get to the questions and answers.

11· · · · · ARBITRATOR WALL:· That's fine.

12· · · · · MR. LEWIN:· Beginning at Page 9, Line 20

13· ·through 23.· "QUESTION" --

14· · · · · MR. GERRARD:· Hang on.

15· · · · · MR. LEWIN:· -- "And in connection with your work

16· ·as a CPA, when was the first time that you began doing

17· ·any work for Shawn Bidsal or a company he was associated

18· ·with?"

19· · · · · MR. GARFINKEL:· Page 11, Line 20.

20· · · · · MR. LEWIN:· The next one we go to is Page 10,

21· ·Line 21.

22· · · · · ARBITRATOR WALL:· Well, can you read the last

23· ·question?

24· · · · · MR. LEWIN:· "So can you read the last question,

25· ·please?"
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ARBI TRATI ON DAY 5 - 04/27/2021 

16: 00: 46 1 MR. GARFI NKEL: Now go to the witness. age 

16: 00: 47 2 "I don't have the specifics in front of ne, but 

16: 00: 49 3 it's probably been about ten years." 

16: 00: 53 4 MR. LEWN. Page 12, Line 24 through Page 13, 

16: 00: 58 5 Line 4. 

16:00: 59 6 ARBI TRATOR WALL: Wait, wait, wait. You have two 

16: 01: 13 7 that are identical, by the way. But it's not to Page 

16:01: 15 8 13. It's Page 10/21 to 11/4. 

16:01:15 9 MR LEWN Right. He read that. 

16: 01: 23 10 MR. GERRARD: They just skipped all the mddle 

16: 01: 25 11 part that was the colloquy back and forth. 

16: 01: 27 12 ARBI TRATOR WALL: | got you. 

16: 01: 27 13 MR. GARFI NKEL: Do you want ne to repeat that, 

16: 01: 29 14 Your Honor? 

16:01: 29 15 ARBI TRATOR WALL: No. 12/24. 

16: 01: 36 16 MR LEWN "So in the context of the work that 

16:01: 39 17 you've done for M. Bidsal or any of his conpani es since 

16: 01: 42 18 you first got involved with him is it correct that you 

16: 01: 46 19 would be the person in charge of those accounts?" 

16: 01: 59 20 MR. GARFI NKEL: "That's correct." 

16:02: 01 21 MR. LEWN. Page 19, Line 14 through 25. 

16: 02: 11 22 "QUESTION: Okay. All right. And did you 

16:02:14 23 prepare -- did you prepare the tax returns for Geen 

16:02: 18 24 Valley -- when I'm saying, like you as part of difton 

16: 02: 21 25 or your prior firm"   
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ARBI TRATI ON DAY 5 - 04/27/2021 

16: 00: 46 1 MR. GARFI NKEL: Now go to the witness. age 

16: 00: 47 2 "I don't have the specifics in front of ne, but 

16: 00: 49 3 it's probably been about ten years." 

16: 00: 53 4 MR. LEWN. Page 12, Line 24 through Page 13, 

16: 00: 58 5 Line 4. 

16:00: 59 6 ARBI TRATOR WALL: Wait, wait, wait. You have two 

16: 01: 13 7 that are identical, by the way. But it's not to Page 

16:01: 15 8 13. It's Page 10/21 to 11/4. 

16:01:15 9 MR LEWN Right. He read that. 

16: 01: 23 10 MR. GERRARD: They just skipped all the mddle 

16: 01: 25 11 part that was the colloquy back and forth. 

16: 01: 27 12 ARBI TRATOR WALL: | got you. 

16: 01: 27 13 MR. GARFI NKEL: Do you want ne to repeat that, 

16: 01: 29 14 Your Honor? 

16:01: 29 15 ARBI TRATOR WALL: No. 12/24. 

16: 01: 36 16 MR LEWN "So in the context of the work that 

16:01: 39 17 you've done for M. Bidsal or any of his conpani es since 

16: 01: 42 18 you first got involved with him is it correct that you 

16: 01: 46 19 would be the person in charge of those accounts?" 

16: 01: 59 20 MR. GARFI NKEL: "That's correct." 

16:02: 01 21 MR. LEWN. Page 19, Line 14 through 25. 

16: 02: 11 22 "QUESTION: Okay. All right. And did you 

16:02:14 23 prepare -- did you prepare the tax returns for Geen 

16:02: 18 24 Valley -- when I'm saying, like you as part of difton 

16: 02: 21 25 or your prior firm"   
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·1· · · · · MR. GARFINKEL:· Now go to the witness.

·2· · · · · "I don't have the specifics in front of me, but

·3· ·it's probably been about ten years."

·4· · · · · MR. LEWIN:· Page 12, Line 24 through Page 13,

·5· ·Line 4.

·6· · · · · ARBITRATOR WALL:· Wait, wait, wait.· You have two

·7· ·that are identical, by the way.· But it's not to Page

·8· ·13.· It's Page 10/21 to 11/4.

·9· · · · · MR. LEWIN:· Right.· He read that.

10· · · · · MR. GERRARD:· They just skipped all the middle

11· ·part that was the colloquy back and forth.

12· · · · · ARBITRATOR WALL:· I got you.

13· · · · · MR. GARFINKEL:· Do you want me to repeat that,

14· ·Your Honor?

15· · · · · ARBITRATOR WALL:· No.· 12/24.

16· · · · · MR. LEWIN:· "So in the context of the work that

17· ·you've done for Mr. Bidsal or any of his companies since

18· ·you first got involved with him, is it correct that you

19· ·would be the person in charge of those accounts?"

20· · · · · MR. GARFINKEL:· "That's correct."

21· · · · · MR. LEWIN:· Page 19, Line 14 through 25.

22· · · · · "QUESTION:· Okay.· All right.· And did you

23· ·prepare -- did you prepare the tax returns for Green

24· ·Valley -- when I'm saying, like you as part of Clifton

25· ·or your prior firm."
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ARBI TRATI ON DAY 5 - 04/27/2021 

16:02: 23 1 MR GARFI NKEL: "We did." age 

16: 02: 25 2 MR LEWN "QUESTION. And, you know, can you 

16: 02: 27 3 tell me for what years?” 

16: 02: 30 4 MR. GARFINKEL: "I think since the entity was 

16: 02: 32 5 forned until -- till current we have." 

16:02: 34 6 MR LEWN. "So that would be approximately 2011 

16: 02: 37 7 until -- through today; is that correct.” 

16: 02: 38 8 MR. GARFI NKEL: "I believe so." 

16: 02: 40 9 MR. LEWN. Page 20, Lines 8 through 11. 

16: 02: 45 10 "Okay. So did you or your firmdo any work for 

16: 02: 48 11 Geen Valley other than the preparation of tax returns?" 

16: 02: 50 12 MR. GARFINKEL: "I don't believe so." 

16:02: 52 13 MR LEWN. Page 21, Line 3 through 16. 

16: 02: 57 14 "So is it correct, then, that you would 

16: 02: 59 15 receive -- you would receive a bundle of information 

16: 03: 02 16 from Geen Valley and then prepare the tax returns based 

16: 03: 06 17 on that?" 

16: 03: 07 18 MR. GARFI NKEL: "That is correct.” 

16: 03: 08 19 MR LEWN "All right. Are you able to describe 

16:03: 10 20 the division of work between yourself and Danielle Pina 

16: 03: 14 21 wth respect to Geen Valley accounting work?" 

16:03:17 22 MR. GARFI NKEL: "Yes. Typically what would 

16: 03: 19 23 happen is Danielle would be in touch with the accountant 

16: 03: 22 24 for Green Valley and she would receive the information, 

16: 03: 25 25 the ledgers, anything that was needed, and then she   
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16:02: 23 1 MR GARFI NKEL: "We did." age 

16: 02: 25 2 MR LEWN "QUESTION. And, you know, can you 

16: 02: 27 3 tell me for what years?” 

16: 02: 30 4 MR. GARFINKEL: "I think since the entity was 

16: 02: 32 5 forned until -- till current we have." 

16:02: 34 6 MR LEWN. "So that would be approximately 2011 

16: 02: 37 7 until -- through today; is that correct.” 

16: 02: 38 8 MR. GARFI NKEL: "I believe so." 

16: 02: 40 9 MR. LEWN. Page 20, Lines 8 through 11. 

16: 02: 45 10 "Okay. So did you or your firmdo any work for 

16: 02: 48 11 Geen Valley other than the preparation of tax returns?" 

16: 02: 50 12 MR. GARFINKEL: "I don't believe so." 

16:02: 52 13 MR LEWN. Page 21, Line 3 through 16. 

16: 02: 57 14 "So is it correct, then, that you would 

16: 02: 59 15 receive -- you would receive a bundle of information 

16: 03: 02 16 from Geen Valley and then prepare the tax returns based 

16: 03: 06 17 on that?" 

16: 03: 07 18 MR. GARFI NKEL: "That is correct.” 

16: 03: 08 19 MR LEWN "All right. Are you able to describe 

16:03: 10 20 the division of work between yourself and Danielle Pina 

16: 03: 14 21 wth respect to Geen Valley accounting work?" 

16:03:17 22 MR. GARFI NKEL: "Yes. Typically what would 

16: 03: 19 23 happen is Danielle would be in touch with the accountant 

16: 03: 22 24 for Green Valley and she would receive the information, 

16: 03: 25 25 the ledgers, anything that was needed, and then she   
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·1· · · · · MR. GARFINKEL:· "We did."

·2· · · · · MR. LEWIN:· "QUESTION:· And, you know, can you

·3· ·tell me for what years?"

·4· · · · · MR. GARFINKEL:· "I think since the entity was

·5· ·formed until -- till current we have."

·6· · · · · MR. LEWIN:· "So that would be approximately 2011

·7· ·until -- through today; is that correct."

·8· · · · · MR. GARFINKEL:· "I believe so."

·9· · · · · MR. LEWIN:· Page 20, Lines 8 through 11.

10· · · · · "Okay.· So did you or your firm do any work for

11· ·Green Valley other than the preparation of tax returns?"

12· · · · · MR. GARFINKEL:· "I don't believe so."

13· · · · · MR. LEWIN:· Page 21, Line 3 through 16.

14· · · · · "So is it correct, then, that you would

15· ·receive -- you would receive a bundle of information

16· ·from Green Valley and then prepare the tax returns based

17· ·on that?"

18· · · · · MR. GARFINKEL:· "That is correct."

19· · · · · MR. LEWIN:· "All right.· Are you able to describe

20· ·the division of work between yourself and Danielle Pina

21· ·with respect to Green Valley accounting work?"

22· · · · · MR. GARFINKEL:· "Yes.· Typically what would

23· ·happen is Danielle would be in touch with the accountant

24· ·for Green Valley and she would receive the information,

25· ·the ledgers, anything that was needed, and then she
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ARBI TRATI ON DAY 5 - 04/27/2021 

16:03: 28 1 would prepare the tax return, give it to nme for ov; ew 

16: 03: 32 2 And those were the roles.” 

16: 03: 36 3 MR LEWN:. | had on this -- Your Honor, | had 

16: 03: 39 4 Page 22, Line 11 through 19 because M. Cerrard had only 

16: 03: 44 5 referenced a part -- what | think was a part of the 

16: 03: 47 6 answer -- he read the whole answer, but there was a 

16: 03: 53 7 followup question. Do you want ne to read the whole 

16: 03: 56 8 section? 

16: 03: 56 9 ARBI TRATOR WALL: No. Just the portion. 

16: 03: 57 10 MR. LEWN. Page 22, Line 15 through 19. 

16: 04: 04 11 "Okay. So you're not -- you're not saying that 

16: 04: 06 12 took place. You just don't renenber one way or another. 

16: 04: 10 13 Is that fair to say?" 

16:04: 12 14 MR GARFINKEL: "That's fair." 

16: 04: 16 15 MR LEWN. Sorry. Stepped on your lines, Louis. 

16: 04: 22 16 Page 30, Line 21 through Page 31, Line 17. 

16: 04: 32 17 MR. GARFI NKEL: Pl ease repeat that. 30/21? 

16: 04: 44 18 MR. LEWN. 30/21. 

16: 04: 44 19 "Okay. Have you spoken to M. Bidsal about this 

16: 04: 47 20 deposition?” 

16: 04. 47 21 MR. GARFINKEL: "He called ne on the phone. 

16: 04: 49 22 We're dealing with a few other matters for himand just 

16: 04: 53 23 not in depth. Just like get ready for the deposition." 

16: 04. 57 24 MR LEWN "Did you have -- in the context in a 

16: 04: 59 25 discussion wth M. Bidsal about this deposition, how   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006951

ARBI TRATI ON DAY 5 - 04/27/2021 

16:03: 28 1 would prepare the tax return, give it to nme for ov; ew 

16: 03: 32 2 And those were the roles.” 

16: 03: 36 3 MR LEWN:. | had on this -- Your Honor, | had 

16: 03: 39 4 Page 22, Line 11 through 19 because M. Cerrard had only 

16: 03: 44 5 referenced a part -- what | think was a part of the 

16: 03: 47 6 answer -- he read the whole answer, but there was a 

16: 03: 53 7 followup question. Do you want ne to read the whole 

16: 03: 56 8 section? 

16: 03: 56 9 ARBI TRATOR WALL: No. Just the portion. 

16: 03: 57 10 MR. LEWN. Page 22, Line 15 through 19. 

16: 04: 04 11 "Okay. So you're not -- you're not saying that 

16: 04: 06 12 took place. You just don't renenber one way or another. 

16: 04: 10 13 Is that fair to say?" 

16:04: 12 14 MR GARFINKEL: "That's fair." 

16: 04: 16 15 MR LEWN. Sorry. Stepped on your lines, Louis. 

16: 04: 22 16 Page 30, Line 21 through Page 31, Line 17. 

16: 04: 32 17 MR. GARFI NKEL: Pl ease repeat that. 30/21? 

16: 04: 44 18 MR. LEWN. 30/21. 

16: 04: 44 19 "Okay. Have you spoken to M. Bidsal about this 

16: 04: 47 20 deposition?” 

16: 04. 47 21 MR. GARFINKEL: "He called ne on the phone. 

16: 04: 49 22 We're dealing with a few other matters for himand just 

16: 04: 53 23 not in depth. Just like get ready for the deposition." 

16: 04. 57 24 MR LEWN "Did you have -- in the context in a 

16: 04: 59 25 discussion wth M. Bidsal about this deposition, how   
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·1· ·would prepare the tax return, give it to me for review.

·2· ·And those were the roles."

·3· · · · · MR. LEWIN:· I had on this -- Your Honor, I had

·4· ·Page 22, Line 11 through 19 because Mr. Gerrard had only

·5· ·referenced a part -- what I think was a part of the

·6· ·answer -- he read the whole answer, but there was a

·7· ·follow-up question.· Do you want me to read the whole

·8· ·section?

·9· · · · · ARBITRATOR WALL:· No. Just the portion.

10· · · · · MR. LEWIN:· Page 22, Line 15 through 19.

11· · · · · "Okay.· So you're not -- you're not saying that

12· ·took place.· You just don't remember one way or another.

13· ·Is that fair to say?"

14· · · · · MR. GARFINKEL:· "That's fair."

15· · · · · MR. LEWIN:· Sorry.· Stepped on your lines, Louis.

16· · · · · Page 30, Line 21 through Page 31, Line 17.

17· · · · · MR. GARFINKEL:· Please repeat that.· 30/21?

18· · · · · MR. LEWIN:· 30/21.

19· · · · · "Okay.· Have you spoken to Mr. Bidsal about this

20· ·deposition?"

21· · · · · MR. GARFINKEL:· "He called me on the phone.

22· ·We're dealing with a few other matters for him and just

23· ·not in depth.· Just like get ready for the deposition."

24· · · · · MR. LEWIN:· "Did you have -- in the context in a

25· ·discussion with Mr. Bidsal about this deposition, how
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ARBI TRATI ON DAY 5 - 04/27/2021 

: : : rage 
l ong woul d you say your conversation with himwas? You 16:05: 01 1 

16: 05: 04 2 know what, we're having a hard tine hearing. |'m having 

16: 05: 08 3 hard tine hearing you. Before it was actually better 

16: 05: 12 4 before." 

16: 05: 13 5 MR. GARFI NKEL: "Fifteen, 20 m nutes." 

16: 05: 15 6 MR LEWN "Okay. And -- and what" -- what 

16: 05: 18 7 was -- let ne start over. 

16: 05: 19 8 "And -- and what was discussed in that 15 or 

16: 05: 23 9 20 m nutes about the deposition?" 

16: 05: 25 10 MR. GARFI NKEL: "We spoke about the expert 

16: 05: 27 11 reports, and | basically just said | -- their expert 

16: 05: 31 12 reports, I'minstructed not to review these. So that 

16: 05: 34 13 was pretty much the gist of the conversation, that | 

16: 05: 37 14 was" -- 

16: 05: 38 15 MR. LEWN "Go ahead. Continue." 

16: 05: 40 16 MR. GARFINKEL: "No. That's where we cut it off. 

16: 05: 42 17 That's where | cut it off." 

16: 05: 45 18 MR. LEWN. Page 64, Line 12 through 24. No, 

16: 05: 58 19 actually I'll start at 15. 15 through 24. No, no. 

16: 06: 02 20 We'll start at 12. 

16: 06: 04 21 "Can we take a five-mnute break? We have been 

16: 06: 07 22 going for a while." 

16: 06: 08 23 A brief recess was taken. 

16: 06: 10 24 "In an of f-the-record discussion M. Min has 

16: 06: 14 25 advised that he can only go until 1:15 today. He has   
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: : : rage 
l ong woul d you say your conversation with himwas? You 16:05: 01 1 

16: 05: 04 2 know what, we're having a hard tine hearing. |'m having 

16: 05: 08 3 hard tine hearing you. Before it was actually better 

16: 05: 12 4 before." 

16: 05: 13 5 MR. GARFI NKEL: "Fifteen, 20 m nutes." 

16: 05: 15 6 MR LEWN "Okay. And -- and what" -- what 

16: 05: 18 7 was -- let ne start over. 

16: 05: 19 8 "And -- and what was discussed in that 15 or 

16: 05: 23 9 20 m nutes about the deposition?" 

16: 05: 25 10 MR. GARFI NKEL: "We spoke about the expert 

16: 05: 27 11 reports, and | basically just said | -- their expert 

16: 05: 31 12 reports, I'minstructed not to review these. So that 

16: 05: 34 13 was pretty much the gist of the conversation, that | 

16: 05: 37 14 was" -- 

16: 05: 38 15 MR. LEWN "Go ahead. Continue." 

16: 05: 40 16 MR. GARFINKEL: "No. That's where we cut it off. 

16: 05: 42 17 That's where | cut it off." 

16: 05: 45 18 MR. LEWN. Page 64, Line 12 through 24. No, 

16: 05: 58 19 actually I'll start at 15. 15 through 24. No, no. 

16: 06: 02 20 We'll start at 12. 

16: 06: 04 21 "Can we take a five-mnute break? We have been 

16: 06: 07 22 going for a while." 

16: 06: 08 23 A brief recess was taken. 

16: 06: 10 24 "In an of f-the-record discussion M. Min has 

16: 06: 14 25 advised that he can only go until 1:15 today. He has   
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·1· ·long would you say your conversation with him was?· You

·2· ·know what, we're having a hard time hearing.· I'm having

·3· ·hard time hearing you.· Before it was actually better

·4· ·before."

·5· · · · · MR. GARFINKEL:· "Fifteen, 20 minutes."

·6· · · · · MR. LEWIN:· "Okay.· And -- and what" -- what

·7· ·was -- let me start over.

·8· · · · · "And -- and what was discussed in that 15 or

·9· ·20 minutes about the deposition?"

10· · · · · MR. GARFINKEL:· "We spoke about the expert

11· ·reports, and I basically just said I -- their expert

12· ·reports, I'm instructed not to review these.· So that

13· ·was pretty much the gist of the conversation, that I

14· ·was" --

15· · · · · MR. LEWIN:· "Go ahead.· Continue."

16· · · · · MR. GARFINKEL:· "No.· That's where we cut it off.

17· ·That's where I cut it off."

18· · · · · MR. LEWIN:· Page 64, Line 12 through 24.· No,

19· ·actually I'll start at 15.· 15 through 24.· No, no.

20· ·We'll start at 12.

21· · · · · "Can we take a five-minute break?· We have been

22· ·going for a while."

23· · · · · A brief recess was taken.

24· · · · · "In an off-the-record discussion Mr. Main has

25· ·advised that he can only go until 1:15 today.· He has
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ARBI TRATI ON DAY 5 - 04/27/2021 

16: 06: 14 1 indicated we'll proceed until that tine, and that 11 the 

16: 06: 19 2 deposition is not concluded, which | don't think it wll 

16: 06: 21 3 be, it will have to be adjourned and continued to 

16: 06: 27 4 another day that we'll try to set. 

16: 06: 30 5 "Have | correctly stated what you told us, 

16: 06: 33 6 M. Min?" 

16: 06: 34 7 MR. GARFI NKEL: "Yes." 

16: 06: 39 8 MR. LEWN. Page 73, Line 21 through Page 74, 

16: 06: 50 9 Li ne 5. 

16: 06: 57 10 "Wth respect -- ny question is that was it your 

16: 07: 04 11 understanding in connection with the work you were going 

16: 07: 06 12 to do for Geen Valley, that the allocations into 

16:07: 11 13 capital accounts were to be made on a tax basis?" 

16:07:19 14 MR GARFINKEL: |'msorry. | apologize. 

16:07: 22 15 ARBI TRATOR WALL: 74, Line 1 through 5. 

16:07: 26 16 MR. GARFI NKEL: Apol ogi ze. 

16:07: 28 17 "If what you said -- | didn't conpletely hear 

16: 07: 30 18 that, but if what you said, Rod, was that it was ny 

16: 07: 33 19 understanding the allocations to the capital accounts 

16: 07: 36 20 would be nade on a tax basis, the answer is yes." 

16:07: 40 21 MR LEWN "Okay. Let's take a |ook at 

16: 07: 44 22 Section 5." 

16: 07: 51 23 MR. CERRARD: Is this new? You haven't 

16: 07: 54 24 designated this. 

16: 07: 54 25 MR LEWN:. | beg your pardon.   
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ARBI TRATI ON DAY 5 - 04/27/2021 

16: 06: 14 1 indicated we'll proceed until that tine, and that 11 the 

16: 06: 19 2 deposition is not concluded, which | don't think it wll 

16: 06: 21 3 be, it will have to be adjourned and continued to 

16: 06: 27 4 another day that we'll try to set. 

16: 06: 30 5 "Have | correctly stated what you told us, 

16: 06: 33 6 M. Min?" 

16: 06: 34 7 MR. GARFI NKEL: "Yes." 

16: 06: 39 8 MR. LEWN. Page 73, Line 21 through Page 74, 

16: 06: 50 9 Li ne 5. 

16: 06: 57 10 "Wth respect -- ny question is that was it your 

16: 07: 04 11 understanding in connection with the work you were going 

16: 07: 06 12 to do for Geen Valley, that the allocations into 

16:07: 11 13 capital accounts were to be made on a tax basis?" 

16:07:19 14 MR GARFINKEL: |'msorry. | apologize. 

16:07: 22 15 ARBI TRATOR WALL: 74, Line 1 through 5. 

16:07: 26 16 MR. GARFI NKEL: Apol ogi ze. 

16:07: 28 17 "If what you said -- | didn't conpletely hear 

16: 07: 30 18 that, but if what you said, Rod, was that it was ny 

16: 07: 33 19 understanding the allocations to the capital accounts 

16: 07: 36 20 would be nade on a tax basis, the answer is yes." 

16:07: 40 21 MR LEWN "Okay. Let's take a |ook at 

16: 07: 44 22 Section 5." 

16: 07: 51 23 MR. CERRARD: Is this new? You haven't 

16: 07: 54 24 designated this. 

16: 07: 54 25 MR LEWN:. | beg your pardon.   
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·1· ·indicated we'll proceed until that time, and that if the

·2· ·deposition is not concluded, which I don't think it will

·3· ·be, it will have to be adjourned and continued to

·4· ·another day that we'll try to set.

·5· · · · · "Have I correctly stated what you told us,

·6· ·Mr. Main?"

·7· · · · · MR. GARFINKEL:· "Yes."

·8· · · · · MR. LEWIN:· Page 73, Line 21 through Page 74,

·9· ·Line 5.

10· · · · · "With respect -- my question is that was it your

11· ·understanding in connection with the work you were going

12· ·to do for Green Valley, that the allocations into

13· ·capital accounts were to be made on a tax basis?"

14· · · · · MR. GARFINKEL:· I'm sorry.· I apologize.

15· · · · · ARBITRATOR WALL:· 74, Line 1 through 5.

16· · · · · MR. GARFINKEL:· Apologize.

17· · · · · "If what you said -- I didn't completely hear

18· ·that, but if what you said, Rod, was that it was my

19· ·understanding the allocations to the capital accounts

20· ·would be made on a tax basis, the answer is yes."

21· · · · · MR. LEWIN:· "Okay.· Let's take a look at

22· ·Section 5."

23· · · · · MR. GERRARD:· Is this new?· You haven't

24· ·designated this.

25· · · · · MR. LEWIN:· I beg your pardon.
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age 
ARBI TRATOR WALL: So now it's 75, Line 21. 16: 07: 55 1 

16: 08: 00 2 MR. LEWN. Through 76, Line 9. 

16: 08: 04 3 "In connection with allocating income from 

16: 08: 07 4 capital transactions as opposed to ordinary income, what 

16: 08: 08 5 determnation did you make in deciding what incone was 

16: 08: 12 6 froma capital transaction and what income was ordi nary 

16: 08: 16 7 incone? |'mtalking about for Geen Valley." 

16: 08: 18 8 MR. GARFI NKEL: "Well, what we did was -- this 

16: 08: 20 9 refers to -- this says cash distributions. What we did 

16: 08: 23 10 is when we allocated gain froma sale, which would be a 

16: 08: 26 11 capital transaction, we allocated it on percentage 

16: 08: 30 12 interest for tax purposes. Wat was done froma cash 

16: 08: 34 13 distribution purposes was not -- we had nothing to do 

16: 08: 37 14 wth that because we didn't wite the checks." 

16: 08: 44 15 MR LEWN. Next one is Page 79, Line 15 through 

16: 08: 50 16 Page 81, Line 17. 

16:09: 04 17 "Looking at Exhibit B, the -- the -- the cash 

16: 09: 08 18 distribution of profits, it says -- by the way, did you 

16:09: 11 19 look at this Exhibit Bin the context of making 

16: 09: 14 20 adjusting increase for the purposes of tax reporting for 

16:09: 17 21 G een Vall ey?" 

16:09: 18 22 MR GARFI NKEL: "We would have used this. We 

16: 09: 20 23 should have used this as it relates to the allocations 

16: 09: 23 24 that were nade on the tax returns, if that's what you 

16:09: 25 25 nean.”   
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age 
ARBI TRATOR WALL: So now it's 75, Line 21. 16: 07: 55 1 

16: 08: 00 2 MR. LEWN. Through 76, Line 9. 

16: 08: 04 3 "In connection with allocating income from 

16: 08: 07 4 capital transactions as opposed to ordinary income, what 

16: 08: 08 5 determnation did you make in deciding what incone was 

16: 08: 12 6 froma capital transaction and what income was ordi nary 

16: 08: 16 7 incone? |'mtalking about for Geen Valley." 

16: 08: 18 8 MR. GARFI NKEL: "Well, what we did was -- this 

16: 08: 20 9 refers to -- this says cash distributions. What we did 

16: 08: 23 10 is when we allocated gain froma sale, which would be a 

16: 08: 26 11 capital transaction, we allocated it on percentage 

16: 08: 30 12 interest for tax purposes. Wat was done froma cash 

16: 08: 34 13 distribution purposes was not -- we had nothing to do 

16: 08: 37 14 wth that because we didn't wite the checks." 

16: 08: 44 15 MR LEWN. Next one is Page 79, Line 15 through 

16: 08: 50 16 Page 81, Line 17. 

16:09: 04 17 "Looking at Exhibit B, the -- the -- the cash 

16: 09: 08 18 distribution of profits, it says -- by the way, did you 

16:09: 11 19 look at this Exhibit Bin the context of making 

16: 09: 14 20 adjusting increase for the purposes of tax reporting for 

16:09: 17 21 G een Vall ey?" 

16:09: 18 22 MR GARFI NKEL: "We would have used this. We 

16: 09: 20 23 should have used this as it relates to the allocations 

16: 09: 23 24 that were nade on the tax returns, if that's what you 

16:09: 25 25 nean.”   
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·1· · · · · ARBITRATOR WALL:· So now it's 75, Line 21.

·2· · · · · MR. LEWIN:· Through 76, Line 9.

·3· · · · · "In connection with allocating income from

·4· ·capital transactions as opposed to ordinary income, what

·5· ·determination did you make in deciding what income was

·6· ·from a capital transaction and what income was ordinary

·7· ·income?· I'm talking about for Green Valley."

·8· · · · · MR. GARFINKEL:· "Well, what we did was -- this

·9· ·refers to -- this says cash distributions.· What we did

10· ·is when we allocated gain from a sale, which would be a

11· ·capital transaction, we allocated it on percentage

12· ·interest for tax purposes.· What was done from a cash

13· ·distribution purposes was not -- we had nothing to do

14· ·with that because we didn't write the checks."

15· · · · · MR. LEWIN:· Next one is Page 79, Line 15 through

16· ·Page 81, Line 17.

17· · · · · "Looking at Exhibit B, the -- the -- the cash

18· ·distribution of profits, it says -- by the way, did you

19· ·look at this Exhibit B in the context of making

20· ·adjusting increase for the purposes of tax reporting for

21· ·Green Valley?"

22· · · · · MR. GARFINKEL:· "We would have used this.· We

23· ·should have used this as it relates to the allocations

24· ·that were made on the tax returns, if that's what you

25· ·mean."
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1 MR L 
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3 Distribution 
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10 
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13 asset. Woul 
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19 " Ckay. 
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EWN "Ckay. So if you go down in terms o 

ere it has a Preferred Allocation and 

Schedule. And the first says upon -- it 

cash distributions from capital 

. Do you see that?" 

MR. GARFI NKEL: "Yep." 

EWN. "And a capital transaction would 

financing event or a sale of a -- of a 

t; correct?" 

MR. GARFI NKEL: "Correct." 

EWN "And the sale of one of Geen 

perties would be the sale of a company 

d that be true in terns of your making 

MR. GARFI NKEL: "Yes." 

EWN. "Okay. So the distribution to the 

ation, sometimes called a waterfall" -- [et 

hat . 

So then the distribution is the second 

sometines called a waterfall; isn't that 

MR. GARFI NKEL: "Yes." 

EWN "Okay. But the first -- the cash 

om a sal e of conpany asset, including Geen 

perties, were first to pay current expenses 
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16: 09: 49 

16: 09: 52 

16: 09: 55 

16: 09: 57 

16: 09: 59 

16: 10: 01 

16: 10: 03 

16: 10: 05 

16: 10: 07 

16: 10: 10 

16:10: 11 

16: 10: 12 

16:10: 14 

16: 10: 14 

ARBI TRATI ON DAY 5 - 04/27/2021 

1 MR L 

2 the -- and h 

3 Distribution 

4 tal ks about 

5 transactions 

6 

7 MR L 

8 include a re 

9 conpany asse 
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11 MR L 

12 Valley's pro 

13 asset. Woul 
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15 
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17 second alloc 

18 me restart t 

19 " Ckay. 
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EWN "Ckay. So if you go down in terms o 

ere it has a Preferred Allocation and 

Schedule. And the first says upon -- it 

cash distributions from capital 

. Do you see that?" 

MR. GARFI NKEL: "Yep." 

EWN. "And a capital transaction would 

financing event or a sale of a -- of a 

t; correct?" 

MR. GARFI NKEL: "Correct." 

EWN "And the sale of one of Geen 

perties would be the sale of a company 

d that be true in terns of your making 

MR. GARFI NKEL: "Yes." 

EWN. "Okay. So the distribution to the 

ation, sometimes called a waterfall" -- [et 

hat . 

So then the distribution is the second 

sometines called a waterfall; isn't that 

MR. GARFI NKEL: "Yes." 

EWN "Okay. But the first -- the cash 

om a sal e of conpany asset, including Geen 

perties, were first to pay current expenses 
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·1· · · · · MR. LEWIN:· "Okay.· So if you go down in terms of

·2· ·the -- and here it has a Preferred Allocation and

·3· ·Distribution Schedule.· And the first says upon -- it

·4· ·talks about cash distributions from capital

·5· ·transactions.· Do you see that?"

·6· · · · · MR. GARFINKEL:· "Yep."

·7· · · · · MR. LEWIN:· "And a capital transaction would

·8· ·include a refinancing event or a sale of a -- of a

·9· ·company asset; correct?"

10· · · · · MR. GARFINKEL:· "Correct."

11· · · · · MR. LEWIN:· "And the sale of one of Green

12· ·Valley's properties would be the sale of a company

13· ·asset.· Would that be true in terms of your making

14· ·allocations?"

15· · · · · MR. GARFINKEL:· "Yes."

16· · · · · MR. LEWIN:· "Okay.· So the distribution to the

17· ·second allocation, sometimes called a waterfall" -- let

18· ·me restart that.

19· · · · · "Okay.· So then the distribution is the second

20· ·allocation, sometimes called a waterfall; isn't that

21· ·correct?"

22· · · · · MR. GARFINKEL:· "Yes."

23· · · · · MR. LEWIN:· "Okay.· But the first -- the cash

24· ·generated from a sale of company asset, including Green

25· ·Valley's properties, were first to pay current expenses
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16:10: 18 1 and liabilities; right?" 

16:10:19 2 MR. GARFI NKEL: "Correct." 

16: 10: 21 3 MR LEWN. "Then pay outstanding |oans; right?" 

16: 10: 24 4 MR. GARFI NKEL: "Correct." 

16: 10: 26 5 MR LEWN "And then to pay -- to pay each 

16: 10: 29 6 nmenber pro rata an amount into their capital accounts; 

16: 10: 34 7 ri ght?" 

16: 10: 34 8 MR. GARFI NKEL: "Correct." 

16: 10: 35 9 MR LEWN. "Unless those capital accounts are at 

16: 10: 38 10 a zero; right?" 

16: 10: 39 11 MR. GARFI NKEL: "I see that." 

16: 10: 40 12 MR LEWN "I didn't get an answer. [Is that 

16: 10: 42 13 correct?" 

16:10: 42 14 MR GARFI NKEL: "I see that, yes." 

16: 10: 44 15 MR LEWN "Okay. And as you're sitting here, 

16: 10: 44 16 do you recall that -- that originally the capital 

16: 10: 46 17 accounts for Geen Valley when it first started were 

16: 10: 47 18 70 percent -- were 70 percent of the total capital in 

16: 10: 53 19 MM. -- in CLA and 30 percent with M. Bidsal; is that 

16: 10: 56 20 correct?" 

16: 10: 56 21 MR. GARFI NKEL: "Yes." 

16: 10: 58 22 MR LEWN. Then Page 83, Lines 15 through 87, 

16:11: 10 23 Li ne 17. 

16:11: 14 24 "Okay. What |I'masking -- let nme ask the 

16: 11: 17 25 question a little bit differently, M. Min. In looking   
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16:10: 18 1 and liabilities; right?" 

16:10:19 2 MR. GARFI NKEL: "Correct." 

16: 10: 21 3 MR LEWN. "Then pay outstanding |oans; right?" 

16: 10: 24 4 MR. GARFI NKEL: "Correct." 

16: 10: 26 5 MR LEWN "And then to pay -- to pay each 

16: 10: 29 6 nmenber pro rata an amount into their capital accounts; 

16: 10: 34 7 ri ght?" 

16: 10: 34 8 MR. GARFI NKEL: "Correct." 

16: 10: 35 9 MR LEWN. "Unless those capital accounts are at 

16: 10: 38 10 a zero; right?" 

16: 10: 39 11 MR. GARFI NKEL: "I see that." 

16: 10: 40 12 MR LEWN "I didn't get an answer. [Is that 

16: 10: 42 13 correct?" 

16:10: 42 14 MR GARFI NKEL: "I see that, yes." 

16: 10: 44 15 MR LEWN "Okay. And as you're sitting here, 

16: 10: 44 16 do you recall that -- that originally the capital 

16: 10: 46 17 accounts for Geen Valley when it first started were 

16: 10: 47 18 70 percent -- were 70 percent of the total capital in 

16: 10: 53 19 MM. -- in CLA and 30 percent with M. Bidsal; is that 

16: 10: 56 20 correct?" 

16: 10: 56 21 MR. GARFI NKEL: "Yes." 

16: 10: 58 22 MR LEWN. Then Page 83, Lines 15 through 87, 

16:11: 10 23 Li ne 17. 

16:11: 14 24 "Okay. What |I'masking -- let nme ask the 

16: 11: 17 25 question a little bit differently, M. Min. In looking   
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·1· ·and liabilities; right?"

·2· · · · · MR. GARFINKEL:· "Correct."

·3· · · · · MR. LEWIN:· "Then pay outstanding loans; right?"

·4· · · · · MR. GARFINKEL:· "Correct."

·5· · · · · MR. LEWIN:· "And then to pay -- to pay each

·6· ·member pro rata an amount into their capital accounts;

·7· ·right?"

·8· · · · · MR. GARFINKEL:· "Correct."

·9· · · · · MR. LEWIN:· "Unless those capital accounts are at

10· ·a zero; right?"

11· · · · · MR. GARFINKEL:· "I see that."

12· · · · · MR. LEWIN:· "I didn't get an answer.· Is that

13· ·correct?"

14· · · · · MR. GARFINKEL:· "I see that, yes."

15· · · · · MR. LEWIN:· "Okay.· And as you're sitting here,

16· ·do you recall that -- that originally the capital

17· ·accounts for Green Valley when it first started were

18· ·70 percent -- were 70 percent of the total capital in

19· ·Mr. -- in CLA and 30 percent with Mr. Bidsal; is that

20· ·correct?"

21· · · · · MR. GARFINKEL:· "Yes."

22· · · · · MR. LEWIN:· Then Page 83, Lines 15 through 87,

23· ·Line 17.

24· · · · · "Okay.· What I'm asking -- let me ask the

25· ·question a little bit differently, Mr. Main.· In looking
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16:11: 21 1 at the docunents that were provided, the financi aro. 

16: 11: 22 2 records provided to you by M. Bidsal or his staff in 

16: 11: 26 3 connection with Geen Valley, in order for you to nake 

16: 11: 29 4 adjusting entries in order for -- to the tax returns and 

16: 11: 32 5 issue proper K-1s, did you consider the allocation and 

16:11: 36 6 distribution schedule contained in Exhibit B of the 

16: 11: 39 7 operating agreenent?" 

16:11: 40 8 MR. GARFI NKEL: "What we did -- okay. It's 

16: 11: 42 9 easier to go back and just tell you what we did." 

16: 11: 46 10 MR GERRARD: Judge, we're rereading testinony 

16:11: 48 11 that's already in the record. 

16:12: 00 12 ARBI TRATOR WALL: We did this. We did all the 

16: 12; 02 13 way to 86/25. 

16: 12: 06 14 MR LEWN  Ckay. Let ne read from87 -- 

16:12:11 15 "QUESTION: | see. So -- sO -- so we're 

16: 12: 13 16 talking -- when you said the final step, you're talking 

16:12: 16 17 about Exhibit B, the subparagraph under the col umm 

16:12: 20 18 Preferred Allocation and Distribution Schedule, it has 

16: 12: 22 19 First Step, Second Step, Third Step, and then Final 

16:12:25 20 Step. Wat you just referred to was that portion of 

16:12: 30 21 this -- the final step; is that correct?" 

16: 12: 36 22 MR. GARFI NKEL: "That is correct.” 

16: 12: 36 23 MR LEWN "Ckay. And in terns of -- did you 

16:12: 37 24 ever -- did you ever tell M. Bidsal that the 

16: 12: 39 25 distributions fromthe -- of the profits fromthe sale   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006957

ARBI TRATI ON DAY 5 - 04/27/2021 

16:11: 21 1 at the docunents that were provided, the financi aro. 

16: 11: 22 2 records provided to you by M. Bidsal or his staff in 

16: 11: 26 3 connection with Geen Valley, in order for you to nake 

16: 11: 29 4 adjusting entries in order for -- to the tax returns and 

16: 11: 32 5 issue proper K-1s, did you consider the allocation and 

16:11: 36 6 distribution schedule contained in Exhibit B of the 

16: 11: 39 7 operating agreenent?" 

16:11: 40 8 MR. GARFI NKEL: "What we did -- okay. It's 

16: 11: 42 9 easier to go back and just tell you what we did." 

16: 11: 46 10 MR GERRARD: Judge, we're rereading testinony 

16:11: 48 11 that's already in the record. 

16:12: 00 12 ARBI TRATOR WALL: We did this. We did all the 

16: 12; 02 13 way to 86/25. 

16: 12: 06 14 MR LEWN  Ckay. Let ne read from87 -- 

16:12:11 15 "QUESTION: | see. So -- sO -- so we're 

16: 12: 13 16 talking -- when you said the final step, you're talking 

16:12: 16 17 about Exhibit B, the subparagraph under the col umm 

16:12: 20 18 Preferred Allocation and Distribution Schedule, it has 

16: 12: 22 19 First Step, Second Step, Third Step, and then Final 

16:12:25 20 Step. Wat you just referred to was that portion of 

16:12: 30 21 this -- the final step; is that correct?" 

16: 12: 36 22 MR. GARFI NKEL: "That is correct.” 

16: 12: 36 23 MR LEWN "Ckay. And in terns of -- did you 

16:12: 37 24 ever -- did you ever tell M. Bidsal that the 

16: 12: 39 25 distributions fromthe -- of the profits fromthe sale   
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·1· ·at the documents that were provided, the financial

·2· ·records provided to you by Mr. Bidsal or his staff in

·3· ·connection with Green Valley, in order for you to make

·4· ·adjusting entries in order for -- to the tax returns and

·5· ·issue proper K-1s, did you consider the allocation and

·6· ·distribution schedule contained in Exhibit B of the

·7· ·operating agreement?"

·8· · · · · MR. GARFINKEL:· "What we did -- okay.· It's

·9· ·easier to go back and just tell you what we did."

10· · · · · MR. GERRARD:· Judge, we're rereading testimony

11· ·that's already in the record.

12· · · · · ARBITRATOR WALL:· We did this.· We did all the

13· ·way to 86/25.

14· · · · · MR. LEWIN:· Okay.· Let me read from 87 --

15· · · · · "QUESTION:· I see.· So -- so -- so we're

16· ·talking -- when you said the final step, you're talking

17· ·about Exhibit B, the subparagraph under the column

18· ·Preferred Allocation and Distribution Schedule, it has

19· ·First Step, Second Step, Third Step, and then Final

20· ·Step.· What you just referred to was that portion of

21· ·this -- the final step; is that correct?"

22· · · · · MR. GARFINKEL:· "That is correct."

23· · · · · MR. LEWIN:· "Okay.· And in terms of -- did you

24· ·ever -- did you ever tell Mr. Bidsal that the

25· ·distributions from the -- of the profits from the sale
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ARBI TRATI ON DAY 5 - 04/27/2021 

16:12: 41 1 of the properties should be distributed 50/50?" 

16:12: 44 2 MR. GARFINKEL: "I don't renenber ever having a 

16: 12: 46 3 discussion with M. Bidsal on what should -- what the 

16: 12: 49 4 distribution should be. That's -- that's -- that was 

16:12:52 5 his -- that was his responsibility." 

16: 13: 00 6 MR LEWN. Then Page 88, Lines 3 through 11 

16: 13: 07 7 "Did M. Col shani ever call you and ask you about 

16:13:09 8 how the profits -- the capital gains fromthe sal e of 

16: 13: 13 9 Geen Valley's properties should be distributed?” 

16: 13: 14 10 MR. GARFI NKEL: "I do not renmenber a conversation 

16:13: 15 11 like that. But you're also tal king about, again, 

16:13:19 12 di stri butions versus allocations, so there's two 

16: 13: 22 13 different things. But | don't renenber talking to Ben 

16: 13: 24 14 about that." 

16:13: 32 15 MR. LEWN. Then we go to 88, 20 through 89, 

16:13: 38 16 Li ne 13. 

16:13: 39 17 "Did you ever have a conversation with M. Bi dsal 

16: 13: 41 18 where you discussed with hi mwhether or not the gain 

16:13:44 19 fromthe sale of Green Valley's property should be 

16:13: 47 20 allocated for tax purposes in accordance with the third 

16:13:53 21 step here on Exhibit B which says pro rata based on 

16: 13:54 22 capital contributions?" 

16: 13: 56 23 MR. GARFINKEL: "I don't renenber a conversation 

16: 13: 57 24 with Bidsal about that." 

16: 13: 59 25 MR LEWN "Do you ever renenber having a   
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16:12: 41 1 of the properties should be distributed 50/50?" 

16:12: 44 2 MR. GARFINKEL: "I don't renenber ever having a 

16: 12: 46 3 discussion with M. Bidsal on what should -- what the 

16: 12: 49 4 distribution should be. That's -- that's -- that was 

16:12:52 5 his -- that was his responsibility." 

16: 13: 00 6 MR LEWN. Then Page 88, Lines 3 through 11 

16: 13: 07 7 "Did M. Col shani ever call you and ask you about 

16:13:09 8 how the profits -- the capital gains fromthe sal e of 

16: 13: 13 9 Geen Valley's properties should be distributed?” 

16: 13: 14 10 MR. GARFI NKEL: "I do not renmenber a conversation 

16:13: 15 11 like that. But you're also tal king about, again, 

16:13:19 12 di stri butions versus allocations, so there's two 

16: 13: 22 13 different things. But | don't renenber talking to Ben 

16: 13: 24 14 about that." 

16:13: 32 15 MR. LEWN. Then we go to 88, 20 through 89, 

16:13: 38 16 Li ne 13. 

16:13: 39 17 "Did you ever have a conversation with M. Bi dsal 

16: 13: 41 18 where you discussed with hi mwhether or not the gain 

16:13:44 19 fromthe sale of Green Valley's property should be 

16:13: 47 20 allocated for tax purposes in accordance with the third 

16:13:53 21 step here on Exhibit B which says pro rata based on 

16: 13:54 22 capital contributions?" 

16: 13: 56 23 MR. GARFINKEL: "I don't renenber a conversation 

16: 13: 57 24 with Bidsal about that." 

16: 13: 59 25 MR LEWN "Do you ever renenber having a   
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·1· ·of the properties should be distributed 50/50?"

·2· · · · · MR. GARFINKEL:· "I don't remember ever having a

·3· ·discussion with Mr. Bidsal on what should -- what the

·4· ·distribution should be.· That's -- that's -- that was

·5· ·his -- that was his responsibility."

·6· · · · · MR. LEWIN:· Then Page 88, Lines 3 through 11.

·7· · · · · "Did Mr. Golshani ever call you and ask you about

·8· ·how the profits -- the capital gains from the sale of

·9· ·Green Valley's properties should be distributed?"

10· · · · · MR. GARFINKEL:· "I do not remember a conversation

11· ·like that.· But you're also talking about, again,

12· ·distributions versus allocations, so there's two

13· ·different things.· But I don't remember talking to Ben

14· ·about that."

15· · · · · MR. LEWIN:· Then we go to 88, 20 through 89,

16· ·Line 13.

17· · · · · "Did you ever have a conversation with Mr. Bidsal

18· ·where you discussed with him whether or not the gain

19· ·from the sale of Green Valley's property should be

20· ·allocated for tax purposes in accordance with the third

21· ·step here on Exhibit B which says pro rata based on

22· ·capital contributions?"

23· · · · · MR. GARFINKEL:· "I don't remember a conversation

24· ·with Bidsal about that."

25· · · · · MR. LEWIN:· "Do you ever remember having a
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: : rage 
conversation with M. Bidsal where he told you that Ben 16: 14: 01 1 

16: 14: 03 2 olshani was claimng that the profits fromthe sale of 

16: 14: 04 3 Geen Valley's properties should be distributed 

16: 14: 07 4 70 percent to himand 30 percent to M. Bidsal until 

16: 14:10 5 their capital accounts were fully paid off?" 

16: 14:15 6 MR. GARFINKEL: "I don't remenber a conversation 

16: 14:16 7 like that." 

16: 14: 23 8 MR. LEWN. Next is Page 90, Line 16 through 91 

16:14:32 9 Li ne 10. 

16: 14: 36 10 "When you were -- when you were preparing the tax 

16:14: 41 11 returns for Geen Valley with respect to allocating 

16: 14: 45 12 capital gains what did you understand the word 

16: 14: 45 13 ' Step-Down Allocation’ to nean?" 

16: 14. 48 14 MR. GARFINKEL: "Rod, I'mgoing to tell you what 

16: 14: 49 15 | did which I've already said once. kay?" 

16: 14: 53 16 ARBI TRATOR WALL: This has al ready been read in. 

16: 14: 55 17 MR GERRARD: We did this too. 

16: 15: 00 18 MR LEWN This is in the record already. Al 

16: 15: 02 19 right. 94 Line 6 through 12. 

16:15:11 20 MR. GARFI NKEL: Hold on one second. Let ne just 

16: 15: 14 21 get there. Cot it. 

16: 15: 22 22 MR LEWN. "I guess ny question was, did he -- 

16: 15: 25 23 based on his review of the operating agreement, did he 

16:15: 29 24 have an under st andi ng of how distributions of capital 

16: 15: 32 25 gain noney was to be distributed regardless of how it   
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: : rage 
conversation with M. Bidsal where he told you that Ben 16: 14: 01 1 

16: 14: 03 2 olshani was claimng that the profits fromthe sale of 

16: 14: 04 3 Geen Valley's properties should be distributed 

16: 14: 07 4 70 percent to himand 30 percent to M. Bidsal until 

16: 14:10 5 their capital accounts were fully paid off?" 

16: 14:15 6 MR. GARFINKEL: "I don't remenber a conversation 

16: 14:16 7 like that." 

16: 14: 23 8 MR. LEWN. Next is Page 90, Line 16 through 91 

16:14:32 9 Li ne 10. 

16: 14: 36 10 "When you were -- when you were preparing the tax 

16:14: 41 11 returns for Geen Valley with respect to allocating 

16: 14: 45 12 capital gains what did you understand the word 

16: 14: 45 13 ' Step-Down Allocation’ to nean?" 

16: 14. 48 14 MR. GARFINKEL: "Rod, I'mgoing to tell you what 

16: 14: 49 15 | did which I've already said once. kay?" 

16: 14: 53 16 ARBI TRATOR WALL: This has al ready been read in. 

16: 14: 55 17 MR GERRARD: We did this too. 

16: 15: 00 18 MR LEWN This is in the record already. Al 

16: 15: 02 19 right. 94 Line 6 through 12. 

16:15:11 20 MR. GARFI NKEL: Hold on one second. Let ne just 

16: 15: 14 21 get there. Cot it. 

16: 15: 22 22 MR LEWN. "I guess ny question was, did he -- 

16: 15: 25 23 based on his review of the operating agreement, did he 

16:15: 29 24 have an under st andi ng of how distributions of capital 

16: 15: 32 25 gain noney was to be distributed regardless of how it   
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·1· ·conversation with Mr. Bidsal where he told you that Ben

·2· ·Golshani was claiming that the profits from the sale of

·3· ·Green Valley's properties should be distributed

·4· ·70 percent to him and 30 percent to Mr. Bidsal until

·5· ·their capital accounts were fully paid off?"

·6· · · · · MR. GARFINKEL:· "I don't remember a conversation

·7· ·like that."

·8· · · · · MR. LEWIN:· Next is Page 90, Line 16 through 91

·9· ·Line 10.

10· · · · · "When you were -- when you were preparing the tax

11· ·returns for Green Valley with respect to allocating

12· ·capital gains what did you understand the word

13· ·'Step-Down Allocation' to mean?"

14· · · · · MR. GARFINKEL:· "Rod, I'm going to tell you what

15· ·I did which I've already said once.· Okay?"

16· · · · · ARBITRATOR WALL:· This has already been read in.

17· · · · · MR. GERRARD:· We did this too.

18· · · · · MR. LEWIN:· This is in the record already.· All

19· ·right.· 94 Line 6 through 12.

20· · · · · MR. GARFINKEL:· Hold on one second.· Let me just

21· ·get there.· Got it.

22· · · · · MR. LEWIN:· "I guess my question was, did he --

23· ·based on his review of the operating agreement, did he

24· ·have an understanding of how distributions of capital

25· ·gain money was to be distributed regardless of how it
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16: 15: 35 1 was allocated? And that's just a yes or a no." 

16:15: 38 2 MR. GARFI NKEL: "No." 

16: 15: 41 3 MR LEWN Then we go to 94, Line 18 through 95, 

16: 15: 46 4 Line 18. 

16: 15: 47 5 "Are you aware of any -- of any incone that was 

16: 15: 50 6 received by Green Valley other than ordinary income as 

16: 15: 54 7 defined by the tax -- by tax -- by the tax code?" 

16: 16: 00 8 MR. GERRARD: And then | said, "Yeah. Once again 

16: 16: 02 9 Rod, you're asking himto give you a | egal opinion about 

16: 16: 02 10 what the characterization is of the income made by this 

16: 16: 07 11  conpany, not howit was reported, not howit's on the 

16: 16: 10 12 tax return, and he doesn't have to answer those 

16: 16: 12 13 questions. He's not here as an expert.” 

16: 16: 16 14 But | said | don't have any objections. 

16:16: 19 15 ARBI TRATOR WALL: All right. Skip down to 

16: 16: 20 16 10. 

16: 16: 23 17 MR LEWN  "Ckay. GCkay. All right. So let 

16: 16: 24 18 nme -- can you answer ny question, sir?" 

16: 16: 26 19 MR. GARFINKEL: "I think | already answered it, 

16: 16: 28 20 honestly, because | think | was asked what types of 

16: 16: 31 21 i ncone there were and how | allocated it, which there 

16: 16: 35 22 was interest, there was rental income, and there was 

16: 16: 37 23 capital gains. And | answered that we allocated it 

16: 16: 40 24 50/50 on the tax return without regard to any 

16: 16: 43 25 distributions.”   
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16: 15: 35 1 was allocated? And that's just a yes or a no." 

16:15: 38 2 MR. GARFI NKEL: "No." 

16: 15: 41 3 MR LEWN Then we go to 94, Line 18 through 95, 

16: 15: 46 4 Line 18. 

16: 15: 47 5 "Are you aware of any -- of any incone that was 

16: 15: 50 6 received by Green Valley other than ordinary income as 

16: 15: 54 7 defined by the tax -- by tax -- by the tax code?" 

16: 16: 00 8 MR. GERRARD: And then | said, "Yeah. Once again 

16: 16: 02 9 Rod, you're asking himto give you a | egal opinion about 

16: 16: 02 10 what the characterization is of the income made by this 

16: 16: 07 11  conpany, not howit was reported, not howit's on the 

16: 16: 10 12 tax return, and he doesn't have to answer those 

16: 16: 12 13 questions. He's not here as an expert.” 

16: 16: 16 14 But | said | don't have any objections. 

16:16: 19 15 ARBI TRATOR WALL: All right. Skip down to 

16: 16: 20 16 10. 

16: 16: 23 17 MR LEWN  "Ckay. GCkay. All right. So let 

16: 16: 24 18 nme -- can you answer ny question, sir?" 

16: 16: 26 19 MR. GARFINKEL: "I think | already answered it, 

16: 16: 28 20 honestly, because | think | was asked what types of 

16: 16: 31 21 i ncone there were and how | allocated it, which there 

16: 16: 35 22 was interest, there was rental income, and there was 

16: 16: 37 23 capital gains. And | answered that we allocated it 

16: 16: 40 24 50/50 on the tax return without regard to any 

16: 16: 43 25 distributions.”   
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·1· ·was allocated?· And that's just a yes or a no."

·2· · · · · MR. GARFINKEL:· "No."

·3· · · · · MR. LEWIN:· Then we go to 94, Line 18 through 95,

·4· ·Line 18.

·5· · · · · "Are you aware of any -- of any income that was

·6· ·received by Green Valley other than ordinary income as

·7· ·defined by the tax -- by tax -- by the tax code?"

·8· · · · · MR. GERRARD:· And then I said, "Yeah.· Once again

·9· ·Rod, you're asking him to give you a legal opinion about

10· ·what the characterization is of the income made by this

11· ·company, not how it was reported, not how it's on the

12· ·tax return, and he doesn't have to answer those

13· ·questions.· He's not here as an expert."

14· · · · · But I said I don't have any objections.

15· · · · · ARBITRATOR WALL:· All right.· Skip down to

16· ·No. 10.

17· · · · · MR. LEWIN:· "Okay.· Okay.· All right.· So let

18· ·me -- can you answer my question, sir?"

19· · · · · MR. GARFINKEL:· "I think I already answered it,

20· ·honestly, because I think I was asked what types of

21· ·income there were and how I allocated it, which there

22· ·was interest, there was rental income, and there was

23· ·capital gains.· And I answered that we allocated it

24· ·50/50 on the tax return without regard to any

25· ·distributions."
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Page 
MR. LEWN. 96, Line 20 through 97, Line 18 16: 16: 46 1 

16: 17:00 2 "In connection with the preparation of the Geen 

16: 17: 02 3 Valley tax returns, did you treat depreciation" -- 

16:17: 07 4 Is this already in? 

16:17: 14 5 ARBI TRATOR WALL: It is. 96/20 to 97/10 is in. 

16:17:15 6 You asked for all the way for 97/18. 

16:17:20 7 MR LEWN. [I'll continue on from Line 13. 

16:17: 23 8 MR. GARFINKEL: |'msorry. Say that again, Rod. 

16:17: 25 9 MR LEWN [I'm just continuing on from97/13 

16:17:29 10 through 18. 

16:17: 30 11 "Did M. Bidsal ever ask you for any advice 

16:17: 34 12 regarding the distribution of cash based on 

16: 17: 37 13 depreciation?” 

16:17: 40 14 "ANSWER: No." 

16:17: 42 15 ARBI TRATOR WALL: Wait. 

16:17: 42 16 MR. GARFI NKEL: | thought you said 11, Rod. 

16:17:45 17 Let's start at 11. Am right? 

16: 17:45 18 MR. LEWN No. Let's start at 13. [|I'msorry. 

16: 17: 48 19 Let ne start over. I'll just ask the question. |'ve 

16:17:51 20 al ways been an under study. 

16:17:53 21 "Did M. Bidsal ever ask you any advice regarding 

16: 17: 56 22 the distribution of cash based on depreciation?" 

16:17:59 23 MR. GARFI NKEL: "No." 

16: 18: 00 24 MR LEWN "Wth respect to Geen Valley?" 

16: 18: 03 25 MR. GARFI NKEL: "No."   
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Page 
MR. LEWN. 96, Line 20 through 97, Line 18 16: 16: 46 1 

16: 17:00 2 "In connection with the preparation of the Geen 

16: 17: 02 3 Valley tax returns, did you treat depreciation" -- 

16:17: 07 4 Is this already in? 

16:17: 14 5 ARBI TRATOR WALL: It is. 96/20 to 97/10 is in. 

16:17:15 6 You asked for all the way for 97/18. 

16:17:20 7 MR LEWN. [I'll continue on from Line 13. 

16:17: 23 8 MR. GARFINKEL: |'msorry. Say that again, Rod. 

16:17: 25 9 MR LEWN [I'm just continuing on from97/13 

16:17:29 10 through 18. 

16:17: 30 11 "Did M. Bidsal ever ask you for any advice 

16:17: 34 12 regarding the distribution of cash based on 

16: 17: 37 13 depreciation?” 

16:17: 40 14 "ANSWER: No." 

16:17: 42 15 ARBI TRATOR WALL: Wait. 

16:17: 42 16 MR. GARFI NKEL: | thought you said 11, Rod. 

16:17:45 17 Let's start at 11. Am right? 

16: 17:45 18 MR. LEWN No. Let's start at 13. [|I'msorry. 

16: 17: 48 19 Let ne start over. I'll just ask the question. |'ve 

16:17:51 20 al ways been an under study. 

16:17:53 21 "Did M. Bidsal ever ask you any advice regarding 

16: 17: 56 22 the distribution of cash based on depreciation?" 

16:17:59 23 MR. GARFI NKEL: "No." 

16: 18: 00 24 MR LEWN "Wth respect to Geen Valley?" 

16: 18: 03 25 MR. GARFI NKEL: "No."   
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·1· · · · · MR. LEWIN:· 96, Line 20 through 97, Line 18.

·2· · · · · "In connection with the preparation of the Green

·3· ·Valley tax returns, did you treat depreciation" --

·4· · · · · Is this already in?

·5· · · · · ARBITRATOR WALL:· It is.· 96/20 to 97/10 is in.

·6· ·You asked for all the way for 97/18.

·7· · · · · MR. LEWIN:· I'll continue on from Line 13.

·8· · · · · MR. GARFINKEL:· I'm sorry.· Say that again, Rod.

·9· · · · · MR. LEWIN:· I'm just continuing on from 97/13

10· ·through 18.

11· · · · · "Did Mr. Bidsal ever ask you for any advice

12· ·regarding the distribution of cash based on

13· ·depreciation?"

14· · · · · "ANSWER:· No."

15· · · · · ARBITRATOR WALL:· Wait.

16· · · · · MR. GARFINKEL:· I thought you said 11, Rod.

17· ·Let's start at 11.· Am I right?

18· · · · · MR. LEWIN:· No.· Let's start at 13.· I'm sorry.

19· ·Let me start over.· I'll just ask the question.· I've

20· ·always been an understudy.

21· · · · · "Did Mr. Bidsal ever ask you any advice regarding

22· ·the distribution of cash based on depreciation?"

23· · · · · MR. GARFINKEL:· "No."

24· · · · · MR. LEWIN:· "With respect to Green Valley?"

25· · · · · MR. GARFINKEL:· "No."
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16: 18: 08 1 MR. GERRARD: | think that's it. age 

16: 18: 11 2 ARBI TRATOR WALL: No, no. Those are objections. 

16: 18: 22 3 Oh, there's one nore at the top. |'msorry. 

16: 18:24 4 MR. GARFINKEL: Am incorrect? 

16: 18: 28 5 ARBI TRATOR WALL: No. 

16: 18: 33 6 MR. LEWN:. | don't understand that. No. 

16: 18: 41 7 withdraw that. 

16: 18: 42 8 ARBI TRATOR WALL: All right. W'IIl cross that 

16: 18: 44 9 one out. 

16: 18: 47 10 He's a far better JimMin. [|I'mjust telling you 

16: 18: 57 11 ri ght now. 

16: 18: 58 12 You're a far better Jim Min. [|'mnot convinced 

16:19: 04 13 which is the better M. Lew n. 

16:19:10 14 (Discussion off the record.) 

16:19: 19 15 ARBI TRATOR WALL: Does everybody have cal endars 

16:19:24 16 available? Before we get to the calendars, | think -- 

16:19: 38 17 go ahead. 

16:19: 38 18 MR LEWN 1'd like to discuss the issue with 

16:19: 41 19 M. LeGand. Earlier | think it may have been an 

16: 19: 46 20 off-the-record discussion. | think we tal ked about 

16: 19: 49 21 briefing the issue, and M. Cerrard said he doesn't want 

16: 19: 55 22 to brief it because he doesn't know if M. LeGand is 

16: 19:59 23 going to testify. 

16: 20: 00 24 ARBI TRATOR WALL: There's no sense in briefing 

16: 20: 01 25 the attorney/client privilege issues and wai vers and   
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16: 18: 08 1 MR. GERRARD: | think that's it. age 

16: 18: 11 2 ARBI TRATOR WALL: No, no. Those are objections. 

16: 18: 22 3 Oh, there's one nore at the top. |'msorry. 

16: 18:24 4 MR. GARFINKEL: Am incorrect? 

16: 18: 28 5 ARBI TRATOR WALL: No. 

16: 18: 33 6 MR. LEWN:. | don't understand that. No. 

16: 18: 41 7 withdraw that. 

16: 18: 42 8 ARBI TRATOR WALL: All right. W'IIl cross that 

16: 18: 44 9 one out. 

16: 18: 47 10 He's a far better JimMin. [|I'mjust telling you 

16: 18: 57 11 ri ght now. 

16: 18: 58 12 You're a far better Jim Min. [|'mnot convinced 

16:19: 04 13 which is the better M. Lew n. 

16:19:10 14 (Discussion off the record.) 

16:19: 19 15 ARBI TRATOR WALL: Does everybody have cal endars 

16:19:24 16 available? Before we get to the calendars, | think -- 

16:19: 38 17 go ahead. 

16:19: 38 18 MR LEWN 1'd like to discuss the issue with 

16:19: 41 19 M. LeGand. Earlier | think it may have been an 

16: 19: 46 20 off-the-record discussion. | think we tal ked about 

16: 19: 49 21 briefing the issue, and M. Cerrard said he doesn't want 

16: 19: 55 22 to brief it because he doesn't know if M. LeGand is 

16: 19:59 23 going to testify. 

16: 20: 00 24 ARBI TRATOR WALL: There's no sense in briefing 

16: 20: 01 25 the attorney/client privilege issues and wai vers and   
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·1· · · · · MR. GERRARD:· I think that's it.

·2· · · · · ARBITRATOR WALL:· No, no.· Those are objections.

·3· ·Oh, there's one more at the top.· I'm sorry.

·4· · · · · MR. GARFINKEL:· Am I incorrect?

·5· · · · · ARBITRATOR WALL:· No.

·6· · · · · MR. LEWIN:· I don't understand that.· No.  I

·7· ·withdraw that.

·8· · · · · ARBITRATOR WALL:· All right.· We'll cross that

·9· ·one out.

10· · · · · He's a far better Jim Main.· I'm just telling you

11· ·right now.

12· · · · · You're a far better Jim Main.· I'm not convinced

13· ·which is the better Mr. Lewin.

14· · · · · (Discussion off the record.)

15· · · · · ARBITRATOR WALL:· Does everybody have calendars

16· ·available?· Before we get to the calendars, I think --

17· ·go ahead.

18· · · · · MR. LEWIN:· I'd like to discuss the issue with

19· ·Mr. LeGrand.· Earlier I think it may have been an

20· ·off-the-record discussion.· I think we talked about

21· ·briefing the issue, and Mr. Gerrard said he doesn't want

22· ·to brief it because he doesn't know if Mr. LeGrand is

23· ·going to testify.

24· · · · · ARBITRATOR WALL:· There's no sense in briefing

25· ·the attorney/client privilege issues and waivers and
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16: 20: 04 1 things if M. LeGand isn't going to testify. 

16: 20: 08 2 MR LEWN Well, respectfully, | disagree with 

16: 20: 10 3 

16:20: 11 4 ARBI TRATOR WALL: Why? 

16: 20: 12 5 MR LEWN No. 1, M. LeG and -- one of the 

16: 20: 16 6 issues with respect to M. LeGrand testifying is whether 

16: 20: 22 7 there will be a ruling on the issue of whether or not 

16: 20: 26 8 attorney/client privilege has been waived, No. 1. 

16: 20: 31 9 No. 2, forgetting for the noment about the threat 

16: 20: 36 10 about filing a Bar conplaint -- 

16: 20: 39 11 MR. GARFI NKEL: Rod, could you speak up? 

16: 20: 41 12 MR LEWN. Forgetting about the threat of the 

16: 20: 44 13 Bar conplaint, I'mnot going to discuss that now The 

16: 20: 47 14 issue is we want a ruling on the waiver of the 

16: 20: 51 15 attorney/client privilege and the ruling on the 

16: 20: 53 16 objection that was made by M. Gerrard. That may, in 

16: 20: 57 17 fact, have sone inpact on M. LeG and's decision because 

16: 21: 01 18 he'll have a judicial ruling to decide whether or not he 

16: 21: 05 19 would testify or not. | understand his position. | 

16:21: 09 20 haven't talked to him but | understand if | was placed 

16:21: 12 21 in the sane position, what | would be thinking. 

16:21:15 22 But | think it's inportant to have a ruling on 

16: 21: 17 23 the waiver because | believe contrary to what M. 

16: 21: 22 24 Cerrard has said, that there's been an absol ute wai ver 

16: 21: 26 25 with respect to nost, if not all, and | think it's all   
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16: 20: 04 1 things if M. LeGand isn't going to testify. 

16: 20: 08 2 MR LEWN Well, respectfully, | disagree with 

16: 20: 10 3 

16:20: 11 4 ARBI TRATOR WALL: Why? 

16: 20: 12 5 MR LEWN No. 1, M. LeG and -- one of the 

16: 20: 16 6 issues with respect to M. LeGrand testifying is whether 

16: 20: 22 7 there will be a ruling on the issue of whether or not 

16: 20: 26 8 attorney/client privilege has been waived, No. 1. 

16: 20: 31 9 No. 2, forgetting for the noment about the threat 

16: 20: 36 10 about filing a Bar conplaint -- 

16: 20: 39 11 MR. GARFI NKEL: Rod, could you speak up? 

16: 20: 41 12 MR LEWN. Forgetting about the threat of the 

16: 20: 44 13 Bar conplaint, I'mnot going to discuss that now The 

16: 20: 47 14 issue is we want a ruling on the waiver of the 

16: 20: 51 15 attorney/client privilege and the ruling on the 

16: 20: 53 16 objection that was made by M. Gerrard. That may, in 

16: 20: 57 17 fact, have sone inpact on M. LeG and's decision because 

16: 21: 01 18 he'll have a judicial ruling to decide whether or not he 

16: 21: 05 19 would testify or not. | understand his position. | 

16:21: 09 20 haven't talked to him but | understand if | was placed 

16:21: 12 21 in the sane position, what | would be thinking. 

16:21:15 22 But | think it's inportant to have a ruling on 

16: 21: 17 23 the waiver because | believe contrary to what M. 

16: 21: 22 24 Cerrard has said, that there's been an absol ute wai ver 

16: 21: 26 25 with respect to nost, if not all, and | think it's all   
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·1· ·things if Mr. LeGrand isn't going to testify.

·2· · · · · MR. LEWIN:· Well, respectfully, I disagree with

·3· ·that.

·4· · · · · ARBITRATOR WALL:· Why?

·5· · · · · MR. LEWIN:· No. 1, Mr. LeGrand -- one of the

·6· ·issues with respect to Mr. LeGrand testifying is whether

·7· ·there will be a ruling on the issue of whether or not

·8· ·attorney/client privilege has been waived, No. 1.

·9· · · · · No. 2, forgetting for the moment about the threat

10· ·about filing a Bar complaint --

11· · · · · MR. GARFINKEL:· Rod, could you speak up?

12· · · · · MR. LEWIN:· Forgetting about the threat of the

13· ·Bar complaint, I'm not going to discuss that now.· The

14· ·issue is we want a ruling on the waiver of the

15· ·attorney/client privilege and the ruling on the

16· ·objection that was made by Mr. Gerrard.· That may, in

17· ·fact, have some impact on Mr. LeGrand's decision because

18· ·he'll have a judicial ruling to decide whether or not he

19· ·would testify or not.· I understand his position.  I

20· ·haven't talked to him, but I understand if I was placed

21· ·in the same position, what I would be thinking.

22· · · · · But I think it's important to have a ruling on

23· ·the waiver because I believe contrary to what Mr.

24· ·Gerrard has said, that there's been an absolute waiver

25· ·with respect to most, if not all, and I think it's all
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of his right to testify. So | think we should brief i 16: 21: 30 1 

16: 21: 36 2 We should be entitled to a ruling. He's here hy 

16: 21: 40 3 Subpoena. Once we have a ruling, if there's a ruling by 

16:21: 44 4 you that the privilege has been waived, that may have 

16: 21: 48 5 sone inpact on whether or not he'll show up and whet her 

16: 21: 51 6 or not we can conpel himto show up. Just to finalize 

16: 22: 05 7 that. | know you're at a disadvantage. You don't know 

16:22: 10 8 what he testified about. And what docunents. We need 

16: 22: 14 9 to get this information in front of you with the | aw 

16: 22: 16 10 ARBI TRATOR WALL: Under st ood. 

16: 22: 23 11 MR. CGERRARD: Let ne know if you want a response 

16: 22: 24 12 because | have one. 

16: 22: 27 13 ARBI TRATOR WALL: I'mtrying to piece it together 

16:22: 29 14 because I'm not sure that | think that a ruling from ne 

16: 22: 37 15 hypothetically saying the privilege has been wai ved 

16: 22: 48 16 would necessarily give himconfort if the case goes 

16: 22: 56 17 beyond nme. "Hini being M. LeGand. |I'mtrying to walk 

16: 23: 00 18 through that. 

16: 23: 01 19 MR LEWN:. If | can comment on that. Your 

16: 23: 04 20 ruling would be binding on M. Bidsal. | think there's 

16: 23: 09 21 a lot of noving parts that have to be pieced together 

16: 23: 13 22 but your ruling would be binding on M. Bidsal, and | 

16: 23: 18 23 think M. LeGand is entitled to -- we're entitled to 

16: 23: 22 24 it. He's an inportant witness, but | think he's also 

16: 23: 26 25 entitled to it.   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006964

ARBI TRATI ON DAY 5 - 04/27/2021 

Page 
of his right to testify. So | think we should brief i 16: 21: 30 1 

16: 21: 36 2 We should be entitled to a ruling. He's here hy 

16: 21: 40 3 Subpoena. Once we have a ruling, if there's a ruling by 

16:21: 44 4 you that the privilege has been waived, that may have 

16: 21: 48 5 sone inpact on whether or not he'll show up and whet her 

16: 21: 51 6 or not we can conpel himto show up. Just to finalize 

16: 22: 05 7 that. | know you're at a disadvantage. You don't know 

16:22: 10 8 what he testified about. And what docunents. We need 

16: 22: 14 9 to get this information in front of you with the | aw 

16: 22: 16 10 ARBI TRATOR WALL: Under st ood. 

16: 22: 23 11 MR. CGERRARD: Let ne know if you want a response 

16: 22: 24 12 because | have one. 

16: 22: 27 13 ARBI TRATOR WALL: I'mtrying to piece it together 

16:22: 29 14 because I'm not sure that | think that a ruling from ne 

16: 22: 37 15 hypothetically saying the privilege has been wai ved 

16: 22: 48 16 would necessarily give himconfort if the case goes 

16: 22: 56 17 beyond nme. "Hini being M. LeGand. |I'mtrying to walk 

16: 23: 00 18 through that. 

16: 23: 01 19 MR LEWN:. If | can comment on that. Your 

16: 23: 04 20 ruling would be binding on M. Bidsal. | think there's 

16: 23: 09 21 a lot of noving parts that have to be pieced together 

16: 23: 13 22 but your ruling would be binding on M. Bidsal, and | 

16: 23: 18 23 think M. LeGand is entitled to -- we're entitled to 

16: 23: 22 24 it. He's an inportant witness, but | think he's also 

16: 23: 26 25 entitled to it.   
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·1· ·of his right to testify.· So I think we should brief it.

·2· ·We should be entitled to a ruling.· He's here by

·3· ·Subpoena.· Once we have a ruling, if there's a ruling by

·4· ·you that the privilege has been waived, that may have

·5· ·some impact on whether or not he'll show up and whether

·6· ·or not we can compel him to show up.· Just to finalize

·7· ·that.· I know you're at a disadvantage.· You don't know

·8· ·what he testified about.· And what documents.· We need

·9· ·to get this information in front of you with the law.

10· · · · · ARBITRATOR WALL:· Understood.

11· · · · · MR. GERRARD:· Let me know if you want a response

12· ·because I have one.

13· · · · · ARBITRATOR WALL:· I'm trying to piece it together

14· ·because I'm not sure that I think that a ruling from me

15· ·hypothetically saying the privilege has been waived

16· ·would necessarily give him comfort if the case goes

17· ·beyond me.· "Him" being Mr. LeGrand.· I'm trying to walk

18· ·through that.

19· · · · · MR. LEWIN:· If I can comment on that.· Your

20· ·ruling would be binding on Mr. Bidsal.· I think there's

21· ·a lot of moving parts that have to be pieced together,

22· ·but your ruling would be binding on Mr. Bidsal, and I

23· ·think Mr. LeGrand is entitled to -- we're entitled to

24· ·it.· He's an important witness, but I think he's also

25· ·entitled to it.
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16: 23: 27 1 MR. GARFI NKEL: Yesterday on the record 

16:23: 31 2 M. LeG and was concerned about M. Gerrard's 

16: 23: 35 3 allegations and the potential for a Bar conplaint. | 

16: 23: 40 4 think -- | nean, | would not want to | eave the record at 

16: 23: 43 5 that. Al we have is "M. LeG and, there may be a Bar 

16: 23: 48 6 conplaint” without any ruling of whether or not the 

16: 23:50 7 privilege has been waived. | took it as a threat to 

16: 23: 54 8 M. LeGrand, so, Your Honor, | think there should be 

16: 23: 57 9 nore here than that. 

16: 23:59 10 ARBI TRATOR WALL: Just for the record, | didn't. 

16:24. 01 11 | took it as what was necessary for himto be aware of 

16: 24: 04 12 before he testified. Any |lawer who testifies in a case 

16:24:08 13 involving their client has to know whether the privilege 

16: 24: 12 14 has been wai ved, because it's obvious to all of us that 

16: 24: 19 15 if we testify to privileged information and the 

16: 24: 26 16 privilege hasn't been waived, that the possibility of a 

16: 24: 30 17 Bar conplaint is the renedy. 

16: 24: 32 18 MR. GARFI NKEL: Sure, Your Honor. OF course. 

16: 24: 34 19 But the concern was M. LeGrand previously testified at 

16: 24: 38 20 a deposition about this -- about the operating agreenent 

16: 24: 42 21 and also at the prior arbitration. For all of this to 

16: 24: 45 22 come out all of a sudden now, | frankly was surprised 

16: 24: 51 23 because this has been going on for years and no one's 

16: 24: 55 24 ever raised it. 

16: 24: 56 25 ARBI TRATOR WALL: As | said yesterday, in ny mnd   
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16: 23: 27 1 MR. GARFI NKEL: Yesterday on the record 

16:23: 31 2 M. LeG and was concerned about M. Gerrard's 

16: 23: 35 3 allegations and the potential for a Bar conplaint. | 

16: 23: 40 4 think -- | nean, | would not want to | eave the record at 

16: 23: 43 5 that. Al we have is "M. LeG and, there may be a Bar 

16: 23: 48 6 conplaint” without any ruling of whether or not the 

16: 23:50 7 privilege has been waived. | took it as a threat to 

16: 23: 54 8 M. LeGrand, so, Your Honor, | think there should be 

16: 23: 57 9 nore here than that. 

16: 23:59 10 ARBI TRATOR WALL: Just for the record, | didn't. 

16:24. 01 11 | took it as what was necessary for himto be aware of 

16: 24: 04 12 before he testified. Any |lawer who testifies in a case 

16:24:08 13 involving their client has to know whether the privilege 

16: 24: 12 14 has been wai ved, because it's obvious to all of us that 

16: 24: 19 15 if we testify to privileged information and the 

16: 24: 26 16 privilege hasn't been waived, that the possibility of a 

16: 24: 30 17 Bar conplaint is the renedy. 

16: 24: 32 18 MR. GARFI NKEL: Sure, Your Honor. OF course. 

16: 24: 34 19 But the concern was M. LeGrand previously testified at 

16: 24: 38 20 a deposition about this -- about the operating agreenent 

16: 24: 42 21 and also at the prior arbitration. For all of this to 

16: 24: 45 22 come out all of a sudden now, | frankly was surprised 

16: 24: 51 23 because this has been going on for years and no one's 

16: 24: 55 24 ever raised it. 

16: 24: 56 25 ARBI TRATOR WALL: As | said yesterday, in ny mnd   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006965

Page 1356
·1· · · · · MR. GARFINKEL:· Yesterday on the record

·2· ·Mr. LeGrand was concerned about Mr. Gerrard's

·3· ·allegations and the potential for a Bar complaint.  I

·4· ·think -- I mean, I would not want to leave the record at

·5· ·that.· All we have is "Mr. LeGrand, there may be a Bar

·6· ·complaint" without any ruling of whether or not the

·7· ·privilege has been waived.· I took it as a threat to

·8· ·Mr. LeGrand, so, Your Honor, I think there should be

·9· ·more here than that.

10· · · · · ARBITRATOR WALL:· Just for the record, I didn't.

11· ·I took it as what was necessary for him to be aware of

12· ·before he testified.· Any lawyer who testifies in a case

13· ·involving their client has to know whether the privilege

14· ·has been waived, because it's obvious to all of us that

15· ·if we testify to privileged information and the

16· ·privilege hasn't been waived, that the possibility of a

17· ·Bar complaint is the remedy.

18· · · · · MR. GARFINKEL:· Sure, Your Honor.· Of course.

19· ·But the concern was Mr. LeGrand previously testified at

20· ·a deposition about this -- about the operating agreement

21· ·and also at the prior arbitration.· For all of this to

22· ·come out all of a sudden now, I frankly was surprised

23· ·because this has been going on for years and no one's

24· ·ever raised it.

25· · · · · ARBITRATOR WALL:· As I said yesterday, in my mind
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16: 24.58 1 before he testified -- because we actually bri ef ed t hi s 

16: 25: 07 2 issue with the potential of M. Lewin being a witness in 

16: 25:10 3 the notions in limne. To ne, the very, very first 

16: 25: 12 4 inquiry that had to be nade before M. LeG and did 

16: 25: 18 5 anything was whether the privilege had been waived. So 

16: 25: 22 6 tone it was the necessary precursor to himtestifying. 

16: 25: 28 7 MR. LEWN:. Yes, Your Honor, but honestly, | 

16: 25: 30 8 don't want to get into the contents with M. Cerrard on 

16: 25: 34 9 this, but that issue should have been brought up way 

16: 25: 38 10 before we spent the time com ng here and preparing for 

16: 25: 42 11 this arbitration at great expense, and not in front of 

16: 25: 45 12 the witness, because | can tell you the |anguage that 

16: 25: 51 13 M. Cerrard used was "If you testify, there's going to 

16: 25: 54 14 be a Bar conplaint,” which, by the way, there may never 

16: 25: 58 15 be a Bar conpl aint because of the issue of waiver and 

16: 26: 01 16 privilege. He should not have brought that up in front 

16: 26: 05 17 of the witness. It's witness intimdation. 

16: 26: 08 18 ARBlI TRATOR WALL: The witness is a |lawer. The 

16: 26: 10 19 witness is aware of privilege issues. It's different. 

16: 26: 13 20 | don't know what the expense difference is. | nean, 

16: 26: 16 21 you would have had to have the sane expense to present 

16: 26: 19 22 the testinony we al ready presented. 

16: 26: 21 23 MR LEWN No. [| don't know M. LeG and 

16: 26: 25 24 realized that was an issue. |'mnot speaking for him 

16: 26: 29 25 Renenber he testified twice and there's no assertion of   
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16: 24.58 1 before he testified -- because we actually bri ef ed t hi s 

16: 25: 07 2 issue with the potential of M. Lewin being a witness in 

16: 25:10 3 the notions in limne. To ne, the very, very first 

16: 25: 12 4 inquiry that had to be nade before M. LeG and did 

16: 25: 18 5 anything was whether the privilege had been waived. So 

16: 25: 22 6 tone it was the necessary precursor to himtestifying. 

16: 25: 28 7 MR. LEWN:. Yes, Your Honor, but honestly, | 

16: 25: 30 8 don't want to get into the contents with M. Cerrard on 

16: 25: 34 9 this, but that issue should have been brought up way 

16: 25: 38 10 before we spent the time com ng here and preparing for 

16: 25: 42 11 this arbitration at great expense, and not in front of 

16: 25: 45 12 the witness, because | can tell you the |anguage that 

16: 25: 51 13 M. Cerrard used was "If you testify, there's going to 

16: 25: 54 14 be a Bar conplaint,” which, by the way, there may never 

16: 25: 58 15 be a Bar conpl aint because of the issue of waiver and 

16: 26: 01 16 privilege. He should not have brought that up in front 

16: 26: 05 17 of the witness. It's witness intimdation. 

16: 26: 08 18 ARBlI TRATOR WALL: The witness is a |lawer. The 

16: 26: 10 19 witness is aware of privilege issues. It's different. 

16: 26: 13 20 | don't know what the expense difference is. | nean, 

16: 26: 16 21 you would have had to have the sane expense to present 

16: 26: 19 22 the testinony we al ready presented. 

16: 26: 21 23 MR LEWN No. [| don't know M. LeG and 

16: 26: 25 24 realized that was an issue. |'mnot speaking for him 

16: 26: 29 25 Renenber he testified twice and there's no assertion of   
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·1· ·before he testified -- because we actually briefed this

·2· ·issue with the potential of Mr. Lewin being a witness in

·3· ·the motions in limine.· To me, the very, very first

·4· ·inquiry that had to be made before Mr. LeGrand did

·5· ·anything was whether the privilege had been waived.· So

·6· ·to me it was the necessary precursor to him testifying.

·7· · · · · MR. LEWIN:· Yes, Your Honor, but honestly, I

·8· ·don't want to get into the contents with Mr. Gerrard on

·9· ·this, but that issue should have been brought up way

10· ·before we spent the time coming here and preparing for

11· ·this arbitration at great expense, and not in front of

12· ·the witness, because I can tell you the language that

13· ·Mr. Gerrard used was "If you testify, there's going to

14· ·be a Bar complaint," which, by the way, there may never

15· ·be a Bar complaint because of the issue of waiver and

16· ·privilege.· He should not have brought that up in front

17· ·of the witness.· It's witness intimidation.

18· · · · · ARBITRATOR WALL:· The witness is a lawyer.· The

19· ·witness is aware of privilege issues.· It's different.

20· ·I don't know what the expense difference is.· I mean,

21· ·you would have had to have the same expense to present

22· ·the testimony we already presented.

23· · · · · MR. LEWIN:· No.· I don't know Mr. LeGrand

24· ·realized that was an issue.· I'm not speaking for him.

25· ·Remember he testified twice and there's no assertion of
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16: 26: 32 1 the attorney/client privilege. If I'ma |awer, 

16: 26: 37 2 wouldn't think there's an issue. As to the expense, | 

16: 26: 41 3 think when we ultimately get to the bottomof this, 

16: 26: 41 4 we're going to be back here again. 

16: 26: 43 5 ARBI TRATOR WALL: | think we can do it by Zoom 

16: 26: 46 6 but all right. 

16: 26: 46 7 MR GERRARD: (obviously they're not happy with 

16: 26: 49 8 the ruling that Your Honor nade yesterday. 

16: 26: 54 9 ARBI TRATOR WALL: Which ruling? 

16: 26: 55 10 MR. GERRARD: The ruling we were not going to 

16: 26: 57 11 force M. LeGrand to testify. 

16:27:00 12 ARBI TRATOR WALL: Ch. 

16: 27:00 13 MR. GERRARD: M. LeG and said he wasn't 

16: 27: 03 14 confortable testifying, and what | told hi mwas what 

16: 27: 06 15 rules -- or what | wanted to cover with himin voir 

16: 27: 09 16 dire, which is what | said at the beginning, were the 

16: 27: 12 17 Rul es of Professional Conduct that go well beyond 

16: 27:15 18 whether there's attorney/client privilege. This is not 

16: 27: 19 19 just a privilege issue. It's not limted to privilege. 

16: 27: 22 20 Let's take it one step at a tine. First of all, 

16: 27: 25 21 M. LeGrand has never testified about the communications 

16:27: 28 22 that he had wth M. Bidsal. 

16: 27: 30 23 ARBI TRATOR WALL: W th respect -- let ne 

16: 27: 32 24 interrupt you. Really all | want to reach right nowis 

16: 27: 35 25 whether we're going to brief it on the front end or the   
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16: 26: 32 1 the attorney/client privilege. If I'ma |awer, 

16: 26: 37 2 wouldn't think there's an issue. As to the expense, | 

16: 26: 41 3 think when we ultimately get to the bottomof this, 

16: 26: 41 4 we're going to be back here again. 

16: 26: 43 5 ARBI TRATOR WALL: | think we can do it by Zoom 

16: 26: 46 6 but all right. 

16: 26: 46 7 MR GERRARD: (obviously they're not happy with 

16: 26: 49 8 the ruling that Your Honor nade yesterday. 

16: 26: 54 9 ARBI TRATOR WALL: Which ruling? 

16: 26: 55 10 MR. GERRARD: The ruling we were not going to 

16: 26: 57 11 force M. LeGrand to testify. 

16:27:00 12 ARBI TRATOR WALL: Ch. 

16: 27:00 13 MR. GERRARD: M. LeG and said he wasn't 

16: 27: 03 14 confortable testifying, and what | told hi mwas what 

16: 27: 06 15 rules -- or what | wanted to cover with himin voir 

16: 27: 09 16 dire, which is what | said at the beginning, were the 

16: 27: 12 17 Rul es of Professional Conduct that go well beyond 

16: 27:15 18 whether there's attorney/client privilege. This is not 

16: 27: 19 19 just a privilege issue. It's not limted to privilege. 

16: 27: 22 20 Let's take it one step at a tine. First of all, 

16: 27: 25 21 M. LeGrand has never testified about the communications 

16:27: 28 22 that he had wth M. Bidsal. 

16: 27: 30 23 ARBI TRATOR WALL: W th respect -- let ne 

16: 27: 32 24 interrupt you. Really all | want to reach right nowis 

16: 27: 35 25 whether we're going to brief it on the front end or the   
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·1· ·the attorney/client privilege.· If I'm a lawyer, I

·2· ·wouldn't think there's an issue.· As to the expense, I

·3· ·think when we ultimately get to the bottom of this,

·4· ·we're going to be back here again.

·5· · · · · ARBITRATOR WALL:· I think we can do it by Zoom,

·6· ·but all right.

·7· · · · · MR. GERRARD:· Obviously they're not happy with

·8· ·the ruling that Your Honor made yesterday.

·9· · · · · ARBITRATOR WALL:· Which ruling?

10· · · · · MR. GERRARD:· The ruling we were not going to

11· ·force Mr. LeGrand to testify.

12· · · · · ARBITRATOR WALL:· Oh.

13· · · · · MR. GERRARD:· Mr. LeGrand said he wasn't

14· ·comfortable testifying, and what I told him was what

15· ·rules -- or what I wanted to cover with him in voir

16· ·dire, which is what I said at the beginning, were the

17· ·Rules of Professional Conduct that go well beyond

18· ·whether there's attorney/client privilege.· This is not

19· ·just a privilege issue.· It's not limited to privilege.

20· ·Let's take it one step at a time.· First of all,

21· ·Mr. LeGrand has never testified about the communications

22· ·that he had with Mr. Bidsal.

23· · · · · ARBITRATOR WALL:· With respect -- let me

24· ·interrupt you.· Really all I want to reach right now is

25· ·whether we're going to brief it on the front end or the
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16: 27: 40 1 back end. age 

16: 27: 41 2 MR. GERRARD: There was a very | ong dial ogue on 

16: 27: 43 3 the other side. I|I'mtrying to nake a record because | 

16: 27: 46 4 don't agree with any of it. The point is | don't think 

16: 27: 49 5 we should have to brief this issue until M. LeG and 

16: 27: 54 6 decides whether he's going to testify. Your Honor 

16: 27: 57 7 doesn't have jurisdiction to decide whether there's 

16: 28: 01 8 conflict of interest or not. Your Honor may be able to 

16: 28: 04 9 decide if there's been a waiver of a privilege -- 

16: 28: 07 10 ARBI TRATOR WALL: That, | have. 

16: 28: 08 11 MR. CERRARD: He has an irreconcilable conflict 

16: 28: 12 12 of interest. It was denonstrated by the way he acted 

16: 28: 16 13 leading up to this testimony and his communi cations wth 

16: 28: 19 14 the other side and his taking on M. Gol shani as a 

16: 28: 23 15 client without the perm ssion of his other client, which 

16: 28: 27 16 is the conpany. 

16: 28: 30 17 ARBI TRATOR WALL: I'm not even aware of that. 

16: 28: 33 18 MR. GERRARD: M. Shapiro told you about that. 

16: 28: 36 19 M. LeG and wote an adversarial letter on behalf of 

16: 28: 42 20 M. CGolshani to M. Shapiro about what the offers and 

16: 28: 48 21 acceptances neant and so on and so forth. So the point 

16: 28: 51 22 is there are conflict issues that cannot be resol ved by 

16: 28: 56 23 this arbitrator. That's why | brought it up at the 

16: 29: 00 24 beginning. That's why | let himknow exactly what our 

16:29: 04 25 concerns are. It's not just limted to whether there's   
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16: 27: 40 1 back end. age 

16: 27: 41 2 MR. GERRARD: There was a very | ong dial ogue on 

16: 27: 43 3 the other side. I|I'mtrying to nake a record because | 

16: 27: 46 4 don't agree with any of it. The point is | don't think 

16: 27: 49 5 we should have to brief this issue until M. LeG and 

16: 27: 54 6 decides whether he's going to testify. Your Honor 

16: 27: 57 7 doesn't have jurisdiction to decide whether there's 

16: 28: 01 8 conflict of interest or not. Your Honor may be able to 

16: 28: 04 9 decide if there's been a waiver of a privilege -- 

16: 28: 07 10 ARBI TRATOR WALL: That, | have. 

16: 28: 08 11 MR. CERRARD: He has an irreconcilable conflict 

16: 28: 12 12 of interest. It was denonstrated by the way he acted 

16: 28: 16 13 leading up to this testimony and his communi cations wth 

16: 28: 19 14 the other side and his taking on M. Gol shani as a 

16: 28: 23 15 client without the perm ssion of his other client, which 

16: 28: 27 16 is the conpany. 

16: 28: 30 17 ARBI TRATOR WALL: I'm not even aware of that. 

16: 28: 33 18 MR. GERRARD: M. Shapiro told you about that. 

16: 28: 36 19 M. LeG and wote an adversarial letter on behalf of 

16: 28: 42 20 M. CGolshani to M. Shapiro about what the offers and 

16: 28: 48 21 acceptances neant and so on and so forth. So the point 

16: 28: 51 22 is there are conflict issues that cannot be resol ved by 

16: 28: 56 23 this arbitrator. That's why | brought it up at the 

16: 29: 00 24 beginning. That's why | let himknow exactly what our 

16:29: 04 25 concerns are. It's not just limted to whether there's   
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·1· ·back end.

·2· · · · · MR. GERRARD:· There was a very long dialogue on

·3· ·the other side.· I'm trying to make a record because I

·4· ·don't agree with any of it.· The point is I don't think

·5· ·we should have to brief this issue until Mr. LeGrand

·6· ·decides whether he's going to testify.· Your Honor

·7· ·doesn't have jurisdiction to decide whether there's

·8· ·conflict of interest or not.· Your Honor may be able to

·9· ·decide if there's been a waiver of a privilege --

10· · · · · ARBITRATOR WALL:· That, I have.

11· · · · · MR. GERRARD:· He has an irreconcilable conflict

12· ·of interest.· It was demonstrated by the way he acted

13· ·leading up to this testimony and his communications with

14· ·the other side and his taking on Mr. Golshani as a

15· ·client without the permission of his other client, which

16· ·is the company.

17· · · · · ARBITRATOR WALL:· I'm not even aware of that.

18· · · · · MR. GERRARD:· Mr. Shapiro told you about that.

19· ·Mr. LeGrand wrote an adversarial letter on behalf of

20· ·Mr. Golshani to Mr. Shapiro about what the offers and

21· ·acceptances meant and so on and so forth.· So the point

22· ·is there are conflict issues that cannot be resolved by

23· ·this arbitrator.· That's why I brought it up at the

24· ·beginning.· That's why I let him know exactly what our

25· ·concerns are.· It's not just limited to whether there's
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16: 29: 08 1 been a waiver of a conflict. 

16:29: 10 2 ARBI TRATOR WALL: Privilege. 

16: 29: 11 3 MR GERRARD: |'msorry. Privilege. Wich 

16: 29: 15 4 there's never been. We never waived the communi cations 

16:29:19 5 that he had with the attorney for the conpany. Those 

16: 29: 23 6 can be disclosed to M. Col shani as anot her 

16: 29: 26 7 representative of the conpany, but they cannot be 

16: 29: 29 8 disclosed to a third party like Your Honor. That's the 

16: 29: 32 9 whole point. That's what the privilege is there for, so 

16: 29: 35 10 they can have communi cations that are not sonething they 

16: 29: 39 11 have to be concerned about being disclosed to a third 

16:29: 42 12 party. 

16: 29: 42 13 There's never been a disclosure, and unless 

16: 29: 45 14 M. LeGrand says that he plans to testify -- you know, | 

16: 29: 50 15 would never touch with a ten foot pole a dispute between 

16: 29: 55 16 two owners of a conpany if | was the conpany's attorney. 

16: 29: 59 17 | would say "That's between you and your |awers. |'m 

16: 30: 04 18 Switzerland." And any lawyer with half a brain would do 

16: 30: 07 19 that because there's a potential that you're going to 

16: 30: 11 20 have a Bar conplaint if you take a side. 

16: 30: 13 21 He has clearly taken a side, and Rule 1.7 does 

16: 30: 17 22 not permit himto do, and | wanted himto be aware of 

16: 30: 20 23 that. I'mnot going to m nce words. | made cl ear what 

16: 30: 26 24 our position is so he could make an informed decision 

16: 30: 30 25 what he was going to do. He has not told us -- anyone   
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16: 29: 08 1 been a waiver of a conflict. 

16:29: 10 2 ARBI TRATOR WALL: Privilege. 

16: 29: 11 3 MR GERRARD: |'msorry. Privilege. Wich 

16: 29: 15 4 there's never been. We never waived the communi cations 

16:29:19 5 that he had with the attorney for the conpany. Those 

16: 29: 23 6 can be disclosed to M. Col shani as anot her 

16: 29: 26 7 representative of the conpany, but they cannot be 

16: 29: 29 8 disclosed to a third party like Your Honor. That's the 

16: 29: 32 9 whole point. That's what the privilege is there for, so 

16: 29: 35 10 they can have communi cations that are not sonething they 

16: 29: 39 11 have to be concerned about being disclosed to a third 

16:29: 42 12 party. 

16: 29: 42 13 There's never been a disclosure, and unless 

16: 29: 45 14 M. LeGrand says that he plans to testify -- you know, | 

16: 29: 50 15 would never touch with a ten foot pole a dispute between 

16: 29: 55 16 two owners of a conpany if | was the conpany's attorney. 

16: 29: 59 17 | would say "That's between you and your |awers. |'m 

16: 30: 04 18 Switzerland." And any lawyer with half a brain would do 

16: 30: 07 19 that because there's a potential that you're going to 

16: 30: 11 20 have a Bar conplaint if you take a side. 

16: 30: 13 21 He has clearly taken a side, and Rule 1.7 does 

16: 30: 17 22 not permit himto do, and | wanted himto be aware of 

16: 30: 20 23 that. I'mnot going to m nce words. | made cl ear what 

16: 30: 26 24 our position is so he could make an informed decision 

16: 30: 30 25 what he was going to do. He has not told us -- anyone   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006969

Page 1360
·1· ·been a waiver of a conflict.

·2· · · · · ARBITRATOR WALL:· Privilege.

·3· · · · · MR. GERRARD:· I'm sorry.· Privilege.· Which

·4· ·there's never been.· We never waived the communications

·5· ·that he had with the attorney for the company.· Those

·6· ·can be disclosed to Mr. Golshani as another

·7· ·representative of the company, but they cannot be

·8· ·disclosed to a third party like Your Honor.· That's the

·9· ·whole point.· That's what the privilege is there for, so

10· ·they can have communications that are not something they

11· ·have to be concerned about being disclosed to a third

12· ·party.

13· · · · · There's never been a disclosure, and unless

14· ·Mr. LeGrand says that he plans to testify -- you know, I

15· ·would never touch with a ten foot pole a dispute between

16· ·two owners of a company if I was the company's attorney.

17· ·I would say "That's between you and your lawyers.· I'm

18· ·Switzerland."· And any lawyer with half a brain would do

19· ·that because there's a potential that you're going to

20· ·have a Bar complaint if you take a side.

21· · · · · He has clearly taken a side, and Rule 1.7 does

22· ·not permit him to do, and I wanted him to be aware of

23· ·that.· I'm not going to mince words.· I made clear what

24· ·our position is so he could make an informed decision

25· ·what he was going to do.· He has not told us -- anyone
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: : ~age 
inthis room-- that he's planning to testify. If he 16: 30: 33 1 

16: 30: 36 2 doesn't tell us that he wants to testify, there's no 

16: 30: 39 3 reason in the world why we should spend the tine and 

16: 30: 44 4 noney to brief a noot issue. 

16: 30: 45 5 ARBI TRATOR WALL: On the issue that M. Gerrard 

16: 30: 47 6 raised, | can hypothetically say, "You know what? For 

16: 30: 52 7 these reasons | think the attorney/client privilege has 

16: 30: 56 8 been waived." That goes to the admissibility of his 

16: 31:01 9 testinony. Okay? Issues of conflict of interest or 

16: 31: 09 10 violations of the nodel rules of professional conduct 

16: 31: 13 11 don't affect admissibility, but they still have a 

16: 31: 20 12 potential effect on M. LeG and as a |lawer. So even if 

16: 31: 29 13 | rule that the privilege is waived, thereby opening the 

16: 31: 34 14 gate to adm ssibility, it doesn't absolve any issue of a 

16: 31: 43 15 violation of the Rules of Professional Conduct opening 

16: 31: 47 16 M. LeGand up to a Bar conplaint or otherwise. And so 

16: 31: 52 17 that's the issue that's been raised, and | don't 

16: 31. 57 18 won't address -- 

16: 31: 57 19 MR. GARFI NKEL: Fair enough. 

16: 31: 59 20 ARBI TRATOR WALL: -- the issues of whether the 

16: 32:01 21 Rul es of Professional Conduct -- because as M. Gerrard 

16: 32: 05 22 has stated, it's not within ny authority. 

16: 32: 06 23 MR. GARFI NKEL: Fair enough. 

16: 32: 07 24 MR LEWN We don't agree with M. Gerrard's 

16: 32: 12 25 presentation. He says things as though they're just   
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: : ~age 
inthis room-- that he's planning to testify. If he 16: 30: 33 1 

16: 30: 36 2 doesn't tell us that he wants to testify, there's no 

16: 30: 39 3 reason in the world why we should spend the tine and 

16: 30: 44 4 noney to brief a noot issue. 

16: 30: 45 5 ARBI TRATOR WALL: On the issue that M. Gerrard 

16: 30: 47 6 raised, | can hypothetically say, "You know what? For 

16: 30: 52 7 these reasons | think the attorney/client privilege has 

16: 30: 56 8 been waived." That goes to the admissibility of his 

16: 31:01 9 testinony. Okay? Issues of conflict of interest or 

16: 31: 09 10 violations of the nodel rules of professional conduct 

16: 31: 13 11 don't affect admissibility, but they still have a 

16: 31: 20 12 potential effect on M. LeG and as a |lawer. So even if 

16: 31: 29 13 | rule that the privilege is waived, thereby opening the 

16: 31: 34 14 gate to adm ssibility, it doesn't absolve any issue of a 

16: 31: 43 15 violation of the Rules of Professional Conduct opening 

16: 31: 47 16 M. LeGand up to a Bar conplaint or otherwise. And so 

16: 31: 52 17 that's the issue that's been raised, and | don't 

16: 31. 57 18 won't address -- 

16: 31: 57 19 MR. GARFI NKEL: Fair enough. 

16: 31: 59 20 ARBI TRATOR WALL: -- the issues of whether the 

16: 32:01 21 Rul es of Professional Conduct -- because as M. Gerrard 

16: 32: 05 22 has stated, it's not within ny authority. 

16: 32: 06 23 MR. GARFI NKEL: Fair enough. 

16: 32: 07 24 MR LEWN We don't agree with M. Gerrard's 

16: 32: 12 25 presentation. He says things as though they're just   
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·1· ·in this room -- that he's planning to testify.· If he

·2· ·doesn't tell us that he wants to testify, there's no

·3· ·reason in the world why we should spend the time and

·4· ·money to brief a moot issue.

·5· · · · · ARBITRATOR WALL:· On the issue that Mr. Gerrard

·6· ·raised, I can hypothetically say, "You know what?· For

·7· ·these reasons I think the attorney/client privilege has

·8· ·been waived."· That goes to the admissibility of his

·9· ·testimony.· Okay?· Issues of conflict of interest or

10· ·violations of the model rules of professional conduct

11· ·don't affect admissibility, but they still have a

12· ·potential effect on Mr. LeGrand as a lawyer.· So even if

13· ·I rule that the privilege is waived, thereby opening the

14· ·gate to admissibility, it doesn't absolve any issue of a

15· ·violation of the Rules of Professional Conduct opening

16· ·Mr. LeGrand up to a Bar complaint or otherwise.· And so

17· ·that's the issue that's been raised, and I don't -- I

18· ·won't address --

19· · · · · MR. GARFINKEL:· Fair enough.

20· · · · · ARBITRATOR WALL:· -- the issues of whether the

21· ·Rules of Professional Conduct -- because as Mr. Gerrard

22· ·has stated, it's not within my authority.

23· · · · · MR. GARFINKEL:· Fair enough.

24· · · · · MR. LEWIN:· We don't agree with Mr. Gerrard's

25· ·presentation.· He says things as though they're just
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correct and sonehow there's a conflict, and | don't 16: 32: 17 1 

16: 32: 20 2 necessarily agree with that, but | think we need the 

16: 32: 23 3 opportunity to brief these issues, the privilege and his 

16: 32: 27 4 claimthere's sone kind of conflict. [It depends on the 

16:32:31 5 testinony he's given. 

16: 32: 33 6 ARBI TRATOR WALL: All we're really talking about 

16: 32: 35 7 nowis the order in which certain things occur. W can 

16: 32: 39 8 save a lot of tine, effort, and expense if he were made 

16: 32: 48 9 aware that | see two concrete issues. One is privilege, 

16: 32: 58 10 which | can rule on. And the second is conflict of 

16: 33: 03 11 i nterest under the nodel rules, which | cannot and 

16: 33: 06 12 won't. And he's already heard froma representative of 

16:33:09 13 a manager -- 50 percent manager of an LLC for which he 

16:33: 19 14 was the lawyer that they believe there's a conflict of 

16: 33: 29 15 interest and will follow through with potenti al 

16: 33: 33 16  renedi es. 

16: 33: 33 17 So what I"'msaying is even if | resolved the 

16: 33: 43 18 waiver issue, the privilege issue in a way that would 

16: 33: 47 19 allow himto testify, then for himto say, "Look, 

16: 33: 51 20 there's conflict of interest issues here that | don't 

16: 33: 55 21 want to jeopardize so |'mnot testifying" would mean we 

16: 33:59 22 wasted all the time and effort with the privilege. 

16: 34: 02 23 MR LEWN | don't agree with that. [| just 

16: 34. 04 24 don't. Lawyers in disputes -- in sharehol der disputes 

16: 34: 09 25 and other matters are frequently called to testify in   
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Page 
correct and sonehow there's a conflict, and | don't 16: 32: 17 1 

16: 32: 20 2 necessarily agree with that, but | think we need the 

16: 32: 23 3 opportunity to brief these issues, the privilege and his 

16: 32: 27 4 claimthere's sone kind of conflict. [It depends on the 

16:32:31 5 testinony he's given. 

16: 32: 33 6 ARBI TRATOR WALL: All we're really talking about 

16: 32: 35 7 nowis the order in which certain things occur. W can 

16: 32: 39 8 save a lot of tine, effort, and expense if he were made 

16: 32: 48 9 aware that | see two concrete issues. One is privilege, 

16: 32: 58 10 which | can rule on. And the second is conflict of 

16: 33: 03 11 i nterest under the nodel rules, which | cannot and 

16: 33: 06 12 won't. And he's already heard froma representative of 

16:33:09 13 a manager -- 50 percent manager of an LLC for which he 

16:33: 19 14 was the lawyer that they believe there's a conflict of 

16: 33: 29 15 interest and will follow through with potenti al 

16: 33: 33 16  renedi es. 

16: 33: 33 17 So what I"'msaying is even if | resolved the 

16: 33: 43 18 waiver issue, the privilege issue in a way that would 

16: 33: 47 19 allow himto testify, then for himto say, "Look, 

16: 33: 51 20 there's conflict of interest issues here that | don't 

16: 33: 55 21 want to jeopardize so |'mnot testifying" would mean we 

16: 33:59 22 wasted all the time and effort with the privilege. 

16: 34: 02 23 MR LEWN | don't agree with that. [| just 

16: 34. 04 24 don't. Lawyers in disputes -- in sharehol der disputes 

16: 34: 09 25 and other matters are frequently called to testify in   
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·1· ·correct and somehow there's a conflict, and I don't

·2· ·necessarily agree with that, but I think we need the

·3· ·opportunity to brief these issues, the privilege and his

·4· ·claim there's some kind of conflict.· It depends on the

·5· ·testimony he's given.

·6· · · · · ARBITRATOR WALL:· All we're really talking about

·7· ·now is the order in which certain things occur.· We can

·8· ·save a lot of time, effort, and expense if he were made

·9· ·aware that I see two concrete issues.· One is privilege,

10· ·which I can rule on.· And the second is conflict of

11· ·interest under the model rules, which I cannot and

12· ·won't.· And he's already heard from a representative of

13· ·a manager -- 50 percent manager of an LLC for which he

14· ·was the lawyer that they believe there's a conflict of

15· ·interest and will follow through with potential

16· ·remedies.

17· · · · · So what I'm saying is even if I resolved the

18· ·waiver issue, the privilege issue in a way that would

19· ·allow him to testify, then for him to say, "Look,

20· ·there's conflict of interest issues here that I don't

21· ·want to jeopardize so I'm not testifying" would mean we

22· ·wasted all the time and effort with the privilege.

23· · · · · MR. LEWIN:· I don't agree with that.· I just

24· ·don't.· Lawyers in disputes -- in shareholder disputes

25· ·and other matters are frequently called to testify in
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16: 34: 14 1 matters about that. | haven't researched this mat for 

16: 34: 19 2 entirely and | think we're entitled to present our 

16: 34: 22 3 position to you and brief it because he is -- | ook, they 

16: 34: 29 4 want to stop himfromtestifying in even percipient 

16: 34: 34 5 matters. It's not a matter of him giving an opinion who 

16: 34: 38 6 is right; whois wong. It is a matter of him 

16: 34: 41 7 testifying about things he saw, heard, did, for exanple. 

16: 34. 47 8 ARBI TRATOR WALL: You m ght be right, and I'm 

16: 34: 49 9 sorry to interrupt, but I"'mtrying to focus on what | 

16: 34: 53 10 need, and that is, for instance, if there was no issue 

16: 35: 03 11 of the waiver of attorney/client privilege, no. But he 

16: 35:10 12 cane to this hearing via Zoom and said, "Look, | think I 

16: 35:15 13 have a conflict of interest. | think that I'm 

16: 35: 19 14  unconfortable testifying, and I'm not going to testify." 

16: 35: 23 15 | would respect that and I would -- unless you showed ne 

16: 35: 26 16 some authority saying that despite that position, | had 

16: 35: 34 17 the ability, much less the wherew thal, to conpel himto 

16: 35: 40 18 testify, | would likely grant his request not to. 

16: 35: 47 19 MR LEWN All we're asking to do is to research 

16: 35:51 20 and brief the issue. 

16: 35: 53 21 ARBI TRATOR WALL: Both issues. 

16: 35: 55 22 MR. LEWN:. And address them and see how that 

16: 35: 57 23 plays out. | believe the conflict of interest issue is 

16: 36: 00 24 a bogus one, personally. | know the letter M. Shapiro 

16: 36: 06 25 says is an adversarial letter. If you have two nenbers   
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16: 34: 14 1 matters about that. | haven't researched this mat for 

16: 34: 19 2 entirely and | think we're entitled to present our 

16: 34: 22 3 position to you and brief it because he is -- | ook, they 

16: 34: 29 4 want to stop himfromtestifying in even percipient 

16: 34: 34 5 matters. It's not a matter of him giving an opinion who 

16: 34: 38 6 is right; whois wong. It is a matter of him 

16: 34: 41 7 testifying about things he saw, heard, did, for exanple. 

16: 34. 47 8 ARBI TRATOR WALL: You m ght be right, and I'm 

16: 34: 49 9 sorry to interrupt, but I"'mtrying to focus on what | 

16: 34: 53 10 need, and that is, for instance, if there was no issue 

16: 35: 03 11 of the waiver of attorney/client privilege, no. But he 

16: 35:10 12 cane to this hearing via Zoom and said, "Look, | think I 

16: 35:15 13 have a conflict of interest. | think that I'm 

16: 35: 19 14  unconfortable testifying, and I'm not going to testify." 

16: 35: 23 15 | would respect that and I would -- unless you showed ne 

16: 35: 26 16 some authority saying that despite that position, | had 

16: 35: 34 17 the ability, much less the wherew thal, to conpel himto 

16: 35: 40 18 testify, | would likely grant his request not to. 

16: 35: 47 19 MR LEWN All we're asking to do is to research 

16: 35:51 20 and brief the issue. 

16: 35: 53 21 ARBI TRATOR WALL: Both issues. 

16: 35: 55 22 MR. LEWN:. And address them and see how that 

16: 35: 57 23 plays out. | believe the conflict of interest issue is 

16: 36: 00 24 a bogus one, personally. | know the letter M. Shapiro 

16: 36: 06 25 says is an adversarial letter. If you have two nenbers   
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·1· ·matters about that.· I haven't researched this matter

·2· ·entirely and I think we're entitled to present our

·3· ·position to you and brief it because he is -- look, they

·4· ·want to stop him from testifying in even percipient

·5· ·matters.· It's not a matter of him giving an opinion who

·6· ·is right; who is wrong.· It is a matter of him

·7· ·testifying about things he saw, heard, did, for example.

·8· · · · · ARBITRATOR WALL:· You might be right, and I'm

·9· ·sorry to interrupt, but I'm trying to focus on what I

10· ·need, and that is, for instance, if there was no issue

11· ·of the waiver of attorney/client privilege, no.· But he

12· ·came to this hearing via Zoom and said, "Look, I think I

13· ·have a conflict of interest.· I think that I'm

14· ·uncomfortable testifying, and I'm not going to testify."

15· ·I would respect that and I would -- unless you showed me

16· ·some authority saying that despite that position, I had

17· ·the ability, much less the wherewithal, to compel him to

18· ·testify, I would likely grant his request not to.

19· · · · · MR. LEWIN:· All we're asking to do is to research

20· ·and brief the issue.

21· · · · · ARBITRATOR WALL:· Both issues.

22· · · · · MR. LEWIN:· And address them and see how that

23· ·plays out.· I believe the conflict of interest issue is

24· ·a bogus one, personally.· I know the letter Mr. Shapiro

25· ·says is an adversarial letter.· If you have two members
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of a partnership, entity, that go to the conpany | awer 16: 36: 13 1 

16: 36: 17 2 and say "What do you think this is about” 

16: 36: 20 3 ARBI TRATOR WALL: But I'mnot going to resolve 

16: 36: 23 4 

16: 36: 23 5 MR LEWN: | understand. | believe it's 

16: 36: 27 6 inportant for us to be able to brief it and get sone 

16: 36: 28 7 decisions fromyou on sone itens. The waiver issue nay 

16: 36: 33 8 provide -- the waiver issue itself may provide us the 

16: 36: 39 9 ability to present evidence without himtestifying, 

16: 36: 44 10 because under the JAMS rules you have some flexibility 

16: 36: 48 11 as to what prior recorded testinony you nay be able to 

16: 36: 51 12 receive. 

16: 36: 51 13 | want to brief those things. Renenber, he's 

16: 36: 55 14 given two days of testinony. He gave a day in his 

16: 36: 59 15 deposition -- not a whole day, but in Arbitration No. 1. 

16: 37: 02 16 So there's issues whether you can receive that testinony 

16: 37: 07 17 or any of the docunents that were delivered without 

16: 37:09 18 objection. There's a num-- whether you can receive 

16: 37:15 19 those. There's a whole bunch of issues that may be 

16: 37:19 20 pertinent, regardless of whether or not he refuses to 

16: 37. 22 21 testify. We want the chance -- | think we're entitled 

16: 37: 25 22 the chance of briefing this issue. 

16: 37: 28 23 ARBI TRATOR WALL: |I'mgoing to let you brief the 

16:37: 29 24 issue. It's just whether we find out sonething else 

16: 37: 32 25 first.   
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: g 
of a partnership, entity, that go to the conpany | awer 16: 36: 13 1 

16: 36: 17 2 and say "What do you think this is about” 

16: 36: 20 3 ARBI TRATOR WALL: But I'mnot going to resolve 

16: 36: 23 4 

16: 36: 23 5 MR LEWN: | understand. | believe it's 

16: 36: 27 6 inportant for us to be able to brief it and get sone 

16: 36: 28 7 decisions fromyou on sone itens. The waiver issue nay 

16: 36: 33 8 provide -- the waiver issue itself may provide us the 

16: 36: 39 9 ability to present evidence without himtestifying, 

16: 36: 44 10 because under the JAMS rules you have some flexibility 

16: 36: 48 11 as to what prior recorded testinony you nay be able to 

16: 36: 51 12 receive. 

16: 36: 51 13 | want to brief those things. Renenber, he's 

16: 36: 55 14 given two days of testinony. He gave a day in his 

16: 36: 59 15 deposition -- not a whole day, but in Arbitration No. 1. 

16: 37: 02 16 So there's issues whether you can receive that testinony 

16: 37: 07 17 or any of the docunents that were delivered without 

16: 37:09 18 objection. There's a num-- whether you can receive 

16: 37:15 19 those. There's a whole bunch of issues that may be 

16: 37:19 20 pertinent, regardless of whether or not he refuses to 

16: 37. 22 21 testify. We want the chance -- | think we're entitled 

16: 37: 25 22 the chance of briefing this issue. 

16: 37: 28 23 ARBI TRATOR WALL: |I'mgoing to let you brief the 

16:37: 29 24 issue. It's just whether we find out sonething else 

16: 37: 32 25 first.   
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·1· ·of a partnership, entity, that go to the company lawyer

·2· ·and say "What do you think this is about" --

·3· · · · · ARBITRATOR WALL:· But I'm not going to resolve

·4· ·it.

·5· · · · · MR. LEWIN:· I understand.· I believe it's

·6· ·important for us to be able to brief it and get some

·7· ·decisions from you on some items.· The waiver issue may

·8· ·provide -- the waiver issue itself may provide us the

·9· ·ability to present evidence without him testifying,

10· ·because under the JAMS rules you have some flexibility

11· ·as to what prior recorded testimony you may be able to

12· ·receive.

13· · · · · I want to brief those things.· Remember, he's

14· ·given two days of testimony.· He gave a day in his

15· ·deposition -- not a whole day, but in Arbitration No. 1.

16· ·So there's issues whether you can receive that testimony

17· ·or any of the documents that were delivered without

18· ·objection.· There's a num -- whether you can receive

19· ·those.· There's a whole bunch of issues that may be

20· ·pertinent, regardless of whether or not he refuses to

21· ·testify.· We want the chance -- I think we're entitled

22· ·the chance of briefing this issue.

23· · · · · ARBITRATOR WALL:· I'm going to let you brief the

24· ·issue.· It's just whether we find out something else

25· ·first.
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16:37:33 1 MR. GERRARD: Again, if he's not going to 

16: 37: 35 2 testify, it's a waste of tine. And so | think we need 

16: 37: 37 3 to contact him perhaps in a joint call, and just ask 

16: 37: 45 4 him"Are you planning to testify or not?" Because if 

16: 37: 48 5 he's not planning to testify, it's a noot point because 

16: 37: 51 6 it doesn't matter what -- you know, listen, they're 

16: 37: 55 7 tal king about all these other things that are not part 

16: 37.58 8 of this record. They're talking about things that are 

16: 38: 01 9 not disclosed on any of these exhibits, that are not -- 

16: 38: 05 10 you know, what they're basically saying is "We want to 

16: 38: 08 11 be able to reopen this up and find another way to get in 

16: 38: 12 12 evidence what we didn't get in through M. LeG and." 

16: 38: 15 13 That's what they're saying. That's their responsibility 

16: 38: 18 14 to have done long before this arbitration took place. 

16: 38: 22 15 The only thing that M. LeG and could testify 

16: 38: 25 16 about that would in any way involve what we're here for 

16: 38: 31 17 is if he was to say that he had conversations with M. 

16: 38: 35 18 Bidsal about what -- the | anguage of the operating 

16: 38: 38 19 agreement, the provisions of Exhibit B, and the buy/sell 

16: 38: 42 20 | anguage, what those things neant. That's the only way 

16: 38: 49 21 that it could have anything whatsoever to do wi th what 

16: 38: 53 22 we're here for. 

16: 38: 55 23 If they're just tal king about the Emails that 

16: 38: 59 24 show what versions of the agreement went back and forth 

16: 39: 02 25 between the parties, they're all in the record. They've   
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16:37:33 1 MR. GERRARD: Again, if he's not going to 

16: 37: 35 2 testify, it's a waste of tine. And so | think we need 

16: 37: 37 3 to contact him perhaps in a joint call, and just ask 

16: 37: 45 4 him"Are you planning to testify or not?" Because if 

16: 37: 48 5 he's not planning to testify, it's a noot point because 

16: 37: 51 6 it doesn't matter what -- you know, listen, they're 

16: 37: 55 7 tal king about all these other things that are not part 

16: 37.58 8 of this record. They're talking about things that are 

16: 38: 01 9 not disclosed on any of these exhibits, that are not -- 

16: 38: 05 10 you know, what they're basically saying is "We want to 

16: 38: 08 11 be able to reopen this up and find another way to get in 

16: 38: 12 12 evidence what we didn't get in through M. LeG and." 

16: 38: 15 13 That's what they're saying. That's their responsibility 

16: 38: 18 14 to have done long before this arbitration took place. 

16: 38: 22 15 The only thing that M. LeG and could testify 

16: 38: 25 16 about that would in any way involve what we're here for 

16: 38: 31 17 is if he was to say that he had conversations with M. 

16: 38: 35 18 Bidsal about what -- the | anguage of the operating 

16: 38: 38 19 agreement, the provisions of Exhibit B, and the buy/sell 

16: 38: 42 20 | anguage, what those things neant. That's the only way 

16: 38: 49 21 that it could have anything whatsoever to do wi th what 

16: 38: 53 22 we're here for. 

16: 38: 55 23 If they're just tal king about the Emails that 

16: 38: 59 24 show what versions of the agreement went back and forth 

16: 39: 02 25 between the parties, they're all in the record. They've   
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·1· · · · · MR. GERRARD:· Again, if he's not going to

·2· ·testify, it's a waste of time.· And so I think we need

·3· ·to contact him, perhaps in a joint call, and just ask

·4· ·him "Are you planning to testify or not?"· Because if

·5· ·he's not planning to testify, it's a moot point because

·6· ·it doesn't matter what -- you know, listen, they're

·7· ·talking about all these other things that are not part

·8· ·of this record.· They're talking about things that are

·9· ·not disclosed on any of these exhibits, that are not --

10· ·you know, what they're basically saying is "We want to

11· ·be able to reopen this up and find another way to get in

12· ·evidence what we didn't get in through Mr. LeGrand."

13· ·That's what they're saying.· That's their responsibility

14· ·to have done long before this arbitration took place.

15· · · · · The only thing that Mr. LeGrand could testify

16· ·about that would in any way involve what we're here for

17· ·is if he was to say that he had conversations with Mr.

18· ·Bidsal about what -- the language of the operating

19· ·agreement, the provisions of Exhibit B, and the buy/sell

20· ·language, what those things meant.· That's the only way

21· ·that it could have anything whatsoever to do with what

22· ·we're here for.

23· · · · · If they're just talking about the Emails that

24· ·show what versions of the agreement went back and forth

25· ·between the parties, they're all in the record.· They've
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16: 39: 06 1 been admtted. It's only the communications that are 

16: 39: 08 2 privileged and a privilege that he doesn't have -- 

16: 39: 08 3 M. Colshani does not have the right to waive that is at 

16: 39: 12 4 issue. 

16: 39: 13 5 So again, we're wasting all kinds of time when we 

16: 39: 17 6 could be wapping this up, and they don't want to wap 

16: 39: 20 7 it up. They don't like what happened yesterday. But 

16: 39: 23 8 again, why are we spending time if M. LeG and is not 

16: 39: 29 9 going to testify? If we contact him and he says, "Yes, 

16: 39: 35 10 I'mgoing to testify," well that's a different issue. 

16: 39: 38 11 If he says "I'mnot going to testify," then we're 

16: 39: 41 12 wasting our time. 

16: 39: 41 13 ARBI TRATOR WALL: Well, what he said yesterday 

16: 39: 42 14 was he wanted to speak with independent counsel and 

16: 39: 45 15 potentially Bar counsel. 

16: 39: 47 16 MR. GERRARD: Correct. 

16: 39: 48 17 MR LEWN And the fact that M. Gerrard keeps 

16: 39: 54 18 saying the sane thing doesn't nake it right. Neither 

16: 39: 58 19 does it make it right if | say the same thing. He 

16: 40: 01 20 doesn't know what questions | m ght ask of M. LeG and 

16: 40: 05 21 or not, so the issue really is that this should happen 

16: 40: 10 22 beforehand. There's no reason to put it out afterwards 

16: 40: 14 23 because if I'min M. LeG and s position with counsel, 

16: 40: 20 24 he may find that there's an issue of waiver that's been 

16: 40: 24 25 resolved. His |lawer may say it's okay within certain   
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16: 39: 06 1 been admtted. It's only the communications that are 

16: 39: 08 2 privileged and a privilege that he doesn't have -- 

16: 39: 08 3 M. Colshani does not have the right to waive that is at 

16: 39: 12 4 issue. 

16: 39: 13 5 So again, we're wasting all kinds of time when we 

16: 39: 17 6 could be wapping this up, and they don't want to wap 

16: 39: 20 7 it up. They don't like what happened yesterday. But 

16: 39: 23 8 again, why are we spending time if M. LeG and is not 

16: 39: 29 9 going to testify? If we contact him and he says, "Yes, 

16: 39: 35 10 I'mgoing to testify," well that's a different issue. 

16: 39: 38 11 If he says "I'mnot going to testify," then we're 

16: 39: 41 12 wasting our time. 

16: 39: 41 13 ARBI TRATOR WALL: Well, what he said yesterday 

16: 39: 42 14 was he wanted to speak with independent counsel and 

16: 39: 45 15 potentially Bar counsel. 

16: 39: 47 16 MR. GERRARD: Correct. 

16: 39: 48 17 MR LEWN And the fact that M. Gerrard keeps 

16: 39: 54 18 saying the sane thing doesn't nake it right. Neither 

16: 39: 58 19 does it make it right if | say the same thing. He 

16: 40: 01 20 doesn't know what questions | m ght ask of M. LeG and 

16: 40: 05 21 or not, so the issue really is that this should happen 

16: 40: 10 22 beforehand. There's no reason to put it out afterwards 

16: 40: 14 23 because if I'min M. LeG and s position with counsel, 

16: 40: 20 24 he may find that there's an issue of waiver that's been 

16: 40: 24 25 resolved. His |lawer may say it's okay within certain   
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·1· ·been admitted.· It's only the communications that are

·2· ·privileged and a privilege that he doesn't have --

·3· ·Mr. Golshani does not have the right to waive that is at

·4· ·issue.

·5· · · · · So again, we're wasting all kinds of time when we

·6· ·could be wrapping this up, and they don't want to wrap

·7· ·it up.· They don't like what happened yesterday.· But

·8· ·again, why are we spending time if Mr. LeGrand is not

·9· ·going to testify?· If we contact him and he says, "Yes,

10· ·I'm going to testify," well that's a different issue.

11· ·If he says "I'm not going to testify," then we're

12· ·wasting our time.

13· · · · · ARBITRATOR WALL:· Well, what he said yesterday

14· ·was he wanted to speak with independent counsel and

15· ·potentially Bar counsel.

16· · · · · MR. GERRARD:· Correct.

17· · · · · MR. LEWIN:· And the fact that Mr. Gerrard keeps

18· ·saying the same thing doesn't make it right.· Neither

19· ·does it make it right if I say the same thing.· He

20· ·doesn't know what questions I might ask of Mr. LeGrand

21· ·or not, so the issue really is that this should happen

22· ·beforehand.· There's no reason to put it out afterwards

23· ·because if I'm in Mr. LeGrand's position with counsel,

24· ·he may find that there's an issue of waiver that's been

25· ·resolved.· His lawyer may say it's okay within certain
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16: 40: 29 1 Ilimtations. W don't know what's going to happen 

16: 40: 33 2 M. LeGrand has been on our witness list fromthe very 

16: 40: 37 3 beginning. 

16: 40: 38 4 MR. GARFINKEL: Theirs too. They identified him 

16: 40: 40 5 right at the beginning of the case, so | don't get that. 

16: 40: 44 6 ARBI TRATOR WALL: All right. 

16: 40: 45 7 MR LEWN. Look. |'mnot anxious to spend 

16: 40: 49 8 M. Col shani's noney on things that aren't necessary, 

16: 40: 51 9 but this is really inportant. 

16: 40: 53 10 ARBI TRATOR WALL: Based on the little M. LeG and 

16: 40: 58 11 said yesterday, | believe the issue of privilege, as 

16: 41: 01 12 well as the issue of any conflict of interest, are 

16: 41: 07 13 issues that affect his ability to testify. [| don't want 

16:41: 11 14 to sit around and wait for himto speak with independent 

16:41:15 15 counsel, much less Bar counsel, who isn't going to have 

16:41: 18 16 any background in this case and understand what's going 

16:41: 21 17 on. So l'mgoing to allow -- we're going to be briefing 

16: 41: 27 18 two issues. Ckay? 

16: 41: 28 19 Issue No. 1 | wll broadly refer to as 

16: 41: 32 20 attorney/client privilege. Wether there has been a 

16: 41: 37 21 waiver, who has the ability to waive the privilege, and 

16: 41: 53 22 if there's any waiver in part as it relates to certain 

16: 41: 58 23 issues and not others. GCkay? That's all under No. 1. 

16: 42: 03 24 No. 2 -- and this is only if you want to brief 

16:42:24 25 it -- whether | have the authority to conpel M. LeG and   
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16: 40: 29 1 Ilimtations. W don't know what's going to happen 

16: 40: 33 2 M. LeGrand has been on our witness list fromthe very 

16: 40: 37 3 beginning. 

16: 40: 38 4 MR. GARFINKEL: Theirs too. They identified him 

16: 40: 40 5 right at the beginning of the case, so | don't get that. 

16: 40: 44 6 ARBI TRATOR WALL: All right. 

16: 40: 45 7 MR LEWN. Look. |'mnot anxious to spend 

16: 40: 49 8 M. Col shani's noney on things that aren't necessary, 

16: 40: 51 9 but this is really inportant. 

16: 40: 53 10 ARBI TRATOR WALL: Based on the little M. LeG and 

16: 40: 58 11 said yesterday, | believe the issue of privilege, as 

16: 41: 01 12 well as the issue of any conflict of interest, are 

16: 41: 07 13 issues that affect his ability to testify. [| don't want 

16:41: 11 14 to sit around and wait for himto speak with independent 

16:41:15 15 counsel, much less Bar counsel, who isn't going to have 

16:41: 18 16 any background in this case and understand what's going 

16:41: 21 17 on. So l'mgoing to allow -- we're going to be briefing 

16: 41: 27 18 two issues. Ckay? 

16: 41: 28 19 Issue No. 1 | wll broadly refer to as 

16: 41: 32 20 attorney/client privilege. Wether there has been a 

16: 41: 37 21 waiver, who has the ability to waive the privilege, and 

16: 41: 53 22 if there's any waiver in part as it relates to certain 

16: 41: 58 23 issues and not others. GCkay? That's all under No. 1. 

16: 42: 03 24 No. 2 -- and this is only if you want to brief 

16:42:24 25 it -- whether | have the authority to conpel M. LeG and   
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·1· ·limitations.· We don't know what's going to happen.

·2· ·Mr. LeGrand has been on our witness list from the very

·3· ·beginning.

·4· · · · · MR. GARFINKEL:· Theirs too.· They identified him

·5· ·right at the beginning of the case, so I don't get that.

·6· · · · · ARBITRATOR WALL:· All right.

·7· · · · · MR. LEWIN:· Look.· I'm not anxious to spend

·8· ·Mr. Golshani's money on things that aren't necessary,

·9· ·but this is really important.

10· · · · · ARBITRATOR WALL:· Based on the little Mr. LeGrand

11· ·said yesterday, I believe the issue of privilege, as

12· ·well as the issue of any conflict of interest, are

13· ·issues that affect his ability to testify.· I don't want

14· ·to sit around and wait for him to speak with independent

15· ·counsel, much less Bar counsel, who isn't going to have

16· ·any background in this case and understand what's going

17· ·on.· So I'm going to allow -- we're going to be briefing

18· ·two issues.· Okay?

19· · · · · Issue No. 1 I will broadly refer to as

20· ·attorney/client privilege.· Whether there has been a

21· ·waiver, who has the ability to waive the privilege, and

22· ·if there's any waiver in part as it relates to certain

23· ·issues and not others.· Okay?· That's all under No. 1.

24· · · · · No. 2 -- and this is only if you want to brief

25· ·it -- whether I have the authority to compel Mr. LeGrand
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16: 42: 32 to testify if he has reservations about violating oi ther 

16: 42: 41 privilege or the Rules of Professional Conduct. 

16: 42: 49 Those are the two issues. 

16: 42:53 MR LEWN Can | suggest a third issue? 

16: 42: 56 ARBI TRATOR WALL: What ? 

16: 42: 58 MR. LEWN: You tal ked about waiver of conflict. 

16: 43: 02 ARBI TRATOR WALL: Waiver of privilege. 

16:43:04 MR LEWN:. | think we should brief whether 

16: 43: 07 there's been a waiver of conflict. 

16:43:11 ARBI TRATOR WALL: That's his deci sion. 

16: 43: 14 MR LEWN No. A waiver by these parties of the 

16: 43: 19 conflict. | think they have the ability of waiving a 

16: 43: 24 conflict, No. 1; and No. 2, who on behalf of Geen 

16: 43: 29 Vall ey has the authority to waive that. 

16: 43: 34 ARBI TRATOR WALL: That's fine. We can address 

16: 43: 36 t hat issue too. 

16: 43: 38 MR. CERRARD: That's a waste of time. The 

16: 43: 40 wai ver, by law, has to be in witing. Have you shown us 

16:43: 44 any witten waiver of any conflict? Because I've never 

16: 43: 47 seen one and one doesn't exist. 

16: 43: 47 ARBI TRATOR WALL: That part will be pretty easy 

16: 43:50 to brief. 

16: 43: 52 MR LEWN. My | suggest we defer setting the 

16: 43: 55 next session? Set a briefing schedule, but -- 

16: 44: 01 ARBI TRATOR WALL: That's what | was going to do.   
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16: 42: 32 to testify if he has reservations about violating oi ther 

16: 42: 41 privilege or the Rules of Professional Conduct. 

16: 42: 49 Those are the two issues. 

16: 42:53 MR LEWN Can | suggest a third issue? 

16: 42: 56 ARBI TRATOR WALL: What ? 

16: 42: 58 MR. LEWN: You tal ked about waiver of conflict. 

16: 43: 02 ARBI TRATOR WALL: Waiver of privilege. 

16:43:04 MR LEWN:. | think we should brief whether 

16: 43: 07 there's been a waiver of conflict. 

16:43:11 ARBI TRATOR WALL: That's his deci sion. 

16: 43: 14 MR LEWN No. A waiver by these parties of the 

16: 43: 19 conflict. | think they have the ability of waiving a 

16: 43: 24 conflict, No. 1; and No. 2, who on behalf of Geen 

16: 43: 29 Vall ey has the authority to waive that. 

16: 43: 34 ARBI TRATOR WALL: That's fine. We can address 

16: 43: 36 t hat issue too. 

16: 43: 38 MR. CERRARD: That's a waste of time. The 

16: 43: 40 wai ver, by law, has to be in witing. Have you shown us 

16:43: 44 any witten waiver of any conflict? Because I've never 

16: 43: 47 seen one and one doesn't exist. 

16: 43: 47 ARBI TRATOR WALL: That part will be pretty easy 

16: 43:50 to brief. 

16: 43: 52 MR LEWN. My | suggest we defer setting the 

16: 43: 55 next session? Set a briefing schedule, but -- 

16: 44: 01 ARBI TRATOR WALL: That's what | was going to do.   
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·1· ·to testify if he has reservations about violating either

·2· ·privilege or the Rules of Professional Conduct.

·3· · · · · Those are the two issues.

·4· · · · · MR. LEWIN:· Can I suggest a third issue?

·5· · · · · ARBITRATOR WALL:· What?

·6· · · · · MR. LEWIN:· You talked about waiver of conflict.

·7· · · · · ARBITRATOR WALL:· Waiver of privilege.

·8· · · · · MR. LEWIN:· I think we should brief whether

·9· ·there's been a waiver of conflict.

10· · · · · ARBITRATOR WALL:· That's his decision.

11· · · · · MR. LEWIN:· No.· A waiver by these parties of the

12· ·conflict.· I think they have the ability of waiving a

13· ·conflict, No. 1; and No. 2, who on behalf of Green

14· ·Valley has the authority to waive that.

15· · · · · ARBITRATOR WALL:· That's fine.· We can address

16· ·that issue too.

17· · · · · MR. GERRARD:· That's a waste of time.· The

18· ·waiver, by law, has to be in writing.· Have you shown us

19· ·any written waiver of any conflict?· Because I've never

20· ·seen one and one doesn't exist.

21· · · · · ARBITRATOR WALL:· That part will be pretty easy

22· ·to brief.

23· · · · · MR. LEWIN:· May I suggest we defer setting the

24· ·next session?· Set a briefing schedule, but --

25· · · · · ARBITRATOR WALL:· That's what I was going to do.
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Page 
Set a briefing schedule. GCkay. All right. Is two 16: 44: 39 1 

16: 45: 23 2 weeks enough tine? 

16: 45: 25 3 MR LEWN:. Yes, Your Honor. 

16: 45: 26 4 MR. GARFINKEL: Can | say one thing, Your Honor? 

16: 45: 30 5 | tal ked about this yesterday but | don't think you were 

16: 45: 33 6 here. I'mgoing to be changing firns the beginning of 

16: 45: 37 7 next week, and I'm just going to need a little time to 

16: 45: 41 8 ki nd of get organized. It's going to be very 

16: 45: 46 9 challenging because I've got to nove out of the old firm 

16: 45: 49 10 and then noving to Reisman & Sorokac -- 

16: 45: 49 11 ARBI TRATOR WALL: Into what? 

16: 46: 00 12 MR. GARFI NKEL: Reisman & Sorokac. And | have to 

16: 46: 01 13 admt it's alittle daunting wth this arbitration and 

16: 46: 06 14 everything going on. I'masking if I can be 

16: 46: 08 15 acconmmpdated to sone degree. I'll be involved in the 

16: 46: 12 16 Nevada stuff. 

16: 46: 13 17 ARBI TRATOR WALL: How about May 14th, in two and 

16: 46: 18 18 a half weeks? 

16: 46: 21 19 MR LEWN. Can we have a responding brief, Your 

16: 46: 27 20 Honor ? 

16: 46: 27 21 MR. GERRARD: How -- 

16: 46: 28 22 ARBI TRATOR WALL: One thing at a time. Does that 

16: 46: 32 23 work? May 14th? 

16: 46: 34 24 MR LEWN: He needs nore tine. 

16: 46: 37 25 MR GARFINKEL: |'mnot trying to be difficult.   
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Set a briefing schedule. GCkay. All right. Is two 16: 44: 39 1 

16: 45: 23 2 weeks enough tine? 

16: 45: 25 3 MR LEWN:. Yes, Your Honor. 

16: 45: 26 4 MR. GARFINKEL: Can | say one thing, Your Honor? 

16: 45: 30 5 | tal ked about this yesterday but | don't think you were 

16: 45: 33 6 here. I'mgoing to be changing firns the beginning of 

16: 45: 37 7 next week, and I'm just going to need a little time to 

16: 45: 41 8 ki nd of get organized. It's going to be very 

16: 45: 46 9 challenging because I've got to nove out of the old firm 

16: 45: 49 10 and then noving to Reisman & Sorokac -- 

16: 45: 49 11 ARBI TRATOR WALL: Into what? 

16: 46: 00 12 MR. GARFI NKEL: Reisman & Sorokac. And | have to 

16: 46: 01 13 admt it's alittle daunting wth this arbitration and 

16: 46: 06 14 everything going on. I'masking if I can be 

16: 46: 08 15 acconmmpdated to sone degree. I'll be involved in the 

16: 46: 12 16 Nevada stuff. 

16: 46: 13 17 ARBI TRATOR WALL: How about May 14th, in two and 

16: 46: 18 18 a half weeks? 

16: 46: 21 19 MR LEWN. Can we have a responding brief, Your 

16: 46: 27 20 Honor ? 

16: 46: 27 21 MR. GERRARD: How -- 

16: 46: 28 22 ARBI TRATOR WALL: One thing at a time. Does that 

16: 46: 32 23 work? May 14th? 

16: 46: 34 24 MR LEWN: He needs nore tine. 

16: 46: 37 25 MR GARFINKEL: |'mnot trying to be difficult.   
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·1· ·Set a briefing schedule.· Okay.· All right.· Is two

·2· ·weeks enough time?

·3· · · · · MR. LEWIN:· Yes, Your Honor.

·4· · · · · MR. GARFINKEL:· Can I say one thing, Your Honor?

·5· ·I talked about this yesterday but I don't think you were

·6· ·here.· I'm going to be changing firms the beginning of

·7· ·next week, and I'm just going to need a little time to

·8· ·kind of get organized.· It's going to be very

·9· ·challenging because I've got to move out of the old firm

10· ·and then moving to Reisman & Sorokac --

11· · · · · ARBITRATOR WALL:· Into what?

12· · · · · MR. GARFINKEL:· Reisman & Sorokac.· And I have to

13· ·admit it's a little daunting with this arbitration and

14· ·everything going on.· I'm asking if I can be

15· ·accommodated to some degree.· I'll be involved in the

16· ·Nevada stuff.

17· · · · · ARBITRATOR WALL:· How about May 14th, in two and

18· ·a half weeks?

19· · · · · MR. LEWIN:· Can we have a responding brief, Your

20· ·Honor?

21· · · · · MR. GERRARD:· How --

22· · · · · ARBITRATOR WALL:· One thing at a time.· Does that

23· ·work?· May 14th?

24· · · · · MR. LEWIN:· He needs more time.

25· · · · · MR. GARFINKEL:· I'm not trying to be difficult.
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|"mtrying to be practical about this. Normally I 16: 46: 39 1 

16: 46: 44 2 wouldn't do it, but I've been with the sane partner for 

16: 46: 49 3 23 years. It's a mmjor change. 

16: 46: 52 4 MR LEWN Mwy 21st. That's like three and a 

16: 46: 59 5 half weeks. 

16: 46: 59 6 MR GARFINKEL: I'll have to get it done. 

16: 47: 03 7 ARBI TRATOR WALL: How | ong do you need after 

16: 47: 04 8 

16: 47: 04 9 MR. GERRARD: So what are we -- contenporaneous 

16: 47:06 10 briefs, no replies, no oppositions? 

16: 47:09 11 ARBlI TRATOR WALL: | don't want to do 

16:47:10 12 contemporaneous. | don't want to do replies. | want to 

16:47: 16 13 do one each and then we'll have argunent. 

16:47:20 14 MR. CERRARD: You want himto do one and we'll 

16: 47: 22 15 respond to that? 

16: 47: 24 16 MR. LEWN:. Your Honor, can | be heard on that? 

16: 47: 27 17 ARBI TRATOR WALL: In a nonment. So from -- what 

16: 47: 32 18 did | say? 

16: 47: 32 19 MR. GERRARD: You said May 21st. 

16: 47: 33 20 ARBI TRATOR WALL: May 21st. Two weeks woul d be 

16: 47:35 21 June 4th. Three weeks woul d be June 11th. 

16: 47: 38 22 MR SHAPIRO |'mgoing to be out of town from 

16: 47: 40 23 the 27th to the 3rd, but if Doug's in town, | don't want 

16: 47.52 24 to delay this. 

16: 47: 53 25 MR. GERRARD: | don't want to either. | think   
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: : age 
|"mtrying to be practical about this. Normally I 16: 46: 39 1 

16: 46: 44 2 wouldn't do it, but I've been with the sane partner for 

16: 46: 49 3 23 years. It's a mmjor change. 

16: 46: 52 4 MR LEWN Mwy 21st. That's like three and a 

16: 46: 59 5 half weeks. 

16: 46: 59 6 MR GARFINKEL: I'll have to get it done. 

16: 47: 03 7 ARBI TRATOR WALL: How | ong do you need after 

16: 47: 04 8 

16: 47: 04 9 MR. GERRARD: So what are we -- contenporaneous 

16: 47:06 10 briefs, no replies, no oppositions? 

16: 47:09 11 ARBlI TRATOR WALL: | don't want to do 

16:47:10 12 contemporaneous. | don't want to do replies. | want to 

16:47: 16 13 do one each and then we'll have argunent. 

16:47:20 14 MR. CERRARD: You want himto do one and we'll 

16: 47: 22 15 respond to that? 

16: 47: 24 16 MR. LEWN:. Your Honor, can | be heard on that? 

16: 47: 27 17 ARBI TRATOR WALL: In a nonment. So from -- what 

16: 47: 32 18 did | say? 

16: 47: 32 19 MR. GERRARD: You said May 21st. 

16: 47: 33 20 ARBI TRATOR WALL: May 21st. Two weeks woul d be 

16: 47:35 21 June 4th. Three weeks woul d be June 11th. 

16: 47: 38 22 MR SHAPIRO |'mgoing to be out of town from 

16: 47: 40 23 the 27th to the 3rd, but if Doug's in town, | don't want 

16: 47.52 24 to delay this. 

16: 47: 53 25 MR. GERRARD: | don't want to either. | think   
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·1· ·I'm trying to be practical about this.· Normally I

·2· ·wouldn't do it, but I've been with the same partner for

·3· ·23 years.· It's a major change.

·4· · · · · MR. LEWIN:· May 21st.· That's like three and a

·5· ·half weeks.

·6· · · · · MR. GARFINKEL:· I'll have to get it done.

·7· · · · · ARBITRATOR WALL:· How long do you need after

·8· ·that?

·9· · · · · MR. GERRARD:· So what are we -- contemporaneous

10· ·briefs, no replies, no oppositions?

11· · · · · ARBITRATOR WALL:· I don't want to do

12· ·contemporaneous.· I don't want to do replies.· I want to

13· ·do one each and then we'll have argument.

14· · · · · MR. GERRARD:· You want him to do one and we'll

15· ·respond to that?

16· · · · · MR. LEWIN:· Your Honor, can I be heard on that?

17· · · · · ARBITRATOR WALL:· In a moment.· So from -- what

18· ·did I say?

19· · · · · MR. GERRARD:· You said May 21st.

20· · · · · ARBITRATOR WALL:· May 21st.· Two weeks would be

21· ·June 4th.· Three weeks would be June 11th.

22· · · · · MR. SHAPIRO:· I'm going to be out of town from

23· ·the 27th to the 3rd, but if Doug's in town, I don't want

24· ·to delay this.

25· · · · · MR. GERRARD:· I don't want to either.· I think
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16: 47: 56 1 the front end is going to be hard. [I'm eaving May 28% h 

16: 47: 59 2 for a week. See, M. Shapiro and I, we're both going to 

16: 48: 06 3 bein Hawaii at the same tine and pl ace. 

16: 48: 11 4 MR. SHAPI RC: Your Honor, if we can nove the 

16: 48:14 5 deadline to the 18th and then set ours to the 26th. 

16: 48:21 6 MR. GARFI NKEL: May 18th? | don't want to do 

16: 48: 23 7 that. | want to do May 21st. 

16: 48: 26 8 MR. CGERRARD: Then that pushes us out until the 

16: 48: 28 9 second week of June. 

16: 48: 29 10 MR GARFINKEL: So be it. 

16: 48: 31 11 MR. CERRARD: Listen, I"'mnot trying to create 

16: 48: 34 12 problens for you, but -- 

16: 48: 35 13 MR. GARFI NKEL: Well, you are. 

16: 48: 36 14 MR. GERRARD: This has dragged on for a | ong 

16: 48: 39 15 time. We had a nonth between when the original 

16: 48: 42 16 testimony was given and this, and there is an advantage 

16: 48: 46 17 to having things done and maki ng a deci sion when we're 

16: 48: 49 18 close to when the events have happened. 

16: 48: 52 19 We'll do whatever you would like us to do, Judge 

16: 48: 56 20 

16: 48: 57 21 ARBI TRATOR WALL: [I'mgoing to push it out. 

16: 49: 02 22 MR GERRARD. (kay. 

16: 49: 02 23 ARBI TRATOR WALL: June 11th. 

16: 49: 05 24 MR LEWN And there's no reply, Your Honor? 

16: 49: 08 25 ARBI TRATOR WALL: No reply.   
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16: 47: 56 1 the front end is going to be hard. [I'm eaving May 28% h 

16: 47: 59 2 for a week. See, M. Shapiro and I, we're both going to 

16: 48: 06 3 bein Hawaii at the same tine and pl ace. 

16: 48: 11 4 MR. SHAPI RC: Your Honor, if we can nove the 

16: 48:14 5 deadline to the 18th and then set ours to the 26th. 

16: 48:21 6 MR. GARFI NKEL: May 18th? | don't want to do 

16: 48: 23 7 that. | want to do May 21st. 

16: 48: 26 8 MR. CGERRARD: Then that pushes us out until the 

16: 48: 28 9 second week of June. 

16: 48: 29 10 MR GARFINKEL: So be it. 

16: 48: 31 11 MR. CERRARD: Listen, I"'mnot trying to create 

16: 48: 34 12 problens for you, but -- 

16: 48: 35 13 MR. GARFI NKEL: Well, you are. 

16: 48: 36 14 MR. GERRARD: This has dragged on for a | ong 

16: 48: 39 15 time. We had a nonth between when the original 

16: 48: 42 16 testimony was given and this, and there is an advantage 

16: 48: 46 17 to having things done and maki ng a deci sion when we're 

16: 48: 49 18 close to when the events have happened. 

16: 48: 52 19 We'll do whatever you would like us to do, Judge 

16: 48: 56 20 

16: 48: 57 21 ARBI TRATOR WALL: [I'mgoing to push it out. 

16: 49: 02 22 MR GERRARD. (kay. 

16: 49: 02 23 ARBI TRATOR WALL: June 11th. 

16: 49: 05 24 MR LEWN And there's no reply, Your Honor? 

16: 49: 08 25 ARBI TRATOR WALL: No reply.   
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·1· ·the front end is going to be hard.· I'm leaving May 28th

·2· ·for a week.· See, Mr. Shapiro and I, we're both going to

·3· ·be in Hawaii at the same time and place.

·4· · · · · MR. SHAPIRO:· Your Honor, if we can move the

·5· ·deadline to the 18th and then set ours to the 26th.

·6· · · · · MR. GARFINKEL:· May 18th?· I don't want to do

·7· ·that.· I want to do May 21st.

·8· · · · · MR. GERRARD:· Then that pushes us out until the

·9· ·second week of June.

10· · · · · MR. GARFINKEL:· So be it.

11· · · · · MR. GERRARD:· Listen, I'm not trying to create

12· ·problems for you, but --

13· · · · · MR. GARFINKEL:· Well, you are.

14· · · · · MR. GERRARD:· This has dragged on for a long

15· ·time.· We had a month between when the original

16· ·testimony was given and this, and there is an advantage

17· ·to having things done and making a decision when we're

18· ·close to when the events have happened.

19· · · · · We'll do whatever you would like us to do, Judge

20· ·Wall.

21· · · · · ARBITRATOR WALL:· I'm going to push it out.

22· · · · · MR. GERRARD:· Okay.

23· · · · · ARBITRATOR WALL:· June 11th.

24· · · · · MR. LEWIN:· And there's no reply, Your Honor?

25· · · · · ARBITRATOR WALL:· No reply.
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16: 49: 09 1 MR LEWN So it's been our experience in 

16: 49: 11 2 dealing with briefs in both of these arbitrations that 

16: 49: 19 3 sometimes the reply is necessary because of the way -- 

16: 49: 25 4 the characterization of certain things. 

16: 49: 27 5 ARBI TRATOR WALL: | mean, | understand what 

16: 49: 29 6 replies are for, but | don't need it. 

16: 49: 33 7 MR LEWN | was trying to be nice about what | 

16: 49: 36 8 think about their briefs. 

16: 49: 37 9 ARBI TRATOR WALL: Okay. | can tell you that | 

16: 49: 41 10 share that opinion, having seen a lot of themin this 

16: 49: 44 11 pr oceedi ng. 

16: 49: 47 12 Now here's the thing: So | want to do a hearing 

16: 49: 58 13 wth argument. | don't care if it's telephonic or by 

16: 50: 04 14 Zoom \Ahatever you prefer. 

16: 50: 05 15 MR. GERRARD: For closing? 

16: 50: 07 16 ARBI TRATOR WALL: No. To argue these issues. 

16: 50: 10 17 Al right. Do you want it telephonically? Do you want 

16: 50: 15 18 it by Zoon? Keep in mind that if you want it 

16: 50: 18 19 reported -- 

16:50: 21 20 MR LEWN. | think by Zoom woul d be better. 

16: 50: 23 21 MR. CERRARD: Either way is fine. 

16: 50: 26 22 ARBI TRATOR WALL: All right. Here's the problem 

16: 50: 28 23 | have either full-day nediations or full-day 

16: 50: 33 24 arbitrations from June 14th to June 23rd every day but 

16: 50: 38 25 Saturday and Sunday.   
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16: 49: 09 1 MR LEWN So it's been our experience in 

16: 49: 11 2 dealing with briefs in both of these arbitrations that 

16: 49: 19 3 sometimes the reply is necessary because of the way -- 

16: 49: 25 4 the characterization of certain things. 

16: 49: 27 5 ARBI TRATOR WALL: | mean, | understand what 

16: 49: 29 6 replies are for, but | don't need it. 

16: 49: 33 7 MR LEWN | was trying to be nice about what | 

16: 49: 36 8 think about their briefs. 

16: 49: 37 9 ARBI TRATOR WALL: Okay. | can tell you that | 

16: 49: 41 10 share that opinion, having seen a lot of themin this 

16: 49: 44 11 pr oceedi ng. 

16: 49: 47 12 Now here's the thing: So | want to do a hearing 

16: 49: 58 13 wth argument. | don't care if it's telephonic or by 

16: 50: 04 14 Zoom \Ahatever you prefer. 

16: 50: 05 15 MR. GERRARD: For closing? 

16: 50: 07 16 ARBI TRATOR WALL: No. To argue these issues. 

16: 50: 10 17 Al right. Do you want it telephonically? Do you want 

16: 50: 15 18 it by Zoon? Keep in mind that if you want it 

16: 50: 18 19 reported -- 

16:50: 21 20 MR LEWN. | think by Zoom woul d be better. 

16: 50: 23 21 MR. CERRARD: Either way is fine. 

16: 50: 26 22 ARBI TRATOR WALL: All right. Here's the problem 

16: 50: 28 23 | have either full-day nediations or full-day 

16: 50: 33 24 arbitrations from June 14th to June 23rd every day but 

16: 50: 38 25 Saturday and Sunday.   
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·1· · · · · MR. LEWIN:· So it's been our experience in

·2· ·dealing with briefs in both of these arbitrations that

·3· ·sometimes the reply is necessary because of the way --

·4· ·the characterization of certain things.

·5· · · · · ARBITRATOR WALL:· I mean, I understand what

·6· ·replies are for, but I don't need it.

·7· · · · · MR. LEWIN:· I was trying to be nice about what I

·8· ·think about their briefs.

·9· · · · · ARBITRATOR WALL:· Okay.· I can tell you that I

10· ·share that opinion, having seen a lot of them in this

11· ·proceeding.

12· · · · · Now here's the thing:· So I want to do a hearing

13· ·with argument.· I don't care if it's telephonic or by

14· ·Zoom.· Whatever you prefer.

15· · · · · MR. GERRARD:· For closing?

16· · · · · ARBITRATOR WALL:· No.· To argue these issues.

17· ·All right.· Do you want it telephonically?· Do you want

18· ·it by Zoom?· Keep in mind that if you want it

19· ·reported --

20· · · · · MR. LEWIN:· I think by Zoom would be better.

21· · · · · MR. GERRARD:· Either way is fine.

22· · · · · ARBITRATOR WALL:· All right.· Here's the problem:

23· ·I have either full-day mediations or full-day

24· ·arbitrations from June 14th to June 23rd every day but

25· ·Saturday and Sunday.
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rage le 
MR. GERRARD: So you want to do it on Saturday is 16: 50: 44 1 

16: 50: 46 2 what you said? 

16: 50: 48 3 ARBI TRATOR WALL: Yeah. Saturday is fine. 

16: 50: 59 4 MR. GERRARD: So how | ong do you want, Judge, to 

16: 51: 03 5 review the briefs? 

16:51: 05 6 ARBI TRATOR WALL: | don't need that much but -- 

16: 51: 08 7 unless | doit in the evenings. 

16:51: 10 8 MR. GERRARD: | can do it on the 12th or the 

16:51: 16 9 

16:51: 16 10 ARBI TRATOR WALL: Are those Saturdays? 

16:51: 16 11 MR. CERRARD: Yeah. Those are Saturdays. 

16: 51: 16 12 ARBI TRATOR WALL: | thought you were kidding. 

16:51: 17 13 MR SHAPIRO | thought that was facetious. 

16:51: 22 14 MR. GERRARD: If it is, that's fine, but we do 

16:51:24 15 want to get it done. 

16: 51: 27 16 MR SHAPIRO Well, okay. So you said through 

16:51: 30 17 the 23rd. So we could do -- potentially 24th or 25th 

16: 51: 37 18 would be available for oral argunents? 

16:51: 41 19 ARBI TRATOR WALL: I'd probably be flying hone on 

16:51: 44 20 the 24th. 

16:51: 45 21 MR LEWN Are you willing to do it on a 

16: 51: 47 22 Saturday, Your Honor? 

16:51:51 23 ARBI TRATOR WALL: If | was, | would choose the 

16:51: 54 24 

16: 51: 56 25 MR. LEWN:. That works for ne.   
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rage le 
MR. GERRARD: So you want to do it on Saturday is 16: 50: 44 1 

16: 50: 46 2 what you said? 

16: 50: 48 3 ARBI TRATOR WALL: Yeah. Saturday is fine. 

16: 50: 59 4 MR. GERRARD: So how | ong do you want, Judge, to 

16: 51: 03 5 review the briefs? 

16:51: 05 6 ARBI TRATOR WALL: | don't need that much but -- 

16: 51: 08 7 unless | doit in the evenings. 

16:51: 10 8 MR. GERRARD: | can do it on the 12th or the 

16:51: 16 9 

16:51: 16 10 ARBI TRATOR WALL: Are those Saturdays? 

16:51: 16 11 MR. CERRARD: Yeah. Those are Saturdays. 

16: 51: 16 12 ARBI TRATOR WALL: | thought you were kidding. 

16:51: 17 13 MR SHAPIRO | thought that was facetious. 

16:51: 22 14 MR. GERRARD: If it is, that's fine, but we do 

16:51:24 15 want to get it done. 

16: 51: 27 16 MR SHAPIRO Well, okay. So you said through 

16:51: 30 17 the 23rd. So we could do -- potentially 24th or 25th 

16: 51: 37 18 would be available for oral argunents? 

16:51: 41 19 ARBI TRATOR WALL: I'd probably be flying hone on 

16:51: 44 20 the 24th. 

16:51: 45 21 MR LEWN Are you willing to do it on a 

16: 51: 47 22 Saturday, Your Honor? 

16:51:51 23 ARBI TRATOR WALL: If | was, | would choose the 

16:51: 54 24 

16: 51: 56 25 MR. LEWN:. That works for ne.   
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·1· · · · · MR. GERRARD:· So you want to do it on Saturday is

·2· ·what you said?

·3· · · · · ARBITRATOR WALL:· Yeah.· Saturday is fine.

·4· · · · · MR. GERRARD:· So how long do you want, Judge, to

·5· ·review the briefs?

·6· · · · · ARBITRATOR WALL:· I don't need that much but --

·7· ·unless I do it in the evenings.

·8· · · · · MR. GERRARD:· I can do it on the 12th or the

·9· ·26th.

10· · · · · ARBITRATOR WALL:· Are those Saturdays?

11· · · · · MR. GERRARD:· Yeah.· Those are Saturdays.

12· · · · · ARBITRATOR WALL:· I thought you were kidding.

13· · · · · MR. SHAPIRO:· I thought that was facetious.

14· · · · · MR. GERRARD:· If it is, that's fine, but we do

15· ·want to get it done.

16· · · · · MR. SHAPIRO:· Well, okay.· So you said through

17· ·the 23rd.· So we could do -- potentially 24th or 25th

18· ·would be available for oral arguments?

19· · · · · ARBITRATOR WALL:· I'd probably be flying home on

20· ·the 24th.

21· · · · · MR. LEWIN:· Are you willing to do it on a

22· ·Saturday, Your Honor?

23· · · · · ARBITRATOR WALL:· If I was, I would choose the

24· ·19th.

25· · · · · MR. LEWIN:· That works for me.
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16: 51: 58 1 GERRARD: | can't do the 19th. 

16:52: 00 2 SHAPIRO: |'mout of town as well. 

16: 52: 02 3 GERRARD: But | could the 12th or the 26th. 

16: 52: 05 4 MR. LEWN. The 12th you would have just gotten 

16: 52: 08 5 the papers. 

16: 52: 08 6 MR. GERRARD: That's why | asked how nuch tine 

16: 52: 09 7 you woul d need because it's two days after. 

16:52: 09 8 ARBI TRATOR WALL: Let's go off the record. 

16:52: 11 9 (Discussion off the record.) 

17:00: 45 10 ARBI TRATOR WALL: So ny recitation of the issues 

17:01: 18 11 for briefing are already on the record. So Respondent's 

17:01: 23 12 brief will be close of business 5 p.m Pacific on 

17:01: 27 13 May 21st, 2021. dainmant's brief in response will be 

17:01: 31 14 due cl ose of business, that's 5 p.m Pacific, on 

17:01: 36 15 June 11th, 2021. We will have a Zoom hearing, argunent 

17:01: 44 16 only and only regarding the issues surrounding these 

17:01: 48 17 briefs on June 25th at 1 p.m Pacific. Everything else 

17: 01: 54 18 schedule-wise we will take fromthere. 

17:01:58 19 MR. SHAPIRG No further briefs? 

17:02: 00 20 ARBI TRATOR WALL: Just those two briefs. Just 

17:02: 04 21 those two briefs. Sonetinmes | get replies when | 

17:02: 09 22 haven't set out those in the briefing schedule, so I'm 

17:02: 12 23 making it clear | don't need a reply brief. 

17:02: 13 24 MR LEWN: | understand. 

17:02: 15 25 ARBI TRATOR WALL: | will give people a full   
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16: 51: 58 1 GERRARD: | can't do the 19th. 

16:52: 00 2 SHAPIRO: |'mout of town as well. 

16: 52: 02 3 GERRARD: But | could the 12th or the 26th. 

16: 52: 05 4 MR. LEWN. The 12th you would have just gotten 

16: 52: 08 5 the papers. 

16: 52: 08 6 MR. GERRARD: That's why | asked how nuch tine 

16: 52: 09 7 you woul d need because it's two days after. 

16:52: 09 8 ARBI TRATOR WALL: Let's go off the record. 

16:52: 11 9 (Discussion off the record.) 

17:00: 45 10 ARBI TRATOR WALL: So ny recitation of the issues 

17:01: 18 11 for briefing are already on the record. So Respondent's 

17:01: 23 12 brief will be close of business 5 p.m Pacific on 

17:01: 27 13 May 21st, 2021. dainmant's brief in response will be 

17:01: 31 14 due cl ose of business, that's 5 p.m Pacific, on 

17:01: 36 15 June 11th, 2021. We will have a Zoom hearing, argunent 

17:01: 44 16 only and only regarding the issues surrounding these 

17:01: 48 17 briefs on June 25th at 1 p.m Pacific. Everything else 

17: 01: 54 18 schedule-wise we will take fromthere. 

17:01:58 19 MR. SHAPIRG No further briefs? 

17:02: 00 20 ARBI TRATOR WALL: Just those two briefs. Just 

17:02: 04 21 those two briefs. Sonetinmes | get replies when | 

17:02: 09 22 haven't set out those in the briefing schedule, so I'm 

17:02: 12 23 making it clear | don't need a reply brief. 

17:02: 13 24 MR LEWN: | understand. 

17:02: 15 25 ARBI TRATOR WALL: | will give people a full   
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·1· · · · · MR. GERRARD:· I can't do the 19th.

·2· · · · · MR. SHAPIRO:· I'm out of town as well.

·3· · · · · MR. GERRARD:· But I could the 12th or the 26th.

·4· · · · · MR. LEWIN:· The 12th you would have just gotten

·5· ·the papers.

·6· · · · · MR. GERRARD:· That's why I asked how much time

·7· ·you would need because it's two days after.

·8· · · · · ARBITRATOR WALL:· Let's go off the record.

·9· · · · · (Discussion off the record.)

10· · · · · ARBITRATOR WALL:· So my recitation of the issues

11· ·for briefing are already on the record.· So Respondent's

12· ·brief will be close of business 5 p.m. Pacific on

13· ·May 21st, 2021.· Claimant's brief in response will be

14· ·due close of business, that's 5 p.m. Pacific, on

15· ·June 11th, 2021.· We will have a Zoom hearing, argument

16· ·only and only regarding the issues surrounding these

17· ·briefs on June 25th at 1 p.m. Pacific.· Everything else

18· ·schedule-wise we will take from there.

19· · · · · MR. SHAPIRO:· No further briefs?

20· · · · · ARBITRATOR WALL:· Just those two briefs.· Just

21· ·those two briefs.· Sometimes I get replies when I

22· ·haven't set out those in the briefing schedule, so I'm

23· ·making it clear I don't need a reply brief.

24· · · · · MR. LEWIN:· I understand.

25· · · · · ARBITRATOR WALL:· I will give people a full
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17:02: 17 1 opportunity to be heard on the 25th. age 

17:02: 22 2 Q her than M. LeG and, the Respondents have -- 

17:02: 29 3 and any testinony, say, fromM. Gol shani after 

17:02: 35 4 M. LeGrand testifies, if he is allowed to testify, 

17:02: 40 5 Respondents have rested. Right? 

17:02: 43 6 MR LEWN. Well, the issue with M. Col shani 

17:02: 47 7 comes up and possibly M. Mnabat in the event -- 

17:02: 55 8 ARB|I TRATOR WALL: WM. Mnabat, that's -- 

17:02: 59 9 MR LEWN As | mentioned yesterday, if 

17:03:01 10 M. LeGrand is not going to be permitted to testify, 

17:03: 06 11 depending on what happens, we may have -- we have 

17:03: 08 12 changes in strategy, so we probably would have maybe M. 

17:03: 12 13 Bidsal and M. LeG and and M. Gol shani because those 

17:03: 15 14 are issues -- I'd like to address those issues. No 

17:03: 20 15 reason for us to address those issues at this nonent, 

17:03: 22 16 but we would have -- that would be part of our rebuttal 

17:03: 25 17 case. Just our case. Qur rebuttal case. 

17:03: 28 18 MR. GERRARD: There's no rebuttal case if we 

17:03: 31 19 don't put a case on. 

17:03:31 20 MR LEWN: | understand. 

17:03: 32 21 MR. GERRARD: And we're not putting one on. 

17:03: 35 22 MR LEWN [|I'mnot -- I'"'mnot trying to work in 

17:03: 37 23 nore stuff. We could have addressed this issue -- we 

17:03: 43 24 could have addressed this issue nonths ago, so our whole 

17:03: 48 25 strategy in the event that LeG and doesn't testify has   
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17:02: 17 1 opportunity to be heard on the 25th. age 

17:02: 22 2 Q her than M. LeG and, the Respondents have -- 

17:02: 29 3 and any testinony, say, fromM. Gol shani after 

17:02: 35 4 M. LeGrand testifies, if he is allowed to testify, 

17:02: 40 5 Respondents have rested. Right? 

17:02: 43 6 MR LEWN. Well, the issue with M. Col shani 

17:02: 47 7 comes up and possibly M. Mnabat in the event -- 

17:02: 55 8 ARB|I TRATOR WALL: WM. Mnabat, that's -- 

17:02: 59 9 MR LEWN As | mentioned yesterday, if 

17:03:01 10 M. LeGrand is not going to be permitted to testify, 

17:03: 06 11 depending on what happens, we may have -- we have 

17:03: 08 12 changes in strategy, so we probably would have maybe M. 

17:03: 12 13 Bidsal and M. LeG and and M. Gol shani because those 

17:03: 15 14 are issues -- I'd like to address those issues. No 

17:03: 20 15 reason for us to address those issues at this nonent, 

17:03: 22 16 but we would have -- that would be part of our rebuttal 

17:03: 25 17 case. Just our case. Qur rebuttal case. 

17:03: 28 18 MR. GERRARD: There's no rebuttal case if we 

17:03: 31 19 don't put a case on. 

17:03:31 20 MR LEWN: | understand. 

17:03: 32 21 MR. GERRARD: And we're not putting one on. 

17:03: 35 22 MR LEWN [|I'mnot -- I'"'mnot trying to work in 

17:03: 37 23 nore stuff. We could have addressed this issue -- we 

17:03: 43 24 could have addressed this issue nonths ago, so our whole 

17:03: 48 25 strategy in the event that LeG and doesn't testify has   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006984

Page 1375
·1· ·opportunity to be heard on the 25th.

·2· · · · · Other than Mr. LeGrand, the Respondents have --

·3· ·and any testimony, say, from Mr. Golshani after

·4· ·Mr. LeGrand testifies, if he is allowed to testify,

·5· ·Respondents have rested.· Right?

·6· · · · · MR. LEWIN:· Well, the issue with Mr. Golshani

·7· ·comes up and possibly Mr. Manabat in the event --

·8· · · · · ARBITRATOR WALL:· Mr. Manabat, that's --

·9· · · · · MR. LEWIN:· As I mentioned yesterday, if

10· ·Mr. LeGrand is not going to be permitted to testify,

11· ·depending on what happens, we may have -- we have

12· ·changes in strategy, so we probably would have maybe Mr.

13· ·Bidsal and Mr. LeGrand and Mr. Golshani because those

14· ·are issues -- I'd like to address those issues.· No

15· ·reason for us to address those issues at this moment,

16· ·but we would have -- that would be part of our rebuttal

17· ·case.· Just our case.· Our rebuttal case.

18· · · · · MR. GERRARD:· There's no rebuttal case if we

19· ·don't put a case on.

20· · · · · MR. LEWIN:· I understand.

21· · · · · MR. GERRARD:· And we're not putting one on.

22· · · · · MR. LEWIN:· I'm not -- I'm not trying to work in

23· ·more stuff.· We could have addressed this issue -- we

24· ·could have addressed this issue months ago, so our whole

25· ·strategy in the event that LeGrand doesn't testify has
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ARBI TRATI ON DAY 5 - 04/27/2021 

17:03:51 1 to be looked at from our perspective and then we aly 

17:03: 56 2 want to bring back M. Bidsal and M. Col shani. 

17:04: 00 3 ARBI TRATOR WALL: If M. LeG and is not allowed 

17:04: 02 4 to testify, you're going to bring back M. Bidsal? 

17:04. 07 5 MR. LEWN. And possibly M. Gol shani. Because 

17:04: 11 6 that has to do with what questions we covered wth 

17:04:14 7 M. Bidsal and what questions we covered wth 

17:04: 16 8 M. ol shani, because we assuned that M. LeG and was 

17:04: 21 9 going to be testifying. We had no reason not to believe 

17:04: 24 10 he's not going to be testifying based on what we woul d 

17: 04: 27 11 tal ked about ad nauseam So | think those would be the 

17:04: 28 12 two witnesses, | believe. 

17:04: 29 13 ARBI TRATOR WALL: Okay. Well, here's the thing: 

17:04: 30 14 MM. Colshani is here. M. Bidsal is here. So if 

17:04: 34 15 MM. LeGand is not allowed to testify, in order to what 

17:04: 37 16 | woul d consi der reopen your case or present additional 

17:04: 42 17 testimony from M. Bidsal or M. Gol shani, there's going 

17:04: 47 18 to have to be an offer of proof as to why that testinony 

17:04: 50 19 can't come in today. 

17: 04: 52 20 MR. LEWN:. Because | have to change strategy. 

17:04: 55 21 | m not prepared. 

17: 04: 58 22 ARBI TRATOR WALL: That was yesterday. We dealt 

17:05: 00 23 with M. LeG and. 

17:05: 02 24 MR LEWN Right. But we don't know whether -- 

17: 05: 02 25 as | said yesterday, | don't know -- | had planned --   
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17:03:51 1 to be looked at from our perspective and then we aly 

17:03: 56 2 want to bring back M. Bidsal and M. Col shani. 

17:04: 00 3 ARBI TRATOR WALL: If M. LeG and is not allowed 

17:04: 02 4 to testify, you're going to bring back M. Bidsal? 

17:04. 07 5 MR. LEWN. And possibly M. Gol shani. Because 

17:04: 11 6 that has to do with what questions we covered wth 

17:04:14 7 M. Bidsal and what questions we covered wth 

17:04: 16 8 M. ol shani, because we assuned that M. LeG and was 

17:04: 21 9 going to be testifying. We had no reason not to believe 

17:04: 24 10 he's not going to be testifying based on what we woul d 

17: 04: 27 11 tal ked about ad nauseam So | think those would be the 

17:04: 28 12 two witnesses, | believe. 

17:04: 29 13 ARBI TRATOR WALL: Okay. Well, here's the thing: 

17:04: 30 14 MM. Colshani is here. M. Bidsal is here. So if 

17:04: 34 15 MM. LeGand is not allowed to testify, in order to what 

17:04: 37 16 | woul d consi der reopen your case or present additional 

17:04: 42 17 testimony from M. Bidsal or M. Gol shani, there's going 

17:04: 47 18 to have to be an offer of proof as to why that testinony 

17:04: 50 19 can't come in today. 

17: 04: 52 20 MR. LEWN:. Because | have to change strategy. 

17:04: 55 21 | m not prepared. 

17: 04: 58 22 ARBI TRATOR WALL: That was yesterday. We dealt 

17:05: 00 23 with M. LeG and. 

17:05: 02 24 MR LEWN Right. But we don't know whether -- 

17: 05: 02 25 as | said yesterday, | don't know -- | had planned --   
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·1· ·to be looked at from our perspective and then we may

·2· ·want to bring back Mr. Bidsal and Mr. Golshani.

·3· · · · · ARBITRATOR WALL:· If Mr. LeGrand is not allowed

·4· ·to testify, you're going to bring back Mr. Bidsal?

·5· · · · · MR. LEWIN:· And possibly Mr. Golshani.· Because

·6· ·that has to do with what questions we covered with

·7· ·Mr. Bidsal and what questions we covered with

·8· ·Mr. Golshani, because we assumed that Mr. LeGrand was

·9· ·going to be testifying.· We had no reason not to believe

10· ·he's not going to be testifying based on what we would

11· ·talked about ad nauseam.· So I think those would be the

12· ·two witnesses, I believe.

13· · · · · ARBITRATOR WALL:· Okay.· Well, here's the thing:

14· ·Mr. Golshani is here.· Mr. Bidsal is here.· So if

15· ·Mr. LeGrand is not allowed to testify, in order to what

16· ·I would consider reopen your case or present additional

17· ·testimony from Mr. Bidsal or Mr. Golshani, there's going

18· ·to have to be an offer of proof as to why that testimony

19· ·can't come in today.

20· · · · · MR. LEWIN:· Because I have to change strategy.

21· ·I'm not prepared.

22· · · · · ARBITRATOR WALL:· That was yesterday.· We dealt

23· ·with Mr. LeGrand.

24· · · · · MR. LEWIN:· Right.· But we don't know whether --

25· ·as I said yesterday, I don't know -- I had planned --
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17: 05:05 1 certain information that | had planned on getti ng Tr om 

17:05: 09 2 M. LeGand. If he's not going to testify, then | have 

17:05: 13 3 to prepare to present that information by other neans. 

17:05: 17 4 That would be M. Colshani and M. Bidsal. 1'm not 

17:05: 20 5 prepared to do that today, and it may not be necessary 

17: 05: 23 6 for ne to do that. 

17: 05: 26 7 ARBI TRATOR WALL: So that's what | would require 

17:05: 29 8 under those circunstances. 

17:05: 29 9 MR LEWN [I'll show you. 

17:05: 31 10 ARBI TRATOR WALL: Not today. If | determ ne that 

17:05: 34 11 M. CGolshani -- that the privilege hasn't been waived 

17:05: 41 12 or -- not M. Golshani. I'msorry. M. LeG and. 

17: 05: 42 13 decide that the privilege has not been waived, or 

17:05: 47 14 M. LeG and ot herwi se chooses not to testify, reopening 

17: 05: 52 15 wth nore testinony from M. Bidsal when he's avail able 

17: 05: 57 16 here and now and available to testify would require sone 

17:06: 01 17 significant offer of proof as to why his testinony 

17: 06: 05 18 couldn't be taken today or yesterday. That's what | 

17:06: 09 19 would require. Because |I think that woul d unnecessarily 

17:06: 11 20 extend our hearing. 

17:06: 13 21 MR. LEWN. The point being, Your Honor, because 

17:06: 15 22 it's not fair to expect ne to have prepared to testify 

17:06: 19 23 with respect to what documents | may want to use with 

17:06: 23 24 M. LeGand. If we're going to have issues -- | think 

17:06: 25 25 we're still going to have sone issues -- M. LeG and may   
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17: 05:05 1 certain information that | had planned on getti ng Tr om 

17:05: 09 2 M. LeGand. If he's not going to testify, then | have 

17:05: 13 3 to prepare to present that information by other neans. 

17:05: 17 4 That would be M. Colshani and M. Bidsal. 1'm not 

17:05: 20 5 prepared to do that today, and it may not be necessary 

17: 05: 23 6 for ne to do that. 

17: 05: 26 7 ARBI TRATOR WALL: So that's what | would require 

17:05: 29 8 under those circunstances. 

17:05: 29 9 MR LEWN [I'll show you. 

17:05: 31 10 ARBI TRATOR WALL: Not today. If | determ ne that 

17:05: 34 11 M. CGolshani -- that the privilege hasn't been waived 

17:05: 41 12 or -- not M. Golshani. I'msorry. M. LeG and. 

17: 05: 42 13 decide that the privilege has not been waived, or 

17:05: 47 14 M. LeG and ot herwi se chooses not to testify, reopening 

17: 05: 52 15 wth nore testinony from M. Bidsal when he's avail able 

17: 05: 57 16 here and now and available to testify would require sone 

17:06: 01 17 significant offer of proof as to why his testinony 

17: 06: 05 18 couldn't be taken today or yesterday. That's what | 

17:06: 09 19 would require. Because |I think that woul d unnecessarily 

17:06: 11 20 extend our hearing. 

17:06: 13 21 MR. LEWN. The point being, Your Honor, because 

17:06: 15 22 it's not fair to expect ne to have prepared to testify 

17:06: 19 23 with respect to what documents | may want to use with 

17:06: 23 24 M. LeGand. If we're going to have issues -- | think 

17:06: 25 25 we're still going to have sone issues -- M. LeG and may   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006986

Page 1377
·1· ·certain information that I had planned on getting from

·2· ·Mr. LeGrand.· If he's not going to testify, then I have

·3· ·to prepare to present that information by other means.

·4· ·That would be Mr. Golshani and Mr. Bidsal.· I'm not

·5· ·prepared to do that today, and it may not be necessary

·6· ·for me to do that.

·7· · · · · ARBITRATOR WALL:· So that's what I would require

·8· ·under those circumstances.

·9· · · · · MR. LEWIN:· I'll show you.

10· · · · · ARBITRATOR WALL:· Not today.· If I determine that

11· ·Mr. Golshani -- that the privilege hasn't been waived

12· ·or -- not Mr. Golshani.· I'm sorry.· Mr. LeGrand.· If I

13· ·decide that the privilege has not been waived, or if

14· ·Mr. LeGrand otherwise chooses not to testify, reopening

15· ·with more testimony from Mr. Bidsal when he's available

16· ·here and now and available to testify would require some

17· ·significant offer of proof as to why his testimony

18· ·couldn't be taken today or yesterday.· That's what I

19· ·would require.· Because I think that would unnecessarily

20· ·extend our hearing.

21· · · · · MR. LEWIN:· The point being, Your Honor, because

22· ·it's not fair to expect me to have prepared to testify

23· ·with respect to what documents I may want to use with

24· ·Mr. LeGrand.· If we're going to have issues -- I think

25· ·we're still going to have some issues -- Mr. LeGrand may
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: : ~age 
be able to testify about sone things and not about 17: 06: 28 1 

17: 06: 31 2 others. That's a possibility. 

17:06: 34 3 ARBI TRATOR WALL: I'mtelling you what I'm going 

17: 06: 37 4 to require. So be prepared. 

17:06: 38 5 MR LEWN. I'll be prepared. [I'll be prepared 

17: 06: 40 6 to address the issue of prejudice as well. 

17: 06: 42 7 MR. GERRARD: And | assune that comment applies 

17:06: 46 8 to both witnesses. Right? 

17:06: 47 9 ARBI TRATOR WALL: Correct. 

17: 06: 48 10 MR GERRARD. Because they had all day to do it. 

17:06:51 11 ARBI TRATOR WALL: Anything el se before we recess? 

17:06: 53 12 MR. LEWN No. 

17:06: 54 13 MR. GERRARD: No. 

17:06: 54 14 ARBlI TRATOR WALL: We'll go off. 

[EE
N 

al
 

(The proceedings concluded at 5:06 p.m) 
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: : ~age 
be able to testify about sone things and not about 17: 06: 28 1 

17: 06: 31 2 others. That's a possibility. 

17:06: 34 3 ARBI TRATOR WALL: I'mtelling you what I'm going 

17: 06: 37 4 to require. So be prepared. 

17:06: 38 5 MR LEWN. I'll be prepared. [I'll be prepared 

17: 06: 40 6 to address the issue of prejudice as well. 

17: 06: 42 7 MR. GERRARD: And | assune that comment applies 

17:06: 46 8 to both witnesses. Right? 

17:06: 47 9 ARBI TRATOR WALL: Correct. 

17: 06: 48 10 MR GERRARD. Because they had all day to do it. 

17:06:51 11 ARBI TRATOR WALL: Anything el se before we recess? 

17:06: 53 12 MR. LEWN No. 

17:06: 54 13 MR. GERRARD: No. 

17:06: 54 14 ARBlI TRATOR WALL: We'll go off. 

[EE
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(The proceedings concluded at 5:06 p.m) 
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·1· ·be able to testify about some things and not about

·2· ·others.· That's a possibility.

·3· · · · · ARBITRATOR WALL:· I'm telling you what I'm going

·4· ·to require.· So be prepared.

·5· · · · · MR. LEWIN:· I'll be prepared.· I'll be prepared

·6· ·to address the issue of prejudice as well.

·7· · · · · MR. GERRARD:· And I assume that comment applies

·8· ·to both witnesses.· Right?

·9· · · · · ARBITRATOR WALL:· Correct.

10· · · · · MR. GERRARD:· Because they had all day to do it.

11· · · · · ARBITRATOR WALL:· Anything else before we recess?

12· · · · · MR. LEWIN:· No.

13· · · · · MR. GERRARD:· No.

14· · · · · ARBITRATOR WALL:· We'll go off.

15· · · · · (The proceedings concluded at 5:06 p.m.)
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CERTI FI CATE OF REPORTER 

STATE OF NEVADA ) 
SS: 

COUNTY OF CLARK) 

|, KELE R SM TH, Certified Shorthand Reporter, 

do hereby certify that I took down in shorthand 

(Stenotype) all of the proceedings had in the 

before-entitled matter at the tine and pl ace indi cat ed; 

and that thereafter said shorthand notes were 

transcribed into typewiting at and under ny direction 

and supervision and the foregoing transcript constitutes 

a full, true, and accurate record of the proceedings 

had. 

IN WTNESS WHEREOF, | have hereunto affixed 

ny hand this 11th day of May, 2021. 

KELE R SM TH, NV CCR #672, CA CSR #13405 
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STATE OF NEVADA ) 
SS: 

COUNTY OF CLARK) 

|, KELE R SM TH, Certified Shorthand Reporter, 

do hereby certify that I took down in shorthand 

(Stenotype) all of the proceedings had in the 

before-entitled matter at the tine and pl ace indi cat ed; 

and that thereafter said shorthand notes were 

transcribed into typewiting at and under ny direction 

and supervision and the foregoing transcript constitutes 

a full, true, and accurate record of the proceedings 

had. 

IN WTNESS WHEREOF, | have hereunto affixed 

ny hand this 11th day of May, 2021. 
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·1· · · · · · · · · · CERTIFICATE OF REPORTER

·2· ·STATE OF NEVADA )
· · · · · · · · · · ·SS:
·3· ·COUNTY OF CLARK )

·4· · · · · I, KELE R. SMITH, Certified Shorthand Reporter,

·5· ·do hereby certify that I took down in shorthand

·6· ·(Stenotype) all of the proceedings had in the

·7· ·before-entitled matter at the time and place indicated;

·8· ·and that thereafter said shorthand notes were

·9· ·transcribed into typewriting at and under my direction

10· ·and supervision and the foregoing transcript constitutes

11· ·a full, true, and accurate record of the proceedings

12· ·had.

13· · · · · IN WITNESS WHEREOF, I have hereunto affixed

14· ·my hand this 11th day of May, 2021.

15

16

17
· · · · · · · · · ·_________________________________________
18· · · · · · · · ·KELE R. SMITH, NV CCR #672, CA CSR #13405
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ARBI TRATI ON DAY 5 - 04/27/2021 

age 

HEALTH | NFORMATI ON PRIVACY & SECURITY: CAUTI ONARY NOTI CE 

Litigation Services is committed to compliance with applicable federal 

and state laws and regulations (“Privacy Laws”) governing the 

protection andsecurity of patient health information. Notice is 

herebygiven to all parties that transcripts of depositions and |ega 

proceedings, and transcript exhibits, may contain patient health 

information that is protected from unauthorized access, use and 

disclosure by Privacy Laws. Litigation Services requires that access, 

mai nt enance, use, and disclosure (including but not limted to 

el ectroni c database maintenance and access, storage, distribution/ 

di ssem nation and communication) of transcripts/exhibits containing 

patient information be performed in conpliance with Privacy Laws. 

No transcript or exhibit containing protected patient health 

information may be further disclosed except as permtted by Privacy 

Laws. Litigation Services expects that all parties, parties’ 

attorneys, and their H PAA Business Associates and Subcontractors will 

make every reasonable effort to protect and secure patient health 

information, and to conply with applicable Privacy Law mandates 

including but not limted to restrictions on access, storage, use, and 

disclosure (sharing) of transcripts and transcript exhibits, and 

appl ying “m ni num necessary” standards where appropriate. It is 

recommended that your office review its policies regarding sharing of 

transcripts and exhibits - including access, storage, use, and 

disclosure - for conpliance with Privacy Laws. 

© All Rights Reserved. Litigation Services (rev. 6/1/2019)   
Litigation Services | 800-330-1112 

www. | i tigationservices.com 
APPENDIX (PX)006989

ARBI TRATI ON DAY 5 - 04/27/2021 

age 

HEALTH | NFORMATI ON PRIVACY & SECURITY: CAUTI ONARY NOTI CE 
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protection andsecurity of patient health information. Notice is 

herebygiven to all parties that transcripts of depositions and |ega 

proceedings, and transcript exhibits, may contain patient health 

information that is protected from unauthorized access, use and 

disclosure by Privacy Laws. Litigation Services requires that access, 

mai nt enance, use, and disclosure (including but not limted to 

el ectroni c database maintenance and access, storage, distribution/ 

di ssem nation and communication) of transcripts/exhibits containing 

patient information be performed in conpliance with Privacy Laws. 

No transcript or exhibit containing protected patient health 

information may be further disclosed except as permtted by Privacy 

Laws. Litigation Services expects that all parties, parties’ 

attorneys, and their H PAA Business Associates and Subcontractors will 

make every reasonable effort to protect and secure patient health 

information, and to conply with applicable Privacy Law mandates 

including but not limted to restrictions on access, storage, use, and 

disclosure (sharing) of transcripts and transcript exhibits, and 

appl ying “m ni num necessary” standards where appropriate. It is 

recommended that your office review its policies regarding sharing of 

transcripts and exhibits - including access, storage, use, and 

disclosure - for conpliance with Privacy Laws. 
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·1· · · HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE

·2· Litigation Services is committed to compliance with applicable federal

·3· and state laws and regulations (“Privacy Laws”) governing the

·4· protection andsecurity of patient health information.Notice is

·5· herebygiven to all parties that transcripts of depositions and legal

·6· proceedings, and transcript exhibits, may contain patient health

·7· information that is protected from unauthorized access, use and

·8· disclosure by Privacy Laws. Litigation Services requires that access,

·9· maintenance, use, and disclosure (including but not limited to

10· electronic database maintenance and access, storage, distribution/

11· dissemination and communication) of transcripts/exhibits containing

12· patient information be performed in compliance with Privacy Laws.

13· No transcript or exhibit containing protected patient health

14· information may be further disclosed except as permitted by Privacy

15· Laws. Litigation Services expects that all parties, parties’

16· attorneys, and their HIPAA Business Associates and Subcontractors will

17· make every reasonable effort to protect and secure patient health

18· information, and to comply with applicable Privacy Law mandates,

19· including but not limited to restrictions on access, storage, use, and

20· disclosure (sharing) of transcripts and transcript exhibits, and

21· applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of

23 transcripts and exhibits - including access, storage, use, and

24· disclosure - for compliance with Privacy Laws.

25· · · · © All Rights Reserved. Litigation Services (rev. 6/1/2019)
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ARBI TRATI ON DAY 5 - 04/27/2021 
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1                            JAMS

2 SHAWN BIDSAL, an individual,      )

3  Claimant/Counter Respondent      )
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6 limited liability company,        )

7      Respondent/Counterclaimant   )
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APPEARANCES 

JAMS ARBI TRATOR: HONORABLE DAVI D WALL 

FOR CLAI MANT/ COUNTER- RESPONDENT SHAWN BI DSAL: 

GERRARD, COX & LARSEN 

BY: DOUGLAS D. GERRARD, ESQ 

2450 St. Rose Parkway, Suite 200 

Hender son, Nevada 89076 

702. 796. 4000 

FOR THE RESPONDENT/ COUNTERCLAI MANT CLA PROPERTIES, LLC: 

LAW OFFI CES OF RODNEY T. LEWN, APC 

BY: RODNEY T. LEWN, ESQ 

8665 WI shire Boul evard, Suite 210 

Beverly Hills, California 90211 

310. 659.6771 

rod@tl ew n.com 

- and - 

LEVI NE & GARFI NKEL 

BY: LOU S E. GARFI NKEL, ESQ 

1671 West Horizon Ridge Parkway, Suite 230 

Hender son, Nevada 89012 

702.673.1612 

| gar fi nkel @ geal aw. com 
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APPEARANCES 

JAMS ARBI TRATOR: HONORABLE DAVI D WALL 

FOR CLAI MANT/ COUNTER- RESPONDENT SHAWN BI DSAL: 

GERRARD, COX & LARSEN 

BY: DOUGLAS D. GERRARD, ESQ 

2450 St. Rose Parkway, Suite 200 

Hender son, Nevada 89076 

702. 796. 4000 

FOR THE RESPONDENT/ COUNTERCLAI MANT CLA PROPERTIES, LLC: 

LAW OFFI CES OF RODNEY T. LEWN, APC 

BY: RODNEY T. LEWN, ESQ 

8665 WI shire Boul evard, Suite 210 

Beverly Hills, California 90211 

310. 659.6771 

rod@tl ew n.com 

- and - 

LEVI NE & GARFI NKEL 

BY: LOU S E. GARFI NKEL, ESQ 

1671 West Horizon Ridge Parkway, Suite 230 

Hender son, Nevada 89012 

702.673.1612 

| gar fi nkel @ geal aw. com 
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1 APPEARANCES

2

3 JAMS ARBITRATOR:  HONORABLE DAVID WALL

4

5 FOR CLAIMANT/COUNTER-RESPONDENT SHAWN BIDSAL:

6 GERRARD, COX & LARSEN

7 BY:  DOUGLAS D. GERRARD, ESQ.

8 2450 St. Rose Parkway, Suite 200

9 Henderson, Nevada 89076

10 702.796.4000

11

12 FOR THE RESPONDENT/COUNTERCLAIMANT CLA PROPERTIES, LLC:

13 LAW OFFICES OF RODNEY T. LEWIN, APC

14 BY:  RODNEY T. LEWIN, ESQ.

15 8665 Wilshire Boulevard, Suite 210

16 Beverly Hills, California 90211

17 310.659.6771

18 rod@rtlewin.com

19  - and -

20 LEVINE & GARFINKEL

21 BY:  LOUIS E. GARFINKEL, ESQ.

22 1671 West Horizon Ridge Parkway, Suite 230

23 Henderson, Nevada 89012

24 702.673.1612

25 lgarfinkel@lgealaw.com
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1 JUNE 25, 2021 1:05 P.M LOS ANGELES, CALIFORNIA 

2 JUDGE WALL: Appearing on behalf of the 

3 claimant Mr. Bidsal, M. Bidsal is present, M. Doug 

4 Gerrard is here on his behalf. Okay. 

5 On behalf of CLA Properties, their 

6 representative, M. Golshani is present. M. Lew n, 

7 Rodney Lewin is present. M. Louis Garfinkel is present. 

8 And appearing specially, | think, Judge Rob 

9 Bare is present. Good to see you. 

10 JUDGE BARE: Good to see you too, Judge. 

11 JUDGE WALL: Okay. So we m ght want to 

12 conpletely reiterate where we were at -- at -- at the end 

13 of April. But there were a couple of issues that -- that 

14 needed to be resolved that | asked for briefing on. | 

15 got the respondent's brief, dated May 21st, 2021, and | 

16 got the brief fromthe claimants on June 21th, 2021. To 

17 my know edge, that's all the briefing. | didn't ask for 

18 a reply brief, and -- and that's all the briefing that | 

19 have. 

20 So a couple of discrete issues. One is the 

21 i ssue of whether the attorney-client privilege has been 

22 wai ved; whether the attorney-client privilege -- | guess, 

23 all surrounding issue one is attorney-client privilege, 

24 whet her it has been wai ved, whether M. Gol shani can 

25 wai ve it for communications between M. LeG and, the 
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1 JUNE 25, 2021 1:05 P.M LOS ANGELES, CALIFORNIA 

2 JUDGE WALL: Appearing on behalf of the 

3 claimant Mr. Bidsal, M. Bidsal is present, M. Doug 

4 Gerrard is here on his behalf. Okay. 

5 On behalf of CLA Properties, their 

6 representative, M. Golshani is present. M. Lew n, 

7 Rodney Lewin is present. M. Louis Garfinkel is present. 

8 And appearing specially, | think, Judge Rob 

9 Bare is present. Good to see you. 

10 JUDGE BARE: Good to see you too, Judge. 

11 JUDGE WALL: Okay. So we m ght want to 

12 conpletely reiterate where we were at -- at -- at the end 

13 of April. But there were a couple of issues that -- that 

14 needed to be resolved that | asked for briefing on. | 

15 got the respondent's brief, dated May 21st, 2021, and | 

16 got the brief fromthe claimants on June 21th, 2021. To 

17 my know edge, that's all the briefing. | didn't ask for 

18 a reply brief, and -- and that's all the briefing that | 

19 have. 

20 So a couple of discrete issues. One is the 

21 i ssue of whether the attorney-client privilege has been 

22 wai ved; whether the attorney-client privilege -- | guess, 

23 all surrounding issue one is attorney-client privilege, 

24 whet her it has been wai ved, whether M. Gol shani can 

25 wai ve it for communications between M. LeG and, the 
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1      JUNE 25, 2021  1:05 P.M.  LOS ANGELES, CALIFORNIA

2           JUDGE WALL:  Appearing on behalf of the

3 claimant Mr. Bidsal, Mr. Bidsal is present, Mr. Doug

4 Gerrard is here on his behalf.  Okay.

5           On behalf of CLA Properties, their

6 representative, Mr. Golshani is present.  Mr. Lewin,

7 Rodney Lewin is present.  Mr. Louis Garfinkel is present.

8           And appearing specially, I think, Judge Rob

9 Bare is present.  Good to see you.

10           JUDGE BARE:  Good to see you too, Judge.

11           JUDGE WALL:  Okay.  So we might want to

12 completely reiterate where we were at -- at -- at the end

13 of April.  But there were a couple of issues that -- that

14 needed to be resolved that I asked for briefing on.  I

15 got the respondent's brief, dated May 21st, 2021, and I

16 got the brief from the claimants on June 21th, 2021.  To

17 my knowledge, that's all the briefing.  I didn't ask for

18 a reply brief, and -- and that's all the briefing that I

19 have.

20           So a couple of discrete issues.  One is the

21 issue of whether the attorney-client privilege has been

22 waived; whether the attorney-client privilege -- I guess,

23 all surrounding issue one is attorney-client privilege,

24 whether it has been waived, whether Mr. Golshani can

25 waive it for communications between Mr. LeGrand, the
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attorney, and M. Bidsal acting in his position as a 

manager of Green Valley Conmerce. 

And then secondarily the issue was with respect 

to any claimof a violation of the rules of professional 

conduct. | had said previously at our hearing that while 

| believed | had the authority to resolve any issue about 

whet her there has been a waiver of attorney-client 

privilege, that | have no authority, frankly, to -- 

Somebody is getting feedback. So maybe if you 

are not speaking, maybe you nute your mc., if you don't 

m nd. 

Wth respect to a conflict of interest under 

t he Rul es of Professional Conduct, I'mnot in a position 

to assure, for instance, M. LeG and that |I find no 

viol ation of the Rules of Professional Conduct, no 

conflict of interest. Go ahead and testify. You're -- 

you're free and clear of any potential ethical violation. 

You're not within my jurisdiction. 

So that was the issue of conflict of interest, 

and as a part of that, whether, if M. LeG and, as he 

Stated to us in sone respects during the voir dire 

process at the end of April, was reluctant to testify 

because of sone potential ethical violation, whether, in 

fact, | could conpel himto testify in the arbitration 

anyway. 
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attorney, and M. Bidsal acting in his position as a 

manager of Green Valley Conmerce. 

And then secondarily the issue was with respect 

to any claimof a violation of the rules of professional 

conduct. | had said previously at our hearing that while 

| believed | had the authority to resolve any issue about 

whet her there has been a waiver of attorney-client 

privilege, that | have no authority, frankly, to -- 

Somebody is getting feedback. So maybe if you 

are not speaking, maybe you nute your mc., if you don't 

m nd. 

Wth respect to a conflict of interest under 

t he Rul es of Professional Conduct, I'mnot in a position 

to assure, for instance, M. LeG and that |I find no 

viol ation of the Rules of Professional Conduct, no 

conflict of interest. Go ahead and testify. You're -- 

you're free and clear of any potential ethical violation. 

You're not within my jurisdiction. 

So that was the issue of conflict of interest, 

and as a part of that, whether, if M. LeG and, as he 

Stated to us in sone respects during the voir dire 

process at the end of April, was reluctant to testify 

because of sone potential ethical violation, whether, in 

fact, | could conpel himto testify in the arbitration 

anyway. 
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1 attorney, and Mr. Bidsal acting in his position as a

2 manager of Green Valley Commerce.

3           And then secondarily the issue was with respect

4 to any claim of a violation of the rules of professional

5 conduct.  I had said previously at our hearing that while

6 I believed I had the authority to resolve any issue about

7 whether there has been a waiver of attorney-client

8 privilege, that I have no authority, frankly, to --

9           Somebody is getting feedback.  So maybe if you

10 are not speaking, maybe you mute your mic., if you don't

11 mind.

12           With respect to a conflict of interest under

13 the Rules of Professional Conduct, I'm not in a position

14 to assure, for instance, Mr. LeGrand that I find no

15 violation of the Rules of Professional Conduct, no

16 conflict of interest.  Go ahead and testify.  You're --

17 you're free and clear of any potential ethical violation.

18 You're not within my jurisdiction.

19           So that was the issue of conflict of interest,

20 and as a part of that, whether, if Mr. LeGrand, as he

21 stated to us in some respects during the voir dire

22 process at the end of April, was reluctant to testify

23 because of some potential ethical violation, whether, in

24 fact, I could compel him to testify in the arbitration

25 anyway.
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| think I intimated at the April hearing that | 

didn't think I could. I'mpretty sure | said that | 

didn't think I would under those circumstances. But | 

open that up for potential briefing, as well. 

So | read the briefs. | don't really want a 

conplete regurgitation of them Since the respondents 

filed the initial brief -- | intend to give both sides 

opportunities to be heard, but |I wll hear from you 

first, anything in addition to what's in the brief. 

Is it going to be M. Bare or M. Lewin or 

M. Garfinkel? Judge Bare. Sorry. 

JUDGE BARE: It's going to Judge Bare, Your 

Honor . 

JUDGE WALL: Okay. Judge Bare. 

JUDGE BARE: Well, thanks a lot, Judge Wall. 

You know as | | ook at the screen, | feel like | see two 

Hal | of Faners based upon your time in Nevada and what 

you've got framed on the wall behind you. 

JUDGE WALL: All right. All right. 

JUDGE BARE: We've known each other for a 

while. You know that's nmy way of sinply saying, good to 

see you again and, of course, | hope you are doing well. 

Thanks for the opportunity here today. 

| did want to respectfully ask sort of a 

housekeepi ng structural question, if | could, please, and 
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| think I intimated at the April hearing that | 

didn't think I could. I'mpretty sure | said that | 

didn't think I would under those circumstances. But | 

open that up for potential briefing, as well. 

So | read the briefs. | don't really want a 

conplete regurgitation of them Since the respondents 

filed the initial brief -- | intend to give both sides 

opportunities to be heard, but |I wll hear from you 

first, anything in addition to what's in the brief. 

Is it going to be M. Bare or M. Lewin or 

M. Garfinkel? Judge Bare. Sorry. 

JUDGE BARE: It's going to Judge Bare, Your 

Honor . 

JUDGE WALL: Okay. Judge Bare. 

JUDGE BARE: Well, thanks a lot, Judge Wall. 

You know as | | ook at the screen, | feel like | see two 

Hal | of Faners based upon your time in Nevada and what 

you've got framed on the wall behind you. 

JUDGE WALL: All right. All right. 

JUDGE BARE: We've known each other for a 

while. You know that's nmy way of sinply saying, good to 

see you again and, of course, | hope you are doing well. 

Thanks for the opportunity here today. 

| did want to respectfully ask sort of a 

housekeepi ng structural question, if | could, please, and 
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1           I think I intimated at the April hearing that I

2 didn't think I could.  I'm pretty sure I said that I

3 didn't think I would under those circumstances.  But I

4 open that up for potential briefing, as well.

5           So I read the briefs.  I don't really want a

6 complete regurgitation of them.  Since the respondents

7 filed the initial brief -- I intend to give both sides

8 opportunities to be heard, but I will hear from you

9 first, anything in addition to what's in the brief.

10           Is it going to be Mr. Bare or Mr. Lewin or

11 Mr. Garfinkel?  Judge Bare.  Sorry.

12           JUDGE BARE:  It's going to Judge Bare, Your

13 Honor.

14           JUDGE WALL:  Okay.  Judge Bare.

15           JUDGE BARE:  Well, thanks a lot, Judge Wall.

16 You know as I look at the screen, I feel like I see two

17 Hall of Famers based upon your time in Nevada and what

18 you've got framed on the wall behind you.

19           JUDGE WALL:  All right.  All right.

20           JUDGE BARE:  We've known each other for a

21 while.  You know that's my way of simply saying, good to

22 see you again and, of course, I hope you are doing well.

23 Thanks for the opportunity here today.

24           I did want to respectfully ask sort of a

25 housekeeping structural question, if I could, please, and
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that is, you know, | was specially retained regarding the 

brief and the argunent, and as it turns out in this 

instance, there is a story to be told. There is a 

chronol ogy of events, a | ot of noving parts. 

Per haps respectfully you can see that in the -- 

oh- oh. 

JUDGE WALL: Are you trying to screen share? 

JUDGE BARE: Sonet hi ng happened. 

JUDGE WALL: What are you trying to do? 

JUDGE BARE: The neeting -- everything went off 

ny conputer for some reason 

JUDGE WALL: We can still see and hear you. 

JUDGE BARE: | can't see and hear anybody for 

some reason 

JUDGE WALL: Do you want to try to log out and 

| og back in? 

JUDGE BARE: |I'm sorry. That is what is going 

on right now I'll try that. 

(Discussion off the record.) 

JUDGE BARE: Getting back to the housekeeping 

matter, Judge, | wanted to ask about, | was talking about 

how perhaps it is reflective fromthe attachments to our 

brief that there was a | ot to the chronol ogy of events 

goi ng back a few years having to do with what we believe 

to create a clear, factual predicate for the waiver of 
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that is, you know, | was specially retained regarding the 

brief and the argunent, and as it turns out in this 

instance, there is a story to be told. There is a 

chronol ogy of events, a | ot of noving parts. 

Per haps respectfully you can see that in the -- 

oh- oh. 

JUDGE WALL: Are you trying to screen share? 

JUDGE BARE: Sonet hi ng happened. 

JUDGE WALL: What are you trying to do? 

JUDGE BARE: The neeting -- everything went off 

ny conputer for some reason 

JUDGE WALL: We can still see and hear you. 

JUDGE BARE: | can't see and hear anybody for 

some reason 

JUDGE WALL: Do you want to try to log out and 

| og back in? 

JUDGE BARE: |I'm sorry. That is what is going 

on right now I'll try that. 

(Discussion off the record.) 

JUDGE BARE: Getting back to the housekeeping 

matter, Judge, | wanted to ask about, | was talking about 

how perhaps it is reflective fromthe attachments to our 

brief that there was a | ot to the chronol ogy of events 

goi ng back a few years having to do with what we believe 

to create a clear, factual predicate for the waiver of 
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1 that is, you know, I was specially retained regarding the

2 brief and the argument, and as it turns out in this

3 instance, there is a story to be told.  There is a

4 chronology of events, a lot of moving parts.

5           Perhaps respectfully you can see that in the --

6 oh-oh.

7           JUDGE WALL:  Are you trying to screen share?

8           JUDGE BARE:  Something happened.

9           JUDGE WALL:  What are you trying to do?

10           JUDGE BARE:  The meeting -- everything went off

11 my computer for some reason.

12           JUDGE WALL:  We can still see and hear you.

13           JUDGE BARE:  I can't see and hear anybody for

14 some reason.

15           JUDGE WALL:  Do you want to try to log out and

16 log back in?

17           JUDGE BARE:  I'm sorry.  That is what is going

18 on right now.  I'll try that.

19           (Discussion off the record.)

20           JUDGE BARE:  Getting back to the housekeeping

21 matter, Judge, I wanted to ask about, I was talking about

22 how perhaps it is reflective from the attachments to our

23 brief that there was a lot to the chronology of events

24 going back a few years having to do with what we believe

25 to create a clear, factual predicate for the waiver of
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the attorney-client privilege. 

And so the housekeeping matter | would 

respectfully ask you is, is there atime limt or tine, 

sort of, schedule that you'd like me to keep, because, of 

course, | will be brief, I will be to the point, | wll 

be rel evant as best | possibly can, but | do know in 

preparing for this now that in order to fully go through 

various instances fromthe exhibits, it's going to take 

me a little bit of time, maybe 45 m nutes or nore, 

woul d say, maybe even an hour. 

And what | mean by that is consistent with what 

| said about don't regurgitate the brief, |I was so happy 

to hear that because it was not ny intention to do that. 

Of course, | know you've read the briefs and understand 

the law. And since there is so nuch volume to the 

exhibits, what | thought | would do, that | would hope 

woul d be hel pful to you, would be a go-through and 

identify specifically a nunber of items in the exhibits 

and how they relate to the attorney-client waiver 

argunent that we have. 

So that's ny question. 

JUDGE WALL: No, whatever you need to do. You 

know | don't want a regurgitation of the brief, because | 

did read it. 

Before you begin, it occurs to ne, M. Gerrard, 
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the attorney-client privilege. 

And so the housekeeping matter | would 

respectfully ask you is, is there atime limt or tine, 

sort of, schedule that you'd like me to keep, because, of 

course, | will be brief, I will be to the point, | wll 

be rel evant as best | possibly can, but | do know in 

preparing for this now that in order to fully go through 

various instances fromthe exhibits, it's going to take 

me a little bit of time, maybe 45 m nutes or nore, 

woul d say, maybe even an hour. 

And what | mean by that is consistent with what 

| said about don't regurgitate the brief, |I was so happy 

to hear that because it was not ny intention to do that. 

Of course, | know you've read the briefs and understand 

the law. And since there is so nuch volume to the 

exhibits, what | thought | would do, that | would hope 

woul d be hel pful to you, would be a go-through and 

identify specifically a nunber of items in the exhibits 

and how they relate to the attorney-client waiver 

argunent that we have. 

So that's ny question. 

JUDGE WALL: No, whatever you need to do. You 

know | don't want a regurgitation of the brief, because | 

did read it. 

Before you begin, it occurs to ne, M. Gerrard, 
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1 the attorney-client privilege.

2           And so the housekeeping matter I would

3 respectfully ask you is, is there a time limit or time,

4 sort of, schedule that you'd like me to keep, because, of

5 course, I will be brief, I will be to the point, I will

6 be relevant as best I possibly can, but I do know in

7 preparing for this now that in order to fully go through

8 various instances from the exhibits, it's going to take

9 me a little bit of time, maybe 45 minutes or more, I

10 would say, maybe even an hour.

11           And what I mean by that is consistent with what

12 I said about don't regurgitate the brief, I was so happy

13 to hear that because it was not my intention to do that.

14 Of course, I know you've read the briefs and understand

15 the law.  And since there is so much volume to the

16 exhibits, what I thought I would do, that I would hope

17 would be helpful to you, would be a go-through and

18 identify specifically a number of items in the exhibits

19 and how they relate to the attorney-client waiver

20 argument that we have.

21           So that's my question.

22           JUDGE WALL:  No, whatever you need to do.  You

23 know I don't want a regurgitation of the brief, because I

24 did read it.

25           Before you begin, it occurs to me, Mr. Gerrard,
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| haven't done a separate disclosure as it relates to 

Judge Bare in this case. | can tell you and I'll make a 

di scl osure now on the record that obviously I know him 

fromhis tine on the bench. | probably got to know him a 

little better after | left the bench. | tried at |east 

one case in front of him | can tell you that -- that 

those facts don't create for ne any conflict that -- that 

| don't have the slightest doubt about being able to be 

inpartial with Judge Bare on there, but since normally 

when we get a notice of appearance of new counsel, JAMS 

pronul gates a new di scl osure form but | don't think that 

was done in this case. 

So if you wanted the opportunity to speak to 

M. Bidsal privately, | could nove you into a breakout 

room for that purpose before we begin the argument, but I 

think it is probably necessary to at | east get that on 

t he record, or whatever your pleasure. 

MR GERRARD: Well, as to any potenti al 

conflict, we don't have any problem w th Your Honor 

allowing M. Bare to participate. | don't have any 

concerns about that. 

| have, however, sone rather serious concerns 

and will object to what Mr. Bare just stated he wants to 

do, because the whol e purpose of the brief was to provide 

to not only Your Honor, but also to us, what the basis 
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| haven't done a separate disclosure as it relates to 

Judge Bare in this case. | can tell you and I'll make a 

di scl osure now on the record that obviously I know him 

fromhis tine on the bench. | probably got to know him a 

little better after | left the bench. | tried at |east 

one case in front of him | can tell you that -- that 

those facts don't create for ne any conflict that -- that 

| don't have the slightest doubt about being able to be 

inpartial with Judge Bare on there, but since normally 

when we get a notice of appearance of new counsel, JAMS 

pronul gates a new di scl osure form but | don't think that 

was done in this case. 

So if you wanted the opportunity to speak to 

M. Bidsal privately, | could nove you into a breakout 

room for that purpose before we begin the argument, but I 

think it is probably necessary to at | east get that on 

t he record, or whatever your pleasure. 

MR GERRARD: Well, as to any potenti al 

conflict, we don't have any problem w th Your Honor 

allowing M. Bare to participate. | don't have any 

concerns about that. 

| have, however, sone rather serious concerns 

and will object to what Mr. Bare just stated he wants to 

do, because the whol e purpose of the brief was to provide 

to not only Your Honor, but also to us, what the basis 
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1 I haven't done a separate disclosure as it relates to

2 Judge Bare in this case.  I can tell you and I'll make a

3 disclosure now on the record that obviously I know him

4 from his time on the bench.  I probably got to know him a

5 little better after I left the bench.  I tried at least

6 one case in front of him.  I can tell you that -- that

7 those facts don't create for me any conflict that -- that

8 I don't have the slightest doubt about being able to be

9 impartial with Judge Bare on there, but since normally

10 when we get a notice of appearance of new counsel, JAMS

11 promulgates a new disclosure form, but I don't think that

12 was done in this case.

13           So if you wanted the opportunity to speak to

14 Mr. Bidsal privately, I could move you into a breakout

15 room for that purpose before we begin the argument, but I

16 think it is probably necessary to at least get that on

17 the record, or whatever your pleasure.

18           MR GERRARD:  Well, as to any potential

19 conflict, we don't have any problem with Your Honor

20 allowing Mr. Bare to participate.  I don't have any

21 concerns about that.

22           I have, however, some rather serious concerns

23 and will object to what Mr. Bare just stated he wants to

24 do, because the whole purpose of the brief was to provide

25 to not only Your Honor, but also to us, what the basis
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was of their argument. And what M. Bare is saying he 

wants to do is not included in their brief. 

JUDGE WALL: | assume sone of the docunents he 

was referring to were ones that were referenced in the 

brief. | guess | don't know that. 

MR GERRARD: | woul d expect so, but, for 

instance, if you look at the brief they say sonething 

like, M. LeGrand's deposition was taken on such-and-such 

a date. A copy of it is attached. There was extensive 

questioning. They don't include any references to any 

testimony from any deposition in their brief for us to 

respond to. They just attach a brief and say, generally, 

this is what we think it neans. 

So if they are now saying, well, we want to 

revise our brief by going through for Your Honor all the 

specific references that we think matter, well obviously 

we didn't have an opportunity to respond to those, 

because they didn't identify themin their brief. 

That's one of the things we pointed out in our 

brief, is that they did not reference any specific 

testinony by M. LeGrand in any of the references in 

their brief. 

So, obviously, for themto now be able to go 

back and revise their brief, and we don't have any chance 

to do it, because | can't obviously respond on the fly to 
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was of their argument. And what M. Bare is saying he 

wants to do is not included in their brief. 

JUDGE WALL: | assume sone of the docunents he 

was referring to were ones that were referenced in the 

brief. | guess | don't know that. 

MR GERRARD: | woul d expect so, but, for 

instance, if you look at the brief they say sonething 

like, M. LeGrand's deposition was taken on such-and-such 

a date. A copy of it is attached. There was extensive 

questioning. They don't include any references to any 

testimony from any deposition in their brief for us to 

respond to. They just attach a brief and say, generally, 

this is what we think it neans. 

So if they are now saying, well, we want to 

revise our brief by going through for Your Honor all the 

specific references that we think matter, well obviously 

we didn't have an opportunity to respond to those, 

because they didn't identify themin their brief. 

That's one of the things we pointed out in our 

brief, is that they did not reference any specific 

testinony by M. LeGrand in any of the references in 

their brief. 

So, obviously, for themto now be able to go 

back and revise their brief, and we don't have any chance 

to do it, because | can't obviously respond on the fly to 
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1 was of their argument.  And what Mr. Bare is saying he

2 wants to do is not included in their brief.

3           JUDGE WALL:  I assume some of the documents he

4 was referring to were ones that were referenced in the

5 brief.  I guess I don't know that.

6           MR GERRARD:  I would expect so, but, for

7 instance, if you look at the brief they say something

8 like, Mr. LeGrand's deposition was taken on such-and-such

9 a date.  A copy of it is attached.  There was extensive

10 questioning.  They don't include any references to any

11 testimony from any deposition in their brief for us to

12 respond to.  They just attach a brief and say, generally,

13 this is what we think it means.

14           So if they are now saying, well, we want to

15 revise our brief by going through for Your Honor all the

16 specific references that we think matter, well obviously

17 we didn't have an opportunity to respond to those,

18 because they didn't identify them in their brief.

19           That's one of the things we pointed out in our

20 brief, is that they did not reference any specific

21 testimony by Mr. LeGrand in any of the references in

22 their brief.

23           So, obviously, for them to now be able to go

24 back and revise their brief, and we don't have any chance

25 to do it, because I can't obviously respond on the fly to
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any testinony they may decide they want to revise their 

brief by referencing, it is wholly inappropriate. 

JUDGE WALL: Judge Bare -- 

JUDGE BARE: |'m not sure -- 

JUDGE WALL: -- you're the only one who knows 

what you're going to be referring to. 

JUDGE BARE: Right. 1'll start with the idea 

that we're not going to -- I will not refer to anything 

ot her than what is attached to our brief by way of 

exhibits in that DropBox. We did in the brief allude to 

the fact that there is a storied history that stands for 

the proposition that clearly in so many instances the 

attorney-client privilege is waived by M. Bidsal's 

failure to object to M. LeG and participating in various 

forms -- foruns at various levels, and, you know, | 

di scl osed and attached to the brief all of the itens 

rel evant to that. 

In fact, all of the itens that are attached are 

ones that the defense counsel actively participated in. 

M. Shapiro was at both depositions -- or he was at the 

deposition and the arbitration with Judge Haberfeld. 

And then all the other itens were disclosed in 

di scovery in part of our 16.1 discovery items in the 

case. So there is no revision. It's -- 1 just think 

that -- again, because the chronol ogy has gone on for so 
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any testinony they may decide they want to revise their 

brief by referencing, it is wholly inappropriate. 

JUDGE WALL: Judge Bare -- 

JUDGE BARE: |'m not sure -- 

JUDGE WALL: -- you're the only one who knows 

what you're going to be referring to. 

JUDGE BARE: Right. 1'll start with the idea 

that we're not going to -- I will not refer to anything 

ot her than what is attached to our brief by way of 

exhibits in that DropBox. We did in the brief allude to 

the fact that there is a storied history that stands for 

the proposition that clearly in so many instances the 

attorney-client privilege is waived by M. Bidsal's 

failure to object to M. LeG and participating in various 

forms -- foruns at various levels, and, you know, | 

di scl osed and attached to the brief all of the itens 

rel evant to that. 

In fact, all of the itens that are attached are 

ones that the defense counsel actively participated in. 

M. Shapiro was at both depositions -- or he was at the 

deposition and the arbitration with Judge Haberfeld. 

And then all the other itens were disclosed in 

di scovery in part of our 16.1 discovery items in the 

case. So there is no revision. It's -- 1 just think 

that -- again, because the chronol ogy has gone on for so 
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1 any testimony they may decide they want to revise their

2 brief by referencing, it is wholly inappropriate.

3           JUDGE WALL:  Judge Bare --

4           JUDGE BARE:  I'm not sure --

5           JUDGE WALL:  -- you're the only one who knows

6 what you're going to be referring to.

7           JUDGE BARE:  Right.  I'll start with the idea

8 that we're not going to -- I will not refer to anything

9 other than what is attached to our brief by way of

10 exhibits in that DropBox.  We did in the brief allude to

11 the fact that there is a storied history that stands for

12 the proposition that clearly in so many instances the

13 attorney-client privilege is waived by Mr. Bidsal's

14 failure to object to Mr. LeGrand participating in various

15 forms -- forums at various levels, and, you know, I

16 disclosed and attached to the brief all of the items

17 relevant to that.

18           In fact, all of the items that are attached are

19 ones that the defense counsel actively participated in.

20 Mr. Shapiro was at both depositions -- or he was at the

21 deposition and the arbitration with Judge Haberfeld.

22           And then all the other items were disclosed in

23 discovery in part of our 16.1 discovery items in the

24 case.  So there is no revision.  It's -- I just think

25 that -- again, because the chronology has gone on for so
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| ong, and there are so many instances, and there are so 

many interesting things in here, that on behalf of ny 

client I feel as though you respectfully m ght want to 

focus on, and | think as a good advocate what | ought to 

be doing in this argument today is focus on specific 

parts of the exhibits to show you how the attorney-client 

privilege was wai ved or how the issue was put into the 

case, the at-issue doctrine, if you will. 

So there is no revision here of the brief. 

JUDGE WALL: Okay. Well, I'mgoing to allow 

you to argue. |I'mgoing to allow for contenporaneous 

objections to things that weren't included in the brief, 

and, M. Cerrard, that you didn't have a chance to 

respond to, and on an ad hoc basis detern ne whet her any 

additional briefing is necessary based on that or whether 

we can address it today or whether it ought not to be 

used in the argunent. 

So I"'mjust going to take it on an ad hoc basis 

as it cones. All right? 

Judge Bare. 

JUDGE BARE: All right. Thanks a lot. All 

right. Judge Wall, what | want to do is | want to go 

through first the rel evant story, based upon the factual 

chronol ogy of what happened here, because, respectfully, 

we feel as though the only way you can really get a feel 
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| ong, and there are so many instances, and there are so 

many interesting things in here, that on behalf of ny 

client I feel as though you respectfully m ght want to 

focus on, and | think as a good advocate what | ought to 

be doing in this argument today is focus on specific 

parts of the exhibits to show you how the attorney-client 

privilege was wai ved or how the issue was put into the 

case, the at-issue doctrine, if you will. 

So there is no revision here of the brief. 

JUDGE WALL: Okay. Well, I'mgoing to allow 

you to argue. |I'mgoing to allow for contenporaneous 

objections to things that weren't included in the brief, 

and, M. Cerrard, that you didn't have a chance to 

respond to, and on an ad hoc basis detern ne whet her any 

additional briefing is necessary based on that or whether 

we can address it today or whether it ought not to be 

used in the argunent. 

So I"'mjust going to take it on an ad hoc basis 

as it cones. All right? 

Judge Bare. 

JUDGE BARE: All right. Thanks a lot. All 

right. Judge Wall, what | want to do is | want to go 

through first the rel evant story, based upon the factual 

chronol ogy of what happened here, because, respectfully, 

we feel as though the only way you can really get a feel 
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1 long, and there are so many instances, and there are so

2 many interesting things in here, that on behalf of my

3 client I feel as though you respectfully might want to

4 focus on, and I think as a good advocate what I ought to

5 be doing in this argument today is focus on specific

6 parts of the exhibits to show you how the attorney-client

7 privilege was waived or how the issue was put into the

8 case, the at-issue doctrine, if you will.

9           So there is no revision here of the brief.

10           JUDGE WALL:  Okay.  Well, I'm going to allow

11 you to argue.  I'm going to allow for contemporaneous

12 objections to things that weren't included in the brief,

13 and, Mr. Gerrard, that you didn't have a chance to

14 respond to, and on an ad hoc basis determine whether any

15 additional briefing is necessary based on that or whether

16 we can address it today or whether it ought not to be

17 used in the argument.

18           So I'm just going to take it on an ad hoc basis

19 as it comes.  All right?

20           Judge Bare.

21           JUDGE BARE:  All right.  Thanks a lot.  All

22 right.  Judge Wall, what I want to do is I want to go

23 through first the relevant story, based upon the factual

24 chronology of what happened here, because, respectfully,

25 we feel as though the only way you can really get a feel
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1 for the waiver of the attorney-client privilege is to 

2 really see what happened here relevant to that waiver 

3 over and over again. 

4 And once | do that, and that's probably what 

5 will take nore tine than anything from ny perspective, | 

6 then want to turn to telling you by way of an offer of 

7 proof to assist you what it is we want to do with 

8 M. LeGrand in this arbitration should you grant our 

9 request to conpel himto testify, ask himto testify, or 

10 he does testify. In other words, what's the rel evance 

11 now of his testimony, and |I think that that ties in to 

12 the law in this situation in that If you | ook especially 

13 at the Wardly case, Nevada Suprene Court, 1995, you wll 

14 see fairness in this context where M. Bidsal 

15 i ssue the buy-sel 

has put at 

provi sion and everything attached to 

16 it, including the waterfall Exhibit B. It is consistent 

17 with the | aw. It is all about fairness. 

18 And so | think we should tell you what we want 

19 to do with M. LeGrand in fairness consistent with the 

20 | aw when we question himin this particular arbitration. 

21 So I'll do that. 

22 I know, again, that you've read the brief and 

23 you know the law, but | would like to have a few nonents 

24 to highlight the | 

25 woul d be happy to   aw, but if you want ne to forgo that, 

do that in all due respect. 
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1 for the waiver of the attorney-client privilege is to 

2 really see what happened here relevant to that waiver 

3 over and over again. 

4 And once | do that, and that's probably what 

5 will take nore tine than anything from ny perspective, | 

6 then want to turn to telling you by way of an offer of 

7 proof to assist you what it is we want to do with 

8 M. LeGrand in this arbitration should you grant our 

9 request to conpel himto testify, ask himto testify, or 

10 he does testify. In other words, what's the rel evance 

11 now of his testimony, and |I think that that ties in to 

12 the law in this situation in that If you | ook especially 

13 at the Wardly case, Nevada Suprene Court, 1995, you wll 

14 see fairness in this context where M. Bidsal 

15 i ssue the buy-sel 

has put at 

provi sion and everything attached to 

16 it, including the waterfall Exhibit B. It is consistent 

17 with the | aw. It is all about fairness. 

18 And so | think we should tell you what we want 

19 to do with M. LeGrand in fairness consistent with the 

20 | aw when we question himin this particular arbitration. 

21 So I'll do that. 

22 I know, again, that you've read the brief and 

23 you know the law, but | would like to have a few nonents 

24 to highlight the | 

25 woul d be happy to   aw, but if you want ne to forgo that, 

do that in all due respect. 
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1 for the waiver of the attorney-client privilege is to

2 really see what happened here relevant to that waiver

3 over and over again.

4           And once I do that, and that's probably what

5 will take more time than anything from my perspective, I

6 then want to turn to telling you by way of an offer of

7 proof to assist you what it is we want to do with

8 Mr. LeGrand in this arbitration should you grant our

9 request to compel him to testify, ask him to testify, or

10 he does testify.  In other words, what's the relevance

11 now of his testimony, and I think that that ties in to

12 the law in this situation in that if you look especially

13 at the Wardly case, Nevada Supreme Court, 1995, you will

14 see fairness in this context where Mr. Bidsal has put at

15 issue the buy-sell provision and everything attached to

16 it, including the waterfall Exhibit B.  It is consistent

17 with the law.  It is all about fairness.

18           And so I think we should tell you what we want

19 to do with Mr. LeGrand in fairness consistent with the

20 law when we question him in this particular arbitration.

21           So I'll do that.

22           I know, again, that you've read the brief and

23 you know the law, but I would like to have a few moments

24 to highlight the law, but if you want me to forgo that, I

25 would be happy to do that in all due respect.
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And then lastly it's ny plan to comment on 

their brief. | can skip that if you'd like or maybe I 

will just skip that if | get a rebuttal opportunity after 

M. Gerrard has spoken. 

But let me go ahead and pl ease ask you to 

consi der a nunber of things that happened on the tineline 

that | think really speak volunes as to the fact that 

this attorney-client privilege issue has been waived for 

along time. And then I'll talk a little bit about the 

at-issue el enent, because, renenber, this particular 

arbitration, the one, Judge Wall, you're presiding over 

resulted froma demand for arbitration by M. Bidsal. 

And while I'"mat that, let ne just hopefully 

briefly say I"m going to talk about this, but it comes to 

m nd by way of a highlight now Please consider the 

context in which M. Golshani and really CLA Properties, 

| -- 1 mght sort of treat them as one in the sane. 

M. Gol shani is the 100 percent owner of CLA Properties 

who is the -- you know, 50/50 partner in Green Valley 

Comer ce, as you know. 

But, you know -- well, why don't | just get to 

the facts. If | don't, I'll take nore than an hour, and 

nobody wants that. | just want to tal k about how the 

at -issue doctrine becomes relevant, but I'll get to that. 

All right. 
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And then lastly it's ny plan to comment on 

their brief. | can skip that if you'd like or maybe I 

will just skip that if | get a rebuttal opportunity after 

M. Gerrard has spoken. 

But let me go ahead and pl ease ask you to 

consi der a nunber of things that happened on the tineline 

that | think really speak volunes as to the fact that 

this attorney-client privilege issue has been waived for 

along time. And then I'll talk a little bit about the 

at-issue el enent, because, renenber, this particular 

arbitration, the one, Judge Wall, you're presiding over 

resulted froma demand for arbitration by M. Bidsal. 

And while I'"mat that, let ne just hopefully 

briefly say I"m going to talk about this, but it comes to 

m nd by way of a highlight now Please consider the 

context in which M. Golshani and really CLA Properties, 

| -- 1 mght sort of treat them as one in the sane. 

M. Gol shani is the 100 percent owner of CLA Properties 

who is the -- you know, 50/50 partner in Green Valley 

Comer ce, as you know. 

But, you know -- well, why don't | just get to 

the facts. If | don't, I'll take nore than an hour, and 

nobody wants that. | just want to tal k about how the 

at -issue doctrine becomes relevant, but I'll get to that. 

All right. 
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1           And then lastly it's my plan to comment on

2 their brief.  I can skip that if you'd like or maybe I

3 will just skip that if I get a rebuttal opportunity after

4 Mr. Gerrard has spoken.

5           But let me go ahead and please ask you to

6 consider a number of things that happened on the timeline

7 that I think really speak volumes as to the fact that

8 this attorney-client privilege issue has been waived for

9 a long time.  And then I'll talk a little bit about the

10 at-issue element, because, remember, this particular

11 arbitration, the one, Judge Wall, you're presiding over

12 resulted from a demand for arbitration by Mr. Bidsal.

13           And while I'm at that, let me just hopefully

14 briefly say I'm going to talk about this, but it comes to

15 mind by way of a highlight now.  Please consider the

16 context in which Mr. Golshani and really CLA Properties,

17 I -- I might sort of treat them as one in the same.

18 Mr. Golshani is the 100 percent owner of CLA Properties

19 who is the -- you know, 50/50 partner in Green Valley

20 Commerce, as you know.

21           But, you know -- well, why don't I just get to

22 the facts.  If I don't, I'll take more than an hour, and

23 nobody wants that.  I just want to talk about how the

24 at-issue doctrine becomes relevant, but I'll get to that.

25 All right.
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So here is the factual predicate that | would 

ask you to consider to be so on-point, inportant, and 

tells the story about what really happened here. 

So it all starts with Exhibit Ato our brief, 

whi ch as you can see there is the Notice of Deposition of 

David LeGrand from February 28th of '18. You m ght, of 

course, have surm sed, and you probably already know, 

that this stens froma District Court case where 

M. Bidsal sued M. Col shani, Bidsal vs. Gol shani 

District Court, that case is affectionately referred to 

as the M ssion Square Case. 

Let's take a | ook, please, at this Notice of 

Deposition of M. LeGrand. Keep in mnd that when this 

Notice of Deposition comes into M. LeGrand, he's 

al ready been maybe about seven years past his invol venent 

in creating Green Valley Commerce for these two managers, 

Gol shani and Bi dsal . 

So here is a Notice of Deposition again of that 

| awyer who jointly represented them both along the way. 

Let's start with the idea of who receives the 

Certificate of Service for, again, this request to depose 

the attorney responsible for creating Geen Valley 

Commerce. Well, that's M. Shapiro, Janes Shapiro. You 

can see the Certificate of Service there. 

What does the Notice of Deposition say in 
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So here is the factual predicate that | would 

ask you to consider to be so on-point, inportant, and 

tells the story about what really happened here. 

So it all starts with Exhibit Ato our brief, 

whi ch as you can see there is the Notice of Deposition of 

David LeGrand from February 28th of '18. You m ght, of 

course, have surm sed, and you probably already know, 

that this stens froma District Court case where 

M. Bidsal sued M. Col shani, Bidsal vs. Gol shani 

District Court, that case is affectionately referred to 

as the M ssion Square Case. 

Let's take a | ook, please, at this Notice of 

Deposition of M. LeGrand. Keep in mnd that when this 

Notice of Deposition comes into M. LeGrand, he's 

al ready been maybe about seven years past his invol venent 

in creating Green Valley Commerce for these two managers, 

Gol shani and Bi dsal . 

So here is a Notice of Deposition again of that 

| awyer who jointly represented them both along the way. 

Let's start with the idea of who receives the 

Certificate of Service for, again, this request to depose 

the attorney responsible for creating Geen Valley 

Commerce. Well, that's M. Shapiro, Janes Shapiro. You 

can see the Certificate of Service there. 

What does the Notice of Deposition say in 
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1           So here is the factual predicate that I would

2 ask you to consider to be so on-point, important, and

3 tells the story about what really happened here.

4           So it all starts with Exhibit A to our brief,

5 which as you can see there is the Notice of Deposition of

6 David LeGrand from February 28th of '18.  You might, of

7 course, have surmised, and you probably already know,

8 that this stems from a District Court case where

9 Mr. Bidsal sued Mr. Golshani, Bidsal vs. Golshani,

10 District Court, that case is affectionately referred to

11 as the Mission Square Case.

12           Let's take a look, please, at this Notice of

13 Deposition of Mr. LeGrand.  Keep in mind that when this

14 Notice of Deposition comes in to Mr. LeGrand, he's

15 already been maybe about seven years past his involvement

16 in creating Green Valley Commerce for these two managers,

17 Golshani and Bidsal.

18           So here is a Notice of Deposition again of that

19 lawyer who jointly represented them both along the way.

20           Let's start with the idea of who receives the

21 Certificate of Service for, again, this request to depose

22 the attorney responsible for creating Green Valley

23 Commerce.  Well, that's Mr. Shapiro, James Shapiro.  You

24 can see the Certificate of Service there.

25           What does the Notice of Deposition say in
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February of 2018? Well, what it says on page 3, 

paragraph 2, and I'm sure M. Shapiro saw or had a duty 

to see, there is a paragraph right there, paragraph 2, 

tal ks about privilege, that if there is a privilege to be 

asserted here, nowis the tine to assert it. 

When you get hit with this Notice of Deposition 

and Service, that the | awer who hel ped your client, 

M. Bidsal, formthe Geen Valley Commerce, you know, and 

it is not just that. It is not just the deposition, of 

course, as is standard. This notice cones with the 

subpoena duces tecum What does the subpoena duces tecum 

ask for? All documents show ng preparation, drafting, 

and/or interpretation -- and/or interpretation of the 

operating agreenent of M ssion Square, which was 

substantially simlar to the operating agreement of G een 

Val | ey Commer ce. 

So that starts the analysis. 

Ri ght at that point in time had there been any 

desire to assert an attorney-client privilege, one could 

have, in ny view, successfully actually been asserted by 

M . Bidsal through his counsel who receives the 

Certificate of Service that M. LeGrand, his |lawer, is 

bei ng asked to be deposed and further being asked to 

provi de documents, including interpretive documents of 

the Green Valley Commerce operating agreement. No 
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February of 2018? Well, what it says on page 3, 

paragraph 2, and I'm sure M. Shapiro saw or had a duty 

to see, there is a paragraph right there, paragraph 2, 

tal ks about privilege, that if there is a privilege to be 

asserted here, nowis the tine to assert it. 

When you get hit with this Notice of Deposition 

and Service, that the | awer who hel ped your client, 

M. Bidsal, formthe Geen Valley Commerce, you know, and 

it is not just that. It is not just the deposition, of 

course, as is standard. This notice cones with the 

subpoena duces tecum What does the subpoena duces tecum 

ask for? All documents show ng preparation, drafting, 

and/or interpretation -- and/or interpretation of the 

operating agreenent of M ssion Square, which was 

substantially simlar to the operating agreement of G een 

Val | ey Commer ce. 

So that starts the analysis. 

Ri ght at that point in time had there been any 

desire to assert an attorney-client privilege, one could 

have, in ny view, successfully actually been asserted by 

M . Bidsal through his counsel who receives the 

Certificate of Service that M. LeGrand, his |lawer, is 

bei ng asked to be deposed and further being asked to 

provi de documents, including interpretive documents of 

the Green Valley Commerce operating agreement. No 
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1 February of 2018?  Well, what it says on page 3,

2 paragraph 2, and I'm sure Mr. Shapiro saw or had a duty

3 to see, there is a paragraph right there, paragraph 2,

4 talks about privilege, that if there is a privilege to be

5 asserted here, now is the time to assert it.

6           When you get hit with this Notice of Deposition

7 and Service, that the lawyer who helped your client,

8 Mr. Bidsal, form the Green Valley Commerce, you know, and

9 it is not just that.  It is not just the deposition, of

10 course, as is standard.  This notice comes with the

11 subpoena duces tecum.  What does the subpoena duces tecum

12 ask for?  All documents showing preparation, drafting,

13 and/or interpretation -- and/or interpretation of the

14 operating agreement of Mission Square, which was

15 substantially similar to the operating agreement of Green

16 Valley Commerce.

17           So that starts the analysis.

18           Right at that point in time had there been any

19 desire to assert an attorney-client privilege, one could

20 have, in my view, successfully actually been asserted by

21 Mr. Bidsal through his counsel who receives the

22 Certificate of Service that Mr. LeGrand, his lawyer, is

23 being asked to be deposed and further being asked to

24 provide documents, including interpretive documents of

25 the Green Valley Commerce operating agreement.  No
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obj ect i on. 

But what really happens? Things about this. 

This little story about what happens when 

LeGrand now follows through with the subpoena and the 

Notice of Deposition is an interesting one that, again, | 

think has a | ot of weight in showing there is a waiver of 

attorney-client privilege. VWhat really happens? 

| take this right from M. LeG ands testinony 

in the case, in the deposition, and then the record that 

we have attached. 

And there is no dispute. |I'msure there is no 

di spute that what M. LeG and would say that he did to 

comply with, especially the subpoena is what? He says, 

well, | took five to six hours on a Sunday to go through 

all my records, get on ny conputer and find everything, 

five to six hours. 

MR GERRARD: Your Honor, here is where we need 

to start our objections. None of this is referenced 

anywhere in their brief. Just because they attached the 

deposition transcript to their brief doesn't nean they 

referenced any specific testinony out of that transcript 

in the brief, which is what is required, and they didn't 

do that. There is none. 

So what they want Your Honor to do is to allow 

them to make argunents for the first tine that were never 
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obj ect i on. 

But what really happens? Things about this. 

This little story about what happens when 

LeGrand now follows through with the subpoena and the 

Notice of Deposition is an interesting one that, again, | 

think has a | ot of weight in showing there is a waiver of 

attorney-client privilege. VWhat really happens? 

| take this right from M. LeG ands testinony 

in the case, in the deposition, and then the record that 

we have attached. 

And there is no dispute. |I'msure there is no 

di spute that what M. LeG and would say that he did to 

comply with, especially the subpoena is what? He says, 

well, | took five to six hours on a Sunday to go through 

all my records, get on ny conputer and find everything, 

five to six hours. 

MR GERRARD: Your Honor, here is where we need 

to start our objections. None of this is referenced 

anywhere in their brief. Just because they attached the 

deposition transcript to their brief doesn't nean they 

referenced any specific testinony out of that transcript 

in the brief, which is what is required, and they didn't 

do that. There is none. 

So what they want Your Honor to do is to allow 

them to make argunents for the first tine that were never 
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1 objection.

2           But what really happens?  Things about this.

3           This little story about what happens when

4 LeGrand now follows through with the subpoena and the

5 Notice of Deposition is an interesting one that, again, I

6 think has a lot of weight in showing there is a waiver of

7 attorney-client privilege.  What really happens?

8           I take this right from Mr. LeGrand's testimony

9 in the case, in the deposition, and then the record that

10 we have attached.

11           And there is no dispute.  I'm sure there is no

12 dispute that what Mr. LeGrand would say that he did to

13 comply with, especially the subpoena is what?  He says,

14 well, I took five to six hours on a Sunday to go through

15 all my records, get on my computer and find everything,

16 five to six hours.

17           MR GERRARD:  Your Honor, here is where we need

18 to start our objections.  None of this is referenced

19 anywhere in their brief.  Just because they attached the

20 deposition transcript to their brief doesn't mean they

21 referenced any specific testimony out of that transcript

22 in the brief, which is what is required, and they didn't

23 do that.  There is none.

24           So what they want Your Honor to do is to allow

25 them to make arguments for the first time that were never
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included in their brief. This is nowhere in their brief. 

This statement he's making reference is nowhere in the 

brief. 

JUDGE BARE: It is in the brief. We talk about 

what LeGrand did to cone up with the 600 pages or nore 

t han 600 pages that ultimately came about. [It is in the 

deposition. MM. Shapiro was there during the 

questioning. In fact, this came up both in the 

deposition and the arbitration. 

Further, M. -- or Judge Wall, | think you 

already ruled on this, and, you know, it has been ruled 

upon, and I'm starting to feel, especially with the 

faci al expressions that M. Gerrard is making, this is 

consi stent -- 

JUDGE WALL: Wait. Wait. Wait. I'mgoing to 

handle that. All right? So we can just kind of dispense 

with that stuff. O we can do it by teleconference. All 

right. 

Let ne ask you this. Isn't there a fundanental 

difference between the waiver of privilege as it relates 

to GVC docunents as opposed to the waiver of privilege 

for communi cations between M. Bidsal as a manager of GVC 

and M. LeGrand? | don't think -- and | say this. | 

don't think there is -- there is any dispute that the 

docunents that were produced pursuant to that subpoena 
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included in their brief. This is nowhere in their brief. 

This statement he's making reference is nowhere in the 

brief. 

JUDGE BARE: It is in the brief. We talk about 

what LeGrand did to cone up with the 600 pages or nore 

t han 600 pages that ultimately came about. [It is in the 

deposition. MM. Shapiro was there during the 

questioning. In fact, this came up both in the 

deposition and the arbitration. 

Further, M. -- or Judge Wall, | think you 

already ruled on this, and, you know, it has been ruled 

upon, and I'm starting to feel, especially with the 

faci al expressions that M. Gerrard is making, this is 

consi stent -- 

JUDGE WALL: Wait. Wait. Wait. I'mgoing to 

handle that. All right? So we can just kind of dispense 

with that stuff. O we can do it by teleconference. All 

right. 

Let ne ask you this. Isn't there a fundanental 

difference between the waiver of privilege as it relates 

to GVC docunents as opposed to the waiver of privilege 

for communi cations between M. Bidsal as a manager of GVC 

and M. LeGrand? | don't think -- and | say this. | 

don't think there is -- there is any dispute that the 

docunents that were produced pursuant to that subpoena 
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1 included in their brief.  This is nowhere in their brief.

2 This statement he's making reference is nowhere in the

3 brief.

4           JUDGE BARE:  It is in the brief.  We talk about

5 what LeGrand did to come up with the 600 pages or more

6 than 600 pages that ultimately came about.  It is in the

7 deposition.  Mr. Shapiro was there during the

8 questioning.  In fact, this came up both in the

9 deposition and the arbitration.

10           Further, Mr. -- or Judge Wall, I think you

11 already ruled on this, and, you know, it has been ruled

12 upon, and I'm starting to feel, especially with the

13 facial expressions that Mr. Gerrard is making, this is

14 consistent --

15           JUDGE WALL:  Wait.  Wait.  Wait.  I'm going to

16 handle that.  All right?  So we can just kind of dispense

17 with that stuff.  Or we can do it by teleconference.  All

18 right.

19           Let me ask you this.  Isn't there a fundamental

20 difference between the waiver of privilege as it relates

21 to GVC documents as opposed to the waiver of privilege

22 for communications between Mr. Bidsal as a manager of GVC

23 and Mr. LeGrand?  I don't think -- and I say this.  I

24 don't think there is -- there is any dispute that the

25 documents that were produced pursuant to that subpoena
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duces tecum M ssion Square, or otherw se, or GVC, are no 

| onger privileged if there ever was one. 

Well, there probably was. But those were 

produced wi t hout objection. 

But isn't there -- and this is what | want to 

focus on, frankly, so to the extent that I'm hel ping 

you -- hel ping you focus things a little bit -- isn't 

there a fundanental difference between those two things? 

JUDGE BARE: | take it that is a question for 

me, respectfully. 

JUDGE WALL: It is. 

JUDGE BARE: Sorry about that. Thank you. 

There is a fundamental difference, no doubt. 

Docunents from GVC are one thing. And -- well, the other 

items do include, and that's one of the things | intend 

to cover actually, and | find very inportant, they do 

include a | ot of correspondence, email correspondence as 

between M. LeGrand and M. Bidsal before M. Col shani is 

even involved with MM. LeG and. In fact, I'mgoing to 

show you a nonth, nonth-and-a-half of time before 

M. LeG and even starts to deal with M. Bidsal -- I'm 

sorry -- with Mm. Gol shani 

JUDGE WALL: Okay. So recognizing there is a 

fundamental difference, | don't need to see the portion 

of the deposition or refer to it that tal ks about his 
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duces tecum M ssion Square, or otherw se, or GVC, are no 

| onger privileged if there ever was one. 

Well, there probably was. But those were 

produced wi t hout objection. 

But isn't there -- and this is what | want to 

focus on, frankly, so to the extent that I'm hel ping 

you -- hel ping you focus things a little bit -- isn't 

there a fundanental difference between those two things? 

JUDGE BARE: | take it that is a question for 

me, respectfully. 

JUDGE WALL: It is. 

JUDGE BARE: Sorry about that. Thank you. 

There is a fundamental difference, no doubt. 

Docunents from GVC are one thing. And -- well, the other 

items do include, and that's one of the things | intend 

to cover actually, and | find very inportant, they do 

include a | ot of correspondence, email correspondence as 

between M. LeGrand and M. Bidsal before M. Col shani is 

even involved with MM. LeG and. In fact, I'mgoing to 

show you a nonth, nonth-and-a-half of time before 

M. LeG and even starts to deal with M. Bidsal -- I'm 

sorry -- with Mm. Gol shani 

JUDGE WALL: Okay. So recognizing there is a 

fundamental difference, | don't need to see the portion 

of the deposition or refer to it that tal ks about his 
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1 duces tecum, Mission Square, or otherwise, or GVC, are no

2 longer privileged if there ever was one.

3           Well, there probably was.  But those were

4 produced without objection.

5           But isn't there -- and this is what I want to

6 focus on, frankly, so to the extent that I'm helping

7 you -- helping you focus things a little bit -- isn't

8 there a fundamental difference between those two things?

9           JUDGE BARE:  I take it that is a question for

10 me, respectfully.

11           JUDGE WALL:  It is.

12           JUDGE BARE:  Sorry about that.  Thank you.

13           There is a fundamental difference, no doubt.

14 Documents from GVC are one thing.  And -- well, the other

15 items do include, and that's one of the things I intend

16 to cover actually, and I find very important, they do

17 include a lot of correspondence, email correspondence as

18 between Mr. LeGrand and Mr. Bidsal before Mr. Golshani is

19 even involved with Mr. LeGrand.  In fact, I'm going to

20 show you a month, month-and-a-half of time before

21 Mr. LeGrand even starts to deal with Mr. Bidsal -- I'm

22 sorry -- with Mr. Golshani.

23           JUDGE WALL:  Okay.  So recognizing there is a

24 fundamental difference, I don't need to see the portion

25 of the deposition or refer to it that talks about his
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1 production of 600-plus pages on the thumb drive or 

2 whatever it was. All right. 

3 JUDGE BARE: Right. [I'mnot trying to point 

4 that out specifically line and verse. Rather what | wll 

5 do is point out other items, line and verse, from our 

6 di scl osures. Again, only attached to the brief. 

7 But | just want to make the argunent. | nean 

8 it is an argunent that has to be nade. |'m here to argue 

9 relevant items that | think would | ead respectfully, 

10 Judge Wall, to a conclusion fromyou that is supportive 

11 of our side. | think I should have the right to do that; 

12 just like M. Gerrard should have the right to make his 

13 argunent. | nean if he wants -- if M. Gerrard wants to 

14 go first, | don't have a problemw th that. 

15 JUDGE WALL: No. | want you to continue your 

16 argument . 

17 JUDGE BARE: Ckay. |'m going to continue ny 

18 argument. Thank you. 

19 What |'m suggesting here that is inportant is 

20 the extent to which M. LeGrand went to conply, 

21 especially with the subpoena, is all well known to 

22 M. Shapiro. He knows about it for a nunber of years. 

23 But | ook at what happened here. Five to six hours on a 

24 Sunday, LeGrand spends. There is a thunb drive provided 

25 to M. Garfinkel. M. Garfinkel, who, of course, is 
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1 production of 600-plus pages on the thumb drive or 

2 whatever it was. All right. 

3 JUDGE BARE: Right. [I'mnot trying to point 

4 that out specifically line and verse. Rather what | wll 

5 do is point out other items, line and verse, from our 

6 di scl osures. Again, only attached to the brief. 

7 But | just want to make the argunent. | nean 

8 it is an argunent that has to be nade. |'m here to argue 

9 relevant items that | think would | ead respectfully, 

10 Judge Wall, to a conclusion fromyou that is supportive 

11 of our side. | think I should have the right to do that; 

12 just like M. Gerrard should have the right to make his 

13 argunent. | nean if he wants -- if M. Gerrard wants to 

14 go first, | don't have a problemw th that. 

15 JUDGE WALL: No. | want you to continue your 

16 argument . 

17 JUDGE BARE: Ckay. |'m going to continue ny 

18 argument. Thank you. 

19 What |'m suggesting here that is inportant is 

20 the extent to which M. LeGrand went to conply, 

21 especially with the subpoena, is all well known to 

22 M. Shapiro. He knows about it for a nunber of years. 

23 But | ook at what happened here. Five to six hours on a 

24 Sunday, LeGrand spends. There is a thunb drive provided 

25 to M. Garfinkel. M. Garfinkel, who, of course, is 
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1 production of 600-plus pages on the thumb drive or

2 whatever it was.  All right.

3           JUDGE BARE:  Right.  I'm not trying to point

4 that out specifically line and verse.  Rather what I will

5 do is point out other items, line and verse, from our

6 disclosures.  Again, only attached to the brief.

7           But I just want to make the argument.  I mean

8 it is an argument that has to be made.  I'm here to argue

9 relevant items that I think would lead respectfully,

10 Judge Wall, to a conclusion from you that is supportive

11 of our side.  I think I should have the right to do that;

12 just like Mr. Gerrard should have the right to make his

13 argument.  I mean if he wants -- if Mr. Gerrard wants to

14 go first, I don't have a problem with that.

15           JUDGE WALL:  No.  I want you to continue your

16 argument.

17           JUDGE BARE:  Okay.  I'm going to continue my

18 argument.  Thank you.

19           What I'm suggesting here that is important is

20 the extent to which Mr. LeGrand went to comply,

21 especially with the subpoena, is all well known to

22 Mr. Shapiro.  He knows about it for a number of years.

23 But look at what happened here.  Five to six hours on a

24 Sunday, LeGrand spends.  There is a thumb drive provided

25 to Mr. Garfinkel.  Mr. Garfinkel, who, of course, is
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counsel for Gol shani, gets the thumb drive and prints 

items out on it. It turns out sone of the things are 

m ssing. No problem No criticismthere. 

But what does Mr. Garfinkel do on behalf of 

M. Gol shani to be sure all items are disclosed? He does 

personally meet with M. LeGrand, and they print itens 

out, and they conpare the printout to the thunb drive. 

And -- 

MR GERRARD: Again, | have to object. None of 

this is in the brief. There is no declaration from 

M. Garfinkel or a declaration fromM. LeG and about 

what was done. None of this testinony appears in their 

brief. | just -- | can't overenphasi ze the prejudice to 

us by allowing themto file a brief that has none -- 

JUDGE BARE: Read the exhibits. Read the 

exhibits. 

JUDGE WALL: Judge, we have a court reporter, 

as you know. They prefer one at a tine. So I'm going 

to -- not just for her benefit, but for m ne zeal ously 

protect that. All right? 

JUDGE BARE: Fair enough. Can | say sonething? 

JUDGE WALL: We had these discussions during 

our arbitration hearing. Okay? About people talking 

over one another or -- and -- and | pretty strictly 

policed it there, and | don't want to change it now. 
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counsel for Gol shani, gets the thumb drive and prints 

items out on it. It turns out sone of the things are 

m ssing. No problem No criticismthere. 

But what does Mr. Garfinkel do on behalf of 

M. Gol shani to be sure all items are disclosed? He does 

personally meet with M. LeGrand, and they print itens 

out, and they conpare the printout to the thunb drive. 

And -- 

MR GERRARD: Again, | have to object. None of 

this is in the brief. There is no declaration from 

M. Garfinkel or a declaration fromM. LeG and about 

what was done. None of this testinony appears in their 

brief. | just -- | can't overenphasi ze the prejudice to 

us by allowing themto file a brief that has none -- 

JUDGE BARE: Read the exhibits. Read the 

exhibits. 

JUDGE WALL: Judge, we have a court reporter, 

as you know. They prefer one at a tine. So I'm going 

to -- not just for her benefit, but for m ne zeal ously 

protect that. All right? 

JUDGE BARE: Fair enough. Can | say sonething? 

JUDGE WALL: We had these discussions during 

our arbitration hearing. Okay? About people talking 

over one another or -- and -- and | pretty strictly 

policed it there, and | don't want to change it now. 
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1 counsel for Golshani, gets the thumb drive and prints

2 items out on it.  It turns out some of the things are

3 missing.  No problem.  No criticism there.

4           But what does Mr. Garfinkel do on behalf of

5 Mr. Golshani to be sure all items are disclosed?  He does

6 personally meet with Mr. LeGrand, and they print items

7 out, and they compare the printout to the thumb drive.

8 And --

9           MR GERRARD:  Again, I have to object.  None of

10 this is in the brief.  There is no declaration from

11 Mr. Garfinkel or a declaration from Mr. LeGrand about

12 what was done.  None of this testimony appears in their

13 brief.  I just -- I can't overemphasize the prejudice to

14 us by allowing them to file a brief that has none --

15           JUDGE BARE:  Read the exhibits.  Read the

16 exhibits.

17           JUDGE WALL:  Judge, we have a court reporter,

18 as you know.  They prefer one at a time.  So I'm going

19 to -- not just for her benefit, but for mine zealously

20 protect that.  All right?

21           JUDGE BARE:  Fair enough.  Can I say something?

22           JUDGE WALL:  We had these discussions during

23 our arbitration hearing.  Okay?  About people talking

24 over one another or -- and -- and I pretty strictly

25 policed it there, and I don't want to change it now.
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So I"'mgoing to let M. Gerrard finish. 

MR GERRARD: Sure, Judge. | nean, when a brief 

is filed, under the Rules of Civil Procedure in Nevada, 

and, of course, you've been follow ng those rules for 

pur poses of the trial, and the arbitration, | should say, 

it's required that the -- that the facts that you're 

relying upon be set forth in your brief, not that you 

make one generalized statenent. 

We think one sentence that says, "We think this 

is what the deposition neans,"” and then you attach the 

transcript, and then later you cone in and say, "Now I 

want to go through and cite all the different |anguage 

that | think supports our argunent," which obviously we 

can't respond to, because it wasn't in the brief. 

And so you said you were going to do it on an 

ad hoc basis. 

JUDGE WALL: Correct. 

MR. GERRAD: And so I'monly interrupting as | 

need to to say I'm objecting because what he's stating 

right now is essentially not supported by any 

declaration. It's not supported by any affidavit. And 

it's not included anywhere in their brief. So -- 

JUDGE WALL: So | would -- | would -- 

JUDGE BARE: Can | respond or no? 

JUDGE WALL: ~-- extend to -- to respondents the 
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So I"'mgoing to let M. Gerrard finish. 

MR GERRARD: Sure, Judge. | nean, when a brief 

is filed, under the Rules of Civil Procedure in Nevada, 

and, of course, you've been follow ng those rules for 

pur poses of the trial, and the arbitration, | should say, 

it's required that the -- that the facts that you're 

relying upon be set forth in your brief, not that you 

make one generalized statenent. 

We think one sentence that says, "We think this 

is what the deposition neans,"” and then you attach the 

transcript, and then later you cone in and say, "Now I 

want to go through and cite all the different |anguage 

that | think supports our argunent," which obviously we 

can't respond to, because it wasn't in the brief. 

And so you said you were going to do it on an 

ad hoc basis. 

JUDGE WALL: Correct. 

MR. GERRAD: And so I'monly interrupting as | 

need to to say I'm objecting because what he's stating 

right now is essentially not supported by any 

declaration. It's not supported by any affidavit. And 

it's not included anywhere in their brief. So -- 

JUDGE WALL: So | would -- | would -- 

JUDGE BARE: Can | respond or no? 

JUDGE WALL: ~-- extend to -- to respondents the 
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1           So I'm going to let Mr. Gerrard finish.

2           MR GERRARD:  Sure, Judge.  I mean, when a brief

3 is filed, under the Rules of Civil Procedure in Nevada,

4 and, of course, you've been following those rules for

5 purposes of the trial, and the arbitration, I should say,

6 it's required that the -- that the facts that you're

7 relying upon be set forth in your brief, not that you

8 make one generalized statement.

9           We think one sentence that says, "We think this

10 is what the deposition means," and then you attach the

11 transcript, and then later you come in and say, "Now I

12 want to go through and cite all the different language

13 that I think supports our argument," which obviously we

14 can't respond to, because it wasn't in the brief.

15           And so you said you were going to do it on an

16 ad hoc basis.

17           JUDGE WALL:  Correct.

18           MR. GERRAD:  And so I'm only interrupting as I

19 need to to say I'm objecting because what he's stating

20 right now is essentially not supported by any

21 declaration.  It's not supported by any affidavit.  And

22 it's not included anywhere in their brief.  So --

23           JUDGE WALL:  So I would -- I would --

24           JUDGE BARE:  Can I respond or no?

25           JUDGE WALL:  -- extend to -- to respondents the
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opportunity to rebut what's in your brief using docunents 

that they attached to their initial brief. 

So sone of this is maybe going a little far 

afield in terms of -- of a declaration from 

M. Garfinkel, but he's here. [I'mgoing to overrule the 

objection at this point. 

But, Judge, you understand | want you to kind 

of stick to what we've got and kind of reach the issues 

t hat concern ne nost. 

JUDGE BARE: | respectfully want to do that, 

and that's what |'ve been trying to do. | just want to 

say since there is a record that | disagree that we 

didn't mention anything in our brief about this. [If you 

| ook at page 2 of our brief, the bottomof it, we say in 

responding to the subpoena duces tecumin the M ssion 

Square litigation, M. LeG and spent several hours 

searching his electronic files, had multiple 

communi cations with M. Gol shani's counsel, Luis 

Garfinkel, and that communication with M. Bidsal's 

counsel. M. LeG and produced in excess of 600 pages of 

docunent ati ons responsive to the superintendent. And it 

goes on fromthere, and references the second 

suppl enental 16.1 disclosure, Exhibit B to our brief. 

So what I"m doing to you I"m -- you know, if I 

could -- | could have nentioned every word fromthe 
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opportunity to rebut what's in your brief using docunents 

that they attached to their initial brief. 

So sone of this is maybe going a little far 

afield in terms of -- of a declaration from 

M. Garfinkel, but he's here. [I'mgoing to overrule the 

objection at this point. 

But, Judge, you understand | want you to kind 

of stick to what we've got and kind of reach the issues 

t hat concern ne nost. 

JUDGE BARE: | respectfully want to do that, 

and that's what |'ve been trying to do. | just want to 

say since there is a record that | disagree that we 

didn't mention anything in our brief about this. [If you 

| ook at page 2 of our brief, the bottomof it, we say in 

responding to the subpoena duces tecumin the M ssion 

Square litigation, M. LeG and spent several hours 

searching his electronic files, had multiple 

communi cations with M. Gol shani's counsel, Luis 

Garfinkel, and that communication with M. Bidsal's 

counsel. M. LeG and produced in excess of 600 pages of 

docunent ati ons responsive to the superintendent. And it 

goes on fromthere, and references the second 

suppl enental 16.1 disclosure, Exhibit B to our brief. 

So what I"m doing to you I"m -- you know, if I 

could -- | could have nentioned every word fromthe 
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1 opportunity to rebut what's in your brief using documents

2 that they attached to their initial brief.

3           So some of this is maybe going a little far

4 afield in terms of -- of a declaration from

5 Mr. Garfinkel, but he's here.  I'm going to overrule the

6 objection at this point.

7           But, Judge, you understand I want you to kind

8 of stick to what we've got and kind of reach the issues

9 that concern me most.

10           JUDGE BARE:  I respectfully want to do that,

11 and that's what I've been trying to do.  I just want to

12 say since there is a record that I disagree that we

13 didn't mention anything in our brief about this.  If you

14 look at page 2 of our brief, the bottom of it, we say in

15 responding to the subpoena duces tecum in the Mission

16 Square litigation, Mr. LeGrand spent several hours

17 searching his electronic files, had multiple

18 communications with Mr. Golshani's counsel, Luis

19 Garfinkel, and that communication with Mr. Bidsal's

20 counsel.  Mr. LeGrand produced in excess of 600 pages of

21 documentations responsive to the superintendent.  And it

22 goes on from there, and references the second

23 supplemental 16.1 disclosure, Exhibit B to our brief.

24           So what I'm doing to you I'm -- you know, if I

25 could -- I could have mentioned every word from the
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suppl enent al disclosures, but | don't want to do that in 

a brief. 

So it has been referenced, and the exhibit -- 

Exhibit B, which is our 16.1 second suppl ement al 

di sclosure, is there. MM. Shapiro participated in that. 

And so | don't know how it is, respectfully, | wouldn't 

be allowed to now reference parts of that exhibit. 

JUDGE WALL: Well, | overruled the objection. 

JUDGE BARE: Understood. | wanted to nake ny 

record here on that. Thank you for that. 

Enough sai d about that. 

A | ot happened to have M. LeGrand conply with 

the -- especially again the subpoena. 

And so we got 600 pages which is, again, 

Exhibit B to our brief, the 16.1 second suppl enment from 

M . Col shani . 

On page 5 of Exhibit B, to this notion 

practice, you can see we start, and | want to cover sone 

of the emails, because what happened was M. LeG and did, 

consistent with what | tried to describe the extensive 

effort put forth, M. LeGrand did give to M. Garfinkel, 

again, counsel for M. Golshani, all while M. Shapiro 

knows this is going on on behalf of M. Bidsal, 

600- and- sone pages, which is, again -- it surfaces now 
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suppl enent al disclosures, but | don't want to do that in 

a brief. 

So it has been referenced, and the exhibit -- 

Exhibit B, which is our 16.1 second suppl ement al 

di sclosure, is there. MM. Shapiro participated in that. 

And so | don't know how it is, respectfully, | wouldn't 

be allowed to now reference parts of that exhibit. 

JUDGE WALL: Well, | overruled the objection. 

JUDGE BARE: Understood. | wanted to nake ny 

record here on that. Thank you for that. 

Enough sai d about that. 

A | ot happened to have M. LeGrand conply with 

the -- especially again the subpoena. 

And so we got 600 pages which is, again, 

Exhibit B to our brief, the 16.1 second suppl enment from 

M . Col shani . 

On page 5 of Exhibit B, to this notion 

practice, you can see we start, and | want to cover sone 

of the emails, because what happened was M. LeG and did, 

consistent with what | tried to describe the extensive 

effort put forth, M. LeGrand did give to M. Garfinkel, 

again, counsel for M. Golshani, all while M. Shapiro 

knows this is going on on behalf of M. Bidsal, 

600- and- sone pages, which is, again -- it surfaces now 
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1 supplemental disclosures, but I don't want to do that in

2 a brief.

3           So it has been referenced, and the exhibit --

4 Exhibit B, which is our 16.1 second supplemental

5 disclosure, is there.  Mr. Shapiro participated in that.

6 And so I don't know how it is, respectfully, I wouldn't

7 be allowed to now reference parts of that exhibit.

8           JUDGE WALL:  Well, I overruled the objection.

9 So --

10           JUDGE BARE:  Understood.  I wanted to make my

11 record here on that.  Thank you for that.

12           Enough said about that.

13           A lot happened to have Mr. LeGrand comply with

14 the -- especially again the subpoena.

15           And so we got 600 pages which is, again,

16 Exhibit B to our brief, the 16.1 second supplement from

17 Mr. Golshani.

18           On page 5 of Exhibit B, to this motion

19 practice, you can see we start, and I want to cover some

20 of the emails, because what happened was Mr. LeGrand did,

21 consistent with what I tried to describe the extensive

22 effort put forth, Mr. LeGrand did give to Mr. Garfinkel,

23 again, counsel for Mr. Golshani, all while Mr. Shapiro

24 knows this is going on on behalf of Mr. Bidsal,

25 600-and-some pages, which is, again -- it surfaces now
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essentially as, you know, the disclosure, 16.1 disclosure 

made in the underlying case. 

But when you look at this, you'll see that not 

just Mssion Square is tal ked about, but really Geen 

Vall ey Commerce relevant to this arbitration, a nunber of 

docunents, a nunber of emails, a nunber of interesting 

items appear in the 600 pages of disclosure. 

And | want to cover sone of those because in ny 

view they tell the story of the waiver of attorney-client 

privilege. So | want to start on page 5. And I'll try 

to nove as quickly as |I can through this. 

MR GERRARD: Judge, once again, |'m objecting. 

None of these exhibits are referenced. They attach a 

16.1 disclosure that is 600 pages, and they think we're 

supposed to hunt through those to understand whi ch of 

t hose docunents they're relying upon for their -- for 

their argument? | mean, if there were specific emails or 

speci fic documents in that production that they are 

relying upon for their argunent, why are those not 

referenced in their brief anywhere? 

JUDGE WALL: Can you respond to that question? 

JUDGE BARE: Well, they are attached as 

guesti ons and answers, and part of the disclosure that 

cane up in the oath in the deposition and -- in the Judge 

Haberfeld arbitration. And it is all consistent with the 
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essentially as, you know, the disclosure, 16.1 disclosure 

made in the underlying case. 

But when you look at this, you'll see that not 

just Mssion Square is tal ked about, but really Geen 

Vall ey Commerce relevant to this arbitration, a nunber of 

docunents, a nunber of emails, a nunber of interesting 

items appear in the 600 pages of disclosure. 

And | want to cover sone of those because in ny 

view they tell the story of the waiver of attorney-client 

privilege. So | want to start on page 5. And I'll try 

to nove as quickly as |I can through this. 

MR GERRARD: Judge, once again, |'m objecting. 

None of these exhibits are referenced. They attach a 

16.1 disclosure that is 600 pages, and they think we're 

supposed to hunt through those to understand whi ch of 

t hose docunents they're relying upon for their -- for 

their argument? | mean, if there were specific emails or 

speci fic documents in that production that they are 

relying upon for their argunent, why are those not 

referenced in their brief anywhere? 

JUDGE WALL: Can you respond to that question? 

JUDGE BARE: Well, they are attached as 

guesti ons and answers, and part of the disclosure that 

cane up in the oath in the deposition and -- in the Judge 

Haberfeld arbitration. And it is all consistent with the 
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1 essentially as, you know, the disclosure, 16.1 disclosure

2 made in the underlying case.

3           But when you look at this, you'll see that not

4 just Mission Square is talked about, but really Green

5 Valley Commerce relevant to this arbitration, a number of

6 documents, a number of emails, a number of interesting

7 items appear in the 600 pages of disclosure.

8           And I want to cover some of those because in my

9 view they tell the story of the waiver of attorney-client

10 privilege.  So I want to start on page 5.  And I'll try

11 to move as quickly as I can through this.

12           MR GERRARD:  Judge, once again, I'm objecting.

13 None of these exhibits are referenced.  They attach a

14 16.1 disclosure that is 600 pages, and they think we're

15 supposed to hunt through those to understand which of

16 those documents they're relying upon for their -- for

17 their argument?  I mean, if there were specific emails or

18 specific documents in that production that they are

19 relying upon for their argument, why are those not

20 referenced in their brief anywhere?

21           JUDGE WALL:  Can you respond to that question?

22           JUDGE BARE:  Well, they are attached as

23 questions and answers, and part of the disclosure that

24 came up in the oath in the deposition and -- in the Judge

25 Haberfeld arbitration.  And it is all consistent with the
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argunent that we make. | nean, | guess we could have 

asked for a -- an extension of the page limt and gotten 

to a couple hundred pages. 

MR GERRARD: Again, Judge, the only way | can 

respond to this is we don't do trial by ambush. We 

don't -- we don't play hide the ball and then suddenly at 

the time of the hearing for the first tine provide what 

t he basis of our argunent actually is. You know, the 

whol e point of us having briefs done and Your Honor 

giving us an opportunity to respond to their brief is for 

themto identify the specific exhibits that they are 

relying upon for their argunent. These -- there is not 

one single email between M. LeGrand and any of the 

menbers of this LLC that is referenced in their notion. 

Not one. 

And they haven't identified in their notion 

anything that they are relying upon fromthis 16.1 

disclosure. If you read the top of page 3 of their 

brief, it sinply says, "The docunents produced by 

M. LeG and were Bates stanped and produced in the 

M ssion Square litigation as part of M. Gol shani and CLA 

Property LLC s Second Suppl enental NRC 16.1 Di scl osures. 

Copy of that is attached. WM. Bidsal did not object to 

t he docunents produced.” That's it. 

They don't say that there is sone docunent 
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argunent that we make. | nean, | guess we could have 

asked for a -- an extension of the page limt and gotten 

to a couple hundred pages. 

MR GERRARD: Again, Judge, the only way | can 

respond to this is we don't do trial by ambush. We 

don't -- we don't play hide the ball and then suddenly at 

the time of the hearing for the first tine provide what 

t he basis of our argunent actually is. You know, the 

whol e point of us having briefs done and Your Honor 

giving us an opportunity to respond to their brief is for 

themto identify the specific exhibits that they are 

relying upon for their argunent. These -- there is not 

one single email between M. LeGrand and any of the 

menbers of this LLC that is referenced in their notion. 

Not one. 

And they haven't identified in their notion 

anything that they are relying upon fromthis 16.1 

disclosure. If you read the top of page 3 of their 

brief, it sinply says, "The docunents produced by 

M. LeG and were Bates stanped and produced in the 

M ssion Square litigation as part of M. Gol shani and CLA 

Property LLC s Second Suppl enental NRC 16.1 Di scl osures. 

Copy of that is attached. WM. Bidsal did not object to 

t he docunents produced.” That's it. 

They don't say that there is sone docunent 
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1 argument that we make.  I mean, I guess we could have

2 asked for a -- an extension of the page limit and gotten

3 to a couple hundred pages.

4           MR GERRARD:  Again, Judge, the only way I can

5 respond to this is we don't do trial by ambush.  We

6 don't -- we don't play hide the ball and then suddenly at

7 the time of the hearing for the first time provide what

8 the basis of our argument actually is.  You know, the

9 whole point of us having briefs done and Your Honor

10 giving us an opportunity to respond to their brief is for

11 them to identify the specific exhibits that they are

12 relying upon for their argument.  These -- there is not

13 one single email between Mr. LeGrand and any of the

14 members of this LLC that is referenced in their motion.

15 Not one.

16           And they haven't identified in their motion

17 anything that they are relying upon from this 16.1

18 disclosure.  If you read the top of page 3 of their

19 brief, it simply says, "The documents produced by

20 Mr. LeGrand were Bates stamped and produced in the

21 Mission Square litigation as part of Mr. Golshani and CLA

22 Property LLC's Second Supplemental NRC 16.1 Disclosures.

23 Copy of that is attached.  Mr. Bidsal did not object to

24 the documents produced."  That's it.

25           They don't say that there is some document
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that's within that production that they are relying upon 

for their argunent that there is a waiver of the 

attorney-client privilege. It is just -- I've never seen 

anything like this, let alone, you know, from experienced 

counsel. | mean you cannot -- you cannot make brand new 

argunent for the first time at the hearing. O°, you 

know, identify the documents that you're really relying 

upon for the first tine at the hearing. 

JUDGE BARE: Can | respond to that? | nean | 

just want to ask -- 

JUDGE WALL: Judge Bare, you nay respond. 

JUDGE BARE: Well, you know, what | really want 

to say is this really seens consistent with the fact that 

in their brief they accuse ne of m srepresentation and 

they further accuse ne of being ignorant. It is starting 

to feel that is a manner of practice, frankly, 

M. Gerrard has. That is what it is starting to feel 

like to me with these continued interruptions, and this 

particular objection | felt was al ready ruled upon. 

More than that, this argument is sinply just 

that. It is consistent with what they had. You 

identified the dates upon which the docunents were 

provided. They -- we went first. They had an 

opportunity to respond to that. They have had plenty of 

opportunity, and they actively participated in everything 
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that's within that production that they are relying upon 

for their argunent that there is a waiver of the 

attorney-client privilege. It is just -- I've never seen 

anything like this, let alone, you know, from experienced 

counsel. | mean you cannot -- you cannot make brand new 

argunent for the first time at the hearing. O°, you 

know, identify the documents that you're really relying 

upon for the first tine at the hearing. 

JUDGE BARE: Can | respond to that? | nean | 

just want to ask -- 

JUDGE WALL: Judge Bare, you nay respond. 

JUDGE BARE: Well, you know, what | really want 

to say is this really seens consistent with the fact that 

in their brief they accuse ne of m srepresentation and 

they further accuse ne of being ignorant. It is starting 

to feel that is a manner of practice, frankly, 

M. Gerrard has. That is what it is starting to feel 

like to me with these continued interruptions, and this 

particular objection | felt was al ready ruled upon. 

More than that, this argument is sinply just 

that. It is consistent with what they had. You 

identified the dates upon which the docunents were 

provided. They -- we went first. They had an 

opportunity to respond to that. They have had plenty of 

opportunity, and they actively participated in everything 
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1 that's within that production that they are relying upon

2 for their argument that there is a waiver of the

3 attorney-client privilege.  It is just -- I've never seen

4 anything like this, let alone, you know, from experienced

5 counsel.  I mean you cannot -- you cannot make brand new

6 argument for the first time at the hearing.  Or, you

7 know, identify the documents that you're really relying

8 upon for the first time at the hearing.

9           JUDGE BARE:  Can I respond to that?  I mean I

10 just want to ask --

11           JUDGE WALL:  Judge Bare, you may respond.

12           JUDGE BARE:  Well, you know, what I really want

13 to say is this really seems consistent with the fact that

14 in their brief they accuse me of misrepresentation and

15 they further accuse me of being ignorant.  It is starting

16 to feel that is a manner of practice, frankly,

17 Mr. Gerrard has.  That is what it is starting to feel

18 like to me with these continued interruptions, and this

19 particular objection I felt was already ruled upon.

20           More than that, this argument is simply just

21 that.  It is consistent with what they had.  You

22 identified the dates upon which the documents were

23 provided.  They -- we went first.  They had an

24 opportunity to respond to that.  They have had plenty of

25 opportunity, and they actively participated in everything
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that is in the exhibits. 

It's their -- their disclosures that we're 

relying upon here, and it's a deposition and arbitration 

that they were at. 

MR GERRARD: Your Honor, | apologize. If there 

is anything in our brief that made any derogatory comment 

of any kind, I'mnot aware of it. | certainly don't 

practice that way, and I'm not sure what M. Bare is 

maki ng reference to. 

But that's not ny intention, and I am-- | am 

maki ng ad hoc objections as Your Honor stated that | was 

to do, because this issue has not been ruled on, because 

as it cones up, you asked ne to bring it to your 

attention, and that's what | do. 

JUDGE WALL: Okay. |I'mgoing to overrule the 

obj ect i on. 

Judge Bare, you understand what he's talking 

about. | asked for a specific briefing on how, if the 

privilege was waived, tell ne how And -- and there was 

sone pretty general references to it along with about a 

t housand pages attached collectively of exhibits. And to 

now say, okay, on page 847 of those thousand, here is 

sonething to look at. Here is a waiver. Here is the way 

we think it was waived. That makes it nore difficult. 

You under st and. 
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that is in the exhibits. 

It's their -- their disclosures that we're 

relying upon here, and it's a deposition and arbitration 

that they were at. 

MR GERRARD: Your Honor, | apologize. If there 

is anything in our brief that made any derogatory comment 

of any kind, I'mnot aware of it. | certainly don't 

practice that way, and I'm not sure what M. Bare is 

maki ng reference to. 

But that's not ny intention, and I am-- | am 

maki ng ad hoc objections as Your Honor stated that | was 

to do, because this issue has not been ruled on, because 

as it cones up, you asked ne to bring it to your 

attention, and that's what | do. 

JUDGE WALL: Okay. |I'mgoing to overrule the 

obj ect i on. 

Judge Bare, you understand what he's talking 

about. | asked for a specific briefing on how, if the 

privilege was waived, tell ne how And -- and there was 

sone pretty general references to it along with about a 

t housand pages attached collectively of exhibits. And to 

now say, okay, on page 847 of those thousand, here is 

sonething to look at. Here is a waiver. Here is the way 

we think it was waived. That makes it nore difficult. 

You under st and. 
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1 that is in the exhibits.

2           It's their -- their disclosures that we're

3 relying upon here, and it's a deposition and arbitration

4 that they were at.

5           MR GERRARD:  Your Honor, I apologize.  If there

6 is anything in our brief that made any derogatory comment

7 of any kind, I'm not aware of it.  I certainly don't

8 practice that way, and I'm not sure what Mr. Bare is

9 making reference to.

10           But that's not my intention, and I am -- I am

11 making ad hoc objections as Your Honor stated that I was

12 to do, because this issue has not been ruled on, because

13 as it comes up, you asked me to bring it to your

14 attention, and that's what I do.

15           JUDGE WALL:  Okay.  I'm going to overrule the

16 objection.

17           Judge Bare, you understand what he's talking

18 about.  I asked for a specific briefing on how, if the

19 privilege was waived, tell me how.  And -- and there was

20 some pretty general references to it along with about a

21 thousand pages attached collectively of exhibits.  And to

22 now say, okay, on page 847 of those thousand, here is

23 something to look at.  Here is a waiver.  Here is the way

24 we think it was waived.  That makes it more difficult.

25 You understand.
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I mean, froma briefing standpoint, that makes 

it nore difficult for the plaintiffs. So | -- you know, 

so |'msensitive to what he's saying, because | asked for 

very specific things in the briefing and I didn't really 

get them And I went through and read as nuch as | could 

of everything that you submitted in terns of the 

exhibits, you know. So that makes it obviously a little 

more difficult. So | understand his objection. 

Sol -- 1 -- you know, | nmean it may be that 

you -- you lay out what you want to lay out, and then 

M. Gerrard can have an opportunity to -- to file a 

suppl enental brief, because of all the potenti al 

references to things that weren't in yours. And then we 

reconvene. | nean, | suppose that's -- that's, you 

know -- drag this thing out for |ong enough, but -- but 

that's a possibility. 

So | guess | will say that right now I'm 

consi dering doing that procedurally. And -- and | 

understand his frustration. 

MR GERRARD: Judge, if that is what you are 

pl anning to do or you are really going to do that, | 

woul d prefer these things that they are making reference 

to be put in witing so that we don't have to order a 

copy of the transcript so that we can make sure that we 

cover the things that they're raising orally for the 
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I mean, froma briefing standpoint, that makes 

it nore difficult for the plaintiffs. So | -- you know, 

so |'msensitive to what he's saying, because | asked for 

very specific things in the briefing and I didn't really 

get them And I went through and read as nuch as | could 

of everything that you submitted in terns of the 

exhibits, you know. So that makes it obviously a little 

more difficult. So | understand his objection. 

Sol -- 1 -- you know, | nmean it may be that 

you -- you lay out what you want to lay out, and then 

M. Gerrard can have an opportunity to -- to file a 

suppl enental brief, because of all the potenti al 

references to things that weren't in yours. And then we 

reconvene. | nean, | suppose that's -- that's, you 

know -- drag this thing out for |ong enough, but -- but 

that's a possibility. 

So | guess | will say that right now I'm 

consi dering doing that procedurally. And -- and | 

understand his frustration. 

MR GERRARD: Judge, if that is what you are 

pl anning to do or you are really going to do that, | 

woul d prefer these things that they are making reference 

to be put in witing so that we don't have to order a 

copy of the transcript so that we can make sure that we 

cover the things that they're raising orally for the 
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1           I mean, from a briefing standpoint, that makes

2 it more difficult for the plaintiffs.  So I -- you know,

3 so I'm sensitive to what he's saying, because I asked for

4 very specific things in the briefing and I didn't really

5 get them.  And I went through and read as much as I could

6 of everything that you submitted in terms of the

7 exhibits, you know.  So that makes it obviously a little

8 more difficult.  So I understand his objection.

9           So I -- I -- you know, I mean it may be that

10 you -- you lay out what you want to lay out, and then

11 Mr. Gerrard can have an opportunity to -- to file a

12 supplemental brief, because of all the potential

13 references to things that weren't in yours.  And then we

14 reconvene.  I mean, I suppose that's -- that's, you

15 know -- drag this thing out for long enough, but -- but

16 that's a possibility.

17           So I guess I will say that right now I'm

18 considering doing that procedurally.  And -- and I

19 understand his frustration.

20           MR GERRARD:  Judge, if that is what you are

21 planning to do or you are really going to do that, I

22 would prefer these things that they are making reference

23 to be put in writing so that we don't have to order a

24 copy of the transcript so that we can make sure that we

25 cover the things that they're raising orally for the
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first tine. 

JUDGE WALL: M. Lewin, M. Garfinkel, Judge 

Bar e. 

JUDGE BARE: Can we have a nonment with our 

client? 

JUDGE WALL: Sure. Do you want ne to nove you 

into a breakout roonf 

MR. GARFI NKEL: Yes, Judge. 

JUDGE WALL: All right. 

(Recess was taken.) 

JUDGE WALL: Back on the record. 

M. Lewin, M. Garfinkel, Judge Bare. On 

procedural issues. 

JUDGE BARE: Respectfully, Judge Wall, it's 

really your call. | mean, we're willing to do whatever 

you like in this regard. Obviously, we felt that 

especially given that defense counsel participated 

actively in everything that is attached by way of 

exhibits and all our arguments were nade certainly in a 

nore generalized sense, but that was by way of intention. 

This is a tine for argument. We think they are clearly 

on notice that we're tal king about instances in a whole 

chronol ogy of events where the attorney-client privilege 

was wai ved. 

But given your feelings on this, our thought, 
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first tine. 

JUDGE WALL: M. Lewin, M. Garfinkel, Judge 

Bar e. 

JUDGE BARE: Can we have a nonment with our 

client? 

JUDGE WALL: Sure. Do you want ne to nove you 

into a breakout roonf 

MR. GARFI NKEL: Yes, Judge. 

JUDGE WALL: All right. 

(Recess was taken.) 

JUDGE WALL: Back on the record. 

M. Lewin, M. Garfinkel, Judge Bare. On 

procedural issues. 

JUDGE BARE: Respectfully, Judge Wall, it's 

really your call. | mean, we're willing to do whatever 

you like in this regard. Obviously, we felt that 

especially given that defense counsel participated 

actively in everything that is attached by way of 

exhibits and all our arguments were nade certainly in a 

nore generalized sense, but that was by way of intention. 

This is a tine for argument. We think they are clearly 

on notice that we're tal king about instances in a whole 

chronol ogy of events where the attorney-client privilege 

was wai ved. 

But given your feelings on this, our thought, 
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1 first time.

2           JUDGE WALL:  Mr. Lewin, Mr. Garfinkel, Judge

3 Bare.

4           JUDGE BARE:  Can we have a moment with our

5 client?

6           JUDGE WALL:  Sure.  Do you want me to move you

7 into a breakout room?

8           MR. GARFINKEL:  Yes, Judge.

9           JUDGE WALL:  All right.

10           (Recess was taken.)

11           JUDGE WALL:  Back on the record.

12           Mr. Lewin, Mr. Garfinkel, Judge Bare.  On

13 procedural issues.

14           JUDGE BARE:  Respectfully, Judge Wall, it's

15 really your call.  I mean, we're willing to do whatever

16 you like in this regard.  Obviously, we felt that

17 especially given that defense counsel participated

18 actively in everything that is attached by way of

19 exhibits and all our arguments were made certainly in a

20 more generalized sense, but that was by way of intention.

21 This is a time for argument.  We think they are clearly

22 on notice that we're talking about instances in a whole

23 chronology of events where the attorney-client privilege

24 was waived.

25           But given your feelings on this, our thought,
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respectfully, would be, it's just up to you. | can 

ei ther give the whole argument, which we'll reference a 

number of things specifically only from our exhibits. 

Again, items either fromthe -- the 600 

pages -- well, | think it is all fromthe 600 pages 

pretty much, because in there are a lot of emails as 

bet ween M. LeGrand and M. Bidsal only prior to 

M . Gol shani even being involved in this. 

But in any event we would agree to either 

giving the whole argument, and if | do that, we 

acknowl edge and would agree to sinply stop and all ow 

M. Gerrard or the other side to file a -- a brief in 

response to the specifics that I've nentioned; or, in the 

alternative, we will provide a nore specific brief and 

t he associ ated argument with how the specific itens fit 

within all the theories that we have | ayed out in our 

novi ng papers. 

Il will tell you it wouldn't be that difficult 

to do, you know, because, again, it would just be a 

matter of making a lengthier brief, but one that 

references line and verse various itens fromall these 

pages of things that happened, you know, over the years. 

JUDGE WALL: Okay. So | would prefer not to 

have argunents by each side weeks apart. [It is just 

harder for me to conpartnentalize, and I'm sure you, of 
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respectfully, would be, it's just up to you. | can 

ei ther give the whole argument, which we'll reference a 

number of things specifically only from our exhibits. 

Again, items either fromthe -- the 600 

pages -- well, | think it is all fromthe 600 pages 

pretty much, because in there are a lot of emails as 

bet ween M. LeGrand and M. Bidsal only prior to 

M . Gol shani even being involved in this. 

But in any event we would agree to either 

giving the whole argument, and if | do that, we 

acknowl edge and would agree to sinply stop and all ow 

M. Gerrard or the other side to file a -- a brief in 

response to the specifics that I've nentioned; or, in the 

alternative, we will provide a nore specific brief and 

t he associ ated argument with how the specific itens fit 

within all the theories that we have | ayed out in our 

novi ng papers. 

Il will tell you it wouldn't be that difficult 

to do, you know, because, again, it would just be a 

matter of making a lengthier brief, but one that 

references line and verse various itens fromall these 

pages of things that happened, you know, over the years. 

JUDGE WALL: Okay. So | would prefer not to 

have argunents by each side weeks apart. [It is just 

harder for me to conpartnentalize, and I'm sure you, of 
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1 respectfully, would be, it's just up to you.  I can

2 either give the whole argument, which we'll reference a

3 number of things specifically only from our exhibits.

4           Again, items either from the -- the 600

5 pages -- well, I think it is all from the 600 pages

6 pretty much, because in there are a lot of emails as

7 between Mr. LeGrand and Mr. Bidsal only prior to

8 Mr. Golshani even being involved in this.

9           But in any event we would agree to either

10 giving the whole argument, and if I do that, we

11 acknowledge and would agree to simply stop and allow

12 Mr. Gerrard or the other side to file a -- a brief in

13 response to the specifics that I've mentioned; or, in the

14 alternative, we will provide a more specific brief and

15 the associated argument with how the specific items fit

16 within all the theories that we have layed out in our

17 moving papers.

18           I will tell you it wouldn't be that difficult

19 to do, you know, because, again, it would just be a

20 matter of making a lengthier brief, but one that

21 references line and verse various items from all these

22 pages of things that happened, you know, over the years.

23           JUDGE WALL:  Okay.  So I would prefer not to

24 have arguments by each side weeks apart.  It is just

25 harder for me to compartmentalize, and I'm sure you, of
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all people, can understand that. 

MR GERRARD: Can | make a coment, Judge, 

bef ore you make a deci si on? 

JUDGE WALL: Sure. 

MR GERRARD: Thanks. 

Obviously, we have a big problemw th this. 

When we were at the end of the arbitration, and we were 

down to this final witness, and they asked for an 

opportunity to brief this issue before Your Honor deci ded 

anyt hing. And Your Honor gave them not just couple of 

weeks, but because M. Garfinkel was noving, you gave 

them a long period of time, nore than -- | think it was 

in excess of three or four weeks for themto put together 

their briefs, and you were very specific about what you 

wanted them to show to you 

If there has been a waiver of this 

attorney-client privilege, show ne where it's happened. 

Tell me what the waiver is. Tell ne why there was a 

wai ver. Brief the issue. And also to deal with the 

conflict issue that we had raised. 

And the brief that we got back at the end of 

that tine period has none of the information in it that 

you requested in terns of anything specific show ng a 

breach of the attorney-client privilege, no reference to 

any deposition testinony, no reference to any arbitration 
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all people, can understand that. 

MR GERRARD: Can | make a coment, Judge, 

bef ore you make a deci si on? 

JUDGE WALL: Sure. 

MR GERRARD: Thanks. 

Obviously, we have a big problemw th this. 

When we were at the end of the arbitration, and we were 

down to this final witness, and they asked for an 

opportunity to brief this issue before Your Honor deci ded 

anyt hing. And Your Honor gave them not just couple of 

weeks, but because M. Garfinkel was noving, you gave 

them a long period of time, nore than -- | think it was 

in excess of three or four weeks for themto put together 

their briefs, and you were very specific about what you 

wanted them to show to you 

If there has been a waiver of this 

attorney-client privilege, show ne where it's happened. 

Tell me what the waiver is. Tell ne why there was a 

wai ver. Brief the issue. And also to deal with the 

conflict issue that we had raised. 

And the brief that we got back at the end of 

that tine period has none of the information in it that 

you requested in terns of anything specific show ng a 

breach of the attorney-client privilege, no reference to 

any deposition testinony, no reference to any arbitration 
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1 all people, can understand that.

2           MR GERRARD:  Can I make a comment, Judge,

3 before you make a decision?

4           JUDGE WALL:  Sure.

5           MR GERRARD:  Thanks.

6           Obviously, we have a big problem with this.

7 When we were at the end of the arbitration, and we were

8 down to this final witness, and they asked for an

9 opportunity to brief this issue before Your Honor decided

10 anything.  And Your Honor gave them not just couple of

11 weeks, but because Mr. Garfinkel was moving, you gave

12 them a long period of time, more than -- I think it was

13 in excess of three or four weeks for them to put together

14 their briefs, and you were very specific about what you

15 wanted them to show to you.

16           If there has been a waiver of this

17 attorney-client privilege, show me where it's happened.

18 Tell me what the waiver is.  Tell me why there was a

19 waiver.  Brief the issue.  And also to deal with the

20 conflict issue that we had raised.

21           And the brief that we got back at the end of

22 that time period has none of the information in it that

23 you requested in terms of anything specific showing a

24 breach of the attorney-client privilege, no reference to

25 any deposition testimony, no reference to any arbitration

Page 32

Veritext Legal Solutions
866 299-5127

APPENDIX (PX)007083

32A.App.7391

32A.App.7391



a
 

b
h
 

W
w
 

D
N
 

  

  

testimony, no reference to any specific emails that they 

want to claim None of that is there. And then we 

responded to what they had provided. 

And in addition to that, we did specifically 

make reference to the testinony fromthe transcript that 

we thought showed that there was no waiver of any 

attorney-client privilege, that it still exists, and we 

t horoughly briefed the issue and the conflict issue which 

they didn't even address in their brief. 

| frankly don't think it is fair for themto 

get a second bite at the apple. | think that they shoul d 

be forced to make their argument based upon what they 

actually presented in their brief, not rebriefing the 

i ssue and, you know, now coming up with a new argument 

that they didn't come up with before, or identify new 

exhibits that they had tine to identify before, but chose 

not to. And giving an opportunity to address issues they 

never even addressed in their original brief. 

So | just don't think what has been done is 

what Your Honor asked to be done. 

And we have, you know, spent the time and the 

money to allow themto brief it and for us to brief it, 

and the longer that this thing gets delayed from when the 

arbitration was, the nore difficult it is for everybody 

to renmenber what happened hat the arbitration. And I 
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testimony, no reference to any specific emails that they 

want to claim None of that is there. And then we 

responded to what they had provided. 

And in addition to that, we did specifically 

make reference to the testinony fromthe transcript that 

we thought showed that there was no waiver of any 

attorney-client privilege, that it still exists, and we 

t horoughly briefed the issue and the conflict issue which 

they didn't even address in their brief. 

| frankly don't think it is fair for themto 

get a second bite at the apple. | think that they shoul d 

be forced to make their argument based upon what they 

actually presented in their brief, not rebriefing the 

i ssue and, you know, now coming up with a new argument 

that they didn't come up with before, or identify new 

exhibits that they had tine to identify before, but chose 

not to. And giving an opportunity to address issues they 

never even addressed in their original brief. 

So | just don't think what has been done is 

what Your Honor asked to be done. 

And we have, you know, spent the time and the 

money to allow themto brief it and for us to brief it, 

and the longer that this thing gets delayed from when the 

arbitration was, the nore difficult it is for everybody 

to renmenber what happened hat the arbitration. And I 
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1 testimony, no reference to any specific emails that they

2 want to claim.  None of that is there.  And then we

3 responded to what they had provided.

4           And in addition to that, we did specifically

5 make reference to the testimony from the transcript that

6 we thought showed that there was no waiver of any

7 attorney-client privilege, that it still exists, and we

8 thoroughly briefed the issue and the conflict issue which

9 they didn't even address in their brief.

10           I frankly don't think it is fair for them to

11 get a second bite at the apple.  I think that they should

12 be forced to make their argument based upon what they

13 actually presented in their brief, not rebriefing the

14 issue and, you know, now coming up with a new argument

15 that they didn't come up with before, or identify new

16 exhibits that they had time to identify before, but chose

17 not to.  And giving an opportunity to address issues they

18 never even addressed in their original brief.

19           So I just don't think what has been done is

20 what Your Honor asked to be done.

21           And we have, you know, spent the time and the

22 money to allow them to brief it and for us to brief it,

23 and the longer that this thing gets delayed from when the

24 arbitration was, the more difficult it is for everybody

25 to remember what happened hat the arbitration.  And I

Page 33

Veritext Legal Solutions
866 299-5127

APPENDIX (PX)007084

32A.App.7392

32A.App.7392



a
 

b
h
 

W
w
 

D
N
 

  

  

just think, you know -- maybe you have got an eidetic 

memory | don't have, but | really, Judge, think this is 

prejudicial, and it is not a level playing field. They 

shouldn't be getting a second bite of the apple. 

You told them what you wanted themto do. And 

t hey presented what they thought they wanted to present, 

and they shouldn't be able to enlarge that now in the 

hearing or enlarge it by filing another brief. 

JUDGE WALL: Okay. The objection is noted. 

|'"'m going to allow a suppl enental brief with sone 

restrictions. GOCkay? 

We're not going to reach legal issues that we 

didn't reach in the first brief. W're not going to add 

addi ti onal exhibits that were not referenced or attached 

to the initial brief. Ckay? 

We're going to -- | mean the -- the briefs 

spoke -- the brief that you filed spoke in sone 

generalities, and all of the exhibits were attached. You 

know, if we just -- if there was no argunent, | would 

have to go through again all those -- those hundreds of 

pages and try to kind of glean how the generalities 

squared with what you attached, because ultimately all 

care about is getting the right answer. 

So this is a supplenental brief. | don't need 

you to repeat what's in the former brief. Okay? 
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just think, you know -- maybe you have got an eidetic 

memory | don't have, but | really, Judge, think this is 

prejudicial, and it is not a level playing field. They 

shouldn't be getting a second bite of the apple. 

You told them what you wanted themto do. And 

t hey presented what they thought they wanted to present, 

and they shouldn't be able to enlarge that now in the 

hearing or enlarge it by filing another brief. 

JUDGE WALL: Okay. The objection is noted. 

|'"'m going to allow a suppl enental brief with sone 

restrictions. GOCkay? 

We're not going to reach legal issues that we 

didn't reach in the first brief. W're not going to add 

addi ti onal exhibits that were not referenced or attached 

to the initial brief. Ckay? 

We're going to -- | mean the -- the briefs 

spoke -- the brief that you filed spoke in sone 

generalities, and all of the exhibits were attached. You 

know, if we just -- if there was no argunent, | would 

have to go through again all those -- those hundreds of 

pages and try to kind of glean how the generalities 

squared with what you attached, because ultimately all 

care about is getting the right answer. 

So this is a supplenental brief. | don't need 

you to repeat what's in the former brief. Okay? 
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1 just think, you know -- maybe you have got an eidetic

2 memory I don't have, but I really, Judge, think this is

3 prejudicial, and it is not a level playing field.  They

4 shouldn't be getting a second bite of the apple.

5           You told them what you wanted them to do.  And

6 they presented what they thought they wanted to present,

7 and they shouldn't be able to enlarge that now in the

8 hearing or enlarge it by filing another brief.

9           JUDGE WALL:  Okay.  The objection is noted.

10 I'm going to allow a supplemental brief with some

11 restrictions.  Okay?

12           We're not going to reach legal issues that we

13 didn't reach in the first brief.  We're not going to add

14 additional exhibits that were not referenced or attached

15 to the initial brief.  Okay?

16           We're going to -- I mean the -- the briefs

17 spoke -- the brief that you filed spoke in some

18 generalities, and all of the exhibits were attached.  You

19 know, if we just -- if there was no argument, I would

20 have to go through again all those -- those hundreds of

21 pages and try to kind of glean how the generalities

22 squared with what you attached, because ultimately all I

23 care about is getting the right answer.

24           So this is a supplemental brief.  I don't need

25 you to repeat what's in the former brief.  Okay?
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How | ong do you need to prepare that? 

JUDGE BARE: Well, | don't know the answer to 

that, because it's -- that brief is a collaborative 

effort with a lawer in Louis’ firm a guy naned Gd enn 

Machado who appears in the case, as well. And he's not 

here. | don't know the answer. 

Louis, do you have a thought? 

MR. GARFI NKEL: Let ne ask you sonething, Judge 

Wall. All we're talking about is -- from what | 

understand, it -- let me -- fromwhat | understand is 

that you -- you had certain exanples that you wanted to 

reference, all right, fromthe exhibits, and you want to 

basically, rather than -- rather than just relay them 

ri ght now, what you're going to do is basically reference 

them in another document. So | don't really think it 

should be that difficult. Am right? | mean, all we're 

really looking at is just annotating our original brief 

with specific references that are part -- that are 

already in the exhibits. Am correct? That's what 

we're tal king about. So I mean | don't -- | don't -- | 

don't envision that as being very difficult. 

I mean how long -- Rob, how | ong do you think 

that woul d take? A week and a half maybe? | mean just 

to get organi zed? And Rob, you have the stuff. 

JUDGE WALL: You have the holiday in between. 
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How | ong do you need to prepare that? 

JUDGE BARE: Well, | don't know the answer to 

that, because it's -- that brief is a collaborative 

effort with a lawer in Louis’ firm a guy naned Gd enn 

Machado who appears in the case, as well. And he's not 

here. | don't know the answer. 

Louis, do you have a thought? 

MR. GARFI NKEL: Let ne ask you sonething, Judge 

Wall. All we're talking about is -- from what | 

understand, it -- let me -- fromwhat | understand is 

that you -- you had certain exanples that you wanted to 

reference, all right, fromthe exhibits, and you want to 

basically, rather than -- rather than just relay them 

ri ght now, what you're going to do is basically reference 

them in another document. So | don't really think it 

should be that difficult. Am right? | mean, all we're 

really looking at is just annotating our original brief 

with specific references that are part -- that are 

already in the exhibits. Am correct? That's what 

we're tal king about. So I mean | don't -- | don't -- | 

don't envision that as being very difficult. 

I mean how long -- Rob, how | ong do you think 

that woul d take? A week and a half maybe? | mean just 

to get organi zed? And Rob, you have the stuff. 

JUDGE WALL: You have the holiday in between. 
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1           How long do you need to prepare that?

2           JUDGE BARE:  Well, I don't know the answer to

3 that, because it's -- that brief is a collaborative

4 effort with a lawyer in Louis' firm, a guy named Glenn

5 Machado who appears in the case, as well.  And he's not

6 here.  I don't know the answer.

7           Louis, do you have a thought?

8           MR. GARFINKEL:  Let me ask you something, Judge

9 Wall.  All we're talking about is -- from what I

10 understand, it -- let me -- from what I understand is

11 that you -- you had certain examples that you wanted to

12 reference, all right, from the exhibits, and you want to

13 basically, rather than -- rather than just relay them

14 right now, what you're going to do is basically reference

15 them in another document.  So I don't really think it

16 should be that difficult.  Am I right?  I mean, all we're

17 really looking at is just annotating our original brief

18 with specific references that are part -- that are

19 already in the exhibits.  Am I correct?  That's what

20 we're talking about.  So I mean I don't -- I don't -- I

21 don't envision that as being very difficult.

22           I mean how long -- Rob, how long do you think

23 that would take?  A week and a half maybe?  I mean just

24 to get organized?  And Rob, you have the stuff.

25           JUDGE WALL:  You have the holiday in between.
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So | was thinking July 9th, 

MR. LEWN. That's fine, Your Honor. July 9. 

As long as that works with Judge Bare. 

JUDGE BARE: That's fine with ne, but one thing 

about ne | always tell people the way it is, and |I al ways 

will, and I work with denn. He is just not on the call. 

| don't know what his schedule is. 

MR. GARFI NKEL: Rob, we'll work through that. 

Okay? We'll work through that. All right? 

JUDGE BARE: No problem | was being 

respectful to him He's not on the call right now We 

can agree to July 9th. 

JUDGE WALL: All right. 

M. Gerrard, two weeks would be July 23rd. 

MR GERRARD: Which | think is fine, Your Honor. 

JUDGE WALL: All right. 

So let's reschedule our Zoom How is 

August 5th? That will give me time to read everything 

over again. 

JUDGE BARE: That is fine with ne. 

MR GERRARD: Your Honor, | do have a trial 

that's scheduled for that tine, but it is on a stack in 

front of Judge Gonzal ez, and | don't know right now, so 

if you want me -- let's say yes, but if it turns out that 

t he cal endar causes a problem can we please be flexible 
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So | was thinking July 9th, 

MR. LEWN. That's fine, Your Honor. July 9. 

As long as that works with Judge Bare. 

JUDGE BARE: That's fine with ne, but one thing 

about ne | always tell people the way it is, and |I al ways 

will, and I work with denn. He is just not on the call. 

| don't know what his schedule is. 

MR. GARFI NKEL: Rob, we'll work through that. 

Okay? We'll work through that. All right? 

JUDGE BARE: No problem | was being 

respectful to him He's not on the call right now We 

can agree to July 9th. 

JUDGE WALL: All right. 

M. Gerrard, two weeks would be July 23rd. 

MR GERRARD: Which | think is fine, Your Honor. 

JUDGE WALL: All right. 

So let's reschedule our Zoom How is 

August 5th? That will give me time to read everything 

over again. 

JUDGE BARE: That is fine with ne. 

MR GERRARD: Your Honor, | do have a trial 

that's scheduled for that tine, but it is on a stack in 

front of Judge Gonzal ez, and | don't know right now, so 

if you want me -- let's say yes, but if it turns out that 

t he cal endar causes a problem can we please be flexible 
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1 So I was thinking July 9th.

2           MR. LEWIN:  That's fine, Your Honor.  July 9.

3 As long as that works with Judge Bare.

4           JUDGE BARE:  That's fine with me, but one thing

5 about me I always tell people the way it is, and I always

6 will, and I work with Glenn.  He is just not on the call.

7 I don't know what his schedule is.

8           MR. GARFINKEL:  Rob, we'll work through that.

9 Okay?  We'll work through that.  All right?

10           JUDGE BARE:  No problem.  I was being

11 respectful to him.  He's not on the call right now.  We

12 can agree to July 9th.

13           JUDGE WALL:  All right.

14           Mr. Gerrard, two weeks would be July 23rd.

15           MR GERRARD:  Which I think is fine, Your Honor.

16           JUDGE WALL:  All right.

17           So let's reschedule our Zoom.  How is

18 August 5th?  That will give me time to read everything

19 over again.

20           JUDGE BARE:  That is fine with me.

21           MR GERRARD:  Your Honor, I do have a trial

22 that's scheduled for that time, but it is on a stack in

23 front of Judge Gonzalez, and I don't know right now, so

24 if you want me -- let's say yes, but if it turns out that

25 the calendar causes a problem, can we please be flexible
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enough to nove that? 

JUDGE WALL: Yes. 

MR. GARFI NKEL: That works for nme, Your Honor. 

JUDGE WALL: M. Lewin, is that okay? 

MR. LEWN: That's fine. 

JUDGE WALL: It will be by Zoom Let's say 

August 5th. Is this time okay or do you want the 

nor ni ng? 

MR. GARFINKEL: This time is fine, Your Honor 

MR. LEWN. This time is good. 

JUDGE WALL: All right. 1:00 p.m Pacific. 

All right. 

MR. LEW N:. Your Honor, while we have you here, 

can | ask you for a housekeeping matter, |'ve been 

t hi nki ng about our closing arguments. | know you said 

you wanted briefs. Is that still your view? You don't 

want it briefed. You would rather have oral argunent. 

JUDGE WALL: Of the two, | would rather have 

oral argument, because | like to junp in and ask 

questions and be a little bit of a pest, but it hel ps ne 

to focus on the issues that are inportant to ne. 

MR. LEWN:. All right. So what |'ve been 

t hi nki ng about, | don't know how you intend to have that 

structured. We have a claimand a counterclaim Is it 

your intention -- I"'mtrying to figure out in terns of 
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enough to nove that? 

JUDGE WALL: Yes. 

MR. GARFI NKEL: That works for nme, Your Honor. 

JUDGE WALL: M. Lewin, is that okay? 

MR. LEWN: That's fine. 

JUDGE WALL: It will be by Zoom Let's say 

August 5th. Is this time okay or do you want the 

nor ni ng? 

MR. GARFINKEL: This time is fine, Your Honor 

MR. LEWN. This time is good. 

JUDGE WALL: All right. 1:00 p.m Pacific. 

All right. 

MR. LEW N:. Your Honor, while we have you here, 

can | ask you for a housekeeping matter, |'ve been 

t hi nki ng about our closing arguments. | know you said 

you wanted briefs. Is that still your view? You don't 

want it briefed. You would rather have oral argunent. 

JUDGE WALL: Of the two, | would rather have 

oral argument, because | like to junp in and ask 

questions and be a little bit of a pest, but it hel ps ne 

to focus on the issues that are inportant to ne. 

MR. LEWN:. All right. So what |'ve been 

t hi nki ng about, | don't know how you intend to have that 

structured. We have a claimand a counterclaim Is it 

your intention -- I"'mtrying to figure out in terns of 
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1 enough to move that?

2           JUDGE WALL:  Yes.

3           MR. GARFINKEL:  That works for me, Your Honor.

4           JUDGE WALL:  Mr. Lewin, is that okay?

5           MR. LEWIN:  That's fine.

6           JUDGE WALL:  It will be by Zoom.  Let's say

7 August 5th.  Is this time okay or do you want the

8 morning?

9           MR. GARFINKEL:  This time is fine, Your Honor.

10           MR. LEWIN:  This time is good.

11           JUDGE WALL:  All right.  1:00 p.m. Pacific.

12 All right.

13           MR. LEWIN:  Your Honor, while we have you here,

14 can I ask you for a housekeeping matter, I've been

15 thinking about our closing arguments.  I know you said

16 you wanted briefs.  Is that still your view?  You don't

17 want it briefed.  You would rather have oral argument.

18           JUDGE WALL:  Of the two, I would rather have

19 oral argument, because I like to jump in and ask

20 questions and be a little bit of a pest, but it helps me

21 to focus on the issues that are important to me.

22           MR. LEWIN:  All right.  So what I've been

23 thinking about, I don't know how you intend to have that

24 structured.  We have a claim and a counterclaim.  Is it

25 your intention -- I'm trying to figure out in terms of
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fram ng -- sort of witing up ny argument nostly, but is 

it your intention to have the -- well, claimant, the 

claimant respond to rebuttal and vice versa, or is it -- 

| just don't know how you are going to handle that. It 

woul d be hel pful in terms of finishing ny preparation. 

JUDGE WALL: | nean, | can tell you what 

general | y happens. What generally happens, if you 

haven't gleaned it by now, is, for instance, claimant 

woul d argue, and | would probably ask sone questi ons. 

Respondent woul d argue. | would probably reach six nore 

issues. | would give claimant's counsel a chance to 

respond, not only in terns of a reply, but also in terns 

of all the issues | brought up during respondents’ 

argunent that weren't covered before. 

And then | will allow respondent's counsel 

probably to chime in on new issues | raised with the 

ot her side that hadn't been -- | nean it is far nore 

interactive than it is a formality of, you know, jury 

trial. Let's put it that way. 

MR. LEWN. Okay. 

JUDGE WALL: So ny guess is that at sone point 

you're going to have to just trash your notes and answer 

my questions. But it could -- it could devolve into 

sonmet hi ng much nore sophisticated. Who knows. 

MR. LEWN. You nean, | should throw away the 
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fram ng -- sort of witing up ny argument nostly, but is 

it your intention to have the -- well, claimant, the 

claimant respond to rebuttal and vice versa, or is it -- 

| just don't know how you are going to handle that. It 

woul d be hel pful in terms of finishing ny preparation. 

JUDGE WALL: | nean, | can tell you what 

general | y happens. What generally happens, if you 

haven't gleaned it by now, is, for instance, claimant 

woul d argue, and | would probably ask sone questi ons. 

Respondent woul d argue. | would probably reach six nore 

issues. | would give claimant's counsel a chance to 

respond, not only in terns of a reply, but also in terns 

of all the issues | brought up during respondents’ 

argunent that weren't covered before. 

And then | will allow respondent's counsel 

probably to chime in on new issues | raised with the 

ot her side that hadn't been -- | nean it is far nore 

interactive than it is a formality of, you know, jury 

trial. Let's put it that way. 

MR. LEWN. Okay. 

JUDGE WALL: So ny guess is that at sone point 

you're going to have to just trash your notes and answer 

my questions. But it could -- it could devolve into 

sonmet hi ng much nore sophisticated. Who knows. 

MR. LEWN. You nean, | should throw away the 
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1 framing -- sort of writing up my argument mostly, but is

2 it your intention to have the -- well, claimant, the

3 claimant respond to rebuttal and vice versa, or is it --

4 I just don't know how you are going to handle that.  It

5 would be helpful in terms of finishing my preparation.

6           JUDGE WALL:  I mean, I can tell you what

7 generally happens.  What generally happens, if you

8 haven't gleaned it by now, is, for instance, claimant

9 would argue, and I would probably ask some questions.

10 Respondent would argue.  I would probably reach six more

11 issues.  I would give claimant's counsel a chance to

12 respond, not only in terms of a reply, but also in terms

13 of all the issues I brought up during respondents'

14 argument that weren't covered before.

15           And then I will allow respondent's counsel

16 probably to chime in on new issues I raised with the

17 other side that hadn't been -- I mean it is far more

18 interactive than it is a formality of, you know, jury

19 trial.  Let's put it that way.

20           MR. LEWIN:  Okay.

21           JUDGE WALL:  So my guess is that at some point

22 you're going to have to just trash your notes and answer

23 my questions.  But it could -- it could devolve into

24 something much more sophisticated.  Who knows.

25           MR. LEWIN:  You mean, I should throw away the
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1 speech | already wote? 

No
 

JUDGE WALL: No. You can go ahead and have it. 

| may stop you and say, "Wait a mnute. How about this?" 

H
W
 

MR. LEWN. Sure. | got it. 

63
] JUDGE WALL: Anything else we need to cover 

6 today? Of the record. 

7 (The hearing ended at 2:09 p.m) 
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1 speech | already wote? 

No
 

JUDGE WALL: No. You can go ahead and have it. 

| may stop you and say, "Wait a mnute. How about this?" 

H
W
 

MR. LEWN. Sure. | got it. 

63
] JUDGE WALL: Anything else we need to cover 

6 today? Of the record. 

7 (The hearing ended at 2:09 p.m) 
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1 speech I already wrote?

2           JUDGE WALL:  No.  You can go ahead and have it.

3 I may stop you and say, "Wait a minute.  How about this?"

4           MR. LEWIN:  Sure.  I got it.

5           JUDGE WALL:  Anything else we need to cover

6 today?  Off the record.

7           (The hearing ended at 2:09 p.m.)
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REPORTER S CERTI FI CATE 

I, Rosalie A. Kramm Certified Shorthand 

Reporter for the State of California, do hereby certify: 

That the foregoing hearing was taken before ne 

at the time and place herein set forth; that the 

proceedi ngs were reported stenographically by nme and were 

transcribed through conputerized transcription by ne; 

that the foregoing is a true record of the proceedings 

taken at that tine; and that | amnot interested in the 

event of the action. 

Witness ny hand dated July 9, 2021. 

ROSALIE A. KRAWM 

CSR 5469, RPR, CRR 
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REPORTER S CERTI FI CATE 

I, Rosalie A. Kramm Certified Shorthand 

Reporter for the State of California, do hereby certify: 

That the foregoing hearing was taken before ne 

at the time and place herein set forth; that the 

proceedi ngs were reported stenographically by nme and were 

transcribed through conputerized transcription by ne; 

that the foregoing is a true record of the proceedings 

taken at that tine; and that | amnot interested in the 

event of the action. 

Witness ny hand dated July 9, 2021. 

Rusti & fam 

ROSALIE A. KRAWM 

CSR 5469, RPR, CRR 
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1                   REPORTER'S CERTIFICATE

2

3           I, Rosalie A. Kramm, Certified Shorthand

4 Reporter for the State of California, do hereby certify:

5           That the foregoing hearing was taken before me

6 at the time and place herein set forth; that the

7 proceedings were reported stenographically by me and were

8 transcribed through computerized transcription by me;

9 that the foregoing is a true record of the proceedings

10 taken at that time; and that I am not interested in the

11 event of the action.

12           Witness my hand dated July 9, 2021.

13

14
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16           ROSALIE A. KRAMM

17           CSR 5469, RPR, CRR
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