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CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

DOCUMENT

Motion to Vacate Arbitration
Award (NRS 38.241) and for
Entry of Judgment

Exhibit 117: JAMS Final
Award dated March 12, 2022

Exhibit 122: Operating
Agreement of Green Valley
Commerce, LLC

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 1 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 101: JAMS
Arbitration Demand Form
dated February 7, 2020

Exhibit 102: Commencement
of Arbitration dated March
2,2020

Exhibit 103: Respondent’s
Answer and Counter-Claim
dated March 3, 2020

Exhibit 104: Report of
Preliminary Arbitration
Conference and Scheduling
Order dated April 30, 2020

Exhibit 105: Claimant Shawn
Bidsal’s Answer to Respondent
CLA Properties, LLC’s

Counterclaim dated
May 19, 2020

Exhibit 106: Notice of Hearing
for February 17 through
August 3, 2020

DATE
6/17/22

6/22/22

VOL.

PAGE NO.

1

1-24

25-56

57-85

86

87

88-98

99-133

134-149

150-178

179-184

185-190

191-195



NO. DOCUMENT DATE

(Cont. 2)

Exhibit 107: Notice of Hearing
for February 17 through
February 19, 2021 dated
October 20, 2020

Exhibit 108: Claimant Shawn
Bidsal’s First Amended Demand
for Arbitration dated

November 2, 2020

Exhibit 109: Respondent’s
Fourth Amended Answer

and Counter-Claim to Bidsal’s
First Amended Demand

dated January 19, 2021

Exhibit 110: Claimant Shawn
Bidsal’s Answer to Respondent
CLA Properties, LLC’s Fourth

Amended Counterclaim dated
March 5, 2021

Exhibit 111: Notice of Additional
Hearing for June 25, 2021
dated April 29, 2021

Exhibit 112: Notice of Additional
Hearing for September 29
through September 30,

2021 dated August 9, 2021

3. Appendix to Movant CLA 6/22/22
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 2 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 113: Final Award
- Stephen E. Haberfeld,
Arbitrator dated April 5, 2019

VOL.

PAGE NO.

196-199

200-203

204-214

215-220

221-226

227-232

233

234
235-245
246-267



NO. DOCUMENT

(Cont. 3)

Exhibit 114: Order Granting
Petition for Confirmation of
Arbitration Award and Entry
of Judgment and Denying
Respondent’s Opposition and
Counterpetition to Vacate the
Arbitrator’s Award dated
December 5, 2019

Exhibit 115: Notice of Entry

of Order Granting Petition for
Confirmation of Arbitration
Award and Entry of Judgment
and Denying Respondent’s
Opposition and Counterpetition
to Vacate the Arbitration’s
Award dated December 16, 2019

Exhibit 116: Interim Award
dated October 20, 2021

Exhibit 117: Final Award
dated March 12, 2022

4. Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 3 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 118: Agreement
for Sale and Purchase of
Loan dated May 19, 2011

Exhibit 119: Assignment
and Assumption of Agreements
dated May 31, 2011

Exhibit 120: Final Settlement
Statement — Note Purchase
dated June 3, 2011

Exhibit 121: GVC Articles of
Organization dated May 26, 2011

DATE

6/22/22

VOL. PAGE NO.
2 268-278
2 279-293
2 294-321
2 322-353
2 354

2 355

2 356-366
2 367-434
2 435-438
2 439-440
2 441-442



NO. DOCUMENT DATE

(Cont. 4)

Exhibit 122: GVC Operating
Agreement

Exhibit 123: Emails regarding
Execution of GVC OPAG
dated November 29, 2011 to
December 12, 2011

Exhibit 124: Declaration of
CC&Rs for GVC dated
March 16, 2011

Exhibit 125: Deed in Lieu
Agreement dated
September 22, 2011

Exhibit 126: Estimated
Settlement Statement — Deed

in Lieu Agreement dated
September 22, 2011

Exhibit 127: Grant, Bargain,
Sale Deed dated September
22,2011

5. Appendix to Movant CLA 6/22/22
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 4 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 128: 2011 Federal Tax
Return dated December 31, 2011

Exhibit 129: Escrow Closing
Statement on Sale of Building
C dated September 10, 2012

Exhibit 130: Distribution
Breakdown from Sale of
Building C dated April 22, 2013

Exhibit 131: 2012 Federal Tax
Return dated September 10, 2013

VOL. PAGE NO.
2 443-471
2 472-476
3 477-557
3 558-576
3 577-578
3 579-583
3 584

3 585

3 586-596
3 597-614
3 615-617
3 618-621
3 622-638



NO. DOCUMENT

(Cont. 5)

6. Appendix to Movant CLA

Exhibit 132: Letter to CLA
Properties with 2012 K-1
dated August 8, 2013

Exhibit 133: Escrow
Settlement Statement for

Purchase of Greenway Property
dated March 8, 2013

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 5 of 18)

7. Appendix to Movant CLA

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 134: Cost Segregation
Study dated March 15, 2013

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 6 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 135: 2013 Federal Tax
Return dated September 9, 2014

Exhibit 136: Tax Asset Detail
2013 dated September 8, 2014

Exhibit 137: Letter to CLA
Properties with 2014 K-1
dated September 9, 2014

Exhibit 138: Escrow Closing
Statement on Sale of Building
E dated November 13, 2014

Exhibit 139: Distribution
Breakdown from Sale of
Building E dated November 13, 2014

DATE

6/22/22

6/22/22

VOL. PAGE NO.
3 639-646
3 647-649
3 650

3 651

3 652-662
4 663-791
4 792

4 793

4 794-804
4 805-826
4 827-829
4 830-836
4 837-838
4 839-842



NO. DOCUMENT

(Cont. 7)

Exhibit 140: 2014 Federal Tax
Return dated February 27, 2015

Exhibit 141: Escrow Closing
Statement on Sale of Building B
dated August 25, 2015

Exhibit 142: Distribution
Breakdown from Sale of

Building B dated August 25, 2015

Exhibit 143: 2015 Federal Tax
Return dated April 6, 2016

Exhibit 144: 2016 Federal Tax
Return dated March 14, 2017

Exhibit 145: Letter to CLA
Properties with 2016 K-1
dated March 14, 2017

Exhibit 146: 2017 Federal Tax
Return dated April 15, 2017

Exhibit 147: Letter to CLA
Properties with 2017 K-1
dated April 15, 2017

Exhibit 148: 2018 Federal Tax
Return dated August 2, 2019

Exhibit 149: Letter to CLA
Properties with 2018 K-1
dated April 10, 2018

8. Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 7 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 150: 2019 Federal Tax
Return (Draft) dated March
20,2020

Vi

DATE

6/22/22

VOL. PAGE NO.
4 843-862

4 863-864

4 865-870

4 871-892

5 893-914

5 915-926

5 927-966

5 967-972

5 973-992

5 993-1003
5 1004

5 1005

5 1006-1016
5 1017-1053



NO. DOCUMENT

DATE

(Cont. 8)

0. Appendix to Movant CLA

Exhibit 151: Letter to CLA
Properties with 2019 K-1
dated March 20, 2020

Exhibit 152: Emails Regarding
CLA’s Challenges to Distributions
dated January 26 to April 22, 2016

Exhibit 153: Buy-Out
Correspondence — Bidsal Offer
dated July 7, 2017

Exhibit 154: Buy-Out
Correspondence — CLA Counter
dated August 3, 2017

Exhibit 155: Buy-Out
Correspondence — Bidsal
Invocation dated August 5, 2017

Exhibit 156: Buy-Out
Correspondence — CLA Escrow
dated August 28, 2017

Exhibit 157: CLA Responses to
First Set of Interrogatories dated
June 22, 2020

Exhibit 158: GVC Lease and
Sales Advertising dated
April 25,2018

Exhibit 159: Property Information
dated August 10, 2020

6/22/22

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry
of Judgment (Volume 8 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 160: Deposition
Transcript of David LeGrand

dated March 20, 2018 (with
Exhibits 1-39)

vii

VOL. PAGE NO.
5 1054-1063
5 1064-1082
5 1083-1084
5 1085-1086
5 1087-1088
5 1089-1093
5 1094-1102
6 1103-1174
6 1175-1177
6 1178

6 1179

6 1180-1190
6 1191-1351
7 1352-1580
8 1581-1806
9 1807-1864



DOCUMENT DATE

Appendix to Movant CLA 6/22/22
Properties, LLC’s Motion to

Vacate Arbitration Award

(NRS 38.241) and for Entry

of Judgment (Volume 9 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 161: Deed — Building C
dated September 10, 2012

Exhibit 162: Deed Building E
dated November 13, 2014

Exhibit 163: Email from Ben
Golshani to Shawn Bidsal
dated September 22, 2011

Exhibit 164: Deed of Trust
Notes (annotated) dated
July 17, 2007

Exhibit 165: Assignment
of Lease and Rents dated
July 17,2007

Exhibit 166: CLA Payment of
$404,250.00 dated May 29, 2011

Exhibit 167: Olperatlng Agreement
For Country Club, LLC dated
June 15, 2011

Exhibit 168: Email from David
LeGrand to Shawn to Bidsal
and Bedn Gloshani dated
September 16, 2011

Exhibit 169: GVC General
Ledger 2011 dated December
31,2011

Exhibit 170: Green Valley
Trial Balance Worksheset,
Transaction Listing dated
June 7, 2012

viii

VOL. PAGE NO.
9 1865

9 1866

9 1867-1877
9 1878-1884
9 1885-1893
9 1894-1897
9 1898-1908
9 1909-1939
9 1940-1941
9 1942-1970
9 1971-2001
9 2002-2004
9 2005-2010



DOCUMENT

(Cont. 10) Exhibit 171: Correspondence

from Lita to Angelo re Country
Blub 2012 Accounting dated
January 21, 2016

Exhibit 172: Email from Shawn
Bidsal re Letter to WCICO
dated January 21, 2016

Exhibit 173: GVC Equity
Balance Computation dated
June 30, 2017

Exhibit 174: Email from Ben
Golshani to Jim Main dated
July 21, 2017

Exhibit 175: Email
Communication between

Ben Golshani and Jim Main
dated July 25, 2017

Exhibit 176: Email
Communication from James
Shapiro dated August 16, 2017

Exhibit 177; Email
Communication between

Ben Golshani and Shawn Bidsal
dated August 16, 2017

Exhibit 178: Email

Communication between Rodney

T. Lewin and James Shapiro
dated November 14, 2017

Exhibit 179: Letter from Ben
Golshani to Shawn Bidsal dated
December 26, 2017

Exhibit 180: Letter from Shawn
Bidsal to Ben Golshani dated
December 28, 2017

Exhibit 181: Arbitration Final
Award dated April 5, 2019

Exhibit 182: Email from Ben
Golshani to Shawn Bidsal
dated June 30, 2019

DATE

VOL. PAGE NO.
9 2011-2013
9 2014-2017
9 2018-2019
9 2020-2021
9 2022-2025
9 2026-2031
9 2032-2033
9 2034-2035
9 2036-2037
9 2038-2039
10 2040-2061
10 2062-2063



NO.

DOCUMENT

(Cont. 10) Exhibit 183: Email from Ben

11.

Golshani to Shawn Bidsal
dated August 20, 2019

Exhibit 184: Email
Communication between CLA
and Shawn Bidsal dated

June 14, 2020

Exhibit 185: Claimant Shawn
Bidsal’s First Supplemental
Responses to Respondent CLA
Properties, LLC’s First Set of
Interrogatories to Shawn
Bidsal dated October 2, 2020

Exhibit 186: Claimant Shawn
Bidsal’s Responses to
Respondent CLA Properties,
LLC’s Fifth Set of Requests for
Production of Documents Upon
Shawn Bidsal dated

February 19, 2021

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 10 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 187: Claimant Shawn
Bidsal’s Responses to
Respondent CLA Properties,
LLC’s Sixth Set of Requests for
Production of Documents Upon
Shane Bidsal dated

February 22, 2021

Exhibit 188: 2019 Notes re
Distributable Cash Building C
dated July 11, 2005

DATE

6/22/22

VOL. PAGE NO.
10 2064-2065
10 2066-2067
10 2068-2076
10 2077-2081
10 2082

10 2083

10 2084-2094
10 2095-2097
10 2098-2099



NO.

DOCUMENT

(Cont. 11) Exhibit 189: Order Granting

12.

Petition for Confirmation of
Arbitration Award and Entry of
Judgment and Denying
Respondent’s Opposition and
Counterpetition to Vacate the
Arbitrator’s Award dated
December 6, 2019

Exhibit 190: Plaintiff Shawn
Bidsal’s Motion to Vacate
Arbitration Award dated
April 9, 2019

Exhibit 191: Notice of Appeal
dated January 9, 2020

Exhibit 192: Case Appeal
Statement dated January 9, 2020

Exhibit 193: Respondent’s
Motion for Stay Pending
Appeal dated January 17, 2020

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 11 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 194: Notice of Entry
of Order Granting Respondent’s
Motion for Stay Pending Appeal

dated March 10, 2020

Exhibit 195: Notice of Posting
Case in Lieu of Bond dated
March 20, 2020

Exhibit 196: (LIMITED)
Arbitration #1 Exhibits 23-42
(Portions of 198 admitted:
Exs. 26 and 40 within 198)

Xi

DATE

6/22/22

VOL. PAGE NO.
10 2100-2110
10 2111-2152
10 2153-2155
10 2156-2160
10 2161-2286
11 2287-2325
11 2326

11 2327

11 2328-2338
11 2339-2344
11 2345-2349
11 2350-2412



NO.

DOCUMENT DATE

(Cont. 12) Exhibit 197: Rebuttal Report

13.

Exhibit 1 Annotated (Gerety
Schedule) dated July 11, 2005

Exhibit 198: Chris Wilcox
Schedules dated August 13, 2020

Exhibit 199: Rebuttal Report
Exhibit 3 dated December 31, 2017

Exhibit 200: Distribution
Breakdown dated November 13,
2014 and August 28, 2015

Exhibit 201: Respondent’s
Motion to Resolve Member
Dispute Re Which Manager
Should be Day to Day Manager
and Memorandum of Points

and Authorities and Declarations
of Benjamin Golshani and Rodey
T. Lewin in Support Thereof
dated May 20, 2020

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 12 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 202: Claimant Shawn
Bidsal’s Opposition Respondent
CLA Properties, LLC’s Motion

to Resolve Member Dispute

Re Which Manager Should be
Day to Day Manager dated

June 10, 2020 (with Exhibits 1-62)

Exhibit 203: Request for Oral
Arguments: Respondent CLA
Properties, LLC’s Motion to
Resolve Member Dispute Re
Which Manager Should be Day
to Day Manager dated

June 17, 2020

Xii

6/22/22

VOL. PAGE NO.
11 2413-2416
11 2417-2429
11 2430-2431
11 2432-2434
11 2435-2530
12 2531-2547
12 2548

12 2549

12 2550-2560
12 2561-2775
13 2776-3016
14 3017-3155
14 3156-3158



NO.

DOCUMENT

(Cont. 13) Exhibit 204: Respondent’s

14.

Reply Memorandum of Point

and Authorities and Declarations
Benjamin Golshani and Rodney
T. Lewin in Support of Motion
to Resolve member Dispute Re
Which Manager Should be Day
tz% 2Doay Manager dated June 24,

Exhibit 205: Claimant Shawn
Bidsal’s Supplement to
Opposition to Respondent CLA
Properties, LLC’s Motion to
Resolve Member Dispute Re
Which Manager Should be Day

to Day Manager dated July 7, 2020

Exhibit 206: CLA’s Supplement
to Brief re Motion to Resolve
Member Dispute Re Which
Manager Should be Day to Day
Manager — Tender Issue and
Declaration of Benjamin
Golshani in Support of Motion
dated July 13, 2020

Exhibit 207: Order on Pending
Motions dated July 20, 2020

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 13 of 18)

Note Regarding Incorrect Index
Index [Incorrect]

Exhibit 208: CLA Properties,
LLC’s Motion to Compel
Answers to First Set of

Interrogatories to Shawn Bidsal
dated July 16, 2020

Xiii

DATE

6/22/22

VOL. PAGE NO.
14 3159-3179

14 3180-3193

14 3194-3213

14 3214-3221

14 3222

14 3223

14 3224-3234

14 3235-3262

15 3263-3292



NO. DOCUMENT DATE

(Cont. 14) Exhibit 209: Exhibits to CLA
Properties, LLC’s Motion to
Compel Answers to First Set
of Interrogatories to Shawn

Bidsal dated July 16, 2020

Exhibit 210: Claimant’s
Opposition to Respondent’s
Motion to Compel Answers to
First Set of Interrogatories to
Shawn Bidsal and Countermotion
to Stay Proceedings dated

July 24, 2020

Exhibit 211: Respondent CLA
Properties, LLC Reply to
Opposition by Claimant (Bidsal) to
CLA’s Motion to Compel Further
Answers to Interrogatories

dated July 27, 2020

Exhibit 212: CLA Properties, LLC’s
Reply in Support of Motion to
Compel Answers to First Set of
Interrogatories and Opposition

to Countermotion to Stay
Proceedings dated July 28, 2020

Exhibit 213: Order on
Respondent’s Motion to
Compel and Amended
Scheduling Order dated
August 3, 2020

Exhibit 214: Claimant’s
Emergency Motion to Quash

Subpoenas and for Protective
Order dated June 25, 2020

Exhibit 215: CLA Properties,
LLC’s Opposition to Emergency
Motion to Quash Subpoenas

and for Protective Order

dated June 29, 2020

Exhibit 216: Claimant’s Reply
to Opposition to Motion to Quash

Subpoenas and for Protecive
Order dated June 30, 2020

Xiv

VOL. PAGE NO.
15 3293-3332
15 3333-3456
15 3457-3464
15 3465-3489
15 3490-3494
16 3495-3524
16 3525-3536
16 3537-3539



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 14) Exhibit 217: Order on Pending 16 3540-3547
Motions dated July 20, 2020
15. Appendix to Movant CLA 6/22/22 16 3548

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 14 of 18)

Note Regarding Incorrect Index 16 3549
Index [Incorrect] 16 3550-3560
Exhibit 218: CLA Properties, 16 3561-3616

LLC’s Motion to Compel
Further Responses to First Set
of Interrogatories to Shawn

Bidsal and for Production of
Documents dated October 7, 2020

Exhibit 219: Rodney Lewin and 16 3617-3619
James Shapiro Email Chain
dated October 19, 2020

Exhibit 220: Claimant’s 16 3620-3629
Opposition to Respondent’s

Motion to Compel Further

Responses to First Set of

Interrogatories to Shawn Bidsal

And for Production of Documents
dated October 19, 2020

Exhibit 221: CLA Properties, 16 3630-3650
LLC’s Reply to Opposition to

Motion to Compel Further

Responses to First Set of

Interrogatories to Shawn Bidsal

and for Production of Documents
dated October 22, 2020

Exhibit 222: Order on 16 3651-3657
Respondent’s Motion to Compel

Further Responses to First Set of

Interrogatories to Shawn Bidsal

and for Production of Documents
dated November 9, 2020

XV



NO. DOCUMENT

(Cont. 15) Exhibit 223: CLA Properties,
LLC’s Motion to Continue

Proceedings dated November 5,
2020

Exhibit 224: Order on
Respondent’s Motion to
Continue Proceedings and
Second Amended Scheduling
Order dated November 17, 2020

Exhibit 225: Letter to Honorable
David Wall (Ret.) Requesting
Leave to Amend dated

January 19, 2021

Exhibit 226: Respondent’s
Fourth Amended Answer and
Counterclaim to Bidsal’s First
Amended Demand dated
January 19, 2021

Exhibit 227: Claimant’s
Opposition to Respondent /
Counterclaimant’s Motion for
Leave to file Fourth Amended

Answer and Counterclaim
dated January 29, 2021

Exhibit 228: Respondent /
Counterclaimant’s Reply in
Support of Motion for Leave
to File Fourth Amended
Answer and Counterclaim
dated February 2, 2021

Exhibit 229: Order on
Respondent’s Pending Motions
dated February 4, 2021

Exhibit 230: CLA Properties,
LLC’s Emergency Motion for
Order Compelling the
Completion of the Deposition of
Jim Main, CPA dated

January 26, 2021

XVi

DATE

VOL. PAGE NO.
16 3658-3663
16 3664-3669
16 3670-3676
16 3677-3687
16 3688-3732
16 3733-3736
16 3737-3743
17 3744-3793



NO. DOCUMENT DATE

(Cont. 15) Exhibit 231: Claimant’s
Opposition to Respondent /
Counterclaimant’s Emergency
Motion for Order Compelling
the Completion of the Deposition
of Jim Main, CPA dated
January 29, 2021

Exhibit 232: Jim Main’s
Opposition and Joinder to
Claimant’s Opposition to
Respondent / Counterclaimant’s
Emergency Motion for Order
Compelling the Completion

of the Deposition of Jim Main,
CPA dated February 1, 2021

Exhibit 233: CLA Properties,
LLC’s Reply in Support of
Emergency Motion for Order
Compelling the Completion of
the Deposition of Jim Main, CPA
dated February 3, 2021

Exhibit 234: Order on
Respondent’s Pending Motions
dated February 4, 2021

16. Appendix to Movant CLA 6/22/22

Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 15 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 235: CLA Properties, LLC’s
Motion for Orders (1) Compelling
Claimant to Restore/Add CLA to
all Green Valley Bank Accounts;
(2) Provide CLA with Keys to

all of Green Valley Properties;
and (3) Prohibiting Distributions
to the Members until the Sales

of the Membership Interest in
Issue in this Arbitration is
Consumated and the Membership
Interest is Conveyed dated
February 5, 2021

XVii

VOL. PAGE NO.
17 3794-3993
18 3994-4029
18 4030-4032
18 4033-4038
18 4039-4045
18 4046

18 4047

18 4048-4058
18 4059-4101



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 16) Exhibit 236: Claimant’s 18 4102-4208
Opposition to Respondent /
Counterclaimant’s Motion for
Orders (1) Compelling Claimant
To Restore / Add CLA to All
Green Valley Bank Accounts;
(2) Provide CLA with Keys to
All Green Valley Properties;
and (3) Prohibiting Distributions
to The Members until the Sale
of The Membership Interest in
Issue in this Arbitration is
Consummated and the

Membership Interest is Conveyed
dated February 19, 2021

Exhibit 237: Order on 18 4209-4215
Respondent’s Motion for Various
Orders dated February 22, 2021

Exhibit 238: CLA Motion in 18 4216-4222
Limine re Bidsal’s Evidence re
Taxes dated March 5, 2021

Exhibit 239: Claimant’s 18 4223-4229
Opposition to CLA’s Motion

in Limine Regarding Bidsal’s

Evidence re Taxes dated

March 11, 2021

Exhibit 240: Ruling — 18 4230-4231
Arbitration Day 1 p. 11 dated
March 17, 2021

Exhibit 241: CLA Properties, 19 4232-4329
LLC’s Motion in Limine

Re Failure to Tender dated

March 5, 2021

Exhibit 242: Claimant Shawn 19 4330-4354
Bidsal’s Opposition to

Respondent CLA Properties,

LLC’s Motion in Limine Re

Failure to Tender dated

March 11, 2021

Exhibit 243: CLA Properties, 19 4355-4430
LLC’s Reply to Shawn Bidsal’s

Opposition Re Failure to
Tender dated March 12, 2021

XViii



NO.

DOCUMENT

(Cont. 16) Exhibit 244: Ruling —

17.

Arbitration Day 1 pp 15-17
dated March 17, 2021

Exhibit 245: CLA’s Motion to
Withdrawal Exhibit 188 dated
March 26, 2021

Exhibit 246: Claimant’s
Opposition to CLA’s Motion
to Withdraw Exhibit 188 dated
March 31, 2021

Exhibit 247: CLA’s Reply to
Bidsal’s Opposition to the Motion
to Withdraw Exhibit 188

dated March 31, 2021

Exhibit 248: Order on
Respondent’s Motion to
Withdraw Exhibit 188
dated April 5, 2021

Appendix to Movant CLA
Properties, LLC’s Motion to
Vacate Arbitration Award
(NRS 38.241) and for Entry

of Judgment (Volume 16 of 18)

Note Regarding Incorrect Index

Index [Incorrect]

Exhibit 249: CLA Properties,
LLC’s Brief Re: (1) Waiver of the
Attorney-Client Privilege; and

(2) Compelling the Testimony

of David LeGrand, Esq. dated
May 21, 2021

Exhibit 250: Claimant Shawn
Bidsal’s Brief Regarding the
Testimony of David LeGrand
dated June 11, 2021

Exhibit 251: CLA’s Properties,
LLC Supplemental Brief Re:

(1) Waiver of the Attorney-Client
Privilege; and (2) Compelling the
Testimony of David LeGrand, Esq.
dated July 9, 2021

XiX

DATE

6/22/22

VOL. PAGE NO.
19 4431-4434
19 4435-4437
19 4438-4439
19 4440-4442
19 4443-4445
19 4446

19 4447

19 4448-4458
19 4459-4474
20 4475-4569
20 4570-4577



NO. DOCUMENT

(Cont. 17) Exhibit 252: Claimant Shawn
Bidsal’s Supplemental Brief
Regarding the Testimony of
David LeGrand dated
July 23, 2021

Exhibit 253: Order Regarding
Testimony of David LeGrand
dated September 10, 2021

Exhibit 254: Claimant Shawn
Bidsal’s Application for Award

of Attorney’s Fees and Costs
dated November 12, 2021

Exhibit 255: Respondent /
Counterclaimant CLA Properties,
LLC’s Opposition to Claimant
Bidsal’s Application for
Attorney’s Fees and Costs dated
December 3, 2021

Exhibit 256: Claimant’s Reply
in Support of Claimant Shawn
Bidsal’s Application for

Attorney’s Fees and Costs
dated December 17, 2021

Exhibit 257: Respondent /
Counterclaimant CLA Properties,
LCC’s Supplemental Opposition
to Claimant’s Application for

Attorney’s Fees and Costs
dated December 23, 2021
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1 after deducting the cost of Building Cis the actual
2 cost of Geenway as shown on Exhibit 17, which |
3 believe -- | don't have the exhibit right in front of
4 me. | believe it's $846, 560. 18.
5 Now, in determ ning COP, we have the issue of
6 the common area for the parking lot. M. Cerrard
7 originally told Your Honor that the cost of -- the costs
8 of using the parcels that were sold stating that as to
9 each of these parcels were sold off, as M. Bidsal did,
10 he took the basis associated wth each of these
11 properties as an allocable share of the original
12 purchase of the note, and on that basis he divided the
13 noney divided fromthe proceeds of the sale. That
14 statement was untrue. The cost M. Bidsal divided 70/30
15 included no part of the conmmon area as Parcel 57, which
16 I'mgoing to call the parking |ot for convenience. You
17 can look at Exhibits 14, 23, and 26 for that.
18 In his analysis, M. WIcox concluded that a
19 portion of the value of the parking |ot should be
20 deducted from COP on account of the nonexclusive
21 easenents that were granted in conjunction with the sale
22 of the Buildings B-- C, B, and E. That's in his
23 Schedule 5 on Exhibit 201. M. WIlcox only included a
24 portion of that cost, in other words, $253,676 instead
25 of the actual allocated value of the parking |ot of
www.oasisreporting.com 702-476-4500
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1 $369,957. The fact that all -- in fact, as | said, al
2 that was transferred was a grant of a nonexcl usive
3 easenent for the use of which the grantee has sone
4 paynent obligations.
5 Now, in |looking at COP, | just want to point
6 out that M. WIlcox gets all of his calculations for COP
7 in Schedule 3, which, in turn, relies on his Schedule 2.
8 He there show -- he, there, shows two sections of cost.
9 The first section shows what he's relying on, in part,
10 is the 2011 tax asset detail and then the 2013 cost
11 segregation study, which was, again, allowed to --
12 for -- so that appreciated depreciate -- so that
13 accel erated depreciation woul d be able to be taken.
14 No one, and | repeat no one, has ever contended
15 that depreciation has the slightest relevance in
16 determning COP. What is inportant about this is that
17 he's using the original cost of the note as nodified
18 wth the cost segregation study as the foundation for
19 his concl usi on.
20 Nowhere in those schedul es, by the way, does he
21 nmention that he's deducted what he -- the amount that he
22 clains toward the nonexistent sale of the common area.
23 Now, M. Wlcox -- and | know you'll -- maybe you'l
24 renmenber -- it's been a long time -- but he repeatedly
25 <clained reliance on how a matter was treated in the tax
www.oasisreporting.com 702-476-4500
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returns for the conpany.
And as a matter of fact, at page 612 at |ine
23, he testified he did not need to speak with people

because he could rely on the tax returns; however, when

1

2

3

4

5 it came to the parking lot, all of a sudden M. WI cox

6 clains that a portion of the parking | ot had been sold

7 and contradicting the tax returns will show that no part
8 of the common area has ever been sold and no part of the
9 cost allocated has ever been included in the cost of

10 sales by showing the cost of sales. That's at page 913.
11 And he contradicts M. Bidsal's accounting

12 records as well as he |ikew se never reduced the cost of
13 the common area by reason of the sales. Indeed, if we
14 | ook for the accounting given CLA for the 2014 -- 2014
15 and 2015 sales, there is not one dinme of cost allocated
16 to the common area included as a return -- as the return
17 of capital.

18 Now, M. Gerety confirned that in the tax

19 returns there's no reduction of the tax basis for the

20 common area. That's at page 913, lines 12 through 21,

21 where he said there's no -- where he said at |ine 18,

22 quote:

23 "There was no allocation of the common area to

24 the basis of Property C, B, and E upon the sale

25 of those assets on the tax return.”

www.oasisreporting.com 702-476-4500
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1 Moreover, at page 7- -- 574, M. WIcox conceded
2 that M. Bidsal did not include parts -- costs of the
3 parking lot as part of the distribution of the costs
4 allocated 70/30 on any of the sales.
5 Wul d you pl ease put up Docunent 16.
6 THE ARBI TRATOR: M. Lewin, how much nore do
7 you have, do you think?
8 MR LEWN. | have -- | have quite a bit,
9 actually. | have mninmally another hour or nore.
10 THE ARBI TRATOR Really? | nmean, | want to
11 give everybody the opportunity, but | never -- | just
12 never envisioned five hours of closing argument. | have
13 just -- | nmean, | did -- | was there, and | did review,
14 you know, and hear everything. | just -- | never
15 envisioned that.
16 MR LEWN. | guess, Your Honor, | -- the
17 issue -- | know, but it's been quite a while since you
18 were -- since you were there.
19 THE ARBI TRATOR: | know. But, | nean, | have
20 all ny notes and exhibits. | nmean, 1I'lIl let you go. |
21 nmean, | -- really another hour? Can we just kind of hit
22 the high points of what we need to -- what we're really
23 here to determ ne?
24 MR. LEWN. Sure, Your Honor. Well, I think
25 this is a part of it because we're tal king about the
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allocation of the parking lot information. Let ne --

Spencer, take this docunment down, will you
please? |'ll just paraphrase it and nmake it go faster.
THE ARBI TRATOR: Appreciate that. Appreciate

1

2

3

4

5 it.

6 MR LEWN. I've lost ny docunent, however.

7 Ch. Picking up where | was and the -- where |
8 was, at page 574, M. WIcox conceded that the costs of
9 the parking lot were not included in any of the costs

10 that M. Bidsal allocated as part of the cost of the

11 sales.

12 So even -- but even if M. WIlcox was right

13 about the parking lot, his cal cul ations woul d be wong.

14 At least you would think that he would try to be

15 consistent with M. Bidsal's distribution of the cost of

16 the parcels sold. If M. WIlcox believed that the

17 effect of the easements was a sale, then the -- and that

18 M. Bidsal was returning the costs for those -- of the

19 parking lot, that amount shoul d have been included in --

20 in M. Bidsal's own approach and distributed 70/ 30

21 instead of 50/50. |In other words, M. Bidsal took the

22 cost of the parking lots and distributed 50/50.

23 Soif -- if the cost of the parking lots is not

24 included as part of the cost -- as part of COP, then

25 M. Bidsal has to be charged with the return of capital
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1 for the portion of the parking lot that he distributed
2 to hinself instead of allocating it to the cost of
3 the -- of the properties.
4 |'mhaving a little bit of a technical problem
5 here. If | can -- one second.
6 Ckay. So in terms of -- in calculating COP,
7 taking all the matters into account, this is how we
8 think COP should be calculated. It should be the
9 original cost of the note, subtract the cost of the sold
10 properties, add back the cost of G eenway, and include
11 in that the actual cost of the parking lot. It's not a
12 reduction. It should not be deducted from COP.
13 The differences between the CGerety cal cul ation
14 of COP and WIcox were discussed by M. W/ cox and
15 explained that -- and that he -- he took -- that there's
16 a difference in what they considered the COP for
17 Geenway. M. WIcox used 399,193.81; M. GCerety used
18 the actual cost of Geenway. The COP --
19 THE ARBI TRATOR M. Lewin, are you using a
20 formula with a calculation that's different than
21 M. Cerety's?
22 MR LEWN:. No, Your Honor. No. It -- well,
23 actually, what I'm-- | was describing how M. WI cox
24 described his differences.
25 THE ARBI TRATOR:  No, | know. But | don't think
www.oasisreporting.com 702-476-4500
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M. Cerety used the price of the note to fornulate COP.

MR LEWN:. Yes. That's right. As | nentioned
both he and M. WIcox m ssed the 81, 000.
THE ARBI TRATOR: So you're adding 81,000 onto

MR LEWN:. That's correct.
THE ARBI TRATOR.  Ckay.

1

2

3

4

5 the Cerety nunber under either Alternative A or B.
6

7

8 MR LEWN. That's because --

9

THE ARBI TRATOR Here's the thing. |'m-- |
10 don't want to -- | don't want to restrict anybody's
11 argunent, but | don't -- |'ve read everything in the
12 arbitration brief. | know all the cal culations that
13 M. Cerety made. | know all the calcul ations that
14 M. WIlcox made in their -- in their nunbers. 1've got
15 all that. So | just -- | don't want to restrict

16 anybody's argunent, but | don't want to really have
17 people repeat what's in the arbitration briefs and

18 what's in those two cal cul ations, at |east on those

19 issues. If it's sonething different, if it's something
20 new, hey, | want to hear about it, but | really just
21 don't want to hear the -- the -- either side regurgitate

22 kind of what's in the arbitration brief because | get

23 it. | got it. Al right.

24 MR LEWN Ckay. So -- well, I was going -- |

25 was actually going to -- | was actually going to go to

www.oasisreporting.com 702-476-4500
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the return -- to the returned capital part of ny

presentation because that's the -- M. Gerrard spent
quite a bit of time on this issue that -- that there --

that only -- that all proceeds except -- except the

1
2
3
4
5 proceeds fromBuilding C under the operating
6 agreenent -- the -- should -- were properly distributed
7 50/50. | think that in order for -- in order for you to
8 decide that, you need to decide what the -- what the

9 returned capital was.

10 So woul d you want -- would you want to -- are

11 vyou planning on taking a break for |unch, Your Honor?

12 Because if you are, | think we can take a short break,

13 and | can sort of |ook on ny notes and see what | -- how
14 1 --

15 THE ARBI TRATOR | nean, | wasn't. | wasn't

16 planning on doing that.
17 MR LEWN. Ckay. Wwell, all right. Then I"]
18 continue. [I'Il just continue. |'ve got ny docunent up

19 now on here.

20 So internms of -- in terns of what the intent
21 of the parties was for the -- even before the -- this
22 arbitration was that -- | think it's inportant to | ook

23 at M. Bidsal's testinony about how he believed the

24 fornula was to work. Now, we've all agreed -- it's been
25 agreed -- and |'mnot going to bel abor the point
www.oasisreporting.com 702-476-4500
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1 again that the -- the -- the idea that using the initial
2 capital contributed by the parties as it was has been
3 abandoned by M. Bidsal and abandoned by M. WIlcox in
4 their schedul es.
5 M. Gerety provided two alternatives, but |
6 suggest that the proper way to look at this is to -- is
7 to take what the returned capital is and the -- and |
8 recall M. Bidsal's testinony at page 802 through 803,
9 quote --
10 Spencer, put up Docunent 28A.
11 "Il just quote it. I'mgoing to quote this
12 because | think it's inportant. It says, quote:
13 "Question: Your understanding of how the
14 formul a worked was that you returned the
15 capital, the remaining capital, and the
16 bal ances | eft over you divided up 50/50; right?
17 "Answer: You return the remaining capital,
18 that's okay, and whatever the fair market val ue
19 I's, you deduct the cost basis, divide by two,
20 and then you add the remai ning capital.
21 "Question: So the remaining capital, you nean
22 that's the unreturned capital ?
23 "Question:" --
24 There's sone -- there's sone colloquy, and it
25 goes down to a question at the beginning -- at page 803,
www.oasisreporting.com 702-476-4500
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l'ine 6:
"If the remaining capital is the unreturned
capital --

"Answer: The remaining cash --

1

2

3

4

5 "Cash contribution, yes. The amount of your

6 initial cash contribution m nus whatever

7 capital had been returned; right?

8 "Answer: Yeah."

9 And that was agreed to by M. -- that was agreed
10 to by M. WIlcox, who felt that that was the reasonable
11 approach.

12 So the approach taken by everyone here is to
13 take -- is to take the original -- his original capital
14 contribution and deduct sone of the distributions

15 arising fromthe properties.

16 M. Bidsal, in his schedul e, deducted -- he

17 deducted the -- in 2013 the -- he -- he took -- he

18 deducted $28,581.79, which was the -- 30 percent of the
19 $95,000 that was distributed as the profit, and he only

20 deducted on a 70/ 30 basis for the remaining two sal es

21 the cost. That's what M. -- that's how M. WI cox used
22 it all.
23 So -- so M. Wlcox only deducts $257,774 to

24 arrive at the end returned capital, but we know t hat
25 fromthe 2016 tax return that's Exhibit 28 and
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M. Cerety's Exhibit 200, that at the -- that at the end

of 2016, M. Bidsal's stated capital account was around
$730,000. In other words, based on the tax return

al one, there was around anot her 220,000 of capital

1
2
3
4
5 returned to M. Bidsal that M. WIcox never accounts
6 for.

7 And to be conplete, let ne rem nd you, Your
8 Honor, that that cannot be from operations since --

9 Dbecause there is zero net inpact on capital accounts

10 fromthe credit for ordinary inconme and the charge for

11 the distribution thereof. That's -- each would be on a
12 50/50 basis.
13 So what M. W/l cox has done is he incorrectly

14 ignored returns of capital and |eaving the unreturned

15 capital much nore. And he also assuned that M. Bidsa
16 nmade all distributions correctly and did not

17 overdistribute to hinself. And both the om ssion and

18 the assunption find its way not only to M. WIlcox's

19 Schedule 5 where he conputes the purchase price but al so
20 into M. Bidsal's supplenental answer to Interrogatory
21 Nunber 2.

22 So now we have to | ook at what the

23 overdistributions -- what the overdistributions are.

24 First, M. -- he -- M. Bidsal overdistributed to

25 hinself in three ways. And in -- and with one exception
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1 these are shown in M. Cerety's spreadsheet, Exhibit
2 200.
3 First, as | nentioned, he -- while he
4 distributed profits on the sale of Building C on a 70/ 30
5 basis, he didn't do it on -- he did not distribute the
6 profits on B and E at the same basis. He only did it on
7 a 50/50 basis.
8 Second, he distributed cash in excess of that
9 which -- of which was generated from operations
10 resulting in ordinary inconme on a 50/50 basis. That
11 included cash that was distributed that was nade
12 available as a result of the depreciation deduction.
13 And lastly, he nade distributions after his
14 offer of July 7, which cash was part of the conpany
15 value that was included by M. Bidsal by necessity in
16 M. Bidsal's offer despite being advised by CLA not to
17 do that.
18 So in order to avoid these distributions,
19 M. Bidsal has asserted an interpretation of Exhibit B
20 that | think is, at best, frivolous. H's claimis that
21 the waterfall is not for you to accept unless sale of
22 all or substantially all of Geen Valley's assets on a
23 capital refinancing, cash-out financing. | assert that
24 this is convoluted and, to quote Judge Haberfeld, an
25 outconme-determ native interpretation of Exhibit B
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In determning the intent, the testinony of one

of the nost inportant wtnesses, M. LeGand, from
bl ock -- has been bl ocked who clained -- by M. Bidsal
who cl ai med attorney-client privilege.

| would disagree with that ruling and wonder
why M. Bidsal would not want to have M. LeG and
testify. Your Honor is left with the test- -- only the
testinony of M. Gol shani about what the understanding
was they had reached before June 3rd, 2011, and what he

© 00 N oo o A W DN PP

[HEN
o

and M. Bidsal told M. LeG and what they agreed was to

[HEN
[EEN

be in the agreenent.

[HEN
N

And this is very inportant because if he's --

[EEN
w

this is the only testinony about instructions that were

[EEN
IS

given to LeG and, and since LeGand' s not testifying,

[HEN
(6]

this is it.

[HEN
(op)

M. Colshani said in pages 10 -- pages 1009
t hrough 1001 -- 11, what -- and at pages 1014 through

e
o

1016 and at page 1015 and at page 1016. |'mgoing to

[HEN
©

summarize this. | have the testinony, but I'mgoing to

N
o

summarize it. That -- that LeGand was -- |'msorry,

N
[N

that's the wong one. That's wong. That's -- that's

N
N

the wong citation.
M. Golshani testified about his -- the

NN
A~ W

di scussions and instructions to LeG and at page 1049,
line 18, through 1051, line 21. And what he told him--

N
o1
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1 what they -- what they both told M. LeG and was they
2 basically repeated the understandi ngs that they had
3 reached before that M. Gol shani had already testified
4 about. They tal ked about the percentage and that,
5 according to M. Colshani, they told LeGand -- he told
6 LeGand that "I" -- quote:
7 "l needed to get that noney back, you know,
8 t hr ough noney ot her than net rent, and the
9 proceeds fromthe net rent would divide 50/50."
10 And then -- and also they told LeGand -- I'm
11 going to quote M. Golshani again. |'mgoing to quote
12 the question and answer at page 1051, line 17, quote:
13 "Go ahead. What was said to LeG and about
14 t hat ?
15 "Answer: W said that we first -- we first
16 distribute the rent noney, the net rent noney.
17 Whatever is left, we distribute according to
18 the prorated share of the capital apartnents”
19 [sic], end quote.
20 So that's what LeG and was told about, and if
21 there's anything -- LeGand is the person who drafted
22 the agreenent. So we -- there's nothing that indicates
23 that LeG and was not following his instructions. So an
24 interpretation of Exhibit B, | think that's very
25 inportant testinony.
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And so we know what Bidsal's understandi ng was.

Just take a look at the first transaction, Building C
and how he dealt wth distributing the noney. He
distributed it 70/30. Not only the profit -- not only
the cost, but the profit.

THE ARBI TRATOR: Well, there wasn't any profit
because Building C was the one that turned into a 1031
exchange, and there was only about 95,000 or so, |
think -- 75- or 95,000 at the end of the day, and he
distributed that 70/30; right?

MR LEWN:. That's right. That was profit,

© 00 N oo o A W DN PP

e e
N B O

Your Honor. That was profit. The boot -- that was
boot. That was the -- as far as escrow.
THE ARBI TRATOR:  Ckay.

e e
o b~ W

MR LEWN:. There was a purchase of -- they

[HEN
(op)

used the costs of the property to buy -- the cost to buy

[HEN
\l

G eenway. The 95,000 that was distributed was profit.
THE ARBI TRATOR: Al right. Again, |

o
© o

under st and.

N
o

All right. |Is this a good time to take about a

N
[N

five-mnute break?
MR. LEWN: Sure.
THE ARBI TRATOR: Al right. W'Ill take about a

N NN
A W DN

five-mnute break, and then we'll hopefully get close to

N
o1

wrapping things up. Al right. Five mnutes.

www.oasisreporting.com 702-476-4500

APPENDIX (PX)007364
34A.App.7672



34A.App.7673

Closing Arguments Shawn Bidsal v. CLA Properties, LLC, et al.
Page 1521
1 (A recess was taken from12:33 a.m to
2 12: 40)
3 THE ARBI TRATOR: All right. Back on the
4 record. M. Lewin, you nmay conti nue.
5 MR LEWN. Thank you, Your Honor.
6 And in context of the prior discussion, Your
7 Honor, I'mgoing to try to go through some of ny points.
8 | have a nunber of points | need to nake.
9 THE ARBI TRATOR  (kay.
10 MR LEWN. I'll try todoit in as -- as
11 efficiently as possible.
12 THE ARBI TRATOR  (kay.
13 MR LEWN. The -- so we were tal king about the
14 sales of Buildings B and E and -- and the fact that
15 the -- the way that was handled by M. Bidsal was

[HEN
(op)

different than Building C. And you can | ook through

[HEN
\l

Exhibit B and, for that matter, the rest of the

[HEN
oo

operating agreenent. You can find no justification to

[HEN
©

di stinguish the costs of the portion of the proceeds of

N
o

sale, which is profit.

21 You can | ook through the entirety of Exhibit B

22 and the entirety of the operating agreenent, and you are

23 not going to find any reason to distinguish -- to -- to

24 the cost -- to distribute cost in a different way than

25 you distribute profit. Exhibit B nakes no such
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distinction. It refers to cash distributions from a

capi tal transaction.
So rather than try to address that, what

M. Bidsal has done is to -- is to place their entire

1

2

3

4

5 stack of cards on their attenpt to change the words,

6 quote, "sale of conpany asset” to a sale of all conpany
7 assets and inplicitly claimthat M. Bidsal is to be

8 canonized as a nice guy for -- for distributing Building
9

Cas 70 -- Building C as 70/30 when he didn't have to do

10 that.
11 So -- so in essence, their claimis that the
12 waterfall is not distributed and that the only exception

13 is the 50/50 distribution of cash. The only exception
14 to that is if the conpany sold all the assets or

15 refinanced. But the first paragraph of Exhibit B begins
16 cash distributions fromcapital transactions, in the

17 plural, shall be distributed. It neans nore than one

18 transaction, obviously. And by definition, there cannot
19 be plural sales of all or substantially all the assets
20 or plural cash-out refinancing. Each only happens once.
21 But as | just read, the first sentence of Exhibit B

22 applies the waterfall to capital transactions in the

23 plural. Therefore, the waterfall logically cannot be by

24 varied terns restricted to what M. Bidsal clains.

25 Also -- also, in Article 4, Section 2H requires
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1 that the nmanager obtain a 90 percent approval to sell or
2 transfer any assets. This -- this, again, is in the
3 plural, and it shows that nore than one asset was
4 contenpl at ed.
5 More than that, as | nmentioned earlier, before
6 the operating agreenent was signed, the Henderson
7 property had been subdivided. And shortly after that in
8 August 2012, | think, that M. -- and by Exhibit 50,
9 three of the -- sone of the properties were |isted.
10 Now, M. Gerrard said, well, that's a year
11 later. The fact of the matter is he also said and
12 pointed out that the CC&Rs were not recorded until March
13 of 2012. So realistically there's not nmuch tine
14 difference between March of 2012 and August -- the
15 August listing dates, if that, in fact, was the date of
16 |isting.
17 Again, the -- the -- M. Bidsal clains that the
18 words, quote, "sale of conpany asset" asserts -- to
19 assert that the neaning that -- that the term"capita
20 transactions"” has no neaning and that the waterfall is
21 only triggered by a sale of all the assets ignoring and
22 making, | think, an absurd argunment about the |ack of
23 grammtical sense.
24 M. Cerrard also argued since the effective
25 date is in June before title was obtained in the
www.oasisreporting.com 702-476-4500
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1 property, the words "sale of capital assets" controls
2 the exhibit -- the interpretation of Exhibit B. He
3 construes what the words "effective date" means. That
4 date may inpact rights and obligations, but it had no --
5 (The court reporter interrupts for
6 clarification of the record.)
7 MR, LEWN:. He construes what that -- he
8 construes -- he msconstrues the word -- what the words
9 "effective date" neans. That date mght affect in --
10 it mght inpact rights and obligations, but it has no
11 inpact on what the parties actually knew when the
12 contract is signed or their intentions.
13 So M. Gerrard and M. Bidsal would have you
14 believe that when the | anguage of Exhibit B was
15 finalized, there was no contenplation of subdividing and
16 certainly no contenplation of selling. That agreenent
17 was not finalized until Decenber and that -- there were
18 changes nmade to it. But the plan was always to
19 subdivide the property and the only -- the only evidence
20 that there was -- that the parties had -- were going to
21 agree only to sell all in one package was only provided
22 by M. Bidsal. He has not provided one shred of paper
23 that indicates that.
24 Now, according to M. Colshani, the plan was to
25 sell sone of the properties and try to get sone of the
www.oasisreporting.com 702-476-4500
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1 noney back. That is -- that certainly is not an
2 unreasonable -- unreasonable assunption fromthe account
3 of the parties.
4 Now, if there -- the reference to -- there
5 can't really be any dispute that the sale of the three
6 properties were a capital transaction. Even WIcox, you
7 know, M. WIlcox would agree that the sale of the
8 property was a capital transaction, and certainly
9 M. Min agreed with that.
10 Now, there's nore reasons about why
11 M. Bidsal's argunent -- that you only get -- there's --
12 the only distributions that are capital transactions
13 would only occur on the sale of all the assets are
14 capital refinance. And we can go to the specific
15 |language in the specific intent paragraph which states
16 that the capital distributions of profits from
17 operations shall be allocated and distributed 50/50.
18 So that paragraph tells us what capital
19 distributions of profits are and what the -- and it al so
20 tells us both what they are and then the residual of
21 what they're not. They are distributions resulting in
22 ordinary income and then they -- and then the paragraph
23 concludes with two categories of what cash distributions
24 and profits are not.
25 First, they are not distributions arising from
www.oasisreporting.com 702-476-4500
APPENDIX (PX)007369

34A.App.7677



34A.App.7678

Closing Arguments Shawn Bidsal v. CLA Properties, LLC, et al.
Page 1526
1 capital transactions. Second, they're not distributions
2 arising fromnonrecurring events. And then the -- and
3 the second -- and then the second of these residual
4 classifications about what are not cash distributions of
5 profits give sone exanpl es and begin "such as,"” which
6 can only be read to nean exanples are not the entire
7 universe. And even if capital -- even if nonrecurring
8 events was limted to the sale of substantial portion of
9 the conpany's assets or cash-out financing, those
10 limtations do not apply to the first residual
11 classification that is a capital transaction.
12 What M. Bidsal wants you to do is ignore what
13 the docunent says in black and white and asks you to
14 find that -- there has to -- there has to be a sale of
15 everything or cash refinancing before anybody --
16 M. Colshani starts to get his noney out. That's -- and
17 as you correctly asked questions about, under that
18 defin- -- and what M. WIlcox admtted, that definition
19 doesn't really work. At the end -- at the end it neans
20 that -- that M. Colshani may never get his -- may never
21 get his capital account returned and M. -- and -- and
22 that could not have been the intent of the parties.
23 The whol e reason for the waterfall is that --
24 is to -- is to -- when you have a disproportionate
25 anount of capital is to try to even that capital out.
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1 And the only way that occurs is if on capital
2 transactions the noney is distributed 70/30. M. Bidsal
3 gets to keep his 50/50 share of the operations, but on
4 the capital transaction, the noney shoul d have been
5 distributed on a 70/ 30 basis.
6 And two things | want to point out: There's
7 no -- there is no dispute as to what constitutes
8 ordinary incone in this case. M. Wlcox, M. Cerety,
9 and M. Miin all agree that the determnation of
10 ordinary inconme includes a deduction for things |ike
11 anortization or depreciation. The deductionis in --
12 is -- is -- it's a tax -- you know what depreciation is.
13 It's a tax benefit that allows people to -- to
14 essentially -- it's an expense that allows people to
15 put -- to account for the cost for reduction and the --
16 the depreciation of the real property assets.
17 M. WIlcox agreed to this in his testinony at
18 496 through 498. [|'mnot going to quote it at |ength.
19 And he also agreed that the provision for 50/50
20 distributions does not say gain fromsale are
21 distributed 50/50, just the ordinary incone from
22 operations.
23 If -- why would you -- what is the purpose of
24 having the specific definition of what -- of where
25 M. Bidsal gets a 50/50 distribution if there -- if
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1 anything outside of that -- anything outside of ordinary

2 incones and operations is not distributed 70/307?

3 THE ARBI TRATOR: How do you square that with

4 5.1.1 on all inconme, gains, |osses, deductions to be

5 allocated or distributed -- | can't remenber which it

6 says -- on the basis of the nmenbers' percentage

7 interest, which is 50/507?

8 MR LEWN:. First of all, 5.1.1.1. And it says

9 all itens as you just described it, inconme, gain, |oss,

10 deduction of credit allocated to the proportion of

11 percentage interest subject to a preferred allocation

12 schedule contained in Exhibit B. So -- so nunber one.
13 Nunmber two, as a -- as a -- as M. Miin
14 testified, that -- and as | nentioned earlier, that

15 there's a difference in allocation for tax purposes and
16 a difference in allocations of cash. M. Miin said --
17 and | have -- | was coming to that. | was actually

18 coming to that. He testified -- and M. WIcox and

19 M. Cerety, | think, all agree with this -- is that cash
20 flowis different than allocation for tax purposes.

21 The only way -- the only -- so what happens is
22 that if you have $100,000 of income and it's allocated
23 50/50 but you have a preferred -- a preferred -- a

24 preferred distribution schedule, the noney is allocated

25 on the tax returns. That's -- and that's the way it's
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1 supposed to do. And that's what -- and as a matter of
2 fact, what M. Main said, contrary to what M. Gerrard
3 said, he said they allocated the noney correctly under
4 the tax returns.
5 We're not claimng that they didn't allocate
6 the noney correctly on the tax returns. But what he --
7 but what he also said is that -- he also said is that we
8 don't control the cash. W don't wite the checks. The
9 allocations for tax purposes are different for
10 distributions.
11 So what happens in the end is that -- the way
12 that -- the way that these capital accounts get reduced
13 to zerois -- the only way that they -- that that
14 happens is that if the -- if the inconme is allocated
15 50/50 but the -- but the distributions are 70/30, sooner
16 or later those -- the capital accounts get reduced to
17 zero and therefore -- and that is the way the operating
18 agreenent -- that is the way Exhibit B is set up.
19 All right. | want to -- | want to get -- since
20 we are talking about this issue, | want to quote
21 M. Miin specifically.
22 Spencer, put up -- put up Exhibit -- I"Il just
23 read it. W don't have to put it up.

24 In his testinmony at 1319 to 1320, M. Cerrard
25 asks hima question:
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1 "Ckay. What |I'masking -- let ne ask the
2 question a little bit differently, M. Min.
3 In | ooking at the docunents that were provided,
4 the financial records provided to you by
5 M. Bidsal or his staff in connection with
6 Green Valley, in order for you to nake
7 adjusting entries for -- to the tax returns you
8 | ssued proper K-1s. Did you consider the
9 al l ocations and distribution schedul e contai ned
10 in Exhibit B of the operating agreenent?"
11 H s answer is at 1320, line 11:
12 “"Answer: \What we did is when there was a --
13 from-- not from-- a distribution standpoint,
14 because we had nothing to do with the
15 distribution. Gay? But the allocation of
16 the -- the accounting effects of the sale of
17 the capital transaction, we allocated the gain
18 fromthe sale of the transaction on the basis
19 of 50/50. The distributions had nothing to do
200 with -- so the distributions were done by -- by
21 M. Bidsal. Wen we were accounting for the
22 transaction, the capital transaction, we
23 allocated the gain fromthe capital
24  transactions 50/50, okay, fromthe accounting
25 standpoint. Cash is sonething different."”
www.oasisreporting.com 702-476-4500
APPENDIX (PX)007374

34A.App.7682



34A.App.7683

Closing Arguments Shawn Bidsal v. CLA Properties, LLC, et al.
Page 1531
1 You can take that down, Spence.
2 So that's -- and that is -- that is the
3 dichotony of the Bidsal position and ours. They have
4 tried to repeatedly focus you on Exhibit A saying
5 Exhibit A says this, Exhibit A says that, but that's not
6 the way this agreenent works. The party -- under the --
7 under Exhibit A it sets forth howthings are to be
8 booked on that, froman accounting standpoint on the tax
9 returns, but they don't -- that has nothing to do with
10 cash flow
11 Now, there was a -- a -- there was a -- a --
12 Spence, 1'd like you to put up Exhibit --
13 There was a di scussi on between you and
14 M. WIlcox regarding allocations, and you asked nore or
15 less the same question that --
16 THE ARBI TRATOR: Right. No, | recall. 1 have
17 notes on that.
18 MR LEWN. And M. WIcox, during that
19 discussion, agreed that allocations for tax purposes are
20 different than distributions. |'mjust going to read a
21 portion of it. This is at 583, line 1. This is you
22 asking the question. Pardon ne. It's actually 582,
23 line 21.
24 "So ny -- that -- Question: So ny question
25 makes sense, | guess, where are those two with
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1 me in ternms of whether Exhibit B says to you
2 the only thing that's separated 50/50 is cash
3 di stributions of profits as defined in
4 paragraph -- in the paragraph belowor if it's
5 broader than that based on Exhibit A?
6 "Answer: (Ckay. So 5.1.1.1, that's -- just to
7 be clear, that's tal king about allocations of
8 I ncome anongst the partners, not distribution
9 of cash. But it's talking about allocations of
10 I ncome anongst the partners.
11 "Question: kay.
12 "Answer: And it's basically saying there, as
13 you just read, all those things, incone, gain,
14 | oss, deductions, all of those things are going
15 to be allocated to the nenbers. Again, not
16 di stributions, but that's what's going to be
17 showi ng up on your K-1 as incone.
18 "Question: Al right.
19 "Answer: And then it says as set forth in B
20 obvi ously '"subject to the preferred allocations
21 contained in Exhibit B.""
22 Take that down, Spencer.
23 Ch. kay. So we had a -- | think this is
24 inportant because -- because it's -- it has to do with
25 your interpretation. Bidsal's -- Bidsal's claimas to
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1 what the specific intent paragraph violates -- violates
2 an accepted rule of interpretation [imting
3 qualifications such as exanples to the cl osest
4 antecedent. |t can perhaps be nmade nost clear by
5 substituting the phrase "office building" -- I'm going
6 to give an exanple now -- "office buildings or
7 residential structures such as single-famly homes."
8 M. Bidsal would urge that the phrase
9 "single-famly hones" not only exenplifies residential
10 structures but also office buildings as he has done in
11 that | ast paragraph. Only if you would concl ude that
12 single-famly hones and office -- are our office
13 buildings can you accept that contention. O herw se,
14 the proper interpretation of the sale of all or a
15 substantial portion of the conpany's assets is just an
16 exanple of a nonrecurring event. It has nothing to do
17 with what is a capital transaction.
18 Finally, the | ast paragraph of -- of the -- on
19 Exhibit Bl think provides match point. It's -- it's
20 clear not only from-- fromthis -- this section but
21 also the specific intention paragraph of Exhibit 4.2 --
22 that M. Gerrard didn't nmention when he was di scussing,
23 you know, how to respond to an offer -- that what
24 M. LeGand was doi ng, even though he wote what he
25 probably figured was conplete, but to avoid disputes, he
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tried to provide what is specifically 4.2 as the

specific intent and here of what Exhibit B intended.
I n other words, no matter what el se was stated,

the deal is, and the deal cannot be clearer, cash

1
2
3
4
5 distributions arising fromoperations is 50/50. Cash
6 distributions fromcapital transactions is 70/ 30.

7 Capital transactions has a nuch broader meaning than --
8 than just a -- you know, a sale of all the assets.

9 Vel 1, does that nmean -- does that result in
10 maki ng what appears before unnecessary? Absolutely.

11 But a court shouldn't interpret a contract as to nake
12 its provisions neaningless. | refer to Phillips vs.

13 Mercer at 94 Nev. 279 and Musser vs. Bank of America:

14 "A basic" -- quote:

15 “"A basic rule of contract interpretation is

16 that every word nmust be given effect, if at al
17 possi bl e. "

18 But that is exactly why in the final paragraph

19 the statements of specific intent were included. By the
20 way, Musser is 114 Nev. 945,

21 Now, | ast point. The sales -- the sales were
22 reported to the IRS as capital transactions. And M. --
23 and that -- but M. Bidsal would say that they're not

24 capital transactions here, but they were on the tax

25 returns.
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1 And then there's this issue of what they call a

2 nonrecurring event. M. Gerrard has offered the

3 prospect that the business was either -- the business of

4 the -- of Geen Valley was to sell. Either they were

5 going to hold everything and sell it all at once, or

6 they were going to sell all the assets |ike a car

7 deal ership.

8 Wll, that -- | questioned M. WIlcox on that

9 at page 478, and | asked himwould the -- would the sale
10 of the three properties be recurring events for purposes
11 of reporting themon the tax forms. And M. WI cox

12 said, "No, | would say they're nonrecurring.” And the
13 question was:

14 "As a matter of fact, you sell a property, it's
15 gone forever; right?

16 "Answer: It's gone forever."

17 You can take that down, Spence.

18 | hope you renenber there was sonewhat of a

19 forceful exchange between M. Gerrard and M. WI cox

20 trying to get himto say that it was reoccurrent- --

21 they weren't -- they weren't nonrecurring events, but --
22 THE ARBI TRATOR: Well, | recall some confusion
23 on his part about what was a recurring event or a

24 nonrecurring event, but...

25 MR LEWN Well, it'sny -- it's ny
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1 recollection that M. Gerrard alnost had to throttle him
2 to get himto wthdraw the concession that he had nade
3 that the three sales were nonrecurring events. That was
4 ny -- that's ny recollection of it.
5 So he asked himrepeatedly -- repeatedly, and
6 then he got the sane answer that he gave ne. Got him--
7 repeated it again, same answer he gave ne. He finally
8 asked after -- | think there it was a third time, he
9 said nonrecurring. But after, again, for the fourth
10 time, he finally said the sales were recurring.
11 So there was anot her discussion that you had
12 with M. WIlcox where -- where M. WIlcox admtted that
13 M. Bidsal's interpretation about what triggers the
14 waterfall doesn't work. And that's at 378, |ine 4,
15 through 381, line 21. And there's -- it goes on for
16 nmany pages there, but the -- but at the end -- and |I'm
17 not going to read them because it's going to take too
18 nuch tinme, and |I'mconcerned about that. But during --
19 in this discussion, M. Wlcox admts that -- in essence
20 that what M. -- that M. Bidsal's interpretation of
21 Exhibit B doesn't work.
22 As a matter of fact -- as a matter of fact,
23 that testinmony -- the -- let me -- let me just read it,
24 a portion of it. Do you want ne to read it? Because |
25 can read a portion of it here beginning at page 379,
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1 line 6 where you point out the fact that -- the question
2 Was:
3 "You can't sell all eight and distribute al
4 the sal es proceeds 50/50 because the assets are
5 gone, and the nmenber who has the
6 di sproportionately higher capital contribution
7 I's never -- never is able to recoup that. So
8 at what point in that hypothetical would the
9 speci al allocation have been triggered so that
10 the nmenber with the higher capital contribution
11 woul d be able to recoup it? Does that question
12 make sense?
13 "Answer: Yeah, | understand the question. And
14 that really gets to the heart of why there
15 IS -- the operating agreenent sinply isn't
16 clear. There's anbiguity in it. Because the
17 operating agreenent says -- on its face says
18 distribute the assets. |If you sell one a year,
19 you never get to -- you never get to
20 substantially all the assets. | nean, when do
21 you get to that? So that's really your
22 question --
23 "Question: Right.
24 "Answer: -- is when does it get triggered.
25 "Question: You're the accountant for this, and
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1 there's a sale of one a year.
2 "Answer: So under that scenario, at sonme point
3 Iin tinme you' ve got to step back and say, well,
4 this doesn't work. It doesn't work."
5 |'mgoing to leave it at that, but --
6 THE ARBI TRATOR. What's the rest of the answer?
7 | didn't see the rest of the answer.
8 MR LEWN. Put up the -- put up the rest --
9 put it up again. It would be 380, line -- line 5.
10 THE ARBI TRATOR | nean, you don't have to read
11 it to nme. But, yeah, just leave it up for a second, and
12 | canread it.
13 No, go back.
14 MR LEWN. To page 380. That's right.
15 THE ARBI TRATOR: Al right. Al right.
16 MR LEWN:. | actually think we ought to read
17 the rest of the testinmony on this. W should read it
18 all into --
19 THE ARBI TRATOR  Well, | nean --
20 MR LEWN:. You can read it.
21 THE ARBI TRATOR: We can just refer to pages 380
22 and 381 of the record. | don't know that we have to
23 read it into the record, frankly, but I would Ilike to
24 just take 30 seconds and read it.
25 MR LEWN. Wuld you |like to read your entire
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1 dial ogue
2
3
4
5
6
7
8
9
10
11 had them
12
13

23 fast.

t hat when we had up page -- the page 379, that you were

able to see the predicate of this question.

14 right. But thank you.

16 for the allocated cost and only the cost was all ocated
17 70/ 30, CLA would | ose 70 percent of the portion

18 allocated to the common --

22 over. And, Dawn, just let me know if I'mtalking too

25 allocated cost on the cost segregation schedule, and

Page 1539
wth hin W can put it back.
THE ARBI TRATOR No, | saw the rest.
MR LEWN: Ckay.
THE ARBI TRATOR:  You had it up there.
kay. You can go to 381.
Ckay. Al right. You can go on.
MR LEWN. | want to make sure that you --

THE ARBI TRATOR No, you had it up there. You
all up there while you were tal king.

MR LEWN:. Very well.

THE ARBI TRATOR 378, 379, 380, 381. Al

MR LEWN:. So if all the buildings were sold

(The court reporter interrupts for
clarification of the record.)

MR LEWN I|I'msorry. |I'mgoing to start

If all of the buildings were sold for their
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1 only that cost, CLA -- and allocated 70/30, CLA would

2 |lose 70 percent of the portion allocated to the comon

3 area, which would -- which could not be sold for nuch of

4 anything. And as you -- and as you pointed out in

5 the -- in your questions, not treating each sale as a

6 capital event calling for application of the waterfall

7 would result in CLA never recovering its |arger

8 investnent.

9 Now -- and | want to point -- | want to focus
10 in on that. Here's what happens. Let's say this -- and
11 M. Cerety talked about this. This property -- let's --
12 as | nmentioned earlier, there's no termnation date on
13 this LLC and if you're -- if you can only -- if you're
14 only going to allocate 70/30 -- only going to allocate
15 50/50 until there's a sale of all the assets, what w |
16 happen is that because M. Bidsal is getting a 50
17 percent allocation on -- on profits, his capital account
18 is going down and M. -- and M. Colshani's capital
19 account is going up. And that's really what -- what
20 called M. Golshani's attention to the fact that the
21 noney is not being distributed properly.

22 So you end up with a situation where

23 M. Golshani gets all of -- M. Bidsal gets all of his

24 noney back, and M. Golshani is still at -- is basically

25 still at his original capital investment. That -- |
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1 submt that cannot be the intent of the parties or a
2 proper interpretation of this agreenent.
3 THE ARBI TRATOR: You said that's not really
4 what happened, though; right? | nean, for B and E, they
5 were sold for an amobunt in excess of their -- their
6 value attributed to themon the cost segregation report,
7 and 70 percent of that cost segregati on amount was
8 distributed back to M. Golshani. So -- and then the
9 ogain, the profit beyond that amount, was distributed
10 50/50. So it didn't really -- | nmean, there's a
11 hypothetical where it could occur the way you | ust
12 tal ked about and the way that | brought up with
13 M. WIlcox, but at |east as to those two properties --
14 and we'll set aside the 1031 for now -- it didn't really
15 happen that way; right?
16 MR LEWN. That's true, it didn't happen. But
17 we all remenber, I'msure -- |'msure you renmenber 2008
18 in Nevada --
19 THE ARBI TRATOR | know - -
20 MR LEWN:. -- and so we have to | ook at what
21 the parties intended when they went into the agreenent,
22 and what they intended was M. Gol shani wanted to get
23 his noney back as quickly as possi bl e.
24 So -- so the deal was you -- we're going to
25 split -- the noney that you were earning by managi ng the
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1 properties, the rent and the -- and the interest you get
2 the 50 percent of, but if there's a capital transaction,
3 we start -- we start to reduce the capital disparity
4 between us.
5 THE ARBI TRATOR: Right. And that goes back to
6 the argunent it's sort of presupposing that there was an
7 intent not to just treat this as rental property
8 throughout but to treat it as -- as, you know,
9 properties that we could parcel out and sell.
10 MR LEWN:. Right. And then you have -- and
11 you have M. Bidsal who says now we never -- we are
12 going to sell themall as a unit, and we have
13 M. Colshani says -- who says -- who says he gave the
14 instructions to LeGand uncontroverted that -- | nean,
15 vyou know, ny -- other than the noney was supposed to be
16 on capital transactions --
17 THE ARBI TRATOR: Ckay.
18 MR LEWN. -- distributed.
19 THE ARBI TRATOR | understand. Ckay.
20 MR LEWN. Ckay. Thank you.
21 And | want to point out that M. Bidsal, who
22 said -- M. Bidsal -- confirnmed by M. Min that
23 M. Bidsal never asked M. Main how to distribute funds,
24 what constituted capital transactions. He nmade all of
25 those decisions about what to distribute -- about --
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1 about making the distributions by hinmself. And that is
2 shown in the testinony of M. Min at 1319 through 1320
3 and M. Bidsal's -- and M. Bidsal's testinmony at 778,
4 lines 5 through 12, and M. Main's testinony at 1348
5 through 1349 and 1350.
6 Ckay. | read that. GCkay. So |I've gone over
7 the -- |I've gone over the sales. |[|'ve gone over the --
8 let's see, I'd like to talk about depreciation.
9 Under the -- under Exhibit 8, depreciation was
10 allocated 50/50, and we contend that one of the
11 overdistributions that M. Bidsal nade was that he -- he
12 distributed cash that was nmade available by virtue of a
13 depreciation expense 50/50 instead of 70/30. So we're
14 not really distributing the depreciation, we're -- it's
15 actually the depreciation is an -- is an expense.
16 There's no disagreenent about that. And that -- and
17 that -- that this frees up nore cash, nore cash
18 that's -- that is not ordinary in- -- not ordinary part
19 of operations, but it's sonething else.
20 Depreciation is an accounting recordation of
21 events. The -- and the exception for depreciation is in
22 the real world results -- neans that noney that woul d
23 ordinarily be available to restore property because it
24 is wearing out over tine, you need noney to make those
25 capital expenses -- to make those capital inprovenents.
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1 What M. Bidsal did instead of putting the
2 nmoney towards -- into nmaking capital inmprovenents or
3 holding in reserve, he distributed the noney. So -- and
4 that -- and the -- | think it's generally accepted that
5 the depreciation expense is the recordation of a capital
6 event or a decline in -- fromusage in real property is
7 recogni zed.
8 Now, M. Main -- M. Miin said at page 1325
9 that -- and I'mjust going to read -- |'mjust going
10 to -- this is a question asked by M. Gerrard that -- he
11 says that, quote:
12 "Is depreciation an ordinary incone itemor a
13 capital itenf
14 "And a -- and depreciation is a reduction of
15 ordinary inconme, rental income. So it's
16 actual |y an ordinary deduction. And when you
17 sell the property, it actually gets recognized
18 as part of the gain, and there's a recapture.”
19 You can take that down, Spence.
20 And as | read earlier, and M. WIlcox testified,
21 that ordinary incone is different than cash flow. So in
22 order to arrive at ordinary income, you deduct
23 appreciation. That's at 476, line 11.
24 So what happens, the depreciation reduced the
25 anmount that ordinarily would have been distributed on a
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1 50/50 basis as ordinary incone fromoperations. Because
2 it's not. Because depreciation reduces the anount of
3 ordinary incone.
4 You can take that down, Spence. |'m okay.
5 And there's -- and M. WIlcox admtted that
6 there's nothing in the operating agreenent that says
7 that -- that -- that says that the -- let ne start and
8 then say again.
9 M. Wlcox testified that cash is not part of
10 the ordinary incone since ordinary incone is after
11 depreciation. He said that twice. He said it at 497,
12 line 7, through 498, line 12, and he said it at 547,
13 line 20, through 548 line 17. And in that |ast passage,
14 he admtted that there's nowhere in the operating
15 agreenent that -- where it says that M. Bidsal is
16 entitled to receive distributions on a 50/50 basis from
17 depreciation. He said it clear out.
18 So if you were going to -- if you were going
19 to distrib- -- if you were going to allow cash that
20 becones avail abl e on account of depreciation, it takes
21 wvirtually --
22 Spencer, | don't need that anynore.
23 -- it vitiates the whole nmeaning of the -- of
24 the specific definition of what is profit from-- what
25 constitutes profit if it's distributed 50/50. And in
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1 this context | want to -- | want to focus on sonething.
2 M. WIlcox and M. Miin both said the depreciation gets
3 recaptured. So if you have $100, 000 of expense, you
4 have $100,000 of profit on a sale, that depreciation --
5 you got to -- you got to account for that, and you have
6 to pay taxes on it. And as long as M. -- as long as
7 CLA and Bidsal were partners or nmenbers of CLA, the
8 recapture would affect themequally in the way that the
9 depreciation was all ocated, again, for tax purposes.
10 THE ARBI TRATOR: Just for the record, nenbers
11 of GVC, not nenbers of CLA
12 MR LEWN:. Right. Menbers of Geen Valley.
13 But what M. W/l cox ignores in connection with
14 his conclusions on depreciation is what happens after
15 CLA buys M. Bidsal's interest? That nmeans that when
16 that -- when that depreciation expense is recaptured in
17 the sale, CLAis going to be -- is going to have to pay
18 the taxes on the interest because M. Bidsal is no
19 |onger a nenber.
20 So it makes sense -- it makes sense that
21 that -- that depreciation -- the nonies that are nade
22 available by way of depreciation are not considered
23 profits from-- fromordinary inconme divided from
24 operations. Because otherw se under this context -- and
25 | don't -- | don't know whether the parties thought
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1 about this or not. |'d say they probably didn't. But
2 in this context the depreciation -- the depreciation
3 would be -- the recapture would be totally CLA's
4 responsibility. And, again, Bidsal never sought advice
5 fromMin as to howto distribute the cash nade
6 available on account of the depreciation deduction.
7 That's -- that's by Main's testinony at 1352, line 21
8 through 25.
9 So now we cone down to -- and in M. Cerety's
10 schedul es, he accounts for the -- all of the
11 distributions relating to depreciation, and | submt
12 that if you -- if you don't allow those -- if you don't
13 acknow edge that those -- those -- that noney should
14 have been distributed 70/30, then CLA's got a double
15 whammy. On one hand it's -- it's not getting the 70 --
16 it's not -- M. Bidsal is getting 20 percent nore of the
17 distribution than he should have been entitled to. And
18 nunber two, CLA is going to have to pay the taxes on the
19 recapture.
20 |'d like to talk -- and I"'mreally -- |'m
21 skipping a | ot of pages here.

22 THE ARBI TRATOR And, | nean, we've been going

23 about two hours on yours. So -- and that's about what

24 M. -- M. Cerrard used. So are we getting to the

25 finish?
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1 MR LEWN:. | have probably -- | have -- we're
2 getting closer there. | don't think it's going to go
3 nore than 20, 30 mnutes. Probably |ess.
4 THE ARBI TRATOR: An extra 20 or 30 m nutes?
5 MR LEWN. | have -- probably another -- yes,
6 somewhere in that range, Your Honor. Look, |'m
7 attenpting to give you -- to provide you with the
8 wevidence that | think is inportant.
9 | want to talk about -- briefly about the
10 311,000. What M. Cerrard didn't nention is that that
11 was reported as interest, but both accountants
12 said M. Main, who M. Cerrard wants to hold up as the
13 epitonme, as the pinnacle, of accounting expertise,
14 didn't do it right. He allocated his interest. Be that
15 as it may, it doesn't make any -- the issue is under the
16 deed in lieu agreenent, a portion of the, quote, rent is
17 alloca- -- is paid for periods before CLA acquired the
18 note. Not CLA. Geen Valley acquired the note. And it
19 is that period -- it is that -- only that amount that is
20 subject to the 70/30 because as M. -- as M. WI cox
21 acknow edged that -- that -- and M. Cerety

N
N

acknowl edged, the -- the portion of rent which is

N
w

all ocable to a period before they acquired the note

24 would be a return of capital, period.
25 So in M. Cerety's schedule, he's allocated a
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1 portion of that 311,000 as a -- only for that period
2 that is prior to acquiring the note. W agree that
3 whether it be interest or rent, it makes no difference,
4 after the acquisition of the note, M. Bidsal gets 50
5 percent of that. But before -- the period -- before
6 June 3rd, it is allocable.
7 And the statute of limtations wth that
8 issue -- | think | nentioned before that the statute of
9 Ilimtations has no bearing on the issue of the -- of the
10 determ -- at this point on -- on this point in the
11 determnation of what is unreturned capital. It's not
12 like -- it's -- this fornmula is being decided now And
13 we have previously provided you with sone | aw on what we
14 think is the issue having to do with the statute of
15 limtations. |'mnot going to repeat.
16 Regardi ng prorations, it had to do with the
17 security deposits. M. WIlcox just made -- nade that
18 analysis up. There's no accounting principle that
19 allows a liability to be reduced by cash on hand.
20 M. -- M. Wlcox's theory was, well, we have a -- we
21 had a $68,000 liability, but they always had -- the
22 already -- always had noney. There was nothi ng that
23 would -- there's nothing that -- there's just no
24 accounting principle that accounts for it.
25 And M. WIlcox agreed at -- at -- and
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M. WIcox agreed at page 567 at line 12 through 568,

line 7, that security deposits are shown as a liability
on the financial statements of Green Valley, and under

general ly [sic] accounting principles, regardl ess of

1
2
3
4
5 whether or not the landlord has noney in the bank to pay
6 the security deposits, the obligation to pay the

7 security deposits is still aliability. The answer is

8 "yes." And he's de- -- and he ends up that the anount

9 of security deposits should be shown on the financial

10 statenents, if any, and the answer is "correct." And

11 they are shown on the Geen Valley financial statenents.
12 So | think that that addresses that.

13 Now, the -- M. Gerety has provided you with

14 schedule -- with scheduling, his Exhibits 200 and 202.
15 200 is the three pages we tal ked about earlier this

16 norning.

17 THE ARBI TRATOR: Right.

18 MR LEWN:. It goes on a year-by-year basis and
19 he --

20 Well, you don't have to put the -- don't put

21 this up, Spence. | don't need it.

22 But on a year-by-year basis, he goes through

23 what the distributions -- what the distributions were --
24 are pursuant to the tax return, what they should have

25 been under the operating agreenent, and what the
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1 difference is in the context whether there's an
2 overdistribution or not. Interestingly, M. Cerrard
3 doesn't nention this. He doesn't give any explanation.
4 | nean, there's -- let me -- let me start over.
5 Even using the tax return financial statenents
6 shows that M. Bidsal's capital account as of -- as of
7 the end of 2016 was -- had been reduced to $730, 000,
8 roughly. M. Gerety gives himnore credit for that.
9 He -- he gives him-- he actually adds back -- he
10 actually adds back noney -- assune that he adds back --
11 he actually adds noney back, apparently, because he
12 cones up to a figure of --
13 THE COURT REPORTER: Repeat the figure, please.
14 MR LEWN:  $840, 643.
15 But that assunes -- that -- but with that, that
16 assunes that M. Bidsal returns $289, 351, which is the
17 anmount of his overdistribution as of that date. So that
18 neans that -- that means that he has to submt a -- that
19 in order to have credit for the 840- -- 840,643, he has
20 to return back 289,000 and sone change.
21 Then he addresses the post -- the post-sale
22 distribution or the post-2000, Septenber 2000
23 distributions. And he -- those -- those total for an
24 additional $505,000, and that does not include any of
25 the distributions that were made -- it's $56, 000, which
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1 vyou actually pointed out during the discussion with
2 M. Cerety.
3 So if you decide -- if you determne -- and if
4 you determne -- I'mnot going to go -- | wasn't going
5 to go through -- I'"'mnot going to go through year by
6 year because it's set forth on the schedule, and | think
7 it's pretty self-explanatory, unless you had some
8 questions about any of these -- any of the particular
9 items. But | think you'll find that they're all
10 consistent with what |'ve been discussing.
11 Now, one of the -- one of the -- one of the
12 principal bases fromM. Gerety, however, is to
13 determne what is a capital transaction. And M. GCerety
14 didn't substitute his own interpretation of the capital
15 transaction as M. Gerrard suggested. There is no
16 definition of what a capital transactionis. So if you
17 don't -- if there is no definition of a capital
18 transaction, you have to |look -- you have to | ook at
19 what's accepted under the general -- or generally
20 accepted accounting principles.
21 And you have two issues with respect to cash
22 transaction: You have sales of property, and you have
23 distributions over ordinary inconme, both of which
24 M. Cerety said were capital transactions. And | can
25 quote you -- | can find his testinony about that, if you
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1 need it, but -- but he said -- but he said specifically
2 that -- that any distribution in excess of ordinary
3 incone by virtue would be, in essence -- would be, in
4 essence, a return of a capital transaction and a return
5 of incone. And that's how he has -- that's how he
6 has -- those are sonme of the calculations he did in
7 preparing his Exhibit 200.
8 Now, you had a discussion with himat page 918,
9 Iline 10, through 919, line 22, when you were asking him
10 about his two alternatives. And he -- and he
11 basically -- he basically explained, and | think it's
12 pretty clear, that Alternative A was using the capital
13 account at the time of the sale and accounting for al
14 the return -- all of the returned capital, and B was
15 wusing the initial capital -- or C, | guess it is, the
16 way it's labeled. Cis labeled as the initial capital
17 contributed by the parties allocated to the various
18 properties that were still in existence.
19 It makes no -- the last part using the initial
20 capital -- using the initial capital doesn't nake --
21 doesn't really nake any sense. But no one is -- and no
22 one -- no one has suggested that that would be a
23 reasonabl e approach.
24 | want to talk -- | just want to talk briefly
25 on a -- on the -- a couple of other issues. Renenber,
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1 Your Honor, | wanted to brief some of this stuff, but
2 you didn't want a brief on it. | understand why. But
3 we have two issues, a couple issues.
4 One, CLAis entitled to interest. CLA wuld be
5 entitled to interest on the wongful distributions that
6 he made to hinself. Seem ngly, once you -- if you
7 determne that the distributions were in excess of what
8 was allowed, then CLA would be entitled to interest on
9 that because it should have been -- had that noney.
10 The interest rate should be determ ned by the
11 case under Kerala Properties, K-e-r-l-a [sic] Properties
12 vs. Famlian, 122 Nev. 601, and shoul d be cal cul ated
13 fromthe date of each distribution.
14 THE ARBI TRATOR: Do you agree that if | don't
15 find that the effective date is Septenber 2nd, 2017, that
16 as a nenber M. Bidsal is entitled to the distributions
17 that occurred thereafter?
18 MR LEWN Yes.
19 THE ARBI TRATOR Ckay. And so there woul dn't

N
o

be any interest on that.
MR LEWN. No. There wouldn't be any interest

N DN
N

on that, although --

23 THE ARBI TRATOR:  (kay.
24 MR LEWN -- | think you have a couple
25 different dates you could go from You could go from
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1 the date of the Septenber 2. You can go fromthe date
2 of arbitra- -- the judgnent. But if that's -- if that
3 is the effective date -- I'mgoing to touch on that in a
4 mnute because | think that's a very inportant issue,
5 and it has to do with a | ot of noney.
6 THE ARBI TRATOR: \Were are we at with the
7 Suprenme Court?
8 MR LEWN. The matter has been briefed. It's
9 been briefed. | expect -- | think we're going to -- you
10 know, | have talked to -- | have talked to Jima couple
11 of times. | think we're probably looking at six to
12 eight --
13 THE ARBI TRATOR  \What ?
14 (The court reporter interrupts for
15 clarification of the record.)
16 MR LEWN:. | think we're probably | ooking at
17 six to eight nonths before that gets -- but it -- it's
18 been fully briefed.
19 THE ARBI TRATOR: All right. Al right. Go
20 ahead. | nean, maybe hit that issue. W have about
21 four and a half hours of argunent on about three and a
22 half days of testinony.
23 MR LEWN:. | don't have nuch -- | don't have
24 nmuch to say on this. Al I'"'msaying is there's two --
25 there's two interest rates that need to be -- that need
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to be addressed here. Nunber one, there's the pre- --

there's the prejudgnent interest rate, which is

control l ed by Kerala. Nunber two is the -- there is
a-- there's an interest rate under the statute which
IS -- which determnes on the -- as -- is a postjudgnent

interest rate. And M. W/ cox used a wong interest
rate and so did M. Gerrard [sic] in his calculations.

So -- so the -- | believe that the proper
Interest rate to be applied would be 5 and a half
percent except -- except with respect to the attorney's
fees, which is subject to the postjudgnent interest
rate.

My next point is that CLAis entitled to an
offset. |If you -- when you go through -- when you --

the way -- the way M. Cerety's -- | think he's taking
Alternative A and -- and use that as the basis, add back
the 80- -- add -- but using -- adding back the 81,767 to

determ ne COP and then -- and then | think that -- and
then adding -- and then subtracting the w ongful
di stributions plus interest fromthat purchase price and
t hen dependi ng on how you want to deal with credits
could be -- addressing the post sale, the post sale
di stributions and attorney's fees and other things.

But we are -- but as a matter of |aw under -- |

can't even pronounce this -- I'mjust going to -- |I'm
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1 going to cite the Aviation Ventures case. It's Aviation
2 \Ventures vs. Joan Mrris, Inc., 121 Nev. 113, where the
3 court stated:
4 "Setoff is an equitable renedy that should be
5 granted when justice so requires to prevent
6 Inequity. Setoff is a formof a counterclaim
7 whi ch a defendant may urge by way of a defense
8 or to obtain a judgnent for whatever bal ance is
9 due. "
10 And it goes on about -- it goes on on that. So
11 it -- the -- | think that -- and then -- well, | believe
12 that we are entitled -- CLAis entitled to an offset,
13 entitled to an offset for the -- I'"'mgoing to use the

14 Septenber 2 date for the -- the post-Septenber 2 date
15 distributions that you -- if you agree they need to be
16 returned, plus interest, and for the attorney's fees

17 that were awarded under the judgment in the event that

18 the appeal is denied.

19 THE ARBI TRATOR: Say that again. An offset for
20 the attorney's fees that were awarded by --

21 MR LEWN:. Well, we have -- under arbitration
22 nunber one that's this -- nothing that we do here is

23 really going to become final until that Nevada -- until

24 that case -- the appeal is decided.
25 THE ARBI TRATOR: Ri ght.
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1 MR LEWN:. So in that case, in that matter,
2 the CLA was awarded attorney's fees of $298,000 and sone
3 change. | don't renenber the --
4 THE ARBI TRATOR: Right. So anything I do would
5 be exclusive of any order that Judge Haberfeld nade as
6 to fees.
7 MR LEWN. That's right, but we -- but --
8 but -- and anything you do is still going to be subject
9 Dbecause they are only going to be final when the Suprene
10 Court rules.
11 THE ARBI TRATOR:  Ahhh --
12 MR LEWN Well, what | nean is -- is that --
13 THE ARBI TRATOR: -- yes and no. Yes and no. |
14 nean, the -- the -- that's a good question. | hadn't
15 thought about that. The arbitration provision, just
16 |ike Judge Haberfeld interpreted it, has a fee
17 provision. Qbviously his award of fees woul d be
18 conditioned upon the Suprene Court affirmng that
19 decision; right?
20 MR LEWN Right.
21 THE ARBI TRATOR But there's a -- that fee
22 provision would apply -- the fee provision in the
23 operating agreenent applies to this proceeding as well,
24 and I'mnot sure that if nmy jobis to -- to sort of,
25 anong other things -- let's just narrowit down -- to
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1 set a price for the transaction that Judge Haberfeld
2 approved whether there's -- whether there's going to be
3 a fee award one way or another for this proceedi ng and
4 whether that is dependent at all or conditioned at al
5 upon what the Supreme Court does. |'mnot sure that it
6 woul d.
7 |f the Supreme Court affirnms Judge Haberfeld,
8 whatever fee award is in this -- is made in this
9 proceeding, in ny proceeding, gets tacked on or offset
10 sone way. |If the Suprene Court reverses Judge Haberfeld
11 long after |'ve reached a decision, there's an award
12 which includes a fee award, |'mnot sure that -- that
13 the fees in ny case woul d be dependent on what the
14 Suprenme Court does.
15 Does that make sense?
16 MR LEWN:. | think that nakes sense, Your
17 Honor. M point is that the transaction can't be
18 concluded now until the Suprenme Court rules. |If the
19 Supreme Court upholds the award --
20 THE ARBI TRATOR: | agree with that.
21 MR LEWN. -- and then -- then -- then your
22 decision should make -- it should address as a possible
23 offset the attorney's fees that were awarded to --
24 because we can't close the transaction until then --
25 should offset the attorney's fees that were awarded in
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1 the case nunber one.

2 THE ARBI TRATOR: [I'mnot sure it's an offset on

3 the purchase price as nmuch as it is there's just an

4 order out there for fees.

5 MR LEWN. And that's ny point. | think we're

6 entitled to offset. And that's what -- | think the

7 authority that | provided you. There's other authority

8 as well. I'mgoing to -- the -- there is a U S. Suprene

9 Court decision. It's Studley vs. Boyl ston,

10 B-o0-y-l-s-t-o0-n, National Bank, 229 U S. 523.

11 There's -- there's a nunber of -- but | think the -- |
12 think the Nevada authority, which is also referred to,
13 and their authority is nore than persuasive, that

14 authority also referred -- is also identified in -- by
15 the Bankruptcy Appellate Panel in the case of In re RCS
16 Capital Developnent, LLC, vs. RCS Capital Devel opnent,
17 LLC, 213 W, is Westlaw, 3618550, Ninth Circuit.

18 THE ARBI TRATOR Al right.

19 MR LEWN:. Ckay. So | just want to touch on

20 sone of M. Bidsal's defenses.

21 First of all, the tender issue. As | nentioned

22 at the outset, the tender issue is gone. It hasn't

23 been -- it is -- it was subsuned in the judgnent, and it

24 was -- so was the clained law relating to specific

25 performance. It's gone. |It's an issue that woul d have
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1 been an appropriate -- would have had -- had to have
2 been raised in the first arbitration and in -- and in
3 the -- and in the -- and in connection with the judgnment
4 of the -- in the district court.
5 And even the -- but | just want to point out
6 the authority -- the authority that M. Gerrard
7 specifically referred to in the 7510 Perla Del Mar case,
8 458 P.3d 348 at 351 (2020). The Court stated:
9 "An actual tender is unnecessary where it is
10 apparent the other party will not accept it.
11 The | aw does not require one to do a vain" --
12 (The court reporter interrupts for
13 clarification of the record.)
14 MR LEWN:. The |aw does not -- let nme start
15 over.
16 "An actual tender is unnecessary where it is
17 apparent the other party will not accept it.
18 The | aw does not require one to do a vain and
19 futile thing. Tender of an amount is waived
20 when the party entitled to paynent, by
21 decl aration or by conduct, proclains that, if a
22 tender of the anobunt due is made, an acceptance
23 of it will be refused. A fornal tender is not
24 necessary where a party has shown by act or
25 word that it would not be accepted if nade.”
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1 Look, I'mnot going to -- we have the whole --
2 THE ARBI TRATOR: Yeah. | mean, we've been
3 through that a couple tinmes, and it's been Dbriefed, and
4 | think it appears in one or two of ny orders.
5 All right. Here's what we're going to do.
6 W're going to take about a five-mnute recess. After
7 that -- it's been over two and a half hours, and | know
8 sone of it was ny questions -- M. Lewin, I"'mgoing to
9 give you about five mnutes to wap up after that.
10 M. -- during the break, M. Gerrard, use that
11 time to narrow the focus of any rebuttal to about ten
12 mnutes. And since the surrebuttal is only as to the
13 counterclaim I'Il give another five mnutes after that
14 for M. Lewin. Al right? So let's take five m nutes.
15 (A recess was taken from1:45 p.m to
16 1:51 p.m)
17 THE ARBI TRATOR: Al right. Ready to go back
18 on the record. Sanme persons present.
19 M. Lew n.
20 MR LEWN. Thank you, Your Honor.
21 So -- so to summarize, the -- if you decide
22 that you are going to award interest, Your Honor, as |
23 said, the interest calculation presented by M. WI cox
24 and M. Gerrard is post judgnment interest, and they're
25 not entitled to interest before -- without -- before the
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1 judgnment, nunber one.
2 Nunber two, on the issue of the date, the
3 closing date, this transaction should have closed in
4 Septenber. It should have closed -- the only reason why
5 it didn't was M. -- M. Bidsal refused to proceed to
6 close the deal. It would be manifestly unfair to allow
7 M. Bidsal or any contracting party to breach a contract
8 and then -- and then to continue to get benefits from
9 that contract because he refuses to close the deal.
10 This is -- that is -- | don't know any -- |
11 don't know -- | don't know any concept of |aw that
12 either is -- is conmon |aw or equity, that allows a
13 breaching party to benefit by his own w ongdoing. And
14 that is what M. Gerrard and M. Bidsal are urging in
15 this case.
16 THE ARBI TRATOR: So are you saying that if |
17 find the effective date to be, essentially, you know,
18 when the Nevada Suprene Court would hypothetically
19 affirm Judge Kishner, that whatever that anount,
20 purchase price amount, is, that CLAis entitled to
21 interest on that anount from Septenber 2nd, 2017,
22 forward?
23 MR LEWN. I'mtalking about -- yes -- that's
24 correct, Your Honor. The answer being -- the answer is
25 because the transaction shall close, and if M. Bidsal
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1 had been forthright and raised these issues in 2017 to
2 begin wth, it could have been -- it would have been
3 resolved in 2017, maybe 2018.
4 THE ARBI TRATOR: | mean, | -- what |'m having
5 trouble with is let's say hypothetically |I cone up with
6 a purchase price. | don't care. Pick out whatever it
7 is. 1. -- | don't know, whatever, split the difference,
8 1.5 mllion. Okay. But that's an anount that CLA is
9 going to pay M. Bidsal for his interest; right?
10 MR LEWN:. That's correct.
11 THE ARBI TRATOR: And that we shoul d deduct from
12 that, interest on a cal cul ated annual basis to reduce
13 that numnber.
14 MR LEWN. The interest --
15 THE ARBI TRATOR | don't understand the point
16 of it. Because interest is supposed to be the other
17 way.
18 MR LEWN. No, no, | --
19 THE ARBI TRATOR If M. Bidsal -- | nean,
20 let's -- | guess the way | was -- let ne change the
21 hypothetical. Let ne say -- let's say | accept
22 everything that M. Cerety and you have put down, and
23 the purchase price is whatever, 1 -- | forget -- | had
24 his final nunmber. \Whatever it is, his final nunber,
25 which mght nean that -- that you m ght be the
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1 prevailing party even, but anyway, for purposes of
2 interest, you're saying that | would take that anount
3 and sonehow cal culate interest on that anmount to act as
4 an offset to what M. Golshani has to pay M. Bidsal for
5 his interest?
6 MR. LEWN:. No, no, Your Honor. |'ve got two
7 issues on this. No, that -- when |'mtalking about
8 interest is that it's on the -- on the distributions
9 that M. Bidsal took that were the w ongful
10 distributions. So distributions beforehand were
11 289,000. Those distributions, the interest should be
12 calculated on that on a -- on -- fromeach date. The
13 interest on the 500- -- 500- -- $500, 500, interest
14 shoul d be cal cul ated on those fromthe date of those
15 distributions. Not -- not -- so -- so let nme give you
16 an exanpl e.
17 THE ARBI TRATOR: Ckay.
18 MR LEWN:. If the business of Geen Valley was
19 a bank, if Geen Valley was a bank and it had a mllion
20 dollars in cash -- it had a mllion dollars in cash and
21 M. Bidsal -- and instead of closing on a date,
22 M. Bidsal wthdrew the noney and then -- and then
23 closed later, you wouldn't say that -- you wouldn't say
24 that he was entitled to withdraw the noney if we had
25 a -- if we had a contract to buy the bank at a -- at
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1 a -- his nenbership interest at a fixed price.
2 The sane thing is here. He has deval ued the
3 asset that -- he has devalued the asset that -- that
4 Geen Valley -- sorry. He has deval ued the nenbership
5 interest that Geen -- that CLA was buyi ng by
6 wthdraw ng cash out of the -- out of a bank --
7 THE ARBI TRATOR: Right. But the --
8 MR LEWN:. -- and the interest is only --
9 THE ARBI TRATOR  -- part of ny hypothetical was
10 that | don't find that the effective date is Septenber
11 2nd, 2017.
12 MR LEWN:. If that -- if that's the case, then
13 the interest should be -- should be cal culated on the
14 289, 000 because he was still a menber -- he had -- as
15 of -- as of 12/31/16, he had wongful distributions of
16 289, 000.
17 THE ARBI TRATOR: Al right.
18 MR LEWN. That noney he wongfully
19 distributed to hinself, and there may be --
20 THE ARBI TRATOR: All right.
21 MR LEWN -- wongfully distributed to
22 hinself and then maybe -- and then M. -- as M. Cerety
23 pointed out, there may be sone adjustnents on that 5- --
24 on the 500,000 as well. The point is --
25 THE ARBI TRATOR Al right. | think
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under st and now.
MR LEWN:. But | would think -- | would think
the best way of handling that is to defer that, the

Interest calculations, until at sone point when we know

1
2
3
4
5 after your decision what's the wongful distribution,
6 what the end date is, things |ike that.

7 THE ARBI TRATOR: All right.

8 MR LEWN:. The other point that | was making
9 is -- the point that | was really nmaking is that the
10 idea that M. Bidsal could breach the contract, not

11 close -- and not close and then w t hdraw noney and

12 then -- and then to have -- to have the closing date
13 deened to be sone date in the future is just unfair.

14 That allows himto breach his contract and to benefit by

15 it. It's -- how does that work? It doesn't -- every
16 time it -- and now on top of it, he now said he -- oh,
17 and now we get it -- we delayed the closing. Now we

18 want you to pay us post judgment interest on it and want
19 nmanagenent fees even though -- on these things.

20 So the issue that | wanted to close with is the
21 date of the sale. Regardless of the issue of what the
22 purchase price is, renmenber, we wanted to change

23 managers. W wanted to get M. Bidsal out. W wanted
24 to -- you know, so he didn't have to -- he didn't have

25 the obligation to manage the property. He didn't want
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1 to be part of it. W wanted to have a third-party
2 manager. He resisted every effort. And by doing so, he
3 basically has built hinself up toit -- not -- a
4 claim-- all right. A-claim-- | breached the contract.
5 I'"mnot selling.
6 And this assunes, by the way, that we win the
7 appeal. But | breached the contract. |'mnot selling.
8 In the neantinme, I'mgoing to hold on. [|'mgoing to
9 earn interest on the noney that -- that you owe ne at a
10 rate that's nmuch higher than | could ever get in a bank.
11 And by the way, | want managenment fees for the
12 managenent that you didn't want to begin wth.
13 This would be a travesty. It literally would
14 be -- it would be allow ng soneone to breach a contract
15 and then benefit fromit. Sounds |ike a -- sounds |ike
16 a good -- good business tactic, by the way. |If | could
17 do it nyself, who knows, but it's not fair. It
18 shouldn't -- and the date -- the date of the sale
19 should -- sale should be Septenber.
20 And by the way, | don't think that's unusual.
21 A lot of tines in specific perfornmance cases when
22 there's rent and things, those rents are allocated back
23 to the date before the breaching party breached the
24 contract.
25 So that's ny closing statenent. | just wanted
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1 to make that. [|I'msorry | took so |ong.

2 THE ARBI TRATOR Al right. M. Cerrard.

3 MR GERRARD: Your Honor, |I'mgoing to do ny

4 very best to nmake it ten mnutes, but he went --

5 THE ARBI TRATOR Al right.

6 MR. GERRARD: -- two and a half hours; so it's

7 going to be pretty tough.

8 THE ARBI TRATOR:  Under st ood.

9 MR CGERRARD: So listen, let's start wth where

10 M. Lew n ended because the -- the audacity of the

11 statenents you just heard are astoundi ng.

12 To suggest ny client breached any contract is
13 ridiculous. The original arbitration that happened, you
14 can search that award. W did it while you were

15 talking. The word "breach" does not appear in that

16 award anywhere. M client has never been determ ned by
17 anyone to have breached any contract. Al he did was
18 exercise his rights under the agreenent to say, Judge,
19 in the first arbitration, what does the word "fair

20 market value" nmean? That was the only issue in the

21 first arbitration. That was it. Because he didn't

22 believe that fair market value could restrict his

23 ability to have -- exercise his appraisal rights. That

24 was it.

25 What has happened, though, is that there has
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1 never been a performance by M. Colshani. You -- that
2 cannot be overstated enough. You -- in the real world,
3 if you don't perform you |lose your rights. And to
4 suggest that M. Colshani for --
5 MR LEWN:. [|'mnot hearing.
6 MR CGERRARD: -- five years --
7 MR LEWN. Is anyone hearing? |'mnot
8 hearing.
9 THE ARBI TRATOR  Yes, we're hearing him
10 MR GARFINKEL: | can hear you, Rod. | can
11 hear you.
12 MR GERRARD: To suggest that --
13 THE ARBI TRATOR  Go ahead.
14 MR LEWN:. Still can't hear.
15 MR GERRARD: To suggest that M. ol shani --
16 MR LEWN. Can you hear me? Am| being heard?
17 THE ARBI TRATOR:  Yes.
18 MR LEWN. | cannot hear. | cannot hear.
19 THE ARBI TRATOR: Do you want to | og back in?
20 \What do you want to --
21 MR LEWN. I'mgoing to | eave the room and
22 rejoin and see if that works.
23 THE ARBI TRATOR: Geat idea. Al right.
24 All right. Hold on, M. Gerrard. [|'m not
25 attributing this to your ten m nutes.
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1 (The Zoom connection of M. Lewi n was

2 di sconnected, then reestablished.)

3 MR LEWN:. Can you hear ne?

4 THE ARBI TRATOR: Can you hear ne?

5 MR LEWN:. I'mstill not hearing.

6 THE ARBI TRATOR: Well, then it's an issue with
;

8

9

his conputer.

MR LEWN:. Let nme have ny -- |let nme have
anot her conputer brought in here.
10 (A recess was taken for Zoom audio
11 difficulties, 2203 p.m to 2:05 p.m)
12 THE ARBI TRATOR: (Okay. M. Cerrard.
13 MR, GERRARD: Thank you.
14 So this fantastical idea that ny client has

15 sonmehow breached is really ridiculous. The only

16 obligations under this agreement to nmy client is to

17 performby transferring his menbership interest when a
18 purchase price has been paid. Not only have they never
19 identified a purchase price, which is why we had to file
20 this arbitration, because they wouldn't even tell us

21 what they thought it was that they were supposed to pay,
22 let alone pay it. But they've never paid anything. The
23 only breach of the agreenent is on the part of

24 M. Golshani and CLA. M client has done nothing to

25 prevent it.
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1 And | asked you at the beginning of this
2 arbitration to listen carefully for any evidence that ny
3 client ever refused to perform They just read case | aw
4 saying, well, our tender would be excused if ny client
5 refused to perform He never refused to perform He
6 sinmply said | don't know what your purchase price is.
7 You've never given us a purchase price. You' ve never
8 identified the purchase price. You've never nade any
9 attenpt to pay at all. So this idea that ny client has
10 sonehow breached the agreenent is ridiculous.
11 So let's talk about the crux of this case and
12 what we've |learned. Wat we've learned is that the
13 preferred allocation |anguage, the waterfall provision
14 in Exhibit B, was never triggered. How do we know that?
15 Well, M. Bidsal said when these sal es happened, |
16 didn't think it had been triggered. So | had a
17 conversation wth M. Gol shani about what to do because
18 Exhibit B does not take into account individual sales.
19 Period. Underlined. Exclamation point. It does not
20 contenplate that.
21 So the result of that is that he had to do what
22 he believed was reasonable. Now, who el se thought that
23 the preferred allocation | anguage had never been
24 triggered? M. Miin, the accountant, the CPA,
25 M. WIlcox inreviewing this, and M. Gol shani. How do
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1 we know that M. Golshani didn't believe that the

2 preferred allocation schedule or waterfall had been

3 triggered. Because if he had, he would have said

4 sonet hi ng.

5 Renenber, every sale was conpleted and every

6 tax return showed not just how the allocations were nade

7 but how the distributions were nade, and they clearly

8 showthat the gain fromevery sale was being distributed

9 50/50 and allocated 50/50. M. Lewin sinply does not

10 want to acknowl edge or he doesn't understand the

11 difference between allocations and distributions because
12 his argunent about that nmade zero sense.

13 The | anguage of the operating agreenent at

14 Section 5.1.1is really inportant, and I want you to

15 look at it quickly, if |I could figure out a share screen

16 again.

17 THE ARBI TRATOR. | have it in front of ne.

18 MR GERRARD: Ckay. Perfect.

19 So | have underlined or highlighted what | care
20 about here. 5.1 says:

21 "Each nenber's distributive share of these

22 t hings, inconme, gain, |oss, deduction, or

23 credit, shall be determned as follows:"

24 You go to 5.1.1.1, or however many point ones

25 there are there, and then it tal ks about:
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1 “Items of gain, loss, deduction, or credit
2 shall be allocated anong the nenbers in
3 proportion to their percentage interests."
4 So what we learn fromthis is that your
5 distributions -- your distributive share and your
6 allocations are both determned to be in accordance with
7 the percentage interests unless there's a trigger of the
8 preferred allocation |anguage.
9 That couldn't be nore clear. And this
10 nonsensical argunment you just heard from M. Lew n that
11 sonmehow -- and he said this: He said, "W don't want to
12 change what's on the tax returns." But their whol e case
13 has been about saying that what's on the tax returns was
14 wong. It was allocated 50/50, all gain fromall sales
15 on the tax returns.
16 And what did M. Gol shani do? Not hing.
17 Because he knew that that was what was intended by the
18 parties, that there wasn't a sale of all the property,
19 and so there was individual sales that were happening,
20 and he had discussed it wth M. Golshani and -- I'm
21 sorry -- with M. Bidsal and he had come to an agreenent
22 that this -- I'msorry? Yeah. Yeah -- that this is the
23 way they were going to handle it. And each time that's
24 what happened. It was so transparent. He sent a
25 Dbreakdown schedul e each tine, and he sent two checks
www.oasisreporting.com 702-476-4500
APPENDIX (PX)007418

34A.App.7726



34A.App.7727

Closing Arguments Shawn Bidsal v. CLA Properties, LLC, et al.
Page 1575

each tine.
There's just no way to say M. Colshani didn't
know what was going on. |It's revisionist history. |It's

because he doesn't |ike where he's at in this and wants

1
2
3
4
5 to find offsets, and so that's how they canme up with al
6 this.

7 You notice there was no argunent that there --
8 at the tinme that these offers were nmade back and forth
9 about overdistributions and that the waterfall schedul e
10 hadn't been followed. Do you see anything in the

11 back-and-forth communi cations then? No. D dn't exist.
12 This all canme up through M. Gerety. This all cane up
13 when they were trying to find a way to reduce the anount
14 of nmoney that M. CGol shani would have to pay. That's
15 all that this is about. That's all its ever been about.
16 It has zero to do with what the operating agreenent

17 actually says or with what the parties understood that
18 it neant at the tinme. Because at the time when it was
19 all happening, M. Golshani never said a word. And he
20 admtted that he was reviewing his tax returns to see
21 what was going on with his capital account, howit was
22 going up and how it was going down. And every

23 allocation and every distribution shows up on his tax

24 return and on his K-1s, and he didn't say a word.

25 If he really believed that this was bei ng done
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1 wong, he would have been all over this the mnute that
2 the first distributions were made fromthe sale of
3 Building E even if he didn't understand it fromthe sale
4 of Building C It just nakes no sense. And it's al
5 revisionist history where they are trying to create an
6 argunent to create offsets.
7 So let's talk about the forrmula itself. |
8 thought it was fascinating that M. Lewin went so far as
9 to say that the | anguage of this -- of the agreenent was
10 being ignored by M. Bidsal even though it's in black
11 and white. That's what he said. He said M. Bidsal
12 wants you to ignore the docunent -- the docunent says in
13 Dblack and white.
14 If we apply what the fornula says in black and
15 white, nmy client gets another $1,300,000. And all of
16 the testinmony that M. Lewin referred to from M. Bidsal
17 and from M. WIlcox during the arbitration was
18 consistent with that. Each tine they said this is the
19 way we did it because this is what we thought was
20 reasonable. They never said that that was what their
21 understandi ng of what the agreement said. They never --
22 that testinony never happened.
23 In fact, it's -- M. Lewin blatantly
24 mscharacterized the testinony of M. WIcox. And Your
25 Honor -- Your Honor asked himto, you know, put up the
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1 page that he was tal king about so you could read what it
2 was that he was actually saying about how this fornula
3 shoul d have worked and how Exhi bit B shoul d have wor ked.
4 When it canme to Exhibit B, he cuts off at the
5 top of page 381 of his testinony, so what is at the
6 bottomof that page? That's where M. W/I cox says what?
7 First of all, M. Lewin said that M. WIlcox agreed with
8 himthat the way that M. Bidsal did it was wong. That
9 is not what M. Wlcox said. I1t's a blatant
10 msrepresentation of what he said. Wat he said at the
11 bottomof that page was, and |I'lIl read it, he said:
12 "Look, so it seens froma practical standpoint
13 there would be three ways to do it" -- again
14 tal king about how you get the return of capital.
15 "Wy nunber one is the way M. Bidsal didit.
16 Way nunber two is sonewhere in between. In
17 that scenario, sales 5 through 8 determ ne when
18 we're close to -- close to the substantially
19 all and allocate themin a way that returns the
20 greater capital contribution.
21 “"And then the third way woul d be to begin with
22 the first property and allocate all of it 70/30
23 to begin with to settle the difference between
24 the capital contributions. And you m ght be
25 done by the mddle of Property 3. W hope
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1 eventually if we actually sell all eight, al
2 three scenarios wll get you to the sane
3 pl ace."
4 That was his actual testinony. He didn't agree
5 with M. Lewin, and he didn't agree that what M. Bidsal
6 had done was wong. Wat he said was what M. Bidsal
7 did was a reasonabl e approach because the operating
8 agreenent did not contenplate individual sales.
9 So instead of trying to take advantage of what
10 the operating agreenment does say, which was that it
11 would be split 50/50, what M. Bidsal didis triedto
12 start returning capital, the portion of the capital
13 attributable to each building sold on a 70/ 30 basis.
14 \What could be nore fair than that? He wasn't trying to
15 take advantage of M. Colshani. That's the thing that's
16 so alarmng about the position of M. Gol shan
17 throughout this whole case. He keeps trying to point
18 the finger at M. Bidsal as if M. Bidsal did sonething
19 wong when all that M. Bidsal did was try to protect
20 M. ol shani.
21 And all of this came up when? After the fact.
22 Did it cone up contenporaneously when these things were
23 happening? O course not. Because that's what they had
24 agreed to. It came up when M. Colshani had to reach
25 into his pocket and pay the noney back to M. Bidsal
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1 that he had to pay himunder the fornmula for the
2 operating agreenent.
3 And did he pay anything? Never. The
4 identified purchase price? Never. Al he did was
5 search for offsets, search for ways to reduce the anount
6 that he should have to pay. |It's consistent. You can
7 see the pattern frombeginning all the way through
8 arbitration to now. |It's all been about let's find a
9 way to reduce the anmobunt we have to pay.
10 And all this other -- all this other kind of
11 peripheral stuff is just noise to the central issue. He
12 tal ks about the mssing 81,000. |If you -- if you
13 bothered to actually |l ook at the accounting records, you
14 would know the answer to that. It wasn't sonething that
15 was at issue in M. WIlcox's report because he wasn't
16 trying to find offsets against, you know, M. -- what
17 would ultimately have to be paid to M. Bidsal
18 M. Cerety comes up with it -- doesn't even
19 cone up with it. He starts wth the sane nunbers. Wo
20 conmes up with it? M. Lewin. M. Lewn, like, well,
21 you know, there's this 81,000 that nobody's expl ai ned.
22 CGuess what? You can't capitalize all expenses fromthe
23 purchase of this note and attribute it to the real
24 property. Under the tax rules, it's not possible.
25 So sone portion of the noney paid for the note
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1 can't be capitalized and can't be picked up in the cost
2 segregation study because those costs are not able to be
3 capitalized. |It's a sinple explanation. You'd think by
4 listening to M. Lewin that, you know, there was sone
5 big nefarious thing going on where sonebody was trying
6 to take advantage of his client.
7 If his client thought that he was supposed to
8 oget the rent divided 70/30, don't you think he'd have
9 Dbeen junping up and down |ike a madman when -- when he
10 didn't get themin the beginning back in 2011? Just --
11 it's so ridiculous, the arguments that are being nade
12 now that somehow M. Gol shani has been taken advant age
13 of.
14 And this whole idea that -- that M. Gol shan
15 said fromthe beginning, that he should get all this
16 noney back. That was the big thing. Ah, you know, you
17 just heard M. Lewin talk about it. Fromthe beginning
18 M. CGolshani said | got to get ny noney back right away.
19 Where is that in the operating agreenent? Were does it
20 say anywhere in there that the first thing that should
21 happen is everybody gets their noney back and then we
22 meke distributions after that? It would have been a
23 sinple way to draft it if that was really what was
24 intended, but that's not what was intended.
25 Renmenber what the business was of M. Bidsal
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1 that M. Golshani so desperately wanted to participate
2 in because M. Bidsal was making a | ot of noney doing
3 it. M. Bidsal doesn't buy property to sell it. He
4 buys property that's incone-producing, and he generates
5 rent, and he nakes a | ot of noney, and hopefully, if the
6 markets stay the way that they nornmally do -- or even if
7 they -- even if they take a dive, they always rebound
8 eventually.
9 The val ue inherent in the property to begin
10 wth, neaning the purchase price of the property itself,
11 is always still there. |It's constant. \Wat you are
12 doing is you are realizing a trenmendous return on your
13 noney over all these years.
14 What did -- according to Exhibit 201, Schedul e
15 12, M. CGolshani received $2.6 mllion over the eight
16 years that distributions were nade on this thing on a --
17 on an original -- on an original investment of $2.8
18 mllion. So in eight years he got a -- a 100 percent
19 return on his noney. And there's no suggestion that the
20 remaining interest inthis -- inthis LLCis worth |ess
21 than the amount of his outstanding capital either.
22 So all this nonsensical talk about he was at
23 risk and he had all this, that's crazy talk. He wanted
24 to get in this business because he was going to get a
25 lot of noney fromrents. That was the whol e idea behind
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1 it. And now when he's trying to find offsets, that's
2 the only time you hear this nonsensical argunent about
3 how he was insisting on getting his noney back right
4 away. Were is that in the operating agreenent? To use
5 M. Lewn's language, where is it in the black and
6 white? It's not there because that was not the intent.
7 But as | pointed out in ny closing, even if you
8 accept their -- their current version to try to create
9 offsets, it works against himbecause if that was the
10 intent fromday one, that we were just buying this
11 property to flip it and to sell it, then it was
12 inventoried fromthe beginning, and under the operating
13 agreenent in Exhibit B, second to the |ast paragraph, it
14 says:
15 "Cash distributions of profits fromoperation
16 shall be allocated and distributed 50 percent
17 to Shawn Bidsal and 50 percent to CLA
18 properties,”" neaning if their argunment is
19 accepted by Your Honor that that's really what this was
20 about, was getting the noney back right away and
21 flipping the properties and selling them it's still a
22 distribution 50/50 under the |anguage of Exhibit B.
23 THE ARBI TRATOR: Al right. | lost track of
24 tinme when we had to reconnect so | don't know where
25 we're at. | admt | dropped the ball.
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1 MR LEWN:. | think it's about 90 m nutes.
2 THE ARBI TRATOR: Let's wap it up.
3 MR CGERRARD: | amtrying to do that, Your
4 Honor. Like |l said --
5 THE ARBI TRATOR Al right.
6 MR. CGERRARD: -- they've already had, |ike, 30
7 mnutes nore than us. So let me just quickly nention a
8 couple of additional things.
9 THE ARBI TRATOR Al right.
10 MR GERRARD: First of all, there's no question
11 that the operating agreenent is anbi guous.
12 THE ARBI TRATOR: They' ve agreed. They've
13 conceded that.
14 MR CGERRARD: Now it's up to Your Honor to do
15 what's reasonabl e under the circunstances. And
16 M. Lewin's argunent that | osses were shared 70/ 30 while
17 everything el se was 50/50 is not reflected in the tax
18 returns, and it is not reflected in the operating
19 agreenent. It's just an outright fabrication.
20 So the parties did have an understandi ng of
21 what they wanted to do, but certainly the buy/sel
22 formula, which is where this whole thing ends, the
23 buy/sell formula |anguage, you can't with a straight
24 face say that it -- what it actually says is what the
25 parties wanted to actually have happen, because if it
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1 is, ny client gets another $1.3 mllion.
2 THE ARBI TRATOR R ght. | know.
3 MR. GERRARD: And the point here is that not
4 only do they not want to pay what the reasonable
5 reinterpretation of that is, that M. Bidsal has never
6 tried to take advantage of, they still have never paid
7 anything. And they want these offsets through all those
8 things as if they had perforned.
9 So finally, Your Honor, | don't -- | don't
10 think that -- let ne just look really quick to see if
11 there was anything el se that was major.
12 THE ARBI TRATOR Al right.
13 MR. GERRARD: G ve ne one second here. Because
14 | had a lot of things | wanted to cover, but obviously
15 I'mtrying to cut it all conpletely down.
16 If we're going to do -- if we're going to do
17 what's reasonable, | think, Your Honor, what we have to
18 do is be consistent with what was done fromthe
19 beginning. The tax returns show what was done fromthe
20 beginning. That's the only record we have of
21 consistency. Right? Because it was what was done.
22 |It's what was distributed to both sides. It's what they
23 clearly understood was happening, and so it provides the
24 only track record of what really was intended. Because
25 the operating agreenent |anguage is so anbi guous, but
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1 that -- but the records of the tax returns is not. It
2 shows what was happening, and there is no way to argue
3 that it was unreasonable, the position that M. Bidsal
4 took.
5 Last point, the parking | ot because they nade a
6 big issue out of the parking lot. It is true that the
7 parking lot -- a piece of the parking |ot was not sold
8 to each nmenber as an outright fee title interest. |It's
9 through the CC&Rs that they get a part of the bundle of
10 rights that is held by G/Cin that parking |ot.
11 THE ARBI TRATOR: Not the nenbers. You nean
12 whoever bought E and -- E and B.
13 MR. CGERRARD. The purchasers.
14 THE ARBI TRATOR Right. Ckay.
15 MR GERRARD: The purchasers that buy each
16 building have an undivided right to use that parking | ot
17 through an easenent, which is part of a bundle of rights
18 that is held by the conmpany. And while the conpany owns
19 all of it, no big deal. But when it starts to be sold,

N
o

then a portion of that right to use the parking | ot goes

N
[N

wthit. And that's why it's not reasonable, you know,

N
N

to take the position that was taken by M. Cerety.

23 And the last thing | want to say is on the 1031

24 exchange. | do not understand the nonsensical exanple

25 that was just used by M. Lewin when he said, well, what
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1 if 180 days had gone by and the parties had not
2 conpleted the 1031 exchange? Well, then that neans
3 that -- you know, that all of our explanation is right
4 and their explanation is wong. |If 180 days had gone by
5 and they had not been able to conplete the 1031 exchange
6 because they had tinmed out, then the gain fromthe sale
7 of Building C would have been distributed on a 50/50
8 basis just like the rest of it was. And then M. Bidsal
9 would have no conpl aint about |osing out on his one-half
10 of the appreciation fromthe sale of that property.
11 It only conmes up because the 1031 exchange was
12 conpleted, and it clearly is not contenplated by either
13 the formula for COP or by the, you know, Exhibit B
14 distributions.
15 Agai n, Your Honor, there's a lot nore | can
16 say, but you get it. You understand it. | know you've
17 thought very carefully about it.
18 Do you have any questions for ne?
19 THE ARBI TRATOR | don't.
20 MR, GERRARD: (kay.
21 THE ARBI TRATOR M. Lewin, I'll give you a
22 couple mnutes. | don't know how much of what
23 M. Gerrard just said relates to the counterclaim but
24 that's, essentially, where your surrebuttal right lies.
25 So I'll let you address anything in rebuttal as it
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relates to the counterclaim

MR LEWN. Ckay. Well, I'mnot -- hard to
adjust -- | think I can.

THE COURT REPORTER: |'m having a hard tinme

1

2

3

4

5 hearing you.
6 MR LEWN:. Are you able to hear ne?

7 THE COURT REPORTER  You need to slow down

8 Dbecause there's a del ay.

9 MR LEWN. Al right. | wll. Gve nme seven
10 m nutes, please.

11 M. Cerrard said | made up the issue about the
12 losses. |If you look on Exhibit B on Exhibit 5, it

13 says -- it provides that the |osses are allocated

14 according to the capital accounts. Oiginally on

15 Exhibit 91, the capital accounts, the percentage

16 interest was 30/70. That got changed to 50/50, but

17 that -- the losses did not get changed, nunber one.
18 Number two, M. Gerrard failed to address the
19 fact that it wasn't me who said -- it wasn't me who said

20 that cash is different than tax allocations. That was
21 every accountant in this case. So if he has a -- if the
22 issue becones, as | said, they want to focus on Exhibit
23 A the issue is Exhibit Ais different than cash

24 distributions.

25 Now, | don't know where to go with tender. |
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1 have a lot of evidence on M. Bidsal's refusal including
2 his refusal to open an escrow, his notions for stay, his
3 appeal. Unless you think there's -- you want sone
4 specific reference, I'mnot going to say any nore about
5 that.
6 What | said about black and white is | -- black
7 and white has to do within Exhibit B. Exhibit B says in
8 black and white and defines what cash, what the ordinary
9 incone, what profits are that are to be distributed

10 50/50. And that's in black and white.

11 And in ternms of -- and your job, as |

12 understand it, Your Honor, is to determ ne whether the
13 other references, in plural, to capital transactions,

14 what those are, because clearly under Exhibit B, the

15 only anounts that are set forth that M. Bidsal gets

16 distributed are the 50 -- 50 percent of the rents are

17 interest. |If that didn't -- does not have neani ng, what
18 does? It is in black and white.

19 And the other issue is having to do wi th what

20 capital transactions are. Also, as | said, every -- al
21 distributions of noney in excess of ordinary income and
22 the sales, they're all capital transactions.

23 The -- | just want to talk about M. --

24 M. Golshani. He started conplaining -- you heard his
25 testinmony. He started conplaining verbally to
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M. Bidsal that he noticed that there were sonme slight

1
2 differences in the capital accounts. This went on for a
3 couple of years and only when the difference becane nore
4 pronounced did he start taking nore action.

5 Then he contacted M. Bidsal. M. Bidsal --

6 M. Bidsal said, you know, talk to Nora, do this. You
7 know, | ook, he did get the checks. He got these sheets,
8 but he explained that in ternms of his business, a |ot of
9 things that -- you know, he was traveling. He didn't

10 see a lot of these items. The checks he never

11 deposited. Those were deposited by -- by his -- by his

12 office.

13 But the bottomline in connection with -- in

14 connection with this, you know, the purchase, the issue

15 is -- really is what are -- what is the proper way to

16 distribute the noney? And you can't determ ne -- when

17 it says capital transactions with respect to the

18 distributions fromrents, there's that dichotonmy. They

19 don't neet otherwi se unless you determne that capital

20 transactions get distributed 70/30, rents and ot her

21 interest get distributed 50/50.

22 | got two nore points here.
23 This issue about offsets, there was years
24 before M. -- M. Colshani didn't do anything. He

25 didn't -- he wasn't |looking to cheat M. Bidsal. He
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1 wanted to -- he wanted to buy his nenbership based on a
2 process that M. Bidsal negated at a |lowball offer and
3 then refused to sell M. -- unless M. ol shani paid him
4 based on a nunber of not 5 mllion, fair market val ue,
5 but 6.3 mllion. So who is -- howis that bad faith?
6 Howis that trying to take advantage?
7 And lastly -- I'"'msorry. |'mhaving a hard
8 tine reading ny nunber. Ch. The -- M. Gerrard's
9 comments about the $81, 767, none of his explanations

10 were offered into evidence. There's no evidence about

11 that. |It's just his argument. There is no evidence

12 that was ever offered about the missing $81, 000.

13 M. WIlcox didn't do anything about it.

14 Apparently M. Cerety didn't do anything about it.

15 M. Bidsal never offered any testinony. So the issue

16 is the fact that there's no evidence except that it's

17 mssing. And determ nation of COP is reasonable. Very

[HEN
oo

reasonable to take the full price of the note, not --

[HEN
©

the price of the note mnus $81,767. And that's --

20 that's it.
21 THE ARBI TRATOR: Al right. Thank you very
22 nmuch. Let ne ask what -- Ms. Court Reporter, what's

N
w

your timetable to be able to get even a rough out?

N
SN

(A discussion was held off the

N
o1

record.)
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1 THE ARBI TRATOR Ckay. Then | will leave it to

2 whoever hired you, | suppose, to forward it to ne.

3 All right. Let's go back on the record.

4 MR LEWN Well, if we're going to expedite

5 the transcript, will Bidsal share the cost on it?

6 Because | ordered -- | ordered the court reporter.

7 MR. CGERRARD: Yes, we'll pay half of it.

8 MR LEWN:. Fair enough. kay.

9 THE ARBI TRATOR Al right. Expedited, it is.
10 Here's the other thing. And | don't know -- |
11 don't really recall what happened with Judge Haberfeld.
12 In cases like these, it's ny general protocol to issue
13 sone sort of interimaward and then address any issue of
14 fees -- whichis -- if | renenber right, are sort of
15 mandatory in this arbitration provision in the operating
16 agreenent -- and then allow for briefing on fees and
17 costs after the interimaward. And then once that's
18 done, then have a final award. | don't know if that's
19 what you did with Judge Haberfeld or not.

20 MR, GARFI NKEL: Yes, Your Honor. W -- that's

21 what happened. There were a couple of interimorders

22 and then -- you know, | believe there were a couple of

23 them because there were a couple of different issues.

24 And then --

25 THE ARBI TRATOR  (Ckay.
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1 MR GARFINKEL: And then there was a final one.

2 THE ARBI TRATOR: Ckay. All right. So that --

3 just so that we understand, once the interimaward cones

4 out, what | normally dois in the interimaward |

5 give -- | will identify what | think is the prevailing

6 party and why and pretty nmuch set forth a briefing

7 schedule right in the interimaward for fees and then

8 convene either a conference call or a Zoom conference,

9 whatever you guys want, on that issue before issuing a
10 final award. That's -- just so that we understand that
11 would generally be ny protocol. Al right?

12 MR GERRARD: Ckay.

13 THE ARBI TRATOR: Al right. Thank you very

14 nuch. And like | said, it's going to take me probably
15 30 days before -- because |I probably -- well, hopefully
16 | can -- it will be a couple weeks, two weeks or so,

17 before | get the award out. But it's good to know that
18 | have the 30.

19 (Proceedi ngs concluded at 2:36 p.m)

20

21

22

23

24

25
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8
That | thereafter transcribed ny shorthand notes
9 into typewiting and that the typewitten transcript of

said proceedings is a conplete, true, and accurate
record of the proceedings to the best of ny ability.

=
o

11 | further certify that I amnot a relative,
enpl oyee, or independent contractor of counsel of any of
12 the parties; nor a relative, enployee, or independent
contractor of the parties involved in said action; nor a
13 person financially interested in the action; nor do I
have any other relationship with any of the parties or
14 wth counsel of any of the parties involved in the
action that may reasonably cause ny inpartiality to be
15 questi oned.

16 IN WTNESS WHEREOF, | have hereunto set ny hand
in the County of Washoe, State of Nevada, this 5th day of

17 Cctober 2021.

18

19

Dawn Bratcher Gustin, CCR 253, RPR, CRR
20

21
22
23
24
25
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3 * * * * * *
4
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7 VS. 1260005736
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California limted liability
9 conpany,
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11
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Hei di K. Konsten, RPR, CCR
21 Nevada CCR No. 845 - NCRA RPR No. 816435
OASI S JOB NO 47602
22
23
24
25
www.oasisreporting.com 702-476-4500
APPENDIX (PX)007477

34A.App.7785



Hearing Proceedings

34A.App.7786

Shawn Bidsal v. CLA Properties, LLC, et al.

Page 2
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4 Hei di K. Konsten, Certified Court Reporter in and
5 for the State of Nevada.
6
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JANS
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JAMES E. SHAPI RO, ESQ
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3333 East Serene Avenue
15 Suite 130
Hender son, Nevada 89074
16 j shapi ro@m t hshapi ro. com
17 DOUGLAS D. GERRARD, ESQ
Gerrard Cox & Larsen
18 2450 St. Rose Par kway
Sui te 200
19 Hender son, Nevada 89074
dgerrard@errard- cox. com
20
For the Respondent/ Countercl ai mant CLA Properties,
21 LLC:
22 RODNEY T. LEWN, ESQ
Law O fices of Rodney T. Lewi n, APC
23 8665 W/ shire Boul evard
Suite 210
24 Beverly Hlls, California 90211
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Rei sman Sor okac
2 8965 Sout h Eastern Avenue
Suite 382
3 Las Vegas, Nevada 89123
| gar fi nkel @ snvl aw. com
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Al so present: Shawn Bi dsal
5 Benj am n Gol shani
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7 * * * * * *
8 * * * * *
9
10
11
12
13
14
15
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17
18
19
20
21
22
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1 LAS VEGAS, NEVADA
2 Wednesday, January 5, 2022
3 8:01 a. m
4 TRANSCRI PT OF PROCEEDI NGS
5 ok * x % %
6
7 THE ARBI TRATOR: Good norning. This is
8 David Wal | .
9 Who do | have on the |line on behal f of
10 M. Bidsal ?
11 MR. BIDSAL: Your Honor, this is Shawn
12 Bi dsal .
13 MR. SHAPI RO. Good norni ng, Your Honor.
14  Ji m Shapiro.
15 MR, CGERRARD: And Doug Gerrard.
16 THE ARBI TRATOR. Ckay. And on behal f of
17 CLA?
18 MR. LEWN  Good norning, Your Honor.
19 Rodney Lewin. Louis Garfinkel is also on the
20 line, and M. CGolshani is also, as well.
21 MR, GARFI NKEL: Judge, this is Louis
22 Garfinkel. Good norning. | just wanted to | et
23 you know that | do have to | eave here early. So |
24 don't know how |l ong the hearing is going to go,
25 but | do have to participate in another nmatter.
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1 So I'll be here for about a half hour, a little
2 | ess, so ...
3 THE ARBI TRATOR. Ckay. Al right. But
4 you're okay if we continue in your absence?
5 MR, GARFI NKEL: O course.
6 MR. LEWN  And we ordered the court
7 reporter.
8 THE ARBI TRATOR: Ckay. That's what |
9 was going to ask, because | see on the screen that
10 there is seven.
11 THE COURT REPORTER. Yes. This is Heidi
12 Konsten. |'mthe court reporter.
13 THE ARBI TRATOR: kay. All right. So
14 that will constitute the appearances.
15 This is on for a hearing on the
16 application for fees and costs. |'ve obviously
17 read and received the original application, the
18 opposition, the reply brief, the suppl enental
19 opposition, and the -- let nme get the title
20 right -- response to CLA s rogue suppl enent al
21 opposi tion.
22 kay. So let ne start with this issue
23 of the actual statenents fromthe |aw firns being
24 submtted to ne in canera. Generally not an
25 unusual thing for ne to have themsubnmitted in

www.oasisreporting.com Al OAS I S 702-476-4500

REPORTING SERVICES
APPENDIX (PX)007481
34A.App.7789



34A.App.7790

Hearing Proceedings Shawn Bidsal v. CLA Properties, LLC, et al.
Page 6
1 canera. They were redacted sonewhat, which is
2 al so not unusual .
3 But | want to start with the idea that
4 Respondents need not receive even redacted bills
5 and statenents fromthe law firnms in [ight of the
6 case law that's been provided by Respondents. And
7 | guess I'Il start with a question for either
8 M. Gerrard or M. Shapiro, whoever is going to
9 handle it.
10 Is it -- is it not necessary for themto
11 recei ve those only because of your position that
12 no determ nation of the reasonabl eness of fees is
13 an issue?
14 MR. CGERRARD: Your Honor, this is Doug
15 Gerrard. And before | answer your question, |
16 just want to |let you know that I, |ikew se, only
17 have about 45 mnutes this norning. So if | have
18 to leave, M. Shapiro wll certainly very capably
19 t ake over.
20 But the answer to your question is that
21 the -- the awarding of fees in this case, as has
22 been the entire arbitration, is based 100 percent
23 conpletely and sol ely upon the contractual
24 | anguage of the operating agreenent. It is the
25 operating agreenent that creates the obligation
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Page 7
for attorney's fees to be paid or awarded to the

prevailing party.
And the arbitrati on has commenced under

substantive |l aw, you know, fromthe state of

1
2
3
4
5 Nevada, but the procedural aspects of the case are
6 based upon, you know, the rules of JAMS and the

7 arbitration rules that we have, you know, briefed
8 t horoughly in the past.

9 There's no place in the contract that

10 requires that we produce our billing statenents to
11 t he opposing party. As you nentioned, it's very
12 common -- or at l|least, in your words, not unusual
13 for -- at the conclusion of a case, if there are
14 fees sought, for an in-canera review of the bills
15 to be provided to the Court sinply because you

16 don't wish to have -- take any chance at all of

17 waiving any of your work-product privilege or your
18 attorney-client privilege.

19 And that's fairly common, and it's --

20 you know, yes, could we go through all of the

21 billing statenents and try to redact every single
22 thing that, you know, m ght waive that privilege

23 or those privileges? Yes, that can be done. But

24 in a case like this, there is no |aw that requires
25 us to produce our billing statenents to the
www.oasisreporting.com Al OAS I S 702-476-4500
REPORTING SERVICES
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Page 8
1 opposi ng party.
2 They haven't cited any Nevada authority
3 that says that, because there isn't any. The only
4 authority that they provided deals with actual
5 judicial proceedings, not arbitrations.
6 Arbitrations are unique. As Your Honor
7 Is well aware, there's a statute in Nevada that
8 permts, you know, awards to be confirned by a
9 court, and there is a body of case | aw that
10 Interprets the statute as well that deals
11 primarily with enforcenent of the arbitration
12 provi sion and when that will be enforced and when
13 that will not be enforced.
14 There is no body of |aw, either
15 statutory or common law, in reported cases from
16 the state of Nevada that governs how attorney fees
17 are to be awarded and what are the requirenents
18 for the awarding of attorney fees in an
19 arbitration. There's a sinple reason for that.
20 Arbitrations are based upon a contract. The
21 contract is the | anguage that controls.
22 This contract has one provision that
23 deals with attorney fees. It's in Article 3,
24 Section 14.1 of the operating agreenent. It does
25 not have anything in that provision that requires
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1 the prevailing party to provide their billing

2 statenents to the party that didn't prevail.

3 It's very straightforward. It just

4 sinply says the arbitrator shall award costs and

5 expenses, including the costs of the arbitration

6 previ ously advanced and the fees and expenses of

7 attorneys, accountants, and other experts to the

8 prevailing party, end quote.

9 There's nothing that says that we have
10 to have those bills evaluated for reasonabl eness,
11 al though we believe they're conpletely reasonable.
12 It's not like we tried to pad our bills. | nean,
13 our client had to pay these bills as they went
14 forward. You're certainly not alleging after --
15 go ahead.

16 THE ARBI TRATOR: Let ne stop you there.
17 And partly because everybody is -- |I'm

18 I nterrupti ng because everyone has tine

19 constraints.

20 MR. GERRARD: That's fi ne.

21 THE ARBI TRATOR: So is it your position
22 that no matter what the bills are, that -- | nean,
23 | ook, here is what | -- ny -- I'mthinking. GCkay?
24 | haven't fully decided this, but the | anguage in
25 t he operating agreenent nakes the award of fees
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Page 10
1 and costs sonewhat nandatory. | don't have
2 di scretion to say, "Yeah, you know, |I'mjust not
3 going to award fees, because this has been going
4 on too long," sonething like that.
5 In ternms of the anount, is it your
6 position that whatever you submtted to ne,
7 because the operating agreenent is worded the way
8 it is, that there's no determ nation of
9 reasonabl eness? That if you decided on this case
10 that you were going to charge M. Bidsal 10,000 an
11 hour, that -- and same for costs. |If the
12 accounting firmsuddenly put -- you know, the
13 bills show they had 14 people working on this and
14 billed 3 mllion for the report, that | have --
15 that | have no discretion to determ ne
16 reasonabl eness of what the fees are?
17 Because that's sort of the position that
18 you' re taking, saying, "Look, you have no
19 obligation, M. Arbitrator, to determ ne whether
20 the fee is reasonable.”
21 MR CGERRARD: Well, | don't think that
22 that's the position we've taken. Wat we've
23 stated is that the | anguage of the operating
24 agreenent itself does not include any
25 reasonabl eness standard. | nean, | think we can
www.oasisreporting.com Al OASIS 702-476-4500
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Page 11

1 all agree that that |anguage is not there.

2 Havi ng said that, we have never taken

3 the position in any of our pleadings that we think

4  that Your Honor wouldn't have the discretion to

5 concl ude what's reasonable and what isn't. |

6 mean, | ook, throughout this case, we've asked

7 Your Honor to do what is reasonable. Right?

8 THE ARBI TRATOR: | understand that. |

9 mean, you said reasonable -- reasonabl eness i s not
10 an issue. That the reason they don't need to see
11 the statenents i s because reasonabl eness is not an
12 I ssue. You've said that.

13 Even though, on the flip side, you have
14 given ne all of the analysis of the Brunzell

15 factors, and the Brunzell factors are only there
16 to determ ne reasonabl eness.

17 MR. GERRARD: So let ne just neke this
18 qui ck and easy. |If Your Honor wants to give them
19 the bills and wants themto have an opportunity to
20 review them we'll provide them W're not going
21 to provide themw thout Your Honor telling us that
22 we have to, because we don't want to wai ve any

23 potential privileges.

24 | think | nmade that pretty abundantly

25 clear in the proceeding, that that's the primary
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Page 12
1 reason. The primary reason we did not provide our
2 bills to themisn't because we think there's
3 anything to hide. You have seen them You know
4 what our billing statenents show.
5 THE ARBI TRATOR Ri ght.
6 MR. CGERRARD: It's just that there's no
7 obligation under the contract between the parties
8 that we have to provide them And that's a
9 secondary -- and then the issue of whether or not
10 they' re reasonable or not is a secondary issue to
11 that. R ght? The obligation is supposed to arise
12 per contract.
13 There was no authority that says we have
14 to give our billing statenents to them whet her
15 Your Honor has the discretion to determ ne whet her
16 they' re reasonable or not, which is a separate
17 | ssue.
18 THE ARBI TRATOR: Yeah, here is ny
19 concern. Look, |I have no -- | don't care -- well,
20 let me put this a different way.
21 | don't have any desire to force a
22 waiver of any privilege. | think that Respondents
23 woul d probably agree that providing redacted
24 billing statements woul dn't open up any privil ege
25 and woul d be used only for the purpose of
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determ ni ng fees.
Here is ny thing. | read Love versus
Love, and | don't agree with Claimants that its

application to this case is tenuous. |

1

2

3

4

5 Shepardi zed it, however, and found a case call ed
6 Gol den Road Motor Inn, Inc., versus Islam 132

7 Nevada 476, and it basically held the sane thing,
8 although it's a little unclear fromthe case.

9 It's a commercial case where the entitlenent to
10 fees cane in part fromthe contract.

11 Now, the | anguage of the contract

12 isn't -- | didn't see it in the opinion. So all |
13 really care about is getting this issue correct
14 and being able to preserve the ruling on this

15 | ssue, SO --

16 MR. GERRARD: So to be clear,

17 Your Honor, if you would like us to provide our
18 billing statenents to the other side -- redacted,
19 of course -- we have no problemdoing that if

20 that's what Your Honor would ask us to do. W'l
21 do it.

22 THE ARBI TRATOR: Ckay.

23 MR. CGERRARD:. The point here is we were

24 not going to do it unless we had to do it, because

25 there's no reason to do it.
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Page 14
1 THE ARBI TRATOR: Understood. | don't
2 di sagree wth any of that.
3 M. Lewin and M. Garfinkel, you would
4 agree that by providing those -- that these
5 billing statenents woul d not reopen or open up any
6 attorney-client privilege such that there's sone
7 waiver of the attorney-client privilege in
8 providing those to you; is that right?
9 MR. GERRARD: O work product,
10 Your Honor .
11 THE ARBI TRATOR: O work product.
12 MR LEWN  This is Rod Lew n.
13 Yes, typically when those are submtted,
14 they don't open up a privilege, provided that
15 they're narrowmy redacted. W agree with that.
16 THE ARBI TRATOR. Okay. All right. G ve
17 me a tinetable.
18 MR LEWN \Well, before we go there,
19 Your Honor, | think that the issue is alittle bit
20 broader. | understand, you know, we had -- |
21 think that there's an issue that we would |ike a
22 hearing on -- a ruling on, as well.
23 We think that the -- that M. Bidsal
24 made a conscious litigation decision that was
25 tactical, and we suggested that in our opposition.
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1 That was a ganble that he took, and it's now too
2 |ate to start over.
3 THE ARBI TRATOR: No, | disagree. |
4 di sagree. They were submtted to ne, and there's
5 no -- even in your opposition, there wasn't any
6 | aw suggesting that they had to provide those to
7 you. It was only in the sort of rogue pleading,
8 which | didn't even need to consider, frankly, and
9 coul d have stricken because it was -- it was
10 I nconsi stent with the briefing schedule that | had
11 set out inthe interimorder -- or interimaward,
12 SO --
13 MR LEWN But that's really because
14 the issue in the Brunzell case really controls
15 this. And despite what M. Gerrard said, he said
16 that the contract doesn't -- you know, the
17 contract controls.
18 The contract doesn't say that they get
19 all of their attorney fees like they said in their
20 pl eadi ng. The contract doesn't say that the
21 attorney fees and costs have to be -- doesn't have
22 to be reasonabl e, because that's inplied.
23 Brunzell controls that. Brunzel
24 actually controls in this case. They knowit.
25 Nevada | aw controls, and the contract says it.
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1 And by them-- and they say -- the only issue that
2 they have said is, they said, well, just because
3 this matter is in arbitration, Brunzell doesn't
4 count.
5 Wll, | don't think that is the law |
6 thi nk that they have made -- | understand your --
7 | understand what your position is, your ruling,
8 but | think that it's wong in terns of giving
9 them another bite at the apple when they nade a
10 conscious litigation decision not to submt the --
11 not to submt their bills, redacted or otherw se,
12 and they should be held to it.
13 THE ARBI TRATOR: Well, ny response woul d
14 be twofold: One, they did submt themto ne.
15 Two, they did submt affidavits from counsel
16 wthout the redacted billings to you. And, third,
17 it was sort of your suggestion at the end of your
18 opposition that if I'"'mgoing to allow further
19 briefing by daimnts, that you should have an
20 opportunity to respond.
21 And so | agree whol eheartedly with your
22 suggestion at the end of your opposition. So --
23 okay.
24 MR. LEWN  But ny suggestion was
25 twof ol d. Nunber one, ny suggestion was that their
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1 notion shoul d be denied except for the tine that
2 they spent in front of you where you could
3 | ndependently -- and that we had the opportunity
4 to -- to observe the work as opposed to the --
5 THE ARBI TRATOR Right. Right.
6 MR LEWN  But, alternatively, and not
7 waiving our rights to -- and our claimthat their
8 notion should be denied is the -- was the issue
9 that, alternatively --
10 THE COURT REPORTER I'msorry. [|'m not
11 able to hear you.
12 MR. LEWN  What part didn't you hear?
13 (Wher eupon, the record was read.)
14 MR LEWN Alternatively was our
15 suggestion that if you weren't going to deny it,
16 t hen we shoul d have an opportunity to review and
17 follow up with a pleading based on the bills and
18 as they're submtted.
19 THE ARBI TRATOR: Ckay. Well, |'m not
20 going to deny it, because | don't think there's
21 a -- there's an insufficiency that would require
22 denial on its face.
23 "' mgoing to adopt your well-reasoned
24 alternatives, M. Lewn, and allow for additional
25 briefing and to give you the opportunity to
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1 respond.
2 M. Shapiro and M. Gerrard, give ne a
3 timetable to be able to provide those to
4 respondent.
5 MR. GERRARD: Jinf
6 MR SHAPIRO | can do it in a week.
7 THE ARBI TRATOR: Okay. So if you
8 could -- M. Cerrard, do you need a week for
9 your s?
10 MR, CGERRARD: Well, no, Your Honor. Al

11 that we're going to -- M. Shapiro already has all
12 of the bills. So if we can submt all of the

13 bills in a week, that's all we're going to do.

14 W're not just going to --

15 THE ARBI TRATOR Ri ght.

16 MR. CGERRARD:. -- nmke any additi onal

17 briefings. W're just going to disclose the

18 redacted bills.

19 THE ARBI TRATOR: Ckay. But | didn't

20 know -- | didn't know he had yours.

21 MR. GERRARD: Yes.

22 THE ARBI TRATOR: All right. So let's go

23 January 12.
24 Now, having those bills, Respondent

25 woul d be able to file an additional brief, and
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1 then | would -- | would anticipate a reply from --
2 fromthe d ai mant.
3 MR. GERRARD: Correct.
4 THE ARBI TRATOR: So, M. Lew n,
5 M. Garfinkel, you receive the bills on the 12th.
6 Can you have a second suppl enent al
7 opposition to ne by, say, the 21st?
8 MR. LEWN:  Your Honor, that's -- that
9 Is short time for us. | think that we would |ike
10 to -- at least -- at |east two weeks.
11 THE ARBI TRATOR: Ckay. The 26t h.
12 M. Shapiro, M. Gerrard, a suppl enental
13 reply brief.
14 MR SHAPIRO. So |I've got a trial that's
15 schedul ed to begin on Monday the 31st, and it's
16 scheduled to go that week. So, | nean, assum ng
17 that week is out, we would have to have unti
18 February 16, because we're going to |lose pretty
19 much -- fromthe tine we get the opposition
20 t hrough the 4th is going to be black for us.
21 THE ARBI TRATOR: How about the 11th?
22 MR SHAPIRO We'Il do it by the 11th.
23 THE ARBI TRATOR: Al right. And then
24 let's set a new conference call date -- let's see.
25 It's going to take me a mnute to bring up ny
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9

10 Your Honor
11

12
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15
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19
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So how about Friday, February 25th? And

the 16th for that reply.

MR. GERRARD: Your Honor, this is Doug
I"'mgoing to be in a trial that day.
THE ARBI TRATOR  Ckay. How about the

MR. GERRARD:. That works for ne,

THE ARBI TRATOR: |Is your trial ongoing?
MR. GERRARD: No. |It's a two-day trial
24th and the 25th. So I'mfine that

THE ARBI TRATOR: Ckay. So let's do the
's do 9:00 a.m Pacific.
Does that work?
MR, GERRARD: Yes.
MR LEWN | believe it does, yes.
MR. SHAPIRO. |I'mjust |ooking at ny
but | think that's fine, Your Honor.
(I ndi scerni ble crosstal k.)
MR. SHAPIRO -- until the 16th?
THE ARBI TRATOR: Yes. Yes, given that.

Now, there's no -- there's no -- here's
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1 what | have. | have the bills to be produced
2 January 12. | have Respondent's second
3 suppl enent al opposition due January 26. | have
4 Claimant's reply due -- supplenental reply due
5 February 16. There's no additional briefing
6 wthout | eave of the arbitrator.
7 I s that understood?
8 MR LEWN  Yes, Your Honor.
9 THE ARBI TRATOR: Al right. And the --
10 Is there an agreenent to -- | nean, | think we had
11 30 days for the interimaward, and that canme out.
12 And | don't know if the 30-day tine limt then
13 extends to the final award or what, but | just
14 want to make sure that we're on solid ground
15 t here.
16 Is it necessary to stipulate to extend
17 that, or are we still within the -- because the
18 interimaward is out, are we still within the tine
19 limts?
20 MR. SHAPIRO. W're okay with -- go
21 ahead.
22 MR. GERRARD: | was going to say, to the
23 extent that we need to stipulate, we're willing to
24 stipulate, and | think we're fine. But we're
25 willing to stipulate that we're fine.
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1 THE ARBI TRATOR: | just don't renenber
2 t he | anguage of the operating agreenent on this.
3 MR. SHAPIRO. Well, we did require an
4 expedited -- the JAVS expedited rule, but we

5 wai ved that in the very beginning. And so we

6 al ready, right out of the gate, waived the

7 expedited procedures. So we're in the nornal

8 procedures and that -- that was by stipulation at
9 t he begi nni ng.

10 THE ARBI TRATOR. Ckay. Al right.

11 Anything el se we need to reach today?

12 VR. | don't think so. This is
13 Rob Lew n.

14 MR. CGERRARD: No, Your Honor.

15 THE ARBI TRATOR: Ckay. | wll set a --
16 go ahead, M. Garfinkel.

17 MR. GARFINKEL: | was going to say,

18 Judge, thank you for your tine.

19 THE ARBI TRATOR: OCh, all right. Thank
20 you.
21 "Il get sonething out. 1'll get an
22 e-mail out that has these dates in it. And then
23 we'll reconvene on February 28. Al right?
24 MR. LEWN  Perfect. Thank you very
25 much.
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THE ARBI TRATOR: All right. Thank you,

everyone.
MR. GERRARD: Have a great day.
(Wher eupon, the proceedi ngs

concluded at 8:25 a.m)

* * * % *
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1 CERTI FI CATE OF REPORTER
2
3 STATE OF NEVADA )
) ss
4 County of Cdark )
5
6 I, Heidi K. Konsten, Certified Court
7 Reporter, do hereby certify:
8 That | reported in shorthand (Stenotype)
9 t he proceedi ngs had in the above-entitled matter at
10 t he pl ace and date i ndicated.
11 That | thereafter transcribed ny said
12 short hand notes into typewiting, and that the
13 typewitten transcript is a conplete, true, and
14 accurate transcription of ny said shorthand notes.
15 I N WTNESS WHEREOF, | have set ny hand in
16 my office in the County of C ark, State of Nevada,
17 this 17th day of January, 2022.
18
19
20
Hei di K. Konsten, RPR, NV CCR #845
21
22
23
24
25
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3
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1 MONDAY, FEBRUARY 28, 2022
2
3 TRANSCRI PT OF PROCEEDI NGS
4
S
6 ARBI TRATOR WALL: Good norning. This is
7 David Wl | .
8 Wio do | have on the line on behal f of
9 M. Bidsal?
10 MR. SHAPI RO. Janes Shapiro, so far. Doug
11 shoul d be j oi ni ng.
12 MR. GERRARD: Doug Cerrard.
13 ARBlI TRATOR WALL: And M. Bidsal's on.
14 All right. On behalf of CLA
15 MR LEWN:. Rod Lewin, Your Honor. Good
16 nor ni ng.
17 ARBI TRATOR WALL: Good nor ni ng.
18 MR GARFI NKEL: And Louis Garfinkel, Your
19 Honor. Good norning.
20 ARBI TRATOR WALL: Good nor ni ng.
21 THE REPORTER:  Your Honor, |I'm Tracy
22 Manning. |'mthe court reporter today.
23 ARBI TRATOR WALL: Tracy, what's your | ast
24 name?
25 THE REPORTER: Manni ng, M a-n-n-i-n-g.

www.oasisreporting.com

M OASIS

702-476-4500

REPORTING SERVICES

APPENDIX (PX)007511

34A.App.7819



34A.App.7820

Hearing Proceedings Shawn Bidsal v. CLA Properties, LLC, et al.
Page 5
1 ARBI TRATOR WALL: All right. And is
2 M. CGol shani on as well?
3 MR. LEWN  No, Your Honor.
4 ARBI TRATOR WALL: Ckay. So this is
5 ever ybody.
6 So it's the argunent as to the application
7 for fees. | have received since the last tinme we
8 spoke on January 5th CLA s second suppl enent al
9 opposition to the application for fees and costs. |
10 received claimant's second suppl enental reply in
11 support of M. Bidsal's application for fees.
12 M. Gerrard or M. Shapiro, anything you
13 want to add to what's in the brief?
14 MR GERRARD: Well, thisis M. Gerrard.
15 | think what we put in the brief is pretty
16 sel f-explanatory. But |I'm happy to nake the
17 argunents if you would |ike us to. | certainly wll
18 be maki ng the sanme argunents that are in the briefs.
19 | think there is one thing | would |like to perhaps
20 enphasi ze, if that's okay with you.
21 ARBI TRATOR WALL:  Un- huh.
22 MR. GERRARD: The one thing that's clear
23 about this is -- and the place where the anal ysis
24 has to start as it does in every case is what is the
25 controlling authority. And | have been quite
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1 surprised through this briefing to see that the
2 other side's beliefs that some California common | aw
3 sonehow trunps the operating agreenent, which is the
4 only controlling authority in this matter.
5 And when you | ook at the operating
6 agreenent, | want to focus the Court's attention on
7 one thing. Wen you |ook at Section 14 of Article
8 3, which is on page 7 of the operating agreenent,
9 |"d like for Your Honor to | ook at the first
10 sentence of Section 14, which is titled deadl ock.
11 Wiich is what gave rise to us being in front of Your
12 Honor. There it says, in the event that nenbers
13 reach a deadl ock that cannot be resolved with a
14 respect to an issue that requires 90 percent vote
15 for approval, that either nenber nmay conpel
16 arbitration of the disputed matter. So here in the
17 first paragraph it tal ks about "an issue".
18 Wien we | ook at Section 14.1 that foll ows,
19 the first sentence of that section says that if
20 there is this dispute or disagreenent between the
21 menbers as to what? The interpretation of any
22 provision of this agreenent, and then in
23 par ent heses, or the performance of obligations
24 hereunder. That's what was before this tribunal.
25 Was a dispute or disagreenent between CLA and Bidsa
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1 about how to interpret certain provisions of the
2 agreenent, and the performance required under the
3 agreenent .
4 When you then turn to the next page of the
5 operating agreenent, which is still in that sane
6 Section 14.1, there is the |anguage that controls,
7 t hat says the fees and expenses of JAMS and the
8 arbitrator shall be shared equally by the nenbers in
9 advance by themfromtine to tinme as required,
10 provi ded that at the conclusion of the arbitration,
11 the arbitrator shall award costs and expenses,
12 i ncluding costs of the arbitration previously
13 advanced, and the fees and expenses of attorneys,
14 accountants, and other experts to the prevailing
15 party.
16 Wio is the prevailing party? It's the
17 party that prevailed on the issues that were set
18 before the Court for decision. Maning the dispute
19 about the interpretation of the agreenent or the
20 performance of the obligations under the agreenent.
21 Not the discovery disputes, not the
22 di sputes over, you know, w tnesses being allowed to
23 testify or not testify. |It's the dispute about the
24 interpretation of the operating agreenment and the
25 obligations of the parties thereunder.
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1 And yet what we see as a defense to our
2 request for fees is a very tortured argunent that
3 sonehow, that |anguage shouldn't apply and that the
4 Court should read into the operating agreenent
5 limtations and | anguage that does not exist. And
6 t hat somehow we shoul d parse out each and every
7 notion that was ever heard before the arbitrator to
8 deci de what fees are awardabl e and which fees are
9 not .
10 And | just ask the Arbitrator, where in
11 the controlling authority, which is the operating
12 agreenent, do such limtations appear? They do not
13 appear.
14 And it's not California conmmon |aw that we
15 use to interpret this contract or the parties’
16 performance. |It's this | anguage of this operating
17 agreenent which is clear, and Nevada | aw t hat
18 di scusses how you interpret a contract.
19 And the Nevada |aw that deals wth
20 interpreting a contract says that the contract nust
21 be (indiscernible) construed --
22 THE REPORTER.  Must be --
23 MR GERRARD: -- in accordance with the
24 actual terns contained therein. Not what the other
25 side wants to read into the agreenent, but what's
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1 actually there. And the Court does not have the
2 authority to interpolate into the contract things
3 that are not there. But yet that's the entire
4 argunent. |s that we should read sonething into
5 this that's not there, and we should try to apply
6 sone |legal authority that certainly does not apply
7 to this application for fees.
8 So that's what | wanted to enphasi ze to
9 the Court. Because the rest of it -- the rest of
10 the oppositionis -- that we received is really kind
11 of irrelevant.
12 You know, they argue about the David
13 Legrand delay and the briefing. | rem nd the Court
14 again, that doesn't matter under the standard that's
15 set forth in the operating agreenment. But if it
16 did, it wasn't M. Bidsal's side that wanted to
17 brief this issue and delay the arbitration, it was
18 M. Golshani's side. And we certainly conplied with
19 what Your Honor asked us to do. But we did not ask
20 for briefing. Your Honor had already nade a
21 decision at the trial and they did not |ike that
22 decision as it related to M. Legrand's testinony
23 and so they asked for tinme to brief it.
24 And then they -- when it cane tinme for the
25 hearing, they hadn't done what Your Honor asked them

www.oasisreporting.com Al OAS I S 702-476-4500

REPORTING SERVICES
APPENDIX (PX)007516
34A.App.7824



34A.App.7825

Hearing Proceedings Shawn Bidsal v. CLA Properties, LLC, et al.
Page 10
1 to do, so they asked for time to supplenent their
2 briefing. And ultimately that, you know, five or so
3 nmont hs' delay resulted in a lot of extra work in
4 terns of trying to go back and prepare for the
5 closing of the trial.
6 | also point out, the CLAis not entitled
7 under any authority to our unredacted bills. W
8 didn't provide the bills to themin the first
9 I nstance because there is no authority that says
10 that we're required to. W only have to aver in an
11 affidavit what the fees and costs were. W did
12 provide the bills to Your Honor so that it would be
13 cl ear what had been done, and Your Honor can nake
14 the review
15 W | ater, as Your Honor requested,
16 provi ded redacted bills to the other side. But
17 again, there's a conplaint about what was redact ed.
18 As if, you know, sonehow they should be the arbiters
19 of what privileged information they should be able
20 to see.
21 You know, attorney-client privilege and
22 attorney work product privilege in Nevada are very
23 cl ear concepts. They're not hard to understand.
24 And our bills are full of privileged information.
25 Bot h attorney-client conmunications that are
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1 described in the billing references, and work
2 product. The things that we were interested in, the
3 t hi ngs that we were concerned about show up in
4 description in our billings.
5 And so again, we're not required to
6 provide that information to them And there's no
7 authority that they've cited that said that we are.
8 So, Your Honor, | think it's pretty
9 straightforward. The fees we charged were certainly
10 reasonabl e. You know, our fees are exactly in |ine
11 wi th what the other side was charging, their fees as
12 well. And we know that from previous billings in
13 the first arbitration. W know what rates they were
14 charging. You know, they were charging slightly
15 nore than what we were charging in this case in
16 terns of hourly rates. But they're basically the
17 sane, and they're certainly within keeping of
18 normal , reasonable hourly rates in the industry.
19 If you | ooked at our bills, you'll see
20 that there was no duplication of efforts.
21 M. Shapiro's office primarily prepared all of the
22 di fferent pleadings and the notions and the things
23 t hat were done. And ny office, meaning just ne,
24 revi ewed those things to nmake corrections that |
25 t hought were necessary before the final product was
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1 sent out. And | was involved obviously in kind of
2 | eading the trial or the evidentiary hearing. And
3 certainly there was nothi ng unreasonabl e about that.
4 So, Your Honor, based upon what we have
5 presented, | see no basis for the Court not to
6 conply, or the arbitrator not to conply, with the
7 clear mandate of the arbitration agreenent in
8 awardi ng the fees and costs of $444,225 in fees and
9 $155, 644.84 in costs.
10 And | woul d point out that, you know, we
11 appreciate that they pointed out a few billing
12 errors in the bills that, of course, was
13 I nadvertent. W weren't trying to pass sonething
14 off on themthat we shouldn't have. But we reduced
15 our fee application by the $2,650 that was
16 incorrectly billed to this matter that should have
17 been billed to other matters.
18 And so unl ess you have any questions, Your
19 Honor, | think that that's really the points we want
20 to enphasize. It's all laid out in the brief.
21 ARBI TRATOR WALL: | do have a coupl e of
22 questi ons.
23 One was the issue of a flat fee that | saw
24 in the redacted billing records that was raised by
25 respondent. | saw in your second suppl enental brief
www.oasisreporting.com Al OASIS 702-476-4500
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1 that you indicate that there was no flat fee, and
2 that -- and that all of the requested fees were
3 actually paid by claimant and not handled on a fl at
4 f ee basis.
5 There's reference to your anended
6 affidavit, which is Exhibit 12, and M. Shapiro's,
7 which is Exhibit 11. Your anended -- M. Cerrard,
8 your anended affidavit reflects that it wasn't
9 handl ed on a flat fee basis and that all of your
10 fees were actually paid. | didn't see that in
11 M. Shapiro's amended affidavit.
12 MR. SHAPI RO Your Honor, Ji m Shapiro.
13 This is Jim Shapiro, and | can add sone clarity.
14 The anpunts that are being billed or
15 sought fromSmth & Shapiro, there are sone of those
16 I nvoi ces that are outstanding, and so | did not
17 i nclude that sanme statenment. But |, as stated in
18 that affidavit, did not bill this matter on a flat
19 fee basis. And the attorney fees that we're seeking
20 are attorney fees that were actually incurred. The
21 flat fee, | think, probably showed up on ny invoice.
22 That's -- that is kind of a catchall issue where we
23 address kind of unique billing issues. But
24 certainly, this case was not a flat fee basis.
25 ARBI TRATOR WALL: Ckay. |Is there
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somewhere in your anmended affidavit that said that?

MR. SHAPI RO  Says -- what part of what |

said? | nean, yes, it should have. | nean, that's

ny recollection is it does say -- and I'mgoing to

ARBlI TRATOR WALL: It will take nme a mnute
to pull it up. Hold on a second.

1

2

3

4

5 pull it up and look at it.
6

7

8 It would be Exhibit 11 to your second
9

suppl enent al .

10 MR. SHAPIRO No. 6, the anounts

11 constitute -- below constitute the anmount --

12 THE REPORTER: Excuse ne, sir? Can you
13 read that a little slower, please?

14 MR. SHAPI RO  Paragraph 6, the anounts
15 cont ai ned bel ow constitute the anpunt, to the best

16 of nmy know edge and belief, that have been incurred
17 as a result of arbitration referenced in this

18 capti on.

19 And ny apol ogi es, Your Honor, | thought
20 that it did address flat fee issue. |'msurprised

21 that it's not there. M understanding was that it

22 was in that anended affidavit, but sonehow it did
23 not make it in. It was an aversion. Certainly we
24 can submt a supplenental affidavit or you can take
25 ny representation as an officer of the Court that is
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t he case.
MR. GERRARD: One step beyond that, Your
Honor, you have the bills. It's very -- that it was

done on an hourly basis. | mean, there's nothing in

1

2

3

4

5 there that shows this was billed on a flat rate

6 basis. There m ght have been sone entries that said
7 flat rate where they were billing something at a

8 flat rate. For instance, doing sone sort of a --

9 you know, sone task that they billed at a flat rate,
10 maybe one or two of those might show up in there

11 somewhere. But if you ook at the bills thensel ves,

12 all of their time is billed hourly.

13 ARBI TRATOR WALL: GCkay. | will accept it
14 as a statenent by M. Shapiro as an officer of the
15 Court. | nean, it's in the brief as well that way.
16 | just didn't see it referenced in the second

17 affidavit.

18 Anot her question. As it relates to costs.

19 The total of $85,423.70 for M. Wlcox's firm-- is

20 it pronounced Eide Bailly, E-i-d-e. | went through

21 those. | don't know who M. Kur, K-u-r, is,

22 al t hough the bills referenced himas a director of

23 the firm

24 $57,190 of the 85,000 plus was incurred by

25 M. Kur. He was never referenced in the testinony.
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1 | went back through M. WIlcox's entire arbitration

2 testinony transcript. | didn't see references to,

3 "we determned this," or that he had the assistance

4 of any partner. Virtually every reference he nmakes

5 was to what he did, what he saw, what he cal cul at ed,

6 what he interpreted. For the nost part, it was not

7 we. So | don't know who M. Kur is, and | don't

8 know what his contribution was.

9 There's -- there's about $5,000 by other
10 people, including a M. -- | think it's M., | don't
11 renmenber, Law ess, L-a-w1l-e-s-s, and a few m nor
12 entries of others. | get that there may be sone
13 assistants in his firm but that's kind of different
14 fromM. Kur.

15 So am | incorrect that there's ever been a
16 reference to M. Kur, or any contributions he nmade
17 to M. WIlcox anywhere in the arbitration

18 proceedi ngs?

19 MR. GERRARD: This is Doug Gerrard

20 speaki ng agai n.

21 | don't think that it was referenced in

22 M. WIlcox's report, you know. Certainly, M. Kur
23 Is the director -- is a director in their litigation
24 support part of the firm Eide Bailly is a national
25 accounting firm And Chris WIlcox, who is a | ocal
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1 Nevada CPA, was the expert who provided the actual

2 opi nions and testified about those opinions in

3 court.

4 But M. Kur was involved in the analysis

5 in going through all of the records, all of the

6 accounting records, and creating all of the

7 schedul es that Your Honor saw. He actually prepared

8 all the schedul es which were then verified by

9 M. WIcox and used by M. WIlcox for his opinions.
10 But certainly, you know, just as | use an
11 associate in ny firmto do a lot of the legwork in a
12 matter before | may be -- you know, handle a hearing
13 or handle, you know, a substantive trial, it's the
14 sanme concept. M. Kur worked with -- together with
15 M. Shapiro and | very closely in -- and you can see
16 that, also, in the billing records.

17 You know, obviously we redacted out things
18 we were tal king about, but you'll see |ots of

19 references in the billing records to comuni cati ons
20 bet ween nyself or M. Shapiro or A nmee Cannon at

21 M. Shapiro's firm

22 And M. Kur, while we were putting

23 t oget her and devel opi ng the argunents and the

24 factual background of what actually happened. And,
25 of course, as you know, we had to go back and | ook
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1 t hrough -- because of the argunment the other side
2 was meki ng about trying to recharacterize all these
3 di stributions that were done over the years, that's
4 what M. Kur was primarily involved in, is going
5 back really fromthe begi nning of tine.
6 He created an anal ysis that showed al
7 distributions fromthe beginning. Wether they were
8 right, whether they were wong, you know, prepared
9 all of the accounting information that |ater
10 M. WIlcox, then, was able to review. And he nmade
11 sone corrections to the things that he thought
12 needed to be corrected before the final schedul es
13 were prepared. And then he was ready to use those
14 schedules in preparing his report.
15 M. Kur assisted himin drafting that
16 report. M. WIlcox then made all the changes to the
17 things that M. Kur had found in his review of the
18 accounting records. And then -- and then put
19 t oget her his own opi nions based upon all that
20 i nformati on.
21 So a |lot of the background information, or
22 the -- kind of the data that is relied upon by
23 M. WIlcox in his report and for his opinions, was
24 conpi led by M. Kur.
25 So that's basically what you see there.
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1 And al though it mght not -- his work -- his work
2 may not be referenced by his nane, you certainly can
3 see in the billing records where, you know, that's
4 where we were going to get a lot of information
5 because he's the one that conpiled all the
6 i nformati on.
7 ARBI TRATOR WALL: Ckay. All right,
8 M. Lewin or M. Garfinkel.
9 MR. LEWN. Yes, Thank you, Your Honor.
10 Just to get --
11 THE REPORTER: W0 is this?
12 MR LEWN. This is M. Lewn.
13 On that |ast point, wthout | ooking at
14 M. WIlcox's testinony, | don't recall him saying
15 t hat anyone but hinself prepared the report or did
16 the analysis. And | don't think that M. Gerrard's
17 statenment -- this notion hearing constituted ot her
18 evi dence to support 57,000 plus of charges by M. --
19 ARBI TRATOR WALL: To be fair, it's not an
20 I ssue you raised. So there wouldn't have been any
21 response to it in the second supplenental. It's
22 just something | saw when | went through the
23 billing.
24 MR LEWN:. Your Honor, we raised the
25 I ssue of --
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1 THE REPORTER: Excuse -- M. Lewin, you're
2 br eaki ng up.
3 MR LEWN. |Is this better? Can you hear
4 me better now?
5 THE REPORTER:  Your volunme was okay, you
6 were just breaking up. Let's try it again.
7 MR LEWN | noved to a different
8 | ocati on.
9 THE REPORTER G eat.
10 MR. LEWN. Your Honor, you raised the
11 Issue -- we raised the issue of their failure to set
12 forth reasonabl e evidence to justify the expert
13 costs. That would have been included in it.
14 And so, on this sane note, on that sane
15 t oken, we object to the -- those portions of the
16 suppl enental affidavits and verification of costs,
17 to the extent that they add new evi dence to support
18 t heir burden of proof that could have been incl uded
19 in their noving papers.
20 What you ordered at the |ast hearing was
21 that they provide the billing statenents. | thought
22 they were going to be unredacted except as to
23 attorney-client communications, but we'll address
24 that in a second. That was -- it did not permt, as
25 | understand it, that they could add to their burden
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1 of proof requirenents that were -- that was supposed

2 to be satisfied in their notion by addi ng additi onal

3 proof in their -- their reply -- their second reply,

4 whi ch we had no chance to oppose.

5 So | don't think -- | object to those

6 portions of those -- of the two affidavits to the

7 extent they attenpt to add additional evidence

8 supporting their burden of proof with respect to the

9 attorneys' fees, their costs.

10 The issue concerning -- the primary issue

11 that M. Gerrard has tal ked about, and it's in their

12 novi ng papers, is that their claimis that you have
13 no di scretion whatsoever to -- except to order the
14 paynment of any fee or cost that they claimthat they
15 incurred in connection with this proceedi ng.

16 | gnoring Brunsell and all the other authority we

17 have cited.

18 So in theory, if they had attended the

19 hearing and had ten | awers working on it and ran up
20 $5 mllion in fees and costs, according to the

21 Bi dsal position, you have no authority to -- or

22 di scretion to challenge that or just -- you just

23 have to do the arithnmetic and order it paid. That's

24 an absurd proposition. It ignores -- it ignores al
25 t he cases under the | aws of Nevada or el sewhere.
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1 And the (indiscernible), which by itself
2 I ncorporates the |aws under the Nevada |law. And the
3 frivol ousness of that is that contention is
4 denonstrated by Nevada law in their notion. They
5 continue to do this in their |atest reply.
6 So | think that they have to neet the
7 requi rements of Brunsell, and they have to provide
8 sufficient evidence to provide -- to determ ne
9 whet her or not the case was overstaffed, whether the
10 time spent by attorneys were duplicative or
11 reasonabl e, properly expended. For that reason,
12 that's ny response.
13 ARBI TRATOR WALL: Wiy is it potentially
14 overstaffed, when they had the sane nunber of
15 | awyers invol ved, maybe | ess, than you did?
16 MR LEWN Well, the fact of the matter
17 is, I"'mnot saying it's overstaffed in terns of sone
18 things. W can't tell exactly what | awer did what
19 in terns of things that were done in terns of
20 paperwork and ot her things that were not done at the
21 heari ng.
22 But | just want to -- we had, for the nost
23 part -- the fact of the matter is to have two
24 attorneys attend every hearing and every -- and
25 arbitration. That would not necessarily nean that
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1 they're entitled to their paynent --
2 THE REPORTER: To the paynment of what?
3 MR LEWN If they had two attorneys at
4 every hearing, that would not necessarily nean that
5 they are entitled to be conpensated for two
6 attorneys. The question is whether two attorneys
7 present were reasonable. One exanple --
8 ARBI TRATOR WALL: Hold on, let nme stop you
9 for a second.
10 M. Lewin, are you sonewhere where there's
11 a landline?
12 MR, LEWN: Yes.
13 ARBI TRATOR WALL: You're -- it just seens
14 like there's spotty cell service where you are.
15 MR LEWN 1'Il call it right now
16 ARBI TRATOR WALL: All right. Perfect.
17 W'l take a brief break.
18 (O f record.)
19 ARBI TRATOR WALL: Back on the record.
20 THE REPORTER  All right.
21 MR LEWN So, if | put -- ny point being
22 is if they could have as many attorneys as they
23 want ed at the hearings, for exanple, but that
24 doesn't nean that it's reasonable or that they
25 shoul d be awarded the fees of two attorneys for the
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hearings. Unless Your Honor determnes it was

reasonable for themto do so.
And we know that at the hearings,

M. Cerrard did everything except, | believe, the --

1
2
3
4
5 putting up sonme docunents and the direct exam nation
6 of M. Bidsal, which, in fact, was done by

7 M. Shapiro.

8 In connection with your other -- so if we
9 had won the case and we had submtted for a claim
10 for two attorneys, they would be justified in

11 attacking that. Especially if we didn't show by

12 conpetent evidence that two attorneys were

13 necessary. And | think that is the point | was

14 maki ng t here.

15 ARBI TRATOR WALL: Well, | think they were
16 necessary. |'Il just tell you that right now |

17 think it was necessary, just as | think it was

18 necessary for you. | nean, | know you did primarily
19 nost of the w tnesses, but | know how i nportant

20 M. Garfinkel's contributions were, and we nmade sure
21 to schedule things so that all four |awers could be

22 present.
23 In fact, with respect to the privilege
24 I ssue, | nmean, there was even another |awer

25 i ncorporated on your side. Wich | recognize that
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1 being inportant. So that issue probably isn't going
2 to have a ot of play with ne.
3 MR LEWN  Very well. ['mdone with ny
4 pitch on that issue, anyway.
5 So, wth respect to the providing of
6 conpetent evi dence and redacti on.
7 The whol esal e redacti ons that were -- that
8 took place in the bills really deprived us from
9 | ooki ng at and determ ni ng what work was done and
10 wor k may have been duplicated. W can't tell. And
11 as we pointed out, and | accept the fact that there
12 were sone mstakes in the bill, in the subm ssion.
13 Everyone nakes m stakes, so not criticizing either

14 M. Shapiro or M. Cerrard for having sone billing

15 entries that don't apply to this case.

16 But we can't determ ne what -- to the

17 extent that -- how nuch tinme was spent on a

18 particular issue in order to properly challenge it
19 because of the redactions.

20 We specifically agreed that if they --

21 that there would be no waiver of the attorney-client

22 wor k product privilege at the |ast hearing. And I

23 presuned that if there was going to be any
24 redactions, there would be redactions related to
25 communi cati ons between either M. Gerrard or
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M. Shapiro and their client, which would be nornal.

But to redact everything -- virtually
everything after the word regarding or ready, in

order to deprive us of the opportunity to be able to

1
2
3
4
5 properly review it and challenge it, is -- denies us
6 due process and it's inappropriate.

7 And there's not -- that is the purpose of
8 Brunsell, it is the burden of the people -- person

9

seeking fees to be able to establish that.

10 Now, | want to point -- going back to the
11 flat fee billing issue. Because | think the
12 redaction on that issue is inportant to note. Not

13 only did M. Shapiro's declaration or affidavit fail
14 to say that he billed on an hourly basis, not on a

15 flat fee basis, but he had basically said | billed

16 for all the work that was done. Billed on a flat
17 fee basis, that can be for all the work that was

18 done, al so.

19 But what he -- what they also did in

20 connection with that is that they redacted the --
21 t hey redacted the amount of the actual charges. So
22 it'"s not only that -- it's not only that they

23 redacted the flat fee issues, but they actually --

24 the Smth & Shapiro bills obliterate the anount

25 actually being billed so we couldn't even tell what
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1 was being billed or what was being paid for. And I
2 think that's a failure of the burden of proof in
3 connection with that.
4 So again, according -- M. Cerrard says
5 you have to award whatever they billed no matter
6 what, but that's not the law. They didn't -- they
7 shoul dn't be conpensated for matters that they
8 didn't succeed on
9 And those matters -- those matters
10 i nclude, for exanple, his tender issue, which they
11 pursued at sone length that they |ost on. The
12 i nterest issue, at sone length, that they |ost on.
13 The notion to conpel answers to interrogatories, the
14 notion to continue, our notion to anmend, the notion
15 to -- adding CLA to the bank account, which they did
16 after we filed the notion, and notion to w thdraw
17 Exhibit 188. All of these notions were basically
18 contested and they lost. So there should be --
19 there should be a -- there should be a -- they
20 shoul dn't be awarded fees or costs in connection
21 W th those matters.
22 And because of the nmassive redaction, it's
23 no way to determ ne how nmuch of the claimthat
24 they're seeking actually relate to these itens that
25 | just discussed.
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1 So, you know, | don't know how to -- how
2 to address the redaction any nore about -- the
3 redaction issue, because it's hard -- if we had --
4 if we are unable to | ook at what work they did by
5 attorney to see if there's duplication or to see if
6 there is perhaps over- -- work that was done on
7 I ssues that don't relate -- don't relate to the
8 matters at hand, that we're deni ed due process and
9 the ability to properly challenge this fee notion.
10 And | don't know how you address it in
11 connection with -- in connection wth their notion.
12 | guess you do have -- you do have unredacted bills,
13 whi ch we don't have. But they've never chall enged
14 our arithmetic in connection with that. In
15 connection with the redaction matters. Qur
16 arithnmetic was that the Smth & Shapiro billings
17 account to about $115,000 worth of billing. And
18 the -- M. Gerrard's billing is $9840.
19 Cones back to the Legrand notion, which
20 the time -- the tine -- during that time period was
21 a total of 45,7- -- roughly $700. | conpl ained at
22 the tine that the Legrand notion, this whole issue
23 with David Legrand, we were sandbagged because it
24 was brought up -- and M. Legrand, you know, was
25 desi gnated as an expert -- as a W tness, was
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1 designated to conme and testify, who tal ked about him
2 testifying to the very beginning of the trial.
3 There was no notion in [imne concerning his
4 testinmony. And it wasn't until he actually was
5 appearing for trial that this issue was raised.
6 Had that been properly -- and there's a
7 great deal of tinme, according to M. Cerrard, that
8 was spent. Because the tine |apse required --
9 required themto revisit and, you know, reread
10 things that they wouldn't have had to do if the
11 matter proceeded wi thout having that issue brought
12 up.
13 | don't believe CLA should be charged with
14 that time. They -- they caused that delay. W were
15 justified in having the matter briefed and havi ng
16 the matter ruled on. Even if we don't agree with
17 the ultimate ruling, it was justified for us to do
18 so. And CLA should not be charged by the revisiting
19 or redoing of tinme caused by that del ay.
20 So, unless Your Honor has any questions, |
21 believe |'ve said all | intend to say about this.
22 Oh, just one other thing. |In their brief,
23 they indicate that there's -- the issue of
24 overlapping billing didn't really exist with respect
25 to the first arbitration because it ended. But, in
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1 fact, it had ended. There are two appeals -- there
2 are two appeals that are still pending and --
3 they're still pending. W' re expecting a ruling
4 fairly quickly on that. But those matters were
5 still in play, briefing was bei ng done, research was
6 bei ng done. And we can't tell because of the
7 redacted billing what -- what the tinme on that --
8 what tinme m ght have been spent on that matter, on
9 t hose appeal matters in the first arbitration sinply
10 because of the redacti ons.
11 Wth that 1'll submt.
12 ARBI TRATOR WALL: Ckay. Thank you.
13 M. Cerrard, before you respond, just to
14 give you all an idea of ny position on certain of
15 t hose i ssues so there may or nmay not be a need to
16 respond.
17 | agree with the interpretation of the
18 operating agreenment as | set forth in the interim
19 award, that the prevailing party is entitled to an
20 award of fees.
21 | agree wwth what M. Lewin said, that the
22 operating agreenent incorporates Nevada | aw.
23 | agree that the Brunsell factors are ripe
24 for nmy consideration in this case, that is a
25 reasonable fee. Not only that Nevada |aw, but in
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1 your original notion, M. Gerrard, you cite to the
2 Brunsel | factors, which are based on an overarching
3 concern for reaching a reasonable fee award. |
4 don't have any problemw th the Brunsell factors
5 t hensel ves as they relate to M. Gerrard,
6 M. Shapiro, and their firms. So | believe that it
7 Is ny obligation to award a reasonabl e fee, taking
8 i nto consideration the Brunsell factors and all of
9 the information that's been provided so far.
10 Wth that backdrop, M. Cerrard, is there
11 anything el se you want to add?
12 MR. GERRARD: Thank you, Your Honor.
13 Again, this is Doug CGerrard speaking.
14 W have never argued that the Court does
15 not have discretion. That's not an argunent we've
16 made. We have sunmarily pointed out that the
17 operati ng agreenent doesn't say that there is
18 supposed to be sone, you know, analysis, for
19 | nstance, under even Brunsell, which, you know, is
20 really addressed to attorney fee notions that are
21 made under the statutes and/or, you know, offers of
22 j udgnent i n Nevada.
23 But we agree 100 percent that the choice
24 of law provision in the operating agreenent adopts
25 Nevada |aw. That's why we nade an argunent under
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1 Brunsell. Because we think that it's appropriate

2 for the Court to apply Brunsell. W're just

3 pointing out, | don't know whether that's been

4 actual |y adopted by the operating agreenent standard

5 that's set out, but that's never been an argunent

6 t hat we pressed.

7 We aren't saying Your Honor doesn't have

8 di scretion to do what you think is appropriate and

9 reasonable. And if we were on the other side of

10 this, we'd want you to be reasonable as well.

11 Right? So we're not saying the Court shouldn't act

12 reasonably; we think you should. But we don't think
13 anything we've done is unreasonable. That's the

14 point. W think the fees and costs are reasonabl e.
15 And there's no Nevada | aw that says you're
16 supposed to parse out, you know, notions that

17 sonebody in discovery working the case up for the

18 trial, that there's -- you know, supposed to parse
19 out things that you won on and things that you

20 didn't. And the operating agreenment, | think, is
21 pretty clear on that. That it's who's the

22 prevailing party on the issues that were presented
23 to the Court for decision. And we were the
24 prevailing party on those issues, according to Your
25 Honor's order. So we believe that we are entitled
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to all of our fees and costs.
Just one nore coment on M. Kur's, you
know, work that was done as it relates to the expert

W tness fee. W did provide Your Honor the conplete

1

2

3

4

5 billings for the -- for the Eide Bailly firm You

6 can see exactly what he did. And you know how nuch
7 wor k woul d be required to go back and essentially

8 run through all the accounting for this conpany for
9

a period of alnost ten years.

10 And so | think we're happy with what we
11 presented to Your Honor. You've got all the bills,
12 you' ve got everything that you would need to nake a
13 deci sion, and we're happy to accept whatever

14 deci sion Your Honor nekes.

15 ARBI TRATOR WALL: Gkay. Thank you. [|I'm
16 going to take a second to | ook at sone of these

17 things. |I'mgoing to prepare a final award that --
18 that adds to the interimaward a reasonable award of
19 fees and costs to the prevailing party as provided
20 for in the operating agreenent.

21 A couple of things on ny plate, so it may
22 not get to you for about ten days or so. But |I'm

23 going to do ny best to expedite that and get that

24 out as quickly as possible.
25 Anyt hing el se that needs to cone before ne
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1 at this tinme?
2 MR. GERRARD: This is M. Gerrard. Not
3 from our side.
4 MR. LEWN  No, thank you, Your Honor.
5 Have a ni ce day.
6 ARBI TRATOR WALL: All right. Thank you
7 all, very much. | appreciate it. And like | say,
8 "Il try to get that out as quickly as | can.
9 MR. GERRARD: Thank you.

10 MR. LEWN:  Thank you.

11 (Proceedi ngs concluded at 8:45 a.m)

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 REPORTER S CERTI FI CATE.
2
3 STATE OF NEVADA)
) ss
4 COUNTY OF CLARK)
5
I, Tracy A. Manning, a duly comm ssi oned
6 Certified Court Reporter, Cark County, State of
Nevada, do hereby certify:
7
8
That | reported the taking of the proceedi ngs,
9 at the tine and pl ace af oresai d;
10
11 That | thereafter transcribed ny said shorthand
notes into typewiting and that the typewitten
12 transcript of said proceeding is a conplete, true
and accurate record of statenents provided by the
13 parties at said tine to the best of ny ability.
14
15 I further certify that | amnot a rel ative,
enmpl oyee, or independent contractor of counsel of
16 any of the parties involved in said action; nor a
person financially interested in the action; nor do
17 | have any other relationship with any of the
parties or with counsel of any of the parties
18 involved in the action that nay reasonably cause ny
inpartiality to be questi oned.
19
20
IN WTNESS WHEREOF, | have hereunto set ny hand
21 in the County of Cl ark, State of Nevada, this 21st
day of March 2022.
22
23
24
Tracy A. Manni ng, CCR 785
25
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