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LAS VEGAS, NEVADA; WEDNESDAY, NOVEMBER 6, 2019 

10:50 A.M. 

P R O C E E D I N G S  

* * * * * * *  

 

THE COURT:  Next up, page 8.  Rowen Seibel

versus PHWLV LLC.

And what we're going to do, we're going to

take -- how long do you think this will take?

MS. MERCERA:  I don't think it will take --

MR. BROOKS:  This motion?

THE COURT:  Yes.

MR. BROOKS:  This is a Daniel J. Brooks with

Scarola Zubatov Schaffzin for the movants.  I've been

admitted pro hac.  I would think probably ten minutes.

Maybe less.

THE COURT:  Can you promise me ten minutes?  

MS. MERCERA:  From my argument -- 

MR. BROOKS:  My argument will be less than

ten.

MS. MERCERA:  My argument will be less than

ten minutes.

THE COURT:  All right.  And let's go ahead and

place our appearances for the record.  Did we place our

appearances on the record?10:51:22
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MR. BROOKS:  I think I just did.  Yes.  Daniel

J. Brooks Scarola Zubatov Schaffzin.  Admitted pro hac

for the movants, LLTQ and FERG.

THE COURT:  And can you say it one more time

sir, slowly?

MR. BROOKS:  Sure.  The name of the firm?

THE COURT:  Your name too for the court

reporter.

MR. BROOKS:  Okay.  All right.  Daniel J.

Brooks.  And the name of the firm is Scarola,

S-C-A-R-O-L-A; Zubatov, Z-U-B-A-T-O-V, Schaffzin

S-C-H-A-F-F-Z-I-N.  We are -- represent the plaintiff

in the first captioned action.  And this, we're

representing the movants on this motion.  And the

movants are LLTQ and FERG, F-E-R-G.

THE COURT:  You got that?

THE COURT REPORTER:  Yes.  Thank you.  

And I forgot to ask.  Do you guys want this

reported?

MS. MERCERA:  Yes, please.

THE COURT:  And everyone placed their

appearances on the record in open court.

MR. DIRAIMONDO:  Your Honor, Anthony

DiRaimondo co-counsel for Mr. Brooks representing the

same parties.  10:52:34
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MS. MERCERA:  Good morning, your Honor.

Magali Mercera on behalf of PHWLV, Paris Las Vegas

Operating Company, Boardwalk Regency Corporation, and

Desert Palace Inc., and Caesars parties.  

MR. WILT:  Good morning, your Honor.  Allen

Wilt for Gordon Ramsey.

THE COURT:  All right.  Once again, good

morning.  And it's my understanding we have a motion to

amend defendant's answer, affirmative defenses, and

counterclaims; is that correct?

MR. BROOKS:  Yes, your Honor.  Really we're

just trying to -- we're just trying to get permission

to amend the LLTQ counterclaim.  We're not asking to

change anything in the answer or the affirmative

defenses.

THE COURT:  You can go ahead, sir.

MR. BROOKS:  Okay.  Thank you, your Honor.

Thank you for allowing me to participate over the

phone.

As you're aware these actions involve a number

of restaurants that were opened in various properties

belonging to Caesars Palace by Mr. Seibel through a

number of different entities.  There's one entity for

each restaurant.

So in this case LLTQ entered into an agreement10:53:46
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with Caesars in 2012 to open a Gordon Ramsey pub, GR

Pub.  The counterclaim as it exists -- and this motion

really seeks only to make explicit what's already, I

think, apparent in the existing counterclaim.

But the basis of the counterclaim of the

existing one and what we want to add by way of

amendment is paragraph 13.22 of the LLTQ agreement with

Caesars, which you can find on page 21 of Exhibit 1 to

the motion.  Exhibit 1 to the motion is simply the

existing counterclaim.

But this provision which survives termination

of the agreements requires Caesars if it wishes to open

another restaurant similar to the Gordon Ramsey Pub to

do so with LLTQ or an affiliate on the same terms of

this agreement.

It also says that if Caesars wants to open a

steak restaurant similar to the one that TPOV had

opened in the Paris Hotel, it also needs to include

LLTQ or an affiliate.  Now let me just backup because

this becomes relevant later.  But TPOV opened a Gordon

Ramsey steak restaurant in the Paris Hotel prior to the

LLTQ agreement.

That agreement does not have a provision

similar to 13.22.  So 13.22 not only deems as

restricted restaurant ventures, which require the10:55:35

 110:53:53

 2

 3

 4

 510:54:10

 6

 7

 8

 9

1010:54:34

11

12

13

14

1510:54:56

16

17

18

19

2010:55:14

21

22

23

24

25

AA00733



     8

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

NOVEMBER 6, 2019         ROWEN SEIBEL V. PHWLV LLC

participation of LLTQ or an affiliate, not just pubs

similar to the Gordon Ramsey Pub but also steak

restaurants similar to the one that TPOV opened in the

Paris Hotel here in Las Vegas.

Now, the TPOV restaurant in the Paris Hotel is

part of a separate lawsuit, a related federal lawsuit

in federal court.  And that becomes significant later

in this -- in this discussion.

The original counterclaim says that Caesars

opened restricted restaurant ventures without LLTQ's

participation.  One is a fish and chips restaurant.

And then if you look at on page 26 of the original

counterclaim, beginning on page 26 paragraph 66 through

7 -- 69 -- 70, rather, refer to a GR.  And GR stands

for Gordon Ramsey, GR Steak Baltimore steakhouse.  And

it says that was improperly opened without LLTQ's

participation.

Now, the focus of this motion is to add

specific allegations about a GR Steak Atlantic City

restaurant.

But if you look at paragraph 71 of the

original counterclaim it says, "Upon information and

belief Ramsey intends to open additional restaurants in

the United States.  And one or more such restaurant

ventures is, A, between Ramsey and Caesars or one of10:57:10
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its facilities, and, B, qualifies as a restricted

restaurant venture."  

And then on page 30, of the original -- the

existing counterclaim, in the prayer for relief damages

are specifically sought for the operation by Caesars or

its affiliates of any and all restricted restaurant

ventures since they came out the bankrupt.  There is a

typo there.  It says restricted Ramsey ventures, but it

means restricted restaurant ventures.  It has all

initial caps.

Caesars understood very well that what I just

read you would evince an intent on the part of LLTQ to

recover damages for any restricted restaurant venture

that was opened.  Not just for the one, the steak, fish

and chips, or the GR Steak Baltimore.

And how do we know that Caesars understood

this?  Well, if you look at our reply, your Honor,

Exhibit 5 to our reply, first of all, an acknowledgment

by counsel for Caesars that even though the

counterclaim does not specifically mention GR Steak

Atlantic City, the initial disclosures filed by those

parties did.

And if you look at the email, it's dated

April 30, 2019.  Counsel for Caesars acknowledged that

that the initial disclosures did mention a request for10:58:56
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damages specific to the GR Steak Atlantic City even

though the counterclaim doesn't specifically mention

GR Steak Atlantic City.  

And then also interestingly is Exhibit 6 to

our reply.  So you'll recall I mentioned that TPOV had

brought a federal action in Las Vegas with respect to

the GR Steak Las Vegas, the one that's in the Paris

Hotel.

And in that case TPOV sought production of

financial records, profit and loss statements for

GR Steak Baltimore and also for GR Steak Atlantic City.

And in Exhibit 6 to our reply, you will see counsel for

Caesars saying that they were not going to -- by the

way, this happened back on a January 18th; although,

Exhibit 6 memorializing that is dated later in

February.

But there was a meet and confer on January 18,

and an email.  And that significantly predates the

deadline for filing amendments to pleadings in this

case.

Now this relates to the federal case, though.

And so Caesars is saying that because TPOV in the

federal action had not asserted any claims related to

future restaurants, Paris, which is the defendant in

that the case, was not going to produce any financial11:00:34
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documents for the Atlantic City -- the steak restaurant

in Atlantic City or Baltimore.  And then this is what

is significant.  They then say, Additionally the

LLTQ/FERG defendants, the movants in this case, have

asserted claims related to future restaurants in the

action pending before the Nevada state court.  That's

this case.  And has conceded plaintiffs/LLTQ cannot

obtain nor do you intend to seek duplicate recovery in

both actions.  

In other words Caesars or one of its

affiliates Paris is refusing to turn over profit and

loss statements for GR Steak Baltimore and GR Steak

Atlantic City because those claims are the subject of

this action, and, therefore, presumably those documents

would be produced in this action.  And any recovery

with respect to those restaurants would occur in this

action not in the federal action.

Then we've attached email correspondence

showing numerous meet and confers through February,

March, and April to the end of April 2019, this year.

And if you were to look at Exhibit H to the

reply as late as April 29 Caesars was still acting as

if they might produce those records for GR Steak AC

even though the counterclaim does not explicitly ask

for those records.  And they -- you'll see in Exhibit A11:02:13
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counsel for Caesars asks for "clarification" of exactly

what financial records LLTQ would want.  There was an

exchange of correspondence.  

And then I think on that date, April 29,

Caesars finally said we're not going to give you those

reports because you don't have a claim.  We'll give you

the records for AC Steak Baltimore because, as

explicitly mentioned in the counterclaim, but we won't

give them to you for GR Steak AC because that is not

explicitly mentioned in the counterclaim.

At that point and shortly thereafter in early

May, predecessor counsel to these parties moved to --

for leave to withdraw, which is granted after some

passage of time.  And my firm did not start

representing these parties until early June of 2019.

We kind of are like jumping into the spin

cycle of a very fast moving washing machine, your

Honor.  And there have been discovery disputes.  There

have been motion practice in both cases.  There have

been depositions.  There have been production of tens

of thousands of documents.  Bates stamping them.

It's -- it's -- we've been very busy.  But we've -- and

we're playing catch up.

But we did ask -- and this is in Exhibit 2 to

the motion.  We did ask for financial records for all11:03:42
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of these restaurants.  This is on page 5 of Exhibit 2

to the motion.  My partner asked for financials for

eight different restaurants.

And then we're -- he was told, as Caesars has

said previously with predecessor counsel, that they

wouldn't give us records for GR Steak AC because it's

not mentioned explicitly in the counterclaim.  However,

if we wanted to give them a proposed amendment to the

counterclaim, they would review it.  We did.  They

reviewed it.  And if you look at Exhibit 2, on page 1,

after reviewing it on September 13th, we were told the

following:  They wouldn't give us the records for

GR Steak Atlantic City.  And this is the entire

explanation:  "We reviewed your proposed amendment to

the counterclaim and cannot stipulate to the

amendment."

So we then made this motion, your Honor.  And

if you look at Exhibit 3, it's red lined.  And I

apologize.  I'm not sure the red came out because when

I downloaded the document from the website, I don't see

anything in red.  I don't know if your copy has the

red.  But even if it doesn't, it's pretty self evident

what it is.  We're changing -- it's almost nothing.

It's on pages 28 and 29 of the proposed new

counterclaim.  And there's a red lined version, it's11:05:24

 111:03:50

 2

 3

 4

 511:04:09

 6

 7

 8

 9

1011:04:27

11

12

13

14

1511:04:50

16

17

18

19

2011:05:04

21

22

23

24

25

AA00739



    14

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

NOVEMBER 6, 2019         ROWEN SEIBEL V. PHWLV LLC

Exhibit 3, and the clean version is Exhibit 4 to our

motion.

It only adds six paragraphs on pages 28 and

29.  Paragraph 73 to 78.  And those pertain to the fact

that Caesars affiliate has opened a steak restaurant

similar to the one, the TPOV one here, in Atlantic City

and hasn't allowed LLTQ or any of its affiliates to

participate.  

And that's what those six paragraphs say.  And

then paragraph 86 has been changed.  I hope it's a

little bit more artfully pleaded than it's -- the

original paragraph, which just said that there haven't

been payments.  It now says there must be payments for

these other restricted restaurant ventures including

the one in Atlantic City, the GR Steak Atlantic City.

And it also says to make more explicit which

what I believe is implied, at least implied in the

original one, that if you go and open any others in the

future, and there have been in the press that they

might be opening one in Kansas City, I believe, that

you'll also be liable if you don't include us and don't

pay us our share of the profits.  

So those are the facts.  We've -- there's

no -- there's no prejudice here to Caesars.  They've

been on notice for a very long time that LLTQ, or one11:06:59
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of its affiliates, would try to hold it liable for not

including it in all restricted restaurant ventures and

not paying their share of the profits.  They've known

that.  

They even use that as a reason in the federal

action, if you look at Exhibit 6, to refuse to turn

over financial records about a steak restaurant in

Baltimore and the one in Atlantic City.  They said

you're going to get that in the state case.  You have

claims for that in the state case.  

They've known that all along.  There's no

prejudice they've been on notice.  And the important

other issue is what effect would this have on case

management in this case?  And the answer is none.

They finally have turned over some of the P&Ls

for the other seven restaurants; although, not

completely.

Hopefully they will or else there will be, you

know, get more motion practice.  So they would just

have to answer seven new paragraphs which I'm sure

would take less than an hour.  Quite a bit less than an

hour.  And turn over P&Ls for GR Steak Atlantic City as

they've done -- as they're done reluctantly and slowly

for the others.  

So and the reason is we want to turn them over11:08:23
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to our expert witness so he can try to calculate the

damages.  That's due in February of next year.  All the

discovery has been pushed back.  Depositions have been

happening all the time.  We've been trying to work very

diligently in moving this case forward.  

Allowing this technical minor amendment of a

counterclaim when -- as I've said before, and I don't

want to beat a dead horse, arguably this claim is

already part of the existing claim.  But I think for

the sake of clarity so everyone knows what the case is

about and what documents have to be produced, it would

be preferable if the Court would see fit to grant this

motion and allow us -- we'll serve it immediately.  Let

them answer.  And we can move forward.

It will not impede what's going on in this

case one iota.  And that constitutes good cause under

Rule 16(b).  The fact that they're on notice, the

completely lack of prejudice, and the lack of any

impact on case management.  

And we -- we cited a Ninth Circuit case.  I've

noticed that in this state, because your Rules of

Federal -- Civil Procedure track the federal ones,

often the courts in this state will cite Ninth Circuit

cases.  And we've cited one.  It's on page 5 of the

reply.  It's in the original one.  It's C.R. ex rel11:09:51
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Farnan vs Capistrano School District.  It's a Ninth

Circuit court case in 2011?

THE COURT:  Can you say that again?  Say that

again because I have --

MR. BROOKS:  I'm sorry.

THE COURT:  What you just -- you cited a Ninth

Circuit federal case on page 5 --

MR. BROOKS:  Yeah.

THE COURT:  -- of your reply.  Something like

that.

MR. BROOKS:  Yeah.  Okay.  And the name of the

case is C.F. ex rel Farnan, F-A-R-N-A-N, versus

Capistrano Unified School District.  654 F3d 975, 1984

to 85, Ninth Circuit, 2011.  Which says that good cause

is shown where there's no case management issues and

where the opposing party was on notice.  

We cited that same case in our original

motion, your Honor.  

I just want to have one last thing to say.  As

I've been on the call listening to the other cases

before us, I could hear everything you're saying, your

Honor, but I've been having trouble hearing what some

of the counsel are saying.  I'm not sure what the

reason is.  So I would request that whoever is opposing

this motion speak loudly as possible so I can hear.11:11:07
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THE COURT:  I understand, sir.  

I mean, ultimately, and I understand your

discussion.  It appears to me that the opposing party's

taking the position that Nutton, N-U-T-T-O-N, vs.

Sunset Station Inc. controls this matter.

And it's a recent Nevada Supreme Court matter

that places a burden on the moving party to establish

good cause when a motion to amend is filed pursuant to

Rule 15 to amend a pleading.  And Nutton has a specific

standard that appears slightly different from the Ninth

Circuit case.  What do I do with that?

MR. BROOKS:  Well, your Honor, we cited that

case too in our original motion.  I think what that

case says is you have to -- when the --

THE COURT:  Because it's your -- it's your

burden.

(Multiple speaker cross-talk)

THE COURT:  It's your burden.  Right.

MR. BROOKS:  It's our burden to show why

there's been delay and whether that delay has

prejudiced -- is likely to prejudice anyone or

impede --

THE COURT:  Or whether there's --

MR. BROOKS:  -- the effective administration

of this case.11:12:15
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THE COURT:  Whether there's good cause for

delay because it's my understanding it's six months;

right?

MR. BROOKS:  Well --

MS. MERCERA:  It's a little more --

MR. BROOKS:  It is.

MS. MERCERA:  A little more than that.

MR. BROOKS:  It is longer than that.  But what

I was trying to say is I think counsel, predecessor

counsel may well have been lead to believe when they

were arguing, it's the same counsel in the federal

case, and they were told by Caesars, Well, you'll get

the documents in the state case because you have

asserted these claims in the state case.  

That was right before the deadline expired for

amending pleadings.  And we've consensually extended

every other deadline for everything else in this case:

Expert disclosure, depositions, document production.

You know, and there was a change of counsel in there.

And there were discussions where it seemed as though

Caesars would produce the documents.  They'd want to

know which ones.

So, you know, I think -- I think the case you

referred to says you have to blend the liberal amended

policy under Rule 50 with the good cause standard under11:13:26
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Rule 16 when a deadline has been missed.  But that

doesn't mean -- it's in your discretion, your Honor.

This --

THE COURT:  Well, see, here's the thing.  And

I think this is important to point out.  I'm given

discretion, but all the discretion I'm given is

tempered depending on the facts and the rule -- 

MR. BROOKS:  Yes.

THE COURT:  -- that's applicable.

MR. BROOKS:  I agree.

THE COURT:  So I can't do whatever I want to

do.  It's my understanding -- I haven't read Nutton in

a while, but Nutton recognizes the tension between

Rule 15C and Rule 16.  And they say -- 

MR. BROOKS:  Right.

THE COURT:  -- yes, normally when motions to

amend should be freely granted.  However, when there's

a scheduling order issued by the trial court has run,

then the standard is, no, not Rule 15, but you'll

follow Rule 16.  And as a trial judge, I have to make a

determination as to whether there's good cause as

articulated in Nutton as the basis for any decision I

make.

And it really comes down to that.  Because I

would love to do whatever I want to do, but I can't.11:14:33
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Right?  

And so unless I can articulate on the record

good cause, I have to deny the motion.  It's really

that simple.  

MR. BROOKS:  Well, I think there -- I think

you can articulate that here.  I think there is good

cause because they've known about this since -- since

the -- since February.  They took advantage of it.

Declined to produce documents in the federal case.

There is no prejudice.  They have been on notice.  And

this isn't going to affect one iota the progress of

this case.  

And let me just read something from -- from

that case.  Because I think -- well, this is another

case.  But oh, yeah, it's Nutton.  Yeah.  So on page 5.

I'm sorry.

On page 5 of our original motion we cited the

Nutton case.  And then we quoted -- quoted from the

Nutton case which says.  Disregarding the scheduling

order should not be permitted where it, quote:

"Would undermined the Court's ability to

control its docket, disrupt the agreed-upon

course of the litigation and reward the

indolent and the cavalier."  

And that's Nutton quoting Johnson vs. Mammoth11:16:00
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Recreations.  It's another Ninth Circuit case.  So as I

said, the Supreme Court -- well, it's actually the

Court of Appeals, the Nutton case, I believe, deciding

a Ninth Circuit case.

But here if you look at the language they

quoted from the Ninth Circuit granting this motion,

your Honor, will not undermine your ability to control

your docket.  It will not disrupt the agreed-upon

course of the litigation.  And it will not reward the

indolent and the cavalier.  

I mean, we are rowing upstream here.  We've

come into this.  This is an enormously complex case.

We've been juggling all kinds of -- all kinds of issues

since the minute we got in here.  We've been -- I don't

know how many times my partner has been out to

Las Vegas to argue motions, to take depositions.  I've

been out there twice, and I'm going back next week.

It's hard to even fit in this motion practice

amid all of that.  And as I said, I'm just repeating

myself, but I'm quoting from what Nutton says, quoting

the Ninth Circuit.  I don't think those problems -- and

I understand those problems are present here.

So you've got Nutton.  And I could be wrong.

I don't think it is the Nevada Supreme Court.  It says

Court of Appeals.11:17:23
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THE COURT:  No.  It's the Court of Appeals.

That's fine.

MR. BROOKS:  Okay.  All right.  But anyway

it's citing a Ninth Circuit case.  It's warning about

certain kinds of things that could happen.  Which I

agree with.  They make sense.  They're not going to

happen here.  Nothing is going to happen here if you

allow this.  They'll have to do it -- they've got the

answer on their -- you know, in the word document.

They'll just add.  They'll deny the other six

paragraphs or admit them.  And we'll move on.  

It's not going to disrupt anything.  We didn't

do it on purpose.  There has been a change of counsel.

Original counsel, you know, they make another point

that this restaurant in Atlantic City had opened before

the original counterclaim was filed.  And that's true.

It opened in late May 2018.  And the original

counterclaim was filed on July 6, 2018.

And, obviously, prior counsel didn't -- even

though the restaurant had opened in Atlantic City, they

didn't know about it.  If they had known about it,

obviously they would have alleged it as they did with

the Baltimore restaurant.  

This is -- I think it is completely

discretionary, but I don't think elevating form over11:18:33
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substance and punishing unnecessarily somebody who is

not causing any prejudice to opposing party or to the

Court's ability to control its docket, I think, well,

it's within your discretion.  We agree about that, your

Honor.

I think you have ample reasons to allow this

modest technical amendment.  And don't forget.  I mean,

this already may be included in the original

counterclaim.  It talks about getting -- requesting

damages for all future restricted restaurant ventures,

and it alleges that on information and belief Caesars

intends to open more, which is what happened.

THE COURT:  Thank you, sir.

Ma'am.

MS. MERCERA:  Thank you, your Honor.  

MR. BROOKS:  Thank you.  

MS. MERCERA:  Your Honor, this motion really

is about the Seibel parties not believing that the

rules apply to them.  That's true of their theory of

the case where they maintain that a convicted felon had

no duty to disclose not only his action but his

ultimate conviction to Caesars, a gaming licensee.  And

it's also true now, your Honor, when they seek to

disregard the scheduling order that was entered in this

case.  11:19:48
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This litigation was started over two years

ago.  As counsel just conceded the counterclaim in this

case was filed over a year ago including after the

restaurant they seek to add now was already open.

And we have conducted extensive discovery over

a dozen depositions at this point with numerous more to

go.  We have extended other deadlines in this case,

your Honor.  But at no point have the Seibel parties

sought to extend the deadline to amend the pleadings.

Even when they try to shift that burden to us to say

that it was on us to determine that they were seeking

this discovery related to this case, that actually

contradicts their argument.  Because if they knew back

in March that we were objecting to producing documents

related to the Atlantic City restaurant, they could

have still amended their counterclaim at that point.  

Their reference to the communications in the

federal action saying that we concede that they're

seeking information about future restaurants actually

relates to paragraph 81 of their counterclaim, your

Honor.  And there they specifically list which

restaurants they're seeking recovery for.  Gordon

Ramsey Pub, Fish and Chips, and GR Steak Baltimore,

which are some of the documents that they were seeking.

At no point did they allege in their11:21:09
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counterclaim or in their pleading that they were

seeking information related to the Gordon Ramsey

Atlantic City restaurant.  

Your Honor, I think what's interesting to note

too is that we have heard no explanation other than a

brief sentence just today as to why they never included

this restaurant in their future pleadings.

And I think it's important to note that they

even said that there will be future restaurants, and

they mentioned Kansas City.  And the problem with that,

your Honor, is that at some point discovery has to cut

off.

We need to know what we're going to trial on,

what discovery needs to be completed so that the

parties can hire their experts and move forward to get

this case to trial next year which would have been

three years from the filing date.

And, your Honor, we are aware and we recognize

that there are certain situations where discovery

reveals additional facts that may require an amendment

to the pleading or even, as the rules explicitly allow,

the parties can even amend their pleadings at trial.

But, your Honor, the facts here are that --

THE COURT:  Well, that's only -- you can only

do that if it's based upon consent.11:22:12
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MS. MERCERA:  Correct, your Honor.

THE COURT:  Under the rule.  And that's often

overlooked.  But that's clearly in the rule.  

MS. MERCERA:  Correct, your Honor.  This is

not one of those situations because the counterclaim is

filed after much delay from the Seibel parties in July

of 2018 for a restaurant that was opened in May.  

There is no explanation why they didn't add it

to the July counterclaim.  Why didn't they move to

amend in August, September, October, November,

December, February even since new counsel came in, your

Honor, in June.  They knew that we were objecting about

discovery related to a restaurant that wasn't included

in their pleadings and they didn't seek to amend.

So the fact that there has been undue delay I

think falls clearly within the case law in Nevada as

one of the reasons that this Court can deny an

amendment when it is sought so far after the deadline

to amend the pleadings has expired, your Honor.

So unless this Court has any questions for me,

I will leave it submitted on the pleadings.

THE COURT:  For the record that deadline again

was?

MS. MERCERA:  Deadline -- I'm sorry, what?

THE COURT:  The deadline as far as the11:23:16
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motions -- the amendment of the pleadings.  

MS. MERCERA:  It was February 4, 2019, I

believe, your Honor.  Yes, February 4, 2019.

THE COURT:  Thank you, ma'am.

MS. MERCERA:  Thank you, your Honor.

MR. BROOKS:  Your Honor, may I be heard on one

point that counsel made?

THE COURT:  Yes.

MR. BROOKS:  So she said that -- I'm

specifically referring to Exhibit 6 to our reply.

She's saying that the -- when they said they wouldn't

produce financial records pertaining to certain

restaurants because those restaurants -- those future

restaurants were subject -- were the subject of this

action, but not the federal action.  

She said that didn't include GR Steak -- GR

Steak Atlantic City.  That's not true.  If you look at

the Exhibit 6.  It's a February 15, 2019, email from

counsel who just spoke to you.  And it says -- I'll

read it into the record:

"Additionally the LLTQ/FERG defendants have

asserted claims related to future restaurants

in the action pending before the Nevada state

court" -- this case -- "and as conceded

plaintiff/LLTQ cannot obtain nor do you intend11:24:56

 111:23:18

 2

 3

 4

 511:23:33

 6

 7

 8

 9

1011:23:53

11

12

13

14

1511:24:18

16

17

18

19

2011:24:40

21

22

23

24

25

AA00754



    29

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

NOVEMBER 6, 2019         ROWEN SEIBEL V. PHWLV LLC

to seek duplicative recovery of both actions."

I read that to you before.  But then the next

sentence is the important sentence here.

"Accordingly, we do not believe that TPOV

16" -- that's the federal plaintiff -- "is

entitled to discovery related to the two

restaurants in Baltimore and Atlantic City.  If

you believe an additional meet and confer is

necessary please let us know."

Again, I think, there is good cause on this

record to allow this very modest technical amendment.

THE COURT:  Here's my last question before I

make a determination.  Was there a specific discovery

request as it relates to written discovery requesting

the identification of all restaurants that, past and

current, that would meet the guidelines of the

contracts in place in this case?

MR. BROOKS:  A request by us?

THE COURT:  Yes.

MR. BROOKS:  I'm not sure.  I know there was a

request for financial information about this particular

restaurant.

THE COURT:  Because the reason why I am asking

this, I'm asking this because it appears to me this

could have been solved as a result of a simple11:26:17
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interrogatory requesting the identity of any and all

restaurants that potentially would come under the

contractual agreements entered into between the

parties; right?  

And if for whatever reason the plaintiffs

failed to properly identify the restaurant pursuant to

that discovery request, it could be said that, you

know, Judge, that is good cause.  They were supposed to

disclose this.  They have a duty and responsibility to

seasonably supplement their discovery.  Consequently,

if that didn't occur, Judge, it's on them; not on us.

That would be good cause, your Honor.

MR. BROOKS:  Your Honor.

THE COURT:  I think --

MR. BROOKS:  I'm not --

THE COURT:  Go ahead.

MR. BROOKS:  I'm sorry.  I'm not aware of such

an interrogatory.  I mean, I just don't know one way or

the other.

THE COURT:  Okay.  Anything else?  Is that it?

MR. BROOKS:  Not from me.

THE COURT:  This is what I'm going to do.  And

it's based upon the current facts of this case.  We had

the discovery cutoff -- I'm sorry, a motion to amend

deadline of February 4, 2019.  And that's, what, ten11:27:28
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months ago, give or take.  That's a fairly significant

time period.

And just as important too, it seems to me that

under the current posture of the case during the open

discovery time period there could have been either

interrogatories or requests for production of documents

regarding additional restaurants that come under the

purview and umbrella of this contractual agreement

between the parties.  That wasn't done.  And I don't

know why it wasn't, but it wasn't.

And if that wouldn't have been properly

responded to, there would be clearly good cause here.

And so under the facts and based upon the delay, I

can't say there is currently.

So regarding the motion to amend, I'm going to

deny that.  

Can you prepare an order, ma'am?

MS. MERCERA:  We will.  And we'll run it by

opposing counsel, your Honor.

THE COURT:  Yeah.  

Everyone enjoy your day.  

(Proceedings were concluded.)

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
                :SS 
COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE

TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID

STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT

AND UNDER MY DIRECTION AND SUPERVISION AND THE

FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND

ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

 

                           

                          /s/ Peggy Isom        
                          PEGGY ISOM, RMR, CCR 541 
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