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S
[ IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF
7 NEVADA, IN AND FOR THE COUNTY OF WHITE PINE
. 8 ok ok ok ok F'LED ’l
£ § [ RENARD POLK,
o 3 AUG 30 2018
c % 10 Plaintiff, .
Euy § é 11 -v§- ORDER TRAN
EETE JURISDICTION BACK TO
385:%s 12 | TIMOTHY FILSON, etal,, CLARK COUNTY
S L ET
82° z4 Defendant.
=6 4 14 /
i z
& £ 15 On August 20, 2018, this Court recieved the above entitied matter based on
L7p]

an order transferring jurisdiction, because Petitioner is an inmate in this jurisdiction and
challenging the computation of time served. See NRS 34.738. A closer review of the file

demonstrates that Petitioner is challenging the validity of his conviction in Clark County.

Thus, the petition is properly heard in Clark County.

20
21 Good cause appearing,
22 IT IS HEREBY ORDERED that the above entitled file be transferred back to

23 || the 8T Judicial District Court in and For the County of Clark.

c@ﬁ&@@d.h;s_zi day of August, 2018. g/y _7_
25 The document to which this certificate Is

ettached Is a fufl, true and correct copy of

26 the original on 7 d In my office. : DISTRICT JUDGE
DATE; i/ A A~ 18- 760853 -
Nichole Cler of the Seventh Judiclal Order Transterring Jurisdiction
District Court in and for the County of 4778620~ |
S
By. : Deoputy 1
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Case No. HC-1808065

Dept No. 1
b‘

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

* k k Kk &

RENARD POLK,
Petitioner,

_VS-
CERTIFICATE OF SERVICE

TIMOTHY FILSON, et al.,

Respondent(s).
/

Pursuant to NRCP (5)(b), | certify that | am an employee of the Seventh
1h
Judicial District Court, Department 1, and that on this é B day of August, 2018, | served

by the following method of service:

(X) regular U.S. mail () overnight UPS

() certified U.S. mail () overnight Federal express
() priority U.S. mail () Faxto #

() hand delivery

()

copy placed in agency box located in the White Pine County Clerk’s Office

a true and correct copy of the: ORDER TRANSFERRING JURISDICTION BACK TO
CLARK COUNTY to:

RENARD POLK, NDOC #72439
Ely State Prison

P.C. Box 1989

Ely, NV 89301

ﬂ%’f N, Fuﬁclunq

CAROL R. FIELDING

RECEIVED
AUG 30 2018

CLERK OF THE COURT
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EIGHTH JUDICIAL DISTRICT COU
CLERK OF THE COURT .

@lo REGIONAL JUSTICE CENTER ‘ \’fY""{ T

o 200 LEWIS AVENUE, 3™ FI. . e
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554
Anntoinette Naumec-Miller

Acting Court Division Administrator
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Steven O. Grierson
Clerk of the Court

CERTIFICATION OF COPY

STEVEN D. GRIERSON, Clerk of the Court Eighth Judicial District Court, Clark

County, State of Nevada, does hereby certify that the foregoing is a true, full and correct

copy of the complete court record. In the action entitled:

Renard T. Polk
Case No. A-18-777370-W

VS.
Timothy Filson; William Ruebart; Tasheena Sandoval

now on file and of record in this office.

IN WITNESS WHEREOF, | have hereunto set my hand
and affixed the seal of the Eighth Judicial District Court at
my office, Las Vegas, Nevada, the 16 day of August 2018.

STEVEN D. GRIERSON, CLERK of the COURT

AW\MA
By:

Heather Ungermann, Dep




0—(§
WP CLERK

CEIVED

RE

S =T~ IS I - S - A

g ®

T
-

Electronically Filed
R 8/14/2018 9:41 AM
o IT} Steven D. Grierson

"0 s D7) cLERK OF THE Coy
o 910 AUG 20 AH!I-’IJW'L

LA B “ |

P LN T SRCIO SRS B S U

DISTRICT COURT - —\-am
CLARK COUNTY, NEVADA

Renard Polk,

Petitioner, Case No.: A-18-777370-W

VS.
. No.:

Timothy Filson, Dept. No.: 7

Respandent(s).
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LINDA MARIE BELL
DiSTRICT JUDGE
DEPARTMENT VI

N
oo

ORDER TRANSFERRING JURISDICTION

Petitioner filed a Petition for Writ of Habeas Corpus on July 11, 2018. In his
Petition, he challenges the computation of time served. Petitioner is currently incarcerated
in Ely, NV.

Under Nevada Revised Statute 34.738, any petition other than one that challenges
the validity of a conviction or sentence “must be filed with the derk of the district court for
the county in which the petitioner is incarcerated”. Petitioner challenges the computation
of time served, not the validity of the conviction. Therefore, the Petition must be heard in
the county where Ely, NV is located.

Ely, NV falls within the jurisdiction of the 7th Judicial District Court in the State of
Nevada. Therefore, the Court orders the instant Petition for Writ of Habeas Corpus be
transferred to the 7th Judicial District Court.

DATED this 7th day of August, 2018.

LINDA MARIE BELL
DISTRICT COURT JUDGE

rwv-mm.w
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CERTIFICATE QF SERVICE
The undersigned hereby certifies that on the date of the filing, a copy of this Order

was electronically served through the Eighth Judicial District Court EFP system or, if no e-
mail was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney
|| folder(s) for:

1aNDA MARIE BELL
DiISTRICT JUDGE
DEPARTMENT VII

10
11
12
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14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Renard Polk

Ely State Prison #72439
PO BOX 1989

Ely, NV 89301

(e

SYLVIA PERRY, Judicial Executive Assistant
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~ GRouN) ONE ~
wherzar fhe peti biery Fifth, oivdh tnd Fvrteendin

1) [chtm(]' Cmetittianed Amead went ;@5 well 26,

Jrvade (nstAvhuad bdde| sectun § ¢ rviledye,
rqht and eubitlement o a opeedy ¢rial, equal
protections awd due prucess and b be Pree Fruun
fregudical, Lanecennery , pust-arcent prewartdnt -

. execsbian ?oﬂal.——m/wdyarm omd mordinate delay woh Vidwl'c(,\
Conkory and regrant 1, mamsitent awd Mateete
with aud bused at an erronew’, vnwartnted acd
vareacanah (e ceterminadion amd a}\PliaJ—.’cm ok fzct?)
owd deoly exteblmhed taw an dedermined by the
05 Gupramz Cvrt m herller v. wrngo 407 (9 514 (\472)
omnd 0.5 v. Ewell %83 0.4 (b (M.bé),- when dontrict
atomey Wary Holthus awnited  (#) eqht months kelore
eceating e drrest avd bmch warnmt® aganot
Ahe pekitimer aftec [hel surrandered [ himeetf]  fo.
atoritien, kil juuenile wardahip termimated, e
state dincentinued Breibly adwi r\t'ahﬁ'hﬁ poych 44-';-0?):’.(.

medicaton cud while. i posseovian oF . the petriuners:
mreliable and T(Icﬁa”u/ chtuined gakenent ¢ cwt-?w‘.;iat)/-

dhereloy resvl hnﬂ m & CMMPMe micarriage ofF atice
rTiy b lewels of Bndamentally mberent defects

ind eupstent with e rd rweadary demaund
o} Pur P.rwu.‘-ure, astocipted with hawihg am
Mjuriows effect an the jury ad presuwmptiun of et ;
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tue  wulawSd, el and Tuke arreot, pretried derankin,
triad, convidkion sentence andr contnved confmement
oF Hhe petttimes Frm the 099 oF envipatory evidence
fhe Qresecvimkan ok ideue com ehency determmatians,
de,+&rm'-nn~_5 the telligantness, ﬁ/gw)n«g NeHs a,vw,(_ volundorineo9
of The @uh’HaM.r'% onrelable Slatement (cenfession) and
demeangs, fwher aka, o the tme oF fhe deliy with whch no
recanodle Buck Frdes wodd have ound the pekdioues
gufli-y/. whereby the @o&ffjf'wuer Must be ditew crgeé Fsom plnte
cMy a-ll(xa«lms A hew i and g\rwrc(irg D the Qdf‘i;wcr
@rwcm thereont bfwcé o fhe Ql(uuill‘ﬁ -D-dﬂaoe(‘ [eﬁa.(
fw&o{'icvw Qraomf(d '

Toat dusay the 511:113 A 144 the &dﬂiandr
owd [hm] gruudmotier, Glra Hoe Hodm 1K, hegamn
APLSsingy V1L even g e pr/asrb:(iiy By ab{a,mimﬁ a luvmp
sum aymont. Pow her widaob davry bendy pswided
bt, o lagﬁhomw’ﬁ COAMD Gy Pron fhe wJ’wﬂFul or
accidontal deatn oF her pupband

The drumsion antailed . that Ghould a cash adyance,
colleckians ¢ nuwrance canpany Mandge o Guariutee or
vemt g vbotaunbiad amant oF Fudo fhen Hie petitues .
woold be the graudee of Frances sebriened cud the
hierec of her eslate.

After cder#mﬁ cthers ofF Hheir @"an@ the f)&#\‘icwer'%
mmeclioke Pamily membes hecawe heokile +owerd
[ when Hhey hewune auwme of their exelosicil
and £ taic mothers  mbenkion do ba"duu(’f/l
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o o

her evlate o Hhe peh#mer }

Prwpted by her re ad RBmenking avomenity
lowawrd the pekitioner, the petthasers Aunt, Guocur Srm
then mgumipulesked, wached and rwokrucked the Puwa\‘d
Vikws fo acerne the pebihaner of 9evud crimived  min-
- cmduck hecase Ghe ans dveatitled and dmherded:

F her molhers eolate '

Tt tne petrbioner hot snly recantly beccune anere
of Hioe Caddn an o relt oF fhe PuTerA vickams,
Awna DK aund J/MayCMﬂ@w/ wturng ny I_lm"Mj o
Lol aunth ploy o mewcerake tue gekitianer and
declare. Twd{ canpetent o mauye the entde.

Thet N leHhers awd communique # wern wdershed
audl aﬁrez&, {W Q«MtiL( mwobers o the @dﬁ"’icwer
woulc\ clauﬂat L shene ko ob‘ofrucjr {he {cransPcml
becave it wan peliwed shodd Hie pam‘iaMI recerve tue
lwwl) HLUM a.lw:j “wikn Yot ghoke. then [he ] wold he(:jlrzc('
e resf oF -L(M'bj -paM/vily.

%o o order {o fleep L Frovt the Fanancen aud colate
| | Blve shafements were made Ao wiktalize Bilae chwges.

| motrucked wider tiu contlning amd W@o oF Guacur Gin9,
Toat m an abbpt to dosnde the petbioners
groind vother Frant hegueatining T her estuke
er gving T canbsol dneredk Sosam Grms micrmed
her motmer, fhe Pekitimers gramd vothes that
She hwek heen vu cmtdpd wih the Q\urq\af-l'cc( vrckmo
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b repurt fulaely an fhe petibuners alleged crminal
'MC%(,MLO(’ bbﬂwj pep etraked cn the,

That N, o ownt ?"obruw«/ 2-75, [4GA after

fhe pd’(ﬁmer, had mede LW’:} wayf home Lho:[ wes
emPrated by Svaam Grme, L hiv] gravd mother aund
@urpa({—eol vickime  cver the fzloe a,tleﬁa.l’m

C@l((‘mﬂ the aﬂeswl’{wm ‘Mﬁarck the ’M/H\LIWT +en
lebt withat nicident..

Dormy thet tve St Sms called locad avthorities
b rc(wr% the Floe accvantions.

The resfncing Afreery bk he @mu'%té urckim
ikl obetements , alug wth Guoam 6nm,0 bt no
arreok wartamt  und 2oued. 6(,?300"’: Yy Ahet floe Grloe
ollegakitnn wese act helievnldle vor the Hletements
Corso bar’a»{'ﬂus ¢ mba»Ue cauhl.

Even av, fhe Qu('f{fiwf nver reburned home,

Huverr, on Avguot 14, 1499 after beny mbved .
thet on Nr?/.ﬂ' warramt  awd fwh"lw\ had been "2‘30&&
hy fhe juenille cud bumily cwrtn for o Qo‘onm*ea(

{ hetn yroladian the petrbiones avrrendered T himoelf ]
b Lol avtlerities. .

Al ad Win bome an arrest wafrm'* for the alore-
wenduned Floe sewval cotminedd Mﬂacwdua(' a,ezuea,{'m‘
hed been chlzimed. '

That olwi):k’ fne exidbence oF the sevval astew b
warron b and o coerted - wnrelickle sletamad (confession)
the civkrick aborveys offrce on e dectiion o Mary Holtheo
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chse ot b execyte the grreat wwrrant bot p&rm?(-l'eo( The
pekitimes +o be relasted Fram sode costudy awd
comby dedentim.

Mused . mbornatin and belied it & the petiticnecs
View fhat the dvbnct atbmeys’ office ot the request
oF Mary Hotthwo auwaited evecuting fue akrescud arsest
warrrt b mbebionally gan g fuckical advantage
over The pok bier pa order 'h:/ itk momniCeated asno
5ubﬁ+ml-m.| otnd 6?6(1/6‘.{/ mrerd:ce wm the :R,rm o §

(i.) proventing fue petittwer Feanm chall euqrvy
tat admissibility & fue wnseliable gud :'Hcrac,,(ly
doteined shdement (camfession) he fore nijm-.uc
courts cavormbing of a,_{}eM(\ Vv b WPU and '-m[‘“’r the
deferse deliberadely sWicldimg the cwrt recond of
| the @olffhwlu"‘a 'Mﬂ/\orf-(-\’ and mestal ca.")M;h, ok e
ﬂWMa-tM rel'mkam /

(1) bﬂmﬁﬁlnﬁ Jovenille wwd'a\n'\p okl b
J{@rmma’(e& lo relieye the @roﬁecukwl oA i horden JF
vy the pokkw\er hed reached [ wri] M\“crI{'\(
heyend @ rcu%vlq‘rle dobt o KM}vdl\/ , mbedliyeHy .
ound volmberily cusent b a mironda wasver withgrt
Juvenille mﬁegwrct‘a, Shoppmg Rr a forwt;

(111) avidog dmmistal & e MRoekar an
The basit of  dode yeopordy by nrtue F e pekihoner
hasng been Initiaily Wliq_ed for the ﬂv‘al'w/l,l' (,Luaﬂad
oFfennes porvant o o fobriaded juvenilie proboatin
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vidabar oud revacakion;
(V) gwmﬂ. he aﬂ\e«;rw fhe pe,{—(ﬁuner ‘Flf.A
Frum avthortdien rdner floan [wuiuﬁ e Stuakiun
ok rot Aursendestiey ThutselF | when fhere wns
o achidd  wapaant G Zh{b] afr(fp"‘/l
(V) ghotackivg the petcticuer Fram kg Tha] -
rylt o o 60)e¢(,(.7/ hfm( becavse -fh(..purg\or#cd vrekime
twld wot e locoked ad wd un covpedive, awd
(Vi.) cﬁuc%rnvj the @&{’c’{“o&b&fb duvemi lle recr.rA
v Mmoke & appear ak [€ the pebitinter waso heded wbo
fhe jveaitle court et a Q\m\u}im vidtakiud rzcthes
hMW‘ e MM+ S s to dimavan \juue,u»tl(e,
ridickn wer the chaoges ad Tae deteckive®
lv'werrogm‘lwd ks o bl an enlwo Fu(,
|\|udcd and vareichle dhtement (cufesipn) Frum
The Qepthicuwer, inter abe.
T Ylakent mosarsage oF Guetice vnder Mned
the dlb(fﬂ"ccmr yamlJ“caVI'dF ST ANVE) rw&e,lfb(\/'- s
leawors & blewniah amd bleght o fut entire rp:owac(ivtﬁb.

The rook of Bur procedvre requived the Fuck Crder
b be ™ puesesvion ‘oF ot aﬁlw(’o(h e erredtion
hecavae aobkce"a decitien B mierred f(fw—reb-/.

Mo Fect Ponder hawily thi’ M Forvetion wold hawe
Quud e pekitiones quiley Kuuwnxjm;(' o <witch houd
had been contrecked by fhe gebrbiaers famly aud
conpleted by the domkrick oo oo’ obFice awallued
vp  The reckless dorvegerd Gr thore accuged oF suin
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Afenses.

Y muh 40, Jurer nwhes (0) ore staked o frral
comeed (,lar‘l‘n{’apmr (/rur,wt,u 1t acemn asm it the
B)vh'hmrj wAs ee;('-\.{) “

And questioned, " Why drdnt fhe dwl’s(—‘wtzrj

challenge the admisaibitlity oF the shatoment?
' The old addage “ juwbrce deloyed T5 juokice denied ’
M ot aramd Br wo recson,

Tuck Ppders were entilled and had the r'r{]lll{‘ {0
' arpens whngbul at the fMg of the dfe(w( rwedving
fue orporked vickimn bervy conclied, the slpde docdering
yecrdo ad Files dewuml—rw(’ruﬂ the wekness &
fher cwne-m-cwiet  and bq Aamﬂ 0 rwphfmj 6(1(1’6

and comdy oFfaaly and ewployeers finew the
q\da’kwur;o 6%‘(’%4 WD mre,-[ialo(e M W\(b‘vb,[@.

Therr wey wo wetd o commit pdditional ﬂleﬂal heg
a««‘wrf the leﬂ{lcw&r if the  sltement. wes .#rm{’u}ur:fb% A
%Alrvzr 'fta@gmjfivtfj the puﬁ")arf%( STekims were omcw,)‘lm—{‘:’ Ve

dind wourked W yecamt their gldedents,
| Huveer, due-to the mbteppionad delay vone, o ..
W s braglit b ln’ﬂhﬂ' wher & aws ch?pwm{’—]

Shite Mawulq Q\Moul'vr;v Kuew the _gwl't?f-"tmr wad
chwdly uaent aund v qun AHMAIH— Lroyn eXwviny
thawselves § tability Rr vidabials u_t’bﬂ't.(f lem tlee

periticusr oreheabsated povt-actimbion, post-arsest,
post- cumbension md prewarrurt esecotion deloyo
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fr the qwrPoqe o P.vvld.ivga 6_\/Mpac('b\d'fc. d‘uc({‘f_ aind
el Liatiny Qrocesoes and evid %@.
Clminativg otficianly ik the cuvickion cud
imPrenent oF cn ackally mviocent qlar’ao;/\.
wnly wow dmewesed. - ‘
Clearly i cuwww,rvua(x{ it vedy | dicaered abm{"
nformaticnd aud widence alaw bt Rr fhe &J.m(
e aticeting The i\uh‘ furers e (roess A fj{;éec(}/ yicd
rr'ﬂ\n{'{-, o 6“"(}‘/ verdict wonld ot have beew reburned
C‘Jbew"fcuuv“mrff-wv% b fhe Pb{—f(-":wh'/l‘v extrame ackuel
m»cQ ebbtanabr ol (Pf?oubh(.e 4;\41,( AE%%LVM‘D—&&
!wf—‘bdf‘% e enbite +rigd ]:pmzmb:{. widh error
¢t consb tubtdcd dnwe,w,-‘g?w..ﬁ.”&u%n.rraz V.
Sty 0 T3 195 (2d Gr 012)

ééll'écd]‘w:) MQ »~ cumeer Ué\ul/l the enkire due wurnt ‘l
oF fhe h\foceeohﬂt\‘é the Jeloy ﬁul—crrt{,lkﬁck ourd Cyf’ww -‘
amy qfcwp* ot Aemmémkms not amdy the ded:-—
orness oF dhe Qb{{‘r:mr.'% .6 katemandt , but ﬂac,pérq\ar:ksé{, :
vickwe mwithvgnmo bo Mitially  woperake  cuvoirlent
with dhe Q\;ﬂncc,ubrf; st M W?C{WG.— mw-cWek,

Sueh (/98 Hw{'icab(lj o!"c.bw‘.'.i"rw{'(é‘ 'c_/l_(?e-a(lua;ﬂ#aaéth -
albechuy delay wiss the cormerstune oF Hae frovecuhurs
qume o ek e ?e’(':'(;“{““"r"

Which bcs‘a the t(‘/ue,b('wﬂ ; i€ vio wastamt hed been |
whoed- wbter tie Qupoted Vichime rqorted the r‘)e)lr:hme.r%
alleged commicaon F tacse (rnes, Haw did Ahe ghate
or Gty geun cne fv([wuﬂ—g no &_l/la%é wn fhe
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evid enrasy rmw(ﬂ-im? buless & cwme the dmbsich
otborueys oifie Kuew The ghakemant edsted aned Hne
fe i\ar‘ﬂos’hc& uro‘r’a'mo' mw;)er'a%ume.bs -seek'm;s) to
canceed ol by virbe £ fme [af)sg. .

Morewer, due to the Fack that at the dme oF the
delay fue pefitioner ws & monor wrthost am adk
fbom Aawrcliom d«;r:vﬂ the olatements yetewkion,
e Pack tue (‘\okiiwr b been commitled b o
Wentad hecd Jl«:uJ»( whiered D'ae,:( U ba‘hﬂ -QJr-t.’th
Mmml/ﬁeretl ﬁ\‘a\(c\-\u{'rcpm MCAiad*loLA q,uA winle

M coly cuntady L\v.:k wits Qrevcried  cubpoghobic

medicokiun @ com be veasunobly gosumed the efatement

was v effek 4 Q\rbdoo{' fheredt,

Alosend Anty deloy the pekibiner culd howe eusily
closed - Y any adumph Br preseaturad mflveuce
+o ut('rc\jual:accuy r\M_‘]éGI" {the pr&wvmw o e
ahorestuked matamces ad osdance b muke
“jess o5 F WL were 6 Vout and dry cose, ”

It by markan i 0 more thawr plavaible hed cpused
Ky These ,-M-nuaé he uwodd vk have @ro.cuc(&( <90
' rmcaw.{nejrewﬂy / M"WL[T wwwhd b \M%W
¢ bdement aud The arregt W‘M&MW/&L&.

The UA ]._‘Fjedom-(j o Mwoda  Contd vbion  wuder
mel.c v. Aritona Bd 0.5 uib él@(c&) requiies
faak wo one he comicked on an copgkitobimadly
firmed nrelioble slakummt  (canfesaran) 40 well as,
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ererttng wndue wFlvace on fthe @ur‘x&a& vitkins 4o
etk KWA)'MSH Ludre ]:rtcaw(’dj tesbimony /ba[mz V-
TU 60 ys el (1666)

Tath e wed bcyoml 2eclovsne s and vt il
1mr.5\'rvlm+ md winces & nduriws stheme o convrck
b~1 oy Means.

Accordtf'ﬁl\{, olake and Pedend law require the
1mmechicde relewe oF Hhe G\e,{v.Hmer ¢ 4ol egregivy
wivadvet wde Sunders v Shde G4l F A 65“{4‘%
Cir. I(ﬁq) due o the Qm,mu‘a(-w,(y @redudu aied ,.nmuhm.(
and fackied patore £ the deloy.

Al oF whiih ald have, shord have and ot now be
pursied by ot aavislmce of o compelent wsel with fle
lcﬂai M«ﬁ)whbe and Kuow hao bo G)roﬁbcr‘(sf Pﬂa&-b# fere
and otntr Pougs belust the curt thot wes needed  rot
wly at e Kwme .,F-M delay bt alo nup an & seconek
cAliret qwellcdé @mceuﬁ @rwluwlx( a,'aa-wcibWCA lﬂ\{ cirect
ﬁwdla&e cde au»A on $he Tnedount a,.wucw;(q.«l Gbuo{':-

convichion (i\me‘u‘a waavailable Be determmation with

connel .
_ wherefore! the pehbivser does incorpeabe. tuermy
avermant relaked herem as iF [ty sed B CMA
Qrweulrcc\ W AWt accmpary vy gramd s prving
dudsmw\’r for « New g he a,llu.a’rect,fhe Q\ohhcutch
(revence provided Jor aud o evidence adduced
relecsoe the G\c,kl s Q;dew W From wn pwla Pv(
al\edc.l Palne owmd  vnconatbrbined  conBnement,
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~~ GROUND Two ~

Whegas the pekkioners  Fordn, Fiflh, Sidh and
Fwrdtentn s [redeal] comstiboional Amendment, a5
will a5 Aunda  (wmbdvbhual Articde ( cechun 8 priiledge,
rigWt, enrifemat and mmontty 1 cnved , Tamadn
slent , @ -Fm-r-.lrmd, dwe (o ond equad G\raf'ed—mn.fy
wmd o he Prce'wa\ selF-rwcriminabiun and fhe vyl
b an Illeaa.lfy,wdww(y owd werewely obtaned cnrelicle
amck M{g’u@\"worﬂ}x( Shtepmunt ('chFe,%Im:) b avuct o
@MH verdich , et niedher had a'@tﬂuw nosTedive wor
the hallmorks  cunndunt with the - pefiti Mers prior bebwvior
in Amlmﬂ with the crimined dub"icc Gytm was Vi elebed
Cmtrooy Gmd repugnamt to, i adequukely o Twe FSeckely
wikhy M hme,& N G ey sLneUh, uwwwrm-&uj M
onresaalde aplication oF fuckt Gud cedy esteblishied
: 6‘1&6'614/\& Ledered law as determivied by the UD
Lonrame Cook 0, Miranda v, Avigana 384, U4, 426, 0

\
(IQ%), Ala.!lu(. v. Tt 30 w.h Jed (1954) aM.A Chevez

v, Maktwer B72% 0.5 760 (303) j when lnhr:usa*mg

dekectve Tamolly Howiot »olibpiavw{, Bornished and. -0 N

geskicdaked tund Wy gun [holater] amd refesred

bo & lie dekedor beot W @ 6u63cﬁ+'n/j& wey v fM(J(y

twe pekbames wodd mect with buetily harm shedd [,
withet - el poycbiodriot or guareliom (ad o)
refose o agw « “mirewda r‘ﬂahﬁ waives Cwd o
overlbase the pebbiuerh will aund joqment wto
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purpcrhéxly cm-&mnﬂ o crves f_bwj Aok not CWW?“;'
Hherely rt.éul‘l’ms in & eomplte muearviage oF jostice

riathy 4o levelsy cf Mamewhlly nherent defects aud
Wittt with the rudimenkoy demandsa & &ar praedure
arsocaked With buwrv"ﬂ Ay Tnjuriovd etFet o e JurYy
amd Prewmpban F aence, the wnliawhd, 1llepd aud
hulae ayrest @J’&r'a( detaution, trel, cnvickun,
Semttnce awd combinved confnement f que peddicats

by not hawing the Qivheclor prove comp liance wil dMﬁrM&"
m the cledetento refebion oud wheler the slofement
wes vt the Quu(u,{- K& coercien withawt wisch wo reasuncdile

Pack Pder woild hae fand the petibucer quilty of

fhe Furnes ) Whe‘reby fle p&wl*ﬂiowef must be @nurdeo(

a hewivg (evidonkrory) amdh Dﬂ-’ﬂ provence therean

bo develyd tne fucts 6urruu-wliw3 the dolil cirvmetances
requrding e slkenants rekado), and yar  evidence
MAUG(A vacate e suntence ‘Schcclulwﬂ o ned) Pfrcl,l

Lxcbudiltﬁ 1+ terelrun Jbesed an the ‘[:»l(aw'w'ﬂ- Fects ..
Gy l«dai quesh ms qxrzﬁmkdt'.

Trak pris o burrM¢ﬁm3 [wiwnaelF ] & wthoribies

on Aot M, 1449 - tue- Qedrbiares wan being sean by o
4 chid psycwiakrint fr mankd health {roblams [gmu%\,ll-
o by auili)of;ki h&rgjﬂ&ﬂ( eyt an a,u'em.(\('gé aiictde
MJ eovi romendeld. coitrivtorz who'd pm@cribui o ombi-
porchobic mediakion ™ Qispc\rai'o(’ b combed carkein guychesio,
4 Fler hwmﬁ been talrmed td there uws o (ovst ble
ovtiduding  bnon oF aest wertst  for L]
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apprelnensin puravant o allgakons F oexwel e rmaned
micoid uk  committel an 4ne afrectuked @urpur{'w(
vikus, fhe petdkaners child Qovchiabit mpved i
pmol'}ce.

Wi the @d’fkw.er M custdy Lhel wue laken W
the pwenille dekenkiar fuctlity a5 -a g\nxiud & Thr]
mivority whered The] was mer by debedive Tiuothy
Honiot | The |ec m%crragakmﬁ oHorer cmmisiaed o
tuzot, qerke the ywpluct case. S

qu)ﬂce berq heed m a dwe,m'.“a Q.all#(,, no vidible
@vo'cw(’b cr qw«)ﬂiawbﬁ (ad lFl’W) @rm+‘, fhe deotebive
mﬁvma{ hwselr and anlled the pwl'-’kawr would ¥
The] i@ to gue a shotement” abodt fhe criminal

sewa winamd ok cullaacdﬁaw urmdimg i cave.

Alﬂfuﬁh e QuHhmr wked o anower in the
negekive , whith won sty s the petitianer
o as noted 0 e,uory ¢ riviivied cheedrhﬂ @rzcechuj
W e, before [Wel cdd amswer e deteckive
quaneéx twwwd hin G LM&&:’] as if W we #

- Slodd e Qd-«(—xmr retvae, '

Immed:oiely Ahereater (\\rodubmfj a " Mirda
rhts weover vd tnficving the gokifiaes e
Wam\hrz e wpsn nedes o begn q/u&bhovﬂfj,
whzh Hhe @e/!/rhaw,r ro[fx,{'wWH*f ’an,md aéﬁummg
the dekeckve wwdd make gouk dar W twred o vse
hts g gheld the petibies refee,
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That durﬁs the wwkerrogat.on every +We The

pehitimer wdd  begh o answer queskicnd | Tucasatent
with +he ﬁ\urparh.& vickme witial sldements the
debeckve wold mobion touwwd ha G Ehdokr:(
re-?zrr.\ﬁ b aAmm'.{?{-m/ﬁ o lie Jdeteckr tegt undil
The Qetifigmer admitted [nay] muolvemant, leas/ivg
i, (,\urhov\_ e recorskedt.,

Albert | the statement wus newer suvmn o or
narrekive given aolm:fhmﬂ he a,ﬂesag Comais 557\

1 F dhe o enses w the lowbions chv‘-ad({é(.

EM.UY ruw-‘ttn\.cj The Wcrroacuhou The Pd-’ﬁwk
gowe.the  sume acamt the detechive elicited
thragh threatos.

Euen %, abler the ywreliohle Shdenent Cemfestion)
wab  gven e grregt M Lwdn biorranids r&Mn&A
wnexecvhed suggentivg  stute owd comky atbrverss’
wiwllingness to vee the Shkemert doe b 1l
- wareli plility,  ptroatwortliniess and wad mins i lidy,

The cireem shuces wn total wvolving the reteakion
& dhe Qd‘&on&r% wireldle Shitemest (conFession),
Gnd lolrnﬂ * go wtdnaumﬂcd, was e @m.iw,}.

& tn  over zealvgs dekedive 5 wﬂmp{' ot becuring
an chvins Rdve admissmian oF crminad behajior

cvwi- Bets  neidher 6u16[)ur’-('4 l3‘/ the Q\un‘\or{'d wkiung'

/

}
bctvnabions ¢y heliwe

CW\JIML with dhe  uveille jestice cwrks 1neFrectnencss
o‘w.o\ Mmﬂ cow.;} uvwl’a\/&(\/ withh the S?ad' ‘ﬂva/‘l’ e (i\e}:'l’mc.r

by Juros nuvwbtr A1,
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;,uzt olﬂ' M’:m‘\%o& svicide won o Temult oF Lh:'b'l
ﬁrw.«i!vw%\m deth , had been preser hed the

Grethle Jdm.m.bl'c,r*vg o nsqolw\trol)tc pmech cnkian (01

awmdy cund Glute e,m(\\cr\/e.&‘: ond the deteckes

Conkiviaed threateamy gegtores tawwd W gen Lholote |
demonotrae there wan and @ vo wabf);[e e

the q\d/akau\-er rewotely  wlonkeily, mptells gm-HY
gy WW@W made awurake slatements wikuot

Lh:ﬁ] will Je,mﬁ ouu’barue aaw,(« werrr.i&w\ '

- Also, 5u33wl-¢3 m‘?lyl the weskiness fF fhe

av.dme eA dhe Fwe oF 4dwe rw{'erro@w('om M
cmbequenticd deloy.

Achnj as o fudk Fade wo judge or jury wwold
hwe returned o ﬂ”'“’"l verdick were they oppwec( {o
.lrvrb whirmobiat dhat  the Gwl/{" ALY coutc( howe
povoitly bean olot shuld The] refoe do Qm—c deke
- the dietetived llleaa.l ties . .

JFo fuek me judge wokd l/towe b&eu\ obls gcc,\ do
dismwis the amend ed mPbrmabion withat ay new
wimca 'oc‘/-bsﬁ 6um|1?lec( cFler vio warrant was taoved
. u‘m e ur?w’h(j vickimg  titted aecpoakions
hecane rva{bmv:) thw*ﬂa;(

Wherefore: ue poi't'l'!um.(,( Ares rmc,urgu'&l—e every MrMm‘l'
relaked herem ao b Lily aeh Brdb ound ﬁsnemh(l m
e Gelomdin v grmdl Qroyivg udgment for o
‘\m‘h{j b he atlocated , the th{’law&r"o (revence
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’l\muidci Qif, am( b‘j\m Lui‘cjcwce afﬁducecl dﬁ(-\ﬂw‘j‘?
the  wmarit ment worreunt f;r.-lwolulguﬂ a vew brial

bpclud-‘lma fe wareliable statement fzdoe (centessicn)
ierefrem, releasing the petttivter Fram an wilaw i,

1l} cé.M gird uncenotit vkl oaFinement

~GRounD THREE ™~

Whereas Ahe étﬂ.’r-.‘lamu";’; ;:rol*, '{:wr-ﬂ'n,fl’fm'\, 7 el
| and Fourkeendv U5 [Feclerzﬂ Canebitobional A-Mwlc(ch(', a%s

will 69, MNuwdo Cavebitdion Aride ! Soctian §
prcledge, rghty entdlement and rmmunidy f the
assivhuce , 4 fuis triad doe | rocesd and agual
@ml—ad—lcw‘b tﬁ.-w(,( 1'7) be S?ne -me\ Cr’anWl(u( G\m:’;eai‘iwls
withat the astisbauce oF camsel wes violated Cowtrzo~/
gmed reggnant o, wadequately aud meffeckivel, wilh
CLM-( |3¢wcc( o ol errweoub, UV\W(M/U{’CA au-ci W T eLsN -
chble ﬁf?“av{’id—i of et amnd cledy ectablivhed
shde smd Peded (aw an. dedermned by. 4he. 05, ... |
Sullreme Cowet 10 Gidegn v. lmu'u-wn@u(‘ 371 1.5 353
(_1_4_49_5__),‘ when the (I')d'({-'-.c.mr was prot G\’OUTAQL or

o,m)on-v}ea( cangel C{urﬂ'ﬁ rac(verwxuf.uuuw:llé q’)roweo('mgb o
Qs uwld’-wﬂ a 6u?6)ufge(,( Jurenille @mbcu{iobtw’v cunelibion
o bora a5 a rewlt & IMuv“Mﬂ been accvoed oF

the crtmes pectea, vy o Wis cese ; terely resy Nnu\(j

M g mlete mistarriagqe oF jurtce rang b leels

oF Mammt_a,l[»/ iwherent defecty tind Trconoiptent
w-’ﬂa e r’uolﬂww/{'w’y &mM% oF QGS‘ \pn')cea(,ui‘&
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a‘of?OOTLL:LC'(ac w iy }"‘W“‘“ﬁ awv 'lV\Jul""D‘S ek ¢n judge
o.o-c(' il cd Hhe @n‘)umpkm o¥ Aot ance, e
wilmokl, Negal  and Laloe arrest, pretral detewtin,
ol convickion oud dentence and conBinement by
ot amwm#-ayg ban oAorney (J.ur'rhﬂ [therdy Aep:‘.urvﬁ
Juv(’,\-‘tmﬂ :‘Pmeao{'u"(dfn ; whereboy the Qohhuur M.wb{" be
G\ruw,( ul o \'\'wrf'r:()' mw.( U’\bj ﬁ\rww-e fereys I/\ac(

hy desed "P thz Q,d'l)l Guneh Upwt @‘/TC(WG a-c"-duc&c(

vacake due swdece , dathogme he  commitment |
warr'am{', rwtf‘bn.ﬁ oundh r'ww-c(rv\j Aty Matler cu«c(l

cant beck befere 4he waillc cuuv"{'b,aﬂ)umﬁ.-\ﬂ

covnoel for ok Czatin prueeclnuJ‘p M ﬁul’)gezvuuu" bu.-mg
ot for dable \’,a,\’mro(-y. baned s the Forlavn
Facks amdd legal quentians Qre-‘.in'cc(.‘.

Thed snce {he onhog\u'é: wirehable, ilegally

cbhunied Glse (amFessnon) s @rocurui fle - on#u.-uer
| came  belore the, prwile curt, ca- hemﬂﬁ- fra i‘wr-vt\a(+<.c\u

‘Y

juvenitle an‘&;m vtk on ,O\remibe(,( N b"‘"“ﬁ acevoed
commifh wy Cﬁvr\i'\wb‘ cFranres ("wfaucm.-} {.u 4l el
while bbnx_ﬁ.qﬂsmq;ﬁfdcc\ Yuerebo;, -+ - .
AHl-w:dh “fire g)(,{’i-l":clner e pwt on Juvwﬂlé_ Gﬁm'wu(—m/l
A Hrat HMme, and event though comsel had wot pean
aﬂ?om{'cc\ or (“xruu‘-clcc\ alurnf) Hhe afresacd \Mpv’ms , Hhe
vnselialie shdement wosn vtilizd b demcpotrate
the @d’:kov»cr' wan 1o lowger suitalle for dreat ment
LS @ Mivur or -Juuur.(,(c,

. A of 53

29




Havtvng only  been recently aﬁ)’)nﬁd A& dhe fcd the

@a{'hu&er Wit ot c,»“)am{—to\ % [})rwwld gwnfgd aw.A
thet the inotant oFlenges h)uf’ﬁUM‘v{ o 4w care
were  grigmaly b m the jvondle curts, after
tudKng - with Chl regher juveville allumney  Guoam
Reske .

Tue Sdh Ameadwart  dhe Vb Luslidybian @mura(efa
fat " sl criminal Prosecoiuns, tie tccined glell
ejoy the right,, b have e awsistunce & aurte |
Lr hon delange.

Wi rght ™ ot curtecled by Jovesille, proceedings
er beeame tue ot atmeys” e efised o execvte
e werrat Qursant b the Wkt oawnes no thh
Clv‘f)( ﬂq,du.c(\ c-'ewhr ﬂkm'l’eckwfo e aﬁ?ora‘«c( Lr mers.

The pedikuner wasm P»cmﬂ HpYison ek 1 du acv It
QM_.HV ‘whiaeh % the (prac.ur‘.cr o wwlke the r"@h}r o
comsel.  Rdlge-y v. Gillespre Chy. G54 ()6 14( (dcop)

Irr&ﬁlﬁu‘w o by q;.redu'clice fued oy heowe ented [ed

v a6 regad o pot Mmﬁ the assitbunce oF concvel
alur.}s Juvens He adveracrie \l} rucea:twnﬁ‘n, the absarce
o wanmtl ot all 4 fvvrcwup!«wly g uelicred cnel
requites reverwd per st Sattecpivte v Tep, 456 .
V-9, 244 (14%6) -

whieretere: fiie chk{mur c;‘wa’o i\tcorl“)orar_,(e iv)-( (.:ULfI'LlevL"'
overy relaked Meretn ao fly sed Brdb and ')!'E."qut,‘hc(
i fhe BALMDGA Ty aruw»c(s ey ing JU‘{J'“M+ Tor a
tewnbs auuu,cu{cA oywmk-\ﬂ ta: flie @«’A’ﬂauu_r‘a "I]rw&wb
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| and vpor eidence cddvced vacake me sentence aund
cAracla orge fhe commitment wartamt r’wu'émj iy
rcmuAimﬁ Hn mater and cage beak hefore the
jvewille curts to aﬁwm{- awmoel and defermine Ahe
adminoibility of tue Q)ak«*—:(,v\er"b 5{‘&}"%50\'*', 4o prolede
the ferms amd concdidins & Juvenille @mlxul’wu\ W
Suﬁ?mcel(y hov iy commited ¢ rmital offenen while
therean, and awenabilidy o Jumw“c w0 gued

- cerbifiabian G'rbcerclinﬂe for dmmissl ~b:4.rrrbtﬁ e
t'ﬁdmﬂtwﬂ & the Qe ibaver clve & dovble \]e-a{.\cr-'o(-\(,

~ GRouw) Fouk ~~

wherens the Pe-hi—imcr’g Fifdy, Srah, Erambl a/«-c{
Forkeenttn U5 [FeJera.q lonsbitotuwd Anend wek, as
vell s, Msde Cuatiddbun Arfele | Gectian § 1 wivi(adge,
r-rcdhﬁ evttflement g,m( mmwmity 0 a 5@&6‘.7 awd $oor
-}rwu( , th. ()\r'uwfo‘j 5 LAty 6”&»‘(’, Jfbm;( '?W“?A’f@t"’g
Gondh comlwlfary proceos amd b bt Pree Fram cruel and
unvsied punsbment Gud “Gelecku @mﬁcau(—'{avt, “ was voloded
- Condrtry aud FepugViat 0 ivactegundély ind ruefFeckiuely
Wil md hased at aun erronesss, bnwerromted ad
uA reas oy ie c.,_ll\,d)lrccu('}wl F Gicts el c{mrf»/
eolabimhed  ohte and fedend law as deternrined by
the V5 Sqﬁmm oo 1 lagyte uv. 0.5 470 UG,
5% (1445) ; when 1hne ek fody, Las Ves69, Aevada
difsret atomeys othce Guseited P—xeauh‘iﬂ e arreot
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Gnd heach wrrants Q_ur'aum{’ to e motant a9 aund
Tawes yakil 3wm1((e wwdél/v'[) termmated cund Hhe
@ekkwef Was N lu,.ﬂe,r cmpidertd 4 Miner Tequariee
adult certibicihion G\mzew(iuﬁé atter [he] rm'ljl‘.eA,(y
exereded [ Wl rght h o« gg)eecL( 4rp| v 5wrew$¢rm3
Llr\-m‘adp_—( b authorttice (j‘)r’wr fhtre,#o'- Jhere,loy re_‘w“"mj
W oa diicrimwinatury Porpose and efrect fud a Cuww')le,\'e
miscarricge o juskice oty level® cF Fndamentally
nherent defFecks aud meamsmbent widlh the  ruclimenhery
dewmenda of fnir ?nxu]{ure a,t;.eucftujfk( with Ma.m.dzvl'(,r\,
K d\}vw:l\t certificabion @n(,uo‘unﬁb, lmu:uﬁ Gan 1A Jvr’.a\)‘i
efbect en svdge wnd Gury o the vrcmlﬂ—%m e
nptence ond delmgueney , the gulac i, 1l el
ood Lolug arresk, Drebried debunkia ; whereloy the
pokkmer must he @mﬁdd a hwﬂ.ﬂ aand ]:hf’fl
frevence fuerew had to deel) he frckz, and
Lpon evidence adduced veacete the gentarce , d.—epl,xaﬁe
the CUMMT‘\‘MM worraunt , TOBRY o r'cmw(inﬁ
Hih medter Lec K hefore the juovewille avrts Gr
Ammivanl doe o e g\ro{)&cubfb’ Filvre b certidy
e @e,h'kwcr‘ %tm;‘\,\ selatne Rmﬁecukow ad
dostle Ju{v&1 besed ar the elluung Fecty cun leg::-f
q/ue,bhow‘.: ragevu('té'. |

Thowt espite The petibwer hawiig Vot heen an juveville
frobwkur when [he] srsedered [hmself | b avthurities
on A,auol- M 1499 | juewille werdohiyy clicl vot terpinate
vkl Jamuery 12, 2000 auzlj!s-oﬁww':dq (V) me yeer
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after the ivx-alfm* serind cﬁmnwt-l 661-«&1 af-rm‘s
a,l(eﬂeA croae - |

Shil cwnidered o mrnor and juvenitle by spezkiun ofF law.
:M. cwt{' cr'clerql Q\mlxuhwwy terw the Slnke M CM;UU"r
aﬂ‘amqﬁ were veired aud mandated b cectb, the
?d-u'l-'.umr hefore diie afvrescud chogyes were bruu{]l/d beSore
the advlt cranined y‘J”-Cﬁ syatem.

Hau)wcr,fhfuuﬂ\z! I‘f}‘"l arkwtice fhe al-"ﬂ‘r‘.o{' a.ilurncy‘g'
| oFhee eahdwdv o\da—ye‘c& w | the gwk'kuuer W wo
[wﬂcr o« wwd F the \',wcmil\c U'u*akce syotens 4o
arbitrardy escale freir doby to erbly wnder the pokian
thet were the G';vk{'lcw:,r Lonwvicted v fhe JuUw'ullc couj"('
[}m] wolld  receve levs +me fherefer, (Cvl‘aic(el’ﬂllﬂ ey
Grnomosi by dowerd omvae who bad been oln-u-acc( oud
Ma/od & Guch (Flases.

Accorb\ir'ﬁ(-(, 'a,amu'ae jue Slede aud W*{ howe never
@w\\m’H , GLqyi red . evercined , macidnined  cunck a‘\l{)mpr-la,(@(-(
drzherged prindikiun of fue chowgen or fhe jetibicner
W perwmam, wob awly wow MUsk fhe cuge he . raversed .
Gand yemanded therefor, bt dnit aurix(:ckmx.( dtvect
remeing aeserkplle ch&)m“uﬂ'\( and withark vy aserbed
lwvikekiant |

Current revisun to, and leat’hla/‘ﬂw\ at the ke of fle
allgations vakes vo reSerance b the wobre & e ey
exceit morders Any and every othes crpminal a,llesad'lw
MUST b cekiGied, iE not fhe enkise proceedingsd cre void,
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ab wito,

-A 'cﬁi’oliu{':'ve nondate an the 3auemMaw+ m the %MVQJM+
ot a G\whibr&;m en dne chizen, Auld, where 7 @ @nn.’lo:lw,\
e caduct v I,

With o certificakiun process havty ullon place e
Chagts were not permitbed to he cl?aivmi A& o e adelt
Crimingd JuMe oyskew Gnel ("\me.a,( \;ur’o"zllokwl & e
petikiater wesn logk tnerean wi abvence therest.

Wherelore: dhe pettbuter dues iwerporake every ayerment
related ferem aoiF Rly st fordh cud g\re,ﬁewjuc( wn the
M&wwpa/\,yhuj ﬁfuww!-"a @mwu%j U’uc‘ﬁhwc S for a \Mor“u Wf)
be alluaked and fue @e,H’.mer'b [reoece Prwide.c(- QF’,
ond Yo tiidence addvied yacate Hue sentence, clischage
the ammdtnent warrpat ) Teverving ond muwv(mﬁ )
maller and case hack helore e Juvm'.ue court for certif abin
‘ .@mcteauv‘ﬁ‘o, and Anerean dioming the cose with extrome
reguelice on grumds of duble jeerdhy , releasany tie
- pettbiuner Pran an onlaw®d, 'tlfe‘aal cwd - gncanstiubional -
cmnFnement Letnwirh.

T G ROUND FEVE ~
Whereas the Pebifioners T and Fourbeendh US
[Fedeal] Coptitikiouad Amenduent,as well as Muada
Conehiihanr Arkele U Gectinn § priviledge, right; ewkitlement
drd ivnions v a Smﬁ(e (Pmccohw\ cund pwaobmmf
danel b be Lree Prowm Mc}l\‘—:'lné @uw‘:’{:l«'!ﬂw«v‘% for the
Same  oHfene wos viddded  cotran and rz@‘ﬂv\m{'-lv,
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wadequately aund mestebively with ound based wn an
erronenss, bawertamded oindl i reanonable appl;ca,kom oF
feb and cleartf enkablished 6bde gmd Fedea! (aww a5
Adrerm.'ucl by. the U5 6upr¢wte ok T reed v.
Tmes: U2 us BA (1475) gud Fekln v, Hatehee (27
T.3d M7 (ath Gr. 1994) ;when shte and aumdy
prmecting athrmers witially Filed Hun clinwiinned chages
hefra fhe jvenitle aurt b remansbrate tue petthianers
wuorr’:ﬁ'.h’:lil'y '”/H‘bbﬁh Ju,uev.ﬁue\wafdﬁh.-")\ ater h&W-‘MfJ.\ ]

uhed an- wnreliche - skotemont gven by the Qebitiner
porsiewt b the drmissed chages al(eﬂul m e jnatuat-
wetler aund cane enly b refrle them helose e aclold
twek, alhsent dean hands and gud-Gath; dherey ceslbimg
v duwble prmt( o ¢ cowsl(de LN g o justice
romg o feelo of fndamenkully weheret defects aud
vieadtdent with fhe ruc{':mavko-y demandsr of fur
Proiedvre g osucrekd with  motkile gumhments for the
fume oFFmse, the wmlwohd, iflegul owd fuloe arsest,
@ralrmvl detakiar, cwnckion, budence a/\,a( zm%ueav\m{';
whereby dhe grdvikowar Mmust be pwut'c(cc( a kw-hﬂ and
) Uﬂ:ﬁ] i‘)nga,,cc Hareun kazi_, M u{\w evidewce a(.uvc&:(
" vecadt toe Sewbenct chrchorging the wmmitvient warsaundt,
Feversng  and mmwo[inﬁ thay meatler buck helerz e
qumIUL wurt for diwmesal due b duble Jza'oaz(y.
refeasmg the ?&hhwr_zr Lrdwith and sealingg [Jm"a]
Swem'.lle, record hased wn Ahe follwuihﬂ facts aued |¢34,f
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queotivns. @rwewfa&:

That, wwibially fie allgakions quraant to fwe wetont
cave were grginglly Fled m fe uenile Juoh'ce sy steun
M ordes 0 evriee the Pokl'imcr had violated Hee +ertms
wnd wndifions oF uvc,wl‘e ?rz)bwf’tw\, even -flmgh T
drotn amd 1n Fack -rhe @o\whmu- W uwlf A UNM»“?«
u»rol)w('Wl ot thet sme. '

Dosatinfed with the avemt JF Hme ﬂ»e. petibicuer
o wonld  serve were [hc:l able do 5eure Eh"’aj Aefl shguencf
| amd guvenille shdus fhe clabret attomeys’ ofhice Sor ClarK
|- Comty  clivm 55¢d e twikal thwges bery fne \puewtuz
ot amd awaitdd e +ermmakion oF \juumcuc wcn(da'p
b rekle the same chagesr m the adoltt crim ned
du*:rt« te tyetewt. Evon Mu@v\ fhe current crminad
L tcconkians and the aforemeakiuned varelioble slatement
Ched been collakeraly ubtd o demenshake the Q\e.hhwwr
- wen - we Lméor b be }reo&ccﬁ and soitible fo be freated
d.ap a Mivor Mt%uew{' Uuuw&\\a
2 with fthe it chawgts ds Bmisoed aud reFiled fhe
| pettburer wes  adgdge b have violaked 'uuwu((a
probskion dud nekounced Yo (30) ity 4&7@ o
convky  dekekion,

That witle fue ?vh’l‘luwu wanh T cwatedy dhe dipimct
athreeys’ o$Fie never execobed Hie arvest pasramds
196ved an the reSiled c‘/‘&dﬂ% bet inwtead q)-e,rMEHeA
fhe QWLMA&!’ b be released,

bo-"wtﬂnﬁww\ﬁ, aothtr  wearrem A U’s%‘/l) wae”
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oblamed withwt My addibianad eviduuce or c,u.cwﬂg,
m {he Slwtesaud vwbyd  cane- e clief.

Under the gn/.m;tpkﬁ & diodde bwparo(.»f”a G\raeec.utoré
Iwaul-lw.‘A' dechian o damiss c(/Lch% ames: laker re¥ile
Yoo cue svidence hs been colleked and wed T
urolw‘ﬂﬂ’- flereot, U5 v leuu 374 T 2 507
(st Cir. 14%9) .

‘511-1‘;“7 Qrb’cqeﬂ L?y 64’&0(’0#6. £ee ,er«fa Qa/it,-cc(

Ghakde (WRG) (R 00
| Teopedy hed already athuched st the jovenille
afjé&uc_kcw(—ury Q\v—t)'wv(’covlzo"y mﬂe whea thae was
. -"'Hb"'f"ﬂ warrawt o (,hugas ) plvd the @okiimr’%
wrehable 6lukemants Vasge , poravant fo fits come fo
oid w the judges deci st o dekermime whether tine
i)o{«:{—'wn-er awild be freaked aer o deli ncbuewir.

Had Aue jovenille judge Knam e sheke o corky
wld-Aoaists harges Ghortly theredter, # woold have
newer Gowsidered or § VA dpuy evideut oy Wiual’b“‘ o
-nu.r-&\d’fhmr'b warelralle glatemeant cud 4 bmf'mxd an
{ha.-@mcao(mﬂﬁ. B

Furthermore, requiriy the slake aund -'quWL*-( fo
Cer‘-kFY gk @\rvw&{ widh o\mwfrw a/l-l—osoﬂur.

The datrict atlsneyy’ office commibed legal Lravd
by rc}ilnos fhe otant offeanes v the adolt covrty,
ahusing o lawkl pricens cuwd mdlymy, gy the
- appesce thet The pb{-'{hwuar wien not a joven e

™. K ob 5%
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ddinguent and wdes fhe rqt oF (18) erqhiteen yewrs oF
mde whien fheoe &Ueﬁa&imﬁo Crost.

,l)r't'-‘awlu.l Y ot audy Thd] rght fo hae fhe chhorges
atrbpo«ad F 44 a mwor, hot b recen o [esper gentence
were [ he] fwd gorldy,

Wherefere: the @e-l'f-(-'www coes mcarg\arai—e every
avetrment reloted hesenan iF Flly get. Bedlh e dhe
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HE - 180800

DEPARTMENT 7 '
- CASE SUMMARY "
CASE NO. A-18-777370-W SR

Location; De;?ar:tmént'l
Judicial Officer: Bell, Linda Marie
74 rF}lcd.pé 07/11/2018

0A7,773'1d 03

Renard Polk, Plaintiff(s)

Vs,
Timothy Filson, Defendant(s)

SO0 LD D S O

Cross-Rcfercncﬁ

0 N Number
(11 nya e - ':
=B CASE INFORMATION s
_\M o Vr Y
oL 'O Case Type:’ Writ of Habeas Corpus
e

= CASE ASSIGNMENT

DATE

Current Case Assignment

Casc Number
Court

Date Assigned
Judicial Officer

A-18-777370-W
Department 7
07/11/2018

Bell, Linda Marie

PARTY INFORMATION

Plaintiff Polk, Renard
Pro Se
Defendant Filson, Timothy
Ruebart, William
Sandoval, Tasheena
EVENTS & ORDERS OF THE COURT INDEX

DATE

07/11/2018 \/ﬁj Inmate Filed - Petition for Writ of Habeas Corpus

Party: Plaintiff Polk, Renard
Amended Actual Innocence Petition for Writ of Habeas Corpus AD Subjudiceum, Duces

Tecum, Testificandum

4
08/14/2018 ¥ @ Order Transferring Jurisdiction
Order Transferring Jurisdiction

Printed on 08/16/2018 ar 12:16 PM
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15
16
17
18
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22
23
24
25
26
27

28

. FILED
PPOW SEP 1 4 2018

o, A laoon

DISTRICT COURT
CLARK COI{NTY, NEVADA

Renard Polk,

Petitioner, Case No: A-18-780833-W

Department 8
Vs.
Timothy Filson, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS

J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
August 30, 2018. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT 1S HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the M day of I\)WEHEEQ ,20 1B _, at the hour of

800 o’clock for further proceedings.

District cO;a(Judg:/
RECEIVED A~ 18- 700833 W
SEP 14 20 i e ot s e
CLERKor e coun .
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Electronically Filed
10/4/2018 8:43 AM
Steven D. Grierson

CLERK OF THE COU
RSPN C%»A ﬁ "“‘"""'

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintitf

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs- CASE NO: A-18-780833-W
00C166490

RENARD POLK, )
#1521718 DEPT NO: VIII

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION TO QUASH “POST-
CONVICTION” ORDER (AND/OR) IN THE ALTERNATIVE NOTICE OF

INTENT TO APPEAR BY COMMUNICATIONS EQUIPMENT OR
TRANSPORTATION (PRODUCTION) OF PRISONER

DATE OF HEARING: OCTOBER 29, 2018
TIME OF HEARING: 8:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in Response to Defendant’s Motion to Quash
“Post-Conviction” Order (and/or) in the Alternative Notice of Intent to Appear by
Communications Equipment or Transportation (Production) Of Prisoner.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 13, 2000, the State filed an Information charging Renard Polk (“Defendant”)

as follows: Counts | and 2 — Sexual Assault with a Minor under Sixteen Years of Age (Felony
— NRS 200.364, 200.366); and Count 3 — First Degree Kidnapping (Felony — NRS 200.310,
200.320). On November 22, 2000, the State filed an Amended Information charging
Detendant with three (3) counts of Sexual Assault with a Minor under Sixteen Years of Age
(Felony — NRS 200.364, 200.366}). On January 27, 2002, the State filed a Second Amended
Information charging Defendant with three (3) counts of Sexual Assault with a Minor under
Fourteen Years of Age (Felony — NRS 200.364, 200.366).

Detendant’s jury trial began on January 7, 2002. On January 10, 2002, the jury returned
the following verdicts: Count 1 — guilty of Attempt Sexual Assault with a Minor under
Fourteen; Count 2 — guilty of Sexual Assault with a Minor under Fourteen; and Count 3 — not
guilty.

On March 14, 2002, this Court sentenced Defendant to the Nevada Department of
Corrections as follows: Count 1 — to a maximum of one hundred twenty (120) months and a
minimum of forty-eight (48) months and a special sentence of lifetime supervision; and Count
2 — to a maximum of life with minimum parole eligibility of two hundred forty (240) months,
consecutive to Count 1. Defendant received six hundred ninety-one (691) days credit for time
served. The Judgment of Conviction was filed on April 1, 2002,

Defendant filed a Notice of Appeal on April 3, 2002. On August 25, 2003, the Nevada
Supreme Court affirmed Defendant’s conviction and issued a limited remand to correct the
Judgment of Conviction, which incorrectly stated that Defendant pleaded guilty rather than
was found guilty by a jury. Remittitur issued on September 19, 2003, and an Amended
Judgment of Conviction was filed on February 9, 2005,

On July 1, 2004, Defendant filed a Petition for Writ of Habeas Corpus. The State filed
a Response on August 31, 2004, This Court denied Defendant’s Petition on September §, 2004,
The Findings of Fact, Conclusions of Law and Order were filed on September 14, 2004.
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Defendant filed a Notice of Appeal on October &, 2004. The Nevada Supreme Court affirmed
the denial of Defendant’s Petition on January 25, 2005. Remittitur issued on February 22,
2005.

On December 7, 2007, Defendant filed a Motion to Vacate, Set Aside or Correct Illegal
Sentence of Judgment, Consolidated Writ of Error. The State filed an Opposition on December
17, 2007. This Court denied the Motion on December 18, 2007, and filed a written Order on
December 31, 2007. Detendant tiled a Notice of Appeal on January 18, 2008. On June 9, 2008,
the Nevada Supreme Court attirmed the denial of Defendant’s Motion. Remittitur issued on
September 9, 2008.

On January 27, 2010, Defendant filed his second Petition tor Writ of Habeas Corpus
(Post-Conviction). On March 18, 2010, the State filed a Response and Motion to Dismiss the
Petition. On April 8, 2010, this Court denied Detendant’s Petition as time-barred. A written
Order was tiled on April 28, 2010.

On May 19, 2011, Detendant filed his third Petition for Writ of Habeas Corpus (Post-
Conviction}. The State did not file a response. This Court denied Defendant’s third Petition as
untimely on July 26, 2011.

On March 16, 2012, Defendant filed a second Motion to Correct Illegal Sentence. The
State filed an Opposition on April 23, 2012. On May 10, 2012, Defendant filed an Amended
Motion to Correct Illegal Sentence. This Court denied the Motion on May 29, 2012, and filed
a written Order on June 8, 2012.

On April 9, 2013, Defendant filed his fourth Petition for Writ of Habeas Corpus (Post-
Conviction). The State filed a Response on June 5, 2013, This Court denied the Petition on
June 11, 2013, and filed a written Order on August 2, 2013,

On December 2, 2013, Defendant filed his fifth Petition for Writ of Habeas Corpus
(Post-Conviction). On March 10, 2014, the State filed a Response and Motion to Dismiss
Defendant’s Petition and a Countermotion for Determination of Vexatious Litigation and
Request for Order to Show Cause why the Court should not Issue a Pre-Filing Injunction

Order.
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On February 11, 2014, Defendant filed a Motion for Sanctions and to Disqualify the
District Attorney’s Office. The State filed an Opposition on February 25, 2014. This Court
denied the Motion on March 4, 2014, and filed a written Order on March 14, 2014.

On April 1, 2014, Defendant tiled a Motion to Strike and/or for Sanctions. The State
tiled its Opposition on April 25, 2014. This Court denied the Motion on April 29, 2014. On
May 19, 2014, Defendant filed a Motion for Reconsideration (and/or) to Reduce to Writing.
On June 4, 2014, the State filed its Opposition. The Court denied the Motion on June 10, 2014.

On September 17, 2015, Defendant filed a pro per Petition for Writ of Mandamus
{and/or} in the Alternative Prohibition. This Court denied the Petition on October 8, 2015; a
written Order issued on October 27, 2015. Defendant filed a Notice of Appeal on November
5, 2015. The Nevada Supreme Court affirmed the district court’s decision. Remittitur issued
September 16, 2016.

On November 3, 2015, Detendant filed a Petition Writ of Execution, which was denied
on December 2, 2015.

On November 4, 2016, Defendant filed a Motion to Vacate, Set Aside, or Correct an
Illegal Sentence. The State filed its Opposition on November 22, 2016. This Court denied
Defendant’s Motion on November 28, 2016. The written Order was filed December 1, 2016,
and Defendant filed a Notice of Appeal on December 16, 2016. The Nevada Supreme Court
affirmed the district court’s order; remittitur issued January 4, 2018.

On July 26, 2017, Defendant filed a Supplemental Motion for Sanctions and Finding
of Contempt. This Court denied the Motion on August 2, 2017. The written Order was filed
August 30, 2016, and Defendant filed a Notice of Appeal on August 31, 2017. The Nevada
Supreme Court dismissed the appeal because no statute or court rule permits an appeal from
the relevant orders; remittitur issued December 19, 2018,

Defendant currently has pending before this Court a Motion to Alter, Amend, or Modify
Sentence, filed September 18, 2018, and an Amended [Actual Innocence] Petition for Writ of
Habeas Corpus Ad Subjudiceum, Duces Tecum, Testificandum, filed July 11, 2018,

i
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RESPONSE

On September 27, 2018, Defendant filed the instant Motion to Quash Post-Conviction

Order. The State has no opposition to Defendant’s request to appear by telecommunication

devices or by transportation. Motion at 6.

DATED this 5th day of October, 2018.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this 5th day of

OCTOBER, 2017, to:

hjc/SVU

RENARD POLK, BAC#72439
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

BY /s/ HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

" Plaintiff, | _

o casel p-18-380¥33°W
“V§- CASENO: 00C166490
RENARD TRUMAN POL i ~
11921718 K, DEPTNO: wH X
Defendant.

FINDINGS OF FACT, AND CONCLUSIONS OF LAW., AND ORDER

DATE OF HEARING: Novcmbcr 14,2018
TIME OF HEARING: 8:00 A.M.

THIS CAUSE having come on for hearing before the Honorable DOUGLAS E.
SMITH, District Judge, on the 14th day of November, 2018, the Petitioner not being present,
not represented by counsel, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through BRIANNA LAMANNA, Deputy District
Attorney, and the Court having considered the matter, including briefs, transcripts, arguments
of counsel, and documents on file herein, now therefore, the Court makes the following

findings of fact and conclusions of law.

FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY

On April 13, 2000, the State filed an Information charging Renard Polk (“Defendant™)
as follows: Counts | and 2 — Sexual Assault with a Minor under Sixteen Years of Age (Felony

C:, Yolsnthvy frsiniscal M sursmary judamant
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— NRS 200.364, 200.366); and Count 3 — First Degree Kidnapping (Felony — NRS 200.310,
200.320). On November 22, 2000, the State filed an Amended Information charging
Defendant with three (3) counts of Sexual Assault with a Minor under Sixteen Years of Age
(Felony — NRS 200.364, 200.366). On January 27, 2002, the State filed a Second Amended
Information charging Defendant with three (3) counts of Sexual Assault with a Minor under
Fourteen Years of Age (Felony — NRS 200.364, 200.366).

Defendant’s jury trial began on January 7, 2002. On January 10, 2002, the jury retumed
the following verdicts: Count 1 — guilty of Attempt Sexual Assault with a Minor under
Fourteen; Count 2 — guilty of Sexual Assault with a Minor under Fourteen; and Count 3 —not
guilty.

On March 14, 2002, this Court sentenced Defendant to the Nevada Department of
Corrections as follows: Count 1 — to a maximurm of one hundred twenty (120) months and a
minimum of forty-eight (48) months and a special sentence of lifetime supervision; and Count
2 — to a maximum of life with minimum parole eligibility of two hundred forty (240) months,
consecutive to Count 1. Defendant received six hundred ninety-one (691) days credit for time
served. The Judgment of Conviction was filed on April [, 2002.

Defendant filed a Notice of Appeal on April 3, 2002. On August 25, 2003, the Nevada
Supreme Court affirmed Defendant’s conviction and issued a limited remand to correct the
Judgment of Conviction, which incorrectly stated that Defendant pleaded guilty rather than
was found guilty by a jury. Remittitur issued on September 19, 2003, and an Amended
Judgment of Conviction was filed on February 9, 2005.

On July 1, 2004, Defendant filed a Petition for Writ of Habeas Corpus. The State filed
a Response on August 31, 2004, This Court denied Defendant’s Petition on September 8, 2004.
The Findings of Fact, Conclusions of Law and Order were filed on September 14, 2004.
Defendant filed a Notice of Appeal on October 8, 2004. The Nevada Supreme Court affirmed
the denial of Defendant’s Petition on January 25, 2005. Remittitur issued on February 22,
2005.
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On December 7, 2007, Defendant filed a Motion to Vacate, Set Aside or Correct Illegal
Sentence of Judgment, Consolidated Writ of Error. The State filed an Opposition on December
17, 2007. This Court denied the Motion on December 18, 2007, and filed a written Order on
December 31, 2007. Defendant filed a Notice of Appeal on January 18, 2008. On June 9; 2008,
the Nevada Supreme Court affirmed the denial of Defendant’s Motion. Remittitur issued on
September 9, 2008.

On January 27, 2010, Defendant filed his second Petition for Writ of Habeas Corpus
(Post-Conviction). On March 18, 2010, the State filed a Response and Motion to Dismiss the
Petition. On April 8, 2010, this Court denied Defendant’s Petition as time-barred. A written
Order was filed on April 28, 2010.

On May 19, 2011, Defendant filed his third Petition for Writ of Habeas Corpus (Post-
Conviction). The State did not file a response. This Court denied Defendant’s third Petition as
untimely on July 26, 2011. |

On March 16, 2012, Defendant filed a second Motion to Correct Illegal Sentence. The
State filed an Opposition on April 23, 2012. On May 10, 2012, Defendant filed an Amended
Motion to Correct [llegal Sentence. This Court denied the Motion on May 29, 2012, and filed
a written Order on June 8, 2012,

On April 9, 2013, Defendant filed his fourth Petition for Writ of Habeas Corpus (Post-
Conviction). The State filed a Response on June 5, 2013. This Court denied the Petition on
June 11, 2013, and filed a written Order on August 2, 2013.

On December 2, 2013, Defendant filed his fifth Petition for Writ of Habeas Corpus
(Post-Conviction). On March 10, 2014, the State filed a Response and Motion to Dismiss
Defendant’s Petition and a Countermotion for Determination of Vexatious Litigation and
Request for Order to Show Cause why the Court should not Issue a Pre-Filing Injunction
Order.

On February 11, 2014, Defendant filed a Motion for Sanctions and to Disqualify the
District Attorney’s Office. The State filed an Opposition on February 25, 2014, This Court
denied the Motion on March 4, 2014, and filed a written Order on March 14, 2014.
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On April 1, 2014, Defendant filed a Motion to Strike and/or for Sanctions. The State
filed its Opposition on April 25, 2014. This Court denied the Motion on April 29, 2014, On
May 19, 2014, Defendant filed a Motion for Reconsideration (and/or) to Reduce to Writing,
On June 4, 2014, the State filed its Opposition. The Court denied the Motion on June 10, 2014,

On September 17, 2015, Defendant filed a pro per Petition for Writ of Mandamus
{and/or} in the Alternative Prohibition, This Court denied the Petition on October 8, 2013; a
written Order issued on October 27, 2015. Defendant filed a Notice of Appeal on November
5, 2015. The Nevada Supreme Court affirmed the district court’s decision. Remittitur issued
September 16, 2016.

On November 5, 2013, Defendant filed a Petition Writ of Execution, which was dented
on December 2, 2015.

On November 4, 2016, Defendant filed a Motion to Vacate, Set Aside, or Correct an
Illegal Sentence. The State filed its Opposition on November 22, 2016. This Court denied
Defendant’s Motion on November 28, 2016. The written Order was filed December 1, 2016,
and Defendant filed a Notice of Appeal on December 16, 2016, The Nevada Supreme Court
affirmed the district court’s order; remittitur issued January 4, 2018,

On July 26, 2017, Defendant filed a Supplemental Motion for Sanctions and Finding
of Contempt. This Court denied the Motion on August 2, 2017. The written Order was filed
August 30, 2016, and Defendant filed a Notice of Appeal on August 31, 2017. The Nevada
Supreme Court dismissed the appeal because no statute or court rule permits an appeal from
the relevant orders; remittitur issued December 19, 2018.

Defendant currently has pending before this Court a Motion to Quash Post-Conviction
Order, filed September 27, 2018, and a Motion to Alter, Amend, or Modify Sentence, filed
September 18, 2018.

On July 11, 2018, Defendant filed an Amended [Actual Innocence] Petition for Writ of
Habeas Corpus Ad Subjudiceum, Duces Tecum, Testificandum (“Sixth Petition”). The State

filed its Response on October 8, 2018. The Court now finds as follows.

Iy
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STATEMENT OF FACTS!

[Defendant] lived in Las Vegas with his four younger siblings and his
grandmother. In January 1999, eighteen-year-old {Defendant] attempted to
anally penetrate his twelve-year-old sister. [Defendant] managed to
penetrate her enough to cause her pain. [Defendant] later apologized for his
actions. His victim told only her ten-year-old sister what took place.

Several months later, [Defendant’s] ten-ycar-cld sister remained at home
with Polk while her two older sisters went to the store. [Defendant] forced
his sister into his room, which was across the hall from his ailing
grandmother. Once inside his room, [Defendant] pushed her to the tloor on
her hands and knees and anally penetrated her. When she asked him to stop,
[Defendant] decided instead to put a pillow over her head to cover her
mouth. The victim told her older sisters what happened, as both sisters were
aware [ Defendant] had molested the victim before.

The children’s aunt called the police, but [Defendant] fled before police
arrived. Las Vegas Police Department Detective David Dunn investigated
the assault by interviewing all three sisters. The sexual abuse investigative
team examined both victims but at separate times. Dunn submitted the case
to the distort attorney several days later.

Several months after [Defendant’s] attack, Officer Newton responded to &
call from an individual wanting to surrender. [Defendant], the caller,
incorrectly thought there was an outstanding sexual assault warrant for his
arrest. [Defendant] told Newton he was ashamed of sexually assaulting his
sister six months earlier and wanted to surrender. Newton took [ Defendant]
1nto custody.

Although there was no outstanding warrant for [Defendant], Detective
Timothy Moniot interviewed [Defendant] based on a brief narrative in the
police database. The interview took place in the office of a juvenile hall
employee. Moniot provided [Defendant] with a card with Miranda rights
printed on it; [Defendant] signed a form acknowledging he received his
Miranda warning,.

Next, Moniot recorded an interview with {Defendant] regarding the sexual
assaults. During the interview, [Defendant] admitied raping his little sister
on several occasions since 1996. Specifically, [Defendant] told Moniot he
“did her [his sister] in the booty.” [Defendant] stated he was “high and

' Taken directly from the Order of Affirmance in the direct appeal. Order of Affirmance, filed August 25, 2003,

L

92 WA ISC0V 99FF04 TRATIE04TIEFFCO-(E ] 14_2018)-001 DOCX




S O e - N W I W N —

— —— I — —— — —_— — [a—
o0 =] N o P L [y —

O

20

drunk” when the rapes occurred. He also admitted attempting to anally
penetrate his other younger sister as well. Police released {Defendant] after
the interview because there was no outstanding arrest warrant. The record
is silent as to why police failed to arrest [Defendant] at that time.

The State filed an amended complaint charging [Defendant] with three
counts of sexual assault with a minor under fourteen years of age.
[Defendant] waived his preliminary hearing and negotiated a plea
agreement with the State. At the arraignment, however, [Defendant]
changed his mind and wanted to proceed to trial. This Court ordered
[Defendant] to undergo psychological evaluation to determine
competency. Pursuant to statute, this Court remanded [Defendant] to a
secure mental health facility. Doctors found [Decfendant] competent to
stand trial, so this Court set the matter for trial.

ARGUMENT

DEFENDANT’S SIXTH PETITION IS PROCEDURALLY BARRED ON
SEVERAL GROUNDS

A. This Sixth Petition Is Time-Barred

Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly

prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). The one-

year time bar proscribed by NRS 34.726 begins to run from the date the judgment of conviction
is filed or a remittitur from a timely direct appeal is filed. Dickerson v. State, 114 Nev. 1084,

1087, 967 P.2d 1132, 1133-34 (1998).
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The one-vear time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 396, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
cvidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit,

Furthermore, the Nevada Supreme Court has held that the District Court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-

r

conviction habeas petitions is mandatory.” noting:

Habeas corpus petitions that are filed many years afier conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must ¢xist a
time when a criminal conviction is final.

Id. (ecmphasis added).

Additionally. the Court noted that procedural bars “cannot be ignored [by the District
Court] when properly raised by the State.” Id. at 233, 112 P.3d a1 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory

procedural bars; the rules must be applied.

Here, remittitur from the direct appeal issued on September 19, 2003. Thus, the one-
year tlime bar began to run from that date. The instant Sixth Petition was not filed until July
11. 2018. This is almost fourteen (14) vears in excess of the one-year time frame. As in
Gonzales, where the petition was filed only two days too late. the procedural time-bar is

mandatory as to this Sixth Petition. Defendant’s Sixth Petition is untimely.
B. This Sixth Petition Is Barred by the Doctrine of Laches

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relicf. Consideration of the equitable doctrine of laches is necessary in determining

whether a defendant has shown ‘manifest injustice” that would permit a modification of a
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sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application of the doctrine to an individual case may require consideration of several factors,
including: (1) whether there was an inexcusable delay in seeking relief; (2) whether an implied
waiver has arisen from the defendant's knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v, District Court, 94 Nev.

631, 633, 584 P.2d 672, 673- 74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
impoéing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The nccessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).

Here, the State affirmatively pleaded laches. As discussed supra, it has been almost
fifteen (15) years since Remittitur issued in Defendant’s direct appeal—well past the five-year
period for the presumption of prejudice. Moreover, Defendant makes no effort to rebut the

presumption. Thus, laches applies.
C. This Sixth Petition Is Successive

NRS 34.810(2) reads:

A second or successive petitton must be dismissed if the judge or
justice determincs that it fails to allege new or different grounds
for relicf and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that

allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
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those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good causc and

prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944. 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for rehietf in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada. 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the tace

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allcgation was previously available with reasonable diligence, it 1s an abuse of

the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).

Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074,

This Sixth Petition is successive. Petitioner has already filed five (5) Petitions for Writ
of Habeas Corpus in this case —on July 1, 2004, January 27, 2010, May 19, 2011, April 9,
2013. and December 2, 2013. This Court denied Defendant’s first habeas petition on the merits
on September 8, 2004, The Nevada Supreme Court subsequently affirmed this Court’s denial
on the merits January 23, 2005, with the Remittitur issuing on February 22, 20035. Thereatier,
this Court has denied Defendant’s second, third, fourth, and fifth petitions as time-barred and
successive.

Defendant actually raises in this Sixth Petition several of the claims he raised in prior
petitions. He admits that these are repeated claims. Sixth Petition at 5. However, his argument
that thev “relate back™ to the First Petition is uviterly nonsensical under the post-conviction
statutory scheme, which requires dismissal of repeat claims adjudicated on the merits. Sixth
Petition at 5; NRS 34.810(2). These include the following grounds. raised in his First Petition
and re-raised here in this Sixth Petition: Ground 1 —alleged pre-trial delay. First Petition at
17-27; Ground 2—alleged issues with Defendant’s confession, First Petition at 55-59.

Ground 4---alleged denial of a certification hearing, First Petition at 13-16; Ground 5—
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alleged double jeopardy violations, First Petition at 50-54; and Ground 6—alleged ineffective
assistance of trial and appellate counscl, First Petition at 28-36, 38—49. This Court rejected all

five of these claims on the merits. Findings of Fact, Conclusions of Law and Order. filed

September 14, 2010, at 3-6. The Nevada Supreme Court then affirmed the district court’s
denial of these five claims, holding that the ineffective assistance of counsel claims were
properly rejected on the merits and that all other claims could have been raised on direct appeal

and were therefore waived. Order of Affirmance, filed January 25, 2005, at 2-10. Threfore,

these repeated claims, which were decided on the merits, are dismissed under NRS 34.810(2).
Defendant also previously raised his current Ground 7—allegations that the district
court improperly adjudicated his post-conviction complaints without Defendant being
present—in his Third Petition. See Third Petition at 6-7. Defendant’s failure to raise them in
the First Petition constituted an abuse of the writ under NRS 34.810(2). This Court rejected
the claim as part of the untimely, successive Third Petition.” Court Minutes, July 26, 2011,
The only “new and different™ grounds are Ground 3, alleged lack of appointed counset
during juvenile proceedings, and portions of Ground 7, complaints about denial of a sccond
dircct appeal. Sixth Petition at 23 26, 47-51. Defendant should have raised these grounds for
relief in his First Petition. He offers absolutely no explanation as to why they are only being
raised now, fifteen {15) years after his conviction. His failure to raise the grounds in a previous

petition is an abuse of the writ per NRS 34.810(2).

IL DEFENDANT CANNOT ESTABLISH GOOD CAUSE TO OVERCOME THE
PROCEDURAL BARS

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlicr proceedings or to otherwise comply with the statutory requirements, and that he will

Y Thereafter, Defendant re-raised several previously rejected Grounds in his Fifth Petition: Ground |, Fifth
Petition at 22-23: Ground 2, Fifth Petition at 22; Ground 3, Fifth Petition at 21; Ground ¢, Fifth Petition at 27,
and Ground 7, Fitth Petition at 24, 26-29. This Court rejected them as part of the untimely, successive Fifth
Petition. Order Revarding Motions of April 29, 2014, filed May 28, 2014, at 2. The Nevada Supreme Court
then affirmed this Court’s denial of the Petition based on the procedural bars. Order of Affirmance, filed
September 18, 20143, at 1-4.

10
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be unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 95960, 860 P.2d 710, 715 -16 (1993), Phelps v. Nevada
Dep't of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if il presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-

47,29 P.3d 498, 523 (2001) (emphasis added).

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the
following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner will
be “unduly prejudice[d]” if the petition is dismissed as untimely. NRS 34.726. To meet the
first requirement, “a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules.” Hathaway v.
State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (emphasis added). “A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)

(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. To find good cause there must be a “substantial reason;
one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506
(2003) {quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Examples

of good cause include interference by State officials and the previous unavailability of a legal

or factual basis. See State v. Huebler, 128 Nev. Adv, Op. 19, 275 P.3d 91, 95 (2012). Clearly,

any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to

excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good

i1

9 8 W ESE0U SRR 0ATIOIOFO4 726 FFCO-(11_14_2018)-001 BOCX




LA 4= L g

L Y I~ | I =

cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, sec also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

As “good cause” to overcome the mandatory procedural bars to his Sixth Petition,
Defendant alleges “actual innocence” based on so-called “new evidence” from the victims in

this case. Sixth Petition at 67, 9—10. However, this does not establish good cause to overcome

the mandatory bars.

A. Defendant’s “Actual Innocence” Claim Fails

The United States Supreme Court has held that actual innocence “itself a constitutional
claim, but instead a gateway through which a habeas petitioner must pass to have his otherwise
barred constitutional claim considered on the merits.” Schlup v. Delo, 513 U.S. 298, 327, 115
S. Ct. 851, 867 (1995). In order for a defendant to obtain a reversal of his conviction based on
a claim of actual innocence, he must prove that ““it is more likely than not that no reasonable
juror would have convicted him in light of the new evidence’ presented in habeas

proceedings.” Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct, 1489, 1503 (1998)

(emphasis added) (quoting Schiup}. It is true that “the newly presented evidence may indeed

call into question the credibility of the witnesses presented at trial.” Schlup, 513 U.S. at 330,
115 S. Ct. at 868. However, this requires “a stronger showing than that needed to establish
prejudice.” Id. at 327, 115 S. Ct. at 867.

Defendant argues that he is innocent of Sexual Assault (Count 1) and Attempt Sexual
Assault (Count 2) and that this is good cause to overcome the mandatory procedural bars.
Sixth Petition at 6—7, 9—10. However, Defendant fails to show actual innocence.

Defendant claims that he has “recently” discovered that this conviction was the result
of a “witch hunt™; that his victims—his two younger sisters—were “coached” by their mother
to accuse him of sexual assault due to her anger at changes in her mother’s (Defendant’s
grandmother’s) will. Sixth Petition at 9-11, 13—15. However, Defendant undermines his own
argument that this is “new” evidence by claiming that his trial counsel was ineffective for

failure 10 “investigate the purported victims® desire to recant their statements™ and that “the

12
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viclims were being uncooperative,” suggesting that Defendant knew about issues of “possiblc
recantation™ fifteen (13) years ago during the trial proceedings. Sixth Petition at 34-35. 38,
41. This claim cannot, then, constitute good cause, because Defendant did not assert it within
a reasonable time after it arose. Pellegrini, 117 Nev. at 869-70, 34 P.3d at 525-26.
Moreover, Defendant offers absolutely no proof that the victims wish--or have cver
wished—to recant their statements that their older brother raped them. The actual innocence
claim is thus a bare and naked claim and not good cause to overcome the procedural bars.

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

B. Defendant Offers No Other Good Cause for the Delay in Filing

The only other potential “good cause” are the Defendant’s individual grounds,
themselves. However, as discussed supra, each of his claims is procedurally barred as not new
or different or as grounds that could have been raised previously but was not. Riker, 121 Nev.
at 235, 112 P.3d at 1077 (holding that a claim that is itself procedurally barred cannot

constitute good cause); see also Edwards v. Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587,

1392 (2000).

Further, all of the facts and law necessary 1o raise Defendant’s Grounds 1 through 7
have been available for years. The so-called “actual innocence™ claim does not explain why
he is bringing repeated claims that this Court has already decided on the merits, nor why he is
only now bringing new grounds.® Defendant fails to establish any impediment external to the
defense which could have possibly prevented him from complying with NRS Chapter 34°s
procedural rules. The delay in filing this petition is the fault of Defendant, and therefore good

cause is not established.

i

* Ground 3—alleged lack of appointed counsel during juvenile proceedings—and portions of Ground 7—
complaints about denial of a second direct appeal. Sixth Petition at 23-26. 47-51.

13

1 00 WS O IeP T 2 RFMA T FEC - L) _14_20. 830631 DOCX




[a—

tJ

o TN = T = B D o A O T - S 'S

III. DEFENDANT CANNOT ESTABLISH PREJUDICE TO OVERCOME THE
PROCEDURAIL BARS

In order to establish prejudice, the defendant must show *not merely that the crrors of
[the proceedings] created possibility of prejudice. but that they worked to his actual and
substantial disadvantage, in affecting the state proccedings with crror of constitutional
dimensions.” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United
States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

Iere, as discussed supra, nonc of the grounds raised in this Sixth Petition can be

considered by this Court. This Court has already rejected five of the grounds on the merits—

and that decision was affirmed by the Nevada Supreme Court. Findings of Fact, Conclusions

of Law and Order, filed September 14, 2010, at 3—6,; Order of Affirmance, filed January 25,

2005. at 2-10. Res judicata thus bars their consideration as constituting prejudice. Further, this
Court cannot overrule the Nevada Supreme Court. NEV. CONST. Art. VI Sec. 6. The two “new”
grounds should have been brought in the First Petition, and Defendant abuses the writ in
asserting them now. Detendant does not and cannot establish that any of these grounds

constitute undue prejudice.

A. Defendant’s Claim Regarding Pre-Trial Delay Is Without Merit

Defendant appears to argue that the State intentionally delayed service of the arrest

warrant to gain tactical advantages. Sixth Petition at 8-17. From this, he argues multiple

specific instances of alleged prejudice—including that the so-called “delay™ prevented him
from making evidentiary challenges, “bypass(ed] juvenile wardship,” led to double jeopardy
violations, made it seem that Defendant fled, affected specdy trial rights, and allowed the State
to “doctor™ Detendant’s juvenile record. Sixth Petition at 13. As an initial matter, this Court
found in deciding this ground in the First Petition that “claims of misconduct by the State . . .

are barred from consideration by the doctrine of law of the case as these issues were previously

decided on direct appeal.” Findings of Fact, Conclusions of Law and Order, filed September

14
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14, 2004, at 3. Defendant cannot establish that, fifteen (15) years later, he would be unduly
prejudiced by this Court’s just and proper refusal to re-review these claims.

Further, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove, 100
Nev. at 502, 686 P.2d at 225. “Bare™ and “naked” allegations are not sufficient, nor are those
belied and repelled by the record. Id. Defendant’s premise that the State delayed in bringing
his case to trial to gain a “tactical advantage™ is nothing more than a naked assertion suitable

only for summary denial under Hargrove. Sixth Petition at 12. There is absolutely no evidence

nor even any indication other than Defendant’s say-so that the State delayed his arrest,
“doctored”” his record, or committed any of the underhanded actions of which Defendant
accuses it. Nor does Defendant provide any support, other than the naked allegation, for the
claim that he would have been able to “easily close[]-off any attempt for prosecutorial
influence™ over the victims had he been arrested sooner. Sixth Petition at 16. Thus, this claim

does not establish prejudice.

B. Defendant’s Claim Regarding His Confession Is Without Merit

Defendant claims his confession was involuntary because he did not have his parents
present and because the detective coerced a confession by motioning toward his gun. Sixth
Petition at 18-23. However, both complaints are belied by the record.

NRS 62C.010 does provide that when a juvenile is taken into custody, the officer has
to advise the parent or guardian of the child’s custody status. But Defendant was eighteen
(18)}—not a minor—when he confessed to police that he raped his little sisters. Order of

Affirmance, filed August 25, 2003, at 1-2; see also Criminal Bindover at 16 (showing that

Defendant’s date of birth is October 14, 1980} and Reporter’s Transcript of Jury Trial, Day 2

at 265 (showing that Defendant was interviewed by Detective Moniot on August 14, 1999).
Thus, Defendant had no right to have his parents present during his questioning. Defendant’s
accusation that the questioning detective motioned toward his gun in a threatening manner, or

that he did not record certain “portions™ of the interview, is a bare and naked accusation

13
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insufficient to support post-conviction relief. Sixth Petition at 20-21; see Hargrove, 100 Nev.
at 502, 686 P.2d at 225. Any other complaints Defendant has regarding his statement are belied
by the record, as Defendant admits that he received his Miranda warning and signed a card

indicating he understood his rights. Sixth Petition at 20; see also Order of Affirmance, filed

August 25, 2003, at 1-2.* Thus, this claim does not establish prejudice.

C. Defendant’s Claim Regarding Juvenile Counsel Is Without Merit

Defendant complains that he was denied counsel during some unspecified juvenile

proceeding. Sixth Petition at 23-36. Defendant never indicates how that alleged juvenile

proceeding is relevant to this criminal matter. Regardless, Defendant provides nothing to
substantiate his claim, which should be denied as a naked assertion under Hargrove, 100 Nev.
at 502, 686 P.2d at 225. Finally, Defendant cannot demonstrate prejudice because he received

the benefit of counsel in this matter. Thus, this ¢laim does not establish prejudice.
D. Defendant’s Claim Regarding His Certification Hearing Is Without Merit

Defendant complains that he was denied a certification hearing wherein the Juvenile
Court could have waived or retained jurisdiction. Sixth Petition at 26-29. As an initial matter,
the Nevada Supreme Court already held in affirming the denial of Defendant’s First Petition
that this claim is “outside the scope of a post-conviction petition for a writ of habeas corpus.™

Order of Affirmance, filed January 25, 2005, at 10. Further, this claim is suitable only for

summary denial under Hargrove because it is belied by the record. 100 Nev. at 502, 686 P.2d

at 225. Defendant’s date of birth is October 14, 1980. Criminal Bindover at 16. The Seconded

Amended Information lists only offense dates between October 14, 1998, and March 12, 1999.

Seconded Amended Information at 2. As such, Defendant was over eighteen (18) at the time

of the offenses and thus not subject to Juvenile Court jurisdiction. NRS 62A.030(1)(a); NRS

62B.330(1). It does not maiter how long the State may have “awaited” charging the crime;

1 For example, Defendant seems to complain that around this time, he had been taking psychotropic drugs—
but what that has to do with the admissibility of Defendant’s statement remains unclear. Sixth Petition at 21—
22. He does not, for instance, allege that he was under the influence and therefore unable to give a statement
voluntarily.

16
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Defendant was not a minor when he committed the crime. Sixth Petition at 26-27. Defendant
offers absolutely no support for his claim that he was under “juvenile wardship” until January

12, 2000. Sixth Petition at 27. In fact, Defendant undermines his argument when he later

asserts that he “was not on juvenile probation at that time” of the instant offense. Sixth Petition
at 31. Thus, Defendant was not entitled to a certification hearing. This claim does not constitute

prejudice.

E. Defendant’s Claim Regarding Double Jeopardy Is Without Merit

Defendant claims that filing charges in juvenile court and then refiling them in criminal
court was a violation of double jeopardy. Sixth Petition at 29-33. This claim is only suitable
for summary denial under Hargrove because Defendant does nothing to demonstrate that
charges were ever filed in Juvenile Court. 100 Nev. at 502, 686 P.2d at 225. Regardless, the
Juvenile Court lacked jurisdiction over this case, because as discussed supra, Defendant was
eighteen (18) on the earliest possible date listed in the Second Amended Information. Even by
Defendant’s own logic, he cannot have been subject to multiple punishments for this offense
because the Juvenile Court never retained jurisdiction over this matter. Sixth Petition at 30.

Thus, this claim does not constitute prejudice.

F. Defendant’s Claim Regarding Ineffective Assistance of Counsel Is Without Merit

Defendant complains of several instances of ineffective assistance of trial and appellate

counsel. Sixth Petition at 33-47. As an initial matter, the Nevada Supreme Court held in the

appeal from the First Petition that Defendant’s ineffective assistance of counsel claims were

properly rejected on the merits. Order of Affirmance, filed January 25, 2005, at 2-10.°

These claims included 1) failure to object to alleged errors at Defendant’s motion for own recognizance release;
2) failure to move to suppress Defendant’s statement; 3} failure to move to disqualify the district court judge;
4) failure to object to the composition of the jury; 5) failure to cross-examine police regarding Defendant’s
arrest warrant; 6) failure to pursuc an insanity defense; 7) failure to do several things, including object to alleged
prosecutorial misconduct, object to judicial misconduct, move for a new trial based on newly discovered
evidence, properly investigate the case, obtain an affidavit from Juror No. 5, object to an untimely discovery
request, object to the use of spoilated evidence, file any meritorious pre-trial motions, and interview police
officers; and 8) failure of appellate counsel to appeal alleged viclations of the right to a speedy trial, to argue

17
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Defendant assets several new complaints of ineffective assistance of counsel, each a
naked assertion that should be summarily denied under Hargrove. 100 Nev. at 502, 686 P.2d
at 225. Sixth Petition at 34-35. Some even seem related to the ineffective assistance claims
this Court rejected in the First Petition. Further, Defendant largely ignores the basics of an
ineffective assistance of counsel claim: the fact that what defense to present is a virtually

unchallengeable strategic decision, Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167 (2002);

that trial counsel need not undertake futile actions. Ennis v. State, 122 Nev. 694, 706, 137 P.3d
1095, 1103 (2006); and that competent appellate counsel focuses on only the strongest issues.

Jones v. Barnes, 463 U.S. 745, 751, 103 S. Ct. 3308, 3312 (1983); Ford v. State, 105 Nev.

850, 853, 784 P.2d 951, 953 (1989). This claim does not constitute prejudice.

G. Defendant’s Claim Regarding Denial of a Second Direct Appeal Is Without Merit

Defendant complains first that he was denied a sccond direct appeal after the direct
appeal was “dismissed,” and second that the lower court improperly adjudicated his post-
conviction complaints without having Petitioner present and without appointing him counsel.
Sixth Petition at 17, 43-44, 47-51. Each of these claims is meritless.

First, Defendant seems to misunderstand the nature of the direct appeal in his case.
Though he claims that the appeal was “dismissed” and only remanded to correct a clerical
error, the Nevada Supreme Court in fact affirmed his conviction on the merits. Sixth Petition

at 48-49; Order of Affirmance, filed August 25, 2003, at 1-2. It was only remanded back to

the district court in order to correct the error in the Judgment of Conviction, to clarify that
Defendant was convicted by a jury and had not pled guilty. Thus, Defendant’s claim that he
was entitled to another direct appeal, one “without limitation,” is belied by the rccord, as he
did receive a direct appeal on the merits. Sixth Petition at 49; Hargrove, 100 Nev. at 502, 686
P.2d at 225. Regardless, a defendant is not entitled to a second direct appeal. See NRS
177.015(3).

double jeopardy violations, to communicaie with Defendant, and to investigate claims preserved before trial.
Id.
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Second, contrary to Defendant’s claim, Defendant was »nof entitled to the assistance of

counsel during his post-conviction proceedings. Brown v. McDaniel, 130 Nev. , 331

P.3d 867, 870 (2014); McKague v. Warden, Nev, State Prison, 112 Nev. 159, 163-65, 912
P.2d 255, 258 (1996); NRS 34.750. This Court found that as to the First Petition that

“Defendant [wals not entitled to the appointment of an attorney as his petition is being

summarily dismissed.” Findings of Fact, Conclusions of Law and Order, filed September 14,

2004, at 3. Finally, unless the Court held an evidentiary hearing, Petitioner had no right to be

present. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092 (Nev. 2002). Defendant’s final

ground does not constitute prejudice. Lacking both geod cause and prejudice to overcome the
mandatory procedural bars, this Sixth Petition is dismissed in its entirety.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, and it is, hereby denied.
DATED this &day of November, 2018.

DISTRICT JUDGE___J

STEVEN B. WOLFSON =
Clark County District Attorney
NevadaBar #001565

hief Deputy District Attorney
¢vada Bar #005144
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CERTIFICATE OF SERVICE

I certify that on the a( Qﬂ Hay of November, 2018, 1 mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

JVB/AO/jg/SVU

RENARD POIK, #72439
ELY STATE PRISON
P.O. BOX 1989

ELY, NV 89301

By | \Mmm

@Tary for thﬁtri’dﬂmtomey's Offiee
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CRISTINA D. SILVA

DISTRICT COURT JUDGE

DEPARTMENT iX
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Electronically Filed
7/19/2019 1:00 PM
Steven D. Grierson

NEO CLERE OF THE COUFE

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, Case No.: A-18-780833-W
Dept. No.: IX '
Plaintiff,
Vs,
RENARD TRUMAN POLK,
#1521718
Defendant.

NOTICE OF ENTRY OF FINDINGS QF FACT,
CONCILUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on July 19, 2019, the Court entered a decision or order in
this matter, a true and correct copy of which is attached to this notice as Exhibit A.

DATED this lW"day of July, 2019.

CRISTINA D. SILVA
DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE
[ certify that on the a( ﬂ] Hay of November, 2018, 1 mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

RENARD POLK, #72439
ELY STATE PRISON
P.0. BOX 1989

ELY, NV 89301

BY

strict/Attorney’s Offige

IVB/AO/ig/SVU
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

l Chief D%)uty District Attorney

Nevada Bar #005144
200 Lewis Avenue
Las V , Nevada 89155-2212
QOZ) 671-2500
ttorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintfh Scasel p-(8-780Y33°W

“V§- CASENO: 00C166490

RENARD TRUMAN POL . ~
#1521718 K, DEPTNO: WH |X

Defendant.

E FINDINGS OF FACT, AND CONCLUSIONS OF LAW., AND ORDER

DATE OF HEARING: Novcmbcr 14,2018
TIME OF HEARING: 8:00 A.M.

THIS CAUSE having come on for hearing before the Honorable DOUGLAS E.
SMITH, District Judge, on the 14th day of November, 2018, the Petitioner not being present,
not represented by counsel, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through BRIANNA LAMANNA, Deputy District
i Attorney, and the Court having considered the matter, including briefs, transcripts, arguments
of counsel, and documents on file herein, now therefore, the Court makes the following

findings of fact and conclusions of law.

FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL HISTORY

On April 13, 2000, the State filed an Information charging Renard Polk (“Defendant™)
as follows: Counts | and 2 — Sexual Assault with a Minor under Sixteen Years of Age (Felony

C:, Volintnsy Ersinissal M sursmary judamant
Chevoluntary Disinbsal ) Stionbated fudginent

i) Stiputared Gismissal [T ekl Juetyomment - B . PALFFCO11_14_20145 081 DOCX
uébeo
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— NRS 200.364, 200.366); and Count 3 — First Degree Kidnapping (Felony — NRS 200.310,
200.320). On November 22, 2000, the State filed an Amended Information charging
Defendant with three (3) counts of Sexual Assault with a Minor under Sixteen Years of Age
(Felony — NRS 200.364, 200.366). On January 27, 2002, the State filed a Second Amended
Information charging Defendant with three (3) counts of Sexual Assault with a Minor under
Fourteen Years of Age (Felony — NRS 200.364, 200.366).

Defendant’s jury trial began on January 7, 2002. On January 10, 2002, the jury retumed
the following verdicts: Count 1 — guilty of Attempt Sexual Assault with a Minor under
Fourteen; Count 2 — guilty of Sexual Assault with a Minor under Fourteen; and Count 3 —not
guilty.

On March 14, 2002, this Court sentenced Defendant to the Nevada Department of
Corrections as follows: Count 1 — to a maximurm of one hundred twenty (120) months and a
minimum of forty-eight (48) months and a special sentence of lifetime supervision; and Count
2 — to a maximum of life with minimum parole eligibility of two hundred forty (240) months,
consecutive to Count 1. Defendant received six hundred ninety-one (691) days credit for time
served. The Judgment of Conviction was filed on April [, 2002.

Defendant filed a Notice of Appeal on April 3, 2002. On August 25, 2003, the Nevada
Supreme Court affirmed Defendant’s conviction and issued a limited remand to correct the
Judgment of Conviction, which incorrectly stated that Defendant pleaded guilty rather than
was found guilty by a jury. Remittitur issued on September 19, 2003, and an Amended
Judgment of Conviction was filed on February 9, 2005.

On July 1, 2004, Defendant filed a Petition for Writ of Habeas Corpus. The State filed
a Response on August 31, 2004, This Court denied Defendant’s Petition on September 8, 2004.
The Findings of Fact, Conclusions of Law and Order were filed on September 14, 2004.
Defendant filed a Notice of Appeal on October 8, 2004. The Nevada Supreme Court affirmed
the denial of Defendant’s Petition on January 25, 2005. Remittitur issued on February 22,
2005.

/1
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On December 7, 2007, Defendant filed a Motion to Vacate, Set Aside or Correct Illegal
Sentence of Judgment, Consolidated Writ of Error. The State filed an Opposition on December
17, 2007. This Court denied the Motion on December 18, 2007, and filed a written Order on
December 31, 2007. Defendant filed a Notice of Appeal on January 18, 2008. On June 9; 2008,
the Nevada Supreme Court affirmed the denial of Defendant’s Motion. Remittitur issued on
September 9, 2008.

On January 27, 2010, Defendant filed his second Petition for Writ of Habeas Corpus
(Post-Conviction). On March 18, 2010, the State filed a Response and Motion to Dismiss the
Petition. On April 8, 2010, this Court denied Defendant’s Petition as time-barred. A written
Order was filed on April 28, 2010.

On May 19, 2011, Defendant filed his third Petition for Writ of Habeas Corpus (Post-
Conviction). The State did not file a response. This Court denied Defendant’s third Petition as
untimely on July 26, 2011. |

On March 16, 2012, Defendant filed a second Motion to Correct Illegal Sentence. The
State filed an Opposition on April 23, 2012. On May 10, 2012, Defendant filed an Amended
Motion to Correct [llegal Sentence. This Court denied the Motion on May 29, 2012, and filed
a written Order on June 8, 2012,

On April 9, 2013, Defendant filed his fourth Petition for Writ of Habeas Corpus (Post-
Conviction). The State filed a Response on June 5, 2013. This Court denied the Petition on
June 11, 2013, and filed a written Order on August 2, 2013.

On December 2, 2013, Defendant filed his fifth Petition for Writ of Habeas Corpus
(Post-Conviction). On March 10, 2014, the State filed a Response and Motion to Dismiss
Defendant’s Petition and a Countermotion for Determination of Vexatious Litigation and
Request for Order to Show Cause why the Court should not Issue a Pre-Filing Injunction
Order.

On February 11, 2014, Defendant filed a Motion for Sanctions and to Disqualify the
District Attorney’s Office. The State filed an Opposition on February 25, 2014, This Court
denied the Motion on March 4, 2014, and filed a written Order on March 14, 2014.
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On April 1, 2014, Defendant filed a Motion to Strike and/or for Sanctions. The State
filed its Opposition on April 25, 2014. This Court denied the Motion on April 29, 2014, On
May 19, 2014, Defendant filed a Motion for Reconsideration (and/or) to Reduce to Writing,
On June 4, 2014, the State filed its Opposition. The Court denied the Motion on June 10, 2014,

On September 17, 2015, Defendant filed a pro per Petition for Writ of Mandamus
{and/or} in the Alternative Prohibition, This Court denied the Petition on October 8, 2013; a
written Order issued on October 27, 2015. Defendant filed a Notice of Appeal on November
5, 2015. The Nevada Supreme Court affirmed the district court’s decision. Remittitur issued
September 16, 2016.

On November 5, 2013, Defendant filed a Petition Writ of Execution, which was dented
on December 2, 2015.

On November 4, 2016, Defendant filed a Motion to Vacate, Set Aside, or Correct an
Illegal Sentence. The State filed its Opposition on November 22, 2016. This Court denied
Defendant’s Motion on November 28, 2016. The written Order was filed December 1, 2016,
and Defendant filed a Notice of Appeal on December 16, 2016, The Nevada Supreme Court
affirmed the district court’s order; remittitur issued January 4, 2018,

On July 26, 2017, Defendant filed a Supplemental Motion for Sanctions and Finding
of Contempt. This Court denied the Motion on August 2, 2017. The written Order was filed
August 30, 2016, and Defendant filed a Notice of Appeal on August 31, 2017. The Nevada
Supreme Court dismissed the appeal because no statute or court rule permits an appeal from
the relevant orders; remittitur issued December 19, 2018.

Defendant currently has pending before this Court a Motion to Quash Post-Conviction
Order, filed September 27, 2018, and a Motion to Alter, Amend, or Modify Sentence, filed
September 18, 2018.

On July 11, 2018, Defendant filed an Amended [Actual Innocence] Petition for Writ of
Habeas Corpus Ad Subjudiceum, Duces Tecum, Testificandum (“Sixth Petition”). The State

filed its Response on October 8, 2018. The Court now finds as follows.

Iy
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STATEMENT OF FACTS!

[Defendant] lived in Las Vegas with his four younger siblings and his
grandmother. In January 1999, eighteen-year-old {Defendant] attempted to
anally penetrate his twelve-year-old sister. [Defendant] managed to
penetrate her enough to cause her pain. [Defendant] later apologized for his
actions. His victim told only her ten-year-old sister what took place.

Several months later, [Defendant’s] ten-ycar-cld sister remained at home
with Polk while her two older sisters went to the store. [Defendant] forced
his sister into his room, which was across the hall from his ailing
grandmother. Once inside his room, [Defendant] pushed her to the tloor on
her hands and knees and anally penetrated her. When she asked him to stop,
[Defendant] decided instead to put a pillow over her head to cover her
mouth. The victim told her older sisters what happened, as both sisters were
aware [ Defendant] had molested the victim before.

The children’s aunt called the police, but [Defendant] fled before police
arrived. Las Vegas Police Department Detective David Dunn investigated
the assault by interviewing all three sisters. The sexual abuse investigative
team examined both victims but at separate times. Dunn submitted the case
to the distort attorney several days later.

Several months after [Defendant’s] attack, Officer Newton responded to &
call from an individual wanting to surrender. [Defendant], the caller,
incorrectly thought there was an outstanding sexual assault warrant for his
arrest. [Defendant] told Newton he was ashamed of sexually assaulting his
sister six months earlier and wanted to surrender. Newton took [ Defendant]
1nto custody.

Although there was no outstanding warrant for [Defendant], Detective
Timothy Moniot interviewed [Defendant] based on a brief narrative in the
police database. The interview took place in the office of a juvenile hall
employee. Moniot provided [Defendant] with a card with Miranda rights
printed on it; [Defendant] signed a form acknowledging he received his
Miranda warning,.

Next, Moniot recorded an interview with {Defendant] regarding the sexual
assaults. During the interview, [Defendant] admitied raping his little sister
on several occasions since 1996. Specifically, [Defendant] told Moniot he
“did her [his sister] in the booty.” [Defendant] stated he was “high and

' Taken directly from the Order of Affirmance in the direct appeal. Order of Affirmance, filed August 25, 2003,

at 1-2.

L
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drunk” when the rapes occurred. He also admitted attempting to anally
penetrate his other younger sister as well. Police released {Defendant] after
the interview because there was no outstanding arrest warrant. The record
is silent as to why police failed to arrest [Defendant] at that time.

The State filed an amended complaint charging [Defendant] with three
counts of sexual assault with a minor under fourteen years of age.
[Defendant] waived his preliminary hearing and negotiated a plea
agreement with the State. At the arraignment, however, [Defendant]
changed his mind and wanted to proceed to trial. This Court ordered
[Defendant] to undergo psychological evaluation to determine
competency. Pursuant to statute, this Court remanded [Defendant] to a
secure mental health facility. Doctors found [Decfendant] competent to
stand trial, so this Court set the matter for trial.

ARGUMENT

DEFENDANT’S SIXTH PETITION IS PROCEDURALLY BARRED ON
SEVERAL GROUNDS

A. This Sixth Petition Is Time-Barred

Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly

prejudice the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). The one-

year time bar proscribed by NRS 34.726 begins to run from the date the judgment of conviction
is filed or a remittitur from a timely direct appeal is filed. Dickerson v. State, 114 Nev. 1084,

1087, 967 P.2d 1132, 1133-34 (1998).
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The one-vear time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 396, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
cvidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit,

Furthermore, the Nevada Supreme Court has held that the District Court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[a]pplication of the statutory procedural default rules to post-

r

conviction habeas petitions is mandatory.” noting:

Habeas corpus petitions that are filed many years afier conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must ¢xist a
time when a criminal conviction is final.

Id. (ecmphasis added).

Additionally. the Court noted that procedural bars “cannot be ignored [by the District
Court] when properly raised by the State.” Id. at 233, 112 P.3d a1 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory

procedural bars; the rules must be applied.

Here, remittitur from the direct appeal issued on September 19, 2003. Thus, the one-
year tlime bar began to run from that date. The instant Sixth Petition was not filed until July
11. 2018. This is almost fourteen (14) vears in excess of the one-year time frame. As in
Gonzales, where the petition was filed only two days too late. the procedural time-bar is

mandatory as to this Sixth Petition. Defendant’s Sixth Petition is untimely.
B. This Sixth Petition Is Barred by the Doctrine of Laches

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relicf. Consideration of the equitable doctrine of laches is necessary in determining

whether a defendant has shown ‘manifest injustice” that would permit a modification of a
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sentence. Hart, 116 Nev. at 563-64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application of the doctrine to an individual case may require consideration of several factors,
including: (1) whether there was an inexcusable delay in seeking relief; (2) whether an implied
waiver has arisen from the defendant's knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v, District Court, 94 Nev.

631, 633, 584 P.2d 672, 673- 74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
impoéing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[Pletitions that are filed many years after
conviction are an unreasonable burden on the criminal justice system. The nccessity for a
workable system dictates that there must exist a time when a criminal conviction is final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34.800(2).

Here, the State affirmatively pleaded laches. As discussed supra, it has been almost
fifteen (15) years since Remittitur issued in Defendant’s direct appeal—well past the five-year
period for the presumption of prejudice. Moreover, Defendant makes no effort to rebut the

presumption. Thus, laches applies.
C. This Sixth Petition Is Successive

NRS 34.810(2) reads:

A second or successive petitton must be dismissed if the judge or
justice determincs that it fails to allege new or different grounds
for relicf and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that

allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
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those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good causc and

prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944. 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for rehietf in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada. 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the tace

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allcgation was previously available with reasonable diligence, it 1s an abuse of

the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).

Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074,

This Sixth Petition is successive. Petitioner has already filed five (5) Petitions for Writ
of Habeas Corpus in this case —on July 1, 2004, January 27, 2010, May 19, 2011, April 9,
2013. and December 2, 2013. This Court denied Defendant’s first habeas petition on the merits
on September 8, 2004, The Nevada Supreme Court subsequently affirmed this Court’s denial
on the merits January 23, 2005, with the Remittitur issuing on February 22, 20035. Thereatier,
this Court has denied Defendant’s second, third, fourth, and fifth petitions as time-barred and
successive.

Defendant actually raises in this Sixth Petition several of the claims he raised in prior
petitions. He admits that these are repeated claims. Sixth Petition at 5. However, his argument
that thev “relate back™ to the First Petition is uviterly nonsensical under the post-conviction
statutory scheme, which requires dismissal of repeat claims adjudicated on the merits. Sixth
Petition at 5; NRS 34.810(2). These include the following grounds. raised in his First Petition
and re-raised here in this Sixth Petition: Ground 1 —alleged pre-trial delay. First Petition at
17-27; Ground 2—alleged issues with Defendant’s confession, First Petition at 55-59.

Ground 4---alleged denial of a certification hearing, First Petition at 13-16; Ground 5—

1 1 9 WIS FFIF N T2 SR04 TI6-FFCO- 114 _20,8)-00! DOCX




e L g

A

L o N« = e T

I~
ey

alleged double jeopardy violations, First Petition at 50-54; and Ground 6—alleged ineffective
assistance of trial and appellate counscl, First Petition at 28-36, 38—49. This Court rejected all

five of these claims on the merits. Findings of Fact, Conclusions of Law and Order. filed

September 14, 2010, at 3-6. The Nevada Supreme Court then affirmed the district court’s
denial of these five claims, holding that the ineffective assistance of counsel claims were
properly rejected on the merits and that all other claims could have been raised on direct appeal

and were therefore waived. Order of Affirmance, filed January 25, 2005, at 2-10. Threfore,

these repeated claims, which were decided on the merits, are dismissed under NRS 34.810(2).
Defendant also previously raised his current Ground 7—allegations that the district
court improperly adjudicated his post-conviction complaints without Defendant being
present—in his Third Petition. See Third Petition at 6-7. Defendant’s failure to raise them in
the First Petition constituted an abuse of the writ under NRS 34.810(2). This Court rejected
the claim as part of the untimely, successive Third Petition.” Court Minutes, July 26, 2011,
The only “new and different™ grounds are Ground 3, alleged lack of appointed counset
during juvenile proceedings, and portions of Ground 7, complaints about denial of a sccond
dircct appeal. Sixth Petition at 23 26, 47-51. Defendant should have raised these grounds for
relief in his First Petition. He offers absolutely no explanation as to why they are only being
raised now, fifteen {15) years after his conviction. His failure to raise the grounds in a previous

petition is an abuse of the writ per NRS 34.810(2).

IL DEFENDANT CANNOT ESTABLISH GOOD CAUSE TO OVERCOME THE
PROCEDURAL BARS

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlicr proceedings or to otherwise comply with the statutory requirements, and that he will

Y Thereafter, Defendant re-raised several previously rejected Grounds in his Fifth Petition: Ground |, Fifth
Petition at 22-23: Ground 2, Fifth Petition at 22; Ground 3, Fifth Petition at 21; Ground ¢, Fifth Petition at 27,
and Ground 7, Fitth Petition at 24, 26-29. This Court rejected them as part of the untimely, successive Fifth
Petition. Order Revarding Motions of April 29, 2014, filed May 28, 2014, at 2. The Nevada Supreme Court
then affirmed this Court’s denial of the Petition based on the procedural bars. Order of Affirmance, filed
September 18, 20143, at 1-4.

10
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be unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 95960, 860 P.2d 710, 715 -16 (1993), Phelps v. Nevada
Dep't of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if il presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-

47,29 P.3d 498, 523 (2001) (emphasis added).

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the
following: (1) “[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner will
be “unduly prejudice[d]” if the petition is dismissed as untimely. NRS 34.726. To meet the
first requirement, “a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules.” Hathaway v.
State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (emphasis added). “A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)

(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. To find good cause there must be a “substantial reason;
one that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506
(2003) {quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Examples

of good cause include interference by State officials and the previous unavailability of a legal

or factual basis. See State v. Huebler, 128 Nev. Adv, Op. 19, 275 P.3d 91, 95 (2012). Clearly,

any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to

excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good

i1
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cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, sec also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

As “good cause” to overcome the mandatory procedural bars to his Sixth Petition,
Defendant alleges “actual innocence” based on so-called “new evidence” from the victims in

this case. Sixth Petition at 67, 9—10. However, this does not establish good cause to overcome

the mandatory bars.

A. Defendant’s “Actual Innocence” Claim Fails

The United States Supreme Court has held that actual innocence “itself a constitutional
claim, but instead a gateway through which a habeas petitioner must pass to have his otherwise
barred constitutional claim considered on the merits.” Schlup v. Delo, 513 U.S. 298, 327, 115
S. Ct. 851, 867 (1995). In order for a defendant to obtain a reversal of his conviction based on
a claim of actual innocence, he must prove that ““it is more likely than not that no reasonable
juror would have convicted him in light of the new evidence’ presented in habeas

proceedings.” Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct, 1489, 1503 (1998)

(emphasis added) (quoting Schiup}. It is true that “the newly presented evidence may indeed

call into question the credibility of the witnesses presented at trial.” Schlup, 513 U.S. at 330,
115 S. Ct. at 868. However, this requires “a stronger showing than that needed to establish
prejudice.” Id. at 327, 115 S. Ct. at 867.

Defendant argues that he is innocent of Sexual Assault (Count 1) and Attempt Sexual
Assault (Count 2) and that this is good cause to overcome the mandatory procedural bars.
Sixth Petition at 6—7, 9—10. However, Defendant fails to show actual innocence.

Defendant claims that he has “recently” discovered that this conviction was the result
of a “witch hunt™; that his victims—his two younger sisters—were “coached” by their mother
to accuse him of sexual assault due to her anger at changes in her mother’s (Defendant’s
grandmother’s) will. Sixth Petition at 9-11, 13—15. However, Defendant undermines his own
argument that this is “new” evidence by claiming that his trial counsel was ineffective for

failure 10 “investigate the purported victims® desire to recant their statements™ and that “the

12
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viclims were being uncooperative,” suggesting that Defendant knew about issues of “possiblc
recantation™ fifteen (13) years ago during the trial proceedings. Sixth Petition at 34-35. 38,
41. This claim cannot, then, constitute good cause, because Defendant did not assert it within
a reasonable time after it arose. Pellegrini, 117 Nev. at 869-70, 34 P.3d at 525-26.
Moreover, Defendant offers absolutely no proof that the victims wish--or have cver
wished—to recant their statements that their older brother raped them. The actual innocence
claim is thus a bare and naked claim and not good cause to overcome the procedural bars.

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

B. Defendant Offers No Other Good Cause for the Delay in Filing

The only other potential “good cause” are the Defendant’s individual grounds,
themselves. However, as discussed supra, each of his claims is procedurally barred as not new
or different or as grounds that could have been raised previously but was not. Riker, 121 Nev.
at 235, 112 P.3d at 1077 (holding that a claim that is itself procedurally barred cannot

constitute good cause); see also Edwards v. Carpenter, 529 U.S. 446, 453 120 S. Ct. 1587,

1392 (2000).

Further, all of the facts and law necessary 1o raise Defendant’s Grounds 1 through 7
have been available for years. The so-called “actual innocence™ claim does not explain why
he is bringing repeated claims that this Court has already decided on the merits, nor why he is
only now bringing new grounds.® Defendant fails to establish any impediment external to the
defense which could have possibly prevented him from complying with NRS Chapter 34°s
procedural rules. The delay in filing this petition is the fault of Defendant, and therefore good

cause is not established.

i

* Ground 3—alleged lack of appointed counsel during juvenile proceedings—and portions of Ground 7—
complaints about denial of a second direct appeal. Sixth Petition at 23-26. 47-51.

13
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III. DEFENDANT CANNOT ESTABLISH PREJUDICE TO OVERCOME THE
PROCEDURAIL BARS

In order to establish prejudice, the defendant must show *not merely that the crrors of
[the proceedings] created possibility of prejudice. but that they worked to his actual and
substantial disadvantage, in affecting the state proccedings with crror of constitutional
dimensions.” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United
States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

Iere, as discussed supra, nonc of the grounds raised in this Sixth Petition can be

considered by this Court. This Court has already rejected five of the grounds on the merits—

and that decision was affirmed by the Nevada Supreme Court. Findings of Fact, Conclusions

of Law and Order, filed September 14, 2010, at 3—6,; Order of Affirmance, filed January 25,

2005. at 2-10. Res judicata thus bars their consideration as constituting prejudice. Further, this
Court cannot overrule the Nevada Supreme Court. NEV. CONST. Art. VI Sec. 6. The two “new”
grounds should have been brought in the First Petition, and Defendant abuses the writ in
asserting them now. Detendant does not and cannot establish that any of these grounds

constitute undue prejudice.

A. Defendant’s Claim Regarding Pre-Trial Delay Is Without Merit

Defendant appears to argue that the State intentionally delayed service of the arrest

warrant to gain tactical advantages. Sixth Petition at 8-17. From this, he argues multiple

specific instances of alleged prejudice—including that the so-called “delay™ prevented him
from making evidentiary challenges, “bypass(ed] juvenile wardship,” led to double jeopardy
violations, made it seem that Defendant fled, affected specdy trial rights, and allowed the State
to “doctor™ Detendant’s juvenile record. Sixth Petition at 13. As an initial matter, this Court
found in deciding this ground in the First Petition that “claims of misconduct by the State . . .

are barred from consideration by the doctrine of law of the case as these issues were previously

decided on direct appeal.” Findings of Fact, Conclusions of Law and Order, filed September

14
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14, 2004, at 3. Defendant cannot establish that, fifteen (15) years later, he would be unduly
prejudiced by this Court’s just and proper refusal to re-review these claims.

Further, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove, 100
Nev. at 502, 686 P.2d at 225. “Bare™ and “naked” allegations are not sufficient, nor are those
belied and repelled by the record. Id. Defendant’s premise that the State delayed in bringing
his case to trial to gain a “tactical advantage™ is nothing more than a naked assertion suitable

only for summary denial under Hargrove. Sixth Petition at 12. There is absolutely no evidence

nor even any indication other than Defendant’s say-so that the State delayed his arrest,
“doctored”” his record, or committed any of the underhanded actions of which Defendant
accuses it. Nor does Defendant provide any support, other than the naked allegation, for the
claim that he would have been able to “easily close[]-off any attempt for prosecutorial
influence™ over the victims had he been arrested sooner. Sixth Petition at 16. Thus, this claim

does not establish prejudice.

B. Defendant’s Claim Regarding His Confession Is Without Merit

Defendant claims his confession was involuntary because he did not have his parents
present and because the detective coerced a confession by motioning toward his gun. Sixth
Petition at 18-23. However, both complaints are belied by the record.

NRS 62C.010 does provide that when a juvenile is taken into custody, the officer has
to advise the parent or guardian of the child’s custody status. But Defendant was eighteen
(18)}—not a minor—when he confessed to police that he raped his little sisters. Order of

Affirmance, filed August 25, 2003, at 1-2; see also Criminal Bindover at 16 (showing that

Defendant’s date of birth is October 14, 1980} and Reporter’s Transcript of Jury Trial, Day 2

at 265 (showing that Defendant was interviewed by Detective Moniot on August 14, 1999).
Thus, Defendant had no right to have his parents present during his questioning. Defendant’s
accusation that the questioning detective motioned toward his gun in a threatening manner, or

that he did not record certain “portions™ of the interview, is a bare and naked accusation
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insufficient to support post-conviction relief. Sixth Petition at 20-21; see Hargrove, 100 Nev.
at 502, 686 P.2d at 225. Any other complaints Defendant has regarding his statement are belied
by the record, as Defendant admits that he received his Miranda warning and signed a card

indicating he understood his rights. Sixth Petition at 20; see also Order of Affirmance, filed

August 25, 2003, at 1-2.* Thus, this claim does not establish prejudice.

C. Defendant’s Claim Regarding Juvenile Counsel Is Without Merit

Defendant complains that he was denied counsel during some unspecified juvenile

proceeding. Sixth Petition at 23-36. Defendant never indicates how that alleged juvenile

proceeding is relevant to this criminal matter. Regardless, Defendant provides nothing to
substantiate his claim, which should be denied as a naked assertion under Hargrove, 100 Nev.
at 502, 686 P.2d at 225. Finally, Defendant cannot demonstrate prejudice because he received

the benefit of counsel in this matter. Thus, this ¢laim does not establish prejudice.
D. Defendant’s Claim Regarding His Certification Hearing Is Without Merit

Defendant complains that he was denied a certification hearing wherein the Juvenile
Court could have waived or retained jurisdiction. Sixth Petition at 26-29. As an initial matter,
the Nevada Supreme Court already held in affirming the denial of Defendant’s First Petition
that this claim is “outside the scope of a post-conviction petition for a writ of habeas corpus.™

Order of Affirmance, filed January 25, 2005, at 10. Further, this claim is suitable only for

summary denial under Hargrove because it is belied by the record. 100 Nev. at 502, 686 P.2d

at 225. Defendant’s date of birth is October 14, 1980. Criminal Bindover at 16. The Seconded

Amended Information lists only offense dates between October 14, 1998, and March 12, 1999.

Seconded Amended Information at 2. As such, Defendant was over eighteen (18) at the time

of the offenses and thus not subject to Juvenile Court jurisdiction. NRS 62A.030(1)(a); NRS

62B.330(1). It does not maiter how long the State may have “awaited” charging the crime;

1 For example, Defendant seems to complain that around this time, he had been taking psychotropic drugs—
but what that has to do with the admissibility of Defendant’s statement remains unclear. Sixth Petition at 21—
22. He does not, for instance, allege that he was under the influence and therefore unable to give a statement
voluntarily.
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Defendant was not a minor when he committed the crime. Sixth Petition at 26-27. Defendant
offers absolutely no support for his claim that he was under “juvenile wardship” until January

12, 2000. Sixth Petition at 27. In fact, Defendant undermines his argument when he later

asserts that he “was not on juvenile probation at that time” of the instant offense. Sixth Petition
at 31. Thus, Defendant was not entitled to a certification hearing. This claim does not constitute

prejudice.

E. Defendant’s Claim Regarding Double Jeopardy Is Without Merit

Defendant claims that filing charges in juvenile court and then refiling them in criminal
court was a violation of double jeopardy. Sixth Petition at 29-33. This claim is only suitable
for summary denial under Hargrove because Defendant does nothing to demonstrate that
charges were ever filed in Juvenile Court. 100 Nev. at 502, 686 P.2d at 225. Regardless, the
Juvenile Court lacked jurisdiction over this case, because as discussed supra, Defendant was
eighteen (18) on the earliest possible date listed in the Second Amended Information. Even by
Defendant’s own logic, he cannot have been subject to multiple punishments for this offense
because the Juvenile Court never retained jurisdiction over this matter. Sixth Petition at 30.

Thus, this claim does not constitute prejudice.

F. Defendant’s Claim Regarding Ineffective Assistance of Counsel Is Without Merit

Defendant complains of several instances of ineffective assistance of trial and appellate

counsel. Sixth Petition at 33-47. As an initial matter, the Nevada Supreme Court held in the

appeal from the First Petition that Defendant’s ineffective assistance of counsel claims were

properly rejected on the merits. Order of Affirmance, filed January 25, 2005, at 2-10.°

These claims included 1) failure to object to alleged errors at Defendant’s motion for own recognizance release;
2) failure to move to suppress Defendant’s statement; 3} failure to move to disqualify the district court judge;
4) failure to object to the composition of the jury; 5) failure to cross-examine police regarding Defendant’s
arrest warrant; 6) failure to pursuc an insanity defense; 7) failure to do several things, including object to alleged
prosecutorial misconduct, object to judicial misconduct, move for a new trial based on newly discovered
evidence, properly investigate the case, obtain an affidavit from Juror No. 5, object to an untimely discovery
request, object to the use of spoilated evidence, file any meritorious pre-trial motions, and interview police
officers; and 8) failure of appellate counsel to appeal alleged viclations of the right to a speedy trial, to argue
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Defendant assets several new complaints of ineffective assistance of counsel, each a
naked assertion that should be summarily denied under Hargrove. 100 Nev. at 502, 686 P.2d
at 225. Sixth Petition at 34-35. Some even seem related to the ineffective assistance claims
this Court rejected in the First Petition. Further, Defendant largely ignores the basics of an
ineffective assistance of counsel claim: the fact that what defense to present is a virtually

unchallengeable strategic decision, Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167 (2002);

that trial counsel need not undertake futile actions. Ennis v. State, 122 Nev. 694, 706, 137 P.3d
1095, 1103 (2006); and that competent appellate counsel focuses on only the strongest issues.

Jones v. Barnes, 463 U.S. 745, 751, 103 S. Ct. 3308, 3312 (1983); Ford v. State, 105 Nev.

850, 853, 784 P.2d 951, 953 (1989). This claim does not constitute prejudice.

G. Defendant’s Claim Regarding Denial of a Second Direct Appeal Is Without Merit

Defendant complains first that he was denied a sccond direct appeal after the direct
appeal was “dismissed,” and second that the lower court improperly adjudicated his post-
conviction complaints without having Petitioner present and without appointing him counsel.
Sixth Petition at 17, 43-44, 47-51. Each of these claims is meritless.

First, Defendant seems to misunderstand the nature of the direct appeal in his case.
Though he claims that the appeal was “dismissed” and only remanded to correct a clerical
error, the Nevada Supreme Court in fact affirmed his conviction on the merits. Sixth Petition

at 48-49; Order of Affirmance, filed August 25, 2003, at 1-2. It was only remanded back to

the district court in order to correct the error in the Judgment of Conviction, to clarify that
Defendant was convicted by a jury and had not pled guilty. Thus, Defendant’s claim that he
was entitled to another direct appeal, one “without limitation,” is belied by the rccord, as he
did receive a direct appeal on the merits. Sixth Petition at 49; Hargrove, 100 Nev. at 502, 686
P.2d at 225. Regardless, a defendant is not entitled to a second direct appeal. See NRS
177.015(3).

double jeopardy violations, to communicaie with Defendant, and to investigate claims preserved before trial.
Id.
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Second, contrary to Defendant’s claim, Defendant was »nof entitled to the assistance of

counsel during his post-conviction proceedings. Brown v. McDaniel, 130 Nev. , 331

P.3d 867, 870 (2014); McKague v. Warden, Nev, State Prison, 112 Nev. 159, 163-65, 912
P.2d 255, 258 (1996); NRS 34.750. This Court found that as to the First Petition that

“Defendant [wals not entitled to the appointment of an attorney as his petition is being

summarily dismissed.” Findings of Fact, Conclusions of Law and Order, filed September 14,

2004, at 3. Finally, unless the Court held an evidentiary hearing, Petitioner had no right to be

present. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092 (Nev. 2002). Defendant’s final

ground does not constitute prejudice. Lacking both geod cause and prejudice to overcome the
mandatory procedural bars, this Sixth Petition is dismissed in its entirety.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, and it is, hereby denied.
DATED this &day of November, 2018.

DISTRICT JUDGE___J

STEVEN B. WOLFSON =
Clark County District Attorney
NevadaBar #001565

hief Deputy District Attorney
¢vada Bar #005144
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CERTIFICATE OF SERVICE

I certify that on the a( Qﬂ Hay of November, 2018, 1 mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

JVB/AO/jg/SVU

RENARD POIK, #72439
ELY STATE PRISON
P.O. BOX 1989

ELY, NV 89301

By | \Mmm

@Tary for thﬁtri’dﬂmtomey's Offiee
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ANNA POLK'S AFFIDAVIT { DECLARATION)
IN SUPPORT OF CORROBORATING

RENARD POLK'S ACTUAL INNOCENCE.

Anna Polk states: that,

1.) | am the affiant and i make this declaration under the penatly of purjury verified by my
signature and notary affixed hereto,

2.) I futher make this declaration to establish and corroborate Renard Polk's {my biological
brother's) actual innocence,

3.)Based on information, belief and understanding during the time my grandmother (Gloria

Polk) and my brother were discussing to whom she'd be Jeaving her estate to, or whether she

could turn her annuities into a lump sumof cash upon her death as a result of her terminal

cancer diagnoses; My aunt (Susan Sims} had been devising a way to make herself sole

beneficiary since my mother's attempted suicide when she was released from prison, whereat

upon which time my mother legally transferred parental custody rghts of my siblings and | to be <

the care of my grandmother,

4.} My aunt fearing she would be left out as a joint beneficiary, she then began manipulating my ‘
sisters and i into presuming that whenever my brother would wrestle and play with us that it

was sexually assaultive,

5.) Eventually culminating into the night my brother left my aunt discovered that he had just
came home from the juvenille justce center and was out with friends, after being accused of \__\
sexually inappropriate behavior with his girlfriend at the time Freda White,

to persuade my grandmother into believing my brother had sexuaily assaulted me and our
siblings in the past, having been supplied with the presumptive behavior inferred by false
allegations asserted by Mrs. White to inform my grandmothers reasoning,

e
6.) The charges at the time were inevitably dropped, but my aunt seized upon the opportunity >{

7.} Armed with this persuasive tool she even convince my grandmother over the phone of the
possibility that we had been sexually assaulted that very night,

8.) My aunt then came over and questioned my siblings and 1 as to whether my brother had
“horse-played” or “wrestied” with us upon his return, thereby further nurturing our miss
conception and her deceit she’s been fomenting for years,

9.) This prompted my siblings {Jahala Chatman) [my sister] and | into stating that we were

1
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sexually assaulted that night when my brother returned home from the juvenile detention
center being misinformed of what is sexual assault actually is,

10.) My grandmother and aunt did not immediately call authorities thereafter, but awaited his
{ my brother’s) arrival home in order to confront him about the allegations,

11.) However; In my opinion it was a delay tactic by my Aunt to gain leverage to be sole
beneficiary of my grandmothers estate, and initially she (my aunt) had no intention of calling

the police,

12.) After my brother arrived home a heated argument took place between the three of them,

resulting in my brother leaving,

13.) Once he left authorities were contacted, but after responding and investigating officers and
detectives were present they did not immediately issue an arrest warrant after we gave our
statements, which | assume to some degree because none of our stories made sense,

14.) Since we could not get our story straight the officers and detectives informed us to come
down to their offices once we did,

15.) From the time the officers and detectives left we {Jahala and 1] were instructed by my aunt
Susan that the next time we were required to give statements to the authorities we were to
restate and recant what we'd secretly spied our brother doing with other females he'd invited
over to our home as if it were us and he did not have our permission to do the sexual things
we'd covertly witnessed him doing,

16.} When we were finally brought before authorities again we did as our aunt had instructed us

to do with respect to our statements,

17.) Notwithstanding, some time later we were informed that my brother had been arrested on
our false allegations and that a trial would possibly take place,

18.) Leading up to the day of trial my sister and | had come to the agreement that we would not

be going along with my aunts ploy,

19.) Albeit, on the Day of trial when we voice the position that we wanted to retract our
statements the authorities and our relatives threatened us with imprisonment ourselves,

20.) Erupting into a fight in the witness hallway of the courthouse between our relatives, where
each took the stand and simply followed our aunt’s and prosecutors instructions,

21.) Eventuating into a (3) three day trial our brother was convicted on our false, misinformed

and coerced testimony.
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22.} Furthermore the affiant sayeth naught.

State of E Qs;_%ﬂfn;&
County of ! S Bh%().w

on thisjﬁi day offﬂ_\i

20 19, Before me, the undersigned, a Notary
Public, in and for said State,
personally appeared Anna Polk
known or proved to me on the
basis of satisfactory
evidence to be the person
whose name is subscribed

to the instant instrument,

and acknowledged to me

that she executed it.

Witness my hand and The undersigned under

official seal: penalty of perjury:

Seeatfached

Notary Public Anna Polk

™




CiviL. CODE § 1189

EE TR AR R AE SN L}

CAUFORNIA ALL- PURPOSE AGKHOWLEDGMENT

VacTer gt

A notary public or other officer completing this certificate verifies only the tdenmy of the individual who signed the
document to which this certificate is attached. and not the truthfulness, accuracy, or validity of that document.

State of California }
County of __Los Angeles

Cary 5cott Friedman Notary Publi

on._ 7 /_Z,',Zf 2019 before pqe,
Date / Here Insert Narme and Title of the Officer
personally appeared _/ L__V\_V_\O,L ‘ Z Q .

Name(s) of Signerf(s}

- « o~

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged 1o me that he/she/they executed the same in
his/her/their authorized capacitylies), and that by his/her/their signature(s) on the instrument the person(s),
or the entity upon behalf of which the person(s) acled, executed the instrument.

| centify under PENALTY OF PERJURY under the laws
ol the State of California that the foregoing paragraph
is true and correct.

CARY SCOTT FRIEDMANT WITNESS m

2 Commission No. 2165326

NOTARY PUBLIC-CALIFORNIA
LOS ANGELES COUNTY

My Comm. Expwes SEPTEMBER 22, 2020

Bovnetenn | JON

Place Notary Seal Above

OPTIONAL
Though this section is optional, completing this information can deter alteratiorn ol the document or

fraudulent realtachment of this form to an unintended docurnent.

Description of Attached Document [
Title or Type of Document: _ Ve {' ... .____ Document Date: _ 1/ 2‘/ (i_

Number of Pages: 3 Sugner(s) Other Than Named Above:

Capacitylies) Claimed by Signer(s})

Signer's Name: e N Signer'sName: ___ . ___._
Corporate Officer — Titte(s): _ . ___ __ . __. _ Corporate OHiicer — Title(s): o
Pariner - Limited General Partner — Limited General
individual Attorney in Fact Individuai Attorney in Fact
Trustee Guardian or Conservator Trusiee Guardian or Conservalor

Other: ____ . Ower. __ . .
Signer Is Representing: ___ _ S

B A S R T L AR WA S I DA LR R ]

fem #5907

PR P N O LI A A T T

@201d Nancnar Norary Association - ww. NauonaiNo:ary org * 1-B00-US NOTARY [1- 800 B76-6827)
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Lovelock Correctional Center %Oécou'm"
1200 Prison Road
Lovelock, Nevada 89419
PLL -Jco--wwL In Pro Se
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK
® k k Kk %
QLM\&U’G( T +>{.’(k ’ )
) S
Muvcat y ) Case No. A- (H- /508 5% (u, e
) Geq .
-vg- ) Dept. No.
- - ‘ )
e Sfede or Meaveleo )
gy yel )
)
)
e )
)

NOTICE OF CHANGE OF ADDRESS
( o .
NOTICE IS HEREBY GIVEN THAT the address of ‘Q@ww& 7. (]Utf\

se, has been changed to the following:

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

All further correspondence should be addressed to 12@,%0-/4 .pb u/\at his

new address abovea.
/]f_"_\_ - Jr b c
Dated this day of (Jctcbel” , 20(“(.

;Q oy (. '1)0 (K

y 1n pro

(50 #_-72y s A

Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Moot In Pro Se
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CERTIFICATE OF SERVICE

I do certify that I mailed & true and correct copy of the foregoing NOTICE
OF CHANGE OF ADDRESS to the below address(es) on this _Lj:f:day of et ’
ZO_EZ_, by placing same in the U.S. Mail, First-Class postage, per NRCP 5(b):
’ Ji(?(:ji(;m—::u( Jostice Cedey
2 Lewh ,5(11&
ok Veqad, AV 69095

dowrd T O1K

¢ 21 g A t_7Le02]
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Lyuaict In Pro Se

AFFIRMATION PURSUANT TO NRS 239R.030

I do affirm that the preceding document, NOTICE OF CHANGE OF ADDRESS, does

NOT contain the social security number of any person.

Dated this [7ijbday of Ockher s 20[61.

;Bzmwuwsk Ti {%,[k;
L 7

}/1UVCi*V*’ In Pro Se
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213.12135. Eligibility for parole of prisoner sentenced as adult for offense committed
when prisoner was less than 18 years of age.

1. Notwithstanding any other provision of law, except as otherwise provided in subsection 2
or unless a prisoner is subject to earlier eligibility for parole pursuant to any other provision of
law, a prisoner who was sentenced as an adult for an offense that was committed when he or she
was less than 18 years of age is eligible for parole as follows:

(a) For a prisoner who is serving a period of incarceration for having been convicted of an
offense or offenses that did not result in the death of a victim, after the prisoner has served 15
calendar years of incarceration, including any time served in a county jail.

(b) For a prisoner who is serving a period of incarceration for having been convicted of
an offense or offenses that resulted in the death of only one victim, after the prisoner has served
20 calendar years of incarceration, including any time served in a county jail.

2. The provisions of this section do not apply to a prisoner who is serving a period of
incarceration for having been convicted of an offense or offenses that resulted in the death of two
or more victims.

HISTORY:
2015, ch. 152, § 3, p. 618.
Editor's Notes

Acts 2015, ch. 152, § 5(2) provides: “The amendatory provisions of section 3 of this act apply to an
offense committed before, on or after October 1, 2015.”

Effective date.
This section is effective October 1, 2015.
Notes to Decisions
Sentence of Juvenile.

An aggregate sentence imposed against a juvenile defender, convicted of more than one
non-homicide offense, was the equivalent of a life-without-parole sentence, when requiring the petitioner
to serve approximately 100 years before being eligible for parole. The enactment of this section remedies
the juvenile defendant's unconstitutional sentence. State v. Boston, 363 P.3d 453, 131 Nev. Adv. Rep. 98,
2015 Nev. LEXIS 121 (Nev. 2015).
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ANNA POLK'S AFFIDAVIT { DECLARATION)
IN SUPPORT OF CORROBORATING

RENARD POLK'S ACTUAL INNCCENCE.

Anna Polk states: that,

1.) 1 am the affiant and i make this declaration under the penatly of purjury verified by my
signature and notary affixed hereto,

2.} | futher make this declaration to establish and corroborate Renard Palk's (my biological

brother's} actual innocence,

3.)Based on information, belief and understanding during the time my grandmother (Gloria
Polk) and my brother were discussing to whom she'd be leaving her estate to, or whether she
could turn her annuities into a lump sumof cash upon her death as a result of her terminal
cancer diagnoses; My aunt (Susan Sims} had been devising a way to make herself sole
heneficiary since my mother's attempted suicide when she was released from prison, whereat
upon which time my mother legally transferred parental custody rghts of my siblings and | to be
the care of my grandmother,

4.) My aunt fearing she would be left out as a joint beneficiary, she then began manipulating my

sisters and i into presuming that whenever my brother would wrestle and play with us that it
was sexually assaultive,

5.) Eventually culminating inta the night my brother left my aunt discovered that he had just
came hame from the juvenille justce center and was out with friends, after being accused of
" sexually inappropriate hehavior with his girlfriend at the time Freda White,

6.) The charges at the time were inevitably dropped, but my aunt seized upon the apportunity
to persuade my grandmother into believing my brother had sexually assaulted me and our
siblings in the past, having been supplied with the presumptive behaviaor inferred by false
allegations asserted by Mrs. White to inform my grandmeothers reasoning,

7.) Armed with this persuasive tool she even convince my grandmother over the phone of the
possibility that we had been sexually assaulted that very night,

8.) My aunt then came over and guestioned my siblings and | as to whether my brother had
“horse-played” or “wrestled” with us upon his return, thereby further nurturing our miss
conception and her deceit she's been fomenting for years,

9,] This prompted my siblings (Jahala Chatman) [my sister] and | into stating that we were

1
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sexually assaulted that night when my brother returned home from the juvenite detention
center being misinformed of what is sexual assault actually is,

10.) My grandmother and aunt did not immediately call authorities thereafter, but awaited his
( my brother’s} arrival home in order to confront him about the allegations,

11.) However; In my opinion it was a delay tactic by my Aunt to gain leverage to be sole
beneficiary of my grandmothers estate, and initially she {my aunt} had no intention of calling
the police,

12.) After my brother arrived home a heated argument took place between the three of them,
resulting in my brother leaving,

13.} Once he left authorities were contacted, but after responding and investigating officers and
detectives were present they did not immediately issue an arrest warrant after we gave our
staterments, which | assume to some degree because none of our steories made sense,

]
14.} Since we could not get our story straight the officers and detectives informed us to come
down to their offices once we did,

15.) From the time the officers and detectives left we [Jahala and I} were instructed by my aunt
Susan that the next time we were required fo give statements to the authorities we were to
restate and recant what we'd secretly spied our brather doing with other fernales he'd invited
over to our home as if it were us and he did not have our permission to do the sexual things
we'd covertly witnessed him doing,

16.} When we were finally brought before authorities again we did as our aunt had instructed us
to do with respect to cur statements,

17.} Notwithstanding, some time later we were informed that my brother had been arrested on
our false allegations and that a trial would possibly take place,

18.) Leading up to the day of trial my sister and | had come to the agreement that we would not
be going along with my aunts ploy,

19.) Albeit, on the Day of trial when we voice the position that we wanted to retract our
statements the authorities and our relatives threatened us with imprisonment ourselves,

20.) Erupting into a fight in the witness hallway of the courthouse between our relatives, where
each tock the stand and simply followed our aunt's and prosecutors instructions,

21.} Eventuating into a (3) three day trial our brother was convicted on our false, misinformed
and coerced testimony.

Q@, 5 (,Iif) L 52 (v)
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22.) Furthermore the affiant sayeth naught.

State of QQS;%DW\;CM
County of !95 Em‘ad-t,b

on thism_ day of'Sﬂ_\'

20 13, Before me, the undersigned, a Notary
Public, in and for said State,

personally appeared Anna Polk

known or proved to me on the

basis of satisfactory

evidence to be the person

whose name is subscribed

to the instant instrument,

and acknowledged to me

that she executed it.

Witness my hand and The undersigned under

official seal; penalty of perjury:

ﬁﬁt@.ﬁL@cM | (A

Notary Public ' Anna Polk

o
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CALIFORKIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE § 1189

A notary pubiic or other officer completing this certificate verifies only the idenlity of the individuat who signed the
docurment to which this certificate is attached, and not the truthfulness, accuracy, or validity of thal document,

State of California )
County of _ Los Angeles ) )

on. i ;Z‘_:‘Zj 2015 before me, Cary Scott Friedman Notary Public,

Date { / Here insert Name and Title of the Officer
personally appeared _J 1kVLV\01 | 1A

Name{s} of Signer{s)

who proved to me on ihe basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed 1o the within instrument and acknowledged 1o me that he/she/they executed the same in
his/her/their authorized capacitylies), and that by his/her/their signature(s) on the instrument the person{s},
or the entity upon behalf of which the person(s} acted, executed the instrurment.

[ certify under PENALTY OF PERJURY under the laws

of the State of California that the foregoing paragraph
is true and correct.

CARY SCOTT FRIEDMAN WITNESS m

L\ Commission No. 2165326
tkl  NOTARY PUBLIC-CALIFORNIA

FDON

rrrrrrrr

My Comm. Expires SEPTEMBER 22, 2020

Place Notary Seal Above

OPTIONAL
Though this section is optional, completing this information can deter aiteration of the document or
fratrddulent reattachment of this form to an unintended.document.

Description of Attached Document

Title or Type of Document: __Q_éé' vi(_ . _..____ Document Date: _’I_&"Z{fi L

Number of Pages: ) Signer{s} Other Than Named Above: | . S

Capacity(ies) Claimed by Signer{s)

Signer'sName; _____ . ... Signer'sName:____. . __.__ . .
Corporate Officer — Title(s): _ ... . Corporate Officeir — Title(s): o
Partner —  Limiled General Pariner —  Limited General
Individual Attorney in Facl individual Attorney in Fact
Trusiee Guardian or Conservator Trusiee Guardian or Conservator
Cther: . Other: . L

Signer Is Representing: el Signer 1s Representing: e

LI S R P PR SRR A P N SN SRR RV AT R R

©2014 National Notary Assoc'iaiion . www NationalNotary.org - 1-B00-US NOTARY (1-B00-B76-6827) Hem #5907

@ ) (v) £ B2 Cv)
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Electronically Filed
5/20/2020 10:17 AM
Steven D. Grierson

CLERK OF THE COU
OPWII W vﬁl"‘

DISTRICT COURT
CLARK COI{NTY, NEVADA

Renard Polk,

Petitioner, Case No: A-18-780833-W
Department 9
Vs,
Timothy Filson; Williim Ruebart; Tasheena >
Sandoval, ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS
Respondent,
/

Petitioner filed a Petition for Writ ol Habeas Corpus (Post-Conviction Relief} on
May 19, 2020. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or olherwise respond 1o the Pelition and {ile a return in accordance with the provisions of NRS
34.360 to 34,830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the _22nd day ol July 2020 at the hour of

8:30amaXePk for further proceedings.

CRISTINA D. SILVA
District Court Judge

-1-
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Electronically Filed
6/30/2020 1:00 PM
Steven D. Grierson

CLERK OF THE COU
RSPN C%»A ﬁ "“‘"""'

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

vs- CASENO:  A-18-780833-W
00C166490

RENARD POLK, .
#1521718 DEPT NO: 1IX

Defendant.

STATE’S RESPONSE TO PETITIONER’S SECOND AMENDED [ACTUAL
INNOCENCE] PETITION FOR WRIT OF HABEAS CORPUS AD

SUBJICIENDUM AD TESTIFICANDUM AND DUECES TECUM

DATE OF HEARING: JULY 22, 2020
TIME OF HEARING: 1:45 PM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R, SWEETIN, Chief Deputy District Attorney, and submits

the attached Points and Authorities in this State's Response to Petitioner's Second Amended
[Actual Innocence] Petition for Writ of Habeas Corpus ad Subjiciendum ad Testificandum and
Dueces Tecum.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On April 13, 2000, the State filed an Information charging Renard Polk (“Petitioner”)
as follows: Counts 1 and 2 — Sexual Assault with a Minor under Sixteen Years of Age (Felony
— NRS 200.364, 200.366); and Count 3 — First Degree Kidnapping (Felony — NRS 200.310,
200.320). On November 22, 2000, the State filed an Amended Information charging Petitioner
with three (3) counts of Sexual Assault with a Minor under Sixteen Years of Age (Felony —
NRS 200.364, 200.366). On January 27, 2002, the State filed a Second Amended Information
charging Petitioner with three (3) counts of Sexual Assault with a Minor under Fourteen Years
of Age (Felony — NRS 200.364, 200.366).

Petitioner’s jury trial began on January 7, 2002. On January 10, 2002, the jury returned
the following verdicts: Count 1 — guilty of Attempt Sexual Assault with a Minor under
Fourteen; Count 2 — guilty of Sexual Assault with a Minor under Fourteen; and Count 3 — not
guilty.

On March 14, 2002, this Court sentenced Petitioner to the Nevada Department of
Corrections as follows: Count 1 — to a maximum of one hundred twenty (120) months and a
minimuin of forty-eight (48) months and a special sentence of lifetime supervision; and Count
2 — to a maximum of life with minimum parole eligibility of two hundred forty (240) months,
consecutive to Count 1. Petitioner received six hundred ninety-one (691} days credit for time
served. The Judgment of Conviction was filed on April 1, 2002.

Petitioner filed a Notice of Appeal on April 3, 2002. On August 25, 2003, the Nevada
Supreme Court affirmed Petitioner’s conviction and issued a limited remand to correct the
Judgment of Conviction, which incorrectly stated that Petitioner pleaded guilty rather than was
found guilty by a jury. Remittitur issued on September 19, 2003, and an Amended Judgment
of Conviction was filed on February 9, 2005.

On July 1, 2004, Petitioner filed a Petition for Writ of Habeas Corpus. The State filed
a Response on August 31, 2004, This Court denied Petitioner’s Petition on September 8, 2004,

The Findings of Fact, Conclusions of Law and Order were filed on September 14, 2004,
2
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Petitioner filed a Notice of Appeal on October 8, 2004. The Nevada Supreme Court affirmed
the denial of Petitioner’s Petition on January 25, 2005. Remittitur issued on February 22, 2005.

On December 7, 2007, Petitioner filed a Motion to Vacate, Set Aside or Correct Illegal
Sentence of Judgment, Consolidated Writ of Error. The State filed an Opposition on December
17, 2007. This Court denied the Motion on December 18, 2007, and filed a written Order on
December 31, 2007. Petitioner filed a Notice of Appeal on January 18, 2008. On June 9, 2008,
the Nevada Supreme Court affirmed the denial of Petitioner’s Motion. Remittitur issued on
September 9, 2008.

On January 27, 2010, Petitioner filed his second Petition for Writ of Habeas Corpus
(Post-Conviction). On March 18, 2010, the State filed a Response and Motion to Dismiss the
Petition. On April 8, 2010, this Court denied Petitioner’s Petition as time-barred. A written
Order was filed on April 28, 2010.

On May 19, 2011, Petitioner filed his third Petition for Writ of Habeas Corpus (Post-
Conviction). The State did not file a response. This Court denied Petitioner’s third Petition as
untimely on July 26, 2011.

On March 16, 2012, Petitioner filed a second Motion to Correct Illegal Sentence. The
State filed an Opposition on April 23, 2012. On May 10, 2012, Petitioner filed an Amended
Motion to Correct Illegal Sentence. This Court denied the Motion on May 29, 2012, and tiled
a written Order on June 8, 2012.

On April 9, 2013, Petitioner filed his fourth Petition for Writ of Habeas Corpus (Post
Conviction). The State filed a Response on June 5, 2013. This Court denied the Petition on
June 11, 2013, and filed a written Order on August 2, 2013,

On December 2, 2013, Petitioner filed his fifth Petition for Writ of Habeas Corpus
(Post-Conviction). On March 10, 2014, the State filed a Response and Motion to Dismiss
Petitioner’s Petition and a Countermotion for Determination of Vexatious Litigation and
Request for Order to Show Cause why the Court should not Issue a Pre-Filing Injunction
Order.

/

3
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On February 11, 2014, Petitioner filed a Motion for Sanctions and to Disqualify the
District Attorney’s Office. The State filed an Opposition on February 25, 2014. This Court
denied the Motion on March 4, 2014, and filed a written Order on March 14, 2014.

On April 1, 2014, Petitioner filed a Motion to Strike and/or for Sanctions. The State
filed its Opposition on April 25, 2014. This Court denied the Motion on April 29, 2014. On
May 19, 2014, Petitioner filed a Motion for Reconsideration (and/or) to Reduce to Writing.
On June 4, 2014, the State filed its Opposition. The Court denied the Motion on June 10, 2014.

On September 17, 2015, Petitioner filed a pro per Petition for Writ of Mandamus
{and/or} in the Alternative Prohibition. This Court denied the Petition on October 8, 2015; a
written Order issued on October 27, 2015. Petitioner filed a Notice ot Appeal on November 5,
2015. The Nevada Supreme Court affirmed the district court’s decision. Remittitur issued
September 16, 2016.

On November 5, 2015, Petitioner filed a Petition Writ of Execution, which was denied
on December 2, 2015.

On November 4, 2016, Petitioner filed a Motion to Vacate, Set Aside, or Correct an
Illegal Sentence. The State filed its Opposition on November 22, 2016. This Court denied
Petitioner’s Motion on November 28, 2016. The written Order was filed December 1, 2016,
and Petitioner filed a Notice of Appeal on December 16, 2016. The Nevada Supreme Court
atfirmed the district court’s order; remittitur issued January 4, 2018.

On July 26, 2017, Petitioner filed a Supplemental Motion for Sanctions and Finding of
Contempt. This Court denied the Motion on August 2, 2017. The written Order was filed
August 30, 2016, and Petitioner filed a Notice of Appeal on August 31, 2017. The Nevada
Supreme Court dismissed the appeal because no statute or court rule permits an appeal from
the relevant orders; remuittitur 1ssued December 19, 2018.

On September 18, 2018, Petitioner filed a Motion to Alter, Amend, or Modify Sentence.
On September 27, 2018 Petitioner filed a Motion to Quash Post-Conviction Order. On October
4, 2018, the State filed its Opposition to Petitioner’s Motion to Alter, Amend, or Modify

Sentence. Also on October 4, 2018, the State filed its Response to Petitioner’s Motion to Quash
4
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Post-Conviction Order. On October 10, 2018, the Court denied Petitioner’s Motion to Alter,
Amend or Modify Sentence. On September 20, 2019 the Nevada Court of Appeals affirmed
the denial of this Motion.

On July 11, 2018, Petitioner filed an Amended [Actual Innocence] Petition for Writ of
Habeas Corpus Ad Subjudiceum, Duces Tecum, Testificandum (“Sixth Petition”’). On October
8, 2018, the State’s filed its Response. On October 29, 2018, Petitioner filed a Supplemental
(Emergency) Amended (Actual Innocence) Petition for Writ of Habeas Corpus and
Testificandum, Dueces Tecum, Ad Subjudicem. On November 14, 2018, the Court denied
Petitioner’s Petition. On December 7, 2018, the Court filed the Findings of Fact, Conclusions
of Law and Order denying the Petition.

On May 19, 2020, Petitioner filed a Second Amended Petition for Writ of Habeas
Corpus. The State’s Response follows.

ARGUMENT

Petitioner has titled his filing as a Second Amended Petition for Writ of Habeas Corpus.
However, his most recent Petition for Writ of Habeas Corpus (his sixth such filing) was denied
by the Court. A Findings of Fact, Conclusions of Law and Order was filed to this effect on
December 7, 2018. Therefore, the Petition has already been ruled on, and Petitioner cannot
seek to amend it.

Further, the Court ordered the State to respond to the filed Petition on May 20, 2020.
As such, the State is construing Petitioner’s filing as a seventh Petition for Writ of Habeas
Corpus.

L THIS SEVENTH PETITION IS BARRED ON SEVERAL GROUNDS
A. This Seventh Petition is Time Barred
Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists 1f the petitioner demonstrates to the satisfaction of the court:

5
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(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its
plain meaning. Pellegrini v. State, 117 Nev. 860, 8§73-74, 34 P.3d 519, 528 (2001). The one-

year time bar proscribed by NRS 34.726 begins to run from the date the judgment of conviction
is filed or a remittitur from a timely direct appeal is filed. Dickerson v. State, 114 Nev. 1084,

1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction reliet under NRS

34.726 1s strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002},

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the District Court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that *“[a]pplication of the statutory procedural default rules to

postconviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. (emphasis added).

Additionally, the Court noted that procedural bars “cannot be ignored [by the District
Court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

//
//
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Here, remittitur from the direct appeal issued on September 19, 2003. Thus, the one-
year time bar began to run from that date. The instant Seventh Petition was not filed until May
19, 2020. This is over sixteen {16) years in excess of the one-year time frame. As in Gonzales,
where the petition was filed only two days too late, the procedural time-bar is mandatory as to
this Sixth Petition. Absent a showing of good cause for this delay and undue prejudice to
Petitioner if the petition is dismissed, Petitioner’s Seventh Petition must be denied as untimely.

B. This Seventh petition is Barred by the Doctrine of Laches

Certain limitations exist on how long a defendant may wait to assert a post-conviction
request for relief. Consideration of the equitable doctrine ot laches is necessary in determining
whether a defendant has shown ‘manifest injustice’ that would permit a modification of a
sentence. Hart, 116 Nev. at 563—64, 1 P.3d at 972. In Hart, the Nevada Supreme Court stated:
“Application ot the doctrine to an individual case may require consideration ot several factors,
including: (1) whether there was an inexcusable delay in seeking relief; (2) whether an implied
waiver has arisen from the defendant's knowing acquiescence in existing conditions; and (3)
whether circumstances exist that prejudice the State. See Buckholt v. District Court, 94 Nev.

631, 633, 584 P.2d 672, 673-74 (1978).” Id.

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”
The Nevada Supreme Court has observed, “[P]etitions that are filed many vears after
conviction are an unreasonable burden on the criminal justice system. The necessity for a
workable system dictates that there must exist a time when a criminal conviction 1s final.”

Groesbeck v. Warden, 100 Nev. 259, 679 P.2d 1268 (1984). To invoke the presumption, the

statute requires the State plead laches. NRS 34 .800(2).
Here, the State affirmatively pleads laches. As discussed supra, it has been over sixteen
(16) years since Remittitur issued in Petitioner’s direct appeal—well past the five-year period

for the presumption of prejudice. Moreover, Petitioner makes no effort to rebut the
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presumption. Thus, laches bars consideration of this Seventh Petition.
C. The Seventh Petition is Successive

NRS 34.810(2) reads:

A second or successive petition must be dismissed 1t the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and

prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse
postconviction remedies. In addition, meritless, successive and untimely petitions clog the
court system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at
950. The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly
require a careful review of the record, successive petitions may be dismissed based solely on

the face of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In

other words, 1f the claim or allegation was previously available with reasonable diligence, it

is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,
497-498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev, at 231, 112
P.3d at 1074,

This Sixth Petition is undoubtedly successive. Petitioner has already filed six (6)
Petitions for Writ of Habeas Corpus in this case—on July 1, 2004, January 27, 2010, May 19,
2011, April 9, 2013, December 2, 2013, and July 11, 2018. This Court denied Petitioner’s first

habeas petition on the merits on September 8, 2004. The Nevada Supreme Court subsequently
8
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affirmed this Court’s denial on the merits January 25, 2005, with the Remittitur issuing on
February 22, 2005. Thereafter, this Court has denied Petitioner’s second, third, fourth, fifth,
and sixth petitions as time-barred and successive.

The State would further not that the instant Seventh Petition is a near carbon copy of
Petitioner’s Sixth Petition. The claims, language, and even page numbering is identical to the
Petition filed on July 11, 2018. In fact, the only thing new in this Petition is the attached Exhibit
A, which Petitioner references on page 15 of his Seventh Petition. However, given that every
claim Petitioner brings in this petition has already been brought (and denied) in an earlier
Petition, this petition is the very definition of successive. As such, this Petition must be denied.

II. PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in
earlier proceedings or to otherwise comply with the statutory requirements, and that he will
be unduly prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition 1f it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-

47,29 P.3d 498, 523 (2001) (emphasis added).

To show good cause for delay under NRS 34.726(1), a petitioner must demonstrate the
following: (1) *“[t]hat the delay is not the fault of the petitioner” and (2) that the petitioner will
be “unduly prejudice[d]” if the petition 1s dismissed as untimely. NRS 34.726. To meet the
first requirement, “a petitioner must show that an impediment external to the defense prevented
him or her from complying with the state procedural default rules.” Hathaway v. State, 119

Nev. 248, 252, 71 P.3d 503, 506 (2003) (emphasis added). “A qualifying impediment might

be shown where the factual or legal basis for a claim was not reasonably available at the time

9
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of default.”” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added). The

Court continued, “appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d

r

at 526. To find good cause there must be a “substantial reason; one that affords a legal excuse.’

Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Colley v. State, 105

Nev. 235,236, 773 P.2d 1229, 1230 (1989)). Examples of good cause include interference by
State officials and the previous unavailability of a legal or factual basis. See State v. Huebler,
128 Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012). Clearly, any delay in the filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)a)

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 86970, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itselt procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

As “good cause” to overcome the mandatory procedural bars to his Seventh Petition,
Petitioner alleges “actual innocence” based on so-called “new evidence” from the victims in

this case. Seventh Petition at 67, 9-10. For the reasons discussed below, this alleged good

cause fails. As such, Petitioner cannot establish good cause to overcome the mandatory bars
and his Petition must be denied.

A. Petitioner’s Actual Innocence Claim Fails

A showing of actual innocence can overcome the procedural bars, as it demonstrates a

fundamental miscarriage of justice. See Mitchell v. State, 122 Nev. 1269, 1273, 149 P.3d 33,

36 (2006). The United States Supreme Court has held that actual innocence “itself a
constitutional claim, but instead a gateway through which a habeas petitioner must pass to

have his otherwise barred constitutional claim considered on the merits.” Schlup v. Delg, 513

U.S. 298,327, 115 S. Ct. 851, 867 (1995). In order for a defendant to obtain a reversal of his

10
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conviction based on a claim of actual innocence, he must prove that “*it 1s more likely than
not that no reasonable juror would have convicted him in light of the new evidence’ presented

in habeas proceedings.” Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct. 1489, 1503

(1998) (emphasis added) (quoting Schlup). It is true that “the newly presented evidence may
indeed call into question the credibility of the witnesses presented at trial.” Schlup, 513 U.S.
at 330, 115 S. Ct. at 868. However, this requires “a stronger showing than that needed to
establish prejudice.” Id. at 327, 115 S. Ct. at 867.

Petitioner argues that he is innocent of Sexual Assault (Count 1) and Attempt Sexual
Assault {(Count 2) and that this is good cause to overcome the mandatory procedural bars.

Seventh Petition at 67, 9—-10. However, Petitioner fails to show actual innocence.

The only evidence Petitioner brings of his actual innocence is an affidavit, allegedly
signed by one of the victims ot his sexual assaults, recanting that Petitioner sexually assaulted

her. See Seventh Petition, at 52(11).

In recantation cases, the trial court should apply the following standard:

(1) the court is satisfied that the trial testimony of material witnesses
was false;

(2) the evidence showing that false testimony was introduced at trial
1s newly discovered;

(3) the evidence could not have been discovered and produced for trial
even with the exercise of reasonable diligence; and

(4) it is probable that had the false testimony not been admitted, a
different result would have occurred at trial.

Only if each component is met should the trial court order a new trial.

Callier v. Warden, Nev. Women's Corr. Ctr., 111 Nev. 976, 990,901 P.2d 619, 627-28 (1995).

In Callier, this Court held:

We also conclude, however, that the general “new trial” standard does
not adequately emphasize the need for a finding that the recantin

witness' trial testimony was false. Numerous courts have determine

that recantations should be viewed with suspicion and that before
granting a new ftrial, the trial court must be satisfied that the witness'
trial testimony was false. See, e.g., United States ex rel. Sostre v.
Festa, 513 F.2d 1313, 1318 (2d Cir.) (noting that traditionally,
recantation of trial testimony 1s viewed with suspicion), cert. denied,
423 U.S. 841,46 L. Ed. 2d 60, 96 S. Ct. 72 (1975); State v. Frank, 298
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N.W.2d 324, 329 (Iowa 1980) (recognizing that a court should look
upoen witnesses’ recantations with suspicion and concluding that a
new trial should not be granted unless the trial court is satisfied that
the testimony of a material witness was false or mistaken); State v.
White, 146 Mont. 226, 405 P.2d 761, 771 (Mont. 1965) (concluding
that where it appears that witness' recantation is motivated b tamily

pressure, recantation is not credible), cert. denied, 384 U.S, 1023, 16
L. Ed. 2d 1026, 86 S. Ct. 1955 (1966); State v. Britt, 320 N.C. 705,
360 S.E.2d 660 665 (N.C. 1987} (concluding that in considerin

witness recantations, the trial court must first be reasonably we

satisfied that the testimony of material witnesses was false).

Id. at 989-90, 901 P.2d at 627.

Here, the factors identified in Callier do not merit a new trial or finding of actual

innocence. First, this Court should not be satistied that the trial testimony of the victim
(“A.P.”) was false. A.P.’s trial testimony was consistent with the rest of the evidence admitted
at trial. For example, both A.P. and her sister J.P. noted that during one instance, when J.P
heard A.P crying in the bathroom, that Petitioner told J.P. A.P. was crying because the water
was too hot. Reporter’s Transcript of Jury Trial: January 7, 2002, at 76, 93-94. Further, J.P.

described an instance where Petitioner tried to sexually assault her that shared many
similarities with A.P.”s account of Petitioner’s sexual assault. Id. at 62-64, 97-101. For
instance, both victims described Petitioner as engaging in covering their mouths, forcing them
into anal sex, and asking them to sit on top of him while he was in a seated position. Id.

Further, given that Petitioner confessed to the crime, and multiple witnesses testified
regarding Petitioner’s alleged sexual assaults and attempted sexual assaults, no reasonable jury
would have failed to convict Petitioner even if A.P.’s testimony had not been admitted.

The State would also note a potential defect in the affidavit Petitioner has attached as
Exhibit A. While the attachment claims to be a notarized affidavit, no notarized stamp appears
anywhere on the affidavit itself. Tt is unclear therefore the extent to which the “all-purpose
acknowledgment” filed with the affidavit was notarized in connection with said affidavit.

As such, Petitioner has failed to establish that he is actually innocent of the crime he
was convicted of. Pursuant to Mitchell and Schulp, Petitioner cannot show a fundamental
miscarriage of justice, and he cannot overcome the procedural bars.

/

12

"('L.-\?{Z'SVTY’T)-’\_NF.T'('RM('-’\SFE' P00 |94 143 24 19001 3 20 C- TSN POLK RENARTINT 32 2020-001 THCX




e o o B I = T | e L T e N

] ] [ [ [ ) [ ) [ ) - [\ Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja—

B. Petitioner Offers No Other Good Cause for Delay in Filing
The only other potential “good cause” are the Petitioner’s mdividual grounds,
themselves. However, as discussed supra, each of his claims is procedurally barred as not new.

Riker, 121 Nev. at 235, 112 P.3d at 1077 (holding that a claim that is itself procedurally barred

cannot constitute good cause); see also Edwards v. Carpenter, 529 U.S. 446, 453 120 S. Ct.
1587, 1592 (2000).

Further, all of the facts and law necessary to raise Petitioner’s Grounds 1 through 7
have been available for years. The so-called “actual innocence” claim does not explain why
he is bringing repeated claims that this Court has already decided on the merits. Petitioner fails
to establish any impediment external to the defense which could have possibly prevented him
from complying with NRS Chapter 34’s procedural rules. The delay in filing this petition is
the fault of Petitioner, and therefore good cause is not established. Thus, this Seventh Petition
must be dismissed.

III. PETITIONER CANNOT ESTABLISH PREJUDICE TO OVERCOME THE
PROCEDURAL BARS

In order to establish prejudice, the defendant must show *“‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United
States v. Frady, 456 U.S. 152, 170, 102 S. Ct. 1584, 1596 (1982)).

Here, as discussed supra, none of the grounds raised in this seventh Petition should be
considered by this Court. This Court rejected each of the grounds raised in this Petition on the

merits when it denied Petitioner’s Sixth Petition. See Findings of Fact, Conclusions of Law.

and Order, at 14-19, December 7, 2018 (stating: “Defendant does not and cannot establish that
any of these grounds constitute undue prejudice.”) Res Judicata thus bars their consideration

as constituting prejudice. See Mason v. State, 206 S.W.3d 869, 875 (Ark. 2005) (recognizing

the doctrine’s applicability in the criminal context); see also York v. State, 342 S.W. 528, 553

(Tex. Crim. Appl. 2011). Accordingly, by simply continuing to file petitions with the same
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arguments, his Petition is barred by the doctrine of res judicata. Id.; Hall v. State, 91 Nev.
314, 316, 535 P.2d 797, 799 (1975). In addition, and as illustrated below, each of Petitioner’s
claims are without merit.
A. Petitioner’s Claim Regarding Pre-Trial Delay is Without Merit
Petitioner appears to argue that the State intentionally delayed service of the arrest

warrant to gain tactical advantages. Seventh Petition at 8-17. From this, he argues multiple

specific instances of alleged prejudice—including that the so-called “delay” prevented him
from making evidentiary challenges, “bypass[ed] juvenile wardship,” led to double jeopardy
violations, made it seem that Petitioner fled, affected speedy trial rights, and allowed the State

to “doctor” Petitioner’s juvenile record. Seventh Petition at 13. As an initial matter, this Court

tound in deciding this ground in the First Petition that “claims of misconduct by the State . . .
are barred trom consideration by the doctrine of law of the case as these issues were previously

decided on direct appeal.” Findings of Fact, Conclusions of Law and Order, filed September

14, 2004, at 3. Petitioner cannot establish that, fifteen (15) years later, he would be unduly
prejudiced by this Court’s just and proper refusal to re-review these claims.

Further, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove, 100
Nev. at 502, 686 P.2d at 225. “Bare” and “naked” allegations are not sufficient, nor are those
belied and repelled by the record. Id. Petitioner’s premise that the State delayed in bringing
his case to trial to gain a “tactical advantage” is nothing more than a naked assertion suitable

only for summary denial under Hargrove. Seventh Petition at 12. There is absolutely no

evidence nor even any indication other than Petitioner’s say-so that the State delayed his arrest,
“doctored” his record, or committed any of the underhanded actions of which Petitioner
accuses 1t. Nor does Petitioner provide any support, other than the naked allegation, for the
claim that he would have been able to “ecasily close[]-off any attempt for prosecutorial

influence” over the victims had he been arrested sooner. Seventh Petition at 16. Thus, this

claim does not establish prejudice.

/
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B. Petitioner’s Claim Regarding His Confession is Without Merit
Petitioner claims his confession was involuntary because he did not have his parents
present and because the detective coerced a confession by motioning toward his gun. Seventh
Petition at 18-23. However, both complaints are belied by the record.
NRS 62C.010 does provide that when a juvenile is taken into custody, the officer has
to advise the parent or guardian of the child’s custody status. But Petitioner was eighteen
(18)—not a minor—when he confessed to police that he raped his little sisters. Order of

Affirmance, filed August 25, 2003, at 1-2; see also Criminal Bindover at 16 (showing that

Petitioner’s date of birth is October 14, 1980) and Reporter’s Transcript of Jury Trial, Day 2

at 265 (showing that Petitioner was interviewed by Detective Moniot on August 14, 1999}
Thus, Petitioner had no right to have his parents present during his questioning. Petitioner’s
accusation that the questioning detective motioned toward his gun in a threatening manner, or
that he did not record certain “portions” of the interview, is a bare and naked accusation

insufficient to support post-conviction relief. Seventh Petition at 20-21; see Hargrove, 100

Nev. at 502, 686 P.2d at 225. Any other complaints Petitioner has regarding his statement are
belied by the record, as Petitioner admits that he received his Miranda warning and signed a

card indicating he understood his rights. Seventh Petition at 20; see also Order of Affirmance,

filed August 25, 2003, at 1-2.4 Thus, this claim does not establish prejudice.
C. Petitioner’s Claim Regarding Juvenile Counsel is Without Merit

Petitioner complains that he was denied counsel during some unspecified juvenile
proceeding. Seventh Petition at 23-36. Petitioner never indicates how that alleged juvenile
proceeding is relevant to this criminal matter. Regardless, Petitioner provides nothing to
substantiate his claim, which should be denied as a naked assertion under Hargrove, 100 Nev.
at 502, 686 P.2d at 225, Finally, Petitioner cannot demonstrate prejudice because he received
the benefit of counsel in this matter. Thus, this claim does not establish prejudice.
/
//
//
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D. Petitioner’s Claim Regarding His Certification Hearing Is Without Merit
Petitioner complains that he was denied a certification hearing wherein the Juvenile

Court could have waived or retained jurisdiction. Seventh Petition at 26-29. As an initial

matter, the Nevada Supreme Court already held in affirming the denial of Petitioner’s First
Petition that this claim is “outside the scope of a post-conviction petition for a writ of habeas

corpus.” Order of Affirmance, filed January 25, 2005, at 10. Further, this claim is suitable only

for summary denial under Hargrove because it is belied by the record. 100 Nev. at 502, 686
P.2d at 225. Petitioner’s date of birth is October 14, 1980. Criminal Bindover at 16. The

Seconded Amended Information lists only otffense dates between October 14, 1998, and March

12, 1999. Seconded Amended Information at 2. As such, Petitioner was over eighteen (18) at

the time of the offenses and thus not subject to Juvenile Court jurisdiction. NRS
62A.030(1)(a); NRS 62B.330(1). It does not matter how long the State may have “awaited”

charging the crime; Petitioner was not a minor when he committed the crime. Seventh Petition

at 26—27. Petitioner ottfers absolutely no support for his claim that he was under “juvenile

wardship” until January 12, 2000. Seventh Petition at 27. In fact, Petitioner undermines his

argument when he later asserts that he “was not on juvenile probation at that time” of the

instant offense. Seventh Petition at 31. Thus, Petitioner was not entitled to a certification

hearing. This claim does not constitute prejudice.
E. Petitioner’s Claim Regarding Double Jeopardy is Without Merit
Petitioner claims that filing charges in juvenile court and then refiling them in criminal

court was a violation of double jeopardy. Seventh Petition at 29-33. This claim is only suitable

for summary demial under Hargrove because Petitioner does nothing to demonstrate that
charges were ever filed in Juvenile Court. 100 Nev. at 502, 686 P.2d at 225. Regardless, the
Juvenile Court lacked jurisdiction over this case, because as discussed supra, Petitioner was
eighteen (18) on the earliest possible date listed in the Second Amended Information. Even by
Petitioner’s own logic, he cannot have been subject to multiple punishments for this offense

because the Juvenile Court never retained jurisdiction over this matter. Seventh Petition at 30.

Thus, this claim does not constitute prejudice.
16
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F. Petitioner’s Claim Regarding Ineffective Assistance of Counsel is Without Merit
Petitioner complains of several instances of ineffective assistance of trial and appellate

counsel. Seventh Petition at 33—47. As an initial matter, the Nevada Supreme Court held in

the appeal from the First Petition that Petitioner’s ineffective assistance of counsel claims were

properly rejected on the merits. Order of Affirmance, filed January 25, 2005, at 2-10.!

Petitioner assets several new complaints of ineffective assistance of counsel, each a naked
assertion that should be summarily denied under Hargrove. 100 Nev. at 502, 686 P.2d at 225.

Seventh Petition at 34—35. Some even seem related to the ineffective assistance claims this

Court rejected in the First Petition. Further, Petitioner largely ignores the basics of an
ineffective assistance of counsel claim: the fact that what defense to present is a virtually

unchallengeable strategic decision, Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167 (2002);

that trial counsel need not undertake futile actions. Ennis v. State, 122 Nev. 694, 706, 137 P.3d
1095, 1103 (2006); and that competent appellate counsel focuses on only the strongest issues.
Jones v. Barnes, 463 U.S. 745, 751, 103 S. Ct. 3308, 3312 (1983); Ford v. State, 105 Nev.
850, 853, 784 P.2d 951, 953 (1989). This claim does not constitute prejudice.

G. Petitioner’s Claim Regarding Denial of a Second Direct Appeal Is Without Merit
Petitioner complains first that he was denied a second direct appeal after the direct
appeal was “dismissed,” and second that the lower court improperly adjudicated his
postconviction complaints without having Petitioner present and without appointing him

counsel. Seventh Petition at 17, 4344, 47-51. Each of these claims 1s meritless.

First, Petitioner seems to misunderstand the nature of the direct appeal in his case.
Though he claims that the appeal was “dismissed” and only remanded to correct a clerical
error, the Nevada Supreme Court in fact affirmed his conviction on the merits. Seventh

Petition at 48—49; Order of Affirmance, filed August 25, 2003, at 1-2. Tt was only remanded

! These claims included 1) failure to object to alleged errors at Petitioner’s motion for own recognizance release; 2) failure to move to
suppress Petitioner’s statement; 3} failure to move to disqualify the district court judge: 4) failure to object to the composition of the
jury; 5) failure to cross-examine police regarding Petitioner’s arrest warrant: 6} failure to pursue an insanity defense; 7) failure to do
several things, including object to alleged prosecutorial misconduct, object to judicial misconduct, move for a new trial based on newly
discovered evidence, properly investigate the case, obtain an affidavit from Juror No. 5, object to an untimely discovery request, object
to the use of spoilated evidence, file any meritorious pre-trial motions. and interview police officers; and 8) failure of appellate counsel
to appeal alleged violations of the right to a speedy trial, to argue double jeopardy violations, to communicate with Petitioner, and to
investigate claims preserved before trial. Id.
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back to the district court in order to correct the error in the Judgment of Conviction, to clarify
that Petitioner was convicted by a jury and had not pled guilty. Thus, Petitioner’s claim that
he was entitled to another direct appeal, one “without limitation,” is belied by the record, as

he did receive a direct appeal on the merits. Seventh Petition at 49; Hargrove, 100 Nev. at 502,

686 P.2d at 225. Regardless, a defendant is not entitled to a second direct appeal. See NRS
177.015(3).

Second, contrary to Petitioner’s claim, Petitioner was not entitled to the assistance of
counsel during his post-conviction proceedings. Brown v. McDaniel, 130 Nev. | | 331
P.3d 867, 870 (2014); McKague v. Warden, Nev. State Prison, 112 Nev. 159, 163-65, 912
P.2d 255, 258 (1996); NRS 34.750. This Court found that as to the First Petition that

“Defendant [wals not entitled to the appointment of an attorney as his petition is being

summarily dismissed.” Findings of Fact, Conclusions of Law and Order, filed September 14,

2004, at 3. Finally, unless the Court held an evidentiary hearing, Petitioner had no right to be
present. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092 (Nev. 2002). Petitioner’s final ground

does not constitute prejudice, and this Seventh Petition should be dismussed in 1ts entirety.

CONCLUSION

For the reasons set tforth above, the court should deny Petitioner’s Second Amended
[Actual Innocence] Petition for Writ of Habeas Corpus Ad Subjiciendum, As Testificandum
and Dueces Tecum.

DATED this 30th day of June, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/James R Sweetin
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
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CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this 30TH day of

JUNE, 2020, to:

hjc/SVU

RENARD POLK, BAC#72439
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV, 89419

BY /sf HOWARD CONRAD
Secretary tor the District Attorney's Ottice
Special Victims Unit
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NAME: Q&V\M TP %%ﬁﬁ

NDOC# 74 A4

INTHE £XGH ‘/P( JUDICIAL COURT OF THE STATE OF NEVADA,
~ INAND FORTHE COUNTY OF £ LAZKC
1
Qz/mu/é T. po U< Case No: A’ 15- 780%6‘7-”/0

Petitioner,

V8. NOTICE OF CHANGE OF ADDRESS

Timothy o et atey
Respondent.

COMES NOW, /!)%;J(To%t’/{ -/Q&VLM 7. D L( , in Pro Per, and files thls

NOTICE OF CHANGE OF ADDRESS in the above entitled case. The Petltloner is in custody

and has been transferred to another institution within the Nevada Department of Corrections.

" The Petitioner has been transferred from Lovepwck Corcecbioneak Conkes

to Ely State Prison. Correspondence to the Petitioner should be addressed as follows:

Inmate Name
NDOC #

P. O. Box 1989
Ely, NV 89301

NN
Dated this <l — day of June ,20 2O .

Respectfully submitted,

RECEIVED /5¢. /ZQ&

JUN 18 2020 NDOCE 7243
CLERK OF THE COURT
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A 5-150837 -0

Case No.
Dept. No. na
IN THE z;t—' JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF (lo<K

* * * k %

gz@w4bﬁ& 7’.@%(}( )

)
: )
Petitioner, )
. : ) .
—vs- ) MOTION FOR APPOINTMENT
_ _ S ) OF COUNSEL
Loty Feloon ot ol )
)
Respondent. )
)
COMES NOW Petitioner, QM&?@Q T. @o (K , in pro se,

and moves the Court for an order appointing counsel in the

instant petition for writ of habeas corpus (post-conviction).
This motion is made and based upon NRS 34.750; all papers,

pleadings and documents on file herein; and the poihts and

authorities below.

POINTS AND AUTHORITIES

Petitioner is unable to afford counsel. See Application to
Proceed In Forma Pauperis on file herein.

The substantive issues and procedural requirements of this
case are difficult and incomprehensible to Petitioner:

Petitioner, due to his incarceration, cannot investigate,

take depositions or otherwise proceed'with discovery herein.

Rgﬁﬁégﬁﬁyer's sentence is: ]Mdﬁ%ﬂjﬂwwvhﬁjxa

JUN 18 2020 ps. [ ofF
CLERK OF THE COURT 234
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There _are are not additional facts in support of
this motion attached hereto on separate page(s).
Counsel would assist Petitioner with a clearer presentation

of his issues before this Court and wouid 1ikewise facilitate

and ease this Court's task o0f discerning the issues and

{ adjudicating same upon their merits.

Discretion lies with the Courtlﬁo appoint counsel under NRS
34.750. Crump v. Warden, 113 Nev. 293, 934 P.2d 247, 254
(1%97). The Court is to consider:‘(l) the complexity of the
issues; (2) whether Petitioner comprehenas thé issues; (3)
whether counsel is necessar? to cénduct discovery; and (4) the
severity of Petit%oner's sentence. NRS 34.750(1)-(1) (c). .

Under similar discfetipnary sfandards, Federal courts afe
encouraged to appoint counsei when the interests‘of justice so
require - a showing whiéh increases’proportionately'with the
increased complexiﬁies of the case and the peﬁalties involved in

the conviction. Chaney v. Lewis, 801 F.2d 1191, 1196 (9th Cir.

1986) . Attorneys-should be appointed for indigent petitioners

who cannot "adequately present their own cases." Jeffers v.

Lewis, 68 F.3d 295, 297-98 (9th Cir. 1995).

Although Petitioner need meet but one (1) of.the enumerated
criteria of NRS 34.750 in order to merit appointment of counsel,
he meets all of them. He algo presents a classic example of one
meriting counsel undér the interest of justice test bespoken by
the Ninth Circuit. Indeed, ?etitioner's sentence, coupled with
the other factors set forth above, demonstrate that appointment
of counsel to him~would.not only satisfy justice, but

fundamental fairness, as weli.

@,6 -2= of c‘f
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CONCLUSTION
For the reasons set forth above, the Court should appoint
counsel to represent Petitioner in and for all further
proceedings in this habeas corxpus action.

Dated this [%iﬂ‘ day of :T;mll , 2040.

() [
Kenordd 7. Pl # 224%Y
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Petitioner In Pro Se
CERTIFICATE OF SERVICE
I do certify that I mailed a true and correct copy of the
foregoing MOTION FOR APPOINTMENT OF COUNSEL to the below address

on this “ftb‘day of Jode , 2000, by placing same

in the U.S. Mail via prison law library staff:

~!Qégfzwéd Joe bi<e Cenes
P00l AVL.
bon Ueggan, W RLEAED

Attorney For Respondent

/9 //Z/Q?&/

Revod 7. 1 (K #724%6(

Petitioner In Pro Se

AFFTRMATTON PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding
MOTION FOR APPOINTMENT OF COUNSEL DOES not contain the social
security number of any person.

Dated this lcttﬂ'day of TTim e , 202¢0 .

/

15¢, g
€ enevd T oK +774%c

Petitioner In Pro Se

/i

Ny, -3- of "'t
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Case No.

—

Dept. No. P

4N
IN THE Sd:‘ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY oF (5K

* k * * *

Qw&oﬂ( 1. poLK '

Petitioner,

-VS-

Timothy Ellapn, el al

Respondent.

ORDER APPOINTING COUNSEL

THE COURT, having considered Petitioner's Motion for

Appointment of Counsel, and with Good Cause appearing,

IT IS HEREBY ORDERED that the motion is GRANTED.

Attorney

is hereby

appointed to represent Petitioner for and in relation to all

further proceedings in the above-entitled habeas corpus action.

IT IS SO ORDERED.

Dated this day of , 20
District Court Judge
RECEIVED
¥ JUN 1§ 2020
0. Y ob CLERK OF THE coypy
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