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IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID M CNEELY, an individual, 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited-liability company, and DOES 1 
through X and ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 

Case No.:  
 
Dept. No. 

COMPLAI NT 
(Jury Trial Dem anded) 

(Exempt from Arbitration – N. A.R. 3 – Declaratory Relief, Amount in Contr oversy) 

Hillary Schieve (“Plaintiff” o r “Schieve”) complains and alleges against David McNeely 

(“McNeely”) and 5 Alpha Industries, LLC (“5 Alpha Industries” and collectively “Defendants”) 

as follows:   

NATURE OF THE ACTION 

1. In a time of heightened political tumult, the recent revelation of Defendants’ 

actions still managed to shock the conscience. Private investigator David McNeely, at the request 
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of a presently unidentified third party, surreptitiously installed a sophisticated GPS tracking device 

on the personal vehicle of Schieve, monitoring her every movement.  

2. Defendants, acting in concert with third parties, trespassed upon Schieve’s private 

property to install the tracking device and then received minute-by-minute updates of her location, 

in a continuous violation of her privacy. By tracking her, Defendants exposed Schieve to an 

unjustified and unwarranted risk of harassment, stalking, and bodily harm.  

3. The GPS tracking device was only discovered by chance when a mechanic noticed 

it while working on Schieve’s personal vehicle.  

4. Upon information and belief, Defendants not only installed GPS tracking devices 

on Schieve’s vehicle, but also installed similar tracking devices on the vehicles of multiple other 

prominent community members.    

PARTI ES 

5. Schieve is an individual who is a resident of Washoe County, Nevada and the duly 

elected mayor of the City of Reno. Schieve has been elected as Reno’s Mayor three times, most 

recently in 2022.  

6. Defendant McNeely is an individual who works as a private investigator and is a 

resident of Washoe County, Nevada.  

7. 5 Alpha Industries is a Nevada company that is registered to do business in Nevada 

as a domestic limited-liability company. Its registered agent is located at 2115 Parkway Drive, 

Reno, Nevada 89502.  

8. There are other persons or entities, whether individuals, corporations, associations, 

or otherwise, who are legally responsible for the acts, omissions, circumstances, happenings, 

and/or the damages or other relief requested by this Complaint. The true names and capacities of 

Does 1 through 10 and Roe Entities 11 through 20, inclusive, are currently unknown to Plaintiff, 

who sues those defendants by such fictitious names. Plaintiff intends to amend this Complaint to 

insert the proper names of the Doe and Roe defendants when such names and capacities become 

known to Plaintiff. 

// 
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JURISDICTION AND VENUE  

9. This Court has jurisdiction over this action because the events giving rise to this 

action occurred in Washoe County, Nevada, and Schieve seeks recovery of damages in excess of 

$15,000. 

10. Venue is proper in this Court under NRS 13.010. 

GENERAL ALLEGATIONS  

11. McNeely and 5 Alpha Industries, acting on behalf of a presently unidentified third 

party, trespassed on Schieve’s private property in order to install a sophisticated GPS tracking 

device on her personal vehicle, without her consent or knowledge.  

12. The GPS tracking device transmitted constant signals of Schieve’s exact location, 

regardless of whether the vehicle was on public or private property.  

13. This information was used, upon information and belief, to photograph and surveil 

Schieve.  

14. The United States Supreme Court held that the “Government’s installation of a 

GPS device on a target’s vehicle, and its use of that device to monitor the vehicle’s movements, 

constitutes a ‘search.’” United States v. Jones, 565 U.S. 400, 404 (2012) (five Justices concluding 

that privacy concerns would be raised by GPS tracking). 

15. The District of Nevada explicitly held that the installation of a GPS tracker 

implicates the tort of invasion of privacy. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., 

No. 217CV01788JADPAL, 2018 WL 6308737, at *8–9 (D. Nev. Dec. 3, 2018). In Ringelberg, 

the plaintiff pleaded a claim for invasion of privacy based on allegations that, among other things, 

a tracking device was placed on his car. Id. The district court rejected the defense’s argument that 

plaintiff “had no reasonable expectation of privacy on the public or private streets he traveled or 

in his driveway” and held that there was no basis to grant summary judgment against plaintiff on 

the privacy claim. Id.  

16. The tracking and surveillance of Schieve caused her, as it would cause any 

reasonable person, significant fear and distress. 

17. Based on the foregoing facts, Schieve is entitled to the relief set forth below. 
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FIRST CAUSE OF ACTION  

(Invasion of Privacy – Intrusion upon Seclusion) 

18. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

19. Plaintiff had an objective and subjective expectation of privacy in the information 

obtained by Defendants, including in her location and in the movement of her personal vehicle.  

20. Plaintiff did not consent to Defendants’ actions.  

21. Defendants’ disclosure of the private information obtained from the GPS tracking 

device was offensive and objectionable to a reasonable person.  

22. The disclosed information was not public and was not capable of determination 

from public sources.  

23. As a direct and proximate result of Defendants’ actions, Plaintiff has been damaged 

in excess of $15,000.00 and has suffered anguish and distress. Defendants’ actions entailed 

oppression, fraud, or malice warranting the imposition of exemplary and punitive damages. 

24. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.  

Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred 

herein.  

SECOND CAUSE OF ACTION  

(Invasion of Privacy – Public Disclosure of Private Facts) 

25. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein. 

26. Plaintiff had an objective and subjective expectation of privacy in the information 

obtained by Defendants, including in her location and in the movement of her personal vehicle.  

27. Plaintiff did not consent to Defendants’ actions.  

28. Defendants published private information about Plaintiff. 

29. No legitimate public interest was served by having these private facts disclosed. 

30. Defendants’ disclosure of the private information obtained from the GPS tracking 

device was offensive and objectionable to a reasonable person.  
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31. The disclosed information was not public and was not capable of determination 

from public sources.  

32. As a direct and proximate result of Defendants’ actions, Plaintiff has been damaged 

in excess of $15,000.00 and has suffered anguish and distress. Defendants’ actions entailed 

oppression, fraud, or malice warranting the imposition of exemplary and punitive damages. 

33. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.  

Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred 

herein.  

THIRD CAUSE OF ACTION  

(Violation of NRS Chapter 200, Anti-Doxxing) 

34. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein. 

35. Defendants obtained and disseminated personal identifying information and 

sensitive information about Plaintiff in violation of NRS Chapter 200 and AB 296 (2021).  

36. Plaintiff did not consent to Defendants’ actions.  

37. Defendants intended to cause harm to Plaintiff and knew or recklessly disregarded 

the reasonable likelihood that the dissemination of Plaintiff’s location could lead to death, bodily 

injury, harassment, stalking, financial loss, or a substantial life disruption.  

38. The dissemination of the information obtained by Plaintiff would cause a 

reasonable person to fear death, bodily injury, harassment, stalking, financial loss, or a substantial 

life disruption. 

39. The information obtained by Defendants did identify and could be used to identify 

and track Plaintiff.  

40. No justification or privilege protects Defendants’ conduct.  

41. Defendants’  failure to exercise reasonable care was the actual and proximate cause 

of Plaintiff’s injuries, damages, and losses, which are in excess of $15,000.00.  

42. It has been necessary for Plaintiff to retain attorneys to bring this Complaint. 

Accordingly, Plaintif f is entitled to recover her reasonable attorney’s fees and costs incurred herein. 
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FOURTH CAUSE OF ACTION  

(Negligence and Negligence Per Se) 

43. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

44. Defendants had a duty to exercise reasonable care in acting as a private investigator 

in compliance with Nevada law.   

45. Defendants violated multiple Nevada statutes including NRS 200.575, NRS 

199.300, and others.  

46. Defendants are jointly and severally liable to Plaintiff.  

47. Defendants’ failure to exercise reasonable care was the actual and proximate cause 

of Plaintiff’s injuries, damages, and losses, which are in excess of $15,000.00.  

48. It has been necessary for Plaintiff to retain attorneys to bring this Complaint. 

Accordingly, Plaintif f is entitled to recover her reasonable attorney’s fees and costs incurred herein. 

FIFTH CAUSE OF ACTION  

(Trespass) 

49. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein. 

50. Plaintiff was the lawful owner of her vehicle and the private property on which it 

was stored.  

51. Defendants intentionally  entered on Plaintiff’s  private property to place a GPS 

tracking device on Plaintiff’s vehicle.  

52. Defendants caused actual or nominal damage to Plaintiff’s property.  

53. Defendants’ actions entailed oppression, fraud, or malice warranting the imposition 

of exemplary and punitive damages. 

54. It has been necessary for Plaintiff to retain attorneys to bring this Complaint. 

Accordingly, Plaintif f is entitled to recover her reasonable attorney’s fees and costs incurred herein. 

// 

// 
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SIXTH CAUSE OF ACTION  

(Civil Conspiracy) 

55. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

56. Defendants purposefully and maliciously acted in concert with each other, and with 

others, to invade the privacy of Plaintiff.  

57. Defendants purposefully and maliciously intended to harm Plaintiff. 

58. Through their concerted action, Defendants caused damages to Plaintiff as set forth 

by all the facts as stated herein. 

59. Plaintiff has sustained and will continue to suffer damages in excess of $15,000.00 

as a direct and proximate result of Defendants’ conspiracy. 

60. Plaintiff is entitled to exemplary and punitive damages as a result of Defendants’  

oppression, fraud, or malice. 

SEVENTH CAUSE OF ACTION  

(Aiding and Abetting) 

61. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

62. Defendants, and each of them, were aware of the conduct against Plaintiff and 

actively or passively participated in the conduct by aiding one or more of the other named or 

unnamed Defendants.  

63. Defendants substantially assisted one another to accomplish the wrongful acts 

committed against Plaintiff.  

64. Defendants, and each of them, were aware of the conduct and intentions of the other 

Defendants.  

65. Through their concerted action, Defendants caused damages to Plaintiff as set forth 

by all the facts as stated herein. 

66. Plaintiff has sustained and will continue to suffer damages in excess of $15,000.00 

as a direct and proximate result of Defendants’ aiding and abetting. 
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67. Plaintiff is entitled to exemplary and punitive damages as a result of Defendants’  

oppression, fraud, or malice. 

EIGHTH CAUSE OF ACTION  

(Declaratory Relief) 

68. Plaintiff incorporates the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

69. A justiciable controversy exists between Plaintiff and Defendants. 

70. Plaintiff’s interests are adverse to Defendants’  interests in this dispute and are ripe 

for judicial determination.  

71. Plaintiff is entitled to a judicial determination that Defendants’ conduct violates 

the Nevada statutes identif ied in this Complaint.  

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 
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WHEREFORE, Plaintiff requests relief as follows: 

1. For judgment in favor of Plaintiff and against Defendants;  

2. For preliminary and permanent injunctive relief and declaratory relief;  

3. For damages in an amount in excess of $15,000.00 for each cause of action to be 

determined at trial; 

4. For exemplary and punitive damages in an amount no less than three times the 

amount awarded to Plaintiff for compensatory damages;  

5. For pre-judgment and post-judgment interest as provided by law;  

6. For an award of attorney’s fees and costs as special damages;  

7. For an award of Plaintiff’s costs, disbursements, and attorney’s fees incurred in 

this action; and 

8. For such other and further relief as the Court may deem just and proper. 

AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: December 15, 2022 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 West Liberty Street, Tenth Floor 
Reno, Nevada  89501 
 
Counsel for Hillary Schieve 
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 
IN AND FOR THE COUNTY OF WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID MCNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: D15 

EX PARTE MOTION FOR LEAVE TO ISSUE SUBPOENAS 

 Plaintiff Hillary Schieve (“Plaintiff” or “Schieve”) moves the Court on an ex parte basis 

for leave to issue the two attached subpoenas. Exhibit 1, Exhibit 2. This Motion is made pursuant 

to NRCP 45 and WDCR 11 and is based upon the following memorandum of points and 

authorities and exhibits, the Declaration of Adam Hosmer-Henner, Exhibit 3, and the pleadings 

and papers on file herein. 

// 

// 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This Motion respectfully requests leave to issue two subpoenas seeking documents 

sufficient to identify the individual or entity that hired private investigator David McNeely and 

his company 5 Alpha Industries (“Defendants”) for the improper conduct of placing a GPS 

tracking device on Schieve’s private vehicle. This individual or entity is properly named as an 

unknown Doe/Roe defendant and the operative pleading will be amended upon the identification 

of the defendant. However, the recent and concerning efforts by Defendants to evade service 

coupled with the risk of ongoing surveillance and tortious conduct by the unknown defendant 

warrant the issuance of this early discovery. While this request is a narrow and ordinary one – 

each subpoena seeks only one limited category of documents for the sole purpose of identifying 

the unknown defendant – the circumstances are anything but ordinary.  

As alleged in the Complaint on file, Defendants surreptitiously installed a sophisticated 

GPS tracking device on the personal vehicle of Schieve, monitoring her every movement. This 

device was only discovered by chance when a mechanic noticed it while working on Schieve’s 

personal vehicle and only after it had already provided minute-by-minute updates of Schieve’s 

location, invaded her privacy, and exposed her to a heightened risk of harassment, stalking, and 

bodily harm.  

Defendants McNeely and 5 Alpha Industries, who are separately and independently liable 

for the claims asserted, were hired to engage in this tortious conduct by an unknown individual or 

entity. Nevertheless, they have refused to disclose the identity of their employer without a 

subpoena. In a report obtained from the Sparks Police Department, McNeely was interviewed at 

his residence and he refused to disclose the “name of the client without a subpoena signed by a 

judge.” Exhibit 4. After the filing of this litigation, McNeely has repeatedly evaded service, 

Exhibit 5, and 5 Alpha Industries has failed to appoint a proper registered agent and has taken 

down its website, Exhibit 6. Thus, this Motion should be granted as it is necessary to progress the 

litigation and may be necessary to protect Schieve and others from ongoing conduct by the 

unknown defendant.   
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II.  ARGUMENT 

A. Early Discovery Should Be Permitted to Identify a Key Defendant.   

Courts “routinely permit early discovery for the limited purpose of identifying ‘Doe’ 

defendants on whom process could not otherwise be served.” ZG TOP Tech. Co. v. Doe, No. C19-

92-RAJ, 2019 WL 917418, at *2 (W.D. Wash. Feb. 25, 2019); see also Jacobo v. Doe, No. 

122CV00672DADBAKBAM, 2022 WL 2079766, at *4 (E.D. Cal. June 9, 2022). While there is 

not a definitive answer as to whether NRCP 45 subpoenas may be issued prior to the appearance 

of defendants and compliance with NRCP 16.1 and NRCP 26, Schieve submits that the better 

interpretation is that these requirements should ordinarily be satisfied prior to the conducting of 

any discovery, including the issuance of NRCP 45 subpoenas. See, e.g., 9A Fed. Prac. & Proc. 

Civ. § 2452 (3d ed.), Relation of Rule 45 to the Discovery Rules (further citing authority that a 

“majority of district courts have held . . . that a subpoena may be served on another party so long 

as it is not used to circumvent rule 34 or other discovery rules”) (quoting U.S. v. 2121 Celeste 

Road SW, Albuquerque, N.M., 307 F.R.D. 572, 588-589 (D.N.M. 2015)). Accordingly, Schieve 

conservatively requests the Court’s permission prior to issuing the two attached subpoenas.   

B. Defendants’ Delay and Obstruction Tactics Heighten the Concern.    

Defendants have already taken noticeable and concerning steps to avoid participating in 

this litigation. First, McNeely is actively and intentionally avoiding service. On five different days, 

with multiple attempts on most days, regular and routine attempts were made to serve McNeely. 

Exhibit 5. Instead, he has refused to answer his door and rebuffed service attempt after attempt. 

Id. Second, McNeely’s company, 5 Alpha Industries, failed to staff a registered agent that could 

accept service as required by Nevada law, NRS 14.030, and instead McNeely is listed as the 

registered agent at his home address. Exhibit 7. After service attempts on McNeely – as the 

registered agent – were also unsuccessful, Schieve did properly serve 5 Alpha Industries via the 

Nevada Secretary of State in accordance with the procedure set forth in NRS 14.030. However, 

the deadline for 5 Alpha Industries to respond is not until January 30, 2023. Especially concerning, 

after the filing of this action, 5 Alpha Industries took down its website, which may be a prelude to 

further avoidance attempts. Exhibit 6.   
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Time is of the essence here. While McNeely and 5 Alpha Industries, LLC. are separately 

and independently liable, they were acting at the behest of the unknown defendant who hired them. 

This unknown defendant may have hired other private investigators or taken other tortious actions 

that remain ongoing. Absent the expedited identification of this defendant, Schieve is prevented 

from taking action to protect her privacy and other interests.  

C. The Subpoenas Are Narrowly Tailored and Still Must Be Served, Resulting 
in No Prejudice to Defendants.  
 
 

Although Defendants have not yet appeared in this case, there would be no prejudice to 

them from the issuance of these limited subpoenas. First, Defendants will still be able to object to 

the subpoenas pursuant to NRCP 45 if there are any valid objections. The subpoenas must still be 

served upon Defendants, but even if service remains difficult, it will expedite the litigation through 

the identification of the other defendants for the subpoenas and the summons and complaint to be 

served at the same time. Second, the subpoenas do not seek confidential or privileged information. 

There is no privilege that protects the identity of a private investigator’s client. See, e.g., DeChant 

v. State, 116 Nev. 918, 926–27, 10 P.3d 108, 113 (2000). The subpoenas are narrowly tailored and 

do not request discovery concerning the merits of this case. Jacobo, 2022 WL 2079766, at *4. 

Instead, the subpoenas only seek documents sufficient to identify the employer of Defendants. 

Third, McNeely already indicated that he would disclose the identity of his employer if served 

with a subpoena. Exhibit 4 (refusing to disclose the “name of the client without a subpoena signed 

by a judge.”).  

// 

// 

// 

// 

// 

// 

// 

// 
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III.  CONCLUSION 

For all of the above reasons, the Court should grant this Motion and Schieve should be 

permitted to immediately issue and serve the two attached subpoenas to Defendants.  

AFFIRMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: January 13, 2023 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 West Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Hillary Schieve 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on January 13, 2022, I electronically filed the foregoing with the Clerk of the Court 

by using the e-flex filing system which served all parties of record electronically.  

I further certify that I caused to be delivered in the United States mail, enclosed in a sealed 

envelope, upon which first class postage was placed, a true copy of the foregoing addressed to the 

following individuals at the last known addresses as follows:  

 David McNeely 
 2115 Parkway Drive 
 Reno, NV  89502 
 
 5 Alpha Industries, LLC 
 2115 Parkway Drive 
 Reno, NV  89502 
 

 

/s/ Pamela Miller     
An employee of McDonald Carano LLP  
     

 
4871-9929-4789, v. 5 
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LIST OF EXHIBITS 

EXHIBIT DESCRIPTION PAGES 

1. Subpoena Duces Tecum to David McNeely 8 

2. Subpoena Duces Tecum To 5 Alpha Industries, LLC 8 

3. Declaration of Adam Hosmer-Henner 3 

4. Sparks Police Report (redacted) 2 

5. Reno Carson Messenger Service Summary of Service Attempts 2 

6. Screenshots of Website for 5 Alpha Industries 5 

7. Nevada Secretary of State Information for 5 Alpha Industries, LLC 1 

 
 
4871-9929-4789, v. 5 
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Electronically
CV22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9456900 : yviloria
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4065 
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONALD CARANO LLP 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Hillary Schieve 

 
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 
IN AND FOR THE COUNTY OF WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID MCNEELY, an individual, 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited-liability company, and DOES 1 
through X and ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 

Case No.: CV22-02015 
 
Dept. No.: D15 
 
 
SUBPOENA DUCES TECUM TO  
DAVID MCNEELY 
(For Production of Documents) 

 
THE STATE OF NEVADA TO: 
  
 David McNeely 
 2115 Parkway Drive 
 Reno, NV 89502  
 
 

YOU ARE ORDERED, pursuant to NRCP 45, to produce and permit inspection and 

copying of the books, documents, or tangible things set forth below that are in your possession, 

custody, or control, by delivering a true, legible, and durable copy of the business records as set 

forth in Exhibit 1.  Documents shall be produced to the requesting attorney or party appearing in 

18



 

Page 2 of 8 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

proper person, by United States Mail, postage prepaid or similar delivery service, no later than 

seven (7) calendar days after the service of this subpoena to the attention of Adam Hosmer-

Henner, Esq, c/o McDonald Carano LLP, 100 W. Liberty Street, Tenth Floor, Reno, Nevada 

89501, or alternatively, in a secure digital format by email to 

ahosmerhenner@mcdonaldcarano.com. No testimony is required at this time. 

Please see the attached Exhibit 2 for information regarding your rights and responsibilities 

relating to this Subpoena. 

All documents shall be produced as they are kept in the usual course of business or shall 

be organized and labeled to correspond with the categories listed.  NRCP 45(d)(1). 

YOU ARE FURTHER ORDERED to authenticate the business records produced, 

pursuant to NRS 52.260, and to provide with Your production a completed Certificate of 

Custodian of Records in substantially the form attached as Exhibit 3. 

CONTEMPT:   Failure by any person without adequate excuse to obey a subpoena served upon 

that person may be deemed a contempt of the court, NRCP 45(e), punishable by a fine not 

exceeding $500 and imprisonment not exceeding 25 days, NRS 22.100. Additionally, a witness 

disobeying a subpoena shall forfeit to the aggrieved party $100 and all damages sustained as a 

result of the failure to attend, and a warrant may issue for the witness' arrest.  NRS 50.195, 50.205, 

and 22.100(3).  

AFFIRMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

 DATED:  January 13, 2023.  
McDONALD CARANO LLP 

 
By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Hillary Schieve 
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EXHIBIT 1 

Pursuant to NRCP 45(a), you are commanded to produce the following identified 

documents.  When construing these requests, the following Definitions and Instructions shall 

apply:  

DEFINITIONS 

1. “Hillary Schieve” shall mean and refer to the Plaintiff in the above-captioned 

matter. 

2. “Communication” shall mean the transmittal of information (in the form of facts, 

ideas, inquiries, or otherwise). 

3. “Document” shall mean all documents, electronically stored information, and 

tangible things in the broadest sense under Rule 34 of the Nevada Rules of Civil Procedure, and 

shall mean anything that can be read, viewed, heard, or otherwise understood, including but not 

limited to posts, messages, electronic mail, text messages, and other information transmitted in 

any form on any social-media or other web-based platforms such as Instagram, Twitter, Facebook, 

Facebook Messenger, Gmail, Gmail Chat, Slack, Skype, Zoom, and WhatsApp.  

INSTRUCTIONS 

1. The requests herein cover all Documents within Your possession, custody, or 

control, regardless of whether they are currently in Your possession, including but not limited to 

all Documents within the possession, custody, or control of Persons acting on Your behalf or at 

Your instruction.  For any requested Document no longer in Your possession, custody, or control, 

provide the following information:  (a) a detailed description of the Document; (b) the identity of 

the Person or entity, including his, her, or its address, believed by You to have possession or 

custody of the Documents or any copies thereof; and (c) a description of the efforts, if any, You 

have made to obtain possession or custody of the Documents.  For any requested Document that 

has been destroyed, state what Document has been destroyed, when and why the Document was 

destroyed, and all Persons who participated in or were involved in the decision to destroy. 

// 
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2. If the meaning of any term in any request for production is unclear to You, without 

waiver of Plaintiff’s rights to seek a full and complete response to the request, please assume a 

reasonable meaning, state what the assumed meaning is in Your response, and respond to the 

request for production according to the assumed meaning. 

3. If You object to any portion of any request herein, identify the portion of a request 

to which You object, state the reason for Your objection with specificity, and answer the remainder 

of the request.  If any request calls for a Document or Communication for which You claim any 

privilege or work product protection for all or any portion of such Document or Communication, 

provide a privilege log containing the privilege claim as well as a description of the nature of the 

Documents, Communications, or other tangible things not produced or disclosed—and do so in a 

manner that, without revealing information that is itself privileged or protected, will enable the 

parties to assess the claim. 

DOCUMENTS TO BE PRODUCED 

1. Produce documents, including but not limited to engagement agreements, contracts, 

invoices, or payments, sufficient to identify each and every individual or entity that 

hired David McNeely and/or 5 Alpha Industries, LLC to conduct surveillance upon  

Hillary Schieve, to track Hillary Schieve’s location, or to take any other action with 

respect to Hillary Schieve.   

  

21



 

Page 5 of 8 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EXHIBIT 2 

NRCP 45(c) and (d): 

. . .  

(c) Protection of Persons Subject to Subpoena. 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and 
serving a subpoena must take reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court that issued the subpoena must enforce this duty and may impose an 
appropriate sanction-which may include lost earnings and reasonable attorney fees-on a party or attorney 
who fails to comply. 

(2) Command to Produce Materials or Permit Inspection. 

(A) Appearance Not Required. 

(i) A person commanded to produce documents, electronically stored information, 
or tangible things, or to permit the inspection of premises, need not appear in person at the 
place of production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.  

(ii) If documents, electronically stored information, or tangible things are 
produced to the party that issued the subpoena without an appearance at the place of 
production, that party must, unless otherwise stipulated by the parties or ordered by the 
court, promptly copy or electronically reproduce the documents or information, 
photograph any tangible items not subject to copying, and serve these items on every other 
party. The party that issued the subpoena may also serve a statement of the reasonable cost 
of copying, reproducing, or photographing, which a party receiving the copies, 
reproductions, or photographs must promptly pay. If a party disputes the cost, then the 
court, on motion, must determine the reasonable cost of copying the documents or 
information, or photographing the tangible items. 

(B) Objections. A person commanded to produce documents, electronically stored 
information, or tangible things, or to permit the inspection of premises, or a person claiming a 
proprietary interest in the subpoenaed documents, information, tangible things, or premises to be 
inspected, may serve on the party or attorney designated in the subpoena a written objection to 
inspecting, copying, testing, or sampling any or all of the materials or to inspecting the premises- 
or to producing electronically stored information in the form or forms requested. The person 
making the objection must serve it before the earlier of the time specified for compliance or 14 
days after the subpoena is served. If an objection is made:  

(i) the party serving the subpoena is not entitled to inspect, copy, test, or sample 
the materials or tangible things or to inspect the premises except by order of the court that 
issued the subpoena; 

(ii) on notice to the parties, the objecting person, and the person commanded to 
produce or permit inspection, the party serving the subpoena may move the court that 
issued the subpoena for an order compelling production or inspection; and  

(iii) if the court enters an order compelling production or inspection, the order 
must protect the person commanded to produce or permit inspection from significant 
expense resulting from compliance. 

(3) Quashing or Modifying a Subpoena. 
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(A)  When Required. On timely motion, the court that issued a subpoena must quash or 
modify the subpoena if it:  

(i) fails to allow reasonable time for compliance; 

(ii) requires a person to travel to a place more than 100 miles from the place where 
that person resides, is employed, or regularly transacts business in person, unless the 
person is commanded to attend trial within Nevada; 

(iii) requires disclosure of privileged or other protected matter and no exception 
or waiver applies; or  

(iv) subjects a person to an undue burden.  

(B) When Permitted. On timely motion, the court that issued a subpoena may quash or 
modify the subpoena if it requires disclosing:  

(i) a trade secret or other confidential research, development, or commercial 
information; or 

(ii) a non-retained expert's opinion or information that does not describe specific 
occurrences in dispute and results from the expert's study that was not requested by a party.  

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule 
45(c)(3)(B), the court may, instead of quashing or modifying a subpoena, order an appearance or 
production under specified conditions if the party serving the subpoena:  

(i) shows a substantial need for the testimony or material that cannot be otherwise 
met without undue hardship; and  

(ii) ensures that the subpoenaed person will be reasonably compensated. 

(d) Duties in Responding to a Subpoena.  

(1) Producing Documents or Electronically Stored Information. These procedures apply to 
producing documents or electronically stored information: 

(A) Documents. A person responding to a subpoena to produce documents must produce 
them as they are kept in the ordinary course of business or must organize and label them to 
correspond to the categories in the demand. 

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena 
does not specify a form for producing electronically stored information, the person responding 
must produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable 
form or forms.  

(C) Electronically Stored Information Produced in Only One Form. The person responding 
need not produce the same electronically stored information in more than one form. 

(D) Inaccessible Electronically Stored Information. The person responding need not 
provide discovery of electronically stored information from sources that the person identifies as 
not reasonably accessible because of undue burden or cost. On motion to compel discovery or for 
a protective order, the person responding must show that the information is not reasonably 
accessible because of undue burden or cost. If that showing is made, the court may nonetheless 
order discovery from such sources if the requesting party shows good cause, considering the 
limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery. 

(2) Claiming Privilege or Protection. 
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(A) Information Withheld. A person withholding subpoenaed information under a claim 
that it is privileged or subject to protection as trial-preparation material must: 

(i) expressly make the claim; and 

(ii) describe the nature of the withheld documents, communications, or tangible 
things in a manner that, without revealing information itself privileged or protected, will 
enable the parties to assess the claim. 

(B) Information Produced. If information produced in response to a subpoena is subject to 
a claim of privilege or of protection as trial-preparation material, the person making the claim may 
notify any party that received the information of the claim and the basis for it. After being notified, 
a party must promptly return, sequester, or destroy the specified information and any copies it has; 
must not use or disclose the information until the claim is resolved; must take reasonable steps to 
retrieve the information if the party disclosed it before being notified; and may promptly present 
the information under seal to the court for a determination of the claim. The person who produced 
the information must preserve the information until the claim is resolved.  
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EXHIBIT 3 

CERTIFICATE OF CUSTODIAN OF RECORDS 

STATE OF    ) ss.     Case No.:  CV22-02015 
)    Dept. No.: D15 

COUNTY OF _________________ ) 
 
 NOW COMES ______________________________ (name of custodian of records), who after first 

being duly sworn deposes and says: 

 1. That the deponent is the _________________________ (position or title) of ________ 

______________________________(name of employer) and in his or her capacity as _____________ 

____________ (position or title) is a custodian of the records of ______________________________ 

_____ (name of employer). 

 2. That ______________________________ (name of employer) is licensed to do business 

as a _____________________________________ in the State of ________________. 

 3. That on the _____ day of the month of _______________ of the year ________, 

the deponent was served with a subpoena in connection with the above-entitled cause, calling for 

the production of records pertaining to ______________________________________________ 

_____________________________________________________________________________ 

_____________________________________________________________________________. 

 4. That the deponent has examined the original of those records and has made or 

caused to be made a true and exact copy of them and that the reproduction of them attached hereto 

is true and complete. 

 5. That the original of those records was made at or near the time of the act, event, 

condition, opinion or diagnosis recited therein by or from information transmitted by a person 

with knowledge, in the course of a regularly conducted activity of the deponent or ___________ 

____________________ (name of employer). 

Executed on:             
   (Date)     (Signature of Custodian of Records) 

SUBSCRIBED AND SWORN to before me this 
_____ day of _______________, 20_____. 
 
       
NOTARY PUBLIC  in and for the  
County of _______________, State of _______________.  
 
4882-9244-9860, v. 3 
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CV22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9456900 : yviloria
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4065 
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONALD CARANO LLP 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Hillary Schieve 

 
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 
IN AND FOR THE COUNTY OF WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID MCNEELY, an individual, 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited-liability company, and DOES 1 
through X and ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 

Case No.: CV22-02015 
 
Dept. No.: D15 
 
 
SUBPOENA DUCES TECUM TO  
5 ALPHA INDUSTRIES, LLC 
(For Production of Documents) 

THE STATE OF NEVADA TO: 
  
 5 Alpha Industries, LLC 
 Custodian of Records 
 2115 Parkway Drive 
 Reno, NV 89502  
 

YOU ARE ORDERED, pursuant to NRCP 45, to produce and permit inspection and 

copying of the books, documents, or tangible things set forth below that are in your possession, 

custody, or control, by delivering a true, legible, and durable copy of the business records as set 

forth in Exhibit 1.  Documents shall be produced to the requesting attorney or party appearing in 
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proper person, by United States Mail, postage prepaid or similar delivery service, no later than 

seven (7) calendar days after the service of this subpoena to the attention of Adam Hosmer-

Henner, Esq, c/o McDonald Carano LLP, 100 W. Liberty Street, Tenth Floor, Reno, Nevada 

89501; or alternatively, in a secure digital format by email to 

ahosmerhenner@mcdonaldcarano.com. No testimony is required at this time. 

Please see the attached Exhibit 2 for information regarding your rights and responsibilities 

relating to this Subpoena. 

All documents shall be produced as they are kept in the usual course of business or shall 

be organized and labeled to correspond with the categories listed.  NRCP 45(d)(1). 

YOU ARE FURTHER ORDERED to authenticate the business records produced, 

pursuant to NRS 52.260, and to provide with Your production a completed Certificate of 

Custodian of Records in substantially the form attached as Exhibit 3. 

CONTEMPT:   Failure by any person without adequate excuse to obey a subpoena served upon 

that person may be deemed a contempt of the court, NRCP 45(e), punishable by a fine not 

exceeding $500 and imprisonment not exceeding 25 days, NRS 22.100. Additionally, a witness 

disobeying a subpoena shall forfeit to the aggrieved party $100 and all damages sustained as a 

result of the failure to attend, and a warrant may issue for the witness' arrest.  NRS 50.195, 50.205, 

and 22.100(3).  

AFFIRMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the 

social security number of any person. 

 DATED:  January        __, 2023.  
McDONALD CARANO LLP 

 
By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Hillary Schieve 
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EXHIBIT 1 

Pursuant to NRCP 45(a), you are commanded to produce the following identified 

documents.  When construing these requests, the following Definitions and Instructions shall 

apply:  

DEFINITIONS 

1. “Hillary Schieve” shall mean and refer to the Plaintiff in the above-captioned 

matter. 

2. “Communication” shall mean the transmittal of information (in the form of facts, 

ideas, inquiries, or otherwise). 

3. “Document” shall mean all documents, electronically stored information, and 

tangible things in the broadest sense under Rule 34 of the Nevada Rules of Civil Procedure, and 

shall mean anything that can be read, viewed, heard, or otherwise understood, including but not 

limited to posts, messages, electronic mail, text messages, and other information transmitted in 

any form on any social-media or other web-based platforms such as Instagram, Twitter, Facebook, 

Facebook Messenger, Gmail, Gmail Chat, Slack, Skype, Zoom, and WhatsApp.  

INSTRUCTIONS 

1. The requests herein cover all Documents within Your possession, custody, or 

control, regardless of whether they are currently in Your possession, including but not limited to 

all Documents within the possession, custody, or control of Persons acting on Your behalf or at 

Your instruction.  For any requested Document no longer in Your possession, custody, or control, 

provide the following information:  (a) a detailed description of the Document; (b) the identity of 

the Person or entity, including his, her, or its address, believed by You to have possession or 

custody of the Documents or any copies thereof; and (c) a description of the efforts, if any, You 

have made to obtain possession or custody of the Documents.  For any requested Document that 

has been destroyed, state what Document has been destroyed, when and why the Document was 

destroyed, and all Persons who participated in or were involved in the decision to destroy. 

// 
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2. If the meaning of any term in any request for production is unclear to You, without 

waiver of Plaintiff’s rights to seek a full and complete response to the request, please assume a 

reasonable meaning, state what the assumed meaning is in Your response, and respond to the 

request for production according to the assumed meaning. 

3. If You object to any portion of any request herein, identify the portion of a request 

to which You object, state the reason for Your objection with specificity, and answer the remainder 

of the request.  If any request calls for a Document or Communication for which You claim any 

privilege or work product protection for all or any portion of such Document or Communication, 

provide a privilege log containing the privilege claim as well as a description of the nature of the 

Documents, Communications, or other tangible things not produced or disclosed—and do so in a 

manner that, without revealing information that is itself privileged or protected, will enable the 

parties to assess the claim. 

DOCUMENTS TO BE PRODUCED 

1. Produce documents, including but not limited to engagement agreements, 

contracts, invoices, or payments, sufficient to identify each and every individual or 

entity that hired David McNeely and/or 5 Alpha Industries, LLC to conduct 

surveillance upon  Hillary Schieve, to track Hillary Schieve’s location, or to take 

any other action with respect to Hillary Schieve.   
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EXHIBIT 2 

NRCP 45(c) and (d): 

. . .  

(c) Protection of Persons Subject to Subpoena. 

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and 
serving a subpoena must take reasonable steps to avoid imposing undue burden or expense on a person 
subject to the subpoena. The court that issued the subpoena must enforce this duty and may impose an 
appropriate sanction-which may include lost earnings and reasonable attorney fees-on a party or attorney 
who fails to comply. 

(2) Command to Produce Materials or Permit Inspection. 

(A) Appearance Not Required. 

(i) A person commanded to produce documents, electronically stored information, 
or tangible things, or to permit the inspection of premises, need not appear in person at the 
place of production or inspection unless also commanded to appear for a deposition, 
hearing, or trial.  

(ii) If documents, electronically stored information, or tangible things are 
produced to the party that issued the subpoena without an appearance at the place of 
production, that party must, unless otherwise stipulated by the parties or ordered by the 
court, promptly copy or electronically reproduce the documents or information, 
photograph any tangible items not subject to copying, and serve these items on every other 
party. The party that issued the subpoena may also serve a statement of the reasonable cost 
of copying, reproducing, or photographing, which a party receiving the copies, 
reproductions, or photographs must promptly pay. If a party disputes the cost, then the 
court, on motion, must determine the reasonable cost of copying the documents or 
information, or photographing the tangible items. 

(B) Objections. A person commanded to produce documents, electronically stored 
information, or tangible things, or to permit the inspection of premises, or a person claiming a 
proprietary interest in the subpoenaed documents, information, tangible things, or premises to be 
inspected, may serve on the party or attorney designated in the subpoena a written objection to 
inspecting, copying, testing, or sampling any or all of the materials or to inspecting the premises- 
or to producing electronically stored information in the form or forms requested. The person 
making the objection must serve it before the earlier of the time specified for compliance or 14 
days after the subpoena is served. If an objection is made:  

(i) the party serving the subpoena is not entitled to inspect, copy, test, or sample 
the materials or tangible things or to inspect the premises except by order of the court that 
issued the subpoena; 

(ii) on notice to the parties, the objecting person, and the person commanded to 
produce or permit inspection, the party serving the subpoena may move the court that 
issued the subpoena for an order compelling production or inspection; and  

(iii) if the court enters an order compelling production or inspection, the order 
must protect the person commanded to produce or permit inspection from significant 
expense resulting from compliance. 

(3) Quashing or Modifying a Subpoena. 

31



 

Page 6 of 8 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(A)  When Required. On timely motion, the court that issued a subpoena must quash or 
modify the subpoena if it:  

(i) fails to allow reasonable time for compliance; 

(ii) requires a person to travel to a place more than 100 miles from the place where 
that person resides, is employed, or regularly transacts business in person, unless the 
person is commanded to attend trial within Nevada; 

(iii) requires disclosure of privileged or other protected matter and no exception 
or waiver applies; or  

(iv) subjects a person to an undue burden.  

(B) When Permitted. On timely motion, the court that issued a subpoena may quash or 
modify the subpoena if it requires disclosing:  

(i) a trade secret or other confidential research, development, or commercial 
information; or 

(ii) a non-retained expert's opinion or information that does not describe specific 
occurrences in dispute and results from the expert's study that was not requested by a party.  

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule 
45(c)(3)(B), the court may, instead of quashing or modifying a subpoena, order an appearance or 
production under specified conditions if the party serving the subpoena:  

(i) shows a substantial need for the testimony or material that cannot be otherwise 
met without undue hardship; and  

(ii) ensures that the subpoenaed person will be reasonably compensated. 

(d) Duties in Responding to a Subpoena.  

(1) Producing Documents or Electronically Stored Information. These procedures apply to 
producing documents or electronically stored information: 

(A) Documents. A person responding to a subpoena to produce documents must produce 
them as they are kept in the ordinary course of business or must organize and label them to 
correspond to the categories in the demand. 

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena 
does not specify a form for producing electronically stored information, the person responding 
must produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable 
form or forms.  

(C) Electronically Stored Information Produced in Only One Form. The person responding 
need not produce the same electronically stored information in more than one form. 

(D) Inaccessible Electronically Stored Information. The person responding need not 
provide discovery of electronically stored information from sources that the person identifies as 
not reasonably accessible because of undue burden or cost. On motion to compel discovery or for 
a protective order, the person responding must show that the information is not reasonably 
accessible because of undue burden or cost. If that showing is made, the court may nonetheless 
order discovery from such sources if the requesting party shows good cause, considering the 
limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery. 

(2) Claiming Privilege or Protection. 
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(A) Information Withheld. A person withholding subpoenaed information under a claim 
that it is privileged or subject to protection as trial-preparation material must: 

(i) expressly make the claim; and 

(ii) describe the nature of the withheld documents, communications, or tangible 
things in a manner that, without revealing information itself privileged or protected, will 
enable the parties to assess the claim. 

(B) Information Produced. If information produced in response to a subpoena is subject to 
a claim of privilege or of protection as trial-preparation material, the person making the claim may 
notify any party that received the information of the claim and the basis for it. After being notified, 
a party must promptly return, sequester, or destroy the specified information and any copies it has; 
must not use or disclose the information until the claim is resolved; must take reasonable steps to 
retrieve the information if the party disclosed it before being notified; and may promptly present 
the information under seal to the court for a determination of the claim. The person who produced 
the information must preserve the information until the claim is resolved.  
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EXHIBIT 3 

CERTIFICATE OF CUSTODIAN OF RECORDS 

STATE OF    ) ss.     Case No.:  CV22-02015 
)    Dept. No.: D15 

COUNTY OF _________________ ) 
 
 NOW COMES ______________________________ (name of custodian of records), who after first 

being duly sworn deposes and says: 

 1. That the deponent is the _________________________ (position or title) of ________ 

______________________________(name of employer) and in his or her capacity as _____________ 

____________ (position or title) is a custodian of the records of ______________________________ 

_____ (name of employer). 

 2. That ______________________________ (name of employer) is licensed to do business 

as a _____________________________________ in the State of ________________. 

 3. That on the _____ day of the month of _______________ of the year ________, 

the deponent was served with a subpoena in connection with the above-entitled cause, calling for 

the production of records pertaining to ______________________________________________ 

_____________________________________________________________________________ 

_____________________________________________________________________________. 

 4. That the deponent has examined the original of those records and has made or 

caused to be made a true and exact copy of them and that the reproduction of them attached hereto 

is true and complete. 

 5. That the original of those records was made at or near the time of the act, event, 

condition, opinion or diagnosis recited therein by or from information transmitted by a person 

with knowledge, in the course of a regularly conducted activity of the deponent or ___________ 

____________________ (name of employer). 

Executed on:             
   (Date)     (Signature of Custodian of Records) 

SUBSCRIBED AND SWORN to before me this 
_____ day of _______________, 20_____. 
 
       
NOTARY PUBLIC  in and for the  
County of _______________, State of _______________.  
 
4894-6928-0068, v. 3 
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1520 
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONALD CARANO LLP 
100 West Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Hillary Schieve 

 
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 
IN AND FOR THE COUNTY OF WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID MCNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: 15 

DECLARATION OF ADAM HOSMER-HENNER IN SUPPORT OF  
EX PARTE MOTION FOR ISSUANCE OF SUBPOENAS 

  

 I, Adam Hosmer-Henner, hereby declare as follows: 

1. I am an attorney licensed to practice law in the State of Nevada, a partner in the 

law firm of McDonald Carano LLP, and counsel for Plaintiff Hillary Schieve (“Schieve”).  

2. I submit this Declaration in support of Schieve’s Ex Parte Motion for Issuance of 

Subpoenas. 

// 
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3. Schieve has made repeated attempts at service upon Defendant McNeely and has 

so far been unable to personally serve Mr. McNeely. Service attempts, using various methods, 

will continue until proper service is effected upon Mr. McNeely, but there is no timeline for these 

efforts to be completed.  

4. The registered agent for 5 Alpha Industries, LLC is not identified but its address is 

listed as 2115 Parkway Dr., Reno NV 89502, which is the same address as the entity’s manager, 

Mr. McNeely.  

5. After repeated unsuccessful service attempts for 5 Alpha Industries, LLC, Schieve 

served this defendant via the Nevada Secretary of State.  

6. Given Schieve’s repeated but unsuccessful efforts to serve defendants personally, 

good cause exists for an ex parte order as good faith efforts have been made to notify the opposing 

parties of this action.  

7. Exhibit 4 is a true and correct, redacted copy of a Sparks Police Report 

containing an interview with McNeely.  

8. Exhibit 5 is a true and correct copy of service attempts upon Defendants.   

9. Exhibit 6 is a true and correct copy of captured screenshots from the website of 5 

Alpha Industries, LLC, with the web address of: https://www.5alpha.com/. This exhibit reflects 

the main page of the website as of January 9, 2023, which indicates that the website has been 

taken down, and as of November 2022 when the website was visible.  

10. Exhibit 7 is a true and correct copy of the online Nevada Secretary of State listing 

for 5 Alpha Industries, LLC. It lists the registered agent for 5 Alpha Industries, LLC as 2115 

Parkway Dr., Reno NV 89502 and the managers as David McNeely and Gennifer McNeely.  

11. Expedited relief is necessary to identify the unknown defendant who may be 

engaging in conduct against Schieve unbeknownst to McNeely or 5 Alpha Industries, LLC.  

// 

// 

// 

// 
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AFFIRMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: January 13, 2023 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 West Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Hillary Schieve 
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Read More

Call or Email

(775) 684-9196

or

dmcneely@5alph
a.com

OUR MISSION
5 Alpha Industries is Nevada’s premier private investigation �Ërm. Our mission is to provide professional, timely, and cost-e �Äective investigations. We

strive to maintain working partnerships with our clients, partners, and a �Åliates. We conduct investigations to  the best of our abilities and seek to
obtain the cooperation and suppo rt necessary for the completion of successful investigations. No matter what your situation, 5 Alpha Industries has the

investigators and the experience to bring you the answers you need.

Our Services

PRIVATE INVESTIGATIONS

5 Alpha Industries has a remarkably  diverse capabilities platform. Our
ability to provide professional investigations to �Ët your needs is what
makes us so exceptional. Click here to �Ënd out how we can assist you.

SECURITY

Coming soon!

SEE ALL SERVICES

Veteran Owned and Operated

HISTO�×Y & BACKG�×OUND

Discreet, Con�Ëdential, Professional…
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fully licensed private investigator based out of Reno NV. David
brings over 27 years of investigative experience directly to you.
With his background in Law Enforcement, Criminal
Investigations, Loss Prevention, Intelligence, Security, and
Personal Protection, you can rest assured that your concerns are
in the most capable hands.
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Do you need help with your investigation?
Contact us today for a free con�Ëdential consultation!
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2540 
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONAL D CARANO LLP  
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Hillary Schieve 
 

 
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID M CNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: D15 

NOTICE O F ENTRY OF ORDER 
 

PLEASE TAKE NOTICE that on January 20, 2023, the above-entitled Court entered 

its Order Granting Motion for Leave to Issue Subpoenas.  A true and correct copy of the 

Order is attached hereto. 

/// 

/// 

/// 

/// 

F I L E D
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CV22-02015
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Alicia L. Lerud

Clerk of the Court
Transaction # 9467132
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AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: January 20, 2023. 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Hillary Schieve 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on January 20, 2022, I electronically filed the foregoing with the Clerk of the Court 

by using the e-flex filing system which served all parties of record electronically.  

I further certify that I caused to be delivered in the United States mail, enclosed in a sealed 

envelope, upon which first class postage was placed, a true copy of the foregoing addressed to the 

following individuals at the last known addresses as follows:  

 David McNeely 
 2115 Parkway Drive 
 Reno, NV  89502 
 
 5 Alpha Industries, LLC 
 2115 Parkway Drive 
 Reno, NV  89502 
 

 

/s/ Pamela Miller     
An employee of McDonald Carano LLP  
     

 
 
 
4876-7599-8796, v. 1 
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2270 
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONAL D CARANO LLP  
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Hillary Schieve 
 

 
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID M CNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: 15 

MOTION TO COMPEL 

 Plaintiff Hillary Schieve, by and through her counsel of record, moves this Court for an 

order compelling Defendants David McNeely and 5 Alpha Industries, LLC (“McNeely” or 

“Defendants”) to respond to the Subpoenas Duces Tecum served January 23, 2023 and to reject 

Defendants’ untenable objection that the identity of their client and the unnamed defendant in this 

action is a “trade secret.”   This Motion to Compel is made pursuant to NRCP 26 and 45 and is 

based upon the attached memorandum of points and authorities, the Declaration of Adam Hosmer-

/// 

F I L E D
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CV22-02015
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Alicia L. Lerud

Clerk of the Court
Transaction # 9490362 : msalazarperez
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Henner (“Hosmer-Henner Decl.”) attached as Exhibit 1, the pleadings and papers on file herein, 

and any oral argument entertained by the Court.  

MEMORANDUM OF POINTS AND AUTH ORITES 

I. INTRODUCTION 

Defendants object to the subpoenas issued by Schieve on the basis that the identity of their 

client is a trade secret. This position is not just legally wrong, it is blatant and harmful 

obstructionism. This Court authorized Schieve to issue subpoenas to Defendants which sought the 

identity of the individual or entity that hired Defendants to place a GPS tracking device on 

Schieve’s private vehicle (“Subpoenas”). Order, Jan. 20, 2023. After repeatedly avoiding service 

and delaying this case, Defendants were ultimately served with the Subpoenas and only two days 

later had counsel who objected to the Subpoenas on their behalf and on the basis that this 

individual or entity’s identity is a trade secret.  

There is no merit to this objection.1 Nevada does not have a private investigator-client 

privilege and the identity of a single client of a private investigator is facially not a trade secret. 

Even if the Court were to recognize such a dubious privilege here, then disclosure could still be 

compelled using appropriate protective measures in place to preserve confidentiality, but the 

burden in this instance would fall squarely on Defendants to make this showing and to effectively 

force this entire case to be prosecuted under seal. Finally, the law simply does not permit 

Defendants to totally shield their client from liability by invoking trade secret protection. This 

superficial objection would result in a manifest injustice as it would prevent Schieve from 

asserting her claims against the unnamed defendant; even a trade secret must be disclosed if its 

concealment would “work injustice.” NRS 49.325(1). 

II.  PROCEDURAL BACKGROUND 

Schieve filed the operative Complaint on December 15, 2022 against Defendants and 

unknown Doe/Roe defendants. Compl. Dec. 15, 2022. After Defendants repeatedly avoided 

 

1 The purpose of the objection and the letter in which it was asserted seems to be more for publicity 
as it was widely and publicly circulated by Defendants or counsel for Defendants.  
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personal service, Schieve ultimately served 5 Alpha Industries via the Nevada Secretary of State 

as 5 Alpha Industries had failed to appoint a proper registered agent and took down its website 

after the filing of the Complaint. Ex Parte Motion for Leave to Issue Subpoenas, 2. Furthermore, 

5 Alpha Industries, LLC’s time to answer the Complaint has expired and 5 Alpha Industries is in 

technical default for failing to appear. Hosmer-Henner Decl. ¶ 5.  

On January 13, 2023, Schieve filed an Ex Parte Motion for Leave to Issue Subpoenas and 

the Court granted this motion via an Order on January 20, 2023. McNeely was ultimately served 

on January 23, 2023 with the Summons and Complaint and on the same day both McNeely and 5 

Alpha Industries were served with the Subpoenas. Hosmer-Henner Decl. ¶ 6. Only two days later, 

on January 25, 2023, counsel for Schieve received a letter from Brian Hardy of Marquis Aurbach 

objecting to the Subpoenas and refusing to produce the requested information. Hosmer-Henner 

Decl. ¶ 7. Counsel met and conferred on January 27, 2023 and were unable to resolve this 

discovery dispute. Hosmer-Henner Decl. ¶ 8. During this meet-and-confer, Mr. Hardy identified 

his clients solely as McNeely and 5 Alpha Industries, LLC and stated that he was not representing 

Defendants’ client. Id. Accordingly, the issue is now ripe for the Court’s resolution. Id.  

III.  LEGAL S TANDARD 

Under NRCP 45, a party may command, through a subpoena, a non-party to produce 

documents, electronically stored information, or tangible things in its possession, custody, and 

control. See NRCP 45(a)(1)(A), (D). The recipient of a subpoena may object on the basis that the 

subpoena seeks “trade secret or other confidential research, development, or commercial 

information.” NRCP 45(3)(B)(i). The recipient must first show that the requested information is 

protected as a trade secret or confidential commercial information. Gonzales v. Google, Inc., 234 

F.R.D. 674, 684 (N.D. Cal. 2006) (construing analogous federal rule). The recipient must make a 

“strong showing that it has historically sought to maintain the confidentiality of this information.” 

Id.  If the recipient is able to prove that the requested information is a trade secret, then the “burden 

shifts to the requesting party to show a ‘substantial need for the testimony or material that cannot 

be otherwise met without undue hardship . . .’” Id. (internal quotations omitted). Substantial need 

requires a showing that “the requested discovery is relevant and essential to a judicial 
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determination of [the party’s] case.”  Id. (internal quotations omitted). The court must “balance the 

need for the trade secrets [or confidential information against the claim of injury resulting from 

disclosure.” Id. (internal quotations omitted). If the party issuing the subpoena “establishes a 

substantial need, the court then looks to whether procedures exist (i.e., protective orders) to 

mitigate any burden or prejudice to the nonparty.” Sci. Games Corp. v. AGS LLC, No. 

217CV00343JADNJK, 2018 WL 2292811, at *3 (D. Nev. May 18, 2018).  

Additionally, the scope of discovery issued under NRCP 45 is subject to NRCP 26, which 

allows for broad discovery of all nonprivileged information that is relevant to a party’s claim or 

defense and is proportional to the needs of the case. See NRCP 26(b)(1). Defendants will be unable 

to demonstrate that the Subpoenas implicate privileged or confidential information, and will 

therefore be unable to carry their heavy burden of demonstrating that the discovery exceeds NRCP 

26’s broad directive. 

IV.  ARGUME NT 

A. There is Not a Private Investigator  Privilege in Nevada.  

The identity of a private investigator’s client and the communications between a private 

investigator and his or her client are not privileged as an undisputed matter of Nevada law. 

DeChant v. State, 116 Nev. 918, 926–27, 10 P.3d 108, 113 (2000) (rejecting privilege for the notes 

of a private investigator). While DeChant does indicate in dicta that documents in possession of a 

private investigator may be covered by some “other privilege,” this opinion is strong persuasive 

authority that the identity of a client is not a confidential “ trade secret” that warrants protection as 

otherwise a private investigator’s client, notes, or file would always be a “trade secret.” California 

courts have also strongly rejected the premise that a client of a private investigator can be 

concealed. Flynn v. Superior Ct., 57 Cal. App. 4th 990, 996, 67 Cal. Rptr. 2d 491, 494 (1997) 

(“[I]t is  inconceivable the Legislature intended to enact a privilege whereby the licensee could 

refuse to identify a client or employer thereby potentially shielding the employer from any 

responsibility or liability”). Otherwise, if a private investigator had an absolute privilege to shield 

the identity of their client or work through the trade secret privilege, then the results of both of 

these cases would have been different. 
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In their correspondence from counsel, Defendants failed to identify a single authority 

where the identity of a private investigator’s client was privileged or deemed confidential under 

any privilege, let alone a trade secret privilege. The existing relevant authority reaches the exact 

opposite conclusion that due process and justice require the disclosure of a private investigator’s 

client and to reach a contrary conclusion would improperly shield “the employer from any 

responsibility or liability.” Flynn, 57 Cal. App. 4th at 996.  

B. The Identity of a Single Client is Not a Protectable Trade Secret. 

In Nevada, trade secret information is narrowly defined as information that derives 

independent economic value from not being generally known or readily ascertainable, and that is 

subject to reasonable efforts to maintain its secrecy.  NRS 600A.030(5). While some forms of 

customer information are protected trade secrets, information is not a trade secret simply because 

it identifies a customer. Rather, the value in customer information “is in the compilation, 

categorization, and organization of information on thousands of customers. . . .” Synthes, Inc. v. 

Emerge Med., Inc., 25 F. Supp. 3d 617, 706 (E.D. Pa. 2014); see also Multifab Inc., v. Jon Zweiger, 

et al., No. C19-6164 BHS, 2020 WL 2614736, at *4–5 (W.D. Wash. May 22, 2020) (explaining 

why “a customer list may qualify as a trade secret” ). Thus, while compiled information of 

customers might in some circumstances be protected trade secret information, a single piece of 

information about a single client is not.  Id. at 706-07 (comparing protected trade secret 

information that consisted of compiled information on thousands of customers with data on a 

“single product, single vendor, or single customer”); CleanFish, LLC v. Sims, No. 19-CV-03663-

HSG, 2020 WL 4732192, at *5 (N.D. Cal. Aug. 14, 2020) (explaining that client information 

constitutes a trade secret only when it is “assembled over many years and allows a company to 

tailor[ ] its service contracts and pricing to the unique needs of its customers” and rejecting a 

party’s generic claim that client information constituted trade secret information) (internal 

quotations omitted); Meardon v. Reg., No. 3:18-CV-00042, 2019 WL 5089207, at *8 (S.D. Iowa 

June 13, 2019) (contrasting information about “the identity of a single customer” to “the detailed 

information  contained within the customer lists” and finding that the former does not rise to the 

/// 
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level of a trade secret under Iowa law, which is analogous to Nevada’s law) (reversed on other 

grounds). 

The Subpoenas here seek the identity of a single client.  Defendants have not been asked 

to disclose whether this client is a repeat client or any additional information about the client’s 

prior engagement with Defendants. Even if it did, every individual is a potential customer of a 

private investigator and there is nothing unique about this potential purchase of services that 

would, if disclosed to a competitor, warrant protection. For example, every owner of an automobile 

in Nevada is a potential customer of an auto insurer, but the identity of one of an insurer’s clients 

would not possibly be considered a trade secret.  

Further, the Subpoenas do not seek any propriety pricing information, advertising 

practices, consumer preferences, or any information about the scope of work performed by 

Defendants. And the Subpoenas do not require that Defendants reveal a list of their clients or any 

information about any other past, current, or potential clients.  In other words, the scope of the 

Subpoena is purposefully limited to obtain only the information required to add a necessary party 

in this case. Defendants ignore the limited scope of the Subpoenas and instead make generic claims 

of privilege based solely on the fact that the information would reveal one of Defendants’ 

customers. But they cannot explain how disclosure of isolated information about one single client 

could realistically be used to compete with Defendant (assuming that Plaintiff had any interest in 

doing so, which she does not). And although Defendants acknowledge that the party asserting 

privilege must take reasonable efforts to maintain the information’s secrecy, they provided no 

specific information about the efforts they took to protect the identify of this specific customer. 

Based on Defendants’ deficient objection to date, they have failed to prove that information about 

this specific client derives independent economic value, that they devoted any specif ic effort to 

cultivating this client, that this isolated information constitutes trade secret under the Nevada’s 

law, and that they took reasonable measure to safeguard this specific information such that the 

privilege applies.  

/// 

/// 
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C. Defendants’ Refusal Works Injusti ce and Prevents a Fair Trial.  

Nevada law does not protect against the disclosure of a trade secret if the privilege would 

“conceal fraud or otherwise work injustice.” NRS 49.325(1). See, e.g., Pub. Serv. Comm'n of 

Nevada v. Eighth Jud. Dist. Ct. of State of Nev., 107 Nev. 680, 684, 818 P.2d 396, 399 (1991) 

(“Thus, a person does not have a right to refuse to disclose a trade secret. Instead, a person has 

only a conditional privilege not to disclose a trade secret if the non-disclosure would not work 

an injustice.”). The injustice to be avoided has been described as the “possibility that a party will 

not be able to effectively litigate its case because relevant information is being withheld by the 

other side.” Joint Stock Soc. v. UDV N. Am., Inc., 104 F. Supp. 2d 390, 408 (D. Del. 2000) 

(construing similar rule). Similarly, injustice was identified where the “record . . . demonstrated 

prima facie that the information was directly relevant to a material element of a cause of action 

and further that the moving party would be unfairly disadvantaged in its proof absent 

the trade secret. Failure to disclose the information would ‘work an injustice’ within the meaning 

of Evidence Code section 1060 because one side would have evidence—reasonably believed to be 

essential to a fair resolution of the lawsuit—which was denied the opposing party.” 

Bridgestone/Firestone, Inc. v. Superior Ct., 7 Cal. App. 4th 1384, 1392, 9 Cal. Rptr. 2d 709, 713 

(1992).  

Here, unless the identity of the client is disclosed, Schieve would be effectively prevented 

from pursuing her claims against this party. Schieve’s need for the identity of the client is not an 

ancillary or merely helpful piece of information. Instead, it is one of if not the fundamental factual 

issue in this case and without which the claims could not proceed against a key defendant. Even if 

the Court were to agree that the identity is a trade secret, disclosure should still be compelled to 

avoid a manifest injustice.  

D. There is No Absolute Privilege Preventing the Disclosure of a Trade Secret, 
Especially Given the Availability o f Reasonable Protective Measures.  
 
 

Schieve is not a competitor of Defendants in the private investigator sector. The 

information obtained from Defendants will be used for litigation, not competition. Accordingly, 

the blanket refusal by Defendants to identify their client is clearly for the purpose of obstructionism 
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rather than to preserve an actual trade secret as there are alternatives to complete nondisclosure. 

These alternatives should only be employed as a last resort because there simply is no actual “trade 

secret” at issue in this case, but they are provided as a final possibility and to further demonstrate 

the unreasonableness of Defendants’ position.  

The District of Nevada, interpreting NRS 49.325, held that a “review of the law shows 

there is no “privilege” that provides an absolute protection from disclosure of trade secrets . . . 

While NRS 49.325(a) refers to a person claiming a privilege to protect a trade secret he or she 

owns, NRS 49.325(b) makes clear that disclosure may be ordered so long as protective measures 

to protect the trade secret are taken.” Wealthy Inc. v. Cornelia, No. 221CV01173JCMEJY, 2022 

WL 5110620, at *5 (D. Nev. Oct. 4, 2022). Further, NRS 600A.670(1)-(3) provides that in a civil 

action, the “court shall preserve the secrecy of an alleged trade secret by reasonable means, which 

may include . . . [g]ranting protective orders in connection with discovery proceedings . . . [or] 

[s]ealing the records of the action.” Thus, in Wealthy the court unequivocally held that the 

disclosure of client information pursuant to a protective order was “sufficient on its face to protect 

such information from harmful disclosure . . .” 2022 WL 5110620, at *5.  

At an absolute minimum, the Defendants should be required to produce the identity of their 

client to Schieve in accordance with any protective measures the Court deems appropriate. As this 

information will be part of an amended complaint and future litigation, it will be the burden of 

Defendants and their client to show why the entire action should effectively be sealed and 

concealed from the public to protect this “trade secret.”   

E. Schieve’s Claims are Validly Pleaded against the Defendants, but this Analysis 
is Irrelevant to the Validity of the Subpoenas.  

 
 

Defendants may raise the argument that the claims asserted against them are susceptible to 

dismissal pursuant to an NRCP 12(b)(5) motion and therefore they should not have to comply with 

the Subpoenas. This premise is invalid in the first place as the claims are properly pleaded. In fact, 

there is already case law in Nevada that rejected summary judgment against similar claims. 

Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., No. 217CV01788JADPAL, 2018 WL 

6308737, at *8–9 (D. Nev. Dec. 3, 2018). In Ringelberg, the plaintiff pleaded a claim for invasion 
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of privacy based on allegations that, among other things, a tracking device was placed on his car. 

Id. The district court rejected the defense’s argument that plaintiff “had no reasonable expectation 

of privacy on the public or private streets he traveled or in his driveway” and accordingly held that 

there was no basis to grant summary judgment against plaintiff on the privacy claim, permitting 

these claims to move forward. Id.  

This matter is for future briefing in any event, as the validity of the claims asserted against 

Defendants is entirely irrelevant for analyzing the propriety of early discovery served for the 

purpose of identifying an unnamed co-defendant. ZG TOP Tech. Co. v. Doe, No. C19- 92-RAJ, 

2019 WL 917418, at *2 (W.D. Wash. Feb. 25, 2019) (holding that courts “routinely permit early 

discovery for the limited purpose of identifying ‘Doe’ defendants on whom process could not 

otherwise be served.”); see also Jacobo v. Doe, No. 122CV00672DADBAKBAM, 2022 WL 

2079766, at *4 (E.D. Cal. June 9, 2022). Defendants do not have the right nor the standing to argue 

that the claims against the unnamed defendant would not survive a motion to dismiss. Accordingly, 

regardless of what happens with Defendants’ future motion practice, Schieve is still permitted to 

obtain the identity of Defendants’ client. This conclusion would be true regardless of whether 

Defendants were named or unnamed in the initial pleading as early discovery is permitted even 

when every defendant is identified only as a Doe or Roe party. Id. 

V. CERTIFICATION 

As described above and in the declaration of Adam Hosmer-Henner, the parties met and 

conferred in an attempt to resolve these discovery disputes without the Court’s intervention, but 

were unable to do so. 

VI.  CONCLUSION 

For all of the above reasons, this Court should compel McNeely and 5 Alpha Industries, 

LLC to produce documents sufficient to identify the individual(s) or entity/entities who hired them 

to surveil Schieve.  

/// 

/// 

/// 
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AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: February 2, 2023 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Hillary Schieve 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on February 2, 2023, I electronically filed the foregoing with the Clerk of the Court 

by using the e-flex filing system which served all parties of record electronically.  

I further certify that I caused to be delivered in the United States mail, enclosed in a sealed 

envelope, upon which first class postage was placed, a true copy of the foregoing addressed to the 

following individuals at the last known addresses as follows:  

 Brian R, Hardy 
 Marquis Aurbach 
 10001 Park Run Drive 
 Las Vegas, NV  89145 
 Counsel for David McNeely and 5 Alpha Industries, Inc. 
 

 

/s/ Pamela Miller     
An employee of McDonald Carano LLP  
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LIST OF EXHIBITS  

EXHIBIT  DESCRIPTION PAGES 

1 Declaration of Adam Hosmer-Henner in Support of Motion to 
Compel 

2 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
4864-3680-1870, v. 2 
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EXHIBIT 1 

EXHIBIT 1 

F I L E D
Electronically
CV22-02015

2023-02-02 05:38:36 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9490362 : msalazarperez
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1520 
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONAL D CARANO LLP  
100 West Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Hillary Schieve 

 
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
 
  Plaintiff, 
 
v. 
 
DAVID M CNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: 15 

DECLARATION OF ADAM HOSMER-HENNE R IN SUPPORT OF  
MOTION TO COMPEL  

  

I, Adam Hosmer-Henner, hereby declare as follows: 

1. I am an attorney licensed to practice law in the State of Nevada, a partner in the 

law firm of McDonald Carano LLP, and counsel for Plaintiff Hillary Schieve (“Schieve”).  

2. I respectfully submit this declaration in support of Schieve’s Motion to Compel. I 

am familiar with all of the facts and circumstances herein, and, if called upon to do so, I can and 

will testify competently to these facts.  
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3. Schieve’s Complaint was filed on December 15, 2022.  

4. Between December 15, 2022 and January 13, 2022, Schieve made repeated 

attempts at service upon Defendant David McNeely (“McNeely) but was unable to personally 

serve McNeely.  

5. After repeated unsuccessful service attempts for 5 Alpha Industries, LLC, Schieve 

served this defendant via the Nevada Secretary of State. The deadline for 5 Alpha Industries, LLC 

to answer the Complaint expired on January 30, 2023 and thus far, 5 Alpha Industries, LLC has 

failed to appear without excuse.  

6. After the Court granted Schieve’s Ex Parte Motion for Leave to Issue Subpoenas 

on January 20, 2023, McNeely and 5 Alpha Industries were served on January 23, 2023 with the 

subpoenas duces tecum (“Subpoenas”) that were attached to the Ex Parte Motion for Leave to 

Issue Subpoenas.  

7. On January 25, 2023, I received a letter from Brian Hardy of Marquis Aurbach in 

which he objected to the Subpoenas on the basis that they called for the disclosure of “confidential 

trade secret information protected under Nevada law.” Mr. Hardy’s letter made various other 

comments and statements that were not specific objections to the Subpoenas.  

8. On January 27, 2023, Mr. Hardy and I participated in a telephonic meet-and-confer 

wherein Mr. Hardy reiterated his objections and continued to refuse to produce documents that 

identified Defendants’ client. During this meet-and-confer, Mr. Hardy identif ied his clients solely 

as McNeely and 5 Alpha Industries, LLC and stated that he was not representing Defendants’ 

client. The parties were unable to resolve this dispute without court assistance.  

 Dated: February 2, 2023 

       
 /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner 
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2645 
Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
rgormley@wwhgd.com  
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
bllewellyn@wwhgd.com 
Jonathan J. Winn, Esq. 
Nevada Bar No. 12896 
jwinn@wwhgd.com 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
T: (702) 938-3838 
F: (702) 938-3864 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
  

 

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

HILLA RY SCHIEVE, an individual, 
 
  Plaintiff , 
 
v. 
 
DAVID MCNEELY, an individual; 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited liability company, and DOES I 
through X, and ROES I through X, inclusive, 
 
  Defendants. 

Case No. CV22-02015 
Dept. No. D15 
 
 
DEFENDANTS DAVI D MCNEELY AND 
5 ALPHA IND USTRIES, LLC�¶S 
OPPOSIT ION TO PLAINTI FF�¶S 
MOTION T O COMPEL  AND 
COUNTERMOTION FOR PROTECTIVE  
ORDER  
 
 

 

Defendants David McNeely and 5 Alpha Industries, LLC (�³5 Alpha� )́ (collectively 

�³Defendants� )́ submit this Opposition to Plaintiff �¶s Motion to Compel and Countermotion for 

Protective Order based on the following Memorandum of Points and Authorities, the papers and 

pleadings on file herein, and any oral argument that the Court elects to entertain. 

 

 

 

F I L E D
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9515756 : csulezic
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MEMORANDUM OF POINTS AND AUTHORIT IES 

I. INTRODUCTIO N 

In this case, �3�O�D�L�Q�W�L�I�I�¶�V���F�O�D�L�P�V���D�U�H���E�D�V�H�G���R�Q���'�H�I�H�Q�G�D�Q�W�V�¶���X�V�H���R�I���D���*�3�6���G�H�Y�L�F�H���W�R���P�R�Qitor the 

�O�R�F�D�W�L�R�Q���R�I���3�O�D�L�Q�W�L�I�I�¶�V���Y�H�K�L�F�O�H���D�V���S�D�U�W���R�I���D�Q���L�Q�Y�H�V�W�L�J�D�W�L�R�Q���L�Q�W�R��Plaintiff . Defendant McNeely is a 

li censed private investigator in the State of Nevada and owner of 5 Alpha. Plaintiff  has not alleged 

that the use of the device was prohibited by Nevada law�² nor was it.  

In the Motion, Plaintiff  seeks an order compell ing Defendants to produce documents 

sufficient to identify the client(s) who hired Defendants to investigate Plaintiff , referred to herein as 

the Confidential Client(s). This dispute is taking place pre-discovery pursuant to a previously 

granted ex parte motion that allowed Plaintiff  to serve Defendants with both process and a 

subpoena. Defendants have filed a motion to dismiss, which remains pending.  

As shown below, the identity of the client(s) who hired Defendants to investigate Plaintiff  is 

protected and confidential information under NRS 648.200 and NRS 49.325. The information 

implicates important competing interests. On the one hand, there are �'�H�I�H�Q�G�D�Q�W�V�¶���L�Q�W�H�U�H�V�Ws to honor 

the confidentiali ty expectations of their client, comply with Nevada law, and to be able to continue 

to make a li ving as a private investigator because the business repercussions of disclosing a cli ent 

identity would li kely be ruinous for his private investigation practice. On the other hand, there is 

�3�O�D�L�Q�W�L�I�I�¶s interest in pursuing claims against the Confidential Client(s).  

Given this, the issue is when and how such confidential information should be disclosed and 

used, or, if there is any way to render such disclosure unnecessary. �3�O�D�L�Q�W�L�I�I�¶�V��proposed outcome�²

immediate and public disclosure�² is not the answer. As detailed below, better alternatives exist. For 

instance, as is typical in trade secret li tigation, discovery could be phased to determine whether 

�3�O�D�L�Q�W�L�I�I�¶�V���F�O�D�L�P�V���D�J�D�L�Q�V�W���'�H�I�H�Q�G�D�Q�W�V���K�D�Y�H���P�H�U�L�W�����,�I���W�K�H���F�O�D�L�P�V���D�J�D�L�Q�Vt Defendants do not have merit, 

there is no need for the disclosure of the confidential information. Fortunately, there is no rush to 

make this determination given the early stages of this matter.  
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At bottom, the crux of the Motion is whether a private investigator should be compelled to 

produce confidential information that could be ruinous to his or her business prior to even having an 

opportunity to test the allegations in a complaint. At this juncture, the interests of justice warrant 

patience and further development of the facts, not a rush to judgment or disclosure.  

II.  BACKGROUND 

A. Defendants 

Defendant David McNeely is a li censed private investigator in the State of Nevada. (See Ex. 

1 (McNeely Decl. at ¶ 3)). McNeely has operated as a li censed private investigator in the State of 

Nevada since 2019. (See id. at ¶ 4). McNeely is the owner of 5 Alpha. (See id. at ¶ 5). 5 Alpha is a 

business offering private investigator services. (See id. at ¶ 6). McNeely is the only li censed private 

investigator associated with 5 Alpha. (See id. at ¶ 7).  

In serving as a private investigator, McNeely takes significant precautions to maintain the 

confidentiali ty of the identity of his clients and the information obtained as part of his 

investigations. (See id. at ¶ 8). For instance, he utili zes encrypted storage devices, takes steps to 

minimize and reduce records containing confidential information, and does not share such 

information outside of the business.  (See id. at ¶ 9). With respect to the identity of the client(s) who 

hired 5 Alpha to investigate Plaintiff , McNeely acted consistent with these precautions to maintain 

the confidentiali ty of the client(s)�¶ identity. (See id. at ¶ 10).  

Based on his experience in the industry, understanding of client expectations, the size of the 

Reno community, and the publicity associated with this lawsuit, McNeely reasonably believes that 

if he discloses the identity of the client(s) who hired 5 Alpha to investigate Plaintiff , that he and 5 

Alpha will  face significant negative business repercussions, including losing current clients and 

being unable to obtain new clients, which could be ruinous for 5 Alpha and his practice as a private 

investigator. (See id. at ¶ 11). 

B. Procedural History 

On December 15, 2022, Plaintiff  filed the Complaint, asserting eight causes of action against 

Defendants: (1) invasion of privacy �± intrusion upon seclusion; (2) invasion of privacy �± public 

disclosure of private facts; (3) violation of NRS Chapter 200, anti-doxxing; (4) negligence and 
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negligence per se; (5) trespass; (6) civi l conspiracy; (7) aiding and abetting; and (8) declaratory 

relief. (See Complaint, filed 12/15/22).  

 On January 13, 2023, Plaintiff  moved ex parte for leave to issue subpoenas to Defendants 

seeking documents suff icient to identify the individual or entity that hired Defendants to investigate 

Plaintiff . (See Ex Parte Motion for Leave to Issue Subpoenas, filed 01/13/23). Specifically, the 

subpoenas to McNeely and 5 Alpha both sought the following: 

Produce documents, including but not limited to engagement 
agreements, contracts, invoices, or payments, sufficient to identify 
each and every individual or entity that hired David McNeely 
and/or 5 Alpha Industries, LLC to conduct surveil lance upon 
Hill ary Schieve, to track Hill ar�\���6�F�K�L�H�Y�H�¶�V���O�R�F�D�W�L�R�Q�����R�U���W�R���W�D�N�H���D�Q�\��
other action with respect to Hillary Schieve. 
 
 

(See id.). A week later, on January 20, 2023, the Court granted the ex parte motion. (See Order 

Granting Motion for Leave to Issue Subpoenas, filed 01/20/23).  

On January 23, 2023, Plaintiff  served process and the subpoenas on McNeely. (See Af fidavit 

of Service, fi led 01/24/23). Two days later, counsel for Defendants objected to the subpoenas. 

Counsel for the parties met and conferred on January 27, 2023. On February 2, 2023, Plaintiff  fil ed 

the instant Motion to Compel.  

Since the Motion was filed, on February 13, 2023, Defendants moved to strike certain 

allegations in the Complaint and dismiss certain causes of action and claims for relief in the 

Complaint. (See Defendants David McNeely and �����$�O�S�K�D���,�Q�G�X�V�W�U�L�H�V�����/ �/�&�¶�V���0�R�W�L�R�Q���W�R���6�W�U�L�N�H���D�Q�G��

Motion to Dismiss, filed 02/13/23). That motion remains pending.1  

III.  LEGAL  STANDARD 

Unless otherwise limited by order of the court, parties �P�D�\���R�E�W�D�L�Q���G�L�V�F�R�Y�H�U�\���U�H�J�D�U�G�L�Q�J���³�D�Q�\��

nonprivi leged matter that is relevan�W���W�R���D�Q�\���S�D�U�W�\�¶�V���F�O�D�L�P�V���R�U���G�H�I�H�Q�V�H�V�´���D�Q�G���³�S�U�R�S�R�U�W�L�R�Q�D�O���W�R���W�K�H��

needs of the case, considering the importance of the issues at stake in the action, the amount in 

 

1 In the Motion, Plaintiff makes various accusations regarding service of process. Defendants dispute 
these accusations. 5 Alpha also disputes the sufficiency of the alleged service of process upon it through the 
Nevada Secretary of State. That said, these issues are immaterial to the instant Motion and the parties 
ultimately agreed in good faith that both Defendants could and would respond to the Complaint by February 
13, 2023, which happened thro�X�J�K���'�H�I�H�Q�G�D�Q�W�V�¶���0�R�W�L�R�Q���W�R���6�W�U�L�N�H���D�Q�G���0�Rtion to Dismiss.   
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controversy, the partie�V�¶���U�H�O�D�W�L�Y�H���D�F�F�H�V�V���W�R���U�H�O�H�Y�D�Q�W���L�Q�I�R�U�P�D�W�L�R�Q�����W�K�H���S�D�U�W�L�H�V�¶���U�H�V�R�X�U�F�H�V�����W�K�H��

importance of the discovery in resolving the issues, and whether the burden or expense of the 

proposed discovery ou�W�Z�H�L�J�K�V���L�W�V���O�L�N�H�O�\���E�H�Q�H�I�L�W���´���1�5�&�3���������E������������ 

Under NRCP 26(c), a court may, for good cause, issue an order that, inter alia, forbids 

certain d�L�V�F�R�Y�H�U�\�����O�L�P�L�W�V���F�H�U�W�D�L�Q���G�L�V�F�R�Y�H�U�\�����R�U���U�H�T�X�L�U�H�V���W�K�D�W���³�D���W�U�D�G�H���V�H�F�U�H�W���R�U���R�W�K�H�U���F�R�Q�I�L�G�H�Q�W�L�D�O��

research, development, or commercial information not be revealed or be revealed only in a specified 

�Z�D�\����́��1�5�&�3���������F�������������/�L�N�H�Z�L�V�H�����X�Q�G�H�U���1�5�&�3���������F�����������%�����L�������D���S�D�U�W�\ may move to quash or modify 

�D���V�X�E�S�R�H�Q�D���V�H�H�N�L�Q�J���³�D���W�U�D�G�H���V�H�F�U�H�W� �́��R�U���R�W�K�H�U���F�R�Q�I�L�G�H�Q�W�L�D�O���L�Q�I�R�U�P�Dtion. In addition, in furtherance of 

�W�K�H���³�L�Q�W�H�U�H�V�W�V���R�I���M�X�V�W�L�F�H��� �́��D��court may order discovery to be performed in a certain sequence. NRCP 

26(d).  

IV.  ARGUMENT 

A. The Identit y Of The Client(s) Who Hired Defendants To Investigate Plaintif f Qualifies 
As Protected And Confidential Information.  
 
 
Under Nevada law, both NRS 648.200 and NRS 49.325 provide protection for the identity 

of the Confidential Client(s). 

1. NRS 648.200 protects the identit y of the Confidential Cli ent(s). 

NRS Chapter 648 governs the li censing and practice of private investigators in the State of 

Nevada. NRS 648.200 protects information acquired by private investigators related to their 

services by making it unlawful for the private investigator to divulge such information, except at the 

direction of the employer or client for whom the information was obtained. Specif ically, the statute 

provides the following: 

It is unlawful for any li censee or any registered employee or other 
employee, security guard, officer or member of any licensee: 
 
      1.  To divulge to anyone, except as he or she may be so 
required by law to do, any information acquired by him or her 
except at the direction of the employer or client for whom the 
information was obtained. 
 
      2.  To make a false report to his or her employer or client. 
 

NRS 648.200. 
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 The Nevada Supreme Court examined the protection afforded by this statute in DeChant v. 

State, 116 Nev. 918, 926, 10 P.3d 108, 113 (2000). There, a party argued that the statute created an 

absolute privilege precluding the disclosure of any information that fell  under the statute. Id. The 

Court di�V�D�J�U�H�H�G�����U�H�D�V�R�Q�L�Q�J���W�K�D�W���W�K�H���F�D�Y�H�D�W���³�H�[�F�H�S�W���D�V���K�H���R�U���V�K�H���P�D�\���E�H���V�R���U�H�T�X�L�U�H�G���E�\���O�D�Z����́��P�H�D�Q�V��

that a �G�L�V�W�U�L�F�W���F�R�X�U�W���K�D�V���³�G�L�V�F�U�H�W�L�R�Q���W�R���F�R�P�S�H�O���G�L�V�F�O�R�V�X�U�H���R�I���G�R�F�X�P�H�Q�W�V���>�W�K�D�W���I�D�O�O���X�Q�G�H�U���W�K�H statute] 

that are relevant to trial and not covered by any other privileg�H��� �́�Id. 

 In exercising this discretion, a court should strike a balance between the interests for and 

against disclosure. See Quinlan v. Ohio Dep't of Com., Div. of Consumer Fin., 678 N.E.2d 225, 230 

(Ohio App. 1996); see also Saini v. In'l Game Tech., 434 F. Supp. 2d 913, 919 (D. Nev. 2006) 

���Q�R�W�L�Q�J���W�K�D�W���³�>�G�@�L�V�F�O�R�V�X�U�H���R�I���Q�R�Q-trade secret confidential information is similarly recognized as a 

�V�H�U�L�R�X�V���K�D�U�P�´������ 

 Here, under the plain language of NRS 648.200, the identity of the client(s) who hired 

Defendants to investigate Plaintiff  constitutes confidential information because the identity quali fies 

as �³any information acquired by [the investigator].�  ́ NRS 648.200(1). Other courts interpreting 

similar statutes have found that the identity of a client falls within the scope of information 

protected by such statutes. See Ravary v. Reed, 415 N.W.2d 240, 244 (Mich. App. 1987) 

(concluding that disclosure of the identity of the client would be tantamount to disclosure of the 

substance of confidential communications because the confidential information is that client�¶s 

desire to obtain information about the plaintiff ). 

 Plaintiff  points to Flynn v. Superior  Ct., 67 Cal. Rptr. 2d 491 (Cal. App. 1997) to argue 

otherwise. (See Mot. at 4). The reasoning in Flynn, however, is readily distinguishable. There, the 

Cali fornia court determined that the identity of the client did not fall  within the scope of the statute. 

Id. at 492. The Cali fornia statute featured language similar to NRS 648.200, providing in pertinent 

part: �³[the investigator] . . . shall  not divulge to any other person, except as he or she may be 

required by law so to do, any information acquired by him or her except at the direction of the 

employer or client for whom the information was obtained.�  ́ Id. The Cali fornia court used the 

phrase �³for whom the information was obtained,�  ́which modifies the definition of the �³employer or 

client,�  ́ to limit the scope of the phrase �³information acquired.�  ́ Id. at 493. As such, the court 
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concluded that the identity of the client is not information �³acquired for the client�  ́and, thus, does 

not fall  within the statute. Id. The court further based its conclusion on the reasoning that �³it is 

inconceivable the Legislature intended to enact a privilege whereby the li censee could refuse to 

identify a client or employer [even in response to a court order] thereby potentially shielding the 

employer from any responsibili ty or liability.�  ́Id. at 494.  

Under Nevada law, the reasoning in Flynn is not applicable. To start, under the plain 

language of NRS 648.200, the phrase �³any information acquired by him�  ́ is not so narrow as to 

preclude the identity of the client. Also, it defies a plain language reading to limit the phrase �³any 

information acquired by him�  ́with the modifying clause at the end that serves only to modify the 

last antecedent�² �³employer or client.�  ́See Valenti v. State, Dep't of Motor Vehicles, 131 Nev. 875, 

880, 362 P.3d 83, 86 (2015) (providing that Nevada recognizes the �³last antecedent rule of statutory 

construction,�  ́ which provides that a modifier likely relates back to the antecedent immediately 

proceeding it).  

Moreover, common sense dictates that when it comes to the private investigator-client 

relationship, there is generally no information that is more sensitive than the identity of the client 

who hired the private investigator. Plainly stated, it would be absurd for that critical information to 

fall  outside the scope of the statute. See Young v. Nevada Gaming Control Bd., 136 Nev. 584, 586, 

473 P.3d 1034, 1036 (2020) (providing that statutes should be interpreted to avoid absurd results or 

results that were clearly not intended); Welfare Div. of State Dep�¶t of Health, Welfare & Rehab. v. 

Washeo Cnty. Welfare Dep�¶t, 88 Nev. 635, 638, 503 P.2d 457, 459 (1972) (�³The entire subject 

matter and the policy of the law may also be involved to aid in its interpretation, and it should 

always be construed so as to avoid absurd results.� )́.  

In addition, the Cali fornia court�¶s concern that the Legislature did not intend to preclude 

discovery of the client does not apply in Nevada. In DeChant, the Nevada Supreme Court already 

held that such information could be discoverable pursuant to a court order. 116 Nev. at 926, 10 P.3d 

at 113.  
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Thus, the Court should conclude that NRS 648.200 protects the identity of the client(s) that 

hired Defendants to investigate Plaintiff .2 

2. NRS 49.325 protects the identit y of the Confidential Cli ent(s).   

 NRS 49.325 provides a privilege for trade secrets if  �³�W�K�H��allowance of the privilege will  not 

tend to conceal f�U�D�X�G���R�U���R�W�K�H�U�Z�L�V�H���Z�R�U�N���L�Q�M�X�V�W�L�F�H��� ́NRS 49.325(1). Specifi cally, the statute provides 

the following: 

1.  A person has a privilege, which may be claimed by the 
�S�H�U�V�R�Q���R�U���W�K�H���S�H�U�V�R�Q�¶�V���D�Jent or employee, to refuse to disclose and 
to prevent other persons from disclosing a trade secret owned by 
him or her, if the allowance of the privilege will  not tend to 
conceal fraud or otherwise work injustice. 

 
2.  When disclosure is directed, the judge shall  take such 

protective measure as the interests of the holder of the privilege 
and of the parties and the furtherance of justice may require. 

 
NRS 49.325.  

 In Ne�Y�D�G�D�����D���W�U�D�G�H���V�H�F�U�H�W���L�V���E�U�R�D�G�O�\���G�H�I�L�Q�H�G���D�V���³�L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���µ�G�H�U�L�Y�H�V���L�Q�G�H�S�H�Q�G�H�Q�W��

economic value, actual or potential, from not being generally known to, and not being readily 

ascertainable by proper �P�H�D�Q�V���E�\���W�K�H���S�X�E�O�L�F���¶���D�V���Z�H�O�O���D�V���L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���µ�L�V���W�Ke subject of efforts 

that are reasonable under the circumstances to maintain its secrecy���¶� �́�Finkel v. Cashman Pro., Inc., 

128 Nev. 68, 74, 270 P.3d 1259, 1264 (2012) (quoting NRS 600A.030(5)(a)-(b)).  

 Whether information constitutes a trade secret is typically a question of fact. Finkel, 128 

Nev. at 74, 270 P.3d at 1264. The factors to consider in making this determination generally 

include: (1) the extent to which the information is known outside of the business and the ease or 

diff iculty with which the acquired information could be properly acquired by others; (2) whether the 

information was confidential or secret; and (3) the extent and manner in which the employer 

guarded the secrecy of the information. Id.  

 In Finkel, the Court affirmed the district c�R�X�U�W�¶�V���F�R�Q�F�O�X�V�L�R�Q���W�K�D�W���F�H�U�W�D�L�Q���L�Q�I�R�U�P�D�W�L�R�Q����

including customer identities were trade secrets. Id. The Court reasoned that the information was 

not known outside the company and the company implemented measures to maintain the 

 

2 Defendants anticipate seeking a protective order at a later time related to any other information or 
documents that would fall within the scope of NRS 648.200.  
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confidentiali ty of the information. Id. Likewise, other courts have concluded that client li sts 

constitute trade secrets where the owner of the list has taken reasonable precautions to protect the 

secrecy of the li st�¶s contents and the li st does not embody information that is readily ascertainable 

through public sources. See, e.g., Fred Siegel Co., L.P.A. v. Arter &  Hadden, 707 N.E.2d 853, 862 

(Ohio 1999); Radiology Servs., P.C. v. Hall, 780 N.W.2d 17, 26 (Neb. 2010). 

 Here, the identity of the Confidential Client(s) quali fies as a trade secret under Nevada law. 

To begin, the identity of the Confidential Client(s) derives independent economic value from not 

being generally known in at least two ways. One, the Confidential Client(s) could be recruited by 

competing private investigators. Two, and more importantly, revealing the identity of the 

Confidential Client(s) could and likely would be ruinous to 5 Alpha�¶s business and McNeely�¶s 

private investigation practice. Clients of private investigators expect confidentiali ty. Indeed, that is 

the entire business model upon which the private investigation industry is based. Said another way, 

for a private investigator, client confidentiali ty is the Coca-Cola formula or the Google search 

algorithm.   

In addition, there is no question that Defendants have taken significant measures to maintain 

the confidentiali ty of the identity of the Confidential Client(s) and the identity of the Confidential 

Client(s) is not readily ascertainable through public sources. Looking to the Finkel criteria, the 

identity of the Confidential Client(s) is not known outside of the business and there is no way to 

acquire it except through Court ordered disclosure. Next, the information is confidential and secret. 

Indeed, as discussed above, the information is designated as confidential by statute. Lastly, as 

detailed in the Declaration of David McNeely (Ex. 1), Defendants have taken significant measures 

to safeguard the information. Thus, the identity of the Confidential Client(s) is protected 

information under NRS 49.325. 

 In th�H���0�R�W�L�R�Q�����3�O�D�L�Q�W�L�I�I�¶�V���D�U�J�X�P�H�Q�W�V���W�R���W�K�H���F�R�Qtrary are not persuasive. Plaintiff  spends much 

eff �R�U�W���D�U�J�X�L�Q�J���W�K�D�W���S�U�L�Y�D�W�H���L�Q�Y�H�V�W�L�J�D�W�R�U�V���G�R���Q�R�W���K�D�Y�H���D�Q���³�D�E�V�R�O�X�W�H���S�U�L�Y�L�O�H�J�H� �́��W�R���V�K�L�H�O�G���W�K�H���L�G�H�Q�W�L�W�\���R�I��

their clients or work through the trade secret privilege. (See Mot. at 4:26-27 and 7-8). Yet, while 

trade secret protection may not provide an �³�D�E�V�R�O�X�W�H�´���Srivilege, that does not mean that the 
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information should just be casually disclosed. As detailed below, there are better alternative options 

for how to handle the information than the relief requested by Plaintiff �¶s Motion.    

 Plaintiff  further argues tha�W���³�W�K�H���L�G�H�Q�W�L�W�\���R�I���D���V�L�Q�J�O�H���F�O�L�H�Q�W���L�V���Q�R�W���D���S�U�R�W�H�F�W�D�E�O�H���W�U�D�G�H���V�H�F�U�H�W���´��

(See Mot. at 5-6). Yet, this argument lacks merit. None of the cases cited by Plaintiff  have anything 

to do with the circumstances presented here because they do not concern the unique relationship 

between a private investigator and client.  

 At bottom, the identity of the client(s) who hired Defendants to investigate Plaintiff  satisfies 

all  the criteria for the protection afforded trade secrets under NRS 49.325. 

 For these reasons, the Court should conclude that the identity of the client(s) who hired 

Defendants to investigate Plaintiff  quali fies as protected and confidential information under both 

NRS 648.200 and NRS 49.325.3 

B. It Would Be Inappropriate And Premature To Order  At  This Time The Disclosure Of 
The Identit y Of The Client(s) Who Hired Defendants To Investigate Plaintif f, I f At All .   
 
 

 The question presented by Plaintiff �¶s Motion�² whether, at this time, the Court should order 

Defendants to reveal the identity of the Confidential Client(s)�² is an important one given the 

competing interests. Under the protection afforded this information by both NRS 648.200 and NRS 

49.325, the balancing of these interest�V���F�R�P�H�V���G�R�Z�Q���W�R���W�K�H���&�R�X�U�W�¶�V���G�L�V�F�U�H�W�L�R�Q����See DeChant, 116 

Nev. at 926-27, 10 P.3d at 113 (affording the Court discretion under NRS 648.200) and NRS 49.325 

(providing that a person has a privilege to refuse to disclose a trade secret unless the privilege wil l 

�W�H�Q�G���³�W�R���F�R�Q�F�H�D�O���I�U�D�X�G���R�U���R�W�K�H�U�Z�L�V�H���Z�R�U�N���L�Q�M�X�V�W�L�F�H� �́�; see also The Sedona Conference, Commentary 

 

3 In addition, it should be noted that even if the Court concludes that the identity of the Confidential 
Client(s) does not fall within the scope of NRS 648.200 or NRS 49.325 (which it should not), the identity of 
the Confidential Client(s) still constitutes confidential information that warrants the special protection 
discussed in Section IV. B. below. For instance, NRCP 26(c)(1)(G) specifically recognizes that information 
can be either a �³trade secret�  ́or �³confidential . . . commercial information.�  ́See Saini, 434 F. Supp. 2d at 919 
���Q�R�W�L�Q�J���W�K�D�W���³�>�G�@�L�V�F�O�R�V�X�U�H���R�I���Q�R�Q-trade secret confidential information is similarly recognized as a serious 
�K�D�U�P�´��; Roboserve, Ltd. v. Tom's Foods, Inc., 940 F.2d 1441, 1456 (11th Cir. 1991) (providing that 
information �³may be considered confidential in the context of a business relationship without rising to the 
level of a trade secret� )́; Miles v. Boeing Co., ���������)���5���' �������������������������(���'�����3�H�Q�Q�������������������³�7�K�H���V�X�E�M�H�F�W���P�D�W�W�H�U���R�I��
confidential business information is broad, including a wide variety of business �L�Q�I�R�U�P�D�W�L�R�Q���´��; In re Aqua 
Dots Prod. Liab. Litig., �����������:�/ ���������������������D�W���
�������1���' �����,�O�O�����-�X�Q�H�������������������������³matters whose disclosure would 
affect defendants with their respective competitors or in conjunction with the day-to-day operation of their 
business, wa�U�U�D�Q�W���S�U�R�W�H�F�W�L�R�Q���´���� 
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on Protecting Trade Secrets in Litigation About Them, 23 Sedona Conf. J. 741, 793 (2022) 

(providing in Principle 5 that �³a court does not need to make a conclusive determination as to 

whether a party�¶s information quali fies as a trade secret before ordering appropriate protections. 

Instead, the court should determine whether that party has credibly identified the existence of a 

trade secret, making a particularized finding regarding the specifi c information that is subject to 

protection� )́. 

 Further, even when disclosure is appropriate, proper protection must be put in place. Under 

�1�5�6�������������������³�>�Z�@�K�H�Q���W�K�H���G�L�V�F�O�R�V�X�U�H���L�V���G�L�U�H�F�Wed, the judge shall  take such protective measure as the 

interests of the holder of the privilege and of the parties an�G���W�K�H���I�X�U�W�K�H�U�D�Q�F�H���R�I���M�X�V�W�L�F�H���P�D�\���U�H�T�X�L�U�H��� �́�

�1�5�6�������������������������8�Q�G�H�U���1�5�6���������$�������������³�W�K�H���F�R�X�U�W���V�K�D�O�O���S�U�H�V�H�U�Y�H���W�K�H���V�H�F�U�H�F�\���R�I���D�Q���D�O�O�H�J�H�G���W�U�D�G�H��

secret by �U�H�D�V�R�Q�D�E�O�H���P�H�D�Q�V���´���L�Q�F�O�X�G�L�Q�J���J�U�D�Q�W�L�Q�J���S�U�Rtective orders, holding hearings in camera, 

sealing recor�G�V�����³�>�G�@�H�W�H�Umining the need for any information related to the trade secret before 

�D�O�O�R�Z�L�Q�J���G�L�V�F�R�Y�H�U�\���´���D�Q�G���R�W�K�H�U���S�U�R�W�H�F�W�L�Y�H���P�H�D�V�X�U�H�V�����1�5�6���������$��������; see also NRCP 26(c)(1). 

 Yet, the reali ty is, when it comes to whether the Court should order the disclosure of the 

identity of the Confidential Client(s), and, if so, what protections should be put in place, insufficient 

�L�Q�I�R�U�P�D�W�L�R�Q���L�V���D�Y�D�L�O�D�E�O�H���W�R���J�X�L�G�H���W�K�H���&�R�X�U�W�¶�V���G�H�W�H�U�P�L�Q�D�W�L�R�Q. As explained below, it would be 

fundamentally unfair and improper for the Court to order the disclosure of the identity of the 

Confidential Client(s) at this time based purely on unsubstantiated allegations. Rather, the Court 

should allow phased discovery to pro�F�H�H�G���W�R���W�H�V�W���W�K�H���P�H�U�L�W���R�I���3�O�D�L�Q�W�L�I�I�¶�V���F�O�D�L�P�V���D�J�D�Lnst Defendants. 

Alternatively, to the extent that the Court does not wish to phase discovery, other options are 

available. Lastly, it should be noted that this decision need not be made at this early juncture.   

1. The Court  should not order  at this time the disclosure of the identit y of the 
Confidential Cli ent(s).  
 
 

 Plaintiff  seeks the immediate disclosure of the identity of the Confidential Client(s). In fact, 

Plaintiff  sought this relief through an ex parte motion well  before the opening of discovery.   

 �<�H�W�����G�H�V�S�L�W�H���3�O�D�L�Q�W�L�I�I�¶�V���Uush to learn this information, it cannot be ignored that the basis upon 

which Plaintiff  seeks to discover this confidential information is unsubstantiated allegations. For 

instance, �3�O�D�L�Q�W�L�I�I���K�L�Q�J�H�V���K�H�U���F�O�D�L�P�V���R�Q���W�K�H���D�O�O�H�J�D�W�L�R�Q���W�K�D�W���'�H�I�H�Q�G�D�Q�W�V���³�W�U�H�V�S�D�V�V�H�G���R�Q���6�F�K�L�H�Y�H�¶�V 
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�S�U�L�Y�D�W�H���S�U�R�S�H�U�W�\�´���W�R���L�Q�V�W�D�O�O���W�K�H���*�3�6���G�H�Y�L�F�H������See Complaint at ¶ 11). But, based on publicly 

available reports, it appears that the Sparks Police Department concluded the opposite.4  

In short, it would be fundamentally unfair and improper for Defendants to have to disclose 

confidential information that could be ruinous to their business based on unsubstantiated 

allegations. Fortunately, there are other options, as discussed below.  

2. The Court  should order  discovery to proceed in phases to test the mer it of 
�3�O�D�L�Q�W�L�I�I�¶�V���F�O�D�L�P�V���D�J�D�L�Q�V�W���' efendants before order ing the disclosure of the 
identit y of the Confidential Cli ent(s).  
 

  Here, one way to balance the competing interests at stake would be to phase discovery. See 

NRCP 26(d) (providing that �³in the interests of justice�  ́the Court may order discovery to �³be used 

in any sequence� )́. This approach is consistent with NRS 600A.070(4), which envisions the 

preservation of confidential information by �³[d]etermining the need for any information related to 

the trade secret before allowing discovery,�  ́ and NRCP 26(c)(1)(G), which instructs courts to 

implement measures to limit the disclosure of confidential information. 

In situations of this nature, phased discovery is not unusual. Courts regularly phase 

discovery to protect trade secrets and confidential information.  For instance, in M-I LLC v. Stelly, 

the Southern District of Texas conducted discovery in �³two phases.�  ́733 F. Supp. 2d 759, 800 (S.D. 

Tex. 2010). The �³first phase was to include discovery of all  matters �µexclusive of trade secrets.�¶�  ́Id. 

Af ter the fi rst phase, the defendants were �³allowed to depose certain M-I engineers in order to 

obtain more detail as to the trade secret theft at issue.�  ́Id. Following the depositions, �³the case was 

to proceed to a second round of discovery where �µtrade secret information would be disclosed�¶ 

pursuant to the agreed protective order.�  ́Id. As explained in the case, this approach was utili zed to 

give the defendant the opportunity to contest the claims and show that no trade secrets would have 

to be disclosed. See id; see also Microwave Rsch. Corp. v. Sanders Assocs., Inc., 110 F.R.D. 669, 

674 (D. Mass. 1986) (finding that �³before a plaintiff  is entitled to the type of broad discovery into a 

 

4 (See Ex. 2 (Gormley Decl.) (authenticating Ex. 3); Ex. 3 (Bob Conrad, VIDEO: Private 
investigator says tracking Reno mayor with GPS unit was �µnothing personal,�¶ This Is Reno (Jan. 29, 2023), 
available at https://thisisreno.com/2023/01/video-private-investigator-says-tracking-reno-mayor-with-gps-
unit-was-nothing-personal/ (last accessed on February 15, 2023))) (reporting that the Sparks police 
determined that the GPS device was not placed on Plaintiff�¶s vehicle at a private setting). 
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defendant�¶s trade secrets, it must show that other evidence which it has gathered through discovery 

provides a substantial factual basis for its claim�  ́and that the plaintiff  there failed to make such a 

showing); Henderson v. Prop. & Cas. Ins. Co. of Hartford, No. 2:12-CV-00149-KJD, 2012 WL 

3730533, at *5 (D. Nev. Aug. 28, 2012) (granting motion for discovery to be conducted in phases 

where defendant sought to avoid the potentially needless disclosure of confidential information 

before dispositive motions were decided). 

In fact, this approach more closely aligns with the typical approach of fil ing a complaint, 

performing discovery, and seeking leave to amend to add an additional defendant and/or claims 

prior to the deadline to amend pleadings, as opposed to the ex parte approach attempted by Plaintiff  

here. 

 Consistent with the foregoing, the first phase of discovery here would fo�F�X�V���R�Q���3�O�D�L�Q�W�L�I�I�¶�V��

claims against Defendants and Defendants�¶ defenses, including how the investigation transpired and 

Pl�D�L�Q�W�L�I�I�¶�V���G�D�P�D�J�H�V�����L�I���D�Q�\�� Defendants would then have an opportunity to move for summary 

judgment.  If Pl�D�L�Q�W�L�I�I�¶�V���F�O�D�L�P�V���D�J�D�L�Q�V�W���'�H�I�H�Q�G�D�Q�W�V���F�D�Q�Q�R�W���V�X�U�Y�L�Y�H���V�X�P�P�D�U�\���M�X�G�J�P�H�Q�W following the 

first phase, then there is no need for the disclosure of the identity of the Confidential Client(s) 

because liability against the Confidential Client(s) necessarily depends on the merit of Plaintiff �¶s 

claims against Defendants.   

If  summary judgment were denied, then the door would open to the second phase of 

discovery: the disclosure of the identity of the Confidential Client(s), subject to proper protections, 

�D�Q�G���I�D�F�W�V���D�Q�G���L�Q�I�R�U�P�D�W�L�R�Q���U�H�O�D�W�H�G���W�R���3�O�D�L�Q�W�L�I�I�¶�V���W�K�H�R�U�L�H�V���D�J�D�L�Q�V�W���W�K�H��Confidential Client(s) and other 

discovery that was precluded due to the limitations in the first phase.    

3. Alternatively, the Cour t could classify the Confidential Client(s) �D�V���D���³�'�R�H�´��
defendant.  
 
 

 An alternative to phasing discovery would be to order the disclosure of the identity of the 

Confidential Client(s) under an �D�W�W�R�U�Q�H�\���H�\�H�¶�V���R�Q�O�\���G�H�V�L�J�Q�D�W�L�R�Q���Dnd allow discovery to proceed with 

the Confidential Client(s) �D�V���D���³�'�R�H� �́��G�H�I�H�Q�G�D�Q�W, with the opportunity to further consider the 

confidential treatment at a later date and before trial. 
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 This approach would be consistent with established precedent. �³[M]any federal courts, 

including the Ninth Circuit, have permitted parties to proceed anonymously when special 

circumstances justify secrecy.�  ́Does I thru XXIII  v. Advanced Textile Corp., 214 F.3d 1058, 1067 

(9th Cir. 2000); see also Doe No. 1 v. Wynn Resorts Ltd., No. 219CV01904GMNVCF, 2022 WL 

3214651, at *3 (D. Nev. Aug. 9, 2022). In Wynn Resorts, the court explained that such treatment 

seeks to balance the need for anonymity against the general presumption that parties�¶ identities are 

public information and the risk of unfairness to the opposing party and that, given this, pseudonyms 

are appropriate in three situations: (1) when identification creates a risk of retaliatory physical or 

mental harm; (2) when anonymity is necessary to preserve privacy in a matter of a sensitive and 

highly personal nature; and (3) when the anonymous party is compelled to admit his or her intention 

to engage in illegal conduct, thereby risking criminal prosecution. 2022 WL 3214651, at *3.   

 Here, while Defendants are not necessarily in a position to argue the application of these 

criteria to the Confidential Client(s), it is clear that they could be satisfied in this case, given the 

nature of this case and Plaintiff �¶s status as the current Mayor of Reno.   

4. Lastly, the Court need not make a decision at this junctur e.  

The question at issue requires a delicate balancing of various important and competing 

interests. Given these interests and unique procedural considerations, there is no need to rush this 

decision. Plaintiff  is seeking this relief pre-discovery because of subpoenas issued pursuant to an ex 

parte motion. Defendants submit that it would be appropriate to hold the decision in abeyance until 

after resolution of Defendants�¶ motion to dismiss and the parties�¶ Rule 16 case conference.   

In sum, the identity of the client(s) who hired Defendants to investigate Plaintiff  is 

confidential and protected information that implicates several competing and important interests. 

When it comes to whether, when, and how that information should be disclosed, the interests of 

justice dictate patience.   

/// 

/// 

/// 

/// 
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V. CONCLUSION 

Based on the foregoing, Defendants respectfull y request that the Court �G�H�Q�\���3�O�D�L�Q�W�L�I�I�¶�V��

Motion to Compel, �J�U�D�Q�W���'�H�I�H�Q�G�D�Q�W�V�¶���&�R�X�Q�W�H�Umotion for Protective Order, and issue an order 

holding this matter in abeyance and protecting the identity of the client(s) who hired Defendants to 

investigate Plaintiff  until the matter is considered further.  

AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: February 16, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
Brittany M. Llewellyn, Esq. 
Jonathan J. Winn, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC  
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
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CERTI FICA TE OF SERVICE 

 I hereby certify that on the 16th day of February, 2023, a true and correct copy of the 

foregoing D�(�)�(�1�'�$ �1�7�6�� �'�$ �9�,�'�� �0 �&�1�(�( �/ �<�� �$�1�'�� ���� �$�/�3�+�$���,�1�'�8�6�7�5�,�(�6�����/ �/ �&�¶�6��

OPPOSIT ION TO PLAIN TI �)�)�¶�6���0 �2�7�,�2�1 TO COMPEL AND COUNTERMOTION FOR 

PROTECTIVE  ORDER was electronically filed and serv�H�G���R�Q���F�R�X�Q�V�H�O���W�K�U�R�X�J�K���W�K�H���&�R�X�U�W�¶�V��

electronic service system, unless service by another method is stated or noted, to the following: 

Adam Hosmer-Henner, Esq. 
Chelsea Latino, Esq. 
Philip Mannelly, Esq. 
Jane Susskind, Esq. 
McDonald Carano, LLP 
100 W. Liberty St., Tenth Floor 
Reno, NV 89501 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com 
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
Attorneys for Plaintiff Hillary Schieve 
 

 

/s/ Cynthia S. Bowman     
   An employee of WEINBERG, WHEELER, 
 HUDGINS, GUNN & DIAL, LLC 
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EXHIB IT  INDEX 
 

Exhibit  Descr iption Pages 
1 Declaration of David McNeely 2 
2 Declaration of Ryan T. Gormley, Esq. 2 
3 PDF of Online Article, dated January 29, 2023 4 

 

91



EXHIBIT 1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 1 
 
 
 

F I L E D
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9515756 : csulezic
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EXHIBIT 2 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 2  

F I L E D
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9515756 : csulezic
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Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
rgormley@wwhgd.com  
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
bllewellyn@wwhgd.com 
Jonathan J. Winn, Esq. 
Nevada Bar No. 12896 
jwinn@wwhgd.com 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
T: (702) 938-3838 
F: (702) 938-3864 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
  

 

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

HILLA RY SCHIEVE, an individual, 
 
  Plaintiff , 
 
v. 
 
DAVID MCNEELY, an individual; 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited liability company, and DOES I 
through X, and ROES I through X, inclusive, 
 
  Defendants. 

Case No. CV22-02015 
Dept. No. D15 
 
 
DECLARA TION OF RYAN T. 
GORMLEY, ESQ. IN SUPPORT OF 
DEFENDANTS DAVI D MCNEELY AND  
5 ALPHA IND USTRIES, LLC�¶S 
OPPOSIT ION TO PLAINTI FF�¶S 
MOTION T O COMPEL  AND 
COUNTERMOTION FOR PROTECTIVE  
ORDER 
 
 

 

 I, RYAN T. GORMLEY, declare as follows: 

1. I am over the age of 18, have personal knowledge of the matters set forth herein and, 

unless otherwise stated, am competent to testify to the same if called upon to do so. I am an attorney 

licensed to practice law in the State of Nevada, a partner with Weinberg, Wheeler, Hudgins, Gunn 

& Dial, LLC, and counsel for Defendants David McNeely and 5 Alpha Industries, LLC (�³5 Alpha� )́ 

(collectively �³Defendants� )́ in this matter. I submit this declaration in support of Defendants�¶ 

Opposition to Plaintiff �¶s Motion to Compel and Countermotion for Protective Order (�³Opposition� )́. 
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2. Attached to the Opposition as Exhibit 3 is a true and correct copy of the article that it 

purports to be. I accessed and saved the article to PDF on February 15, 2023.  

3. I declare under penalty of perjury under the laws of the United States of America and 

the State of Nevada that the foregoing is true and correct.  

AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: February 16, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
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EXHIBIT 3 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 3 
 

F I L E D
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9515756 : csulezic
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IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
VAUGHN HARTUNG, an individual 
 
  Plaintiffs, 
 
v. 
 
DAVID M CNEELY, an individual, 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited-liability company, and DOES 1 
through X and ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 

Case No.: CV22-02015 
 
Dept. No. 15 

 
 
 

AMENDE D COMPL AINT  
(Jury Trial Dem anded) 

(Exempt from Arbitration – N. A.R. 3 – Declaratory Relief, Amount in Contr oversy) 
 

Plaintiffs Hillary Schieve (“Schieve”) and Vaughn Hartung (“Hartung”) complain and 

allege against David McNeely (“McNeely”), 5 Alpha Industries, LLC (“5 Alpha Industries”), and 

the unnamed co-defendants (collectively “Defendants”) as follows:   
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NATURE OF THE ACTION 

1. In a time of heightened political tumult, the recent revelation of Defendants’ 

actions still managed to shock the conscience. Private investigator David McNeely, at the request 

of a still unidentified third party, surreptitiously installed sophisticated GPS tracking devices on 

Schieve’s and Hartung’s personal vehicles, monitoring their every movement. This intrusive 

conduct is tortious, improper, and unequivocally barred by Nevada law.  

2. Defendants, acting in concert with third parties, trespassed upon Plaintiffs’ vehicles 

and/or private property to install the tracking devices and then received minute-by-minute location 

updates, in a continuous violation of their privacy.  

3. The surveillance on Schieve continued for at least several weeks and continued for 

several months on Hartung. During this period of time, Defendants captured comprehensive 

information about the most private details of Plaintiffs’ liv es such as the times and locations of 

their visits to family members, religious institutions, personal and professional associations, 

and/or medical providers.  

4. Defendants published and disseminated, or caused to be published and 

disseminated, this private information such that it is now publicly available to third parties.  

5. As a result of Defendants’ conduct, a website now exists that shows the public a 

map of hundreds of locations visited by Hartung over a seven-month period.  

6. As a result of Defendants’ conduct, photographs of Schieve were published, as 

were her whereabouts.  

7. Schieve and Hartung, as long-time public servants, were acutely aware of the rise 

in violent attacks on elected officials across the country. Consequently, the discovery that they 

were being tracked caused them severe distress and anxiety.  

/// 

/// 
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8. Schieve, as a female elected official, faces a statistically higher likelihood of threats 

and harassment according to a Princeton University report, increasing the harm from Defendants’  

conduct.1 

9. Defendants’ conduct is especially unacceptable as Hartung’s vehicles were 

frequently used by his wife and daughter. Thus, Defendants’ conduct not only invaded Hartung’s 

individual privacy, but also exposed his entire family to harm and unwarranted monitoring and 

surveillance.  

10. By tracking Plaintiffs, Defendants exposed them and their families to an unjustified 

and unwarranted risk of harassment, stalking, and bodily harm.  

11. Upon information and belief, Defendants not only installed GPS tracking devices 

on Schieve’s and Hartung’s vehicles, but also installed similar tracking devices on the vehicles of 

multiple other prominent community members.    

PARTI ES 

12. Schieve is an individual who is a resident of Washoe County, Nevada, and the 

duly-elected mayor of the City of Reno. Schieve has been elected as Reno’s Mayor three times, 

most recently in 2022.  

13. Hartung is an individual who is a resident of Washoe County, Nevada, and a duly-

elected Washoe County Commissioner. Hartung has represented Washoe County District 4 since 

2012 and currently serves as Chair of the Board of County Commissioners.  

14. Defendant McNeely is an individual who works as a private investigator and is a 

resident of Washoe County, Nevada.  

15. 5 Alpha Industries is a Nevada company that is registered to do business in Nevada 

as a domestic limited-liability company. Its registered agent is located at 2115 Parkway Drive, 

Reno, Nevada 89502.  

 

1 ADL and Princeton’s Bridging Divides Initiative Release New Report Tracking Threats and 
Harassment Against Local Officials, ADL and Bridging Divides Initiative (Oct. 19, 2022), 
https://bridgingdivides.princeton.edu/sites/g/files/toruqf246/files/documents/THDataset_PressRe
lease_19Oct2022.pdf (finding that women officials were targeted 3.4 times more than men). 
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16. There are other persons or entities, whether individuals, corporations, associations, 

or otherwise, who are legally responsible for the acts, omissions, circumstances, happenings, 

and/or the damages or other relief requested by this Complaint. The true names and capacities of 

Does 1 through 10 and Roe Entities 11 through 20, inclusive, are currently unknown to Plaintiffs, 

who sue those defendants by such fictitious names. Plaintiffs intend to amend this Complaint to 

insert the proper names of the Doe and Roe defendants when such names and capacities become 

known to Plaintiffs. 

JURISDICTION AND VENUE  

17. This Court has jurisdiction over this action because the events giving rise to this 

action occurred in Washoe County, Nevada, and Plaintiffs seek recovery of damages in excess of 

$15,000. 

18. Venue is proper in this Court under NRS 13.010. 

GENERAL ALLEGATIONS  

19. McNeely and 5 Alpha Industries, acting on behalf of a presently unidentified third 

party, trespassed on Schieve’s and Hartung’s vehicles and/or private property in order to install  

sophisticated GPS tracking devices on their personal vehicles, without their consent or knowledge.  

20. The GPS tracking devices transmitted constant signals of Plaintiffs’ exact 

locations, regardless of whether the vehicle was on public or private property.  

21. This information was also used to photograph and/or surveil Plaintiffs. 

22. Schieve only discovered her GPS tracking device  by chance when a mechanic 

noticed it while working on Schieve’s personal vehicle.  

23. The tracking and surveillance of Schieve caused her, as it would cause any 

reasonable person, significant fear and distress. The tracking and surveillance has caused Schieve 

to alter her life and routine based on the additional risks Defendants’ actions have created.  

24. Hartung only discovered that GPS tracking devices had been placed on his 

vehicle(s) after being apprised of media and public-records reports that showed the locations of 

the vehicle(s) at his personal residence and other identifiable locations.  

/// 
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25. Hartung’s tracked vehicle(s) were frequently used by his wife and daughter, 

including on trips where Hartung was not in the vehicle. The location data Defendants obtained 

included private and confidential locations visited by Hartung’s family members.  

26. The tracking and surveillance of Hartung and his family caused them, as it would 

cause any reasonable person, significant fear and distress. The tracking and surveillance has 

caused Hartung and his family to alter their lives and routines based on the additional risks 

Defendants’ actions have created. 

27. The United States Supreme Court held that the “Government’s installation of a 

GPS device on a target’s vehicle, and its use of that device to monitor the vehicle’s movements, 

constitutes a ‘search.’” United States v. Jones, 565 U.S. 400, 404 (2012) (five Justices concluding 

that privacy concerns would be raised by GPS tracking).  

28. In a concurrence in Jones, Justice Sotomayor specifically wrote: “In cases 

involving even short-term monitoring, some unique attributes of GPS surveillance relevant to the 

Katz analysis will require particular attention. GPS monitoring generates a precise, comprehensive 

record of a person’s public movements that reflects a wealth of detail about her familial, political, 

professional, religious, and sexual associations.” Id. at 415 (Sotomayor, J., concurring) (emphasis 

added).  

29. The District of Nevada explicitly held that the installation of a GPS tracker 

implicates the tort of invasion of privacy. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., 

No. 2:17-cv-01788-JAD-PAL, 2018 WL 6308737, at *8–9 (D. Nev. Dec. 3, 2018). In Ringelberg, 

the plaintiff pleaded a claim for invasion of privacy based on allegations that, among other things, 

a tracking device was placed on his car. Id. The district court rejected the defense’s argument that 

plaintiff “had no reasonable expectation of privacy on the public or private streets he traveled or 

in his driveway” and held that there was no basis to grant summary judgment against plaintiff on 

the privacy claim. Id.  

30. Based on the foregoing facts, Plaintiffs are entitled to the relief set forth below. 

/// 
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FIRST CAUSE OF ACTION  

(Invasion of Privacy – Intrusion upon Seclusion) 

31. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

32. Plaintiffs had an objective and subjective expectation of privacy in the information 

Defendants obtained, including but not limited to their locations, their activities, and the 

movement of their personal vehicles.  

33. Plaintiffs did not consent to Defendants’ actions.  

34. Defendants’ disclosure of the private information obtained from the GPS tracking 

devices was offensive and objectionable to a reasonable person.  

35. The disclosed information was not public and was not capable of determination 

from public sources.  

36. As a direct and proximate result of Defendants’ actions, Plaintiffs have been 

damaged in excess of $15,000.00 and have suffered anguish and distress. Defendants’ actions 

entailed oppression, fraud, or malice warranting the imposition of exemplary and punitive damages. 

37. It has been necessary for Plaintif fs to retain attorneys to bring this Complaint.  

Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred 

herein.  

SECOND CAUSE OF ACTION  

(Invasion of Privacy – Public Disclosure of Private Facts) 

38. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein. 

39. Plaintiffs had an objective and subjective expectation of privacy in the information 

Defendants obtained, including in their locations, their activities, and the movement of their 

personal vehicles.  

40. Plaintiffs did not consent to Defendants’ actions.  

/// 

/// 



  

7 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

41. Defendants published or caused to be published private information about 

Plaintiffs, including but not limited to their locations, their activities, and the movement of their 

personal vehicles. 

42. No legitimate public interest was served by having these private facts disclosed. 

43. Defendants’ disclosure of the private information obtained from the GPS tracking 

device was offensive and objectionable to a reasonable person.  

44. The disclosed information was not public and was not capable of determination 

from public sources.  

45. As a result of Defendants’ surveillance of Plaintif fs, private information 

concerning Plaintiffs has been published publicly, including but not limited to photographs, the 

locations of their and their family’ s trips, and other locations such as religious institutions, 

personal and professional associations, and/or medical providers.  

46. As a direct and proximate result of Defendants’ actions, Plaintiffs have been 

damaged in excess of $15,000.00 and have suffered anguish and distress. Defendants’ actions 

entailed oppression, fraud, or malice warranting the imposition of exemplary and punitive damages. 

47. It has been necessary for Plaintif fs to retain attorneys to bring this Complaint.  

Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred 

herein.  

THIRD CAUSE OF ACTION  

(Violation of NRS Chapter 200, Anti-Doxxing) 

48. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein. 

49. Defendants obtained and disseminated personal identifying information and 

sensitive information about Plaintiffs in violation of NRS Chapter 200 and AB 296 (2021).  

50. The information Defendants obtained included non-public information concerning 

Plaintiffs’ lives, their activities, their transactions, and their trips to locations such as religious 

institutions, personal and professional associations, and/or medical providers. 

51. Plaintiffs did not consent to Defendants’ actions.  
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52. Defendants intended to cause harm to Plaintiffs and knew or recklessly disregarded 

the reasonable likelihood that the dissemination of Plaintiffs’ location could lead to death, bodily 

injury, harassment, stalking, financial loss, or a substantial life disruption.  

53. The dissemination of the information Defendants obtained would cause a 

reasonable person to fear death, bodily injury, harassment, stalking, financial loss, or a substantial 

life disruption. 

54. The information Defendants obtained did identify and could be used to identify and 

track Plaintiffs.  

55. No justification or privilege protects Defendants’ conduct.  

56. Defendants’ failure to exercise reasonable care was the actual and proximate cause 

of Plaintiffs’ injuries, damages, and losses, which are in excess of $15,000.00.  

57. It has been necessary for Plaintif fs to retain attorneys to bring this Complaint. 

Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred 

herein. 

FOURTH CAUSE OF ACTION  

(Negligence) 

58. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

59. McNeely and 5 Alpha Industries had a duty to exercise reasonable care in acting as 

a private investigator in compliance with Nevada law.   

60. Defendants had a duty to prevent foreseeable harm to Plaintiffs, but by placing the 

GPS tracking devices on Plaintiffs’ vehicles, Defendants breached this duty and exposed Plaintiffs 

to a serious risk of harm.  

61. McNeely and 5 Alpha Industries had a special relationship with Plaintiffs by taking 

the affirmative act of tracking their personal vehicles.  

62. McNeely and 5 Alpha Industries had a special relationship with the unnamed co-

defendants by virtue of being hired to perform tasks for them.  

/// 
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63. Defendants violated or conspired to violate multiple Nevada statutes including NRS 

200.575, NRS 199.300, and others.  

64. Defendants used electronic means to publish, display, or distribute information in a 

manner that substantially  increased the risk of harm or violence to Plaintiffs.  

65. Defendants are jointly and severally liable to Plaintiffs.  

66. Defendants’ failure to exercise reasonable care was the actual and proximate cause 

of Plaintiffs’ injuries, damages, and losses, which are in excess of $15,000.00.  

67. It has been necessary for Plaintif fs to retain attorneys to bring this Complaint. 

Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred 

herein. 

FIFTH CAUSE OF ACTION  

(Trespass) 

68. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein. 

69. Plaintiffs were the lawful owner of their vehicles and the private property on which 

they were stored.  

70. Defendants intentionally  entered on Plaintiffs’ vehicles and/or private property to 

place a GPS tracking device on Plaintiffs’ vehicles or caused this to be done.  

71. Defendants caused actual or nominal damage to Plaintiffs’ property.  

72. Defendants’ actions entailed oppression, fraud, or malice warranting the imposition 

of exemplary and punitive damages. 

73. It has been necessary for Plaintif fs to retain attorneys to bring this Complaint. 

Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred 

herein. 

SIXTH CAUSE OF ACTION  

(Civil Conspiracy) 

74. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  
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75. Defendants purposefully and maliciously acted in concert with each other, and with 

others, to invade the privacy of Plaintiffs.  

76. Defendants purposefully and maliciously intended to harm Plaintiffs. 

77. Through their concerted action, Defendants caused damages to Plaintiffs as set forth 

by all the facts as stated herein. 

78. Plaintiffs have sustained and will continue to suffer damages in excess of $15,000.00 

as a direct and proximate result of Defendants’ conspiracy. 

79. Plaintiffs are entitled to exemplary and punitive damages as a result of Defendants’ 

oppression, fraud, or malice. 

SEVENTH CAUSE OF ACTION  

(Aiding and Abetting) 

80. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

81. Defendants, and each of them, were aware of the conduct against Plaintiffs and 

actively or passively participated in the conduct by aiding one or more of the other named or 

unnamed Defendants.  

82. Defendants substantially assisted one another to accomplish the wrongful acts 

committed against Plaintiffs. 

83. Defendants, and each of them, were aware of the conduct and intentions of the other 

Defendants.  

84. Through their concerted action, Defendants caused damages to Plaintiffs as set forth 

by all the facts as stated herein. 

85. Plaintiffs have sustained and will continue to suffer damages in excess of $15,000.00 

as a direct and proximate result of Defendants’ aiding and abetting. 

86. Plaintiffs are entitled to exemplary and punitive damages as a result of Defendants’ 

oppression, fraud, or malice. 
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EIGHTH CAUSE OF ACTION  

(Declaratory Relief) 

87. Plaintiffs incorporate the allegations contained in the preceding and following 

paragraphs as if set forth verbatim herein.  

88. A justiciable controversy exists between Plaintiff s and Defendants. 

89. Defendants have taken the position that their actions were lawful and may be 

repeated at any time.  

90. Plaintiffs assert that Defendants’ conduct was tortious under Nevada law and 

specifically in violation of NRS 200.575, NRS 200.610-690, NRS 199.300, and the provisions of 

AB 296.  

91. Plaintiffs’ interests are adverse to Defendants’  interests in this dispute and are ripe 

for judicial determination.  

92. Plaintiffs are entitled to a judicial determination that Defendants’ conduct violates 

Nevada law and the Nevada statutes identified in this Complaint.  

WHEREFORE, Plaintiffs request relief as follows: 

1. For judgment in favor of Plaintiffs and against Defendants;  

2. For preliminary and permanent injunctive relief;  

3. For declaratory relief;  

4. For damages in an amount in excess of $15,000.00 for each cause of action to be 

determined at trial; 

5. For exemplary and punitive damages in an amount no less than three times the 

amount awarded to Plaintiffs for compensatory damages;  

6. For pre-judgment and post-judgment interest as provided by law;  

7. For an award of attorney’s fees and costs as special damages in accordance with 

evidence;  

8. For an award of Plaintiffs’ costs, disbursements, and attorney’s fees incurred in 

this action; and 

9. For such other and further relief as the Court may deem just and proper. 
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AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: February 23, 2023 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 West Liberty Street, Tenth Floor 
Reno, Nevada  89501 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on February 23, 2023, I electronically filed the foregoing with the Clerk of the Court 

by using the e-flex filing system which served all parties of record electronically.  

 

/s/ Pamela Miller     
An employee of McDonald Carano LLP  
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Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONAL D CARANO LLP  
100 West Liberty Street, Tenth Floor 
Reno, Nevada  89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Plaintiffs 

 
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
VAUGHN HARTUNG, an individual 
 
  Plaintiffs, 
 
v. 
 
DAVID M CNEELY, an individual, 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited-liability company, and DOES 1 
through X and ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 

Case No.: CV22-02015 
 
Dept. No. 15 

REPLY IN SUPPORT OF MOTION TO COMPEL  

(ORAL ARGUMENT REQUESTED) 

I. INTRODUCTION 

There is a fair amount of hypocrisy in Defendants’ current efforts to protect the privacy 

and identity of their client when contrasted with their lack of concern for Plaintiffs’ privacy, which 

was obliterated when Defendants tortiously surveilled them using sophisticated GPS devices. 

Defendants incorrectly claim that the “use of the device[s]” was not prohibited by Nevada law. 

Opp’n 2. While Nevada, unlike six other states, see, e.g., Cal. Pen. Code § 637.7, has not enacted 

a specific criminal statute proscribing electronic tracking, the unauthorized use of a tracking 

F I L E D
Electronically
CV22-02015

2023-02-23 07:54:25 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 9526105
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device on a vehicle belonging to another is prohibited by numerous civil statutes and common law 

torts and has been for years. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., No. 2:17-CV-

01788-JAD-PAL, 2018 WL 6308737, at *8–9 (D. Nev. Dec. 3, 2018).1 And while Defendants 

attempt to frame the use of such devices as a routine practice by private investigators, Plaintiffs 

anticipate that discovery will show that other private investigators turned down the exact same 

request to which Defendants acquiesced.  

Plaintiffs are solely seeking the identity of Defendants’ client so that this individual or 

entity can be joined as a defendant in this action. Defendants’ Opposition to the Motion to Compel 

does not seriously dispute that Plaintiffs are entitled to know the identity of the individual or entity 

that hired Defendants to place the tracking devices. Indeed, any other conclusion would mean that 

Defendants’  “privilege”  was so absolute that a tortfeasor and co-defendant could escape civil 

liability entirely by acting through a private investigator. No court has reached this conclusion. 

Instead, Defendants ask this Court to waste its time and resources on one or more circuitous 

procedural routes that would ultimately arrive at the same place and accomplish nothing more 

than delay in derogation of NRCP 1.  

This case is already delayed due to Defendants’ obstruction. In addition to service issues, 

changes of counsel, and requests for extension, their now-mooted Motion to Strike and Motion to 

Dismiss2 sought to strike the allegation that “Defendants not only installed GPS tracking devices 

on Schieve’s vehicle, but also installed similar tracking devices on the vehicles of multiple other 

prominent community members.”  Mot. 4 (claiming that “Plaintif f provides no fact-based 

allegations in support of this statement” and that it “serves no purpose but to inflame”). Since that 

Motion, County Commissioner Vaughn Hartung has joined this action as a co-plaintiff and an 

additional victim of Defendants’ tracking, both evidencing the previous allegation and 

 
1The unauthorized electronic tracking devices, however, may be unlawful under other criminal 
statutes covering stalking or harassment such as NRS 200.571-601.  
 
2 Plaintiffs’ Amended Complaint filed on February 23, 2023 to include Vaughn Hartung as a co-
plaintiff, in accordance with NRCP 15, mooted the filed Motion to Strike and Motion to Dismiss. 
While the initial plaintiff, Hillary Schieve, filed the instant Motion to Compel, plaintiff Vaughn 
Hartung now joins in it as well.  
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diminishing the credibility of Defendants’ litigation positions. As a result of Defendants’ current 

intransigence, further amendment will also be required to name their client as a co-defendant. 

There is no doubt though that this suit will progress as not only have the causes of action asserted 

by Plaintiffs already been validated in Nevada, Ringelberg, 2018 WL 6308737 at *8-9, but 

Defendants’ Motion to Dismiss only challenged half of the causes of action asserted by Plaintiffs 

in any event.  

Substantively, Defendants’ resistance to disclosing their client is unwarranted. There 

simply is not a private investigator – client privilege under Nevada law. DeChant v. State, 116 

Nev. 918, 926-27, 10 P.3d 108, 113 (2000); see also Ubiquiti Networks, Inc. v. Kozumi USA Corp., 

295 F.R.D. 517, 522 (N.D. Fla. 2013) (disclaiming the existence of a federal common law private 

investigator privilege: “no party has cited a case that has recognized a private investigator 

privilege as a federal common law privilege and no case has been found”). The Nevada Supreme 

Court confirmed this in a binding precedential decision by rejecting the very interpretation of NRS 

Chapter 648 that Defendants now attempt to rely upon. DeChant, 116 Nev. at 926-27 (adopting 

the reasoning from other jurisdictions to hold that NRS 648.200 was “not intended to hamper the 

administration of justice but simply to provide for the licensing and regulation of private detectives 

and to protect them . . . from faithless employees”) (internal quotations omitted).  In fact, 

Defendants do not offer a single Nevada case recognizing, adopting, or enforcing any sort of a 

private investigator – client privilege.  

Plaintiffs seek only the identity of a co-defendant, but Defendants have asserted that this 

datum is a trade secret. Opp’n 8. The declaration provided by McNeely states that “to the best of 

my recollection, I acted consistent with these precautions to maintain the confidentiality of the 

client(s)’ identity.”  Opp’n Ex. 1, ¶ 10. Crucially, McNeely does not even venture to state that the 

identity of his client is confidential. To the extent that the identity of McNeely’s client is in fact 

already known to others, the potential consequences of maintaining made-for-litigation positions 

without factual support are serious. But even assuming that the identity of Defendants’ client is 

confidential and that it is a protectable trade secret, the correct framework for the Court is under 

SRCR 3 as Defendants’ relief would require redaction or sealing of nearly every future document 
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in this action. If the Court finds that there are compelling circumstances demonstrating that privacy 

or “intellectual proprietary or property interests such as trade secrets” outweigh the public’s 

interest in access to the court record, then the remedy for Defendants and the unnamed co-

defendant is to file a motion to seal or redact the court records. SRCR 3(4)(g). Notably, Defendants 

fail to identify even a single authority supporting this procedural approach.  

Defendants ask this Court to delay the disclosure of their client as there is “no rush.” Opp’n 

2. This casual approach is inconsistent with the very real risks Plaintif fs face from potentially 

having an unidentified individual continue to surveil them and violate their privacy. There is now 

a map on the internet of hundreds of locations visited by Plaintiff Hartung and tracked by 

Defendants over a seven-month period. Am. Compl. ¶ 5. There is thus a pressing need to identify 

this individual or entity and possibly move for an injunction or other emergency relief. The 

procedural delays requested by Defendants, such as progressing to summary judgment against 

Defendants before the unidentified client is even brought into the litigation or phased discovery, 

do not promote the just and speedy disposition of this action. NRCP 1. Plaintiffs are not required 

to pursue their claims against McNeely and 5 Alpha Industries before they can sue the unidentified 

client for the same set of claims, including for civil conspiracy. As there is no basis or authority 

supporting Defendants’ position, this Court should grant the Motion to Compel and allow this 

action to move forward.  

II.  ARGUME NT 
 
A. The Requested Discovery Does Not Depend on the Resolution of Claims 

against Defendants.    
 

As a preliminary matter, Defendants seem to take the position that this case should proceed 

to judgment before Plaintiffs are permitted to include a co-defendant. Opp’n 13 (“If Plaintiff’s 

claims against Defendants cannot survive summary judgment following the first phase, then there 

is no need for the disclosure of the identity of the Confidential Client(s) because liability against 

the Confidential Client(s) necessarily depends on the merit of Plaintiff’s claims against 

Defendants.”). No authority is provided for this position, which is absurd. First, Defendants’ 

liability may be established through discovery from the client and preventing this discovery to 
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even take place is unjustified. Second, the client’s liability may be separate and distinct from 

Defendants’ liability, but there will be no opportunity to test this absent identification and 

discovery.  

In any event, Defendants have effectively conceded that Plaintiffs’ claims are validly 

pleaded by only moving to dismiss four of the eight claims asserted. Defs’ Mot. to Strike and Mot. 

to Dismiss. While Defendants argue that publicly available reports show that Defendants did not 

trespass on Schieve’s private property, regardless of where the vehicle was parked when the device 

was installed, Defendants forget that the vehicle itself is private property that they trespassed upon. 

Opp’n 11-12. Although Plaintiffs filed an Amended Complaint, if they had not, then the case 

would have proceeded to discovery and the same issue would have rapidly been presented to the 

Court. There is no practical reason to wait for the resolution of any of the current claims as the 

identity of the client will be part of the lawsuit at some point.  
 

B. The Nevada Supreme Court Has Already Rejected Defendants’ 
Interpretation of NRS 648.200.  

 

Nevada’s privilege law does not recognize a private investigator – client relationship or 

protect communications between a private investigator and client as privileged. Instead, 

information acquired by a private investigator is only subject to NRS 648.200, which was “not 

intended to hamper the administration of justice but simply to provide for the licensing and 

regulation of private detectives and to protect them . . . from faithless employees” DeChant, 116 

Nev. at 927 (quoting Attorney General v. Pelletier, 240 Mass. 264, 134 N.E. 407, 418 (1922)). 

Defendants appear to misread DeChant by first acknowledging that “the Nevada Supreme Court 

already held that such information could be discoverable pursuant to a court order,” but then 

asking this Court to “conclude that NRS 648.200 protects the identity of the client(s) that hired 

Defendants to investigate Plaintiff.” Opp’n 7-8. DeChant does not recognize the existence of any 

private investigator – client privilege that would prevent disclosure of documents in legal 

proceedings.  

As the Nevada Supreme Court has emphasized, and Defendants ignore, NRS 648.200 

contains a clear exception allowing private investigators to disclose information as required by 
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law. DeChant, 116 Nev. at 926–27, 10 P.3d at 113 (citing NRS 648.200 and emphasizing the 

exception language). The DeChant Court relied on this exception to conclude that a district court 

can “compel disclosure of documents in possession of a private investigator that are relevant to 

trial and not covered by any other privilege.” Id. Without any Nevada authority, Defendants turn 

to other jurisdictions that also do not support their position.  

Defendants cite a Michigan case analyzing a statute that, unlike Nevada’s, expressly deems 

communications between a private investigator and client “privileged with the same authority and 

dignity as are other privileged communications.” Ravary v. Reed, 415 N.W.2d 240, 243 (Mich. 

App. 1987) (relying on the Legislature’s “express extension” of privilege to “construe the scope 

of this privilege by analogy to the attorney-client privilege”). This is not a “similar statute[ ]” to 

Nevada’s, primarily because Nevada law does not extend the attorney-client privilege to 

communications between a private investigator and its client. Opp’n at 6. Nevada’s controlling 

authority reaches the exact opposite conclusion. See DeChant, 116 Nev. at 926–27, 10 P.3d at 

113. Further, subsequent Michigan decisions interpreting Ravary even confirm that the result 

would be the same in that jurisdiction. Tezak v. Huntington Rsch. Assocs., Ltd., No. 215490, 2001 

WL 672154, at *2 (Mich. Ct. App. May 15, 2001) (“For example, if an employee of defendant 

revealed that he placed a tracking device on plaintiffs’ car, it does not appear that the contents of 

his communications with the client would be revealed.”)  

Relying on the “plain language of NRS 648.200,” Defendants argue that the identity of a 

private investigator’s client is confidential information under NRS 648.200 even though the 

statute does not define the term “information” to include the identity of a client and does not use 

the word “confidential” at all. Defendants’ interpretative leap is not supported by any legal 

authority, and it is certainly not supported by the statute’s plain language. NRS 648.200’s plain 

language provides only that it is unlawful to divulge information acquired by a private 

investigator, except as required by law, as authorized by the employer, or as authorized by a client. 

Deeming an act “unlawful” is not the same as adopting a privilege or statutorily defining 

information as confidential. Further, because the statute provides at least three exceptions for 

disclosure (as required by law, as authorized by the employer, and as authorized by a client), it 
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cannot reasonably be construed in the same light as the attorney-client privilege— a privilege that 

can be waived only by the client.  

Even if this privilege existed and were to be construed similarly to the attorney-client 

privilege, it still would not protect the disclosure of the identity of the client. Defendants claim 

that it is “common sense” that the client is sensitive information that would be covered by the 

(non-existent) privilege. Opp’n 7. Yet NRS 648.200 only covers “information acquired by him or 

her except at the direction of the employer or client for whom the information was obtained” and 

the identity of the client is not information “acquired” by the private investigator or acquired for 

the client. Further, the case law compels the opposite conclusion. See, e.g., Exobox Techs. Corp. 

v. Tsambis, No. 2:14-CV-501-RFB-VCF, 2014 WL 4987903, at *4 (D. Nev. Oct. 7, 2014) 

(recognizing the “general rule is that identity of an attorney’s clients is not a matter within the 

attorney-client privilege”). Thus, even if there were a privilege and even if this privilege applied 

to these circumstances, it still would not protect the disclosure of the identity of a client because 

this identity is not part of a confidential communication between the client and the investigator.  

C. NRS 49.325 Does Not Protect the Identity of a Single Client.  

The distinction between a list of clients and the identity of a single client appears to be lost 

on Defendants. To this point, Defendants’ cite two cases that address lists—not the identity of a 

single client—to prove that the subpoenaed information is protected trade secret information. 

Opp’n at 1-5 (arguing that “client lists constitute trade secrets”); see e.g., Fred Siegel Co., L.P.A. 

v. Arter & Hadden, 707 N.E.2d 853, 862 (Ohio 1999) (addressing a 63-page client list); Radiology 

Servs., P.C. v. Hall, 780 N.W.2d 17, 26 (Neb. 2010) (addressing a list of hospital clients and the 

city where each hospital was located). Plaintiffs cited several cases that directly address this 

difference and conclude that unlike a comprehensive client list that has been compiled over a 

period of time, the identity of a single client is not a protected trade secret. Mot. at 5-6. Defendants’ 

only response is that these cases “do not concern the unique relationship between a private 

investigator and client.” Opp’n 10. The nature of the relationship has no bearing on the trade secret 

analysis under NRS 49.325. Further, the “unique relationship” between a private investigator and 

/// 
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client does not make the client’s identity any more valuable, especially  as this relationship is not 

recognized in Nevada as containing any privilege.  

The Nevada Supreme Court clearly held that “not every customer and pricing list will be 

protected as a trade secret.” Frantz v. Johnson, 116 Nev. 455, 467, 999 P.2d 351, 359 (2000). 

Defendants fail to respond to Plaintiffs’ arguments that the identity of a single customer in the 

private-investigator industry cannot be a trade secret as every individual in Nevada could 

potentially be a customer. Defendants did not argue that they spent any resources developing this 

client, that there is specific value in this client, or that they would ever have any repeat business 

from this client. Defendants do not provide any authority from any jurisdiction that the identity of 

a single customer of a private investigator is a protectable trade secret.  

Because Defendants are unable to cite any caselaw or legal authority that categorizes a 

single client as protected trade secret information, they focus on the “more important[ ]” argument 

that revealing their client’s identity will be “ruinous to 5 Alpha’s business and McNeely’s private 

investigation practice.” Opp’n 9. Despite the self-proclaimed importance of this argument, the 

only support Defendants provide is a conclusory statement in McNeely’s declaration proclaiming 

that he and 5 Alpha Industries “will face significant negative business repercussions in the form 

of losing current clients and being unable to obtain new clients, which would be ruinous for 5 

Alpha and my practice as a private investigator.” Opp’n at Ex. 1, ¶ 11. He provides no specific 

examples of clients threatening to leave, no details explaining why Defendants would be unable 

to obtain new clients, and no evidence suggesting that this dire outcome is even probable. As the 

parties resisting discovery, Defendants “bear[ ] the burden of showing why that discovery should 

not be permitted “ and must do so by “specifically  detailing”  their objections.  V5 Techs. v. Switch, 

Ltd., Case No.: 2:17-cv-02349-KJD-NJK, 334 F.R.D. 306, 309 (D. Nev. 2019); see also E.E.O.C. 

v. Caesars Ent., 237 F.R.D. 428, 432 (D. Nev. 2006) (explaining that arguments against discovery 

must be supported by “specific examples and articulated reasoning”). Defendants’ conclusory and 

speculative statement falls short of satisfying this burden.  

Importantly, Defendants confuse the identity of a client with the harm created from the 

disclosure of a client. When asserting a trade secret, it is not the effect on general marketplace 
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standing or reputation that matters. It is the information itself, here the identity of the client, that 

is the trade secret. Thus, this Court cannot consider the effect on Defendants of being known as a 

party that discloses “trade secrets.”  

D. Defendants’ Proposed Protections are Unnecessary and Unworkable.  

 First, Defendants ask the Court to put in place certain protections to protect the identity of 

the client. There is no justification for these measures in the first place. But even assuming that 

there is a basis to protect the identity of the client, the relief requested by Defendants is to redact 

or seal most of this action as nearly every document will contain the name of the currently 

unidentified co-defendant. The standards for such relief are within SRCR 3(4) and Defendants 

have not addressed these standards or established that relief is warranted. The Motion to Compel 

seeks the disclosure of the identity of the client and so the first step must be to order this disclosure. 

If Defendants have standing and wish to conceal the identity of this client, then they must follow 

proper procedure and make a motion to seal or redact pursuant to SRCR 3(4).  

 Second, Defendants ask this Court to order phased discovery. As argued above, this 

procedure would be absurd. The Texas authority cited by Defendants shows exactly why 

Defendants’ requested procedure is incorrect. In M-I LLC v. Stelly, the court held: “The merits of 

M–I’s claims can form no basis for the Court’s decisions at this phase. Rather, all it can do, and 

indeed what it is bound to do, is monitor the pleadings and evidentiary standards to ensure that the 

case proceeds in a way that protects all parties’ rights.” 733 F. Supp. 2d 759, 805 (S.D. Tex. 2010). 

Here, the Court is not tasked with taking a preliminary peek at the merits or addressing 

Defendants’ defenses. Instead, Plaintiffs have properly requested limited discovery in order to 

progress the case and name a co-defendant. No authority requires Plaintiffs to prevail on summary 

judgment against some defendants in order to conduct discovery and prosecute their claims against 

other defendants. Such a holding could effectively allow a private investigator to shield their client 

from litigation.  

 Finally, Defendants ask the Court to consider letting the client proceed as a “Doe 

Defendant.” This request should be made by the client themselves as Defendants recognize. But 

the case law cited by Defendants does not remotely support this situation. Does I thru XXIII v. 
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Advanced Textile Corp., 214 F.3d 1058, 1070 (9th Cir. 2000) addressed situations where plaintiffs 

faced termination or deportation and considered case law involving child plaintiffs and where 

there was a risk of retaliatory physical or mental harm. The present situation, where a client paid 

a private investigator to spy on elected officials, does not warrant any special protections for the 

unidentified co-defendant.  
 
E. Defendants Fail to Respond to Plaintiff’s Argument That Concealing the 

Identity of Their Clien t Would Work Injustice.  
 

As argued in the Motion to Compel and unrebutted by Defendants, Nevada law does not 

protect a trade secret if the privilege would “conceal fraud or otherwise work injustice.” NRS 

49.325(1). Defendants do not respond to, and therefore concede, this argument. DCR 13(3). Absent 

the identity of the unidentified co-defendant, Plaintiffs cannot obtain a fair resolution of the lawsuit 

or pursue any claims against this party. For this reason alone, the Motion to Compel should be 

granted.  

III.  CONCLUSION 

For all of the above reasons, this Court should compel McNeely and 5 Alpha Industries, 

LLC to produce documents sufficient to identify the individual(s) or entity/entities who hired them 

to surveil Schieve and Hartung.  

AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: February 23, 2023 
      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner  
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on February 23, 2023, I electronically filed the foregoing with the Clerk of the Court 

by using the e-flex filing system which served all parties of record electronically.  
 

 

 
/s/ Pamela Miller     
An employee of McDonald Carano LLP  
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IN THE SECOND JUDICIAL D ISTRICT COURT OF THE STATE OF NEVADA 

IN A ND  FOR THE COUNT Y OF WASHOE 

HILLARY SCHIEVE, an indiv idu al, 
VAUGHN HARTUNG, an indiv idual, CASE NO.:   CV22-02015 

Plaintif fs, DEPT. NO.: 15 
v. 

DAVID MCNEELY, an indiv idu al, 5 
ALPHA IND USTRIES, LLC, a Nevada 
Limited-liabilit y company, and DOES 1 
Through X and ROES 1 through X, inclusive, ORDER REFERRING 

M OTION T O THE 
Defendants. DISCOVERY COM M ISSIONER 

_________________________________________ /  

Plaintif f Hil lary Schieve's motion to compel filed February 2, 2023, is referred to 

Commissioner Ayers for substantive analysis and recommendation.  See NRCP 16.1(d); 

WDCR 24.   

�� IT  IS SO ORDERED. 

DATED  this �����W�K��day of February 2023. 

________________________ 
DA VID H ARDY 
District Judge 

F I L E D
Electronically
CV22-02015

2023-02-28 08:20:48 AM
Alicia L. Lerud

Clerk of the Court
Transaction # 9531768
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CERTIFICATE OF ELECTRONIC SERVICE 

   I hereby certi fy that I am an employee of the Second Judicial Distr ict Court of the 

State of Nevada, in and for the County of Washoe; that on the 28th day of February, 

2023, I electronically filed the foregoing w ith the Clerk of the Court by using the ECF 

system which will  send a notice of electronic filin g to the following: 

 
JANE SUSSKIND, ESQ. 
JONA THAN WINN, ESQ. 
BRITTANY LLEWELLYN, ESQ. 
ADAM H OSMER-HENNER, ESQ. 
PHILIP MANNE LLY, ESQ. 
RYAN GORMLEY, ESQ. 
CHELSEA LATINO, ESQ. 

 
             
        _____________________ 
        Carrie Lip parell i 

Judicial A ssistant 
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IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 

 
IN AND FOR THE COUNTY O F WASHOE 

 
 
 
HILLARY SCHIEVE, an individual, 
VAUGHN HARTUNG, an individual 
 
  Plaintiffs, 
 
v. 
 
DAVID M CNEELY, an individual, 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited-liability company, and DOES 1 
through X and ROES 1 through X, inclusive, 
 
  Defendants. 
      / 

Case No.: CV22-02015 
 
Dept. No. 15 

OPPOSITION TO COUNTERM OTI ON FOR PROTECTIVE ORDER 

Plaintiffs Hillary Schieve and Vaughn Hartung, by and through their counsel of record, 

respond to the Countermotion for Protective Order purportedly filed by Defendants David 

McNeely and 5 Alpha Industries, LLC (“McNeely” or “Defendants”) on February 16, 2023. This 

Opposition is made pursuant to WDCR 10(3)(a), WDCR 12(6), and NRCP 26 and 45 and is based 

upon the attached memorandum of points and authorities, the pleadings and papers on file herein, 

and any oral argument entertained by the Court.  

// 

// 
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I. INTRODUCTION 

This Opposition is unnecessary as Defendants did not properly file a Countermotion for 

Protective Order. However, Defendants recently took the position that they were awaiting an 

opposition to the Countermotion prior to the scheduling of an oral argument in front of 

Commissioner Ayres. Exhibit 1, Correspondence from R. Gormley (“. . . Plaintiffs have not yet 

opposed the Countermotion for Protective Order. The deadline to do so is March 2, 2023. 

Defendants anticipate briefing to be complete on the Countermotion by March 9, 2023. 

Accordingly, to the extent a hearing is scheduled, I would ask for it to allow time for the briefing 

on the Countermotion to be completed and for both Plaintiffs’ Motion to Compel and Defendants’ 

Countermotion for Protective Order to be heard simultaneously, as they both concern the same 

issue.”). This position is unsupportable as while Defendants opposed Plaintiff’s Motion to 

Compel, they cannot simultaneously file a countermotion in the same document, without 

complying with any proper procedure, for the improper purpose of filing a surreply. The Court 

should therefore strike or refuse to consider any attempted reply filed in response to this 

Opposition.  

In any event, the Countermotion should be denied for all of the grounds previously 

provided in Plaintiffs’ Motion to Compel and Reply in Support of Motion to Compel.  

II.  ARGUME NT 
 
A. The Countermotion is Prohibited by WDCR 10(3)(a).  

WDCR 10(3)(a) provides that “[a]ny motion, opposition, reply, etc., must be filed as a 

separate document unless it is pleaded in the alternative.” First, this requirement plainly bars the 

procedure employed by Defendants. By combining an opposition to Plaintiffs’ motion to compel 

with a countermotion for a protective order, Defendants are attempting to split one strain of motion 

practice into two. This is simply not permitted as it needlessly multiplies motion practice and 

allows a party to improperly obtain a surreply. See, e.g., Hendrickson v. Whitney, 513 P.3d 542, 

543 (Nev. App. 2022) (unpublished) (“Hendrickson voluntarily withdrew the countermotion, with 

the district court's permission, so as to be in compliance with Washoe District Court Rule (WDCR) 

10(3)(a), which requires that ‘[a]ny motion, opposition, reply, etc., must be filed as a separate 
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document unless it is pleaded in the alternative.’). Second, the Countermotion is not pleaded in 

the alternative as it requests complete relief on the motion and countermotion: “Defendants 

respectfully  request that the Court deny Plaintiff’s Motion to Compel, grant Defendants’ 

Countermotion for Protective Order . . .” Opposition and Countermotion 15.  

B. The Countermotion Fails to Comply with NRCP 26(c)(1).  

NRCP 26(c)(1) requires a discovery motion to “include a certif ication that the movant has 

in good faith conferred or attempted to confer with other affected parties in an effort to resolve 

the dispute without court action.” The Countermotion does not include such a certification. While 

Plaintiffs’ Motion to Compel was filed only after a meet-and-confer with Mr. Hardy – an attorney 

representing Defendants prior to the appearance of Defendants’ current counsel – the parties did 

not discuss or attempt to discuss the Countermotion or the relief requested therein prior to filing. 

This is especially significant because the Countermotion does not appear to request any specific 

relief by asking only that the Court hold the “matter in abeyance . . . until the matter is considered 

further.” Countermotion 15.  

C.  The Countermotion Lacks Substantive Merit.  

The Countermotion ostensibly seeks a protective order but does not specifically detail the 

requested protective order. Instead, Defendants offer numerous alternatives such as simple delay, 

phased discovery, or the imposition of various protective measures. However, because there is not 

a private investigator – client privilege in Nevada and because the identity of Defendants’ client 

is not a secret, there is no basis for any of these alternatives. Plaintiffs incorporate, as if set forth 

fully herein, all of the reasons expressed in the Motion to Compel and in the Reply in Support of 

the Motion to Compel as to why the Motion to Compel should be granted and the Countermotion 

should be denied.  

// 

// 

// 

// 

// 
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III.  CONCLUSION 

For all of the above reasons, this Court should deny the Countermotion and strike or ignore 

any attempted reply filed by Defendants to this Opposition.   

AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: March 2, 2023 
      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner  
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on March 2, 2023, I electronically filed the foregoing with the Clerk of the Court by 

using the e-flex filing system which served all parties of record electronically.  
 

 

 
/s/ Pamela Miller     
An employee of McDonald Carano LLP  
     

 
4855-1176-0466, v. 3 
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From: Gormley, Ryan <RGormley@wwhgd.com>
Sent: Tuesday, February 28, 2023 4:47 PM
To: Danielle.Spinella@washoecourts.us
Cc: Winn, Jonathan J.; Llewellyn, Brittany M.; Chelsea Latino; Jane Susskind; Philip Mannelly; Llewellyn, 

Brittany M.; Adam Hosmer-Henner
Subject: RE: Schieve et al. v. McNeely et al. - Case No. CV22-02015

��

Ms.��Spinella,��
����
To��the��extent��that��Commissioner��Ayres��will��require��oral��argument��on��this��matter,��I��wanted��to��raise��one��issue��related��to��
scheduling.��Defendants��David��McNeely��and��5��Alpha��Industries,��LLC��filed,��in��conjunction��with��their��opposition��to��
Plaintiffs’��Motion��to��Compel,��a��Countermotion��for��Protective��Order.��As��far��as��I��am��aware,��Plaintiffs��have��not��yet��opposed��
the��Countermotion��for��Protective��Order.��The��deadline��to��do��so��is��March��2,��2023.��Defendants��anticipate��briefing��to��be��
complete��on��the��Countermotion��by��March��9,��2023.��Accordingly,��to��the��extent��a��hearing��is��scheduled,��I��would��ask��for��it��to��
allow��time��for��the��briefing��on��the��Countermotion��to��be��completed��and��for��both��Plaintiffs’��Motion��to��Compel��and��
Defendants’��Countermotion��for��Protective��Order��to��be��heard��simultaneously,��as��they��both��concern��the��same��issue.����
����
Thank��you,��
������

��

Ryan Gormley, Attorney  
Weinber g Wheeler Hud gins Gunn & Dial  
6385 South Rainbow Blvd. | Suite 400 | Las Vegas, NV 
89118 
D: 702.938.3813 | F: 702.938.3864 
www.wwhgd.com  | vCard    

From:��Adam��Hosmer�rHenner��<ahosmerhenner@mcdonaldcarano.com>����
Sent:��Tuesday,��February��28,��2023��3:28��PM��
To:��Danielle.Spinella@washoecourts.us��
Cc:��Gormley,��Ryan��<RGormley@wwhgd.com>;��Winn,��Jonathan��J.��<JWinn@wwhgd.com>;��Llewellyn,��Brittany��M.��
<BLlewellyn@wwhgd.com>;��Chelsea��Latino��<clatino@mcdonaldcarano.com>;��Jane��Susskind��
<jsusskind@mcdonaldcarano.com>;��Philip��Mannelly��<pmannelly@mcdonaldcarano.com>;��Llewellyn,��Brittany��M.��
<BLlewellyn@wwhgd.com>��
Subject:��Schieve��et��al.��v.��McNeely��et��al.���r��Case��No.��CV22�r02015��
����
This Message originated outside your organization. ��

Ms.��Spinella,��
����
Per��the��attached��order��referring��the��motion��to��compel��filed��in��Schieve��et��al.��v.��McNeely��et��al.,��Case��No.��CV22�r02015��to��
Commissioner��Ayres,��we��would��like��to��schedule��an��oral��argument��(for��a��maximum��of��one��hour)��before��Commissioner��
Ayres��at��his��earliest��convenience.����



2

����
Counsel��for��Defendants��are��copied��as��well��and��we��look��forward��to��receipt��of��the��Commissioner’s��potential��available��
dates.��Please��let��us��know��if��we��can��provide��anything��else��to��assist��the��Commissioner��in��addition��to��the��motion��to��
compel,��which��has��been��fully��briefed��by��the��parties��and��submitted.������
����
Best,��
����
Adam��Hosmer�rHenner��| ��Partner��

McDONALD��CARANO���� ��

100��West��Liberty��Street��| ��Tenth��Floor��
Reno,��NV��89501��

��

P:��775.788.2000��| ��F:��775.788.2020��

BIO��| ��WEBSITE��| ��V�rCARD��| ��LINKEDIN�� ��

M E R I T A S®����| ����State��Law��Resources,��Inc.�� ��

PERSONAL��AND��CONFIDENTIAL:��This��message��originates��from��the��law��firm��of��McDonald��Carano��LLP.��This��message��and��any��file(s)��or��attachment(s)��transmitted��with��it��are��confidential,��
intended��only��for��the��named��recipient,��and��may��contain��information��that��is��a��trade��secret,��proprietary,��protected��by��the��attorney��work��product��doctrine,��subject��to��the��attorney�rclient��
privilege,��or��is��otherwise��protected��against��unauthorized��use��or��disclosure.��This��message��and��any��file(s)��or��attachment(s)��transmitted��with��it��are��transmitted��based��on��a��reasonable��
expectation��of��privacy��consistent��with��ABA��Formal��Opinion��No.��99�r413.��Any��disclosure,��distribution,��copying,��or��use��of��this��information��by��anyone��other��than��the��intended��recipient,��
regardless��of��address��or��routing,��is��strictly��prohibited.��If��you��receive��this��message��in��error,��please��advise��the��sender��by��immediate��reply��and��delete��the��original��message.��Personal��messages��
express��only��the��view��of��the��sender��and��are��not��attributable��to��McDonald��Carano��LLP.����

��

����
��
��
The��information��contained��in��this��message��may��contain��privileged��client��confidential��information.��If��you��have��received��
this��message��in��error,��please��delete��it��and��any��copies��immediately.����
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Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
rgormley@wwhgd.com  
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
bllewellyn@wwhgd.com 
Jonathan J. Winn, Esq. 
Nevada Bar No. 12896 
jwinn@wwhgd.com 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
T: (702) 938-3838 
F: (702) 938-3864 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
 
  

 

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

HILLA RY SCHIEVE, an individual;  
VAUGHN HARTUNG, an individual, 
 
  Plaintiffs, 
 
v. 
 
DAVID MCNEELY, an individual; 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited liability company; and DOES I 
through X and ROES I through X, inclusive, 
 
  Defendants. 

Case No. CV22-02015 
Dept. No. D15 
 
 
DEFENDANTS DAVI D MCNEELY AND 
5 ALPHA IND USTRIES, LLC�¶S MOTION 
TO DISMISS, OR AL TERNATIVE LY, 
MOTION FOR A M ORE DEFINIT E 
STATEMENT  
 
 
 

 

Defendants David McNeely and 5 Alpha Industries, LLC (�³5 Alpha� )́ (collectively 

�³Defendants� )́ submit this Motion to Dismiss, or Alternatively, Motion for a More Definite 

Statement based upon the following Memorandum of Points and Authorities, the papers and 

pleadings on file herein, and any oral argument that the Court elects to entertain. 
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MEMORANDUM OF POINTS AND AUTHORIT IES 

I. INTRODUC TION 

Plaintiffs Hill ary Schieve and Vaughn Hartung have asserted claims against Defendants 

McNeely and 5 Alpha. McNeely is a li censed private investigator in the State of Nevada and owner 

of 5 Alpha. Plaintiff s allege that Defendants invaded their privacy and otherwise caused them 

damage by using a GPS device to monitor the location of their vehicles as part of investigations 

performed on behalf of a presently unidentified third party.  

In this Motion, Defendants seek to dismiss several causes of action and claims for relief 

under NRCP 12(b)(5), or alternatively, a more definite statement under NRCP 12(e). In response to 

Defendants�¶ motion to dismiss the original complaint, Plaintiffs filed the instant Amended 

Complaint, adding Hartung as a plaintiff  and additional allegations. Plaintiff s have asserted eight 

causes of action against Defendants: (1) invasion of privacy �± intrusion upon seclusion; (2) invasion 

of privacy �± public disclosure of private facts; (3) violation of NRS Chapter 200, anti-doxxing; (4) 

negligence and negligence per se; (5) trespass; (6) civi l conspiracy; (7) aiding and abetting; and (8) 

declaratory relief. Pertinent here, Plaintiffs also seek injunctive relief and attorney fees as special 

damages. 

Despite the addition of new allegations in response to the previously filed motion to dismiss 

and Nevada�¶s liberal notice-pleading standard, Plaintiff s have failed to state a claim for invasion of 

privacy �± public disclosure of private facts (second cause of action), violation of NRS Chapter 200, 

anti-doxing (third cause of action), negligence (fourth cause of action), declaratory relief (eighth 

cause of action), injunctive relief (form of relief), and attorney fees as special damages (form of 

relief). Based on the allegations in the Complaint and Nevada law, these causes of action and claims 

for relief should not proceed. 

II.  ARGUMENT 

A. Legal Standard 

Nevada is a notice-pleading jurisdiction. See NRCP 8(a). Under NRCP 12(b)(5), a party 

may move to dismiss a cause of action for failure to state a claim. A cause of action should be 

dismissed for failure to st�D�W�H���D���F�O�D�L�P���L�I���L�W���³�D�S�S�H�D�U�V���E�H�\ond a doubt that [the plaintiff ] could prove no 
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set of facts, which, if true, wo�X�O�G���H�Q�W�L�W�O�H���>�W�K�H���S�O�D�L�Q�W�L�I�I�@���W�R���U�H�O�L�H�I���´��Buzz Stew, LLC v. City of N. Las 

Vegas, 124 Nev. 224, 227-28, 181 P.3d 670, 672 (2008).  In evaluating a motion to dismiss for 

failure to state a claim, the court must accept all  factual allegations in the complaint as true and 

draw all  reasonable inferences in the plaint�L�I�I�¶s favor. Sanchez v. Wal-Mart Stores, Inc., 125 Nev. 

818, 823, 221 P.3d 1276, 1280 (2009). The court, however, need not accept as true legal 

conclusions cast in the form of factual allegations. Nevada Yellow Cab Corp. v. State, 521 P.3d 418, 

2022 WL 17367603, Dkt. No. 83014 (Nev. Dec. 1, 2022) (unpublished). The allegations �³must be 

legally sufficient to constitute the elements of the claim asserted.�  ́Sanchez., 125 Nev. at 823, 221 

P.3d at 1280. 

Under NRCP 12(e), a �³party may move for a more definite statement of a pleading to which 

a responsive pleading is allowed but which is so vague or ambiguous that the party cannot 

reasonably prepare a response.�  ́Id. �³The motion must be made before fili ng a responsive pleading 

and must point out the defects complained of and the details desired.�  ́Id. 

B. Plaintif fs Fail To State A Claim For Invasion Of Privacy �± Public Disclosure Of 
Private Facts.   

Plaintiffs�¶ second cause of action is for invasion of privacy �± public disclosure of private 

facts. To maintain this claim, Plaintiffs m�X�V�W���³�S�U�Rve that a public disclosure of private facts has 

occurred which would be offensive and objectionable to a reasonable person of ordinary 

�V�H�Q�V�L�E�L�O�L�W�L�H�V���´��Montesano v. Donrey Media Grp., 99 Nev. 644, 649, 668 P.2d 1081, 1084 (1983). A 

�³�S�Xblic disclosu�U�H� �́��I�R�U��this clai�P���³�P�H�D�Q�V���W�K�D�W���W�K�H���P�D�W�W�H�U���L�V���P�Dde public, by communicating it to the 

public at large, or to so many persons that the matter must be regarded as substantially certain to 

become one of pu�E�O�L�F���N�Q�R�Z�O�H�G�J�H����́�Restatement (Second) of Torts § 652D, cmt. a (1977).1 

 

1 �³The Restatement, upon whose authority the Nevada courts place a great deal of reliance in this area, 
diffe�U�H�Q�W�L�D�W�H�V���E�H�W�Z�H�H�Q���W�K�H���W�H�U�P���³�S�X�E�O�L�F�L�W�\�´���D�V���L�W���L�V���X�V�H�G���L�Q���†���������' �����D�Q�G���³�S�X�E�O�L�F�D�W�L�R�Q�´�����D�V���W�K�D�W���W�H�U�P���L�V���X�V�H�G���L�Q��
connection with liability for defamation.�  ́Kuhn v. Acct. Control Tech., Inc., 865 F. Supp. 1443, 1448 (D. 
Nev. 1994) (citing Restatement (Second) of Torts § 652D cmt. a (1977)). �³�3�X�E�O�L�F�D�W�L�R�Q,�  ́ in the context of 
defamation�����W�K�H���5�H�V�W�D�W�H�P�H�Q�W���H�[�S�O�D�L�Q�V�����³�L�Q�F�O�X�G�H�V���D�Q�\���F�R�P�P�X�Q�L�F�D�W�L�R�Q���E�\��[]  the defendant to a �W�K�L�U�G���S�H�U�V�R�Q��� �́�
�Z�K�L�O�H���³�S�X�E�O�L�F�L�W�\,�  ́ in the context of the claim at issue, �³�P�H�D�Q�V���W�K�D�W���W�K�H���P�D�W�W�H�U���L�V���P�D�G�H���S�X�E�O�L�F�����E�\��
communicating it to the public at large, or to so many persons that the matter must be regarded as 
substantially certain to become one of publ�L�F���N�Q�R�Z�O�H�G�J�H���´ Id. 
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As such, this tort is not implicate�G���Z�K�H�U�H���D���S�H�U�V�R�Q���³�F�R�P�P�X�Q�L�F�D�W�H�>�V�@���D���I�D�F�W���F�R�Q�F�H�U�Q�L�Q�J���W�K�H��

p�O�D�L�Q�W�L�I�I�¶�V���S�U�L�Y�D�W�H���O�L�I�H���W�R���D single person or even a small group of perso�Q�V���´��Id. Further, �³�µ[t]here is 

no liability when the defendant merely gives further publicity to information about the plaintiff  that 

�L�V���D�O�U�H�D�G�\���S�X�E�O�L�F���¶�´��Montesano, 99 Nev. at 649, 668 P.2d at 1084 (quoting Restatement (Second) of 

Torts at § 652D, cmt. b), such �D�V���³�Z�Kat the plaintiff  himself leaves open to the public �H�\�H��� �́�

Restatement (Second) of Torts at § 652D, cmt. b.  

�+�H�U�H�����X�Q�G�H�U���1�H�Y�D�G�D�¶�V���5�X�O�H���������E�����������V�W�D�Q�G�D�U�G�����3�O�D�L�Q�W�L�I�Is�¶ claim for invasion of privacy �± 

public disclosure of private facts should be dismissed because the Amended Complaint fails to 

allege that Defendants publicized any �³�S�U�L�Y�D�W�H���I�D�F�W�V����́��7�K�H��Amended Complaint identifi es the 

alleged �³�S�U�L�Y�D�W�H���I�D�F�W�V�´���D�V���³�L�Q�I�R�U�P�D�W�L�R�Q���R�E�W�D�L�Q�H�G���I�U�R�P���W�K�H���*�3�6���Wracking devices����́���Am. Compl. at ¶¶ 

34, 39). Yet, as alleged, the GPS tracking devices only identified the location of Plaintiffs�¶ vehicles, 

as one would expect. The location of Plaintif fs�¶ vehicles �L�V���V�R�P�H�W�K�L�Q�J���W�K�D�W���L�V���R�S�H�Q���W�R���W�K�H���³�S�X�E�O�L�F��

eye� �́² it�¶s not a �³private fact.�  ́See, e.g., Osburn v. State, 118 Nev. 323, 327, 44 P.3d 523, 526 

(2002) (reco�J�Q�L�]�L�Q�J���W�K�D�W���D���Y�H�K�L�F�O�H�¶s location and movements are open to the public eye).  

Plaintiffs also mention that �³photographs�  ́were taken of Schieve. (Am. Compl. at ¶¶ 6, 45). 

It is, however, �³no invasion of privacy to photograph a person in a public place.�  ́PETA v. Bobby 

Berosini, Ltd., 111 Nev. 615, 631, 895 P.2d 1269, 1279 (1995); see Snyder v. Phelps, 580 F.3d 206, 

229 (4th Cir. 2009), aff'd, 562 U.S. 443 (2011) (�³It seems to be generally agreed that anything 

visible in a public place can be recorded and given circulation by means of a photograph, to the 

same extent as by a written description, since this amounts to nothing more than giving publicity to 

what is already public and what anyone present would be free to see.� )́.  

Plaintiffs refer to these facts as �³private facts;�  ́ but that does not make them so�² the 

allegation is nothing more than a legal conclusion, which is not entitled to an assumption of truth 

under the 12(b)(5) standard. See Nevada Yellow Cab Corp., 521 P.3d at 418. Thus, because an 

element of the claim is not satisfied, Plaintiff s have failed to state a claim for invasion of privacy �± 

public disclosure of private facts. 
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C. Plaintif fs Fail  To State A Claim For Violation Of NRS Chapter  200, Anti -Doxxing.  

Plaintiffs�¶ third cause of action is for violation of AB 296 (2021), which was enacted as 

NRS 41.1347. This statute �³�H�V�W�D�E�O�L�V�K�H�V���D���F�L�Y�L�O���F�D�X�V�H���R�I���D�F�W�L�R�Q against a person who commits certain 

acts commonly referred �W�R���D�V���µ�G�R�[�[�L�Q�J���¶�´ See Nevada Assembly Bil l �����������/�H�J�L�V�O�D�W�L�Y�H���&�R�X�Q�V�H�O�¶�V��

Digest (2021). �³�'�R�[�[�L�Q�J�  ́is understood to mean th�H���³�µ�X�V�H���R�I���W�K�H���,�Q�W�H�U�Q�H�W���W�R���Vearch for and publish 

identifying information about a particular individual, typically with malicious intent.�¶�´��Friends of 

Animals v. Bernhardt, 15 F.4th 1254, 1277 (10th Cir. 2021) (quoting Jeff rey Pittman, Privacy in the 

Age of Doxxing, 10 S.J. of Bus. & Ethics 53, 54 (2018)).2 Under NRS 41.1347, a plaintiff  can 

maintain a private right of action against a person �Z�K�R���³�G�L�V�V�H�Pinates any personal identifying 

information or sensitive informati�R�Q�´���R�I���W�Ke plaintiff  without their consent and several other 

requirements. See NRS 41.1347(1).  

Here, Plaintiffs�¶ claim for violation of AB 296 (2021) should be dismissed because the 

information that the Amended Complaint alleges was �³disseminated� �́² the location of Plaintiffs�¶ 

vehicles and photographs of Schieve�² does not constitute �³�S�H�U�V�R�Q�D�O���L�G�H�Q�W�L�I�\�L�Q�J���L�Q�I�R�U�P�D�W�L�R�Q�´���R�U��

�³�V�H�Q�V�L�W�L�Y�H���L�Q�I�R�U�P�D�W�L�R�Q�´���X�Q�G�H�U���W�K�H���V�W�D�W�X�W�H. Both are defined terms.  

�³�6�H�Q�V�L�Wive �L�Q�I�R�U�P�D�W�L�R�Q�´���P�H�D�Q�V���L�Q�Iormat�L�R�Q���F�R�Q�F�H�U�Q�L�Q�J���³�V�H�[�X�D�O���R�U�L�H�Q�W�D�W�L�Rn,� �́��³�>�Z�@�K�H�W�K�H�U���D��

person is transgender or has undergone a gender t�U�D�Q�V�L�W�L�R�Q���´���D�Q�G���³�>�W�@�K�H���K�X�P�D�Q���L�P�P�X�Q�R�G�H�I�L�F�L�H�Q�F�\��

virus status of a �S�H�U�V�R�Q��� �́��1�5�6�������������������������H������The location of Plaintiffs�¶ vehicles and photographs 

of Schieve do not fit wit hin this definition. 

T�K�H���G�H�I�L�Q�L�W�L�R�Q���R�I���³�S�H�U�V�R�Qal identifying inf�R�U�P�D�W�L�R�Q�´���Ls broader, but still  not broad enough to 

capture the location of a vehicle or a photograph. That term is defined in NRS 205.4617. See NRS 

41.1347(7)(�G�������S�R�L�Q�W�L�Q�J���W�R���1�5�6���������������������I�R�U���W�K�H���G�H�I�L�Q�L�W�L�R�Q���R�I���³�S�Hrsonal �L�G�H�Q�W�L�I�\�L�Q�J���L�Q�I�R�U�P�D�W�L�R�Q�´������

�³Personal identifying information�  ́ is defined as �³�D�Q�\���L�Q�I�R�Umation designed, commonly used or 

capable of being used, alone or in conjunction with any other information, to identify a li ving or 

deceased person or to identify the actions taken, communications made or received by, or other 

 

2 The widely understood improper goal of �³doxxing�  ́is to publish the victim�¶s personal information online to 
expose the victim to a campaign of threats and harassment. See Victoria McIntyre, "Do(x) You Really Want 
to Hurt Me?": Adapting IIED As A Solution to Doxing by Reshaping Intent, 19 TUL. J. TECH. &  INTELL. 
PROP. 111, 113�±14 (2016).  
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activities or transactions of a li ving or deceased perso�Q���´���1�5�6�����������������������������7�K�H���V�W�D�W�X�W�H���J�R�H�V���R�Q���W�R��

give examples, including name, driver�¶�V���O�L�F�H�Q�V�H���Q�X�P�E�H�U�����V�R�Fial security number, credit card 

number, date of birth, fingerprints, facial scan identifiers, personal identification number, alien 

registration number, professional li cense number, and other similar forms of identifying 

information. Again, the location of Plaintiffs�¶ vehicles and photographs of Schieve do not fall 

within this definiti on. See Bldg. Energetix Corp. v. EHE, LP, 129 Nev. 78, 85, 294 P.3d 1228, 1234 

(2013) ���³�W�K�H���Goctrine of noscitur a sociis teaches that words are known by�² acquire meaning 

from�² the company they keep� �́����� 

Thus, Plaintiffs have failed to state a claim for violation of AB 296 (2021). The statute 

simply does not apply to the conduct alleged in the Amended Complaint. 

D. Plaintif fs�¶ Claim For Negligence Fails As A Matter  Of Law.  

In their fourth cause of action, Plaintiff s assert a claim for negligence. They premise it, in 

part, on a theory of negligence per se. Negligence requires a showing of duty, breach of duty, legal 

causation, and damages. Sanchez, 125 Nev. at 824, 221 P.3d at 1280. A negligence per se claim 

�³arises when a duty is created by statute,�  ́meaning that �³[a] civi l statute�¶s violation establishes the 

duty and breach elements of negligence when the injured party is in the class of persons whom the 

statute is intended to protect and the injury is of the type against which the statute is intended to 

protect.�  ́Id. at 828, 221 P.3d at 1283. As explained below, Plaintiffs premise their negligence claim 

on three theories. All three fail  as a matter of law.   

First, for their negligence per se theory, Plaintiffs fail  to plead a statute upon which they can 

premise a claim for negligence per se. Plaintiffs premise their negligence per se theory on the 

�I�R�O�O�R�Z�L�Q�J���D�O�O�H�J�D�W�L�R�Q�����³�'�H�I�H�Q�Gants violated or conspired to violate multiple Nevada statutes 

including NRS 200.575, NRS 199.300, and others.�  ́(See Am. Compl. at ¶ 63). Under Nevada law, 

�K�R�Z�H�Y�H�U�����³�L�Q���W�K�H���D�E�V�H�Q�F�H of evidence of legislative intent to impose civi l liabil�L�W�\����́��D���³�Y�L�R�O�D�W�L�R�Q���R�I���D��

penal statute is n�R�W���Q�H�J�O�L�J�H�Q�F�H���S�H�U���V�H����́�Hinegardner v. Marcor Resorts, L.P.V., 108 Nev. 1091, 

1095, 844 P.2d 800, 803 (1992). Here, both NRS 200.575 and NRS 199.300 are penal statutes. 

Neither statute imposes civi l liability. Plaintiffs�¶ reference to �³�D�Q�G���R�W�K�H�U�V�´���I�D�L�O�V���W�R provide notice of 

the claim. See Vacation Vill ., Inc. v. Hitachi Am., Ltd., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994) 
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(providing that a claim must �³give fair notice of the nature and basis of a legally sufficient claim 

and the relief requested� )́. Thus, Plaintiffs fail  to state a claim for negligence per se.3  

Second, in addition to the negligence per se theory, Plaintiffs allege in paragraph 60 that 

Defendants violated a common law duty to protect Plaintiffs from harm from third parties. (See Am. 

Compl. at ¶ 60) (�³Defendants had a duty to prevent foreseeable harm to Plaintiffs, but by placing 

the GPS tracking devices on Plaintiffs�¶ vehicles, Defendants breached this duty and exposed 

Plaintiffs to a serious risk of harm.� )́. Under Nevada law, Defendants cannot maintain this theory of 

negligence because Defendants did not owe Plaintiffs such a duty and Plaintiffs have not alleged 

any third-party caused damages.    

The existence of a duty is a question of law. Scialabba v. Brandise Const. Co., 112 Nev. 

965, 968, 921 P.2d 928, 930 (1996). As a general rule, an individual does not have a duty to protect 

another from harm by a third party. Id.  A duty to prevent harm by a third party arises only where a 

�³�V�S�H�F�L�D�O���U�H�O�D�W�L�R�Q�V�K�L�S�´���H�[�L�V�W�V���E�H�W�Z�H�H�Q���W�K�H���S�D�U�W�L�H�V, such as in the case of a landowner-invitee, 

businessman-patron, employer-employee, school district-pupil, hospital-patient, and carrier-

passenger. Id. The rationale behind the imposition of such liability is that the �³ability of one of the 

parties to provide for [their]  own protection has been limited in some way by [their] submission to 

the control of the other.�  ́Id. In the �³absence of this degree of control, there is no special relationship 

giving rise to a duty of reasonable care.�  ́Sparks v. Alpha Tau Omega Fraternity, Inc., 127 Nev. 

287, 297, 255 P.3d 238, 245 (2011).  

Here, there is no special relationship between Defendants and Plaintiffs, i.e., a private 

investigator and the subject of an investigation giving rise to a duty of care. Plaintiffs allege that a 

special relationship exists. (See Am. Compl. at ¶ 61). But that is merely a legal conclusion, which is 

not entitled to the assumption of truth. See Nevada Yellow Cab Corp., 521 P.3d at 418. Nevada has 

not recognized the existence of a special relationship between a private investigator and the subject 

of the investigation. And, unlike the relationships where Nevada law has recognized a special 

 

3 Alternatively, Plaintiffs should be ordered to provide a more definite statement as to what �³other�  ́statutes 
were violated. Plaintiffs�¶ use of �³and others�  ́ is so vague and ambiguous that a party cannot reasonably 
prepare a response. 



 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

relationship, such as those identified above, a private investigator-subject of an investigation 

relationship does not feature any of the elements of control necessary to support the finding of a 

special relationship. 

In addition, this theory of negligence fails because Plaintiffs have failed to allege any third-

party harm to support such a theory. An example of such harm is found in Sanchez, 125 Nev. at 

824, 221 P.3d at 1281. There, one plaintiff  was kil led and another injured by a pharmacy customer 

who was driving while under the influence of controlled prescription drugs. The plaintiffs argued 

that the pharmacy owed them a duty of care. Although the Court found that no special relationship 

existed between the plaintiff s and the pharmacy such that a duty was owed, the fact pattern 

highlights the type of third-party harm that must underlie such a theory. Id.  

Here, there is no allegation of any such harm. Plaintiffs allege �³Defendants breached this 

duty and exposed Plaintiffs to a serious risk of harm.�  ́(Am. Compl. at ¶ 60). Yet �³exposure�  ́to a 

�³risk�  ́of harm does not satisfy the requirement for actual damages to sustain a claim of negligence. 

See Szekeres by Szekeres v. Robinson, 102 Nev. 93, 95, 715 P.2d 1076, 1077 (1986) (providing that 

�³a negligence action may not be maintained unless one has suffered injury or damage� )́. Thus, this 

theory of negligence fails as a matter of law. 

Third and finally, in addition to the negligence per se and third-party negligence theories, 

Plaintiffs allege in paragraphs 59 and 66 that Defendants violated a common law �³duty to exercise 

reasonable care in acting as a private investigator in compliance with Nevada law.�  ́ (See Am. 

Compl. at ¶ 59). It cannot be concluded that Defendants owed Plaintiffs such a broad duty of care.  

Duty �³is defined as an obligation, to which the law will  give recognition and effect, to 

comport to a particular standard of conduct toward another.�  ́Merluzzi v. Larson, 96 Nev. 409, 412, 

610 P.2d 739, 742 (1980), overruled on other grounds by Smith v. Clough, 106 Nev. 568, 796 P.2d 

592 (1990). In determining whether a duty exists, the Nevada Supreme Court has held that �³it is the 

courts and not juries that have the ultimate responsibili ty to define the scope of duty in relation to 

particular circumstances and to define the legal standard of reasonable conduct in light of the 

apparent risk.�  ́ Dow Chem. Co. v. Mahlum, 114 Nev. 1468, 1522, 970 P.2d 98, 133 (1998), 

abrogated on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11 (2001). Duty �³is only 
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an expression of the aggregate of those policy considerations which cause the law to conclude that 

protection is owed.�  ́Merluzzi, 96 Nev. at 412, 610 P.2d at 742; see Turner v. Mandalay Sports Ent., 

LLC, 124 Nev. 213, 218, 180 P.3d 1172, 1175 (2008) (relying on policy considerations to determine 

that baseball  stadium operators only owe a limited duty to fans to protect them from foul balls).  

Here, Plaintiffs attempt to impose a general duty of care between a private investigator and 

the subject of the investigation. Defendants recognize that they arguably owe Plaintiffs a duty not to 

violate any statutes that can form the basis for negligence per se, or those that govern a private 

investigator�¶s work under NRS Chapter 648. Except for the faulty statutes upon which Plaintiffs 

premised their theory of negligence per se, Plaintiff s have not alleged any such violations. To 

impose a general duty beyond those requirements is untenable. Much of what a private investigator 

does, including following a subject, observing a subject, or speaking to other people about a subject, 

creates as much, if not more, of a risk of the type of harm alleged here than the conduct at issue 

here. If such a general common law duty was imposed here, it would have a significant chilling 

effect on the private investigator industry and a private investigator�¶s abili ty to do their job. The 

Court should decline the invitation to impose such a broad duty here.  

Accordingly, Plaintiffs�¶ fourth cause of action for negligence should be dismissed.4 

E. Plaintif fs�¶ Claim For Declaratory Relief Fails As A Matter  Of Law And Is 
Unnecessarily Duplicative.   

In their eighth cause of action for declaratory relief, Plaintiffs seek �D���³judicial determination 

that Defe�Q�G�D�Q�W�V�¶���F�R�Q�G�X�Ft violates Nevada law and the Nevada statutes identified in this Complaint.�  ́

(Am. Compl. at ¶ 92). This statement appears to relate to AB 296 (2021), NRS 200.575, and NRS 

199.300. As explained below, Plaintiffs should not be permitted to proceed with a declaratory relief 

cause of action premised on any of these three statutes. 

First, Plaintiffs cannot premise their declaratory relief claim on NRS 199.300 or NRS 

200.575 because neither statute provides for a private right of action. Under Nevada law, 

 

4 Plaintiffs�¶ fourth cause of action for negligence is pled fairly ambiguously. Thus, alternatively, to the extent 
that Plaintiffs contend that any other theories of negligence are asserted beyond those addressed above, 
Plaintiffs should be required to provide a more definite statement so that Defendants can reasonably respond. 
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declaratory relief is not available to remedy an alleged statutory violation when no private right of 

action under the statute exists. See Richardson Constr., Inc. v. Clark Cty. Sch. Dist., 123 Nev. 61, 

65, 156 P.3d 21, 23 (2007) (explai�Q�L�Q�J���³�W�K�D�W���Z�K�H�Q���D���V�W�D�W�X�W�H���G�Res not expressly provide for a private 

cause of action, the absence of such a provision suggests that the Legislature did not intend for the 

statute to be enforced through a private caus�H���R�I���D�F�W�L�R�Q�´�������%�X�L�O�G�H�U�V���$�V�V�¶�Q���R�I N. Nev. v. City of Reno, 

105 Nev. 368, 369, 776 P.2d 1234, 1234 (1989) (explaining that the Uniform Declaratory 

Judgments Act�² codified in NRS Chapter 30�² �³�G�R�H�V not establish a new cause of action or grant 

jurisdiction to the court when it would not otherwise �H�[�L�V�W� )́.  

Second, Plaintiffs cannot premise their declaratory relief claim on AB 296 (2021), enacted 

as NRS 41.1347, because it is duplicative and unnecessary considering their third cause of action is 

for violation of the same statute. This point also applies to NRS 199.300 and NRS 200.575. Under 

�1�H�Y�D�G�D���O�D�Z�����D���F�R�X�U�W���P�D�\���³�S�U�R�S�H�U�O�\���H�[�H�U�F�L�V�H���L�W�V���Giscretion to refuse declaratory relief on the ground 

that other remedies are available.�´��El Capitan Club v. Fireman�¶s Fund Ins. Co., 89 Nev. 65, 70, 506 

P.2d 426, 429 (1973). To do so, the court must �G�H�W�H�U�P�L�Q�H���W�K�D�W���W�K�H���³�D�V�V�H�U�W�H�G���D�O�W�H�U�Q�D�W�L�Y�H���U�H�P�H�G�L�H�V���D�U�H��

available to the plaintiff  seeking the declaratory relief, and that such remedies are speedy and 

adequate or as well  suited to the �S�O�D�L�Q�W�L�I�I�¶�V���Q�H�H�G�V���D�V���L�V���G�H�F�O�D�U�D�W�R�U�\ re�O�L�H�I���´��Id. �³�7�K�H���F�R�X�U�W���V�K�R�X�O�G���O�H�D�Q 

toward declining the action if another remedy, such as a coercive action on an existing claim, is 

plainly available and would have wider res judicata effects��� ́Restatement (Second) of Judgments § 

33, cmt. c (1982); see Boca Park Martketplace Syndications Grp., LLC v. Higco, Inc., 133 Nev. 

923, 926, 407 P.3d 761, 764 (2017) (relying on this treatise).  

Courts around the country have reached this same conclusion. In Regus Mgmt. Grp., LLC, v. 

Int�¶l Bus. Mach. Corp., the Northern District of Texas cited to several cases in support of its 

conclusion that, in the failure to state a claim cont�H�[�W�����³�F�R�X�U�W�V���U�H�J�X�O�D�Uly reject declaratory judgment 

claims that seek resolution of matters that will  already be resolved as part of the claims in the 

la�Z�V�X�L�W���´��No. CIV.A.3:07-CV-1799-B, 2008 WL 2434245, at *2 (N.D. Tex. June 17, 2008); see, 

e.g., AmSouth Bank v. Dale, 386 F.3d 763, 787 (6th Cir. 2004) ���³Where a pending coercive action, 

filed by the natural plaintiff , would encompass all  the issues in the declaratory judgment action, the 
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policy reasons underlying the creation of the extraordinary remedy of declaratory judgment are not 

present, and the use of that remedy is unjustified.� �́����� 

Here, Plaintiffs�¶ claim for declaratory relief related to AB 296 (2021), NRS 199.300, and 

NRS 200.575 adds nothing to the current lawsuit. Plaintiffs seek a declaration that these statutes 

have been violated. That is the same relief Plaintiffs seek under their cause of action for violation of 

AB 296 (2021) and negligence per se. The law dictates dismissal of such a duplicative declaratory 

relief claim. 

For these reasons, Plaintiffs�¶ declaratory relief cause of action should be dismissed.  

F. Plaintif fs�¶ Request For In junctive Relief Fails To Provide Notice Of The Nature And 
Basis Of The Requested Relief.  

In their prayer for relief, Plaintiffs seek �³�S�U�H�O�L�P�L�Q�D�U�\���D�Q�G permanent injunctive r�H�O�L�H�I���  ́(Am. 

Compl. at p. 11). The Amended Complaint provides no further detail  as to what that would entail. 

To survive a motion to dismiss, �D���F�O�D�L�P���P�X�V�W���³�J�L�Y�H���I�D�L�U��notice of the nature and basis of a legally 

sufficient claim and the relief requested.�´��Vacation Village, 110 Nev. at 484, 874 P.2d at 746. Here, 

Plaintiffs do not �S�U�R�Y�L�G�H���³�I�D�L�U���Q�R�W�L�F�H� �́�of the nature of the requested preliminary and permanent 

injunctive relief. For this reason, the relief should be dismissed for failure to state a claim; or, 

alternatively, a more definite statement identifying the injunctive relief requested should be ordered 

under NRCP 12(e).  

G. Plaintif fs�¶ Request For Attorney Fees As Special Damages Fails As A Matter  Of Law. 

In their prayer for relief, Plaintiffs seek �D�Q���³�D�Z�D�U�G���R�I���D�W�W�R�U�Q�H�\�¶s fees and costs as special 

�G�D�P�D�J�H�V���´����Am. Compl. at p. 11). As explained below, this request should be dismissed because 

attorney fees as special damages are not available in an action of this nature. 

Nevada adheres to the American Rule of attorney fees, meaning attorney fees may not be 

awarded unless there is a statute, rule, or contract providing for such an award. Pardee Homes of 

Nevada v. Wolfram, 135 Nev. 173, 174, 444 P.3d 423, 424 (2019). The Nevada Supreme Court, 

�K�R�Z�H�Y�H�U�����K�D�V���U�H�F�R�J�Q�L�]�H�G���D���³�Q�D�U�U�R�Z���D�Q�G���O�L�P�L�W�H�G�´���H�[�F�H�S�W�L�R�Q���I�R�U���D�W�W�R�U�Q�H�\���I�H�H�V��as special damages. Id. 

Attorney fees as special damages are only recoverable in three types of cases: (1) cases 

when a plaintiff  becomes involved in a third-party legal dispute as a result of a breach of contract or 
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tortious conduct by the defendant; (2) cases in which a party incurred the fees in recovering real or 

personal property acquired through the wrongful conduct of the defendant or in clarifying or 

removing a cloud upon the title to property; and (3) injunctive or declaratory relief actions 

compelled by the opposing pa�U�W�\�¶�V���E�D�G���I�D�L�W�K���F�R�Q�Guct. Id. at 135 Nev. at 178, n. 3, 444 P.3d at 426, 

n. 3.   

Here, this case does not �I�L�W���Z�L�W�K�L�Q���W�K�H���³�Q�D�U�U�R�Z���D�Q�G���O�L�P�L�W�H�G�´ exception for attorney fees as 

special damages. The case clearly does not fit within the first two categories of cases�² third-party 

legal dispute or certain property disputes. It is anticipated that Plaintif fs will  argue that this case fits 

within the third category of cases, those seeking injunctive or declaratory relief. Yet that is not the 

case. The roots of this third category underscore why.  

In Sandy Valley Assocs. v. Sky Ranch Ests. Owners As�V�¶�Q, the Nevada Supreme Court 

recognized the injunctive or declaratory relief category of cases. 117 Nev. 948, 35 P.3d 964 (2001). 

In doing so, the Court cited to two cases: City of Las Vegas v. Cragin Industries, 86 Nev. 933, 478 

P.2d 585 (1970) and American Fed. Musicians v. R�H�Q�R�¶�V���5iverside, 86 Nev. 695, 475 P.2d 220 

(1970). See Sandy Valley, 117 Nev. at 958, n. 19, 35 P.3d at 970, n. 19 (citing these two cases). 

Both cases were pure injunctive relief actions. In Cragin Industries, the complaint sought �³a 

permanent injunction against the city and power company prohibiting the placement of electrical 

�Z�L�U�H�V���D�E�R�Y�H���J�U�R�X�Q�G� �́��D�Q�G���³�D���G�H�F�O�D�U�D�W�L�R�Q���W�K�D�W���W�K�H���-�R�L�Q�W���2wnership Agreement was null, void, against 

public policy and contrary to Ordinance 1321 requiring underground cir�F�X�L�W�V���´����See 86 Nev. at 936, 

478 P.2d at 587. In American Federation of Musicians, the plaintiff , a hotel, sought injunctive relief 

to be removed from a li st, which their presence on meant that union musicians would not perform at 

their property. See 86 Nev. at 697, 475 P.2d at 221.   

The instant case is neither a pure injunctive nor declaratory relief action. While it features a 

claim for declaratory relief and a request for injunctive relief (to the extent that those claims are not 

dismissed on their own merits, as they should be, as explained above), at its core, this case seeks 

damages for alleged tortious conduct and statutory violations.  

If  all  a plaintiff  had to do was add in a request for injunctive relief or a claim for declaratory 

relief to maintain a claim for attorney fees as special damages, this �³�Q�D�U�U�R�Z���D�Q�G���O�L�P�L�W�H�G�´���H�[�F�H�S�W�L�R�Q 
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would swallow the American Rule. Further, this reasoning makes sense because in a pure 

declaratory or injunctive relief action, the inability to recover attorney fees could dissuade a party 

from bringing the action in the fi rst place. That is not the case here, where Plaintiffs seek to recover 

damages. Thus, Plaintiffs�¶ request for attorney fees as special damages should be dismissed. 

III.  CONCLUSION 

Based on the foregoing, Defendants David McNeely and 5 Alpha Industries, LLC 

respectfully  request that the Court dismiss Plaintiffs�¶ claims for invasion of privacy �± public 

disclosure of private facts (second cause of action), violation of NRS Chapter 200, anti-doxing 

(third cause of action), negligence (fourth cause of action), declaratory relief (eighth cause of 

action), injunctive relief (form of relief), and attorney fees as special damages (form of relief), or 

alternatively, order a more definite statement, as requested above. 

AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: March 9, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
Brittany M. Llewellyn, Esq. 
Jonathan J. Winn, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC  
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 

 

 

 

 

 

 

 



 

14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CERTIFIC ATE OF SERVICE 

 I hereby certify that on the 9th day of March, 2023, a true and correct copy of the foregoing 

�'�(�)�( �1�' �$�1�7�6���'�$ �9�,�'���0 �&�1�(�( �/ �<���$�1�'�� �����$�/�3�+�$���,�1�'�8�6�7�5�,�(�6�����/ �/ �&�¶�6���0 �2�7�,�2�1���7�2��

DISMISS, OR ALT ERNATIVE LY, MOTION FOR A MORE DEFINIT E STATEMENT was 

electronically filed and serv�H�G���R�Q���F�R�X�Q�V�H�O���W�K�U�R�X�J�K���W�K�H���&�R�X�U�W�¶�V���Hlectronic service system, unless 

service by another method is stated or noted, to the following: 

Adam Hosmer-Henner, Esq. 
Chelsea Latino, Esq. 
Philip Mannelly, Esq. 
Jane Susskind, Esq. 
McDonald Carano, LLP 
100 W. Liberty St., Tenth Floor 
Reno, NV 89501 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com 
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
Attorneys for Plaintiffs  
 

 

/s/ Cynthia S. Bowman     
   An employee of WEINBERG, WHEELER, 
 HUDGINS, GUNN & DIAL, LLC 
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3795 
Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
rgormley@wwhgd.com  
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
bllewellyn@wwhgd.com 
Jonathan J. Winn, Esq. 
Nevada Bar No. 12896 
jwinn@wwhgd.com 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
T: (702) 938-3838 
F: (702) 938-3864 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
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Despite the vitriol �L�Q���3�O�D�L�Q�W�L�I�I�V�¶ papers, they have not justified their requested relief for the 

immediate and public disclosure of documents sufficient to identify the Confidential Client(s).1 

Rather, the law and information available at this early stage confirm that the identity of the 

Confidential Client(s) constitutes confidential and protected information and the interests of justice 

dictate patience and protection of the information. Thus, a protective order protecting the identity of 

the Confidential Client(s) is warranted.2  

 

1 �³Confidential Client(s)�  ́ refers to the client(s) who hired Defendants to investigate Plaintiff Schieve and 
Plaintiff Hartung. In the Opp�¶n/Countermotion, the term was only defined to include Schieve as Hartung was 
not yet a party to the case. In addition, Defense counsel feels compelled to quic�N�O�\���D�G�G�U�H�V�V���3�O�D�L�Q�W�L�I�I�V�¶��
�D�F�F�X�V�D�W�L�R�Q���R�I���³�R�E�V�W�U�X�F�W�L�R�Q���  ́(See Pls.�¶ Reply at 2:16). There is no merit to this accusation. The appearance of 
current defense counsel did not cause any delay. Defendant McNeely responded to the complaint on 
February 13, 2023, which was within 21 days of being served with process consistent with Rule 12. Defense 
counsel accepted service of process on behalf of Defendant 5 Alpha on February 7, 2023 and 5 Alpha 
responded to the complaint simultaneously with Defendant McNeely. Plaintif�I�V�¶���I�X�U�W�K�H�U���F�R�Q�F�H�U�Q�V���U�H�J�D�U�G�L�Q�J��
service of process are speculative, at best. The only delay in this case was created by Plaintiffs�¶ piecemeal 
filing of a complaint and an amended complaint with an additional plaintiff and additional allegations. 
Defendants are not casting aspersions related to this delay created by Plaintiffs, as this is an acceptable and 
normal practice in the course of litigation. The point is that there has been no abnormal delay in this nascent 
action, much less obstruction. 
 
2 With resp�H�F�W���W�R���3�O�D�L�Q�W�L�I�I�V�¶���S�U�R�F�H�G�X�U�D�O���F�R�P�S�O�D�L�Q�W�V�����W�K�H���&�R�X�Q�W�H�U�P�R�W�L�R�Q���V�H�H�N�V���D���S�U�R�W�H�F�W�L�Y�H���R�U�G�H�U���S�U�R�W�H�F�W�L�Q�J���W�K�H��
identity of the Confidential Client(s) through affirmative relief, which differs from simply opposing a motion 
to compel. The differing nature of the relief �V�R�X�J�K�W���L�V�����I�R�U���L�Q�V�W�D�Q�F�H�����S�D�U�W�L�F�X�O�D�U�O�\���U�H�O�H�Y�D�Q�W���W�R���3�O�D�L�Q�W�L�I�I�V�¶��
arguments regarding SRCR 3, as discussed below. It should be noted that the issuance of a protective order is 
alternative to the denial of Plaintiffs�¶ motion to compel, because, if the motion to compel is denied, there is 
no need for a protective order at this juncture. Yet, if the Court prefers, Defendants will gladly refile the 
�³�&�R�X�Q�W�H�U�P�R�W�L�R�Q�´���D�V���D���V�H�S�D�U�D�W�H��filing. In the unpublished Court of Appeals decision referenced by Plaintiffs, 
that is �Z�K�D�W���K�D�S�S�H�Q�H�G�����7�K�H���S�D�U�W�\���I�L�O�H�G���D���M�R�L�Q�W���R�S�S�R�V�L�W�L�R�Q���D�Q�G���F�R�X�Q�W�H�U�P�R�W�L�R�Q���D�Q�G���W�K�H�Q�����Z�L�W�K���W�K�H���F�R�X�U�W�¶�V��
permission, refiled the countermotion separately. Next, Plaintiffs contend that the Countermotion fails 
because it does not include a separate good faith meet and confer certification. The underlying issue, 
however, was discussed between Defendants�¶ prior counsel and Plaintiffs�¶ counsel and no informal 
resolution could be reached. Further, prior t�R���W�K�H���I�L�O�L�Q�J���R�I���W�K�H���2�S�S�¶�Q���&�R�X�Q�W�H�U�P�R�W�L�R�Q�����' �Hf�H�Q�G�D�Q�W�V�¶���F�X�U�U�H�Q�W��
counsel �F�R�Q�W�D�F�W�H�G���3�O�D�L�Q�W�L�I�I�V�¶���F�R�X�Q�V�H�O���R�Q���)�H�E�U�X�D�U�\���������������������Y�L�D���S�K�R�Q�H���D�Q�G���H�P�D�L�O���W�R���G�L�V�F�X�V�V���W�K�H���L�Q�V�W�D�Q�W���L�V�V�X�H�� 
(Ex. 1 (Gormley Decl.)). �' �H�I�H�Q�G�D�Q�W�V�¶���F�R�X�Q�V�H�O���U�H�D�F�K�H�G���R�X�W���D�V���D���S�U�R�I�Hssional courtesy to discuss the issue 
himself, not thinking there could be any credible technical complaint as to lack of a meet and confer, 
�F�R�Q�V�L�G�H�U�L�Q�J���W�K�D�W���' �H�I�H�Q�G�D�Q�W�V�¶���S�U�L�R�U���F�R�X�Q�V�H�O���K�D�G���D�O�U�H�D�G�\���P�H�W���D�Q�G���F�R�Q�I�H�U�U�H�G���Z�L�W�K���3�O�D�L�Q�W�L�I�I�V�¶���F�R�X�Q�V�H�O���U�H�J�D�U�G�L�Q�J��
the underlying issue. (Id.). They were not able to connect. (Id.). In an abundance of caution, on Monday, 
March 6, 2023, Defense counsel contacted Plaintiffs�¶ counsel regarding conducting a meet and confer to 
determine if any informal resolution could be reached. (Id.). The conference was conducted the next day. 
(Id.). Consistent with the result from the first meet and confer, an informal resolution could not be reached. 
(Id.). Thus, even to the extent that a second meet and confer was necessary (which Defendants submit was 
not the case), the substantive issue should be decided on the merits, particularly considering that it was clear 
before the filing of the countermotion and reaffirmed after that no informal resolution of the underlying issue 
was possible. See, e.g., Thomas v. Baca, 231 F.R.D. 397, 404 (C.D. Cal. 2005) (noting that the failure to 
m�H�H�W���D�Q�G���F�R�Q�I�H�U���V�K�R�X�O�G���Q�R�W���³�V�H�U�Y�H���Ds the basis to deny the motio�Q�´���E�H�F�D�X�V�H���L�W���G�L�G���Q�R�W���D�S�S�H�D�U���W�K�D�W���³�D�Q�\��
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A. The Identit y Of The Confidential Cli ent(s) Is Confidential And  Protected Information. 

As shown in Defendants�¶ �2�S�S�¶n/Countermotion, the identity of the Confidential Client(s) is 

confidential and protected information under NRS 648.200, NRS 49.325, and/or as confidential 

commercial information under NRCP 2�����F�����������*�������3�O�D�L�Q�W�L�I�I�V�¶���D�U�J�X�P�H�Q�W�V���W�R���W�K�H���F�R�Q�W�U�D�U�\���O�D�F�N���P�Hrit. 

1. There can be no serious debate that the identity of a client that hires a private 

investigator is confidential information under NRCP 26(c)(1)(G). The work of private investigators 

concerns sensitive subjects. For instance, in the case of suspected infidelity, the concerned spouse 

does not want the spouse subject to investigation to discover that they retained a private 

investigator.  In the case of suspected workplace misfeasance, the employer does not want the 

employee subject to investigation to learn that they retained a private investigator. In these 

examples and others, awareness of the fact that a private investigator was hired and, more 

importantly, by who would have obvious significant consequences. 

To suggest otherwise, Plaintiff s analogize to a case providing that generally the identity of a 

client that hires an attorney does not fall  within the ambit of attorney-client privilege. (See �3�O�V���¶��

Reply at 7:9-10) (citing Exobox Techs. Corp. v. Tsambis, No. 2:14-CV-501-RFB-VCF, 2014 WL 

4987903, at *4 (D. Nev. Oct. 7, 2014)). That argument does not help their position. 

At the outset, that argument ignores, regardless of privilege, that the identity of an att�R�U�Q�H�\�¶�V��

client is confidential information under NRPC 1.6(a), just as client identity is confidential 

information for a private investigator under NRS 648.200. See �1�5�&�3�����������D�������S�U�R�Y�L�G�L�Q�J���W�K�D�W���³�>�D�@��

lawyer shall  not reveal information relating to representation of a client unless the client gives 

informed consent, the disclosure is impliedly authorized in order to carry out the representation, or 

�W�K�H���G�L�V�F�O�R�V�X�U�H���L�V���S�H�U�P�L�W�W�H�G���E�\���S�D�U�D�J�U�D�S�K�V�����E�����D�Q�G�����G��� �́�����see also �$�P�����%�D�U���$�V�V�¶�Q���)�R�U�P�D�O���2�S���������������D�W��

�������0�D�U�������������������������³�(�Y�H�Q���F�O�L�Hnt identity is protected under �0�R�G�H�O���5�X�O�H�����������´������ 

�3�O�D�L�Q�W�L�I�I�V�¶���D�U�J�X�P�H�Q�W���I�X�U�W�K�H�U���L�J�Q�R�U�H�V���W�K�D�W���Z�K�H�Q���L�W���F�R�P�H�V���W�R��attorney-client privilege, courts 

�U�H�F�R�J�Q�L�]�H���W�K�D�W���W�K�H���S�U�L�Y�L�O�H�J�H���D�S�S�O�L�H�V���W�R���F�O�L�H�Q�W���L�G�H�Q�W�L�W�\���Z�K�H�U�H���³�D���F�O�L�H�Q�W�¶�V���L�G�H�Q�W�L�W�\���L�V���V�X�I�I�L�F�L�H�Q�W�O�\��

intertwined wi�W�K���W�K�H���F�O�L�H�Q�W�¶�V���F�R�Q�I�L�G�H�Q�F�H�V���  ́�R�U���Z�K�H�U�H���G�L�V�F�O�R�V�L�Q�J���W�K�H���Q�D�P�H���R�I���W�K�H���F�O�L�H�Q�W���³�Z�R�X�O�G���U�H�Y�H�D�O��

 

informal resolution of [the] motion w�D�V���S�R�V�V�L�E�O�H�´�������3�O�D�L�Q�W�L�I�I�V�¶���S�U�R�F�H�G�X�U�D�O���D�U�J�X�P�H�Q�W�V���S�O�D�F�H���I�R�U�P���D�E�R�Y�H��
substance and should not prevail. 
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its motive in seeking �U�H�S�U�H�V�H�Q�W�D�W�L�R�Q���´���6�H�H���&�D�X�V�H���R�I���$�F�W�L�R�Q���,�Q�V�W�����Y�����8���6�����'�H�S�¶�W���R�I���-�X�V�W��, 330 F. Supp. 

3d 336, 350 (D.D.C. 2018) (collecting cases).   

Here, the identity of a client that hires a private investigator falls within that reasoning as 

much as the identity of a client that hires an attorney. Thus, at a minimum, the identity of the 

Confidential Client(s) should be treated as confidential commercial information under NRCP 

26(c)(1)(G).   

2. Plaint�L�I�I�V�¶���F�K�D�O�O�H�Q�J�H�V���W�R���W�K�H���D�S�S�O�L�F�D�E�L�O�L�W�\���R�I���1�5�6�������������������D�O�V�R���I�D�L�O����Plaintiff s argue 

that the statute does not make information encompassed by the statute �³�F�R�Q�I�L�G�H�Q�W�L�D�O���´����See �3�O�V���¶ 

Reply at 6:19-22, 26-27). The statute, however, makes the disclosure of the information 

�H�Q�F�R�P�S�D�V�V�H�G���E�\���L�W�� �³�X�Q�O�D�Z�I�X�O���´�� �1�5�6�� �������������������,�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���L�V���X�Q�O�D�Z�Iul to disclose is 

confidential.  

Next, Plaintiffs argue that the identity of the Confidential Client(s) does not fall  within the 

scope of the statute. Yet the interpretation of the statute turns on its legislative intent. And it defies 

reason to conclude that the Legislature did not intend for the statute to protect, generally, the most 

confidential aspect of the private investigator-client relationship: the identity of the client.  

�,�Q�G�H�H�G�����X�Q�G�H�U���W�K�H���V�W�D�W�X�W�H�¶�V���S�O�D�L�Q���O�D�Q�J�X�D�J�H�����W�K�H���L�G�H�Q�W�L�W�\���R�I���W�K�H���F�O�L�H�Q�W���I�D�O�O�V���Z�L�W�K�L�Q���³�D�Qy 

�L�Q�I�R�U�P�D�W�L�R�Q���D�F�T�X�L�U�H�G���E�\���>�W�K�H���L�Q�Y�H�V�W�L�J�D�W�R�U�@����́��1�5�6���������������������������7�R���F�R�Q�F�O�X�G�H���R�W�K�H�U�Z�L�V�H���Z�R�X�O�G���U�H�T�X�L�U�H��

relying on the modifying clause at the end of sub-section (1) that serves only to modify the last 

antecedent�² �W�K�H���³�H�P�S�O�R�\�H�U���R�U���F�O�L�H�Q�W�´�² to limit the earlier cl�D�X�V�H���R�I���³�D�Q�\���L�Q�I�R�U�P�D�W�L�R�Q���D�F�T�X�L�U�H�G���E�\��

�>�W�K�H���L�Q�Y�H�V�W�L�J�D�W�R�U�@����́��1�H�Y�D�G�D���O�D�Z���G�R�H�V���Q�R�W���V�X�S�S�R�U�W���V�X�F�K���D�Q���L�Q�W�H�Upretation. (See �2�S�S�¶�Q���&�R�X�Q�W�H�U�P�R�W�L�R�Q��

at 7:6-13) (citing Valenti v. �6�W�D�W�H�����'�H�S�¶�W���R�I���0�R�W�R�U���9�H�K�L�F�O�H�V, 131 Nev. 875, 880, 362 P.3d 83, 86 

(2015)).  

Lastly, Plaint�L�I�I�V���D�V�V�H�U�W���W�K�D�W���W�K�H���1�H�Y�D�G�D���6�X�S�U�H�P�H���&�R�X�U�W���U�H�M�H�F�W�H�G���'�H�I�H�Q�G�D�Q�W�V�¶���L�Q�W�H�U�S�U�H�W�D�W�L�R�Q��

of NRS 648.200 in DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000). (See Pls.�¶ Reply at 5). Not 

�V�R�����$�V���U�H�F�R�J�Q�L�]�H�G���L�Q���W�K�H���2�S�S�¶�Q���&�R�X�Q�W�H�U�P�R�W�L�R�Q����DeChant stands for the fact that the court has 

discretion to compel disclosure of documents that fall  under the protection of the statute that are 

otherwise discoverable. (See �2�S�S�¶�Q���&�R�X�Q�W�H�U�P�R�W�Lon at 6:1-6). Plaintiff s ignore that information can 

be both confidential and subject to discover�\���W�K�U�R�X�J�K���F�R�X�U�W���R�U�G�H�U�����' �H�I�H�Q�G�D�Q�W�V�¶���D�U�J�X�P�H�Q�W, however, 
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is that this Court should exercise its discretion to issue the relief requested by Defendants and 

protect the information at this time, as opposed to Plaintiff s�¶ request for immediate and public 

disclosure. That request is consistent with DeChant. 

3. �3�O�D�L�Q�W�L�I�I�V�¶���Q�L�W-picks with trade secret protection under NRS 49.325 fall  short. 

Plaintiffs largely ignore the criteria for determining whether information constitutes a trade secret 

under Finkel v. Cashman Pro., Inc., 128 Nev. 68, 74, 270 P.3d 1259, 1264 (2012)�² a showing 

�U�H�D�G�L�O�\���P�D�G�H���E�\���W�K�H���2�S�S�¶�Q���&�R�X�Q�W�H�U�Potion. Rather, Plaintiffs insist that only the identity of several 

clients can quali fy as a trade secret, not the identity of a single cli ent�² or however many clients 

make up the Confidential Client(s). (See Pls.�¶ Reply at 7-8). But this argument ignores that, 

fundamentally, the identity of a single client, just li ke t�K�H���L�G�H�Q�W�L�W�\���R�I���V�H�Y�H�U�D�O���F�O�L�H�Q�W�V�����F�D�Q���³�G�H�U�L�Y�H�>���@��

independent economic value, actual or potential, from n�R�W���E�H�L�Q�J���J�H�Q�H�U�D�O�O�\�� �N�Q�R�Z�Q���´�� �1�5�6��

600A.030(5)(a). Likewise, Plaintiffs�¶ argument that it is only the cost of acquisition that counts, not 

the fallout from disclosure, lacks merit. (See �3�O�V���¶���5�H�S�O�\���D�W����:27-9:3). A company could have a 

secret recipe that cost next to nothing to develop, but disclosure of the recipe could destroy the 

�F�R�P�S�D�Q�\�¶�V���F�R�P�S�H�W�L�W�L�Y�H���D�G�Y�D�Q�W�D�J�H���D�Q�G���E�X�V�L�Q�H�Vs. �7�K�D�W�¶�V���V�W�L�O�O���D���W�U�D�G�H���V�H�F�U�H�W�� In the unique context of 

the relationship between a private investigator and a single client, the identity of a single client can 

constitute a trade secret.     

Turning to the facts in this case, Defendants have made the necessary showing to justify 

trade secret protection of the identity of the Confidential Client(s) under Nevada law. Plaintiffs 

critique the declaration submitted by McNeely by noting additional facts that could be considered. 

(See �3�O�V���¶���5�H�S�O�\���D�W�����������%�X�W���W�K�H��simple truth is undeniable: an investigator who discloses the identity 

of a client will  face significant negative business repercussions. (See also �2�S�S�¶�Q���&�R�X�Q�W�H�U�P�R�W�L�R�Q���D�W��

10:20) (citing The Sedona Conference, Commentary on Protecting Trade Secrets in Litigation 

About Them, 23 Sedona Conf. J. �����������������������������������S�U�R�Y�L�G�L�Q�J���L�Q���3�U�L�Q�F�L�S�O�H�������W�K�D�W���³�D���F�R�X�U�W���G�R�H�V���Q�R�W��

need to make a conclusive determinati�R�Q���D�V���W�R���Z�K�H�W�K�H�U���D���S�D�U�W�\�¶�V���L�Q�I�R�U�P�D�W�L�R�Q���T�X�D�O�L�I�L�H�V���D�V���D���W�U�D�G�H��

�V�H�F�U�H�W���E�H�I�R�U�H���R�U�G�H�U�L�Q�J���D�S�S�U�R�S�U�L�D�W�H���S�U�R�W�H�F�W�L�R�Q�V�������������´��).  

At bottom, the identity of the Confidential Client(s) warrants protection as confidential 

information whether under NRS 648.200, NRS 49.325, and/or NRCP 26(c)(1)(G).  
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B. The Interests Of Justice Support The Relief Requested By Defendants.  

�7�K�H���2�S�S�¶�Q���&�R�X�Qtermotion showed that the identity of the Confidential Client(s) should not 

be ordered disclosed at this time and sought aff irmative relief under NRCP 26(c). Namely, the 

Countermotion sought staggered discovery, to avoid disclosure of the confidential information at 

this time, or, alternatively, consideration of �³Doe�  ́pleading to at least avoid public disclosure at this 

time.3  

In response, Plaintiff s argue that the inquiry fall s under the standard for sealing court records 

under SRCR 3. (See Pls.�¶���5�H�S�O�\���D�W��������-13). This argument ignores that the aff irmative relief sought 

by Defendants is that the identity of the Confidential Client(s) should not be ordered disclosed at 

this time, which differs from merely sealing a record. Alternatively, if the Confidential Client(s) are 

ordered disclosed and Plaintiffs seek leave to amend to name them as a defendant(s), as Plaintiffs 

have stated they will , the Confidential Client(s) wil l be on every single document filed. That is why 

Defendants proposed, in the alternative, the �³Doe�  ́defendant approach, which would seek to protect 

the information from public disclosure holistically, as opposed to through an unduly burdensome 

document by document approach.  

As for the staggered discovery approach, Plaintiffs argue that it is unnecessary and 

unworkable. But this approach works in trade secret li tigation. While perhaps such an approach is 

atypical and less eff icient than standard discovery, those are the sacrif ices that are warranted when 

it comes to the protection of confidential information in the face of mere allegations in a complaint. 

Further, Plaintiffs fail  to explain how there could be liability against the Confidential Client(s) 

under the Amended Complaint if the claims asserted against Defendants fail  as a matter of law. 

Staggered discovery is an appropriate and workable solution.  

�$�V���I�R�U���W�K�H���³�'�R�H� �́��G�H�I�H�Q�G�D�Q�W���D�S�S�U�R�D�F�K�� that is an alternative if the Court orders a disclosure of 

the identity of the Confidential Client(s). The parties agree that it would be for the Confidential 

 

3 Plaintiffs argue �W�K�D�W���' �H�I�H�Q�G�D�Q�W�V���³�>�G�L�G�@���Q�R�W���U�H�V�S�R�Qd �W�R�´���3�O�D�L�Q�W�L�I�I�V�¶���D�U�J�X�P�H�Q�W���U�H�J�D�U�G�L�Q�J���³�L�Q�M�X�V�W�L�F�H�´���X�Q�G�H�U��
NRS 49.325(1). (See �3�O�V���¶���5�H�S�O�\���D�W�������������������' �H�I�H�Q�G�D�Q�W�V�¶���H�Q�W�L�U�H���S�R�V�L�W�L�R�Q�����K�R�Z�H�Y�H�U�����Z�D�V���S�U�H�P�L�V�H�G���R�Q���W�K�H��
interests of justice and addressing this aspect of NRS 49.325(1). (See, e.g., �2�S�S�¶�Q���&�R�X�Q�W�H�U�P�R�W�L�R�Q���D�W 3:3 
���³�L�Q�W�H�U�H�V�W�V���R�I���M�X�V�W�L�F�H���Zarrant pa�W�L�H�Q�F�H�´�����������������Q�R�W�L�Q�J���W�K�H���W�H�V�W���������������������Q�R�W�L�Q�J���W�K�H���W�H�V�W������and 14:23-���������³�Whe 
�L�Q�W�H�U�H�V�W�V���R�I���M�X�V�W�L�F�H���G�L�F�W�D�W�H���S�D�W�L�H�Q�F�H�´�������� 
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Client(s) to make the arguments in furtherance of this protection. Defendants merely submit that a 

public disclosure of the identity of the Confidential Client(s) should not be ordered before the merits 

of this argument, or any other potential arguments, can be raised by the Confidential Client(s).4     

C. Conclusion 

In sum, the issue is how to best balance the competing interests and confidential information 

�D�W���V�W�D�N�H�����' �H�I�H�Q�G�D�Q�W�V���K�D�Y�H���S�U�R�I�I�H�U�H�G���R�S�W�L�R�Q�V���I�R�U���K�R�Z���W�R���G�R���V�R�����3�O�D�L�Q�W�L�I�I�V�¶���U�H�T�X�H�V�W���I�R�U���Lmmediate and 

public disclosure is not the answer. Accordingly, Defendants respectfull y request that the Court 

grant the Countermotion and issue a protective order protecting the identity of the Confidential 

Client(s).    

AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: March 9, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
Brittany M. Llewellyn, Esq. 
Jonathan J. Winn, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC  
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 

 

4 To avoid public disclosure while giving the Confidential Client(s) an opportunity to make any such 
arguments, the Court could, for instance, order a�Q���D�W�W�R�U�Q�H�\�¶�V��eyes-only disclosure.  
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CERTI FICA TE OF SERVICE 

 I hereby certify that on the 9th day of March, 2023, a true and correct copy of the foregoing 

REPLY IN SUPPORT OF DEFENDANTS DAVID  MCNEELY AND 5 ALPHA 

�,�1�'�8�6�7�5�,�(�6�����/ �/ �&�¶�6���&�2�8�1�7�(�5�0�2�7�,�2�1���)�2�5���3�5�2�7�(�&�7�,�9�(���2�5�' �(R was electronically 

filed and served on counsel th�U�R�X�J�K���W�K�H���&�R�X�U�W�¶�V���H�O�H�F�W�U�R�Q�L�F���V�H�U�Y�L�F�H���V�\�V�W�H�P�����X�Q�O�H�V�V���V�H�U�Yice by another 

method is stated or noted, to the following: 

Adam Hosmer-Henner, Esq. 
Chelsea Latino, Esq. 
Philip Mannelly, Esq. 
Jane Susskind, Esq. 
McDonald Carano, LLP 
100 W. Liberty St., Tenth Floor 
Reno, NV 89501 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com 
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
Attorneys for Plaintiffs 
 

 

/s/ Cynthia S. Bowman     
   An employee of WEINBERG, WHEELER, 
 HUDGINS, GUNN & DIAL, LLC 
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1520 
Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
rgormley@wwhgd.com  
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
bllewellyn@wwhgd.com 
Jonathan J. Winn, Esq. 
Nevada Bar No. 12896 
jwinn@wwhgd.com 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
T: (702) 938-3838 
F: (702) 938-3864 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
 
  

 

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

HILLA RY SCHIEVE, an individual; 
VAUGHN HARTUNG, an individual, 
 
  Plaintiffs, 
 
v. 
 
DAVID MCNEELY, an individual; 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited liability company; and DOES I 
through X and ROES I through X, inclusive, 
 
  Defendants. 

Case No. CV22-02015 
Dept. No. D15 
 
 
DECLARA TION OF RYAN T. 
GORMLEY, ESQ. IN SUPPORT OF 
REPLY IN  SUPPORT OF DEFENDANTS 
DAVID  MCNEELY AND  5 ALPHA 
INDUSTRIES, LLC�¶S 
COUNTERMOTION FOR PROTECTIVE  
ORDER 
 
 

 

 I, RYAN T. GORMLEY, declare as follows: 

1. I am over the age of 18, have personal knowledge of the matters set forth herein and, 

unless otherwise stated, am competent to testify to the same if called upon to do so. I am an attorney 

licensed to practice law in the State of Nevada, a partner with Weinberg, Wheeler, Hudgins, Gunn 

& Dial, LLC, and counsel for Defendants David McNeely and 5 Alpha Industries, LLC (�³5 Alpha� )́ 



 

2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

(collectively �³Defendants� )́ in this matter. I submit this declaration in support of the Reply in 

Support of Defendants�¶ Countermotion for Protective Order.  

2. With respect to Plaintiffs�¶ argument regarding a meet and confer, it is my 

understanding, and it appears to be undisputed, that Plaintiffs�¶ counsel met and conferred with 

Defendants�¶ prior counsel, Brian Hardy, Esq., regarding the underlying issue: the disclosure of the 

identity of the client(s) who hired Defendants. No agreement could be reached.  

3. Prior to the filing of Defendants�¶ Opposition to Plaintiff �¶s Motion to Compel and 

Countermotion for Protective Order on February 16, 2023, I contacted Plaintiffs�¶ counsel, Adam 

Hosmer-Henner, Esq., on February 16, 2023 via phone and email . I wanted to discuss the issue with 

him as a professional courtesy because I had not yet had the chance. I did not believe there was any 

requirement to discuss the issue or that an informal resolution could be reached, considering the 

prior meet and confer and the parties�¶ positions. We were unable to connect. Mr. Hosmer-Henner 

responded via email the next day, a Friday, stating he was tied up through the rest of the day, but 

said he was available the next Tuesday. I responded several days later, after being home-bound due 

to sickness for approximately a week. If the Court prefers, the pertinent email  chain can be provided 

as an exhibit. 

4. Af ter reading Plaintiffs�¶ Opposition to Countermotion for Protective Order, on 

March 6, 2023, I emailed Mr. Hosmer-Henner regarding a meet and confer in an abundance of 

caution to further explore if any informal resolution could be reached. We conducted the conference 

via telephone the next day, on March 7, 2023, at approximately 1:00 PM. An informal resolution 

could not be reached.   

AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: March 9, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
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CODE NO.  1945 
 
 
 
 
 
 
 

      
 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 

*  *  * 
 
HILLARY SCHIEVE, an individual, et al., 
 
    Plaintiffs, 
 
 vs. 
 
DAVID McNEELY, an individual, et al., 
 
    Defendants. 
                                                                                 / 
 

 
 
 
 
Case No.  CV22-02015 
 
Dept. No.  15 
 

 
RECOMMENDATION FOR ORDER 

 
 Plaintiff Hillary Schieve filed the original complaint in this action on December 15, 2022; an 

amended complaint adding Plaintiff Vaughn Hartung was filed on February 23, 2023.  Plaintiff 

Schieve is the Mayor of the City of Reno, Nevada, and Plaintiff Hartung is Chairman of the Board of 

County Commissioners for Washoe County, Nevada.  Named Defendants are David McNeely, who 

is a private investigator, and 5 Alpha Industries, LLC (“5 Alpha”), his business.  In addition, Plaintiffs 

claim that one or more unidentified “Doe” Defendants are also legally responsible for the conduct 

described in their amended complaint. 

Essentially, Plaintiffs allege that Defendants McNeely and 5 Alpha surreptitiously installed 

sophisticated GPS (i.e., global positioning system) tracking devices on their personal vehicles and 

conducted covert surveillance on them, and that these actions were taken at the request of an 

unidentified nonparty.  They allege that this surveillance was substantial, capturing comprehensive 

F I L E D
Electronically
CV22-02015

2023-03-15 10:38:39 AM
Alicia L. Lerud

Clerk of the Court
Transaction # 9560310
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information about private details of their lives, and continuing for at least several weeks on Plaintiff 

Schieve and several months on Plaintiff Hartung.  They further allege that Defendants publicly 

disclosed information and photographs revealing their locations, their activities, and the movement 

of their personal vehicles, and that these disclosures exposed them and their families to an 

unjustified and unwarranted risk of harassment, stalking, and bodily harm.  Plaintiffs state claims for 

relief based upon Invasion of Privacy—Intrusion Upon Seclusion, Invasion of Privacy—Public 

Disclosure of Private Facts, Violation of NRS Chapter 200 (Anti-Doxxing), Negligence, Trespass, 

Civil Conspiracy, and Aiding and Abetting.  They seek compensatory and punitive damages, a 

judicial declaration that Defendants’ conduct violates Nevada law, and other relief. 

 On January 13, 2023, Plaintiff Schieve filed an Ex Parte Motion for Leave to Issue 

Subpoenas.1  Plaintiff Schieve explained that she was seeking leave to serve two subpoenas duces 

tecum to obtain documents sufficient to identify the individual or entity that hired Defendants 

McNeely and 5 Alpha to place the tracking device on her vehicle.2  After obtaining the name of that 

person, she would amend the complaint to add that individual or entity as a co-defendant.  On 

January 20, 2023, the Court entered an Order Granting Motion for Leave to Issue Subpoenas, 

expressly finding good cause “to permit early discovery for the limited purpose of identifying the 

‘Doe’ defendant(s).”  On January 23, 2023, Defendants McNeely and 5 Alpha were served3 with 

subpoenas duces tecum directing each Defendant to do the following: 

Produce documents, including but not limited to engagement agreements, contracts, 
invoices, or payments, sufficient to identify each and every individual or entity that 
hired David McNeely and/or 5 Alpha Industries, LLC to conduct surveillance upon 
Hillary Schieve, to track Hillary Schieve’s location, or to take any other action with 
respect to Hillary Schieve. 

 
1  Without leave, a party generally is not permitted to obtain discovery in a civil action until that party has 

participated in an early case conference and filed a case conference report.  See NRCP 26(a). 
 

2  Of course, Defendants might have been retained by multiple individuals or entities.  In this decision, however, 
solely for the sake of simplicity, the Court will assume Defendants were retained by a single individual, entity, customer, or 
client. 
 

3  Defendants state that 5 Alpha disputes the sufficiency of the alleged service of process upon it, which Plaintiff 
Schieve maintains was effected through service upon the Nevada Secretary of State.  However, Defendants also state that 
this issue is immaterial to the present discovery dispute, and no analysis or authorities have been presented on that issue.  
Therefore, for purposes of this motion, the Court will presume that both Defendants were properly served with the 
subpoenas duces tecum at issue. 
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On January 25, 2023, Plaintiff Schieve’s counsel received a letter from an attorney representing 

Defendants, in which he objected to the subpoenas on the ground that compliance would require the 

disclosure of confidential trade-secret information.  On January 27, 2023, counsel for both sides 

discussed the matter further, but were unable to resolve this discovery dispute. 

 On February 2, 2023, Plaintiff Schieve filed a Motion to Compel, in which she seeks an order 

requiring Defendants to comply with the subpoenas previously served upon them so that she may 

learn the identity of the client who retained Defendants to track and surveil her.  On February 16, 

2023, Defendants filed Defendants David McNeely and 5 Alpha Industries, LLC’s Opposition to 

Plaintiff’s Motion to Compel and Countermotion for Protective Order.  In addition to opposing 

Plaintiff’s motion, Defendants seek an order requiring either (a) that discovery be conducted in 

phases and that Plaintiff Schieve not be permitted to obtain discovery identifying the client who 

retained them until after the Court denies a motion for summary judgment to be filed by Defendants 

following the first phase of discovery; or (b) that the identity of the client who retained them be 

disclosed solely to counsel and that the individual or entity otherwise participate in this litigation 

anonymously unless and until the Court orders differently.  At a minimum, Defendants ask that the 

Court hold its decision on Plaintiff’s motion to compel in abeyance until after resolving a pending 

motion to dismiss and the parties participate in an early case conference.4 

On February 23, 2023, Plaintiffs filed a Reply in Support of Motion to Compel,5 and the 

motion was submitted for decision on that same date.  In an order entered on February 28, 2023, 

this motion was referred to the Discovery Commissioner.  On March 2, 2023, Plaintiffs filed their 

Opposition to Countermotion for Protective Order.  On March 9, 2023, Defendants filed their Reply in 

 
4  Defendants filed Defendants David McNeely and 5 Alpha Industries, LLC’s Motion to Strike and Motion to 

Dismiss on February 13, 2023, but no further briefing on that motion has occurred (presumably because Plaintiffs 
subsequently filed an amended complaint).  However, on March 9, 2023, Defendants filed Defendants David McNeely and 
5 Alpha Industries, LLC’s Motion to Dismiss, or Alternatively, Motion for a More Definite Statement.  Essentially, 
Defendants seek an order dismissing four of Plaintiffs’ eight claims for relief, their request for injunctive relief, and their 
request for attorney fees as special damages. 

 
5  Although Plaintiff Hartung was not a party when the motion to compel was filed, the reply brief makes clear that 

he is now a Plaintiff in this case and that he joins in the pending motion to compel. 
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Support of Defendants David McNeely and 5 Alpha Industries, LLC’s Countermotion for Protective 

Order.  The countermotion was submitted for decision on March 13, 2023. 

A. Plaintiffs’ Motion to Compel 

Although Plaintiffs’ motion to compel arises in the context of two subpoenas duces tecum, 

this matter is fundamentally a dispute over the discoverability of the identity of the client who 

retained Defendants to track and surveil Plaintiffs.6  In that regard, “[p]arties may obtain discovery 

regarding any nonprivileged matter that is relevant to any party’s claims or defenses and 

proportional to the needs of the case.”  NRCP 26(b)(1).  The two subpoenas at issue are 

unquestionably efforts to obtain discovery.  See, e.g., Rodriguez v. Beard, No. 2:14-cv-1049 MCE 

KJN P, 2016 WL 6393755, at *2 (C.D. Cal. Oct. 28, 2016) (“subpoenas constitute pretrial 

discovery”); Dziadek v. Charter Oak Fire Ins. Co., 4:11-CV-04134-RAL, 2016 WL 1643825, at *2 

(D.S.D. Apr. 22, 2016) (“[t]he majority of courts agree that Rule 45 subpoenas constitute 

discovery”).7  Indeed, in permitting service of these subpoenas, the Court expressly stated that it 

was allowing “early discovery.”  Accordingly, the scope of discovery set forth at NRCP 26(b)(1) 

applies to these subpoenas.  See, e.g., Evenstar Master Fund SPC v. Cao, No. 2:20-cv-02333-KJD-

BNW, 2022 WL 476095, at *2 (D. Nev. Feb. 15, 2022) (“[t]he scope of discovery under a subpoena 

issued pursuant to Rule 45 is the same as the scope of discovery allowed under Rule 26(b)(1)”). 

Significantly, in opposing the motion to compel, Defendants do not argue or suggest that the 

documents sought by Plaintiffs are not relevant to a party’s claims or defenses, or that the requested 

discovery is not proportional to the needs of this case.  Instead, they contend that the identity of the 

 
6  Apart from the objections and arguments discussed in this decision, Defendants do not otherwise object to the 

subpoenas at issue.  Accordingly, any other objections are untimely and deemed waived, and they may not later be raised 
with the Court.  See NRCP 45(c)(3)(B) (requiring that any objections to a subpoena be served “before the earlier of the 
time specified for compliance or 14 days after the subpoena is served”); Perez v. Nevada, No. 2:14-cv-02087-APG-BNW, 
2020 WL 641224, at *3 (D. Nev. Feb. 11, 2020) (“[f]ailure to serve timely objections [under federal equivalent to NRCP 
45(c)(2)(B)] may constitute a waiver of objections to the subpoena, other than objections to service”); see also Valley 
Health Sys., LLC v. Dist. Court, 127 Nev. 167, 173, 252 P.3d 676, 680 (2011) (“we hold that neither this court nor the 
district court will consider new arguments raised in objection to a discovery commissioner's report and recommendation 
that could have been raised before the discovery commissioner but were not”). 

 
7  “Federal cases interpreting the Federal Rules of Civil Procedure ‘are strong persuasive authority, because the 

Nevada Rules of Civil Procedure are based in large part upon their federal counterparts.’”  See Exec. Mgmt. v. Ticor Title 
Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) (quoting Las Vegas Novelty, Inc. v. Fernandez, 106 Nev. 113, 119, 787 
P.2d 772, 776 (1990)); accord McClendon v. Collins, 132 Nev. 327, 330, 372 P.3d 492, 494 (2016). 
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client who hired them to track and surveil Plaintiffs is protected and confidential information under 

Nevada law.  To the extent that they contend that the information is protected from disclosure by an 

evidentiary privilege or immunity, Defendants bear the burden of demonstrating that fact.  See, e.g., 

Canarelli v. Dist. Court, 136 Nev. 247, 252, 464 P.3d 114, 120 (2020) (“[t]he party asserting the 

privilege has the burden to prove that the material is in fact privileged”); Rogers v. State, 127 Nev. 

323, 330, 255 P.3d 1264, 1268 (2011) (“[a]s the proponent of the privilege, Rogers bore the burden 

of establishing it”); McNair v. Dist. Court, 110 Nev. 1285, 1289, 885 P.2d 576, 579 (1994) 

(accountant withholding documents based upon accountant-client privilege bore burden of 

establishing applicability of privilege); see also Superpumper, Inc. v. Leonard, Tr. for Bankr. Estate 

of Morabito, 137 Nev. 429, 435, 495 P.3d 101, 107 (2021) (refusing to consider party’s privilege 

argument because that party “has not met its threshold burden of articulating its claim of privilege”). 

 1. NRS 49.325 

Defendants argue that the identity of their client is protected from disclosure by NRS 49.325, 

which provides that “[a] person has a privilege . . . to refuse to disclose . . . a trade secret owned by 

him or her, if the allowance of the privilege will not tend to conceal fraud or otherwise work injustice.”  

NRS 49.325(1) (2021).  If disclosure is ordered, “the judge shall take such protective measure as the 

interests of the holder of the privilege and of the parties and the furtherance of justice may require.”  

Id. 49.325(2).  Thus, trade secrets are not entitled to absolute protection even under NRS 49.325.  

See Pub. Serv. Comm’n v. Dist. Court, 107 Nev. 680, 684, 818 P.2d 396, 399 (1991) (“a person has 

only a conditional privilege not to disclose a trade secret if the non-disclosure would not work an 

injustice”).  Moreover, as with privileges generally, the burden of proving that this privilege applies to 

specific information rests with the party seeking that protection.  See, e.g., Weaver v. Tampa Inv. 

Grp., LLC, No. CV-12-01117 EJD (PSG), 2012 WL 4936052, at *2 (N.D. Cal. Oct. 16, 2012) (in 

applying essentially identical California law, “party claiming the trade secrets privilege has the initial 

burden of showing the material it seeks to protect is, in fact, a trade secret,” as well as 

demonstrating that it is entitled to the degree of protection sought). 
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Nevada’s enactment of the Uniform Trade Secrets Act contains a definition of the term “trade 

secret.”  Subject to limited exceptions that do not apply here, the term “trade secret” 

[m]eans information, including, without limitation, a formula, pattern, compilation, 
program, device, method, technique, product, system, process, design, prototype, 
procedure, computer programming instruction or code that: 

(1) Derives independent economic value, actual or potential, from not being 
generally known to, and not being readily ascertainable by proper means by the 
public or any other persons who can obtain commercial or economic value from its 
disclosure or use; and 

(2) Is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy. 

 
NRS 600A.030(5) (2021).8  “[T]he definition of what may be considered a ‘trade secret’ is broad.”9  

Nev. Indep. v. Whitley, 138 Nev., Adv. Op. 15, at 8, 506 P.3d 1037, 1043 (2022) (quoting InteliClear, 

LLC v. ETC Glob. Holdings, Inc., 978 F.3d 653, 657 (9th Cir. 2020)).  With regard to the identity of a 

company’s clients or customers, the Nevada Supreme Court has held that customer lists can qualify 

for protection as trade secrets.  See Finkel v. Cashman Prof’l, Inc., 128 Nev. 68, 77, 270 P.3d 1259, 

1265 (2012) (“the district court should have made findings as to the extent that Cashman’s . . . 

customer lists . . . remained protected as trade secrets”).  However, they do not automatically qualify 

for such protection.  See id. at 75 n.2, 270 P.3d at 1264 n.2 (“it is possible that not all of Cashman’s 

relationships would have qualified as trade secrets”); see also  Woodward Ins., Inc. v. White, 437 

N.E.2d 59, 67 (Ind. 1982) (“[w]hether customer information constitutes a trade secret or confidential 

information depends upon the facts of each individual case”), cited in Franz v. Johnson, 116 Nev. 

455, 466-67, 999 P.2d 351, 358 (2000).10  In fact, courts have held that a customer list qualifies as a 

 
8  Although the definitions set forth in NRS 600A.030 purport to apply only to NRS Chapter 600A, the Nevada 

Supreme Court has applied this definition outside of actions for misappropriation of trade secrets.  See Neal v. 
Griepentrog, 108 Nev. 660, 666 & n.5, 837 P.2d 432, 435 & n.5 (1992). 

 
9   In discovery disputes, the district court determines whether information constitutes a trade secret.  See, e.g., 

Clark v. Macy’s Credit & Customer Servs., Inc., No. 6:17-cv-692-Orl-41TBS, 2017 WL 3877605, at *3 (M.D. Fla. Sept. 5, 
2017) (“[w]here the proponent of the protective order contends that the materials at issue contain trade secrets, . . . 
the court must first determine whether such assertion is true”); M-I LLC v. Stelly, 733 F. Supp. 2d 759, 802 (S.D. Tex. 
2010) (quoting R.C. Olmstead, Inc. v. CU Interface, LLC, 606 F.3d 262, 269 (6th Cir. 2010)) (“‘[i]t is within the sound 
discretion of the trial court to decide whether trade secrets are relevant and whether the need outweighs the harm of 
disclosure”); Klayman v. Judicial Watch, Civil Action No. 06-670 (CKK)(AK), 2008 WL 11394177, at *3 (D.D.C. Jan. 8, 
2008) (“[t]he decision to quash a subpoena because it seeks trade secrets or other confidential information is left to the 
discretion of the court resolving the discovery dispute”). 
 

10  The Restatement (First) of Torts § 757 cmt. b (1939) observes that “[a]n exact definition of a trade secret is not 
possible.”  However, it identifies several factors to be considered in determining whether information is a trade secret: 
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trade secret only if it was the product of great expense and effort.11  See, e,g., Bridgestone 

Hosepower, LLC v. Eismann, No. 2:21-cv-02121-GMN-EJY, 2022 WL 18108430, at *8 (D. Nev. Apr. 

28, 2022) (“[a] customer list qualifies as a ‘trade secret’ when there is evidence that said list was the 

product of great expense and effort, that it included information that was confidential and not 

available from public sources, and that it was distilled from larger lists of potential customers into a 

list of viable customers for [a] unique business”) (internal quotation marks omitted); Sunbelt Rentals, 

Inc. v. Victor, No. C 13-4240 SBA, 2014 WL 492364, at *5 (N.D. Cal. Feb. 5, 2014) (under Uniform 

Trade Secrets Act, customer list qualifies for protection as trade secret if party seeking protection 

shows “that the information it seeks to protect is the product of a substantial amount of time, 

expense and effort on the part of the employer, has commercial value, and is not readily 

ascertainable to other competitors”) (internal quotation marks omitted); Bridge Fin., Inc. v. J. Fischer 

& Assocs., Inc., 310 So. 3d 45, 48 (Fla. Dist. Ct. App. 2020) (quoting Zodiac Records Inc. v. Choice 

Envtl. Servs., 112 So. 3d 587, 590 (Fla. Dist. Ct. App. 2013)) (“[t]o qualify as a trade secret, there 

must be evidence that a customer list ‘was the product of great expense and effort, that it included 

information that was confidential and not available from public sources, and that it was distilled from 

larger lists of potential customers into a list of viable customers for [a] unique business’”) (internal 

quotation marks omitted); Abbott-Interfast Corp. v. Harkbus, 619 N.E.2d 1337, 1344 (Ill. App. Ct. 

 
 
(1) the extent to which the information is known outside of his business; (2) the extent to which it is 
known by employees and others involved in his business; (3) the extent of measures taken by him to 
guard the secrecy of the information; (4) the value of the information to him and to his competitors; (5) 
the amount of effort or money expended by him in developing the information; (6) the ease or difficulty 
with which the information could be properly acquired or duplicated by others. 

 
Id.; see also Franz v. Johnson, 116 Nev. 455, 466-67, 999 P.2d 351, 358-59 (2000) (identifying three Restatement factors 
as among those to be considered in determining existence of a trade secret, and citing to annotation containing a 
comprehensive list of factors); accord Finkel v. Cashman Prof’l, Inc., 128 Nev. 68, 74-75, 270 P.3d 1259, 1264 (2012). 

 
11  The two cases cited by Defendant to show that customer lists may be considered trade secrets do not disagree 

with this statement.  In Fred Siegel Co., L.P.A. v. Arter & Hadden, 707 N.E.2d 853 (Ohio 1999), the court expressly 
observed that “[w]here information is alleged to be a trade secret, a factfinder may consider, e.g., the amount of effort or 
money expended in obtaining and developing the information, as well as the amount of time and expense it would take for 
others to acquire and duplicate the information.”  Id. at 862-63.  In that regard, it noted that “[t]he Siegel client list was sixty-
three pages in length and included the names of property owners, contact persons, addresses, and telephone numbers of 
hundreds of clients.”  Id. at 863.  Accordingly, “[t]he extensive accumulation of property owner names, contacts, addresses, 
and phone numbers contained in the Siegel client list may well be shown at trial to represent the investment of Siegel time 
and effort over a long period.”  Id.  In Radiology Servs., P.C. v. Hall, 780 N.W.2d 17 (Neb. 2010), the court similarly stated 
that “[w]here time and effort have been expended to identify particular customers with particular needs or characteristics, 
courts will prohibit others from using this information to capture a share of the market.”  Id. at 26. 
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1993) (quoting Reinhardt Printing Co. v. Feld, 490 N.E.2d 1302, 1308 (Ill. App. Ct. 1986)) (“[i]tems 

such as customer lists, pricing information, and business techniques can be trade secrets if the 

employer has developed the information ‘over a number of years at great expense and kept [it] 

under tight security’”); Microbiological Research Corp. v. Muna, 625 P.2d 690, 700 (Utah 1981) 

(holding that plaintiff’s customer list was not a trade secret, in part, because “there was no evidence 

that by the nature of [the] plaintiff’s business extraordinary effort was involved in compiling [the] 

customer list”).12  

 Of course, Plaintiffs do not seek Defendants’ customer list—they seek the identity of a 

specific client.  In that regard, Plaintiffs cite the Court to a federal case discussing Iowa’s enactment 

of the Uniform Trade Secrets Act.13  The court in that case recognized that customer lists can 

constitute trade secrets, but it refused to extend trade-secret protection to the identity of a specific 

customer: 

Iowa trade secrets law does not appear to protect the identity of a single customer 
whose association was based on a personal relationship rather than efforts by 
Plaintiffs to develop and organize an on-going business relationship.  This is a far cry 
from the detailed information contained within the customer lists at issue in Basic 
Chemicals.  Instead, this is closer to the kind of information that, even if concealed 
and even if contained in list form, the Iowa Supreme Court has explained does not 
rise to the level of a trade secret. 
 

Meardon v. Register, No. 3:18-cv-00042, 2019 WL 5089207, at *7 (S.D. Iowa June 13, 2019), aff’d 

in part, rev’d in part on other grounds, and remanded, 994 F.3d 927 (8th Cir. 2021)14; see 

 
12  Defendants emphasize that economic value is not limited to the cost of acquiring a client, and that the 

economic “fallout from disclosure” may also be considered.  They explain that “[a] company could have a secret recipe that 
cost next to nothing to develop, but disclosure of the recipe could destroy the company’s competitive advantage and 
business.”  But the development of a secret recipe generally reflects the application of a business’ education, expertise, 
and experience, and is the kind of information the law has traditionally viewed as warranting protection as a trade secret.  
See NRS 600A.030(5) (2021) (reflecting that a “formula,” “method,” “product,” or “process” are among the kinds of 
information that typically have received protection as “trade secrets”).  The mere fact that a customer contacted a business 
to purchase goods or services does not, by itself, evince a similar application of the business’ education, expertise, or 
experience to obtain that customer, nor is knowledge of that customer’s desire for goods or services necessarily an asset 
that the business now “owns.”  This is arguably why courts require a business to demonstrate the time, expense, and effort 
undertaken to compile a customer list before finding that the customer list warrants protection as a trade secret.  

 
13  The definition of “trade secret” under Iowa’s statute is substantially similar to Nevada’s definition in NRS 

600A.030(5).  See Iowa Code § 550.2(4) (2023). 
 

14  The case referenced by the federal court extended trade-secret protection to a customer list with detailed 
information including “the proper time to call on specific customers; the names of key employees of customers; the names 
of spouses and children of individual customers as well as their birthdays, together with particular likes and dislikes of 
specific customers.”  See Basic Chems., Inc. v. Benson, 251 N.W.2d 220, 228, 230 (Iowa 1977). 
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Kendall/Hunt Publ’g Co. v. Rowe, 424 N.W.2d 235, 246 (Iowa 1988) (“[w]e do not doubt that the 

identities of such people are not readily available to the public . . . [, but w]hile such concealment 

may make these identities ‘secrets,’ we do not think they are trade secrets”).  The federal court 

further explained that the alleged trade secret at issue was not only the customer’s identity as such, 

but also the personal relationship between that individual and plaintiffs.  It reasoned that “knowledge 

of the personal relationship has no independent value, because that knowledge does not carry the 

relationship with it,” and that “[p]ersonal relationships do not derive value from not being generally 

known—they derive value from the relationships themselves.”  Meardon, 2019 WL 5089207, at *8.  

The Court finds this reasoning persuasive. 

In addition, if a customer list qualifies as a trade secret only when it is the product of great 

expense and effort, then the identity of an individual customer or client who fortuitously happened to 

seek services from a business does not qualify as a “trade secret” of that business.  Significantly, 

Defendants do not present evidence that they incurred any expense or exerted any effort to obtain 

this client.  Instead, they argue that this information derives economic value from not being generally 

known because disclosure would permit competing private investigators to recruit this client.  But 

that same point could be made about any customer or client of virtually any business—once 

competitors are aware that a person may need certain goods or services, they can try to recruit that 

individual as a customer or client.  As explained in the preceding paragraph, while the personal 

relationship between a business and its customer has value, the secrecy of that relationship is not 

what makes it valuable to the business. 

The Court also observes that a trade secret, essentially, is information that provides a 

competitive advantage to a business because that information is not generally known or available to 

competitors: 

While trade secrets enjoy a “broad definition,” they must still be a “formula, pattern, 
device or compilation of information which is used in one’s business, and which gives 
[the owner] an opportunity to obtain an advantage over competitors . . . .”  3 Jack B. 
Weinstein, Weinstein’s Federal Evidence § 508.04 (2d ed. 2009) (quoting 
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1001 (1984)).  That language, 
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particularly “formula, pattern, device . . .” suggests that trade secrets are more than 
“sensitive business information,” they are sophisticated, innovative methods or 
inventions that are the result of human creativity and ingenuity.  Managerial structures 
and general information regarding business operations—the type of information 
sought to be protected here—fail to make the grade.  
 

Minter v. Wells Fargo Bank, N.A., 258 F.R.D. 118, 122-23 (D. Md. 2009); see also, e.g., Phyto Tech 

Corp. v. Givaudan SA, No. 18-cv-6172 (JGK), 2022 WL 2905515, at *10 (S.D.N.Y. July 22, 2022) 

(under Uniform Trade Secrets Act, “[a] trade secret, by definition, must have economic value 

and provide a competitive advantage due to the exclusive use of a product or technique”); Enter. 

Leasing Co. of Phoenix v. Ehmke, 3 P.3d 1064, 1068 (Ariz. Ct. App. 1999) (“a trade secret may 

consist of a compilation of information that is continuously used or has the potential to be used in 

one’s business and that gives one an opportunity to obtain an advantage over competitors who do 

not know of or use it”); Trilogy Software, Inc. v. Callidus Software, Inc., 143 S.W.3d 452, 467-68 

(Tex. App. 2004) (“the types of customer information that have been held to comprise trade secrets . 

. . characteristically have been compiled over long periods of time, through use of substantial 

resources, and are shown to provide a competitive advantage”); see generally Unif. Trade Secrets 

Act § 1(4) cmt. (amended 1985), 14 U.L.A. 637 (2021) (explaining that “a trade secret need not be 

exclusive to confer a competitive advantage”) (emphasis added).  The information is valuable 

because it helps the business attract customers and clients (e.g., through better goods, services, or 

prices), but the identity of each customer or client generally is not regarded as a trade secret.  Only 

when the business has expended considerable effort and expense to find, develop, or retain those 

customers or clients will courts find that their identity is a trade secret.    

Defendants’ argument might have greater merit if they had provided evidence about the 

amount of business they had obtained from this client in the past, or why and the extent to which 

they expect that this client will be seeking additional investigative services in the future.  But no such 

evidence has been provided and, significantly, Defendants are not being asked to provide 

information they have compiled about this client that arguably enhances their relationship and 

increases the likelihood that they would be asked to provide future investigative services (if this 
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client ever happens to need such services in the future).  In light of authorities holding that even 

compiled customer lists do not necessarily qualify as trade secrets, the proposition that a single 

client’s identity is intrinsically a protected trade secret is not tenable.15 

Defendants also argue that revealing the identity of their client “could and likely would be 

ruinous to 5 Alpha’s business and McNeely’s private investigation practice,” because clients of 

private investigators expect confidentiality.  This point is not persuasive.  Compliance with an order 

compelling disclosure of the client’s identity is not the same as Defendants voluntarily disclosing 

their client’s identity.  Prospective clients seeking investigative services in the future would have no 

reason to prefer other private investigators if Defendants are ordered to disclose the identity of their 

client, because any private investigator in Defendants’ place would be required to comply with an 

order compelling disclosure. 

The Court appreciates that people who seek the services of a private investigator often do so 

with the expectation that their matter, or even the fact that they retained an investigator, will not be 

publicly disclosed.  But the fact that Defendants would prefer that competitors not know the identity 

of a given client, or even that a client would prefer that others not know he or she is a customer or 

client, is not enough to justify protection under NRS 49.325.  Defendants do not offer any other 

explanation for why the identity of their client derives independent economic value from not being 

generally known.  Since they have not satisfied that prerequisite for determining that a trade secret 

exists, they are not entitled to protection under NRS 49.325.16 

 
15  Further, the owner of a trade secret has property rights in that information.  See Stalk v. Mushkin, 125 Nev. 21, 

26, 199 P.3d 838, 841 (2009) (quoting Teller v. Teller, 53 P.3d 240, 248 (Haw. 2002)) (“trade secrets are intangible assets 
in which business owners have property rights”).  But significantly, the identity of a business’ client is not known only to the 
business—it is also known to the client, and the client can divulge that information whenever and to whomever he or she 
sees fit.  For example, Defendants’ client might do so if he or she is dissatisfied with Defendants’ services and chooses to 
contact another private investigator.  The idea that by doing so the client would be misappropriating Defendants’ “trade 
secret,” or that they could obtain an injunction prohibiting the client from disclosing that “trade secret,” is untenable.  The 
Court also finds dubious any suggestion that a client and business become co-owners of a “trade secret” regarding that 
client’s identity merely because the client requests goods or services from that business, particularly since the client is not 
in that, or perhaps any other, trade. 

 
16  In their opposition, Defendants emphasize the precautions they have taken to maintain the confidentiality of the 

identity of their clients and the information they obtain during investigations.  However, those precautions, alone, are 
insufficient to demonstrate that the identity of their client is a trade secret under NRS 600A.030(5). 
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  2. NRS 648.200 

Defendants next argue that NRS 648.200 protects the identity of the client who hired them to 

track and surveil Plaintiffs.  In pertinent part, that statute provides that a licensed private investigator 

may not “divulge to anyone, except as he or she may be so required by law to do, any information 

acquired by him or her except at the direction of the employer or client for whom the information was 

obtained.”  NRS 648.200(1) (2021).  In DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000), the 

Nevada Supreme Court noted that other courts interpreting identical statutes had concluded that 

those statutes did not create an evidentiary privilege.17  Therefore, under NRS 648.200, “a district 

court does have discretion to compel disclosure of documents in possession of a private investigator 

that are relevant to trial and not covered by any other privilege.”  Id. at 926-27, 10 P.3d at 113. 

 Defendants suggest that NRS 648.200 and DeChant require this Court to strike a balance 

between the interests for and against disclosure, but that contention misapprehends the holding in 

DeChant.  “Discovery matters are within the district court’s sound discretion.” Seibel v. Dist. Court, 

138 Nev., Adv. Op. 73, at 5, 520 P.3d 350, 354 (2022) (quoting Canarelli, 136 Nev. at 251, 464 P.3d 

at 119 (internal quotation marks omitted)).  District courts are not generally required to engage in a 

balancing of interests in deciding whether to permit discovery; rather, that decision generally is made 

with reference to the scope of discovery set forth at NRCP 26(b)(1).  When DeChant was decided, 

parties could obtain discovery of any nonprivileged matter that was relevant to the subject matter of 

the pending action.  See Wesley M. Ayres, Conversations on Discovery, The Writ, Apr. 2019, at 3 

(“[s]ince our civil procedure rules became effective in 1953, discovery presumptively has been 

permitted as to ‘any matter, not privileged, which is relevant to the subject matter involved in the 

pending action,’” a standard that was modified in the 2019 amendments to NRCP 26(b)(1)).  Once a 

court determined that information or a document was not privileged, it needed only to decide 

 
17  The Court also observes that evidentiary privileges in Nevada do not exist except “as ‘required by the 

Constitution of the United States or of the State of Nevada’ or by a specific statute.”  Canarelli v. Dist. Court, 136 Nev. 247, 
254, 464 P.3d 114, 121 (2020) (quoting NRS 49.015(1) (2019)).  Most privileges are set forth in NRS Chapter 49, but a 
review of that chapter reveals no privilege protecting information in the possession of a private investigator.  No argument 
has been presented that the identity of Defendants’ client is privileged under any provision of the federal Constitution or the 
Nevada Constitution.  In addition, NRS 648.200 does not expressly purport to create a “privilege,” or to otherwise state that 
such information is not subject to discovery or subpoena. 
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whether that material was relevant to the subject matter of the pending action.  The court’s 

determination regarding relevance would be overturned only if the supreme court found that it was 

an abuse of discretion.  Thus, the DeChant court was merely confirming that ordering the disclosure 

of documents that are relevant and nonprivileged was not an abuse of discretion. 

Significantly, the DeChant decision contains no language directing lower courts to engage in 

a balancing of interests before determining whether to allow the discovery of information acquired by 

a private investigator.  In those unusual circumstances when our high court determines that a 

different discovery standard should be applied, it has said so expressly.  See Rock Bay, LLC v. Dist. 

Court, 129 Nev. 205, 213, 298 P.3d 441, 447 (2013) (“[i]n the context of post-judgment discovery, 

courts have recognized that a nonparty’s privacy interests must be balanced against the need of the 

judgment creditor for the requested information”) (internal quotation marks omitted); Hetter v. Dist. 

Court, 110 Nev. 513, 520, 874 P.2d 762, 766 (1994) (“[w]e hold that before tax returns or financial 

records are discoverable on the issue of punitive damages, the plaintiff must demonstrate some 

factual basis for its punitive damage claim”).  The absence of such language in DeChant militates in 

favor of finding that NRS 648.200(1) does not alter the scope of discovery for information acquired 

by a private investigator. 

In addition, Plaintiffs cite the Court to a California case that construed a similar statute.  In 

Flynn v. Super. Court, 67 Cal. Rptr. 2d 491 (Ct. App. 1997), plaintiffs—an attorney and his law firm—

brought an action against a private investigator and her employee after the employee was allegedly 

seen removing two bags of the law firm’s trash from secured premises.  During discovery, the 

private investigator was asked for certain information, including the identity of the individual or entity 

who hired her to investigate plaintiffs.  She refused to provide that information citing Section 7539(a) 

of the California Business and Professions Code, which stated as follows: 

Any licensee or officer, director, partner, or manager of a licensee may divulge to any 
law enforcement officer or district attorney, or his or her representative, any 
information he or she may acquire as to any criminal offense, but he or she shall not 
divulge to any other person, except as he or she may be required by law so to do, 
any information acquired by him or her except at the direction of the employer or 
client for whom the information was obtained. 
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The trial court ruled that defendant was not required to provide the requested information because 

no statutes “required” her to do so, although it did not specifically address whether her client’s 

identity should be considered “information” acquired by her for purposes of this statute.  Plaintiffs 

then sought relief from the California Court of Appeal.  See id. at 492. 

 The appellate court resolved this dispute by finding that the identity of a private investigator’s 

client is not included within the term “information” as used in the statute quoted above:  

The language of the statute is clear that it is only information that is acquired for the 
client that may not be divulged.  Information acquired for the client is information 
which the investigator acquires on the client’s behalf while the investigator is in the 
client’s employ, i.e., information developed during the course of the investigation 
conducted for the client.  Normally, an investigator knows the identity of the client 
before entering into the investigator/client relationship and the identity of that client 
would not be information acquired for the client.  Even assuming a client conceals his 
or her identity which the investigator later discovers, such information is hardly 
obtained for the client within the meaning of the statute.  A plain reading of the 
statutory language demonstrates the identity of the client does not fall within its 
scope. 
 

Id. at 493.  The court added that even if the statutory language were deemed ambiguous, language 

from the predecessor statutes made clear that only information obtained for the client during the 

course of the investigation is covered by the statute.  See id. at 494.  It also observed that identical 

provisions apply to private patrol operators, armored contract carriers, and insurance adjusters, and 

found that this fact “makes it abundantly clear the Legislature did not intend . . . to prohibit a private 

investigator from divulging the identity of a client in response to a court order.”  Id.  It concluded its 

analysis with the following observation: 

Considering the potential for harm to the public from the activities of private 
investigators and those providing security services (many of whom carry firearms), it 
is inconceivable the Legislature intended to enact a privilege whereby the licensee 
could refuse to identify a client or employer thereby potentially shielding the employer 
from any responsibility or liability.  If the Legislature had intended such a radical result 
it would have done so by explicit language. 
 
 

Id.   

 Defendants contend that the reasoning in Flynn is flawed, and that the phrase “any 

information acquired by him or her” can and should be construed to encompass the identity of the 
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person who hired the private investigator.18  Arguably, information can be “acquired” by an 

investigator when it is provided by the client or is obtained independently by the investigator as a 

result of his or her efforts.  See “Acquire,” Black’s Law Dictionary (11th ed. 2019) (“acquire” means 

“[t]o gain possession or control of; to get or obtain”).  In fact, practicality may very well require a 

client in some instances to disclose private, sensitive information to the private investigator.  In that 

regard, the purpose behind NRS 648.200 was “to provide for the licensing and regulation of private 

detectives and to protect them . . . from faithless employees.”  DeChant, 116 Nev. at 926, 10 P.3d at 

113 (quoting Attorney Gen v. Pelletier, 134 N.E.2d 407, 418 (Mass. 1982)).  Indeed, a violation of 

NRS 648.200 is a criminal act.  See NRS 648.210 (2021) (stating that first violation is a 

misdemeanor and any subsequent violation is a gross misdemeanor).  The proposition that a private 

investigator may be subject to criminal penalties for disclosing information he or she obtained 

independently during an investigation for a client, but would face no such penalty for disclosing 

private, sensitive information that the client conveyed to the investigator is not compelling.  The 

statute arguably should be construed to protect the client in either instance, since the disclosure of 

information that was provided by the client conceivably could result in greater harm. 

 But even assuming, without deciding, that a client’s identity is a piece of information that 

would be encompassed by NRS 648.200(1), that statute still states that a private investigator does 

not violate the statute if he or she discloses such information when “required by law” to do so.19  As 

explained above, DeChant holds that this phrase includes a court order compelling disclosure.  

Irrespective of whether a client’s identity is “information acquired” by an investigator for purposes of 

 
18  Defendants cite the Court to Ravary v. Reed, 415 N.W.2d 240, 244 (Mich. App. 1987), as support for the 

proposition that the identity of a private investigator’s client “falls within the scope of information protected by such 
statutes.”  However, reliance on this authority is misplaced.  First, the relevant Michigan statute contains an express 
private-investigator privilege.  See Mich. Comp. Laws § 338.840(2) (West, Westlaw through 2023 P.A. 5) (“[a]ny 
communications, oral or written, furnished by a professional or client to a licensee, or any information secured in 
connection with an assignment for a client, is considered privileged with the same authority and dignity as are other 
privileged communications recognized by the courts of this state”).  Second, the court found the client’s identity privileged 
only because “disclosure of the client’s name under the facts of this case would be tantamount to disclosure of the 
substance of that confidential communication” (i.e., communication of the client’s desire to obtain information about 
plaintiff).  Ravary, 415 N.W.2d at 244.  Because Nevada does not have a private-investigator privilege, the reasoning and 
result in Ravary is inapposite to this case. 
 

19  In fact, a party who receives a request for discoverable information or documents under our discovery rules—
including a request presented through an NRCP 45 subpoena duces tecum—is “required by law” to provide the requested 
material, absent a proper objection or timely motion for a protective order or motion to quash. 
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NRS 648.200(1), the investigator may properly be ordered to disclose it in litigation if it otherwise 

falls within the scope of discovery under NRCP 26(b)(1).  In addition, no argument or evidence has 

been presented to show or suggest that NRS 648.200(1) was ever intended to allow a private 

investigator to withhold a client’s identity and thereby potentially shield the client from any 

responsibility or liability in a civil action.  On that point, this Court shares the belief expressed in 

Flynn—if our legislature had intended that extraordinary result, it would have used much clearer 

language to express that intent.  Therefore, NRS 648.200 does not preclude the discovery of the 

identity of Defendants’ client. 

  3. Conclusion Regarding Motion to Compel 

For all of the foregoing reasons, the Court finds that the identity of the client who hired 

Defendants to electronically track and surveil Plaintiffs is not protected from disclosure by an 

evidentiary privilege.  In addition, the Court finds that this client’s identity is relevant to Plaintiffs’ 

claims in this action.  In Paragraph 16 of their amended complaint, Plaintiffs state as follows: 

There are other persons or entities, whether individuals, corporations, associations, or 
otherwise, who are legally responsible for the acts, omissions, circumstances, 
happenings, and/or the damages or other relief requested by this Complaint.  The true 
names and capacities of Does 1 through 10 and Roe Entities 11 through 20, inclusive, 
are currently unknown to Plaintiffs, who sue those defendants by such fictitious names.  
Plaintiffs intend to amend this Complaint to insert the proper names of the Doe and 
Roe defendants when such names and capacities become known to Plaintiffs. 
 

The identity of the person who hired Defendants is relevant for purposes of NRCP 26(b)(1) because 

that person may be liable to Plaintiffs for one or more of their claims (e.g., civil conspiracy).  Even if 

that client could not be potentially liable for the alleged harm, he or she still might have information 

that would bear on Plaintiffs’ claims against the named Defendants—for example, if Defendants 

exceeded instructions provided by the client.  With regard to proportionality, Defendants have not 

argued that the identity of this client is not proportional to the needs of this case, nor have they 

provided an analysis of the specific proportionality factors set forth at NRCP 26(b)(1) bearing on that 

issue.20  In any event, the Court finds that the identity of a party who is potentially liable to Plaintiffs 

 
20  For discovery purposes, proportionality is determined with reference to the following factors: “the importance of 

the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’ 
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is proportional to the needs of this case.  Because this client’s identity is nonprivileged, relevant, and 

proportional to the needs of this case, that information is discoverable under NRCP 26(b)(1). 

 B. Countermotion for Protective Order 

  1. Propriety of Countermotion 

Although the identity of their client is discoverable under NRCP 26(b)(1), Defendants ask that 

the Court nonetheless provide protection pursuant to NRCP 26(c).  Preliminarily, Plaintiffs argue that 

the countermotion is procedurally improper.  First, they maintain that it was filed in violation of 

WDCR 10(3)(a), which provides that “[a]ny motion, opposition, reply, etc., must be filed as a 

separate document unless it is pleaded in the alternative.”  Specifically, Plaintiffs assert that by 

combining an opposition to Plaintiffs’ motion to compel with a countermotion for a protective order, 

“Defendants are attempting to split one strain of motion practice into two.”  They observe that this 

needlessly multiplies motion practice and allows the party who opposes a motion to improperly 

obtain a surresponse.  Second, Plaintiffs state that the countermotion is not pleaded in the 

alternative, in that Defendants seek denial of Plaintiffs’ motion and an order granting their 

countermotion in the conclusion of their filing.21 

 The Court observes that Defendants did not separate the presentation of their opposition to 

Plaintiffs’ motion to compel from the presentation of their countermotion for protective order.  

Moreover, while Defendants reference NRCP 26(c), they did not discuss the standards applicable to 

protective orders generally.  Nevertheless, a fair reading of their opposition is that Defendants are 

requesting that the Court deny the motion to compel by finding that the identity of their client is 

protected from disclosure.  However, if the Court decides not to deny that motion, Defendants ask 

that the Court consider other options that would delay any such disclosure until necessary.  Despite 

the wording at the conclusion of their filing, if the Court denies Plaintiffs’ motion, then Defendants 
 

resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed 
discovery outweighs its likely benefit.”  NRCP 26(b)(1). 

 
21  In their opposition to the countermotion, Plaintiffs cite the Court to an unpublished decision from the Nevada 

Court of Appeals.  The Court will not consider or analyze that decision, however, because “[e]xcept to establish issue or 
claim preclusion or law of the case . . . , unpublished dispositions issued by the Court of Appeals may not be cited in any 
Nevada court for any purpose.”  NRAP 36(c)(3). 
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clearly do not seek an order delaying disclosure until later.  The latter request to delay disclosure 

only arises in the event the Court rejects Defendants’ arguments in opposition to the motion to 

compel.  Accordingly, it is an alternative request for purposes of WDCR 10(3)(a), and is not improper 

under that rule. 

Plaintiffs also observe that under NRCP 26(c)(1), a motion for protective order “must include 

a certification that the movant has in good faith conferred or attempted to confer with other affected 

parties in an effort to resolve the dispute without court action.”22  The purpose of rules requiring 

prefiling consultation (or attempts at consultation) is to lessen the burden on the court and reduce 

the unnecessary expenditure of resources by litigants, through the promotion of informal, 

extrajudicial resolution of discovery disputes.  E.g., Mumford v. Wal-Mart Stores, Inc., No. 2:14-cv-

00787-GMN-CWH, 2014 WL 5364070, at *2 (D. Nev. Oct. 21, 2014); Nev. Power Co. v. Monsanto 

Co., 151 F.R.D. 118, 120 (D. Nev. 1993).  These provisions require the party or attorney filing the 

motion to first make reasonable efforts to resolve the discovery dispute without formal court 

intervention.  See, e.g., Mumford, 2014 WL 5364070, at *2 (quoting Nev. Power, 151 F.R.D. at 120) 

(purpose of conference requirement is to promote “a frank exchange between counsel to resolve 

issues by agreement or to at least narrow and focus the matters in controversy before judicial 

resolution is sought”).  Each party generally must present to the other the merits of their positions 

with the same candor, specificity, and support as during the briefing of discovery motions.  E.g., 

Wilson v. Aargon Agency, Inc., 262 F.R.D. 561, 564 (D. Nev. 2010); Nev. Power, 151 F.R.D. at 120.  

Judicial intervention is considered appropriate only when (1) informal negotiations have reached an 

impasse on the substantive issues in dispute, or (2) one party refuses to engage in negotiations 

altogether or refuses to provide specific support.  E.g., Mumford, 2014 WL 5364070, at *2; Nev. 

Power, 151 F.R.D. at 120.  Moreover, in the event that the parties later disagree about whether all 

disputed issues were addressed, “[t]he burden of showing that there was good faith conferral as to 

 
22  A similar requirement is set forth at WDCR 12(6), which provides that “[a]ll discovery motions shall include the 

certificate of moving counsel certifying that after consultation with opposing counsel, they have been unable to resolve the 
matter.” 
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every issue raised by a motion to compel is upon the movant.”  Myers v. Goldco, Inc., No. 4:08cv8-

RH/WCS, 2008 WL 1995131, at *1 (N.D. Fla. May 6, 2008) (emphasis added). 

Plaintiffs assert that the countermotion lacks any such certification, and that “the parties did 

not discuss or attempt to discuss the Countermotion or the relief requested therein prior to filing.”  

The declaration of Plaintiffs’ counsel attached to the motion to compel makes clear that the parties 

discussed the issue of whether Plaintiffs are entitled to the documents described in their subpoenas.  

The record does not show that the parties’ specifically discussed Defendants’ alternative request to 

delay disclosure of the information and documents sought by Plaintiffs. 

 Nevertheless, the Court may exercise its discretion to address a discovery dispute despite 

the movant’s failure to satisfy the prefiling consultation requirements.  See, e.g., Hologram USA, Inc. 

v. Cirque Du Soleil My Call, LLC, No. 2:14-cv-0916-RFB-NJK, 2014 WL 12792490, at *1 n.3 (D. 

Nev. Nov. 24, 2014) (“[i]n the circumstances of this case, the Court will nonetheless exercise its 

discretion to decide the [Rule 26(c)] motion to stay discovery on its merits”); Rogers v. Giurbino, 288 

F.R.D. 469, 477 (S.D. Cal. 2012) (“courts can still decide a [discovery] motion on the merits despite 

a failure to meet and confer”); Mintel Int’l Grp., Ltd. v. Neerghen, No. 08 CV 3939, 2008 WL 

4936745, at *1 (N.D. Ill. Nov. 17, 20078) (“[d]espite Plaintiff’s failings this Court will exercise its 

discretion and consider the motion even though the motion could have been denied for failure to 

comply with the ‘meet and confer’ rules”).  In this case, Defendants could have raised the same 

arguments, and suggested the same relief, even without a countermotion for protective order.  

These points could have been raised in connection with their opposition to the motion to compel.  

See NRCP 37(a)(5)(B) (if court declines to grant a motion to compel, “the court may issue any 

protective order authorized under Rule 26(c)”).  Defendants also assert (through the declaration of 

their counsel) that their counsel tried to discuss this matter further prior to filing the countermotion, 

but counsel were unable to confer for various reasons.  Ultimately, they discussed the countermotion 

on March 7, 2023, and an informal resolution could not be reached.  Under these circumstances, the 

Court will opt to consider the merits of Defendants’ countermotion. 
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  2. NRCP 26(c)(1) 

NRCP 26(c)(1) provides, in pertinent part, that “[a] party or any person from whom discovery 

is sought may move for a protective order” and that “[t]he court may, for good cause, issue an order 

to protect a party or person from annoyance, embarrassment, oppression, or undue burden or 

expense.”  The rule also provides examples of the kinds of orders that may be entered under this 

rule, which include orders forbidding the discovery, specifying the terms for the discovery, 

prescribing a discovery method other than the one selected by the party seeking discovery, and 

limiting discovery to certain matters.  See NRCP 26(c)(1).  Further, the rule expressly permits the 

issuance of an order “requiring that a trade secret or other confidential research, development, or 

commercial information not be revealed or be revealed only in a specified way.”  Id. 26(c)(1)(G).23 

NRCP 26(c)(1) confers “broad discretion on the trial court to decide when a protective order 

is appropriate and what degree of protection is required.”  Venetian Casino Resort, LLC v. Dist. 

Court, 136 Nev. 221, 226-27, 467 P.3d 1, 6 (Ct. App. 2020) (quoting Seattle Times Co. v. Rhinehart, 

467 U.S. 20, 36 (1984)).  But the party or person seeking a protective order has the burden of 

establishing good cause for the requested order.  See Okada v. Dist. Court, 131 Nev. 834, 841, 359 

P.3d 1106, 1111 (2015) (citing Cadent Ltd. v. 3M Unitek Corp., 232 F.R.D. 625, 629 (C.D. Cal. 

2005)) (“FRCP 26(c), which is the analog to NRCP 26(c), requires the party seeking the protective 

order to establish ‘good cause’”).  The existence of good cause is a factual matter to be determined 

from the nature and character of the information sought weighed in the balance of the factual issues 

involved in each action.  E.g., Chi. Tribune Co. v. Bridgestone/ Firestone, Inc., 263 F.3d 1304, 1314-

15 (11th Cir. 2001); Munoz v. PHH Corp., No. 1:08-cv-0759-DAD-BAM, 2016 WL 10077139, at *2 

 
23  NRCP 45(c)(3)(B)(i) provides similar protection in connection with a subpoena duces tecum.  In pertinent part, 

that provision provides as follows: “On timely motion, the court that issued a subpoena may quash or modify the subpoena 
if it requires disclosing . . . a trade secret or other confidential research, development, or commercial information.”  In that 
regard, the standards discussed in the text concerning a motion for protective order under NRCP 26(c)(1)(G) apply equally 
to a motion to quash under NRCP 45(c)(3)(B)(i).  See VeroBlue Farms USA, Inc. v. Wulf, No. 22-mc-00105-JWB-GEB, 
2022 WL 2817612, at *5 (D. Kan. July 19, 2022)) (discussing analogous federal rules, “[t]he standards under Fed. R. Civ. 
P. 26(c) for granting a protective order apply when determining whether to quash a subpoena under Rule 45(d)(3)(B)(i)”); 
see also Complete Entm’t Res. LLC v. Live Nation Entm’t, Inc., No. CV 15-9814-DSF (AGRx), 2017 WL 11682915, at *1 
n.2 (C.D. Cal. Mar. 2, 2017) (observing that “[t]he [federal] Advisory Committee Notes explain that Rule 45(d)(3)(B)(i) 
corresponds to former Rule 26(c)(7), now Rule 26(c)(1)(G)”); Takiguchi v. MRI Int’l, Inc., No. 2:13-cv-01183-JAD-VCF, 
2013 WL 6528507, at *10 (D. Nev. Dec. 11, 2013) (discussing analogous federal rules, “Rule 45(d)(3)(B)(i) tracks the 
protection of confidential information provided by Rule 26(c)(1)(G)”). 
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(E.D. Cal. Feb. 11, 2016).  While courts should consider any relevant factors, the Nevada Court of 

Appeals has approved a three-part framework for determining whether good cause exists.  First, the 

district court must determine if particularized harm would occur due to public disclosure of the 

information.  Second, if the district court concludes that particularized harm would result, then it must 

balance the public and private interests to decide whether a protective order is necessary.  Third, 

even if the factors balance in favor of protecting the discovery material, the district court must still 

consider whether redacting portions of the discovery material will nevertheless allow disclosure.  

Venetian Casino, 136 Nev. at 227-28, 4667 P.3d at 6-7. 

With regard to the requisite showing of particularized harm, courts insist upon a particular 

and specific demonstration of fact, as distinguished from stereotyped and conclusory statements, in 

order to establish good cause.  E.g., Romero v. Drummond Co., 480 F.3d 1234, 1247 (11th Cir. 

2007); Hawley v. Hall, 131 F.R.D. 578, 583 (D. Nev. 1990).  Broad allegations of harm, 

unsubstantiated by specific examples or articulated reasoning, are insufficient.  Venetian Casino, 

136 Nev. at 227, 467 P.3d at 6 (quoting In re Roman Catholic Archbishop of Portland in Or., 661 

F.3d 417, 424 (9th Cir. 2011)).  On this point, Defendants stress that “revealing the identity of the 

Confidential Client(s) could and likely would be ruinous to 5 Alpha’s business and McNeely’s private 

investigation practice.”  They assert that “[c]lients of private investigators expect confidentiality” and 

“[i]ndeed, that is the entire business model upon which the private investigation industry is based.”  

To support these statements, Defendants provide the declaration of Defendant McNeely: 

Based on my experience in the industry, understanding of client expectations, the 
size of the Reno community, and the publicity associated with this lawsuit, it is my 
belief that if I disclose the identity of the client(s) who hired 5 Alpha to investigate 
Plaintiff that 5 Alpha and I will face significant negative business repercussions in the 
form of losing current clients and being unable to obtain new clients, which could be 
ruinous for 5 Alpha and my practice as a private investigator. 
 
 
Plaintiffs characterize these statements as conclusory and speculative, a position that finds 

support in case decisions.  See Aboulissan v. City of New York, No. CV-88-0420(CBA), 1991 WL 

37067, at *3 (E.D.N.Y. Mar. 15, 1991) (denying motion for protective order because, “[i]n the 
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absence of any evidence, empirical or otherwise, to support the contention that disclosure of the 

G.O. 15 statements ‘would have a devastating effect on the ability of the Police Department to 

investigate and discipline police officers,’ I conclude that this concern is speculative and entitled to 

little weight”) (citation to supporting evidence omitted); cf. GHP Mgmt. Corp. v. City of Los Angeles, 

No. CV 21-06311 DDP (JEMx), 2022 WL 17069822, at *4 (C.D. Cal. Nov.17, 2022) (describing 

plaintiffs’ allegation that “the economic impact of the Eviction Moratorium is severe and ruinous” as 

“vague and conclusory”); IHOP IP, LLC v. Hashim, No. CV 09-9130-GHK (AJWx), 2010 WL 

11597634, at *6 (C.D. Cal. Mar. 16, 2010) (rejecting former franchisee’s argument that “a restaurant 

venture under any name other than IHOP would be financially ruinous” as “conclusory and 

unsubstantiated”).  The Court does not impugn Defendant McNeely’s belief, but it notes he has only 

been a licensed private investigator in Nevada since 2019 (as stated in his declaration), and he does 

not state that he has been a private investigator in any other jurisdiction.  More important, he does 

not provide any specific examples of what he has experienced or seen in the industry to support his 

belief.  His reference to an “understanding of client expectations” is also too vague and conclusory.  

To allow the Court to properly assess the credibility of his statements, Defendant McNeely needed 

to describe at least some of the experience supporting his conclusion, and to provide the specific 

information upon which his understanding of client expectations is based. 

In addition, while Defendant McNeely’s belief is plausible in connection with a private 

investigator who voluntarily discloses the identity of a client, the Court is not persuaded that his 

belief is reasonable in connection with compelled disclosure.  As noted previously, any private 

investigator is required to comply with an order compelling disclosure, so Defendants’ compliance 

with such an order does not present a reasonable or logical basis for future clients to choose other 

private investigators.24  Put differently, clients of private investigators do not have a reasonable 

expectation that their investigators will be permitted to defy valid court orders compelling the 

disclosure of information, a point made clear by NRS 648.200(1) and DeChant.  Based on the record 
 

24  The Court anecdotally observes that while it has previously found on multiple occasions that the attorney-client 
privilege did not protect particular information from disclosure, despite the belief of the attorneys and clients that such 
information was protected, the law practices of the attorneys did not fail as a result of complying with the Court’s order. 
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presented, the Court is constrained to find that Defendants have not met their burden of 

demonstrating that legitimate, particularized harm would occur due to public disclosure of the identity 

of their client.25 

Assuming, arguendo, the necessary showing of particularized harm, Defendants must also 

show that a balancing of relevant public and private interests require issuance of a protective order.  

Nevada district courts have been directed to consider the following factors to assist in balancing 

private and public interests: 

(1) whether disclosure will violate any privacy interests; (2) whether the information is 
being sought for a legitimate purpose or for an improper purpose; (3) whether 
disclosure of the information will cause a party embarrassment; (4) whether 
confidentiality is being sought over information important to public health and safety; 
(5) whether the sharing of information among litigants will promote fairness and 
efficiency; (6) whether a party benefiting from the order of confidentiality is a public 
entity or official; and (7) whether the case involves issues important to the public. 
 

Venetian Casino, 136 Nev. at 227, 467 P.3d at 7 (quoting Glenmede Tr. Co. v. Thompson, 56 F.3d 

476, 483 (3d Cir. 1995)).  However, courts are not necessarily required to consider every factor in 

every case, and they may also consider any other relevant factors.  See id. (describing list of factors 

as “nonmandatory and nonexhaustive”). 

Defendants emphasize that the work of private investigators concerns sensitive subjects—

such as investigating infidelity or workplace misfeasance—and that the individuals who retain 

investigators understandably and rightfully do not want their identities disclosed.  They observe that 

even if NRS 648.200(1) does not create an evidentiary privilege, it reflects that information acquired 

by a private investigator is considered confidential.26  The Court does not disagree with these points, 

 
25  As Plaintiffs have noted, Defendants do not provide evidence showing resources spent to develop this client, 

the specific value of this client, or any expectation of repeat business from this client.  
 
26  Defendants observe that the identity of an attorney’s client is confidential information under our rules of 

professional conduct, see Nev. R. Prof’l Conduct r. 1.6(a), and that the attorney-client privilege will protect a client’s identity 
when “a client’s identity is sufficiently intertwined with the client’s confidences,” or when disclosing the name of the client 
“would reveal its motive in seeking representation,” citing Cause of Action Inst. v. U.S. Dep’t of Justice, 330 F. Supp. 3d 
336, 350 (D.D.C. 2018) (collecting cases).  Defendants contend that “the identity of a client that hires a private investigator 
falls within that reasoning as much as the identity of a client that hires an attorney.”  However, “’[t]he rule of client-lawyer 
confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion of law.”  
See Model Rules of Prof’l Conduct r. 1.6 cmt. 3 (Am. Bar Ass’n amended 2020) (emphasis added).  Thus, an attorney 
cannot withhold the identity of his or her client based solely upon a rule of professional conduct concerning the obligation 
to maintain client confidences.  More important, cases discussing an attorney’s right to withhold the identity of his or her 
client under the attorney-client privilege are entirely unavailing because Nevada does not recognize a private-investigator 
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but they are effectively negated by Plaintiffs’ allegations that Defendants acted unlawfully in 

connection with the work they undertook for their unnamed client.  A private investigator’s client 

does not have a legitimate privacy interest in his or her identity when that client hires the investigator 

to act in an unlawful manner, or approves or ratifies such unlawful conduct, and the Court likewise 

will not consider embarrassment to that client that might result from compelling disclosure of his or 

her identity by the investigator who acted unlawfully.27 

Defendants maintain that “it would be fundamentally unfair and improper for the Court to 

order the disclosure of the identity of the Confidential Client(s) at this time based purely on 

unsubstantiated allegations.”28  But parties generally are not required to substantiate their 

allegations before they will be permitted to obtain discovery, even as to matters deemed confidential.  

Plaintiffs generally are entitled to discovery within the scope of NRCP 26(b)(1) based upon the 

allegations and claims in a complaint, regardless of defendants’ arguments that the allegations and 

claims are without merit.29  The Court appreciates that Defendants have a pending motion to 

dismiss, and it notes that the pendency of a potentially dispositive motion may sometimes justify a 

stay of discovery until that motion is decided.  See, e.g., Innovative Media Grp., Inc. v. Beys, No. 

2:22-cv-01184-JCM-EJY, 2023 WL 1767606, at *1 (D. Nev. Jan. 30, 2023) (“[a] stay of all discovery 

should only be ordered if the court is ‘convinced’ that a plaintiff will be unable to state a claim for 

 
privilege.  As explained in the text, the identity of a private investigator’s client may be deemed “confidential,” and may 
even be entitled to protection in appropriate circumstances.  But any analogy to situations in which an attorney is permitted 
to withhold the identity of his or her client in civil actions is misplaced. 
 

27  The Court emphasizes that it makes no findings at this time regarding the merits of this litigation, whether as 
set forth in the allegations of Plaintiffs’ amended complaint, or in the denials and affirmative defenses of Defendants’ 
answer. 
 

28  Defendant also argue that NRS 49.325 requires the Court to take protective measures if it orders the 
disclosure of a trade secret, but that provision is inapposite because the identity of Defendants’ client is not a trade secret.  
Similarly, Defendants argue that under NRS 600A.070, the Court must preserve the secrecy of an alleged trade secret by 
reasonable means, which may include granting protective orders and determining the need for any information related to 
the trade secret before allowing discovery.  But NRS Chapter 600A is directed to actions for theft or other misappropriation 
of trade secrets, and it expressly does not affect “[o]ther civil remedies that are not based upon misappropriation of a trade 
secret.”  See NRS 600A.090(2)(b) (2021).  Since this action does not involve a claim for misappropriation of trade secrets, 
reliance on NRS 600A.070 is unavailing. 
 

29  This is why parties often enter into confidentiality agreements in litigation to protect against the public 
disclosure of private, sensitive, or otherwise confidential personal or commercial information.  The parties realize that 
information subject to their agreement is also discoverable under NRCP 26(b)(1), and that without such an agreement they 
will be required to disclose or produce that information irrespective of its private, sensitive, or confidential nature. 
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relief”) (quoting Tradebay, LLC v. eBay, Inc., 278 F.R.D. 597, 603 (D. Nev. 2011)).  But in this case, 

the motion to dismiss concerns only four of the eight claims for relief set forth in the amended 

complaint.  Thus, this case is going to proceed regardless of the outcome of Defendants’ motion to 

dismiss, a factor that militates against delaying the discovery of their client’s identity. 

The Court understands that Defendants do not necessarily seek a stay of all discovery, but 

the argument for permitting early discovery about the identity of their client remains compelling.  This 

is not a case in which Plaintiffs are attempting to abuse the discovery process to obtain information 

beyond the scope of permissible discovery.  As explained above, the identity of Defendants’ client is 

nonprivileged, relevant, and proportional to the needs of this case.  Further, the information is being 

sought for a legitimate purpose—to ascertain the identity of an individual or entity that might be liable 

for the harm alleged in their amended complaint.  Plaintiffs emphasize that they do not seek 

information about whether this client is a repeat client; this client’s prior engagement with 

Defendants; Defendants’ proprietary pricing information; their advertising practices; consumer 

preferences; or information about any other past, current, or potential clients. 

The disclosure of this client’s identity will also promote fairness and efficiency.  Plaintiffs have 

a compelling interest in knowing the identity of any individual or entity that might be liable for the 

harm alleged in their amended complaint; indeed, NRCP 16.1(a)(1)(A)(i) requires each party to 

identify “each individual likely to have information discoverable under Rule 26(b), including for 

impeachment or rebuttal.”  Further, depending upon the identity of the client, Plaintiffs might have 

additional claims that could be brought against that person that they cannot assert against 

Defendants.30  Plaintiffs legitimately observe that they might want to seek injunctive relief against 

Defendants’ client, and the prospect that this client might be engaging or planning to engage in 

conduct harmful to Plaintiffs reinforces their need to know that person’s identity as soon as possible.  

In that context, Plaintiffs might wish to question Defendants about specific communications with this 

 
30  For example, Plaintiffs might previously have been subjected to other harms not alleged in the complaint, since 

they lack a sufficient basis for asserting that Defendants were the cause of any such harm.  However, Defendants’ client, 
acting entirely independent of Defendants and without their knowledge, might have engaged in other unlawful acts against 
Plaintiffs, including potentially criminal acts (e.g., trespassing at their residences, damaging their property, etc.).  In that 
event, the entire course of conduct by that client would arguably be relevant to Plaintiffs’ claims. 
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client.  Of course, the unnamed client might instead have information that Plaintiffs could use against 

Defendants.  Conceivably, the client could have told Defendants not to engage in some or all of the 

conduct described in the complaint; if so, Defendants could be concealing the identity of their client 

because that person could provide evidence against them.  The addition of another potentially liable 

party is also important in the event that Defendants lack assets sufficient to satisfy any judgment that 

might be entered against them in this case.  Similarly, to the extent that the parties might ultimately 

decide to settle this litigation, the existence of another potentially liable party—as well as the identity 

of that person—might impact the parties’ settlement positions. 

Plaintiffs also highlight the fact that they are both public officials, another factor that militates 

in favor of disclosure.  As alleged in the complaint, Defendants—presumably at the request of their 

client—“captured comprehensive information about the most private details of Plaintiffs’ lives such 

as the times and locations of their visits to family members, religious institutions, personal and 

professional associations, and/or medical providers.”  Plaintiffs also allege that this information was 

obtained and publicized despite a “rise in violent attacks on elected officials across the country.”  

They allege that their knowledge of these actions has disrupted their lives and caused them 

significant fear and distress.  The public has a legitimate and significant interest in knowing about 

actions that place our elected officials at greater risk for harm and potentially impact their ability to 

perform the functions for which they were elected, and the public has a like interest in knowing who 

is responsible for those actions.  The identity of Defendants’ client would take on heightened 

importance if the client is someone who has a significant involvement in politics or who might seek 

public office in the future. 

 The foregoing discussion obviates a detailed analysis of the specific proposals suggested by 

Defendants that would further delay any disclosure of their client’s identity.  In any event, the 

analysis provided above is sufficient to show that phased discovery is not appropriate under these 

circumstances.31  Simply put, disclosure should not be delayed until Plaintiffs defeat a motion for 

 
31  Defendants cite the Court to authorities approving phased discovery to protect against the disclosure of trade 

secrets.  But as explained previously, the identity of their client is not a trade secret, and also is not entitled to protection 
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summary judgment filed by Defendants, if for no other reason than their client could be a source of 

evidence that might assist Plaintiffs in defeating such a motion.  For the same reason, among 

others, allowing the client to proceed as a “Doe” Defendant, with disclosure of his or her identity 

solely to Plaintiffs’ counsel, is not a fair method.32  Plaintiffs’ knowledge of the client’s identity might 

be of substantial assistance to their counsel in any examination of that individual, and Plaintiffs 

presumptively are entitled to be present for any such testimony.  The Court is not persuaded that 

disclosure of the identity of Defendants’ client should be delayed further. 

  3. Conclusion Regarding Countermotion for Protective Order 

 The Court has determined that the identity of Defendants’ client is not protected from 

disclosure by any privilege, is not a trade secret entitled to protection from discovery, and is 

presumptively discoverable under NRCP 26(b)(1).  Although the Court could nevertheless provide 

protection under NRCP 26(c), Defendants have not shown good cause to withhold or delay 

disclosure of the identity of their client.  While the identity of a private investigator’s client is arguably 

confidential information that could be entitled to protection under an appropriate set of 

circumstances, Defendants have not shown particularized harm that would occur as a result of an 

order directing them to disclose their client’s identity.  Even assuming such harm, Plaintiffs’ interest 

in the disclosure of that information, coupled with the public interest in disclosure of that information 

in this case, substantially outweigh any interest that Defendants have in withholding or delaying the 

disclosure of the identity of their client.  For this case to proceed in the fairest and most expeditious 

manner, Plaintiffs must be permitted to know the identity of all potentially liable parties at this time.  

 
under NRCP 26(c)(1)(G).  One decision cited by Defendants, Henderson v. Prop. & Cas. Ins. Co. of Hartford, No. 2:12-cv-
00149-KJD-PAL, 2012 WL 3730533 (D. Nev. Aug. 28, 2012), did not involve alleged trade secrets.  Plaintiff had filed a 
complaint alleging contractual and extra-contractual claims in connection with her insurer’s denial of her underinsured 
motorist claim.  While Defendant’s motion to dismiss plaintiff’s extra-contractual claims was pending, plaintiff served 
defendant with discovery aimed almost exclusively at those claims.  Defendant then filed a motion to bifurcate discovery 
into two phases, with discovery on the extra-contractual claims being allowed only if they survived the pending motion to 
dismiss.  Ultimately, the court granted defendant’s motion to bifurcate discovery.  The Court finds that the circumstances 
upon which the bifurcation order was based in Henderson differ substantially from those presented in the case at bar, and 
that the court’s decision in that case is therefore not persuasive in this case. 
 

32  Defendants acknowledge that they are not necessarily in a position to argue that the prerequisites for using the 
“Doe” procedure actually apply to their client under the circumstances presented.  The Court agrees that even assuming 
that the “Doe” procedure would be appropriate here, any request would need to be raised by the individual or entity 
seeking such relief, not by Defendants. 
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For all of the foregoing reasons, Defendants are not entitled to issuance of a protective order 

regarding that information.33 

 ACCORDINGLY, Plaintiffs’ Motion to Compel should be GRANTED. 

FURTHER, Defendants’ Countermotion for Protective Order should be DENIED. 

IT SHOULD, THEREFORE, BE ORDERED that Defendants produce to Plaintiffs, no later 

than March 28, 2023, the documents described in the subpoenas duces tecum previously served 

upon them in this action. 

 DATED:  This 15th day of March 2023. 

 
 
__________________________________ 

     WESLEY M. AYRES 
DISCOVERY COMMISSIONER   

 
33  Defendants also suggest that the Court lacks sufficient information to decide whether a protective order should 

issue at this time; but for all the reasons provided in this decision, the Court finds that sufficient information exists to deny 
the relief sought by Defendants. 
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CASE NO. CV22-02015  

 
I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the STATE  
 

OF NEVADA, COUNTY OF WASHOE; that on the 15th day of March 2023, I electronically filed  
 

the RECOMMENDATION FOR ORDER with the Clerk of the Court by using the ECF system. 
 
I further certify that I transmitted a true and correct copy of the foregoing document by the  
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JANE E. SUSSKIND, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG 
 
RYAN T. GORMLEY, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY 
 
BRITTANY M. LLEWELLYN, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY 
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IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

HILLA RY SCHIEVE, an individual;  
VAUGHN HARTUNG, an individual, 
 
  Plaintiffs, 
 
v. 
 
DAVID MCNEELY, an individual; 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited liability company; and DOES I 
through X and ROES I through X, inclusive, 
 
  Defendants. 

Case No. CV22-02015 
Dept. No. D15 
 
 
DEFENDANTS DAVI D MCNEELY AND 
5 ALPHA IND USTRIES, LLC�¶S 
OBJECTIO N TO THE DISCOVERY 
COMMISSIONER�¶S 
RECOMMENDATIO N FOR ORDER  
 
 
 

 

Defendants David McNeely and 5 Alpha Industries, LLC (�³5 Alpha� )́ (collectively 

�³Defendants� )́ submit this Objection to the Discovery Commissioner�¶s Recommendation for Order, 

dated March 15, 2023 based upon the following Memorandum of Points and Authorities, the papers 

and pleadings on file herein, and any oral argument that the Court elects to entertain. 
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MEMORANDUM OF POINTS AND AUTHORIT IES 

I. INTRODUC TION 

Plaintiffs Hill ary Schieve and Vaughn Hartung allege that Defendants McNeely and 5 Alpha 

invaded their privacy and otherwise caused them damage by using a GPS device to monitor the 

location of their vehicles as part of investigations performed on behalf of a presently unidentified 

third party. McNeely is a licensed private investigator in the State of Nevada and owner of 5 Alpha. 

�,�Q���W�K�L�V���R�E�M�H�F�W�L�R�Q�����'�H�I�H�Q�G�D�Q�W�V���V�H�H�N���U�H�Y�H�U�V�D�O���R�I���W�K�H���'�L�V�F�R�Y�H�U�\�� �&�R�P�P�L�V�V�L�R�Q�H�U�¶�V��

Recommendation for Order ���³�5�H�F�R�P�P�H�Q�G�D�W�L�R�Q� �́�, where the Discovery Commissioner ordered 

Defendants to produce documents sufficient to identify the client(s) who hired Defendants to 

�L�Q�Y�H�V�W�L�J�D�W�H���3�O�D�L�Q�W�L�I�I�V�����³�&�R�Q�I�L�G�H�Q�W�L�D�O���&�O�L�H�Q�W���V���´������In making this decision, the Recommendation 

erroneously determined that the identity of the Confidential Client(s) does not constitute a trade 

secret under Nevada law. The Recommendation further erred by concluding that in deciding 

whether to order the disclosure of information within the scope of NRS 648.200, a court may only 

consider the discoverabil ity of the information under NRCP 26(b)(1).   

At bottom, the identity of a client that hires a private investigator is confidential and 

sensitive information. The party hiring a private investigator expects confidentiali ty. Indeed, in a 

typical private investigator/client engagement, awareness of the fact that a private investigator was 

hired and, more importantly, by who could have obvious significant consequences. Think an 

employer investigating an employee for possible workplace misfeasance or a spouse investigating a 

spouse for possible infideli ty. The artful pleading of claims that can surviv�H���1�H�Y�D�G�D�¶�V���O�L�E�H�U�D�O���Q�R�W�L�F�H��

pleading standard and a showing of relevance and proportionali ty should not be all  that is required 

to justify such discovery, particularly in a pre-discovery procedural posture, as is the case here. The 

Discovery C�R�P�P�L�V�V�L�R�Q�H�U�¶�V���Gecision otherwise is contrary to law and should not stand.  

II.  BACKGROUND 

The Court granted Plaintiffs�¶ ex parte motion requesting leave to issue subpoenas to 

Defendants seeking documents sufficient to identify the individual or entity that hired Defendants. 

(See Order Granting Mot. for Leave to Issue Subpoenas, filed 01/20/23).   
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Defendants objected to the subpoenas, leading to Plaintiff  Schieve, prior to the addition of 

Hartung as a plaintiff , fil ing a motion to compel. (See Mot. to Compel, fil ed 02/02/23). Defendants 

opposed the motion and moved for a protective order. (See Defs.�¶ Opp�¶n to Pls.�¶ Mot. to Compel 

and Countermotion for Protective Order, filed 02/16/23). Defendants argued that the identity of the 

Confidential Client(s) is confidential and protected information under NRS 648.200, NRS 49.325 

(as a trade secret), and/or as confidential commercial information under NRCP 26(c)(1)(G). Given 

this, Defendants argued that the information should not be ordered disclosed at this time and, 

alternatively, other means could be implemented to prevent immediate and public disclosure, such 

�D�V���V�W�D�J�J�H�U�H�G���G�L�V�F�R�Y�H�U�\���R�U���³�' �R�H� �́��S�O�H�D�G�L�Q�J.  

On March 15, 2023, the Discovery Commissioner issued the Recommendation. (See 

Recommendation for Order, filed 03/15/23). �7�K�H���'�L�V�F�R�Y�H�U�\���&�R�P�P�L�V�V�L�R�Q�H�U���J�U�D�Q�W�H�G���3�O�D�L�Q�W�L�I�I�V�¶��

�P�R�W�L�R�Q���W�R���F�R�P�S�H�O�����G�H�Q�L�H�G���'�H�I�H�Q�G�D�Q�W�V�¶���F�R�X�Q�W�H�U�P�R�W�L�R�Q���I�R�U���S�U�Rtective order, and ordered Defendants 

�W�R���³�S�U�R�G�X�F�H���W�R���3�O�D�L�Q�W�L�I�I�V�����Q�R���O�D�Wer than March 28, 2023, the documents described in the subpoenas 

�G�X�F�H�V���W�H�F�X�P���S�U�H�Y�L�R�X�V�O�\���V�H�U�Y�H�G���X�S�R�Q���W�K�H�P���L�Q���W�K�L�V���D�F�W�L�R�Q���´ (Recommendation at 28). In doing so, the 

Discovery Commissioner concluded that the identity of the Confidential Client(s) did not qualify f or 

protection as a trade secret under NRS 49.325 and was discoverable under NRS 648.200 because it 

was relevant and proportional to the needs of the case. (See Recommendation at 5-16).  

Defendants�¶ Motion to Dismiss, or Alternatively, Motion for a More Definite Statement is 

pending. Defendants�¶ reply in support of the motion is currently due on March 30, 2023. 

III.  ARGUMENT 

A. Legal Standard 

Under NRCP 16.3, a party has 14 days to object to a discovery co�P�P�L�V�V�L�R�Q�H�U�¶�V��

recommendation. NRCP 16.3(c)(2); see also �: �'�&�5�����������������³�$���S�D�U�W�\���V�K�D�O�O���K�D�Y�H���������G�D�\�V���I�U�R�P��

service of written findings of fact and recommendations [f rom the discovery commissioner] within 

which to file and serve an objection, or a motion to adopt or modify the findings of fact and 

�U�H�F�R�P�P�H�Q�G�D�W�L�R�Q�V���´�����8�S�R�Q���U�H�F�H�L�S�W���R�I���D�Q���R�E�M�H�F�W�L�R�Q�����W�K�H���F�R�X�U�W���P�D�\���D�I�I�L�U�P�����U�H�Y�H�U�V�H�����R�U���P�R�G�L�I�\���W�K�H��

�G�L�V�F�R�Y�H�U�\���F�R�P�P�L�V�V�L�R�Q�H�U�¶�V���U�X�O�L�Q�J���R�U remand with instructions. NRCP 16.3(c)(3).  
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It does not appear that the Nevada Supreme Court has set forth the standard of review of an 

objection to a discovery commissioner�¶s recommendation. The Court has remarked, however, that 

the relationship between a discovery commissioner and the district court is similar to the 

relationship between a magistrate judge and the federal district court. See Valley Health Sys., LLC v. 

Eighth Judicial Dist. Court, 127 Nev. 167, 172, n. 8, 252 P.3d 676, 679, n. 8 (2011) (citing United 

States v. Howell, 231 F.3d 615 (9th Cir. 2000)). Thus, under that parallel, a discovery 

�F�R�P�P�L�V�V�L�R�Q�H�U�¶�V���U�H�F�R�P�P�H�Q�G�D�W�L�R�Q���V�K�R�X�O�G���E�H���U�H�Y�L�H�Z�H�G���X�Q�G�H�U���D���³�F�O�H�D�U�O�\���H�U�U�R�Q�H�R�X�V���R�U���F�R�Q�W�U�D�U�\���W�R���O�D�Z� �́�

standard, the same standard afforded a federal district court�¶s review of an objection to a magistrate 

judge�¶s recommendation on a non-dispositive issue. See 28 U.S.C. § 636(b)(1)(A); United States v. 

Desage�������������)�����6�X�S�S�������G���������������������������' �����1�H�Y�������������������$���U�H�F�R�P�P�H�Q�G�D�W�L�R�Q���L�V���³�F�O�H�D�U�O�\���H�U�U�R�Q�H�R�X�V� �́��L�I��

the reviewing court �K�D�V���D���³�G�H�I�L�Q�L�W�H���D�Q�G���I�L�U�P���F�R�Q�Y�L�F�W�L�R�Q���W�K�D�W���D���P�L�V�W�D�N�H���K�D�V���E�H�H�Q���F�R�P�P�L�W�W�H�G���  ́ Id. 

(citation omitted�������$���U�H�F�R�P�P�H�Q�G�D�W�L�R�Q���L�V���³�F�R�Q�W�U�D�U�\���W�R���O�D�Z� �́��³when it fails to apply or misapplies 

�U�H�O�H�Y�D�Q�W���V�W�D�W�X�W�H�V�����F�D�V�H���O�D�Z�����R�U���U�X�O�H�V���R�I���S�U�R�F�H�G�X�U�H��� �́�Id. (citation omitted). 

B. The Discovery Commissioner  Erred By Concluding That The Identit y Of The 
Confidential Cli ent(s) Does Not Qualify For Protection As A Tr ade Secret.   

�1�5�6�����������������S�U�R�Y�L�G�H�V���D���S�U�L�Y�L�O�H�J�H���I�R�U���W�U�D�G�H���V�H�F�U�H�W�V���L�I���³the allowance of the privilege will  not 

tend to conceal fraud �R�U���R�W�K�H�U�Z�L�V�H���Z�R�U�N���L�Q�M�X�V�W�L�F�H����́��1�5�6�������������������������,�Q���1�H�Y�D�G�D�����D���W�U�D�G�H���V�H�F�U�Ht is 

broadly defined as �³�L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���µ�G�H�U�L�Y�H�V���L�Q�G�H�S�H�Q�G�H�Q�W���H�F�R�Q�R�P�L�F���Y�D�O�X�H�����D�F�W�X�D�O���R�U���S�R�W�H�Q�W�L�D�O�����I�U�R�P��

not being generally known to, and not being readily ascertainable by proper means �E�\���W�K�H���S�X�E�O�L�F���¶��

�D�V���Z�H�O�O���D�V���L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���µ�L�V���W�K�H���V�X�E�M�H�F�W���R�I���H�I�I�R�U�Ws that are reasonable under the circumstances to 

�P�D�L�Q�W�D�L�Q���L�W�V���V�H�F�U�H�F�\���¶� �́�Finkel v. Cashman Pro., Inc., 128 Nev. 68, 74, 270 P.3d 1259, 1264 (2012) 

(quoting NRS 600A.030(5)(a)-(b)). The factors to consider in determining whether information 

quali fies as a trade secret include: (1) the extent to which the information is known outside of the 

business and the ease or diff iculty with which the acquired information could be properly acquired 

by others; (2) whether the information was confidential or secret; and (3) the extent and manner in 

which the employer guarded the secrecy of the information. Id. 

When it came to whether the identity of the Confidential Client(s) quali fies for protection as 

a trade secret under NRS 49.325, the Recommendation relies on cases and reasoning related to 
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whether client li sts generally quali fy as a trade secret. (See Recommendation at 6-9). Under that 

framework, the Discovery Commissioner reasoned that the inquiry focuses on costs and efforts 

spent finding, developing, or retaining a client. (See Recommendation at 6:19-7:1) (�³In fact, courts 

have held that a customer li st quali fies as a trade secret only if it was the product of great expense 

and effort.� )́. The Discovery Commissioner found that Defendants did not make the necessary 

showing under those considerations. (See Recommendation at 9:12-14) (�³Significantly, Defendants 

do not present evidence that they incurred any expense or exerted any effort to obtain this client.� )́. 

These cases, however, did not address the private investigator/client relationship and ignore 

the intrinsic importance of confidentiali ty when it comes to the business of a private investigator. 

When addressing the confidential nature of the private investigator/client relationship, the 

Recommendation effectively rejects the notion that the confidentiali ty associated with the private 

investigator/client relationship is relevant to the t�U�D�G�H���V�H�F�U�H�W���L�Q�T�X�L�U�\�����³�$�V���H�[�S�O�D�L�Q�H�G���L�Q���W�K�H���S�U�H�F�H�G�L�Q�J��

paragraph, while the personal relationship between a business and its customer has value, the 

secrecy of that relationship is not what makes it valuable to the busi�Q�H�V�V���´�����5�H�F�R�P�P�H�Q�G�D�W�L�R�Q���D�W��

9:18-20).  

Under the R�H�F�R�P�P�H�Q�G�D�W�L�R�Q�¶�V��own reasoning, however, if the secrecy of the relationship 

were what makes the relationship valuable to the business, the identity of the client would quali fy 

for trade secret protection. In the context of the private investigator/client relationship, the secrecy 

of the relationship between the private investigator and client is precisely what makes the 

relationship valuable to the business. Because, without the secrecy, there would be no relationship.  

This differs from a typical business. For instance, Starbucks may have a li st identifying 

mill ions of customers for which they spent countless resources finding, developing, and retaining. 

That li st may quali fy for trade secret protection under the traditional client li st framework. Yet the 

�L�G�H�Q�W�L�W�\���R�I���D���V�L�Q�J�O�H���6�W�D�U�E�X�F�N�V���F�X�V�W�R�P�H�U���Z�R�X�O�G���Q�R�W���T�X�D�O�L�I�\���D�V���D���W�U�D�G�H���V�H�F�U�H�W���E�H�F�D�X�V�H���³�W�K�H���V�H�F�U�H�F�\���R�I��

that relationship is not what makes it valuable t�R���W�K�H���E�X�V�L�Q�H�V�V��� �́��,�Q�G�H�H�G�����6�W�D�U�E�X�F�N�V���Z�D�Q�W�V���L�W�V��

customers to publicly visit its stores, publicly consume its goods, and publicly reveal their 

preference and relationship with �6�W�D�U�E�X�F�N�V�����.�H�H�S�L�Q�J���W�K�H���U�H�O�D�W�L�R�Q�V�K�L�S���³�V�H�F�U�H�W�´���Z�R�X�O�G���Dctually harm 

Starbucks.  
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The same is not true for a private investigator and client. There, a client seeking a private 

investigator expects confidentiality. If a private investigator does not maintain that confidentiali ty, 

then the client will  use a different private investigator who does; this could also prevent the private 

investigator from obtaining new clients. Moreover, if  such confidential information is readily 

discoverable from any private investigator, then a potential client may just opt against using a 

private investigator at all. In the private investigative industry, that is the �³independent economic 

value�  ́derived from the identity of the client not being generally known. (See Recommendation at 

11) (criticizing Defendants as not providing any �³explanation for why the identity of their client 

derives independent economic value from not being generally know� )́. It goes beyond mere 

prevention of recruitment of a client by a competing private investigative firm�² the confidentiali ty 

is the secret sauce. �$�F�F�R�U�G�L�Q�J�O�\�����Z�L�W�K�R�X�W���³�W�K�H���V�H�F�U�H�F�\���R�I���W�K�D�W���U�H�O�D�W�L�R�Q�V�K�L�S���´���W�K�H�U�H���L�V���Q�R���U�H�O�D�W�L�R�Q�V�K�L�S 

or other relationships�����W�K�X�V�����W�K�H���³�V�H�F�U�H�F�\� �́��L�V���³�Z�K�D�W���P�D�N�H�V���L�W���Y�D�O�X�D�E�O�H���W�R���W�K�H���E�X�V�L�Q�H�V�V���´�� 

The Recommendation almost appears to recognize this fact in footnote 12 but then dismisses 

�L�W���D�V���Q�R�W���³�W�K�H���N�L�Q�G���R�I��information the law has traditionally viewed as warranting protection as a trade 

�V�H�F�U�H�W��� �́����5�H�F�R�P�P�H�Q�G�D�W�L�R�Q���D�W���������Q���������������%�X�W���W�K�D�W���L�V���Q�R�W���W�K�H���W�H�V�W�����8�Q�G�H�U���1evada law, the test is 

�Z�K�H�W�K�H�U���W�K�H���L�Q�I�R�U�P�D�W�L�R�Q���³�G�H�U�L�Y�H�V���L�Q�G�H�Sendent economic value, actual or potential, from not being 

generally known to, and not being readily ascertainable by proper means by the public, as well  as 

information that is the subject of efforts that are reasonable under the circumstances to maintain its 

�V�H�F�U�H�F�\����́�Finkel, 128 Nev. at 74, 270 P.3d at 1264.  

By relying on cases in other jurisdictions and a framework not applicable here, the 

Recommendation lost sight of that test and the reasoning above. Under the circumstances here and 

Nevada law, the id�H�Q�W�L�W�\���R�I���W�K�H���&�R�Q�I�L�G�H�Q�W�L�D�O���&�O�L�H�Q�W���V�����³�G�H�U�Lves independent economic value . . . 

from not being generall y known to, and not being readily ascertainable by proper means by the 

�S�X�E�O�L�F����́��D�Q�G���W�K�H���L�Q�I�R�Umation has been the subject of reasonable efforts to maintain its secrecy. Thus, 

the identity of the Confidential Client(s) �T�X�D�O�L�I�L�H�V���D�V���D���W�U�D�G�H���V�H�F�U�H�W�����7�K�H���'�L�V�F�R�Y�H�U�\���&�R�P�P�L�V�V�L�R�Q�H�U�¶�V��

decision otherwise is contrary to the law and should be reversed.   
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C. The Discovery Commissioner �¶s Conclusion That NRS 648.200 Af fords In formation 
With in The Scope Of NRS 648.200 No Protection Beyond The L imitat ions On 
Discoverabil ity Im posed By NRCP 26(b)(1) Is Contrary To Law. 

NRS Chapter 648 governs the li censing and practice of private investigators in the State of 

Nevada.1 NRS 648.200 protects information acquired by private investigators related to their 

services by making it unlawful for the private investigator to divulge such information, except at the 

direction of the employer or client for whom the information was obtained. Specifically, the statute 

provides the following: 

 
It is unlawful for any li censee or any registered employee or other 
employee, security guard, officer or member of any licensee: 
 
      1.  To divulge to anyone, except as he or she may be so 
required by law to do, any information acquired by him or her 
except at the direction of the employer or client for whom the 
information was obtained. 
 
      2.  To make a false report to his or her employer or client. 
 

NRS 648.200. 

With respect to NRS 648.200, the Recommendation correctly suggests, albeit without 

�D�I�I�L�U�P�D�W�L�Y�H�O�\���G�H�F�L�G�L�Q�J�����W�K�D�W���D���F�O�L�H�Q�W�¶�V���L�G�H�Q�W�L�W�\���T�X�D�O�L�I�L�H�V���³�D�V���D���S�L�H�F�H���R�I���L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���Z�R�X�O�G���E�H��

�H�Q�F�R�P�S�D�V�V�H�G���E�\���1�5�6�������������������������´�����5�H�F�R�P�P�H�Q�Gation at 15:16-17). The Recommendation goes on 

to conclude that under NRS 648.200 and DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000), this 

�L�Q�I�R�U�P�D�W�L�R�Q���P�X�V�W���E�H���G�L�V�F�O�R�V�H�G���L�I���U�H�T�X�H�V�W�H�G���L�Q���O�L�W�L�J�D�W�L�R�Q���L�I���L�W���³�I�D�O�O�V���Z�L�W�K�L�Q���W�K�H���V�F�R�S�H���R�I���G�L�V�F�R�Y�H�U�\��

under NRCP 26���E������������́����5�H�Fommendation at 16:2). The scope of discovery under NRCP 26(b)(1) 

�L�Q�F�O�X�G�H�V���³�D�Q�\���Q�R�Q�S�Uivi leged matter that is relevant to any party�¶�V���F�O�D�L�P�V�� �R�U���G�H�I�H�Q�V�H�V���D�Q�G��

�S�U�R�S�R�U�W�L�R�Q�D�O���W�R���W�K�H���Q�H�H�G�V���R�I���W�K�H���F�D�V�H����́��1�5�&�3���������E���������� 

 

1 The Nevada Legislature has regulated private investigators (previously referred to as �³private 
detectives� )́ for many decades for the benefi t of the public. In doing so, the Legislature has 
recognized the �³vital�  ́nature of their work �³to an individual citizen.�  ́See Minutes of the Assembly 
Committee on State, County, and City Affairs, 3-31-1967 ���³�$�W���W�K�H���S�U�H�V�H�Q�W���W�L�P�H���W�K�H�U�H���L�V���Q�R���F�R�Q�W�U�R�O��
over [private investigators] and when it is considered how vital their work can be to an individual 
�F�L�W�L�]�H�Q���L�W���L�V���G�H�V�L�U�D�E�O�H���W�K�D�W���V�R�P�H���F�R�Q�W�U�R�O�V���E�H���H�V�W�D�E�O�L�V�K�H�G���´�� 
(https://www.leg.state.nv.us/Division/Research/Library/LegHistory/Minutes/1967/Assembly/StateC
ountyCityAf fairs/3-31-67.pdf). 
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This is not the proper inquiry. In their Opposition, Defendants argued that a court should 

strike a balance between the interests for and against disclosure. The Opposition cited to an Ohio 

case concerning the disclosure of private investigative client files, which referenced the use of a 

balancing test under similar circumstances: Quinlan �Y�����2�K�L�R���'�H�S�¶�W���R�I���&�R�P�������'�L�Y�����R�I���&�R�Q�V�X�P�H�U���)�L�Q��, 

678 N.E.2d 225, 230 (Ohio App. 1996). (See Defs.�¶ Opp�¶n to Pls.�¶ Mot. to Compel and 

Countermotion for Protective Order at 6:7-9). There, under a regulation featuring a �³unless required 

by law�  ́disclosure exception similar to NRS 648.20�¶s language, the Ohio court explained that �³a 

balance must be struck between the confidentiality interests of a private investigator�¶s clients and 

the division�¶s interest in pursuing effective regulation of the private investigation industry.�  ́Id. at 

230 (citing Ohio Adm. Code 1301:4-5-17). The Recommendation does not mention this case.   

Here, this reasoning applies equally. A balance must be struck between the confidentiali ty 

interests of a p�U�L�Y�D�W�H���L�Q�Y�H�V�W�L�J�D�W�R�U�¶�V���F�O�L�H�Q�W�V���D�Q�G���D���O�L�W�L�J�D�Q�W�V�¶���L�Q�W�H�U�H�V�W���L�Q���S�X�U�V�X�L�Q�J���O�L�W�L�J�D�W�L�R�Q���D�J�D�L�Q�V�W such 

a client. �6�H�H���6�D�L�Q�L���Y�����,�Q�¶�O���*�D�P�H���7�H�F�K��, 434 F. Supp. 2d 913, 919 (D. Nev. 2006) (providing that 

�³�>�G�@�L�V�F�O�R�V�X�U�H���R�I���Q�R�Q-trade secret confidential information is similarly recognized as a serious 

�K�D�U�P�´�������)�R�U���L�Q�V�W�D�Q�F�H�����D���F�R�X�U�W���V�K�R�X�O�G���F�R�Q�V�L�G�H�U���Z�K�H�W�K�H�U���W�K�H���L�Q�I�R�U�P�D�W�L�R�Q that falls within the scope of 

NRS 648.200 is in fact secret or confidential; the steps taken to maintain the confidentiali ty of the 

information; the impact upon the client of having the confidential information disclosed; the 

potential chilling effect on the private investigative industry that the disclosure would have; whether 

the lawsuit is non-frivolous and brought in good faith; and the importance of the information sought 

to the case of the party seeking disclosure. See Walker v. N. Las Vegas Police Dep�¶t, No. 

214CV01475JADNJK, 2015 WL 8328263, at *4 (D. Nev. Dec. 8, 2015) (relying on similar 

considerations for a balancing test related to disclosure of information within �³�W�K�H���R�I�I�L�F�L�D�O��

information privi�O�H�J�H� �́������� 

�7�K�L�V���U�H�D�V�R�Q�L�Q�J���D�O�L�J�Q�V���Z�L�W�K���W�K�H���1�H�Y�D�G�D�� �6�X�S�U�H�P�H���&�R�X�U�W�¶�V���W�U�H�D�W�P�H�Q�W���R�I���Q�R�Q-privileged 

�I�L�Q�D�Q�F�L�D�O���L�Q�I�R�U�P�D�W�L�R�Q�����7�K�H���&�R�X�U�W���K�D�V���F�R�Q�F�O�X�G�H�G���W�K�D�W���³�S�Xblic policy suggests that . . . financial status 

[should] not �E�H���K�D�G���I�R�U���W�K�H���P�H�U�H���D�V�N�L�Q�J����́�Rock Bay, LLC v. Eighth Judicial Dist. Court, 129 Nev. 

205, 213, 298 P.3d 441, 447 (2013) ���³�,�Q���W�K�H���F�R�Q�W�H�[�W���R�I���S�R�V�W-judgment discovery, courts have 

recognized that a �Q�R�Q�S�D�U�W�\�¶�V���S�U�L�Y�D�F�\���L�Q�W�H�U�H�V�W�V���P�X�V�W���E�H���E�D�O�D�Q�F�H�G���D�Jainst the need of the judgment 
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creditor for the requested inf�R�U�P�D�W�L�R�Q���´�������F�L�W�D�W�L�R�Q���R�P�L�W�W�H�G������see Hetter v. Eighth Judicial Dist. 

Court, 110 Nev. 513, 520, 874 P.2d 762, 766 (1994) (recognizing that �³[c]laims for punitive 

damages can be asserted with ease and can result in abuse and harassment if their assertion alone 

�H�Q�W�L�W�O�H�V���S�O�D�L�Q�W�L�I�I�� �W�R���I�L�Q�D�Q�F�L�D�O���G�L�V�F�R�Y�H�U�\���´�� �W�K�X�V���� �³�E�H�I�R�U�H�� �W�D�[�� �U�H�W�X�U�Q�V�� �R�U���I�L�Q�D�Q�F�L�D�O���U�H�F�R�U�G�V���D�U�H��

discoverable on the issue of punitive damages, the plaintiff  must demonstrate some factual basis for 

its punitiv�H���G�D�P�D�J�H���F�O�D�L�P�´�������6�R���W�R�R���F�R�Q�I�L�G�H�Q�W�L�D�O���L�Q�I�R�U�P�D�W�L�Rn that falls within the scope of NRS 

648.200. It should not be �³had for the mere asking� �́² a balancing test should be imposed or a 

�V�K�R�Z�L�Q�J���R�I���³�V�R�P�H���I�D�F�W�X�D�O���E�D�V�L�V�´���U�H�T�X�L�U�H�G���� 

The Recommendation relies on DeChant to justify its decision to dismiss the need for any 

showing beyond discoverability under NRCP 26(b)(1). (See Recommendation at 12:11-13:16). 

DeChant�����K�R�Z�H�Y�H�U�����G�L�G���Q�R�W���D�G�G�U�H�V�V���W�K�L�V���L�V�V�X�H�����7�K�H���U�H�I�H�U�H�Q�F�H���W�R���³�G�L�V�F�U�H�W�L�R�Q�´���L�Q��DeChant that the 

Discovery Commissioner relies on is less than clear, particularly when it is taken into account that 

the district court in DeChant found that under NRS 648.200 �L�W���³�G�L�G��not have the discretion to order 

the disclosure of [the invest�L�J�D�W�R�U�¶�V�@���U�D�Z���Q�R�W�H�V���  ́116 Nev. at 922, 10 P.3d at 111 (emphasis added). 

In response, the Nevada Supreme Court was merely explaining that the district court did have the 

�³�G�L�V�F�U�H�W�L�R�Q�´ to compel the disclosure. See id. at 926, 10 P.3d at 113 (emphasis added). The Court 

did not elaborate on what may or may not go into that discretionary determination. At most, 

DeChant can be read as not imposing a balancing test or a heightened showing. But it certainly does 

not foreclose the use or adoption of one. Given NRS 648.200, the sensitive nature of information 

within the scope of NRS 648.200, and public policy considerations related to the private 

investigative industry, a balancing test or heightened showing should be imposed. The Discovery 

�&�R�P�P�L�V�V�L�R�Q�H�U�¶�V��conclusion to the contrary should be reversed.  

IV.  CONCLUSION 

Based on the foregoing, Defendants respectfully  request that this Court reverse, or remand 

with instructions, the Discovery Commissioner�¶s Recommendation. 
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AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: March 27, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
Brittany M. Llewellyn, Esq. 
Jonathan J. Winn, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC  
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
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 I hereby certify that on the 27th day of March, 2023, a true and correct copy of the foregoing 

DEFENDANTS DAVID  MCNEELY AND 5 ALPHA INDUSTR�,�(�6�����/ �/ �&�¶�6���2�%�-�(�&�7�,�2�1��

TO THE D�,�6�&�2�9�(�5�<���&�2�0�0 �,�6�6�,�2�1�(�5�¶�6�� �5�(�&�2�0�0 �(�1�' �$�7�,�2�1���)�2�5���2�5�'�(�5�� was 

electronically filed and serv�H�G���R�Q���F�R�X�Q�V�H�O���W�K�U�R�X�J�K���W�K�H���&�R�X�U�W�¶�V���Hlectronic service system, unless 

service by another method is stated or noted, to the following: 

Adam Hosmer-Henner, Esq. 
Chelsea Latino, Esq. 
Philip Mannelly, Esq. 
Jane Susskind, Esq. 
McDonald Carano, LLP 
100 W. Liberty St., Tenth Floor 
Reno, NV 89501 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com 
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
Attorneys for Plaintiffs  
 

 

/s/ Cynthia S. Bowman     
   An employee of WEINBERG, WHEELER, 
 HUDGINS, GUNN & DIAL, LLC 
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Jane Susskind (NSBN 15099) 
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100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Plaintiffs 
 

 
IN THE SECOND JUDICIAL  DISTRICT COURT OF THE STATE OF NEVADA  

 
IN AND FOR THE COUNTY OF WASHOE 

 
 
HILLARY SCHIEVE, an individual, 
VAUGHN HARTUNG, an individual 
 
  Plaintif fs, 
 
v. 
 
DAVID MCNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: 15 

RESPONSE TO DAVI D MCNEELY AND 5 ALPHA I NDUSTRIES, LLC’S OBJECTION 
TO THE DISCOVERY COMMISSIONER’S RECOMMENDATION FOR ORDER 

 Plaintif fs Hillary Schieve and Vaughn Hartung, by and through their counsel of record, 

submit this Response to the Objection to the Discovery Commissioner’s Recommendation for 

Order (“Objection”), filed by Defendants David McNeely (“McNeely”) and 5 Alpha Industries, 

LLC (“5 Alpha Industries,” and collectively with McNeely, “Defendants” ) on March 27, 2023.   
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MEMORANDUM OF POINTS AND AUTHORITES 

I. INTRODUCTION 

The Discovery Commissioner’s Recommendation (“Recommendation”) comprehensively 

analyzes and rejects the arguments in Defendants’  Objection as these were the very same 

arguments presented in the motion practice. Defendants have refused to respond to the Subpoenas 

based only on the unsupported and unsupportable position that the identity of their client is a trade 

secret protected under NRS 49.325 and/or NRS 648.200. Without presenting a single authority 

contradicting the Recommendation or any case holding that the identity of a private investigator’s 

client is confidential, Defendants still assert that the Discovery Commissioner committed legal 

error. The case law is in Plaintif fs’  favor and it is not uncertain. Nevada does not have a private 

investigator-client privilege. Recommendation 12 n. 17 (citing DeChant v. State, 116 Nev. 918, 

926-27, 10 P.3d 108, 113 (2000)). And Defendants’  “proposition that a single client’s identity is 

intrinsically a protected trade secret is not tenable.”  Id. 11. As the Discovery Commissioner noted, 

the “same point”  asserted by Defendants “could be made about any customer or client or virtually  

any business.” Id. 9 (emphasis in original).  

Since the commencement of this action, Defendants have continuously obstructed 

Plaintif fs’  efforts to obtain the identity of the individual or entity who hired Defendants to install 

GPS tracking devices on Plaintiffs’  personal vehicles. This Court found “good cause”  to “permit 

early discovery for the limited purpose of identifying the ‘Doe’  defendant(s).” Ord. Granting Mot. 

for Leave to Issue Subpoenas. The Recommendation further confirmed this decision and ordered 

Defendants to produce the documents described in the Subpoenas by March 28, 2023. 

Unsurprisingly but unfortunately, Defendants have objected to the Recommendation, yet again 

delaying access to the information necessary to identify their client and progress this case.   

Defendants’  Objection relies entirely upon the mistaken premise, which no Nevada court 

has adopted, that the “ identity of a client that hires a private investigator is confidential and 

sensitive information.”  Objection 2. As Nevada does not have a private investigator-client 

privilege, and the Nevada Supreme Court has explicitly held that the files of a private investigator 
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are open to discovery, Defendants simply cannot claim that the identity of a private investigator’s 

client is confidential or privileged. DeChant, 116 Nev. at 926-27. In contrast, there is an attorney-

client privilege, which leads clients hiring an attorney to expect that their conversations with the 

attorney will be confidential, but even then the identity of a client is not always within the scope 

of the privilege.  

Here, Defendants are actively attempting to hide the name of their co-conspirator and co-

tortfeasor. No authority permits Defendants to shield their client from liability  in this fashion. 

While Defendants may disagree with the Recommendation, disagreement alone is not sufficient 

grounds for an objection and the Recommendation should be swiftly confirmed, adopted, and 

affi rmed.  

II.  PROCEDURAL  BACK GROUND 

Schieve filed the operative Complaint on December 15, 2022 against Defendants and 

unidentified Doe/Roe defendants. Compl. Dec. 15, 2022. After Defendants repeatedly avoided 

personal service, Schieve ultimately served 5 Alpha Industries via the Nevada Secretary of State 

as 5 Alpha Industries had failed to appoint a proper registered agent and took down its website 

after the filing of the Complaint. Ex Parte Motion for Leave to Issue Subpoenas, 2.  

On January 13, 2023, Schieve filed an Ex Parte Motion for Leave to Issue Subpoenas and 

the Court granted this motion via an Order on January 20, 2023. McNeely and 5 Alpha Industries 

were served with the Subpoenas on January 23, 2023. See Mot. to Compel, at Hosmer-Henner 

Decl. ¶ 6. Two days later, on January 25, 2023, counsel for Schieve received a letter from Brian 

Hardy of Marquis Aurbach, then-counsel to McNeely and 5 Alpha Industries, objecting to the 

Subpoenas and refusing to produce the requested information. Id. ¶ 7. Mr. Aurbach’s primary 

objection was that the identity of a private investigator’s client is privileged and constitutes trade-

secret information. Counsel met and conferred on January 27, 2023, but were unable to resolve 

this discovery dispute. Id. ¶ 8. 

On February 2, 2023, Schieve moved to compel on several grounds, including that Nevada 

does not have a private investigator-client privilege and the identity of a single client of a private 
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investigator is facially  not a trade secret. Mot. to Compel, 4-6. Defendants filed an Opposition on 

February 16, 2023 where they also (improperly) counter-moved for a protective order 

(“Countermotion for Protective Order”).1 On February 23, 2023, Plaintiffs filed an Amended 

Complaint to include Vaughn Hartung as a co-plaintiff and add additional allegations. See 

generally Am. Compl. On this same date, Plaintiffs filed a Reply and a Request for Submission. 

On March 2, 2023, Plaintiffs filed an opposition to Defendants’  Countermotion for Protective 

Order, and Defendants filed their Reply and Request for Submission on March 9, 2023. The  Court 

referred both the Motion and Countermotion to the Discovery Commissioner. See Ord. Referring 

Motion to Discovery Commissioner. 

The Discovery Commissioner issued the instant Recommendation for Order on March 15, 

2023. As the Discovery Commissioner correctly noted in the Recommendation, and Defendants 

do not dispute, Defendants bore the burden of demonstrating that the subpoenaed information is 

protected by a privilege recognized in Nevada. Recommendation 5. Defendants did not identify 

any statute that protects the identity of a private investigator’s client, or any case law in any 

jurisdiction where the identity of a client has been protected in similar circumstances. As a result, 

and in a thoroughly reasoned order, the Discovery Commissioner recommended that Plaintif fs’  

Motion to Compel be granted, Defendants’  Countermotion for Protective Order be denied, and 

that the Court order Defendants to produce the documents described in the subpoenas by March 

28, 2023. Id., 28.  

In yet another attempt to obstruct Plaintif fs from obtaining the information they need to 

proceed in this litigation, and without identifying any specific legal error, Defendants now object 

to the Discovery Commissioner’s Recommendation.  

III.  LEGAL  STANDARD 

 
1 Before filing their Opposition, Defendants moved to strike and dismiss the complaint.  See Mot. 
to Strike and Dismiss, filed on Feb. 13, 2023. Plaintiffs filed an Amended Complaint on February 
23, 2023, to include Vaughn Hartung as a co-plaintiff and add additional allegations, which 
mooted Defendants’  Motion to Strike and to Dismiss. See generally Am. Compl. Defendants since 
filed a Motion to Dismiss or Alternatively, Motion for a More Definite Statement, which was 
submitted for consideration on March 30, 2023. The outcome of that motion has no bearing on the 
limited issue currently before the Court, especially as this motion only seeks to dismiss at most 
four of Plaintiffs’  eight claims.  
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Defendants posit that the Recommendation should be reviewed under a “clearly erroneous”  

or “contrary to law” standard of review. Obj. 4. “Discovery matters are within the district court's 

sound discretion”  and will not be disturbed “unless the court has clearly abused its discretion.” 

Club Vista Fin. Servs., LLC v. Eighth Judicial Dist. Court, 128 Nev. 224, 228, 276 P.3d 246, 249 

(2012). Defendants have not provided this Court with any legitimate reason to reject the Discovery 

Commissioner’s well-reasoned recommendation.  

IV. ARGUMENT 

A. The Discovery Commissioner Did Not Err by Rejecting Defendant’s Attempt 
to Conceal the Identity of Their Client(s) as a Trade Secret.   

The Discovery Commissioner correctly noted, and Defendants concede, that Nevada does 

not have a private investigator-client privilege. Recommendation, 12 n. 17. As a result, there is 

not an expectation of privacy for a client seeking to engage a private investigator in Nevada. 

Importantly, this means that every private investigator is treated the exact same in this state and 

that no private investigator would have a competitive advantage or could derive economic value 

from the putative confidentiality over the names of their clients. As the Recommendation holds, a 

single relationship, like the one between Defendants and their client, does “not derive value from 

not being generally known” instead it “derive[s] value from the relationship[] ”  itself . Id., 9 

(quoting Meardon v. Register, No. 3:18-cv-00042, 2019 WL 5089207, at *7 (S.D. Iowa June 13, 

2019). Defendants presumably earned revenue from their relationship with the unidentif ied 

clients, but their ability  to perform investigative work for other clients is not affected if a 

competitor knows the identity of that relationship. Defendants mistake reputation, which is 

irrelevant as every private investigator must disclose information in response to a subpoena, with 

trade secrets.  

Plaintif fs highlighted throughout the briefing on their Motion to Compel, and the 

Discovery Commissioner recognized in the Recommendation, that the Subpoenas seek only the 

identity of the client(s). The Subpoenas do not seek any information about the nature or extent of 

Defendants’  relationship with the client, the prices charged by Defendants, the client’s prior or 
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future engagement of Defendant, or any information compiled about the client that be especially 

valuable to Defendants’  relationship with the client. Defendants did not appreciate the difference 

between a single customer and a list of customers when they opposed Plaintiffs’  Motion to 

Compel, and they do not appreciate this difference now, despite the extensive caselaw cited by 

both Plaintiffs and the Discovery Commissioner explaining why this difference matters.  See Mot. 

to Compel, 5-6; Reply, 7-9; Recommendation for Ord., 6-11.  

Unlike a client list that has been compiled over a period of time and is the “product of great 

expense and effort,” the identity of a single client is not protectable in most if not all situations. 

Recommendation, 7 (quoting Bridgestone Hosepower, LLC v. Eismann, No. 2:21-cv-02121-

GMN-EJY, 2022 WL 18108430, at *8 (D. Nev. Apr. 28, 2022)); id. at 6-9 (listing cases that 

analyze when a customer list constitutes a trade secret and contrasting these situations with the 

identity of a single customer or client). Defendants argue that the cases on which the Discovery 

Commissioner relied “did not address the private investigator/client relationship and ignore the 

intrinsic importance of confidentiality when it comes to the business of a private investigator.” 

Objection, 5. Defendants, not the Discovery Commissioner, bore the burden of demonstrating that 

the trade secret privilege applies in this specific context and the failed to satisfy this burden by 

providing any authority where this “ intrinsic importance”  resulted in a court finding that a trade 

secret exists. And Defendants did not cite any case where any court, let alone a Nevada court, has 

protected the identity of a client as a trade secret under similar circumstances.2 They then fault the 

Discovery Commissioner for “effectively reject[ing] the notion that the confidentiality associated 

with the private investigator-client relationship is relevant to the trade secret inquiry,” Objection, 

5, when Defendants themselves failed to provide any legal authority on which the Discovery 

Commissioner could rely to adopt such notion for the first time in Nevada. Under Defendants’  

 
2 Defendants cited two cases to support their argument that the identity of a single client is a trade 
secret. Opp’n to Mot. to Compel, 9. Both addressed customer lists, not and individual client, and 
neither analyzed the private investigator / client relationship. Fred Siegel Co., L.P.A. v. Arter & 
Hadden, 707 N.E.2d 853, 862 (Ohio 1999) (addressing a 63-page client list); Radiology Servs., 
P.C. v. Hall, 780 N.W.2d 17, 26 (Neb. 2010) (addressing a list of hospital clients and the city 
where each hospital was located).  
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reasoning, the Discovery Commissioner was required to adopt a novel theory without any legal 

authority supporting the same, and even more, the failure to do so constitutes legal error. 

Defendant’  failure to cite any dispositive legal authority is compounded by the Discovery 

Commissioner’s methodical dismantling of Defendant’s unsupported position. To begin, the 

Discovery Commissioner cites several cases finding that customer lists qualify as a trade secret 

only if  the list is the result of great expense and effort. Recommendation, 6-7 (listing cases). 

Recognizing that Plaintiffs seek the name of a single client, not a list, the Discovery Commissioner 

highlights Meardon, 2019 WL 5089207, at *8. In Meardon, the federal court found that Iowa’s 

analogous trade secret statute did not “protect the identity of a single customer whose association 

was based on a personal relationship rather than efforts . . . to develop and organize an on-going 

business relationship.” 2019 WL 5089207, at *7-8 (explaining that “[p]ersonal relationships do 

not derive value from not being generally known—they derive value from the relationships 

themselves”) . The relevant inquiry is the expense and effort the business incurred in obtaining and 

protecting the information. As the Discovery Commissioner noted, “Defendants do not present 

evidence that they incurred any expense or exerted any effort to obtain this client. Instead, they 

argue that this information derives economic value from not being generally known because 

disclosure would permit competing private investigators to recruit this client. But that same point 

could be made about any customer or client of virtually any business—once competitors are aware 

that a person may need certain goods or services, they can try to recruit that individual as a 

customer or client.” Id. at 8 (emphasis in original).  

Instead of engaging with or explaining how the Discovery Commissioner’s reasoning is 

clearly erroneous, Defendants maintain that “ the secrecy of the relationship between the private 

investigator and client is precisely what makes the relationship valuable to the business. Because, 

without the secrecy, there would be no relationship.” Objection, 5. In Defendants’  view, if  a 

client’s identity is not kept secret, then the client will use a dif ferent private investigator or no 

private investigator at all.  This potential loss of business is, in Defendants’  view, what gives the 

client’s identity “independent economic value.” Id. at 6. The Discovery Commissioner directly 
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addressed, and rejected this argument as unpersuasive. It reasoned that “[ c]ompliance with an 

order compelling disclosure of the client’s identity is not the same as Defendants voluntarily 

disclosing their client’s identity,” and so “[p]rospective clients seeking investigative services in 

the future would have no reason to prefer other private investigators if Defendants are ordered to 

disclose the identity of their client, because any private investigator in Defendants’  place would 

be required to comply with an order compelling disclosure.” Recommendation, 11. The Discovery 

Commissioner’s analysis is consistent with an important point Plaintiffs made throughout the 

briefing. When asserting a trade secret, it is not the effect of disclosure on general marketplace 

standing or reputation that matters. It is the information itself , here the identity of the client, that 

is the trade secret. Whether disclosure will damage Defendants’  reputation therefore has no 

bearing on whether the underlying information is a trade secret.  

B. The Discovery Commissioner Did Not Err  By Rejecting Defendants’  Request 
for a Novel Balancing Test Before Relevant, Nonpr ivileged Information is 
Disclosed. 

 Defendants do not dispute that Nevada’s privilege law does not recognize a private 

investigator – client relationship or protect communications between a private investigator and 

client as privileged. They do not dispute that NRS 648.200 does not create an evidentiary 

privilege. The only argument Defendants make in their Objection is that the Discovery 

Commissioner erred when it refused to adopt a novel balancing test never before used in Nevada. 

This test would be contrary to Nevada law and, in any event, would easily be satisfied here because 

any harm from the disclosure of one of Defendants’  clients would readily be outweighed by 

Plaintif fs’  compelling interest in the identity of a co-conspirator and co-tortfeasor.  

 Under Nevada law, a party can obtain discovery of “any nonprivileged matter that is 

relevant to any party’s claims or defenses and proportional to the needs of the case.” NRCP 

26(b)(1). Nothing in Nevada law requires the Court to engage in a balance of interests before 

determining whether to allow the discovery of information acquired by a private investigator. See 

Recommendation, 12-13. Had the Nevada Supreme Court wanted to impose a balancing test for 

discovery of information acquired by a private investigator, they had the opportunity to do so in 
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DeChant, 116 Nev. at 926-27, but chose not to. Recommendation, 13 (noting that when the Nevada 

Supreme Court wants to impose a different discovery standard, “it has said so expressly” ). “The 

absence of such language in DeChant militates in favor of finding that NRS 648.200(1) does not 

alter the scope of discovery for information acquired by a private investigator.” Recommendation, 

13.  

Defendants concede this point when they admit that DeChant  “can be read as not imposing 

a balancing test or a heightened showing.” Objection, 9. Recognizing that Nevada’s current laws 

do not support their position, they advocate for “the use or adoption of” a new balancing test and 

try to persuade the Court that such test “should be imposed.” Id. at 9. They do not explain how, 

under Defendants’  own legal standard, the Discovery Commissioner’s decision not to adopt a 

balancing for the first time is “clearly erroneous or contrary to law.” Objection, 4.  Under that 

standard, a decision is clearly erroneous or contrary to law when the court has “a definite and firm 

conviction”  that a mistake has been committed or that the law has been omitted or misapplied. 

DelVecchia v. Frontier Airlines, Inc., No. 2:19-CV-01322-KJD-DJA, 2023 WL 1965507, at *8 

(D. Nev. Feb. 13, 2023) (describing the standard as “signif icantly deferential” ). “The reviewing 

court may not simply substitute its judgment for that of the deciding court.” Grimes v. City & 

Cnty. of San Francisco, 951 F.2d 236, 241 (9th Cir. 1991); see also United States v. Randall, No. 

2:18-CR303-JCM-EJY, 2020 WL 2308082, at *2 (D. Nev. May 8, 2020) (“To be clearly 

erroneous, a decision must ... strike [the court] as wrong with the force of a five-week old, 

unrefrigerated dead fish.”). In DelVecchia, the court recognized that both parties’  arguments had 

merit, and thus it could not “comfortably conclude that a mistake has been committed or that the 

law has been misapplied.” 2023 WL 1965507, at *8. In Randall, the court relied on the fact that 

the magistrate judge had “ thoroughly discussed cases interpreting the [relevant] statute, and made 

a reasoned determination” in affirming the magistrate’s order. 2020 WL 2308082, at *2.  

Here too, the Discovery Commissioner issued a thoroughly reasoned order that analyzes 

every argument made by both parties. The Discovery Commissioner seriously considered 

Defendants’  proposal to adopt a balancing test for the first time, but ultimately found that such a 
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test would be contrary to Nevada law. Defendants take issue with the fact that the 

Recommendation “relies on DeChant to justify its decision to dismiss the need for any showing 

beyond discoverability under NRCP 26(b)(1).” Objection, 9. But just a few sentences later, they 

readily admit that DeChant “can be read as not imposing a balancing test or a heightened 

showing.” Objection, 9. In any event, Defendants misconstrue the Recommendation when they 

suggest that DeChant is the only case on which the Discovery Commissioner relied upon to reject 

Defendants’  proposal. The Discovery Commissioner relied on the plain language of NRCP 

26(b)(1), which governs this discovery dispute and on the district court’s broad discretion to 

resolve discovery disputes, citing Seibel v. Dist. Court, 138 Nev., Adv. Op. 73, 520 P.3d 350, 354 

(2022). The Recommendation also cited Hetter and Rock Bay to demonstrate that when the 

Nevada Supreme Court wants to impose a different discovery standard, it expressly says so. 

Recommendation, 13. Further, the Recommendation thoroughly analyzed the reasoning in Flynn, 

a California case that strongly rejected the premise that the identity of a client of a private 

investigator can be concealed. In addressing a similar statute, the court in Flynn found that “it is 

inconceivable the Legislature intended to enact a privilege whereby the licensee could refuse to 

identify a client or employer thereby potentially shielding the employer from any responsibility 

or liability .”  Flynn v. Superior Ct., 57 Cal. App. 4th 990, 996, 67 Cal. Rptr. 2d 491, 494 (1997). 

The Discovery Commissioner found this reasoning persuasive. Recommendation, 16 (finding that 

“no argument or evidence has been presented to show or suggest that NRS 648.200(1) was ever 

intended to allow a private investigator to withhold a client’s identity and thereby potentially  

shield the client from any responsibility  or liability  in a civil action,”  and agreeing with Flynn). 

Finally, Defendants do not provide the Court with any basis to find that their interest in 

concealing the identity of one of their clients outweighs the interests of Plaintiffs in knowing the 

identity of a party that wronged them. In contrast, the Recommendation strongly stated that 

“Plaintif fs must be permitted to know the identity of all potentially  liable parties at this time.” 

Recommendation, 27. Any other result would “ tend to conceal fraud or otherwise work injustice.” 

NRS 49.325(1).      
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V. CONCLUSION 

For all of the above reasons, this Court should confirm, approve, and adopt the Discovery 

Commissioner’s Recommendation and compel McNeely and 5 Alpha Industries, LLC to identify 

the individual(s) or entity/entities who hired them to surveil Plaintif fs.3   

AFFI RMATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: April 3, 2023 
      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Plaintiffs 

  

 
3 Defendants do not separately argue that the Recommendation incorrectly denied their 
Countermotion and have therefore waived these arguments, but in any event Plaintif fs incorporate 
and reassert all of their arguments below and contained within the Recommendation.  
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CERTIFICATE OF SERVI CE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on April 3, 2023, I electronically filed the foregoing with the Clerk of the Court by 

using the e-flex filing system which served all parties of record electronically.  
 

 

 
/s/ Adam Hosmer-Henner     
An employee of McDonald Carano LLP  
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3795 
Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
rgormley@wwhgd.com  
Brittany M. Llewellyn, Esq. 
Nevada Bar No. 13527 
bllewellyn@wwhgd.com 
Jonathan J. Winn, Esq. 
Nevada Bar No. 12896 
jwinn@wwhgd.com 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
T: (702) 938-3838 
F: (702) 938-3864 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
 
  

 

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

HILLA RY SCHIEVE, an individual;  
VAUGHN HARTUNG, an individual, 
 
  Plaintiffs, 
 
v. 
 
DAVID MCNEELY, an individual; 5 
ALPHA INDUSTRIES, LLC, a Nevada 
limited liability company; and DOES I 
through X and ROES I through X, inclusive, 
 
  Defendants. 

Case No. CV22-02015 
Dept. No. D15 
 
 
REPLY IN  SUPPORT OF DEFENDANTS 
DAVID  MCNEELY AND 5 ALPHA 
INDUSTRIES, LLC�¶S OBJECTIO N TO 
THE DISCOVERY COMMISSIONER�¶S 
RECOMMENDATIO N FOR ORDER  
 
 
 

 

Defendants David McNeely and 5 Alpha Industries, LLC (�³5 Alpha� )́ (collectively 

�³Defendants� )́ submit this Reply in Support of their Objection to the Discovery Commissioner�¶s 

Recommendation for Order (�³Objection� )́.  

 

 

 

F I L E D
Electronically
CV22-02015
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Clerk of the Court
Transaction # 9605030
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REPLY MEMORANDUM OF POINTS AND AUTHORITI ES 

The Discovery Commissioner erred because (1) the discovery of information within the 

scope of NRS 648.200 should be subject to a balancing test or heightened showing and/or (2) the 

identity of the Confidential Client(s) satisfies the criteria for trade secret protection under Nevada 

law�����$�V���H�[�S�O�D�L�Q�H�G���E�H�O�R�Z�����3�O�D�L�Q�W�L�I�I�V�¶���D�U�J�X�P�H�Q�W�V��in response fail  to substantiate the Discovery 

Commissioner�¶s conclusions to the contrary.  

�0�R�U�H���E�U�R�D�G�O�\�����3�O�D�L�Q�W�L�I�I�V�¶���W�K�H�P�H��underlying its opposition�² that the identity of a client that 

hires a private investigator or the information shared through a private investigator-client 

relationship cannot receive heightened protection under the law because there is no private 

investigator-client privilege�² is incorrect. (See Resp. at 5:11-�����������³�$�V���D���U�H�V�X�O�W�����W�K�H�U�H���L�V���Q�R�W���D�Q��

expectation of privacy for a client seeking to engage a private inv�H�V�W�L�J�D�W�R�U���L�Q���1�H�Y�D�G�D����́�����

Information can warrant special protection regardless of the existence of a privilege. See, e.g., 

Hetter v. Eighth Judicial Dist. Court, 110 Nev. 513, 520, 874 P.2d 762, 766 (1994) (recognizing 

that N�H�Y�D�G�D���³�G�R�H�V���Q�R�W���U�H�F�R�J�Q�L�]�H���D���S�U�L�Y�L�O�H�J�H���I�R�U���W�D�[���U�H�W�X�U�Q�V�´���E�X�W imposing a heightened showing of 

�³�V�R�P�H���I�D�F�W�X�D�O���E�D�V�L�V���I�R�U���>���@���S�X�Q�L�W�L�Y�H���G�D�P�D�J�H�>�V�@� �́��E�H�I�R�U�H���W�K�H�\���F�R�X�O�G���E�H���G�L�V�F�R�Y�H�U�H�G���D�Q�G���U�H�Y�H�U�V�L�Q�J���D��

district court order allowing discovery of such information based on the same); Saini v. In�¶�O���*�D�P�H��

Tech., 434 F. Supp. 2d 913, 919 (D. Nev. 2006) (prov�L�G�L�Q�J���W�K�D�W���³�>�G�@�L�V�F�O�R�V�X�U�H���R�I���Q�R�Q-trade secret 

�F�R�Q�I�L�G�H�Q�W�L�D�O���L�Q�I�R�U�P�D�W�L�R�Q���L�V���V�L�P�L�O�D�U�O�\���U�H�F�R�J�Q�L�]�H�G���D�V���D���V�H�U�L�R�X�V���K�D�U�P� �́�����Here, that is the case.1  

A. The Discovery Of In formation With in The Scope Of NRS 648.200 Should Be Subject 
To A Balancing Test Or Heightened Showing.  

Plaintiffs try t�R���X�V�H���'�H�I�H�Q�G�D�Q�W�V�¶���F�D�Q�G�R�U�����Z�K�H�U�H���' �H�I�H�Q�G�D�Q�W�V���U�H�F�R�J�Q�L�]�H�G���W�K�D�W��DeChant did not 

impose a balancing test or a heightened showing, against them. (See Resp. at 10:3-���������³�D���I�H�Z��

sentences later, they readily admit . ��������́������<�H�W, in doing so, Plaintiffs overlook the crux of the 

 

1 �3�O�D�L�Q�W�L�I�I�V�¶���D�F�F�X�V�D�W�R�U�\���U�K�H�W�R�U�L�F��found primarily throughout their introduction and procedural 
background is unsupported and unjustified. These novel issues should be decided on the merits. In 
addition, when it comes to the standard for this Court to review the Recommendation, Plaintiffs do 
not appear to contest the standard set fo�U�W�K���L�Q���'�H�I�H�Q�G�D�Q�W�V�¶���2�E�M�H�F�W�L�R�Q������See Resp. at 5:1-6). They do 
cite a case standing for the fundamental point that discovery matters are subject to the district 
�F�R�X�U�W�¶�V���G�L�V�F�U�H�W�L�R�Q. (See id.�������'�H�I�H�U�H�Q�F�H�����K�R�Z�H�Y�H�U�����³�L�V���Q�R�W���R�Z�H�G���W�R���O�H�J�D�O���H�U�U�R�U���´��AA Primo Builders, 
LLC v. Washington, 126 Nev. 578, 589, 245 P.3d 1190, 1197 (2010). 
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argument raised in the Objection, which is that DeChant �³�G�R�H�V���Q�R�W���I�R�U�H�F�O�R�V�H���W�K�H���X�V�H���R�U���D�G�R�S�W�L�R�Q�´���R�I��

a balancing test or heightened showing. (See Objection at 9:18-19). The DeChant Court simply did 

not address that issue; thus, it is an open question. The Discovery Commissioner�¶s view to the 

contrary was erroneous. 

It is fundamental that silence on an issue does not result in stare decisis. See, e.g., Ramos v. 

Louisiana, 140 S. Ct. 1390, 1411 (2020) (Kavanaugh, J., concurri�Q�J���L�Q���S�D�U�W�������³�7�K�H���O�H�J�D�O���G�R�F�W�U�L�Q�H���R�I��

stare decisis �G�H�U�L�Y�H�V���I�U�R�P���W�K�H���/�D�W�L�Q���P�D�[�L�P���µstare decisis et non quieta movere���¶���Z�K�L�F�K���P�H�D�Q�V���W�R��

stand by the thing decided and not disturb th�H���F�D�O�P����́�����W. Landscape Constr. v. Bank of Am., 67 

Cal. Rptr. 2d 868, 870 (Cal. App. 1997) (providing that only the holding of a decision is stare 

decisis); Consumers Lobby Against Monopolies v. Pub. Util ities Com., 603 P.2d 41, 47 (Cal. 1979) 

(providing that decisions are not precedent for points not raised and adjudicated), disapproved of on 

other grounds by 838 P.2d 250 (1992).  

The issue addressed in DeChant was whether the district court correctly decided that 

information within the scope of NRS 648.200 was �³�S�U�L�Y�L�O�H�J�H�G�´��and not discoverable. 116 Nev. at 

�����������������3�����G���D�W�������������³�' �H�&�K�D�Q�W���D�O�V�R���Dttempted to s�X�E�S�R�H�Q�D���: �\�V�R�F�N�L�¶�V���Lnvestigative notes, but her 

request was denied by the district court, which concluded that the notes were privileged under 

�1�H�Y�D�G�D���O�D�Z����́������7�K�H���1�H�Y�D�G�D���6�X�S�U�Hme Court found that decision erroneous. Id. ���³�W�K�H���G�L�V�W�U�L�F�W���F�R�X�U�W��

erred in concludin�J���W�K�D�W���: �\�V�R�F�N�L�¶�V���Q�R�W�H�V���Z�H�U�H���S�U�L�Y�L�O�H�J�H�G���´�������$���U�H�Y�L�H�Z���R�I���W�K�H���X�Q�G�H�U�O�\�L�Q�J���E�U�L�H�I�L�Q�J���L�Q��

DeChant confirms that the issue of a balancing test or heightened showing was never even raised, 

much less addressed or decided. As such, the Discovery Commissio�Q�H�U�¶�V���U�H�O�L�D�Q�F�H���R�Q���'�H�&�K�D�Q�W�¶�V 

silence on the issue at-hand to determine that DeChant foreclosed such an argument was contrary to 

law. 

With the issue properly viewed as open, the weight of authority supports the imposition of a 

balancing test or heightened showing. On this, the Objection pointed to case law no�W�L�Q�J���W�K�D�W���³�D��

balan�F�H���P�X�V�W���E�H���V�W�U�X�F�N�´���Z�L�W�K���U�H�V�S�H�F�W���W�R���W�K�H���G�L�V�F�R�Y�H�U�\���R�I���L�Q�I�R�U�P�D�W�L�R�Q���Z�L�W�K�L�Q���W�K�H���V�F�R�S�H���R�I���D���V�L�P�L�O�D�U��

regulation in Ohio, providing pertinent considerations for a balancing test related to the 

discoverability of certain information, and imposing a heightened showing for the discovery of 

similarly situated confidential, but non-privileged information. (See Objection at 8-9). Plaintiff s do 
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not engage with these cases. Instead, Plaintiffs contend that the Discovery Commissioner found 

certain reasoning in Flynn, a Cali fornia case, persuasive. (See Resp. at 10:12-21). But that reasoning 

pertains to legislative intent. In the cases referenced above, the respective courts applied a balancing 

test and imposed a heightened showing without any statutory dictate to do so. Thus, the adoption of 

such a balancing test or heightened standard here would not be contrary to Nevada law, as Plaintiffs 

insist; rather, it would be consistent with Nevada law, public policy considerations related to the 

private investigative industry, and the sensitive and confidential nature of information within the 

scope of NRS 648.200. In short, for this type of information, the discovery guardrails of relevance 

and proportionality do not suff ice.  

�/�D�V�W�O�\�����3�O�D�L�Q�W�L�I�I�V���D�V�V�H�U�W���W�K�D�W���³�'�H�I�H�Q�Gants do not provide the Court with any basis to fi nd that 

their interest in concealing the identity of one of their clients outweighs the interests of Plaintiffs in 

knowing the identity of a party that wr�R�Q�J�H�G���W�K�H�P���´�����5�H�V�S�����D�W������������-24). First, this argument 

ignores the impact of adopting the heightened showing. Second, as it relates to a balancing test, a 

reviewing court would not address such an issue in the first instance. The Discovery Commissioner 

did not perform a balancing test. Thus, Defendants could not object to the application of a test not 

perf�R�U�P�H�G�����,�I���W�K�L�V���&�R�X�U�W���D�J�U�H�H�V���W�K�D�W���W�K�H���'�L�V�F�R�Y�H�U�\���&�R�P�P�L�V�V�L�R�Q�H�U�¶�V���G�H�F�L�V�L�R�Q���R�Q���W�K�L�V���L�V�V�X�H was 

contrary to law, Defendants submit that the Court should reverse the decision and remand it back to 

the Discovery Commissioner with instructions on how to proceed. Alternatively, if this Court elects 

to reverse and keep the issue without referring it back to the Discovery Commissioner, then 

Defendants respectfully  submit that it should order supplemental briefing as to the application of the 

balancing test.  

B. The Identit y Of The Confidential Client(s) Satisfies The Cr iter ia For Trade Secret 
Protection Under Nevada Law. 

�8�Q�G�H�U���1�H�Y�D�G�D���O�D�Z�����D���W�U�D�G�H���V�H�F�U�H�W���L�V���³�L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W �µ�>�G�@�H�U�L�Y�H�V���H�F�R�Q�R�P�L�F���Y�D�O�X�H�����D�F�W�X�D�O���R�U��

potential, from not being generally known to, and not being readily ascertainable by proper means 

�E�\���W�K�H���S�X�E�O�L�F���¶���D�V���Z�H�O�O���D�V���L�Q�I�R�U�P�D�W�L�R�Q���W�K�D�W���µ[i] s the subject of efforts that are reasonable under the 

circumstances to maintain its secrecy.�¶�´��Finkel v. Cashman Pro., Inc., 128 Nev. 68, 74, 270 P.3d 

1259, 1264 (2012) (quoting NRS 600A.030(5)(a)-(b)); (see Objection at 4:22-26) (citing factors 
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under Finkel for the Court to consider). In Frantz v. Johnson, the Court held that a customer li st 

quali fied as a trade secret because the eviden�F�H���V�K�R�Z�H�G���W�K�D�W���L�W���Z�D�V���³�H�[�W�U�H�P�H�O�\���F�R�Q�I�L�G�H�Q�Wial, its 

�V�H�F�U�H�F�\���Z�D�V���J�X�D�U�G�H�G�����D�Q�G���L�W���Z�D�V���Q�R�W���U�H�D�G�L�O�\���D�Y�D�L�O�D�E�O�H���W�R���R�W�K�H�U�V���´�����������1ev. 455, 467, 999 P.2d 351, 

359 (2000). In Finkel, the appellant recog�Q�L�]�H�G���W�K�D�W���³�F�X�V�W�R�P�H�U���O�L�V�W�V� �́�constituted confidential trade 

secrets, but argued �W�K�D�W���F�H�U�W�D�L�Q���F�X�V�W�R�P�H�U���³�U�H�O�D�W�L�R�Q�V�K�L�S�V� �́��G�L�G���Q�R�W���T�X�D�O�L�I�\���D�V���W�U�D�G�H���V�H�F�U�H�W�V���E�H�F�D�X�V�H���W�K�H��

identities of the custom�H�U�V���Z�H�U�H���³�Z�H�O�O-�N�Q�R�Z�Q��� �́�Finkel, 128 Nev. at 75, n. 2, 270 P.3d at 1264, n. 2. 

In response to this argument, the Court�¶s comments support the conclusion that individual 

relationships can quali fy as trade secrets, depending on their secrecy. Id. (�³we instruct the district 

court on remand to specify which business relationships are to be afforded trade-secret status� )́ 

(emphasis added).  

 Here, as explained in the Objection, the information at issue, the identity of the Confidential 

Client(s), derives independent economic value from not being generally known or readily 

ascertainable and is subject to reasonable efforts to maintain its secrecy. A showing was previously 

made under the factors set forth in Finkel. And nothing has been cited stating that the identity of a 

�S�U�L�Y�D�W�H���L�Q�Y�H�V�W�L�J�D�W�R�U�¶�V���F�O�L�H�Q�W��cannot quali fy as a trade secret under this criteria. 

The arguments and reasoning from Plaintiffs and the Discovery Commissioner do not defeat 

this conclusion. The test is the test. And under Nevada�¶s test, the identity of the Confidential 

Client(s) quali fies as a trade secret. Alternatively, considering that the question of whether 

information quali fies as a trade secret is a question of fact, Finkel, 128 Nev. at 74, 270 P.3d at 1264, 

it would be proper to hold such a decision in abeyance until relevant discovery occurs. See The 

Sedona Conference, Commentary on Protecting Trade Secrets in Litigation About Them, 23 Sedona 

�&�R�Q�I�����-���������������������������������������S�U�R�Y�L�G�L�Q�J���L�Q���3�U�L�Q�F�L�S�O�H�������W�K�D�W���³�D���F�R�X�U�W���G�R�H�V���Q�R�W���Q�H�H�G���W�R���P�D�N�H���D���F�R�Q�F�O�X�V�L�Y�H��

de�W�H�U�P�L�Q�D�W�L�R�Q���D�V���W�R���Z�K�H�W�K�H�U���D���S�D�U�W�\�¶�V���L�Q�I�R�U�P�D�W�L�R�Q���T�X�D�O�L�I�L�H�V���D�V���D���W�Uade secret before ordering 

�D�S�S�U�R�S�U�L�D�W�H���S�U�R�W�H�F�W�L�R�Q�V��������������́�). �7�K�H���'�L�V�F�R�Y�H�U�\���&�R�P�P�L�V�V�L�R�Q�H�U�¶�V decision that the identity of the 

Confidential Client(s) is not a trade secret and should not receive any protection under NRS 49.325 

should be reversed.  

Consistent with the foregoing, Defendants respectfully request that the Court reverse, and/or 

remand �Z�L�W�K���L�Q�V�W�U�X�F�W�L�R�Q�V�����W�K�H���'�L�V�F�R�Y�H�U�\���&�R�P�P�L�V�V�L�R�Q�H�U�¶�V���5�H�F�R�P�P�H�Q�G�D�W�L�R�Q�� 
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AFFIRM ATIO N 

 Pursuant to NRS 239B.030, the undersigned hereby aff irms that this document does not 

contain the social security number of any person. 

DATED: April  10, 2023.  

/s/ Ryan T. Gormley  
Ryan T. Gormley, Esq. 
Brittany M. Llewellyn, Esq. 
Jonathan J. Winn, Esq. 
WEINBERG, WHEELER, HUDGINS, 
GUNN &  DIAL, LLC  
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Attorneys for Defendants 
David McNeely and 5 Alpha Industries, LLC 
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CERTIFIC ATE OF SERVICE 

 I hereby certify that on the 10th day of April , 2023, a true and correct copy of the foregoing 

REPLY IN SUPPORT OF DEFENDANTS DAVID MCNEELY AND 5 ALPHA 

INDUSTR�,�(�6���� �/ �/ �&�¶�6�� �2�%�-�(�&�7�,�2�1�� �7�2�� �7�+�(�� �' �,�6�&�2�9�(�5�<�� �&�2�0�0 �,�6�6�,�2�1�(�5�¶�6��

RECOMMENDATIO N FOR ORDER was electronically filed and served on counsel through the 

�&�R�X�U�W�¶�V���Hlectronic service system, unless service by another method is stated or noted, to the 

following: 

Adam Hosmer-Henner, Esq. 
Chelsea Latino, Esq. 
Philip Mannelly, Esq. 
Jane Susskind, Esq. 
McDonald Carano, LLP 
100 W. Liberty St., Tenth Floor 
Reno, NV 89501 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com 
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
Attorneys for Plaintiffs  
 

 

/s/ Cynthia S. Bowman     
   An employee of WEINBERG, WHEELER, 
 HUDGINS, GUNN & DIAL, LLC 
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Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
McDONAL D CARANO LLP  
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
Telephone: (775) 788-2000 
ahosmerhenner@mcdonaldcarano.com 
clatino@mcdonaldcarano.com  
pmannelly@mcdonaldcarano.com 
jsusskind@mcdonaldcarano.com 
 
Counsel for Plaintiffs 
 

IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA 
 

IN AND FOR THE COUNTY O F WASHOE 
 
 
 
HILLARY SCHIEVE, an individual, 
VAUGHN HARTUNG, an individual,  
 
  Plaintiffs, 
 
v. 
 
DAVID M CNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and 
ROES 1 through X, inclusive, 
 
  Defendants. 
      / 
 
 

Case No.: CV22-02015 
 
Dept. No.: D15 

 
NOTICE O F ENTRY OF ORDER 

 
PLEASE TAKE NOTICE that on May 4, 2023, the above-entitled Court entered its 

Order Denying Objection and Partially Granting Motion to Dismiss.  A true and correct copy 

of the Order is attached hereto. 

/// 

/// 

/// 
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AFFIRM ATION PURSUANT TO NRS 239B.030 

The undersigned does hereby affirm that this document does not contain the social security 

number of any person. 

 Dated: May 4, 2023. 

      McDONALD CARANO LLP 
 
 

By:  /s/ Adam Hosmer-Henner   
Adam Hosmer-Henner (NSBN 12779) 
Chelsea Latino (NSBN 14227) 
Philip Mannelly (NSBN 14236) 
Jane Susskind (NSBN 15099) 
100 W. Liberty Street, Tenth Floor 
Reno, Nevada 89501 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO 

LLP and that on May 4, 2023, I electronically filed the foregoing with the Clerk of the Court by 

using the e-flex filing system which served all parties of record electronically.  

I further certify that I caused to be delivered in the United States mail, enclosed in a sealed 

envelope, upon which first class postage was placed, a true copy of the foregoing addressed to the 

following individuals at the last known addresses as follows:  

 Ryan T. Gormley 
 Brittany M. Llewellyn 
 Jonathan J. Winn 
 Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC 
 6385 South Rainbow Blvd., Suite 400 
 Las Vegas, Nevada  89118 
 
 

/s/ Pamela Miller     
An employee of McDonald Carano LLP  
     

 
 
 
4881-9470-5250, v. 1 
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1140 
JEFFREY F. BARR, ESQ. 
Nevada Bar No. 7269 
ALINA M. SHELL, ESQ. 
Nevada Bar No. 11711  
ARMSTRONG TEASDALE LLP 
7160 Rafael Rivera Way, Suite 320 
Las Vegas, Nevada 89113 
Telephone:  702.678.5070 
Facsimile:  702.878.9995 
jbarr@atllp.com 
ashell@atllp.com 

Attorneys for Defendant JOHN DOE 
 

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA  
 

IN AND FOR THE COUNTY OF WASHOE 
 

HILLA RY SCHIEVE, an individual, VAUGHN 
HARTUNG, an individual 
 
Plaintiffs, 
 
vs. 
 
DAVID MCNEELY, an individual, 5 ALPHA 
INDUSTRIES, LLC, a Nevada limited-liability 
company, and DOES 1 through X and ROES 1 
through X, inclusive,  
 
Defendants. 

Case No.: CV22-02015 
 
Dept. No.:15 
 
�'�(�)�( �1�' �$�1�7���-�2�+�1���'�2�(�¶�6���$�1�6�:�( �5��
TO AMENDED COMPLAIN T  

 Defendant John Doe ���³�0�U�����'�R�H� �́�, for his Answer to Plaintiff �V�¶���$�P�H�Q�G�H�G Complaint, admits, 

denies, and alleges as follows: 

1. In answering paragraph 1 of the Amended Complaint, Mr. Doe admits that he hired 

private investigator David McNeely of 5 Alpha Industries, LLC. Mr. Doe denies the remaining 

allegations therein. 

2. Mr. Doe denies the allegations in paragraphs 36, 37, 46, 47, 52, 56, 57, 66, 67, 73, 75, 

76- 79, 84-86, 88, and 92.  

3. Mr. Doe is without knowledge or information to form a belief as to the truth of the 

allegations in paragraphs 2-16, 19-26, 32, 33, 35, 39-42, 44, 45, 50, 51, 54, 60, 64, 70, 71, 81-83, 89, 

90, and 91 and therefore denies the same. 

4. Paragraphs 17, 18, 27-30, 34, 43, 49, 53, 55, 59, 61-63, 65, 69, and 72 contain legal 

conclusions that do not require a response. To the extent a response is required, Mr. Doe denies the 
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allegations therein.  

5. Mr. Doe repeats and realleges his answers as if full y set forth herein for paragraphs 31, 

38, 48, 58, 68, 74, 80, and 87.  

GENERAL DENIA L  

 Mr. Doe denies each and every allegation in the Amended Complaint to which Mr. Doe has 

not expressly admitted or to which Mr. Doe has not otherwise responded.  

AFFIRM ATIVE  DEFENSES 

 Without altering the burdens of proof, the parties must bear, Defendant John Doe asserts the 

�I�R�O�O�R�Z�L�Q�J���D�I�I�L�U�P�D�W�L�Y�H���G�H�I�H�Q�V�H�V���W�R���3�O�D�L�Q�W�L�I�I�V�¶���F�O�D�L�P�V���D�Q�G���D�O�O���F�D�X�V�H�V���R�I���D�F�W�L�R�Q�V���D�O�O�H�J�H�G���W�K�H�U�H�L�Q�����D�Q�G��

specifically incorporates those aff irmative defenses his answers to the preceding paragraphs as if fully 

set forth herein.  

FIRST AFFIRM ATIV E DEFENSE 

 The conduct described in the Amended Complaint is protected by the constitutions of the 

United States and the State of Nevada. 

SECOND AFFIRM ATI VE DEFENSE 

 The Amended Complaint and all  the claims for relief alleged therein fail  to state a claim against 

Defendant upon which relief can be granted. 

THIRD A FFIRMATIV E DEFENSE 

 �3�O�D�L�Q�W�L�I�I�V�¶���F�O�D�L�P�V���D�U�H���E�D�U�U�H�G�����D�O�O���R�U���L�Q���S�D�U�W�����E�H�F�D�X�V�H���W�K�H���G�D�P�D�J�H�V���V�X�V�W�D�L�Q�H�G���E�\���3�O�D�L�Q�W�L�I�I�V�����L�I���D�Q�\����

were caused by third parties over whom Defendant has no control.  

FOURTH AFFIRM ATIVE DE FENSE 

 Defendant was without knowledge of the acts giving rise to, and could not have averted, the 

damages, if any, alleged by Plaintiffs.  

FIFTH AFFIR MATIV E DEFENSE 

Defendant did not intend to accomplish an unlawful objective for the purposes of harming 

Plaintiffs.  

/ / / 

/ / / 
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SIX TH AFFIR MATIVE  DEFENSE 

No genuine judicial controversy exists as to the relevant rights and obligations of the parties.  

SEVENTH AFFI RMATIVE  DEFENSE 

Defendant presently has insufficient knowledge or information upon which to form a believe 

as to whether he may have other, as yet unstated, defenses available. In the event further investigation 

or discovery reveals the applicability of any additional defenses, including but not limited to those 

aff irmative defenses enumerated in Rule 8 of the Nevada Rules of Civi l Procedure, Defendant reserves 

the right to amend this Answer to specifi cally assert such additional aff irmative defenses.  

WHEREFORE, Defendant John Doe prays for the following: 

1. That Plaintiffs take nothing by way of their Amended Complaint; 

2. �7�K�D�W���3�O�D�L�Q�W�L�I�I�V�¶���$�P�H�Q�G�H�G���&�R�P�S�O�D�L�Q�W���E�H���G�L�V�P�L�V�V�H�G���L�Q���L�W�V���H�Q�W�L�U�H�W�\���� 

3. �7�K�D�W���W�K�H���&�R�X�U�W���D�Z�D�U�G���-�R�K�Q���'�R�H���U�H�D�V�R�Q�D�E�O�H���D�W�W�R�U�Q�H�\�¶�V���I�H�H�V���D�Q�G���F�R�V�W�V���I�R�U���K�D�Y�L�Q�J���W�R���G�H�I�H�Q�G���W�K�Ls 

action; and 

4. For such other and further relief as the Court may deem just and proper.  

AFFIRM ATIO N PURSUANT TO NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not contain the Social 

Security Number of any person.  

 

DATED: May 5, 2023. ARMSTRONG TEASDALE LLP 
 
By: /s/ Jeffrey F. Barr   
         JEFFREY F. BARR, ESQ. 
         Nevada Bar No. 7269 
         ALINA M. SHELL, ESQ. 
         Nevada Bar No. 11711 
         7160 RAFAEL RIVERA WAY, SUITE 320 

  Las Vegas, NV 89113 
 
Attorneys for Defendant John Doe  
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CERTI FICA TE OF SERVICE 

 Pursuant to  NRCP 5(b), I hereby certify that I am an employee of Armstrong Teasdale LLP 

and that on May 5, 2023, I electronically filed the foregoing with the Clerk of the Court by using the 

e-flex fili ng system which served all  parties of record electronically.  

 
                                                   /s/Allie Villarreal                    
        An Employee of Armstrong Teasdale LLP 
  


