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IN THE SECOND JUDICIAL DI STRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY O F WASHOE

HILLARY SCHIEVE, an individual, Case No.:

Plaintiff, Dept. No.

V.
DAVID M CNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Newda

limited-liability compary, and DOES 1
through X and ROES htough X, inclusive,

Defendants.

COMPLAI NT
(Jury Trial Dem anded)
(Exempt from Arbitration — N. A.R. 3 — Declaratory Relief, Amount in Contr oversy)

Hillary Schieve ‘(Plairtiff” o r “Schieve”)comgains and beges agmst David McMeely
(“McNeely”) and 5 Alpha Industries, LLC (“5 Aha Industries” and collectively “Defendants”)
as follows:

NATURE OF THE ACTION
1. In a time & heighterd political tumult, tke recent reslation of Defendants’

actiors still managed to shockdltascience. Private westigator David McNeely, at the request
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of a presently unidentified third party, surreptiisty installed a sophisticated GPS tracking deviq
on the personal vehicle of Schiewegnitoring her every movement.

2. Defendants, acting in concevith third parties, tresgsed upon Schieve’s private
property to install the tracking device and theceived minte-by-minute updates oehlocation,
in a continuous violation ofier privacy. By tracking her, Bendants exposed Schieve to a
unjustified and unwarranted risk lshrassment, stalkingnd bodily harm.

3. The GPS tracking device was only discodebg chance when a mechanic notice
it while working on Schieve personal vehicle.

4. Upon information and belief, Defendants oy installed GPS tracking devices
on Schievés vehicle bu dso instdled similartracking avices on the ehicles of mutiple aher
promirent @mmunity membes.

PARTIES

5. Schieve is an individual who is a residef Washoe County, Nevada and the dul
elected mayor of the City of Reno. Schieve besn elected as Rendayor three times, most
recertly in 2022.

6. Defendant McNeely is an individual who vis as a priate investigatoand is a
resident of Washoe County, Nevada.

7. 5 Alpha Industries is a&ada company thas registered to do business in Nevad
as a domestic limited-liabilitgompany. Its registered agentlogated at 2115 Parkway Drive,
Reno, Nevada 89502.

8. There are ther persons or entities, whethedividuals, corporabns, associations,
or otherwise, who are legallespnsible fa the acts, missions, circumstances, happenings
and/or the damages or other relief requested ibydbmplant. The true names andgacities @
Does 1 through 10 and Roe Entities 11 through 20usive, are cuently unknown to Plaintiff,
who sues those defendants by sfictitious rames. Plaintif intends to amend thi€omplair to
insert the proper names of the Doe and Roendefiets when such names and capacities beco
known to Plaintiff.

I
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JURISDICTION AND VENUE

9. This Court has jurisdiction over this action because the events giving rise to
action occurred in Washoe County, Nevada, andeSelseeks recovery of damages in excess
$15,000.

10.  Venue is proper in thisdlirt under NRRS 13.010.

GENERAL ALLEGATIONS

11. McNeely and 5 Alpha Industige acting on behalf of aggently unidentified third
party, trespassed on Schieve’s ptes property in order to instad sopisticated GPS tradhkg
device on her personal vehiclethout her consent or knowledge.

12. The GPS tracking device tramitted constarsignals d Schieve’s exact location
regardless of whether the vehiglas on public or private property.

13.  This information was used, upon infornmatiand belief, to photograph and surve
Schieve.

14. The United StateSupreme Courtdid that the “Government’snstallation of a
GPS device on a target’s vehicle, and its useatfdlvice to monitor thvehicle’s movements,
constitutes a ‘search.United States v. JongS65 U.S. 400, 404 (2012)\€ Justices concluding
that privacy concerns woultk raised by GPS tracking).

15. The District of Nevada explity held thd the instdlation of a GPS tracke
implicates the tort binvasion of pivacy. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc
No. 217CV01788JADPAL, 2018 WL 6308737,*89 (D. Nev. Dec. 3, 2018). IRingelberg
the plaintiff pleaded a claim fanvasion of privacy based on allations that, among other things
a trackng device was placed on his clt. The district court rejecteithe defense’s argumentth
plaintiff “had no reasonable expatibn of privacy on the public @rivate streetde traveled 0
in his driveway” and held that there was no b&sigrant smmay judgnentagainst plaintiff on
the privacy claimld.

16. The trackig and sweillance & Schieve caused her, as it would cause an
reasonable person, sigidint fear and distress.

17. Based on the foregoing facBchewe is etitled to the relief set fwh bdow.

this
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FIRST CAUSE OF ACTION
(Invasion of Privacy — Intrusion upon Seclusion)

18.  Plaintiff incorporates th allegdéions contained in the preceding and following
paragraphs as if stirth verbatim herein.

19. Plaintiff had an objective and subjectivgectation of privacy in the information
obtained by Defendants, includingher location and in the movemaeafther personal vehicle.

20.  Plaintiff did not consertb Defendants’ actions.

21. Defendants’ disclosure of the privatédnmation obtained fnm the GPS tracking
device was offensive and objectitaeto a reasonable person.

22. The disclosed informatiowas not public and was nogpable d deermination
from public sources.

23. As adirect and proximate result of Deflants’ actions, Plaintiff has been damag
in excess of $15,000.00 and has suffered anguish distress. Defendants’ actions entalil
oppression, fraud, or malice wartigag the impaition d exemplary and puniteszdamages.

24. It has been necessy for Plantiff to retdn atorneys to bing this Complant.
Accordingly, Plaintiff is entitled to recover her reasonable attey’s fees and cts incured
herein.

SECOND CAUSE OFACTION
(Invasion of Privacy — PublicDisclosure of Private Facts)

25.  Plaintiff incorporates th allegdéions contained in the preceding and followin
paragraphs as if s&drth verbatim heein.

26.  Plaintiff had an objective and subjectiwgectation of privacy in the information
obtained by Defendants, includingher location and in the movemaeafther personal vehicle.

27.  Plaintiff did not consenb Defendants’ actions.

28. Defendants published privatanmation abotiPlaintiff.

29. No legitimae public inteest was erved by having these private facts disclosed.

30. Defendants’ disclosure of the privatéarmation obtained fnm the GPS tracking

device was offensive and objectitmeto a reasonable person.

ed
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31. The disclosed informatiowas not public and was no#pable d determination

from public sources.

32. As adirect and proximate result of Deflants’ actions, Plaintiff has been damagded

in excess of $15,000.00 and has suffered anguish distress. Defendants’ actions entail
oppression, fraud, or malice wartiag the impaition d exemplary and punitevdamages.

33. It has been necessa for Plantiff to retan atorneys to bing this Complant.
Accordingly, Plaintiff is entitled to recover her reasonable atiey’'s fees and cts incured
herein.

THIRD CAUSE OF ACTION
(Violation of NRS Chapter 200, Anti-Doxxing)

34. Plaintiff incorporates th allegéions contained in the preceding and following

paragraphs as if stdrth verbatim heein.
35. Defendants obtained and sdeminated prsonal idenifying information and
sensitive information about &htiff in violation of NRSChapter 200 and AB 296 (2021).

36. Plaintiff did not consenb Defendants’ actions.

37. Defendants intended to cause harm torfifaiand knew or recklessly disregardeq

the reasonable likelihood that the disseminatioRlaintiff's location coud lead to death, bodily

injury, harassment, stalking, financiabfy or a substantilife disruption.

38. The dissemination of the informatioabtained by Plaintiff would cause al

reasonable person to fear death, bodily injury,$sament, stalking, financiédss, or a substantial

life disruption.

39. The information obtained by Defendants didntify and could be used to identify

and track Plaintiff.

40.  No justification or privileggrotects Defendants’ conduct.

41. Defendantsfailure to exercis rea®nable care was the aat@and proximate cae
of Plaintiff's injuries, damages, athasses, which are in excess of $15,000.00.

42. It has beennecesary for Phintiff to retain attoreys to bring thisComplair.

Accordingly, Plairtiff is entitledto recover he reasonablattorney’sfees and costs ourred rerein.

ed
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FOURTH CAUSE OF ACTION
(Negligence and Negligence Per Se)

43.  Plaintiff incorporates th allegéions contained in the preceding and following
paragraphs as if stirth verbatim herein.

44. Defendants had a duty to egise reasonable mainacting as a private investigatg
in compiance with Newada law.

45. Defendants violated multiple Nevadstatutes includg NRS 200.575, NRS
199.300, and others.

46. Defendants are jointly and sesity liable to Plaintif.

47. Defendants’ failure to exercise reasomathre was the acuand proximate cae
of Plaintiff's injuries, damages, athalsses, which are in excess of $15,000.00.

48. It has beennecesary for Phintiff to retain attoreys to bring thisComplair.
Accordingly, Plairtiff is entitledto recover he reasonablattorney’sfees and costs icurred herein.

FIFTH CAUSE OF ACTION
(Trespass)
49.  Plaintiff incorporates tk allegéions contained in the preceding and followin

paragraphs as if s&drth verbatim heein.

50. Plaintiff was the lawful owner of her kile and the private property on which|i

was stored.

51. Defendantsintertiondly enteed on Plairtiff's private poperty to pae a GPS
tracking device on Plaintiff's vehicle.

52. Defendants caused actual or nomi@inage to Plaintiff's property.

53. Defendants’ actions entailed oppressioaid, or malice warranting the impositio
of exemplary and punitive damages.

54. It has beenmnecesary for Phirtiff to retain attoreys to bring thisComplain.
Accordingly, Plairtiff is entitledto recover he reasonablattorney’sfees and costs icurred herein.
I
I
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SIXTH CAUSE OF ACTION

(Civil Conspiracy)
55.  Plaintiff incorporates tb allegéions contained in the preceding and followin
paragraphs as if stirth verbatim herein.
56. Defendants purposefully and n@atiusly acted inconcert vith each other, and with
others, to invade the privacy of Plaintiff.

57. Defendants purposefully and malicgdy intended to harm Plaintiff.

58.  Through their concerted actioDefendants caused damages to Plaintiff as set forth

by all the facts astated herein.

59. Plaintiff hassustained and will continue suffer damages in excess ob§100.00
as a direct and proximate rétsof Defendants’ conspiracy.

60. Plaintiff is entitled to eemplay and punitive danages as a result of Defendant
oppression, fraud, or malice.

SEVENTH CAUSE OF ACTION
(Aiding and Abetting)

61. Plaintiff incorporates th allegéions contained in the preceding and following
paragraphs as if sédrth verbatim herein.

62. Defendantsand each fothem, were awar of the conduct against Plaintiff an
actively or passively participad in the conduct by aiding one orore of the other named g
unnamed Defendants.

63. Defendants substantiallyssisted one another to accomplish the wrongful
committed against Pldiff.

64. Defendants, and each of them, were awatbe@tonduct and intaons of the other

Defendants.

d

ACtS

65.  Through their concerted actiobefendants caused damages to Plaintiff as set forth

by all the facts agated herein.
66. Plaintiff hassustained and will continue suffer damages in excess ob¥i00.00

as a direct and proximate resoftDefendants’ aiding and abetting.
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67. Plaintiff is entitled to exemplay and punitive danages as a result of Defendant

oppression, fraud, or malice.
EIGHTH CAUSE OF ACTION
(Declaratory Relief)

68.  Plaintiff incorporates th allegdéions contained in the preceding and following
paragraphs as if stirth verbatim herein.

69. A justiciable controvesy existsbetween Plaitiff and Defendnts.

70.  Plaintiff's interess ae alverse to Ddendants interests irthis dispute and are ripe
for judicial detemination.

71. Plaintiff is entitled to aydicial determination that Dendants’ conduct violates
the Nevada states idemified in this Complait
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
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WHEREFORE, Plaintiff requests relief agléovs:

1. For judgment in favor of Plaiift and against Defendants;

2. For prelimirary and pemanent injunctive relief and dedratory relief;

3. For damages in an amount in exces$1%,000.00 for each cause of action to i
detemined at trig

4. For exemplary and pitive damags in anamount no lesshan three times the

amount awarded to Plaintiff facompensatory damages;
5. For pre-judgment and post-judgmémierest as provided by law;
6. For an award of attorn&/fees and costs asespal damages;
7. For an award of Plaintiff €osts, disbursements, antioeney’s feesincurredin
this action; and
8. For such otlr and futher relief asthe Court maydeemjust and proper.
AFFIRM ATION PURSUANT TO NRS 239B.E0
The undersigned does hereby affirm that thisidzent does not contain the social securi
number of any person.
Dated: December 15, 2022
McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary 8hieve

e
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Counsel for Hillary Schieve
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: D15

V.
DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-

liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

EX PARTE MOTION FOR LEAVE TO ISSUE SUBPOENAS

Plaintiff Hillary Schieve (“Plantiff” or “Schieve”) moves the Court on an ex parte bas
for leave to issue the mwattached subpoenas. Exhibit 1, Bbh2. This Motion is made pursuant
to NRCP 45 and WDCR 11 and is based upon the following memorandum of points
authorities and exhibits, the Blaration of Adam Hosmer-HenneExhibit 3, and the pleadings
and papers on file herein.

I
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MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION

This Motion respectfully requests leave issue two subpoenas seeking documer
sufficient to identify the indindual or entity that hired privatinvestigator David McNeely and
his company 5 Alpha IndustrigéDefendants”) for the impropeconduct of placing a GPS
tracking device on Schieve’s private vehicle. Tindividual or entity isproperly named as an
unknown Doe/Roe defendant aneé thperative pleading will bemended upon the identification
of the defendant. However, the recent andceoning efforts by Defendés to evade service
coupled with the risk of ongoing surveillanaad tortious conduct bthe unknown defendant
warrant the issuance of this early discovery. Wttiis request is a naw and ordinary one —
each subpoena seeks only one limited category afrdents for the sole purpose of identifying
the unknown defendant — the circumsts are anything but ordinary.

As alleged in the Complaint on file, Defendasurreptitiously instled a sophisticated
GPS tracking device on the persomahicle of Schieve, monitimmg her every movement. This
device was only discovered by chance when a ar@chmoticed it while working on Schieve’s
personal vehicle and only after it had athggrovided minute-by-minute updates of Schieve
location, invaded her privacy, aedposed her to a heighteneskrof harassment, stalking, ang
bodily harm.

Defendants McNeely and 5 Alpha Industriebonare separately and independently liab
for the claims asserted, wergdd to engage in this tortiogenduct by an unknown individual or
entity. Nevertheless, they havefused to disclose the idég of their employer without a
subpoena. In a report obtainedrfr the Sparks Police DepartmgeltcNeely was interviewed at
his residence and he refused to disclose thentof the client without a subpoena signed by
judge.” Exhibit 4. After the filng of this litigation, McNeely harepeatedly evaded service
Exhibit 5, and 5 Alpha Industries has failedajgpoint a proper registered agent and has tak
down its website, Exhibit 6. Thus, this Motion shobédgranted as it is nessary to progress the
litigation and may be necessary to prot8chieve and others from ongoing conduct by th

unknown defendant.

e
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Il. ARGUMENT

A. Early Discovery Should Be Permittedo Identify a Key Defendant.

Courts “routinely permit early discoveryrfahe limited purpose of identifying ‘Doe’
defendants on whom process abnbt otherwise be servedG TOP Tech. Co. v. DpBo. C19-
92-RAJ, 2019 WL 917418, at *QV.D. Wash. Feb. 25, 20193eealso Jacobo v. DgeNo.
122CV00672DADBAKBAM, 2022 WL 2079766, at *4 (E.[Tal. June 9, 2022). While there is
not a definitive answer as whether NRCP 45 subpoenas mayidseied prior to the appearance
of defendants and compliancethtvNRCP 16.1 and NRCP 26, Scheegsubmits thathe better
interpretation is that these ramgments should ordinarily betssfied prior to the conducting of
any discovery, including thessuance of NRCP 45 subpoengse, e.9g.9A Fed. Prac. & Proc.
Civ. § 2452 (3d ed.)Relation of Rule 45 to the Discovery Rufgsther citing authority that a
“majority of district courts have held . . . trmsubpoena may be served on another party so long
as it is not used to m@umvent rule 34 or otheatiscovery rules”) (quotingJ.S. v. 2121 Celeste
Road SW, Albuquerque, N,M807 F.R.D. 572, 588-589 (D.N.M. 2015)¢ccordingly, Schieve
conservatively requests the Coanpermission prior to issuingghwo attached subpoenas.

B. Defendants’ Delay and Obstruction Tatics Heighten the Concern.

Defendants have already taken noticeable amterning steps to avoid participating in
this litigation. First, McNeely is actively and intentionally avoiding service. On five different days,

with multiple attempts on most days, regular amatine attempts were made to serve McNeel

=

Exhibit 5. Instead, he has refustedanswer his door and rebuffed service attempt after attempt.
Id. Second, McNeely’s company, 5 Alpha Industriesefdito staff a registered agent that counIL

accept service as required by Nevada lawSNR.030, and instead McNeely is listed as the
registered agent at his home address. Exfibifter service attempts on McNeely — as the
registered agent — were algnsuccessful, Schieveddproperly serve 5 Alphlndustries via the
Nevada Secretary of State in accordance thighprocedure set forin NRS 14.030. However,
the deadline for 5 Alpha Industsi¢o respond is naointil January 30, 2023. gscially concerning,
after the filing of this action, 5 Alpha Industrie®k down its website, which may be a prelude to

further avoidance attempts. Exhibit 6.
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Time is of the essence here. While McNeayg 5 Alpha Industries, LLC. are separatel

and independently liable, they meacting at the behest oftinknown defendant who hired them|,

This unknown defendant may have hired other peiviatestigators or takesther tortious actions
that remain ongoing. Absent the expedited idemtiftn of this defendant, Schieve is preventg
from taking action to protect herivacy and other interests.

C. The Subpoenas Are Narrowly Tailored ad Still Must Be Served, Resulting

in No Prejudice to Defendants.

Although Defendants have not yet appearethis case, there would be no prejudice t
them from the issuance of these liaditsubpoenas. First, Defendant still be able to object to
the subpoenas pursuant to NRCP 45 if thererarevalid objections. The subpoenas must still
served upon Defendants, but even if service rendtifisult, it will expedite the litigation through
the identification of the other tendants for the subpoas and the summons and complaint to |
served at the same time. Secahe,subpoenas do not seek confiddror privilegedinformation.
There is no privilege that protects therdity of a private investigator’s clieree, e.g., DeChant
v. State 116 Nev. 918, 926-27, 10 P.3d 108, 113 (2000) stbpoenas are narrowly tailored an
do not request discovery concemgithe merits of this cas@acobo,2022 WL 2079766, at *4.
Instead, the subpoenas only seek documents suffimeidentify the employer of Defendants
Third, McNeely already indicated that he would thse the identity of his employer if served
with a subpoena. Exhibidt (refusing to disclose the “nametbé client without a subpoena signeq
by a judge.”).

I
I
I
I
I
I
I
I
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[I. CONCLUSION
For all of the above reasons, the Court should grant this Motion and Schieve shou
permitted to immediately issue and senetilio attached subpoenas to Defendants.
AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that thisudoent does not contain the social securif
number of any person.
Dated: January 13, 2023
McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve

Id L

y
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certifiat | am an employee of McCDONALD CARANO
LLP and that on January 13, 2022,datonically filed the foregoingith the Clerk of the Court
by using the e-flex filing system which sedvall parties of rrd electronically.
| further certify that | caused tme delivered in the United S¢atmail, enclosed in a sealed

envelope, upon which first class postage was plaeérue copy of the foregoing addressed to the

McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 ¢ FAX 775.788.2020
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following individuals at the lakknown addresses as follows:

David McNeely
2115 Parkway Drive
Reno, NV 89502

5 Alpha Industries, LLC

2115 Parkway Drive
Reno, NV 89502

/s/ Pamela Miller

An employee of McDonald Carano LLP

4871-9929-4789, v. 5
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LIST OF EXHIBITS

EXHIBIT DESCRIPTION PAGES
1. Subpoen®uces Tecuno David McNeely 8
2. Subpoen®uces Tecunto 5 Alpha Industries, LLC 8
3. Declaration of Adam Hosmer-Henner 3
4. Sparks Police Report (redacted)
5. Reno Carson Messenger Servicen8iary of Service Attempts 2
6. Screenshots of Websitar 5 Alpha Industries 5
7. Nevada Secretary of State Infation for 5 Alpha Industries, LLC 1

4871-9929-4789, v. 5
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EXHIBIT 1

EXHIBIT 1

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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4065
Adam Hosmer-Henner (NSBN 12779)

Chelsea Latino (NSBN 14227)
Philip Mannelly (NSBN 14236)
Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: D15
V.
DAVID MCNEELY, an individual, 5 SUBPOENADUCES TECUMTO
ALPHA INDUSTRIES, LLC, a Nevada DAVID MCNEELY
limited-liability company, and DOES 1 (For Production of Documents)

through X and ROES 1 through X, inclusive,

Defendants.

THE STATE OF NEVADA TO:

David McNeely
2115 Parkway Drive
Reno, NV 89502

YOU ARE ORDERED, pursuant to NRCP 45, toquuce and permit inspection and
copying of the books, documents,tangible things sdorth below that a in your possession,
custody, or control, by deliveringteue, legible, and durable copy the business records as se

forth in Exhibit 1. Documents shall be produced to the retjng attorney or party appearing in

18
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proper person, by United States Maigstage prepaid or similar delivery service, no later th
seven (7) calendar days aftethe service of this subpoen#o the attention oAdam Hosmer-
Henner, Esq, c/o McDonald Carano LLP, 100V. Liberty Street, Tenth Floor, Reno, Nevada
89501, or alternatively, in a secie digital format by email to

ahosmerhenner@mcdonaldcarano.chim testimony is required at this time.

Please see the attacHexhibit 2 for information regarding yar rights and responsibilities
relating to this Subpoena.

All documents shall be produced as they amat k&the usual course of business or sh3
be organized and labeleddorrespond with the categosiisted. NRCP 45(d)(1).

YOU ARE FURTHER ORDERED to authenticate the business records produceq
pursuant to NRS 52.260, and to provide witbur production a compled Certificate of
Custodian of Records in substally the form attached dxhibit 3.

CONTEMPT: Failure by any person without adequexeuse to obey a subpoena served up
that person may be deemed @antempt of the court, NRCP 45( punishable by a fine not
exceeding $500 and imprisonment not excee@hglays, NRS 22.100. Additionally, a witnes
disobeying a subpoena shall forfeit to the aggrikparty $100 and all damages sustained af
result of the failure to attend, and a warranyisaue for the witnesarrest. NRS 50.195, 50.205,
and 22.100(3).

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm tha pieceding document does not contain th
social security number of any person.

DATED: January 13, 2023.
McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
Page 2 of 8
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EXHIBIT 1
Pursuant to NRCP 45(a), you are commande produce the following identified

documents. When construingetie requests, the following Deifions and Insuctions shall

apply:
DEFINITIONS
1. “Hillary Schieve” shall mearand refer to the Plaiifit in the above-captioned
matter.
2. “Communication” shall mean the transmittdlinformation (in the form of facts,
ideas, inquiries, or otherwise).
3. “Document” shall mean all documentsgeeionically stored information, and

tangible things in the broadestnse under Rule 34 of the Nevé&lades of CivilProcedure, and

shall mean anything that can tead, viewed, heard, or othese understood, including but not

limited to posts, messages, eleaic mail, text messageand other infornteon transmitted in

any form on any social-media other web-based platforms swuahinstagram, Twitter, Facebook

Facebook Messenger, Gmail, Gmail Cl&lack, Skype, Zoom, and WhatsApp.
INSTRUCTIONS

1. The requests herein cover all Docunsemtithin Your possession, custody, of

control, regardless of whethirey are currently in Your possson, including but not limited to
all Documents within the possessj custody, or control of Persoasting on Your behalf or at
Your instruction. For any request Document no longer in Yopossession, custody, or control
provide the following information{a) a detailed description ofdlbocument; (b) the identity of
the Person or entity, including his, her, oratidress, believed by You to have possession
custody of the Documents or any copies thereud; @) a description of ¢hefforts, if any, You
have made to obtain possession or custody dbdwiments. For any requested Document th
has been destroyed, state wbhatument has been destroyadien and why the Document was
destroyed, and all Persons who participateat iwere involved in the decision to destroy.

1
Page 3 of 8
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2. If the meaning of any term iy request for productios unclear to You, without

waiver of Plaintiff's rights to seek a full armmplete response to the request, please assume a

reasonable meaning, state what issumed meaning is in Yoresponse, and respond to thg
request for production accongj to the assumed meaning.

3. If You object to any portion adiny request herein, idefytithe portion of a request
to which You object, state the reasfor Your objection with spefatity, and answethe remainder
of the request. If any requesills for a Document or Commication for which You claim any
privilege or work product protection for all any portion of such Document or Communicatior
provide a privilege log containingetprivilege claim as well as agt@iption of the nature of the
Documents, Communications, ohet tangible things not produced or disclosed—and do so i
manner that, without revealing infoation that is itself privilegk or protected, will enable the
parties to assess the claim.

DOCUMENTS TO BE PRODUCED

1. Produce documents, including but not limitedengagement agreements, contract
invoices, or payments, sufficieto identify each and ewelindividual orentity that
hired David McNeely and/or 5 Alpha Indugs, LLC to conduct surveillance upon
Hillary Schieve, to track Hary Schieve’s location, or ttake any other action with

respect to Hillary Schieve.

Page 4 of 8
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EXHIBIT 2
NRCP 45(c) and (d):

(c) Protection of Persons Subject to Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctignparty or attorney responsible for issuing an
serving a subpoena must take reasonable step®it iavyposing undue burden or expense on a pers
subject to the subpoena. The court that issuedubpoena must enforce this duty and may impose
appropriate sanction-which may include lost earnenys reasonable attornegefs-on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required.

(i) A person commanded to produce documeglesctronically stored information,

or tangible things, or to permit the inspectiorpEmises, need not appear in person at the
place of production or inspection unless at&mnmanded to appear for a deposition,

hearing, or trial.

(i) If documents, electronically storethformation, or tangible things are

produced to the party that issued the subpowithout an appearance at the place of
production, that party must, unless otherwigeutated by the parties or ordered by the

court, promptly copy or electronically reproduce the documents or informati
photograph any tangible items not subjeatdpying, and serve these items on every oth

an

party. The party that issued the subpoena afsy serve a statement of the reasonable cost

of copying, reproducing, or photograpbi which a party receiving the copies
reproductions, or photographs must promptly pay. If a party disputes the cost, the
court, on motion, must determine the reasonable cost of copying the documen
information, or photographing the tangible items.

(B) Objections. A person commanded to produce documents, electronically st
information, or tangible things, or to permitetinspection of premises, or a person claiming

proprietary interest in the subpoenaed documéarnftsmation, tangible things, or premises to be¢
inspected, may serve on the party or attornesighated in the subpoena a written objection {o

inspecting, copying, testing, or sampling any lboathe materials or to inspecting the premisesg
or to producing electronically stored infortima in the form or forms requested. The perso
making the objection must serve it before thdieaof the time specified for compliance or 14
days after the subpoena is setvié an objection is made:

(i) the party serving the subpoena is aotitled to inspect, copy, test, or sample
the materials or tangible things or to inspihet premises except by order of the court that

issued the subpoena;

N the
Is o

bred
a

=}

(ii) on notice to the parties, the objecting person, and the person commanded tc

produce or permit inspection, the party segvihe subpoena may move the court that

issued the subpoena for an order celiiqy production or inspection; and

(iii) if the court enters an order comlping production or inspection, the order

must protect the person commanded to produce or permit inspection from significant

expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
Page 5 of 8
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(A) When Required. On timely motion, tloeurt that issued a subpoena must quash
modify the subpoena if it:

(i) fails to allow reasonable time for compliance;

(i) requires a person to travel to @apé more than 100 red from the place where
that person resides, is erapéd, or regularly transacts business in person, unless
person is commanded to attktrial within Nevada;

(iiif) requires disclosure of privileged or other protected matter and no excep
or waiver applies; or

(iv) subjects a person to an undue burden.

(B) When Permitted. On timely motion, tieeurt that issued a subpoena may quash
modify the subpoena if it requires disclosing:

() a trade secret or other confidential research, development, or comme
information; or

(il) a non-retained expert's opinion ioformation that doesot describe specific
occurrences in dispute and results from the eXgsrtdy that was not requested by a part

(C) Specifying Conditions as an Alternativie. the circumstances described in Rulg
45(c)(3)(B), the court may, instead of quashingnmdifying a subpoena, order an appearance
production under specified conditionglife party serving the subpoena:

(i) shows a substantial need for the testiynor material that cannot be otherwise

met without undue hardship; and
(i) ensures that the subpoenaedspa will be reasonably compensated.
(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Sirinformation. These procedures apply t
producing documents or electronically stored information:

(A) Documents. A person responding toudgoena to produce documents must produ¢

them as they are kept in the ordinary courédusiness or must organize and label them
correspond to the categories in the demand.

(B) Form for Producing Electronically Stordédformation Not Specified. If a subpoena
does not specify a form for producing electronically stored information, the person respor
must produce it in a form or forms in which itdedinarily maintained or in a reasonably usabl
form or forms.

(C) Electronically Stored Information Prazcked in Only One Form. The person respondin
need not produce the same electronicallyestanformation in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need
provide discovery of electronically stored inf@tion from sources that the person identifies 3
not reasonably accessible because of undue burden or cost. On motion to compel discovery
a protective order, the person responding nsisiw that the information is not reasonably
accessible because of undue burden or cost. Ifsti@iving is made, the court may nonetheles

order discovery from such sources if the esgting party shows good cause, considering the

limitations of Rule 26(b)(2)(C). The courtay specify conditions for the discovery.

(2) Claiming Privilege or Protection.

Page 6 of 8
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(A) Information Withheld. A person withhding subpoenaed information under a clain
that it is privileged or subject to protection as trial-preparation material must:

(i) expressly make the claim; and

(i) describe the nature of the witHdedocuments, commucations, or tangible
things in a manner that, without revealingpmmation itself privileged or protected, will
enable the parties to assess the claim.

(B) Information Produced. If information producedesponse to a subpoena is subject 1o

a claim of privilege or of protection as trialgmaration material, the person making the claim m4
notify any party that received the information of ttlaim and the basis for it. After being notified
a party must promptly return, sequester, or dgdtie specified information and any copies it hag
must not use or disclose the information until trenalis resolved; must take reasonable steps
retrieve the information if the party disclosedbé@fore being notified; and may promptly presen
the information under seal to the court for a dateation of the claim. The person who produce
the information must preserve the infation until the claim is resolved.

Page 7 of 8
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EXHIBIT 3
CERTIFICATE OF CUSTODIAN OF RECORDS

STATE OF ) sS. Case No.: CVv22-02015
) Dept. No.: D15
COUNTY OF )
NOW COMES (name of custodian of recordsWhO after first

being duly sworn deposes and says:
1. That the deponent is the (position or title) OF

(name of employer@Nd N his or her capacity as

(position or title) IS & custodian of the records of

(name of employer)

2. That (name of employertS licensed to do business

as a in the State of

3. That on the day of the month of of the year

the deponent was served with a subpoena ineszdiiom with the above-entitled cause, calling fg
the production of records pertaining to

=

4. That the deponent has exaed the original of th@srecords and has made o
caused to be made a true and exapy of them and that the repluction of them attached heretg
is true and complete.

5. That the original of those records was mader near the time of the act, event
condition, opinion or diagnosisaked therein by or from infornti@n transmitted by a person
with knowledge, in the cours# a regularly condcted activity of tle deponent or

(name of employer)

Executed on:

(Date) (Signature of Custodian of Records)

SUBSCRIBED AND SWORNto before me this
day of , 20

NOTARY PUBLIC in and for the
County of , State of

4882-9244-9860, v. 3

Page 8 of 8
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EXHIBIT 2

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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4065
Adam Hosmer-Henner (NSBN 12779)

Chelsea Latino (NSBN 14227)
Philip Mannelly (NSBN 14236)
Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: D15
V.
DAVID MCNEELY, an individual, 5 SUBPOENADUCES TECUMTO
ALPHA INDUSTRIES, LLC, aNevada 5 ALPHAINDUSTRIES, LLC
limited-liability company, and DOES 1 (For Production of Documents)

through X and ROES 1 through X, inclusive,

Defendants.

THE STATE OF NEVADA TO:

5 Alpha Industries, LLC
Custodian of Records
2115 Parkway Drive
Reno, NV 89502

YOU ARE ORDERED, pursuant to NRCP 45, toquiuce and permit inspection ang
copying of the books, documents,tangible things sdbrth below that a in your possession,
custody, or control, by deliveringteue, legible, and durable copy the business records as se

forth in Exhibit 1. Documents shall be produced to the ratjng attorney or party appearing in

27
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proper person, by United States Maigstage prepaid or similar delivery service, no later th
seven (7) calendar days aftethe service of this subpoen#o the attention oAdam Hosmer-
Henner, Esq, c/o McDonald Carano LLP, 100V. Liberty Street, Tenth Floor, Reno, Nevada
89501; or alternatively, in a secure digital format by email to

ahosmerhenner@mcdonaldcarano.chim testimony is required at this time.

Please see the attacHexhibit 2 for information regarding yar rights and responsibilities
relating to this Subpoena.

All documents shall be produced as they amat k&the usual course of business or sh3
be organized and labeleddorrespond with the categosiisted. NRCP 45(d)(1).

YOU ARE FURTHER ORDERED to authenticate the business records produceq
pursuant to NRS 52.260, and to provide witbur production a compled Certificate of
Custodian of Records in substally the form attached dxhibit 3.

CONTEMPT: Failure by any person without adequexeuse to obey a subpoena served up
that person may be deemed @antempt of the court, NRCP 45( punishable by a fine not
exceeding $500 and imprisonment not excee@hglays, NRS 22.100. Additionally, a witnes
disobeying a subpoena shall forfeit to the aggrikparty $100 and all damages sustained af
result of the failure to attend, and a warranyisaue for the witnesarrest. NRS 50.195, 50.205,
and 22.100(3).

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm tha pieceding document does not contain th
social security number of any person.

DATED: January , 2023.
McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
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EXHIBIT 1
Pursuant to NRCP 45(a), you are commande produce the following identified

documents. When construingetie requests, the following Deifions and Insuctions shall

apply:
DEFINITIONS
1. “Hillary Schieve” shall mearand refer to the Plaiifit in the above-captioned
matter.
2. “Communication” shall mean the transmittdlinformation (in the form of facts,
ideas, inquiries, or otherwise).
3. “Document” shall mean all documentsgeeionically stored information, and

tangible things in the broadestnse under Rule 34 of the Nevé&laes of CivilProcedure, and

shall mean anything that can tead, viewed, heard, or othese understood, including but not

limited to posts, messages, eleaic mail, text messageand other infornteon transmitted in

any form on any social-media other web-based platforms swuahinstagram, Twitter, Facebook

Facebook Messenger, Gmail, Gmail Cl&lack, Skype, Zoom, and WhatsApp.
INSTRUCTIONS

1. The requests herein cover all Docunsemtithin Your possession, custody, of

control, regardless of whethigrey are currently in Your possson, including but not limited to
all Documents within the possessj custody, or control of Persoasting on Your behalf or at
Your instruction. For any request Document no longer in Yopossession, custody, or control
provide the following information{a) a detailed description ofdlbocument; (b) the identity of
the Person or entity, including his, her, oratidress, believed by You to have possession
custody of the Documents or any copies thereud; @) a description of ¢hefforts, if any, You
have made to obtain possession or custody dbdwiments. For any requested Document th
has been destroyed, state wbhatument has been destroyadien and why the Document was
destroyed, and all Persons who participateat iwere involved in the decision to destroy.

I
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2. If the meaning of any term iy request for productios unclear to You, without

waiver of Plaintiff's rights to seek a full armmplete response to the request, please assume a

reasonable meaning, state what issumed meaning is in Yoresponse, and respond to thg
request for production accongj to the assumed meaning.

3. If You object to any portion adiny request herein, idefytithe portion of a request
to which You object, state the reasfor Your objection with spefatity, and answethe remainder
of the request. If any requesills for a Document or Commication for which You claim any
privilege or work product protection for all any portion of such Document or Communicatior
provide a privilege log containingetprivilege claim as well as agt@iption of the nature of the
Documents, Communications, ohet tangible things not produced or disclosed—and do so i
manner that, without revealing infoation that is itself privilegk or protected, will enable the
parties to assess the claim.

DOCUMENTS TO BE PRODUCED

1. Produce documents, includj but not limited toengagement agreements
contracts, invoices, or payments, sufficismidentify each and every individual or|
entity that hired David McNeely arma/ 5 Alpha Industries, LLC to conduct
surveillance upon Hillary Schieve, to track Hillary Schieve’s location, or to t3

any other action with respeitt Hillary Schieve.
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EXHIBIT 2
NRCP 45(c) and (d):

(c) Protection of Persons Subject to Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctignparty or attorney responsible for issuing an
serving a subpoena must take reasonable step®it iavyposing undue burden or expense on a pers
subject to the subpoena. The court that issuedubpoena must enforce this duty and may impose
appropriate sanction-which may include lost earnenys reasonable attornegefs-on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required.

(i) A person commanded to produce documeglesctronically stored information,

or tangible things, or to permit the inspectiorpEmises, need not appear in person at the
place of production or inspection unless at&mnmanded to appear for a deposition,

hearing, or trial.

(i) If documents, electronically storethformation, or tangible things are

produced to the party that issued the subpowithout an appearance at the place of
production, that party must, unless otherwigeutated by the parties or ordered by the

court, promptly copy or electronically reproduce the documents or informati
photograph any tangible items not subjeatdpying, and serve these items on every oth

an

party. The party that issued the subpoena afsy serve a statement of the reasonable cost

of copying, reproducing, or photograpbi which a party receiving the copies
reproductions, or photographs must promptly pay. If a party disputes the cost, the
court, on motion, must determine the reasonable cost of copying the documen
information, or photographing the tangible items.

(B) Objections. A person commanded to produce documents, electronically st
information, or tangible things, or to permitetinspection of premises, or a person claiming

proprietary interest in the subpoenaed documéarnftsmation, tangible things, or premises to be¢
inspected, may serve on the party or attornesighated in the subpoena a written objection {o

inspecting, copying, testing, or sampling any lboathe materials or to inspecting the premisesg
or to producing electronically stored infortima in the form or forms requested. The perso
making the objection must serve it before thdieaof the time specified for compliance or 14
days after the subpoena is setvié an objection is made:

(i) the party serving the subpoena is aotitled to inspect, copy, test, or sample
the materials or tangible things or to inspihet premises except by order of the court that

issued the subpoena;

N the
Is o

bred
a

=}

(ii) on notice to the parties, the objecting person, and the person commanded tc

produce or permit inspection, the party segvihe subpoena may move the court that

issued the subpoena for an order celiiqy production or inspection; and

(iii) if the court enters an order comlping production or inspection, the order

must protect the person commanded to produce or permit inspection from significant

expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
Page 5 of 8
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(A) When Required. On timely motion, tloeurt that issued a subpoena must quash
modify the subpoena if it:

(i) fails to allow reasonable time for compliance;

(i) requires a person to travel to @apé more than 100 red from the place where
that person resides, is erapéd, or regularly transacts business in person, unless
person is commanded to attktrial within Nevada;

(iiif) requires disclosure of privileged or other protected matter and no excep
or waiver applies; or

(iv) subjects a person to an undue burden.

(B) When Permitted. On timely motion, tieeurt that issued a subpoena may quash
modify the subpoena if it requires disclosing:

() a trade secret or other confidential research, development, or comme
information; or

(il) a non-retained expert's opinion ioformation that doesot describe specific
occurrences in dispute and results from the eXgsrtdy that was not requested by a part

(C) Specifying Conditions as an Alternativie. the circumstances described in Rulg
45(c)(3)(B), the court may, instead of quashingnmdifying a subpoena, order an appearance
production under specified conditionglife party serving the subpoena:

(i) shows a substantial need for the testiynor material that cannot be otherwise

met without undue hardship; and
(i) ensures that the subpoenaedspa will be reasonably compensated.
(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Sirinformation. These procedures apply t
producing documents or electronically stored information:

(A) Documents. A person responding toudgoena to produce documents must produ¢

them as they are kept in the ordinary courédusiness or must organize and label them
correspond to the categories in the demand.

(B) Form for Producing Electronically Stordédformation Not Specified. If a subpoena
does not specify a form for producing electronically stored information, the person respor
must produce it in a form or forms in which itdedinarily maintained or in a reasonably usabl
form or forms.

(C) Electronically Stored Information Prazcked in Only One Form. The person respondin
need not produce the same electronicallyestanformation in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need
provide discovery of electronically stored inf@tion from sources that the person identifies 3
not reasonably accessible because of undue burden or cost. On motion to compel discovery
a protective order, the person responding nsisiw that the information is not reasonably
accessible because of undue burden or cost. Ifsti@iving is made, the court may nonetheles

order discovery from such sources if the esgting party shows good cause, considering the

limitations of Rule 26(b)(2)(C). The courtay specify conditions for the discovery.

(2) Claiming Privilege or Protection.
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(A) Information Withheld. A person withhding subpoenaed information under a clain
that it is privileged or subject to protection as trial-preparation material must:

(i) expressly make the claim; and

(i) describe the nature of the witHdedocuments, commucations, or tangible
things in a manner that, without revealingpmmation itself privileged or protected, will
enable the parties to assess the claim.

(B) Information Produced. If information producedesponse to a subpoena is subject 1o

a claim of privilege or of protection as trialgmaration material, the person making the claim m4
notify any party that received the information of ttlaim and the basis for it. After being notified
a party must promptly return, sequester, or dgdtie specified information and any copies it hag
must not use or disclose the information until trenalis resolved; must take reasonable steps
retrieve the information if the party disclosedbé@fore being notified; and may promptly presen
the information under seal to the court for a dateation of the claim. The person who produce
the information must preserve the infation until the claim is resolved.
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EXHIBIT 3
CERTIFICATE OF CUSTODIAN OF RECORDS

STATE OF ) sS. Case No.: CVv22-02015
) Dept. No.: D15
COUNTY OF )
NOW COMES (name of custodian of recordsWhO after first

being duly sworn deposes and says:
1. That the deponent is the (position or title) OF

(name of employer@Nd N his or her capacity as

(position or title) IS & custodian of the records of

(name of employer)

2. That (name of employertS licensed to do business

as a in the State of

3. That on the day of the month of of the year

the deponent was served with a subpoena ineszdiiom with the above-entitled cause, calling fg
the production of records pertaining to

=

4. That the deponent has exaed the original of th@srecords and has made o
caused to be made a true and exapy of them and that the repluction of them attached heretg
is true and complete.

5. That the original of those records was mader near the time of the act, event
condition, opinion or diagnosisaked therein by or from infornti@n transmitted by a person
with knowledge, in the cours# a regularly condcted activity of tle deponent or

(name of employer)

Executed on:

(Date) (Signature of Custodian of Records)

SUBSCRIBED AND SWORNto before me this
day of , 20

NOTARY PUBLIC in and for the
County of , State of

4894-6928-0068, v. 3

Page 8 of 8

34



EXHIBIT 3

EXHIBIT 3

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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1520

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: 15

V.
DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-

liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

DECLARATION OF ADAM HOSMER-HENNER IN SUPPORT OF
EX PARTE MOTION FOR ISSUANCE OF SUBPOENAS

I, Adam Hosmer-Henner, heby declare as follows:

1. | am an attorney licensed to practice lemthe State of Nevada, a partner in th
law firm of McDonald Carano LLPand counsel for Plaintiff Hary Schieve (“Schieve”).

2. | submit this Declaration in support oftf8eve’s Ex Parte Motion for Issuance ol
Subpoenas.

I

D
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3. Schieve has made repeated attempteatice upon Defermht McNeely and has
so far been unable to personally serve MrNdely. Service attempts, using various method
will continue until proper service effected upon Mr. McNeely, but there is no timeline for thes
efforts to be completed.

4, The registered agent for 5 Alpha IndustridsC is not identifiedbut its address is
listed as 2115 Parkway Dr., Reno NV 89502, whicthéssame address as the entity’s manag
Mr. McNeely.

5. After repeated unsuccessful service attenfiqgr 5 Alpha Industries, LLC, Schieve
served this defendant via thievada Secretary of State.

6. Given Schieve’s repeated but unsuccessfiarts to serve defendants personally
good cause exists for an ex parte order as godudtdrts have been made to notify the opposin
parties of this action.

7. Exhibit 4 is a true and correct, rexad copy of a Sparks Police Report
containing an interview with McNeely.

8. Exhibit 5 is a true and correct copys#rvice attemptgpon Defendants.

9. Exhibit 6 is a true and crect copy of captured scresrots from the website of 5

Alpha Industries, LLC, with the web addresshitps://www.5alpha.comiThis exhibit reflects

the main page of the website as of JanuaB093, which indicates that the website has been
taken down, and as of November 20@2:n the website was visible.
10.  Exhibit 7 is a true and correcopy of the online Nevadgecretary of State listing
for 5 Alpha Industries, LLC. It lists the resiered agent for 5 Alpha Industries, LLC as 2115
Parkway Dr., Reno NV 89502 and the managsrBavid McNeely and Gennifer McNeely.
11. Expedited relief is necesseato identify the unknown defendant who may be
engaging in conduct against Schieve unbeknotnstcNeely or 5 Alpha Industries, LLC.
I
I
I
I
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that thisudoent does not contain the social securif

number of any person.

Dated: January 13, 2023

McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner

Adam Hosmer-Henner (NSBN 12779)

Chelsea Latino (NSBN 14227)
Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
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EXHIBIT 4

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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22-8812 ORIG
SPARKS POLICE DEPT

SUBJECT 1: MCNEELY,DAVID

Involvement InviNo Type Name

SUBJECT | 1 INDIVIDUAL | MCNEELY ,DAVID

Location

2115 PARKWAY DR
State ZIP Code

Nevada 89502

SUBJECT 2: SCHIEVE,HILLARY

Narrative

Report Emp #

| Printed At -
S310/LOESCHNER, PETER 111/30/2022 15:35 Page 2 of 4
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EXHIBIT 5

EXHIBIT 5

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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EXHIBIT 6

EXHIBIT 6

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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EXHIBIT 7

FILED
Electronically
CVv22-02015

2023-01-13 04:34:59 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9456900 : yviloria
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3 6LOYHU)OXPH 1HYDGD V %XVLQHVYVY 3RUWDO WR VWDUW PDQDJH \

(17,7<1)2508%,21

(17,7<1)2508%,21

(QWLW\ 1DPM3+$,1'8675,(6 //& (QWLW\ 1XPEHU

(QWLVBH7 '"RPHVWLF /LPLWHG /LDELOLW\ &RPSDQ\ (QWLW\ 6WEDRMXW H
JRUPDWLRQ 'DWH 19 %XVLQHVYY,"
7HUPLQDWLR@HDWHWXDO $QQXDO 5HSRUW 'XH 'DWH

6HULHV /(% SHVWULFWH} //&

5(*,67(5('$*(17 ,1)250%,21

1DPH Rl ,QGLYLGXDO RU /HJDO 6WDWX$FWLYH
(QWLW\
&5$$IJHQW (QVBHW\ 7 S5HILVWSILHEWSH 5HSUHVHQWHG (QWLW\
19 %XVLQHVV 21ILFH RU 3RVAMBR@G

-XULVGLFWLRQ

6WUHE®WUHVVY 3DUNZD\ 'ULYH 5HQRB8GS

ODLOBQGUHVV

,QGLYLGXBRWHRIKSWW W R

JLEFWLWIHEXNLWH RU 'RPDLQ

1DPH
2)),&(5 ,1)250® 21 Jo9,(: +,625,8%/'$7$

7LWOH 1DPH $GGUHVYV /IDVW 8SGDWHG 6WDWXV
0DQDJHU *HQQLIHU OF1HHO\ 3DUNZD\ 'ULYH 5HQRB8GSY $FWLYH
0DQDJHU 'DYLG OF1HHO\ 3DUNZD\ 'ULYH S5HQRS8GS $FWLYH

3DJH RI UHFRUGV WR RI

JLOLQJ +1 1DPH +LV) OHUJHUV &RQ

5HWXUQ WR S5HWXUQ WR

KWWSV HRRV@WLW\6HDUFK %XVLQHVV,QIRUPDWLRQ
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FILED
Electronically
CV22-02015

2023-01-20 12:52:07 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9466811
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FILED
Electronically

CVv22-02015
2023-01-20 02:23:27 PM
Alicia L. Lerud
2540 Clerk of the Court
Adam Hosmer-Henner (NSBN 12779) Transaction # 9467132

Chelsea Latino (NSBN 14227)
Philip Manrelly (NSBN 14236)
Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 W. Liberty Street, @th Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@ncdonaldcarano.com

Counsel for Hillary $hieve

IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA
IN AND FOR THE COUNTY O F WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: D15

V.
DAVID M CNEELY, an ndividual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-

liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on January 228023, the above-entitieCourt entered
its Order Granting Motion for Leave to IssBelbpoenas. A true drcorrect copy of the
Order is attached hereto.
1"
1"
"
I
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AFFIRM ATION PURSUANT TO NRS 239B30D

The undersigned does hereby affirm that thisiduent does not contain the social securit

number of any person.

Dated: January 20, 2023.

McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, @th Floor
Reno, Nevada 89501

Counsel for Hillary $hieve

56

y




CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | herebgrtify that | am an enmpyee of McCDONALD CARANO
LLP and that on January 20, 2022,datonically filed the foregoingith the Clerk of the Court
by using thee-flex filing system which seed all parties of reord electraically.
| further cetify that | cawsed tobe deliveredin theUnited Stag¢s md, enclosed in a séad

envelope, upon which first class postage was plazérue copy of the foregoing addressed to tf

McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020
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following individuals at the lastnown addresses as follows:

David McNeely
2115 Parkway Drive
Reno, NV 89502

5 Alpha Industries, LLC

2115 Parkway Drive
Reno, NV 89502

/s/ Pamela Miller

An employee of McDonald Carano LLP

4876-7599-8796, v. 1
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Clerk of the Court
Transaction # 9466811
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FILED
Electronically
CV22-02015
2023-02-02 05:38:36 PM
Alicia L. Lerud
2270 Clerk of the Court

Adam Hosmer-Henner (NSBN 12779) Transaction # 9490362 : msalazarperez
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 W. Liberty Street, @th Floor

Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@ncdonaldcarano.com

Counsel for Hillary $hieve

IN THE SECOND JUDICIAL DI STRICT COURT OF THE STAT E OF NEVADA
IN AND FOR THE COUNTY O F WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: 15

V.
DAVID M CNEELY, an ndividual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-

liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

MOTION TO COMPEL

Plaintiff Hillary Schieve, by and through herwsel of record, moves this Court for ar
order compelling Defendants David McNeelgda5 Alpha Industries, LLC McNeely” or
“Defendants”) to respond to the Subpoenas DUaEuim served January 23, 202®1do reject
Defendants’ untenable objection that the identittheir client and the unnaed defendant in this
action is a trade serg.” This Motion to Comel is made pursuant toRCP 26 and 45 and is
based upon the attachedmmegandum of pointand authorities, the Destation of Adam Hosmer-

7
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Henner (“Hbsmer-Henner Decl)"atached as #hibit 1, the pleadings and papers on file herein,
and any oral argument enti@ned by the Court.

MEMORANDUM OF POINTS AND AUTH ORITES
l. INTRODUCTION

=

Defendants object to the subpoenas issued be®elin the basis that the identity of thei
client is a trade secret. This position is nost legally wrong, it is blatant and harmful
obstructionism. This Court authorized Schieviessue subpoenas to Defendants which sought the
identity of the individal or entity that hied Defendants to place a GPS tragkdevice on
Schieve’s private vehicle (“Subpoenas”). Ordiam. 20, 2023. After repeatedly avoiding servige

and delaying this case, Defendawere ultimately ervedwith the Subpoenas and only two day

U7

later had counsel who objectéd the Subpoenas on their behatid on the basis that this
individual or entity’s identity is a trale secet.

There is no métrto this objection! Nevada does not have avate investigatorclient
privilege aml the icentity of a sngle cliert of a pivate inwestigator is facially not a trade @et.
Even if the Court were to recognize such a dubiptisilege here, then disclosel could still k2
compelled ging appropiate protective meases in place to preserve confidamity, but the
burden in this instance would falfjuarely on Defendants to makes shaving and toeffectively
force this entire case to be prosecuted urstal. Finally, the lawsimply does not permit
Defendants to totally shield thezlient from liability by invokng trade secret protection. Thig
superficial objection would reliuin a mairfest inustice as it wouldprevent Shieve fom
asserting her claims against the amed defedant; even a trade secret must be disclosed if its
concealment would “worlnjustice” NRS 49.325(1).

. PROCEDURAL BACKGROUND
Schieve filed the operative Complainh December 15, 22 against Defendants and

unknown Doe/Roe defendants. Compl. Deb, 2022. After Defendants repeatedly avoided

1 The purpose of the objeati and the letter in which it was agsel seems to be more for publicity
as it was widely and publicly circulatég Defendants or counsel for Defendants.

2
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personal service, Schieve ultimately served phalIndustries via the Nevada Secretary of Stgte

as 5 Alpha Industries had failed to appoint aper registered agent and took down its website

after the filing of the Cenplant. Ex Parte Motia for Leave to Issue Subpoenas Furthermore,
5 Alpha Industries, LLC’s timeto arswer theCompgaint has expired and 5 gha Indistries is in
technical default for failing tappear. Hosmer-¢hner Decl. | 5.

On January 13, 2023, Schieve filedEanParte Motion for kave to Issue Subpoenasd

the Court granted ith motion via an Ordesn January 20, 2023. McNeely was ultimately served

on January 23, 2023 with the Summons and Camtpdad on the same day both McNeely and
Alpha Industries were served with the SubpoeHasmer-Henner Decl. { 6. Only two days later
on January 25, 2023, counsel for Schieve receadetter from Brian Hardy of Marquis Aurbach

objecting to the Subpoenas and refusing to pcedhe requested imfmation. Hosmer-Henner

Decl. I 7. Counsel met and conferred on aan27, 2023 and were unable to resolve thjs

discovery dispute. Hosmer-Henner Decl. § 8. Byithis meet-and-confel¥jr. Hardy identified
his clients solely as McNeely aBdAlpha Industries, LLCrad statedhat he was not representing
Defendants’ clientld. Accordingly, the issue is nokipe for the Court’s resolutiond.
1. LEGAL STANDARD

Under NRCP 45, a party may command, tigto a subpoena, a non-party to produ
documents, electronically stor@aformation, or tangible things its possession, custody, an
control. SeeNRCP 45(a)(1)(A), (D). Theecipient of a subpoena mayjett on the basis that the
subpoena seeks “trade secret or other cenfidl research, development, or commerci
information.” NRCP 45(3)(B)(i). Té recipent must ifrst show that the requestedonmdtion is
protected as a trade@et or confidentiatommercial informationGonzales v. Google, In234
F.R.D. 674, 684 (N.D. Cal. 2006) (construing analodedsral rule). The m@pient must make a
“strong showing that it has histoally sought to mainia the confidentialityof this information.”
Id. If the recipient is ableto prove thathe requsted information is a trade secret, then the “burd
shifts to the requesting party to shavisubstantibneed for the testimony or material that cann
be otherwise met without undue hardship . Id:"(internal quotations ontgd). Substantial need

requires a showing that “the quested discovery is releva@aind essential to a judicial
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detemination of [the party’s] casé.Id. (internal quotationsmitted). The court must “balarethe
need forthe tradesecets [or cofidentid information aganst theclam of injury resulting fran
disclosure.”ld. (internal quotations omitted). If the nba issuing the subpoena “establishes
substantial need, the court theooks to whether procedes exst (i.e., protective ordersjo
mitigate any burden or prglice to the nonparty.’Sci. Games Corp. v. AGS LLMo.
217CVO0038JADNJIK, 2018 WL 2292811, at *3 (D. Nev. May 18, 2018).

Additionally, the scope of discovery issuaader NRCP 45 is sufxgt to NRCP 26, which
allows for broad discovery of aflonprivileged information that i®levant to a party’s claim or
defense and is proportional to the needs of the 8asBlRCP 26(b)(1). Defendants will be unabl
to demonstrate that the Subpognmplicate privileged or confahtial information, and will
therefore be unable to carry their heavy burdeteofionstrating that trdéscovery exceeds NRCP
26’s broad directive.

IV.  ARGUMENT

A. There is Not a Private hvestigatoar Privilege in Nevada.

The identityof a privde investigato's client andthe commuications between a piate
investigator and his or her client are not peiged as an undisputed ttex of Nevada law.
DeChantv. Statel 16 Nev. 918, 926-27, 10 P.3d 108, 113 (2008)dcting privilegdor the notes
of a private investigtor). While DeChantdoes indicate in dicta thdbcuments in possession of 3
private investigator may be covdrby some “other privileg” this opinion is stong persuasive
authoity that the identity of a dient is not a cofidentid “tradesecet” that warrantpraection &
otherwise a private investigatocient, notes, or file would alway®e a “trade secret.” California
courts have also strongly rejedt the premise that a client of a @te invetigator can be
concealedFlynn v. Superior Cf 57 Cal. App. 4th 990, 996, 67 Cal. Rptr. 2d 491, 494 (199
(“[1]t is inconceivake the Legikatue intendedto enat a pivilege whereby the licensee ddu
refuseto identify a client a employer theeby poterially shidding the employer from any
responsibility or liaBity”). Otherwise, if a priate investigator had an absolute privilege to shie
the identity of their client or work through thadie secret privilege, then the results of both

these cases would have been different.

a
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In their correspondence fromounsel, Defendants failed tdentify a single authority
where the identity of a private investigatocigent was privileged or deemed confidential unde
any privilege, let alone a trade secret privilegée existingrelevan authority reaces the exact
opposite conclusion that due procassl justice require the discloswka private investigator's
client and to reach a contrary adumsion would improprly shield “the employer from any
responsibility ofiability.” Flynn, 57 Cal. App. % at 996.

B. The Identity of a Single Clientis Not a Protectable Trad Secret.

In Nevada,trace secet information is narowly defined as infomation that derives
independent economic value fromtb@ing generally knowor ready ascertainable, and that ig
subject to reasonable efforts to maintasigecrecy. NRS 600A.030(8)hile some forms of
customer iformation are protectelade secrets, information is retrac secretisnply becaus
it identifies a custoner. Rather, the value inustomer inform@gon “is in the @mpilation,
categorization, and organization of infoitioa on thousands of customers. . Syhthes, Inc. v.
Emerge Med., In¢c25 F. Supp. 3d 617, 706 (E.D. Pa. 20%é§ alsdviultifab Inc., v. Jon Zweiger,
et al, No. C19-6164 BHS, 2020 WL 2614736, at *4V8.D. Wash. May 22, 2020Xplaining
why “a cugomer list may qualifyas a trad scrd”). Thus, while compiled iformation of
customers might in some circurastes be protected trade sedandbrmation, a single piece of
information about a single client is notld. at 706-07 (comparing protected trade seci
information that consisted of compiled inforneat on thousands of customers with data on
“single product, single ve&lor, or single customer’f;leanFish, LLC v. Sim#No. 19-CV-03663-
HSG, 2020 WL 4732192, at *5 (N.D. Cal. Aug. 2020) (explaining thatlient information
constitutes a tradeseret only when it is “ass#led over many years and allows a company
tailor[ ] its servie corrractsand picing to the unique needs of its costers” and rejecting a
party’s gemric claim that clientinformaion constituted tradesecrd information) (internd
quotations omitted)Meardon v. RegNo. 3:18-CV-00042, 2019 WL 5089207, at *8 (S.D. low
June 13, 2019) (contrasting infornaat about “the identity of a singlcustomer” to “the detailed
information contaied within the austome lists” and finding that the formefoes not rise to the

i
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level of a trade secret under lowa law, whislanalogous to Nevada’s law) (reversed on otlj
grounds).

The Subpoenas here seek the fifgof a single dent. Defendants va not been asked
to disdose whether tis cliert is a epeat tent or any additional inforation about the client’s
prior engagement with Defendantven if it did, every individuais a poenia cusbmer of a
private investigator and there is nothing unigbew this potential purchase of services th
would, if disclosed to a competitoramant protetion. For example, every aver of an automobile
in Nevada isa potential customef an autansuer, bu the identily of one of an irsurer’s dients
would not possibly be coitered a trade secret.

Further, the Subpoenas do not seek anypmety pricing information, advertising
practices,consumer preferencesr any information about ¢hscope of work performed by
Defendants. And the Subpoenas do not require thi@inbants reveal a list of their clients or an
information about any other past,r@nt, or potential @nts. In other wrds, the scope of the
Subpoena is purposefully limited to obtain onlg thformation required to add a necessary pa
in this case. Defendants ignore timited scope of the Subpoersasl instead make generic claim
of privilege based solg on the fact thithe information would reveal one of Defendantg
customers. But they cannot expldiow disclosure of isolatedformation about one single client
could redistically be usd to compete with Defedant (assuming that Plaiffithad any interest in
doing so, vhich she does notAnd although Defendants acknowledthat the party asserting
privilege must take reasonablogts to maimain the informaion’s secrecy, they provided no
specific information abouhe efforts they took to protect theeittify of this specific customer.
Based on Defendants’ deficient olijea to date, they have failed poove that information about
this specific client cerives inde@ndent econmic value,tha they deveed any speific effort to
cultivating this client, that thissolated information constitudetrade secret under the Nevada
law, and that they tdoreasonale measure to sesguad this spedic information such that th
privilege aplies.

1
1
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C. Defendants’ Refusal Works Injusti ce and Prevents a Fair Trial.

Nevada law does not protect augtithe dislosure of a trae secret if the privilege would
“conceal fraud or otherwise work injustice.” NRS 49.3256ee, e.g., Pub. Serv. Comm'n
Nevada v. Eighth Jud. DisCt. of State of Nev107 Nev. 680, 684, 818 P.2d 396, 399 (199
(“Thus, a person does not have a right to refosdisclose d@radesecret. Instead, a person hg
only a conditioal privilegenot to dsclos atradesecretf the non-disclosure would not wor
aninjustice.”). The inustice to be awided has &en described as the “polssity that aparty will
not be able to effdively litigate itscase becaeselevan informaion is being withheld by the
other side.”Joint Stock Soc. v. UDV N. Am., Iné04 F. Supp. 2d 390, 408 (D. Del. 2000
(construing similarule). Similarly, injustice wasdentified where the ®cord . . . demonstrated
prima facie that the infomaion wasdirectly rdevant to a material eleemt of a case of action
and further that the moving gg would be unfaiy disadvantaged ints proof absent
thetradesecret. Falure to distose tle informaion would ‘wak aninjustice’ within the meaing
of Evidence Code section 1068dause one side would have &ride—reasonably believed to b
essential to a fair resdlan of the lawsuit—which w& denied the opposing party.’
Bridgestone/Firestone, Inc. v. Superior,Gt.Cal. App. 4th 1384, 1392, 9 Cal. Rptr. 2d 709, 7]
(1992).

Here, unlesshe idetity of theclient is disclogd, Schievewould be efectively prevened
from pursuing her claims against this party. Schiemesd or the idenity of the client is not an
ancillary or merely helpful pieaaf information. Instead, it is one dfnot the fundamental factual
issue in this case and without whithe claims could not proceedadst a key defendant. Even if
the Court were to age that tk iderity is a tragé secrg disclosure shold still be canpelled to
avoid a manifest injustice.

D. There is No Absolute Privilege Preventig the Disclosure of a Trade Secret,
Especially Given the Availability of Reasonable Protective Measures.

Schieve is not a competitor of Defendamts the private investigator sector. The

information obtained fnm Defendats will be ugd for litigation, not copetition. Accordindy,

the blanket refusal by Defendantsdentify their client is dealy for the purpose of obstructionism

Df
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rather than to preses\an actual tragl secret athere are alternatives to complete disolosue.
These alternatives should only be employed as adsstt because there silps no actual “trade
secret” at isse in this case, but they are pided as a findpossibility ard to further demonstrate
the unreasonableness@éfendants’ position.

The District of Nevada, terpreting NRS 49.325, held that“review of the law shows
there is no “privilege” that provides an absolptetection from disclosure of trade secrets .
While NRS 49.325(a) refers to a pansclaiming a privilege to prett a trade secret he or sh
owns, NRS 49.325(b) makes clear tbmiclosure may be ordered Ismg as protective measure
to protect tle trade secret are &k’ Wealthy Irc. v. Cornelia, N0221CV01173JCMEJY, 2022
WL 5110620, at *5 (D. Nev. Oct. 4, 2022). FethNRS 600A.670(1)-(Bprovides that in a civil
action,the “court shall pesere the crecyof analleged trace secret byeasonable means, which
may irclude . . . [g]ranting protéiwe orders inconnection with dicovery praeedings . . . [or]
[s]ealing the records Dthe actio Thus, in Wealthythe court unegivocally held tha the
disclosure of client information pursuant to a podive orar was “sufficient on its face to protec
such information from hanful disclosure . . .” 2022 WL 5110620, at *5.

At an absolute minimum, tH@efendants should be requiredptmduce the identity of their
client to Schieve in accadance withany protectie measues the Court deems apprigte. As tlis
information will be part of ammena&d compaint and future ligation, it will bethe burden of
Defendants and their client to show why thdirenaction should effestely be sealed and
concealed from the plib to protect this “trade ecret”

E. Schieve’s Claims are Validly Peaded against the Defendants, but tis Analysis

is Irrelevant to the Validity of the Subpoenas.

Defendants may raisedltargumetthat the claimasserted agaihthem are susceptible tg
dismissal pursuant to an NRQR(b)(5) motion and therefore thslgould not have to comply with
the Subpoenas. This premise is ivan the first placeas the claims are proge pleaded. In fact,
there is already case law in Nevada thatcteg summary judgment agst similar claims.
Ringelberg v. Vanguard Integrity Pros.-Nevada, |ndo. 217CV01788JADPAL, 2018 W
6308737, at *8-9 (D. Nev. Dec. 3, 2018)Rimgelberg the pairtiff pleade& a claim for invasion
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of privacy based on allegjans that, among otheritlgs, a tracking deviceas placed on his car.
Id. The dstrict court rejected th@efense’s argumentabplaintiff “had noreasonable expectation
of privacyon the pultic or privaie greets le traveled or irhisdriveway” and acaalingly held trat
there was no basis to grant summary judgmeainag plaintiff on the pvacy claim, permitting
these claim$o move forwardld.

This madter is forfuture briefng in ay eventas the vidity of theclaims assertedgind
Defendantsis ertirely irrelevant fo andyzing the popriety of early éscoveryserved for th
purpose of identifying annnamed co-defendartG TOP Tech. Co. v. Dp&lo. C19- 92-RAJ,
2019 WL 917418, at *2 (W.D. Wash. Feb. 25, 2019) (mgdhat courts ‘@utinely permit early
discovery for the limited purpose of identifginDoe’ defendants on whom process could n
otherwise be served.”see also Jacobo v. Doé&lo. 122CV00672DADBAKBAM, 2022 WL
2079766, at *4 (E.D. Cal. June 9, 2022). Defendants dbawat the right nor the standing to argy
that the claims against the unnamed defendantdvmtlsurvive a motion to dismiss. Accordingly
regardless of what happens with Defendants’ futoogion practice, Schiewvs still permitted to
obtain the identity of Defendants’ client. Thienclusion wuld be trueregardless of whether
Defendants were named onnamed in the initial pleading aarly discovery igermitted even
when every defendars identifiedonly as a Doe or Roe partg.

V. CERTIFICATION

As described above and iretldeclaration of Adam Hosmetenner, the parties met and
conferred in an attempt to rége these discovery disputestiout the Court’s intervention, but
were unable to do so.

VI.  CONCLUSION

For all of the above reasorthjs Court should compel NNeely and 5 Alpha Industries,
LLC to produce documents sufficient to identife individual(s) or entity/entities who hired then
to survél Schieve.

1
1
1

e

68



McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020

© 00 N oo o b~ wWw N P

N N N N D NN N NDMDDN P P P P P P P P P PP
o N o o A~ W N P O © 0N O o h~ wnN O

AFFIRM ATION PURSUANT TO NRS 239B30D

The undersigned does hereby affirm that thisiduent does not contain the social securit

number of any person.

Dated: February 2, 2023

McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, @th Floor
Reno, Nevada 89501

Counsel for Hillary $hieve
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | herebgrtify that | am an enmpyee of McCDONALD CARANO
LLP and that on February 2, 2023léctronically filed the foregoingith the Clerk of the Court
by using thee-flex filing system which seed all parties of reord electraically.

| further cetify that | cawsed tobe deliveredin theUnited Stag¢s md, enclosed in a séad
envelope, upon which first class postage was plazérue copy of the foregoing addressed to tf
following individuals at the lastnown addresses as follows:

Brian R, Hardy

MarquisAurbach

10001 Park Run Drive

Las Vegas, NV 89145
Counsel for David McNeebnd 5 Alpha Industries, Inc.

/s/Pamela Miller
An employee of McDonald Carano LLP
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Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@ncdonaldcarano.com

Counsel for Hillary $hieve
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: 15

V.
DAVID M CNEELY, an ndividual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-

liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

DECLARATION OF ADAM HOSMER-HENNE R IN SUPPORT OF
MOTION TO COMPEL

I, Adam Hosmer-Henner, heby dclare as fiows:

1. | am an attmey licensed to practice law the State of Nevada, a partner in th
law firm of McDonald Carano LLPand counsel for Plaintiff ifary Schieve (“Schieve”).

2. | respectflly submit this declaratiom support & Schieve’s Motion to Gmpel. |
am familiar with all of the fastand circumstances herein, andiafled upon to dso, | can and

will testify competerly to these &cts
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3. Schieve’s @mplaint was filed on December 15)22.

4. Between December 13022 andJanuary 3, 2022, Schieve made repeate
attempts at service upon Defendant David MeN (“McNeely) but was unable to personally
serve McNeely.

5. After repeded unsuccssful service attenpts for 5 Alpha Industries, LLC, Schieve
served this defendant via the Nevada SecretaBgai€. The deadline for 5 Alpha Industries, LL(
to answer the Complaint expired on January2B23 and thus far, 5 Alpha Industries, LLGhal
failed to appar withod excuse.

6. After the Caurt graried Schieve’€x Parte Motion for Leave to Issue Subpoens
on January 20, 2023, McNeely and 5 Alpha Industwere served on January 23, 2023 with th
subpoenas duces tecum (“Subpoen#sd) were attached to thex Parte Motion fo Leave to
Issue Subpoenas

7. On January 25, 2023, | received a letter fi@rian Hardy of Marquis Atbach in
which he objected to the Subpoenas on the basiththatalled for the disasure of “confidential
trade secret information proted under Nevada law.” Mr. d&idy’s letter made various other
comments and statements that werespecific objections to the Subpoenas.

8. On January 27, 2023, Mr. Hardy and | partated in a telephonic meet-and-confe|
wherein M. Hardy reiteratedhis objections and continued tduse to produce documents thal
identified Defendants’ client. Ding this meet-and-confer, Mr. Hay idertified his clients dely
as McNeely and 5 Alpha Industries, LLC andtetl that he was not representing Defendant
client. The @rties were nable to reslve this dispute withou court asigance.

Dated: February 2, 2023

/s/ Adam Hosmer-Henner
Adam Hosmer-Henner

|ON

\7

e

t
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FILED
Electronically
CV22-02015
2023-02-16 05:30:43 PM
Alicia L. Lerud
2645 Clerk of the Court

Ryan T. Gormley, Esq. Transaction # 9515756 : csulg
NevadaBar No. 13494
rgormley@wwhgd.com

Brittany M. Llewellyn, Esq.

NevadaBar No. 13527

bllewell yn@wwhgd.mom

Jondhan J. hn, Esq.

NevadaBar No. 12896

jwinn@wwvhgd.com

WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC

6385 Suth RainbowBIvd., Suite 400

Las Vggas, Nevada 89118

T: (702)938-3838

F: (702)938-3864

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLA RY SCHIEVE, an individual, CaseNo.CV22-02015
Dept. No.D15
Plaintiff,
V. DEFENDANTSDAVID MCNEELY AND
5 ALPHA IND USTRIES, LLC %
DAVID MCNEELY, anindividual; 5 OPPOSTION TO PLAINTI FF %
ALPHA INDUSTRIES, LLC, a Nevada MOTION TO COMPEL AND
limited liability company, and DCESI| COUNTERMOTION FOR PROTECTIVE
through X and ROES | through X inclusve, | ORDER
Defendants.

Defendants David McNedly and 5 Alpha Industies, LLC (%5 Alpha’) (collectively
Pefendants”) submit this Oppositon to Plaintiff § Motion to Compel and Countemotion for
Protective Order based on the following Memorandum of Points and Authorities, the pgpers and

pleadingson file heein, and ay ora argument that the Court deds  entertain.

zic
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MEMORANDUM OF POINTSAND AUTHORITIES

l. INTRODUCTION

Inthiscaseg 30 D LPWQID LIPE BWER QHI G Q WAWMRIID* 3 6 G UIE-HW R RitQr the
ORWROR 130 D LPWVH L FIY B D WIDQ L QY WRRLQ. @®MAintiff. Defendant McNeely is a
licensel private investgator in the State of Nevada and owne of 5 Alpha. Plaintiff has not alleged
that the usef the device was prohibied by Nevada law 2 nor wes it.

In the Motion, Plaintiff seeks an orda compdling Defendants to produce doauments
sufficient to identify the client(s) who hired Defendants to investgae Plaintiff, referred to herein as
the Confidential Client(s). This dispue is taking place pre-discowery pursuat to a previoudy
granted ex parte motion that allowed Plaintiff to seve Defendants with both process and a
sulpoena Defendants have filed amotion to dismiss, which remains peding.

As shownbdow, theidentity of the client(s) who hired Defendantsto investigate Plaintiff is
protected and confidential information undeg NRS 648.200and NRS 49.325. The information
implicates important competinginterests On the onehand, there are ' HIHQ GIDM\EIWSYS honor
the confidentiality expectationsof their client, comply with Nevada law, and to be able to continue
to makea living as a private investgaor becausethe busness repercussons of discloshg a client
identity would likely be ruinousfor his private investgation practice. On the otherhand, ther is
30 D LRik&test in pursuingcdaims aganst the Confidential Client(s).

Given this, theissueis when and how sud confidential information shoutl be disclosedand
usal, or, if thereis any way to renda sud disclosureunnecessay. 30 D LIRpohosed outcome?
immedide and public disclosure? is nottheanswver. As detailed bdow, better aternaives exist. For
instance, as is typical in trade secret litigdion, discovey could be phased to determine whether
3ODLIVEID LP I Q\HWD B0 W VHIR BLYM W KOHD HP I QD&fendants donot haw meiit,
there is no need for the disclosureof the confidential information. Fortunaely, there is no rushto

makethis deemination given theesarly stages ofthis mater.
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At bottom, the crux of the Motion is whether a private investigator shoutl be compelledto
prodice confidential informationthatcould be ruinousto his or her bushessprior to even having an
oppotunity to testthe allegaionsin a complaint. At this juncture, the interests of justice warrant
patience and futher development of the &cts, nd arush to judgrent or disdosure

. BACKGROUND
A. Defendants

Defendant David McNeely is alicensel private investigator in the Stateof Nevada (See Ex.
1 (McNeely Decl. at 1 3)). McNeely has opeated as a licenseal private investgaor in the State of
Nevadasinee 2019 (Seeid. at 1 4). McNeely is theowne of 5 Alpha. (Seeid. at 1 5). 5 Alphais a
businessoffering private investgator services. (Seeid. at 1 6). McNeely is the only licensel private
investigaor associdaed wth 5 Alpha (Seeid. at 7).

In seving as a private investigator, McNeely takes significant precautionsto maintainthe
confidentidity of the identity of his clients and the informaion obtainel as part of his
investgaions. (See id. at  8). For instance, he utilizes encrypted storaye devices, takes stepsto
minimize and reduce records contairing confidential information, and does not share sud
informationoutside of thebushess (Seeid. at 19). With respect to theidentity of the client(s) who
hired 5 Alphato investigae Plaintiff, McNeely acted consstentwith theseprecautionsto maintin
the onfidentidlity of theclient(s) fidentity. (Seeid. at 1 10).

Based on his experience in the indudry, undestanding of client expectations the sizeof the
Reno community, and the publicity associded with this lawsuit, McNeely reasorebly bdievesthat
if he discloseghe identity of the client(s) who hired 5 Alpha to investgae Plaintiff, thatheand 5
Alpha will face significant negative bushness repercussons, including losing current clients and
being unable to obtainnew clients, which could be ruinousfor 5 Alpha and his prectice as a private
investgaor. (Seeid. at 1 11).

B. Procedural History

On December15, 2022 Plaintiff filed the Compdint, asseting eight causes of action against

Defendants: (1) invasionof privacy zintrusion upon seclusion (2) invasionof privacy *public

disclosureof private facts; (3) violation of NRS Chgpter 200, anti-doxxing; (4) negligence and
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negligence per se (5) trespass; (6) civil conspracy; (7) aiding and abetting; and (8) declaratory
relief. (See Complaint, filed 12/1522).

On Jawuay 13, 2023, Plaintiff movedex parte for leave to issue subpo@as to Defendants
seking doaumentssufficient to identify the individual or entity thathired Defendantsto investgate
Plaintiff. (See Ex Parte Motion for Leave to Isaue Subpoaas, filed 01/13/23). Specifically, the
subpoaas to McNeely and 5 Alphaboth ®ughtthe fllowing:

Produe doauments, including but not limited to engagement

agreements, contrects, invoices, or payments, sufficient to identify

each and every individual or entity that hired David McNeely

and/or 5 Alpha Industies, LLC to condud survellance upon

Hill ary Schieve to track Hillar\ 6K L HI'NYGHRWRIR W W D DOH

otheraction with respect to Hillary Schieve
(See id.). A week later, on Jaruary 20, 2023, the Court granted the ex parte motion. (Ses Order
Granting Motion for Leave to Isste Subpoenas, filed 01/20/23).

On Jauay 23, 2023,Paintiff seved proess andhe subpoeas onMcNeely. (See Affidavit
of Service, filed 01/2423). Two days later, counse for Defendants objected to the subp@nas.
Counseé for the parties metand conferred on Januay 27, 2023. On February 2, 2023, Plaintiff fil ed
the insént Motion to Compel.

Since the Motion was filed, on Februay 13, 2023, Defendants moved to strike certain
alegdions in the Complaint and dismss certain causes of action and claims for relief in the
Complaint. (See Defendants David McNeely and  $O S KOG XWW/ & 19 R W QV &V U DN
Motion to Disniss, filed 02/13/23). Thamotion remainspending?!

Il. LEGAL STANDARD

Unlessothemvise limited by orde of the court, parties P D R E W® IL\QRYRUHR G L3I\

nonpivileged matterthat is relevan WW BQ \'S D\WWV\FO D LR B Hf) WHDRQ GS U RS/RIOW@RO

needs of the case, consdeing the importance of the issues at stakein the action, the amountin

LIntheMotion, Plaintiff makesvarious accusaionsregarding sevice of process Defendans dispute
theseaccusations. 5 Alphaalsodispuesthe suficieng of the allegedseavice of processupa it through the
Nevada Secretary of State. That sdd, the® issues are immateria to the insnt Motion and the paties
ultimately agreed in goodfaith that bath Defendant could and would respondto the Complaint by Febuary
13, 2023, vich happaedthro X J KHH Q DAQ) RWRQ R/ GIWHQ® Qien to Dismiss

4

&

KH
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controvesy, the partie V[ UGID WIFFHHW RIGI HY\R Q FROUN L\R R$FD W AR B W
importance of the discovery in resolving the issues, and whether the burden or expense of the
proposel discovey ouWH. J KW MNGH G HEWML 5 & E

Under NRCP 26(c), a court may, for good cause, issue an orde that, inter alia, forbids

certain d LAR YUH CALW RHUIW@@S LV FOR R HHN X IVWHK IDWY GHY RUWRUR W KARI €L @ RPL

research, development, or commercial information not berevealed a berevealed only inaspecified
ZD "158&3 F /INALVKQUGIS & F % L DS D Waymoveto quashor modify
DV X E RHN L QDVWIG ¥ UWR B W KRIQIG H Q\@ IFRN. In addition, in furtherance of
W RIHOWWAVIRIM X \F\Acourt may order discovery to be performed in a certain sequence. NRCP
26(d)

V. ARGUMENT

A. The Identity Of The Client(s) Who Hired Defendants To Investigate Plaintif f Qualifies
As Protected And Confid ential Information.

Unde Nevadalaw, both NRS 648.200and NRS 49.325provide protedion for the identity
of the Confidentia Client(s).

1. NRS 648.200pr otects the identity of the Confidential Cli ent(s).

NRS Chapter 648 goveans the licensing and prectice of private investgaorsin the State of
Nevada NRS 648.200 protects information acquired by private invedigaors related to their
savices by makingit unlawful for the private investigator to divulge sud information,except at the
direction of the employer or client for whomthe informaion was obtaineal. Specificaly, the statute
provides thefollowing:

It is unlawful for any licensee or any registered employee or other
employee, security guad, officer or memberof any licenses:

1. To divulge to anyone except as he or she may be so
required by law to do, any information acquired by him or her
except a the direction of the employe or client for whom the
information wa obtined

2. To me afase report to hs or he employer or client.

NRS648.200.

KH
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The Nevada Supreme Court examined the protection aff orded by this staute in DeChantv.
Stag, 116 Nev. 918,926, 10 P.3d 108,113 (2000. There, a party argued that the statutecreated an
absolte privilege precluding the disclosue of any informationthatfell unde the statute.ld. The
Courtdi VDUS WD/ RQ W KW By BV H A5 WK HR W KIHD EH\RUHX IGEKMOD “P HIQ
thata G LUWANFR X K 2EG L MRRIOW R P S BYDB R V X IG RXFP H G-Il [ O QH3W IStkkut]
that ae relevant to trid and not coveed by any otherprivileg H” Id.

In exercising this discretion, a court shoutl strike a bdance between the interests for and
aganst disclosure See Quinlanv. Ohio Dep't of Com.,Div. of Consume Fin., 678 N.E.2d 225,230
(Ohio App. 1996) see also Sainiv. In'l Gane Tech., 434 F. Supp. 2d 913,919 (D. Nev. 2006

QRWILRD W @F O RIXRI@e secret confidential informaion is similarly recognizel as a
VHLR XMW KD

Here, unde the plain language of NRS 648.2®, the identity of the client(s) who hired
Defendantsto investigae Plaintiff consitutesconfidential informationbecausetheidentity qudifies
as ‘ny informaion acquired by [the investgaor]. " NRS 648.2001). Other courts interpreting
similar statuteshave found that the identity of a client falls within the scope of information
protected by sud statutes. See Rawary v. Reed, 415 N.W.2d 240, 244 (Mich. App. 1987)
(conduding that disclosue of the identity of the client would be tartamountto disdosure of the
subsénce of confidential communicdions because the confidentia informéion is that client §
desireto obtaininformation éout he plaintiff).

Plaintiff points to Flynn v. Supeior Ct., 67 Cal. Rptr. 2d 491 (Cd. App. 1997)to argue
othewise (See Mot. at 4). The reasoning in Flynn, however, is readily distinguishale. There, the
California court deemined thatthe identity of the client did nat fall within the scopeof the statute
Id. at 492. The California statutefeatured language similar to NRS 648.20, providingin pertinent
pat: Jthe investgaor] . . . shdl not divulge to any other person, except as he or shemay be
required by law so to do, any information acquired by him or her except at the direction of the
employer or client for whom the information was obtaineal. " Id. The California court usel the
phrase ¥or whomtheinformaion was obtaired, " which modifiesthe definition of the ¥mployer or

client,” to limit the saope of the phrase information acquired.” Id. at 493. As sud, the court

\
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condudedthatthe identity of the client is not informaion ‘acquired for the client " and, thus,does
not fall within the statute.ld. The court further baseal its condusion on the reasoning that 4t is
incon@ivable the Legislature intended to enact a privilege whereby the licensee could refuse to
identify a client or employer [even in responseto a court orda] thereby potentially shieldng the
employer from any respansibility or liability. " Id. at 494.

Unde Nevada law, the reasoning in Flynn is not applicable. To stat, unde the plain
language of NRS 648.200, the phrase %any information acquired by him " is not so narrow as to
preclude the identity of the client. Also, it defies a plain languaye reading to limit the phrase fany
information acquired by him ~ with the modifying clauseat the end that serves only to modify the
lastantecdent 2 Femployer or client.” See Valenti v. Stat, Dep't of Motor Vehicles, 131 Nev. 875,
880,362P.3d 83,86 (2015) (providingthat Nevadarecognizes the dastantecdent rule of statutory
constudion,” which providesthat a modifier likely relates back to the antecdent immediaely
proceeding it).

Moreover, common sense dictates that when it comesto the private investigator-client
relationghip, there is generaly no information thatis more sensitive thanthe identity of the client
who hired the private investgaor. Plainly statel, it would be absurdfor that critical informationto
fall outsde the soopeof the statute.See Youngv. Nevada Garning Control Bd., 136 Nev. 584,586,
473P.3d 1034,1036(2020 (providingthatstatutesshoutl be interpretedto avoid absurdresults or
results that were clearly not intended); Welfare Div. of Stat Dep { of Health, Welfare & Rehab. v.
Washe Cnty. Welfare Dep §, 88 Nev. 635, 638, 503 P.2d 457, 459 (1972) ( SThe entire subject
matterand the policy of the law may also be involved to aid in its interpreation, and it shout
always beconstued so & to avoidabsurd esults.”).

In addition, the California court$§ concern that the Legislature did not intend to preclude
discovey of the client does not apply in Nevada In DeChant, the Nevada Supreme Court aready
hdd thatsud information could be discoveable pursuait to a court orde. 116 Nev. at 926,10 P.3d
at113.
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Thus,the Court shoutl condude that NRS 648.200protects the identity of the client(s) that
hired Defendants D investigate Phintiff .2

2. NRS 49.325protects the identity of the Confidential Cli ent(s).

NRS 49.325provides a privilege for trade secrets if 3W Hlidwance of the privilege will not
tend to oncea f X G R W R IHVZHRNLL R WA/ 'NRS 49.325(). Specifi caly, the statute mvides
the following:

1. A personhas a privilege, which may be claimed by the
S HV R KHJ V RIEAt or employeg, to refuse to discloseand
to prevent other pesonsfrom disclosng a trade secret owned by
him or her, if the allowance of the privilege will not tend to
conced fraud a othewise work injustice.

2. When disclosue is directed, the judge shall take sud
protective meaure as the interests of the holder of the privilege
and ofthe paties and thefurtherance of justice may require

NRS49.325.

In NeY B DD WOG W/ MWL \E UR OG H. @18V 3L Q FROUW MRKDAIHY H\D G @ &V

economic value, actual or potental, from not beng generally known to, and not beng readily
ascertainable by propeg P HQE \W KSH EQD/Z KD Y L Q FROUN WRK(DLW Kubgct of efforts
thatare reasondle unde the circumstinces to maintainits secrecy f[Finkel v. CashmarPro., Inc.,
128 Nev. 68, 74, 270 Bd 1259, 12642012) (quoting NRS600A.0306)(3)-(b)).

Whether information constitutes a trade secret is typically a question of fact. Finkel, 128
Nev. at 74, 270 P.3d at 1264 The factors to consder in making this deeminaion generaly
include (1) the extent to which the informationis known outside of the busness and the ease or
difficulty with which the acquired information cold be poperly acquired by othes; (2) wheher the
information was confidential or secret; and (3) the extent and manne in which the employer
guaded the crecy of the information. Id.

In Finkel, the Court affirmed the district ¢ R ¥V iR QCORPRVQWV K B-MWQ. Q FRDUN
including custoner idenities were trade secrets. 1d. The Court reasored that the information was

not known outsde the company and the company implemented meaures to maintain the

2 Deferdarts articipate seeking a protedive order at a later time related to any other information or
docunent thatwould fall within the opeof NRS 648.200.

8

L RQ
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confidentiaity of the information. Id. Likewise other courts have conduded that client lists
consitute trade secrets where the owner of the list has taken reasorable precautionsto protect the
secrecy of thelist§ contentsard the list does not embady informationthatis readily ascertainable
throughpublic soures. See, e.g., Fred Siegd Co., L.P.A.v. Arter & Hadden, 707 N.E.2d853, 862
(Ohio 1999) Radiobgy Sevs., P.C v. Hall, 7B0N.W.2d 17, 26 Neb. 2010).

Here, theidentity of the Confidential Client(s) qualifies as a trade secret unde Nevadalaw.
To begin, the identity of the Confidential Client(s) derives indgoendent economc vaue from not
being genegdly knownin at least two ways. One the Confidential Client(s) could be recruited by
competing private investigaors. Two, and more importatly, reveaing the identity of the
Confidentia Client(s) could and likely would be ruinousto 5 Alpha$ busness and McNeely $§
private investgation practice. Clients of private investigators expect confidentiality. Indeed, thatis
the entire bushessmodé uponwhich the private investgaion indudry is based. Said another way,
for a private investgator, client confidentiality is the Coca-Cola formula or the Google search
algorithm.

In addition, there is no question that Defendants have taken significant measures to maintain
the confidentiality of the identity of the Confidential Client(s) and the identity of the Confidential
Client(s) is not readily ascertainable through pulic sources Looking to the Finkel criteria, the
identity of the Confidential Client(s) is not known outsde of the bushess and there is no way to
acquire it except throughCourt ordeed disclosure. Next, theinformationis confidentia and secret.
Indeed, as discussedabove, the information is designatel as confidential by statute.Lastly, as
detailedin the Declaration of David McNeely (Ex. 1), Defendants have taken significant measures
to sdeguad the information. Thus, the idertity of the Confidentia Client(s) is protected
information undeNRS 49.325.

INthHORR/Q O® LWV D X @ MRV W\R tBryFare not persuasive. Paintiff spends much

eff R LIWJ X MRKIUB/WHQ Y HBKY \RAJRP RVIP HIQ3CE V RBH) LY W RK L W/ELE& H\QRY L W

their clients or work throughthe trade secret privilege (See Mot. at 4:26-27 and 7-8). Yet, while

trade secret protection may not provide an 3[CE VRW Hivilege, that does not mean that the
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informationshout just be casuwally disclosedAs detailed bdow, there are better dternative options
for how to hadle theinformaion than the Elief requested by Pdintiff § Motion.

Plaintiff furtherargues thaWw K. H\QRADVW @®IBGBD W) RDE U RMIHRV/@HY RV | -~
(Se= Mot. at 5-6). Y et, this argumentlacks merit. Noneof the cases cited by Plaintiff have anything
to do with the circumstinces presented here becausethey do not concern the uniquerelationship
between a private investigaor and dient.

At bottom, theidentity of the client(s) who hired Defendantsto investgate Plaintiff saisfies
all the citeria for the potedion dforded trade secrets unda NRS 49.325.

For thesereasons,the Court shoutl condude that the identity of the client(s) who hired
Defendants to investgae Plaintiff qudifies as proteded and confidentia information unde both
NRS 648.200 ad NRS49.3253

B. It Would Be Inappropriate And Premature To Order At This Time The Disclosu e Of
The ldentity Of The Client(s) Who Hired Defendants To Investigate Plaintiff, If At All.

The question presentedby Plaintiff § Motion2 whether, at this time, the Court shout orde
Defendants to revea the idenity of the Confidentia Client(s)2 is an important one given the
competinginterests Unde the protection aff orded this informationby both NRS 648.2®M and NRS
49.325,the bdanang of theseinterest VAR P H&/R Z\@ R/ KR X M @VLIWARLIB e DeChant, 116
Nev. & 92627, 10 P3dat 113 (df ording theCourt disaetion unde NRS 648.200)and NRS49.325
(providing that a personhas a privil ege to refuseto disclos a trade secret unlessthe privilege will

W HQUER 0 IX R B W X IHVZHRJ N XMW Lsee also The Sedora Conference, Comnentary

% In addition, it shoud be noted that evenif the Court condudesthat the idenity of the Confidential
Cliert(s) doesnat fall within the scopeof NRS 648.20 or NRS 49.325(which it shoutl nat), theidenity of
the Confidenia Cliert(s) still corstitutes corfidenial information that warrants the specia protedion
disaus=d in Section V. B. bdow. For ingarce, NRCP 26(c)(1)(G) speificdly recognizes tha information
can be ather a ¥radesecret “or Tonfidential . . . commercial information.” See Saini, 434 F. Supp.2d at 919

Q RQVMW 2>G I RY XHRR IQ Ri@de secret confidenial information is similary recogrized as a seaious
K OPU; Roloseve Ltd. v. Tonls Foods, Inc, 940 F.2d 1441, 1456 (11th Cir. 1991) (providing that
informaton 3may be corsidered corfidential in the context of a busnes relationshp without rising to the

levd of atradesecret ); Milesv. Boeing Co., ) 5 (" 3Q 37 KV KN WDWUR
confidertial busnessinformation is broad, induding a wide variety of busines LQRPDIR/Q; In re Aqua
Dots Prod. Liab. Litig., ) DW 1' ,@-XQH matters whosedisclosure would

affea defendants with their repedive compeitors or in corjundion with the day-to-day opeition of ther
business, wa UD QSRM-IRD

10
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on Proteding Trade Serets in Litigation Abaut Them, 23 Sedona Conf. J. 741, 793 (2022
(providing in Principle 5 that % court does not need to make a condusive degeminaion as to
whether a party $ information qudifies as a trade secret before ordering approyriate protections.
Instead, the court shoutl deemine whether that party has credibly identified the existence of a
trade secret, making a particularized finding regarding the specifi ¢ information that is subgct to
protection ).

Furthe, even when disclosureis approriate, proper protection mustbe put in place. Under

156 3> 0 RWHG L V F OLR® RiidHHhe judgeshdl takesud protective meaure as the
interestsof the holderof the privilege and of the parties an GW K X WUKIHR IM X_\FRRID UHX L'\
156 8Q@WH56 % SW KR X V YW Wi YW RHRUR R 10Q DOHIHG W GH

secret by UBVY RROMHID V L' Q F O XJIGUDQYJS teRive ordes, holding hearings in camerg,
seding recor G V2> GU@hining the need for any information related to the trade secret before
DR LQ ARV RWISHBWHRHD/ XW 156 $ ;seealsoNRCP 26(c)(1).

Yet, theredlity is, when it comesto whether the Court shoutl orde the disclosue of the
identity of the Confidential Client(s), and, if so,wha protectionsshoutl be putin place, insufficient
L Q FRDUW ILROY DB OW B X L GVHKEHR X M B/W M IQ BRLQAS explained bdow, it would be
fundamentdly unfair and imprope for the Court to orde the disclosue of the identity of the
Confidentia Client(s) at this time basal purely on unsubstntiated al egations. Rather, the Court
shout allow phased disoovery to pro FHHGW W H/ MY HLUW 30 D LIPWOIDR/ D) Mst Defendants.
Alternaively, to the extent that the Court does not wish to phase discovery, othe options are
available. Lastly, it shout benoted thathis decsion need not be mde at this ealy juncture.

1. The Court should not order at this time the disclosue of the identity of the
Confid ential Cli ent(s).

Plaintiff seeks theimmedide disclosureof the identity of the Confidential Client(s). In fact,
Plaintiff soughtthis rdief through a ex parte motion wel before the opening of discovey.
<MV G H DILM\EIID lean this infomation, it cannotbeignored tha the basis upon

which Plaintiff seeks to discove this confidential information is unsubgantiatel alegaions. For

instane, 30 D LIGK\W Q KHAFO D LR @V KEBHDDWRLQN K'THIND GODVW W BID/ HREBFK L HN

11
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S U MYEDU RISMHW R QDD WY K*i3 6 G YL F ke Complaint at  11). But, basad on publicly
avail able reports, itappears tha the Sparks Polce Department corcluded he opposie

In short,it would be fundamentdly unfar and imprope for Defendants to have to disclosg
confidential information that could be ruinows to their busness based on unsubsintiated
alegaions. fortundely, there are othea options, asliscussd bdow.

2. The Court should order discovey to proceed in phases to test the merit of
3 OQNIIW FO BY. D J DM \@efendants before ordering the disclosue of the
identity of the Confidential Cli ent(s).

Here, one way to bdance the competinginterestsat stakewould beto phasediscovey. See
NRCP 26(d) (providing that 3n the interestsof justice " the Court may order discovey to e useal
in any sequence’). This approah is consstert with NRS 600A.07@4), which envisions the
presevation of confidential informationby Jd]etermining the need for any informationrelated to
the trade secret before alowing discowry, " and NRCP 26(9(1)(G), which instruds courts to
implement measures tolimit the disclosureof confidential information

In situaions of this naure phasal discovey is not unusua Courts regulaly phase
discovey to protect trade secrets and confidential information. For instance, in M-I LLC v. Stelly,
the Southen District of Texas condu¢eddiscovey in 3wo phases.” 733F. Supp.2d 759,800(SD.
Tex. 2010) The Firstphasewas to includediscowery of al mattes pxclusiveof trade secrets. I Id.
After the first phase the defendants were %dlowed to deposecertain M-I enginees in orde to
obtan moredeail as to the trade secret thett at issue “ Id. Following the depostions, ¥he casewas
to proceed to a second round of discovey where frade secret information would be disclosedj]
pursuat to the agreed protedive orde. “ Id. As explained in the case this approach was utilized to
give the defendant the opportuni to contestthe claims and showthat no trade secrets would have
to be disclosed See id; see also Microwave Rsd. Corp. v. Sandes Assos., Inc., 110 F.R.D. 669,

674 (D. Mass.1986) (finding that defore a plaintiff is entitled to the type of broal discovey into a

4 (See Ex. 2 (Gormley Ded.) (auhenticaing Ex. 3); Ex. 3 (Bob Conrad VIDEQO: Private
investigator says tracking Renomayor with GPSunit was pothing personal, fThis Is Reno (Jan. 29, 2023),
avdlabde a https//thisisrenocon’2023/01/videcprivate-investigaor-says-tradking-remno-maya-with-gps
unit-wasnathing-persond/ (last accessed on Febuary 15 2023)) (repating tha the Sparks pdice
determined thatthe GFS devicewasna placed on Raintiff § vehicle ata piivate setting).

12
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defendant § trade secrets, it mustshow tha otherevidene which it has gathered throughdiscovery
provides a subséntia factual basis for its claim ~ and that the plaintiff there failed to make such a
showing; Hendeson v. Prop. & Cas. Ins. Co. of Hartford, No. 2:12-CV-00149KJD, 2012 WL
373033, a *5 (D. Nev. Aug. 28, 2012) (granting motion for discovey to be conduded in phases
where defendant soughtto avoid the potentially needlessdisclosure of confidential information
before dispasitive motions wee decided).

In fact, this approah more closdy alignswith the typical approah of filing a complaint,
performing discovery, and sesking leave to amend to add an additional defendant and/or claims
prior to the deadlineto amendplealings as opposé to the ex parte approach attempted by Plaintiff
here.

Consstentwith the foregoing, the fir st phase of discovey here would fo FX\R GO D L)
claims aganst Defendants and Defendants fdefenses, including how the investigation transpred and
PIOL Q WW\G P D ML IDQ \ Defendants would then have an oppotunity to move for summnary
judgment. If Pl O Q WVO D LB & Q \HWD) B VWD) Q R MY LW)XHPIR) W X GHDRMowing the
first phase thenther is no need for the disclosureof the identity of the Confidential Client(s)
because liability aganst the Confidential Client(s) necessaily depends on the meiit of Plaintiff §
claims aganst Defendants.

If sumnary judgment were denied, then the door would open to the second phase of
discovey: the disclosue of theidentity of the Confidentia Client(s), sulject to proper protections,
DR GHWDIY G Q FROULQU R OO D LIPWWHR UWMDHD Q W\Rdhfidentia Client(s) and other
discovery tha was precluded dueto the limitationsin thefirst phase

3. Alternatively, the Court could classify the Confidential Client(s) DWD3'RH
defendant.

An dternative to phasing discovey would be to orde the disclosureof the identity of the
Confidentia Client(s)under an DARWHCOH HI YR @ G WAL J Q @dl ow discovey to proceed with
the Corfidential Client(s) DV D3'RH G H@ GDWith the oppotunity to further consder the

confidential treatment at a laer date and bdore trid.

13
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This approah would be consstent with establshed precedent. IM]any federa courts,
including the Ninth Circuit, have pemitted paties to proceced anonymoudy when speial
circumstnees justify secrecy. " Does | thru XXIIl v. Advanced Textile Corp., 214 F.3d 1058,1067
(9th Cir. 2000} see also Doe No. 1 v. Wynn Resorts Ltd., No. 219C/01904GMNVCF, 2022 WL
3214651,a *3 (D. Nev. Aug. 9, 2022) In Wynn Resorts, the court explained that sud treatment
seks to balance the need for anonymty against the general presumgion that parties fidertities are
public informationand therisk of unfarnessto the opposng paty and that, giventhis, pseudonymg
are appropiate in three situaions: (1) when identification creates a risk of retaliatory physical or
mentd harm; (2) when anonymty is necessry to presave privacy in a matterof a sensitve and
highly persond naure and (3) when the anonynousparty is compelledto admit his or her intention
to enggein illegd condud, thereby risking ecimind prosecution. 2022 WL 3214651 a *3.

Here, while Defendants are not necessaily in a postion to argue the application of thes
criteria to the Confidential Client(s), it is clear that they could be sdisfied in this case given the
nature of this cae and Plaintiff '§ sttus as tlk current Mayor of Reno.

4, L astly, the Court need not make a decision at this junctur e.

The question at issue requires a ddicate baancing of various important and competing
interests Given these interests and uniqueprocedurd consderations, there is no need to rushthis
decision. Plaintiff is sesking this relief pre-discovery because of subpo@as issual pursiant to an ex
parte motion. Defendants subnit thatit would be appropiate to hold the decision in abeyance until
after resolution of Défendants fmotion to dismssand the paties fRule 16 case conference.

In sum, the identity of the client(s) who hired Defendants to investgae Plaintiff is
confidential and protected information that implicates several competingand important interests
When it comesto whether, when, and how that information shoull be disclosd, the interests of
justice dictatepatience.

7
i
7
I
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V. CONCLUSION

Basal on the foregoing Defendants respectfully request that the Court G@\30 D LIQWV L

Motion to Compel J UDVWHI KD B W&RIX Qrigtibhlfor Protective Order, and issue an order

holding this matier in abeyance and protecting the identity of the client(s) who hired Defendantsto

investgae Haintiff until the mater is consdered furthe.

Pursuant to NRS 239B.030, the undeasignal hereby affirms that this documentdoes not

AFFIRMATION

contain thesodal security numberof any person.

DATED: Februay 16, 2023.

[s/IRyanT. Gormey
Ryan T. Gormley, Esq.
Brittany M. Llewellyn, Esq.

Jondhan J. Whn, Esq.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 Suth Rainbow Blvd., Suite 400
Las Vggas, Nevaca 89118

Attorneys for Defendants
David McNeely and 5Alpha indugries, LLC
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CERTIFICATE OF SERVICE

| hereby certify that on the 16th day of February, 2023, a true and correct copy of the
foregoing D()(1'$ 176 '$9," 0&1((/< $1 $/3+% ,1'865B,(6 //&%
OPPOSTION TO PLAINTI))f6027,21TO COMPEL AND COUNTERMOTION FOR
PROTECTIVE ORDER was eecdronicadly filed and sev HG R QAR XMGEW K U RAX KR X \
eledronic service sysem, unless s&ice by anothermethod isstate or naed, to the following:

Adam Hosme-Henne, Esq.

Chdsea Latino, Esq.

Philip Manndly, Eq.

Jane Sussknd, Esq.

McDondd Carano, LLP

100 W. Liberty St., Tenth Hoor
Reno, NV 89501
ahosnerhenner@mcdoraldcaano.com
clatino@ntdonddcarano.com
pmanndly@mcdon&lcarano.am
jsusskind@malonddcarano.cm
Attorneys for Plaintiff Hillary Sciewe

/s/ Cynthia S. Bowman
An employee of WEINBERG, WHEELER,
HUDGINS, GINN & DIAL, LLC
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EXHIB IT INDEX

Exhibit Desaiption Pag
1 Declaration of David McNeely 2
2 Declaration of Ryan T. Gormley, Esg. 2
3 PDF of Online Article, dated Jauay 29 2023 4

17

91



EXHIBIT 1

EXHIBIT 1

FILED
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9515756 : csulezic

92









EXHIBIT 2

EXHIBIT 2

FILED
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9515756 : csulezic
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Ryan T. Gormley, Esq.

NevadaBar No. 13494
rgormley@wwhgd.com

Brittany M. Llewellyn, Esq.
NevadaBar No. 13527
bllewellyn@wwhgd.com

Jondhan J. Whn, Esq.

NevadaBar No. 12896
jwinn@wwhgd.@m

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 Suth Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

T: (702)938-3838

F: (702)9383864

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, CaseNo. CV22-02015
Dept. No.D15
Plaintiff,
V. DECLARATION OF RYANT.
GORMLEY, ESQ. IN SUPPORT OF
DAVID MCNEELY, anindividual; 5 DEFENDANTS DAVID MCNEELY AND
ALPHA INDUSTRIES LLC, a Nevada 5 ALPHA IND USTRIES, LLC $
limited liabilty compay, and DCESI| OPPOSITION TO PLAINTI FF %
through X and ROES | through X inclusve, | MOTION TO COMPEL AND
COUNTERMOTION FOR PROTECTIVE
Defendants. ORDER

I, RYAN T. GORMLEY, declare as follows:

1. | am over the age of 18, have persond knowledge of the mattes sd forth herein and,
unless othewvise statel, an compeent to testfy to the sane if called uponto do sol am an atorney
licensel to practice law in the Stateof Nevada a patne with Weinberg, Wheeler, Hudgins Gunn
& Dial, LLC, and counsl for Defendants David McNeely and 5 Alpha Industies, LLC (5 Alpha”)
(collectively Defendants”) in this matter | submit this declaration in supportof Defendants

Oppositon to Haintiff § Motion to Compel aad Gountemotion for Protective Order ( Oppositon ).
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2. Attached to the Oppositon as Exhibit 3 is atrue and correct copy of the article thatit
purports to bel accessed and saed thearticle to PDF on February 15, 2023.

3. | declare under pendty of perjury under thelaws of the United States of Amelica and
the Stateof Nevada that he foregoing s trueand correct.

AFFIRMATION

Pursuant to NRS 239B.030, the undesignal hereby affirms that this documentdoes not
contain the sdal security numberof any person.
DATED: Februay 16, 2023.

/s/Ryan T. Gormey
Ryan T. Gormley, Esq.
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EXHIBIT 3

EXHIBIT 3

FILED
Electronically
CV22-02015

2023-02-16 05:30:43 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9515756 : csulezic
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Alicia L. Lerud
1090 Clerk of the Court

Adam Hosmer-Henner (NSBN 12779) Transaction # 9526101 : msalazarperez
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
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HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual

Flaintiffs, Dept. No. 15
V.

DAVID M CNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Newada
limited-liability compary, and DOES 1
through X and ROES hitough X, inclusive,

Defendants.

AMENDE D COMPL AINT
(Jury Trial Dem anded)
(Exempt from Arbitration — N. A.R. 3 — Declaratory Relief, Amount in Contr oversy)

Plaintiffs Hillary Schieve(*Schieve”) and Vaughn Hartgn(*Hartung”) complain and
allege against David McNeely (“McNeely”), 9pgha Industries, LLC (“Rlpha Industries”), and
the unnamed co-defendants (colleelw“Defendants”) as follows:
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NATURE OF THE ACTION

1. In a time & heighterd political tumult, tle recent reslation of Defendants’
actiors still managed to shockdltascience. Private westigator David McNeely, at the request
of a dgill unidentified third paty, sureptitiously instdled sophisticated GPS trackg deviceon
Schieve’s and Hartung’s personahicles, monitoring their @y movement. fiis intrusive
conduct is tortious, improper, andaguivocally barred by &ada law.

2. Defendantsactingin corcert with thid paties, trespassed up®airtiffs’ vehicles
and/or pivate property tanstall the tracking deices and tenreceivedminute-by-minude location
updates, in a continuous vation of their privacy.

3. The surveillance on Schieve continued foleatt several weeks and continued fa
several months on Hartung. During this permfdtime, Defendants captured comprehensiv
information about the most pate cetails of Plaintiffs livessuch as the times and locataf
their visits to &mily members,religious institutions, personand professional associations
and/or medical providers.

4. Defendants published and disseminated, or caused to be published
disseminged, this pivate information such thait is now pulticly availalde to third @rties.

5. As a result of Defendantgonduct, a website now etgsthat shows the public a
map of hundreds of locations vigitey Hartung over a sen-month period.

6. As a result of Defendants’ conduct, pbgtaphs of Schieve were published, 3
were her whereabouts.

7. Schieve and Hartung, as long-gmpublic servants, were dely aware of the rise
in violent attacks on electedfigials across the country. Conseqtlg, the discovery that they
were being tracked caused theavere distress and anxiety.

1
1
1
1
1

117

and




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020

© 00 N oo o b~ wWw N P

N N N N D NN N NDMDDN P P P P P P P P P PP
o N o o A~ W N P O © 0N O o h~ wnN O

8. Schieve, as a female elected official, famatatistically higher likelihoodf ehreats
and harassment accordito a Pinceton Univergy repat, increasingtheharm from Defendats
conductt

9. Defendants’ conduct is especiallynaccetade as Hartag's vehicles were
frequently used by hisife and daughter. ThuBefendants’ conduct nonly invaded Hartung’'s
individual privacy, but also expad his etire family to harm and unwaanted moitoring and
surveillarce.

10. By tracking Plaintiffs, Defendds exposed them and th&milies to an unjustified
and unwarranted risk of harassnt, stalking, and bodily harm.

11. Upon information and belief, Defendants waly installed GPS tracking devices
on Schieve’s and Hartung’s vehiclésit also intalled smilar trackng devices on the vehicles of
multiple aher prominett communitymembes.

PARTIES

12.  Schieve is an individual who is asigent of Washoe County, Nevada, and the

duly-elected mayor afhe City of Reno. Schievhas been elected asriees Mayor three times,
most recetly in 2022.

13. Hartung is an individual whiz a resident of Washdg&ounty, Nevada, and a duly-
elected Wdsoe County Commissner. Hartung has pgeseted Washe County District 4 since
2012 and currently serves as Chdithee Board 6 County Commisioners

14. Defendant McNeely is an individual who ws as a priate investigatoand is a
resident of Washoe County, Nevada.

15. 5 AlphaIndustries is ad&yada company thas registered to do business in Nevad
as a domestic limited-liabilitgompany. Its registered agentligated at 2115 Parkway Drive,

Reno, Nevada 89502.

1 ADL and Princeton’s Bdging Divides Initiatie Release New Report Tracking Threats ar
Harassment Against lcal Officids, ADL and Bridging Divideslinitiative (Oct. 19, 2022),
https://bridgingdivides.princeh.edu/sites/g/files/taqf246/files/documents/THDataset_PressR|
lease_190ct2022.pdf (finding that men officials were targete®l4 times more than men).
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16.  There are ther persons or entities, whethedividuals, corporabns, associations,
or otherwise, who are legaliespnsible fo the acts, missions, circumstances, happenings
and/or the damages or other relief requested isyQbmplant. The true names andgacities &
Does 1 through 10 and Roe Enttiel through 20, inclusive, acarrently unknown to Plaintiffs,
who sue those defendants by such fictitious namkegntiffs intend to amend this @mplant to
insert the proper names of the Doe and Roendefets whersuch nameand capacities become
known to Plaintiffs.

JURISDICTION AND VENUE

17.  This Court has jurisdiction over this action because the events giving rise to
action occurred in Washoe County, Nevada, and Hfaiseek recovery of damages in excess
$15,000.

18.  Venue is proper in thisdlirt under NRRS 13.010.

GENERAL ALLEGATIONS

19. McNeely and 5 Alpha Industige acting on behalf of a ggently unidentified third
party, trespassed on Schieve’s araittthg’s vehiclesand/or private property in order to instal
sophisticated GPS tracking devices on their paisgghicles, without theconsent or knowledge.

20. The GPS trackingdevces transmitted onstant signals ofPlaintiffs’ exact
locations, regardless of whether the wéhivas on public gorivate property.

21.  This information was also usedpbotograph and/or surveil Plaintiffs.

22.  Schieve only discovered her GPS tracking device by chance when a mec
noticed it vhile working on Stieve’s personal vehicle.

23. The trackig and sweillance & Schieve caused her, as it would cause an
reasonable person, significant fead distress. The tracking asurveillance has caused Schiev
to alter her life and routine based on the addal risks Defendants’ actions have created.

24. Hartung only discovered that GPS traukidevices had been placed on hi
vehicle(s) after being apprisefl media and public-records repotteat showed # locations of
the vehicle(s) at his personal residemnd other identifiable locations.
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25. Hartung’s tracked vehicle(s) were dugently used by his wife and daughter
including on trips where Hartung was not in trehicle. The location data Defendants obtaing
included pivate and cohdertial locationsvisited by Hartung’samily members.

26.  The tracking and surveillance of Hartung and his family caused them, as it w
cause any reasonable person, significant fedr distress. The trackingnd surveillance has
caused Hartung and his family #iter their lives and routinesased on the additional risks|
Defendants’ actions have created.

27. The United StateSupreme Courtdid that the “Government’snstallation of a
GPS device on a target’s vehicle, and its useatfdlvice to monitor #hvehicle’s movements,
constitutes a ‘search.United States v. JongS65 U.S. 400, 404 (2012)\{ Justices concluding
that privacy concerns woulk raised by GPS tracking).

28. In a concurrence inJones Justie Sotomayp spedically wrote: “In cass
involving even short-term moniterg, some unique attributes of GBurveillance relevant to the
Katzanalysis will require particular attéon. GPSmonitoring generates a precise eprehense

record of a person’s public movements that reflegteath of detail about her familigpolitical,

professional, religious, and sexual associatidihg. at 415 (8tomayor, J., concurring) (emphasis

added).

29. The District of Nevada expility held tha the instdlation of a GPS tracke
implicates the tort binvasion of pivacy. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc
No. 2:17-cv-01788-JAD-PAL, 2018 WL 63087%t,*8—9 (D. Nev. Dec. 3, 2018). Ringelberg
the plaintiff pleaded a claim fanvasion of privacy based on ajlgtions that, among other things
a trachkng device was placed on his cht. The district court rejecteithe defense’s argumentth
plaintiff “had no reasonable expatibn of privacy on the public qrivate streetée traveled 0
in his driveway” and held that there was no b&sigrant ssmmay judgmentagainst plaintiff on
the privacy claimld.

30. Based on the foregoing factdamitiffs are eritled to the relief set foh below.
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FIRST CAUSE OF ACTION
(Invasion of Privacy — Intrusion upon Seclusion)

31. Plaintiffs incorporde the allegéions contained in the preceding and following
paragraphs as if s&irth verbatim herein.

32. Plaintiffs had an objectivena subjective expectation of privacy in the informatio
Defendants obtained, including tbanot limited to their locatios, their activities, and the
movement of their personal vehicles.

33.  Plaintiffs did not consertb Defen@nts’ adions.

34. Defendants’ disclosure of the privatéarmation obtained fnm the GPS tracking
devices was offensive and objectable to a reamable person.

35. The disclosed informatiowas not public and was noépable d determination
from public sources.

36. As a direct and proximate result of Deflants’ actions, Plaintiffs have bee

damaged in excess of $15,000.00 &ade suffered anguish andstiess. Defendants’ action

entailed oppression, fraud, or ne@iwarranting the imposition ekemplary and punitive damagess.

37. It has ben necessy for Plairtiffs to retan attaneys to bing this Canplant.
Accordingly, Plaintiffs are entitled to recoverein reasondle attorneis fees and csts incured
herein.

SECOND CAUSE OFACTION
(Invasion of Privacy — PublicDisclosure of Private Facts)

38. Plaintiffs incorporde the allegdéions contained in the preceding and followin
paragraphs as if strth verbatim heein.

39. Plaintiffs had an objectivend subjective expectation of privacy in the informatio
Defendants obtained, including their locdions, thér activities,and the mosment of ther
personal vehicles.

40.  Plaintiffs did not conserib Defend@nts’ adions.
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41. Defendants published or caused to jeblished private information about
Plaintiffs, including but not limitedo their locdions, their actiities, ar the movement of tle
persond vehicles

42.  No legitimae public inteest was &ved by having these private facts disclosed.

43. Defendants’ disclosure of the privatéarmation obtained fnm the GPS tracking
device was offensive and objectitmeto a reasonable person.

44.  The disclosed informatiowas not public and was noépable d determination
from public sources.

45. As a reslt of Deferdants’ sureillance d Plairtiffs, private informaion
concerning Plaintiffs has been published publisig)uding but not limitedo photographs, the
locations oftheir and their fanily’s trips, andother locéions such s religous institdions,
personal and professional associagioand/or medal providers.

46. As a direct and proximate result of Deflants’ actions, Plaintiffs have bee
damaged in excess of $15,000.00 &ade suffered anguish andstiess. Defendants’ action
entailed oppression, fraud, or n@iwarranting the imposition ekemplary and punitive damage

47. It has ben necessy for Plairtiffs to retén attaneys to bing this Canplant.
Accordingly, Plaintiffs are entitled to recoverein reasondle attorneis fees and csts incured
herein.

THIRD CAUSE OF ACTION
(Violation of NRS Chapter 200, Anti-Doxxing)

48.  Plaintiffs incorporde tre allegéions contained in the preceding and followin
paragraphs as if stdrth verbatim heein.

49. Defendants obtained and sdeninated grsonal idenifying information and
sensitive information about Plaintiffs inolation of NRS Chapte200 and AB 296 (2021).

50. The information Defendants obtained uméd non-public information concernin
Plaintiffs’ lives, ther activities, thdr transations, and the trips to locaions sich & religious
institutions, personal and professionss@ciations, and/anedical providers.

51. Plaintiffs did not consertb Defendnts’ adions.
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52. Defendants intended to cause harm to Rfésrand knew or recklessly disregarde
the reasonable likelihood that the disseminatioRlaintiffs’ location coudl lead to death, bodily
injury, harassment, stalking, financiak or a substantilife disruption.

53. The dissemination of the informatioBefendants obtained would cause
reasonable person to fear death, bodily injury,ssarent, stalking, financilss, or a substantial
life disruption.

54.  The infaomation Defendants olbained did idertify and could be u=d to icentify and
track Rairtiffs.

55.  No justification or privileggrotects Defendants’ conduct.

56. Defendants’ failure to exercise reasomatéhre was the acuand proximate cae
of Plaintiffs’ injuries, damages, atasses, which are in excess of $15,000.00.

57. It has ben necessy for Plairtiffs to retain #orneys to bring s Complant.
Accordingly, Plaintiffs are entitled to recovéhneir reasondle attorneis fees and csts incured
herein.

FOURTH CAUSE OF ACTION
(Negligence)

58.  Plaintiffs incorporde the allegdéions contained in the preceding and following
paragraphs as if s&irth verbatim herein.

59. McNeely and 5 Alpha Industries had a duty to exercise reasonable care in ag
a privae investigator in compliance with Nevadaw.

60. Defendants had a duty to pesv foreseable larm to Phintiffs, but by placing the
GPS tracking devices on Plaintifigehicles, Defendants breachedbtduty and exposed Plaintiff
to a serious risk of harm.

61. McNeely and 5 Alpha Industisehad a special relationshipth Plaintiffs by taking
the affirmative act btracking their personal vehicles.

62. McNeely and 5 Alpha Industries had asjal relationship with the unnamed c
defendants by virtue of beingrad toperform taks for trem.
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63. Defendants violated or consgd to violate multiple Newda statutes including NRS$
200.575, NRS 199.300, and others.

64. Defendants used electromeans to publish, display, distribute information in a
manner that substaniia increased tle riskof harm or violene to Plaintiffs.

65. Defendants are jointly and sesity liable to Plaintifs.

66. Defendants’ failure to exercise reasomatére was the a@uand proximate cae
of Plaintiffs’ injuries, damages, ahasses, which are in excess of $15,000.00.

67. It has ben necessy for Plairtiffs to retain #orneys to bring s Complant.
Accordingly, Plaintiffs are entitled to recovéhneir reasondle attorneis fees and csts incured
herein.

FIFTH CAUSE OF ACTION
(Trespass)

68. Plaintiffs incorporde the allegdéions contained in the preceding and followin
paragraphs as if stirth verbatim heein.

69. Plaintiffs were the lawful owner of thevehicles and the private property on whi
they were stored.

70. Defendantdntertiondly enteed on Plaintiffs’ vehiclesand/or private property tq
place a GPS traghkg device on Plaintiffs’ vieicles or caused this tellone.

71. Defendants caused actual or nomigi@iage to Plaintiffs’ property.

72. Defendants’ actions entailed oppressioaid, or malice warranting the impositign

of exemplary and punitive damages.

73. It has ben necessy for Plairtiffs to retain #orneys to bring tis Complant.
Accordingly, Plaintiffs are entitled to recovéhneir reasondle attorneis fees and csts incured
herein.

SIXTH CAUSE OF ACTION
(Civil Conspiracy)
74.  Plaintiffs incorporde the allegdéions contained in the preceding and followin

paragraphs as if st&irth verbatim herein.
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75. Defendants purposefully and n@atiusly acted inconcert vith each other, and with
others, to invade the privacy of Plaintiffs.

76. Defendants purposefully and malicgdy intended to harm Plaintiffs.

77.  Through their concerted actidbefendants caused damagePlaintiffs as set forth
by all the facts agated herein.

78.  Plaintiffs have sustainedhd will continue to suffedamages in excess of $15,000.
as a direct and proximate rétsof Defendants’ conspiracy.

79. Plaintiffs are entitled texemplary and punitive damages a result of Bfendants’
oppression, fraud, or malice.

SEVENTH CAUSE OF ACTION
(Aiding and Abetting)

80. Plaintiffs incorporde the allegdéions contained in the preceding and following
paragraphs as if stirth verbatim herein.

81. Defendantsand each of them, were awanf the conduct against Plaintiffs ar
actively or passively participad in the conduct by aiding one orore of the other named d

unnamed Defendants.

d

=

82. Defendants substantiallyssisted one another to accomplish the wrongful acts

committed against Pldiffs.

83. Defendants, and each of them, were awatbe@tonduct and intapns of the other
Defendants.

84.  Through their concerted actiodbefendants caused damagePlaintiffs as set forth
by all the facts agated herein.

85.  Plaintiffs have sustainechd will continue to suffedamages in excess of $15,000.
as a direct and proximate resoftDefendants’ aiding and abetting.

86. Plaintiffs are entitled texemplary and punitive damages a result of Efendants’
oppression, fraud, or malice.
1
1
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EIGHTH CAUSE OF ACTION
(Declaratory Relief)

87. Plaintiffs incorporde the allegéions contained in the preceding and following
paragraphs as if s&irth verbatim herein.

88.  Ajusticiable controvesy exists letween Plaitiff sand Defedants.

89. Defendants have taken the position ttieir actions were lawful and may be
repeated at any time.

90. Plaintiffs assert that Defendants’ nouct was tortious under Nevada law an
specifically in violationof NRS 200.575, NRS 200.610-690, NBR®.300, and the provisions of
AB 296.

91. Plaintiffs’ interess ae alverse to Dendansg interests in tts dispute and are ripe
for judicial detemination.

92. Plaintiffs are entitled to pudicial determination thddefendants’ conduct violates
Nevada law and the Nevadttutes identified in this Comiaint.

WHEREFORE, Plaintiffs rgues rdief as fdlows:

1. For judgment in favor of Plaiifts and against Defendants;

2. For prelimirary and pemanent injunctive relief

3. For declaratory relief;

4, For damages in an amount in exces$1,000.00 for each caasf action to be

detemined at trig
5. For exemplary and pitive damags in anamount no lesshan three times the
amount awarded to Plaintiffer compensatory damages;

6. For pre-judgment and post-judgmemierest as provided by law;

7. For an award of attaey’s feesandcostsasspecial damages iccadance with
evidence;
8. For an award of Plaintiffstosts, disbursements, antoeney’s feesincurredin

this action; and
9. For such othr and futher relief asthe Court maydeemjust and proper.

11
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AFFIRM ATION PURSUANT TO NRS 239B30D

The undersigned does hereby affirm that thisiduent does not contain the social securit

number of any person.

Dated: February 23, 2023

McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | herebgrtify that | am an enmpyee of McCDONALD CARANO
LLP and that on February 23, 2023, | electronictlidd the foregoing with the Clerk of the Court

by using thee-flex filing system which seed all parties of reord electraically.

/sl Pamela Miller
An employee of McDonald Carano LLP

4890-5187-3874, v. 5
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FILED
Electronically
CV22-02015

2023-02-23 07:54:25 PM

3795 Alicia L. Lerud
Adam Hosmer-Henner (NSBN 12779) Clerk of the Court
Chelsea Latino (NSBN 14227) Transaction # 9526105

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@ncdonaldcarano.com

Counsel for Plaintiffs
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY O F WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual
Dept. No. 15
Raintiffs,

V.

DAVID M CNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Newada
limited-liability compary, and DOES 1
through X and ROES htough X, inclusive,

Defendants.

REPLY IN SUPPORT OF MOTION TO COMPEL

(ORAL ARGUMENT REQUESED)
l. INTRODUCTION
There is a fair amount of hyposyi in Defendants’ currentferts to protect the privacy
and identity of their clietwhen contrasted wittheir lack of concern for Plaintiffs’ privacy, which

was obliterated when Defendanatioudy survelled them using sophisticated GPS device

Defendants incorrectly claim thatetliuse ofthe device[s]” was not prohibited by Nevada law.

Opp’n 2. While Nevada, unlike six other statese, e.g.Cal. Pen. Code § 637.7, has not enactg

a specific criminal statute prasbing electronic tracking, thanauthorized use of a tracking

U7
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device on a vehicle belonging toadher is prohibited by numeroawil statues and common law
tortsandhasbeen for yearRingelberg v. Vanguard Integrity Pros.-Nevada, Jido. 2:17-CV-
01788-JAD-PAL, 2018 WL 6308737, at *8-9 (D. Nev.dD8, 2018). And while Defendants
attempt to frame #use of such deses as aautine practice by privatewvestigatorsPlaintiffs
antidpate ttat dicovery will show that otler private investigators tued down the exact same
request to which Defendants acquiesced.

Plaintiffs ale soldy se&king the idetity of Defendants’ client so @t this indivdual or
entity can be joined as a&fdndar in this ation. Defendans’ Oppositionto the Motion to Compel
does not seously dispute thePlaintiffs areentitledto know the idetity of theindividual orertity
that hired Defendda to place the tracking devicésdeed, any other conclusion would mean th
Defendants “privilege” was so alsute that atortfease and co-defetleant could escape civil
liability entirely by acting througla private investigator. No cdunas reached ith conclusion.
Instead, Dedndants askhis Court to waste itime and esources orone or more cirdtous
procedural routes that would ultimately arri@ethe same place and accomplish nothing mag
than delay in derogation of NRCP 1.

This case is already delayed due to Defendaistruction. In additin to serice issues,
changes of counsel, and requéstsextension, their now-mootedotion to Strikeand Motion to
Dismis€ sought to strike the alleg®n that “Defndants not only installed GPS tracking devicd
on Schievks vehicle bu dso instdled similartracking avices on the ehicles of mutiple aher
promirent commuity members. Mot. 4 (claiming tha “Plaintiff provides no fact-tsad
allegations in support of this statement” and thiaerves no purpose but to inflame”). Since tha
Motion, County Commissioner Vaughtartung has joined this acticas a co-plaintiff and an

additional victim of Defendast tracking, both evidencing ¢h previous allegation and

The unauthorized ettronic tracking devicesiowever, may be unldul under other criminal
statutes covering stalking orfagsment such as NRS 200.571-601.

2 Plaintiffs’ Amended Complaint filed on Felary 23, 2023 to include Vaughn Hartung as a ¢
plaintiff, in accordame with NRCP 15, mooted thided Motion to Strike and Motion to Dismiss.
While the initial plaintiff, Hillary Schieve, fied the instant Motion to Compel, pl&fh Vaughn
Hartung now joins in it as well.

At

1
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diminishing the creitility of Defendants’ litigation positions As a result of Defend#si curert
intransigewe, futher anendmen will also berequired toname their clienasa o-defendnt.
There is no doubt though that thistswill progress as not only hatke causes of action asserte
by Plaintiffs already been validated in Neva&angelberg 2018 WL 6308737 at *8-9, but
Defendants’ Motion to Dismiss onbhallenged half of the causefaction asserted by Plainsff
in any event.

Substantively, Defendants’ retane to disdosing their client is unwarranted. There
simply is not a privaténvestigator — client wilege under Nevada lavbeChant v. Statel16
Nev. 918, 926-27, 10 P.3d 108, 113 (208@g also Ubiquiti Networkbjc. v. Kozumi USA Corp.
295 F.R.D. 517, 522 (N.D. Fla. 2013) (disclaiming #xistence of a federal common law privat|
investigator privilege: “no paythas cited a case that hascaognized a privat investigator
privilege as a federal commomlarivilege and no case has bdeand”). The Nevada Supreme
Court confirmed this in a binding precedentiatid®n by rejecting the vempterpetation of NRS
Chapter 648 that Defendamniew attempt to rely upoeChant 116 Nev. at 926-27 (adopting
the reasoning from other juristimns to hold that NRS 648.200 wamot intended to hamper the
admiristration of justice but simyp to provide for the licensing amegulation of private detectives
and to protect them . . . frofaithless emplgees”) (inernal quotations omitted). In fact,
Defendants do not offer a single Nevada casegmizing, adopting, or enforcing any sort of
private investigator — client privilege.

Plaintiffs seek only the identityf a co-defendant, but Defendama\e asserted tht this
datum is a trade secret. Opp’'nThe declaration provided by McNgedtates that “to the best of
my recollection, | acted consistent with thesecptgions to maintain theonfidentiality of the
client(s)’ identity.” Opp’n Ex. 1, § 10Crucially, Md\eely des not een venture totate that the
identity of hs client is onfidertial. To the extenthat the idatity of McNeely’s dient is in fact
already known to otherthe potential consequences of ntaining made-for-litigation positions
without factual support arserious. But even assuming that ithentity of Defendants’ client is
confidential and that it is a prectable trade secret, the cotreamework for the Court is under

SRCR 3 as Defendants’ relief wdulequire redaction or sealingéarly every future document

[¢7]
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in this action. If the Cout findstha there ae compelling circunstarces denonstating that pivacy
or “intellectual proprietary oproperty interests such as ade secrets” outweigh the public’s
interest in access to thecout recod, thenthe remedyfor Defendard and theunramed co-
defendant is to file a motion s®al or redact the ad records. SRCR 3(4)(g). Notably, Defendant
fail to identify even a single authtyr supporting this proedural approach.

Defendants ask this Court to delay the disclostitear client as tlere is “no rush.” Opp’n
2. This casd apprach is inconistent with the very real rigs Plainiffs face from potentially
having an unidentified individual continue to seihthem ax violate ther privacy. There is now
a map on the internet of hundreds of locatieisted by Plaintiff Hartung and tracked by
Defendants over a seven-month pdriAm. Compl. 1 5. There is thagressing need to identify
this individual or entity angossibly move for an injunctioor other emergency relief. The
procedural delays requested Dgfendants, such as progressiogsummay judgment agang
Defendants before the unidentified client igewrought into the litigation or phased discovery
do not promote the just and speedy dispositiaisfaction. NRCP 1. Rintiffs are not required
to pursue their claims against McNeely and 5 Alpttustries before they naue the unidentified
client for the sameset d clams, induding fa civil conspiracy. As theres no basis or authority
supporting Defendants’ position, thizourt should grant the Main to Compel ath allow this
action to move forward.

Il ARGUMENT

A. The Requested Discovery Does Not Dempel on the Resolution of Claims
against Defendants.

As a preliminary matter, Defendants seem ke the position that th case should proceed
to judgment before Plaintiffs @arpermitted to includa co-defendant. Opp’n 13 (“If Plaintiff's
claims against Defendants cansotvive summary judgment follomg the first phae, then there
is no need for the disdare of the identity ofhe Confidential Cliet(s) because liabty agang
the Confidatial Client(s) neessaily dependson the merit of Plaintifs claims agaig
Defendants.”). No authority is @vided for this position, whicls absurd. First, Defendants’

liability may be established through discovémym the client and preventing this discovery tq

(7]
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even take lace is ujustified. Seond, the client’s liabilitymay be seprate anddistinct from
Defendants’ liability, but there will be no oppanity to test this atent identification and
discovery.

In any event, Defendants have effectivebnceded that Plaintiffsclaims are validly
pleaded by only moving to dismigsur of the eipt claims aserted Defs’ Mot. to Stike and Md.
to Dismiss. While Defedants argughat publity available reports show that Defendants did npt
trespass onchieve’s private property, regardlessadfere the vehcle was peked wherthe devce

was installed, Defendants forget thia vehicle itself iprivate property thahey trespassed upon.

11%

Opp’'n 11-12. Although Plaintiffs filed an Amendé&bmplaint, if they had not, then the cas
would have proceeded to discovery and the same would have ragibeen presnted to the
Court. There is no practical reason to wait fa iésoldion of any of the currdrclams as the

identity of the client will be pa of the lawsuit at some point.

B. The Nevada Supreme Court Has Already Rejected Defendants’
Interpretation of NRS 648.200.

Nevada’s privilege law does not recognize aagavinvestigator — int relationship or
protect communicationdbetween a private investigat@and client as privileged. Instead,
information acquired by a private investigat®only subject to NRS 648.200, which was “not
intended to hamper the adnstmation of justie but simply to provide for the licensing ang
regulation of private detectives and tofect them . . . from faithless employe@&2Chant, 116
Nev. at 927 (quotind\ttorney Geneal v. Pelldier, 240 Mass. 264, 134 N.E. 407, 418 (1922)).
Defendants appear to misre@dChantby first acknowledging that e Nevada Supreme Court
already héd tha suchinformaion could be discoverable pursudnta court order,” but then
asking this Court to “aaclude tlat NRS 648.200 protectsethdenity of the clien(s) that hired
Defendants to investigatPlaintiff.” Opp’n 7-8 DeChantdoes not recognize the existenceny
private investigaor — client privilege tha would prevent disclosuref documents in legal
proceedhgs.

As the Nevada Supreme Court has emsptesl, and Defendants ignore, NRS 648.200

contairs a clear excedpon allowing private inestigators to disdose inbrmation as required by
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law. DeChant 116 Nev. at 926-27, 10 P.3d at 113iffg NRS 648.200 and emphasizing thg

117

exception language). TH@eChantCourt relied on this exception t@nclude that a district court
can “comgl disclosue of documets in possession of a private irstgaor tha are relevart to
trial and not covered by any other privilegkl” Without any Nevada dloority, Defendants turn
to other jurislictions that ado do not support &ir position.

Defendants cite a Miégan case aalyzing a satute that, unlike Nevada'’s, expressly deems
communcations between a privataviestigator and client “privilegkwith the same authority and
dignity as are other piileged conmunications.’Ravary v. Reed415 N.W.2d 240, 243 (Mich.
App. 1987) (relying on the Legislatis “express extension” of pilege to “construe the scope
of this privilege by analogto the attorney-client privilege”). This not a “similarstatute[ ]” to
Nevada’s, primarily because Nevada law does exterd the attoney-client pivilege to
communcations between a privatevestigator and itglient. Opp’n at 6. Neada’s controlling
authority reaches the agt opposite conclusiolkeeDeChant 116 Nev. at 926-27, 10 P.3d af
113. Further, subsequent Migan decisions interpretinBavary even confirm that the result
would be the same indhjurisdiction. Tezak v. Huntington Rsch. Assocs.,,th. 215490, 2001
WL 672154, at *2 (Mich. Ct. App. May 15, 2001) (“Fexample, if an employee of defendant
revealed that he placed a tracking device on pl&htar, it does not appe#rnat the contents of
his communications with theieht would be revealed.”)

Relying on the “plain language ofR$ 648.200,'Defendants argue thtte identity of a
private investigator’'s client is confidéal information under NRS 648.200 even though the
statute does not defineetlhem “information” to includetheidentity of a cliert anddoes not us
the word “confidential” at all. Defendants’ impretative leap is not supported by any lega
authority, and it is céainly not supported by the stié’s plain language. NRS 648.200'’s plaif

language provides only that it is unlawful tbvulge information acquired by a prieat

—

investigator, except as required by law, as autkdrby the employer, or as authorized by a client.
Deeming an act “unlawfu is not the same asdopting a privilege ostatutorily defining
information as confidential. Furthelpecause th statute vides at least tke exeptiors for

disclosure (as required by law, asthorized bythe emplogr, and as authorized laycliern), it
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cannot reasonably be construed in the samedigttie attorney-client prlege— a privilege that
can be waived only by the client.

Even if ths privilege «isted and were tbe construed similarly to the att@y-client
privilege, it still would not pract the dislosure of theidentity of the cliert. Defendants taim
that it is “ommon sers’ that the dient is senstive informaion tha would be covered by the
(non-existent) privilege. Opp’n 7. YAIRS 648.20@nly covers “information acquired by him or
her except at the direction thfe enployer a dient for whom the infomation was olbained” and

the icentity of the client is noinformation “acaired” by tre private inwestigator or acquired fo

the client. Farther, the case Yacompels the opposite conclusi@ee, e.g., Exobox Techs. Corp.

v. Tsambis No. 2:14-CV-501-RFB-VCF, 2014 WHK987903, at *4 (D. Ne Oct. 7, 2014)
(recognzing the “generhrule is thaidentity of an attorey’s clientsis not a matter within
attaney-dient privilege”). Thus, eva if there were a prillege and even if this pvilege appliel
to these mcumstames, it still would not prot# the disclsure of the idemity of a client becaus
this identity is not pa of a conficential canmunication letween the t¢ient and the inestigator.

C. NRS 49.325 Does Not Protect the éhtity of a Single Client.

The distintion between a list oflients and the idntity of a single client appears to be los
on Defendants. To this point, Def#ants’ cite two cases that adds lists—not the identity of a
single client—to prove that the subpoenaed infdram is protected tradsecret iformation.
Opp’n at 15 (arguing that “clietlists constute trade seets”); seee.g, Fred Siegel Co., L.P.A.
v. Arter & Hadden 707 N.E.2d 853, 862 (Ohio 1999) (adshieg a 63-page client lisgtadiology
Servs., P.C. v. Hallr80 N.W.2d 17, 26 (Neb. 2010) (addressangst of hospitatlients and the
city where each hogjal was located). Plaintiffsited seweral cags that directlyaddresshis
difference and conclude that ikd a compehensive client list that has been compiled over 3

period of time, the identity of a single client is aqgirotected trade secrbtot. at 5-6. Defendants’

only response is that these cases “do moicern the unique relationship between a private

investigator and client.” Opp’h0. The nature of the relationsHias no bearing on the trade secrg
analysis under NRS 49.325. Furthiye “unique relationship” betweenprivate invetigator and

1
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client does ot make the cliert’s idertity any moe valuable, especidly as this relatioship is not
recognized in Nevada asntaining any privilege.

The Nevada Supreme Court clgahkld that “not every custaen and pricing list will be

protected as trade secret.Frantz v. Johnsgnl16 Nev. 455, 467, 999 P.2d 351, 359 (200Q).

Defendants fail to respond to Ritiffs’ arguments tha the idenity of a single customer in ta
private-investigator industry cannot be a &askcret aevery indvidual in Nevada coul
potentially ke a custoner. Defendats did not argue that they spemy resources developing thig
client, tha there is spafic value in this dient, or that they would evdrave any repeat business
from this client. Defendants do not provide anyhauty from any jurisdction that the identity of
a single customer of a private intigator is a protectable trade secret.

Because Defendantse unable taite any cadaw or legal authoritythat categazes a
single client as protected trade secret inforamtihey focus on the “melimportant| ]” argument
that revaling ther client’s idertity will be “ruinous to 5 Alpla’s business and McNeely’s private
investigation practice.”Opp’n 9. Despite the dgproclaimed importance ahis agument, tke
only support Defendants provide is a conclusaoayeshent in McNeely’setlaration proclaiming
that he and 5 Alpha Industries flifface signficant negatie busiress repercussions in therfo
of losing current clients and gy unable to obtain new clientshich would be ruinous for 5
Alpha and my practice as a private investigdt@pp’n at Ex. 1, § 11. He provides no specifi
examples of clientthreateningo leave, no details explaininghy Defendants would be unable
to obtain new clients, and no egitte suggesting that thdge outcome is even probable. As thg
parties resisting discovery, Defgants “bear[ | the burden of shimg why that discovery should
not be pemitted “ and must do so Bgpecifically detaling” their ojections. V5 Tecls. v. Switch,
Ltd., Case No.: 2:17-cv-02349-KJD-NJB34 F.R.D. 306, 309 (D. Nev. 2018ge also E.E.O.C.
v. Caesars Ent237 F.R.D. 428, 432 (D. Nev. 2006) (explagihat arguments against discover
must be supported by “specificarples and articulated reasoniphdefendants’ conclusory and
speculative statemefalls shat of satisfying this burden.

Importantly, Defendants confuse the identityao€liert with the harm ceated fom the

disclosue d a clien. When asserting a tradecsd, it is not the efect on general markgdace

b
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standing or reputation that matters. It is the infation itséf, here the idntity of theclient, tha
is the trade secret. Thus, thisuEt cannot consider the effect Befendants of being known as g
party that dscloses “trad secrets.”

D. Defendants’ Proposed Protections are Unnecessary and Unworkable.

First, Ddendants ak the Court to pt in place certain praedions to preect the identity b
the client. There is no jstification for these meases in tle first dace. But even assuming tha
thereis a bais toproted theidertity of the client, the relief requested [yefendants is to redact
or seal mosof this action as nearly evergocument will contain th@ame of thecurrerly
unidentified co-defendant. Theasdards for such relief areithin SRCR 3(4) and Defendants
have not addressed these stanslardestablished that reliefugarraried The Motian to Compel
seeks th diglosureof the idertity of the clieth ard so the first step nat beto orde this disclosue.

If Defendants havetandng and wis to corceal the iéntity of ths cliert, then they must follow
proper procedure and make a motion tal se redact pursuant to SRCR4R

Second, Defendants ask this Court to ordeased discovery. As argued above, thjs
procedure would be absurd. The Texas @iy cited by Defendants shows exactly why
Defendants’ requested procedure is incorreddnLLC v. Stelly the court held: “The merits of
M-I's claims can form no basis for the Coundscisions at this phase. Rather, all it can do, apd
indeed what it is bound to do, is monitor the pleadang$evidentiary standards to ensure that the
case poceed in a way tht prdects all paies’ rights.” 733 F.Supp. 2d 759, 805 (S.D. Tex. 2010),
Here, the Court is rotasked with talng a preliminary peek at the meritsr caddresing
Defendants’ defenses. InsteadaiRtiffs have poperly requested limitediscovery in order to
progress the case and hame a co-defendant. Noraytrequires Plaintiffs to prevail on summary
judgment against some defendants in order tdacidiscovery and prosecute their claims against
other defendants. Such a holding cbeffectiely allow a private inwestigator to sheld their client
from litigation.

Finally, Defendants ask the Court to comsidetting the client proceed as a “Doe
Defendant.” This request should be made byctlent themselves as Defendants recognize. Blut

the case laveited by Defendants doe®t remotely suppotthis situationDoes | tiru XXIII v.
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Advanced Textile Corp214 F.3d 1058, 1070 (9th Cir. 2000) added situations where plaintiffs
faced termination or deportationdaconsiderectase law involving dhld plaintiffs and where
there was a risk of retaliatory phyal or mental harmThe present situation, where a client pai
a private inestigator to spy on elected officialdpes not warrant any spaktprotections for the

unidentified co-defendant.

E. Defendants Fail to Respond to Riintiff's Argument That Concealing the
Identity of Their Client Would Work Injustice.

As argued in the Motion to Compel and unrebutted by Defendants, Nevada law dog
protect a trade secret if theiyplege would “caoceal fraud orthewise work inustice.” NRS
49.325(1). [@fendants do not responal and therefore concede, taigument. DCR 13(3). Absent
the identity of the unidentified edefendant, Plaintiffs cannot obtain a fair resolution of the laws
or pursue any claims against tiparty. For this reason alonegtMotion to Compel should be
granted.

1. CONCLUSION

For all of the above reasorthjs Court should compel NNeely and 5 Alpha Industries,
LLC to produce documents sufficient to identifg ihdividual(s) or entity/entities who hired thenj
to surveil Schieve andadfung.

AFFIRM ATION PURSUANT TO NRS 239B.30

The undersigned does hereby affirm that thisiduent does not contain the social securi

number of any person.

Dated: February 23, 2023
McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, dth Floor
Reno, Nevada 89501

Counsel for Plaintiffs

|®X
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | herebgrtify that | am an enlpyee of McCDONALD CARANO
LLP and that on February 23, 2023, | electroniciilid the foregoing with the Clerk of the Courf]

by using thee-flex filing system which seed all parties of r@rd electraically.

/s/Pamela Miller
An employee of McDonald Carano LLP

4855-1176-0466, v. 3
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FILED
Electronically

CVv22-02015
2023-02-28 08:20:48
Alicia L. Lerud
Clerk of the Court
Transaction # 95317
IN THESECOND JUDICIAL DISTRICT COURT OF THESTATE OF NEVADA
INAND FOR THE COUNTY OF WASHOE
HILLARY SCHIEVE, an individu al,
VAUGHN HARTUNG, an individual, CASENO.. CV22-02015
Plaintiffs, DEPT.NO.: 15
V.
DAVID MCNEELY, anindividual, 5
ALPHA INDUSTRIES LLC, aNevada
Limited-liability company, and DOES1
Through X and ROES1 through X, inclusive, ORDER REFERRING
MOTION TO THE
Defendants. DISCOVERY COMMISSIONER

68

/

Plaintiff Hillary Schieve's motion to compel filed February 2,2023,is referred to
Commissioner Ayers for substantive analysis and recommendation. SeeNRCP 16.1(d);
WDCR 24.

IT IS SO ORDERED.

DATED this  Wdéy of February 2023.

DAVID HARDY
District Judge
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CERTIFICATE OF ELECTRONIC SERVICE

| hereby certify that | am an employee of the Second Judicial District Court of the
Sate of Nevada, in and for the County of Washoe; that on the 28th day of February,
2023 | electronically filed the foregoing with the Clerk of the Court by using the ECF

system which will send a notice of electronic filin g to the following:

JANE SUSSKIND, ESQ.
JONATHAN WINN, ESQ.
BRITTANY LLEWELLYN, ESQ.
ADAM HOSMER-HENNER, ESQ.
PHILIP MANNELLY, EQ.

RYAN GORMLEY, EQ.
CHELSEA LATINO, EQ.

Carrie Lipparelli
Judicial A ssistant
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FILED
Electronically

CV22-02015
2023-03-02 05:03:40 PM
2650 Alicia L. Lerud
Adam Hosmer-Henner (NSBN 12779) Clerk of the Court

Chelsea Latino (NSBN 14227) Transaction # 9538730 : sacordag

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
Jsusskind@ncdonaldcarano.com

Counsel for Plaintiffs
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual
Dept. No. 15
Haintiffs,

V.
DAVID M CNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Newada
limited-liability compary, and DOES 1
through X and ROES hitough X, inclusive,

Defendants.

OPPOSITION TO COUNTERM OTION FOR PROTECTIVE ORDER

Plaintiffs Hillary Schieveand Vaughn Hartung, by and thugh their counsel of record,
respond to the Countermotion for Protectived€r purportedly filed by Defendants David
McNeely and 5 Alpha Industries, LLC (“McNeelgt “Defendants”) orirebruary 16, 2023. This
Opposition is made puant toWDCR 10(3)(a)WDCR 12(6), and NRCP 26 and 45 anbased
upon the attached memorandum of p®end authoritieghe pleadings and papers on file hereir
and any oral argument ent@ned by the Court.
I
I
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l. INTRODUCTION

This Opposition is unnecessary agfédhdans did not properly file a Countermotion for
Protective Order. However, Defdants recethy took the positiorthat they were awaitingn
opposition to the Coutermotion prior to the sbeduling of an ml argumen in front of
Commissoner Ayres. Exhibit 1Correspondence from R. Gormlgy . . Plaintiffs have not yet
opposed the Countermotion for Protective Orddre deadline to do so is March 2, 2023.
Defendants anticipate briefing to bengolete on the Counterotion by March 9, 2023.
Accordingly, to the extent adaing is scheduled, | would ask fitrto allow time fa the brefing
on the Countermotion to lm®mpleted and for botRlaintiffs’ Motion to Gmpel and Bfendants’
Countermotion for Protective Order to be heamustaneously, as thelgoth concern the same
issue.”). This position is unsupportable asilestDefendants opposed ghtiff's Motion to
Compel, they cannot simultaneously filecauntermotion in the sa document, without
complying with any proper procedure, for tingproper purpose of filing a surreply. The Coun
should therefore strike orefuse to considerng attempted reply filedn response to this
Opposition.

In any event, the Countermoti should be denied for afif the grounds previously
provided in Plaintiffs’ Motiorto Compel and Bply in Supprt of Motion to Compel.

Il. ARGUMENT

A. The Countermotion is Prohibited by WDCR 10(3)(a).

WDCR 10(3)(a) promes that “[a]ty motion, gposition,reply, etc., must be fileds a
separge douwment utess it is pleacdd in the dternative”” First, this requirement plainly bars the
procedure employed by Defendants. By combirngpposition to Plaintiffs’ mmn to compel
with a couermdion for a protective order, Defidants ae dtempting to plit one strain of mton
practiceinto two. Thisis simply not pemitted as it needessy multiplies mation practice ad
allows a party to improperly obtain a surref@bee, e.g., Hendrickson v. Whitng¢3 P.3d 542,
543 (Nev. Ap. 2022) (unpublished) (“Hendrickson uatarily withdrew the countermotion, with
the district court's permission, as to be in cmpliance with Washoe District Court Rule (WDCR

10(3)(a), wich requres that ‘[glny motion, gposition, redy, etc.,must be filed as a separate
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document unless it is pleaded in the altermafjv Second, the Countermotion is not pleaded
the alternative as it requests completeefetin the motion andotintermotion: “Defendants
respetfully request that the Cour deny Plaintiff's Motion to Compel, grant Defendants’
Countermotion for Protective Order.” Opposition and Countermotion 15.

B. The Countermotion Falls to Comply with NRCP 26(c)().

NRCP 26(c)(1) requires a discayanotion to “include aetification that the movant has
in good faith conferred or @mpted to confer ith other affectegarties in an effort to resolve
the dispute without court actionThe Countermotion does not inde such a certdation. While
Plaintiffs’ Motion to Canpel wadiled only after a meeand-confer with MrHardy — an attorney
representing Defendants priorttee appearance of Defendantsiremt counsel — the parties did
not discuss or attempt to discuee Countermotion or the reliefqeested therein prior to filing.
This is especially sigficant becase the Countermotion does not appear to requgss@etific
relief by asking only that the Court hold the “matteabeyance . . . until the matter is considerg
further.” Countermotion 15.

C. The Countermotion Lacks Substantive Merit.

The Countermotion ostensibly seek protective orddsut does not spedaifally detail the
requested protective order. Insle®efendants offer numerous altatimes such asimple delay,
phased disogery, or the imposition of various fgective measres. However, becagthere is nb
a private inestigator — cliem privilege in Nevada and because the identity of Dedatg] cliert
is not a ecret, there ismbasis fo any of theselternatives.Plaintiffs incorporae, & if set forth
fully herein, all of the reasorexpressed in the Motion to Comgeid in the Reply in Support of
the Motion to Compel as to why the Motion@Gompel should be granted and the Countermotic
should be denied.

1l
1
1l
1l
1l

d

n
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[I. CONCLUSION

For all of the above reasons, this Court stalédny the Countermotiand strike or ignore

any attempted reply filed by Bendants to this Opposition.

AFFIRM ATION PURSUANT TO NRS 239B30

The undersigned does hereby affirm that thisiduent does not contain the social securit

number of any person.

Dated: March 2, 2023

McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, @th Floor
Reno, Nevada 89501

Counsel for Plaintiffs

y




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020

© 00 N oo o b~ w N P

N N N N D N NN NDMDDN P P P P P P P PP P PP
co N o o A W N P O ©O 0 N O o b W N B+~ O

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | herebgrtify that | am an enlpyee of MCDONALD CARANO
LLP and that on March 2, 2023, | electronicallgd the foregoing with té Clerk of the Court by

using the e-flex filing system which servalll parties of recal electronically.

/s/Pamela Miller
An employee of McDonald Carano LLP

4855-1176-0466, v. 3
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From: Gormley, Ryan <RGormley@wwhgd.com>

Sent: Tuesday, February 28, 2023 4:47 PM

To: Danielle.Spinella@washoecourts.us

Cc: Winn, Jonathan J.; Llewellyn, Brittany M.; Chelsea Latino; Jane Susskind; Philip Mannelly; Llewellyn,
Brittany M.; Adam Hosmer-Henner

Subject: RE: Schieve et al. v. McNeely et al. - Case No. CV22-02015

Ms. Spinella,

Tothe extentthat CommissioneAyreswill require oral argumenton this matter, | wantedto raiseoneissuerelatedto
schedulingDefendantdDavidMcNeelyand 5 Alphalndustries LLiled, in conjunctionwith their oppositionto
Plaintiffs’Motion to Compela Countermotionfor ProtectiveOrder.Asfar asl amaware,Plaintiffshavenot yet opposed
the Countemotion for ProtectiveOrder. Thedeadlineto do sois March 2, 2023.Defendantsanticipatebriefingto be
completeon the Countermotionby March9, 2023.Accordinglyfo the extenta hearingis scheduled) would askfor it to
allowtime for the briefingon the Countermotionto be completedandfor both Plaintiffs’Motion to Compeland
DefendantsCountermotionfor ProtectiveOrderto be heardsimultaneouslyasthey both concernthe sameissue.

Thankyou,

Ryan Gormley, Attorney

Weinber g Wheeler Hud gins Gunn & Dial

6385 South Rainbow Blvd. | Suite 400 | Las Vegas, NV
89118

D: 702.938.3813 | F: 702.938.3864

www.wwhgd.com | vCard

From: AdamHosmerHenner<ahosmerhenner@mcdonaldcarano.com>
Sent:TuesdayFebruary28,20233:28PM

To:Danielle.Spinella@washoecourts.us

Cc:Gormley,Ryan<RGormley@wwhgd.com¥/inn, Jonathan).<JWinn@wwhgd.com*jewellyn Brittany M.
<BLlewellyn@wwhgd.com&helsed atino<clatino@mcdonaldcarano.comdaneSusskind
<jsusskind@mcdonaldcarano.conifilipMannelly<pmannelly@mcdonaldcarano.comzewellyn Brittany M.
<BLlewellyn@wwhgd.com>

Subject:Schieveet al. v. McNeelyet al. CaseNo.CV2202015

This Message originated outside your organization.
Ms. Spinella,

Perthe attachedorder referringthe motion to compelfiled in Schieveet al. v. McNeelyet al., CaseNo. CV2202015to
CommissioneAyres,we would like to schedulean oral argument(for a maximumof one hour) before Commissioner
Ayresat hisearliestconvenience.



Counsefor Defendantsare copiedaswell andwe look forward to receiptof the Commissioner’'gotential available
dates.Pleasdet usknowif we canprovideanythingelseto assisthe Commissionein additionto the motionto
compel,whichhasbeenfully briefed by the partiesand submitted.

Best,

AdamHosmeriHenner, Partner

McDONALBCARANO

100WestLibertyStreet; TenthFloor
Reno,NV89501

P:775.788.2000 F:775.788.2020
BIO] WEBSITEV CARD LINKEDIN

MERITAS | StateLawResourcednc.

PERSONAANDCONFIDENTIALhismessageriginatesfrom the law firm of McDonaldCarand_LPThismessagendanyfile(s)or attachment(stransmittedwith it are confidential,
intendedonly for the namedrecipient,and maycontaininformation that is atrade secret,proprietary, protected by the attorney work productdoctrine,subjectto the attorney client
privilege,or is otherwiseprotected againstunauthorizeduseor disclosure Thismessageand anyfile(s)or attachment(sransmittedwith it are transmitted basedon areasonable
expectationof privacyconsistentwith ABAFormalOpinionNo.99 #13. Anydisclosuredistribution, copying,or useof this information by anyoneother thanthe intendedrecipient,
regardles®of addressor routing, is strictly prohibited. If youreceivethis messagen error, pleaseadvisethe senderby immediatereply and delete the originalmessagePersonamessages
expresonly the view of the senderand are not attributable to McDonaldCaranoLLP.

Theinformation containedin this messagenay containprivilegedclient confidentialinformation. If you havereceived
this messagen error, pleasedeleteit andanycopiesimmediately.
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FILED
Electronically
CVv22-02015
2023-03-09 04:31:59 PM
Alicia L. Lerud
2490 Clerk of the Court

Ryan T. Gormley, Esq.

NevadaBar No. 13494
rgormley@wwhgd.om

Brittany M. Llewellyn, Esq.
NevadaBar No. 13527

bllewell yn@wwhgd.com

Jondhan J. Whn, Esq.

NevadaBar No. 12896
jwinn@wwvhgd.com

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 Suth Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

T: (702)938-3838

F: (702)9383864

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual; CaseNo.CV22-02015
VAUGHN HARTUNG, an individual, Dept. No. D15
Plaintiff s,
DEFENDANTSDAVID MCNEELY AND
V. 5 ALPHA IND USTRIES, LLC $MOTION
TO DISMISS, OR ALTERNATIVE LY,
DAVID MCNEELY, anindividual; 5 MOTION FOR A M ORE DEFINIT E
ALPHA INDUSTRIES LLC, a Nevada STATEMENT

limited liability company; and DCESI
through Xand ROES | through X inclusive,

Defendants.

Defendants David McNeely and 5 Alpha Industies, LLC (%5 Alpha’) (collectively
PDefendants”) submit this Motion to Dismiss or Alternaively, Motion for a More Definite
Statement based upon the following Memorandum of Points and Authorities, the papers and

pleadingson file heein, and ay ord argument that the Court deds © entertain.

Transaction # 9551372 : yvilgria
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MEMORANDUM OF POINTSAND AUTHORITIES

l. INTRODUCTION

Plaintiffs Hillary Schieve and Vaughn Hartung have asseted claims against Defendants
McNeely and 5 Alpha. McNeely is alicensel private investgator in the State of Nevada and owne
of 5 Alpha. Paintiffs allege that Defendants invadel their privacy and othemwise causal them
damageby usinga GPSdevice to monitor the location of their vehicles as pat of investigaions
performed onbehdf of a presently unidentified third paty.

In this Motion, Defendants sesk to dismiss several causes of action and claims for relief
unde NRCP 12(b)5), or dterndively, a moredefinite stateanentunde NRCP 12(€). In responseo
Defendants  motion to dismiss the origind complaint, Plaintiffs filed the instant Amended
Complaint, adding Hartung as a plaintiff and additional allegaions. Plaintiff s have asserted eight
causes of action against Defendants (1) invasionof privacy zintrusionupon seclusion; (2) invasin
of privacy zpublic disclosureof private facts; (3) violation of NRS Chapter 200, anti-doxxing; (4)
negligence and negligence per se (5) trespass; (6) civil conspracy; (7) aiding and abetting; and (8)
declaratory relief. Pertinent here, Plaintiffs also sesk injundive relief and attorney fees as special
damages.

Despite the addition of new all egaionsin responseo the previoudy filed motion to dismiss
and Nevada§ liberal notice-pleading standad, Plaintiff s have failed to statea claim for invasionof
privacy public disclosue of private facts (second causeof action), violation of NRS Chapter 200,
anti-doxing (third cause of action), negligence (fourth cause of action), declaratory relief (eighth
causeof action), injundive relief (form of relief), and attorney fees as special damages (form of
relief). Based ontheall egations in the Complaint and Nevadalaw, these causes of action and claims
for relief should not proeed.

. ARGUMENT
A. Legal Sandard

Nevada is a notice-pleading jurisdiction. See NRCP 8(g). Unda NRCP 12(b)5), a paty
may moveto dismiss a cause of action for failure to statea clam. A causeof action shoul be

dismissed for failureto st DNVBPFO D L B YIS SIM ¥ kénd a doubtthat[the plaintiff] could proveno
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sd of facts, which, if true wo X OHR WHB W K BIDW@V BEH. BuzzStew,LLC v. City of N. Las
Vegas 124 Nev. 224, 227-28, 181 P.3d 670,672 (2008. In evauating a motion to dismiss for
failure to statea claim, the court must accept al factual allegaionsin the complaint as true and
draw al reasoreble inferences in the plaintL M favor. Sandez v. Wal-Mart Stores, Inc., 125 Nev.
818, 823, 221 P.3d 1276, 1280 (20M). The court, however, need not accept as true legd
condusionscastin theform of factual all egaions.Nevada Yell ow Cab Corp. v. Stag, 521 R3d418,
2022WL 17367608, Dkt. No. 83014 (Nev. Dec. 1, 2022) (unpuwblishal). The all egations Imustbe
legdly sufficient to consttute the elements of the claim asseted.” Sandez., 125 Nev. at 823,221
P.3dat1280Q

Unde NRCP 12(e), a Jarty may movefor amore ddfinite statement of a pleading to which
a responsve plealing is alowed but which is so vague or ambiguous that the paty cannot
reasondly prepare a response” Id. The motion mustbe madebefore fili ng a responsve pleading
and mus point outthe déects momplained of and the details desired. “ Id.

B. Plaintiffs Fail To State A Claim For Invasion Of Privacy = Public Disdosure Of
Private Fads.

Plaintiffs flsecond cause of action is for invasionof privacy *public disclosure of private
facts. To maintainthis claim, Plaintiffs m X VA& WeRhat a public disclosure of private facts has
occurred which would be offensive and objedionable to a reasoreble person of ordinay
V&V DB Montesanov. Donrey Media Grp., 99 Nev. 644,649,668 P.2d 1081,1084(1983. A
3SMic disclosu UH Rthis clai P 3P HQ'W KW EHD WIWPHBEpublic, by comnunicding it to the
public at large, or to so many personsthat the mattermust be regarded as subsantially certain to

become ore of puE 6 NR)Z G Bl HRestaement Second)of Torts § &2D, cmt. a(1977).

1 3The Regatemert, upon whoseauhority the Nevada coutts place a grea deal of reliane in this area
diffe UH (DN ¥ ZWEW RMRJ 3 S XIEW D WWX MGIQT D Q3G XIBDIR/Q D W VM RJ VX M &
connetion with liability for defamation.” Kuhn v. Aca. Control Tech., Inc., 865 F. Supp.1443,1448 (D.
Nev. 1999 (citing Regatement (Secand) of Torts § 652D cmt. a (1977)). 3 3 KIFDIR/Qin the cortext of
defamation W FbH/DWRYHY W[ ®Q A L1Q &X GD QR RPX (F IlR & \[] the defencantto a WIWGS H/UR(
ZKM® 3 SXHRYW ' in the conext of the claim at isaue *PHD QWD WK HPDMWU LV PDGHEIB B
communicaing it to the public at large, or to so many persors tha the matter must be regaded as
subsartially cetainto become me d puld IF N QIRG&HDd.

3
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As sud, this tort is not implicate GZ KBHDSHUIR/ QR P X Q Me DD PWR QB Q LV K
p O D LM\BL MYECHW Bsingle personor even a small groupof perso Q VId: Furthe, 3 [tlhereis
no liability when the defendant merely givesfurther pubicity to informationaboutthe plaintiff that
L Y20 OHS X E@Nontesanp99 Nev. at 649,668 P.2d at 1084 (quotingRestatenent(Second) of
Torts a § 652D, cmt. b), sudh D/3Z Kt the plaintiff himsdf leaves open to the public HH’
Restatement (Second)of Tortsat 8 6520 cmt. b.

+HHXQUBHYIIWXOHE VW DUIEID L{Jdim for invasion of privacy +
public disclosureof private facts shauld be dismissed because the Amended Complaint fails to
allege that Defendants publicized any 3S U MWHBW V7 K Amendad Compaint identifies the
alleged 3SU LWIBFW D73L Q FROUN R B @Y GI RGP K BI 6 Yeicking devices ~ Am. Compl. at 11
34, 39). Yet, as dleged, the GPStracking devices only identified the location of Plaintiffs fvehicles,

as onewould expect. The locaion of Plaintiffs fvehicles L W R P HQWWK KIDWVSHV W/ RS X HO L

eye 2 it § not a Yrivate fact. " See, e.g., Osbumn v. Stake, 118 Nev. 323, 327, 44 P.3d 523,526
(2002 (recoJ Q L] L Q D WK B @itdtion and movenents ae open to the public eye).

Plaintiffs also mentionthat Jphotograhs” were taken of Schieve. (Am. Compl. at 1 6, 45).
It is, however, %o invadon of privacy to photogaph a personin a public place. " PETA v. Bobby
Berosini, Ltd., 111 Nev. 615, 631, 895P.2d 1269,1279(1995; see Snyer v. Phdps, 580F.3d 206,
229 (4th Cir. 2009) affd, 562 U.S. 443 (2011 (3t seems to be generally agreed that anything
visible in a public place can be recorded and given circulation by means of a photagraph, to the
sane extentas by a written desaiption, sincethis amouns to nothing morethangiving publicity to
what is dready pwblic and wha anyonepresent would be fee to see’).

Paintiffs refer to thesefacts as orivate facts; ”~ but that does not make them so? the
alegaion is nothing more thana legd condusion, which is not entitled to an assunption of truth
unde the 12(b)(5) standrd. See Nevada Ydlow Cab Corp., 521 P.3d at 418 Thus, because an
element of the claim is not sdisfied, Plaintiff s have fail ed to state a claim for invasionof privacy +

public disclosureof private facts.
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C. Plaintiffs Fal To Sate A Claim For Violation Of NRS Chapter 200,Anti-Doxxing.

Plaintiffs fithird cause of action is for violation of AB 296 (2021), which was enacted as

NRS41.1347.This statue H/ W DKEMDBE_VOEXV IR CRARLG)ainst a personwho commits certain

acts comnonly referred W B/u G RJQ 9 See Nevada Assembly Bill [ H) L DADLHR X GODMITHY

Digest (2021). 3' R [[ L QiS undestoodto mean th H3 p X \RHMKQ W 8W Barch for and publish
identifying information about a particular individual, typicdly with malicious intent. { Friends of
Animalsv. Bernhardt, 15 F.4th 1254,1277(10th Cir. 2021)(quoting Jdfrey Pittman,Privacy in the
Age of Doxxing, 10 S.J. of Bus. & Ethics 53, 54 (2018).2 Undea NRS 41.1347 a plaintiff can
maintain a private right of action aganst a person Z K RG LNPNates any persordl identifying
information or sensitive informatiR Q R V¢ Klaintiff without their consent and severa other
requirements.See NRS41.1347(1).

Here, Plaintiffs fclaim for violation of AB 296 (2021) shoutl be dismissal because the

information that the Amendead Complaint aleges was diseminaed” 2 the location of Plaintiffs |

vehicles and phaographs of Schieve2 does not consitute 3S H VvV FOREY WL QLIQ FRDUV LRRWQ@ °

3V @ LYWW RRID W L R GUH WAKWIEBAIXAK defined terms.

36HD Wi W Q FROUN LIRMID\L. @rina L R BR QHB Q L3 BX DR UQ WRD Wb ZaHW K Bl U

personis transgade or has undegonea gende t UQ VLLIRWDY G> WX P DICHP X Q RIGFQMH
virus statusofa SHVRD56 H The locaion of Plaintiffs fvehicles and photogephs
of Schieve donotfit wit hin this definition.

T K K6 H. QR-@V .SHJ VaRidgntifying inf R U MRQE broader, but still not broad enoughto
capturethelocation of a vehicle or a photogrgh. Tha term is ddfined in NRS 2054617.See NRS

41.13477)(G SR IQQW/1L5 6 |RW IGH. QR W ESHsnd IGEWLQIQ FROUVLRRQ”

Pasond identifying information” is ddiined as 30Q \L Qiatldn designed, commonly used or
capable of being useal, alone or in conjunctionwith any otherinformation, to identify a living or

deceasal person or to identify the actions taken, communicaions made or received by, or other

2 Thewiddy undestoodimprope god of doxxing “isto pudishthe victim § personal information onlineto
expo® the victim to a ampaign of threas and haasment. See VictoriaMcintyre, "Do(x) You Redly Want
to Hurt Me?": AdaginglIED As A Sdaltionto Doxing by Rebkaping Intert, 19TuL. J. TECH. & INTELL.
ProP. 111, 11344 (2016.
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activities or transactionsof a living or deceased persoQ 156 7KN W DIWRYR/M R

give examples, including name, driver { VOURHQ N Q X P E M BaF security number credit card
number dae of birth, fingerprints, facial scan identifiers, persoral identification number alien
registration number, professond license number, and other similar forms of identifying
informaion. Again, the location of Plaintiffs {vehicles and photayraphs of Schieve do not fall
within this definiti on. See Bldg. Energetix Corp. v. EHE, LP, 129Nev. 78, 85,294 P.3d 1228,123%
(2013) 3W K@ttrine of nosétur a sodis teaches that words are known by 2 acquire meaning
from2 the company theykeep

Thus, Plaintiffs have failed to statea claim for violation of AB 296 (2021). The statute
simply does not apply tthe ®ndud allegel in the Amendad Complaint.

D. Plaintiffs fClaim For Negligence Fails As A Matter Of Law.

In their fourth cause of action, Plaintiff s aset a claim for negligence. They premiseit, in
pat, on atheol of negligence per se Negligence requires a showingof duty, breach of duty, legd
causdion, and damages. Santez, 125 Nev. at 824, 221 P.3d at 128Q A negligence pe seclaim
frnises when a duty is created by statute, meaning that Ja] civil statute § violation establishes the
duty and breach elemenst of neggligence when the injured party isin the classof personswhomthe
statuteis intended to proted and the injury is of the type aganst which the statuteis intendel to
protect. “Id. at 828 221 P.3d at 1283 As explainad bdow, Plaintiffs premisetheir negligence claim
on three theores. All three fail as a matterof law.

First, for their negligence per setheory, Plaintiffs fail to plead a statuteupon which they can
premise a claim for negligence per se Plaintiffs premise their negligence pe se theory on the
IR O O R AOHORRLQ 3' HI KDa@ts violated or conspred to violate multiple Nevada statutes
includingNRS 200.575,NRS 199.300,and othes.” (See Am. Compl. at { 63). Unde Nevada law,
K R ZHd 3L QV KIEH\(ADf evidence of legislative intent to impose civil liabil L\W D3Y L BRL@ [T
pend statuteis n R\ HQ ) S HV HHinegardnea v. Marcor Resorts, L.P.V, 108 Nev. 1091,
1095, 844 P.2d 800, 803 (1992). Here, both NRS 200.575and NRS 199.300are pend statutes.
Neither statute imposes civil liability. Plaintiffs freference to 30Q ® WLKM I \OVdRovide notice of
the daim. See Vacation Vill., Inc. v. Hitachi Am.,Ltd., 110Nev. 481, 484874 P.2d 744, 746 1994
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(providing that a claim must ive fair notice of the nature and basis of a legdly sufficient claim
and the elief requested). Thus, Raintiffsfail to sete aclaim for negligence pe se®

Second, in addition to the negligence per se theory, Plaintiffs alege in paragraph 60 that
Defendantsviolated a common law duty o proted Plaintiffs from harm from third paties. (See Am.
Compl. at 1 60) ( Defendants had a duty to prevent foresesable harm to Plaintiffs, but by pladng
the GPS tracking devices on Plaintiffs {vehicles, Defendants breached this duty and exposel
Plaintiffs to a seaiousrisk of ham."). Unde Nevadalaw, Defendants cannot maintainthis theory of
negligence because Defendants did not owe Plaintiffs sud a duty and Plaintiffs have not alleged
any third-party causel damages.

The existence of a duty is a question of law. Saalabbav. Brandie Const. Co., 112 Nev.
965,968,921P.2d 928,930(1996. As agenad rule, an individud does not have a duty to protect
anotherfrom harm by a third party. Id. A duty to prevent harm by athird party arises only where a
3V S HDWD D WKLLRS) VYV W W HRIW KSD MY kuch as in the case of a landowner-invitee,
bushessnan-paron, employer-employee, sdool district-pupil, hosptal-patient, and carrier-
passenge |d. The rationde behind the impostion of sud liability is thatthe %ability of oneof the
paties to provide for [their] own protection has been limited in someway by [their] submsson to
the ontrol d the other “Id. In the Jbsence of this degree of control, there is nospesial relationship
giving rise to a duty of reasondle care. " Sparls v. Alpha Tau Omega Fraternity, Inc., 127 Nev.
287,297, 255 Bd 238, 2452011)

Here, there is no specia relationship between Defendants and Plaintiffs, i.e., a private
investigaor and the subgct of an investigation giving rise to a duty of care. Plaintiffs allege thata
special relationgdhip exists (See Am. Compl. at 1 61). But that is merly alegd conclusion, which is
not entitled to the assunption of truth. See Nevada Ydlow Cab Corp., 521 P.3d at 418 Nevadahas
not recognized the existence of a special relationship between a private investgator and the subgct

of the investigaion. And, unlike the relationships where Nevada law has recognized a specia

3 Altematively, Plantiffs should be ordered to provide a more definite statementas to wha “other” statutes
were violated. Plantiffs fuse of %nd otheas” is so vagueand ambiguousthat a party cannd reasondly
prepae a resporse
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relationdhip, sudh as those identified above, a private investgator-subjed of an investgation
relationship does not feature any of the elements of control necessay to supportthe finding of a
special relationshp.

In addition, this theay of negligence fail s because Plaintiffs have fail ed to all ege any third-
paty ham to supportsud a theory. An example of sud harm is found in Sandez, 125 Nev. at
824,221 P.3d a 1281 There, oneplaintiff was killed and anotherinjured by a phameacy custorer
who was driving while unde the influence of controlled presaiption drugs The plaintiffs argued
thatthe phamacy owed thema duty of care. Althoughthe Court foundthatno spetial relationshp
existed between the plaintiffs and the phamacy sud that a duty was owed, the fact patern
highlights the ype of third-party ham that mustundelie sud atheory. Id.

Here, there is no alegaion of any sud ham. Paintiffs allege Defendants breached this
duty and exposel Plaintiffs to a seiousrisk of harm.” (Am. Compl. at 1 60). Yet %xposue’to a
¥isk ~of harm does not saisfy the requirement for actual damages to sustin a claim of neggligence.
See Sekeres by Széeres v. Robinson102Nev. 93, 95, 715P.2d 1076,1077 (1986 (providing that
% ngyligence action may not be maintain& unlessonehas suffered injury or damage”). Thus,this
theow of ngyligence fails & amatterof law.

Third and finally, in addition to the negligence per se and third-party negligence theoies,
Plaintiffs alegein paragrgohs 59 and 66 that Defendants violated a common law duty to exercise
reasondle care in acting as a private investgaor in compliance with Nevada law.~ (See Am.
Compl. & 59). It canna be ®nduded tha Defendants owel Raintiffs such @roal duty d care.

Duty 3s defined as an obligaion, to which the law will give recogniton and effect, to
comportto a particular standad of condud toward another “ Merluzzi v. Larson 96 Nev. 409,412,
610P.2d 739, 742 (1980), overruled on other groundsby Smithv. Clough 106 Nev. 568,796 P.2d
592(1990. In determining whether a duty exists the Nevada Supreme Court has hdd that it is the
courts and not juries that have the ultimate respmsibility to define the scope of duty in relation to
paticular circumstnces and to define the legal standad of reasorable condud in light of the
apparent risk.” Dow Chem. Co. v. Mahlum 114 Nev. 1468, 1522, 970 P.2d 98, 133 (1998,
abrogdedon othe grourdsby GES, Inc. v. Corbitt, 117 Nev. 265,21 P.3d 11 (2007). Duty 3s only
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an expression of the aggregate of thosepolicy considegtionswhich cause the law to condude that
protectionis owed. " Merluza, 96 Nev. at 412,610P.2d at 742 see Turne v. MandalaySpors Ent.,
LLC, 124 Ne. 213, 218,180 P.3d 1172, 117%2008) (relying onpolicy consideetionsto deermine
that basdbdl stadium opeatorsonly owe alimited duty to fas b praed them from foul bdls).

Here, Plaintiffs attempt to imposea genera duty of care between a private investgator and
the subgct of theinvestigaion. Defendantsrecognizethattheyarguably owe Plaintiffs a duty notto
violate any statutesthat can form the basis for negligence per se, or thosethat goven a private
investigaor § work under NRS Chapter 648. Except for the faulty statues upon which Plaintiffs
premisel their theory of negligene per se Plaintiffs have not aleged any sud violations. To
imposea general duty beyond those requirementsis untendle. Much of what a private investigator
does, includng following a subpct, obsrving asubjed, or speking to other people about asubgct,
creates as much, if not more of arisk of the type of harm alleged here than the conduct at issue
here. If such a general common law duty was imposd here, it would have a significant chilling
effect on the private investigaor indudry and a private investgaor $§ ability to do their job. The
Court should ddenethe invition toimposesud abroal duty hee.

Accordingly, Plaintiffs ffourth causeof action for negligence shoutl bedismissed?

E. Plaintiffs ] Claim For Declaratory Relief Fails As A Matter Of Law And Is
Unnecessarily Duplicative.

In their eighth causeof action for declaratory relief, Plaintiffs seek Djudicial determinaion
thatDefe Q GIDAVAR D GviokatesNevadalaw and the Nevada statutesdertified in this Complaint.
(Am. Compl. at 1 92). This statenentappears to relateto AB 296 (2021), NRS 200575,and NRS
199.300.As explained below, Plaintiffs shoull not be permitted to proceed with a declaratory reli ef
causeof action pemised on ay of thesethree stautes.

First, Plaintiffs camot premise their declaratory relief claim on NRS 199.3000or NRS

200575 because neither statue provides for a private right of action. Unde Nevada law,

4 Plaintiffs ffourth cause of adion for negligerceis pled fairly ambiguousy. Thus, altematively, to the extert
tha Plantiffs coniend tha any other theaies of negligence are asserted beyond thoe addesal alove,
Plantiffs dould berequred to provide amore cefinite statemert sotha Defendarts @an reasmally regpord.

9
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declaratory relief is not avail able to remedyan all eged statutoryviolation when no private right of
action under the statuteexists See RichardsonConst., Inc. v. Clark Cty. Sc. Dist., 123 Nev. 61,
65,156 P.3d 21, 23 (2007) (explai Q L W KDMADV W D ®&Mdt &kpressly provide for a private
causeof action, the absence of such a provision suggests thatthe Legislature did not intend for the
statuteto be enforced througha private caus HR IERARLQ "% X HOYEV VR Nev. v. City of Reno,
105 Nev. 368 369, 776 P.2d 1234, 1234 (1989 (explaining that the Uniform Declaratory
Judgnents Act 2 cadified in NRS Chapter 302 3G R/bt establid a new causeof action or grant
jurisdiction to tiecourt when it would not oherwise H L Y.W

Second, Plaintiffs cannot premise their declaratory relief claim on AB 296 (2021), enacted
asNRS 41.1347,because it is duplicative and unnecessay considering their third cause of action is
for violation of the same statute.This point also applies to NRS 199.300and NRS 200575 Unde
1 DMy DR XBWES U RISHHA VINGcretion to refuse declaratory relief on the ground
tha otherremedies are avail able.” El Capitan Clubv. Fireman$ FundIns. Co., 89 Nev. 65, 70,506
P.2d 426,429 (1973. To do so,thecourt must G W P Q) MV KV KRBV VM HDCAN QVWLHIHP H GUDBH
available to the plaintiff seeking the declaratory relief, and that sud remedies are spedy and
adequate or as well suited to the S O DI lfQQME /L G FO DAUR&OH. 1d. 37 K AR X U VRGO @) D
toward declining the action if anothe remedy, such as a coercive action on an existing claim, is
plainly avail able and would have wider res judicda effects "'Restaement(Second) of Judgnents §
33, cmt. ¢ (1982); se= Boca Park Martketplace SyndicationsGrp., LLC v. Higco, Inc., 133 Nev.
923, 926, 407 Bd 76L, 764 017 (relying onthis tregtise.

Courts aroundthe county have reached this same condusion. In Regus Mgmt.Grp., LLC, v.
Int {| Bus. Mach. Corp., the Northern District of Texas cited to several cases in supportof its
condusion that, in the failure to stae a claim cont H WEFRR X UMAX/§ D5 ect declaratory judgment
claims that sesk resolution of maters that will aready be resolved as pat of the claims in the
laZzV X IN&. CIV.A.3:07-CV-1799B, 2008 WL 2434245,at *2 (N.D. Tex. Junel?, 2008); see,
eg. AmSouth Bank v. Dale, 386 F.3d 763, 787 (6th Cir. 2004) %here a pending coercive acion,

filed by the natural plaintiff, would encompassall theisales in the declaratory judgment action, the

10
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policy reasonsundelying the creation of the extraordinay remedy of declaratory judgment are not
present, and thause of that remedy is unjstified.

Here, Plaintiffs ficlaim for declaratory relief related to AB 296 (2021), NRS 199.300,and
NRS 200.575adds nathing to the current lawsuit Plaintiffs seek a declaration that these statutes
have been violated That is the samerelief Plaintiffs sesk under their causeof action for violation of
AB 296 (2021 and negligence per se Thelaw dictates dismissal of sudh a duplicative declaratory
relief claim.

For thesereasons, Raintiffs fdeclaratory relief causeof action shoutl bedismissed.

F. Plaintif fs fRequest For Injunctive Relief Fails To Provide Notice Of The Nature And
BasisOf The Requested Rédlief.

In their prayer for relief, Plaintiffs seek 3S WALKHDJ \OD @ermanent injunctive r HOH." (Am.
Compl. at p. 11). The Amendad Complaint provides no further detail as to wha that would entail.
To survivea motion to dismiss DFO D P \AI\L Y1 B tubtice of the nature and basis of a legaly
sufficient claim and thereli ef requested.” Vacation Village 110Nev. at484,874P.2d at 746. Here,
Plaintiffs do not S U R YL &) RAA/ &f the nature of the requested prdiminary and permarent
injunctive relief. For this reason, the relief shoud be dismissed for failure to statea claim; or,
aternatively, a more definite statenentidentifying the injunctive reli ef requestedshoul be ordered
under NRCP 12(8.

G. Plaintif fs fRequest For Attorney Fees As Special Damages Fails As A Matter Of Law.

In their prayer for relief, Plaintiffs sesk DQ3¥ DJ ® IDNRW\F ifees and costsas speial
GBD M Am. Compl. a p. 11). As explained bdow, this request should be dismissed because
attorney fees asspeial damages ae not awailablein an ation ofthis ndure

Nevada adheres to the American Rule of attorney fees, meaning attorney fees may not be
awarded unlessthere is a staute, rule, or contract providing for sud an award. Pardee Homes of
Nevada v. Wolfram, 135 Nev. 173, 174, 444 P.3d 423,424 (2019. The Nevada Supreme Court,

KRZH DK BRH Q GDHQ W R K GP@VLHHEA-5 W Q U MBWHQ | His speta damages. Id.

Attorney fees as special damages are only recoverable in three typesof cases: (1) cases

when a plaintiff becomesinvolved in a third-party legal dispute as aresult of a breach of contract or

11
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tortious condud by the defendant; (2) cases in which a party incurred the fees in recovering real or
persona propety acquired through the wrongiul condud of the defendant or in clarifying or
removing a cloud upon the title to propety; and (3) injundive or declaratory relief actions
compeled by the opposng paU WEIGBI RKVR Qd& Id. at 135 Nev. at 178, n. 3, 444 P.3d at 426,
n. 3.

Here, this casedoes not | L XM VI VLK EDURJZDQG CPLMW He&ception for attorney fees as
special damages. The caseclearly does not fit within the first two categoiies of cases? third-party
legd dispute or certain propety dispues.lt is anticipated tha Plaintiffs will arguethatthis casefits
within the third category of cases, thosesesking injunctive or declaratory relief. Yet thatis not the
case Theroats of ths third category underscore why.

In Sandy Valley Assos. v. Sky Rarch Ests. Owners AsV { De Nevada Suprane Court
recognized theinjunctive or declaratory relief category of cases. 117 Nev. 948,35 P.3d 964 (2001).
In doing so, the Court cited to two cases: City of Las Vegasv. Cragin Industies, 86 Nev. 933,478
P.2d 585 (1970 and Amaican Fed. Musiciansv. RHQ R fiverside, 86 Nev. 695, 475 P.2d 220
(1970). See SandyValley, 117 Nev. at 958, n. 19, 35 P.3d at 970, n. 19 (citing thesetwo cases).
Both cases were pure injunctive relief adions. In Cragin Industries, the complaint sought ®a
permanent injundion against the city and power companyprohibiting the placement of electrical
ZLVEH R YN RX QY GDG FD DABLQV KW MR L ZWwwérship Agreement was null, void, against
public palicy and contrary to Ordinan®@ 1321 requiring undeground cir PXL\WV See 86 Nev. at 936,
478P.2d at 587.In American Federation of Musidans the plaintiff, a hotel soughtinjundive reli ef
to beremoved from alist, which their presence on meant thatunion musicianswould not perform at
their property. See 86 Nev. at697, 45 P.2dat221.

Theinstant caseis neither a pureinjundive nor declaratory relief action. While it features a
claim for declaratory relief and a request for injunctive relief (to the extentthatthoseclaims are not
dismissed on their own meiits, as they shoud be, as explained above), at its core, this case seks
damages for alleged tortious @ndud and stéutory violations.

If al aplaintiff had to do was add in arequest for injundive relief or aclaim for declaratory

relief to maintan a claim for attorney fees as special damages, this 32Q W R DQ @AW HIGHAE W

12
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would swdlow the American Rule. Further, this reasonng makes sense because in a pure
declaratory or injundive relief action, the inability to recover attorney fees could dissuade a party
from bringing the action in the first place. That is not the casehere, where Plaintiff s seek to recover
damages. Thus, Raintiffs frequest for atorney fees a speta damagesshould be disnssed.
1. CONCLUSION

Based on the foregoing, Defendants David McNeely and 5 Alpha Industies, LLC
respectfully request that the Court dismiss Plaintiffs ficlaims for invasion of privacy = public
disclosureof private facts (second cause of action), violation of NRS Chapter 200, anti-doxing
(third cause of action), negligence (fourth cause of action), declaratory relief (eighth cause of
action), injundive relief (form of relief), and attorney fees as special damages (form of relief), or
aternatively, orde amore ddfinite statenent as requestedabove

AFFIRM ATIO N

Pursuant to NRS 239B.030, the undesignal hereby affirms that this documentdoes not
contain the sdal security numberof any person.
DATED: March 9, 2023.

[sIRyanT. Gormey
Ryan T.Gomley, Esq.
Brittany M. Llewellyn, Esq.

Jondhan J. Winn, Esq.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 Suth Rainbow Blvd., Suite 400
Las Vgyas, Nevada 89118

Attorneys for Defendants
David McNedly and 5 Apha Industies, LLC

13
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CERTIFIC ATE OF SERVICE

| hereby certify thaton the 9th day of March, 2023, a true and correct copy of the foregoing
'()(1"'$176'$9," 0&1((/<%$1" $/3+%$,1'86%H,(6//&%027,21 72
DISMISS, OR ALT ERNATIVE LY, MOTION FOR A MORE DEFINIT E STATEMENT was
electronicaly filed and sav HG R @R X QOWHK WIRAXKSIR X M Mecfronic sevice sysem, unless
service by anothermethal is gated or naed, to the dllowing:

Adam Hosme-Henne, Esq.
Chdsealatino, Esq.

Philip Manndly, Esq.

Jane Susskind, Esq.

McDondd Carano, LLP

100 W. Liberty St., Tenth Hoor
Reno, NV 89501
ahosnerhenner@mcdoraldcarano.com
clatino@ntdonddcarano.com
pmamdly@mcdon&dcarano.com
jsusskind@ malonddcarano.com

Attorneys for Plaintiffs

/s/ Cynthia S. Bowman
An employee of WEINBERG, WHEELER,
HUDGINS, GUINN & DIAL, LLC
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FILED
Electronically
CV22-02015
2023-03-09 04:29:06
Alicia L. Lerud
3795 Clerk of the Court

Ryan T. GormIQ/, Esq. Transaction # 95513
NevadaBar No. 13494
rgormley@wwhgd.om

Brittany M. Llewellyn, Esq.

NevadaBar No. 13527

bllewell yn@wwhgd.om

Jondhan J. WWhn, Esq.

NevadaBar No. 12896

jwinn@wwhgd.@m

WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC

6385 Suth RainbowBIvd., Suite 400

Las Vgyas, Nevada 89118

T: (702)938 3838

F: (702)938-3864

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual; CaseNo. CV22-02015
VAUGHN HARTUNG, an individual, Dept. No.D15
Plaintiffs,
REPLY IN SUPPORT OF DEFENDANTS
V. DAVID MCNEELY AND 5 ALPHA
INDUSTRIES, LLC %
DAVID MCNEELY, anindividual; 5 COUNTERMOTION FOR PROTECTIVE
ALPHA INDUSTRIES, LLC, a Nevada ORDER

limited liabilty company; and DCESI
through Xand ROES | through X inclusive,

Defendants.

REPLY MEMORANDUM OF POINTS AND AUTHORITI ES

52




© 00 N o o B~ W N P

N N DN N N N NN R B R PR R R R R R
oo~ 0O 1NN =R O o 00N oYy OF NN RO

Despite the vitriol L QOLDQ Wgper's, they have not justified their requestedrelief for the
immediage and public disclosureof doauments sufficient to identify the Confidential Client(s)?!
Rather, the law and informaion available at this early stageconfirm that the identity of the
Confidentia Client(s) constitutes confidential and protected informationand the interestsof justice
dictate paience and protection of theinformation Thus,a protective orde proteding the identity of

the Confidatial Client(s)is waranted?

1 LConfidentid Cliert(s) " refers to the clienfs) who hired Defendants to investigate Plaintiff Schieve and
Plantiff Hartung.In the Opp fi’fCountermotion, the &rm wasonly defined b indude SchieveasHartung was
not yet a paty to the case. In addtion, Defeng counsé feds compelled to quic ND D G \B DQWIV
D F>XODIR/@ 3 R BU AR\Q(SeePis. fReply at 2:16). Therr is no meiit to this accusation. The appeaance of
curent defene coungl did not caue any dday. Defendant McNeely respaded to the complaint on
Febuary 13, 2023,which waswithin 21 daysof beng se'vedwith process congstert with Rule 12. Deferse
counsl aaepted sewice of process on behdf of Defendant 5 Alpha on Februaly 7, 2023 and 5 Alpha
regpondedto the complaint simultaneotsly with DefendantMcNeel. Plaintif 1V IX0%H B R @@&/UH JWBQ |
savice of process are speallative, at best The only delay in this case was creaed by Plaintiffs fpiecemeal
filing of a complaint and an amerded complaint with an addtiona plaintiff and addtiond allegations
Defendant are nat caging apersionsrelated to this delay creaed by Plantiffs, asthis is an acceptable and
nomal practicein the courseof litigation. The paint is tha there hasbeen no alnomal delay in this nascent
adion, much lessobstruction.

2 With respH- V&3 OQVIV $ R FGDDUWP R S DQV W KR X IP/R R/ @ H MDSUR MY HR GH B RINY MY JKH
idertity of the Confidertial Cliert(s) through affirmative relief, which differs from simply oppaing a notion

to compel. The differing nature of the relief VR X W |RJLQW HFSDWF XO@ UHHDYQDAR 3AQUAM]
argumerts regading SRCR 3, asdisaussed kelow. It should be nded hatthe ssuanceof a piotective oideris
altemative to the denal of Plantiffs fimotion to compel, because, if the motion to conpel is denied, there is
no need for a protedive order at this jundure. Yet, if the Court prefers, Deferdans will glady refile the
3& R X @RI QD YD\WH SIDAVIing. In the unpubished Court of Appeals dedsion referened by Plantiffs,
that is ZKD WD HEH7 KIS DV LB @ MQAR S SR (D Q BRI RIW (D Q& H @ W \W H- RU
pemission, refiled the countermotion sepaately. Next, Plaintiffs cortend that the Courtermotion fails
beauwse it does nat include a sepamate good faith med and corfer certificaion. The undelying isse,
howeve, was discused betveen Defendants | prior coursd and Plaintiffs fcoungl and no informa

reolution could be reached. Further, prior t RWWH ILAD JR IWH2 S SRR XW@P RIRD ' HHY G W@ XY
coungl FREpFME3 QOIW F R X ER QH XU U YDS R QBIGH MOR GE XK HOQ Wiy QW X
(Ex. 1 (Gormley Decl.)). ' HH QYW R QOUH B K (R XDWD SR lesonal courtesy to disauss the issue
himsdf, not thinking there could be any credble technicd complaint asto ladk of a meet and corfer,
FRGWUIN Y HHQQWDH IBUF R ¥ K DI@H QA PHAD QRR (il G M 3@QUAV F R XHGI JWBQ
the undedying isaue. (Id.)). They were not able to conned. (Id.). In an abundce of cauion, on Monday,

March 6, 2023, Defens counsé contaded Plaintiffs fcounsd regading condwcting a med ard confer to
determine if any informal resolution could be reached. (1d.). The confererce was condicted the nex day.
(Id.). Consstentwith the reault from the first mee and confer, aninformal resolution could not be reached.
(Id.). Thus,even to the extentthat a second meet and confer was necessary (which Defendaris submt was
not the cax), the sbstanive issueshoud be deddedon the merits, patticulaly considering that it wasclear

before thefiling of the countermotion and edfirmed atter tha no informal resolution of theunderlying issue
was possible. Seg e.g., Thomas v. Baca, 231 F.RD. 397,404 (C.D. Ca. 2006) (nating that the failure to

m HWOQ GR IV K BBXR W/ &Y H3 the bass to deny the motio @ BEH B YH MAG Q RS S H\RL 2D

2
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A. The ldentity Of The Confidential Cli ent(s) Is Corfidential And Protected Information.

As shownin Defendants 12 S 8/€ountemotion, theidentity of the Confidentia Client(s)is
confidential and protected information unde NRS 648.200,NRS 49.3%, and/or as confidential
commercial information undeNRCP2 F * B®DLRQWDXE® MR/ WIR B WIMDI Pitd

1. There can be no saious debate that the identity of a client that hires a private
investgaor is confidential informationunde NRCP 26(c)(1)(G). Thework of private investgaors
concerns senstive subgcts. For instance, in the case of suspected infidelity, the concerned spoug
does not want the spouse subgct to investgdaion to discove that they retained a private
investigaor. In the case of suspeted workplace misfeasance, the employer does not want the
employee subgct to investgaion to lean that they retained a private investgator. In these
examples and othess, awareness of the fact that a private investgaor was hired and, more
importantly, by whowould have obvioussignificant consequences.

To suggst othawise, Plaintiff s analogize to a caseproviding thatgenerally theidentity of a
client that hires an attorney does not fall within the ambit of attorney-client privilege (See 30
Reply at 7:9-10) (citing Exobox Techs. Corp. v. Tsambis No. 2:14CV-501-RFB-VCF, 2014 WL
4987903, 8*4 (D. Nev. Od. 7, 2014)) That agument dos nothdp ther postion.

At theoutsetthatargument ignores, regardlessof privilege, thattheidentity of an att R U\QY

client is confidential informaion unde NRPC 1.6(39, just as client identity is confidential

information for a private investgaor unde NRS 648.200.See 15 & D SR)Y IQQW KD @

lawyer shdl not reveal information relating to representation of a client unlessthe client gives

informed conent, the disclosureis impliedly authorized in orde to carry out the representation, or

W IGH. V F OIR/EXRJHFEWS DDUSK \E DQ GG sesalso $ P %dJ$ V QYR U BDS B}
0D 3(Y BFOHLt identity is protetedunde 0 R GOH)XSO H

30D LWL X Q@ MXW KIHID RW KDKREL WR P HWaRorney-client privilege, courts

UMR J GHW KW W8 LHYHIDS SHY W ROHQ W G H\QZNKIBMWAD FOHQ WG H\QLWAL XU FQ W

intertwinedwi WW KEH) WRWD | BH R E KU B L V FQOIR NP HR W KTEHD ¥Z R X O'BH|

informal resolution of [the] motion w D \GR \IB/®~ 3 Q@MW SR F{DDDIX AH® S HRP DER
subgane andshoud na preval.

N
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its motive in seeking USIWHKE W D W5 IHR.D X"\RHE MRLQQ VW8 6' HS TR\ X V 380 F. Supp.
3d 336, 350[@.D.C. 2018) (collecting ases).

Here, the identity of a client that hires a private investgaor fals within that reasoning as
much as the identity of a client that hires an attorney. Thus, at a minimum, the identity of the
Confidentia Client(s) shoutl be treated as confidential commercial information under NRCP
26(9(1)(G).

2. Plaint L M K DHQ )\NAW W/ KOBI SFOELILWDR 11 5 6 0O M R Blaintiff s argue
that the statutedoes not make information encompassé by the statute SFR Q | Q@BL See 30
Reply at 6:1922, 26-27). The statute, however, makes the disclosure of the information

HORPSDWEHLWXQAR®156 ,Q IRPVIRLQW K DW Q Aub B disclose is
confidential.

Next, Plaintiffs arguethat the identity of the Confidentia Client(s) does not fall within the
smpeof the statute.Yet the interpretation of the statuteturnson its legisktive intent. And it defies
reasonto condude that the Legislaturedid not intend for the statuteto proted, generaly, the mog
confidential aspet of theprivate investigator-client rdationship: the identity of theclient.

,QBG X Q GW KHIW WS O DA QKW KLIHG H\QRM WWHEHD WDV L V@RI

L Q FROUN OR R IQE M> WIKGY HW \R'U &6 7 RAR QOPKHB WK IHVZR X O BXH

relying on the modifying clauseat the end of sub-section (1) tha seves only to modify the last

| U

antecdent2 W RHP SROHUR BOHD Wto limit the earlier ¢l DX VRIBDQ \L Q FRDUWV I:FFRQLG:;I
Q

> WK@Y HWWR'U @06 @ DG R/ RWMX S S\RKAIPL Gi¥éation. (See 2 S ST R X QPR
at 7:6-13) (citing Valenti v. 6 WHD'WS f/RMO R W RHU L Fy@3 Nev. 875, 880, 362 P.3d 83, 86
(2019).

Lastly, Plaint L MDV V\RKURDIV KLHY B BX S B H&R X UMM/ I 1) B WISV D
of NRS 648.200in DeChantv. Stat, 116 Nev. 918, 10 P.3d 108 (2000. (See Pls. {Reply at5). Not
VRSVURR J HG L QWK S S R X QPARHYRIDeChant standsfor the fact that the court has
discrtion to compel disclosureof doauments that fall unde the protection of the statutethat are
othemwise discoveable. (See 2 S S R X QRARBALE 6:1-6). Plaintiff s ignore that information can
be both confidential and subgct to discove\ W KAJMR X B WG HHY GODAMD 9 X @ However,

VLR
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is that this Court shoutl exercise its discretion to issue the relief requested by Defendants and
protect the information at this time, as opposé to Plaintiffs {request for immedide and public
disclosure Tha requestis consisent withDeChant

3. 30 D LIQWHpidks with trade secret protection unde NRS 49.325 fall short.
Plaintiffs largdy ignorethe criteria for deermining whether information consitutesa trade secret
unde Finkel v. CashmanPro., Inc., 128 Nev. 68, 74, 270 P.3d 1259, 1264 (2012 2 a showirg
UBE L ©D CGEHW RSB S R X QRatibinURather, Plaintiffs insist thatonly the identity of severa
clients can qualify as a trade secret, not the identity of a single client2 or however many clients
make up the Confidentia Client(s). (See Pis. {Reply at 7-8). But this argument ignores that,
fundamentdly, the identity of a single client, justlike t K HL. G H\QRAMAAU GFOHD W3 G Y IHY(
independent economic vaue, actual or potental, from nR VEH. Q JHQ HOON QZR) 156

&

600A.0306)(a). Likewise, Plaintiffs fargument thatit is only the costof acquisition thatcounts nat
the fallout from disdosure, lacks merit. (See 3@ HHS OW:27-9:3). A companycould have a
sacret recipe that cost next to nothing to develop, but disclosureof the recipe could destroy the
AR P S DRIP S HWHEWDW DY & XQH 7K v/ Y\WWIW G B FIANN the uniquecontextof
therelationship between a private investigaor and a single client, theidentity of a single client can
consitute atrade secret.

Turmning to the facts in this case Defendants have madethe necessary showing to justify
trade secret protection of the identity of the Confidential Client(s) unde Nevada law. Plaintiffs
critique the declaration submitted by McNeely by noting additional facts that could be consdered.
(See 30 V516 ODW %X W Kirdple truth is undeniable an invesigator who disclosegheidentity
of aclient will face significant negative bushessrepercussons. (See also 2 S S B X QRARYRIQYV
10:20) (citing The Sedona Conference, Commentary on Proteding Trade Secrets in Litigation
About Them, 23 SedonaConf. J. SRIY IQALGU LIQIHO W K3DWR X G WD R W
need to make a conclusive deerminatiR @QvW RKW KBISOU WLIQURD W I R@LWD/ DWG H
V FUWHERHR ULGLHES (DR S W B RGBTV ).

At bottom, the identity of the Confidentia Client(s) warrants protection as confidential

informationwhetherunder NRS 648.200, NRS319.325 and/or NRCP 26(9(1)(G).




© 0o N o o b~ wWw N P

N NN N N N N NN R B P B R R R R R
o ~N O 01N NN =R O O o0 N> 0NN RO

B. The Interests Of JusticeSupport The Relief Requested By Defendants.

7KBAS SN B Xefhnotion shaved thatthe identity of the Confidential Client(s) shout not
be ordeed disclosedat this time and soughtaffirmative relief unde NRCP 26(c). Namely, the
Countemotion sough staggeed discovery, to avoid disclosureof the confidentia information at
thistime, or, dternaively, consderation of Doe” plealing to at least avoid public disclosurest this
time3

In response, Rintiff s arguethattheinquiry fals unde thestandrd for sedling courtrecords
unde SRCR 3. (See PIs. 15H5 ODW -13). This argument ignores thatthe affirmative relief sought
by Defendants is that the identity of the Confidential Client(s) shoutl not be ordered disclosedat
this time, which differs from merly sedling arecord. Alternaively, if the Confidential Client(s)are
ordeaed disclosedand Plaintiffs seek leave to amend to name themas a defendant(s), as Plaintiffs
have statel they will, the Confidentia Client(s)will beon every single documentfiled. Tha is why
Defendants propased, in the altemative, the Doe * defendant approach, which would seek to protect
the information from public disclosureholistically, as opposeé to through an unduly burdensore
doaument by documat approah.

As for the staggred discovey approah, Plaintiffs argue tha it is unneessay and
unworkable. But this approach works in trade secret litigation. While perhgps sudh an appraoach is
atypical and lessefficient thanstandad disavery, thoseare the sacrifices that are warrantedwhen
it comesto the protection of confidential informationin the face of mere all egationsin a complaint.
Furthe, Plaintiffs fail to explain how there could be liability aganst the Confidential Client(s)
unde the Amended Complaint if the claims asseted against Defendants fail as a matter of law.
Staggeed discovey is an goprogiate and woikable soluion.

$VRU WKIH GIHD GQDN B B3Hat is an dternaive if the Court oders adisclosureof
the identity of the Confidential Client(s). The parties agree that it would be for the Confidential

3 Plaintiffs argue W IV HHQ G VY QHEA0Q RUH ¥ RIQR " 3O@QIAW P IX AH QUAI DAN BLOX WH "X G H
NRS 49.325(). (See 3® §HS O W " HH (DGYMA @S RWR QK RE YUHZ D \BUHP VH GR QiH
interests of justice and addressing this agped of NRS 49.325(). (Ses, eg., 2S YRR QAP RIW (D 38
3 IQMHW R IM W Harrant pa\WlH QHF QRIY M HM W Q WD MH W/ Vénd 14:23 3 e
LQRNAVWAR X W HERB NV EBRW QHF

iU
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Client(s) to makethe argumentsin furtherance of this protection. Defendants merely submit thata
public disclosureof theidentity of the Conidential Client(s)shout not be adered before the mrerits
of this agument, omny otherpotental arguments can beraised by theConfidential Client(s)?
C. Conclusion

In sum,theissueis how to best baance the compding interestsand confidential informaion
DAV W D MH GIDMWHS UIRIHGR SRAQIR KR ZW & R/ R3O D LIQ YW XAHAR bhmedide and
public disclosureis not the answe. Accordingly, Defendants respectfull y request that the Court
grant the Countemotion and issue a protective order protecting the identity of the Confidential
Client(s).

AFFIRM ATIO N

Pursuant to NRS 239B.030, the undasignal hereby affirms that this documert does not
contain thesodal security numberof any person.
DATED: March 9, 2023.

/s/RyanT. Gormley
Ryan T. Gormley, Esq.
Brittany M. Llewellyn, Esq.

Jondhan J. Whn, Esq.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 Suth Rainbow Blvd., Suite 400
Las Vagas, Nevaca 89118

Attorneys for Defendants
David McNeely and 5AIpha indugries, LLC

4 To avdd public disclosure while giving the Confidenta Client(s) an opportunity to make ary such
argumens, the Caurt codd, forindarce order a QDW/Q HWes-only disclosure.

7
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CERTIFICATE OF SERVICE

| hereby certify thaton the 9th day of March, 2023, a true and correct copy of the foregoing
REPLY IN SUPPORT OF DEFENDANTS DAVID MCNEELY AND 5 ALPHA
,1'8675/,(6//&$%&2817(5027,21)253527(&7,9(25" (R was eledcronicaly
filed and seved on coursd th U R X\W KR X VMU fWRU RVGILYHMA YRVX Q OVHBIOE by another|
method isstatel or naed, to the dllowing:

Adam Hosme-Henne, Esqg
Chdsea Latino, Esq.

Philip Manndly, Eq.

Jane Sussknd, Esq.

McDondd Carano, LLP

100 W. Liberty St., Tenth Hoor
Reno, NV 89501
ahosnerhenner@mcdoraldcarano.com
clatino@ntdonddcarano.com
pmanndly@mcdonddcarano.am
jsusskind@malonddcarano.amm
Attorneys for Plaintiffs

/s/ Cynthia S. Bowman
An employee of WEINBERG, WHEELER,
HUDGINS, GUNN & DIAL, LLC
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Ryan T. Gormley, Esq.

NevadaBar No. 13494
rgormley@wwhgd.om

Brittany M. Llewellyn, Esq.
NevadaBar No. 13527
bllewellyn@wwhgd.m

Jondhan J. Wihn, Esq.

NevadaBar No. 12896
jwinn@wwhgd.@m

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 Suth Rainbow Blvd., Suite 400
Las Vayas, Nevada 89118

T: (702)938-3838

F: (702)9383864

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual CaseNo0.CV22-02015
VAUGHN HARTUNG, an individual, Dept. No. D15
Plaintiffs,

DECLARATION OF RYANT.

V. GORMLEY, ESQ. IN SUPPORT OF
REPLY IN SUPPORT OF DEFENDANTS

DAVID MCNEELY, anindividual; 5 DAVID MCNEELY AND 5 ALPHA

ALPHA INDUSTRIES, LLC, a Nevada INDUSTRIES, LLC %

limited liabilty compay; and DCESI COUNTERMOTION FOR PROTECTIVE

through Xand ROES | through X inclusve, | ORDER

Defendants.

I, RYAN T. GORMLEY, declare as follows:

1. | am over theage of 18, have persond knowledge of the mattes sé forth herein and,
unless othewvise statel, an compeert to testfy to the sane if called uponto do sol am an atorney
licensal to practice law in the Stateof Nevada a patner with Weinbeig, Wheder, Hudgins Gunn
& Dial, LLC, and counsl for Defendants David McNeely and 5 Alpha Industies, LLC (5 Alpha”)
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(collectively Defendants”) in this matter | sutmit this declaration in supportof the Reply in
Suppot of Defendants fCountemotion for Protetive Order.

2. With respect to Plaintiffs { asgument regarding a meet and confer, it is my
undestanding, and it appears to be undigputed, that Plaintiffs ffcounsl met and conferred with
Defendants fprior counsl, Brian Hardy, Esq, regarding the undelying issue the disclosureof the
identity of theclient(s) who hired Defendants.No agreement could bereached.

3. Prior to the filing of Defendants fOppositon to Plaintiff § Motion to Compel and
Countemotion for Protective Order on February 16, 2023 | contected Plaintiffs flcounsé, Adam
Hosme-Henne, Esq.,on February 16,2023via phoneand email. | wanted to discussheissuewith
him as a professiond courtesy becausel had not yet had the chance. | did not bdieve there was any
requirementto discussthe issue or that an informal resoluion could be reached, considering the
prior med and confer and the parties fpostions We were unable to conrect. Mr. Hosme-Henne
responde via email the next day, a Friday, statinghe was tied up throughthe rest of the day, but
sdd hewas avail able the next Tuesday. | responakd severa days later, after beng homebounddue
to sicknessfor approxmately aweek. If the Court prefers, the pertinent email chan can be provided
as an exhibit.

4, After reading Plaintiffs Oppositon to Countemotion for Protective Order, on
March 6, 2023, 1 emailed Mr. Hosme-Henne regarding a meet and confer in an abundance of
caution to furtherexploreif any informal resoluion could be reached. We condudedthe conference
via telephonethe next day, on March 7, 2023 at approximately 1:00 PM. An informd resoluion
could notbereached.

AFFIRMATION

Pursuant to NRS 239B.030, the undeasignal hereby affirms that this documentdoes not
contain the sdal security numberof any person.
DATED: March 9, 2023.

/s/Ryan T. Gormey
Ryan T. Gormley, Esq.
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FILED
Electronically
CVv22-02015

2023-03-15 10:38:39 Al
Alicia L. Lerud

Clerk of the Court
CODE NO. 1945 Transaction # 9560310

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* k%
HILLARY SCHIEVE, an individual, et al.,
Plaintiffs,
VS. Case No. CV22-02015
DAVID McNEELY, an individual, et al., Dept. No. 15
Defendants.

RECOMMENDATION FOR ORDER

Plaintiff Hillary Schieve filed the original complaint in this action on December 15, 2022; an
amended complaint adding Plaintiff Vaughn Hartung was filed on February 23, 2023. Plaintiff
Schieve is the Mayor of the City of Reno, Nevada, and Plaintiff Hartung is Chairman of the Board of
County Commissioners for Washoe County, Nevada. Named Defendants are David McNeely, who
is a private investigator, and 5 Alpha Industries, LLC (“5 Alpha”), his business. In addition, Plaintiffs
claim that one or more unidentified “Doe” Defendants are also legally responsible for the conduct
described in their amended complaint.

Essentially, Plaintiffs allege that Defendants McNeely and 5 Alpha surreptitiously installed
sophisticated GPS (i.e., global positioning system) tracking devices on their personal vehicles and
conducted covert surveillance on them, and that these actions were taken at the request of an

unidentified nonparty. They allege that this surveillance was substantial, capturing comprehensive
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information about private details of their lives, and continuing for at least several weeks on Plaintiff
Schieve and several months on Plaintiff Hartung. They further allege that Defendants publicly
disclosed information and photographs revealing their locations, their activities, and the movement
of their personal vehicles, and that these disclosures exposed them and their families to an
unjustified and unwarranted risk of harassment, stalking, and bodily harm. Plaintiffs state claims for
relief based upon Invasion of Privacy—Intrusion Upon Seclusion, Invasion of Privacy—Public
Disclosure of Private Facts, Violation of NRS Chapter 200 (Anti-Doxxing), Negligence, Trespass,
Civil Conspiracy, and Aiding and Abetting. They seek compensatory and punitive damages, a
judicial declaration that Defendants’ conduct violates Nevada law, and other relief.

On January 13, 2023, Plaintiff Schieve filed an Ex Parte Motion for Leave to Issue
Subpoenas.! Plaintiff Schieve explained that she was seeking leave to serve two subpoenas duces
tecum to obtain documents sufficient to identify the individual or entity that hired Defendants
McNeely and 5 Alpha to place the tracking device on her vehicle.? After obtaining the name of that
person, she would amend the complaint to add that individual or entity as a co-defendant. On
January 20, 2023, the Court entered an Order Granting Motion for Leave to Issue Subpoenas,
expressly finding good cause “to permit early discovery for the limited purpose of identifying the
‘Doe’ defendant(s).” On January 23, 2023, Defendants McNeely and 5 Alpha were served? with
subpoenas duces tecum directing each Defendant to do the following:

Produce documents, including but not limited to engagement agreements, contracts,

invoices, or payments, sufficient to identify each and every individual or entity that

hired David McNeely and/or 5 Alpha Industries, LLC to conduct surveillance upon

Hillary Schieve, to track Hillary Schieve’s location, or to take any other action with
respect to Hillary Schieve.

1 Without leave, a party generally is not permitted to obtain discovery in a civil action until that party has
participated in an early case conference and filed a case conference report. See NRCP 26(a).

2 Of course, Defendants might have been retained by multiple individuals or entities. In this decision, however,
solely for the sake of simplicity, the Court will assume Defendants were retained by a single individual, entity, customer, or
client.

3 Defendants state that 5 Alpha disputes the sufficiency of the alleged service of process upon it, which Plaintiff
Schieve maintains was effected through service upon the Nevada Secretary of State. However, Defendants also state that
this issue is immaterial to the present discovery dispute, and no analysis or authorities have been presented on that issue.
Therefore, for purposes of this motion, the Court will presume that both Defendants were properly served with the
subpoenas duces tecum at issue.
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On January 25, 2023, Plaintiff Schieve’s counsel received a letter from an attorney representing
Defendants, in which he objected to the subpoenas on the ground that compliance would require the
disclosure of confidential trade-secret information. On January 27, 2023, counsel for both sides
discussed the matter further, but were unable to resolve this discovery dispute.

On February 2, 2023, Plaintiff Schieve filed a Motion to Compel, in which she seeks an order
requiring Defendants to comply with the subpoenas previously served upon them so that she may
learn the identity of the client who retained Defendants to track and surveil her. On February 16,
2023, Defendants filed Defendants David McNeely and 5 Alpha Industries, LLC’s Opposition to
Plaintiff's Motion to Compel and Countermotion for Protective Order. In addition to opposing
Plaintiff’'s motion, Defendants seek an order requiring either (a) that discovery be conducted in
phases and that Plaintiff Schieve not be permitted to obtain discovery identifying the client who
retained them until after the Court denies a motion for summary judgment to be filed by Defendants
following the first phase of discovery; or (b) that the identity of the client who retained them be
disclosed solely to counsel and that the individual or entity otherwise participate in this litigation
anonymously unless and until the Court orders differently. At a minimum, Defendants ask that the
Court hold its decision on Plaintiff's motion to compel in abeyance until after resolving a pending
motion to dismiss and the parties participate in an early case conference.*

On February 23, 2023, Plaintiffs filed a Reply in Support of Motion to Compel,® and the
motion was submitted for decision on that same date. In an order entered on February 28, 2023,
this motion was referred to the Discovery Commissioner. On March 2, 2023, Plaintiffs filed their

Opposition to Countermotion for Protective Order. On March 9, 2023, Defendants filed their Reply in

4 Defendants filed Defendants David McNeely and 5 Alpha Industries, LLC’s Motion to Strike and Motion to
Dismiss on February 13, 2023, but no further briefing on that motion has occurred (presumably because Plaintiffs
subsequently filed an amended complaint). However, on March 9, 2023, Defendants filed Defendants David McNeely and
5 Alpha Industries, LLC’s Motion to Dismiss, or Alternatively, Motion for a More Definite Statement. Essentially,
Defendants seek an order dismissing four of Plaintiffs’ eight claims for relief, their request for injunctive relief, and their
request for attorney fees as special damages.

5 Although Plaintiff Hartung was not a party when the motion to compel was filed, the reply brief makes clear that
he is now a Plaintiff in this case and that he joins in the pending motion to compel.
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Support of Defendants David McNeely and 5 Alpha Industries, LLC’s Countermotion for Protective
Order. The countermotion was submitted for decision on March 13, 2023.

A. Plaintiffs’ Motion to Compel

Although Plaintiffs’ motion to compel arises in the context of two subpoenas duces tecum,
this matter is fundamentally a dispute over the discoverability of the identity of the client who
retained Defendants to track and surveil Plaintiffs.® In that regard, “[p]arties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s claims or defenses and
proportional to the needs of the case.” NRCP 26(b)(1). The two subpoenas at issue are

unquestionably efforts to obtain discovery. See, e.g., Rodriguez v. Beard, No. 2:14-cv-1049 MCE

KJN P, 2016 WL 6393755, at *2 (C.D. Cal. Oct. 28, 2016) (“subpoenas constitute pretrial

discovery”); Dziadek v. Charter Oak Fire Ins. Co., 4:11-CV-04134-RAL, 2016 WL 1643825, at *2

(D.S.D. Apr. 22, 2016) (“[tlhe majority of courts agree that Rule 45 subpoenas constitute
discovery”).” Indeed, in permitting service of these subpoenas, the Court expressly stated that it
was allowing “early discovery.” Accordingly, the scope of discovery set forth at NRCP 26(b)(1)

applies to these subpoenas. See, e.q., Evenstar Master Fund SPC v. Cao, No. 2:20-cv-02333-KJD-

BNW, 2022 WL 476095, at *2 (D. Nev. Feb. 15, 2022) (“[t{]he scope of discovery under a subpoena

issued pursuant to Rule 45 is the same as the scope of discovery allowed under Rule 26(b)(1)").
Significantly, in opposing the motion to compel, Defendants do not argue or suggest that the

documents sought by Plaintiffs are not relevant to a party’s claims or defenses, or that the requested

discovery is not proportional to the needs of this case. Instead, they contend that the identity of the

6 Apart from the objections and arguments discussed in this decision, Defendants do not otherwise object to the
subpoenas at issue. Accordingly, any other objections are untimely and deemed waived, and they may not later be raised
with the Court. See NRCP 45(c)(3)(B) (requiring that any objections to a subpoena be served “before the earlier of the
time specified for compliance or 14 days after the subpoena is served”); Perez v. Nevada, No. 2:14-cv-02087-APG-BNW,
2020 WL 641224, at *3 (D. Nev. Feb. 11, 2020) (“[f]ailure to serve timely objections [under federal equivalent to NRCP
45(c)(2)(B)] may constitute a waiver of objections to the subpoena, other than objections to service”); see also Valley
Health Sys., LLC v. Dist. Court, 127 Nev. 167, 173, 252 P.3d 676, 680 (2011) (“we hold that neither this court nor the
district court will consider new arguments raised in objection to a discovery commissioner's report and recommendation
that could have been raised before the discovery commissioner but were not”).

7 “Federal cases interpreting the Federal Rules of Civil Procedure ‘are strong persuasive authority, because the
Nevada Rules of Civil Procedure are based in large part upon their federal counterparts.” See Exec. Mgmt. v. Ticor Title
Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) (quoting Las Vegas Novelty, Inc. v. Fernandez, 106 Nev. 113, 119, 787
P.2d 772, 776 (1990)); accord McClendon v. Collins, 132 Nev. 327, 330, 372 P.3d 492, 494 (2016).
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client who hired them to track and surveil Plaintiffs is protected and confidential information under
Nevada law. To the extent that they contend that the information is protected from disclosure by an
evidentiary privilege or immunity, Defendants bear the burden of demonstrating that fact. See, e.q.,

Canatrelli v. Dist. Court, 136 Nev. 247, 252, 464 P.3d 114, 120 (2020) (“[t]he party asserting the

privilege has the burden to prove that the material is in fact privileged”); Rogers v. State, 127 Nev.

323, 330, 255 P.3d 1264, 1268 (2011) (“[a]s the proponent of the privilege, Rogers bore the burden

of establishing it"); McNair v. Dist. Court, 110 Nev. 1285, 1289, 885 P.2d 576, 579 (1994)

(accountant withholding documents based upon accountant-client privilege bore burden of

establishing applicability of privilege); see also Superpumper, Inc. v. Leonard, Tr. for Bankr. Estate

of Morabito, 137 Nev. 429, 435, 495 P.3d 101, 107 (2021) (refusing to consider party’s privilege
argument because that party “has not met its threshold burden of articulating its claim of privilege”).
1. NRS 49.325

Defendants argue that the identity of their client is protected from disclosure by NRS 49.325,
which provides that “[a] person has a privilege . . . to refuse to disclose . . . a trade secret owned by
him or her, if the allowance of the privilege will not tend to conceal fraud or otherwise work injustice.”
NRS 49.325(1) (2021). If disclosure is ordered, “the judge shall take such protective measure as the
interests of the holder of the privilege and of the parties and the furtherance of justice may require.”

Id. 49.325(2). Thus, trade secrets are not entitled to absolute protection even under NRS 49.325.

See Pub. Serv. Comm’n v. Dist. Court, 107 Nev. 680, 684, 818 P.2d 396, 399 (1991) (“a person has
only a conditional privilege not to disclose a trade secret if the non-disclosure would not work an
injustice”). Moreover, as with privileges generally, the burden of proving that this privilege applies to

specific information rests with the party seeking that protection. See, e.q., Weaver v. Tampa Inv.

Grp., LLC, No. CV-12-01117 EJD (PSG), 2012 WL 4936052, at *2 (N.D. Cal. Oct. 16, 2012) (in
applying essentially identical California law, “party claiming the trade secrets privilege has the initial
burden of showing the material it seeks to protect is, in fact, a trade secret,” as well as

demonstrating that it is entitled to the degree of protection sought).
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Nevada’s enactment of the Uniform Trade Secrets Act contains a definition of the term “trade
secret.” Subject to limited exceptions that do not apply here, the term “trade secret”

[m]eans information, including, without limitation, a formula, pattern, compilation,
program, device, method, technique, product, system, process, design, prototype,
procedure, computer programming instruction or code that:

(1) Derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by the
public or any other persons who can obtain commercial or economic value from its
disclosure or use; and

(2) Is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

NRS 600A.030(5) (2021).8 “[T]he definition of what may be considered a ‘trade secret’ is broad.”

Nev. Indep. v. Whitley, 138 Nev., Adv. Op. 15, at 8, 506 P.3d 1037, 1043 (2022) (quoting InteliClear

LLC v. ETC Glob. Holdings, Inc., 978 F.3d 653, 657 (9th Cir. 2020)). With regard to the identity of a

company’s clients or customers, the Nevada Supreme Court has held that customer lists can qualify

for protection as trade secrets. See Finkel v. Cashman Prof'l, Inc., 128 Nev. 68, 77, 270 P.3d 1259,

1265 (2012) (“the district court should have made findings as to the extent that Cashman’s . . .
customer lists . . . remained protected as trade secrets”). However, they do not automatically qualify
for such protection. See id. at 75 n.2, 270 P.3d at 1264 n.2 (“it is possible that not all of Cashman’s

relationships would have qualified as trade secrets”); see also Woodward Ins., Inc. v. White, 437

N.E.2d 59, 67 (Ind. 1982) (“[w]hether customer information constitutes a trade secret or confidential

information depends upon the facts of each individual case”), cited in Franz v. Johnson, 116 Nev.

455, 466-67, 999 P.2d 351, 358 (2000).%° In fact, courts have held that a customer list qualifies as a

8 Although the definitions set forth in NRS 600A.030 purport to apply only to NRS Chapter 600A, the Nevada
Supreme Court has applied this definition outside of actions for misappropriation of trade secrets. See Neal v.
Griepentrog, 108 Nev. 660, 666 & n.5, 837 P.2d 432, 435 & n.5 (1992).

9 In discovery disputes, the district court determines whether information constitutes a trade secret. See, e.g.,
Clark v. Macy’s Credit & Customer Servs., Inc., No. 6:17-cv-692-Orl-41TBS, 2017 WL 3877605, at *3 (M.D. Fla. Sept. 5,
2017) (“[w]here the proponent of the protective order contends that the materials at issue contain trade secrets, . . .
the court must first determine whether such assertion is true”); M-I LLC v. Stelly, 733 F. Supp. 2d 759, 802 (S.D. Tex.
2010) (quoting R.C. Olmstead, Inc. v. CU Interface, LLC, 606 F.3d 262, 269 (6th Cir. 2010)) (“[i]t is within the sound
discretion of the trial court to decide whether trade secrets are relevant and whether the need outweighs the harm of
disclosure”); Klayman v. Judicial Watch, Civil Action No. 06-670 (CKK)(AK), 2008 WL 11394177, at *3 (D.D.C. Jan. 8,
2008) (“[t]he decision to quash a subpoena because it seeks trade secrets or other confidential information is left to the
discretion of the court resolving the discovery dispute”).

10 The Restatement (First) of Torts § 757 cmt. b (1939) observes that “[a]n exact definition of a trade secret is not
possible.” However, it identifies several factors to be considered in determining whether information is a trade secret:
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trade secret only if it was the product of great expense and effort.'? See, e,g., Bridgestone

Hosepower, LLC v. Eismann, No. 2:21-cv-02121-GMN-EJY, 2022 WL 18108430, at *8 (D. Nev. Apr.

28, 2022) (“[a] customer list qualifies as a ‘trade secret’ when there is evidence that said list was the
product of great expense and effort, that it included information that was confidential and not
available from public sources, and that it was distilled from larger lists of potential customers into a

list of viable customers for [a] unique business”) (internal quotation marks omitted); Sunbelt Rentals,

Inc. v. Victor, No. C 13-4240 SBA, 2014 WL 492364, at *5 (N.D. Cal. Feb. 5, 2014) (under Uniform
Trade Secrets Act, customer list qualifies for protection as trade secret if party seeking protection
shows “that the information it seeks to protect is the product of a substantial amount of time,
expense and effort on the part of the employer, has commercial value, and is not readily

ascertainable to other competitors”) (internal quotation marks omitted); Bridge Fin., Inc. v. J. Fischer

& Assocs., Inc., 310 So. 3d 45, 48 (Fla. Dist. Ct. App. 2020) (quoting Zodiac Records Inc. v. Choice

Envtl. Servs., 112 So. 3d 587, 590 (Fla. Dist. Ct. App. 2013)) (“[t]o qualify as a trade secret, there
must be evidence that a customer list ‘was the product of great expense and effort, that it included

information that was confidential and not available from public sources, and that it was distilled from

larger lists of potential customers into a list of viable customers for [a] unique business™) (internal

guotation marks omitted); Abbott-Interfast Corp. v. Harkbus, 619 N.E.2d 1337, 1344 (lll. App. Ct.

(1) the extent to which the information is known outside of his business; (2) the extent to which it is
known by employees and others involved in his business; (3) the extent of measures taken by him to
guard the secrecy of the information; (4) the value of the information to him and to his competitors; (5)
the amount of effort or money expended by him in developing the information; (6) the ease or difficulty
with which the information could be properly acquired or duplicated by others.

Id.; see also Franz v. Johnson, 116 Nev. 455, 466-67, 999 P.2d 351, 358-59 (2000) (identifying three Restatement factors
as among those to be considered in determining existence of a trade secret, and citing to annotation containing a
comprehensive list of factors); accord Finkel v. Cashman Prof'l, Inc., 128 Nev. 68, 74-75, 270 P.3d 1259, 1264 (2012).

11 The two cases cited by Defendant to show that customer lists may be considered trade secrets do not disagree
with this statement. In Fred Siegel Co., L.P.A. v. Arter & Hadden, 707 N.E.2d 853 (Ohio 1999), the court expressly
observed that “[w]here information is alleged to be a trade secret, a factfinder may consider, e.q., the amount of effort or
money expended in obtaining and developing the information, as well as the amount of time and expense it would take for
others to acquire and duplicate the information.” Id. at 862-63. In that regard, it noted that “[t]he Siegel client list was sixty-
three pages in length and included the names of property owners, contact persons, addresses, and telephone numbers of
hundreds of clients.” 1d. at 863. Accordingly, “[tjhe extensive accumulation of property owner names, contacts, addresses,
and phone numbers contained in the Siegel client list may well be shown at trial to represent the investment of Siegel time
and effort over a long period.” 1d. In Radiology Servs., P.C. v. Hall, 780 N.W.2d 17 (Neb. 2010), the court similarly stated
that “[w]here time and effort have been expended to identify particular customers with particular needs or characteristics,
courts will prohibit others from using this information to capture a share of the market.” Id. at 26.
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1993) (quoting Reinhardt Printing Co. v. Feld, 490 N.E.2d 1302, 1308 (lll. App. Ct. 1986)) (“[iitems

such as customer lists, pricing information, and business techniques can be trade secrets if the
employer has developed the information ‘over a number of years at great expense and kept [it]

under tight security’); Microbiological Research Corp. v. Muna, 625 P.2d 690, 700 (Utah 1981)

(holding that plaintiff's customer list was not a trade secret, in part, because “there was no evidence
that by the nature of [the] plaintiff's business extraordinary effort was involved in compiling [the]
customer list”).1?

Of course, Plaintiffs do not seek Defendants’ customer list—they seek the identity of a
specific client. In that regard, Plaintiffs cite the Court to a federal case discussing lowa’s enactment
of the Uniform Trade Secrets Act.** The court in that case recognized that customer lists can
constitute trade secrets, but it refused to extend trade-secret protection to the identity of a specific
customer:

lowa trade secrets law does not appear to protect the identity of a single customer

whose association was based on a personal relationship rather than efforts by

Plaintiffs to develop and organize an on-going business relationship. This is a far cry

from the detailed information contained within the customer lists at issue in Basic

Chemicals. Instead, this is closer to the kind of information that, even if concealed

and even if contained in list form, the lowa Supreme Court has explained does not

rise to the level of a trade secret.

Meardon v. Register, No. 3:18-cv-00042, 2019 WL 5089207, at *7 (S.D. lowa June 13, 2019), aff'd

in part, rev'd in part on other grounds, and remanded, 994 F.3d 927 (8th Cir. 2021)!4; see

12 Defendants emphasize that economic value is not limited to the cost of acquiring a client, and that the
economic “fallout from disclosure” may also be considered. They explain that “[a] company could have a secret recipe that
cost next to nothing to develop, but disclosure of the recipe could destroy the company’s competitive advantage and
business.” But the development of a secret recipe generally reflects the application of a business’ education, expertise,
and experience, and is the kind of information the law has traditionally viewed as warranting protection as a trade secret.
See NRS 600A.030(5) (2021) (reflecting that a “formula,” “method,” “product,” or “process” are among the kinds of
information that typically have received protection as “trade secrets”). The mere fact that a customer contacted a business
to purchase goods or services does not, by itself, evince a similar application of the business’ education, expertise, or
experience to obtain that customer, nor is knowledge of that customer’s desire for goods or services necessarily an asset
that the business now “owns.” This is arguably why courts require a business to demonstrate the time, expense, and effort
undertaken to compile a customer list before finding that the customer list warrants protection as a trade secret.

13 The definition of “trade secret” under lowa’s statute is substantially similar to Nevada’s definition in NRS
600A.030(5). See lowa Code § 550.2(4) (2023).

14 The case referenced by the federal court extended trade-secret protection to a customer list with detailed
information including “the proper time to call on specific customers; the names of key employees of customers; the names
of spouses and children of individual customers as well as their birthdays, together with particular likes and dislikes of
specific customers.” See Basic Chems., Inc. v. Benson, 251 N.W.2d 220, 228, 230 (lowa 1977).




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Kendall/Hunt Publ'g Co. v. Rowe, 424 N.W.2d 235, 246 (lowa 1988) (“[w]e do not doubt that the

identities of such people are not readily available to the public . . . [, but w]hile such concealment
may make these identities ‘secrets,” we do not think they are trade secrets”). The federal court
further explained that the alleged trade secret at issue was not only the customer’s identity as such,
but also the personal relationship between that individual and plaintiffs. It reasoned that “knowledge
of the personal relationship has no independent value, because that knowledge does not carry the
relationship with it,” and that “[p]ersonal relationships do not derive value from not being generally
known—they derive value from the relationships themselves.” Meardon, 2019 WL 5089207, at *8.
The Court finds this reasoning persuasive.

In addition, if a customer list qualifies as a trade secret only when it is the product of great
expense and effort, then the identity of an individual customer or client who fortuitously happened to
seek services from a business does not qualify as a “trade secret” of that business. Significantly,
Defendants do not present evidence that they incurred any expense or exerted any effort to obtain
this client. Instead, they argue that this information derives economic value from not being generally
known because disclosure would permit competing private investigators to recruit this client. But
that same point could be made about any customer or client of virtually any business—once
competitors are aware that a person may need certain goods or services, they can try to recruit that
individual as a customer or client. As explained in the preceding paragraph, while the personal
relationship between a business and its customer has value, the secrecy of that relationship is not
what makes it valuable to the business.

The Court also observes that a trade secret, essentially, is information that provides a
competitive advantage to a business because that information is not generally known or available to
competitors:

While trade secrets enjoy a “broad definition,” they must still be a “formula, pattern,

device or compilation of information which is used in one’s business, and which gives

[the owner] an opportunity to obtain an advantage over competitors . . . .” 3 Jack B.

Weinstein, Weinstein's Federal Evidence § 508.04 (2d ed. 2009) (quoting
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1001 (1984)). That language,
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particularly “formula, pattern, device . . .” suggests that trade secrets are more than
“sensitive business information,” they are sophisticated, innovative methods or
inventions that are the result of human creativity and ingenuity. Managerial structures
and general information regarding business operations—the type of information
sought to be protected here—fail to make the grade.

Minter v. Wells Fargo Bank, N.A., 258 F.R.D. 118, 122-23 (D. Md. 2009); see also, e.q., Phyto Tech

Corp. v. Givaudan SA, No. 18-cv-6172 (JGK), 2022 WL 2905515, at *10 (S.D.N.Y. July 22, 2022)

(under Uniform Trade Secrets Act, “[a] trade secret, by definition, must have economic value
and provide a competitive advantage due to the exclusive use of a product or technique”); Enter.

Leasing Co. of Phoenix v. Ehmke, 3 P.3d 1064, 1068 (Ariz. Ct. App. 1999) (“a trade secret may

consist of a compilation of information that is continuously used or has the potential to be used in
one’s business and that gives one an opportunity to obtain an advantage over competitors who do

not know of or use it”); Trilogy Software, Inc. v. Callidus Software, Inc., 143 S.W.3d 452, 467-68

(Tex. App. 2004) (“the types of customer information that have been held to comprise trade secrets .
. . characteristically have been compiled over long periods of time, through use of substantial
resources, and are shown to provide a competitive advantage”); see generally Unif. Trade Secrets
Act § 1(4) cmt. (amended 1985), 14 U.L.A. 637 (2021) (explaining that “a trade secret need not be

exclusive to confer a competitive advantage”) (emphasis added). The information is valuable

because it helps the business attract customers and clients (e.g., through better goods, services, or

prices), but the identity of each customer or client generally is not regarded as a trade secret. Only
when the business has expended considerable effort and expense to find, develop, or retain those
customers or clients will courts find that their identity is a trade secret.

Defendants’ argument might have greater merit if they had provided evidence about the
amount of business they had obtained from this client in the past, or why and the extent to which
they expect that this client will be seeking additional investigative services in the future. But no such
evidence has been provided and, significantly, Defendants are not being asked to provide
information they have compiled about this client that arguably enhances their relationship and

increases the likelihood that they would be asked to provide future investigative services (if this

10
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client ever happens to need such services in the future). In light of authorities holding that even
compiled customer lists do not necessarily qualify as trade secrets, the proposition that a single
client’s identity is intrinsically a protected trade secret is not tenable.*®

Defendants also argue that revealing the identity of their client “could and likely would be
ruinous to 5 Alpha’s business and McNeely’s private investigation practice,” because clients of
private investigators expect confidentiality. This point is not persuasive. Compliance with an order
compelling disclosure of the client’s identity is not the same as Defendants voluntarily disclosing
their client’s identity. Prospective clients seeking investigative services in the future would have no
reason to prefer other private investigators if Defendants are ordered to disclose the identity of their
client, because any private investigator in Defendants’ place would be required to comply with an
order compelling disclosure.

The Court appreciates that people who seek the services of a private investigator often do so
with the expectation that their matter, or even the fact that they retained an investigator, will not be
publicly disclosed. But the fact that Defendants would prefer that competitors not know the identity
of a given client, or even that a client would prefer that others not know he or she is a customer or
client, is not enough to justify protection under NRS 49.325. Defendants do not offer any other
explanation for why the identity of their client derives independent economic value from not being
generally known. Since they have not satisfied that prerequisite for determining that a trade secret

exists, they are not entitled to protection under NRS 49.325.16

15 Further, the owner of a trade secret has property rights in that information. See Stalk v. Mushkin, 125 Nev. 21,
26, 199 P.3d 838, 841 (2009) (quoting Teller v. Teller, 53 P.3d 240, 248 (Haw. 2002)) (“trade secrets are intangible assets
in which business owners have property rights”). But significantly, the identity of a business’ client is not known only to the
business—it is also known to the client, and the client can divulge that information whenever and to whomever he or she
sees fit. For example, Defendants’ client might do so if he or she is dissatisfied with Defendants’ services and chooses to
contact another private investigator. The idea that by doing so the client would be misappropriating Defendants’ “trade
secret,” or that they could obtain an injunction prohibiting the client from disclosing that “trade secret,” is untenable. The
Court also finds dubious any suggestion that a client and business become co-owners of a “trade secret” regarding that
client’s identity merely because the client requests goods or services from that business, particularly since the client is not
in that, or perhaps any other, trade.

16 |n their opposition, Defendants emphasize the precautions they have taken to maintain the confidentiality of the

identity of their clients and the information they obtain during investigations. However, those precautions, alone, are
insufficient to demonstrate that the identity of their client is a trade secret under NRS 600A.030(5).

11
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2. NRS 648.200
Defendants next argue that NRS 648.200 protects the identity of the client who hired them to
track and surveil Plaintiffs. In pertinent part, that statute provides that a licensed private investigator
may not “divulge to anyone, except as he or she may be so required by law to do, any information
acquired by him or her except at the direction of the employer or client for whom the information was

obtained.” NRS 648.200(1) (2021). In DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000), the

Nevada Supreme Court noted that other courts interpreting identical statutes had concluded that
those statutes did not create an evidentiary privilege.l” Therefore, under NRS 648.200, “a district
court does have discretion to compel disclosure of documents in possession of a private investigator
that are relevant to trial and not covered by any other privilege.” 1d. at 926-27, 10 P.3d at 113.
Defendants suggest that NRS 648.200 and DeChant require this Court to strike a balance
between the interests for and against disclosure, but that contention misapprehends the holding in

DeChant. “Discovery matters are within the district court’s sound discretion.” Seibel v. Dist. Court,

138 Nev., Adv. Op. 73, at 5, 520 P.3d 350, 354 (2022) (quoting Canarelli, 136 Nev. at 251, 464 P.3d
at 119 (internal quotation marks omitted)). District courts are not generally required to engage in a
balancing of interests in deciding whether to permit discovery; rather, that decision generally is made
with reference to the scope of discovery set forth at NRCP 26(b)(1). When DeChant was decided,
parties could obtain discovery of any nonprivileged matter that was relevant to the subject matter of

the pending action. See Wesley M. Ayres, Conversations on Discovery, The Writ, Apr. 2019, at 3

(“[slince our civil procedure rules became effective in 1953, discovery presumptively has been
permitted as to ‘any matter, not privileged, which is relevant to the subject matter involved in the
pending action,” a standard that was modified in the 2019 amendments to NRCP 26(b)(1)). Once a

court determined that information or a document was not privileged, it needed only to decide

17 The Court also observes that evidentiary privileges in Nevada do not exist except “as ‘required by the
Constitution of the United States or of the State of Nevada’ or by a specific statute.” Canarelli v. Dist. Court, 136 Nev. 247,
254, 464 P.3d 114, 121 (2020) (quoting NRS 49.015(1) (2019)). Most privileges are set forth in NRS Chapter 49, but a
review of that chapter reveals no privilege protecting information in the possession of a private investigator. No argument
has been presented that the identity of Defendants’ client is privileged under any provision of the federal Constitution or the
Nevada Constitution. In addition, NRS 648.200 does not expressly purport to create a “privilege,” or to otherwise state that
such information is not subject to discovery or subpoena.

12
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whether that material was relevant to the subject matter of the pending action. The court’s
determination regarding relevance would be overturned only if the supreme court found that it was
an abuse of discretion. Thus, the DeChant court was merely confirming that ordering the disclosure
of documents that are relevant and nonprivileged was not an abuse of discretion.

Significantly, the DeChant decision contains no language directing lower courts to engage in
a balancing of interests before determining whether to allow the discovery of information acquired by
a private investigator. In those unusual circumstances when our high court determines that a

different discovery standard should be applied, it has said so expressly. See Rock Bay, LLC v. Dist.

Court, 129 Nev. 205, 213, 298 P.3d 441, 447 (2013) (“[i]n the context of post-judgment discovery,
courts have recognized that a nonparty’s privacy interests must be balanced against the need of the
judgment creditor for the requested information”) (internal quotation marks omitted); Hetter v. Dist.
Court, 110 Nev. 513, 520, 874 P.2d 762, 766 (1994) (“[w]e hold that before tax returns or financial
records are discoverable on the issue of punitive damages, the plaintiff must demonstrate some
factual basis for its punitive damage claim”). The absence of such language in DeChant militates in
favor of finding that NRS 648.200(1) does not alter the scope of discovery for information acquired
by a private investigator.

In addition, Plaintiffs cite the Court to a California case that construed a similar statute. In

Flynn v. Super. Court, 67 Cal. Rptr. 2d 491 (Ct. App. 1997), plaintiffs—an attorney and his law firm—

brought an action against a private investigator and her employee after the employee was allegedly
seen removing two bags of the law firm’s trash from secured premises. During discovery, the
private investigator was asked for certain information, including the identity of the individual or entity
who hired her to investigate plaintiffs. She refused to provide that information citing Section 7539(a)
of the California Business and Professions Code, which stated as follows:

Any licensee or officer, director, partner, or manager of a licensee may divulge to any

law enforcement officer or district attorney, or his or her representative, any

information he or she may acquire as to any criminal offense, but he or she shall not

divulge to any other person, except as he or she may be required by law so to do,

any information acquired by him or her except at the direction of the employer or
client for whom the information was obtained.

13
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The trial court ruled that defendant was not required to provide the requested information because
no statutes “required” her to do so, although it did not specifically address whether her client’s
identity should be considered “information” acquired by her for purposes of this statute. Plaintiffs
then sought relief from the California Court of Appeal. See id. at 492.

The appellate court resolved this dispute by finding that the identity of a private investigator’s
client is not included within the term “information” as used in the statute quoted above:

The language of the statute is clear that it is only information that is acquired for the

client that may not be divulged. Information acquired for the client is information

which the investigator acquires on the client’s behalf while the investigator is in the

client’'s employ, i.e., information developed during the course of the investigation

conducted for the client. Normally, an investigator knows the identity of the client

before entering into the investigator/client relationship and the identity of that client

would not be information acquired for the client. Even assuming a client conceals his

or her identity which the investigator later discovers, such information is hardly

obtained for the client within the meaning of the statute. A plain reading of the

statutory language demonstrates the identity of the client does not fall within its

scope.
Id. at 493. The court added that even if the statutory language were deemed ambiguous, language
from the predecessor statutes made clear that only information obtained for the client during the
course of the investigation is covered by the statute. See id. at 494. It also observed that identical
provisions apply to private patrol operators, armored contract carriers, and insurance adjusters, and
found that this fact “makes it abundantly clear the Legislature did not intend . . . to prohibit a private
investigator from divulging the identity of a client in response to a court order.” Id. It concluded its
analysis with the following observation:

Considering the potential for harm to the public from the activities of private

investigators and those providing security services (many of whom carry firearms), it

is inconceivable the Legislature intended to enact a privilege whereby the licensee

could refuse to identify a client or employer thereby potentially shielding the employer

from any responsibility or liability. If the Legislature had intended such a radical result
it would have done so by explicit language.

Defendants contend that the reasoning in Flynn is flawed, and that the phrase “any

information acquired by him or her” can and should be construed to encompass the identity of the

14
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person who hired the private investigator.'® Arguably, information can be “acquired” by an
investigator when it is provided by the client or is obtained independently by the investigator as a

result of his or her efforts. See “Acquire,” Black’s Law Dictionary (11th ed. 2019) (“acquire” means

“[tlo gain possession or control of; to get or obtain”). In fact, practicality may very well require a
client in some instances to disclose private, sensitive information to the private investigator. In that
regard, the purpose behind NRS 648.200 was “to provide for the licensing and regulation of private
detectives and to protect them . . . from faithless employees.” DeChant, 116 Nev. at 926, 10 P.3d at

113 (quoting Attorney Gen v. Pelletier, 134 N.E.2d 407, 418 (Mass. 1982)). Indeed, a violation of

NRS 648.200 is a criminal act. See NRS 648.210 (2021) (stating that first violation is a
misdemeanor and any subsequent violation is a gross misdemeanor). The proposition that a private
investigator may be subject to criminal penalties for disclosing information he or she obtained
independently during an investigation for a client, but would face no such penalty for disclosing
private, sensitive information that the client conveyed to the investigator is not compelling. The
statute arguably should be construed to protect the client in either instance, since the disclosure of
information that was provided by the client conceivably could result in greater harm.

But even assuming, without deciding, that a client’s identity is a piece of information that
would be encompassed by NRS 648.200(1), that statute still states that a private investigator does
not violate the statute if he or she discloses such information when “required by law” to do so0.1® As
explained above, DeChant holds that this phrase includes a court order compelling disclosure.

Irrespective of whether a client’s identity is “information acquired” by an investigator for purposes of

18 Defendants cite the Court to Ravary v. Reed, 415 N.W.2d 240, 244 (Mich. App. 1987), as support for the
proposition that the identity of a private investigator’s client “falls within the scope of information protected by such
statutes.” However, reliance on this authority is misplaced. First, the relevant Michigan statute contains an express
private-investigator privilege. See Mich. Comp. Laws § 338.840(2) (West, Westlaw through 2023 P.A. 5) (“[a]ny
communications, oral or written, furnished by a professional or client to a licensee, or any information secured in
connection with an assignment for a client, is considered privileged with the same authority and dignity as are other
privileged communications recognized by the courts of this state”). Second, the court found the client’s identity privileged
only because “disclosure of the client’s name under the facts of this case would be tantamount to disclosure of the
substance of that confidential communication” (i.e., communication of the client’s desire to obtain information about
plaintiff). Ravary, 415 N.W.2d at 244. Because Nevada does not have a private-investigator privilege, the reasoning and
result in Ravary is inapposite to this case.

19 |n fact, a party who receives a request for discoverable information or documents under our discovery rules—

including a request presented through an NRCP 45 subpoena duces tecum—is “required by law” to provide the requested
material, absent a proper objection or timely motion for a protective order or motion to quash.

15
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NRS 648.200(1), the investigator may properly be ordered to disclose it in litigation if it otherwise
falls within the scope of discovery under NRCP 26(b)(1). In addition, no argument or evidence has
been presented to show or suggest that NRS 648.200(1) was ever intended to allow a private
investigator to withhold a client’s identity and thereby potentially shield the client from any
responsibility or liability in a civil action. On that point, this Court shares the belief expressed in
Elynn—if our legislature had intended that extraordinary result, it would have used much clearer
language to express that intent. Therefore, NRS 648.200 does not preclude the discovery of the
identity of Defendants’ client.
3. Conclusion Regarding Motion to Compel

For all of the foregoing reasons, the Court finds that the identity of the client who hired
Defendants to electronically track and surveil Plaintiffs is not protected from disclosure by an
evidentiary privilege. In addition, the Court finds that this client’s identity is relevant to Plaintiffs’
claims in this action. In Paragraph 16 of their amended complaint, Plaintiffs state as follows:

There are other persons or entities, whether individuals, corporations, associations, or

otherwise, who are legally responsible for the acts, omissions, circumstances,

happenings, and/or the damages or other relief requested by this Complaint. The true

names and capacities of Does 1 through 10 and Roe Entities 11 through 20, inclusive,

are currently unknown to Plaintiffs, who sue those defendants by such fictitious names.

Plaintiffs intend to amend this Complaint to insert the proper names of the Doe and

Roe defendants when such names and capacities become known to Plaintiffs.
The identity of the person who hired Defendants is relevant for purposes of NRCP 26(b)(1) because
that person may be liable to Plaintiffs for one or more of their claims (e.g., civil conspiracy). Even if
that client could not be potentially liable for the alleged harm, he or she still might have information
that would bear on Plaintiffs’ claims against the named Defendants—for example, if Defendants
exceeded instructions provided by the client. With regard to proportionality, Defendants have not
argued that the identity of this client is not proportional to the needs of this case, nor have they

provided an analysis of the specific proportionality factors set forth at NRCP 26(b)(1) bearing on that

issue.?’ In any event, the Court finds that the identity of a party who is potentially liable to Plaintiffs

20 For discovery purposes, proportionality is determined with reference to the following factors: “the importance of
the issues at stake in the action, the amount in controversy, the parties’ relative access to relevant information, the parties’
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is proportional to the needs of this case. Because this client’s identity is nonprivileged, relevant, and
proportional to the needs of this case, that information is discoverable under NRCP 26(b)(1).

B. Countermotion for Protective Order

1. Propriety of Countermotion

Although the identity of their client is discoverable under NRCP 26(b)(1), Defendants ask that
the Court nonetheless provide protection pursuant to NRCP 26(c). Preliminarily, Plaintiffs argue that
the countermotion is procedurally improper. First, they maintain that it was filed in violation of
WDCR 10(3)(a), which provides that “[alny motion, opposition, reply, etc., must be filed as a
separate document unless it is pleaded in the alternative.” Specifically, Plaintiffs assert that by
combining an opposition to Plaintiffs’ motion to compel with a countermotion for a protective order,
“Defendants are attempting to split one strain of motion practice into two.” They observe that this
needlessly multiplies motion practice and allows the party who opposes a motion to improperly
obtain a surresponse. Second, Plaintiffs state that the countermotion is not pleaded in the
alternative, in that Defendants seek denial of Plaintiffs’ motion and an order granting their
countermotion in the conclusion of their filing.2?

The Court observes that Defendants did not separate the presentation of their opposition to
Plaintiffs’ motion to compel from the presentation of their countermotion for protective order.
Moreover, while Defendants reference NRCP 26(c), they did not discuss the standards applicable to
protective orders generally. Nevertheless, a fair reading of their opposition is that Defendants are
requesting that the Court deny the motion to compel by finding that the identity of their client is
protected from disclosure. However, if the Court decides not to deny that motion, Defendants ask
that the Court consider other options that would delay any such disclosure until necessary. Despite

the wording at the conclusion of their filing, if the Court denies Plaintiffs’ motion, then Defendants

resources, the importance of the discovery in resolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit.” NRCP 26(b)(1).

21 |n their opposition to the countermotion, Plaintiffs cite the Court to an unpublished decision from the Nevada
Court of Appeals. The Court will not consider or analyze that decision, however, because “[e]xcept to establish issue or
claim preclusion or law of the case . . ., unpublished dispositions issued by the Court of Appeals may not be cited in any
Nevada court for any purpose.” NRAP 36(c)(3).
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clearly do not seek an order delaying disclosure until later. The latter request to delay disclosure
only arises in the event the Court rejects Defendants’ arguments in opposition to the motion to
compel. Accordingly, it is an alternative request for purposes of WDCR 10(3)(a), and is not improper
under that rule.

Plaintiffs also observe that under NRCP 26(c)(1), a motion for protective order “must include
a certification that the movant has in good faith conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court action.”?> The purpose of rules requiring
prefiling consultation (or attempts at consultation) is to lessen the burden on the court and reduce
the unnecessary expenditure of resources by litigants, through the promotion of informal,

extrajudicial resolution of discovery disputes. E.d., Mumford v. Wal-Mart Stores, Inc., No. 2:14-cv-

00787-GMN-CWH, 2014 WL 5364070, at *2 (D. Nev. Oct. 21, 2014); Nev. Power Co. v. Monsanto

Co., 151 F.R.D. 118, 120 (D. Nev. 1993). These provisions require the party or attorney filing the
motion to first make reasonable efforts to resolve the discovery dispute without formal court

intervention. See, e.q., Mumford, 2014 WL 5364070, at *2 (quoting Nev. Power, 151 F.R.D. at 120)

(purpose of conference requirement is to promote “a frank exchange between counsel to resolve
issues by agreement or to at least narrow and focus the matters in controversy before judicial
resolution is sought”). Each party generally must present to the other the merits of their positions
with the same candor, specificity, and support as during the briefing of discovery motions. E.qg.,

Wilson v. Aargon Agency, Inc., 262 F.R.D. 561, 564 (D. Nev. 2010); Nev. Power, 151 F.R.D. at 120.

Judicial intervention is considered appropriate only when (1) informal negotiations have reached an
impasse on the substantive issues in dispute, or (2) one party refuses to engage in negotiations
altogether or refuses to provide specific support. E.g., Mumford, 2014 WL 5364070, at *2; Nev.
Power, 151 F.R.D. at 120. Moreover, in the event that the parties later disagree about whether all

disputed issues were addressed, “[t]he burden of showing that there was good faith conferral as to

22 A similar requirement is set forth at WDCR 12(6), which provides that “[a]ll discovery motions shall include the
certificate of moving counsel certifying that after consultation with opposing counsel, they have been unable to resolve the
matter.”
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every issue raised by a motion to compel is upon the movant.” Myers v. Goldco, Inc., No. 4:08cv8-

RH/WCS, 2008 WL 1995131, at *1 (N.D. Fla. May 6, 2008) (emphasis added).

Plaintiffs assert that the countermotion lacks any such certification, and that “the parties did
not discuss or attempt to discuss the Countermotion or the relief requested therein prior to filing.”
The declaration of Plaintiffs’ counsel attached to the motion to compel makes clear that the parties
discussed the issue of whether Plaintiffs are entitled to the documents described in their subpoenas.
The record does not show that the parties’ specifically discussed Defendants’ alternative request to
delay disclosure of the information and documents sought by Plaintiffs.

Nevertheless, the Court may exercise its discretion to address a discovery dispute despite

the movant’s failure to satisfy the prefiling consultation requirements. See, e.q., Hologram USA, Inc.

v. Cirque Du Soleil My Call, LLC, No. 2:14-cv-0916-RFB-NJK, 2014 WL 12792490, at *1 n.3 (D.

Nev. Nov. 24, 2014) (“[i]n the circumstances of this case, the Court will nonetheless exercise its

discretion to decide the [Rule 26(c)] motion to stay discovery on its merits”); Rogers v. Giurbino, 288

F.R.D. 469, 477 (S.D. Cal. 2012) (“courts can still decide a [discovery] motion on the merits despite

a failure to meet and confer”); Mintel Int'l Grp., Ltd. v. Neerghen, No. 08 CV 3939, 2008 WL

4936745, at *1 (N.D. Ill. Nov. 17, 20078) (“[d]espite Plaintiff's failings this Court will exercise its
discretion and consider the motion even though the motion could have been denied for failure to
comply with the ‘meet and confer’ rules”). In this case, Defendants could have raised the same
arguments, and suggested the same relief, even without a countermotion for protective order.

These points could have been raised in connection with their opposition to the motion to compel.
See NRCP 37(a)(5)(B) (if court declines to grant a motion to compel, “the court may issue any
protective order authorized under Rule 26(c)”). Defendants also assert (through the declaration of
their counsel) that their counsel tried to discuss this matter further prior to filing the countermotion,
but counsel were unable to confer for various reasons. Ultimately, they discussed the countermotion
on March 7, 2023, and an informal resolution could not be reached. Under these circumstances, the

Court will opt to consider the merits of Defendants’ countermotion.
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2. NRCP 26(c)(1)

NRCP 26(c)(1) provides, in pertinent part, that “[a] party or any person from whom discovery
is sought may move for a protective order” and that “[tjhe court may, for good cause, issue an order
to protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense.” The rule also provides examples of the kinds of orders that may be entered under this
rule, which include orders forbidding the discovery, specifying the terms for the discovery,
prescribing a discovery method other than the one selected by the party seeking discovery, and
limiting discovery to certain matters. See NRCP 26(c)(1). Further, the rule expressly permits the
issuance of an order “requiring that a trade secret or other confidential research, development, or
commercial information not be revealed or be revealed only in a specified way.” 1d. 26(c)(1)(G).%

NRCP 26(c)(1) confers “broad discretion on the trial court to decide when a protective order

is appropriate and what degree of protection is required.” Venetian Casino Resort, LLC v. Dist.

Court, 136 Nev. 221, 226-27, 467 P.3d 1, 6 (Ct. App. 2020) (quoting Seattle Times Co. v. Rhinehart,

467 U.S. 20, 36 (1984)). But the party or person seeking a protective order has the burden of

establishing good cause for the requested order. See Okada v. Dist. Court, 131 Nev. 834, 841, 359

P.3d 1106, 1111 (2015) (citing Cadent Ltd. v. 3M Unitek Corp., 232 F.R.D. 625, 629 (C.D. Cal.

2005)) (“FRCP 26(c), which is the analog to NRCP 26(c), requires the party seeking the protective

7y

order to establish ‘good cause™). The existence of good cause is a factual matter to be determined
from the nature and character of the information sought weighed in the balance of the factual issues

involved in each action. E.g., Chi. Tribune Co. v. Bridgestone/ Firestone, Inc., 263 F.3d 1304, 1314-

15 (11th Cir. 2001); Munoz v. PHH Corp., No. 1:08-cv-0759-DAD-BAM, 2016 WL 10077139, at *2

23 NRCP 45(c)(3)(B)(i) provides similar protection in connection with a subpoena duces tecum. In pertinent part,
that provision provides as follows: “On timely motion, the court that issued a subpoena may quash or modify the subpoena
if it requires disclosing . . . a trade secret or other confidential research, development, or commercial information.” In that
regard, the standards discussed in the text concerning a motion for protective order under NRCP 26(c)(1)(G) apply equally
to a motion to quash under NRCP 45(c)(3)(B)(i). See VeroBlue Farms USA, Inc. v. Wulf, No. 22-mc-00105-JWB-GEB,
2022 WL 2817612, at *5 (D. Kan. July 19, 2022)) (discussing analogous federal rules, “[{]he standards under Fed. R. Civ.
P. 26(c) for granting a protective order apply when determining whether to quash a subpoena under Rule 45(d)(3)(B)(i)");
see also Complete Entm't Res. LLC v. Live Nation Entm't, Inc., No. CV 15-9814-DSF (AGRx), 2017 WL 11682915, at *1
n.2 (C.D. Cal. Mar. 2, 2017) (observing that “[t]he [federal] Advisory Committee Notes explain that Rule 45(d)(3)(B)(i)
corresponds to former Rule 26(c)(7), now Rule 26(c)(1)(G)"); Takiguchi v. MRI Int'l, Inc., No. 2:13-cv-01183-JAD-VCF,
2013 WL 6528507, at *10 (D. Nev. Dec. 11, 2013) (discussing analogous federal rules, “Rule 45(d)(3)(B)(i) tracks the
protection of confidential information provided by Rule 26(c)(1)(G)").
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(E.D. Cal. Feb. 11, 2016). While courts should consider any relevant factors, the Nevada Court of
Appeals has approved a three-part framework for determining whether good cause exists. First, the
district court must determine if particularized harm would occur due to public disclosure of the
information. Second, if the district court concludes that particularized harm would result, then it must
balance the public and private interests to decide whether a protective order is necessary. Third,
even if the factors balance in favor of protecting the discovery material, the district court must still
consider whether redacting portions of the discovery material will nevertheless allow disclosure.

Venetian Casino, 136 Nev. at 227-28, 4667 P.3d at 6-7.

With regard to the requisite showing of particularized harm, courts insist upon a particular
and specific demonstration of fact, as distinguished from stereotyped and conclusory statements, in

order to establish good cause. E.gd., Romero v. Drummond Co., 480 F.3d 1234, 1247 (11th Cir.

2007); Hawley v. Hall, 131 F.R.D. 578, 583 (D. Nev. 1990). Broad allegations of harm,

unsubstantiated by specific examples or articulated reasoning, are insufficient. Venetian Casino,

136 Nev. at 227, 467 P.3d at 6 (quoting In re Roman Catholic Archbishop of Portland in Or., 661

F.3d 417, 424 (9th Cir. 2011)). On this point, Defendants stress that “revealing the identity of the
Confidential Client(s) could and likely would be ruinous to 5 Alpha’s business and McNeely’s private
investigation practice.” They assert that “[c]lients of private investigators expect confidentiality” and
“[ilndeed, that is the entire business model upon which the private investigation industry is based.”
To support these statements, Defendants provide the declaration of Defendant McNeely:

Based on my experience in the industry, understanding of client expectations, the

size of the Reno community, and the publicity associated with this lawsuit, it is my

belief that if | disclose the identity of the client(s) who hired 5 Alpha to investigate

Plaintiff that 5 Alpha and | will face significant negative business repercussions in the

form of losing current clients and being unable to obtain new clients, which could be

ruinous for 5 Alpha and my practice as a private investigator.

Plaintiffs characterize these statements as conclusory and speculative, a position that finds

support in case decisions. See Aboulissan v. City of New York, No. CV-88-0420(CBA), 1991 WL

37067, at *3 (E.D.N.Y. Mar. 15, 1991) (denying motion for protective order because, “[i]n the
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absence of any evidence, empirical or otherwise, to support the contention that disclosure of the
G.0. 15 statements ‘would have a devastating effect on the ability of the Police Department to
investigate and discipline police officers,’ | conclude that this concern is speculative and entitled to

little weight”) (citation to supporting evidence omitted); cf. GHP Mgmt. Corp. v. City of Los Angeles,

No. CV 21-06311 DDP (JEMXx), 2022 WL 17069822, at *4 (C.D. Cal. Nov.17, 2022) (describing
plaintiffs’ allegation that “the economic impact of the Eviction Moratorium is severe and ruinous” as

“vague and conclusory”); IHOP IP, LLC v. Hashim, No. CV 09-9130-GHK (AJWXx), 2010 WL

11597634, at *6 (C.D. Cal. Mar. 16, 2010) (rejecting former franchisee’s argument that “a restaurant
venture under any name other than IHOP would be financially ruinous” as “conclusory and
unsubstantiated”). The Court does not impugn Defendant McNeely’s belief, but it notes he has only
been a licensed private investigator in Nevada since 2019 (as stated in his declaration), and he does
not state that he has been a private investigator in any other jurisdiction. More important, he does
not provide any specific examples of what he has experienced or seen in the industry to support his
belief. His reference to an “understanding of client expectations” is also too vague and conclusory.
To allow the Court to properly assess the credibility of his statements, Defendant McNeely needed
to describe at least some of the experience supporting his conclusion, and to provide the specific
information upon which his understanding of client expectations is based.

In addition, while Defendant McNeely’s belief is plausible in connection with a private
investigator who voluntarily discloses the identity of a client, the Court is not persuaded that his
belief is reasonable in connection with compelled disclosure. As noted previously, any private
investigator is required to comply with an order compelling disclosure, so Defendants’ compliance
with such an order does not present a reasonable or logical basis for future clients to choose other
private investigators.?* Put differently, clients of private investigators do not have a reasonable
expectation that their investigators will be permitted to defy valid court orders compelling the

disclosure of information, a point made clear by NRS 648.200(1) and DeChant. Based on the record

24 The Court anecdotally observes that while it has previously found on multiple occasions that the attorney-client
privilege did not protect particular information from disclosure, despite the belief of the attorneys and clients that such
information was protected, the law practices of the attorneys did not fail as a result of complying with the Court’s order.
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presented, the Court is constrained to find that Defendants have not met their burden of
demonstrating that legitimate, particularized harm would occur due to public disclosure of the identity
of their client.?®

Assuming, arguendo, the necessary showing of particularized harm, Defendants must also
show that a balancing of relevant public and private interests require issuance of a protective order.
Nevada district courts have been directed to consider the following factors to assist in balancing
private and public interests:

(1) whether disclosure will violate any privacy interests; (2) whether the information is

being sought for a legitimate purpose or for an improper purpose; (3) whether

disclosure of the information will cause a party embarrassment; (4) whether

confidentiality is being sought over information important to public health and safety;

(5) whether the sharing of information among litigants will promote fairness and

efficiency; (6) whether a party benefiting from the order of confidentiality is a public

entity or official; and (7) whether the case involves issues important to the public.

Venetian Casino, 136 Nev. at 227, 467 P.3d at 7 (quoting Glenmede Tr. Co. v. Thompson, 56 F.3d

476, 483 (3d Cir. 1995)). However, courts are not necessarily required to consider every factor in
every case, and they may also consider any other relevant factors. See id. (describing list of factors
as “nonmandatory and nonexhaustive”).

Defendants emphasize that the work of private investigators concerns sensitive subjects—
such as investigating infidelity or workplace misfeasance—and that the individuals who retain
investigators understandably and rightfully do not want their identities disclosed. They observe that
even if NRS 648.200(1) does not create an evidentiary privilege, it reflects that information acquired

by a private investigator is considered confidential.?® The Court does not disagree with these points,

25 As Plaintiffs have noted, Defendants do not provide evidence showing resources spent to develop this client,
the specific value of this client, or any expectation of repeat business from this client.

26 Defendants observe that the identity of an attorney’s client is confidential information under our rules of
professional conduct, see Nev. R. Prof’| Conduct r. 1.6(a), and that the attorney-client privilege will protect a client’s identity
when “a client’s identity is sufficiently intertwined with the client’s confidences,” or when disclosing the name of the client
“would reveal its motive in seeking representation,” citing Cause of Action Inst. v. U.S. Dep't of Justice, 330 F. Supp. 3d
336, 350 (D.D.C. 2018) (collecting cases). Defendants contend that “the identity of a client that hires a private investigator
falls within that reasoning as much as the identity of a client that hires an attorney.” However, “[t]he rule of client-lawyer
confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion of law.”
See Model Rules of Prof’| Conduct r. 1.6 cmt. 3 (Am. Bar Ass’n amended 2020) (emphasis added). Thus, an attorney
cannot withhold the identity of his or her client based solely upon a rule of professional conduct concerning the obligation
to maintain client confidences. More important, cases discussing an attorney’s right to withhold the identity of his or her
client under the attorney-client privilege are entirely unavailing because Nevada does not recognize a private-investigator
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but they are effectively negated by Plaintiffs’ allegations that Defendants acted unlawfully in
connection with the work they undertook for their unnamed client. A private investigator’s client
does not have a legitimate privacy interest in his or her identity when that client hires the investigator
to act in an unlawful manner, or approves or ratifies such unlawful conduct, and the Court likewise
will not consider embarrassment to that client that might result from compelling disclosure of his or
her identity by the investigator who acted unlawfully.?’

Defendants maintain that “it would be fundamentally unfair and improper for the Court to
order the disclosure of the identity of the Confidential Client(s) at this time based purely on
unsubstantiated allegations.”?® But parties generally are not required to substantiate their
allegations before they will be permitted to obtain discovery, even as to matters deemed confidential.
Plaintiffs generally are entitled to discovery within the scope of NRCP 26(b)(1) based upon the
allegations and claims in a complaint, regardless of defendants’ arguments that the allegations and
claims are without merit.?® The Court appreciates that Defendants have a pending motion to
dismiss, and it notes that the pendency of a potentially dispositive motion may sometimes justify a

stay of discovery until that motion is decided. See, e.g., Innovative Media Grp., Inc. v. Beys, No.

2:22-cv-01184-JCM-EJY, 2023 WL 1767606, at *1 (D. Nev. Jan. 30, 2023) (“[a] stay of all discovery

should only be ordered if the court is ‘convinced’ that a plaintiff will be unable to state a claim for

privilege. As explained in the text, the identity of a private investigator’s client may be deemed “confidential,” and may
even be entitled to protection in appropriate circumstances. But any analogy to situations in which an attorney is permitted
to withhold the identity of his or her client in civil actions is misplaced.

27 The Court emphasizes that it makes no findings at this time regarding the merits of this litigation, whether as
set forth in the allegations of Plaintiffs’ amended complaint, or in the denials and affirmative defenses of Defendants’
answer.

28 Defendant also argue that NRS 49.325 requires the Court to take protective measures if it orders the
disclosure of a trade secret, but that provision is inapposite because the identity of Defendants’ client is not a trade secret.
Similarly, Defendants argue that under NRS 600A.070, the Court must preserve the secrecy of an alleged trade secret by
reasonable means, which may include granting protective orders and determining the need for any information related to
the trade secret before allowing discovery. But NRS Chapter 600A is directed to actions for theft or other misappropriation
of trade secrets, and it expressly does not affect “[o]ther civil remedies that are not based upon misappropriation of a trade
secret.” See NRS 600A.090(2)(b) (2021). Since this action does not involve a claim for misappropriation of trade secrets,
reliance on NRS 600A.070 is unavailing.

29 This is why parties often enter into confidentiality agreements in litigation to protect against the public
disclosure of private, sensitive, or otherwise confidential personal or commercial information. The parties realize that
information subject to their agreement is also discoverable under NRCP 26(b)(1), and that without such an agreement they
will be required to disclose or produce that information irrespective of its private, sensitive, or confidential nature.
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relief”) (quoting Tradebay, LLC v. eBay, Inc., 278 F.R.D. 597, 603 (D. Nev. 2011)). But in this case,

the motion to dismiss concerns only four of the eight claims for relief set forth in the amended
complaint. Thus, this case is going to proceed regardless of the outcome of Defendants’ motion to
dismiss, a factor that militates against delaying the discovery of their client’s identity.

The Court understands that Defendants do not necessarily seek a stay of all discovery, but
the argument for permitting early discovery about the identity of their client remains compelling. This
is not a case in which Plaintiffs are attempting to abuse the discovery process to obtain information
beyond the scope of permissible discovery. As explained above, the identity of Defendants’ client is
nonprivileged, relevant, and proportional to the needs of this case. Further, the information is being
sought for a legitimate purpose—to ascertain the identity of an individual or entity that might be liable
for the harm alleged in their amended complaint. Plaintiffs emphasize that they do not seek
information about whether this client is a repeat client; this client’s prior engagement with
Defendants; Defendants’ proprietary pricing information; their advertising practices; consumer
preferences; or information about any other past, current, or potential clients.

The disclosure of this client’s identity will also promote fairness and efficiency. Plaintiffs have
a compelling interest in knowing the identity of any individual or entity that might be liable for the
harm alleged in their amended complaint; indeed, NRCP 16.1(a)(1)(A)(i) requires each party to
identify “each individual likely to have information discoverable under Rule 26(b), including for
impeachment or rebuttal.” Further, depending upon the identity of the client, Plaintiffs might have
additional claims that could be brought against that person that they cannot assert against
Defendants.*° Plaintiffs legitimately observe that they might want to seek injunctive relief against
Defendants’ client, and the prospect that this client might be engaging or planning to engage in
conduct harmful to Plaintiffs reinforces their need to know that person’s identity as soon as possible.

In that context, Plaintiffs might wish to question Defendants about specific communications with this

30 For example, Plaintiffs might previously have been subjected to other harms not alleged in the complaint, since
they lack a sufficient basis for asserting that Defendants were the cause of any such harm. However, Defendants’ client,
acting entirely independent of Defendants and without their knowledge, might have engaged in other unlawful acts against
Plaintiffs, including potentially criminal acts (e.g., trespassing at their residences, damaging their property, etc.). In that
event, the entire course of conduct by that client would arguably be relevant to Plaintiffs’ claims.
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client. Of course, the unnamed client might instead have information that Plaintiffs could use against
Defendants. Conceivably, the client could have told Defendants not to engage in some or all of the
conduct described in the complaint; if so, Defendants could be concealing the identity of their client
because that person could provide evidence against them. The addition of another potentially liable
party is also important in the event that Defendants lack assets sufficient to satisfy any judgment that
might be entered against them in this case. Similarly, to the extent that the parties might ultimately
decide to settle this litigation, the existence of another potentially liable party—as well as the identity
of that person—might impact the parties’ settlement positions.

Plaintiffs also highlight the fact that they are both public officials, another factor that militates
in favor of disclosure. As alleged in the complaint, Defendants—presumably at the request of their
client—"captured comprehensive information about the most private details of Plaintiffs’ lives such
as the times and locations of their visits to family members, religious institutions, personal and
professional associations, and/or medical providers.” Plaintiffs also allege that this information was
obtained and publicized despite a “rise in violent attacks on elected officials across the country.”
They allege that their knowledge of these actions has disrupted their lives and caused them
significant fear and distress. The public has a legitimate and significant interest in knowing about
actions that place our elected officials at greater risk for harm and potentially impact their ability to
perform the functions for which they were elected, and the public has a like interest in knowing who
is responsible for those actions. The identity of Defendants’ client would take on heightened
importance if the client is someone who has a significant involvement in politics or who might seek
public office in the future.

The foregoing discussion obviates a detailed analysis of the specific proposals suggested by
Defendants that would further delay any disclosure of their client’s identity. In any event, the
analysis provided above is sufficient to show that phased discovery is not appropriate under these

circumstances.3! Simply put, disclosure should not be delayed until Plaintiffs defeat a motion for

31 Defendants cite the Court to authorities approving phased discovery to protect against the disclosure of trade
secrets. But as explained previously, the identity of their client is not a trade secret, and also is not entitled to protection
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summary judgment filed by Defendants, if for no other reason than their client could be a source of
evidence that might assist Plaintiffs in defeating such a motion. For the same reason, among
others, allowing the client to proceed as a “Doe” Defendant, with disclosure of his or her identity
solely to Plaintiffs’ counsel, is not a fair method.3? Plaintiffs’ knowledge of the client’s identity might
be of substantial assistance to their counsel in any examination of that individual, and Plaintiffs
presumptively are entitled to be present for any such testimony. The Court is not persuaded that
disclosure of the identity of Defendants’ client should be delayed further.
3. Conclusion Regarding Countermotion for Protective Order

The Court has determined that the identity of Defendants’ client is not protected from
disclosure by any privilege, is not a trade secret entitled to protection from discovery, and is
presumptively discoverable under NRCP 26(b)(1). Although the Court could nevertheless provide
protection under NRCP 26(c), Defendants have not shown good cause to withhold or delay
disclosure of the identity of their client. While the identity of a private investigator’s client is arguably
confidential information that could be entitled to protection under an appropriate set of
circumstances, Defendants have not shown particularized harm that would occur as a result of an
order directing them to disclose their client’s identity. Even assuming such harm, Plaintiffs’ interest
in the disclosure of that information, coupled with the public interest in disclosure of that information
in this case, substantially outweigh any interest that Defendants have in withholding or delaying the
disclosure of the identity of their client. For this case to proceed in the fairest and most expeditious

manner, Plaintiffs must be permitted to know the identity of all potentially liable parties at this time.

under NRCP 26(c)(1)(G). One decision cited by Defendants, Henderson v. Prop. & Cas. Ins. Co. of Hartford, No. 2:12-cv-
00149-KJID-PAL, 2012 WL 3730533 (D. Nev. Aug. 28, 2012), did not involve alleged trade secrets. Plaintiff had filed a
complaint alleging contractual and extra-contractual claims in connection with her insurer’s denial of her underinsured
motorist claim. While Defendant’s motion to dismiss plaintiff’'s extra-contractual claims was pending, plaintiff served
defendant with discovery aimed almost exclusively at those claims. Defendant then filed a motion to bifurcate discovery
into two phases, with discovery on the extra-contractual claims being allowed only if they survived the pending motion to
dismiss. Ultimately, the court granted defendant’s motion to bifurcate discovery. The Court finds that the circumstances
upon which the bifurcation order was based in Henderson differ substantially from those presented in the case at bar, and
that the court’s decision in that case is therefore not persuasive in this case.

32 Defendants acknowledge that they are not necessarily in a position to argue that the prerequisites for using the
“Doe” procedure actually apply to their client under the circumstances presented. The Court agrees that even assuming
that the “Doe” procedure would be appropriate here, any request would need to be raised by the individual or entity
seeking such relief, not by Defendants.
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For all of the foregoing reasons, Defendants are not entitled to issuance of a protective order
regarding that information.33

ACCORDINGLY, Plaintiffs’ Motion to Compel should be GRANTED.

FURTHER, Defendants’ Countermotion for Protective Order should be DENIED.

IT SHOULD, THEREFORE, BE ORDERED that Defendants produce to Plaintiffs, no later
than March 28, 2023, the documents described in the subpoenas duces tecum previously served
upon them in this action.

DATED: This 15" day of March 2023.

WESLEY M. AYRES
DISCOVERY COMMISSIONER

33 Defendants also suggest that the Court lacks sufficient information to decide whether a protective order should
issue at this time; but for all the reasons provided in this decision, the Court finds that sufficient information exists to deny
the relief sought by Defendants.
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CERTIFICATE OF SERVICE

CASE NO. CV22-02015
| certify that | am an employee of the SECOND JUDICIAL DISTRICT COURT of the STATE
OF NEVADA, COUNTY OF WASHOE; that on the 15th day of March 2023, | electronically filed
the RECOMMENDATION FOR ORDER with the Clerk of the Court by using the ECF system.
| further certify that | transmitted a true and correct copy of the foregoing document by the
method(s) noted below:
Electronically filed with the Clerk of the Court by using the ECF system which will send a
notice of electronic filing to the following:
ADAM HOSMER-HENNER, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
CHELSEA LATINO, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
PHILIP M. MANNELLY, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
JANE E. SUSSKIND, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
RYAN T. GORMLEY, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY
BRITTANY M. LLEWELLYN, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY
JONATHAN J. WINN, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY
Deposited in the Washoe County mailing system for postage and mailing with the United

States Postal Service in Reno, Nevada: [NONE]

Danielle Spinella
Administrative Secretary
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CV22-02015
2023-03-27 03:53:12
Alicia L. Lerud
2620 Clerk of the Court

Ryan T. Gormley, Esq.

NevadaBar No. 13494
rgormley@wwhgd.com

Brittany M. Llewellyn, Esq.
NevadaBar No. 13527

bllewell yn@wwhgd.mom

Jondhan J. Whn, Esq.

NevadaBar No. 12896
jwinn@wwhgd.@m

WEINBERG, WHEELER, HUDGINS,
GUNN & DiAL, LLC

6385 Suth RainbowBIvd., Suite 400
Las Vggas, Nevada 89118

T: (702)9383838

F: (702)9383864

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC

Transaction # 95803P

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual; CaseNo. CV22-02015
VAUGHN HARTUNG, an individual, Dept. No. D15
Plaintiffs,
DEFENDANTSDAVID MCNEELY AND
V. 5 ALPHA IND USTRIES, LLC %
OBJECTION TO THE DISCOVERY
DAVID MCNEELY, anindividual; 5 COMMISSIONER %
ALPHA INDUSTRIES, LLC, a Nevada RECOMMENDATIO N FOR ORDER

limited liability company; and DCESI
through Xand ROES | through X inclusive,

Defendants.

Defendants David McNedly and 5 Alpha Industies, LLC (35 Alpha’) (collectively
PDefendants”) sulmit this Objection to the Discovery Commissoner§ Recommendaion for Order,
daedMarch 15, 2023basead uponthe following Memorandumof Points and Authorities, the pgoers

and plealingson file heein, and ay oral argument that the Court deds o entettain.
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MEMORANDUM OF POINTSAND AUTHORITIES

l. INTRODUCTION

Plaintiffs Hill ary Schieveand VaughnHartung all egethat Defendants McNeely and 5 Alpha
invaded their privacy and othewise caused them damageby using a GPSdevice to monitor the
location of ther vehicles as part of investigaions peformed on behalf of a presently unidentified
third paty. McNeely is alicensal privae investigator in the State of Nevadaand owne of 5 Alpha

,Q WYX IR ERMWRIQ 'HI ) GQDVVHN WY HID R1 WK H. VAEEMJ\ &RPR VYR
Recommendaion for Order 35HR P PQ GARLQ whee the Discovery Commisdoner ordeed
Defendants to produwce doaumentssufficient to identify the client(s) who hired Defendants to
LQYHWWAAD LD AR Q| R@ECHD W Mn making this decision, the Recommendaion
erroneously detemmined that the identity of the Confidential Client(s) does not consitute a trade
secret unde Nevada law. The Recommendation further erred by concluding that in deciding
whetherto orde the disclosureof informationwithin the smpeof NRS 648.20Q a court may only
consder thediscoveability of theinformation undeNRCP 26(b)(1).

At bottom, the identity of a client that hires a private investigator is confidentia and
sensitive information. The partty hiring a private investigaor expects confidentiality. Indeed, in a
typicd private investigator/dient engagement,awareness of the fact that a private investgator was
hired and, more importantly, by who could have obvious significant conseuences. Think an
employer investgaing an employee for possble workplace misfeasance or a spouseinvestgaing a
spousefor possble infidelity. Theartful pleading of claimsthatcan survivH1 Y D] \CHH QD RAA
pleading standad and a showingof relevance and propationdity shoull not be all thatis required
to justify sudh discovey, paticularly in a pre-discovey procdural posure, asis the casehere. The
Discovey CR P R \LYR (¥ MtiSion othemwiseis contray to law and shoutl not gand.

. BACKGROUND

The Court granted Plaintiffs fex parte motion requesting leave to issue subpo@as to

Defendants sesking doaumentssufficient to identify the individual or entity that hired Defendants.

(See Orde Granting Mot for Leave to Issue Subpenas, filed 01/20/23).

MU

VL
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Defendants objeded to the subp@nas, leading to Plaintiff Schieve prior to the addition of
Hartung as a plaintiff, filing a motion to compel.(SeeMot. to Compel,fil ed 02/0223). Defendants
opposd the motion and movedfor a protective order. (See Defs. {Opp fi to Pis. fMot. to Compel
and Countemotion for Protective Order, filed 02/1623). Defendants argued thatthe identity of the
Confidentia Client(s) is confidential and protected informationunde NRS 648.200,NRS 49.3%5
(as atrade secret), and/ar as confidential commercial information unde NRCP 26(0)(1)(G). Given
this, Defendants argued that the information should not be ordered disclosedat this time and,
aternaively, othe means could be implemented to prevent immediate and public disclosure such
D/ WMVWHE GRVH WR RHSHGLQJ

On March 15, 2023, the Discovery Commissong issued the Recommendaion. (See

Recommendaion for Order, filed 03/1523). 7KH L VFEYWH&R P R \LYR QHUDW BA@D LIY
PRVRWIR P S K@ IGHHIHY GCODMVAR K OPRIRUD R B tkRive orde, and ordered Defendants
WH U R BO D LIQ @/RDdD théen March 28, 2023, the doaumentsdesaibed in the subpo@as
G X¥FW M PS IYH ROAMM GX S RAMDK H M KIZANRLQ (Recommendaion at 28). In doing so, the
Discovery Comnissonerconduded thatheidentity of the Confidential Client(s)did notqudify for
protection as a trade secret unde NRS 49.325and was discoveable unde NRS 648.2® becauseit
was rdevant and popartiond to the neds of thecase (See Recommendation & 5-16).

Defendants fMotion to Dismiss, or Alternatively, Motion for a More Definite Statamentis
pending.Defendants freply in suppot of themotion is curently dueon Mach 30, 2023.

1. ARGUMENT
A. Legal Sandard

Unda NRCP 16.3, a paty has 14 days to object to a dismovery coP PLLR J
recommenddion. NRCP 16.3€)(2); see also : '&5 3% SDWAKIRPH GOD/IBH
savice of writtenfindings of fact and recommendations[from the discovery commissonel] within
which to file and seve an objedion, or a motion to adopt or modify the findings of fact and
URR P PR GARLQ V8RR QUL SRUDQR E MRIGW KRR X BYW\D LR} U¥H VR P R G\LW
GLVRRKAR VYR QH U X OrergahdMith instrudions. NR® 16.3€)(3).

WwL

M U

KH
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It does not appear thatthe Nevada Supreme Court has sd forth the standad of review of an
objedion to a discovey commissoner$ recommendaion. The Court has remarked, however, that
the relationsip beween a discovey commsgoner and the district court is similar to the
relationshp between a magistrae judgeand the federal district court. See Valley Health Sys., LLC v.
Eighth Judicial Dist. Court, 127 Nev. 167,172,n. 8, 252P.3d 676,679,n. 8 (201] (citing United
Staes v. Howell, 231 F.3d 615 (9th Cir. 2000). Thus, under tha padle, a disovery
RPRVYRJME P PD GRLY K RBEBUHIZHGX Q BIHFO W BHRD R XK BR Q WWR D
standad, the same standad aff orded a federal district court § review of an objedion to a magistate
judge § recommenddion on a non-dispasitive issue See 28 U.S.C 8§ 636()(1)(A); United Statesv.
Desage ) 6XSSG 1N $ URR P PQ BARLQ. VFO B DHURJQRHX \L
the reviewing court K BD3G H. Q DYVGHLRUFR Q Y L AMKIIDRQ \INVHDY E H) FR P RW/H 1@.
(citation omitted $ UMR P PQ GARLQ. VAR Q W\WIR D Avhen it fails to apply or misgplies
U ® HQY \BDAVBWANDF HYD RUWX/ORIU FYE X Hd. (citation omited).

B. The Discovery Commisdoner Erred By Concluding That The Identity Of The
Confidential Cli ent(s) Does Not Qualify For Protection As A Tr ade Secret.

156 SURYDS&UIHYH BWGHY RUWNL Rhe al owance of the privilege will not
tendto conced fraud R R W XKIHVARNIL XMW'LL 5 6 ,Q1lH G DDW@HY HM is

broadly defined as 3L QUARD W WRK@AM. WLHY G G GHFR Q RFFYLD X HW XPD®R W H QBAWL D O

Z

not beng generaly known to, and not being readily ascertainable by prope meaxs B W KSEK E© L

D/Z KD YL Q FRDUNV WBYD LW KWEXKHRRR H IR Ythat are reasondle under the circumsnces to
PDLQWWBRON fFinkd v. CashmanPro., Inc., 128 Nev. 68, 74,270 P.3d 1259,1264 (2012
(quoting NRS 600A.03@5)(a)-(b)). The factors to consde in determining whether information
gudifies as a trade secret include (1) the extentto which the informationis known outsde of the
busnessand the easeor difficulty with which the acquired information could be properly acquired
by othess; (2) whether the informationwas confidentia or secret; and (3) the extentand manne in
which the enployer guarded the serecy of theinformaion. Id.

When it cameto whethertheidentity of the Confidential Client(s)qudifies for protection as

a trade secret unde NRS 49.325,the Recommendaion relies on cases and reasoning related to
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whether client lists generaly qudify as a trade secret. (See Recommendaion at 6-9). Unde that
framework, the Discovery Commissoner reasored tha the inquiry focuses on costsand efforts
spent finding, developing, or retaining a client. (See Recommendaion at 6:19-7:1) ( 3n fact, courts
have hdd thata custorrer list qudifies as a trade secret only if it was the prodict of great expense
and effort. ). The Discovery Commissoner found that Defendants did not make the necessary
showving unde thoseconsiderations. (See Recommendaion at 9:12-14) ( Signifi cantly, Defendants
do not preent evidence that they incured any expenseor exerted any efort to obain this client. ).

Thesecases, however, did not addressthe private investigator/client relationshp and ignore
the intrinsic importance of confidentiality when it comesto the bushessof a private investgator.
When addresshg the confidentia naure of the private investgaor/client relationsip, the
Recommendaion effectively rejecs the notion that the confidentiality associged with the private
investgaor/dient relationdhip is relevant to thet UG N RUW. Q TUX3$ VH S O DAL@WHKSHIRHEG L
paragraph, while the persond relationship between a bushess and its custoner has vaue, the
secrecy of that relationship is not wha makes it vauable to the busiQWYV 5 AR P PR GARL(DI
9:18-20).

Unde the R HR P PR BARLQ §wh reasoning, however, if the secrecy of the relationship
were what makes the relationshp valuableto the businessthe identity of the client would qudify
for trade secret protection. In the contextof the private investgaor/dient relationship, the secrecy
of the relationship beween the private invedigator and client is precisely what makes the
relationship valudle to the beinessBecause, withoutthe serecy, thee would be no @ationghip.

This differs from a typica bushness. For instance, Starbudks may have a list identifying
millions of custoners for which they spent countessresources finding, developing, and retaining.
That list may qudify for trade secret protection unde the traditional client list framework. Yet the

L G HQRADVW @I6VWEXUN \FX V VHBZRR X Q ETVIXADL DVDW GHY RU\RE AX MW WHRUR R

that relationship is not wha makes it valuable tR W KEHX@YV ,Q B 6WDB N VZ [ W.\W

custorrers to publicly visit its stores, publicly consune its goods, and publicly reveal ther
preference and relationship with 6W B XNV, HHS L QU KU D WKLLRSQRU\WW Z R X @t@ally harm
Starbudks.

QJ
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The same is not true for a private investigator and client. There, a client seking a private
investgaor expects confidentiality. If a private investigator does not maintainthat confidentiality,
thentheclient will usea different private invedigaor who does; this could also prevent the private
investgaor from obtaining new clients. Moreover, if sud confidential information is readily
discoveable from any private investgaor, then a potential client may just opt aganst using a
private investgaor at al. In the private investgative indudry, thatis the independent economic
value " derived from the identity of the client not beng generaly known (See Recommenddion at
11) (criticizing Defendants as not providing any 3%xplandion for why the identity of their client
derives indepandent economic value from not being generadly know’). It goes beyond mere
prevention of recruitment of a client by a compding private investigaive firm 2 the confidentiality
is the secret sauce. $ HRU G L QAION KRN R WL BNRLQ B KW KHH @) RHO D WKLL
or othe rdationshps W KMXWWIHH" LV KW R WD X D B/FGRHRXQMY ~

The Recommendation amostappears to recognize this fact in footnotel2 but thendismisses
LW Q™MW H NihfQr@ailr the lav has traditionally viewed as warranting piotedion & atrade
VAW 5HRPPQGRBRLDN Q %X WV MMD\Q RWVKVWAH & @& 1levada law, the test is
Z KW KW KK FROUWV EGREDL WLHHBndent economc value, actual or potential from not being
generaly known to, and not being readily ascertainable by prope means by the public, as well as
informationthatis the subjed of eff orts that are reasondle unde the circumsences to maintainits
VRUM Finkel, 128 Nev. & 74, 270P.3d & 1264.

By relying on cases in other jurisdictions and a framework not applicable here, the
Recommendation lost sight of thattestand the reasoning above Unde the circumstnces here and
Nevada law, the id HQ W R IW KR Q | D@BRCH) W 2§ Wés independent economic vaue . . .
from not being generaly known to, and not being readily ascertainable by prope meas by the
S X FOMD GV K I matildn has been the subject of reasoreble eff ortsto maintainits secrecy. Thus,
the identity of the Confidential Client(s) T XGDL\HDVDW G B FUW7 K HL VAEYLH&R P R LR (¥

decision othewiseis cortrary to the lav and shoutl bereversel.

RsQ V
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C. The Discovery Commissoner § Conclusion That NRS 648.200 Affords Information
Within The Scope Of NRS 648.200 No Protection Beyond The Limitations On
Discoverability Im posed By NRCP 26(b)(1) Is Contrary To Law.

NRS Chapter 648 goveans the licensing and prectice of private investgatorsin the State of
Nevada®l NRS 648.200 protects information acquired by private invedigators related to their
savices by makingit unlawful for the private investigator to divulge sud information,except at the
direction of the employer or client for whomthe informationwas obtainel. Specificaly, the statute
provides the bllowing:

It is unlawful for any licensee or any registered employee or other
employee, security guad, officer or memberof any licenses:

1. To divulge to anyore, except as he or she may be so
required by law to do, any information acquired by him or her
except at the direction of the employe or client for whom the
information wa obgined.

2. To mke afase report to hs or he employer or client.

NRS648.200.

With respect to NRS 648.200, the Recommendaion correctly suggets abeat without
DL URDD \G A ®UW KD WL H\QTIMWHED/DS LHRILQ | R D W MR@R\K @
HOR P S DGBEAHS5 6 " 5 AR P PRaBonN at 15:16-17). The Recommendaion goes on
to condude thatunder NRS 648.200and DeChantv. Stak, 116 Nev. 918,10 P.3d 108 (2000, this
L Q FRDUW PRQBNME. RO R VIHUEHX\HW H@WLJ D WL LIRPQIOMT L VQMMKVWHR SR IG L V RUA
unde NRCP 26 E ~ 5 mmendaion at 16:2). The scope of discovey undeg NRCP 26(b)1)
LQF OXIPMQ R Qikbad matter that is relevant to any paty 1 VFO D L R WG H WHXQ
S U RIS/RIORWMD KHE YQIHWHBHH 1 5 & E

! The Nevada Legislature has regulated private investigators (previoudy referred toas rivate
detedives”) for many acades for the benefit of the public. In doing ®, the Legislature has
recognized the Yita “nature of thar work %o an ndividud citizen. " See Minutes of theAssanbly
Committeeon Sate County, and Cliy Affairs, 331-1967 3%W WJHAGWPWW KHY RBRR W |
ove [private investgators] and when it is consideed how vital their verk can beto an indivdud
AWE LW GHQHWIRER QW U ROWY KK H
(https:/www.leg.stde.nv.us/DivsionResearch/Library/LegHistory/Minutes/1967/AssemblyBtateC
ountydtyAffairs/3-31-67.pdf).

RY H
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This is not the prope inquiry. In ther Opposition, Defendants argued that a court shout
strike a bdance between the interests for and aganst disclosure The Oppositon cited to an Ohio
case concerning the disdosure of private investigdive client files, which referenced the useof a
bdandng ted unde similar circumstances: Quinlan Y 2 KL'RIS fRARR P 'L YR &R Q V XJ)PLH]
678 N.E.2d 225, 230 (Ohio App. 1996. (See Defs.1Oppt to Pls.fMot. to Compel and
Countemotion for Protective Order at 6:7-9). There, unde aregulation featuring a unlessrequired
by law “ disclosureexception similar to NRS 648.20% languae, the Ohio court explained that %a
bdance mustbe struck between the confidentiality interests of a private investgaor $ clients and
the division§ interest in purauing eff ective regulation of the private investigaion indudry.  Id. at
230(citing Ohio Adm. Gode 1301:4-5-17). The Recommendaion doe notmention his cae

Here, this reasoning applies equdly. A bdance mustbe strudk between the confidentiality
interests of ap U LWIBQ Y WV R/EDIR VY ®OLJ D Q\RIWAIWG X V X O IDRL@) D Qv
aclient. 6HH6 D LQ LQCF D H7HK 434 F. Supp. 2d 913,919 (D. Nev. 2006) (providing that
3> G @F O RV Q Btidde secret confidentia information is similarly recognized as a seaious
KDP )R UQDIW DR X V WRERROQG/HEZ KN KW KL FFDWRLat fall s within the scope of
NRS 648.200is in fact secret or confidential; the stepstaken to maintainthe confidentiality of the
information the impact upon the client of having the confidential information disclosed the
potentialchilling effect on the private investpaive indudry thatthe disclosurewould have; whether
thelawsuitis nonfrivolous and broudht in goodfaith; and theimportanc of theinformationsought
to the case of the paty seking disclosue. See Walker v. N. Las Vegas Police Dep fi No.
214Cv01475JAONJK, 2015 WL 8328263,at *4 (D. Nev. Dec. 8, 2015) (relying on similar
consderations for a bdandng test related to disclosure of informaion within 3W KRIU F(
information priviO HJ H

7 K LVBY RQJIDIIIQ \Z L WWKKIHYDG D6X S P H&R X M WHW D R | Q Rp@vil eged
I L QEDO@QURMRLYY KH&R X K BFR QOFX GMIMBS IMic policy suggeststhat. . . finandal statug
[shoud] not E KK BI R W HP HHLD/ N L ®ddk Bay, LLC v. Eighth Judicial Dist. Court, 129 Nev.
205, 213, 298 P.3d 441, 447 (2013 3, QW KR Q WRIIB/Rjdyment discovey, courts have
recognized thata Q R QY8 \ W RY DWW W\ VBME D DHQ Bhinst the need of the judgment
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creditor for the requestedinf R U WRQ “H.IWRLCR PWHBV see Hetter v. Eighth Judicial Dist.
Court, 110 Nev. 513, 520, 874 P.2d 762, 766 (1999 (recognizing that Jc]laims for punitive
damages can be asserted with easeand can result in abuseand harassirent if their assetion aone
H) WHDS O DIL @Q\RLIP EDGL V FR YW K XE HYU HV DYW X URQ VL QIBD UFR U GV
discoveable on theissue of punitve damages, the plaintiff mustdemongrate somefactual basisfor
its punitv HGPDJFO D L FFRW RR Q | R@BL Q FRDUW th#& fall s within the scope of NRS
648.200 It should not be *ad for the mere asking "2 a bdancing test shoutl be imposeal or a
VKR ZL QURMPIBFRN ¥ DE D VALX/1GAH

The Recommenddion relies on DeChant to justfy its decision to dismiss the need for any
showing beyond discoveability undeg NRCP 26(bY1). (See Recommenddion at 12:11-13:16).
DeChant KR Z/Hd G L@ R GVWUW KILWK\WH7K HJIHW @AW G L YARLD L QeChant that the
Discovery Commissionerrelies on is lessthanclear, particulardy when it is taken into accountthat
thedistrict courtin DeChantfoundthatunde NRS 648.200 L ¥6& LnGt have the discrdion to orde
thedisclosureof [the investL J DYWHERDQ R WIH6Nev. at 922,10 P.3d at 111 (emphesis added).
In respong, the Nevada Suprane Court was merely explaining that the district court did have the
3 G L VMRLQ compelthe disclosure Seeid. at 926,10 P.3d at 113 (emphasisadded). The Court
did not elaborate on what may or may not go into that discretionay determinaion. At most
DeChantcan beread as notimposhg abdandng testor ahaghtened shawving. But it certainly does
not foreclose the useor adoption of one Given NRS 648.200,the sensitive naure of information
within the smpe of NRS 648.200, and public policy consderations related to the private
investigative indudry, a bdanang testor heghtened showingshoutl be imposel. The Discovery
&R P R LR @ &bhdusionto the contray should bereversed.

IV.  CONCLUSION
Based on the foregoing, Defendants respectfully request that this Court reverse or remand

with instrudions,the Discovey Commssoner$ Recommendaion.

H
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Pursuant to NRS 239B.030, the undesignal hereby affirms that this documentdoes not

AFFIRMATION

contain the edal security numberof any person.

DATED: March 27, 2023.

[s/IRyanT. Gornley

Ryan T. Gomley, Esq.

Brittany M. Llewellyn, Esq.

Jondhan J. Wnn, Esq.

WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC

6385 Suth Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Attorneys for Defendants

David McNeely and 5 Apha Industies, LLC
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CERTIFIC ATE OF SERVICE

| hereby certify that onthe27th day of March, 2023, atrue and correct copy of theforegoing
DEFENDANTS DAVID MCNEELY AND 5 ALPHA INDUSTR,(6 //&% 2% (&7,2
TO THE D,6&29(5< &200,66,21(5% 5(&200(1"'$7,21 )25 25'(5 was
elecronicaly filed and sav HG R QR X QOWHK WIRAXKSIR X M Mcfronic sevice sysem, unless
serviceby anothermethal is gated or naed, to tte following:

Adam Hosme-Henne, Esq.
Chdsealatino, Esq.

Philip Manndly, Esq.

Jane Sussknd, Esq.

McDondd Carano, LLP

100 W. Liberty St., Tenth Hoor
Reno, NV 89501
ahosnerhenner@mcdoraldcarano.com
clatino@mcdonkllcarano.com
pmamdly@mcdonédcarano.aom
jsusskind@madonddcarano.com
Attorneys fa Plaintiffs

/s/ Cynthia S. Bowman
An employee of WEINBERG, WHEELER,
HUDGINS, GINN & DIAL, LLC
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individud, Cas No.: CV22-02015
VAUGHN HARTUNG, anindividua

Plaintiffs, Dept. No.: 15

V.
DAVID MCNEELY, anindividud, 5 ALPHA
INDUSTRIES, LLC, a Nevacha limited
liability company, and DOES 1 through Xand
ROES 1 through X indusive,

Deferdarts.

RESPONSE TO DAVID MCNEELY AND 5 ALPHA INDUSTRIES, LLC’'SOBJECTION
TO THE DISCOVERY COMMISSIONER’S RECOMMENDATION FOR ORDER

Paintiffs Hillary Schieve and Vaughn Hartung, by ad throughtheir counsal of record,
submit this Respons to the Objection © the Discovery Commissiong’s Recommenddion for
Order (“Objection”), filed by Defendants David McNedly (“McNeely”) and 5 Alphalndugries,
LLC (“5 Alphalndudries,” and ollectively with McNedly, “Defendants’) on March 27, 2023.
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MEMORANDUM OF POINTS AND AUTHORITES
l. INTRODUCTION

TheDiscovery Commissioner’s Recommendaion (*Recanmendation”) comprehensvely
aralyzes ard rejects the arguments in Defendants Objecion as thee were te very same
arguments presented in the motion piactice. Defendarts have refused to respond b the Subpoeas
based only on heunsuppoted and unsippotable postionthat the identity of their cliertisa trade
sectet protected unde NRS 49.325ard/or NRS 648.200.Without presenting a single authority
contradicting the Recommendaion or any case hdding tha theidentity of a private investigaor's
client is confidential, Defendants still assert that the Discovery Commissioner committed legal
error. The cae law s in Plaintiffs favor and it is not uncertain. Nevada does not have a private
investigaor-client privilege. Recommendaton 12 n.17 (citing DeChantv. State, 116 Nev. 918,
92627, 10 P3d 108, 1132000). And Defendants “propostion tha a single client’s identity is
intrinsicaly a potecedtrade :aetisnottenable.” Id. 11. Asthe Discovery Commissiona noted,
the “same point” asserted by Deferdarts “ could bemade aboutany customer or client or virtually
anybusness.” Id. 9 (emphasisin origind).

Since the commencenent of this action, Defendants have continuousy obsructed
Plaintiffs efforts to obtain theidentity of the individual or entity who hred Defendants to install
GPS tracking devices on Raintiffs persond vehicles. This Court found*good @use”’ to “permit
early discovery for thelimited puipos of identifying the‘Doe’ deferdart(s).” Ord. Granting Mot.
for Leave D Issue Subpenas The Recommendaion further confirmed this decision and ordered
Defendants to produe the doaments described in the Subpoeas by March 28, 2023.
Unaurprisingly but unfortunately, Deferdants have dojected to the Recanmerdation, yet agan
ddaying acces to theinformation necessary to identify ther client and progress this cae.

Deferdants’ Objection relies entirely upon te mistaken premise, which noNevada court
has adopied, that the “identity of a dient that hires a pivate investigaor is confidential and
sensitive informaion.” Objection 2. As Nevada does not have a private investigator-client

privilege and the Nevada Supreme Court has explicitly hdd tha thefiles of a private investigaor
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are open to discovery, Defendants smply cannot claim that the identity of aprivate investigaor's
client is confidential or privileged. DeChant 116 Nev. at926-27. In contrast, thereisanatorney-
client privilege, which leads clients hiring an @tormey to expect tha ther convasationswith the
attorney will be confidential, buteven then the identity of aclient is notdways within the scope
of theprivilege

Here, Deferdarts are acively attermpting to hide the nrame d their co-congirator and @-
tortfea®r. No authority permits Defendants to shield their client from liability in this fashion.
While Deferdarts may disagee wth the Recommendaion, disagreement doneis not sufficient
groundsfor an obgction and the Recommendaion should be swiftly confirmed, adopted, and
affi rmed.

Il. PROCEDURAL BACK GROUND

Schieve filed the opeative Complaint on December 15, 2022 gang Defendants and
unidentified DoeRoe defendants. Compl. Dec. 15, 2022. Ater Defendants repeatedly avoided
personal service, Schieve ultimately served 5 Alpha Industriesvia the Nevada Saetary of State
as 5 Alphalndusgries had failed to appoint a proper registered agent and took down its webste
after thefiling of the Complaint. Ex Parte Motion for Leave to Issue Subpe@nas 2.

On Jnuay 13, 2023, ghieve filed an Ex Parte Motion for Leawe to Issue Subpoaasard
the Court granted this motion viaan Order on Bnuary 20, 2023McNeely and 5 Alphalndudries
were served with the Subpoenas on Bnuary 23, 2023. See Mot. to Conmpel, at Hosmer-Hemer
Decl. 1 6. Two days later, on dnuay 25, 2023, ounsl for Schieve received aletter from Brian
Hardy of Marquis Aurbach, then-counsel to McNeely and 5 Alphalndugries, objecting © the
Subpoeas and refusng to produe the requested information. Id. § 7. Mr. Aurbach’s primary
objection was that the identity of a private investigator’s client is privileged and conditutes trade-
secret information. Coursel met and @nferred on Januay 27, 2023 but were unable o reslve
this discovery dispute. Id. 8

On February 2,2023, $hieve moved to compd onseveral grounds induding tha Nevada

does not have a private investigator-client privilege and the identity of asingle client of a private
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investigator is facially not atrade secret. Mot. to Conpd, 4-6. Deferdartsfiled an Oppostion on
February 16, 2023 where they also (impropealy) couner-moved for a potecive ader
(“Countermotion for Protective Order”).! On February 23, 2023, Rintiffs filed an Amended
Complaint to indude Vaughn Hartung & a co-plaintiff and add alditiond dlegaions See
generally Am. Conpl. On this same dae, Paintiffs filed aReply and a Request for Submission.
On March 2, 2023, Rintiffs filed an oppogtion to Defendants Countermotion for Protective
Order, and Defendantsfiled ther Reply and Request for Submission on March 9, 2023The Court
referred both the Motion and Gountermotion to the Discovery Commissione. See Ord. Referring
Motion to Discovery Commissione.

The Discovery Commissione issued theingant Recommendaion for Order on March 15,
2023.As the Discovery Commissiona correctly noted in the Recommendation, and Defendants
do notdispute, Defendants bore the burden of demondrating tha the subpoenaed information is
protected by aprivilege recognized in Nevada Recommendaion 5. Defendants did notidentify
any datute tha protects the identity of a private investigaor's client, or any case law in any
jurisdiction where theidentity of acliert hasbeenproteciedin smilar circumstances As areault,
and in athoroughly reasonal orer, the Discovery Commissiona recommended that Plaintiffs
Motion o Compd be granted, Defendants’ Courtermotion for Protective Order be denied, and
that the Court order Defendants to produce the documents described in the subpoeas by March
28, 20231d., 28.

In yet another attempt to obstruct Plaintiffs from obtaining the information they need to
proceedin this litigation, and withoutidentifying any ecific legd error, Defendants now object
to the Discovery Commissiong’s Recommendation.

[I. LEGAL STANDARD

1 Before filin g their Oppasition, Defendants moved to drike and dismiss the complaint. Ses Mot.
to Stike and Dsmiss, filed on Feb. 13, 2023. Rintiffs filed an Amended Complaint on February
23, 2023, ¢ indude Vaughn Hartung & a co-plaintiff and ald additiond dlegaions which
mooted Defendants' Motion o Srike and o Dismiss. See generally Am. Conpl. Deferdants since
filed a Motion to Dismiss or Alternatively, Motion for a More Definite Statement, which was
submitted for condgderation on March 30, 2023. e outcome of that motion ha no bering on he
limited issue currently beore the Court, especially asthis motion only seeks to dismiss at most
four of Plaintiffs’ eight claims.
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Deferdarnts post that the Recommendéion hould bereviewed unde a“clearly erroneous’
or “contrary to law” standard of review. Obj. 4. “Discovery mdters are within the district court's
sound dscretion” and will not be disturbed “unless the court has clearly abused its discretion.”
Club Msta Fin. Sevs., LLC v. Eighth Judicial Dist. Court, 128Nev. 224, 28, 276 P3d 246,249
(2012) Defendants have not provided this Court with any legitimate reason 1o reject theDiscovery
Commissioner’ s well-reasoned recommendeation.

IV.  ARGUMENT

A. The Discovery Commissioner Did Not Err by Rejecting Defendant’s Attempt
to Conceal the Identity of Their Client(s) asa Trade Scret.

The Discovery Commissiong correcly noted, and Deferdarts concede, tha Nevada does
not have a private investigaor-client privilege. Recommendaiton, 12 n. 17 As a reallt, there is
not an expeciation of privacy for a client seeking to engage a private investigaor in Nevacda.
Importantly, this means that every private invedigator is treaed the exact same in this sate ard
that no piivate investigator would have a canpetitive adrartage or could derive ecanomic value
from the putative confidentiality over thenames of their clients. Asthe Recommendaionholds, a
single relationghip, like the one ketweenDefendants and ther client, does “not derive vaue from
not beng genealy known” instead it “derive[s] value from the relationship[]” itself. Id., 9
(quoing Meardon v Register, No. 318-cv-00042,2019 WL 5089207, &*7 (S.D. lowa June 13,
2019) Deferdarts presumably earned revenue from their relationship with the unidentified
clients, but thar ability to peform investigative work for other clients is not affected if a
competitor knows the identity of tha relationship. Defendants mistake reputation, which is
irrelevart aseery private investigator must disclose information in response to asubpoena, with
trade screts.

Plaintiffs highlighted throughout the briefing on ther Motion © Compd, and the
Discovey Commissiona recognized in the Recommendaion, that the Subpoenas seek only the
identity of the client(s). The Subpoeas do notseek any information @é&outthe naure or extent of

Deferdants’ relationship with the clert, the prices charged by Defendants, the client's prior or
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future engagement of Defendant, or any information compiled aboutthe client tha be epecially
valuable o Defendants' relationship with the client. Deferdants did notappreciate the differernce
betweena sngle customer ard a list of customers when they oppogd Haintiffs Motion
Compd, and they do notappreciate this difference now, despite the extensive caselaw cited by
both Raintiffs and the Discovery Commissiong explaining why this difference matters. See Mot.
to Conpd, 5-6; Redy, 7-9; Recommendation for Ord., 6-11.

Unlikeadlientlist that has been compiled ove aperiod oftime and isthe“produd of great
expense and effort,” the identity of asingle dlient is not protectade in most if not al situations.
Recommendaton, 7 (quoing Bridgestone Hosepower, LLC v. Eismann No. 221-cv-02121-
GMN-EJY, 2022 W. 18108430, &*8 (D. Nev. Apr. 28, 2022); id. at 6-9 (listing cases that
aralyze when a customer list constitutes atrade fcret ard contrading these situations with the
identity of a sngle customer or client). Deferdants argue that the cagson which the Discovery
Commissione relied “did not address the private investigaor/client relationship and ignore the
intringc importance of confidentiality when it comes to the busness of a private investigaor.”
Objection, 5. Deferdarts, notthe Discovery Commissione, bore the burden of demondrating that
the trade secret privilege applies in this specific context and te failled to satisfy this burden by
providing ay authority where this “intrinsic importance’ resulted in acourt finding tha atrade
secret exists. And Defendants did notcite any ca® where ary court, letalone a Nevada caurt, has
protected theidentity of acliert asa trade scret under similar circumstances? They then fault the
Discovey Commissione for “effectively rejec{ing] thenotion that the confidentiality associated
with the private investigator-client relationship is relevant to the trade secret inquiry,” Objection,
5, when Defendants themselves failed to provide any legd authority on which the Discovery

Commissione could rely to adopt such noton for the first time in Nevada. Unde Defendants’

2 Deferdarts citedtwo casesto support their argument that the identity of a single dient is atrade
secret Opp'n to Mot. to Conpd, 9. Both addressed cugomer lists, notand individua client, and
neither analyzed the private investigator / dient relationship. Fred Segd Co., LP.A. v. Arter &
Hadden, 707 NE.2d 853 862 Ohio 1999)(addressing a63-page client list); Radiology Sevs.,
P.C. v. Hall, 780 NW.2d 17, 26 Neb. 2010)(addressing alist of howital clients and the city
where eachhospital waslocaied).
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reasoning, the Discovery Commissiona was required to adopta novd theory without any legd
authority suppoting the same, and even more, thefailure to do ® conditutes legd error.

Defendant’ failure to dte any dispostive legd authority is compoundel by the Discovery
Commissioner’s methodical dismantling of Defendant’'s unsuppoted podtion. To bagyin, the
Discovery Commissioner cites several cases finding that customer lists qualify asa rade scret
only if the list is the reailt of greatexperse ard effort. Recommendaion, 6-7 (listing cases).
Recognizing tha Plaintiffs seek thename of asingle dient, notalist, the Discovery Commissione
highlights Meardon, 2019 WL 5089207, &*8. In Meardon the federal court found ha lowa's
andogoustrace ®aetstatute did not“protect the identity of a sngle cusomer whose assodation
was based on apesona relationdhip rather than efforts . . . to develop and organize an ongoing
busness relationdhip.” 2019 WL 5089207, a*7-8 (explaining tha “[p]ersond relationships do
not deive vaue from not bang geaerally knovn—they deive vaue from the relationships
themselves)) . The relevant inquiry isthe expense and dfort thebusness incurred in obining and
protecting the information. As the Discovery Commissiona noted, “Defendants do notpresent
eviderce that they incurred any expense or exerted any effort to obtin this client. Ingead, they
argue tha this information deives economic value from not being generally known because
disclosure would permit competing private investigators to recruit this client. But that same point
could bemade aboutany cusomer or client of virtudly any busness—once competitors are avare
tha a peason may nexd certain goodsor services, they can try to recruit tha individud as a
customer or client.” Id. at 8 (emphasisin oiigind).

Instead of engaging with or explaining howthe Discovery Commissiona’s reasoning is
clearly erroneous Defendants maintain that “the secrecy of the relationship betweenthe private
investigator and dientis precisely what makes the relationship vduable to the busness. Because,
without the secrecy, there would be no rlationghip.” Objection, 5. In Defendants’ view, if a
client’s identity is not kept secret, then the client will use a different private investigator or no
private investigator at dl. This potential loss of busnessis, in Defendants’ view, wha gives the

client's identity “independent econormic vaue.” 1d. at 6. The Discovery Commissionea directly
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addressed, and rgected this argument as unpesuasive. It reasoned that “[ clompliance with an
order compdling disclosure of the dient's identity is not the same as Defendants voluntarily
disclosing their client’s identity,” and © “[p]rospective dients seeking investigdive services in
the future would have no reason o prefer other private investigators if Defendants are ordered to
disclose the identity of thar cdlient, because any private investigaor in Defendants' place would
berequired to comply with an oder compdling disclosure.” Recommendaion, 11 TheDiscovey
Commissioner’s analysis is congstent with an important point Plaintiffs made throughoutthe
briefing. When asserting a rade cret, it is not the effect of disclosure on gaera marketplace
standing or reputation that matters. It is the information itself, here the identity of the client, that
is the rade ®cret Whether disclosure will damage Deferdarts reputation therefore has no

beaing on whether the undelying information is a trade secret.

B. The Discovery Commissioner Did Not Err By Rejecting Defendants Requed
for a Novd Balancing Test Before Relevant, Nonprivileged Information is
Disclosed.

Defendants do not dispute that Nevada's privilege law does not recanize a pivate
investigator — client relationship or protect communications between a private investigator and
client as privileged. They do notdispute that NRS 648.200does not creat anewvidertiary
privilege The only amgument Deferdarts make in their Objection is that the Discovery
Commissione erred when it refused to adopta rovel balarncing tes never before used in Nevada.
This test would becontrary to Nevadalaw and, in any event, would easily besatisfiedhere becatse
any ham from the disclosure of one of Deferdarnts' clients would readily be outweighed by
Plaintiffs' compelling interest in the identity of a co-conirator and c-tortfeasor.

Undea Nevada law, a paty can ob&in discovery of “any nonpivileged matter tha is
relevant to any paty’s claims or ddenses and propottiond to the needs of the case.” NRCP
26(b)(1). Nothing in Nevada law requires the Court to engage in a bdance of interests before
determining whether to dlow the discovery of information acquired by aprivate investigaor. See
Recommendaton, 12-13. Had the Nevada Supreme Court wanted to impose a bdancing test for

discovery of information acquired by a private investigator, they had the oppoitunity to do ® in
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DeChant 116 Nev. at926-27, butchose notto. Recommendation, 13 (noting tha when theNevada
Supreme Court wants to impo< a different discovery sandad, “it has said so expressly”). “The
absence of such languaye in DeChantmilitates in favor of finding tha NRS 648.2001) does not
alter the ope o discovery for information acquired by aprivate investigator.” Recommendaion,
13.

Deferdarnts concedethis point when they admit that DeChant “can beread as notimposng
abdancing st or a heightened showing.” Objecion, 9. Recaynizing that Nevada' s currert laws
do notsuppot thar postion, they advocte for “the use or adopion of’ a rew balarcing tes and
try to pesuade the Court that such test “should beimposed.” Id. at 9. They do notexplain how
unde Deferdants own legd standad, the Discovery Commissiona’s decision notto adopt a
bdandng for the first time is “clearly erroneous or contrary to law.” Objection, 4. Unde tha
standard, adecision is clearly erroneousor contrary to law when the court has “adefinite and firm
conviction” that a mistake has been committed or that the law has been omitted or misapplied.
DelVecchia v. Frontier Airlines, Inc., No. 219-CV-01322KJD-DJA, 2023 W. 1965507, &*8
(D. Nev. Feb. 13, 2023)describing the sandad as “significantly deferential”). “T he reviewing
court may not smply subditute its judgmrent for that of the deciding court.” Grimes v. City &
Cnty. of San Fandsco, 951 F2d 236, 241(9th Gir. 1991) see also United States v. Randal, No.
2:18-CR303-JOM-EJY, 2020 WL 2308082, &1*2 (D. Nev. May 8, 2020) (“To be clealy
erroneous a decision nmug ... drike [the court] as wrong with the force of a five-week old,
unrefrigerated dead fish.”). In DelVeccha, the court recognized tha both paties’ arguments had
mert, and thusit could not “comfortably condude tha a mistake has been committed orthat the
law hasbeen misapplied” 2023 WL 1965507 at *8. In Randal, the court relied on he fact that
themagistrate judgehad “thoroughly discussed cases interpreting the [relevart] statute, and nmede
a rea®ned determination” in affirming the magistrate’ s order. 2020 WL 2308082, &*2.

Here too, the Discovery Commissiong issued a thoroughly reasonal order that aralyzes
every argument made by boh paties. The Discovery Commissiong serioudy considered

Defendants proposl to adopta kalarncing ted for the first time, butultimately found ha such a
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test would be contrary to Nevada law. Defendants take issue with the fact that the
Recommendaion “relieson DeChart to judify its decision o dismiss the need for any showing
beyond decoverability unde NRCP 26(b)(1).” Objection, 9. But just a few serterceslater, they
readly admit that DeChant “can be read as not imposng a bdancng test or a hdaghtened
showing.” Objection, 9. In any evert, Deferdarts miscondrue the Recommendéaion when they
suggest that DeChantis theonly case on which the Discovery Commissione relied uponto reject
Defendants proposl. The Discovery Commissiona relied on the plain languagge of NRCP
26(b)(1), which govens this discovey dispute and on the district court’s broad discretion
resolve discovery disputes, dting Sebd v. Dist. Court, 138 Nev., Adv. Op. 73, 520 P3d 350, 354
(2022) The Recanmendation also cited Hetter and Rock Bay to demonstrate that when the
Nevada Supreme Court wants to impos a different discovery standard, it expressy says 0.
Recommendaton, 13. Rurther, the Recommendation thoroughly andyzed the reasoning in Flynn,
a Qlifornia cas that strongly reected the premise that the identity of a client of a private
invedigator canbe cancealed In addressing a smilar statute, the court in Flynn found ha “it is
inconceivable the Legdature intended to eract a privilege whereby the licerseecould refuse
identify a client or employer thereby poentialy shielding the employer from any responsbility
or liability .” Flynn v. Syperior Ct., 57 Cal. App. 4th 990, 996, 6TCa. Rptr. 2d 491, 4941997).
TheDiscovery Commissione found tis reasoning persuasive. Recanmerdation, 16 (finding that
“no agument or evidence has been presented to show or suggest that NRS 648.2001) was ever
intended to alow a private investigator to withhold a client’s identity and thereby potentially
shield the client from any responsibility or liability in acivil action,” and agreeing with Flynn).
Findly, Defendants do not provide the Court with eny basis to find that ther interest in
concealing theidentity of oneof thar clients outveighsthe interests of Plaintiffs in knowing the
identity of a paty tha wronged them. In contrast, the Recommenddaion strongly stated tha
“Plaintiffs must be permitted to know the identity of al potentially liable parties a this time.”
Recommendaton, 27. Any other result would “tend to conceal fraud or otherwise work injugtice.”

NRS 49.3251).

10
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V. CONCLUSION
For dl of theabovereasons this Court should confirm, goprove, and adoptthe Discovery
Commissiong’s Recommendaion and compd McNeely and 5Alphalndudries, LLC to identify
theindividual(s) or entity/entities who hired them to surveil Plaintiffs.
AFFI RMATION PURSUANT TO NRS 239B.030
Theundesigned dees hereby &firm that this doaument does not contain the social security
number of any person.

Dated: April 3, 2023
McDONALD CARANO LLP

By: _ /s/Adam Hemea-Hemer
AdamHosmer-Henng (NSBN 12779)
ChdseaLatino (NSBN 14227)

Philip Manndly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Hoor
Reno, Nevada 89501

Coung for Plaintiffs

3 Deferdarts do not sepaately argue that the Recommendaion incorrectly denied their
Counermotionand have therefore waivedthese agumerts, butin any event Plaintiffs incorporate
ard reasert all of thar arguments bdow and ontained within the Recommendation.
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CERTIFICATE OF SERVICE
Pursuantto NRCP 5(b), | hereby certify that | am an employee of MCDONALD CARANO
LLP and that on April 3,2023,1 dectronically filed the foregoing with the Clerk of the Court by

usng theeflex filing /stem which served al paties of record dectronically.

/s AdamHosmer-Hemer
An amployee of McDondd Carano LLP
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Attorneys for Defendants

Dawvid McNeely and 5 Apha Industies, LLC

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLA RY SCHIEVE, an individual; CaseNo.CVv22-02015
VAUGHN HARTUNG, an individual, Dept. No. D15
Plaintiffs,
REPLY IN SUPPORT OF DEFENDANTS
V. DAVID MCNEELY AND 5 ALPHA
INDUSTRIES, LLC $OBJECTION TO
DAVID MCNEELY, anindividual; 5 THE DISCOVERY COMMISSIONER %
ALPHA INDUSTRIES, LLC, a Nevada RECOMMENDATIO N FOR ORDER

limited liabilty company; and DCESI
through Xand ROES | through X inclusive,

Defendants.

Defendants David McNedly and 5 Alpha Industies, LLC (%5 Alpha’) (collectively
PDefendants”) submit this Reply in Suppot of their Objection to the Discovery Commissoner$

Recommenddaion for Order ( Objection”).
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REPLY MEMORANDUM OF POINTS AND AUTHORITI ES

The Discovery Commissoner erred because (1) the discovey of information within the
smope of NRS 648.200shoull be subgct to a bdandng testor haghtened showingandor (2) the
identity of the Confidential Client(s) sdisfies the criteria for trade secret protection unde Nevada
law $VH S O DAEXRR 30 D LIQWL) X ® Mh\tesponsefail to substantate the Discovery
Commisdoner$§ mndusions b the ontrary.

0 R UHWR O30 D LIQW K HiRdetlying its oppostion? that the identity of a client that
hires a private investgaor or the information shaed through a private investigator-client
relationship cannot receive hdghtened protection under the law because there is no private
investgaor-client privilege? is incorect. (See Resp. at 5:11- 33 VD UWHX QWYHH. MO RO
expectation of privacy for a client sesking to engage a private inv iV WW RLUWQL HOG D
Information can warrant special protection regardless of the existence of a privilege See, eg.,
Hetter v. Eighth Judicial Dist. Court, 110 Nev. 513,520, 874 P.2d 762, 766 (1994 (recognizing
thatN HY BD3G RVQ RUWR J {HDS U lHYH R W W X UEXhosing a heightened showing of
SVRPIIPMRE U LINRY@ X QY@HPD P @ HRHOV K IR X & GG L V FUSBIOHG YHU V LK
district court orde allowing discovey of sud informationbased on the sane) Sainiv. In 1 ®D B4
Tech., 434 F. Supp.2d 913,919 (D. Nev. 2006 (prov L LW KD @ I(R/\FXRJIG Ri@de secret

R QI R@ARU R D W L R@D ONRU Q G]\BDVIHL R XUP KBre, tha is the asel

A. The Discovery Of Information Within The Scope Of NRS 648.200 Should Be Subject
To A Balancing Test Or Heightened Showing.

Paintiffs try t RX V'HIHQ GODMJIG RWHH' H ) GODUWR J Q GY\HleChantdid not
imposea bdandng test or a heghtened showing, against them. (See Resp. a 10:3 DI

sentences later, they readily admit . " < HWNIn doing so, Plaintiffs overlook the crux of the

1 30 D LIQMX WRRU KV Rfaundprimarily throughoutheirintrodudion and procedural
background is unsuppoted and unjudified. These novd issues shout be decided on the meiits. In
addition, when it comesto the standad for this Court to review the Recommendaion, Plaintiffs do
not appear to contestthe standad se fo U VIL RHI ) GIDNVAEIWIRLOSee Resp. at 5:1-6). They do
cite a case standingfor the fundamenta point that discovey mattes are subgct to the district

R X VGLIWRLPSe id. 'HIRE@A KR ZH 3L \Q RRZ GBIW @ HQAHDRJUAA Primo Builders,
LLC v. Washington 126Nev. 578, 589, 245 Bd 1190, 11972010).

2
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argument raisedin the Objedion, which is thatDeChant 3G R/ R RHBORMV KKHMRUDG R 8 WRL
a bdancing testor heightened showing.(See Objection at 9:18-19). The DeChant Court simply did
not address that issue thus, it is an open question. The Discovery Commissoner$ view to the
contray was @ronepus.

It is fundamenta that silence on an issue does not resultin stare decisis. See, e.g., Ranosv.
Louisiang 140S. Ct. 1390, 1411(2020 (Kavanaugh,J.,concurri Q 1. G W 37 KHO B0 RV U R
stare decisis GHLWIHR W K BWQIP D [ L gtare decisis et non quieta mowre Z K IKIP HQ W
standby the thing decided and not disturb thHF3D P W. Landsape Const. v. Bankof Am, 67
Cd. Rptr. 2d 868, 870 (Cd. App. 1997) (providing that only the holding of a decision is stare
decisis); Consumes LobbyAgainstMonopolies v. Pub. Utilities Com, 603 P.2d 41,47 (Cd. 1979)
(providing tha decisionsare not precedent for points not raisedand adjudicated), disagoroved of on
other grounds b¥38 P2d 250 1992)

The issue addressedin DeChant was whether the district court correctly decided that
informationwithin the scope of NRS 648.200was 3S U LHY 6 @nd not discoveable. 116 Nev. at

3 &GN 3 KRKD WD MViRmpted to s X E SQRM \ V RNA. fixéstigaive notes,but her
request was denied by the district court, which conduded that the notes were privileged unde
1B DDZ 7KH HDB5 BX SrhkeHCourt found that decision erronepus. Id.  3WHG LW/MER X
erred in condudin J W K:D\W RNAL QW H YU 8 UYOLHG@ H $ UL HRZW KKHQ G @\ EQIIL L]
DeChant confirms that the issue of a balandng testor haghtened showirg was never even raised,
much lessaddressed or decided. As sud, the Discovey Commisso Q BMUEBID AR QH&K D Q
silence ontheissueat-hand to detemmine that DeChantforeclosed sud an argument was contray to
law.

With theissue propely viewed as open, theweight of autharity supportshe impostion of a

QH

Q

\WAIRY

bdandng test or heightened showing. On this, the Objection pointed to case law no WRLJW KIDW

bdan FHP X VW W "X E RISV W/ KGH. WHRR IL Q FRDUW Z R WKWIKHR SRIIDV LIP
regulation in Ohio, providing perttinent consderations for a baancing test related to the
discoveability of certain information, and imposing a heightened showing for the discovey of

similarly situated confidential, but non-privileged information. (See Objection at 8-9). Plaintiff s do

DU
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not engage with thes cases. Instea, Plaintiffs contendthat the Discovery Commissoner found
certain reasoning in Flynn, a California case persuasive.(SeeResp.at 10:12-21). But thatreasoning
pertainsto legislative intent. In the cases referenced above the respective courtsapplied a bdandng
testand imposal a heghtenad showingwithout any statutorydictate to do so. Thus,the adoption of
sud abdanang testor heightened standad here would not be contray to Nevadalaw, as Plaintiffs
insist; rather, it would be consstentwith Nevada law, public policy considertionsrelated to the
private investgative industry, and the sensitive and confidential nature of informationwithin the
sopeof NRS 648.200.In short,for this type of informaion, the discovey guadrail s of relevance
and poportionalily donot sufice.

/ DV WED D LIQDAMARKUY ' HI KDaBts do not provide the Court with any basisto find that
theirinterestin concealing the identity of oneof their clients outweighs the interestsof Plaintiffsin
knowing the identity of a paty thatwrRQGM{H ~ 5N SDN -24). First, this argument
ignores the impact of adopting the heightened showing. Second, as it relatesto a bdancing test,a
reviewing court would not addresssuch an issuein thefirstinstance. The Discovery Commissoner
did not peform a balandng test. Thus, Defendants could not objed to the application of a testnot
pef RUBHI WK&R X WHAW KWW WHVAEMJ \&R P R L YR @ M3 RICR QN KIL\K\Wvas
contray to law, Defendants submit thatthe Court shoutl reverse the decision and remand it back to
the Discovery Commissone with instructionson how to proceed. Alternatively, if this Court elects
to reverse and keep the issue without referring it back to the Discovery Commissoner, then
Defendants respectfully submit tha it shodd orde suppkmenta briefing as to the application of the

bdandng test

B. The Identity Of The Confidential Client(s) Satisfies The Criteria For Trade Secret
Protection Under Nevada Law.

8Q@WHH B DDLWGEEF RUW VL Q FDNRLQV K|BBK) LWHR Q RFPYLD X BRV X
potential,from not beng generaly knownto, and not being readily ascertainable by prope means
E\W IKSHKK EQIVZHO Y L Q FRDUW IVRK{) d%he subgct of efforts that are reasoreble unde the
circumstnces to maintainits secrecy. { Finkel v. CashmanPro., Inc., 128 Nev. 68, 74,270 P.3d

1259,1264 (2012 (quaing NRS 600A.0306)(a)-(b)); (see Objection at 4:22-26) (citing factors

JO
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unde Finkel for the Court to consder). In Frantz v. Johnson the Court hdd tha a custoner list
qudified as a trade secret because the evidenFHV K REGW KIDBEALY *H WRIHCOR Q | Q&VHts
VRIRA Z VI XD GHGL WIvQ RUEE L O DB OMRWY H U lev. 455,467,999 P.2d 351,
359 (2000. In Finkel, the appdlant recog QJIHG W ¥ FX V WHBMRL\tdhsituted confidential trade
secrets, butargued W KFBUNVE@X V WHERBBHO D W KR 8 \LGRTV@MLDV'W G B RUWE/HX V\W
identites of the customHJ ¥ HH3Z B IO Q R ZKinhkd, 128 Nev. at 75,n. 2,270P.3dat 1264,n. 2.
In responseto this argument, the Court$ comments support the condusion that individual
relationghips can qualify as trade secrets, depending on ther secrecy. 1d. (3we instrud the district
court on remandto speify which bushess relationships are to be afforded trade-secret status)
(emphasis add$.

Here, as explainedin the Objection, theinformationat issue, theidentity of the Confidential
Client(s), deives independent economc value from not being generaly known or readily
ascertainade and is subgct to reasondle eff orts to maintainits secrecy. A showingwas previoudy
madeunde the factors se forth in Finkel. And nothing has been cited statingthatthe identity of a
S U MYHD V QWVHY UBfRcANhnotqudify as atrade secret unde this citeria.

The arguments and reasoning from Plaintiff s and the Discovery Commissoner do not defeat
this condusion. The test is the test. And unde Nevada $ test, the identity of the Confidential
Client(s) qudifies as a trade secret. Alterndively, consdeing that the question of wheher
informationqudifies as atrade secret is a question of fact, Finkel, 128 Nev. at 74,270P.3dat 1264,
it would be prope to hold sud a decision in abeyance until relevant discovey occurs. See The
Sedora Conference, Commentary on Proteding Trade Seerets in Litigation AboutThem, 23 Sedoma
&R QA SRIY IQGLGU LICHOW K3DMR X G R/ RYHEW RD NDHR QORXW
deWRIQ BRLCD/ W R KW K B 80U W\LTIQ FRIWNRLOT XADL\HDVY D Vedd secret before ordeing
5 SURMHJRARH) V 7). 7KHL VRY H\&R P R \LRR  Kddsion that the identity of the
Confidentia Client(s)is notatrade secret and should not receive any protection unde NRS 49.325
shoul bereversed.

Consstentwith the foregoing, Defendants respectfully request thatthe Court reverse and/or
remand Z L WKV IMWRLE K HWARFYLH & RPRR ( M UBRHPAPD BARLO

KH
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AFFIRMATION

Pursuant to NRS 239B.030 the undeasignal hereby affirms that this documentdoes not

contain the ©dal security numberof any person.

DATED: April 10, 2023.

[s/RyanT. Gornley
Ryan T.Gomley, Esq.
Brittany M. Llewellyn, Esq.

Jondhan J. Winn, Esq.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 Suth Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

Attorneys for Defendants
David McNeely and 5 Apha Industies, LLC
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CERTIFIC ATE OF SERVICE

| hereby certify thatonthe 10thday of April, 2023,atrue and correct copy of the foregoing
REPLY IN SUPPORT OF DEFENDANTS DAVID MCNEELY AND 5 ALPHA
INDUSTR,(6 //&% 2% (&7,2 72 7+( ',6&29(5< &200,66,21(5%
RECOMMENDATIO N FOR ORDER was electronically filed and seved on counsé throughthe
&R X M Mgdironic sevice system, unlessservice by another methodis statel or noted, to the
following:

Adam Hosme-Henne, Esq.
Chdsealatino, Esq.

Philip Manndly, Esq.

Jane Sussknd, Esq.

McDondd Carano, LLP

100 W. Liberty St., Tenth Hoor
Reno, NV 89501
ahosnerhenner@mcdoraldcaano.com
clatino@mcdonkacarano.com
pmamdly@mcdonédcarano.aom
jsuskind@malonddcarano.amm
Attorneys fa Plaintiffs

/s/ Cynthia S. Bowman
An employee of WEINBERG, WHEELER,
HUDGINS, GINN & DIAL, LLC
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Clerk of the Court
Transaction # 9649517


















McDONALD m CARANO
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FILED
Electronically

CVv22-02015
2023-05-04 02:20:39 PM
Alicia L. Lerud
2540 Clerk of the Court
Adam Hosmer-Henner (NSBN 12779) Transaction # 9650403

Chelsea Latino (NSBN 14227)
Philip Manrelly (NSBN 14236)
Jane Susskind (NSBN 15099)
McDONAL D CARANO LLP

100 W. Liberty Street, @th Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@ncdonaldcarano.com

Counsel for Plaintiffs
IN THE SECOND JUDICIAL DI STRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

VAUGHN HARTUNG, anindividual,
Flaintiffs, Dept. No.: D15
V.

DAVID M CNEELY, an ndividual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that on May 4, 2@2the above-entitled Court entered it
Order Denying Objection and Riaitly Granting Motion toDismiss. A true and correct copy
of the Order is attached hereto.
1
1"
1"

UJ




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501
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AFFIRM ATION PURSUANT TO NRS 239B30D

The undersigned does hereby affirm that thisiduent does not contain the social securit

number of any person.

Dated: May 4, 2023.

McDONALD CARANO LLP

By: _ /s/Adam Hosmer-Henner

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Manrelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, @th Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | herebgrtify that | am an enmpyee of McCDONALD CARANO
LLP and that on May 4, 2023, | eteanically filed the foregoing wh the Clerk ofthe Court by
using the e-flex filing system which servall parties of recal electronically.

| further cetify that | caised tobe deliveredin theUnited Stag¢s md, enclosed in a séad
envelope, upon which first class postage was plazérue copy of the foregoing addressed to tf
following individuals at the lastnown addresses as follows:

Ryan T. Gormley

Brittany M. Llewellyn

Jonathand. Winn

Weinberg, Wheeler, Hudgins, Gunn & Dial, CL

6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

/s/Pamela Miller
An employee of McDonald Carano LLP

4881-9470-5250, v. 1
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FILED
Electronically
CV22-02015
2023-05-05 10:36:45 AM
Alicia L. Lerud
Clerk of the Court
1140 Transaction # 9651839 : msalaza|

JEFFREY F. BARR, EQ.
NevadaBar No. 7269

ALINA M. SHELL, EQ.
NevadaBar No. 11711
ARMSTRONGTEASDALE LLP
7160 Rifael Rivera Way, Suite 320
Las Vgyas, Nevada 89113
Telephone 702.678.500
Facsimilee 702.878.9995
jbar@atllp.com

ashdl @atllp.com

Attorneys for DefendantJOHN DOE

IN TH E SECOND JUDICIAL DIS TRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, a individual, VAUGHN CaseNo.: Cv22-02015
HARTUNG, an individua

Dept. No.:15
Plaintiffs,

'"O(C 1"$17 -2+ '2(96 $6( 5
VS. TO AMENDED COMPLAINT

DAVID MCNEELY, anindividual, 5 ALPHA

INDUSTRIES, LLC, aNevadalimitediability
company, ad DOES 1 through Xand ROES 1
through X inclusie,

Defendants.
Defendant JohnDoe 30 U'R H, for his Answer to Plaintiff V $ P i) G3Homplaint, admits,

denies, ad dleges & follows:

1. In answering paragraph 1 of the Amended Complaint, Mr. Doe admits that he hired
private investgator David McNeegly of 5 Alpha Industies, LLC. Mr. Doe denies the remaining
alegaions heen.

2. Mr. Doedeniestheadlegaionsin paragrgphs36, 37,46,47,52,56,57,66, 67,73,75,
76- 79,84-86, 88,and 92

3. Mr. Doe is without knowledge or informationto form a bdief as to the truth of the
alegationsin paragraphs2-16, 19-26, 32, 33, 35,3942, 44, 45,50, 51,54, 60,64, 70,71,81-83, 89,
90, and 91 and theefore denies thesame.

4. Paragrgphs 17, 18, 27-30, 34, 43, 49, 53, 55, 59, 61-63, 65, 69, and 72 contain legd

condusionsthatdo not require a responseTo the extenta respong is required, Mr. Doe deniesthe
1
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alegdions herein.
5. Mr. Doerepesats and redll eges his answes asif fully se forth herein for paragrgphs31,
38, 48, 58, 68, 74, 80nd 87.
GENERAL DENIAL

Mr. Doe denieseach and every allegation in the Amended Complaint to which Mr. Doe has
not expessly admitted orto whichMr. Doe has nd othewise lesponakd.

AFFIRM ATIVE DEFENSES

Withoutaltering the burdens of proof, the parties mustbear, Defendant John Doe assets the
IR O O RZILL QAYLHG HY WMV BO D LIQWOLD LEQYVED BX M/ R 1DPARLQ BCHDIE W K IHQOXG
speificaly incorporates thoseaffirmative defenses his answes to the preceding paragraphsasif fully
sd forth heein.
FIRST AFFIRM ATIV E DEFENSE

The condud described in the Amended Complaint is protected by the consitutions of the
United Sttes ad the Site of Nevada.
SECOND AFFIRM ATIVE DEFENSE

TheAmended Complaint andall theclaimsfor reli ef all eged therein fail to stateaclaim against
Defendant upon which @i ef can begranted.
THIRD AFFIRMATIV E DEFENSE

30D LKW D LIP YA OHG COU G D WHX VW KB D I XIV WBE \30 D LIQMDQ \
were causel by thrd parties ove whom Dédendant has no ontrol.

FOURTH AFFIRM AT IVE DE FENSE

Defendant was without knowledge of the acts giving rise to, and could not have averted, the
damages, if any, alleged by Raintiffs.
FIFETH AFFIR MATIV E DEFENSE

Defendant did not intend to accomplish an unlawful objedive for the purpose of haming
Plaintiffs.
Iy
111




© 00 N o o0~ W N P

N NN N N N N NDN R B P R R R R R R
0o N o o0 NN R OO 0 N o) 01 DN Nk O

SIXTH AFFIRMATIVE DEFENSE

No genuine judicid controversy eists & to hereevant rights and obligaions of thepaties.

SEVENTH AFFIRMATIVE DEFENSE

Defendant presently has insufficient knowledgeor informationuponwhich to form a bdieve
asto whetherhemayhave other, as yet unstted,defenses avail able. In theevent furtherinvestgaion
or discovey reveals the applicability of any additional defenses, including but not limited to thase
affirmative defenses enumeratedin Rule 8 of theNevadaRulesof Civil Procedure Defendant resaves
the iight to amed this Answe to speifi cally asset sud additional dfirmative defenses.

WHEREFORE, Defendant John Doeprays far the following:

1. Tha Paintiffs takenothing by wg of thar Amended Complaint;
2. 7KWOBD LIQWH QGER P SIODBAIG L VVASL QNI BM\W L
3. 7KWV KR X VY 6R K' @ HUBY ROD OOYRW \(J M HVDD GR V VR BL QW & HE) GV
action; and
4. For sut othe and futher relief as the Court ray deem just and pope.
AFFIRM ATIO N PURSUANT TO NRS 239B030

Theundesignel dces heeby dfirm tha the preceding documat does not conta the Sodal

Security Numbe of any person.

DATED: May 5, 2023. ARMSTRONGTEASDALE LLP

By: /s/ Jdfrey F. Barr
JER-REY F. BARR, EQ.
NevadaBar No. 7269
ALINA M. SHELL, EQ.
NevadaBar No. 11711
7160 AFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for DefendantJohn Doe
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstong Teasdde LLP
and that on Mg 5, 2023, electronically filed theforegoing with the Clek of the Court by usinghe
e-flex filing sysém which seved dl paties of record dectronically.

[s/Allie Villarr eal
An Employee of Armstrong Tesdde LLP




