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Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV2-0201¢
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.
DAVID MCNEELY, an individual, 5 ALPHA

INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES$ 1
through X, inclusive,

Defendants

DEFENDANT JOHN DOE’S MOTION FOR SUMMARY JUDGMENT
Defendant John Doe hereby files this Motion for Summary Judgment. This Motion ig
upon the attached Points and Authorities, all papers and pleadings on file, and any oral argu
Court may entertain at any hearing.

MEMORANDUM OF POINTS AND AUTHORITIES

l.  INTRODUCTION
American citizens have a constitutional and statutory right to know about the malfeag
their elected officials. To investigate that misconduct, citizens have a right to hire a
investigator.
John Doe hired a private investigator to investigate credible allegations of serious mis
of Plaintiffs, who, at the times relevant in this suit, were elected officials. This case is this
Hiring a private investigator to investigate public officials is perfectly legal.

1
1 Docket 86559 Document 2023-15917
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With this meritless suit, Plaintiffs seek solely to punish John Doe for his constituti
protected conduct and chill future citizen-led investigations into public offioiaddfeasance. Th

Court should not countenance this.

As set forth below, each of Plaintiffslaims against John Doe fail as a matter of fact 'jnd a

matter of law. John Doe is thus entitled to summary judgment on each and every one of
claims.
. STATEMENT OF UNDISPUTED FACTS
1. Defendant John Ddeis a resident of Washoe County who is concerned with pot

corruption and malfeasance in local government. [Doe Decl., 1 4.]

pnally

e

laintiffs

bntial

2. Atthe time of the events giving rise to this litigation Plaintiffs Hillary Schieve and Vaughn

Hartung were elected officials: Schieve is the current Mayor of the City of Reno an
March 14, 2023, Hartung was a Commissioner with the Washoe County Bo
Commissioners.

3. On or about March 13, 2022, John Doe received what he believed to be credible all¢
regarding alleged improper conduct by Mayor Schieve, including alleged bribery an

serious allegations. [Doe Decl., 15.]

i, until

ard of

bgations

d other

4. On or about that same day, John Doe received credible allegations about then-

Commissioner Hartung pertaining to alleged misconduct involving Washoe (
employees, along with other serious allegations. [Doe Decl., { 6.]
5. Doe himself has no experience as an investigator, nor is he licensed by Nevada or &
jurisdiction as an investigator. [Doe Decl., { 7.]
6. In light of the serious nature of the allegations against Schieve and Hartung, and
Doe wanted to avoid any potential defamation or libel claims if those allegations
out to be untrue, Doe legally retained the services of 5 Alpha Industries, a State-|

private investigation firm owned by licensed private investigator David McNee

1 John Doe is a pseudonym. John Doe is using a pseudonym because he would like t

anonymous. [Doe Decl., 1 3.] 5
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investigate the allegations against Schieve and Hadiibge Decl., 11 8, 9.]

7. When Doe hired the Investigator Defendants to investigate the allegations against
and Hartung, Mr. McNeely assured him that his identity would remain confidential
Decl., 1 10.]

8. Absent this guarantee of confidentiality, John Doe would not have hired the Inves

Defendants. [Doe Decl., 1 11.]

Schieve

[Doe

tigator

9. After hiring the Investigator Defendants, John Doe did not direct the Investigator

Defendants abouhow to conduct their investigation or any particular investigg
techniques to employ. [Doe Decl., 1 12.]
10.John Doe did not authorize the Investigator Defendants to track anyone and has n
access to the tracking information the Investigator Defendants obtained. [Doe Decl
13.]
1. LEGAL STANDARD
Summary judgment is proper when, after reviewing the pleadings and other evidenc
light most favorable to the non-moving party, there remains no genuine issue of material fact
moving party is entitled to judgment as a matter of I8@aeNRCP 56(a) and (ckee also Wood
Safeway, In¢.121 Nev. 724, 729, 121 P. 3d 1026, 1029-30 (2005).
For the reasons detailed below, each of Plaintdfaims fails as both a matter of law an
matter of fact. Summary judgment is thus proper in this instance.

IV.  ARGUMENT

A. John Doe is Entitled to Summary Judgment on Plaintiffs First Cause of Action
(Invasion of Privacy - Intrusion Upon Seclusion).

To prevail on a claim for invasion of privacy by intrusion upon the seclusion of anoj
plaintiff must come forward with evidence of: (1) an intentional intrusion (physical or otherwis
on the solitude or seclusion of another, (3) that would be highly offensive to a reasonable

PETA v. Bobby Berosini, Ltdl11 Nev. 615, 630, 895 P.2d 1269, 1279 (1995). Here, the undij

2 For the purposes of this motion, Defendants McNeely and 5 Alpha Industries shall be ref
collectively as the “Investigator Defendants.” 3
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facts demonstrate that Plaintiffs cannot prove any of these elements.
1. There is No Evidence John Doe Committed Any Sort of Intrusion.

This claim is doomed because Plaintiffs have no evidencdahat Doecommitted any so
of intrusion—physical or otherwise. Plaintiffs have no evidence that John Doe personally plag
trackers on Plaintiffsvehicles. Plaintiffs have no evidence that John Doe requested the Inve
Defendants place tracking devices on Plairtifshicles. [Doe Decl., I 12.] Thus, Plaintiftdaim
for intrusion upon seclusion cannot get past the first element of the claim.

2. John Doe Did Not Intrude on Plaintiff$ Seclusion

Plaintiffs’ claim also fails because John Doe did not directly or proximately intrug
Plaintiffs’ seclusion. As discussed above, John Doe neither placed any tracking devices (
Plaintiffs’ cars nor instructed the Investigator Defendants to do so.

Moreover, Plaintiffs assertion of an objective and subjective expectation of privacy in
movements on public streets rests on shaky grounds. To support their claim, Plaintiffs cite g
to the United States Supreme Cagitecision irUnited States v. Jongs65 U.S. 400, 404 (2012), f
the proposition that the “Governments installationof a GPS device on a targevehicle, and its ug
of that device to monitor the vehitde movements, constitutes ‘aearch” [Am. Comp., § 27]
(emphasis added).

That is fatal distinction for Plaintiffsclaim. This cas€oes noimplicate the constitutional i

the JonesCourt sought to correct; i.e., warrantlggsrernmentalintrusions on property to aid in t

—+

red any

stigator

le on

bn either

their
rimarily
or

e

ne

investigation of criminal charges. Rather, this is a case where a private citizen lawfully retajned the

services of a licensed investigator after receiving credible information that Schieve and/or

had engaged in misconduct that would be of extreme interest to the general public, and

investigator used tracking devices to aid in the investigation of possible malfeasance by thes
officials.

Plaintiffs double down on their reliance donesby alleging that the District of Nevaq

Hartung
then the

e elected

la

“explicitly held” that the installation of a GPS tracker implicates an invasion of privacy. [Am. Comp.,

1 29 (citingRingelberg v. Vanguard Integrity Pros.-Nevada,. 0. 217CV01788JADPAL, 201

WL 6308737, at *89 (D. Nev. Dec. 3, 2018).] Plaintiffs overstate the district ¢eurblding in tha

4
4

8
|
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matter. What the coudctuallyheld was that “the United States Supreme Casirtlecision ifJnited
States v. Jones. . suggestghat Ringelberg had a reasonable expectation of privacy in his
movements in his caRingelberg2018 WL 6308737 at *9 (emphasis added). Thus, at best, the ¢
court allowed the plaintiffsclaim for intrusion upon seclusion to proceed but did not takg
definitive position Plaintiffs allege in their Amended Complaint.

As a final point,Ringelbergis distinguishable because unlike the Plaintiffs here, Ringe
was not a public figure being investigated based on allegations that would be of importand
voting public. As the Ninth Circuit Court of Appeals has held in the context of a FOIA case add
the privacy interests of public law enforcement officers, although “individuals do not waive all privacy
interests in information relating to them simply by taking an oath of public office . . . their p

interests are somewhat reduced.” Lissner v. U.S. Customs Ser241 F.3d 1220, 1223 (9th Cir. 20(

(citations omitted);see also Dobronski v. Fed. Communications Cami/ F.3d 275, 279 (9th

Cir.1994) (finding that, in balancing the plaintgfand publits interest in disclosure against the deg
of invasion of personal privacy, “Dobronski, or any other citizen, has a right to investigate wh
government officials abuse their offices and the publi¢¥fisc

Schieve and Hartung were both public officials at all times relevant to their claims af
had a diminished expectation of privacy in their movements to and from locations accessib
public.

John Doe is therefore entitled to summary judgment.

B. John Doe is Entitled to Summary Judgment on Plaintiffs Second Cause of Actiol
(Invasion of Privacy— Public Disclosure of Private Facts).

As with their other claims, Plaintiffscause of action for invasion of privacy by pul
disclosure of private facts fails because they come forth with no evidence that John Doe discl
private facts about them. To prevail on this cause of action against John Doe, Plaintiffs are re
provide that (1) John Doe disclosed private facts about Schieve and/or Hartung, and (2) the d
of those facts would be offensive and objectionable to a reasonable person of ordinary sen
State v. Eighth Jud. Dist. Ct. ex rel. Cnty. of ClJdrk8 Nev. 140, 150, 42 P.3d 233, 240 (2002) (c
Restatement (Second) of Torts § 652(G) (1977)).

As with their other causes of action, this claim fails from the outset because Plaintif
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provided no evidence thdbhn Doedisclosedany facts about them, much less “private facts.” John

Doe is therefore entitled to summary judgment on this cause of action. Given that Plaintiffg

establish that John Doe disclosed any private facts, they also cannot prove that he made any

that would be offensive or objectionable to a reasonable person.

C. John Doe is Entitled to Summary Judgment on Plaintiffs Third Cause of Action

(Violation of NRS Chapter 200, Anti-Doxxing).

John Doe is also entitled to summary judgment on Plaintifthoate third cause of actign.

Plaintiffs allege (after a fashion) that John Doe and the Investigator Defenaletidas volate “NRS
Chapter 200.” But which particular provision of Chapter 200? Chapter 200 of the NRS outlin

general categories of “Crimes Against the Person.” One would therefore expect that Plaintiffs would

identify the precise provision(s) of NRS Chapter 200 violated by Johist#éeged actions. But they

cannot

disclosurt

es 28

do not—and a reasonable person might concludeéshacause Plaintiffs do not have sufficient facts

to allege a violation of any one of the many, many offenses enumerated in Chapter 200.

Moving beyond that utter lack of notice or detail, the undisputed facts, and the plain lahguage

of Nevadas anti-doxxing statute so belie Plaintiffdlegations that John Doe is entitled to summary

judgment on this claim.

John Doe did not “obtain[] and disseminate[] personal identifying information™ about either
Schieve or Hartung. [Am. Comp., 1 4®ptably, “personal identifying information” is defined by
NRS205.4617 as “any information designed, commonly used or capable of being used, alone or in
conjunction with any other information, to identify a living or deceased person or to ident
actions taken, communications made or received by, or other activities or transactions of a
deceased person,” including but not limited to a driver license number, Social Security num
checking or savings account number, credit card number, date of birth, place of employments
maiden name, biometric identifiers, the electronic signature, unique electronic identification 1
address or routing code, telecommunication identifying information or access device of a pe
personal identification number or password of a person, alien registration number, passport
employer identification number, taxpayer identification number, Medicaid account numbe
stamp account number, medical identification number, utility account number, and other

personal identifiersSeeNRS 205.4617(1)(a) (h).
6
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There is not a whisper, however, anywhere in Plaint§faended Complaint that John De€
or any other persendisseminated suchpersonal identifying information” as defined by NR
205.4617. Indeed, Plaintiffallegations in this cause of action reveal their complete misappreh
of what qualifies as‘personal identifying information” under Nevada law. Plaintiffs allege tf
“personal identifying information” John Doe “disseminated” includes “information concerning
Plaintiffs’ lives, their activities, their transactichand their trips to locations . . . .” [Am. Comp., Y
50.] None of that information qualifies as “personal identifying information™ as it is expressly defined
by NRS 205.4617(1). John Doe is therefore entitled to summary judgment on any claims
violated “NRS Chapter 200.”

As for the alleged violation of Nevada“anti-doxxing” law, John Doe is also entitled to
summary judgment because, yet again, the “personal identifying information™ Plaintiffs allege John
Doe disseminated is not actually “personally identifying information” under Nevada law.

The “anti-doxxing” law Plaintiffs refer to is actually a new provision to NRS Chapter 41 added
by the Nevada Legislature in 262NRS 41.1347. Pursuant to NRS 41.1347(1), a person may
a civil action against another person if they disseminate‘glesonal identifying information (
sensitive information of the person without the consent of the person, knowing that the pers
be identified by such informatich

NRS 41.1347(7)(d) specifies that “‘[p]ersonal identifying informationhas the meaning
ascribed to it in NRS 205.4617(emphasis added). For the reasons discussed above, Plaintif|
not alleged—and have no evideneethat John Doe disseminated “personal identifying information”
as defined by NRS 205.4617.

NRS 41.1347(7)(e) also provides a very narrow definition of sensitive information:

(e) “Sensitive information” means information concerning:
(1) The sexual orientation of a person;
(2) Whether a person is transgender or has undergone a gender transition; or
(3) The human immunodeficiency virus status of a person.

3 What “transactions” Plaintiffs are referring to is an open question because Plaintiffs don’t identify
what they mean by “transactions,” nor do they provide any details about how, when, or where Joh
Doe (or any of the Defendants) alleged dissetainaformation about their “transactions.”
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NRS 41.1347(7)(e). None of the information Plaintiffs allege John Doe disseminated fall within this

narrow definition of “sensitive information.”

In fact, this Court expressly held that Plaintiffs had failed to allege a cause of actior]
NRS 41.1347 in its May 4, 2023 Order Denying Objection and Partially Granting Motion to Di
As the Court held in granting the Investigator Defendants requesnhdsdthis claim, “Plaintiffs
expand the statutorily defined terms pérsonal identifying informaticrand‘sensitive information
beyond what the legislature prescribed.” [May 4, 2023 Order, p. 4:11-13.]

John Doe is thus entitled to summary judgmenthés errant “doxxing” claim.

D. John Doe is Entitled to Summary Judgment on Plaintiffs Fourth Cause of Action

(Negligence).

To prevail on a claim for negligence, Plaintiffs are required to prove that (1) John Do¢{
them a duty of care, (2) John Doe breached that duty, (3) the breach was the cause of thei
and (4) they suffered damages.

As with the first and second causes of action, John Doe is entitled to summary judgt
this claim because there is simply no evidence to support the elements of negligence. John
no duty “to exercise reasonable care in acting as a private investigator” [Am. Comp., § 59] because he
is not a private investigator.

Because John Doe has no duty to exercise reasonable care in acting as a private iny
he had no duty to breach. John Doe also did not place tracking devices on Plaigtiitses [Am,
Comp., 1 60], nor did he direct or request the Investigator Defendants do so. [Doe Decl.,
as noted above, and as Plaintiffs are well aware, there is no Nevada law prohibiting persq
utilizing tracking devices. Hence, John Doe did not breach any duty to Plaintiffs.

Plaintiffs also have no evideneer even allegations-that they were injured and suffen
damages as a result of this alleged negligence. While Plaintiffs allege that the failure to
reasonable care “was the actual and proximate cause of Plaintiffs’ injuries, damages, amokses” [Am.
Comp., 1 66], Plaintiffsiever actually allege that they were injured or suffered damad&ee
generallyAm. Comp., 11 58-67.]

Finally, granting John Doe summary judgment on Plaintiffesgligence claim is prop
because, as the Court heldts May 4, 2023 Order, “Plaintiffs have not sufficiently alleged a ‘sspecial

8
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relationship between them and Mr. McNeely that would give rise to duty.” [May 4, 2023 Order, p.

4:18-19.] If no “special relationship” exists between Plaintiffs and the direct alleged tortfeasors (i.€.

the Investigator Defendants), there cannot be a “special relationship” between Plaintiffs and John Doe.

John Doe is thus entitled to summary judgment on this claim.

E. John Doe is Entitled to Summary Judgment on Plaintiffs Fifth Cause of Action
(Trespass).

To maintain a trespass action, Plaintiffs must demonstrate that John Doe invaded a

right. Lied v. Clark County94 Nev. 275, 279, 579 P.2d 171, 173-74 (19@8¢pord lliescu, Tr. of

John lliescu, Jr. & Sonnia lliescu 1992 Fam. Tr. v. R@gansportation Comnm of Washoe Cnty.

138 Nev. Adv. Op. 72, 522 P.3d 453, 460 (Nev. App. 2022). Plaintiffs cannot do that. John
not personally place tracking devices on Plaintifshicles. Furthermore, as set forth in John’B
affidavit, John Doe did not direct the Investigator Defendants to track anyone. Using a GPS
device [Doe Decl., 1 12.] Thus, John Doe is neither directly nor proximately liable for any :
trespass on Plaintiffproperty. The Court should therefore grant John Doe summary judgment

claim.

F. John Doe is Entitled to Summary Judgment on Plaintiffs Sixth Cause of Action
(Civil Conspiracy).

A claim for civil conspiracy requires evidence of two elements: (1) two or more pers|
entities who, by some concerted action, intended to accomplish an unlawful objective for the
of harming plaintiff, and (2) plaintiff suffered damages as a result of this act oHdtis. Hotels v
Butch Lewis Productionsl09 Nev. 1043, 1048, 862 P.2d 1207, 1210 (1985);alsd\Nevada Jury
Instruction 6.9 (citations omitted).

1. Plaintiffs’ Civil Conspiracy Claim Lacks Particularity

Under NRCP 9(b), itis not enough to generally allege the elements of civil conspiracy, |
“a plaintiff must plead with particular specificity as to ‘the manner in which a defendant joined in
conspiracy and how he participated in’itCentury Sur. Co. v. Pring65 F. Supp. 3d 1182, 11
(D. Nev. 2017)aff’d, 782 F. Appx 553 (9th Cir. 2019) (quotingrroyo v. Wheat591 F. Supp. 14]
144 (D. Nev. 1984)).
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Plaintiffs’ claim for civil conspiracy comes nowhere close to satisfying NRCP’s{
particularity requirement. Plaintiffs offer no evidence particularly describing the formation
conspiracy, and no evidence describing each alleged consjsrattions. Plaintiffs baldly state th
Defendants “acted in concert with each other . . . to invade the privacy of Plaintiffs” [Am. Comp.
75] without providing any information about when, where, or how each Defendant joined the
conspiracy.  First, no such evidence exists. It is indisputably legal to hire a licensed
investigator. A licensetiprivate investigator may legally conduct an investigation into the “identity,
habits, conduct, business, occupation, honesty, integrity, credibility, knowledge, trustwor
efficiency, loyalty, activity, movement, whereabouts, affiliations, associations, transaction
reputation or character of any person™ or to obtain “evidence to be used before any court, board,
officer, or investigating committed”— even when that person happens to be an elected official
648.012(1)(a) and (e).

In addition, it is undisputed that there is no Nevada law prohibiting the use tracking de
monitor movements of vehicles and other chaRels.

Finally, as John Doe states in his affidavit attached to this Motion, he did not dirg
Investigator Defendants to use tracking devices.

Thus, Plaintiffs have not satisfied the particularity requirement of NRCP 9(b).

2. There is No Evidence of “Concerted Action” to Accomplish an Unlawful
Objections.

Because it is not illegal to hire a private investigator, and because it is not illegal to use
devices to monitor a vehicke movement, it logically follows thahdre was no “concerted action”
between Doe and the Investigator Defendants to accomplish’samtevful objective’ Plaintiffs

have thus failed to allege a civil wrong to underlie their civil conspiracy, something that is requ

Nevada lawGoldman v. Clark Cnty. Sch. Dis#71 P.3d 753 (Nev. 2020) (unpublished) (“Because

4 See generalllRS 648-060-648.1495 (statutory provisions governing the licensure and regig
of private investigators).

S See, e.gAssembly Bill 356, March 20, 2023, available at
https://www.leg.state.nv.us/App/NELIS/REL/82nd2023/Bill/10252/T@xbposed legislation to

(b)
of the

at

alleged

private

thiness,

5, acts,

NRS

vices to
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[racking

ired by

h

stration

person from installing, concealing or otherwise placing a mobile tracking device in or on the fmotor

vehicle of another person under certain circumstances) (last accessed May 2, 2023).10
10
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Goldmaris claims of defamation, false light, and intentional infliction of emotional distress |
merit and were properly dismissed, we conclude the district court also properly dismissed
conspiracy clain?) (citing Consol. Generator-Nev., Inc. v. Cummins Engine, C&4 Nev. 1304
1311, 971 P.2d 1251, 1256 (1998)).

John Doe is therefore entitled to summary judgment on this cause of action.

G. John Doe is Entitled to Summary Judgment on Plaintiffs Seventh Cause of Actiof

(Aiding and Abetting).
To prevail on aiding and abetting claim, a plaintiff must allege that (1) the primary vi
breached a duty that injured the plaintiff, (2) the alleged aider and abettor was aware of it;

promoting [the breach] at the time it provided assistance, and (3) the alleged aider and

knowingly and substantially assisted the primary violator in committing the briaeshChem. Cqg.

v. Mahlum 114 Nev. 1468, 970 P.2d 98, 112 (19@®8krruled in part on other grounds by GES, |
v. Corbitt, 117 Nev. 265, 21 P.3d 11, 15 (200(d9¢ord Terrell v. Cent. Washington Asphalt, 1168
F. Supp. 3d 1302, 1314 (D. Nev. 2016).
1. John Doe Has No Duty to Plaintiffs.
Turning to the first element of aiding and abetting, the logic underpinning this’§]
dismissal of Plaintiffsclaim for negligence based on thekl of any “special relationship” giving rise

to a duty dooms Plaintifflaim against John Doe.

2. John Doe Was Not Aware of Any Role in Promoting Any Alleged Breach.

The aiding and abetting claim fails because there is no evidence that John Doe was
his role in any alleged breach. On the contrary, the undisputed fact is that John Doe was not
the Investigator Defendantsonduct. John Doe did not request the Investigator Defendants
anyonés vehicle, was not aware they were doing so, and has not had access to any

information. [Doe Decl., 11 12, 13.]

3. John Doe Did Not Knowingly and Substantially Assist in Any Alled
Violation.

Because John Doe did not request or the Investigator Defendants track any vehicles
no evidence he knowingly and substantially assisted the Investigator Defendants (or any othg
in committing any breach.
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Plaintiffs try to tap dance around this failing in their claim by alleging that “Defendants . . .
actively or passivelyparticipated in the conduct by aiding one or more of the other unn
Defendants.” [Am. Comp., § 81] (emphasis added). But the law does not allow Plaintiffs to g
aiding and abetting based on “passive” conduct. Quite the contrary. The case law is clear that “liability
attaches for civil aiding and abetting if the defendautistantiallyassists or encourages anoth
conduct in breaching a duty to a third person.” Dow Chem C. v. Mahlupil4 Nev. at 1490, 970 P.
at 112;Halberstam v. Welgh705 F.2d 472, 477 (D.C. Cir. 1983) (holding the defendant must
“knowingly and substantially assist[ed] the principal violation™). “Passive conduct” is not the sort of
knowing and substantial assistance required by the law. John Doe is entitled to summary jud

this claim.

H. John Doe is Entitled to Summary Judgment on Plaintiffs Eighth Cause of Action
(Declaratory Relief).

Finally, John Doe is entitled to summary judgment on Plainttitsim for declaratory relie
Plaintiffs seek a declaration from this Court that Defendawotsluct violated “NRS 200.575, NRS
200.610290, NRS 199.300, and the provisions of AB 296 [that is, NRS 41.1347].” [Am. Comp., {9
90, 92.] Plaintiffs are not entitled to any declaratory relief because the conducted alleged
Amended Complaint does not violate any of those statutes.

Turning first to the anti-doxxing statute, NRS 41.1347, as discussed in Section IV (C)
the conduct described in PlaintiffAmended Complaint does not qualify as “doxxing” under the plain
terms of the statute. Plaintiffs are therefore not entitled to a declaration that Jolsncboeuc
violated that statute. It simply did not.

The remainder the statutes cited in Plaintiéisim for declaratory relieFNRS 200.575, NR{
200.610-200.290, and NRS 199.364re all criminal statutes which also provide for civil rightg
action. When interpreting these sorts of hybrid criminal/civil statutes, the Court must employ

of lenityd to the extent that there are any ambiguities in the stafutes.

6 The rule of lenity is “a rule of construction that demands that ambiguities in criminal statutes be
liberally interpreted in the accusedavor.” State v. Lucerol27 Nev. 92, 99, 249 P.3d 1226, 11
(2011) (alterations and internal quotation marks omitted).

7/ WEC Carolina Energy Sols. LLC v. Mille887 F.3d 199, 2034 (4th Cir. 2012) (“Where 1p - our
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But there are no real ambiguities because John Doe did not engage in any of the
proscribed by the statutes.
NRS 200.575

NRS 200.575 provides that “[a] person who, without lawful authority, willfully or malicious
engages in a course of conduct directed towards a victim that would cause a reasonable pef
similar circumstances to feel terrorized, frightened, intimidated, harassed or fearful for his
immediate safety or the immediate safety of a family or household member, and that actuall
the victim to feel terrorized, frightened, intimidated, harassed or fearful for his or her immediat
or the immediate safety of a family or household member, commits the crime of stakin
discussed throughout this Motion, and as Plaintiffs are well aware, there is currently no law in
prohibiting the use of tracking devices. And John Doe neither placed nor authorized the placi
tracking devices on any vehicles or other property. Thus, Plaintiffs have no evidence that J
engaged in any particular course of conduct towards them “without lawful authority.”
NRS 200.610-690

NRS 200.610-200.690 are the federal analog of the Wiretap Act, 18 U.S.C. 8tZ&PAs
the Ninth Circuit very recently explainéehth the federal and Nevada Wiretap Acts “prohibit[] in no
uncertain terms the interception, disclosure, or use in coustabfcommunicationsobtained in
violation” of the law. Pyankovska v. Abjdb5 F.4th 1067 (9th Cir. 2023) (emphasis addee; als(
Abid v. Abid 133 Nev. 770, 771, 406 P.3d 476, 477 (2017) (NRS 200.650 “prohibits the surreptitious
recording of nonconsenting individuafzivate conversationy (emphasis added).

There are no intercepted or recorded private conversations at issue in this case. Ang
nothing in Nevada Wiretap Act (or any other statute) that criminalizes or otherwise prohibits t

of tracking devices. Plaintiffs simply have no claim arising under the Nevada Wiretap Act.

analysis involves a statute whose provisions have both civil and criminal application, our tas

conduct

ly
son unde
or her

y causes
b safety
g.
Nevada
ement of

bhn Doe

D

i there is

ne use

k merits

special attention because our interpretation applies uniformly in both contexts. Thus, wétfatlow

canon of strict construction of criminal statutes, or rule of Ieriityitations omitted)); In re Woolsey
696 F.3d 1266, 1277 (10th Cir. 2012) (for hybrid statutes, “the rule of lenity must apply equally to
civil litigants to whom lenity would not ordinarily extend”); Bingham, Ltd. v. United State&24 F.2g
921, 92425 (11th Cir. 1984) (the rule of lenity appli“even though we construe the [statute] in a

declaratory judgment action, a civil context™). 13
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NRS 199.300
Plaintiffs also have no claim as a matter of law or fact under NRS 199.300. NRS 1

provides that:

A person shall not, directly or indirectly, address any threat or intimidation to a public
officer, public employee, juror, referee, arbitrator, appraiser, assessor or any persolf
authorized by law to hear or determine any controversy or matter, with the intent to
induce such a person contrary to his or her duty to do, make, omit or delay any act
decision or determination, if the threat or intimidation communicates the intent, either
immediately or in the future:

(&) To cause bodily injury to any person;

(b) To cause physical damage to the property of any person other than the
person addressing the threat or intimidation;

(c) To subject any person other than the person addressing the threat o
intimidation to physical confinement or restraint; or

(d) To do any other act which is not otherwise authorized by law and is
intended to harm substantially any person other than the person addressing the thre
or intimidation with respect to the perssmealth, safety, business, financial condition,
or personal relationships.

NRS 199.300(1). Plaintiffs are trying to stick a very square peg into a round hole with this stg
none of the conduct alleged in their Amended Complaint even comes close to violating NRS
Here are the predicate acts missing from the Complaint:

e There is no evidence or even allegation in the Amended Complaint that John Doe dir
indirectly addressed any threat to any public officer;

e There is no evidence that John Doe made any such threat “with the intent to induce such a
person contrary to his or her duty to do, make, omit or delay any act, decig
determination.”

e There is no evidence or allegation in the Amended Complaint that John Doe dire
indirectly communicated an immediate or future intent to cause any bodily injury, dan
property, confine, restraint, or any other unlawful act.

Absent these predicate acts, the allegations Plaintiffs have maddittms crime—or any
other crime.

Plaintiffs are searching for a way to make John’B@dleged conduct criminal or tortio
under these statutes, but simply cannot because neither the law nor the facts support their e

Doe is therefore entitled to summary judgment against Plaintiffs on all of their claims.

14
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V. CONCLUSION
For these reasons, Defendant John Doe is entitled to summary judgment on each of°’H

claims.

DATED: May 5, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain th

Security Number of any person.

DATED: May 5, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
ALINA M. SHELL
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys foDefendant John Dot
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdalg

and that on May 5 , 2023, | electronically filed the foregoing with the Clerk of the Court by us

e-flex filing system which served all parties of record electronically.

/s/ Allie Villarreal

An Employee of Armstrong Teasdale LLP
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DECLARATION OF JOHN DOE  I®¢%-¢¥en22y ceieel e 3¢ "¢ied

I, John Doe, hereby declare:
1. | have personal knowledge of the matters set forth herein, except as to those mj

forth based on information and belief, and as to those matters, | believe them to be true.

2. | am making this declaration in support of my Motion for Summary Judgment.

3. My name is not John Doe; | am using this pseudonym because | would like to
anonymous.

4, | am a resident of Washoe County. As a resident of the County, | am concerne|
potential corruption and malfeasance in local government.

5. On or about March 13, 2022, | received what | believed to be credible alleg
regarding alleged improper conduct by Reno City Mayor Hillary Schieve, including alleged |
and other serious allegations.

6. On or about that same day, | also received what | believed to be credible allg]

about then-Washoe County Commissioner Vaughn Hartung pertaining to alleged mis
involving Washoe County employees, along with other serious allegations.

7. | am not a private investigator.

8. In light of the serious nature of the allegations against Mayor Schieve and Mr. H
and because | wanted to avoid any potential liability for defamation or libel if those allegationg

out to be untrue, I decided to hire a licensed private investigator.

*»®»|

htters set

remain

d about

ations

pribery

gations

conduct

artung,

turned

9. | hired David McNeely and 5 Alpha Industries to investigate the allegations against

Mayor Schieve and Mr. Hartung.

10.  When | hired Mr. McNeely and 5 Alpha Industries, Mr. McNeely assured me that my

identity would remain confidential and my name would not be implicated in the investigation.

11. Absent this guarantee of confidentiality, | would not have hired Mr. McNeely 4

and 5

Alpha Industries to investigate the allegations of criminal misconduct by Mayor Schieve and Mr.

Hartung.
12. | did not ask or authorize Mr. McNeely and/or 5 Alpha Industries to place a trg

device on MayoSchieve’s vehicle, nor did | ask or authorize them to place a tracking device o
17
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Hartung’s vehicle.

13. | also have never had access to any of the tracking information Mr. McNeely af

Alpha Industries obtained.

| declare under the penalty of perjury that the foregoing is true and correct.

Dated this % day of May, 2023.

/s/ John Doe
John Doe

18
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JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV2-0201¢
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES$ 1
through X, inclusive,

Defendants

DEFENDANT JOHN DOE’S MOTION FOR STAY
Defendant John Doe hereby files this MotionSaty (“Motion™). The Motion is supported by
the following Memorandum of Points and Authorities and any hearing of the Court.
MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION
On May 4, 2023, this Court entered an Order compelling Defendants David McNeely
Alpha Industries (the “Investigator Defendants™) to disclose the identity of Defendant John Doe

May 12, 2023the “Order”). Because John Doe appeared in this case thafteaythe Court entere

*»®»|

and 5

by
d

the Order and has been rebuffed in his efforts to immediately meet and confer with coupsel for

Plaintiffs, John Doe hereby requests that the Court stay the Order for a period of at least 3(
that John Doe can meet and confer with counsel for Plaintiffs regarding a protective order g

event that the parties cannot reach an agreement as to a protective order, to aIIowlfgor Jok
1

) days so
r, in the

n Doe to
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move this Court for a protective order.

Il. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On January 13, 2023, Plaintiff Hillary Schieve moved this Court for leave to issue subpoenas

to the Investigator Defendants which would require the Defendants to disclose the identit)
person(s) that hired them to investigate Ms. Schieve. As exglainkis Court’s Order, the parties’
dispute over the subpoenas and the Investigator Defendants request for protection frg
subpoenas was referred to the Discovery Commissioner, who recommended the Inv
Defendants respond to the subpoena. The Investigator Defendants then moved this ¢
reconsideration.

On May 4, 2023, the Court issued its Order which, in pertinent part, denied the Inve
Defendants’ request for reconsideration. The Order mandates that the Investigator Defendants must
produce documents identifying their client by May 12, 2023.

The entire purpose of Plaintiffs moving the Court for the issuance of subpoenas
Investigator Defendants was to identify the person that hired them and bring that person
litigation. That purpose has now been achieved because on May 5, 2023, John Doe appea
matter, filed an Answer, and also filed a Motion for Summary Judgment. Thus, Plaintiffs havd
exactly what they wantedohn Doe’s participation in this legal action.

On May 5, 2023, immediately after appearing in this matter, counsel for John Doe cQ

counsel for Plaintiffs via telephone and email to request a meet and confer as quickly as pd

discuss the subpoenas and a possible protective of#sEXhibit A; see alsoBarr Decl., 1 5 at

Exhibit B.] Counsel for Plaintiffs did not respond until May 8, 2023 and stated that he would
available to meet until May 10, 2023 mere 2 days prior to the May 12 compliance deadline.
Because of the impending May 12 deadline, and because the revelation of John Doe’s identity
implicates serious First Amendment concerns, counsébiarDoe requested that Plaintiffs’ counsel
make himself or one of the other three attorneys on this matter available sooner than May 1
and confer. [Barr Decl., I 7Rather than agreeing to this reasonable request, Plaintiffs’ counsel
responded by fishing for discovery, asking “When was your client first aware of the subpoena

alternately, when wasoyr client first aware of the Discovery Commissioner’s Recommendation?”
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[Barr Decl., 1 8see alsdxhibit A.] When John Doe’s counsel did not answer these questions, counsel
for Plaintiffs refused to meet prior to May 10, and accused John Doe of intentional delay. [Ba

1 9;see alsdExhibit A.]

John Doe is in an untenable position due to Plaintiffs’ refusal to meet and confer in a time

fashion prior to the May 12 compliance deadline. Under this Court’s rules, John Doe cannot move the

Court for an order of protection without first meeting and conferring with counsel for Plaintiff

r Decl.,

)

y

s, but

counsel for Plaintiffs will not meet and confer sufficiently in advance of the May 12 compliance

deadline so that John Doe can move this Court for an order of protection with enough time for
and consideration by this Court. Thus, Plaintiffs have forced John Doe to move this Court fg
of the Order so the parties can confer about a possible protective order and, if necessary,
motion practice.
1. ARGUMENT AND AUTHORITIES
This Court has both the express authority and an inherent authority to stay angeeNen.
Const. art. VI, sec. 6(1); NRS 1.210; addlverson v. Hardcast|el23 Nev. 245, 270, 163 P.3d 4
446 (2007).

In addition, the guidelines promulgated by NRAP 8(c) provide a framework for this Cg

consider a stay. NRAP 8(c) requires the Court to assess four factors when considering whethg

a stay:(1) whether the object of the motion or will be defeated if the request for a stay is de

briefing
r a stay

engage ir

P8,

burt to
er to grant

nied; (2)

whether the moving party will suffer irreparable or serious injury if the stay is denied; (3) whether the

non-moving will suffer irreparable or serious injury if the stay is granted; and (4) whether the
party is likely to prevail on the merits.

Here, all four factors tipharply in favor of this Court staying the Order until John Doe’s
Motion for Protective Order is adjudicated.

First, disclosure of John Doe’s identity would defeat his intended request for protection. Jq
Doe has a First Amendment right to engage in anonymous political coBeecte.g.N.A.A.C.P. v
Alabama ex rel Pattersor357 U.S. 449, 462 (1958) (“[Clompelled disclosure of affiliation with
groups engaged in advocacy may constitute as effective a restraint on freedom of association

forms ofgovernmental action™); Talley v. California 362 U.S. 60 (1960) (holding that a Los Ange

21
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ordinance requiring that all handbills identify the person who published or distributed the
overbroad and in violation of the First Amendment freedoms of speech and blastyre v. Ohid
Elections Comm’n, 514 U.S. 334 (1995) (holding that an Ohio statute prohibiting anony
campaign literature violated the Free Speech Clause of the First Amendment). Without a sta
Court’s Order, the Order may impinge upon those important First Amendment rights.

Second as the Court has already acknowledged in Footnote 3 of its Order, disclosure
Doe’s identity would be irreparable injury. This is especially true given John Doe’s constitutional right
to anonymously engage in political activity. Were the Court to deny this request for a stay a
the Investigator Defendants to disclose John Doe’s identity, he would suffer irreparable injury. Seg
Klein v. City of San Clementé84 F.3d 1196, 12608 (9th Cir. 2009)“Both this court and th
Supreme Court have repeatedly held that ‘[t]he loss of First Amendment freedoms, for even minimal
periods of time, unquestionably constitutes irreparable injury.”) (citations omitted; alteration
original).

Third , Plaintiffs suffer no injury, let alone irreparable injury. John Doe has appeared
case, has answered, and is prepared to participate in the litigation. Plaintiffs have an attorne
with processFrankly, the Court’s Order may very well be moot.

Fourth, John Doe is likely to prevail on the merits of this case. The Court has 3
dismissed several claims against Defendant McNeely, and as shown by John Doe’s Motion for
Summary Judgment, the remaining claims are likewise meritless.

111

111

111

111
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IV.  CONCLUSION

In short, for the reasons detailed above, the Court should stay its May 4, 2023 order for
of at least 30 days to allow the parties to confer about a possible protective order or, in the ¢
parties cannot reach an agreement, to allow for sufficient time for the adjudication of a moti

protective order.

DATED: May 9, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain th

Security Number of any person.
DATED: May 9, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
ALINA M. SHELL
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys foDefendant John Do«
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdd

and that on May 5, 2023, | electronically filed the foregoing with the Clerk of the Court by us

e-flex filing system which served all parties of record electronically.

/s/ Allie Villarreal

An Employee of Armstrong Teasdale LLP
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EXHIBIT LIST

EX. No. Description No. Pages
A Email exchange between Counsel 4
B Declaration of Jeffrey F. Barr, Esq. 2

*Number of Pages Does Not Include the Divider Page that Marks the Exhibit Number at the ]

the page.
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EXHIBIT A~

EXHIBIT A
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EXHIBIT B
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DECLARATION OF JEFFREY F. BARR

I, Jeffrey F. Barr, hereby declare:

1. | am an attorney with the law firm of Armstrong Teasdale, LLP, and am coung
Defendant John Doe in this matter. | have personal knowledge of the facts set forth herein, ¢
to those matters set forth based upon information and belief, and as to those matters, | beliey
be true and correct. If called to testify, | could and would truthfully testify as to the facts sq
herein.

2. On May 4, 2023, | learned that this Court had entered an Order directing Defg
David McNeely and 5 Alpha Industries to comply with subpoenas requiring the disclosure
identity of the person that hired them to surveil Plaintiffs.

3. That person is my client, John Doe.

4. On May 5, 2023, John Doe answered the Plaintiffs’ Amended Complaint. John Doe
also filed a motion seeking summary judgment on all of Plaintiffs’ claims.

5. Immediately after appearing in this matter on May 5, 2023, we contacted
Hosmer-Henner, counsel for Plaintiffs, by telephone and email. In our communications wj
Hosmer-Henner, we requested a meeting as soon as possible to discuss the subpoenas an
protective order. A true and correct copy of the email communications with Mr. Hosmer-Heg
attached hereto &xhibit A .

6. Mr. Hosmer-Henner did not respond to our May 5, 2023 request until May 8, 2(
his response, Mr. Hosmer-Henner stated he was not available to meet and confer until May

7. Because meeting and conferring with Mr. Hosmer-Henner on May 10 would not
enough time for John Doe to seek an order of protection from the Court prior to the May 12 con
deadline, I suggested either staying the Court’s Order for a brief period of time while the parties
worked out the terms of a protective order. | alternatively requested the opportunity to meet ar

with any one of Plaintiffs’ other attorneys.
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)23. In
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d confer

8. Rather than agreeing to either stay the order and make another attorney avajlable to

meet and confer, Mr. Hosmer-Hennesponded by fishing for discovery, asking “When was your

client first aware of the subpoena? Or alternately, when was your client first aware of the Di
32
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Commissioner’s Recommendation?”’

9. When | declined to answer these questions, Mr. Hosmer-Henner stated
unwilling to meet and confer prior to May 10, and concluded by statihgou choose to proces
with motion practice requiring an expedited response from us, we would require answer;
guestions below as otherwise your client appears to have intentionally delayed in order to get
at the applé.

10.  John Doe seeka stay of the Court’s Order so that the parties can discuss a possible
protective order which would maintain John Doe’s anonymity while allowing Plaintiffs to conduct
any necessary discovery. In the event the parties cannot reach an agreement, John Doe
motion for a protective order.

| declare under the penalty of perjury that the foregoing is true and correct.

[s/ Jeffrey F. Barr
Jeffrey F. Barr
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JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV2-0201¢
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.
DAVID MCNEELY, an individual, 5 ALPHA

INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES$ 1
through X, inclusive,

Defendants

EX PARTE APPLICATION FOR ORDER SHORTENING TIME

John Doe, by and through counsel, Jeffrey F. Barr Esq., of Armstrong Teasdale, LLP
moves this Court for an ex parte order shortening the time for Plaintiffs, and any other party,
response to the motion for Stay and Protective Order. The motion is made in good faith aj
upon the Memorandum of Points and Authorities, the Declaration of Jeffery F. Barr, Esq, in
of the Ex Parte Motion for Shortening Time (“Barr Decl.”), and any and all papers, pleadings a
records on file herein.

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

On May 5, 2023, John Doe filed an Answer to Amended Complaint and Motion for Sul
Judgment.SeeBarr Decl., 1 4. On May 5, 2023, immediately after appearing in this matter, c

for John Doe contacted counsel for Plaintiffs via telephone and email to request a m%%t and
1
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quickly as possible to discuss the subpoenas and a possible protective order. [Barr Decl., 15

at Exhibit

A; see alscExhibit B.] Counsel for Plaintiffs did not respond until May 8, 2023 and stated that he

would not be available to meet until May 10, 2628 mere 2 days prior to the May 12 complia
deadline.

Because of the impending May 12 deadline, and because the revefdtihn Doe’s identity
implicates serious First Amendment concerns, counsel for John Doe requested that Plaintiffs’ counsel
make himself or one of the other three attorneys on this matter available sooner than May 1(

and confer. [Barr Decl., 1 7Rather than agreeing to this reasonable request, Plaintiffs’ counsel

responded by fishing for discovery, asking “When was your client first aware of the subpoenaj

alternately, when was your client first aware of the Discovery Commissioner’s Recommendation?
[Decl., 1 8;see alsdexhibit B.] When John Doe’s counsel did not answer these questions, counsel for
Plaintiffs refused to meet prior to May 10, and accused John Doe of intentional delay. [Destel
alsoExhibit B.]

. LEGAL DISCUSSION

WDCR 11(3) provides that, “[flor good cause shown, the judge who is to try the case, or
judge is not in the courthouse during regular judicial hours, the chief jutgemake an ex part
order shortening time upon a satisfactory showing to the judge that a good faith effort has
made to notify the opposing counsel of the motibrAs detailed aboveZounsel has reached out
Plaintiffs’ counsel to resolve this matter before bringing this ex parte motion before the Court,
however, Platiffs’ have rejected John Doe’s requests.

An order shortening time is necessary in this case because John Doe is in an untenabl
due to Plaintiffs’ refusal to meet and confer in a timely fashion prior to the May 12 compliance
deadline. Under this Court’s rules, John Doe cannot move the Court for an order of protection without
first meeting and conferring with counsel for Plaintiffs, but counsel for Plaintiffs will not mee
confer sufficiently in advance of the May 12 compliance deadline so that John Doe can m

Court for an order of protection with enough time for briefing and consideration by this Court

nce

D to meet

19;

if the
e
been

to

e position

bt and
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. Thus,

Plaintiffs have forced John Doe to move this Court for a stay of the Order so the parties can confer

about a possible protective order and, if necessary, engage in motion practice.

35
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1. CONCLUSION
Accordingly, as set forth in WDCR 11(3), good cause exists to shorten the time to res

the Motion for Stay.
AFFIRMATION

(Pursuant to NRS 239B.030)
The undersigned does hereby affirm that the preceding document filed in the above re

matter does not contain the social security number of any person.

DATED: May 9, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Dc

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain th

Security Number of any person.

DATED: May 9, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
ALINA M. SHELL
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys foDefendant John Do«
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdalg

and that on May 9, 2023, | electronically filed the foregoing with the Clerk of the Court by usi

e-flex filing system which served all parties of record electronically.

/s/ Allie Villarreal

An Employee of Armstrong Teasdale LLP
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EXHIBIT LIST
Ex. No. Description No. Pages
A Email exchange between Counsel 4
B Declaration of Jeffrey F. Barr, Esq. 2
C Proposed Order Shortening Time 2

*Number of Pages Does Not Include the Divider Page that Marks the Exhibit Number at the ]

the page.
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EXHIBIT A

EXHIBIT A
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EXHIBIT B
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DECLARATION OF JEFFREY F. BARR

I, Jeffrey F. Barr, hereby declare:

1. | am an attorney with the law firm of Armstrong Teasdale, LLP, and am coung
Defendant John Doe in this matter. | have personal knowledge of the facts set forth herein, ¢
to those matters set forth based upon information and belief, and as to those matters, | beliey
be true and correct. If called to testify, | could and would truthfully testify as to the facts sq
herein.

2. On May 4, 2023, | learned that this Court had entered an Order directing Defg
David McNeely and 5 Alpha Industries to comply with subpoenas requiring the disclosure
identity of the person that hired them to surveil Plaintiffs.

3. That person is my client, John Doe.

4. On May 5, 2023, John Doe answered the Plaintiffs’ Amended Complaint. John Doe
also filed a motion seeking summary judgment on all of Plaintiffs’ claims.

5. Immediately after appearing in this matter on May 5, 2023, we contacted
Hosmer-Henner, counsel for Plaintiffs, by telephone and email. In our communications wj
Hosmer-Henner, we requested a meeting as soon as possible to discuss the subpoenas an
protective order. A true and correct copy of the email communications with Mr. Hosmer-Heg
attached hereto &xhibit A .

6. Mr. Hosmer-Henner did not respond to our May 5, 2023 request until May 8, 2(
his response, Mr. Hosmer-Henner stated he was not available to meet and confer until May

7. Because meeting and conferring with Mr. Hosmer-Henner on May 10 would not
enough time for John Doe to seek an order of protection from the Court prior to the May 12 con
deadline, I suggested either staying the Court’s Order for a brief period of time while the parties
worked out the terms of a protective order. | alternatively requested the opportunity to meet ar

with any one of Plaintiffs’ other attorneys.
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8. Rather than agreeing to either stay the order and make another attorney avajlable to

meet and confer, Mr. Hosmer-Hennesponded by fishing for discovery, asking “When was your

client first aware of the subpoena? Or alternately, when was your client first aware of the Di
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Commissioner’s Recommendation?”’

9. When | declined to answer these questions, Mr. Hosmer-Henner stated
unwilling to meet and confer prior to May 10, and concluded by statihgou choose to proces
with motion practice requiring an expedited response from us, we would require answer;
guestions below as otherwise your client appears to have intentionally delayed in order to get
at the applé.

10.  John Doe seeka stay of the Court’s Order so that the parties can discuss a possible
protective order which would maintain John Doe’s anonymity while allowing Plaintiffs to conduct
any necessary discovery. In the event the parties cannot reach an agreement, John Doe
motion for a protective order.

| declare under the penalty of perjury that the foregoing is true and correct.

[s/ Jeffrey F. Barr
Jeffrey F. Barr
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1675

JEFFREY F. BARR., ESQ.
Nevada Bar No. 7269

Alina M. Shell, ESQ.

Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorney for Defendant John Doe
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual
Case No. CV22-02015
Plaintiffs,

VS. Dept No. 15

N N N N N N

DAVID MCNEELY, an individual, 5 ALPHA )
INDUSTRIES, LLC, a Nevada limiteliability )
company, and DOES 1 through X and ROE)
through X, inclusive,

Defendants.

N N N

EX PARTE ORDER SHORTENING TIME

Based upon the Ex Parte Motion for Order Shortening Time, and good cause appearir
IT IS HEREBY ORDERED thatJohn Doe’s Ex Parte Motion for Order Shortening Time
granted and that Plaintiffs, or any other party to this action, shall file their respective response

ex parte motion no later thavlay 10, 2023, at 5:00 p.m.

IT IS FURTHER ORDERED that John Doe shall file his reply no later thiglay 11, 2@3,

at 5:00 p.m.
11/
11

111
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IT IS HEREBY FURTHER ORDERED that a hearing on the motion shall be held on
, 2023, at .m.

DATED: May 9, 202

DISCTRICT COURT JUDG
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Here, Defendant John Doe asks this Court to order Plaintiffs to respond
immediately so the motion for stay can be adjudicated before May 12, 2023. Itis
regrettable that Defendant John Doe’s “serious First Amendment concerns” were not
presented in time for a thorough review. But this Court cannot allow the mere filing of
a motion for a stay to accomplish the stay itself. A stay may only be granted by order
after all parties have been heard. This Court cannot adjudicate Defendant John Doe’s

motion for a stay when the motion is presented on the eve of Mr. McNeely’s production
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JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV2-0201¢
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.
DAVID MCNEELY, an individual, 5 ALPHA

INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES$ 1
through X, inclusive,

Defendants

EX PARTE APPLICATION FOR ORDER SHORTENING TIME

John Doe, by and through counsel, Jeffrey F. Barr Esq., of Armstrong Teasdale, LLP
moves this Court for an ex parte order shortening the time for Plaintiffs, and any other party,
response to the motion for Stay and Protective Order. The motion is made in good faith aj
upon the Memorandum of Points and Authorities, the Declaration of Jeffery F. Barr, Esq, in
of the Ex Parte Motion for Shortening Time (“Barr Decl.”), and any and all papers, pleadings a
records on file herein.

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

On May 5, 2023, John Doe filed an Answer to Amended Complaint and Motion for Sul
Judgment.SeeBarr Decl., 1 4. On May 5, 2023, immediately after appearing in this matter, c

for John Doe contacted counsel for Plaintiffs via telephone and email to request a meet and
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quickly as possible to discuss the subpoenas and a possible protective order. [Barr Decl., 15

at Exhibit

A; see alscExhibit B.] Counsel for Plaintiffs did not respond until May 8, 2023 and stated that he

would not be available to meet until May 10, 2628 mere 2 days prior to the May 12 complia
deadline.

Because of the impending May 12 deadline, and because the revefdtihn Doe’s identity
implicates serious First Amendment concerns, counsel for John Doe requested that Plaintiffs’ counsel
make himself or one of the other three attorneys on this matter available sooner than May 1(

and confer. [Barr Decl., 1 7Rather than agreeing to this reasonable request, Plaintiffs’ counsel

responded by fishing for discovery, asking “When was your client first aware of the subpoenaj

alternately, when was your client first aware of the Discovery Commissioner’s Recommendation?
[Decl., 1 8;see alsdexhibit B.] When John Doe’s counsel did not answer these questions, counsel for
Plaintiffs refused to meet prior to May 10, and accused John Doe of intentional delay. [Destel
alsoExhibit B.]

. LEGAL DISCUSSION

WDCR 11(3) provides that, “[flor good cause shown, the judge who is to try the case, or
judge is not in the courthouse during regular judicial hours, the chief jutgemake an ex part
order shortening time upon a satisfactory showing to the judge that a good faith effort has
made to notify the opposing counsel of the motibrAs detailed aboveZounsel has reached out
Plaintiffs’ counsel to resolve this matter before bringing this ex parte motion before the Court,
however, Platiffs’ have rejected John Doe’s requests.

An order shortening time is necessary in this case because John Doe is in an untenabl
due to Plaintiffs’ refusal to meet and confer in a timely fashion prior to the May 12 compliance
deadline. Under this Court’s rules, John Doe cannot move the Court for an order of protection witho
first meeting and conferring with counsel for Plaintiffs, but counsel for Plaintiffs will not mee
confer sufficiently in advance of the May 12 compliance deadline so that John Doe can m

Court for an order of protection with enough time for briefing and consideration by this Court

nce

D to meet
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if the
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e position
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Thus,

Plaintiffs have forced John Doe to move this Court for a stay of the Order so the parties can confer

about a possible protective order and, if necessary, engage in motion practice.

2
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1. CONCLUSION
Accordingly, as set forth in WDCR 11(3), good cause exists to shorten the time to res|

the Motion for Stay.
AFFIRMATION

(Pursuant to NRS 239B.030)
The undersigned does hereby affirm that the preceding document filed in the above re

matter does not contain the social security number of any person.

DATED: May 10, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Dc

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain th

Security Number of any person.

DATED: May 10, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
ALINA M. SHELL
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys foDefendant John Do«

pond to
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdalg
and that on May 10, 2023, | electronically filed the foregoing with the Clerk of the Court by us

the e-flex filing system which served all parties of record electronically.

[s/ Allie Villarreal
An Employee of Armstrong Teasdale LLP

LLP

ing



© 00 N oo o B~ wWw N P

N RN DN N NN NN DN R R R R R R R R R
0o N o O~ W N RBP O © 0 N O o M W N R O

EXHIBIT LIST
Ex. No. Description No. Pages
A Email exchange between Counsel 4
B Declaration of Jeffrey F. Barr, Esq. 2
C Proposed Order Shortening Time 2

*Number of Pages Does Not Include the Divider Page that Marks the Exhibit Number at the ]

the page.
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DECLARATION OF JEFFREY F. BARR

I, Jeffrey F. Barr, hereby declare:

1. | am an attorney with the law firm of Armstrong Teasdale, LLP, and am coung
Defendant John Doe in this matter. | have personal knowledge of the facts set forth herein, ¢
to those matters set forth based upon information and belief, and as to those matters, | beliey
be true and correct. If called to testify, | could and would truthfully testify as to the facts sq
herein.

2. On May 4, 2023, | learned that this Court had entered an Order directing Defg
David McNeely and 5 Alpha Industries to comply with subpoenas requiring the disclosure
identity of the person that hired them to surveil Plaintiffs.

3. That person is my client, John Doe.

4. On May 5, 2023, John Doe answered the Plaintiffs’ Amended Complaint. John Doe
also filed a motion seeking summary judgment on all of Plaintiffs’ claims.

5. Immediately after appearing in this matter on May 5, 2023, we contacted
Hosmer-Henner, counsel for Plaintiffs, by telephone and email. In our communications wj
Hosmer-Henner, we requested a meeting as soon as possible to discuss the subpoenas an
protective order. A true and correct copy of the email communications with Mr. Hosmer-Heg
attached hereto &xhibit A .

6. Mr. Hosmer-Henner did not respond to our May 5, 2023 request until May 8, 2(
his response, Mr. Hosmer-Henner stated he was not available to meet and confer until May

7. Because meeting and conferring with Mr. Hosmer-Henner on May 10 would not
enough time for John Doe to seek an order of protection from the Court prior to the May 12 con
deadline, I suggested either staying the Court’s Order for a brief period of time while the parties
worked out the terms of a protective order. | alternatively requested the opportunity to meet ar

with any one of Plaintiffs’ other attorneys.
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8. Rather than agreeing to either stay the order and make another attorney avajlable to

meet and confer, Mr. Hosmer-Hennesponded by fishing for discovery, asking “When was your

client first aware of the subpoena? Or alternately, when was your client first aware of the Di
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Commissioner’s Recommendation?”’

9. When | declined to answer these questions, Mr. Hosmer-Henner stated
unwilling to meet and confer prior to May 10, and concluded by statihgou choose to proces
with motion practice requiring an expedited response from us, we would require answer;
guestions below as otherwise your client appears to have intentionally delayed in order to get
at the applé.

10.  John Doe seeka stay of the Court’s Order so that the parties can discuss a possible
protective order which would maintain John Doe’s anonymity while allowing Plaintiffs to conduct
any necessary discovery. In the event the parties cannot reach an agreement, John Doe
motion for a protective order.

| declare under the penalty of perjury that the foregoing is true and correct.

[s/ Jeffrey F. Barr
Jeffrey F. Barr
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1675

JEFFREY F. BARR., ESQ.
Nevada Bar No. 7269

Alina M. Shell, ESQ.

Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorney for Defendant John Doe
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE
HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual
Case No. CV22-02015
Plaintiffs,

VS. Dept No. 15

N N N N N N

DAVID MCNEELY, an individual, 5 ALPHA )
INDUSTRIES, LLC, a Nevada limiteliability )
company, and DOES 1 through X and ROE)
through X, inclusive,

Defendants.

N N N

EX PARTE ORDER SHORTENING TIME

Based upon the Ex Parte Motion for Order Shortening Time, and good cause appearil
IT IS HEREBY ORDERED thatJohn Doe’s Ex Parte Motion for Order Shortening Time
granted and that Plaintiffs, or any other party to this action, shall file their respective respons

ex parte motion no later than

IT IS FURTHER ORDERED that John Doe shall file his reply no later th
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IT IS HEREBY FURTHER ORDERED that a hearing on the motion shall be held on
, 2023, at .m.

DATED: May 10, 202:

DISCTRICT COURT JUDG
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JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV2-0201¢
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.
DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES$ 1
through X, inclusive,

Defendants.

DEFENDANT JOHN DOE’S RENEWED MOTION FOR STAY

R°»®»|

Defendant John Doe moved this Court for a stay on May 9, 2023, requesting that the Court

temporarily stay its May 4, 2023 Order compelling Defendants David McNeely and 5 Alpha Inqustries

(the “Investigator Defendants™) to disclose his identity by May 12, 2023. In an order issued the game

day, this Court denied the request for a stay, stating in part that it “has insufficient information to do

s0.” [May 9, 2023 Order at p. 2:12.]

Incorporating the previous motion for stay, John Doe hereby renews his Motion fqr Stay

(“Motion™) to provide the Court with additional information supporting his request for a stay
May 4 Order. This Renewed Motion is supported by the following Memorandum of Poin
Authorities and any hearing of the Court.

111

of the

ts and




© 00 N oo o B~ wWw N P

N RN DN N NN NN DN R R R R R R R R R
0o N o O~ W N RBP O © 0 N O o M W N R O

MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION

Anonymous political activity is deeply rooted in the American experience of liberty. In
unidentified colonists dumped chests of tea into Boston Harbor in a political protest. Their
overlords breathlessly huffed at the protest, outraged at the temerity of their nameless subjeq

In this case, Plaintiffs likewise huff breathlessly in outrage at the political conduct of Joh
What did John Doe do? He had the temerity to lawfully and anonymously engage a private inv
to investigate credible allegations of misconduct of Plaintiffs, his elected officials.

John Doe’s anonymous political activity is protected by the First Amendment, and disclosure
of John e’s identity in this case infringes upon his First Amendment rights. Thus, the Court shou
stay its May 4, 2023-order for a period of at least 30 days to allow the parties to confer about &
protective order or, in the event the parties cannot reach an agreement, to allow for sufficient
the adjudication of a motion for a protective order.

Il. LEGAL DISCUSSION

For the purposes of this Renewed Motion, and to avoid duplicative argument, John Dq
on the Statement of Facts, declaration, and exhibit presented in his previous Motion for Stay

This Court has both the express authority and an inherent authority to stay angeehien.
Const. art. VI, sec. 6(1); NRS 1.210; ardlverson v. Hardcast|el23 Nev. 245, 270, 163 P.3d 4
446 (2007).

In addition to this express authority, the guidelines promulgated by NRAP 8(c) prg
framework for this Court to consider a stay. NRAP 8(c) requires the Court to assess four factg
considering whether to grant a stay:(1) whether the object of the motion will be defeated if the
for a stay is denied; (2) whether the moving party will suffer irreparable or serious injury if the
denied; (3) whether the non-moving will suffer irreparable or serious injury if the stay is grant

(4) whether the moving party is likely to prevail on the merits.

1773,
British
LtS.

n Doe.

pstigator

d
possible

time for

pe relies

P8,

vide a

Drs when
request
stay is

bd; and

Here, all four factors tip sharply in favor of this Court staying the Order until the parties are

able to reach an agreement as to the terms of a stipulated protective order Johmubkie’s Motion

for Protective Order is adjudicated. Even assuming any of these factors are weaker than th
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however, the first two factors weigh heavily in favor of a skéikohn Gaming Corp. v. McCred 20
Nev. 248, 251, 89 P.3d 36, 38 (2004) (observing that the Court has previously recognizéadies
or two [NRAP 8(c)] factors are especially strong, they may counterbalance other weak’¥3

(citation omitted).

1. Disclosure ¢ John Doe’s Identity Would Defeat His Intended Request For Protection,
and He Suffer Irreparable Harm.

As discussed above, the first two NRAP 8(c) factors require the Court to consider :(1)
the object of the motion will be defeated if the request for a stay is denied; and (2) whether the
party will suffer irreparable or serious injury if the stay is denied. In this case, these first two
are woven together by a paramount constitutional issue: the right to engage in anonymous
conduct.

Anonymous patrticipation in political discourse is a venerable and important American tr
that predates even the ratification of the First Amendment. The U.S. Supreme Court has
endorsed anonymous political activity, statingnonymous pamphlets, leaflets, brochures and §
books have played an important role in the progress of maiikiralley v. California 362 U.S. 60
64-65 (1960).The Supreme Court further held “Persecuted groups and sects from time to
throughout history have been able to criticize oppressive practices and laws either anonymou
at all. Even the Federalist Papers, written in favor of the adoption of our Constitution, were pt
under fictitious names. It is plain that anonymity has sometimes been assumed for tf
constructive purposes.” Id.

Time and again, the United States Supreme Court has affirmed that the First Amg
protects anonymous political activiti.A.A.C.P. v. Alabama ex rel Patters@b7 U.S. 449, 46
(1958) (“[Clompelled disclosure of affiliation with groups engaged in advocacy may constit
effective a restraint on freedom of association as [other] forms of governmental action”); Talley v.
California, 362 U.S. 60 (1960) (holding that a Los Angeles ordinance requiring that all hal
identify the person who published or distributed them was overbroad and in violation of th
Amendment freedoms of speech and prédgsjutyre v. Ohio Elections Comm’n, 514 U.S. 334 (1994
(holding that an Ohio statute prohibiting anonymous campaign literature violated the Free

Clause of the First Amendmentlynes v. Mayor and Council of Borough of OradéR5 U.S. 610
3
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62425 (1976) (Brennan, J., concurring in part) (“It can hardly be denied that an ordinance requ
the door-to-door campaigner to identify himself discourages free speech.

In Mcintyre the Supreme Court explained that there are two distinct reasons why for}
anonymous political speech is a serious intrusion on First Amendment \FatseS[tlhe decision in
favor of anonymity may be motivated by fear of economic or official retaliation, by concern
social ostracism, or merely by a desire to preserve as much sfppiveacy as possible.” Mclntyre,
514 at 342. Second, “an advocate may believe her ideas will be more persuasive if her read
unaware of her identity. Anonymity thereby provides a way for a writer who may be per;s

unpopular to ensure that readers will not prejudge her message simply because they do n

ring

pidding

about

ers are

sonally

pt like its

proponent. Thus, even in the field of political rhetoric, . . . the most effective advocates have sometimes

opted for anonymity.ld. at 342-43 (citation omitted).

The Ninth Circuit has consistently followed this precedent, recognizing that “[d]epriving
individuals of this anonymity is . . . ‘a broad intrusion, discouraging truthful, accurate speech by those
unwilling to [disclose their identities] and applying regardless of the character or strength
individual’s interest in anonymity.”” Washington Initiatives Now v. Rippi2l3 F.3d 1132, 11338
(9th Cir. 2000) (quotingsm. Const. L. Found., Inc. v. Meyd20 F.3d 1092, 1103 (10th Cir. 1997
see also Am. C.L. Union of Nevada v. Hel&f8 F.3d 979 (9th Cir. 2004) (holding that a NeV
statute requiring certain groups or entities publishing material or information relating to an 4
candidate or any question on a ballot to reveahames and addresses of the publication’s sponsors
on the publication was overbroad and facially unconstitutional).

John Doe’s anonymous activity here is entitled to First Amendment protection. A core

component of political expression is the right to know whether public officials tasked with ry

1 of an

);
ada

slection

Inning

the government and protecting the interests of citizens have engaged in conduct which wauld raise

guestions about their suitability for office or possible criminal condCictClark Cnty. Sch. Dist.
Las Vegas Rev.-J134 Nev. 700, 429 P.3d 313 (201@)nding that the public’s interest in
transparency regarding alleged issues with an elected school board trustee outweighed
personal privacy interests of teachers who had complained about trustee).

As stated in John Doe’s Motion for Summary Judgment, on or about March 13, 2022, he

4
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received credible information that both Schieve and Hartung each had engaged in conduct th
would raise serious questions about whether they were suitable to hold elected office. John
wanted to quietly and confidentially determine whether the information was accurate so that, i
the allegations were true, the general public could learn about the conduct of the people they
And because John Doe wanted to ensure the information was obtained legally, he retained th

of the Investigator Defendants to assist in gathering information.

at, if true,
Doe thus
f indeed

elected.

B Services

This sort of political activity is not without precedent in Nevada. The most notable example of

private investigation of an elected official leading to the discovery of information of public interest in

the case of disgraced Clark County Commissioner Lynette Boggs-McDonald. In 2006,

McDonald ran for re-election. Two local organizatieathie Culinary Union and the Las Vegas Po

Boggs-

ice

Protective Associatier-hired a private investigator who surveilled the movements of Boggs-

McDonald and her children for six weeks and determined that her legal residence was outsi
commission district. This violated Nevada law. [See Exhibit A.]
investigator’s detailed surveillance, the public learned about Bogg®cDonald’s criminal conduct—
as did the Clark County District Attorney, who subsequently indicted Boggs-McDonald. She

re-elected, and eventually pleaded guity to a gross misdemeanSee

https://lasvegassun.com/news/2009/jan/13/deal-willlet-boggs-avoid-trial-probabfastlaAccessgd

May 5, 2023}

Moreover, John Doe’s concerns about alleged malfeasance by Reno-area elected officials
not unfounded. In March 2023, the Nevada Commission on Ethics found that Reno City Cou
Devon Reese should have abstained from voting on contract negotiations with two bargainin
that had a business relationship with his empléydust a month prior to that, the Commission fi
former Reno City Councilwoman Neoma Jardon $3,000.00 after she violated the one-yearn

offer period required by NRS 281A.550(5) when she accepted a position with a company that

He of her

As a result of the private

vas not

S
ncilman
J groups
nhed
cooling

provides

1 John Doe asks the Court to take judicial notice of the facts of the Boggs-McDonald affair and the

subsequent ethics investigations of Washoe County officials pursuant to NRS 47.130.

2 nttps://thenevadaindependent.com/article/ethics-commission-reno-councilman-failed-to-dis
conflict-before-union-contract-voigast accessed May 5, 2023).
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services to the City of Reno less than a year after resigning from the Council i 2022.

Thus, John Doe had and has a strong interest in discovering and informing the publ
possible malfeasance. In short, John Doe has a First Amendment right to anonymously in
elected officials. Absent the entry of a stay, this First Amendment right would be irreparably da

Other courts faced with similar requests to unmask an anonymous defendant engagsq
speech activities have recognized the irreparable damage that could be caused by using
process to compel identification of an anonymous speaker.

A leading example is the decisionHiighfields Cap. Mgmt., L.P. v. Do8&85 F. Supp. 2d 96
(N.D. Cal. 2005). In that case, Highfields, an investment fund management firm, obtained a s
requiring the host of an internet message board to reveal the identity of an anonymous defen
had posted parodic messages critical of Highfididisat 972. The anonymous defendant move
guash the subpoenal.

In granting the motion to quash, the court emphasized the First Amendment interg
policiesraised by the defendant “are of considerable potential significance. Indeed, they are rooted |
the First Amendment to the Constitution of the United States. What defendant seeks to protec
his motion to quash is the right to express most effectively and anonymously, without fear of ex
adverse consequences, his views about matters in which many other members of the ¢
interested.” Id. at 974-75. TheHighfields court also found that enforcing a subpoena to unma;
anonymous defendant “poses a real threat to chill protected comment on matters of interest to the
public.” Id. at 980.

So too here. John Doe seeks to preserve his right to engage in anonymous political ex
including the right to anonymously investigate claims of misconduct by elected public of
Enforcing the subpoena would irreparably damage that right and would chill protecte
Amendment conduct.

In sum, the first two NRAP 8(c) factors strongly weigh in favor of staying the May 4 O
111
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3 https://www.kolotv.com/2023/02/10/former-council-member-jardon-fined-3000-ethics-violation/

(last accessed May 5, 2023).
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2. Plaintiffs Will Not Be Injured by a Stay.

Plaintiffs’ intent in moving to compel the Investigator Defendants to identify their client was
to bring John Doe into the case. That has now happened. John Doe has appeared and answ
prepared to participate in litigation, and Plaintiffs have an attorney to serve with process.
words, the purpose of their motion to compel is now moot. Plaintiffs therefore suffer no inj{
alone irreparable injury.

3. John Doe is Likely to Prevail on the Merits.

John Doe is likely to prevail on the merits of this case. The Court has already dismisse(
claims against Defendant McNeely, and as shown by John Doe’s Motion for Summary Judgment, the
remaining claims are likewise meritless.

Il. CONCLUSION

In short, for the reasons detailed above, the Court should stay its May 4, 2023-order for
of at least 30 days to allow the parties to confer about a possible protective order or, in the §
parties cannot reach an agreement, to allow for sufficient time for the adjudication of a moti

protective order.

DATED: May 10, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Dc
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain tf

Security Number of any person.
DATED: May 10, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
ALINA M. SHELL
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe

1e Social
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdd
and that on May 10, 2023, | electronically filed the foregoing with the Clerk of the Court by us

e-flex filing system which served all parties of record electronically.

[s/ Allie Villarreal
An Employee of Armstrong Teasdale LLP
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EXHIBIT LIST

EX. No. Description No. Pages
A Email exchange between Counsel 4
B Declaration of Jeffrey F. Barr, Esq. 2
C Las Vegas Review Journal ArticleLynette Boggs 4

*Number of Pages Does Not Include the Divider Page that Marks the Exhibit Number at the ]
the page.
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DECLARATION OF JEFFREY F. BARR

I, Jeffrey F. Barr, hereby declare:

1. | am an attorney with the law firm of Armstrong Teasdale, LLP, and am coung
Defendant John Doe in this matter. | have personal knowledge of the facts set forth herein, ¢
to those matters set forth based upon information and belief, and as to those matters, | beliey
be true and correct. If called to testify, | could and would truthfully testify as to the facts sq
herein.

2. On May 4, 2023, | learned that this Court had entered an Order directing Defg
David McNeely and 5 Alpha Industries to comply with subpoenas requiring the disclosure
identity of the person that hired them to surveil Plaintiffs.

3. That person is my client, John Doe.

4. On May 5, 2023, John Doe answered the Plaintiffs’ Amended Complaint. John Doe
also filed a motion seeking summary judgment on all of Plaintiffs’ claims.

5. Immediately after appearing in this matter on May 5, 2023, we contacted
Hosmer-Henner, counsel for Plaintiffs, by telephone and email. In our communications wj
Hosmer-Henner, we requested a meeting as soon as possible to discuss the subpoenas an
protective order. A true and correct copy of the email communications with Mr. Hosmer-Heg
attached hereto &xhibit A .

6. Mr. Hosmer-Henner did not respond to our May 5, 2023 request until May 8, 2(
his response, Mr. Hosmer-Henner stated he was not available to meet and confer until May

7. Because meeting and conferring with Mr. Hosmer-Henner on May 10 would not
enough time for John Doe to seek an order of protection from the Court prior to the May 12 con
deadline, I suggested either staying the Court’s Order for a brief period of time while the parties
worked out the terms of a protective order. | alternatively requested the opportunity to meet ar

with any one of Plaintiffs’ other attorneys.
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8. Rather than agreeing to either stay the order and make another attorney avajlable to

meet and confer, Mr. Hosmer-Hennesponded by fishing for discovery, asking “When was your

client first aware of the subpoena? Or alternately, when was your client first aware of the Di

scovery
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Commissioner’s Recommendation?”’

9. When | declined to answer these questions, Mr. Hosmer-Henner stated
unwilling to meet and confer prior to May 10, and concluded by statihgou choose to proces
with motion practice requiring an expedited response from us, we would require answer;
guestions below as otherwise your client appears to have intentionally delayed in order to get
at the applé.

10.  John Doe seeka stay of the Court’s Order so that the parties can discuss a possible
protective order which would maintain John Doe’s anonymity while allowing Plaintiffs to conduct
any necessary discovery. In the event the parties cannot reach an agreement, John Doe
motion for a protective order.

| declare under the penalty of perjury that the foregoing is true and correct.

[s/ Jeffrey F. Barr
Jeffrey F. Barr
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EXHIBIT C™

EXRHIBIT C



Lynette Boggs moves on after political, legal ups and downs

April 16, 2012 - 1259 am f v

€]

Don't miss the big stories. Like us on Facebook.

Las Vegas is considered a place for second chances, but for Lynette Boggs, her second-
chance city turned out to be San Antonio.

The former Las Vegas city councilwoman and county commissioner moved to Texas in
2008. That was two years after a surveillance video of her in a pink bathrobe hauling
out trash and picking up the newspaper outside a home that wasn’t in her district lost
her a seat on the county commission.

Her downfall was caused by two things — she and her husband lived beyond their
means, and she crossed Culinary Union Local 226 and the Las Vegas Police Protective
Association. The culinary loathed her ties to Station Casinos. The police union feared
she would oppose raises.

In a rebound, Boggs graduates May 19 from St. Mary’s University School of Law in San
Antonio.

On her blog at www.lynetteboggs.com, she asks for donations for her graduation gift,
money to support her this summer while she studies for the Texas Bar exam in July.

She promises to write about various subjects including “faith, family, politics,
entertainment, travel, literature, sports and even knitting.”

Blogger Boggs detailed the demolition of her political career, although she blames
others, taking no responsibility for her own misdeeds.

Boggs was a young black politician, an outstanding speaker with promise. She came
from a military family, was Miss Oregon 1989 and was embraced by Republicans as a
rising star.



“Ireceived my life’s calling at the age of 12 when I won my first election to the office of
vice president of my junior high student body at the American school in Wuerzburg,
Germany. I knew as a young girl, without a doubt, that I was called to be a public
servant,” she blogged.

Her political career began in 1998 when she ran as a Democrat for the Assembly but
lost. She became a Republican and was appointed to a seat on the Las Vegas City
Council in 1999. In 2002, she ran for Congress and lost, and in 2004 was appointed to
the Clark County Commission.

During her 2006 commission race, the police and culinary unions hired a private
detective to prove she wasn’t living in her district. The former journalist said she lost
the election “because of the negative news coverage of the allegations.”

In 2007, she was indicted on four felony charges involving whether she lied on election
documents and improperly used campaign donations. In 2009, she pleaded no contest
to filing a false statement regarding her residency. Unlike a felony, the misdemeanor
plea meant she could go to law school.

When she was arrested, processed and ‘“handcuffed inside the county jail I had an
encounter with God to remind me that every world changer I had ever admired — King,
Gandhi, Bhutto, Mandela, the Apostle Paul and Jesus, especially, came to mind — all
had suffered similar humiliations at the hands of their political enemies.”

Boggs’ problem was that she ran with rich people and thought she should share the
good life they had — without being able to pay for it. And she lied.

She lied about the nature of a plane trip to a game at her alma mater Notre Dame and
didn’t disclose it as a gift. Later she claimed it was an in-kind campaign contribution.

Her Summerlin home went into foreclosure in 2004, and she claimed it was a bank
mistake because she had been paying the mortgage. Her husband confirmed that was
untrue. (She was known then as Lynette Boggs McDonald, but after they divorced, she
returned to Boggs.)

Continuing her pattern of deceit, she covered up having a “rental” home in her
commission district by paying “rent,” then taking the check back. You get the drift.

Perhaps she has turned her life around and will use her legal education to help others.



Or perhaps Lynette Boggs is still living large and lying.

Jane Ann Morrison’s column appears Monday, Thursday and Saturday. Email her at
Jane@reviewjournal.com or call her at 702-383-0275. She also blogs at
lvrj.com/blogs/Morrison.

More stories for you

Henderson opens 70th park in honor of late director

Body found on UNR campus, police say

Shootings leave 4 dead in small town in southern Georgia

Rabid bat ‘behaving strangely’ bites woman at Death Valley



‘A hidden gem”: UNLV will expand preschool with $10M donation

Golden Knights announce new local TV partner — WATCH LIVE
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