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where Petitioner’s Appendix left off, specifically starting at page 244.
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Page 3
RENO, NEVADA, MONDAY, MAY 1, 2023; 1:30 P.M

---000- - -

THE COURT: This is Cv22-02015, it's captioned
as Hillary Shieve versus David MNeely and ot hers.
Joining Ms. Shieve as plaintiff is M. Hartung. 1In a
nmonment, counsel, | would |like you to make your
appear ances.

|'mrequired by Suprene Court Rule to comment
upon the various nedia requests that have been tendered
to the court through |ast week and | believe even until
t hi s norni ng.

| begin by reference to Suprene Court Rule 2,
a series of rules beginning with Rule 229 but | focus
upon rule 230. | acknow edge that there is a
presunption of access to all court proceedi ngs, however,
t hat access nust be balanced with the dignity that we
enjoy wthin this branch of government. |I'mrequired to
make specific findings on the record, particularized
findings as described by rule on the record. The
clerk's mnute order will constitute this court's
witten formafter the oral pronouncenent.

| wish to share ny inclinations and then |'|

invite counsel if they want to be heard on the presence

Litigation Services | 800-330-1112

www. | i tigationservices.com| The LIT G oup 079F
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1 of media. | amto consider the follow ng factors uﬁ%%? .

2 Rule 230, Subparagraph 2(a) "The inpact of coverage upon

3 the right of any party to a fair trial". | don't

4 Dbelieve that is relevant and is so conpelling in this

5 hearing. This is not trial. There will be no jurors or

6 wtnesses. It islimted in scope to 60 mnutes. It is

7 not a nulti-day event, and | perceived no inpact upon

8 the right to fairness.

9 Subpar agraph (b) "lnmpact upon rights to

10 privacy", which | pause with the irony a little bit

11  because the issues are grounded in privacy interests.

12 But again, there is no party or witness that woul d be

13 i npacted by the presence of nedia. Simlarly, | do find

14 that there's an inpact upon safety and well being of any

15 party, wtness, juror or attorney.

16 And finally, under Subparagraph (d) | do not

17 find that the presence of nedia would be a distracting

18 presence, that it would sonehow i nfl uence the proceedi ng

19 or dimnish the dignity of the proceedings. There is a

20 preference in the rule for cooling nedia caneras if this

21 were not a 60-mnute oral argunents on objection to the

22  discovery conm ssioner's recomendation and instead with

23 a multi-day event, | would enforce the cooling

24 requirenent. | didn't think it was necessary here. It
Litigation Services | 800-330-1112
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__ Page 5
is inportant under the code of conduct that | nanage the

order, the decorum the dignity of these proceedi ngs.

Wil e allow ng public access to strike that
bal ance, | wll require that nedia remain in place
during the entire argunents. |'mnot going to have
equi prent novi ng back and forth while counsel are
speaking or while the court is speaking.

Also, | wll not allow any contenporaneous
oral summaries or commentary upon what's happeni ng.
Shoul d the nedia wi sh to take contenporaneous notes
beyond the caneras they'll do so in witing. And |'ve
instructed Deputy G ovatt to sonmehow manage the
appearance of all nedia nenbers so that they appear
consistent with Rule 236 in an appearance keeping the
di gnity of proceedings.

Counsel, do you w sh to make any record on the
presence of nedia beginning with the objecting party who
is the defense in the underlying dispute?

MR GORMLEY: Thank you, your Honor. Ryan
Gorm ey here for the defendant, David McNeely and 5
Al pha Industries. W have no objection to the nedia
presence here. | would just remark for the record maybe
in the future there could be hearings or proceedi ngs

where maybe we woul d have an objection under district

Litigation Services | 800-330-1112

www. | i tigationservices.com| The LIT G oup 079F
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court rules, but for today |I thought it nmade sense.

Pa?e §]

only hope not to pursue with these try |egal issues but

ot her than that.

THE COURT: | agree with you, counsel, if

there were any durational evidence based proceeding in

whi ch there woul d be other rights inpacted | would
convene a conversation with counsel in advance.

MR GORMLEY: (kay.

THE COURT: And we could jointly manage t
public's right to access with your rights as trial
participants --

MR GORMLEY: Very well.

THE COURT: -- so that | agree.

MR GORMLEY: Thank you, your Honor.

THE COURT: Plaintiff's counsel ?

he

MR. HOSMER- HENNER: Adam Hosner - Henner for the

plaintiffs. And we have no objection, your Honor.

THE COURT: All right. 1'mgoing to speak for

a nonment about relationships. | wsh to be account

on our record for all that occurs. Wthin judicial

abl e

proceedi ngs the only thing that remai ns nondi scl osed is

really the deliberative process. Wat | undertake

on ny

own through research and witing and thinking, except

for the deliberative process there should be full

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F

249



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS - 05/01/2023

© 00 N o o B~ wWw N PP

N NN NN R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

, . Page 7
di scl osure. Because the code of conduct directs that a

prime directive for the judiciary is to preserve and to
enhance the independent integrity of the judiciary.

Fromtime to tine sone cases inplicate
public's consci ousness and involve parties of sone
notoriety. | use that word neutrally. They are known
to the public. The code of judicial conduct speaks to
the relationship a judge may have with [itigants, with
W tnesses and attorneys. |'m speaking specifically of
Rule 2.11 in the duties of disqualification. The code
of conduct acknow edges that the court will interact
with people who are within its orbit.

For exanple, Gty Council man Reese is an
attorney in our community, and is trying a case, a bench
trial that is of sone significance to the parties
i nvol ved. We've been in bench trial, evidentiary
heari ngs since about Septenber. Counsel nmenber Reese
was once a forner neighbor. | have marginally
professional -- a personal relationship with him but |
don't allow that to interrupt the processing, orderly
processing of cases, so |l will rule for or against M.
Reese's clients as the facts and | aw conpel.

Last year | presided over a case during the

canpai gn invol ving a Conm ssioner Lucey, and Assessor

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
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1 Clark. | have a professional relationship with

2  Conm ssioner Lucey, is personally fond of Conm ssi oner

3 Lucey. | made a decision wherein wearing this robe that

4 | felt conpared to make. |It's possible that

5 Conm ssi oner Lucey or others would be aggrieved upon ny

6 decision, maybe even ascribed as an electro defeat to ny

7 i nvol venment, but it is ny role as judge to act w thout

8 fear of criticismor public calamty.

9 Turning to the parties in this case, | have a
10 professional De minims relationship with M. Hartung,
11 who | knew as a conmissioner. For years | was chief
12 judge of this district, he was a sitting comm ssioner,
13 and | interacted with Conm ssioner Hartung four to six
14 to eight tinmes a year probably always in a professional
15 setting involving issues of the court. To the best of
16 ny recollection, | spoke to himabout -- anong many
17 court business about his interests in photography and
18 antique clocks. 1've never been to his hone or nmet his
19 famly and neither he to mne. | will rule for or
20 agai nst Conmm ssioner Hartung, fornmer Comm ssioner
21 Hartung as the facts and | aw conpel.

22 To the best of ny recollection, | have not had

23 a personal interaction with Mayor Shieve. | mght have

24 and | just don't remenber it. | don't have any
Litigation Services | 800-330-1112

www. | i tigationservices.com| The LIT G oup 079F
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_ _ _ Page 9
recol l ection of any conversation with her, though I'm

somewhat renoved fromthe political square at the tine.

Those are the sources | wi sh to nake.
Counsel, if you have different information consult wth
your client and correct the record.

You' ve made your appearances, counsel

| have notes, as | have read and reread
Commi ssi oner Ayres' recommrendation. | have read the
statutes that are inplicated in the noving papers and by
recommendati on specifically NRS 49.325 the trade secrets
privilege statute. | can hear counsel say there is not
a privilege for private investigators. |I'mreferring
specifically to the trade secrets privilege, NRS
648. 200, enbedded within the statutes governing private
i nvestigators, and then NRS 600 al pha .030 which defines
trade secrets.

| have read decisional authority cited by
Commi ssi oner Ayres, in particular, the decision out of
| owa, Meardon, | believe, is the pronunciation. |'ve
gone to great lengths to unpack the U S. District Court
decision, which I've left on ny bench. Everyone renmain
seated and at ease, please.

U S District Court for the District of Nevada

is decision in Ringelberg it is cited by the plaintiffs

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
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1 in the conplaint, it is referenced in the noving papers.

2 Because it's unpublished there are a series of orders

3 entered in that case that | have read because the

4 premse asserted is inportant to the court in that the

5 use of GPS tracking devices on vehicles can violate

6 privacy and be tortious. | was particularly intrigued

7 by the Ringel berg decision because in the 2023

8 | egi slative session there is a proposed statute working

9 its way through the process, we can never guarantee what

10 the legislature will pass and the government will sign,

11 but it appears that AB 356 is on a faster track w thout

12 controversy to enactnent and in the legislative

13 counsel's digest of AB 356 it specifically references

14 the Ringel berg decision for the follow ng proposition

15 "United States District Court for the District of Nevada

16 has held that using a GPS tracking device to nonitor the

17 novenents of a person inplicates the tort of invasion of

18 privacy because a person has a reasonabl e expectation of

19 privacy with respect to his or her daily novenents, in a

20 nmotor vehicle." That is the LSV s summary of the

21 decision which apparently inspires a bill that may be

22 enacted into | aw

23 | appreciate counsel's noving papers. They

24  were very well witten, well researched. In fact,
Litigation Services | 800-330-1112
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Page 11
def ense counsel went so far as to read the appellate
briefs, underline the real -- the only decision,
essentially, in the state of Nevada, |I'mgoing to

m spronounce this but DeChant.
MR GORMLEY: Yeah
THE COURT: So | would acknow edge the
t hor oughness of both your interstate and intra-Nevada

research. And | have confirned defense's candor in

setting forth the review authority this court has. It's
probl ematic, counsel, I'mgoing to invite you to coment
to this during oral argunents. |It's problematic to | ook

at every discovery conm ssioner's decision de novo
because that just increases costs, creates delays, if
there were any two-step de novo anal ysis of every
recommendation in here so | have to confine ny reviewto
sone sort of standard, and | agree with the defense
standard as set forth in NRC 316 and |l ocal rule. Please

-- excuse ne. Please focus on that narrow standard

during your argunents. That's all | wi sh to say.
Oh, no, it's not. | amaware of the pending
Motion to Dismiss. | have read it, it's fully briefed.

|"ve read it inits entirety along with opposition reply
afewtines. | note that Conm ssioner Ayres was urged

to delay a decision in his recommendati on based upon

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
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1 either dispositive notion and summary adj udi cation or to
2 dismss. And | agree that if the dism ssal notion gets
3 any traction, not dispose of the entire case, this case
4 wll continue regardless of the Court's decision on

5 dismssal

6 Al right. And with that, M. Gornley, good

7 afternoon. You may begin.

8 MR GORMLEY: Thank you, your Honor. And I

9 appreciate you giving us that rundown of everything

10 you've reviewed and where you're comng into this

11 matter. And I'Il try to be -- ny hope is | don't end up
12 using the entire 30 mnutes of the record, | can be nore
13 preci se than that.

14 So tal king about the standard, to ne really

15 what we're here today is about the correct |egal test,
16 not necessarily the application of that test here, but
17 identifying the correct test, not just for this case,

18 but for cases noving forward that may involve these

19 types of clains against a private investigator and their
20 unknown client. And so fromny perspective that makes
21 pretty much all these argunents fall under the contrary
22 to law standard that we set forth in the objection.
23 And so with that said, just to take a step
24  back and sort of focus on, |like, the 30,000 foot I|evel,

Litigation Services | 800-330-1112
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_ _ . _ Page 13
it mght sound reductive, but we're tal king about a

private investigator. There's a common expectation of
privacy and confidentiality that comes inherent with
reaching out to a private investigator to performwork
for somebody.

Qur general position is at the guardrails of
rel evancy and proportionate under Rule 26 B are not
enough to provide the protection for that interaction
gi ven that expectation. And we're obviously not here
arguing for an absolute privilege. W recognize that
Chapter 49 does not recognize an absolute private
investigator privilege. But our position is that
sonet hing nore should be required. There should be
sonet hi ng between di scoverability under Rule B and an
absolute privilege, and we feel like that's where the
di scovery conm ssioner sort of mssed the mark and we
believe that there's roomin the lawto allow and we
recogni ze we can't point to an exact case where that's
bei ng created, but we think and believe that there's
roomin the law to allow for the creation of that
internmedi ate attenpt at protecting that information in a
nonabsol ut e manner.

THE COURT: | really like the way you said

t hat because that goes to the core of ny concern as |

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
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. . . ] Page 14
read your objection. And that is there is not a

specific objectively identified statute that controls
the relief you request. You're asking the court to kind
of reach into sonething fromvarious sources that
doesn't exist and to blend themtogether into an
outcone. And | think as |I reflect that if the law-- if
the law required that m ddl e ground between
proportionality and rel evance, up to absolute privilege,
it should specify. In the sane way your Mdtion to
Dismss really took out the position on the anti-doxing
statute and says because it's not there, Judge, don't
find where it is absent. And | feel that you're doing
that a little bit in your reference to trade secrets and
Chapt er 648.

MR. GORMLEY: | appreciate those questions,
your Honor, I'Ill try to address those in turn. First
wth the Anti-Doxing statute that you reference fromthe
Motion to Dismss, | think that is an apt anal ogy, but |
woul d subm t, your Honor, that we are being consi stent
in our position.

The trade secret msapp -- the definition of
trade secret says information -- this is NRS
600(a). 0305, it provides information including wthout

[imtation. Nevada Suprenme Court cases normally when

Litigation Services | 800-330-1112
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: Page 15
they quote it they leave that part out. But when you

| ook at the actual statute it says information including
without limtation. W believe in our position here
we're relying on that to include the identity of a
client. Plaintiffs are attenpting to sort of wite out
that wthout limtation aspect of it. So then you turn
to the Anti-Doxing statute which under the definition of
personal identifying information has sinply broad

| anguage. Qur position in that is not to ignore it but
to -- for the court to enforce it in the way that
plaintiffs are submtting, it would bring the
constitutionality of that statute --

THE COURT: Sure.

MR, GORM_EY: -- into question whichis a
rule of statutory construction which would instruct the
court to avoid that interpretation. Here --

THE COURT: Parenthetically I mght agree with
you on the vagueness of this Constitutional argunment as
rel ates to Doxxing, but we've addressed that in the --

MR GORMLEY: Yes, your Honor, but here the
broad interpretation and broad treatnent including
without limtation does not end up going down that sane
road, it would not be unconstitutionally vague to afford

protection because what's happening in the Anti-Doxxing

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
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1 is you are enforcing a penalty, and that's

2 unconstitutionally vague. People reading that woul d not

3 know they can be penalized under that statute for that

4  conduct.

5 But here you're enforcing protection so it's

6 renoved fromthe concept of the unconstitutionally vague

7 argunents. So |l -- right, that's very good observation,

8 your Honor, but we believe we're being consistent in our

9 interpretation of those that -- wth |anguage in both of

10 those statutes.

11 THE COURT: Wouldn't it be just a | ot easier

12 for the Court and for counsel if that's what the trade

13 secrets statute included? Because -- |'mnot here on a

14  first inpression de novo review the noving papers. |'m

15 to determne if there is a clearly erroneous application

16 of law. Cearly erroneous. | have to have a firm

17 conviction that Comm ssioner Ayres m sapplied the |aw.

18 Question is not whether I would have done the

19 same thing kind of simlarly or kind of dissimlarly,

20 it's whether there's a clear error. And it seenms to ne

21 that your interpretation of the trade secrets statute

22 this idea that the intrinsic value is really enbedded in

23 a one-off relationship between an investigator and his

24  or her single client, it's -- it's not as apparent to ne
Litigation Services | 800-330-1112

www. | i tigationservices.com| The LIT G oup 079F
259



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS - 05/01/2023

1 the trade secret definition is. rage
2 MR GORMLEY: | understand, your Honor. And
3 respectfully, your Honor, | would submt that the

4 standard we submitted it consistent with the review

5 standard that goes between the federal magistrate and

6 the federal district court judge is clearly erroneous or
7 contrary to law. And the clearly erroneous one is one
8 that focuses on the clearly erroneous nature of the

9 application. And | believe the contrary to |law is when
10 you're looking at a legal question effectively de novo
11 review, very simlar to abusive discretion standard

12 where discretion is given -- | nmean, a discretionary

13 decision is given | eeway, but you still can be reversed
14 under error of |aw regardless of discretion. | think
15 it's worded differently but innmy viewit's effectively
16 the sane standard and so we've tried to keep our

17 argunents to the |legal questions for that reason

18 THE COURT: Thank you for that rem nder.

19 MR GORMLEY: And just follow ng up on that,
20 and we were tal king about trade secret but just with the
21 general principal talking about is -- can there be an
22 internediate formof treatnent between Rule 26 B and
23 absolute privilege if it's not provided for by the
24 legislature? And the Suprene Court has recogni zed as
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1 much. They did so in the header 1994 decision for

2 punitive damages which |'m sure has been argued many

3 times to your Honor. They basically said that this type

4  of discovery, tax information from defending parties, is

5 just not up for the taking. You can't just plead

6 puni tive damages and then request soneone's fi nancial

7 information, which would be discoverable under Rule 26

8 B, it's relevant, it's proportional, it's not

9 privileged, there's no statutory protection. But they

10 found that there was a public policy innate that

11 warranted the plaintiffs having to make a hei ghtened

12 showi ng of sone facts giving rise to the basis for

13 puni tive damages, and in ny experience that usually

14  nmeans discovery goes forward until at some sort of |ater

15 date, nmaybe at the summary judgnment briefing stage where

16 the court is deciding whether there's a basis or not for

17 punitive danages to reach the trial |evel.

18 THE COURT: But doesn't that really go into

19 Rule 26 protective order against preventing annoyance,

20 enbarrassnent, oppression, expense, undue burden? It

21 seens to ne that protecting privileged financial

22 information or tax returns falls within those enunerated

23 causes for protection that | don't see in this case.

24 MR GORMLEY: | agree with that, your Honor.
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1 | would say that in Header | do not believe they |inked
2 their reasoning to that.

3 THE COURT: | don't think they did either.

4 But I'mtrying to understand as you explore this --

5 MR. GORMLEY: Right.

6 THE COURT: -- intellectually --

7 MR GORMLEY: R ght.

8 THE COURT: -- what is the basis --

9 MR GORMLEY: Connecti on.

10 THE COURT: -- and 26 cones to m nd.

11 MR GORMLEY: Right. | would say, your Honor,
12 trying to nake that conparison between financi al

13 information and the identity of someone that hires a

14  private investigator, | think in determning the rule
15 that applies it's inportant to viewit not in the

16 context of this case, but in any case it could be

17 alleged against a private investigator. | don't know
18 your Honor's viewon the nerits of this case. |'m--
19 vyou know, all we have are allegations right now and not
20 here to comment on the nmerits of the case at all.
21 THE COURT: | agree with Conm ssioner Ayres
22 Foot not e Number 27.
23 MR GORMLEY: | don't have that. ['Il have to
24 | ook at that.
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1 THE COURT: | know you don't have it, | Fﬁ%? e
2 have the benefit of witing it down that he specifically
3 disavows any opinion about the nmerits or the denerits of
4 the case but instead relies upon the pleading and

5 affirmative defenses.

6 MR. GORMLEY: And that just goes to the idea

7 that people have an expectation of privacy in their

8 financial information, in their tax returns, and there's
9 a public policy for why that should be protected, right?
10 "1l also submt there's a general public policy and

11 expectation of privacy and you hire a private

12 investigator in the communications between that

13 relationship. And if nothing else there's the other

14 statute we've relied heavily on, which is NRS 648. 200,
15 which where the legislative did make it unlawful for a
16 private investigator to disclose such information

17 wthout a court order or as authorized by the |aw

18 And yes, that's not a privilege under NRS

19 Chapter 49. And yes, |I'msure plaintiff's counsel wll
20 say if they want it to be a privilege the legislature

21 could have enacted the privilege. But that is a statute
22 that is affording an extra sort of protection reflecting
23 an expectation of privacy, and | think the existence of
24  that sort of speaks to why the identity or any
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information that follows wthin its protection, whether

that's docunments have been passed back -- passed back
and forth, whether that's the identity of the client,
it's fairly broad what can fall wthin its scope.
Anything that falls within its scope should rise above
that general Rule 26 B to discoverability standard.

Di scovery conm ssioner took the DeChant case to nean
that the Nevada Suprene Court had already forecl osed
that argunment. And that's really the focus of our
objection is that respectfully they had not. The court
in that case the district court found that the
informati on was absolutely privileged under NRS 648. 200.
The Nevada Suprene Court cane in and said that's wong,
it's not absolutely privileged, it's discoverable. They
never went into a balancing test. There was no argunent
about an internediate standard. They never rejected the
type of test that later inplenmented i nportant punitive
damages. So | think he went one step too far in sort of
sayi ng the Nevada Suprene Court has al ready spoken on
this. | think it's an open question of |aw that even at
this stage can be reviewed de novo, and in the Court's
judgnent, if they view that the treatnent of that type
of information between investigator and a client that

falls within 648. 200 warrant sone | evel of extra
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protection besides the basic ground rules for

di scoverability, it's free to inplenent that type of
protection at this stage.

And just briefly | want to touch on the idea
of a trade secret again because as you know our
argunment's at 648, and then the trade secret protection.
Trade secret really breaks down into two el enents.

THE COURT: Hold on, I"'msorry. |'mstill
t hi nki ng about 648 trade secrets so | et ne explore 648
for a noment. 648 clearly contenplates that the court
may order its disclosure information without the
client's consent.

MR. GORMLEY: Correct.

THE COURT: Under what circunstance, what
hypot heti cal can construct that would cause a court to

order an investigator to disclose informtion?

And I'msorry, | don't nmean to put you on the
spot. I'mwestling wwth it. I'mnot sure | have the
answer .

MR GORMLEY: | understand. No, | want to try

to get it right so |l want to try to think about it and
not just speak off the cuff.
THE COURT: | clearly have authority to order

an investigator to disclose.
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MR GORMLEY: R ght.

THE COURT: And you're telling nme Judge, be
careful before you do, think about internedi ate steps.
So I'mtrying to construct in ny mnd what would cause
me to order the investigator's disclosure.

MR GORMLEY: Well, obviously you have the
facts of this case where a plaintiff would be trying to
di scover the identity of maybe an all eged co-conspirator
or maybe docunents that were exchanged. Maybe the case
doesn't have where the parties are not the private
i nvestigator or the private investigator's client.

Maybe it's a suit between two spouses or an enployer and
an enpl oyee, and they want to use what an investigator
did for one of those parties as information.

| think that the DeChant case sort of gives a
nore dramati c exanple of a nmurder investigation where
t he person who was nurdered was all eged of being
involved with -- with organi zed crinme, and there was an
i nvestigator on the side who was doing an investigation,
the police thought the victims wife had arranged for
the nurder, and the victims wfe was the one seeking
di scovery of the investigator's notes, presumably in an
attenpt to prove her innocence, | assune. And that's

when the court cane in and said you can't discover them
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1 at all. | agree that ruling is incorrect, that's ﬁ%%e “
2 provided for by 648.200, but | don't think it would have
3 been incorrect for the district court at that point to

4 at least require sone type of hei ghtened show ng or

5 i npl emrented sone type of balancing test or test simlar
6 to that for the financial tax returns discovery for the
7 accused to discover those comuni cati ons.

8 THE COURT: So you are inviting nme to consider
9 the distinction between the private investigator is this
10 corollary nonparty participant and whatever the facts

11 were as opposed to being the alleged tortfeasor.

12 MR GORMLEY: And | think regardless -- the

13 test would be the sane regardl ess of the private

14 investigator standing in the case. Mybe then its

15 application woul d change, nmaybe the argunments as to the
16  application would change, but the test would be the sane
17 regardless of positioning in relation to litigation.

18 THE COURT: Go ahead and trade secrets. |'m
19 thinking about what | want to say in ny --
20 MR GORMLEY: [|'Il be ready for sonme nore on
21 that.
22 THE COURT: |I'mgoing to listen to nmy own
23 voice for a nonent.
24 MR GORMLEY: Just trade secrets -- | want to
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try to be quick. There's really two elenents to what a

trade secret is. In the case lawwe wite it as one
sentence. Wen you look at the statute there is a 1 and
a2 Inthe first is information that derives from

i ndependent econom c val ue or potential from not being
general |y known.

The second one is subject of effort that are
reasonabl e under the circunstances to maintain its
secrecy.

Fromny review it seens |ike that second
element not really in dispute. W set forth a
decl aration of how ny client maintained his client's
confidentiality.

Clearly we're here because it's a secret we're
trying to -- the plaintiffs want to identify the
identity of the client, who hired ny client. And
there's criteria set forth in Nevada Suprene Court case
| aw, Finkel, for one, that relate directly to that |ike
extent to which information is known outside the
busi ness, whether the information was confidential or
secret, all of those things, we believe those were
satisfied and | believe those were sort of outside the
purvi ew of the argunments and what the discovery

comm ssi oner was focused on so that nmakes ne now want to
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focus on the first elenent, independent econom c val ue

actual potential. And this is whether the -- keeping
the identity of the private investigator's client's
secret deprives independent econom c val ue from not
bei ng generally known to the public.

The first point | want to nmake is that as |
point out in our reply brief in support of the
objection, in Finkel in Footnote 2, the Nevada Suprene
Court discusses the -- whether client relationships can
constitute a trade secret.

And in that discussion it suggests then they
said you need to | ook at each one and under those
ci rcunstances whi ch suggests to us that under Nevada's
view of the trade secret law that a single client
rel ati onship can qualify for trade secret protection.

The second point is all the analysis really
has been focused on conparing this relationship to the
cases that focus on client lists in general. And that
was the discussionin really and mrrored in the | owa
case that you reference, and in nost of the cases cited
because that's a comon issue that arises in the | aw
This is not a common issue. And in those cases the
common law is clear that it requires you to nmake a

showi ng of all the efforts that went into accunul ating
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all those clients, getting them retaining them And

that's because the value, the independent value there is
t hat aggregation of the information.

Starbucks has a client list with a hundred
mllion people on it. The fact that they' ve aggregated
t hat over 40, 50 years, that has significant val ue and
deserves to be protected. They don't care about
protecting a one-off relationship with one person that
goes in and buys a Starbucks coffee. They actually want
people to know that person has a relationship with
St arbucks and likes their product.

Here because the context is different there is
an i ndependent value that derives fromthe secrecy, not
only in that maybe another private investigator could
recruit the person, that sort of applies to every
business, so it's actually broader than that, is that if
the secrecy is not giving i ndependent econom c val ue,
then they won't even go to the private investigator, and
they may not even go to any private investigator. It
could effectively have a chilling effect against the
whol e profession because there's an expectation of we
t hought it was there was secrecy here and there was
anonymty in hiring soneone, and now that's gone. An

anal ogy that canme to mnd in preparing for the day is
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1 that between a journalist in their source. Now, that's
2 specifically recognized as a privilege under Nevada | aw
3 | wote it's 49.275. But a journalist with their source
4  derives economc value fromthat information, in

5 publication, sales, things of that nature. And if that
6 seek the ability to keep that secret went away, not only
7 would the source maybe not go to them they wouldn't to
8 go another journalist, they just wouldn't go to any

9 journalist, soit's alittle bit different than the

10 general sort of client list analysis. And | think given
11 that broad definition of trade secret including wthout
12 limtation that we started off talking about, that this
13 can fall within that definition

14 And as we pointed out, and I want to be

15 candid, | nean, the weakest point on our -- both of our
16 argunents is | can't cite to another case that's reached
17 this exact sane conclusion. |If | had found one I would
18 like to be able to stand up here and argue for you.

19 But on the flip side | would say for the
20 plaintiffs their weakest point is they, too, can not
21 point to a case on under the sane circunstances that
22 reaches the exact opposite concl usion.
23 THE COURT: Let ne assure you that | respond
24 normally to candor. | know that in your reply brief you
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1 gently conplained that the plaintiff was using your own
2 candor against you. | won't do that. | think that an
3 attorney contests everything and concedes nothing is an
4 attorney | need to nore carefully |look at and so you

5 have essentially just acknow edge what is apparent

6 before us. So there's no fault in that.

7 MR GORMLEY: Thank you, your Honor.

8 Otentinmes that's sonmething that you're hesitant to say
9 in oral argunent, but | thought if it's just and it's
10 undisputably true. And really, that's what | had on

11 those main issues, your Honor, unless you have any ot her
12  questions?

13 THE COURT: | have decided to ask the question
14  that | thought about, and wondered if | should ask.

15 Just as there's no single decision on all four
16  supporting plaintiff's position or the defense position,
17 | am aware of any single decision that nmakes the all eged
18 conduct in this case tortious. W've got a lot of US
19  Supreme Court, Federal jurisprudence about the right to
20 privacy as a Constitutional matter in crimnal cases.
21 And then we have this decisionin -- | left
22 the bench to go get it. Here it is. W have this
23 decision in Ringel berg, which by its very nature is not
24  controlling upon the court. It's not published. It's
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not filtered through appellate review, but it seens to

create a cause of action for the civil use of the
tracki ng devi ce.

And while it is not law, at |east the Nevada
Legi sl ati ve Counsel Bureau has read the Ringel berg
decision to create a cause of action for the use of a
tracki ng devi ce.

| don't want you to make any concessions in
this case that you're not prepared to nmake or m ght not
ever make. But would you agree with ne conceptually
that in sone fact pattern, the use of a GPS tracking
device could create a privacy claimfor relief?

MR GORMLEY: It's a difficult question.
The- -

THE COURT: [|I'mnot -- you know, | pause about
whet her | should ask it, and | can tell by your
response. | don't need your answer. |'masking the
question as predicate for nmy next question.

MR GORMLEY: (kay.

THE COURT: So let ne just of my own accord
assune that the use of a GPS tracking device under sone
fact pattern could be actionable as a tort, okay?

Now, if that is the case, the conclusion you

urge this court to reach would create unfettered
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immunity for a joint tortfeasor. And | want you to

t hi nk about that and respond to it. It's problematic
for the court that if the use of GPS tracking device
could be tortious. But a joint tortfeasor is
undi scl osed and i mmuni zed by this kind of hodgepodge
creation of law | anding on the conclusion you see, it
doesn't feel just to ne.

And then | look at the privilege statute
because if | accept your hypothetical, or not
hypot hetical, your argunent that the single relationship
bet ween private investigator and client is a trade
secret because of the enhanced confidentiality nature of
that relationship, let ne just accept your argunent yes,
it is atrade secret. | still have to go to the
privilege that then exists for trade secrets, 49.325.
And | see that as the court | can order the penetration
of the privilege that would otherwi se work in justice.
And it seens to nme that if a tortfeasor could remain
undi scl osed and i nmuni zed, that m ght, quote, work in
justice, closed quote. So how do |I reconcile that?

MR. GORMLEY: | understand your -- your point,
your Honor. | would say going back to your initial
question | don't think we could ever agree based on your

exact wording that there's a creation of liability, but
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if additional facts were added in | could see a world

where that could potentially happen where there could be
alike, a viable for surviving a Mtion to Dismss or
noving toward a claim But for noving forward in terns
of looking at that, the exception to trade secret
protection, it's not our argunment to inmmuni ze anyone or
keep them absolutely disclosed. | recognize that under
| think that's Chapter 49.325 that there are exceptions
and that trade secrets can and shoul d be disclosed in
cases. | would focus on Section 2 which says that the
court then should take such protective neasures as the
interests of the holder of the privilege and of the
party the justice may require.

So | don't dispute the idea may was up here
saying it's a trade secret and so you never get to know
who that person is and he's immune, | wouldn't dispute
that that would work in justice. But | would say that
if it's a trade secret, then it becones nore of the sort
of delicate balancing of the protection of that trade
secret with how do you let the case also go forward in a
way that's true to how trade secrets are supposed to be
protected. And we suggest that what you see in trade
secret msappropriation litigation fromtinme to time is

stagger discovery to allow discovery as to the nerits of
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the clains against ny client, and then depending if

t hose have nerits, which goes to the question of could
there be a claim then that could result in disclosure
of the name later. That's sonething that happens this
with trade secret m sappropriation litigation. |
understand that's not as efficient as all discovery
happening at the sanme tine. But sonetinmes precautions
actions like that are taken for one trade secret are the
| aw products.

THE COURT: | want to focus that because under
ny authority in review ng the discovery conmm ssioner |
can nodify or remand whatever | want. So without
concedi ng you acknow edge that if |I conclude it's a
trade secret | can still order the disclosure, but I
shoul d take protective neasures.

MR. GORMLEY: Correct.

THE COURT: One protective nmeasure you
asserted was await summary adj udi cation because the
notion is pending.

The ot her that you propose is to allow the
client to participate in litigation anonynously until
further order of court, and that difference between --
that tine line between identifying internally

anonynmously who that client is and public disclosure
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t hrough court order, then the plaintiff gets a chance to

perform di scovery to examne if there is nerit to the
all egations, and then if there is, ask the court to
rel ease the nane?

MR, GORMLEY: | think that would be the idea.
And as | said in the noving papers as the to go
treatnment, | don't think that that's my argunent to nake
or that ny client has standing to make it, but | would
ask if you find a trade secret to give the opportunity
for the unknown client to be able to make that argunent
on their behal f.

THE COURT: And the policy purpose inspiring
your request is that the disclosure of a private
investigator's client would be, nunber one, ruliness to
your client's reputation and business, and then sonehow

impair the fundanmental relationships in the industry

itsel f.

MR GORMLEY: | think that's fair to say,
yeah.

THE COURT: Is that fair?

MR. GORMLEY: Yeah

THE COURT: | want to think about that for a
monent .

How do you respond to kind of the curb appeal

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
277



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS - 05/01/2023

© 00 N o o B~ wWw N PP

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

. . Page 35
view that sone may have about this posture, whether

shared by court or not, that it's ironic that -- that
your client's agreement to use the tracking device
resulting in the public dissem nation of his two -- |I'm
not sure howto target, his two subject's whereabouts,
all that information was broadcast publicly kind of

wi thout filter, wthout censorship of any type, but now,
despite what is alleged to be a horrific, frightening

i nvasion of privacy, your client's entitled to privacy
because ot herw se, his business in 2019 m ght not be

i npai red, how do | bal ance that?

MR GORMLEY: | understand the irony that
you're pointing out, your Honor. | nean, | think for
anot her day there wll be disputes about sone of the
facts of what --

THE COURT: Sure.

MR GORMLEY: -- what he said, but based on
the allegations, | would say, though, that that irony
under the allegations in this case should not control
what the | egal test becones for this case and future
cases.

THE COURT: | agree. Anything else?

MR, GORMLEY: Not hing further, your Honor.

Thank you.
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THE COURT: Well done. Plaintiff's counzg?? >

MR HOSMER- HENNER:  Good afternoon, your
Honor. Adam Hosmer-Henner, MDonal d Carano for
plaintiffs. Wth me counsel today is Chel sea Latino and
Jane Susskind who is sitting behind the bar.

Your Honor, | appreciate an academ c
di scussion any tine, but the only question for the court
today is whether the identity of a single custoner of
defendants is a trade secret. It is not. And there's
no case anywhere that's been presented by defendants
woul d identify this as a trade secret. But as |'ve been
allocated 30 mnutes 1'd like to use those to discuss
t he academ c issues that we've addressed.

And starting with that, the standard that your
Honor identified and was di scussed by defendants is
really one of clearer error or contrary to | aw or
clearly erroneous. And the issue is how can the
deci sion by Conm ssioner Ayres be clearly erroneous
contrary to | aw when there's no | aw on the other side
that he could potentially violated. Al of the issues
t hat have been brought up by defendants today are ones
of first inpression that no court in Nevada has ever
recogni zed. This balancing test, this kind of vague and

nmor phous hei ghtened privilege standard is not one that
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_ _ _ Page 37
existed. So we think on that basis al one the standard

can't be nmet for reversal.

But we've also had a slightly difficult time
under st andi ng exactly it is we're responding to.
Because at first in the briefing before Conm ssioner
Ayres, the issue was whether NRS 648 creates an absol ute
privilege or a privilege for the disclosure of the
identity of anything a private investigator held. That
position has been retreated from

The next issue is that this actually is a
trade secret that can't be disclosed under Nevada's
trade, Uniform Trade Secret law. That position has been
created from So we're left nowwth the argunent that
maybe we will disclose it but there should be sone
protections with regard to that disclosure, and those
protections exist because of sone bal ancing test that
Commi ssi oner Ayres was supposed to know about and was
supposed to enploy. But the balancing test, based on
what? There's no case law. There's no authority that
provi des any instruction to Comm ssioner Ayres or this
court in terns of what to bal ance and how.

Before | get into these substantive nmerits of
t he case, your Honor, | do want to specifically talk

about the reasons why urgency is conpelling here. And
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that's that the anonymty defendant's clients remains a

continuing source of anxiety and consternation for
plaintiffs. Your Honor recently just used the word
horrific. In terms of the invasion of privacy and
w t hout --

THE COURT: | was repeating allegations
w t hout i npugning ny own.

MR. HOSMER-HENNER: And | didn't get that
caveat out in tine, but wthout inmpugning --

THE COURT: You know | do interrupt, |I'm
sorry.

MR HOSMER- HENNER:  Provi di ng wei ght to what
the court said we think that that word is appropriate
because when Ms. Shieve and M. Hartung di scovered t hat
their vehicles were being tracked their first step
wasn't to contact attorneys to initiate the civil, it
wasn't to hold a press conference, it was go directly to
the police and find out what happened and whet her
anything that existed -- an existent crimnal |aw could
be used to protect them And we've seen a few citations
in the news articles in this case. That the
surveill ance was not intended to be a threat, there was
no risk, and that it was done for political purposes

only. W certainly hope that's true. But w thout that
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1 confirmation we can not have any certainty.

2 THE COURT: | should say as a matter of

3 disclosure I have not read one news account of this

4  except what was attached as Exhibit 3. That's the only
5 thing I've read.

6 MR HOSMER-HENNER: Referring specifically to
7 that exhibit, your Honor. And | believe that was a

8 Business Reno article tal king about the quotes from

9 Defendant McNeely that was introduced directly by

10  Defendant McNeely hinself.

11 |'"'mgoing to try to be alittle faster with ny
12 caveats going forward, with all due respect to the court
13 reporter.

14 But now public officials are receiving a

15 uni magi nabl e vol une of threats and abuse. And if this
16 client turned out to be soneone who was sendi ng those
17 daily nmessages, those threats, those antagonistic

18 comments, those nessages coupled with the identity of

19 that client, who then obtained real-tine information
20 about the locations of plaintiffs, would be especially
21 concerning and potentially warrant additional protection
22 or a restraining order, but until we know that
23 information we can't confirmthat or even nake that
24  anal ysis.
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THE COURT: |Is that the type of information

you seek before formally presenting injunctive relief?
|'m pivoting to the Motion to Dismss, not resolving it,
not actually being prepared on it, but summarizi ng what
you essentially said in opposition to dismssal, the
injunctive relief was when we acquired information in

di scovery, we will formally present a Rule 65. Is that
the type of information that you were referring to?

MR HOSMER- HENNER: Wl |, precisely, your
Honor. | mean, we coul d have approached this case very
differently, and imediately identified potenti al
def endants who coul d have hired themand then left it to
the court to decide who was innocent and who is guilty,
but we proceeded instead in a very professional, very
del i berate manner to seek that relief, that preanswer
relief in the formof an extrenely Iimted subpoena just
for the identity of this client.

THE COURT: | want to explore that a little
bit. Are you suggesting that you have sone information
about who the custoner is that would satisfy Rule 11, or
what ever good-faith claimstanding there is?

MR. HOSMER-HENNER: As this is a public case a
| ot has been witten, and there's been a | ot of

specul ation, but we do not have the information that
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could confirmthis with any degree of certainty to

present to the court.

But even in the best case where there's not a
threat of violence fromthis client, and it's sinply
political dirty trick or sonme sort of action |ike that,
it's still an outrageous invasion of privacy that at
| east at this point doesn't represent even a good-faith
argunent for the extension or nodification of |aw, but
at least is found, and whether it's a Suprenme Court
Fourth Amendnent jurisprudence or the District of Nevada
decision, there are at |east opinions out there saying
that this exact conduct significantly inplicates the
tort of privacy. For that reason we would ask this
court not to delay any further and to expeditiously
affirmthe recommendati on.

THE COURT: You just told me that there's
assertive decisions that say the use of GPS tracking

device is civilly tortious. Did | hear you right?

MR HOSMER-HENNER: | said inplicates privacy
concer ns.

THE COURT: Inplicates privacy concerns.

MR HOSMER-HENNER: And it's not referenced in
this briefing, | don't want to go too far afield of this

narrow deci sion. But whether it's Justice Sotomayor's
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concurrence in Jones, or the Suprene Court |ater

decision in Carpenter which is, again, a Fourth
Anmendnent case, but it discusses the use of cell phone
data. There has been a dramatic shift in the case | aw
fromthe idea that these individual electronic pieces of
information don't constitutes invasion of privacy into
one where the United States Suprene Court and ot her
jurisdictions have found that this chronicle of
soneone's daily activity is so intrusive that it does
inmplicate privacy. And because it inplicates a privacy
interest, then it becomes a civil cause of action to
potentially beconme a tortious invasion of that privacy
and interests.

Turning to the nmerits specifically of this
case, we do have to start with the sentence that there
IS not a private investigator to the client privilege in
Nevada. That's beyond Cavell. And what we think is
specifically inportant is this idea that it would be
damaging to a private investigator to have to turn over
information that they acquired in the course of their
i nvestigation.

Wll, it can't have been a surprise to any
private investigator, at |east not since 2000 when the

DeChant deci sion was deci ded where the court found, the
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Nevada Suprenme Court found that there was no privil ege,

and that a lawful Il y-i ssued subpoena coul d conpel the

di scl osure of that private investigator's notes.

Def endants are not at any different conpetitive standing
vis-a-vis any other private investigator in Nevada who
also clearly has to conply wth that provision of
DeChant. And as there's no recogni zed Nevada privil ege,
then it's unreasonable to believe that these private
investigators or their client believed their

conmuni cations woul d be protected in the sane way that a
client that goes through an attorney mght realistically
bel i eve their comunications are protected, the sanme
can't be said for soneone who hires a private

i nvestigator.

THE COURT: M. Hosner-Henner, | al so know you
to be candid with this court. Are you aware of any
authority, anywhere in this country, where a private
i nvestigator has successfully conceal ed the nane of his
or her customer? |'mthinking about DeChant, DeChant,
who we know, we know from the published decision who the
client was. And we know fromthe Ringel berg decision
who the client was, it was Vanguard. And it just -- the
identity of the client didn't seemto be an issue, and

you' ve surveyed a | ot of cases' decisions and
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selectively presented to ne those that are the strongest

possi bl e your position. Are you aware of any case,
t hough, that woul d preserve the consunmate?

MR, HOSMER- HENNER: There certainly are. And
one was cited, Rafferty v. Reid from M chigan. But as
t he di scovery conm ssioner noted that was froma state
that had a private investigator privilege. So these
cases exist but in states where this is a recogni zed
statutory privilege.

And we point you back to decision in Flynn
fromCalifornia. That has a very simlarly worded
statute where the court in Flynn specifically said it
woul d be inconceivable for this statue to conceal the
identity of a client. And that court went further than
di scovery conmm ssioner went and further than DeChant
did, but in the absence of a privilege it's difficult
for ne to argue against that negative. So as there is
no privilege in Nevada, | can not find a decision in
Nevada sayi ng that the absence of a privilege doesn't
mean that you can't disclose the information. So that
doubl e negative is difficult to evince and I'Il get to
it soon, that issue in alittle bit. But there
absol utely are cases where the identity of a private

investigator's information or client has been refused to
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1 be disclosed. rage 4

2 But I'Il cite to one which was Quinlan from an

3 internmediate court of appeals in Chio. And in that case

4 there was a bal ancing test concerning the information

5 obtained by the private investigator, but it was in the

6 context of an admnistrative disciplinary proceedi ng

7 involving a licensing investigation. And in that case

8 the court said there should be a bal ancing test between

9 the admnistrative agency's investigation because what

10 they acquired becane a public records, becone the public

11 record that could be disclosed to the public. So the

12 test wasn't really between a private litigant and the

13 obligations or needs of civilly or crimnal disclosure,

14 it was to what extent does the governnent's action in

15 the context of that disciplinary proceeding require that

16 those docunents then becanme public just because they

17 were trying to determ ne whet her one of the

18 investigative enployees by that private investigator was

19 properly licensed. So that didn't necessitate the

20 disclosure of all the underlying information in that

21 enployee's file.

22 As there's not a privilege in Nevada, and

23 there is also another decision fromthe Southern

24 District of Florida, | believe, recognizing there is not
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a common | aw federal investigative privilege, then there

nmust be some reason to avoid disclosure.

And then there's this reference to NRS
648(a).200's creating some sort of statutory
protections. Those initial argunents have shifted since
the initial briefing in this case, but that issues was
al ready resol ved by the Suprene Court.

And in other cases where they found that the
-- unless required by law clearly contenplated that you
coul d not withhold those docunents in response to a
civil process for civil discovery.

The California Supreme -- the California --
excuse me. | believe it was internediate appellate
court said "Considering the potential for harmto the
public fromthe activities of private investigators and
t hose providing security services, ellipses, it is
i nconcei vable that the | egislature intended to enact a
privilege whereby the licensee could refuse to identify
a client or enployer thereby potentially shielding the
enpl oyer fromany responsibility or liability. |If the
| egi sl ature had intended such a result, it would have
done so by explicit |anguage".

W think that same provision applies in

Nevada, but | do need to reference exactly what we're
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di scussing here because if it is a protection, it's

sealing or redacting the record to prevent the

di scl osure of this potential defendant's nane, we think
that that is potentially not permtted under the Nevada
rules of sealing the record or redacting the record
under the SRCR. So that's going to be a difficult
guestion to consider.

THE COURT: So you're making a distinction
bet ween the sel ective disclosure of sone private
information typically protected by Rule 26, tax returns,
financi al solvency, you're making the distinction
bet ween that category of cases and the nanmed party.

MR HOSMER- HENNER:  Very nmuch. And | think
t hose category of cases can be discussed in that exact
framework that your Honor presented was not -- is under
NRS 26(b)1 and 26(c)1 concerning protective order, and
that is done all the time. And if this information
falls in that heightened standard in that kind of
internedi ate area of protection where it does have to be
di sclosed but it may disclosed subject to conditions.
IF it falls within that, just like in any case, you
didn't need to establish that sonething is a trade
secret before you mark it confidential. Certainly

causes nore work for the court and your staff when we're
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filing these docunments confidential under seal but

that's the recogni zed process.

But when it cones to the identity of a client,
| refer you to SRCR 3, Subsection 5, Subsection C, it
says "Under no circunstances shall the court seal an
entire court file".

And then it goes on to say "At a mninmum the
followng information nust be available for public
viewng". And it includes the nanmes of the parties,
counsel of record, and the assigned judge.

Now, we could proceed under a -- under an
anonynous situation where one of the defendants here is
given that extrenme protection reserved to a limted
category of cases, and despite being co-conspirator
they're allowed to proceed anonynously, but this would
effectively fromjust a practical level require
effectively sealing the entire file, or at least in a
redacting every single docunment nultiple tines anywhere
the identity or the potential identity of this client
coul d be di scovered.

As a practical matter we don't think that's
necessary given the |ack of privilege in Nevada but,
again, that's within the court's discretion in terns of

whet her you nodi fy the discovery comm ssioner's
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recommendation to allow sone additional protections for

the identity of this client, again, despite the absence
of any recogni zed privilege and despite the expectation
of privacy that would result for a private investigator.

THE COURT: Well, the defense is suggesting
not a -- not anonymty in perpetuity but, instead,
tenmporary anonymty while further discovery is
conducted. And that seens to be one step away from
sealing the case file, it's just a finite period of tine
t hat anonymty would be all owed.

MR HOSMER-HENNER: If | could respond to that
specifically, you know, that -- that anonymty isn't
there for the mere asking. And what we're concerned
about here is the kind of |anguage that was put into the
decl arations that reasonable steps were to maintain the
confidentiality of the client, but never sworn
decl aration saying the confidentiality of the client was
actually preserved. So what we would hate to find out
later on is that all of this notion practice was to
protect a client that actually ended up admtting that
they had hired private investigators, or M. MNeely
havi ng shared the information that he had been hired by
soneone else with other people. And if that was

reveal ed t hrough di scovery, we certainly have spent a
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ot of time and paper arguing over sonething that wasn't

factually justified in the first place.

THE COURT: So the last part of what you said,
are you inplying a waiver concept that if M. MNeely
di scloses to others, not his client, that that
constitutes a waiver of who the confidentiality of his
client?

MR HOSMER- HENNER: Def endants have blurred so
many different concepts it's hard for us all to keep
straight, but under the trade secret |aw, absolutely
that woul d nean that that information was not a trade
secret. Again, their positionis that the identity of a
single client constitutes a trade secret under the
second part of definition concerning the reasonable
steps to maintain that secrecy of that information.

That information wasn't kept secret, and there's
actually no evidence in this record that it was kept
secret. If it wasn't, then certainly trade secret
argument would fall, although we believe it falls under
the first prong in any event.

THE COURT: Sure.

MR. HOSMER- HENNER.  The bal anci ng test, your
Honor, is one that would be novel, and it woul d be one

that's not supported by any case |law that we're aware
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of .

And the discovery conm ssioner noted that
district courts are not generally required to engage in
a bal ancing of interests and deci de whether to permt
di scovery. The authority relied upon by defendants
doesn't provide any tests or any kind of analysis for
how you can wei gh the harm conpared to the disclosure.
And we think that if this was -- if this were simlar to
the financial records that were discussed, kind of an
anonmal y situation where those records and tax
information are not there for the nere asking, even if
we were to agree that that applies in this situation
what the tax -- the case law in the tax records and the
financial information say if that's your only way of
obt ai ning sonething's relevant in the case, that
information is absolutely disclosable.

Here the only way for us to confirm who hired
defendants is from defendants. There may be anot her
way, but the only way for us to confirmwthin the
confines of this discovery is to ask defendants who
hired them And because of that any bal ancing test, no
matter what you put on the other side of the scale,
woul d nmean that we would be affecting an injustice to

not permt us to obtain that information that allows us
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to prosecute our case and nove forward.

Wth respect to trade secrets, your Honor.
Again, there's not an authority identifying that a
single customer constitutes a trade secret. And as the
di scovery comm ssioner pointed out, if that were
accepted, that neans that every conpany, every custoner,
every conpany woul d be considered a protectable trade
secret because you kept that information rel atively
secret, you didn't disclose it, and it provides sone
generic sort of independent econom c val ue.

What the discovery conm ssioner correctly
recogni zed, including fromall the case law, is that
that is not the test for a trade secret that sonething
is valuable to the trade secret or owner has to be
i ndependent|y econom cal ly val uabl e, neani ng t hat
anot her conpetitor of theirs would pay noney for trade
secret, and that's why the relationship between a single
custoner and a single provider of services is so
i mportant. Wat we don't have is a declaration saying
M. MNeely spent a significant amount of tine
devel oping this custoner, that he expected any repeat
business. This is someone who routinely engages in the
procurenment of service of private investigator services.

W don't know any of that information to actually allow

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
295



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS - 05/01/2023

© 00 N o o B~ wWw N PP

N NN N N R R R R R R R R R R
A W N P O © 00O N oo 0o M W N - O

. _ - Page 53
a factual determnation that this is a trade secret.

It is like a Starbucks exanpl e where one
custoner goes to Starbucks don't constitute a trade
secret conpared to Starbucks doing nmy coffee, not that |
-- that's the reason these protections are so they woul d
be so extrene and have never been recognized in the case
I aw.

We have two hypotheticals for your Honor to
consi der at the conclusion of our remarks on trade
secrets. And the first is it's one thing to nake this
unsupported argunent in the abstract and to say because
this is simlar to a trade secret and there's sone
econom c value to nme, that it should be considered a
trade secret in Nevada for the first tine and protected.
But the practical effect of that is so extrene that |
don't think it's been properly considered when being
advanced because what it would nean to recognize that a
single customer of a conpany constituted a protectable
trade secret would nean that every enpl oyee woul d have
an automatic inplied nonconpete and nonsolicitation
agreenent .

THE COURT: Hold on. Let me just figure out
where you are. Plus | want the reporter to just.

Every enpl oyee woul d then have an inplicit
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covenant not to conpete. | don't follow that.

MR HOSMER- HENNER: So when an enpl oyee signs
an agreenent with their business which say it's a
generic manufacturing business. And they say | prom sed
you that for a period of two years | won't conpete with
you or solicit any of your custonmers. That agreenent's
a contract and it's subject to all sorts of case | aw and
restrictions and limtations.

What defendant's position would nmean is that
because the identity of every custonmer that that
enpl oyee at the manufacturer dealt with was a trade
secret, that sinply by contacting themafter |eaving
enpl oyment, that would constitute the m sappropriation
of a trade secret and be a de facto nonsolicitation of a
nonconpet e agreenent.

THE COURT: (xay.

MR HOSMER-HENNER: It's a radical position.
It woul d change Nevada enpl oynent |aw significantly and
it's never been adopted. So | would think that this is
not a case where you can develop new | aw wi t hout ki nd of
any support, w thout considering these affects where you
can interpose these internediate protections wthout
truly weaking some significant consequences on the

Nevada econony and the Nevada enpl oynent | aws.
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And the second, your Honor already alluded to

this about the irony of defendant's position. Now,
their position, | think they have to answer that there
are factual circunstances who constitute an invasion of
privacy to install a GPS tracking on soneone's car. The
reason they actually should have and have to answer that
IS because they didn't nove to dismss that cause of
action on our conplaint.

But what they're actually saying in their
novi ng paper is that is not tortious at all, it's a
normal practice, a private investigator can do this, and
that it is absolutely lawful for a private investigator
toinstall a GPS device in soneone's car, nonitor every
single place they go. |If that were the case, then
plaintiffs could have installed a GPS tracker on
McNeely's car, followed himeverywhere, found out every
client he went to, found that information, conpiled it
and disclosed it publicly, in violation of what he's
saying are his trade secrets. Because our argunent
coul d just have easily been that's public information
which clients he net wwth, and we're happy to disclose
all of those publicly. Position's obviously absurd but
it's established the issue with the legal errors and the

| egal stretches that defendants are trying to nmake in
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1 order to nmake this information nonpublic, and

2 protectable.

3 We think the court is not need to address any
4 unsettled area of law. W don't think the court needs
5 to strike or devel op any novel balancing tests that

6 haven't al ready been recognized in Nevada. W think al
7 the court needs to do at this stage is affirmthe

8 decision of the discovery conm ssioner and order that

9 thislimted piece of information be disclosed to the
10 plaintiffs.

11 THE COURT: Hang on a second. Let ne just

12 think. Have you been tracking AB 3567?

13 MR HOSMER-HENNER:  Slightly, your Honor. [|'m
14 aware of it.

15 THE COURT: M initial thought that persists
16 is that | should not in any way allow AB 356 to enter ny
17 decision making fornmula. Do you agree or disagree?

18 MR HOSMER-HENNER: | agree for this reason,
19 your Honor, that that is a crimnal statute. And
20 whether the State of Nevada chooses to specifically
21 crimnalize that conduct should have no bearing on
22  whet her that conduct separately represents civil
23 liability for tortious invasion of privacy.
24 THE COURT: | paused when you began with the
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1 continuing consequences your clients -- you have

2 represented that your clients experience by not know ng

3 the client. You say there is sonme urgency, Judge,

4  Dbecause they continue to experience injury as alleged in

5 the conplaint.

6 And then | think about what happens after

7 make a decision. Either way, if | revisit what

8 Conmi ssi oner Ayres did, you m ght choose to seek wit

9 relief, and | would welconme that. If | affirm

10  Comm ssioner Ayres, defense mght choose to wit relief

11  because once the bell has been rung it can't be unrung

12 and so there should be sone finality whether one side or

13 the other is aggrieved.

14 | mthinking about a notion for stay and how,

15 hypot hetically, | affirm Comm ssioner Ayres'

16 recommendati on, and the next thing the defendant does is

17 asks me to stay the proceedings pending review \Wat

18 wll be your response to that?

19 MR. HOSMER- HENNER:  Your Honor, even though

20 there is urgency we can not nmake the machinery of the

21 legal systemnove any faster than it does. And under

22 the factors outlined in NRS aptly, perhaps the stay is

23 warranted because the bell can't be unrung. But at the

24 sanme tinme there's no reason to delay that -- delay any
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deci si ons now because wit relief may follow

THE COURT: Well, yeah, there's no reason to

del ay my decision. | appreciate your candor on that.
Thank you.

MR. HOSMER-HENNER: | finally had sonmething to
concede.

THE COURT: Just thinking about this finite
period of anonymity that the defense seeks. |
understand your |egal response to it. | do. But | want
to make sure that | kind of focus on everything that is
presented to ne.

If | order the affirmance of Conm ssioner
Ayres, and there is not a stay pendi ng appellate review,
and the disclosure is made, do you i medi ately anmend
your DCE defendants or do you take that information and
conduct di scovery before deciding who to replace that
DCE def endant with?

MR HOSMER- HENNER: We woul d i nmedi atel y amend
our conpl aint.

THE COURT: You don't need any additional
i nformation discovery would provide.

MR. HOSMER- HENNER: Assum ng that that is the
i ndi vidual that hired defendants in order to surveil M.

Shieve and M. Hartung, we think all along we're just
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substituting the DCE defendants for the actual client.

| will absolutely say, though, that there's a
possibility that nore plaintiffs get added to this case
as we continue to learn things. | don't think we set a
record for nunber of tinmes a conplaint is anmended but we
may get cl ose because this is sonething that does a far
reaching -- far reaching inplications and affect a | ot
of people in the conmmunity. And so we are trying to
| earn the nost narrow category of information that we
could. And we could have subpoenaed all sorts of
information and we didn't. And sent one targeted credit
which is just tell us the person that you acted jointly
to affect this action against our clients. W're still
wai ting on that one answer.

THE COURT: Well done. Thank you, counsel.

| saw you taking notes, you anticipated you'd
been given sone re automatic tine.

MR GORMLEY: Am | allowed as the objecting
party?

THE COURT: Yeah. | didn't make it clear.
Counsel go ahead.

MR GORMLEY: Thank you, your Honor. I'IlIl try
to be quick. ['msorry.

THE COURT: Please don't be brief and don't
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reargue what has al ready been argued.

MR. GORMLEY: Yes, your Honor. If you get
bored of me just cut ne off, so.

THE COURT: | have an oral habit of
interrupting, it's what | do.

MR. GORMLEY: The first part about the noving
target, | would just point back at our earlier briefing
papers. Qur position has always and this is a quote.

G ven this issue is when and how such confidentiality

I nformati on should be disclosed and used, or if there's
any way to render such disclosure unnecessary, | think
we're still being consistent in that way.

| want to focus on going to the end of the
argunent, this idea of the slippery slope argunent of
fall-out argue related to trade secrets. That this was
found to be a trade secret, then | think it was stated
that all client -- it would create -- every client
custoner business relationship to be a trade secret and
there woul d be a slippery slope with enpl oyees | eaving
t he enpl oyers and being able to disclose that
information, if I'msaying that correctly, but | think
here that ignores the unique circunstances of the
private investigator client relationship. And | think

there could be a trade secret where if you were sone
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busi ness, and you had sone secret type of relationship,

| mean, |'mjust speculating like in the defense
contracting industry nmaybe there was a relationship
there was conpletely highly confidential that no one
knew thi s business had with that business, | think that
one-of f could provide -- could stand for trade secret
protection, and | think that's that Footnote Nunmber 2 in
Fi nkel sort of recognizes that. And that's why we need
to ook at these business relationships on a one-off
basi s.

Then in ternms of the timng and the rush, |
agree that if a wit petition was taken, that likely a
stay woul d be appropriate just under the first test
al one being the object of the appeal being defeated.

But here we have to -- and | conpletely
appreci ate what M. Hosner-Henner is saying in the
ci rcunstances, but we're not here on a tenporary
restraining order. W're not here on a prelimnary
injunction. Those allegations are not in the conplaint.
There's no present ongoing-type allegations in the
conplaint. And if there were things, thoughts, concerns
about safety like that going on that were alleged and
presented to the court, | could see that sort of

factoring in to the court's analysis of maybe how this
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1 would go. But again, | would reiterate that the rage b2
2 circunstances still shouldn't determ ne what actual --

3 the actual test should be, that | could see the rush in
4 the urgency being different and sensitive to that in our
5 work.

6 THE COURT: Conceptually | agree with you that
7 the court should not be outcone determ ned or be

8 i nfl uenced by the consequences of the decision.

9 MR GORMLEY: And then | would just that |

10 quoted the inconceivabl e | anguage was quoted from Fl ynn,
11 which | think is the California intermedi ate deci si on.
12 And | believe when it was tal ki ng about inconceivabl e

13 that was referring to absolute protection, which is

14 different than what we've been advocating for.

15 THE COURT: It's interesting you ended on

16 Flynn because | -- you saw ne flip through Flynn through
17 the reply and | wanted to get the quote fromFlynn. |
18 do want to hear you respond to the plaintiff's reference
19 to Flynn, applying a simlar rule of |aw
20 MR GORMLEY: It's simlar. | think the main
21 dispute and the main discussion in Flynn in all the
22 briefs was whether the identity even falls under the
23  protection of 648.200. Because in Flynn the California
24  court determned that it did not.
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1 Here the di scovery comm ssioner, albeit rage b3
2 wthout affirmatively deciding, | would quote his exact
3 language, but he operated under the assunption that it

4 did and al so gave support under the idea that it did

5 because he thought it would be sonewhat absurd if it

6 didn't. So it wasn't -- he viewed it as not necessary

7 for his decision maki ng maybe to reach a hol di ng on

8 that, but that -- in Flynn to ne that was always the big
9 issue of Flynn of going towards whether the identity

10 falls wthin that statutory protection or not.

11 And so in the objection it's been prem sed on
12 assuming that it falls under it just as the discovery

13 comm ssioner assum ng, and that wasn't challenged in a
14 cross objection. So we've sort of operated, thought it
15 was safe that that assunption would be honored noving

16 forward. But that to me was sort of the crux of the

17  Flynn dispute.

18 And then one of the last points | think I want
19 to nmake is this idea of trying to renenber the exact
20 context it came in, but that they could have put a
21 tracking device on ny client legally and then sort of
22 gather all his clients and reveal them and that would be
23 a sort of a msappropriation of trade secrets or -- to
24 e those would be the type of facts when I said your
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guestion about the hypothetical naybe needed nore

context if someone did something like that, right, if
two businesses hired a private investigator, hires one
to secretly sort of intercept comunications or track
sonebody to steal trade secret information so that they
coul d rel ease a product earlier or, you know, revea
trade secrets ruining their, like, conpetitor's
busi ness, that would give rise to different causes of
action besides just invasion of privacy. That would be
m sappropriation, trade secrets, conversion and probably
various other business torts of that nature. And so
here there's no allegation of that here. And so | just
don't think that hypothetical really furthers their
ar gunent .

You know, at the end of the day it's -- |
t hi nk you understand our position, your Honor, that we
bel i eve that there should be sonething between Rul e
26(b) and absolute privilege. Wether that cones out of
the NRS 648.200 |ine of reasoning or the trade secret
reasoning, we think there's both public policy and sort
of sound | egal reasoning in support of both.

But unl ess you have any questions that's all |
have.

THE COURT: Thank you.
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1 MR. GORMLEY: Thank you.

2 THE COURT: Counsel, ny intention is to enter
3 an order in short order. | don't intend to delay this.
4 | want to reflect upon what |'ve read and what |'ve

5 hear d.

6 My thought is that | won't delay ny order by
7 rewiting froma blank slate. | don't knowif |'ll

8 affirm reverse, nodify or remand. But what | don't

9 intend to do is start at the beginning.

10 Plaintiff described Conm ssioner Ayres' work
11 as nethodically dismantling each of the argunents

12 presented by the defense. | offer that frame work. |
13 found Comm ssioner Ayres' work to be thorough,

14  exhaustive in his attenpts. Wether there's errors in
15 matters of lawis something that |1'Il decide soon but |
16 don't intend to issue a |ong order.

17 | also intend to include in nmy order a

18 resolution of the Motion to Dismss, without ora

19 argunents. And so that m ght take another day or two
20 just so | can finalize.
21 You shoul d know that there are a few argunents
22 in the Mdtion to Dismss that have captured this Court's
23 attention, and | just want to make sure that | went
24  through that entirely in ny mind. | don't want to
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1 revisit this case preparing for it today and thenPage >
2 returning to it on the Motion to Dismiss, I"'mgoing to
3 resolve the two submtted nmatters at the sane tine. M
4 best guess is it will be probably a week or | ess before
5 | issue this one.
6 Plaintiff's counsel, it's always nice to see
7 you in Department 15. M. Gormey, you' re also welcone
8 to Departnent 15, you did a good job.
9 MR. GORMLEY: Thank you.
10 THE COURT: To those of you behind the bar,
11 thank you for the way you've conducted yoursel ves.
12 The court will be in recess.
13 (Proceedi ngs concl uded.)
14 ---000---
15
16
17
18
19
20
21
22
23
24
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STATE OF NEVADA )
COUNTY OF WASHCE)

I, JULIE ANN KERNAN, official reporter of
the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe, do hereby
certify:

That as such reporter | was present in
Departnment No. 15 of the above court on Monday, My 1,
2023, at the hour of 1:30 p.m of said day, and | then
and there took verbati m stenotype notes of the
proceedi ngs had and testinony given therein upon the
Oral Argunents of the case of HI LLARY LOU SE SCHI EVE, et
al., Plaintiffs, vs. 5 ALPHA I NDUSTRI ES, LLC, et al.,
Def endants, Case No. CVv22-02015.

That the foregoing transcript, consisting of
pages nunbered 1 through 66, both inclusive, is a full,
true and correct transcript of ny said stenotype notes,
so taken as aforesaid, and is a full, true and correct
statenent of the proceedi ngs of the above-entitled

action to the best of nmy know edge, skill and ability.

DATED: At Reno, Nevada, this 24th day of May, 2023.

/ Q@J i &Ann Ker nan

JULI E ANN KERNAN, CCR #427
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HEALTH | NFORVATI ON PRI VACY & SECURI TY: CAUTI ONARY NOTI CE
Litigation Services is committed to conmpliance with applicable federal
and state |aws and regul ations (“Privacy Laws”) governing the
protection andsecurity of patient health information.Notice is
herebygiven to all parties that transcripts of depositions and |ega
proceedings, and transcript exhibits, may contain patient health
information that is protected from unauthorized access, use and
disclosure by Privacy Laws. Litigation Services requires that access,
mai nt enance, use, and disclosure (including but not limted to
el ectroni c database maintenance and access, storage, distribution/

di ssem nation and communication) of transcripts/exhibits containing
patient information be performed in conpliance with Privacy Laws.

No transcript or exhibit containing protected patient health
information may be further disclosed except as permtted by Privacy
Laws. Litigation Services expects that all parties, parties’
attorneys, and their H PAA Business Associates and Subcontractors will
make every reasonable effort to protect and secure patient health
information, and to conply with applicable Privacy Law mandat es
including but not limted to restrictions on access, storage, use, and
disclosure (sharing) of transcripts and transcript exhibits, and
applying “m ni num necessary” standards where appropriate. It is
recommended that your office reviewits policies regarding sharing of
transcripts and exhibits - including access, storage, use, and
disclosure - for conpliance with Privacy Laws.

© All Rights Reserved. Litigation Services (rev. 6/1/2019)

Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT G oup 079F
311



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: #427..abuse
# 1:30 3:1 27 19:22 50 27:6 A
2 3 6
HA2T 1:24 AB 10:11,13
56:12,16
( 2 3:13 254 3 39:448:4 60 4:6
26:8 32:10 ability 28:6
oL 30 12:12 60-minute
(b) 4:9 36:12 4:21 able 28:18
2(a) 4:2 34:10 60:20
(d) 4:16 30,000 12:24 | 600 9:15
2.11 7:10 above 21:5
- 316 11:17 600(a).0305
2000 42:23 14:23 absence
356 10:11,13 44:16,19 49:2
---000--- 1:9 2019 35:10 56:12,16 648 14:14
3:2 66:14 22:6,9,10 absent 14:12
2023 1:18 31 4 37:6
0 10:7 absolute
648(a).200's 13:10,11,15
46:4 14:8 17:23
: 40 27:6
030 9:15 229 3:14 37:6 62:13
) 64:18
230 31542 |49 13:11 648.200 9:14
24 24:2 62:23 | absolutely
236 5:14 64:19 21:12,14 32:7
L 11831 49.275 28:3 44:23 50:10
053 26 137 17:22 65 40:7 2;%6 55:12
18:7,19 19:10 | 49.325 9:10 :
21:6 47:10 31:15 32:8
100 1:22 8 abstract
26(b) 64:18 5 53:11
11 40:20
89118 2:4 bsurd 55:22
26(b)1 47:16 absurd 5.
15 1:12 66:7,8 5 1:14 5:20 63:5
. 89505 1:23
26(c)l 47:16 48:4
1994 18:1 © ' abuse 39:15

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

312



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: abusive. . all
abusive act 8.7 49:1 58:20 56:7 57:9,15 agency's
17:11 65:8 45:9
acted 59:12 address
academic 14:16 56:3 affirmance aggregated
36:6,13 action 30:2.6 58:12 275
41:542:11 addressed
accept 31:9, 45:14 55:8 15:19 36:13 affirmative aggregation
13 59:13 64:9 20:5 27:3
adjudication
accepted actionable 12:1 33:18 affirmatively aggrieved 8:5
52:6 30:22 63:2 57:13

access 3:16,
17 5:36:10

accord 30:20

account 39:3

accountable
6:19

accumulating
26:24

accused 24:7

acknowledge
3:1511:6
29:5 33:13

acknowledge
s 7:11

acquired 40:6
42:20 45:10

actions 33:8

activities
46:15

activity 42:9

actual 15:2
26:2 59:1
62:2,3

actually 27:9,
16 37:10 40:4
49:18,20
50:17 52:24
55:6,9

Adam 1:21
6:16 36:3

added 32:1
59:3

additional
32:139:21

administrativ
e 45:6,9

admitting
49:20

adopted
54:19

advance 6:7

advanced
53:17

advocating
62:14

affect 59:7,13

affecting
51:23

affects 54:21

affirm 41:15

afford 15:23

affording
20:22

afield 41:23

after 3:22
54:12 57:6

afternoon
12:7 36:2

again 4:12
22:542:2
48:23 49:2
50:12 52:3
62:1

against 7:21
8:20 12:19
18:19 19:17
27:20 29:2
33:144:17
59:13

agree 6:4,13
11:16 12:2
15:17 18:24
19:21 24:1
30:10 31:23
35:22 51:12
56:17,18
61:12 62:6

agreement
35:353:21
54:3,15

agreement's
54:6

ahead 24:18
59:21

albeit 63:1

all 3:16 5:13
6:18,20 11:19
12:6,21
19:19,20 24:1
25:21 26:16,

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

313



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

I ndex: allegation..aptly
24 27:1 29:15 | alluded 55:1 amount 52:20 | anti-doxing 5:13,14
33:6 35:6 14:10,17 15:7
36:20 39:12 _
45:20 4717 alone 37:1 analogy appearances
) ) 61:14 14:18 27:24 Anti-doxxing 1:192:1 3.8
49:19 50:9 15:24 96
52:12 54:7 ' '
55:10,22 56:6 | along 11:22 analysis
58:24 59:10 58:24 11:14 26:16 anticipated appears
60:17 62:21 28:10 39:24 59:16 10:11
63:22 64:22 alpha 1:14 51:6 61:24
5:21 9:15 antique 8:18 appellate
allegation ANN 1:24 11:1 30:1
64.12 already 21:8, anxiety 38:2 46:1358:13
19 46:7 55:1 annoyance
allegations 56:6 60:1 18:19 . application
19:19 34:3 anyone 32:6 | 74516 16:15
35:18,19 38:6 also 5:8 20:10 | anomaly . . 17:9 24:15,16
61:19,20 i ) . anything 21:5
32:20 37:3 51:10 3522 37°8
43:6,15 45:23 38:19 ' applies 19:15
alleged 19:17 63:4 65:17 anonvmit ' 27:15 46:23
23:8,17 24:11 | 667 o A 51:12
29:17 35:8 49:6 7 10' 12 anywhere
Sr46l:22 although 58:8 jgig 43:17 applying
50:19 ' 62:19
allocated
_ anonymous
36:12 always 8:14 48:12 a[;ggrfrzltg.s appreciate
60:8 63:8 ' ' 10:23 12:9
allow 5:87:20 | 66:6 14:15 36:6
13:17,20 agg%rgzus'y apparently 58:3 61:16
235?52-32:4210 amend 58:14, | 48:15 10:21
56:16 ' 18 approached
: . appeal 34:24 40:10
another 27:14 6114
I d 4815 amended 28:8,16 35:14 '
348_% 59_12'3 59:5 45:23 51:18 appropriate
' ' 52:16 65:19 appeals 45:3 38:1361:13
llowing 5:3 Amendment
allowing - 41:10 42:3 antagonistic | appear 5:13 | apt 14:18
39:17
allows 51:24 among 8:16 appearance aptly 57:22

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

314



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

I ndex: area..beginning
area 47:19 articles 38:21 | attempting 29:17 43:16 66:10
56:4 15:5 44:2 50:24
ascribed 8:6 56:14 based 6:5
argue 28:18 attempts 11:24 31:23
44:17 60:15 asks 57:17 65:14 away 28:6 35:17 37:18
49:8
argued 18:2 ) attention basic 22:1
60:1 aspect 156 65:23 Ayres 9:18
11:23 16:17 . )
. | asserted 10:4 _ 36:1837:6, | Pasically 183
arguing 13:10 . attorney 4:15 )
_ 33:18 , , 17,20 57:8,10
50:1 7:14 29:3,4 . _
4311 58:13 basis 18:12,
assertive ' 16 19:8 37:1
argument ) . 61:10
15:18 21:9.15 | 47 attorneys A{g?zsl 597'?15
29:9 31:10,13 1:202:27:9 65:10 13' bearing 56:21
32:6 34:7,10 Assessor 38:16 T 9 '
37:13 41:8 7:24
50:19 53:11 autharity B became
223 60:14 assigned 9:17 11:9 45:10,16
: 48:10 22:23 33:11
37:19 43:17 back 5:6 become
arzgzl.ngent s assume 51:552:3 :1’52421 ill:io 42:12 45:10
: 23:23 30:21 ) ’
. 60:7
authorized becomes
arguments . 20:17 32:18 35:20
1:17 4:21 5'5 a22922'2§_12 balance 5:4 42:11
11:11,19 ' o . 35:11 37:21
1221 167 13 automatic
17j17 24j15 53:20 59:17 before 23:3
' ' . balanced 29:6 37:5,22
25:23 28:16 assumption 3:17 40:2 47-23
46:5 65:11, 63:3,15 available 48:8 ' : .
58:16 66:4
19,21
_ : _ balancing
os 21 | 28:23 aﬁgfg 1516 | 5115245 | began 56:24
arises 2o : 32:19 36:23
attached 39:4 37:16,18 begin 3:13
arranged await 33:18 45:4,8 50:22 18_7 '
23:20 attempt 13:21 51:4,2156:5
23:23 aware 11:20 bedinnin
article 39:8 bar 36:5 9 9

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

315



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: behal f..case
3:14 5:17 best 8:15,22 2:3 Bureau 30:5 43:13 44:20
65:9 41:3 66:4 57:11,23
branch 3:18 business
behalf 34:11 between 8:17 25:20 candid 28:15
13:14 14:7 breaks 22:7 27:16 34:15 43:16
behind 36:5 16:23 17:5,22 | 35:10 39:8
66:10 ' 19:12 20:12 52:22 54:3,4 candor 11:8
' 21:23 23:12 brief 26:7 60:18 61:1,5, 28:24 29_2'
24:9 28:1 28:24 59:24 964:8,11 58:3 )
being 4:14 31:11 33:22, '
13:19 14:19 23 45:8,12 . ) .
16:8 23:17 47:9.12 52:17 | Priefed 11:21 bgj_’gesses’ captioned 3:4
24:11 25:5 64:17 '
26:5 38:15 briefing 18:15 captured
s0:448:14 || 3754123 |buys 27:9 iyl
53:16 60:12, 232’01@ : 46:6 60:7 :
20 61:14 62:4 ) c
big 638 briefly 22:4 Ci:; 55:5,13,
believe 3:11 '9 '
4:4 9:19 ) .
: calamity 8:8
13:17,19 15:3 | bill 10:21 bg;fzsz 11:2 y Carano 1:20
16:8 17:9 ' 36:3
19:1 25:21,22 o _ California
39:7 43:8,12 bg8'4§14(()).114§13 bring 15:11 aa114602 |
45:24 46:13 ) ) 62:11,23 )
50:19 62:12 4422
: ' broad 15:8,21 ful 233
64:17 _ 21:4 28:11 came 21:13 | careful 23
blank 65:7 23:24 27:24
believed 43:9 lend 145 broadcast 63:20 carefully 29:4
en : 35:6
bell 57:11,23 cameras 4:20 | Carpenter
blurred 50:8 broader 5:11 42:2
bench 7:14, 27:16
16 9:21 29:22 | bored 60:3 campaign case 1:11
brought 7:24 7:14,23 8:9
benefit 20:2 | both 11:7 36:21 12?1’81?;33_’2137
16:9 28:15 can't 13:18 ' '
64.20.21 18'5 23:24 19:16,18,20
besides 22:1 e burden 18:20 2816 372 11 20:4 21:7,11
64:9 39:23 42:22 23:7,9,15
Boulevard

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

316



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: cases..comment
24:14 25:2,17 | caveats 39:12 | chilling 27:20 | claim 30:12 59:1 60:17,23
26:20 28:16, 32:4 33:3 63:21
21_29:18 ) Cavell 42:17 choose 57:8, R
30:9,23 32:20 . , )
10 client's 22:12
35:19,20 claims 12:19 | 25:12 26:3
36:10 37:19, | CCR 1:24 331 ' 3415 35:3.9
23 38:21 chooses ' ' "
40:10,22 41:3 . 56:20
42:3.4.15 cell 42:3 Clark 8:1 clients 7:22
44:2 45:3,7 . 27:1 38:1
46:6 47:21 censorship CZ;‘_’;'C'e clear 16:20 55:21 57:1,2
49:9 50:24 35:7 ) 26:23 5€.)'20 59:13 63:22
51:13,15 ' '
52:1,12 53:6 . circumstance
o _ certainly _ _ clocks 8:18
54:7,20.55.14 38:24 44:4 22:14 clearer 36:16
59:3 66:1 47:23 49:24 ose 506
50:18 circumstance | clearly 16:15, '
cases 7:4,21 s 25:8 26:13 16 17:6,7,8
12:18 14:24 . ) 28:21 48:5 22:10,23 closed 31:20
26:18,20,22 erlt,i'”ty 3911 554 60:22 25:14 3617,
29:20 32:10 ' 61:17 62:2 18 43:6 46:9 co-
22214?412?2 challenged conspirator
: e 63:13 9 citations clerk's 3:21 23:8 48:14
48:14 ' 38:20
. 4324 | chance 34:1 client 9:5 code 5:17:1,
cases: 4s. : cite 28:16 12:20 15:5 7.10
45:2 16:24 21:3,23
category change 23:11 25:12, _
4712 14 24:15 16 . _ 16 26:9 14,18 | coffee 27:9
' ) cited 9:17,24 53:4
48:14 59:9 54:18 26:20 44°5 27:4 28:10
' ' 31:11 33:1,
21,24 34:8, comes 13:3
cause 22:15 | Chapter City 7:13 10,14 39:16, | 19:10 48:3
23:4 30:2,6 13:11 14:14 1040:17 41:4 | 64:18
42:11 55:7 20:19 32:8 ' ' '
. ) 42:16 43:9,
civil 30:2 11.91.22 23
116 42:11 e i 12:1
causes 18:23 | Chelsea 1:21 22,3 ooy | 441424 coming 12:10
4724 64:8 36:4 ' ’ 46:19 48:3,19
49:2.16,17,20 | comment 3:9
. civilly 41:18 50:5,7,13 11:10 19:20
: chief 8:11 b
caveat 38:9 4513 55:17 57-3
Litigation Services | 800-330-1112
www. | i tigationservices.com| The LIT Goup 079F

317



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: comrentary..consi der
commentary compared 8:4 | completely 47:16 50:14 confidential
5:9 51:7 53:4 61:4,15 25:20 47:23
48:1 61:4
concerns
comments comparing comply 43:6 41:20,21
39:18 26:17 61:21 confidentialit
conceal y 13:3 25:13
. . _ . 31:12 49:16,
commissione | comparison 44:13 concessions 17 50:6 60:9
r 7.24 8:2,5, 19:12 30:8 ' |
11,12,13,20 concealed
9:8_’18 11_:23 compel 7:22 43:18 conclude confine 11:15
13:16 16:17 8:21 43:2 33:13
19:21 21:7 ' ' ' confines
25:24 33:11 concede 58:6 51:20
36:18 37:5, compelling concluded '
17,20 44:6,15 | 4:437:24 66:13
51:2 52:5,11 ng_csedes confirm 39:23
56:8 57:8,10, compete conclusion 41:151:17,19
15 58:12 . :
63113 54:1,5 concedin 28:17,22
65:16 13 33:13 g 30:23 31:6 confirmation
B . ' 53:9 39:1
competitive
. 43:4 _
90m4m2|28£f.r12 cggiept 16:6 concurrence confirmed
rs 4. - . ' 42:1 11:8
48:24 competitor
52:16 concepts
common 132 50:9 cz;dzlgons Cf;gectlon
26:21,22,23 competitor's : :
46:1 64:7 conceptually . .
30:10 62°6 conduct 5:1 consciousnes
icati compiled ' ' 7:1,7,1116:4 | s 75
comm LAt ot 1y 29:18 41:12
ons . ) concern 56:21,22
24:7 43:10,12 ) ) consent
_ 13:24 58:16 99:12
64:4 complained '
community 29:1 concerned conducted consequence
7:14 59:8 | 49:13 49866:11 | < 540357:1
complaint 628
10:1 55:8 concerning conference .
company 57:558:19 39:21 45:4 38:17
52:6,7 53:18 59:561:19,21 ' consider 4:1

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

318



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: considered..court
24:8 477 construction contract 54:7 24:10 5:76:1,4,9,
53:9 15:15 13,15,18 7:11
contracting correct 9:5 231‘?012 2'520’
considered consult 9:4 61:3 12:15,17 116 9 1’3_23
52:7 53:13,16 22:13 33:16 14'3.24
consummate contrary 15:10,13,16,
considering 44:3 12:2117:7,9 | correctly 17 16:11,12
46:14 54:21 36:16,19 52:11 60:21 17:6,18,24
contact 38:16 18j16’18
consistent control 35:19 | costs 11:13 19:3,6,8,10,
5:14 14:19 . 2120:1,17
16:8 17:4 contacting | | 21:8,10,11,
60-12 54:12 controlling Councilman 13,19 22:8,

' 29:24 7:13 10,14,15,23
consternation contemplated 231223 ggi?
382 46:9 controls 14:2 | counsel 3:7, 2&3'9’28'23.

' 24 5:6,16 6:4, 29:13 1'9 4
. contemplates | controversy 7,157:17.9:4, 30:15’20124
constitute 2910 10:12 6,11 11:1,10 313 16 3911
3:21 26:10 16:12 20:19 e :
53:3 54:13 30:5 36:1,4 33:10,17,22
55:4 contemporan convene 6:7 48:10 59:15, 34:1,3,12,20,
eous 5:8,10 2165266:6 | 223521622
36:1,7,22
constituted conversation 37:21 38:6,
53:18 contests 29:3 6:7 9:1 counsel's 10,13 39:2,12
10:13,23 40:1,13,18
constitutes context 19:16 | conversion 41:2,9,14,16,
42:650:6,13 | 27:1245:6,15 | 64:10 country 43:17 | 21421724
52:4 63:20 64:2 43:1,15,16
o 44:12,14
conviction COUNTY 1:7 45:3,8 46:7,
Constitutional | CONTINUATI 16:17 14 47:8,24
15:18 29:20 ON 2:1 coupled 48:5.6 49:5
cooling 4:20, 39:18 50:3,21 53:22
constitutional | continue 12:4 | 23 ?41116126212,4,
ity 15:12 57:4 59:4 course 42:20 5’8:2:7,2:0
core 13:24 59:15,20,24
construct continuin i .
22:15 23:4 262 571 court 1:6 3:4, | 0945123
corollary 9,11,13,16 62:6,7,15,24

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

319



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

court's..definition

64:24 65:2
66:10,12

court's 3:21
12:4 21:21
48:23 61:24
65:22

courts 51:3

covenant
54:1

coverage 4:2

CP 1:24

create 30:2,6,
12,24 60:17

created 13:19
37:13

creates 11:13
37:6

creating 46:4

creation
13:20 31:6,24

credit 59:11

crime 23:18

criminal

29:20 38:19
45:13 56:19

criminalize
56:21

criteria 25:17

criticism 8:8

cross 63:14

crux 63:16

cuff 22:22

curb 34:24

customer
36:8 40:20
43:19 52:4,6,
18,21 53:3,18
54:10 60:18

customers
54:6

cut 60:3

CVv22-02015
1:11 3:4

daily 10:19

39:17 42:9

damages
18:2,6,13,17
21:18

damaging
42:19

data 42:4

date 18:15

David 1:8 3:5
5:20

day 27:24
35:14 64:15
65:19

de 8:1011:12,
14 16:14
17:10 21:21
54:14

dealt 54:11

Dechant 11:4
21:7 23:15
42:24 43:7,19
44:15

decide 40:13
51:4 65:15

decided
29:13 42:24

deciding
18:16 58:16
63:2

decision 8:3,
6 9:18,21,24
10:7,14,21
11:2,12,24
12:4 17:13
18:1 29:15,
17,21,23 30:6
36:18 41:11,
24 42:2,24
43:20,21
44:10,18
45:23 56:8,17
57:7 58:3
62:8,11 63:7

decisional
9:17

decisions
41:17 43:24
58:1

declaration
25:12 49:17
52:19

declarations
49:15

decorum 5:2

defeat 8:6

defeated

61:14

defendant
5:20 39:9,10
57:16 58:17

defendant's
38:147:3
54:9 55:2

defendants
1:15 2:2 36:9,
10,15,21
40:12 43:4
48:12 50:8
51:5,18,20
55:24 58:15,
23591

defending
18:4

defense 5:18
11:1,16 29:16
49:5 57:10
58:8 61:2
65:12

defense's
11:8

defenses
20:5

defines 9:15

definition
14:21 15:7

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

320



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

degree. . di scussi ng

17:1 28:11,13
50:14

degree 41:1

delay 11:24
41:14 57:24
58:3 65:3,6

delays 11:13

deliberate
40:15

deliberative
6:22,24

delicate
32:19

demerits 20:3

Department
66:7,8

depending
331

deprives 26:4

Dept 1:12

Deputy 5:12

derives 254
27:13 28:4

described
3:20 65:10

deserves
277

despite 35:8
48:14 49:2,3

determination
53:1

determine
16:15 45:17
62:2

determined
62:7,24

determining
19:14

develop
54:20 56:5

developing
52:21

device 10:16
30:3,7,12,21
31:3 35:3
41:18 55:13
63:21

devices 10:5

DIAL 2:2

difference
33:22

different 9:4
27:12 28:9
43:4 50:9
62:4,14 64:8

differently
17:15 40:11

difficult 30:13
37:344:16,21
47:6

digest 10:13

dignity 3:17
4:19 5:2,15

diminish 4:19

directive 7:2

directly 25:18
38:17 39:9

directs 7:1

dirty 41:5

disagree
56:17

disavows
20:3

disciplinary
45:6,15

disclosable
51:16

disclose
20:16 22:16,
24 37:14
44:20 52:9
55:21 60:20

disclosed
32:7,9 37:11
45:1,11 47:20
55:18 56:9
60:10

discloses
50:5

disclosure
7:122:11
23:5 33:3,14,
24 34:13
37:7,15 39:3
43:3 45:13,20
46:2 47:3,9
51:7 58:14
60:11

discover
23:8,24 24:7

discoverabilit
y 13:14 21:6
22:2

discoverable

18:7 21:14

discovered
38:14 48:20

discovery
4:22 11:12
13:16 18:4,14
21:7 23:22
24:6 25:23
32:24 33:6,11
34:2 40:7
44:6,15 46:11
48:24 49:7,24
51:2,5,20
52:5,11 56:8
58:16,21
63:1,12

discretion
17:11,12,14
48:23

discretionary
17:12

discuss
36:12

discussed
36:1547:14
51:9

discusses
26:9 42:3

discussing
47:1

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

321



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: discussion..end
discussion distinction 23:16 42:4 54:24 embedded
26:11,19 36:7 24:9 47:8,11 9:14 16:22
62:21 due 39:12 effect 27:20
distracting 53:15 employ 37:18
dismantling 4:17 .
6511 durational .
6:5 effectively employee
district 1:6,8 17:10,15 23:13 53:19,
dismiss 5:24 8:12 during 5:5 27:20 48:16, 24 54:2,11
11:21 12:2 9:20,23 10:15 7:93 11_'11 19 17
14:10,18 32:3 17:6 21:11 ' " employee's
40:3 55:7 24:3 41:10 efficient 33:6 4521
65:18,22 66:2 45:24 51:3 duties 7:10 ' :
dismissal document E effort 25:7 eTsr?ll%ygg_slg
12:2,5 40:5 48:18 ' '
efforts 26:24
dispose 12:3 | documents each 26:12 eanBPllozyjé_lg
21:2 23:9 65:11 eight 8:14 20' =
. . 45:16 46:10
dispositive 481 . _
121 : earlier 60:7 either 12:1
64:6 19:357:7 employers
. ] DOE 58:15,17 60:20
dispute 5:18 50-1
25:11 32:14, ' ease 9:22 electro 8:6 employment
16 62:21 i
54:13,18,24
63:17 done 16:18 easier 16:11 electronic
36:1 38:23 42°5
disputes 46:22 47:17 _ enact 46:17
: 59:15 easily 55:20
Sl element enacted
disqualificatio double 44:21 eCO_nomi.C 25:11 26:1 10:22 20:21
At 2us 201
down 15:22 52;10 53;13 e|2e2r:17e2§1 enactment
. . 20:2 22:7 10:12
dissemination
354 economically | ellipses 46:16
Doxxing 52:15 ' end 12:11
dissimilarly 15:19 15:22 60:13
_ embarrassme 64:15
16:19 ) economy nt 18:20
dramatic

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

322



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: ended. . extrene
ended 49:20 entitled 35:9 21:20 27:18, exactly 37:4 existent
62:15 19 39:23 46:24 38:19
enumerated 41:3,7 51:11
enforce 4:23 18:22 57:1962:22 examine 34:2 | exists 31:15
15:10
equipment e\ég.nzto4:7,23 example 7:13 | expectation
enforcing 5:6 ' 23:16 53:2 10:18 13:2,9
16:1,5 20:7,11,23
erroneous e\izr%/Tll%:lZ, except 6:23 27:21 493
engage 51:3 16:15,16 o en. 39:4
) 48:18 52:6,7
17:6,7,8 : expected
36:17,18 53:19,24 52:21
engages o 54:10 55:13, exception '
52:22 16 60:17 325
error 16:20 expeditiously
enhance 7:3 17:14 36:16 Everyone exceptions 41:14
9:21 32:8
errors 55:23 expense
enhanced 6514 18:20
31:12 ' everything exchanged '
12:9 29:3 23:9
. i especially 58:10 experience
enjoy 3:18 39:20 _ 18:13 57:2,4
excuse 11:18
. everywhere 46:13
enough 138 | o0 12123 | 5516 explicit 46:22
) exhaustive
egge; 56:16 essentially evidence 6:5 65:14 explore 19:4
' 11:3 29:5 50:17 22:9 40:18
40:5 I )
entered 10:3 . . exhibit 39:4,7 )
evidentiary extension
_ . establish 7:16 exist 14°5 41:8
entire 5:5 47:22
12:3 12 48°6 37:16 44:8
17' ' o evince 44:21 extent 25:19
established . ] 45:14
55:93 existed 37:1
. ) ' exact 13:18 38:19
entirely 65:24 28:17,22 extra 20:22
etal 1:11,14 31:24 41:12 . 21:24
: : ’ _ _ existence
entirety 11:22 47:14 63:2,19 20:23
even 3:118:6 extreme

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

323



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: extrenely..found
48:13 53:6,15 | fall 12:21 21:4 48:6,17 49:9 16:14 25:4 10:14 17:19
28:13 50:19 26:1,6 36:22 48:8
extremely filing 48:1 ggg 38:15
40:16 fall-out 60:15 53:10.14 60:6 follows 21:1
filter 35:7 61:13
F falls 18:22 fond 8:2
21:5,24 filtered 30:1 | flip 28:19
47:18,21 .
. ) 62:16 foot 12:24
fact 10:24 50:1962:22
27:530:11,22 63:10,12 finality 57:12
Floor 1:22 Footnote
. _ T _ 19:22 26:8
facto 54:14 family 8:19 finalize 65:20 . 617
Florida 45:24
. far 11:1 21:18 | finally 4:16
factorin
ornd 41:2359:6,7 | 585 Flynn 44:10, | foreclosed
61:24 21:8
12 62:10,16,
_ ) . 17,19,21,23
factors 4-1 fast'er 10.'11 flna.nC|aI . 63:8.9 17 form 3:22
57:22 39:11 57:21 18:6,21 19:12 17:22 40-16
20:8 24:6 ) )
fault 29:6 47:11 51:9,14 | focus 3:14
facts 7:22 : 11:18 12:24 formally 40:2,
8:21 18:12 . ) 21:9 26:1,18 7
23:724:10 | fear 8:8 f';g_l‘;ﬁ’g 32:10 33:10
32:1 35:15 ' ' : :
S0 38:1844:18 | °81060:13 ¢oimer 7:18
) federal 17:5,6 49:18 8:20
29:19 46:1 focused
factual 53:1 . : :
554 findings 3:19, 25:24 26:17 formula 56:17
' feel 13:15 20
factually 502 14:12 31:7 focuses 17:8 forward 12:18
' finite 49:9 18:14 32:4,20
felt 8:4 58:7 follow 54:1 39:12 52:1
fair 4:3 34:18, 58:1 63:16
20 few 11:23 Finkel 25:18
38:20 65:21 26:8 61:8 followed found 18:10
fairly 21:4 55:16 21:11 28:17
figure 53:22 firm 16:16 jéi 22224
fairness 4:8 ' - : :
following 4:1 55:16,17
file 45:21 first 14:16

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

324



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex:

four. . heard

60:16 65:13

four 8:13
29:15

Fourth 41:10
42:2

frame 65:12

framework
47:15

free 22:2

frightening
35:8

full 6:24

fully 11:21

fundamental
34:16

further 33:22
35:2341:14
44:14,15 49:7

furthers
64:13

future 5:23
35:20

gather 63:22

gave 63:4

general 13:6
17:21 20:10
21:6 26:18
28:10

generally
25:6 26:5
51:3

generic 52:10
54:4

gently 29:1

getting 27:1

give 34:964:8

given 13:9
17:12,13
28:10 48:13,
22 59:17 60:9

gives 23:15

giving 12:9
18:12 27:17

goes 13:24
17:518:14

20:6 27:9
33:243:11
48:7 53:3

gone 9:20
27:23

good 12:6
16:7 36:2
66:8

good-faith
40:21 41:7

Gormley 2:3
5:19,20 6:8,
12,14 11:5
12:6,8 14:15
15:14,20
17:2,19 18:24
19:5,7,9,11,
23 20:6
22:13,20
23:1,6 24:12,
20,24 29:7
30:13,19
31:21 33:16
34:5,18,21
35:12,17,23
59:18,22
60:2,6 62:9,
20 65:1 66:7,
9

governing
9:14

government
3:1810:10

government's
45:14

GPS 10:5,16
30:11,21 31:3
41:17 55:5,
13,15

great 9:20

ground 14:7
22:1

grounded
4:11

Grovatt 5:12

guarantee
10:9

guardrails
13:6

guess 66:4

guilty 40:13

GUNN 2:2

habit 60:4

Hang 56:11

happen 32:2

happened
38:18

happening
5:9 15:24
33:7

happens 33:4
57:6

happy 55:21

hard 50:9

HARDY 1:8

harm 46:14
51:7

Hartung 3:6
8:10,13,20,21
38:14 58:24

hate 49:18

having 18:11
49:22

header 18:1
19:1

hear 9:11
41:18 62:18

heard 3:24

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

325



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

heari ng. . i npl enent

65:5

hearing 4.5

hearings 5:23
7:17

heavily 20:14

heightened
18:11 24:4
36:24 47:18

held 10:16
37:8

here 4:24
5:20,22 11:15
12:15,16 13:9
15:3,16,20
16:5,13 19:20
25:14 27:12,
22 28:18
29:22 32:14
37:24 471
48:12 49:14
51:17 60:22
61:15,17,18
63:1 64:12

hesitant 29:8

highly 61:4

Hillary 1:10
3:5

himself 39:10

hire 20:11

hired 25:16
40:12 49:21,
2251:17,21
58:23 64:3

hires 19:13
43:13 64:3

hiring 27:23

hodgepodge
315

hold 22:8
38:17 53:22

holder 32:12

holding 63:7

home 8:18

Honor 5:19
6:14,17 12:8
14:16,19
15:20 16:8
17:2,3 18:3,
24 19:11
29:7,11 31:22
35:13,23
36:3,6,15
37:23 38:3
39:7 40:10
47:15 50:23
52:2 53:8
55:156:13,19

57:19 59:22
60:2 64:16

Honor's
19:18

HONORABLE
1:8

honored
63:15

hope 6:2
12:11 38:24

horrific 35:8
38:4

Hosmer-

henner 1:21
6:16 36:2,3
38:8,12 39:6
40:9,22
41:19,22
43:15 44:4
47:13 49:11
50:8,22 54:2,
17 56:13,18
57:19 58:5,
18,22 61:16

however 3:16

HUDGINS 2:2

hundred 27:4

hypothetical

22:15 31:9,10
64:1,13

hypothetically
57:15

hypotheticals
53:8

idea 16:22
20:6 22:4
32:14 34:5
42:5,18 60:14
63:4,19

identified
14:2 36:15
40:11

identify 25:15
36:11 46:18

identifying
12:17 15:8
33:2352:3

identity 15:4
19:13 20:24
21:323:8
25:16 26:3
36:8 37:8
39:18 40:17
43:23 44:14,
23 48:3,19
49:2 50:12

54:10 62:22
63:9

ignore 15:9

ignores 60:22

immediately
40:11 58:14,
18

immune
32:16

immunity
31:1

immunize
32:6

immunized
31:5,19

impact 4:2,7,
9,14

impacted
4:13 6:6

impair 34:16

impaired
35:11

implement
22:2

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

326



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

I ndex: inplenmented..interests
implemented 65:17 influence 61:19 5:12
21:17 24:5 4:18
included injunctive instruction
implicate 7:4 16:13 influenced 40:2,6 37:20
42:10 62:8
includes 48:9 injury 57:4 integrity 7:3
implicated information
9:9 : . 9:4 13:21 . .
including 14:29 23 injustice intellectually
14:23 15:2,21 o 51.23 19:6
. . _ ) 15:2,8 18:4,7,
implicates 28:11 52:12 i
10:17 41:12 22 19:13
19'21 42j10’ 20:8,16 21:1, | innate 18:10 intend 65:3,9,
' ' inconceivable 12,23 22:11, 16,17
44:13 46:17 16 23:14 .
implications 62:10,12 25:4,19,20 |nnc.)cence ,
23:23 intended
59:7 27:3 28:4 : :
38:22 46:17,
: 35:6 39:19,23
incorrect 40-1.6.8 19 innocent 21
implicit 53:24 24:1,3 24 42:6.20 4013
44:20,24 intention 65:2
implied 53:20 mlclr-(:eLagses 4554,20 - inspires
' 47:10’17_48'8 10:21 interact 7:11
implying 50:4 49:22 50:11’
independent 15,16 51:11, . . .
' 7.3 955 26:1 14,16,24 inspiring interacted
important 5:1 DU - 52:8.24 34:12 8:13
. . 427:2,13,17 :
10:4 19:15 55:17.20
o1:1742:18 | %10 1.9 58:
) ' 56:1,9 58:15, | jnstall 55:5, interaction
52:19 21 59:9,11 . .
. 13 8:23 13:8
independentl 60:10,21 64:5
impression y 52:15
installed intercept 64:4
16:14 36:22 inherent 13:3 . P
e 55:15
individual
imouanin 42:5 58:23 N ) interest 42:11
pugning initial 31:22 instead 4:22
38:7,9 46:5,6 56:15 : .
. 20:4 40:14 . .
Industries 496 interesting
T 1:145:21 —_ ' 62:15
inclinations initiate 38:16
3:23 . _
industry . , Instruct 15:15 interests 4:11
. _ 34:1661:3 | 'Munction 8:17 32:12
include 15:4 .
instructed

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

327



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

I ndex: internediate..kept
42:13 51:4 intrigued 60:23 64:3 issue 26:21, 18:15 21:22
10:6 22 36:17
intermediate investigator's 22221254:23323 judicial 1:6
13:21 17:22 intrinsic 23:5,11,22 60:9 63_9' 6:20 7:7
21:16 23:3 16:22 26:3 34:14 65:16 66'5
45:3 46:13 43:3 44:24 ' ' Ldiciary 7-2
47:1954:22 | . J y s
: introduced . ) 3
62:11 ) . . iIssues 4:11
39:9 investigators - o
0:12,1543:9 | 92815
internall 4.6'1’5 49_2'1 29:11 36:13, | JULIE 1:24
) y intrusive 42:9 ) ) 20 46:6
33:23
. . invite 3:24 jUI’IS-dICtIOI‘]S
. invasion ) J 42:8
interpose i ) 11:10
54:99 10:17 35:9
. 38:4 41:6 jurisprudence
42:6,1255:4 | inviting 24:8 | | a0 ng_fg 1110
interpretation 56:23 64:9 ' ' '
15:16,21 involve 7:5
16:9,21 investigation 12:18 job 66:8 juror 4:15
23:16,19
m;g.rlrgpt 7:20 42:21 45:7,9 involved 7-16 Joining 3:6 jurors 4:5
' 23:18
investigative joint 31:1,4 justice 31:17,
interrupting 45:18 46:1 , 20 32:13,17
605 involvement o 4124
' 8:7 jointly 6:9 :
investigator 59:12
interstate 12:19 13:2,4, involving justified 50:2
11:7 12 16:23 794 815 Jones 42:1
19:14,17 _
_ 45:7 K
into 10:22 20:12,16
P oi01sas | 21232216, journalist
15:14 18:1;3 24 23:11,13, lowa 9:19 28:1,3,8,9
j j 19 24:9,14 26:19 keep 17:16
21:15 22:7 57:14.18.19 _ 286 32:7
26:24 37:22 31:11’37j8 judge 1:87:8 50-9
42:6 49:14 : ' ironic 35:2 8:7,12 14:11 '
jgéi’igiég 17:6 23:2
T . 48:10 57:3 keeping 5:14
intra-nevada 44:7 45:5,18 | irony 4:10 26I:02 J
11:7 49:4 52:23 35:12,18 55:2 |
55:11,12 judgment
kept 50:16,17

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

328



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: KERNAN..LLP
52:8 later 18:14 11 42:23 30:20 31:13 22 28:12
21:17 33:4 48:17 32:20 53:22
KERNAN 42:149:19 56:11 limitations
1:24 leave 15:1 54:8
Latino 1:21 level 12:24
kind 14:3 36:4 leaving 54:12 4112% 21:24 limited 4:6
16:19 31:5 60:19 ) 40:16 48:13
34:24 35:6 law 1:20 2:2 56:9
36:23 47:18 7:22 8:21 leeway 17:13 liability 31:24
49:14 51:6,9 10:22 12:22 y ' 46:20 56:23 line 33:23
54:20 58:10 13:17,20 64:19 '
14:6,7 16:16, | left 9:21 Liberty 1:22 :
cnew 811 1717:7.914 | 29:2137:13 y -
615 ' 20:17 21:20 40:12 linked 19:1
' 25:2,18 licensed
26:14,21,23 ] 45:19 . _ _
knowing 57:2 | 28:230:4 Ielgza.1I156.127.10 list 27:4 28:10
2%?63299 17 35:20 licensee listen 24:22
known 7:6 37:12’19 55:23,24 46:18 '
25:6,19 26:5 38:19’41'8 57:21 58:9
42:4 46:1,9 64:21 licensing lists 26:18
L 50:10,24 45:7
51:13 52:12 legally 63:21 litigant 45:12
53:754:7,18, like 3:7 12:24
lack 48:22 20_56'4 62:19 legislative 13:15,23 litigants 7:8
65:15 10:8,12 20:15 | 25:10.18
landing 31:6 30:5 28:18 32:3 litigation
lawful 55:12 33:8 36:12 ) )
24:17 32:23
legislature 41:547.21 33:5,21
language g 53:2 61:2,22 e
15:9 16:9 lawfully- 10:1017:24 64-2 7
46:22 49:14 | issued 432 | 20:2046:17, - little 4:10
62:10 63:3 21 el 611 | 1413289
laws 54:24 IKely ol 39:11 40:18
Las 24 lengths 9:20 44:22
' lik 27:11
learn 59:4,9 Kes
last 3:11 7:23 less 66:4 LLC 1:14
50:3 63:18 least 244 "TL{FS‘Z?@G 3
30:4 41:7,9, let 22:9 28:23 ' "~ L LLP 1:20

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

329



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

I ndex: local..mnims
local 11:17 maintain 25:8 | marginally Mcneely's merit 34:2
49:15 50:15 7:18 55:16
locations merits 19:18,
39:20 maintained mark 13:16 mean 17:12 20 20:3 32:24
25:12 47:23 21:7 22:17 33:2 37:22
long 65:16 28:15 35:13 42:14
make 3:7,19 | matter 12:11 ggfig gif;g
looking 17:10 5:16 8:4 9:3 29:20 39:2 53j17 19'54.9 messages
_ g h 18:11 19:12 48:21 51:22 o ' 39:17,18
32:5 20:15 26:6,23 612
30:8,9,10 _ : :
lot 16:11 34:7,8,10 mGa(LSt.tgrs 65:15 meaning m5e;_281.18 312
29:18 40:23 39:23 53:10 ' 52:15 '
43:24 50:1 55:24 56:1
. 65:23 12:7,18 22:11 '
LOUISE 1:10 2719 32:13, vichiaan
K 12:20 14 35:1 47:20 | Meardon 9:19 44_59
LSV's 10:20 | MaKes 1o 51:18 58:1 '
25:24 29:17 _
59:6 measure
Lucey 724 | . 33:17 middle 14:7
8:2,3,5 1611L I56917 6.3"7 maybe 5:22,
' ' 24 8:6 18:15 Mmeasures might 8:23
M manage 5:1 322491152 32:1133:15 %gé %ig
12 6:9 27:14 28:7 35:10 43:11
37:14 61:3,24 | media 3:10 57:8,10 65:19
machinery manner 13:22 | 637641 4:1,13,17,20
57:20 ' -
40:15 2'14’10'13’17' million 27:5
Mayor 8:23
made 6:1 8:3 fact mind 19:10
9:6 58:14 manuracuurer . .
54:11 Mcdonald member 7:17 1534 27:24
1:20 36:3 65:24
magistrate : members
175 manufacturin 513
g 54:4 Mcneely 3:5 ' mine 8:19
5:20 39:9,10
main 29:11 _ 49:21 50:4 mere 49:13 L
62:20,21 m1a8r.1%/ 5%%6 5290 51:11 minimis 8:10

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

330



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: m ni num . nondi scl osed
minimum money 52:16 32:4 34:6 28:5 29:23 11:3 14:24
48:7 55:10 60:6 31:12 64:11 21:8,13,19
monitor 63:15 25:17 26:8
minute 3:21 10:16 55:13 necessarily 2852 30:4
, ) 36:22 41:10
much 12:21 12:16
18:1 4713 42:17 43:1,5,
minutes 4:6 more 12:12 ' ' 7 44:18,19
12:12 36:12 13:13 23:16 necessary 45:22 46:24
24:20 29:4 multi-day 4:7, 4:24 48:22 47:4 48:22
. 32:18 47:24 23 63:6 53:14 54:18,
mz'g'r_iged 59:3 64:1 24 56:6,20
multiple necessitate 671
. . morning 3:12 48:18 45:19
misa 14:21
PP Nevada's
. . morphous murder need 26:12 26:13 37:11
misapplied ) ) ) )
16:17 36:24 23:16,21 29:4 30:17
' 46:24 47:22 never 8:18
) 56:3 58:20 10:9 21:15,16
misappropriat m;;; 26:20 mngr.cic;red 61:8 32:15 49:16
ion 32:23 ' | 53:6 54:19
33:554:13 )
63:2364:10 | motion 11:21 | must 3:17 needed 64:1 5420
12:1,2 14:9, 46:2 48:8 New >4
mispronounc 18 32:3 33:19 needs 45:13
. 1‘1’_4 40:3 49:19 N 56:4,7 news 38:21
' 57:14 65:18, 39:3
22 66:2 negative
missed 13:16 ) ]
. name 334 44:17.21 nexj[ 30.1?
o motor 10:20 34:4 43:18 37:1057:16
modification ) :
418 47:3 neighbor
' move 52:1 7:18 nice 66:6
) 5517 57:21 named 47:12
modify 33:12 . )
_ _ neither 8:19 nonabsolute
48:24 65:8 ¢ _
movements names 48:9 13:22
10:17,19 neutrally 7:6
moment 3:7 y noncompete
6:19 22:10 ) . narrow 11:18 _ _
24:2334:23 | moving 56 41:2459:9 | Nevada 16, 53:20 54:15
9:9 10:1,23 A a.
18,23 2:4 3:1
12:18 16:14 9:23 10-15 discl q
MONDAY 3:1 nature 178 : : nondisclose

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

331



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: nonparty..outcone
6:21 NRC 11:17 obtained 50:23 53:2,10 | opposition
39:19 455 57:12 59:11, 11:22 40:5
nonparty NRS 9:10,13, 22_2162_23:18
24:10 15 14:22 obtaining ' ' oppression
20:14,18 51:15 18:20
nonpublic 21:12 37:6 one-off 16:23
56:1 23224241(159 obviously 21:861:6,9 oral 1:17 3:22
) ) 13:9 23:6 4:215:9
nonsolicitatio 55:22 ones 36:21 11:11 29:9
) ) number 19:22 60:4 65:18
n 53:20 54:14
34:14 59:5 ) .
617 occurs 6:20 ongoing-type
normal 55:11 61:20 orbit 7:12
o off 22:22
normall 28:12 60:3 only 6:2,21 order 3:215:2
hod 23’8_24 11:2 27:14 18:19 20:17
' ' offer 65:12 28:6 36:7 22:11,16,23
object 61:14 ' 38:24 39:4 23:531:16
note 11:23 51:14,17,19 33:14,22 34:1
C officials 39:22 47:16
objecting _ _ .
noted 44:6 5:17 59:18 39:14 open 21:20 56:1,8 58:12,
512 23 61:18
' , 65:3,6,16,17
objection O;;e_gtlmes operated
notes 5:10 1:17 4:21 : 63:3,14 derly 7:20
9:7 23:22 5:21,24 6:17 oraerly .
43:3 59:16 12:22 14:1 Ohio 45:3 inion 20:3
21:10 26:8 OPINION 29:5 1 orders 10:2
nothing 20:13 63:11,14 once 7:18 oDinions
29:3 35:23 57:11 21_11 organized
objectively : 23:18
notoriety 7:6 14:2 one 177 obbortunit
21:18 23:14, 22_9 Y | others 3:58:5
. obligations 21 25:2,7,18 ' 50:5
”gg’%’ 50:23 45:13 26:12 27:8
' 28:17 33:8,17 | opposed .
34:1436:16, | 24:11 otherwise
novo 11:12, Oi’g,e;vat'o” 24 39:3 42:7 31173510
14 16:14 ' 44:5 45:2,17 obDbOosite
17:10 21:21 48:12 49:8 gg-zz outcome 14:6

obtain 51:24

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

332



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: outlined..points
62:7 50:3,14 60:6 30:15 permitted 55:14
47:4
outlined participant paused 56:24 plaintiff 1:12
57:22 24:10 perpetuity 3:6 23:7 29:1
pay 52:16 49:6 34:1 65:10
outrageous participants
41:6 6:11 enalized persists plaintiff's
P 56:15 6:15 20:19
. - ' 29:16 36:1
outside participate 62-18 66:6
25:19,22 33:21 penalty 16:1 person 10:17, ' '
' 18 23:17
over 7:23 articular 27:8,10,15 plaintiffs 1:20
6 4919 p9_18 pending 32:1659:12 | 6:179:24
50j1 ' ' 11:20 33:19 15:5,11 18:11
' 57:17 58:13 ersonal 7-19 25:15 28:20
particularized p8'23 158 ' 36:4 38:3
own 6:23 3:19 enetration ’ ’ 39:20 55:15
24:22 29:1 116 56:10 59:3
30:20 38:7 . ' personally
particularly g2
e 521 10:6 people 7:12 plead 18:5
. 16:2.20:7 erspective
parties 7:5,15 27:5,10 49:23 p12'§0 pleading 20:4
P 8:9 18:4 59:8 '
23:10,14 48:9
' . ] Plus 53:23
perceived 4:7 petition 61:12
P.M. 31 party 4:3,12, : .
15 5:17 32:13 | phone 42:3 | Point 13:18
4712 59:19 perform 13:4 24:3 26:6,7,
paper 50:1 ' ' 34:2 16 28:15,20,
55:10 photography 21 31:21 41:7
pass 10:10 perhaps 8:17 44:10 60:7
papers 9:9 57:22
10:1,23 16:14 | passed 21:2 piece 56:9 pointed 28:14
34:6 60:8 . :
period 49:9 525
pattern 30:11, 54:558:8 pieces 42:5
Parentheticall 22 pointing
15:17 . o ;
y permit 51:4, pivoting 40:3 3513
pause 4:10 24
t 15:1 ' :
par place 5:4 50:2 points 63:18

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

333



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

pol i ce.. proceedi ngs

police 23:20
38:18

policy 18:10
20:9,10 34:12
64:20

political 9:2
38:2341:5

position 13:6,
12 14:10,20
15:3,9 29:16
37:9,12 44:2
50:12 54:9,17
55:2,3 60:8
64:16

Position's
55:22

positioning
24:17

possibility
59:3

possible 8:4
44:2

posture 35:1

potential 25:5
26:2 40:11
46:14 47:3
48:19

potentially

32:2 36:20
39:21 42:12
46:19 47:4

practical
48:16,21
53:15

practice
49:19 55:11

preanswer
40:15

precautions
33:7

precise 12:13

precisely
40:9

predicate
30:18

preference
4:20

preliminary
61:18

premise 10:4

premised
63:11

prepared

30:9 40:4

preparing
27:24 66:1

presence
3:24 4:13,17,
18 5:17,22

present 40:7
41:2 61:20

presented
36:10 44:1
47:15 58:11
61:23 65:12

presenting
40:2

preserve 7:2
44:3

preserved
49:18

presided 7:23

press 38:17

presumably
23:22

presumption
3:16

pretty 12:21

prevent 47:2

preventing
18:19

prime 7:2

principal
17:21

privacy 4:10,
11 10:6,18,19
13:3 20:7,11,
23 29:20
30:12 35:9
38:4 41:6,13,
19,21 42:6,
10,12 49:4
55:5 56:23
64:9

private 9:12,
14 12:19
13:2,4,11
19:14,17
20:11,16
23:10,11
24:9,13 26:3
27:14,18,19
31:11 34:13
37:8 42:16,
19,23 43:3,5,
8,13,17 44:7,
23 45:5,12,18
46:15 47:9
49:4,21 52:23
55:11,12
60:23 64:3

privilege

9:11,12,13
13:10,12,15
14:8 17:23
20:18,20,21
28:2 31:8,15,
17 32:12
36:24 377
42:16 43:1,7
44:7,9,16,18,
19 45:22
46:1,18 48:22
49:3 64:18

privileged
18:9,21
21:12,14

probably 8:14
64:10 66:4

problematic
11:10,11 31:2

proceed
48:11,15

proceeded
40:14

proceeding
4:18 6:5 45:6,
15

proceedings
1:13 3:16
4:19 5:2,15,
23 6:21 57:17
66:13

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

334



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: process..quotes
process 6:22, | proportional protection 38:12 46:16 25:23
24 10:946:11 | 18:8 13:8 15:24
48:2 38221219123 provision put 22:17
proportionalit 22j1 36 ' 43:6 46:23 49:14 51:22
processing y 14:8 R 63:20
7:20.21 26:15 32:6,19 .
T 39:21 47:1,19 | public 5:37:7
proportionate 48:13 61:7 8:8 18:10 Q
procurement 13:7 62:13,23 20:9,10 26:5
52:23 63:10 33:24 35:4
propose ﬁig Lllcl)ig qualify 26:15
product 33:20 protections 46:15’48:8
2711646 2;155’;5546:5 55:20 64:20 | question
proposed : ' 15:14 16:18
products 10:8 54:22 Lies 610 | 17:1021:20
33:9 p$_5'° s o 29:13 30:13,
.. protective ) 18 31:23 33:2
roposition
rofession ID1OP14 N 18:1932:11 36:7 477
p27.21 ' 33:15,17 publication 64:1
' 47:16 28:5
prosecute .
. _ questions
professional | 51 prove 23:23 | publicly 35:6 | 14:1517:17
14 4014 55:18,22 20:12 64:22
' protect 38:20 .
49:20 provide 13:8 _
romised ' 51:6 58:21 published quick 25:1
p54.4 61:6 29:24 43:20 59:23
' protectable
2:753:1 . " .
rona 50:20 26'2 53:18 provided punitive 18:2, | Quinlan 45:2
prong > ' 17:23 24:2 6,13,17 21:17
15:1
pronounceme | protected . qglo'tfg 22 60:8
nt 3:22 20:9 27:7 provider purpose 19, :
' 3292 43-10 52:18 34:12 62:17 63:2
ronunciation 12 47:10
pg.lg 53:14 provides purposes quoted 62:10
' 14:23 37:20 38:23
roperl protecting 52:9 quotes 39:8
oo va1s | 13211821 pursue 6:2
' ' 27:8 providing
purview

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

335



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

radical..relatively

radical 54:17

Rafferty 44:5

Rainbow 2:3

reach 14:4
18:17 30:24
63:7

reached
28:16

reaches
28:22

reaching 13:4
59:7

read 9:7,8,17
10:3 11:1,21,
22 14:1 30:5
39:3,5 65:4

reading 16:2

ready 24:20

real 11:2

real-time
39:19

realistically

43:11

really 6:22
12:14 13:23
14:10 16:22
18:18 219
22:7 25:1,11
26:16,19
29:10 36:16
45:12 64:13

reargue 60:1

reason 17:17
41:13 46:2
53:555:6
56:18 57:24
58:2

reasonable
10:18 25:8
49:15 50:14

reasoning
19:2 64:19,
20,21

reasons
37:24

receiving
39:14

recently 38:3

recess 66:12

recognize

13:10,11,18
32:7 53:17

recognized
17:24 28:2
36:23 43:7
44:8 48:2
49:3 52:12
53:6 56:6

recognizes
61:8

recognizing
45:24

recollection
8:16,22 9:1

recommendat

ion 4:22 9:8,
10 11:15,24
41:15 49:1
57:16

reconcile
31:20

record 3:19,
20 5:16,22
6:20 9:5
12:12 45:11
47:2,5 48:10
50:17 59:5

records 45:10
51:9,10,13

recruit 27:15

redacting
47:2,548:18

reductive
13:1

Reese 7:13,
17

Reese's 7:22

refer 48:4

reference
3:13 14:13,17
26:20 46:3,24
62:18

referenced
10:1 41:22

references
10:13

referring 9:12
39:6 40:8
62:13

reflect 14:6
65:4

reflecting
20:22

refuse 46:18

refused 44:24

regard 37:15

regardless
12:4 17:14
24:12,13,17

Reid 44:5

reiterate 62:1

rejected
21:16

relate 25:18

related 60:15

relates 15:19

relation 24:17

relationship
7:8,19 8:1,10
16:23 20:13
26:15,17
27:8,10
31:10,13
52:17 60:18,
2361:1,3

relationships
6:19 26:9
34:16 61:9

relatively
52:8

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

336



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: release..reviewd
release 34:4 remember represents 65:18 46:21 49:4
64:6 8:24 63:19 56:22
resolve 66:3 resulting 35:4
relevance reminder reputation
14:8 17:18 34:15 resolved 46:7 | retaining 27:1
relevancy removed 9:2 request 14:3 resolving retreated
13:7 16:6 18:6 34:13 403 379
rellg'\gagi.fg render 60:11 requests 3:10 respect 10:19 | returning
' ' 39:12 52:2 66:2
Reno 1:18,23 | require 5:4
re5||1e_g 20:14 I 2:3“115328126 respectfully returns 18:22
' ' ' 17:3 21:10 20:8 24:6
repeat 52:21 47:10
relief 14:3 required 3:9, respond
i’g:ié g%’i’o repeating 12_33;_3314:7 28:2331:2 | reveal 63:22
58:1 " 38:6 | ' 34:24 49:11 64:6
' 62:18
) requirement
. , replace 58:16 , revealed
relies 20:4 4:24 responding 49:24
relying 15:4 reply 1:17 requires .
ying ' 11:22 26:7 2%_23 reversal 37:2
28:24 62:17 ) response
remain 5:4 30:17 46:10 reverse 658
9:21 31:18 reread 9:7 57:18 58:9 '
Reported
124 reversed
remains 6:21 research 6:23 | responsibility 1713
38:1 11:8 46:20 )
reporter
39:13 53:23 . _
. review 11:9,
remand 33:12 researched restraining 15 16:14
65:8 represent 10:24 39:22 61:18 17:4.11 25:10
41:7 30:157:17
remark 5:22 reserved restrictions 58:13
48:13 54:8
represented
remarks 53:9 57:2 reviewed
resolution result 33:3

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

337



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

revi ewi ng. . seeki ng

12:10 21:21

reviewing
33:11

revisit 57:7
66:1

rewriting 65:7

rgormley@
wwhgd.com
2:4

rights 4:9 6:6,
10

Ringelberg
9:24 10:7,14
29:23 30:5
43:21

rise 18:12
21:5 64:8

risk 38:23

road 15:23

robe 8:3

role 8:7

room 13:17,
20

routinely

52:22

RPR 1:24

ruining 64:7

rule 3:9,13,
14,15,20 4:2,
205:14 7:10,
218:19 11:17
13:7,14 15:15
17:22 18:7,19
19:14 21:6
40:7,20 47:10
62:19 64:17

rules 3:14 6:1
22:1 47:5

ruliness
34:14

ruling 24:1

rundown 12:9

rung 57:11

rush 61:11
62:3

Ryan 2:35:19

S

safe 63:15

safety 4:14
61:22

said 12:23
13:23 18:3
21:13 23:24
26:12 34:6
35:17 38:13
40:541:19
43:13 44:12
45:8 46:14
50:3 63:24

sales 28:5

same 149
15:22 16:19
17:16 24:13,
16 28:17,21
33:7 43:10,12
46:23 57:24
66:3

satisfied
25:22

satisfy 40:20

saw 59:16
62:16

say 9:11
11:1919:1,11
20:20 24:19
28:19 29:8
31:22 32:17
34:18 35:18
39:2 41:17
48:7 51:14

53:1154:3,4
57:359:2

saying 21:19
32:1541:11
44:19 49:17
52:19 55:9,19
60:21 61:16

says 14:11,22
15:2 32:10
48:5

scale 51:22

SCHIEVE
1:10

scope 4.6
21:4,5

seal 48:1,5

sealing 47:2,
548:17 49:9

seated 9:22

second 1:6
25:7,10 26:16
50:14 55:1
56:11

secrecy 25:9
27:13,17,22
50:15

secret 14:21,

22 17:1,20
22:5,6,7 25:2,
14,21 26:4,
10,14,15
28:6,11
31:12,14
32:5,15,18,
20,23 33:5,8,
14 34:9 36:9,
11 37:11,12
47:23 50:10,
12,13,16,18
52:4,8,9,13,
14,17 53:1,4,
12,14,19
54:12,14
60:16,18,24
61:1,6 64:5,
19

secretly 64:4

secrets 9:10,
13,16 14:13
16:13,21 22:9
24:18,24
31:15 32:9,21
52:2 53:10
55:19 60:15
63:23 64.7,10

Section 32:10

security
46:16

seek 28:6
40:2,1557:8

seeking

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

338



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS - 05/01/ 2023
| ndex: seeks..sonetines
23:21 series 3:14 6:24 13:13 24:551:8 19
10:2 14:9 20:9 53:12 62:19,
) 21:529:14 20 . _
seeks 58:8 corvice 5293 30:16 32:9.11 solicit 54:6
' 33:1535:19 similarly 4:13
seem 43:23 37:14 39:2 16:19 14_1'1 solvency
services 45:8 53:13 ' ' 47:11
46:16 52:18 55:6 56:16,21
seems 16:20 ' ! . )
18:21 25:10 23 2;%276604;'1107 s;nIp4Iy541528 somebody
30:1 31:18 65:2,1 ' ' ' 13:564:5
49:8 session 10:8 :
since 7:17 somehow
seen 38:20 | set 11:17 Sgg_uz'd”'t 42:23 46:5 4:18 5:12
12:22 25:11, | 34:15
selective 47-9 17 59:4 . single 16:24
showing 26:14 29:15, someone
. setting 8:15 | 1812244 1731:1036:8 | 19,13 9703
selectively . 26:24 48:18 50:13 ) )
i 11:9 39:16 43:13
44:1 52:4,17,18 . .
49:23 52:22
. _ 53:18 55:14 )
_ share 3:23 side 23:19 64:2
sending 28:19 36:19
39:16 51:22 57:12 sitting 8:12 :
shared 35:2 36:5 SOMeone s
49:27 18:6 42:9
sense 6:1 ' sign 10:10 55:5,13
situation
sensitive SZ|6e.I1d9|ng significance 4112:12 5110, something
62:4 ' 7:15 13:13,14 14:4
29:8 334
) Shieve 3:5,6 L six 8:13 47:22 50:1
sent 59:11 8:23 38:14 Sg_‘g'g;gto 52:13 58:5
58:24 54j23 ' slate 65:7 59:6 64:2,17
sentence ’ ' 65:15
25:34215 N qhitt 42:4 _ .
significantly slightly 37:3 something’s
separately Chitted 465 41:12 54:18 56:13 51:15
56:22 '
signs 54:2 slippery .
, . sometimes
September short 65:3 60:14,19 337
7:17 similar 17:11
should 5:10 slope 60:14,

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

339



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

sonewhat . . subm tted

somewhat
9:2 63:5

soon 44:22
65:15

sorry 22:8,17
38:11 59:23

sort 11:16
12:24 13:16
15:518:14
20:22,24
21:18 23:15
25:22 27:15
28:10 32:18
41:5 46:4
52:10 61:8,23
63:14,16,21,
23 64:4,20

sorts 54:7
59:10

Sotomayor's
41:24

sound 13:1
64:21

source 28:1,
3,7 38:2

sources 9:3
14:4

South 2:3

Southern
45:23

speak 6:18
22:22

speaking 5:7
7:9

speaks 7:7
20:24

specific 3:19
14:2

specifically
7:99:10,13
10:13 20:2
28:2 37:23
39:6 42:14,18
44:12 49:12
56:20

specify 14:9

speculating
61:2

speculation
40:24

spent 49:24
52:20

spoke 8:16

spoken 21:19

spot 22:18

spouses
23:12

square 9:2

SRCR 47:6
48:4

staff 47:24

stage 18:15
21:21 22:3
56:7

stagger 32:24

stand 28:18
61:6

standard
11:16,17,18
12:14,22
17:4,5,11,16
21:6,16
36:14,24 37:1
47:18

standing
24:14 34:8
40:21 43:4

Starbucks
27:49,11
53:2,3,4

start 42:15

65:9

started 28:12

starting 36:14

state 1:6 11:3
44:6 56:20
67:1

stated 60:16

states 10:15
42:7 44:8

statue 44:13

statute 9:11
10:8 14:2,11,
17 15:2,7,12
16:3,13,21
20:14,21 25:3
31:8 44:12
56:19

statutes 9:9,
14 16:10

statutory
15:15 18:9
44:9 46:4
63:10

stay 57:14,17,
22 58:13
61:13

steal 64:5

step 12:23
21:18 38:15
49:8

steps 23:3
49:15 50:15

still 17:13
22:8 31:14
33:14 41:6
59:13 60:12
62:2

straight 50:10

Street 1:22

stretches
55:24

strike 5:3
56:5

strongest
44:1

subject 25:7
47:20 54:7

subject's
35:5

submit 14:19
17:3 20:10

submitted
17:4 66:3

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

340



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: submtting..thought
submitting suit 23:12 surveillance target 35:5 57:21 62:14
15:11 38:22 60:7
summaries The-- 30:14
Subparagrap 5:9 surveyed targeted
h 4:2,9,16 43:24 59:11 their 12:19
summarizing 19:2 20:7,8
subpoena 40:4 surviving tax 18:4,22 27:11 28:1,3,
40:16 43:2 32:3 20:8 24:6 20 34:11
summary 47:10 51:10, 38:15 42:20
subpoenaed 10:20 12:1 Susskind 13 gigéégoglz
59:10 18:15 33:18 36:5 64:7 13' ’
telling 23:2 o
Subsection support 26:7 | sworn 49:16 . )
48:4 54:21 63:4 temporary theirs 52:16
64:21 _ 49:7 61:17
: system 57:21 thereby 46:19
substantive
37:22 supported T tendered 3:10
50:24 thing 6:21
substituting terms 32:4 16519 3955
501 " 3721 384 53:10 57:16
' suppor Ing take 5:10 : :
29:16 12:23 32:11 48:23 61:11 " _—
successfully 33:1558:15 2'2_95859_4'
43:18 supposed 65:19 test 12:15,16, 61:21 '
32:21 37:17, 17 21:15,17 '
18 24:5,13,16
: taken 33:8 ey
such 20:16 . 35:2036:23 | thinking 6:23
32:11 46:21 61:12
60:9 11 Supreme 3:9 37:16,18 22:9 24:19
B 1514_24 B . 45:4,8,12 43:19 57:14
o4 . taking 18:5 50:22 51:21 58:7
17:24 21:8, .
suggest _ 59:16 52:13 61:13
3292 13,19 25:17 62-3
' 26:8 29:19 ' thorough
41:9 42:1,7 talk 37:23 65:13
suggesting 43:1 46:7,12 tests 51:6
40:19 49:5 talking 12:14 56:5 thoroughness
surprise 13:117:20,21 11:7
suggests 42:22 28:12 39:8 than 6:3
26:11,13 62:12 12:13 27:16
’ ) ) thought 6:1
surveil 58:23 28:9 44:14,15

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

341



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

I ndex: thoughts..underlying
23:20 27:22 told 41:16 56:12 63:21 tried 17:16 24:4.5 357
29:9,14 56:15 40:1,861:1
63:5,14 65:6 took 14:10 traction 12:3 | true 29:10 63:24
21:7 32:21 38:24
trgoll.ngfts trade 9:10.13, types 12:19
' tort 10:17 16 14:13,21, truly 54:23
30:22 41:13 22 16:12,21 typically
thre.at 38:22 17:1,20 ?2:5, try 6:212:11 47:10
41:4 6,7,9 24:18, . .
tortfeasor 24 952 14:16 22:20,
24:11 31:1,4, e 21 25:1 39:11 ]
threats 39:15 18 26:10,14,15 59:22
17 o 28:11 31:11, '
14,15 32:5,9,
tortious 10:6 15,18,19,21, | trying 7:14 U.S. 9:20,23
through 3:11 29:18 31:4 22 33:5,8,14 19:4,12 23:4,
6:2.3 1059 41518 42512 3459 36:9,11 7 2.5:15 45:17 unconstitutio
30:1 34:1 55:10 56:23 37:11,12 55:24 59:8 nally 15:23
43:11 49:24 47:22 50:10, 63:19 162 6
62:16 65:24 torts 64:11 11,13,18
52:2,4,7,13, turn 14:16
time 7:4 9:2 14,16 53:1,3, | 15.642.19 under 4:1,16
I;nze-23 '33_'7 23 touch 22:4 9,12,14,19 ) ) 5:1,24 12:21
36:7 37_3; ' 54:11,14 13:7,14 15:7
' ' 55:19 60:15 turned 39:16 16:317:14
9 47:17 toward 32:4 ' ) )
RO, 16,18,24 61:6 18:7 20:18
52:20 53:14 63:23 64:5,7, | Tyrning 8:9 21:12 22:14
croasony | towards 639 | 1019 22_1'49 ' 25:8 26:12,13
66:3 ' ' 28:2,21 30:21
: ) 32:7 33:10
”g:,ﬁ 10:11 | TRANSCRIPT |4 257 35:19 37:11
times 8:14 ' 113 23:12 25:1 47:4,6,15
11:23 18:3 35:4,5 53:8 48:1,5,11
48:18 59:5 tracked 38:15 | treatment 54:5 64:3 50:10,13,19
15:21 17:22 65:19 66:3 57:21 61:13
timing 61:11 | tracker 55:15 | 2122347 6153:22 63:3.4,
two-step
) ; . trial 4:3,5 11:14
today 6:1 trackln.g 10:5, 610 715 16 underline
12:15 36:4,8, 16 30:3,7,11, _ ’ 11:2
2166:1 2131:335:3 | 1817 type 18:3 '
41:17 55:5 21:17,22 22:2
trick 41:5 underlying

together 14:5

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

342



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023
| ndex:

under st and. . WASHCE

5:18 45:20

understand
17:2 19:4
22:20 31:21
33:6 35:12
58:9 64:16

understandin
g 374

undertake
6:22

undisclosed
31:5,19

undisputably
29:10

undue 18:20

unfettered
30:24

Uniform
37:12

unimaginable
39:15

unique 60:22

United 10:15
42:7

unknown

12:20 34:10

unlawful
20:15

unless 29:11
46:9 64:22

unnecessary
60:11

unpack 9:20

unpublished
10:2

unreasonable
43:8

unrung
57:11,23

unsettled
56:4

unsupported
53:11

until 3:11
18:14 33:21
39:22

urge 30:24

urged 11:23

urgency

37:24 57:3,20
62:4

use 7:6 10:5
23:13 30:2,6,
11,21 31:3
35:3 36:12
41:17 42:3

used 38:3,20
60:10

using 10:16
12:12 29:1

usually 18:13

\Y

vague 15:23
16:2,6 36:23

vagueness
15:18

valuable
52:14,15

value 16:22
25:526:1,4
27:2,6,13,17
28:4 52:10
53:13

Vanguard
43:22

various 3:10
14:4 64:11

Vegas 24

vehicle 10:20

vehicles 10:5
38:15

versus 3:5

viable 32:3

victim's
23:20,21

view 17:15
19:15,18
21:22 26:14
35:1

viewed 63:6

viewing 48:9

violate 10:5

violated
36:20

violation
55:18

violence 41:4

vis-a-vis 43:5

voice 24:23

volume 39:15

wW

waiting 59:14

waiver 50:4,6

want 3:24
20:20 22:4,
20,21 23:13
24:19,24
25:15,24 26:6
27:9 28:14
30:8 31:1
33:10,12
34:22 37:23
40:18 41:23
53:23 58:9
60:13 62:18
63:18 65:4,
23,24

wanted 62:17

warrant 21:24
39:21

warranted
18:11 57:23

WASHOE 1:7

Litigation Services |
www. | i tigationservices.com |

800- 330- 1112
The LIT G oup 079F

343



http://www.litigationservices.com

TRANSCRI PT OF PROCEEDI NGS -

05/ 01/ 2023

| ndex: way..yoursel ves
way 10:9 WHEELER WILSON 1:20 44:11 Y
13:23 149 2:2
igig giﬁ wish 3:23 wording
' ' | whereabouts 5:10,16 6:19 31:24 year 7:23
17,19 56:16 35:5 9:311:19 8:14
57:7 60:11,12 ' ' '
66:11 work 13:4
whereby withhold 31:17,19 years 8:11
weakest 46:18 46:10 32:17 47:24 27:6 54:5
) 62:5 65:10,
28:15,20 1213
wherein 8:3 within 3:18 ' yourselves
wearing 8:3 6:20 7:12 . 06:11
' 9:14 18:22 working 10:8
whether
16:18.20 21:1,4,5,24
week 3:11 18:16 21:1,3 | 28184721 | ond 321
66:4 ) ) 48:23 51:19
25:20 26:2,9 63-10
30:16 35:1 : wreaking
weigh 51:7 36:8 37:6 54:23
38:18 41:9,24 | without 8:7 '
. 45:17 48:24 10:11 14:23
weight 3812 | o1 4 56:20,22 | 15:3,6.22 wrestling
57:12 62:22 20:17 22:11 22:18
WEINBERG 63:9 64:18 28:11 33:12
2:2 65:14 35:7 38:5,7,9, writ 57:8.10
24 54:20,21, ) .
_ _ 58:161:12
welcome 57:9 | while 5:3,6,7 22 63:265:18
66.7 30:4 49:7 . write 155
witness 4:12, 252
went 11:1 whole 27:21 15
21:15,18 -
A o . | writing 5:11
ii;ijjgﬁ wife 23:20,21 W;fgesses 461 623202
55:17 65:23
will 3:21 4:5 dered written 3:22
West 1:22 5:4,8 7:11,21 W;S;‘_lzre 10:24 40:23
8:19 10:10 '
12:4 20:19 )
whatever 35:14 37:14 word 7:6 wrong 21:13
24:10 33:12 40:7 57:18 38:3,13
40:21 59:2 66:4,12 wrote 28:3
worded 17:15

Litigation Services |
www. | i tigationservices.com |

800- 330-1112

The LIT G oup 079F

344



http://www.litigationservices.com

	Transcript
	Cover
	Caption
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68

	Word Index
	Index: #427..abuse
	#427 (1)
	(b) (1)
	(d) (1)
	---o0o--- (3)
	030 (1)
	1 (3)
	100 (1)
	11 (1)
	15 (3)
	1994 (1)
	1:30 (1)
	2 (5)
	2(a) (1)
	2.11 (1)
	2000 (1)
	2019 (1)
	2023 (3)
	229 (1)
	230 (2)
	236 (1)
	26 (7)
	26(b) (1)
	26(b)1 (1)
	26(c)1 (1)
	27 (1)
	3 (2)
	30 (2)
	30,000 (1)
	316 (1)
	356 (4)
	40 (1)
	49 (2)
	49.275 (1)
	49.325 (3)
	5 (3)
	50 (1)
	60 (1)
	60-minute (1)
	600 (1)
	600(a).0305 (1)
	648 (6)
	648(a).200's (1)
	648.200 (7)
	65 (1)
	89118 (1)
	89505 (1)
	AB (4)
	ability (1)
	able (3)
	above (1)
	absence (3)
	absent (1)
	absolute (8)
	absolutely (8)
	abstract (1)
	absurd (2)
	abuse (1)

	Index: abusive..all
	abusive (1)
	academic (2)
	accept (2)
	accepted (1)
	access (4)
	accord (1)
	account (1)
	accountable (1)
	accumulating (1)
	accused (1)
	acknowledge (4)
	acknowledges (1)
	acquired (3)
	act (1)
	acted (1)
	action (8)
	actionable (1)
	actions (1)
	activities (1)
	activity (1)
	actual (5)
	actually (10)
	Adam (3)
	added (2)
	additional (4)
	address (2)
	addressed (2)
	adjudication (2)
	administrative (2)
	admitting (1)
	adopted (1)
	advance (1)
	advanced (1)
	advocating (1)
	affect (2)
	affecting (1)
	affects (1)
	affirm (5)
	affirmance (1)
	affirmative (1)
	affirmatively (1)
	afford (1)
	affording (1)
	afield (1)
	after (3)
	afternoon (2)
	again (8)
	against (10)
	agency's (1)
	aggregated (1)
	aggregation (1)
	aggrieved (2)
	agree (16)
	agreement (4)
	agreement's (1)
	ahead (2)
	albeit (1)
	all (34)

	Index: allegation..aptly
	allegation (1)
	allegations (7)
	alleged (8)
	allocated (1)
	allow (9)
	allowed (3)
	allowing (1)
	allows (1)
	alluded (1)
	alone (2)
	along (2)
	alpha (3)
	already (6)
	also (10)
	although (1)
	always (4)
	amend (2)
	amended (1)
	Amendment (2)
	among (1)
	amount (1)
	analogy (2)
	analysis (6)
	ANN (1)
	annoyance (1)
	anomaly (1)
	anonymity (7)
	anonymous (1)
	anonymously (3)
	another (8)
	antagonistic (1)
	anti-doxing (3)
	Anti-doxxing (1)
	anticipated (1)
	antique (1)
	anxiety (1)
	anyone (1)
	anything (4)
	anywhere (3)
	apparent (2)
	apparently (1)
	appeal (2)
	appeals (1)
	appear (1)
	appearance (2)
	appearances (4)
	appears (1)
	appellate (4)
	application (5)
	applies (4)
	applying (1)
	appreciate (6)
	approached (1)
	appropriate (2)
	apt (1)
	aptly (1)

	Index: area..beginning
	area (2)
	argue (3)
	argued (2)
	arguing (2)
	argument (17)
	argument's (1)
	arguments (15)
	arises (1)
	arranged (1)
	article (1)
	articles (1)
	ascribed (1)
	asks (1)
	aspect (1)
	asserted (2)
	assertive (1)
	Assessor (1)
	assigned (1)
	assume (2)
	assuming (3)
	assumption (2)
	assure (1)
	attached (1)
	attempt (2)
	attempting (1)
	attempts (1)
	attention (1)
	attorney (5)
	attorneys (4)
	authority (8)
	authorized (1)
	automatic (2)
	available (1)
	avoid (2)
	await (1)
	aware (6)
	away (2)
	Ayres (10)
	Ayres' (5)
	back (7)
	balance (3)
	balanced (1)
	balancing (12)
	bar (2)
	based (5)
	basic (1)
	basically (1)
	basis (5)
	bearing (1)
	became (2)
	become (2)
	becomes (3)
	before (8)
	began (1)
	begin (2)
	beginning (3)

	Index: behalf..case
	behalf (1)
	behind (2)
	being (17)
	believe (19)
	believed (1)
	bell (2)
	bench (4)
	benefit (1)
	besides (2)
	best (4)
	between (20)
	beyond (2)
	big (1)
	bill (1)
	bit (5)
	blank (1)
	blend (1)
	blurred (1)
	bored (1)
	both (5)
	Boulevard (1)
	branch (1)
	breaks (1)
	brief (3)
	briefed (1)
	briefing (5)
	briefly (1)
	briefs (2)
	bring (1)
	broad (5)
	broadcast (1)
	broader (1)
	brought (1)
	burden (1)
	Bureau (1)
	business (16)
	businesses (1)
	buys (1)
	calamity (1)
	California (5)
	came (4)
	cameras (2)
	campaign (1)
	can't (12)
	candid (2)
	candor (4)
	captioned (1)
	captured (1)
	car (3)
	Carano (2)
	care (1)
	careful (1)
	carefully (1)
	Carpenter (1)
	case (59)

	Index: cases..comment
	cases (16)
	cases' (1)
	category (4)
	cause (6)
	causes (3)
	caveat (1)
	caveats (1)
	Cavell (1)
	CCR (1)
	cell (1)
	censorship (1)
	certainly (5)
	certainty (2)
	challenged (1)
	chance (1)
	change (3)
	Chapter (4)
	Chelsea (2)
	chief (1)
	chilling (1)
	choose (2)
	chooses (1)
	chronicle (1)
	circumstance (1)
	circumstances (8)
	citations (1)
	cite (2)
	cited (4)
	City (1)
	civil (6)
	civilly (2)
	claim (4)
	claims (2)
	Clark (1)
	clear (3)
	clearer (1)
	clearly (12)
	clerk's (1)
	client (51)
	client's (6)
	clients (8)
	clocks (1)
	close (1)
	closed (1)
	co-conspirator (2)
	code (4)
	coffee (2)
	comes (4)
	coming (1)
	comment (3)

	Index: commentary..consider
	commentary (1)
	comments (1)
	commissioner (36)
	commissioner's (3)
	common (5)
	communications (5)
	community (2)
	company (3)
	compared (3)
	comparing (1)
	comparison (1)
	compel (3)
	compelling (2)
	compete (2)
	competitive (1)
	competitor (1)
	competitor's (1)
	compiled (1)
	complained (1)
	complaint (7)
	completely (2)
	comply (1)
	conceal (1)
	concealed (1)
	concede (1)
	concedes (1)
	conceding (1)
	concept (2)
	concepts (1)
	conceptually (2)
	concern (1)
	concerned (1)
	concerning (4)
	concerns (3)
	concessions (1)
	conclude (1)
	concluded (1)
	conclusion (5)
	concurrence (1)
	conditions (1)
	conduct (10)
	conducted (2)
	conference (1)
	confidential (4)
	confidentiality (7)
	confine (1)
	confines (1)
	confirm (4)
	confirmation (1)
	confirmed (1)
	Connection (1)
	consciousness (1)
	consent (1)
	consequences (3)
	consider (4)

	Index: considered..court
	considered (3)
	considering (2)
	consistent (5)
	consternation (1)
	constitute (5)
	constituted (1)
	constitutes (4)
	Constitutional (2)
	constitutionality (1)
	construct (2)
	construction (1)
	consult (1)
	consummate (1)
	contact (1)
	contacting (1)
	contemplated (1)
	contemplates (1)
	contemporaneous (2)
	contests (1)
	context (6)
	CONTINUATION (1)
	continue (3)
	continuing (2)
	contract (1)
	contracting (1)
	contrary (5)
	control (1)
	controlling (1)
	controls (1)
	controversy (1)
	convene (1)
	conversation (2)
	conversion (1)
	conviction (1)
	cooling (2)
	core (1)
	corollary (1)
	correct (5)
	correctly (2)
	costs (1)
	Councilman (1)
	counsel (23)
	counsel's (2)
	country (1)
	COUNTY (1)
	coupled (1)
	course (1)
	court (142)

	Index: court's..definition
	court's (6)
	courts (1)
	covenant (1)
	coverage (1)
	CP (1)
	create (5)
	created (2)
	creates (2)
	creating (1)
	creation (3)
	credit (1)
	crime (1)
	criminal (4)
	criminalize (1)
	criteria (1)
	criticism (1)
	cross (1)
	crux (1)
	cuff (1)
	curb (1)
	customer (11)
	customers (1)
	cut (1)
	CV22-02015 (2)
	daily (3)
	damages (5)
	damaging (1)
	data (1)
	date (1)
	David (3)
	day (4)
	de (7)
	dealt (1)
	Dechant (8)
	decide (3)
	decided (2)
	deciding (3)
	decision (36)
	decisional (1)
	decisions (3)
	declaration (3)
	declarations (1)
	decorum (1)
	defeat (1)
	defeated (1)
	defendant (5)
	defendant's (4)
	defendants (18)
	defending (1)
	defense (9)
	defense's (1)
	defenses (1)
	defines (1)
	definition (6)

	Index: degree..discussing
	degree (1)
	delay (7)
	delays (1)
	deliberate (1)
	deliberative (2)
	delicate (1)
	demerits (1)
	Department (2)
	depending (1)
	deprives (1)
	Dept (1)
	Deputy (1)
	derives (3)
	described (2)
	deserves (1)
	despite (4)
	determination (1)
	determine (3)
	determined (2)
	determining (1)
	develop (2)
	developing (1)
	device (10)
	devices (1)
	DIAL (1)
	difference (1)
	different (8)
	differently (2)
	difficult (5)
	digest (1)
	dignity (4)
	diminish (1)
	directive (1)
	directly (3)
	directs (1)
	dirty (1)
	disagree (1)
	disavows (1)
	disciplinary (2)
	disclosable (1)
	disclose (8)
	disclosed (10)
	discloses (1)
	disclosure (19)
	discover (3)
	discoverability (3)
	discoverable (2)
	discovered (2)
	discovery (31)
	discretion (4)
	discretionary (1)
	discuss (1)
	discussed (3)
	discusses (2)
	discussing (1)

	Index: discussion..end
	discussion (4)
	dismantling (1)
	dismiss (10)
	dismissal (3)
	dispose (1)
	dispositive (1)
	dispute (6)
	disputes (1)
	disqualification (1)
	dissemination (1)
	dissimilarly (1)
	distinction (3)
	distracting (1)
	district (15)
	document (1)
	documents (5)
	DOE (3)
	done (6)
	double (1)
	down (3)
	Doxxing (1)
	dramatic (2)
	due (1)
	durational (1)
	during (4)
	duties (1)
	each (2)
	earlier (2)
	ease (1)
	easier (1)
	easily (1)
	economic (7)
	economically (1)
	economy (1)
	effect (2)
	effectively (5)
	efficient (1)
	effort (1)
	efforts (1)
	eight (1)
	either (3)
	electro (1)
	electronic (1)
	element (2)
	elements (2)
	ellipses (1)
	embarrassment (1)
	embedded (2)
	employ (1)
	employee (5)
	employee's (1)
	employees (2)
	employer (3)
	employers (1)
	employment (3)
	enact (1)
	enacted (2)
	enactment (1)
	end (4)

	Index: ended..extreme
	ended (2)
	enforce (2)
	enforcing (2)
	engage (1)
	engages (1)
	enhance (1)
	enhanced (1)
	enjoy (1)
	enough (1)
	enter (2)
	entered (1)
	entire (5)
	entirely (1)
	entirety (1)
	entitled (1)
	enumerated (1)
	equipment (1)
	erroneous (7)
	error (3)
	errors (2)
	especially (1)
	Esq (3)
	essentially (3)
	establish (1)
	established (1)
	et al (2)
	even (11)
	event (3)
	every (13)
	Everyone (1)
	everything (3)
	everywhere (1)
	evidence (2)
	evidentiary (1)
	evince (1)
	exact (8)
	exactly (2)
	examine (1)
	example (3)
	except (2)
	exception (1)
	exceptions (1)
	exchanged (1)
	excuse (2)
	exhaustive (1)
	exhibit (2)
	exist (3)
	existed (2)
	existence (1)
	existent (1)
	exists (1)
	expectation (8)
	expected (1)
	expeditiously (1)
	expense (1)
	experience (3)
	explicit (1)
	explore (3)
	extension (1)
	extent (2)
	extra (2)
	extreme (3)

	Index: extremely..found
	extremely (1)
	fact (4)
	facto (1)
	factoring (1)
	factors (2)
	facts (8)
	factual (2)
	factually (1)
	fair (3)
	fairly (1)
	fairness (1)
	fall (4)
	fall-out (1)
	falls (9)
	family (1)
	far (5)
	faster (3)
	fault (1)
	fear (1)
	federal (4)
	feel (3)
	felt (1)
	few (3)
	figure (1)
	file (4)
	filing (1)
	filter (1)
	filtered (1)
	finality (1)
	finalize (1)
	finally (2)
	financial (8)
	find (7)
	findings (2)
	finite (2)
	Finkel (3)
	firm (1)
	first (14)
	flip (2)
	Floor (1)
	Florida (1)
	Flynn (12)
	focus (10)
	focused (2)
	focuses (1)
	follow (2)
	followed (1)
	following (4)
	follows (1)
	fond (1)
	foot (1)
	Footnote (3)
	foreclosed (1)
	form (3)
	formally (2)
	former (2)
	formula (1)
	forward (7)
	found (12)

	Index: four..heard
	four (2)
	Fourth (2)
	frame (1)
	framework (1)
	free (1)
	frightening (1)
	full (1)
	fully (1)
	fundamental (1)
	further (6)
	furthers (1)
	future (2)
	gather (1)
	gave (1)
	general (6)
	generally (3)
	generic (2)
	gently (1)
	getting (1)
	give (2)
	given (8)
	gives (1)
	giving (3)
	goes (9)
	gone (2)
	good (4)
	good-faith (2)
	Gormley (48)
	governing (1)
	government (2)
	government's (1)
	GPS (9)
	great (1)
	ground (2)
	grounded (1)
	Grovatt (1)
	guarantee (1)
	guardrails (1)
	guess (1)
	guilty (1)
	GUNN (1)
	habit (1)
	Hang (1)
	happen (1)
	happened (1)
	happening (3)
	happens (2)
	happy (1)
	hard (1)
	HARDY (1)
	harm (2)
	Hartung (7)
	hate (1)
	having (2)
	header (2)
	hear (3)
	heard (2)

	Index: hearing..implement
	hearing (1)
	hearings (2)
	heavily (1)
	heightened (4)
	held (2)
	here (31)
	hesitant (1)
	highly (1)
	Hillary (2)
	himself (1)
	hire (1)
	hired (8)
	hires (3)
	hiring (1)
	hodgepodge (1)
	hold (3)
	holder (1)
	holding (1)
	home (1)
	Honor (36)
	Honor's (1)
	HONORABLE (1)
	honored (1)
	hope (3)
	horrific (2)
	Hosmer-henner (27)
	however (1)
	HUDGINS (1)
	hundred (1)
	hypothetical (5)
	hypothetically (1)
	hypotheticals (1)
	idea (10)
	identified (3)
	identify (3)
	identifying (4)
	identity (22)
	ignore (1)
	ignores (1)
	immediately (3)
	immune (1)
	immunity (1)
	immunize (1)
	immunized (2)
	impact (4)
	impacted (2)
	impair (1)
	impaired (1)
	implement (1)

	Index: implemented..interests
	implemented (2)
	implicate (2)
	implicated (1)
	implicates (5)
	implications (1)
	implicit (1)
	implied (1)
	implying (1)
	important (6)
	impression (2)
	impugning (2)
	inclinations (1)
	include (2)
	included (1)
	includes (1)
	including (5)
	inconceivable (4)
	incorrect (2)
	increases (1)
	independent (8)
	independently (1)
	individual (2)
	Industries (2)
	industry (2)
	influence (1)
	influenced (1)
	information (61)
	inherent (1)
	initial (4)
	initiate (1)
	injunction (1)
	injunctive (2)
	injury (1)
	injustice (1)
	innate (1)
	innocence (1)
	innocent (1)
	inspires (1)
	inspiring (1)
	install (2)
	installed (1)
	instead (4)
	instruct (1)
	instructed (1)
	instruction (1)
	integrity (1)
	intellectually (1)
	intend (4)
	intended (3)
	intention (1)
	interact (1)
	interacted (1)
	interaction (2)
	intercept (1)
	interest (1)
	interesting (1)
	interests (5)

	Index: intermediate..kept
	intermediate (9)
	internally (1)
	interpose (1)
	interpretation (4)
	interrupt (2)
	interrupting (1)
	interstate (1)
	into (12)
	intra-nevada (1)
	intrigued (1)
	intrinsic (1)
	introduced (1)
	intrusive (1)
	invasion (9)
	investigation (5)
	investigative (2)
	investigator (37)
	investigator's (7)
	investigators (5)
	invite (2)
	inviting (1)
	involve (2)
	involved (2)
	involvement (1)
	involving (3)
	Iowa (2)
	ironic (1)
	irony (4)
	issue (12)
	issues (7)
	Jane (1)
	job (1)
	Joining (1)
	joint (2)
	jointly (2)
	Jones (1)
	journalist (4)
	judge (9)
	judgment (2)
	judicial (3)
	judiciary (2)
	JULIE (1)
	jurisdictions (1)
	jurisprudence (2)
	juror (1)
	jurors (1)
	justice (5)
	justified (1)
	keep (4)
	keeping (2)
	kept (3)

	Index: KERNAN..LLP
	KERNAN (1)
	kind (13)
	knew (2)
	knowing (1)
	known (4)
	lack (1)
	landing (1)
	language (6)
	Las (1)
	last (4)
	later (5)
	Latino (2)
	law (47)
	lawful (1)
	lawfully-issued (1)
	laws (1)
	learn (2)
	least (7)
	leave (1)
	leaving (2)
	leeway (1)
	left (4)
	legal (10)
	legally (1)
	legislative (4)
	legislature (5)
	lengths (1)
	less (1)
	let (7)
	level (4)
	liability (3)
	Liberty (1)
	licensed (1)
	licensee (1)
	licensing (1)
	like (17)
	likely (1)
	likes (1)
	limitation (5)
	limitations (1)
	limited (4)
	line (2)
	linked (1)
	list (2)
	listen (1)
	lists (1)
	litigant (1)
	litigants (1)
	litigation (4)
	little (6)
	LLC (1)
	LLP (1)

	Index: local..minimis
	local (1)
	locations (1)
	long (1)
	looking (2)
	lot (7)
	LOUISE (1)
	Lsv's (1)
	Lucey (4)
	machinery (1)
	made (4)
	magistrate (1)
	main (3)
	maintain (3)
	maintained (1)
	make (26)
	makes (3)
	making (4)
	manage (3)
	manner (2)
	manufacturer (1)
	manufacturing (1)
	many (3)
	marginally (1)
	mark (2)
	matter (5)
	matters (2)
	may (15)
	maybe (17)
	Mayor (1)
	Mcdonald (2)
	Mcneely (7)
	Mcneely's (1)
	mean (13)
	meaning (1)
	means (2)
	Meardon (1)
	measure (1)
	measures (2)
	media (10)
	member (1)
	members (1)
	mere (2)
	merit (1)
	merits (7)
	messages (2)
	met (3)
	methodically (1)
	Michigan (1)
	middle (1)
	might (10)
	million (1)
	mind (4)
	mine (1)
	minimis (1)

	Index: minimum..nondisclosed
	minimum (1)
	minute (1)
	minutes (3)
	mirrored (1)
	misapp (1)
	misapplied (1)
	misappropriation (5)
	mispronounce (1)
	missed (1)
	modification (1)
	modify (3)
	moment (5)
	MONDAY (1)
	money (1)
	monitor (2)
	more (9)
	morning (1)
	morphous (1)
	most (2)
	motion (13)
	motor (1)
	move (3)
	movements (2)
	moving (12)
	much (3)
	multi-day (2)
	multiple (1)
	murder (2)
	murdered (1)
	must (3)
	name (4)
	named (1)
	names (1)
	narrow (3)
	nature (5)
	necessarily (1)
	necessary (3)
	necessitate (1)
	need (8)
	needed (1)
	needs (3)
	negative (2)
	neighbor (1)
	neither (1)
	neutrally (1)
	Nevada (35)
	Nevada's (2)
	never (8)
	new (1)
	news (2)
	next (3)
	nice (1)
	nonabsolute (1)
	noncompete (2)
	nondisclosed (1)

	Index: nonparty..outcome
	nonparty (1)
	nonpublic (1)
	nonsolicitation (2)
	normal (1)
	normally (2)
	note (1)
	noted (2)
	notes (5)
	nothing (3)
	notoriety (1)
	novel (2)
	novo (5)
	NRC (1)
	NRS (12)
	number (4)
	object (1)
	objecting (2)
	objection (11)
	objectively (1)
	obligations (1)
	observation (1)
	obtain (1)
	obtained (2)
	obtaining (1)
	obviously (3)
	occurs (1)
	off (3)
	offer (1)
	officials (1)
	Oftentimes (1)
	Ohio (1)
	once (2)
	one (34)
	one-off (4)
	ones (1)
	ongoing-type (1)
	only (11)
	open (1)
	operated (2)
	opinion (1)
	opinions (1)
	opportunity (1)
	opposed (1)
	opposite (1)
	opposition (2)
	oppression (1)
	oral (8)
	orbit (1)
	order (24)
	orderly (1)
	orders (1)
	organized (1)
	others (3)
	otherwise (2)
	outcome (2)

	Index: outlined..points
	outlined (1)
	outrageous (1)
	outside (2)
	over (4)
	own (5)
	owner (1)
	P.M. (1)
	paper (2)
	papers (6)
	Parenthetically (1)
	part (4)
	participant (1)
	participants (1)
	participate (1)
	particular (1)
	particularized (1)
	particularly (1)
	parties (7)
	party (7)
	pass (1)
	passed (2)
	pattern (2)
	pause (2)
	paused (1)
	pay (1)
	penalized (1)
	penalty (1)
	pending (4)
	penetration (1)
	people (7)
	perceived (1)
	perform (2)
	perhaps (1)
	period (3)
	permit (2)
	permitted (1)
	perpetuity (1)
	persists (1)
	person (8)
	personal (3)
	personally (1)
	perspective (1)
	petition (1)
	phone (1)
	photography (1)
	piece (1)
	pieces (1)
	pivoting (1)
	place (3)
	plaintiff (6)
	plaintiff's (6)
	plaintiffs (14)
	plead (1)
	pleading (1)
	Plus (1)
	point (12)
	pointed (2)
	pointing (1)
	points (1)

	Index: police..proceedings
	police (2)
	policy (5)
	political (3)
	position (18)
	Position's (1)
	positioning (1)
	possibility (1)
	possible (2)
	posture (1)
	potential (6)
	potentially (6)
	practical (3)
	practice (2)
	preanswer (1)
	precautions (1)
	precise (1)
	precisely (1)
	predicate (1)
	preference (1)
	preliminary (1)
	premise (1)
	premised (1)
	prepared (2)
	preparing (2)
	presence (6)
	present (3)
	presented (6)
	presenting (1)
	preserve (2)
	preserved (1)
	presided (1)
	press (1)
	presumably (1)
	presumption (1)
	pretty (1)
	prevent (1)
	preventing (1)
	prime (1)
	principal (1)
	privacy (26)
	private (43)
	privilege (33)
	privileged (4)
	probably (3)
	problematic (3)
	proceed (2)
	proceeded (1)
	proceeding (4)
	proceedings (9)

	Index: process..quotes
	process (5)
	processing (2)
	procurement (1)
	product (2)
	products (1)
	profession (1)
	professional (5)
	promised (1)
	prong (1)
	pronouncement (1)
	pronunciation (1)
	properly (2)
	proportional (1)
	proportionality (1)
	proportionate (1)
	propose (1)
	proposed (1)
	proposition (1)
	prosecute (1)
	protect (2)
	protectable (3)
	protected (7)
	protecting (3)
	protection (21)
	protections (6)
	protective (5)
	prove (1)
	provide (4)
	provided (2)
	provider (1)
	provides (3)
	providing (2)
	provision (2)
	public (19)
	public's (2)
	publication (1)
	publicly (3)
	published (2)
	punitive (5)
	purpose (1)
	purposes (1)
	pursue (1)
	purview (1)
	put (4)
	qualify (1)
	question (13)
	questions (4)
	quick (2)
	Quinlan (1)
	quote (6)
	quoted (2)
	quotes (1)

	Index: radical..relatively
	radical (1)
	Rafferty (1)
	Rainbow (1)
	reach (4)
	reached (1)
	reaches (1)
	reaching (3)
	read (12)
	reading (1)
	ready (1)
	real (1)
	real-time (1)
	realistically (1)
	really (16)
	reargue (1)
	reason (8)
	reasonable (4)
	reasoning (4)
	reasons (1)
	receiving (1)
	recently (1)
	recess (1)
	recognize (5)
	recognized (10)
	recognizes (1)
	recognizing (1)
	recollection (3)
	recommendation (8)
	reconcile (1)
	record (14)
	records (4)
	recruit (1)
	redacting (3)
	reductive (1)
	Reese (2)
	Reese's (1)
	refer (1)
	reference (7)
	referenced (2)
	references (1)
	referring (4)
	reflect (2)
	reflecting (1)
	refuse (1)
	refused (1)
	regard (1)
	regardless (5)
	Reid (1)
	reiterate (1)
	rejected (1)
	relate (1)
	related (1)
	relates (1)
	relation (1)
	relationship (17)
	relationships (4)
	relatively (1)

	Index: release..reviewed
	release (2)
	relevance (1)
	relevancy (1)
	relevant (3)
	relied (2)
	relief (9)
	relies (1)
	relying (1)
	remain (3)
	remains (2)
	remand (2)
	remark (1)
	remarks (1)
	remember (2)
	reminder (1)
	removed (2)
	render (1)
	Reno (4)
	repeat (1)
	repeating (1)
	replace (1)
	reply (5)
	Reported (1)
	reporter (2)
	represent (1)
	represented (1)
	represents (1)
	reputation (1)
	request (3)
	requests (1)
	require (5)
	required (6)
	requirement (1)
	requires (1)
	reread (1)
	research (2)
	researched (1)
	reserved (1)
	resolution (1)
	resolve (1)
	resolved (1)
	resolving (1)
	respect (3)
	respectfully (2)
	respond (5)
	responding (1)
	response (4)
	responsibility (1)
	restraining (2)
	restrictions (1)
	result (3)
	resulting (1)
	retaining (1)
	retreated (1)
	returning (1)
	returns (4)
	reveal (2)
	revealed (1)
	reversal (1)
	reverse (1)
	reversed (1)
	review (9)
	reviewed (2)

	Index: reviewing..seeking
	reviewing (1)
	revisit (2)
	rewriting (1)
	rgormley@wwhgd.com (1)
	rights (3)
	Ringelberg (6)
	rise (3)
	risk (1)
	road (1)
	robe (1)
	role (1)
	room (2)
	routinely (1)
	RPR (1)
	ruining (1)
	rule (25)
	rules (4)
	ruliness (1)
	ruling (1)
	rundown (1)
	rung (1)
	rush (2)
	Ryan (2)
	safe (1)
	safety (2)
	said (17)
	sales (1)
	same (14)
	satisfied (1)
	satisfy (1)
	saw (2)
	say (21)
	saying (10)
	says (5)
	scale (1)
	SCHIEVE (1)
	scope (3)
	seal (2)
	sealing (4)
	seated (1)
	second (7)
	secrecy (5)
	secret (58)
	secretly (1)
	secrets (19)
	Section (1)
	security (1)
	seek (4)
	seeking (1)

	Index: seeks..sometimes
	seeks (1)
	seem (1)
	seems (6)
	seen (1)
	selective (1)
	selectively (1)
	sending (1)
	sense (1)
	sensitive (1)
	sent (1)
	sentence (2)
	separately (1)
	September (1)
	series (2)
	service (1)
	services (3)
	session (1)
	set (5)
	setting (2)
	share (1)
	shared (2)
	shielding (1)
	Shieve (5)
	shift (1)
	shifted (1)
	short (1)
	should (26)
	shouldn't (1)
	showing (3)
	side (5)
	sign (1)
	significance (1)
	significant (3)
	significantly (2)
	signs (1)
	similar (6)
	similarly (3)
	simply (3)
	since (3)
	single (13)
	sitting (2)
	situation (3)
	six (1)
	slate (1)
	slightly (2)
	slippery (2)
	slope (2)
	solicit (1)
	solvency (1)
	somebody (2)
	somehow (3)
	someone (7)
	someone's (4)
	something (13)
	something's (1)
	sometimes (1)

	Index: somewhat..submitted
	somewhat (2)
	soon (2)
	sorry (4)
	sort (24)
	sorts (2)
	Sotomayor's (1)
	sound (2)
	source (4)
	sources (2)
	South (1)
	Southern (1)
	speak (2)
	speaking (3)
	speaks (2)
	specific (2)
	specifically (13)
	specify (1)
	speculating (1)
	speculation (1)
	spent (2)
	spoke (1)
	spoken (1)
	spot (1)
	spouses (1)
	square (1)
	SRCR (2)
	staff (1)
	stage (4)
	stagger (1)
	stand (2)
	standard (15)
	standing (4)
	Starbucks (6)
	start (2)
	started (1)
	starting (1)
	state (5)
	stated (1)
	states (3)
	statue (1)
	statute (17)
	statutes (3)
	statutory (5)
	stay (5)
	steal (1)
	step (4)
	steps (3)
	still (8)
	straight (1)
	Street (1)
	stretches (1)
	strike (2)
	strongest (1)
	subject (3)
	subject's (1)
	submit (3)
	submitted (2)

	Index: submitting..thought
	submitting (1)
	Subparagraph (3)
	subpoena (2)
	subpoenaed (1)
	Subsection (2)
	substantive (1)
	substituting (1)
	successfully (1)
	such (5)
	suggest (1)
	suggesting (2)
	suggests (2)
	suit (1)
	summaries (1)
	summarizing (1)
	summary (4)
	support (4)
	supported (1)
	supporting (1)
	supposed (3)
	Supreme (16)
	surprise (1)
	surveil (1)
	surveillance (1)
	surveyed (1)
	surviving (1)
	Susskind (1)
	sworn (1)
	system (1)
	take (6)
	taken (2)
	taking (2)
	talk (1)
	talking (7)
	target (2)
	targeted (1)
	tax (8)
	telling (1)
	temporary (2)
	tendered (1)
	terms (5)
	test (21)
	tests (2)
	than (8)
	The-- (1)
	their (21)
	theirs (1)
	thereby (1)
	thing (5)
	things (4)
	thinking (6)
	thorough (1)
	thoroughness (1)
	thought (9)

	Index: thoughts..underlying
	thoughts (1)
	threat (2)
	threats (2)
	through (10)
	time (18)
	times (5)
	timing (1)
	today (6)
	together (1)
	told (1)
	took (2)
	tort (3)
	tortfeasor (4)
	tortious (7)
	torts (1)
	touch (1)
	toward (1)
	towards (1)
	track (2)
	tracked (1)
	tracker (1)
	tracking (12)
	traction (1)
	trade (70)
	TRANSCRIPT (1)
	treatment (4)
	trial (6)
	trick (1)
	tried (1)
	true (3)
	truly (1)
	try (8)
	trying (10)
	turn (3)
	turned (1)
	Turning (2)
	two (10)
	two-step (1)
	type (11)
	types (1)
	typically (1)
	U.S. (2)
	unconstitutionally (3)
	under (40)
	underline (1)
	underlying (2)

	Index: understand..WASHOE
	understand (8)
	understanding (1)
	undertake (1)
	undisclosed (2)
	undisputably (1)
	undue (1)
	unfettered (1)
	Uniform (1)
	unimaginable (1)
	unique (1)
	United (2)
	unknown (2)
	unlawful (1)
	unless (3)
	unnecessary (1)
	unpack (1)
	unpublished (1)
	unreasonable (1)
	unrung (2)
	unsettled (1)
	unsupported (1)
	until (4)
	urge (1)
	urged (1)
	urgency (4)
	use (12)
	used (3)
	using (3)
	usually (1)
	vague (4)
	vagueness (1)
	valuable (2)
	value (12)
	Vanguard (1)
	various (3)
	Vegas (1)
	vehicle (1)
	vehicles (2)
	versus (1)
	viable (1)
	victim's (2)
	view (6)
	viewed (1)
	viewing (1)
	violate (1)
	violated (1)
	violation (1)
	violence (1)
	vis-a-vis (1)
	voice (1)
	volume (1)
	waiting (1)
	waiver (2)
	want (29)
	wanted (1)
	warrant (2)
	warranted (2)
	WASHOE (1)

	Index: way..yourselves
	way (15)
	weakest (2)
	wearing (1)
	week (2)
	weigh (1)
	weight (1)
	WEINBERG (1)
	welcome (2)
	went (9)
	West (1)
	whatever (3)
	WHEELER (1)
	whereabouts (1)
	whereby (1)
	wherein (1)
	whether (25)
	while (5)
	whole (1)
	wife (2)
	will (18)
	WILSON (1)
	wish (6)
	withhold (1)
	within (14)
	without (21)
	witness (2)
	witnesses (2)
	wondered (1)
	word (3)
	worded (2)
	wording (1)
	work (9)
	working (1)
	world (1)
	wreaking (1)
	wrestling (1)
	writ (4)
	write (2)
	writing (3)
	written (3)
	wrong (1)
	wrote (1)
	year (2)
	years (3)
	yourselves (1)


	Transcript Formats
	LiveNote
	ASCII/TXT




     1   4185                                                     



     2                                                            



     3                                                            



     4                                                            



     5                                                            



     6   SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA    



     7                IN AND FOR THE COUNTY OF WASHOE             



     8         THE HONORABLE DAVID A. HARDY, DISTRICT JUDGE       



     9                           ---o0o---                        



    10                                                            

         HILLARY LOUISE SCHIEVE,                                  

    11   et al.,                    )     Case No. CV22-02015     

                                    )                             

    12                              )     Dept. No. 15            

                      Plaintiff,    )                             

    13         vs.                  )                             

                                    )   TRANSCRIPT OF PROCEEDINGS 

    14   5 ALPHA INDUSTRIES, LLC,   )                             

         et al.,                    )                             

    15                              )                             

                      Defendants.   )                             

    16   ___________________________)                             

                                                                  

    17                OBJECTION TO REPLY - ORAL ARGUMENTS         

                                                                  

    18                   MAY 1, 2023, RENO, NEVADA                

                                                                  

    19   APPEARANCES:                                             

                                                                  

    20   For the Plaintiffs:    McDONALD CARANO WILSON, LLP       

                                Attorneys at Law                  

    21                          By: Adam Hosmer-Henner, Esq.      

                                By:  Chelsea Latino, Esq.         

    22                          100 West Liberty Street           

                                10th Floor                        

    23                          Reno, Nevada  89505               

                                                                  

    24   Reported by:        JULIE ANN KERNAN, CCR #427, CP, RPR  

         Job No.  983803             Computer-Aided Transcription 

                                  1

�

     1   CONTINUATION OF APPEARANCES:                             

                                                                  

     2   For the Defendants:    WEINBERG WHEELER HUDGINS GUNN &   

                                DIAL, Attorneys at Law            

     3                          By:  Ryan T. Gormley, Esq.        

                                6385 South Rainbow Boulevard      

     4                          Las Vegas, Nevada  89118          

                                rgormley@wwhgd.com                

     5                                                            

                                                                  

     6                                                            

                                                                  

     7                                                            



     8   



     9   



    10   



    11   



    12   



    13   



    14   



    15   



    16   



    17   



    18   



    19   



    20   



    21   



    22   



    23   



    24   



                                  2

�

     1         RENO, NEVADA;  MONDAY, MAY 1, 2023;  1:30 P.M.     



     2                           ---o0o---                        



     3                                                            



     4             THE COURT:  This is CV22-02015, it's captioned 



     5   as Hillary Shieve versus David McNeely and others.       



     6   Joining Ms. Shieve as plaintiff is Mr. Hartung.  In a    



     7   moment, counsel, I would like you to make your           



     8   appearances.                                             



     9             I'm required by Supreme Court Rule to comment  



    10   upon the various media requests that have been tendered  



    11   to the court through last week and I believe even until  



    12   this morning.                                            



    13             I begin by reference to Supreme Court Rule 2,  



    14   a series of rules beginning with Rule 229 but I focus    



    15   upon rule 230.  I acknowledge that there is a            



    16   presumption of access to all court proceedings, however, 



    17   that access must be balanced with the dignity that we    



    18   enjoy within this branch of government.  I'm required to 



    19   make specific findings on the record, particularized     



    20   findings as described by rule on the record.  The        



    21   clerk's minute order will constitute this court's        



    22   written form after the oral pronouncement.               



    23             I wish to share my inclinations and then I'll  



    24   invite counsel if they want to be heard on the presence  
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     1   of media.  I am to consider the following factors under  



     2   Rule 230, Subparagraph 2(a) "The impact of coverage upon 



     3   the right of any party to a fair trial".  I don't        



     4   believe that is relevant and is so compelling in this    



     5   hearing.  This is not trial.  There will be no jurors or 



     6   witnesses.  It is limited in scope to 60 minutes.  It is 



     7   not a multi-day event, and I perceived no impact upon    



     8   the right to fairness.                                   



     9             Subparagraph (b) "Impact upon rights to        



    10   privacy", which I pause with the irony a little bit      



    11   because the issues are grounded in privacy interests.    



    12   But again, there is no party or witness that would be    



    13   impacted by the presence of media.  Similarly, I do find 



    14   that there's an impact upon safety and well being of any 



    15   party, witness, juror or attorney.                       



    16             And finally, under Subparagraph (d) I do not   



    17   find that the presence of media would be a distracting   



    18   presence, that it would somehow influence the proceeding 



    19   or diminish the dignity of the proceedings.  There is a  



    20   preference in the rule for cooling media cameras if this 



    21   were not a 60-minute oral arguments on objection to the  



    22   discovery commissioner's recommendation and instead with 



    23   a multi-day event, I would enforce the cooling           



    24   requirement.  I didn't think it was necessary here.  It  
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     1   is important under the code of conduct that I manage the 



     2   order, the decorum, the dignity of these proceedings.    



     3             While allowing public access to strike that    



     4   balance, I will require that media remain in place       



     5   during the entire arguments.  I'm not going to have      



     6   equipment moving back and forth while counsel are        



     7   speaking or while the court is speaking.                 



     8             Also, I will not allow any contemporaneous     



     9   oral summaries or commentary upon what's happening.      



    10   Should the media wish to take contemporaneous notes      



    11   beyond the cameras they'll do so in writing.  And I've   



    12   instructed Deputy Grovatt to somehow manage the          



    13   appearance of all media members so that they appear      



    14   consistent with Rule 236 in an appearance keeping the    



    15   dignity of proceedings.                                  



    16             Counsel, do you wish to make any record on the 



    17   presence of media beginning with the objecting party who 



    18   is the defense in the underlying dispute?                



    19             MR. GORMLEY:  Thank you, your Honor.  Ryan     



    20   Gormley here for the defendant, David McNeely and 5      



    21   Alpha Industries.  We have no objection to the media     



    22   presence here.  I would just remark for the record maybe 



    23   in the future there could be hearings or proceedings     



    24   where maybe we would have an objection under district    
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     1   court rules, but for today I thought it made sense.  I   



     2   only hope not to pursue with these try legal issues but  



     3   other than that.                                         



     4             THE COURT:  I agree with you, counsel, if      



     5   there were any durational evidence based proceeding in   



     6   which there would be other rights impacted I would       



     7   convene a conversation with counsel in advance.          



     8             MR. GORMLEY:  Okay.                            



     9             THE COURT:  And we could jointly manage the    



    10   public's right to access with your rights as trial       



    11   participants --                                          



    12             MR. GORMLEY:  Very well.                       



    13             THE COURT:   -- so that I agree.               



    14             MR. GORMLEY:  Thank you, your Honor.           



    15             THE COURT:  Plaintiff's counsel?               



    16             MR. HOSMER-HENNER:  Adam Hosmer-Henner for the 



    17   plaintiffs.  And we have no objection, your Honor.       



    18             THE COURT:  All right.  I'm going to speak for 



    19   a moment about relationships.  I wish to be accountable  



    20   on our record for all that occurs.  Within judicial      



    21   proceedings the only thing that remains nondisclosed is  



    22   really the deliberative process.  What I undertake on my 



    23   own through research and writing and thinking, except    



    24   for the deliberative process there should be full        
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     1   disclosure.  Because the code of conduct directs that a  



     2   prime directive for the judiciary is to preserve and to  



     3   enhance the independent integrity of the judiciary.      



     4             From time to time some cases implicate         



     5   public's consciousness and involve parties of some       



     6   notoriety.  I use that word neutrally.  They are known   



     7   to the public.  The code of judicial conduct speaks to   



     8   the relationship a judge may have with litigants, with   



     9   witnesses and attorneys.  I'm speaking specifically of   



    10   Rule 2.11 in the duties of disqualification.  The code   



    11   of conduct acknowledges that the court will interact     



    12   with people who are within its orbit.                    



    13             For example, City Councilman Reese is an       



    14   attorney in our community, and is trying a case, a bench 



    15   trial that is of some significance to the parties        



    16   involved.  We've been in bench trial, evidentiary        



    17   hearings since about September.  Counsel member Reese    



    18   was once a former neighbor.  I have marginally           



    19   professional -- a personal relationship with him, but I  



    20   don't allow that to interrupt the processing, orderly    



    21   processing of cases, so I will rule for or against Mr.   



    22   Reese's clients as the facts and law compel.             



    23             Last year I presided over a case during the    



    24   campaign involving a Commissioner Lucey, and Assessor    
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     1   Clark.  I have a professional relationship with          



     2   Commissioner Lucey, is personally fond of Commissioner   



     3   Lucey.  I made a decision wherein wearing this robe that 



     4   I felt compared to make.  It's possible that             



     5   Commissioner Lucey or others would be aggrieved upon my  



     6   decision, maybe even ascribed as an electro defeat to my 



     7   involvement, but it is my role as judge to act without   



     8   fear of criticism or public calamity.                    



     9             Turning to the parties in this case, I have a  



    10   professional De minimis relationship with Mr. Hartung,   



    11   who I knew as a commissioner.  For years I was chief     



    12   judge of this district, he was a sitting commissioner,   



    13   and I interacted with Commissioner Hartung four to six   



    14   to eight times a year probably always in a professional  



    15   setting involving issues of the court.  To the best of   



    16   my recollection, I spoke to him about -- among many      



    17   court business about his interests in photography and    



    18   antique clocks.  I've never been to his home or met his  



    19   family and neither he to mine.  I will rule for or       



    20   against Commissioner Hartung, former Commissioner        



    21   Hartung as the facts and law compel.                     



    22             To the best of my recollection, I have not had 



    23   a personal interaction with Mayor Shieve.  I might have  



    24   and I just don't remember it.  I don't have any          
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     1   recollection of any conversation with her, though I'm    



     2   somewhat removed from the political square at the time.  



     3             Those are the sources I wish to make.          



     4   Counsel, if you have different information consult with  



     5   your client and correct the record.                      



     6             You've made your appearances, counsel.         



     7             I have notes, as I have read and reread        



     8   Commissioner Ayres' recommendation.  I have read the     



     9   statutes that are implicated in the moving papers and by 



    10   recommendation specifically NRS 49.325 the trade secrets 



    11   privilege statute.  I can hear counsel say there is not  



    12   a privilege for private investigators.  I'm referring    



    13   specifically to the trade secrets privilege, NRS         



    14   648.200, embedded within the statutes governing private  



    15   investigators, and then NRS 600 alpha .030 which defines 



    16   trade secrets.                                           



    17             I have read decisional authority cited by      



    18   Commissioner Ayres, in particular, the decision out of   



    19   Iowa, Meardon, I believe, is the pronunciation.  I've    



    20   gone to great lengths to unpack the U.S. District Court  



    21   decision, which I've left on my bench.  Everyone remain  



    22   seated and at ease, please.                              



    23             U.S. District Court for the District of Nevada 



    24   is decision in Ringelberg it is cited by the plaintiffs  
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     1   in the complaint, it is referenced in the moving papers. 



     2   Because it's unpublished there are a series of orders    



     3   entered in that case that I have read because the        



     4   premise asserted is important to the court in that the   



     5   use of GPS tracking devices on vehicles can violate      



     6   privacy and be tortious.  I was particularly intrigued   



     7   by the Ringelberg decision because in the 2023           



     8   legislative session there is a proposed statute working  



     9   its way through the process, we can never guarantee what 



    10   the legislature will pass and the government will sign,  



    11   but it appears that AB 356 is on a faster track without  



    12   controversy to enactment and in the legislative          



    13   counsel's digest of AB 356 it specifically references    



    14   the Ringelberg decision for the following proposition    



    15   "United States District Court for the District of Nevada 



    16   has held that using a GPS tracking device to monitor the 



    17   movements of a person implicates the tort of invasion of 



    18   privacy because a person has a reasonable expectation of 



    19   privacy with respect to his or her daily movements, in a 



    20   motor vehicle."  That is the LSV's summary of the        



    21   decision which apparently inspires a bill that may be    



    22   enacted into law.                                        



    23             I appreciate counsel's moving papers.  They    



    24   were very well written, well researched.  In fact,       
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     1   defense counsel went so far as to read the appellate     



     2   briefs, underline the real -- the only decision,         



     3   essentially, in the state of Nevada, I'm going to        



     4   mispronounce this but DeChant.                           



     5             MR. GORMLEY:  Yeah.                            



     6             THE COURT:  So I would acknowledge the         



     7   thoroughness of both your interstate and intra-Nevada    



     8   research.  And I have confirmed defense's candor in      



     9   setting forth the review authority this court has.  It's 



    10   problematic, counsel, I'm going to invite you to comment 



    11   to this during oral arguments.  It's problematic to look 



    12   at every discovery commissioner's decision de novo       



    13   because that just increases costs, creates delays, if    



    14   there were any two-step de novo analysis of every        



    15   recommendation in here so I have to confine my review to 



    16   some sort of standard, and I agree with the defense      



    17   standard as set forth in NRC 316 and local rule.  Please 



    18   -- excuse me.  Please focus on that narrow standard      



    19   during your arguments.  That's all I wish to say.        



    20             Oh, no, it's not.  I am aware of the pending   



    21   Motion to Dismiss.  I have read it, it's fully briefed.  



    22   I've read it in its entirety along with opposition reply 



    23   a few times.  I note that Commissioner Ayres was urged   



    24   to delay a decision in his recommendation based upon     
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     1   either dispositive motion and summary adjudication or to 



     2   dismiss.  And I agree that if the dismissal motion gets  



     3   any traction, not dispose of the entire case, this case  



     4   will continue regardless of the Court's decision on      



     5   dismissal.                                               



     6             All right.  And with that, Mr. Gormley, good   



     7   afternoon.  You may begin.                               



     8             MR. GORMLEY:  Thank you, your Honor.  And I    



     9   appreciate you giving us that rundown of everything      



    10   you've reviewed and where you're coming into this        



    11   matter.  And I'll try to be -- my hope is I don't end up 



    12   using the entire 30 minutes of the record, I can be more 



    13   precise than that.                                       



    14             So talking about the standard, to me really    



    15   what we're here today is about the correct legal test,   



    16   not necessarily the application of that test here, but   



    17   identifying the correct test, not just for this case,    



    18   but for cases moving forward that may involve these      



    19   types of claims against a private investigator and their 



    20   unknown client.  And so from my perspective that makes   



    21   pretty much all these arguments fall under the contrary  



    22   to law standard that we set forth in the objection.      



    23             And so with that said, just to take a step     



    24   back and sort of focus on, like, the 30,000 foot level,  
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     1   it might sound reductive, but we're talking about a      



     2   private investigator.  There's a common expectation of   



     3   privacy and confidentiality that comes inherent with     



     4   reaching out to a private investigator to perform work   



     5   for somebody.                                            



     6             Our general position is at the guardrails of   



     7   relevancy and proportionate under Rule 26  B are not     



     8   enough to provide the protection for that interaction    



     9   given that expectation.  And we're obviously not here    



    10   arguing for an absolute privilege.  We recognize that    



    11   Chapter 49 does not recognize an absolute private        



    12   investigator privilege.  But our position is that        



    13   something more should be required.  There should be      



    14   something between discoverability under Rule B and an    



    15   absolute privilege, and we feel like that's where the    



    16   discovery commissioner sort of missed the mark and we    



    17   believe that there's room in the law to allow, and we    



    18   recognize we can't point to an exact case where that's   



    19   being created, but we think and believe that there's     



    20   room in the law to allow for the creation of that        



    21   intermediate attempt at protecting that information in a 



    22   nonabsolute manner.                                      



    23             THE COURT:  I really like the way you said     



    24   that because that goes to the core of my concern as I    
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     1   read your objection.  And that is there is not a         



     2   specific objectively identified statute that controls    



     3   the relief you request.  You're asking the court to kind 



     4   of reach into something from various sources that        



     5   doesn't exist and to blend them together into an         



     6   outcome.  And I think as I reflect that if the law -- if 



     7   the law required that middle ground between              



     8   proportionality and relevance, up to absolute privilege, 



     9   it should specify.  In the same way your Motion to       



    10   Dismiss really took out the position on the anti-doxing  



    11   statute and says because it's not there, Judge, don't    



    12   find where it is absent.  And I feel that you're doing   



    13   that a little bit in your reference to trade secrets and 



    14   Chapter 648.                                             



    15             MR. GORMLEY:  I appreciate those questions,    



    16   your Honor, I'll try to address those in turn.  First    



    17   with the Anti-Doxing statute that you reference from the 



    18   Motion to Dismiss, I think that is an apt analogy, but I 



    19   would submit, your Honor, that we are being consistent   



    20   in our position.                                         



    21             The trade secret misapp -- the definition of   



    22   trade secret says information -- this is NRS             



    23   600(a).0305, it provides information including without   



    24   limitation.  Nevada Supreme Court cases normally when    



                                  14

�

     1   they quote it they leave that part out.  But when you    



     2   look at the actual statute it says information including 



     3   without limitation.  We believe in our position here     



     4   we're relying on that to include the identity of a       



     5   client.  Plaintiffs are attempting to sort of write out  



     6   that without limitation aspect of it.  So then you turn  



     7   to the Anti-Doxing statute which under the definition of 



     8   personal identifying information has simply broad        



     9   language.  Our position in that is not to ignore it but  



    10   to -- for the court to enforce it in the way that        



    11   plaintiffs are submitting, it would bring the            



    12   constitutionality of that statute --                     



    13             THE COURT:  Sure.                              



    14             MR. GORMLEY:    -- into question which is a    



    15   rule of statutory construction which would instruct the  



    16   court to avoid that interpretation.  Here --             



    17             THE COURT:  Parenthetically I might agree with 



    18   you on the vagueness of this Constitutional argument as  



    19   relates to Doxxing, but we've addressed that in the --   



    20             MR. GORMLEY:  Yes, your Honor, but here the    



    21   broad interpretation and broad treatment including       



    22   without limitation does not end up going down that same  



    23   road, it would not be unconstitutionally vague to afford 



    24   protection because what's happening in the Anti-Doxxing  
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     1   is you are enforcing a penalty, and that's               



     2   unconstitutionally vague.  People reading that would not 



     3   know they can be penalized under that statute for that   



     4   conduct.                                                 



     5             But here you're enforcing protection so it's   



     6   removed from the concept of the unconstitutionally vague 



     7   arguments.  So I -- right, that's very good observation, 



     8   your Honor, but we believe we're being consistent in our 



     9   interpretation of those that -- with language in both of 



    10   those statutes.                                          



    11             THE COURT:  Wouldn't it be just a lot easier   



    12   for the Court and for counsel if that's what the trade   



    13   secrets statute included?  Because -- I'm not here on a  



    14   first impression de novo review the moving papers.  I'm  



    15   to determine if there is a clearly erroneous application 



    16   of law.  Clearly erroneous.  I have to have a firm       



    17   conviction that Commissioner Ayres misapplied the law.   



    18             Question is not whether I would have done the  



    19   same thing kind of similarly or kind of dissimilarly,    



    20   it's whether there's a clear error.  And it seems to me  



    21   that your interpretation of the trade secrets statute    



    22   this idea that the intrinsic value is really embedded in 



    23   a one-off relationship between an investigator and his   



    24   or her single client, it's -- it's not as apparent to me 
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     1   the trade secret definition is.                          



     2             MR. GORMLEY:  I understand, your Honor.  And   



     3   respectfully, your Honor, I would submit that the        



     4   standard we submitted it consistent with the review      



     5   standard that goes between the federal magistrate and    



     6   the federal district court judge is clearly erroneous or 



     7   contrary to law.  And the clearly erroneous one is one   



     8   that focuses on the clearly erroneous nature of the      



     9   application.  And I believe the contrary to law is when  



    10   you're looking at a legal question effectively de novo   



    11   review, very similar to abusive discretion standard      



    12   where discretion is given -- I mean, a discretionary     



    13   decision is given leeway, but you still can be reversed  



    14   under error of law regardless of discretion.  I think    



    15   it's worded differently but in my view it's effectively  



    16   the same standard and so we've tried to keep our         



    17   arguments to the legal questions for that reason.        



    18             THE COURT:  Thank you for that reminder.       



    19             MR. GORMLEY:  And just following up on that,   



    20   and we were talking about trade secret but just with the 



    21   general principal talking about is -- can there be an    



    22   intermediate form of treatment between Rule 26 B and     



    23   absolute privilege if it's not provided for by the       



    24   legislature?  And the Supreme Court has recognized as    
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     1   much.  They did so in the header 1994 decision for       



     2   punitive damages which I'm sure has been argued many     



     3   times to your Honor.  They basically said that this type 



     4   of discovery, tax information from defending parties, is 



     5   just not up for the taking.  You can't just plead        



     6   punitive damages and then request someone's financial    



     7   information, which would be discoverable under Rule 26   



     8   B, it's relevant, it's proportional, it's not            



     9   privileged, there's no statutory protection.  But they   



    10   found that there was a public policy innate that         



    11   warranted the plaintiffs having to make a heightened     



    12   showing of some facts giving rise to the basis for       



    13   punitive damages, and in my experience that usually      



    14   means discovery goes forward until at some sort of later 



    15   date, maybe at the summary judgment briefing stage where 



    16   the court is deciding whether there's a basis or not for 



    17   punitive damages to reach the trial level.               



    18             THE COURT:  But doesn't that really go into    



    19   Rule 26 protective order against preventing annoyance,   



    20   embarrassment, oppression, expense, undue burden?  It    



    21   seems to me that protecting privileged financial         



    22   information or tax returns falls within those enumerated 



    23   causes for protection that I don't see in this case.     



    24             MR. GORMLEY:  I agree with that, your Honor.   
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     1   I would say that in Header I do not believe they linked  



     2   their reasoning to that.                                 



     3             THE COURT:  I don't think they did either.     



     4   But I'm trying to understand as you explore this --      



     5             MR. GORMLEY:  Right.                           



     6             THE COURT:   -- intellectually --              



     7             MR. GORMLEY:  Right.                           



     8             THE COURT:   -- what is the basis --           



     9             MR. GORMLEY:  Connection.                      



    10             THE COURT:   -- and 26 comes to mind.          



    11             MR. GORMLEY:  Right.  I would say, your Honor, 



    12   trying to make that comparison between financial         



    13   information and the identity of someone that hires a     



    14   private investigator, I think in determining the rule    



    15   that applies it's important to view it not in the        



    16   context of this case, but in any case it could be        



    17   alleged against a private investigator.  I don't know    



    18   your Honor's view on the merits of this case.  I'm --    



    19   you know, all we have are allegations right now and not  



    20   here to comment on the merits of the case at all.        



    21             THE COURT:  I agree with Commissioner Ayres'   



    22   Footnote Number 27.                                      



    23             MR. GORMLEY:  I don't have that.  I'll have to 



    24   look at that.                                            
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     1             THE COURT:  I know you don't have it, I just   



     2   have the benefit of writing it down that he specifically 



     3   disavows any opinion about the merits or the demerits of 



     4   the case but instead relies upon the pleading and        



     5   affirmative defenses.                                    



     6             MR. GORMLEY:  And that just goes to the idea   



     7   that people have an expectation of privacy in their      



     8   financial information, in their tax returns, and there's 



     9   a public policy for why that should be protected, right? 



    10   I'll also submit there's a general public policy and     



    11   expectation of privacy and you hire a private            



    12   investigator in the communications between that          



    13   relationship.  And if nothing else there's the other     



    14   statute we've relied heavily on, which is NRS 648.200,   



    15   which where the legislative did make it unlawful for a   



    16   private investigator to disclose such information        



    17   without a court order or as authorized by the law.       



    18             And yes, that's not a privilege under NRS      



    19   Chapter 49.  And yes, I'm sure plaintiff's counsel will  



    20   say if they want it to be a privilege the legislature    



    21   could have enacted the privilege.  But that is a statute 



    22   that is affording an extra sort of protection reflecting 



    23   an expectation of privacy, and I think the existence of  



    24   that sort of speaks to why the identity or any           
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     1   information that follows within its protection, whether  



     2   that's documents have been passed back -- passed back    



     3   and forth, whether that's the identity of the client,    



     4   it's fairly broad what can fall within its scope.        



     5   Anything that falls within its scope should rise above   



     6   that general Rule 26 B to discoverability standard.      



     7   Discovery commissioner took the DeChant case to mean     



     8   that the Nevada Supreme Court had already foreclosed     



     9   that argument.  And that's really the focus of our       



    10   objection is that respectfully they had not.  The court  



    11   in that case the district court found that the           



    12   information was absolutely privileged under NRS 648.200. 



    13   The Nevada Supreme Court came in and said that's wrong,  



    14   it's not absolutely privileged, it's discoverable.  They 



    15   never went into a balancing test.  There was no argument 



    16   about an intermediate standard.  They never rejected the 



    17   type of test that later implemented important punitive   



    18   damages.  So I think he went one step too far in sort of 



    19   saying the Nevada Supreme Court has already spoken on    



    20   this.  I think it's an open question of law that even at 



    21   this stage can be reviewed de novo, and in the Court's   



    22   judgment, if they view that the treatment of that type   



    23   of information between investigator and a client that    



    24   falls within 648.200 warrant some level of extra         
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     1   protection besides the basic ground rules for            



     2   discoverability, it's free to implement that type of     



     3   protection at this stage.                                



     4             And just briefly I want to touch on the idea   



     5   of a trade secret again because as you know our          



     6   argument's at 648, and then the trade secret protection. 



     7   Trade secret really breaks down into two elements.       



     8             THE COURT:  Hold on, I'm sorry.  I'm still     



     9   thinking about 648 trade secrets so let me explore 648   



    10   for a moment.  648 clearly contemplates that the court   



    11   may order its disclosure information without the         



    12   client's consent.                                        



    13             MR. GORMLEY:  Correct.                         



    14             THE COURT:  Under what circumstance, what      



    15   hypothetical can construct that would cause a court to   



    16   order an investigator to disclose information?           



    17             And I'm sorry, I don't mean to put you on the  



    18   spot.  I'm wrestling with it.  I'm not sure I have the   



    19   answer.                                                  



    20             MR. GORMLEY:  I understand.  No, I want to try 



    21   to get it right so I want to try to think about it and   



    22   not just speak off the cuff.                             



    23             THE COURT:  I clearly have authority to order  



    24   an investigator to disclose.                             
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     1             MR. GORMLEY:  Right.                           



     2             THE COURT:  And you're telling me Judge, be    



     3   careful before you do, think about intermediate steps.   



     4   So I'm trying to construct in my mind what would cause   



     5   me to order the investigator's disclosure.               



     6             MR. GORMLEY:  Well, obviously you have the     



     7   facts of this case where a plaintiff would be trying to  



     8   discover the identity of maybe an alleged co-conspirator 



     9   or maybe documents that were exchanged.  Maybe the case  



    10   doesn't have where the parties are not the private       



    11   investigator or the private investigator's client.       



    12   Maybe it's a suit between two spouses or an employer and 



    13   an employee, and they want to use what an investigator   



    14   did for one of those parties as information.             



    15             I think that the DeChant case sort of gives a  



    16   more dramatic example of a murder investigation where    



    17   the person who was murdered was alleged of being         



    18   involved with -- with organized crime, and there was an  



    19   investigator on the side who was doing an investigation, 



    20   the police thought the victim's wife had arranged for    



    21   the murder, and the victim's wife was the one seeking    



    22   discovery of the investigator's notes, presumably in an  



    23   attempt to prove her innocence, I assume.  And that's    



    24   when the court came in and said you can't discover them  
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     1   at all.  I agree that ruling is incorrect, that's not    



     2   provided for by 648.200, but I don't think it would have 



     3   been incorrect for the district court at that point to   



     4   at least require some type of heightened showing or      



     5   implemented some type of balancing test or test similar  



     6   to that for the financial tax returns discovery for the  



     7   accused to discover those communications.                



     8             THE COURT:  So you are inviting me to consider 



     9   the distinction between the private investigator is this 



    10   corollary nonparty participant and whatever the facts    



    11   were as opposed to being the alleged tortfeasor.         



    12             MR. GORMLEY:  And I think regardless -- the    



    13   test would be the same regardless of the private         



    14   investigator standing in the case.  Maybe then its       



    15   application would change, maybe the arguments as to the  



    16   application would change, but the test would be the same 



    17   regardless of positioning in relation to litigation.     



    18             THE COURT:  Go ahead and trade secrets.  I'm   



    19   thinking about what I want to say in my --               



    20             MR. GORMLEY:  I'll be ready for some more on   



    21   that.                                                    



    22             THE COURT:  I'm going to listen to my own      



    23   voice for a moment.                                      



    24             MR. GORMLEY:  Just trade secrets -- I want to  
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     1   try to be quick.  There's really two elements to what a  



     2   trade secret is.  In the case law we write it as one     



     3   sentence.  When you look at the statute there is a 1 and 



     4   a 2.  In the first is information that derives from      



     5   independent economic value or potential from not being   



     6   generally known.                                         



     7             The second one is subject of effort that are   



     8   reasonable under the circumstances to maintain its       



     9   secrecy.                                                 



    10             From my review it seems like that second       



    11   element not really in dispute.  We set forth a           



    12   declaration of how my client maintained his client's     



    13   confidentiality.                                         



    14             Clearly we're here because it's a secret we're 



    15   trying to -- the plaintiffs want to identify the         



    16   identity of the client, who hired my client.  And        



    17   there's criteria set forth in Nevada Supreme Court case  



    18   law, Finkel, for one, that relate directly to that like  



    19   extent to which information is known outside the         



    20   business, whether the information was confidential or    



    21   secret, all of those things, we believe those were       



    22   satisfied and I believe those were sort of outside the   



    23   purview of the arguments and what the discovery          



    24   commissioner was focused on so that makes me now want to 
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     1   focus on the first element, independent economic value   



     2   actual potential.  And this is whether the -- keeping    



     3   the identity of the private investigator's client's      



     4   secret deprives independent economic value from not      



     5   being generally known to the public.                     



     6             The first point I want to make is that as I    



     7   point out in our reply brief in support of the           



     8   objection, in Finkel in Footnote 2, the Nevada Supreme   



     9   Court discusses the -- whether client relationships can  



    10   constitute a trade secret.                               



    11             And in that discussion it suggests then they   



    12   said you need to look at each one and under those        



    13   circumstances which suggests to us that under Nevada's   



    14   view of the trade secret law that a single client        



    15   relationship can qualify for trade secret protection.    



    16             The second point is all the analysis really    



    17   has been focused on comparing this relationship to the   



    18   cases that focus on client lists in general.  And that   



    19   was the discussion in really and mirrored in the Iowa    



    20   case that you reference, and in most of the cases cited  



    21   because that's a common issue that arises in the law.    



    22   This is not a common issue.  And in those cases the      



    23   common law is clear that it requires you to make a       



    24   showing of all the efforts that went into accumulating   
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     1   all those clients, getting them, retaining them.  And    



     2   that's because the value, the independent value there is 



     3   that aggregation of the information.                     



     4             Starbucks has a client list with a hundred     



     5   million people on it.  The fact that they've aggregated  



     6   that over 40, 50 years, that has significant value and   



     7   deserves to be protected.  They don't care about         



     8   protecting a one-off relationship with one person that   



     9   goes in and buys a Starbucks coffee.  They actually want 



    10   people to know that person has a relationship with       



    11   Starbucks and likes their product.                       



    12             Here because the context is different there is 



    13   an independent value that derives from the secrecy, not  



    14   only in that maybe another private investigator could    



    15   recruit the person, that sort of applies to every        



    16   business, so it's actually broader than that, is that if 



    17   the secrecy is not giving independent economic value,    



    18   then they won't even go to the private investigator, and 



    19   they may not even go to any private investigator.  It    



    20   could effectively have a chilling effect against the     



    21   whole profession because there's an expectation of we    



    22   thought it was there was secrecy here and there was      



    23   anonymity in hiring someone, and now that's gone.  An    



    24   analogy that came to mind in preparing for the day is    
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     1   that between a journalist in their source.  Now, that's  



     2   specifically recognized as a privilege under Nevada law. 



     3   I wrote it's 49.275.  But a journalist with their source 



     4   derives economic value from that information, in         



     5   publication, sales, things of that nature.  And if that  



     6   seek the ability to keep that secret went away, not only 



     7   would the source maybe not go to them, they wouldn't to  



     8   go another journalist, they just wouldn't go to any      



     9   journalist, so it's a little bit different than the      



    10   general sort of client list analysis.  And I think given 



    11   that broad definition of trade secret including without  



    12   limitation that we started off talking about, that this  



    13   can fall within that definition.                         



    14             And as we pointed out, and I want to be        



    15   candid, I mean, the weakest point on our -- both of our  



    16   arguments is I can't cite to another case that's reached 



    17   this exact same conclusion.  If I had found one I would  



    18   like to be able to stand up here and argue for you.      



    19             But on the flip side I would say for the       



    20   plaintiffs their weakest point is they, too, can not     



    21   point to a case on under the same circumstances that     



    22   reaches the exact opposite conclusion.                   



    23             THE COURT:  Let me assure you that I respond   



    24   normally to candor.  I know that in your reply brief you 
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     1   gently complained that the plaintiff was using your own  



     2   candor against you.  I won't do that.  I think that an   



     3   attorney contests everything and concedes nothing is an  



     4   attorney I need to more carefully look at and so you     



     5   have essentially just acknowledge what is apparent       



     6   before us.  So there's no fault in that.                 



     7             MR. GORMLEY:  Thank you, your Honor.           



     8   Oftentimes that's something that you're hesitant to say  



     9   in oral argument, but I thought if it's just and it's    



    10   undisputably true.  And really, that's what I had on     



    11   those main issues, your Honor, unless you have any other 



    12   questions?                                               



    13             THE COURT:  I have decided to ask the question 



    14   that I thought about, and wondered if I should ask.      



    15             Just as there's no single decision on all four 



    16   supporting plaintiff's position or the defense position, 



    17   I am aware of any single decision that makes the alleged 



    18   conduct in this case tortious.  We've got a lot of US    



    19   Supreme Court, Federal jurisprudence about the right to  



    20   privacy as a Constitutional matter in criminal cases.    



    21             And then we have this decision in -- I left    



    22   the bench to go get it.  Here it is.  We have this       



    23   decision in Ringelberg, which by its very nature is not  



    24   controlling upon the court.  It's not published.  It's   
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     1   not filtered through appellate review, but it seems to   



     2   create a cause of action for the civil use of the        



     3   tracking device.                                         



     4             And while it is not law, at least the Nevada   



     5   Legislative Counsel Bureau has read the Ringelberg       



     6   decision to create a cause of action for the use of a    



     7   tracking device.                                         



     8             I don't want you to make any concessions in    



     9   this case that you're not prepared to make or might not  



    10   ever make.  But would you agree with me conceptually     



    11   that in some fact pattern, the use of a GPS tracking     



    12   device could create a privacy claim for relief?          



    13             MR. GORMLEY:  It's a difficult question.       



    14   The--                                                    



    15             THE COURT:  I'm not -- you know, I pause about 



    16   whether I should ask it, and I can tell by your          



    17   response.  I don't need your answer.  I'm asking the     



    18   question as predicate for my next question.              



    19             MR. GORMLEY:  Okay.                            



    20             THE COURT:  So let me just of my own accord    



    21   assume that the use of a GPS tracking device under some  



    22   fact pattern could be actionable as a tort, okay?        



    23             Now, if that is the case, the conclusion you   



    24   urge this court to reach would create unfettered         
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     1   immunity for a joint tortfeasor.  And I want you to      



     2   think about that and respond to it.  It's problematic    



     3   for the court that if the use of GPS tracking device     



     4   could be tortious.  But a joint tortfeasor is            



     5   undisclosed and immunized by this kind of hodgepodge     



     6   creation of law landing on the conclusion you see, it    



     7   doesn't feel just to me.                                 



     8             And then I look at the privilege statute       



     9   because if I accept your hypothetical, or not            



    10   hypothetical, your argument that the single relationship 



    11   between private investigator and client is a trade       



    12   secret because of the enhanced confidentiality nature of 



    13   that relationship, let me just accept your argument yes, 



    14   it is a trade secret.  I still have to go to the         



    15   privilege that then exists for trade secrets, 49.325.    



    16   And I see that as the court I can order the penetration  



    17   of the privilege that would otherwise work in justice.   



    18   And it seems to me that if a tortfeasor could remain     



    19   undisclosed and immunized, that might, quote, work in    



    20   justice, closed quote.  So how do I reconcile that?      



    21             MR. GORMLEY:  I understand your -- your point, 



    22   your Honor.  I would say going back to your initial      



    23   question I don't think we could ever agree based on your 



    24   exact wording that there's a creation of liability, but  
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     1   if additional facts were added in I could see a world    



     2   where that could potentially happen where there could be 



     3   a like, a viable for surviving a Motion to Dismiss or    



     4   moving toward a claim.  But for moving forward in terms  



     5   of looking at that, the exception to trade secret        



     6   protection, it's not our argument to immunize anyone or  



     7   keep them absolutely disclosed.  I recognize that under  



     8   I think that's Chapter 49.325 that there are exceptions  



     9   and that trade secrets can and should be disclosed in    



    10   cases.  I would focus on Section 2 which says that the   



    11   court then should take such protective measures as the   



    12   interests of the holder of the privilege and of the      



    13   party the justice may require.                           



    14             So I don't dispute the idea may was up here    



    15   saying it's a trade secret and so you never get to know  



    16   who that person is and he's immune, I wouldn't dispute   



    17   that that would work in justice.  But I would say that   



    18   if it's a trade secret, then it becomes more of the sort 



    19   of delicate balancing of the protection of that trade    



    20   secret with how do you let the case also go forward in a 



    21   way that's true to how trade secrets are supposed to be  



    22   protected.  And we suggest that what you see in trade    



    23   secret misappropriation litigation from time to time is  



    24   stagger discovery to allow discovery as to the merits of 
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     1   the claims against my client, and then depending if      



     2   those have merits, which goes to the question of could   



     3   there be a claim, then that could result in disclosure   



     4   of the name later.  That's something that happens this   



     5   with trade secret misappropriation litigation.  I        



     6   understand that's not as efficient as all discovery      



     7   happening at the same time.  But sometimes precautions   



     8   actions like that are taken for one trade secret are the 



     9   law products.                                            



    10             THE COURT:  I want to focus that because under 



    11   my authority in reviewing the discovery commissioner I   



    12   can modify or remand whatever I want.  So without        



    13   conceding you acknowledge that if I conclude it's a      



    14   trade secret I can still order the disclosure, but I     



    15   should take protective measures.                         



    16             MR. GORMLEY:  Correct.                         



    17             THE COURT:  One protective measure you         



    18   asserted was await summary adjudication because the      



    19   motion is pending.                                       



    20             The other that you propose is to allow the     



    21   client to participate in litigation anonymously until    



    22   further order of court, and that difference between --   



    23   that time line between identifying internally            



    24   anonymously who that client is and public disclosure     
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     1   through court order, then the plaintiff gets a chance to 



     2   perform discovery to examine if there is merit to the    



     3   allegations, and then if there is, ask the court to      



     4   release the name?                                        



     5             MR. GORMLEY:  I think that would be the idea.  



     6   And as I said in the moving papers as the to go          



     7   treatment, I don't think that that's my argument to make 



     8   or that my client has standing to make it, but I would   



     9   ask if you find a trade secret to give the opportunity   



    10   for the unknown client to be able to make that argument  



    11   on their behalf.                                         



    12             THE COURT:  And the policy purpose inspiring   



    13   your request is that the disclosure of a private         



    14   investigator's client would be, number one, ruliness to  



    15   your client's reputation and business, and then somehow  



    16   impair the fundamental relationships in the industry     



    17   itself.                                                  



    18             MR. GORMLEY:  I think that's fair to say,      



    19   yeah.                                                    



    20             THE COURT:  Is that fair?                      



    21             MR. GORMLEY:  Yeah.                            



    22             THE COURT:  I want to think about that for a   



    23   moment.                                                  



    24             How do you respond to kind of the curb appeal  
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     1   view that some may have about this posture, whether      



     2   shared by court or not, that it's ironic that -- that    



     3   your client's agreement to use the tracking device       



     4   resulting in the public dissemination of his two -- I'm  



     5   not sure how to target, his two subject's whereabouts,   



     6   all that information was broadcast publicly kind of      



     7   without filter, without censorship of any type, but now, 



     8   despite what is alleged to be a horrific, frightening    



     9   invasion of privacy, your client's entitled to privacy   



    10   because otherwise, his business in 2019 might not be     



    11   impaired, how do I balance that?                         



    12             MR. GORMLEY:  I understand the irony that      



    13   you're pointing out, your Honor.  I mean, I think for    



    14   another day there will be disputes about some of the     



    15   facts of what --                                         



    16             THE COURT:  Sure.                              



    17             MR. GORMLEY:   -- what he said, but based on   



    18   the allegations, I would say, though, that that irony    



    19   under the allegations in this case should not control    



    20   what the legal test becomes for this case and future     



    21   cases.                                                   



    22             THE COURT:  I agree.  Anything else?           



    23             MR. GORMLEY:  Nothing further, your Honor.     



    24   Thank you.                                               
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     1             THE COURT:  Well done.  Plaintiff's counsel.   



     2             MR. HOSMER-HENNER:  Good afternoon, your       



     3   Honor.  Adam Hosmer-Henner, McDonald Carano for          



     4   plaintiffs.  With me counsel today is Chelsea Latino and 



     5   Jane Susskind who is sitting behind the bar.             



     6             Your Honor, I appreciate an academic           



     7   discussion any time, but the only question for the court 



     8   today is whether the identity of a single customer of    



     9   defendants is a trade secret.  It is not.  And there's   



    10   no case anywhere that's been presented by defendants     



    11   would identify this as a trade secret.  But as I've been 



    12   allocated 30 minutes I'd like to use those to discuss    



    13   the academic issues that we've addressed.                



    14             And starting with that, the standard that your 



    15   Honor identified and was discussed by defendants is      



    16   really one of clearer error or contrary to law or        



    17   clearly erroneous.  And the issue is how can the         



    18   decision by Commissioner Ayres be clearly erroneous      



    19   contrary to law when there's no law on the other side    



    20   that he could potentially violated.  All of the issues   



    21   that have been brought up by defendants today are ones   



    22   of first impression that no court in Nevada has ever     



    23   recognized.  This balancing test, this kind of vague and 



    24   morphous heightened privilege standard is not one that   



                                  36

�

     1   existed.  So we think on that basis alone the standard   



     2   can't be met for reversal.                               



     3             But we've also had a slightly difficult time   



     4   understanding exactly it is we're responding to.         



     5   Because at first in the briefing before Commissioner     



     6   Ayres, the issue was whether NRS 648 creates an absolute 



     7   privilege or a privilege for the disclosure of the       



     8   identity of anything a private investigator held.  That  



     9   position has been retreated from.                        



    10             The next issue is that this actually is a      



    11   trade secret that can't be disclosed under Nevada's      



    12   trade, Uniform Trade Secret law.  That position has been 



    13   created from.  So we're left now with the argument that  



    14   maybe we will disclose it but there should be some       



    15   protections with regard to that disclosure, and those    



    16   protections exist because of some balancing test that    



    17   Commissioner Ayres was supposed to know about and was    



    18   supposed to employ.  But the balancing test, based on    



    19   what?  There's no case law.  There's no authority that   



    20   provides any instruction to Commissioner Ayres or this   



    21   court in terms of what to balance and how.               



    22             Before I get into these substantive merits of  



    23   the case, your Honor, I do want to specifically talk     



    24   about the reasons why urgency is compelling here.  And   
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     1   that's that the anonymity defendant's clients remains a  



     2   continuing source of anxiety and consternation for       



     3   plaintiffs.  Your Honor recently just used the word      



     4   horrific.  In terms of the invasion of privacy and       



     5   without --                                               



     6             THE COURT:  I was repeating allegations        



     7   without impugning my own.                                



     8             MR. HOSMER-HENNER:  And I didn't get that      



     9   caveat out in time, but without impugning --             



    10             THE COURT:  You know I do interrupt, I'm       



    11   sorry.                                                   



    12             MR. HOSMER-HENNER:  Providing weight to what   



    13   the court said we think that that word is appropriate    



    14   because when Ms. Shieve and Mr. Hartung discovered that  



    15   their vehicles were being tracked their first step       



    16   wasn't to contact attorneys to initiate the civil, it    



    17   wasn't to hold a press conference, it was go directly to 



    18   the police and find out what happened and whether        



    19   anything that existed -- an existent criminal law could  



    20   be used to protect them.  And we've seen a few citations 



    21   in the news articles in this case.  That the             



    22   surveillance was not intended to be a threat, there was  



    23   no risk, and that it was done for political purposes     



    24   only.  We certainly hope that's true.  But without that  
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     1   confirmation we can not have any certainty.              



     2             THE COURT:  I should say as a matter of        



     3   disclosure I have not read one news account of this      



     4   except what was attached as Exhibit 3.  That's the only  



     5   thing I've read.                                         



     6             MR. HOSMER-HENNER:  Referring specifically to  



     7   that exhibit, your Honor.  And I believe that was a      



     8   Business Reno article talking about the quotes from      



     9   Defendant McNeely that was introduced directly by        



    10   Defendant McNeely himself.                               



    11             I'm going to try to be a little faster with my 



    12   caveats going forward, with all due respect to the court 



    13   reporter.                                                



    14             But now public officials are receiving a       



    15   unimaginable volume of threats and abuse.  And if this   



    16   client turned out to be someone who was sending those    



    17   daily messages, those threats, those antagonistic        



    18   comments, those messages coupled with the identity of    



    19   that client, who then obtained real-time information     



    20   about the locations of plaintiffs, would be especially   



    21   concerning and potentially warrant additional protection 



    22   or a restraining order, but until we know that           



    23   information we can't confirm that or even make that      



    24   analysis.                                                
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     1             THE COURT:  Is that the type of information    



     2   you seek before formally presenting injunctive relief?   



     3   I'm pivoting to the Motion to Dismiss, not resolving it, 



     4   not actually being prepared on it, but summarizing what  



     5   you essentially said in opposition to dismissal, the     



     6   injunctive relief was when we acquired information in    



     7   discovery, we will formally present a Rule 65.  Is that  



     8   the type of information that you were referring to?      



     9             MR. HOSMER-HENNER:  Well, precisely, your      



    10   Honor.  I mean, we could have approached this case very  



    11   differently, and immediately identified potential        



    12   defendants who could have hired them and then left it to 



    13   the court to decide who was innocent and who is guilty,  



    14   but we proceeded instead in a very professional, very    



    15   deliberate manner to seek that relief, that preanswer    



    16   relief in the form of an extremely limited subpoena just 



    17   for the identity of this client.                         



    18             THE COURT:  I want to explore that a little    



    19   bit.  Are you suggesting that you have some information  



    20   about who the customer is that would satisfy Rule 11, or 



    21   whatever good-faith claim standing there is?             



    22             MR. HOSMER-HENNER:  As this is a public case a 



    23   lot has been written, and there's been a lot of          



    24   speculation, but we do not have the information that     
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     1   could confirm this with any degree of certainty to       



     2   present to the court.                                    



     3             But even in the best case where there's not a  



     4   threat of violence from this client, and it's simply     



     5   political dirty trick or some sort of action like that,  



     6   it's still an outrageous invasion of privacy that at     



     7   least at this point doesn't represent even a good-faith  



     8   argument for the extension or modification of law, but   



     9   at least is found, and whether it's a Supreme Court      



    10   Fourth Amendment jurisprudence or the District of Nevada 



    11   decision, there are at least opinions out there saying   



    12   that this exact conduct significantly implicates the     



    13   tort of privacy.  For that reason we would ask this      



    14   court not to delay any further and to expeditiously      



    15   affirm the recommendation.                               



    16             THE COURT:  You just told me that there's      



    17   assertive decisions that say the use of GPS tracking     



    18   device is civilly tortious.  Did I hear you right?       



    19             MR. HOSMER-HENNER:  I said implicates privacy  



    20   concerns.                                                



    21             THE COURT:  Implicates privacy concerns.       



    22             MR. HOSMER-HENNER:  And it's not referenced in 



    23   this briefing, I don't want to go too far afield of this 



    24   narrow decision.  But whether it's Justice Sotomayor's   
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     1   concurrence in Jones, or the Supreme Court later         



     2   decision in Carpenter which is, again, a Fourth          



     3   Amendment case, but it discusses the use of cell phone   



     4   data.  There has been a dramatic shift in the case law   



     5   from the idea that these individual electronic pieces of 



     6   information don't constitutes invasion of privacy into   



     7   one where the United States Supreme Court and other      



     8   jurisdictions have found that this chronicle of          



     9   someone's daily activity is so intrusive that it does    



    10   implicate privacy.  And because it implicates a privacy  



    11   interest, then it becomes a civil cause of action to     



    12   potentially become a tortious invasion of that privacy   



    13   and interests.                                           



    14             Turning to the merits specifically of this     



    15   case, we do have to start with the sentence that there   



    16   is not a private investigator to the client privilege in 



    17   Nevada.  That's beyond Cavell.  And what we think is     



    18   specifically important is this idea that it would be     



    19   damaging to a private investigator to have to turn over  



    20   information that they acquired in the course of their    



    21   investigation.                                           



    22             Well, it can't have been a surprise to any     



    23   private investigator, at least not since 2000 when the   



    24   DeChant decision was decided where the court found, the  



                                  42

�

     1   Nevada Supreme Court found that there was no privilege,  



     2   and that a lawfully-issued subpoena could compel the     



     3   disclosure of that private investigator's notes.         



     4   Defendants are not at any different competitive standing 



     5   vis-a-vis any other private investigator in Nevada who   



     6   also clearly has to comply with that provision of        



     7   DeChant.  And as there's no recognized Nevada privilege, 



     8   then it's unreasonable to believe that these private     



     9   investigators or their client believed their             



    10   communications would be protected in the same way that a 



    11   client that goes through an attorney might realistically 



    12   believe their communications are protected, the same     



    13   can't be said for someone who hires a private            



    14   investigator.                                            



    15             THE COURT:  Mr. Hosmer-Henner, I also know you 



    16   to be candid with this court.  Are you aware of any      



    17   authority, anywhere in this country, where a private     



    18   investigator has successfully concealed the name of his  



    19   or her customer?  I'm thinking about DeChant, DeChant,   



    20   who we know, we know from the published decision who the 



    21   client was.  And we know from the Ringelberg decision    



    22   who the client was, it was Vanguard.  And it just -- the 



    23   identity of the client didn't seem to be an issue, and   



    24   you've surveyed a lot of cases' decisions and            
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     1   selectively presented to me those that are the strongest 



     2   possible your position.  Are you aware of any case,      



     3   though, that would preserve the consummate?              



     4             MR. HOSMER-HENNER:  There certainly are.  And  



     5   one was cited, Rafferty v. Reid from Michigan.  But as   



     6   the discovery commissioner noted that was from a state   



     7   that had a private investigator privilege.  So these     



     8   cases exist but in states where this is a recognized     



     9   statutory privilege.                                     



    10             And we point you back to decision in Flynn     



    11   from California.  That has a very similarly worded       



    12   statute where the court in Flynn specifically said it    



    13   would be inconceivable for this statue to conceal the    



    14   identity of a client.  And that court went further than  



    15   discovery commissioner went and further than DeChant     



    16   did, but in the absence of a privilege it's difficult    



    17   for me to argue against that negative.  So as there is   



    18   no privilege in Nevada, I can not find a decision in     



    19   Nevada saying that the absence of a privilege doesn't    



    20   mean that you can't disclose the information.  So that   



    21   double negative is difficult to evince and I'll get to   



    22   it soon, that issue in a little bit.  But there          



    23   absolutely are cases where the identity of a private     



    24   investigator's information or client has been refused to 
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     1   be disclosed.                                            



     2             But I'll cite to one which was Quinlan from an 



     3   intermediate court of appeals in Ohio.  And in that case 



     4   there was a balancing test concerning the information    



     5   obtained by the private investigator, but it was in the  



     6   context of an administrative disciplinary proceeding     



     7   involving a licensing investigation.  And in that case   



     8   the court said there should be a balancing test between  



     9   the administrative agency's investigation because what   



    10   they acquired became a public records, become the public 



    11   record that could be disclosed to the public.  So the    



    12   test wasn't really between a private litigant and the    



    13   obligations or needs of civilly or criminal disclosure,  



    14   it was to what extent does the government's action in    



    15   the context of that disciplinary proceeding require that 



    16   those documents then became public just because they     



    17   were trying to determine whether one of the              



    18   investigative employees by that private investigator was 



    19   properly licensed.  So that didn't necessitate the       



    20   disclosure of all the underlying information in that     



    21   employee's file.                                         



    22             As there's not a privilege in Nevada, and      



    23   there is also another decision from the Southern         



    24   District of Florida, I believe, recognizing there is not 
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     1   a common law federal investigative privilege, then there 



     2   must be some reason to avoid disclosure.                 



     3             And then there's this reference to NRS         



     4   648(a).200's creating some sort of statutory             



     5   protections.  Those initial arguments have shifted since 



     6   the initial briefing in this case, but that issues was   



     7   already resolved by the Supreme Court.                   



     8             And in other cases where they found that the   



     9   -- unless required by law clearly contemplated that you  



    10   could not withhold those documents in response to a      



    11   civil process for civil discovery.                       



    12             The California Supreme -- the California --    



    13   excuse me.  I believe it was intermediate appellate      



    14   court said "Considering the potential for harm to the    



    15   public from the activities of private investigators and  



    16   those providing security services, ellipses, it is       



    17   inconceivable that the legislature intended to enact a   



    18   privilege whereby the licensee could refuse to identify  



    19   a client or employer thereby potentially shielding the   



    20   employer from any responsibility or liability.  If the   



    21   legislature had intended such a result, it would have    



    22   done so by explicit language".                           



    23             We think that same provision applies in        



    24   Nevada, but I do need to reference exactly what we're    
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     1   discussing here because if it is a protection, it's      



     2   sealing or redacting the record to prevent the           



     3   disclosure of this potential defendant's name, we think  



     4   that that is potentially not permitted under the Nevada  



     5   rules of sealing the record or redacting the record      



     6   under the SRCR.  So that's going to be a difficult       



     7   question to consider.                                    



     8             THE COURT:  So you're making a distinction     



     9   between the selective disclosure of some private         



    10   information typically protected by Rule 26, tax returns, 



    11   financial solvency, you're making the distinction        



    12   between that category of cases and the named party.      



    13             MR. HOSMER-HENNER:  Very much.  And I think    



    14   those category of cases can be discussed in that exact   



    15   framework that your Honor presented was not -- is under  



    16   NRS 26(b)1 and 26(c)1 concerning protective order, and   



    17   that is done all the time.  And if this information      



    18   falls in that heightened standard in that kind of        



    19   intermediate area of protection where it does have to be 



    20   disclosed but it may disclosed subject to conditions.    



    21   IF it falls within that, just like in any case, you      



    22   didn't need to establish that something is a trade       



    23   secret before you mark it confidential.  Certainly       



    24   causes more work for the court and your staff when we're 
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     1   filing these documents confidential under seal but       



     2   that's the recognized process.                           



     3             But when it comes to the identity of a client, 



     4   I refer you to SRCR 3, Subsection 5, Subsection C, it    



     5   says "Under no circumstances shall the court seal an     



     6   entire court file".                                      



     7             And then it goes on to say "At a minimum, the  



     8   following information must be available for public       



     9   viewing".  And it includes the names of the parties,     



    10   counsel of record, and the assigned judge.               



    11             Now, we could proceed under a -- under an      



    12   anonymous situation where one of the defendants here is  



    13   given that extreme protection reserved to a limited      



    14   category of cases, and despite being co-conspirator      



    15   they're allowed to proceed anonymously, but this would   



    16   effectively from just a practical level require          



    17   effectively sealing the entire file, or at least in a    



    18   redacting every single document multiple times anywhere  



    19   the identity or the potential identity of this client    



    20   could be discovered.                                     



    21             As a practical matter we don't think that's    



    22   necessary given the lack of privilege in Nevada but,     



    23   again, that's within the court's discretion in terms of  



    24   whether you modify the discovery commissioner's          
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     1   recommendation to allow some additional protections for  



     2   the identity of this client, again, despite the absence  



     3   of any recognized privilege and despite the expectation  



     4   of privacy that would result for a private investigator. 



     5             THE COURT:  Well, the defense is suggesting    



     6   not a -- not anonymity in perpetuity but, instead,       



     7   temporary anonymity while further discovery is           



     8   conducted.  And that seems to be one step away from      



     9   sealing the case file, it's just a finite period of time 



    10   that anonymity would be allowed.                         



    11             MR. HOSMER-HENNER:  If I could respond to that 



    12   specifically, you know, that -- that anonymity isn't     



    13   there for the mere asking.  And what we're concerned     



    14   about here is the kind of language that was put into the 



    15   declarations that reasonable steps were to maintain the  



    16   confidentiality of the client, but never sworn           



    17   declaration saying the confidentiality of the client was 



    18   actually preserved.  So what we would hate to find out   



    19   later on is that all of this motion practice was to      



    20   protect a client that actually ended up admitting that   



    21   they had hired private investigators, or Mr. McNeely     



    22   having shared the information that he had been hired by  



    23   someone else with other people.  And if that was         



    24   revealed through discovery, we certainly have spent a    
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     1   lot of time and paper arguing over something that wasn't 



     2   factually justified in the first place.                  



     3             THE COURT:  So the last part of what you said, 



     4   are you implying a waiver concept that if Mr. McNeely    



     5   discloses to others, not his client, that that           



     6   constitutes a waiver of who the confidentiality of his   



     7   client?                                                  



     8             MR. HOSMER-HENNER:  Defendants have blurred so 



     9   many different concepts it's hard for us all to keep     



    10   straight, but under the trade secret law, absolutely     



    11   that would mean that that information was not a trade    



    12   secret.  Again, their position is that the identity of a 



    13   single client constitutes a trade secret under the       



    14   second part of definition concerning the reasonable      



    15   steps to maintain that secrecy of that information.      



    16   That information wasn't kept secret, and there's         



    17   actually no evidence in this record that it was kept     



    18   secret.  If it wasn't, then certainly trade secret       



    19   argument would fall, although we believe it falls under  



    20   the first prong in any event.                            



    21             THE COURT:  Sure.                              



    22             MR. HOSMER-HENNER:  The balancing test, your   



    23   Honor, is one that would be novel, and it would be one   



    24   that's not supported by any case law that we're aware    
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     1   of.                                                      



     2             And the discovery commissioner noted that      



     3   district courts are not generally required to engage in  



     4   a balancing of interests and decide whether to permit    



     5   discovery.  The authority relied upon by defendants      



     6   doesn't provide any tests or any kind of analysis for    



     7   how you can weigh the harm compared to the disclosure.   



     8   And we think that if this was -- if this were similar to 



     9   the financial records that were discussed, kind of an    



    10   anomaly situation where those records and tax            



    11   information are not there for the mere asking, even if   



    12   we were to agree that that applies in this situation,    



    13   what the tax -- the case law in the tax records and the  



    14   financial information say if that's your only way of     



    15   obtaining something's relevant in the case, that         



    16   information is absolutely disclosable.                   



    17             Here the only way for us to confirm who hired  



    18   defendants is from defendants.  There may be another     



    19   way, but the only way for us to confirm within the       



    20   confines of this discovery is to ask defendants who      



    21   hired them.  And because of that any balancing test, no  



    22   matter what you put on the other side of the scale,      



    23   would mean that we would be affecting an injustice to    



    24   not permit us to obtain that information that allows us  
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     1   to prosecute our case and move forward.                  



     2             With respect to trade secrets, your Honor.     



     3   Again, there's not an authority identifying that a       



     4   single customer constitutes a trade secret.  And as the  



     5   discovery commissioner pointed out, if that were         



     6   accepted, that means that every company, every customer, 



     7   every company would be considered a protectable trade    



     8   secret because you kept that information relatively      



     9   secret, you didn't disclose it, and it provides some     



    10   generic sort of independent economic value.              



    11             What the discovery commissioner correctly      



    12   recognized, including from all the case law, is that     



    13   that is not the test for a trade secret that something   



    14   is valuable to the trade secret or owner has to be       



    15   independently economically valuable, meaning that        



    16   another competitor of theirs would pay money for trade   



    17   secret, and that's why the relationship between a single 



    18   customer and a single provider of services is so         



    19   important.  What we don't have is a declaration saying   



    20   Mr. McNeely spent a significant amount of time           



    21   developing this customer, that he expected any repeat    



    22   business.  This is someone who routinely engages in the  



    23   procurement of service of private investigator services. 



    24   We don't know any of that information to actually allow  
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     1   a factual determination that this is a trade secret.     



     2             It is like a Starbucks example where one       



     3   customer goes to Starbucks don't constitute a trade      



     4   secret compared to Starbucks doing my coffee, not that I 



     5   -- that's the reason these protections are so they would 



     6   be so extreme and have never been recognized in the case 



     7   law.                                                     



     8             We have two hypotheticals for your Honor to    



     9   consider at the conclusion of our remarks on trade       



    10   secrets.  And the first is it's one thing to make this   



    11   unsupported argument in the abstract and to say because  



    12   this is similar to a trade secret and there's some       



    13   economic value to me, that it should be considered a     



    14   trade secret in Nevada for the first time and protected. 



    15   But the practical effect of that is so extreme that I    



    16   don't think it's been properly considered when being     



    17   advanced because what it would mean to recognize that a  



    18   single customer of a company constituted a protectable   



    19   trade secret would mean that every employee would have   



    20   an automatic implied noncompete and nonsolicitation      



    21   agreement.                                               



    22             THE COURT:  Hold on.  Let me just figure out   



    23   where you are.  Plus I want the reporter to just.        



    24             Every employee would then have an implicit     
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     1   covenant not to compete.  I don't follow that.           



     2             MR. HOSMER-HENNER:  So when an employee signs  



     3   an agreement with their business which say it's a        



     4   generic manufacturing business.  And they say I promised 



     5   you that for a period of two years I won't compete with  



     6   you or solicit any of your customers.  That agreement's  



     7   a contract and it's subject to all sorts of case law and 



     8   restrictions and limitations.                            



     9             What defendant's position would mean is that   



    10   because the identity of every customer that that         



    11   employee at the manufacturer dealt with was a trade      



    12   secret, that simply by contacting them after leaving     



    13   employment, that would constitute the misappropriation   



    14   of a trade secret and be a de facto nonsolicitation of a 



    15   noncompete agreement.                                    



    16             THE COURT:  Okay.                              



    17             MR. HOSMER-HENNER:  It's a radical position.   



    18   It would change Nevada employment law significantly and  



    19   it's never been adopted.  So I would think that this is  



    20   not a case where you can develop new law without kind of 



    21   any support, without considering these affects where you 



    22   can interpose these intermediate protections without     



    23   truly wreaking some significant consequences on the      



    24   Nevada economy and the Nevada employment laws.           
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     1             And the second, your Honor already alluded to  



     2   this about the irony of defendant's position.  Now,      



     3   their position, I think they have to answer that there   



     4   are factual circumstances who constitute an invasion of  



     5   privacy to install a GPS tracking on someone's car.  The 



     6   reason they actually should have and have to answer that 



     7   is because they didn't move to dismiss that cause of     



     8   action on our complaint.                                 



     9             But what they're actually saying in their      



    10   moving paper is that is not tortious at all, it's a      



    11   normal practice, a private investigator can do this, and 



    12   that it is absolutely lawful for a private investigator  



    13   to install a GPS device in someone's car, monitor every  



    14   single place they go.  If that were the case, then       



    15   plaintiffs could have installed a GPS tracker on         



    16   McNeely's car, followed him everywhere, found out every  



    17   client he went to, found that information, compiled it   



    18   and disclosed it publicly, in violation of what he's     



    19   saying are his trade secrets.  Because our argument      



    20   could just have easily been that's public information    



    21   which clients he met with, and we're happy to disclose   



    22   all of those publicly.  Position's obviously absurd but  



    23   it's established the issue with the legal errors and the 



    24   legal stretches that defendants are trying to make in    
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     1   order to make this information nonpublic, and            



     2   protectable.                                             



     3             We think the court is not need to address any  



     4   unsettled area of law.  We don't think the court needs   



     5   to strike or develop any novel balancing tests that      



     6   haven't already been recognized in Nevada.  We think all 



     7   the court needs to do at this stage is affirm the        



     8   decision of the discovery commissioner and order that    



     9   this limited piece of information be disclosed to the    



    10   plaintiffs.                                              



    11             THE COURT:  Hang on a second.  Let me just     



    12   think.  Have you been tracking AB 356?                   



    13             MR. HOSMER-HENNER:  Slightly, your Honor.  I'm 



    14   aware of it.                                             



    15             THE COURT:  My initial thought that persists   



    16   is that I should not in any way allow AB 356 to enter my 



    17   decision making formula.  Do you agree or disagree?      



    18             MR. HOSMER-HENNER:  I agree for this reason,   



    19   your Honor, that that is a criminal statute.  And        



    20   whether the State of Nevada chooses to specifically      



    21   criminalize that conduct should have no bearing on       



    22   whether that conduct separately represents civil         



    23   liability for tortious invasion of privacy.              



    24             THE COURT:  I paused when you began with the   
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     1   continuing consequences your clients -- you have         



     2   represented that your clients experience by not knowing  



     3   the client.  You say there is some urgency, Judge,       



     4   because they continue to experience injury as alleged in 



     5   the complaint.                                           



     6             And then I think about what happens after I    



     7   make a decision.  Either way, if I revisit what          



     8   Commissioner Ayres did, you might choose to seek writ    



     9   relief, and I would welcome that.  If I affirm           



    10   Commissioner Ayres, defense might choose to writ relief  



    11   because once the bell has been rung it can't be unrung   



    12   and so there should be some finality whether one side or 



    13   the other is aggrieved.                                  



    14             I'm thinking about a motion for stay and how,  



    15   hypothetically, I affirm Commissioner Ayres'             



    16   recommendation, and the next thing the defendant does is 



    17   asks me to stay the proceedings pending review.  What    



    18   will be your response to that?                           



    19             MR. HOSMER-HENNER:  Your Honor, even though    



    20   there is urgency we can not make the machinery of the    



    21   legal system move any faster than it does.  And under    



    22   the factors outlined in NRS aptly, perhaps the stay is   



    23   warranted because the bell can't be unrung.  But at the  



    24   same time there's no reason to delay that -- delay any   
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     1   decisions now because writ relief may follow.            



     2             THE COURT:  Well, yeah, there's no reason to   



     3   delay my decision.  I appreciate your candor on that.    



     4   Thank you.                                               



     5             MR. HOSMER-HENNER:  I finally had something to 



     6   concede.                                                 



     7             THE COURT:  Just thinking about this finite    



     8   period of anonymity that the defense seeks.  I           



     9   understand your legal response to it.  I do.  But I want 



    10   to make sure that I kind of focus on everything that is  



    11   presented to me.                                         



    12             If I order the affirmance of Commissioner      



    13   Ayres, and there is not a stay pending appellate review, 



    14   and the disclosure is made, do you immediately amend     



    15   your DOE defendants or do you take that information and  



    16   conduct discovery before deciding who to replace that    



    17   DOE defendant with?                                      



    18             MR. HOSMER-HENNER:  We would immediately amend 



    19   our complaint.                                           



    20             THE COURT:  You don't need any additional      



    21   information discovery would provide.                     



    22             MR. HOSMER-HENNER:  Assuming that that is the  



    23   individual that hired defendants in order to surveil Ms. 



    24   Shieve and Mr. Hartung, we think all along we're just    
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     1   substituting the DOE defendants for the actual client.   



     2             I will absolutely say, though, that there's a  



     3   possibility that more plaintiffs get added to this case  



     4   as we continue to learn things.  I don't think we set a  



     5   record for number of times a complaint is amended but we 



     6   may get close because this is something that does a far  



     7   reaching -- far reaching implications and affect a lot   



     8   of people in the community.  And so we are trying to     



     9   learn the most narrow category of information that we    



    10   could.  And we could have subpoenaed all sorts of        



    11   information and we didn't.  And sent one targeted credit 



    12   which is just tell us the person that you acted jointly  



    13   to affect this action against our clients.  We're still  



    14   waiting on that one answer.                              



    15             THE COURT:  Well done.  Thank you, counsel.    



    16             I saw you taking notes, you anticipated you'd  



    17   been given some re automatic time.                       



    18             MR. GORMLEY:  Am I allowed as the objecting    



    19   party?                                                   



    20             THE COURT:  Yeah.  I didn't make it clear.     



    21   Counsel go ahead.                                        



    22             MR. GORMLEY:  Thank you, your Honor.  I'll try 



    23   to be quick.  I'm sorry.                                 



    24             THE COURT:  Please don't be brief and don't    
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     1   reargue what has already been argued.                    



     2             MR. GORMLEY:  Yes, your Honor.  If you get     



     3   bored of me just cut me off, so.                         



     4             THE COURT:  I have an oral habit of            



     5   interrupting, it's what I do.                            



     6             MR. GORMLEY:  The first part about the moving  



     7   target, I would just point back at our earlier briefing  



     8   papers.  Our position has always and this is a quote.    



     9   Given this issue is when and how such confidentiality    



    10   information should be disclosed and used, or if there's  



    11   any way to render such disclosure unnecessary, I think   



    12   we're still being consistent in that way.                



    13             I want to focus on going to the end of the     



    14   argument, this idea of the slippery slope argument of    



    15   fall-out argue related to trade secrets.  That this was  



    16   found to be a trade secret, then I think it was stated   



    17   that all client -- it would create -- every client       



    18   customer business relationship to be a trade secret and  



    19   there would be a slippery slope with employees leaving   



    20   the employers and being able to disclose that            



    21   information, if I'm saying that correctly, but I think   



    22   here that ignores the unique circumstances of the        



    23   private investigator client relationship.  And I think   



    24   there could be a trade secret where if you were some     
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     1   business, and you had some secret type of relationship,  



     2   I mean, I'm just speculating like in the defense         



     3   contracting industry maybe there was a relationship      



     4   there was completely highly confidential that no one     



     5   knew this business had with that business, I think that  



     6   one-off could provide -- could stand for trade secret    



     7   protection, and I think that's that Footnote Number 2 in 



     8   Finkel sort of recognizes that.  And that's why we need  



     9   to look at these business relationships on a one-off     



    10   basis.                                                   



    11             Then in terms of the timing and the rush, I    



    12   agree that if a writ petition was taken, that likely a   



    13   stay would be appropriate just under the first test      



    14   alone being the object of the appeal being defeated.     



    15             But here we have to -- and I completely        



    16   appreciate what Mr. Hosmer-Henner is saying in the       



    17   circumstances, but we're not here on a temporary         



    18   restraining order.  We're not here on a preliminary      



    19   injunction.  Those allegations are not in the complaint. 



    20   There's no present ongoing-type allegations in the       



    21   complaint.  And if there were things, thoughts, concerns 



    22   about safety like that going on that were alleged and    



    23   presented to the court, I could see that sort of         



    24   factoring in to the court's analysis of maybe how this   
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     1   would go.  But again, I would reiterate that the         



     2   circumstances still shouldn't determine what actual --   



     3   the actual test should be, that I could see the rush in  



     4   the urgency being different and sensitive to that in our 



     5   work.                                                    



     6             THE COURT:  Conceptually I agree with you that 



     7   the court should not be outcome determined or be         



     8   influenced by the consequences of the decision.          



     9             MR. GORMLEY:  And then I would just that I     



    10   quoted the inconceivable language was quoted from Flynn, 



    11   which I think is the California intermediate decision.   



    12   And I believe when it was talking about inconceivable    



    13   that was referring to absolute protection, which is      



    14   different than what we've been advocating for.           



    15             THE COURT:  It's interesting you ended on      



    16   Flynn because I -- you saw me flip through Flynn through 



    17   the reply and I wanted to get the quote from Flynn.  I   



    18   do want to hear you respond to the plaintiff's reference 



    19   to Flynn, applying a similar rule of law.                



    20             MR. GORMLEY:  It's similar.  I think the main  



    21   dispute and the main discussion in Flynn in all the      



    22   briefs was whether the identity even falls under the     



    23   protection of 648.200.  Because in Flynn the California  



    24   court determined that it did not.                        
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     1             Here the discovery commissioner, albeit        



     2   without affirmatively deciding, I would quote his exact  



     3   language, but he operated under the assumption that it   



     4   did and also gave support under the idea that it did     



     5   because he thought it would be somewhat absurd if it     



     6   didn't.  So it wasn't -- he viewed it as not necessary   



     7   for his decision making maybe to reach a holding on      



     8   that, but that -- in Flynn to me that was always the big 



     9   issue of Flynn of going towards whether the identity     



    10   falls within that statutory protection or not.           



    11             And so in the objection it's been premised on  



    12   assuming that it falls under it just as the discovery    



    13   commissioner assuming, and that wasn't challenged in a   



    14   cross objection.  So we've sort of operated, thought it  



    15   was safe that that assumption would be honored moving    



    16   forward.  But that to me was sort of the crux of the     



    17   Flynn dispute.                                           



    18             And then one of the last points I think I want 



    19   to make is this idea of trying to remember the exact     



    20   context it came in, but that they could have put a       



    21   tracking device on my client legally and then sort of    



    22   gather all his clients and reveal them and that would be 



    23   a sort of a misappropriation of trade secrets or -- to   



    24   me those would be the type of facts when I said your     
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     1   question about the hypothetical maybe needed more        



     2   context if someone did something like that, right, if    



     3   two businesses hired a private investigator, hires one   



     4   to secretly sort of intercept communications or track    



     5   somebody to steal trade secret information so that they  



     6   could release a product earlier or, you know, reveal     



     7   trade secrets ruining their, like, competitor's          



     8   business, that would give rise to different causes of    



     9   action besides just invasion of privacy.  That would be  



    10   misappropriation, trade secrets, conversion and probably 



    11   various other business torts of that nature.  And so     



    12   here there's no allegation of that here.  And so I just  



    13   don't think that hypothetical really furthers their      



    14   argument.                                                



    15             You know, at the end of the day it's -- I      



    16   think you understand our position, your Honor, that we   



    17   believe that there should be something between Rule      



    18   26(b) and absolute privilege.  Whether that comes out of 



    19   the NRS 648.200 line of reasoning or the trade secret    



    20   reasoning, we think there's both public policy and sort  



    21   of sound legal reasoning in support of both.             



    22             But unless you have any questions that's all I 



    23   have.                                                    



    24             THE COURT:  Thank you.                         
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     1             MR. GORMLEY:  Thank you.                       



     2             THE COURT:  Counsel, my intention is to enter  



     3   an order in short order.  I don't intend to delay this.  



     4   I want to reflect upon what I've read and what I've      



     5   heard.                                                   



     6             My thought is that I won't delay my order by   



     7   rewriting from a blank slate.  I don't know if I'll      



     8   affirm, reverse, modify or remand.  But what I don't     



     9   intend to do is start at the beginning.                  



    10             Plaintiff described Commissioner Ayres' work   



    11   as methodically dismantling each of the arguments        



    12   presented by the defense.  I offer that frame work.  I   



    13   found Commissioner Ayres' work to be thorough,           



    14   exhaustive in his attempts.  Whether there's errors in   



    15   matters of law is something that I'll decide soon but I  



    16   don't intend to issue a long order.                      



    17             I also intend to include in my order a         



    18   resolution of the Motion to Dismiss, without oral        



    19   arguments.  And so that might take another day or two    



    20   just so I can finalize.                                  



    21             You should know that there are a few arguments 



    22   in the Motion to Dismiss that have captured this Court's 



    23   attention, and I just want to make sure that I went      



    24   through that entirely in my mind.  I don't want to       
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     1   revisit this case preparing for it today and then        



     2   returning to it on the Motion to Dismiss, I'm going to   



     3   resolve the two submitted matters at the same time.  My  



     4   best guess is it will be probably a week or less before  



     5   I issue this one.                                        



     6             Plaintiff's counsel, it's always nice to see   



     7   you in Department 15.  Mr. Gormley, you're also welcome  



     8   to Department 15, you did a good job.                    



     9             MR. GORMLEY:  Thank you.                       



    10             THE COURT:  To those of you behind the bar,    



    11   thank you for the way you've conducted yourselves.       



    12             The court will be in recess.                   



    13                   (Proceedings concluded.)                 



    14                           ---o0o---                        



    15   
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     1   STATE OF NEVADA )                                        



     2   COUNTY OF WASHOE)                                        



     3                I, JULIE ANN KERNAN, official reporter of   



     4   the Second Judicial District Court of the State of       



     5   Nevada, in and for the County of Washoe, do hereby       



     6   certify:                                                 



     7                That as such reporter I was present in      



     8   Department No. 15 of the above court on Monday, May 1,   



     9   2023, at the hour of 1:30 p.m. of said day, and I then   



    10   and there took verbatim stenotype notes of the           



    11   proceedings had and testimony given therein upon the     



    12   Oral Arguments of the case of HILLARY LOUISE SCHIEVE, et 



    13   al., Plaintiffs, vs. 5 ALPHA INDUSTRIES, LLC, et al.,    



    14   Defendants, Case No. CV22-02015.                         



    15               That the foregoing transcript, consisting of 



    16   pages numbered 1 through 66, both inclusive, is a full,  



    17   true and correct transcript of my said stenotype notes,  



    18   so taken as aforesaid, and is a full, true and correct   



    19   statement of the proceedings of the above-entitled       



    20   action to the best of my knowledge, skill and ability.   



    21                                                            



    22   DATED:   At Reno, Nevada, this 24th day of May, 2023.    



    23                                                            

                                 /s/ Julie Ann Kernan             

    24                          ___________________________       

                                 JULIE ANN KERNAN, CCR #427       
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