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David McNeely and 5 Alpha Industries, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
HILLARY SCHIEVE, an individual, Case No. CV22-02015
Dept. No. D15
Plaintiff,
V. DEFENDANTS DAVID MCNEELY AND
5 ALPHA INDUSTRIES, LLC’S
DAVID MCNEELY, an individual; 5 OPPOSITION TO PLAINTIFF’S
ALPHA INDUSTRIES, LLC, a Nevada MOTION TO COMPEL AND
limited liability company, and DOES | COUNTERMOTION FOR PROTECTIVE
through X, and ROES I through X, inclusive, | ORDER
Defendants.

Defendants David McNeely and 5 Alpha Industries, LLC (“5 Alpha”) (collectively
“Defendants”) submit this Opposition to Plaintiff’s Motion to Compel and Countermotion for
Protective Order based on the following Memorandum of Points and Authorities, the papers and

pleadings on file herein, and any oral argument that the Court elects to entertain.
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MEMORANDUM OF POINTS AND AUTHORITIES

. INTRODUCTION

In this case, Plaintiff’s claims are based on Defendants’ use of a GPS device to monitor the
location of Plaintiff’s vehicle as part of an investigation into Plaintiff. Defendant McNeely is a
licensed private investigator in the State of Nevada and owner of 5 Alpha. Plaintiff has not alleged
that the use of the device was prohibited by Nevada law—nor was it.

In the Motion, Plaintiff seeks an order compelling Defendants to produce documents
sufficient to identify the client(s) who hired Defendants to investigate Plaintiff, referred to herein as
the Confidential Client(s). This dispute is taking place pre-discovery pursuant to a previously
granted ex parte motion that allowed Plaintiff to serve Defendants with both process and a
subpoena. Defendants have filed a motion to dismiss, which remains pending.

As shown below, the identity of the client(s) who hired Defendants to investigate Plaintiff is
protected and confidential information under NRS 648.200 and NRS 49.325. The information
implicates important competing interests. On the one hand, there are Defendants’ interests to honor
the confidentiality expectations of their client, comply with Nevada law, and to be able to continue
to make a living as a private investigator because the business repercussions of disclosing a client
identity would likely be ruinous for his private investigation practice. On the other hand, there is
Plaintiff’s interest in pursuing claims against the Confidential Client(s).

Given this, the issue is when and how such confidential information should be disclosed and
used, or, if there is any way to render such disclosure unnecessary. Plaintiff’s proposed outcome—
immediate and public disclosure—is not the answer. As detailed below, better alternatives exist. For
instance, as is typical in trade secret litigation, discovery could be phased to determine whether
Plaintiff’s claims against Defendants have merit. If the claims against Defendants do not have merit,
there is no need for the disclosure of the confidential information. Fortunately, there is no rush to

make this determination given the early stages of this matter.
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At bottom, the crux of the Motion is whether a private investigator should be compelled to
produce confidential information that could be ruinous to his or her business prior to even having an
opportunity to test the allegations in a complaint. At this juncture, the interests of justice warrant
patience and further development of the facts, not a rush to judgment or disclosure.

1. BACKGROUND
A. Defendants

Defendant David McNeely is a licensed private investigator in the State of Nevada. (See Ex.
1 (McNeely Decl. at § 3)). McNeely has operated as a licensed private investigator in the State of
Nevada since 2019. (See id. at 1 4). McNeely is the owner of 5 Alpha. (See id. at § 5). 5 Alpha is a
business offering private investigator services. (See id. at  6). McNeely is the only licensed private
investigator associated with 5 Alpha. (See id. at | 7).

In serving as a private investigator, McNeely takes significant precautions to maintain the
confidentiality of the identity of his clients and the information obtained as part of his
investigations. (See id. at { 8). For instance, he utilizes encrypted storage devices, takes steps to
minimize and reduce records containing confidential information, and does not share such
information outside of the business. (See id. at T 9). With respect to the identity of the client(s) who
hired 5 Alpha to investigate Plaintiff, McNeely acted consistent with these precautions to maintain
the confidentiality of the client(s)’ identity. (See id. at ] 10).

Based on his experience in the industry, understanding of client expectations, the size of the
Reno community, and the publicity associated with this lawsuit, McNeely reasonably believes that
if he discloses the identity of the client(s) who hired 5 Alpha to investigate Plaintiff, that he and 5
Alpha will face significant negative business repercussions, including losing current clients and
being unable to obtain new clients, which could be ruinous for 5 Alpha and his practice as a private
investigator. (See id. at  11).

B. Procedural History

On December 15, 2022, Plaintiff filed the Complaint, asserting eight causes of action against

Defendants: (1) invasion of privacy — intrusion upon seclusion; (2) invasion of privacy — public

disclosure of private facts; (3) violation of NRS Chapter 200, anti-doxxing; (4) negligence and
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negligence per se; (5) trespass; (6) civil conspiracy; (7) aiding and abetting; and (8) declaratory
relief. (See Complaint, filed 12/15/22).

On January 13, 2023, Plaintiff moved ex parte for leave to issue subpoenas to Defendants
seeking documents sufficient to identify the individual or entity that hired Defendants to investigate
Plaintiff. (See Ex Parte Motion for Leave to Issue Subpoenas, filed 01/13/23). Specifically, the
subpoenas to McNeely and 5 Alpha both sought the following:

Produce documents, including but not limited to engagement

agreements, contracts, invoices, or payments, sufficient to identify

each and every individual or entity that hired David McNeely

and/or 5 Alpha Industries, LLC to conduct surveillance upon

Hillary Schieve, to track Hillary Schieve’s location, or to take any

other action with respect to Hillary Schieve.
(See id.). A week later, on January 20, 2023, the Court granted the ex parte motion. (See Order
Granting Motion for Leave to Issue Subpoenas, filed 01/20/23).

On January 23, 2023, Plaintiff served process and the subpoenas on McNeely. (See Affidavit
of Service, filed 01/24/23). Two days later, counsel for Defendants objected to the subpoenas.
Counsel for the parties met and conferred on January 27, 2023. On February 2, 2023, Plaintiff filed
the instant Motion to Compel.

Since the Motion was filed, on February 13, 2023, Defendants moved to strike certain
allegations in the Complaint and dismiss certain causes of action and claims for relief in the
Complaint. (See Defendants David McNeely and 5 Alpha Industries, LLC’s Motion to Strike and
Motion to Dismiss, filed 02/13/23). That motion remains pending.’

I11.  LEGAL STANDARD
Unless otherwise limited by order of the court, parties may obtain discovery regarding “any

nonprivileged matter that is relevant to any party’s claims or defenses” and “proportional to the

needs of the case, considering the importance of the issues at stake in the action, the amount in

1 In the Motion, Plaintiff makes various accusations regarding service of process. Defendants dispute
these accusations. 5 Alpha also disputes the sufficiency of the alleged service of process upon it through the
Nevada Secretary of State. That said, these issues are immaterial to the instant Motion and the parties
ultimately agreed in good faith that both Defendants could and would respond to the Complaint by February
13, 2023, which happened through Defendants’ Motion to Strike and Motion to Dismiss.

4
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controversy, the parties’ relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit.” NRCP 26(b)(1).

Under NRCP 26(c), a court may, for good cause, issue an order that, inter alia, forbids
certain discovery, limits certain discovery, or requires that “a trade secret or other confidential
research, development, or commercial information not be revealed or be revealed only in a specified
way.” NRCP 26(c)(1). Likewise, under NRCP 45(¢)(3)(B)(i), a party may move to quash or modify
a subpoena seeking “a trade secret” or other confidential information. In addition, in furtherance of
the “interests of justice,” a court may order discovery to be performed in a certain sequence. NRCP
26(d).

IV. ARGUMENT

A The Identity Of The Client(s) Who Hired Defendants To Investigate Plaintiff Qualifies
As Protected And Confidential Information.

Under Nevada law, both NRS 648.200 and NRS 49.325 provide protection for the identity
of the Confidential Client(s).

1. NRS 648.200 protects the identity of the Confidential Client(s).

NRS Chapter 648 governs the licensing and practice of private investigators in the State of
Nevada. NRS 648.200 protects information acquired by private investigators related to their
services by making it unlawful for the private investigator to divulge such information, except at the
direction of the employer or client for whom the information was obtained. Specifically, the statute
provides the following:

It is unlawful for any licensee or any registered employee or other
employee, security guard, officer or member of any licensee:

1. To divulge to anyone, except as he or she may be so
required by law to do, any information acquired by him or her
except at the direction of the employer or client for whom the
information was obtained.

2. To make a false report to his or her employer or client.

NRS 648.200.

RPA000005
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The Nevada Supreme Court examined the protection afforded by this statute in DeChant v.
State, 116 Nev. 918, 926, 10 P.3d 108, 113 (2000). There, a party argued that the statute created an
absolute privilege precluding the disclosure of any information that fell under the statute. Id. The
Court disagreed, reasoning that the caveat “except as he or she may be so required by law,” means
that a district court has “discretion to compel disclosure of documents [that fall under the statute]
that are relevant to trial and not covered by any other privilege.” Id.

In exercising this discretion, a court should strike a balance between the interests for and
against disclosure. See Quinlan v. Ohio Dep't of Com., Div. of Consumer Fin., 678 N.E.2d 225, 230
(Ohio App. 1996); see also Saini v. In'l Game Tech., 434 F. Supp. 2d 913, 919 (D. Nev. 2006)
(noting that “[d]isclosure of non-trade secret confidential information is similarly recognized as a
serious harm”).

Here, under the plain language of NRS 648.200, the identity of the client(s) who hired
Defendants to investigate Plaintiff constitutes confidential information because the identity qualifies
as “any information acquired by [the investigator].” NRS 648.200(1). Other courts interpreting
similar statutes have found that the identity of a client falls within the scope of information
protected by such statutes. See Ravary v. Reed, 415 N.W.2d 240, 244 (Mich. App. 1987)
(concluding that disclosure of the identity of the client would be tantamount to disclosure of the
substance of confidential communications because the confidential information is that client’s
desire to obtain information about the plaintiff).

Plaintiff points to Flynn v. Superior Ct., 67 Cal. Rptr. 2d 491 (Cal. App. 1997) to argue
otherwise. (See Mot. at 4). The reasoning in Flynn, however, is readily distinguishable. There, the
California court determined that the identity of the client did not fall within the scope of the statute.
Id. at 492. The California statute featured language similar to NRS 648.200, providing in pertinent
part: “[the investigator] . . . shall not divulge to any other person, except as he or she may be
required by law so to do, any information acquired by him or her except at the direction of the
employer or client for whom the information was obtained.” Id. The California court used the
phrase “for whom the information was obtained,” which modifies the definition of the “employer or

client,” to limit the scope of the phrase “information acquired.” Id. at 493. As such, the court
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concluded that the identity of the client is not information “acquired for the client” and, thus, does
not fall within the statute. Id. The court further based its conclusion on the reasoning that “it is
inconceivable the Legislature intended to enact a privilege whereby the licensee could refuse to
identify a client or employer [even in response to a court order] thereby potentially shielding the
employer from any responsibility or liability.” 1d. at 494.

Under Nevada law, the reasoning in Flynn is not applicable. To start, under the plain
language of NRS 648.200, the phrase “any information acquired by him” is not so narrow as to
preclude the identity of the client. Also, it defies a plain language reading to limit the phrase “any
information acquired by him” with the modifying clause at the end that serves only to modify the
last antecedent—*“employer or client.” See Valenti v. State, Dep't of Motor Vehicles, 131 Nev. 875,
880, 362 P.3d 83, 86 (2015) (providing that Nevada recognizes the “last antecedent rule of statutory
construction,” which provides that a modifier likely relates back to the antecedent immediately
proceeding it).

Moreover, common sense dictates that when it comes to the private investigator-client
relationship, there is generally no information that is more sensitive than the identity of the client
who hired the private investigator. Plainly stated, it would be absurd for that critical information to
fall outside the scope of the statute. See Young v. Nevada Gaming Control Bd., 136 Nev. 584, 586,
473 P.3d 1034, 1036 (2020) (providing that statutes should be interpreted to avoid absurd results or
results that were clearly not intended); Welfare Div. of State Dep 't of Health, Welfare & Rehab. v.
Washeo Cnty. Welfare Dep't, 88 Nev. 635, 638, 503 P.2d 457, 459 (1972) (“The entire subject
matter and the policy of the law may also be involved to aid in its interpretation, and it should
always be construed so as to avoid absurd results.”).

In addition, the California court’s concern that the Legislature did not intend to preclude
discovery of the client does not apply in Nevada. In DeChant, the Nevada Supreme Court already
held that such information could be discoverable pursuant to a court order. 116 Nev. at 926, 10 P.3d

at 113.

RPAO00007
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Thus, the Court should conclude that NRS 648.200 protects the identity of the client(s) that
hired Defendants to investigate Plaintiff.?

2. NRS 49.325 protects the identity of the Confidential Client(s).

NRS 49.325 provides a privilege for trade secrets if “the allowance of the privilege will not
tend to conceal fraud or otherwise work injustice.” NRS 49.325(1). Specifically, the statute provides
the following:

1. A person has a privilege, which may be claimed by the
person or the person’s agent or employee, to refuse to disclose and
to prevent other persons from disclosing a trade secret owned by
him or her, if the allowance of the privilege will not tend to
conceal fraud or otherwise work injustice.

2. When disclosure is directed, the judge shall take such
protective measure as the interests of the holder of the privilege
and of the parties and the furtherance of justice may require.

NRS 49.325.

In Nevada, a trade secret is broadly defined as “information that ‘derives independent
economic value, actual or potential, from not being generally known to, and not being readily
ascertainable by proper means by the public,” as well as information that ‘is the subject of efforts
that are reasonable under the circumstances to maintain its secrecy.’” Finkel v. Cashman Pro., Inc.,
128 Nev. 68, 74, 270 P.3d 1259, 1264 (2012) (quoting NRS 600A.030(5)(3)-(b)).

Whether information constitutes a trade secret is typically a question of fact. Finkel, 128
Nev. at 74, 270 P.3d at 1264. The factors to consider in making this determination generally
include: (1) the extent to which the information is known outside of the business and the ease or
difficulty with which the acquired information could be properly acquired by others; (2) whether the
information was confidential or secret; and (3) the extent and manner in which the employer
guarded the secrecy of the information. Id.

In Finkel, the Court affirmed the district court’s conclusion that certain information,

including customer identities were trade secrets. Id. The Court reasoned that the information was

not known outside the company and the company implemented measures to maintain the

2 Defendants anticipate seeking a protective order at a later time related to any other information or
documents that would fall within the scope of NRS 648.200.

8
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confidentiality of the information. Id. Likewise, other courts have concluded that client lists
constitute trade secrets where the owner of the list has taken reasonable precautions to protect the
secrecy of the list’s contents and the list does not embody information that is readily ascertainable
through public sources. See, e.g., Fred Siegel Co., L.P.A. v. Arter & Hadden, 707 N.E.2d 853, 862
(Ohio 1999); Radiology Servs., P.C. v. Hall, 780 N.W.2d 17, 26 (Neb. 2010).

Here, the identity of the Confidential Client(s) qualifies as a trade secret under Nevada law.
To begin, the identity of the Confidential Client(s) derives independent economic value from not
being generally known in at least two ways. One, the Confidential Client(s) could be recruited by
competing private investigators. Two, and more importantly, revealing the identity of the
Confidential Client(s) could and likely would be ruinous to 5 Alpha’s business and McNeely’s
private investigation practice. Clients of private investigators expect confidentiality. Indeed, that is
the entire business model upon which the private investigation industry is based. Said another way,
for a private investigator, client confidentiality is the Coca-Cola formula or the Google search
algorithm.

In addition, there is no question that Defendants have taken significant measures to maintain
the confidentiality of the identity of the Confidential Client(s) and the identity of the Confidential
Client(s) is not readily ascertainable through public sources. Looking to the Finkel criteria, the
identity of the Confidential Client(s) is not known outside of the business and there is no way to
acquire it except through Court ordered disclosure. Next, the information is confidential and secret.
Indeed, as discussed above, the information is designated as confidential by statute. Lastly, as
detailed in the Declaration of David McNeely (Ex. 1), Defendants have taken significant measures
to safeguard the information. Thus, the identity of the Confidential Client(s) is protected
information under NRS 49.325.

In the Motion, Plaintiff’s arguments to the contrary are not persuasive. Plaintiff spends much
effort arguing that private investigators do not have an “absolute privilege” to shield the identity of
their clients or work through the trade secret privilege. (See Mot. at 4:26-27 and 7-8). Yet, while

trade secret protection may not provide an “absolute” privilege, that does not mean that the
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information should just be casually disclosed. As detailed below, there are better alternative options
for how to handle the information than the relief requested by Plaintiff’s Motion.

Plaintiff further argues that “the identity of a single client is not a protectable trade secret.”
(See Mot. at 5-6). Yet, this argument lacks merit. None of the cases cited by Plaintiff have anything
to do with the circumstances presented here because they do not concern the unique relationship
between a private investigator and client.

At bottom, the identity of the client(s) who hired Defendants to investigate Plaintiff satisfies
all the criteria for the protection afforded trade secrets under NRS 49.325.

For these reasons, the Court should conclude that the identity of the client(s) who hired
Defendants to investigate Plaintiff qualifies as protected and confidential information under both
NRS 648.200 and NRS 49.325.2

B. It Would Be Inappropriate And Premature To Order At This Time The Disclosure Of
The Identity Of The Client(s) Who Hired Defendants To Investigate Plaintiff, If At All.

The question presented by Plaintiff’s Motion—whether, at this time, the Court should order
Defendants to reveal the identity of the Confidential Client(s) is an important one given the
competing interests. Under the protection afforded this information by both NRS 648.200 and NRS
49.325, the balancing of these interests comes down to the Court’s discretion. See DeChant, 116
Nev. at 926-27, 10 P.3d at 113 (affording the Court discretion under NRS 648.200) and NRS 49.325
(providing that a person has a privilege to refuse to disclose a trade secret unless the privilege will

tend “to conceal fraud or otherwise work injustice”); see also The Sedona Conference, Commentary

% In addition, it should be noted that even if the Court concludes that the identity of the Confidential
Client(s) does not fall within the scope of NRS 648.200 or NRS 49.325 (which it should not), the identity of
the Confidential Client(s) still constitutes confidential information that warrants the special protection
discussed in Section IV. B. below. For instance, NRCP 26(c)(1)(G) specifically recognizes that information
can be either a “trade secret” or “confidential . . . commercial information.” See Saini, 434 F. Supp. 2d at 919
(noting that “[d]isclosure of non-trade secret confidential information is similarly recognized as a serious
harm”); Roboserve, Ltd. v. Tom's Foods, Inc., 940 F.2d 1441, 1456 (11th Cir. 1991) (providing that
information “may be considered confidential in the context of a business relationship without rising to the
level of a trade secret”); Miles v. Boeing Co., 154 F.R.D. 112, 114 (E.D. Penn. 1994) (“The subject matter of
confidential business information is broad, including a wide variety of business information.”); In re Aqua
Dots Prod. Liab. Litig., 2009 WL 1766776, at *2 (N.D. Ill. June 23, 2009) (“matters whose disclosure would
affect defendants with their respective competitors or in conjunction with the day-to-day operation of their
business, warrant protection.”).

10
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on Protecting Trade Secrets in Litigation About Them, 23 Sedona Conf. J. 741, 793 (2022)
(providing in Principle 5 that “a court does not need to make a conclusive determination as to
whether a party’s information qualifies as a trade secret before ordering appropriate protections.
Instead, the court should determine whether that party has credibly identified the existence of a
trade secret, making a particularized finding regarding the specific information that is subject to
protection”).

Further, even when disclosure is appropriate, proper protection must be put in place. Under
NRS 49.325, “[w]hen the disclosure is directed, the judge shall take such protective measure as the
interests of the holder of the privilege and of the parties and the furtherance of justice may require.”
NRS 49.325(2). Under NRS 600A.070, “the court shall preserve the secrecy of an alleged trade

9

secret by reasonable means,” including granting protective orders, holding hearings in camera,
sealing records, “[d]etermining the need for any information related to the trade secret before
allowing discovery,” and other protective measures. NRS 600A.070; see also NRCP 26(c)(1).

Yet, the reality is, when it comes to whether the Court should order the disclosure of the
identity of the Confidential Client(s), and, if so, what protections should be put in place, insufficient
information is available to guide the Court’s determination. As explained below, it would be
fundamentally unfair and improper for the Court to order the disclosure of the identity of the
Confidential Client(s) at this time based purely on unsubstantiated allegations. Rather, the Court
should allow phased discovery to proceed to test the merit of Plaintiff’s claims against Defendants.
Alternatively, to the extent that the Court does not wish to phase discovery, other options are

available. Lastly, it should be noted that this decision need not be made at this early juncture.

1. The Court should not order at this time the disclosure of the identity of the
Confidential Client(s).

Plaintiff seeks the immediate disclosure of the identity of the Confidential Client(s). In fact,
Plaintiff sought this relief through an ex parte motion well before the opening of discovery.

Yet, despite Plaintiff’s rush to learn this information, it cannot be ignored that the basis upon
which Plaintiff seeks to discover this confidential information is unsubstantiated allegations. For

instance, Plaintiff hinges her claims on the allegation that Defendants “trespassed on Schieve’s

11
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private property” to install the GPS device. (See Complaint at § 11). But, based on publicly
available reports, it appears that the Sparks Police Department concluded the opposite.*

In short, it would be fundamentally unfair and improper for Defendants to have to disclose
confidential information that could be ruinous to their business based on unsubstantiated
allegations. Fortunately, there are other options, as discussed below.

2. The Court should order discovery to proceed in phases to test the merit of
Plaintiff’s claims against Defendants before ordering the disclosure of the
identity of the Confidential Client(s).

Here, one way to balance the competing interests at stake would be to phase discovery. See
NRCP 26(d) (providing that “in the interests of justice” the Court may order discovery to “be used
in any sequence”). This approach is consistent with NRS 600A.070(4), which envisions the
preservation of confidential information by “[d]etermining the need for any information related to
the trade secret before allowing discovery,” and NRCP 26(c)(1)(G), which instructs courts to
implement measures to limit the disclosure of confidential information.

In situations of this nature, phased discovery is not unusual. Courts regularly phase
discovery to protect trade secrets and confidential information. For instance, in M-1 LLC v. Stelly,
the Southern District of Texas conducted discovery in “two phases.” 733 F. Supp. 2d 759, 800 (S.D.
Tex. 2010). The “first phase was to include discovery of all matters ‘exclusive of trade secrets.”” Id.
After the first phase, the defendants were “allowed to depose certain M-I engineers in order to
obtain more detail as to the trade secret theft at issue.” Id. Following the depositions, “the case was
to proceed to a second round of discovery where ‘trade secret information would be disclosed’
pursuant to the agreed protective order.” Id. As explained in the case, this approach was utilized to
give the defendant the opportunity to contest the claims and show that no trade secrets would have
to be disclosed. See id; see also Microwave Rsch. Corp. v. Sanders Assocs., Inc., 110 F.R.D. 669,

674 (D. Mass. 1986) (finding that “before a plaintiff is entitled to the type of broad discovery into a

4 (See Ex. 2 (Gormley Decl.) (authenticating Ex. 3); Ex. 3 (Bob Conrad, VIDEO: Private
investigator says tracking Reno mayor with GPS unit was ‘nothing personal,’ This Is Reno (Jan. 29, 2023),
available at https://thisisreno.com/2023/01/video-private-investigator-says-tracking-reno-mayor-with-gps-
unit-was-nothing-personal/ (last accessed on February 15, 2023))) (reporting that the Sparks police
determined that the GPS device was not placed on Plaintiff’s vehicle at a private setting).
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defendant’s trade secrets, it must show that other evidence which it has gathered through discovery
provides a substantial factual basis for its claim” and that the plaintiff there failed to make such a
showing); Henderson v. Prop. & Cas. Ins. Co. of Hartford, No. 2:12-CVV-00149-KJD, 2012 WL
3730533, at *5 (D. Nev. Aug. 28, 2012) (granting motion for discovery to be conducted in phases
where defendant sought to avoid the potentially needless disclosure of confidential information
before dispositive motions were decided).

In fact, this approach more closely aligns with the typical approach of filing a complaint,
performing discovery, and seeking leave to amend to add an additional defendant and/or claims
prior to the deadline to amend pleadings, as opposed to the ex parte approach attempted by Plaintiff
here.

Consistent with the foregoing, the first phase of discovery here would focus on Plaintiff’s
claims against Defendants and Defendants’ defenses, including how the investigation transpired and
Plaintiff’s damages, if any. Defendants would then have an opportunity to move for summary
judgment. If Plaintiff’s claims against Defendants cannot survive summary judgment following the
first phase, then there is no need for the disclosure of the identity of the Confidential Client(s)
because liability against the Confidential Client(s) necessarily depends on the merit of Plaintiff’s
claims against Defendants.

If summary judgment were denied, then the door would open to the second phase of
discovery: the disclosure of the identity of the Confidential Client(s), subject to proper protections,
and facts and information related to Plaintiff’s theories against the Confidential Client(s) and other
discovery that was precluded due to the limitations in the first phase.

3. Alternatively, the Court could classify the Confidential Client(s) as a “Doe”
defendant.

An alternative to phasing discovery would be to order the disclosure of the identity of the
Confidential Client(s) under an attorney eye’s only designation and allow discovery to proceed with
the Confidential Client(s) as a “Doe” defendant, with the opportunity to further consider the

confidential treatment at a later date and before trial.

13
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This approach would be consistent with established precedent. “[M]any federal courts,
including the Ninth Circuit, have permitted parties to proceed anonymously when special
circumstances justify secrecy.” Does | thru XXIII v. Advanced Textile Corp., 214 F.3d 1058, 1067
(9th Cir. 2000); see also Doe No. 1 v. Wynn Resorts Ltd., No. 219CV01904GMNVCF, 2022 WL
3214651, at *3 (D. Nev. Aug. 9, 2022). In Wynn Resorts, the court explained that such treatment
seeks to balance the need for anonymity against the general presumption that parties’ identities are
public information and the risk of unfairness to the opposing party and that, given this, pseudonyms
are appropriate in three situations: (1) when identification creates a risk of retaliatory physical or
mental harm; (2) when anonymity is necessary to preserve privacy in a matter of a sensitive and
highly personal nature; and (3) when the anonymous party is compelled to admit his or her intention
to engage in illegal conduct, thereby risking criminal prosecution. 2022 WL 3214651, at *3.

Here, while Defendants are not necessarily in a position to argue the application of these
criteria to the Confidential Client(s), it is clear that they could be satisfied in this case, given the
nature of this case and Plaintiff’s status as the current Mayor of Reno.

4, Lastly, the Court need not make a decision at this juncture.

The question at issue requires a delicate balancing of various important and competing
interests. Given these interests and unique procedural considerations, there is no need to rush this
decision. Plaintiff is seeking this relief pre-discovery because of subpoenas issued pursuant to an ex
parte motion. Defendants submit that it would be appropriate to hold the decision in abeyance until
after resolution of Defendants’ motion to dismiss and the parties’ Rule 16 case conference.

In sum, the identity of the client(s) who hired Defendants to investigate Plaintiff is
confidential and protected information that implicates several competing and important interests.
When it comes to whether, when, and how that information should be disclosed, the interests of
justice dictate patience.

7
1
7
I
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V. CONCLUSION
Based on the foregoing, Defendants respectfully request that the Court deny Plaintiff’s
Motion to Compel, grant Defendants’ Countermotion for Protective Order, and issue an order
holding this matter in abeyance and protecting the identity of the client(s) who hired Defendants to
investigate Plaintiff until the matter is considered further.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document does not

contain the social security number of any person.

DATED: February 16, 2023.

/s/ Ryan T. Gormley
Ryan T. Gormley, Esq.
Brittany M. Llewellyn, Esqg.

Jonathan J. Winn, Esqg.
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

Attorneys for Defendants
David McNeely and 5 Alpha Industries, LLC
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CERTIFICATE OF SERVICE

| hereby certify that on the 16th day of February, 2023, a true and correct copy of the
foregoing DEFENDANTS DAVID MCNEELY AND 5 ALPHA INDUSTRIES, LLC’S
OPPOSITION TO PLAINTIFF’S MOTION TO COMPEL AND COUNTERMOTION FOR
PROTECTIVE ORDER was electronically filed and served on counsel through the Court’s
electronic service system, unless service by another method is stated or noted, to the following:

Adam Hosmer-Henner, Esq.

Chelsea Latino, Esq.

Philip Mannelly, Esq.

Jane Susskind, Esq.

McDonald Carano, LLP

100 W. Liberty St., Tenth Floor
Reno, NV 89501
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com
Attorneys for Plaintiff Hillary Schieve

/s/ Cynthia S. Bowman
An employee of WEINBERG, WHEELER,
HUDGINS, GUNN & DIAL, LLC
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EXHIBIT INDEX

Exhibit Description Pages
1 Declaration of David McNeely 2
2 Declaration of Ryan T. Gormley, Esq. 2
3 PDF of Online Article, dated January 29, 2023 4
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Ryan T. Gormley, Esq.

Nevada Bar No. 13494
rgormley@wwhgd.com

Brittany M. Llewellyn, Esq.

Nevada Bar No. 13527
bllewellyn@wwhgd.com

Jonathan J. Winn, Esq.

Nevada Bar No. 12896
Jjwinn@wwhgd.com

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400
[Las Vegas, Nevada 89118

T:(702) 938-3838

F: (702) 938-3864

Attorneys for Defendants

David McNeely and 5 Alpha Industries, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE., an individual, Case No. CV22-020135
Dept. No. D15
Plaintiff,
V. DECLARATION OF DAVID MCNEELY

DAVID MCNEELY, an individual; 5
ALPHA INDUSTRIES, LLC, a Nevada

limited liability company, and DOES I
through X, and ROES I through X, inclusive,

Defendants.

[, DAVID MCNEELY, declare as follows:

1. [ am over the age of 18 and competent to testify to the following if called upon to do
SO.

2 [ submit this declaration in support of Defendants® Opposition to Plaintiff’s Motion
to Compel and Countermotion for Protective Order.

A [ am a licensed private investigator in the State of Nevada.

4. I have operated as a licensed private investigator in the State of Nevada since 2019.

. [ am the owner of Defendant 5 Alpha Industries, LLC (“5 Alpha™).

RPAO000019




6. 5 Alpha is a business offering private investigator services.
7 [ am the only licensed private investigator associated with 5 Alpha.
8. In serving as a private investigator, I take significant precautions to maintain the

confidentiality of the identity of my clients and information obtained as part of my investigations.

9. For 1nstance, I utilize encrypted storage devices, take steps to minimize and reduce
records containing confidential information, and do not share such information outside of the
business.

10.  With respect to the identity of the client(s) who hired 5 Alpha to investigate Plaintiff,
to the best of my recollection, I acted consistent with these precautions to maintain the
confidentiality of the client(s)’ identity.

11.  Based on my experience in the industry, understanding of client expectations, the
size of the Reno community, and the publicity associated with this lawsuit, it is my belief that if
disclose the identity of the client(s) who hired 5 Alpha to investigate Plaintiff that 5 Alpha and I
will face significant negative business repercussions in the form of losing current clients and being
unable to obtain new clients, which could be ruinous for 5 Alpha and my practice as a private
investigator.

12. I declare under penalty of perjury under the laws of the United States of America and
the State of Nevada that the foregoing is true and correct.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document does not

contain the social security number of any person.

DATED: February  , 2023.

—
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Ryan T. Gormley, Esq.

Nevada Bar No. 13494
rgormley@wwhgd.com

Brittany M. Llewellyn, Esq.

Nevada Bar No. 13527
bllewellyn@wwhgd.com

Jonathan J. Winn, Esq.

Nevada Bar No. 12896
jwinn@wwhgd.com

WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

T: (702) 938-3838

F: (702) 938-3864

Attorneys for Defendants

David McNeely and 5 Alpha Industries, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No. CVV22-02015
Dept. No. D15
Plaintiff,
V. DECLARATION OF RYANT.
GORMLEY, ESQ. IN SUPPORT OF
DAVID MCNEELY, an individual; 5 DEFENDANTS DAVID MCNEELY AND
ALPHA INDUSTRIES, LLC, a Nevada 5 ALPHA INDUSTRIES, LLC’S
limited liability company, and DOES | OPPOSITION TO PLAINTIFF’S
through X, and ROES I through X, inclusive, | MOTION TO COMPEL AND
COUNTERMOTION FOR PROTECTIVE
Defendants. ORDER

I, RYAN T. GORMLEY, declare as follows:

1. I am over the age of 18, have personal knowledge of the matters set forth herein and,
unless otherwise stated, am competent to testify to the same if called upon to do so. | am an attorney
licensed to practice law in the State of Nevada, a partner with Weinberg, Wheeler, Hudgins, Gunn
& Dial, LLC, and counsel for Defendants David McNeely and 5 Alpha Industries, LLC (“5 Alpha™)
(collectively “Defendants”) in this matter. | submit this declaration in support of Defendants’

Opposition to Plaintiff’s Motion to Compel and Countermotion for Protective Order (“Opposition™).
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purports to be. | accessed and saved the article to PDF on February 15, 2023.

the State of Nevada that the foregoing is true and correct.

contain the social security number of any person.

2. Attached to the Opposition as Exhibit 3 is a true and correct copy of the article that it

3. I declare under penalty of perjury under the laws of the United States of America and

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document does not

DATED: February 16, 2023.

/s/ Ryan T. Gormley
Ryan T. Gormley, Esq.
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VIDEO: Private investigator says tracking Reno mayor
with GPS unit was ‘nothing personal’

By: Bob Conrad January 29, 2023

Private investigator David McNeely being interviewed by Sparks police in November. Sparks Police body cam image.

private investigator who put a GPS tracking unit on Reno Mayor Hillary
Schieve’s car last year said he was hired as part of a political campaign and it’s

“nothing personal” toward the mayor.
It's also not illegal.

The GPS unit’s sim card linked the private investigator to the tracking device after it was

discovered on Schieve’s car by a mechanic.

The investigator, David McNeely, was interviewed in November by Sparks police. A copy of the
interview was obtained by This Is Reno as a public records request. In the interview, McNeely

said he was hired to track Schieve to investigate an allegation as part of a political campaign.

https://thisisreno.com/2023/01/video-private-investigator-says-tracking-reno-mayor-with-gps-unit-was-nothing-personal/ 1/4
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2/15/23, 4:01 PM VIDEOQ: Private investigator says tracking Reno mayor with GPS unit was ‘nothing personal’

“I know they are going to initiate some shit,” he told detectives last year. “It's one of the biggest

tools that I have. Hopefully she’s not too upset about it.”

McNeely, who also told police he was the stepson of former Sparks Mayor Ron Smith, said there

was no physical surveillance and he was looking at whether she was at certain locations.

“I've never had any involvement with her whatsoever,” he told detectives. “She seems to be

doing what mayors are supposed to do. She seems like a pretty good person. [It's] nothing

personal.”

Schieve is suing McNeely and is seeking damages above $15,000. A judge recently granted a

subpoena for McNeely to identify his client after he refused to accept service of the lawsuit.

Schieve was also interviewed by police. She told them it’s alarming that a private investigator

can legally place a GPS unit on somebody’s car to monitor them but police have to get a warrant.

Sparks police: No crime, no conflict of interest

Sparks police investigated the matter. Sparks Police Chief Chris Crawforth told This Is Reno that

no crime occurred when a GPS tracking device was discovered.

He also denied allegations Sparks police gave Schieve favorable treatment by having two

detectives investigate that matter, issuing subpoenas to AT&T and Verizon and providing

information to Schieve.

Crawforth said his agency handled the investigation into the GPS tracker to avoid any conflict of

interest with Reno police. The determination of whether a crime occurred was if the tracking

device was placed on Schieve’s vehicle at a private setting.

“Had it been placed on her vehicle at a private residence, that would have been a criminal act,”

he said. “We determined that was not the case.”

https://thisisreno.com/2023/01/video-private-investigator-says-tracking-reno-mayor-with-gps-unit-was-nothing-personal/
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VIDEOQ: Private investigator says tracking Reno mayor with GPS unit was ‘nothing personal’

Sparks Po ce Ch ef Chr s Crawforth

When asked how information collected in the investigation was provided to Schieve, he said it
was through a public records request. The records were made available after the investigation

was concluded, he added.

Sparks Police Chief
Chris Crawforth.

Schieve is suing McNeely. Her attorney, Adam Hosmer-Henner, said he would not comment.
Schieve’s civil lawsuit against McNeely is based on privacy intrusions “as it would cause any

reasonable person significant fear and distress.”

“The District of Nevada explicitly held that the installation of a GPS tracker implicates the tort of
invasion of privacy,” the lawsuit alleges. “The dissemination of the information obtained by
Plaintiff would cause a reasonable person to fear death, bodily injury, harassment, stalking,

financial loss, or a substantial life disruption.”

A local private investigator and former Washoe County Sheriff’s detective questioned why

Sparks Police provided the information to Schieve since no crime had occurred.

“I think it was inappropriate to tell the Mayor who owned the tracker since their own reports say
no crime occurred,” Tom Green said. “In the report, the SPD admits they got not only the
subscriber info. of the tracker, they obtained all of the data stored in his account, including the
tracks stored with the company of the tracker’s whereabouts. That also exceeds what is allowed

by law within the framework of the subpoena.”

Copies of two subpoenas by Sparks police to AT&T and Verizon Wireless were provided to This

Is Reno.

“In furtherance of a criminal investigation conducted by the Sparks Police Department, and in
accordance with [federal and state laws], you are commanded to provide subscriber information

and call detail records” for the device, the documents noted.
Crawforth said his agency handled the case like they would for anyone.

“The big concern for us, for anyone, mayor or not mayor, is whether someone’s life is in

jeopardy,” he said. “A tracker is not a common thing. It's pretty scary for anybody.”

https://thisisreno.com/2023/01/video-private-investigator-says-tracking-reno-mayor-with-gps-unit-was-nothing-personal/
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2/15/23, 4:01 PM VIDEO: Private investigator says tracking Reno mayor with GPS unit was ‘nothing personal’
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“T was offered the Reno Police Chief and have declined to a_
Sparks police staff. “In short, the City of Reno and I were uj
employment agreement to assure some security that would
changes I believe need to occur.

“For me, this was about improving law enforcement in this region, nothing more, nothing less,”
he added. “Meaning, Sparks has always led this valley and we will continue to do so. I was
hoping that I could sprinkle a bit of Sparks dust on Reno and make this whole region safer.”

AN ELITE CAFEMEDIA PUBLISHER

https://thisisreno.com/2023/01/video-private-investigator-says-tracking-reno-mayor-with-gps-unit-was-nothing-personal/ 4/4
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Adam Hosmer-Henner (NSBN 12779) Transaction # 9678864 : msalazarperez
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mecdonaldcarano.com

Counsel for Plaintiffs
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual,
Dept. No.: 15
Plaintiffs, °pl- NO
v PLAINTIFFS’ OPPOSITION TO
DAVID MCNEELY, an individual, 5 DEFENDANT JOHN DOE’S MOTION
ALPHA INDUSTRIES, LLC, a Nevada FOR SUMMARY JUDGMENT

limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

Plaintiffs Hillary Schieve (“Schieve”) and Vaughn Hartung (“Hartung”) (collectively
“Plaintiffs”), by and through their counsel of record, submit this Opposition to Defendants’
Motion for Summary Judgment (the “Motion”). This Opposition is based upon the following
memorandum of points and authorities, the papers and pleadings on file herein, the declaration of
Adam Hosmer-Henner in accordance with NRCP 56(d), and any oral argument entertained by the
Court.

/1
/1
/
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

Each new filing amplifies the concern over what exactly “John Doe” is attempting to hide.
His fear of scrutiny and potential liability has led him to take extreme and procedurally improper
measures to avoid being subject to the due process of the judicial system. The John Doe Defendant
has already assisted Defendants David McNeely and Alpha Industries, LLC (“McNeely
Defendants”) in avoiding responding to subpoenas, filed multiple ex parte motions to shorten time,
filed an unwarranted motion for reconsideration, and is now attempting to file a motion for
summary judgment prior to discovery and without authorization to proceed anonymously. There
is no doubt that the intent behind these efforts is to avoid the consequences of his actions and
obstruct and delay proceedings. The judicial process should not suffer just because the John Doe
Defendant “would like to remain anonymous.” Mot. 2 n.1.

The Motion for Summary Judgment can be denied instantaneously because it 1) was
submitted anonymously by a technical non-party without any authentication or evidentiary
support and so it fails to satisfy the burden of production of the moving party and 2) it rests on the
repeated premise that Plaintiffs have “no evidence” in support of their claims even though
discovery has just opened in the case. Summary judgment simply cannot be granted to an
anonymous party whose credibility cannot be tested, who has not produced documents
authenticating his identity, and is not subject to the consequences of perjury. Does the John Doe
Defendant truly believe that the Court will review an anonymous declaration saying “I didn’t do
it” and grant summary judgment in his favor? This approach borders on the preposterous.
Nevertheless, Plaintiffs will still endeavor to respond to the specific issues raised by the John Doe
Defendant.

The introduction to the Motion states that the “case is this simple: Hiring a private
investigator to investigate public officials is perfectly legal.” Mot. 1. Pure sophistry. This is a
strawman argument for a case that was not filed by Plaintiffs. There are no claims that the John
Doe Defendant is liable merely for the act of hiring a private investigator, which is a regulated

and licensed profession in Nevada. Instead, John Doe Defendant is liable because he and the
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McNeely Defendants acted together to engage in conduct that was not lawful — namely the
installation of a GPS surveillance device on the private vehicles of Plaintiffs. John Doe Defendant
can hire a private investigator, but he cannot hire a private investigator to break into Plaintiffs’
houses, to hack into Plaintiffs’ email accounts, or to install GPS surveillance devices on their
vehicles. For this type of conduct, both the John Doe Defendant and the McNeely Defendants are
liable for each of the claims asserted by Plaintiffs.

IL. PROCEDURAL BACKGROUND

Schieve filed a Complaint on December 15, 2022 against the McNeely Defendants and
unknown Doe/Roe defendants. Compl. Dec. 15, 2022. On January 13, 2023, Schieve filed an Ex
Parte Motion for Leave to Issue Subpoenas and the Court granted this motion via an Order on
January 20, 2023. McNeely was ultimately served on January 23, 2023 with the Summons and
Complaint and on the same day both McNeely and 5 Alpha Industries were served with the
Subpoenas. Mot. to Compel Feb. 2, 2023. Schieve then filed a Motion to Compel on February 2,
2023. On February 23, 2023, Plaintiffs filed an amended complaint, adding Hartung as a party.
Am. Compl. Feb. 23, 2023. After full briefing, on March 15, 2023, the Discovery Commissioner
issued a recommendation granting the Motion to Compel and requiring the McNeely Defendants
to identify the client that hired them to surveil Plaintiffs. John Doe Defendant did not join the
lawsuit at any point during this time period.

After the McNeely Defendants objected to the Discovery Commissioner’s
recommendation, this Court held a hearing and ultimately affirmed the recommendation. Ord.
May 4, 2023. Only then did John Doe Defendant immediately attempt to join the lawsuit. The
next day, on May 5, 2023, John Doe Defendant filed an Answer to Amended Complaint and a
Motion for Summary Judgment. Then John Doe Defendant filed a Motion for Stay and an Ex
Parte Application for Order Shortening Time on May 9, 2023. After these requests were denied,
John Doe Defendant again filed a Motion for Stay and an Ex Parte Application for Order
Shortening Time on May 10, 2023. The Court administratively addressed these issues in an Order
on May 10, 2023.

//
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III. ARGUMENT

A. Legal Standard.

Summary judgment is appropriate only where there is no genuine issue as to any material
fact and the moving party is entitled to a judgment as a matter of law. NRCP 56(a). The party
moving for summary judgment bears the initial burden of production to show the absence of a
genuine issue of material fact. Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602,
172 P.3d 131, 134 (2007). Where, as here, the nonmoving party bears the burden of persuasion at
trial, the party moving for summary judgment satisfies its initial burden by either “(1) submitting
evidence that negates an essential element of the nonmoving party’s claim, or (2) pointing out . . .
that there is an absence of evidence to support the nonmoving party’s case.” Id. at 602-03, 172 P.3d
at 134 (quotation marks omitted). If the moving party succeeds in presenting such evidence, the
burden shifts to the nonmoving party to provide specific facts that show a genuine issue of material
fact. Id. at 603, 172 P.3d at 134. But if the moving party fails to satisfy its burden, the burden of
production never shifts to the nonmoving party to, “by affidavit or other admissible evidence,
introduce specific facts that show a genuine issue of material fact.” See Maine v. Stewart, 109 Nev.
721, 726-27, 857 P.2d 755, 758 (1993). Under such circumstances, the summary judgment motion
must be denied. /d. at 728, 857 P.2d at 759.

B. Response to Statement of Undisputed Facts

1. Defendant John Doe is a resident of Washoe County who is concerned with

potential corruption and malfeasance in local government. Mot. 2.
a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue. Ex.

1, Hosmer-Henner Decl. § 12.

2. At the time of the events giving rise to this litigation Plaintiffs Hillary
Schieve and Vaughn Hartung were elected officials: Schieve is the current
Mayor of the City of Reno and, until March 14, 2023, Hartung was a
Commissioner with the Washoe County Board of Commissioners. Mot. 2.

1
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a. Response — Plaintiffs cannot confirm when the “events giving rise
to this litigation” occurred because, apart from the discovery of the
GPS devices themselves, that information is within the control of
Defendants and discovery is warranted on this issue. Ex. 1,
Hosmer-Henner Decl. 9 12.

On or about March 13, 2022, John Doe received what he believed to be

credible allegations regarding alleged improper conduct by Mayor Schieve,

including alleged bribery and other serious allegations. Mot. 2.

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue. Ex.
1, Hosmer-Henner Decl. 9 12.

On or about that same day, John Doe received credible allegations about

then Commissioner Hartung pertaining to alleged misconduct involving

Washoe County employees, along with other serious allegations. Mot. 2.

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue. Ex.
1, Hosmer-Henner Decl. § 12.

Doe himself has no experience as an investigator, nor is he licensed by

Nevada or any other jurisdiction as an investigator. Mot. 2.

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue. Ex.
1, Hosmer-Henner Decl. 9 12.

In light of the serious nature of the allegations against Schieve and Hartung,

and because Doe wanted to avoid any potential defamation or libel claims

if those allegations turned out to be untrue, Doe legally retained the services

of 5 Alpha Industries, a State-licensed private investigation firm owned by

licensed private investigator David McNeely, to investigate the allegations

against Schieve and Hartung. Mot. 2.
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1

a. Response — Plaintiffs are aware that someone hired the McNeely
Defendants but have no way to confirm the identity of the client or
the motivations of the client. Discovery is warranted on this issue.
Ex. 1, Hosmer-Henner Decl. 9 12.

7. When Doe hired the Investigator Defendants to investigate the allegations

against Schieve and Hartung, Mr. McNeely assured him that his identity
would remain confidential. Mot. 3.

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue. Ex.
1, Hosmer-Henner Decl. q 12.

8. Absent this guarantee of confidentiality, John Doe would not have hired the
Investigator Defendants. Mot. 3.

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue. Ex.
1, Hosmer-Henner Decl. 9 12.

9. After hiring the Investigator Defendants, John Doe did not direct the
Investigator Defendants about how to conduct their investigation or any
particular investigative techniques to employ. Mot. 3.

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue.
Specifically, this is information that could be contradicted by the
McNeely Defendants as the John Doe Defendant is attempting to
shift blame entirely to the McNeely Defendants. Ex. 1, Hosmer-
Henner Decl. § 12.

10.  John Doe did not authorize the Investigator Defendants to track anyone and
has never had access to the tracking information the Investigator

Defendants obtained. Mot. 3.

RPAO000034




McDONALD @ CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 * FAX 775.788.2020

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

a. Response — Plaintiffs have no way of verifying any of this
information at present and discovery is warranted on this issue.
Specifically, this is information that could be contradicted by the
McNeely Defendants as the John Doe Defendant is attempting to
shift blame entirely to the McNeely Defendants. Ex. 1, Hosmer-
Henner Decl. § 12.

C. Summary Judgment Cannot Be Granted to An Anonymous Party Based on an
Anonymous Declaration.

“Absent extraordinary circumstances, witnesses do not testify anonymously under our
system of laws.” Diamond Pleasanton Enter., Inc. v. City of Pleasanton, No. 12-CV-00254-WHO,
2015 WL 74946, at *1 (N.D. Cal. Jan. 5, 2015); see also Doe v. Vill. of Deerfield, 819 F.3d 372,
376-77 (7th Cir. 2016) (“We have repeatedly voiced our disfavor of parties proceeding
anonymously, as anonymous litigation runs contrary to the rights of the public to have open
judicial proceedings and to know who is using court facilities and procedures funded by public
taxes.”). The John Doe Defendant joined this litigation without permission to proceed
anonymously and this status is temporary pending the forthcoming motion for protective order
anticipated from the John Doe Defendant. Accordingly, the question at this time is not whether
the John Doe Defendant should be permitted to remain anonymous, but whether an unnamed,
unverified, and unaccountable party can obtain summary judgment.

In similar circumstances, courts have roundly rejected attempts to rely on anonymous
evidence. For instance, the Central District of California considered a situation where a plaintiff
offered “three anonymous declarations from purported friends of plaintiff” but neither “the Court
nor defendants can identify the person offering the declaration.” Doe v. Los Angeles Unified Sch.
Dist., No. 216CV00305CASJEMX, 2017 WL 797152, at *8-9 (C.D. Cal. Feb. 27, 2017). The
court could “discern no basis for the admission and consideration of anonymous witness
declarations.” Id. “Without any record whatsoever of a witness's identity or their signature, a
declarant cannot be held to their statements under ‘penalty of perjury.”” Id. (citations omitted).

Thus, the court declined “to consider the anonymous declarations offered in support of plaintift's
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opposition.” Id. Similarly, another case held that “Defendants’ anonymous unsworn statements
will not be considered.” Williams v. D'Argent Franchising, L.L.C., No. 1:20-CV-01501, 2023 WL
3059192, at *13-14 (W.D. La. Apr. 24, 2023) (holding that the “lack of a signatory for a
declaration prevents any person or entity from being held to the statements within under penalty
of perjury”). Plaintiffs have not found any authority where a party has not only been permitted to
proceed anonymously — using a pseudonym or having the record sealed — but also been able to
completely conceal their identity from the opposing party.

Accordingly, this Court cannot grant summary judgment to a party, the John Doe
Defendant, who cannot competently provide a statement under “penalty of perjury.” Respectfully,
the Court should not even consider the Motion for Summary Judgment because for all intents and
purposes the John Doe Defendant has not established any right or standing to participate in this
lawsuit. The proper procedure would have been to submit verification and identity under
temporary seal, but not to invert this process.

D. The Court Should Deny the Motion Pursuant to NRCP 56(d).

If a party opposing summary judgment “shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to justify its opposition, the court may: (1) defer
considering the motion or deny it; (2) allow time to obtain affidavits or declarations or to take
discovery; or (3) issue any other appropriate order.” NRCP 56(d). Summary judgment is improper
when a party seeks additional time to conduct discovery to compile facts to oppose the motion.
Harrison v. Falcon Products, 103 Nev. 558, 746 P.2d 642 (1987) (disapproved on other grounds).

The Court should deny the Motion for Summary Judgment because Plaintiffs have not yet
had the opportunity to conduct discovery and should be afforded the full opportunity to produce
evidence in support of their claims. Exhibit 1, Hosmer-Henner Decl. § 12. Here, a nonexhaustive
list of discovery would include depositions of the McNeely Defendants, a deposition of the John
Doe Defendant, discovery into the communications between the McNeely Defendants and the
John Doe Defendant, discovery into the publications of private information about Plaintiffs by all
Defendants, discovery into all of the information gathered by Defendants, and the provision of

proof of damages and harm suffered by Plaintiffs. Exhibit 1, Hosmer-Henner Decl. 9 12.
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Therefore, under NRCP 56(d), the Court should deny ruling on the Motion for Summary
Judgment.

E. The Unsupported and Premature Evidentiary Objections to Each of Plaintiffs’
Eight Claims Are Completely Unavailing.

1. Invasion of Privacy - Intrusion upon Seclusion

An intrusion-upon-seclusion claim “is a heavily fact-dependent claim.” Demo v. Kirksey,
No. 8:18-CV-00716-PX, 2018 WL 5994995, at *6 (D. Md. Nov. 15, 2018). The trier of fact must
consider “all the circumstances,” which range from the degree of the intrusion to the expectations
of those whose privacy is invaded. Demo v. Kirksey, No. 8:18-CV-00716-PX, 2018 WL 5994995,
at *6 (D. Md. Nov. 15, 2018) (refusing to dismiss intrusion-upon-seclusion claim where
defendants surveilled plaintiffs). Though discovery has just begun, the John Doe Defendant asks
the Court to summarily adjudicate Plaintiffs’ intrusion-upon-seclusion claim because “Plaintiffs
have no evidence that John Doe committed any sort of intrusion.” Mot. 4 (emphasis omitted). John
Doe’s request is premature. Plaintiffs have not been provided an opportunity to determine whether
the statement that “John Doe neither placed any tracking devices on either Plaintiffs’ cars nor
instructed the Investigator Defendants to do so” is accurate. Mot. 4; Exhibit 1, Hosmer-Henner
Decl. § 12.

The John Doe Defendant tries to distinguish this case from United States v. Jones, 565
U.S. 400, 404 (2012), by noting that Jones involved governmental intrusions on privacy. Mot. 4.
Yet, courts in civil cases concerning whether “an investigator commits an unreasonable and
substantial or serious interference with privacy” have specifically sought “guidance from the
criminal law cases that have determined when such intrusion infringes upon a reasonable
expectation of privacy and thereby constitutes a search under the Fourth Amendment.”
Digirolamo v. D.P. Anderson & Assocs., Inc., No. CIV.A. 97-3623, 1999 WL 345592, at *3
(Mass. Super. May 26, 1999). After Jones, the Supreme Court held in Carpenter v. United States
that “a cell phone's location over the course of 127 days provides an all-encompassing record of
the holder's whereabouts. As with GPS information, the time stamped data provides an intimate

window into a person's life, revealing not only his particular movements, but through them his
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‘familial, political, professional, religious, and sexual associations.”” 138 S. Ct. 2206, 2217 (2018)
(recognizing that a majority of justices in Jones concluded that individuals have a reasonable
expectation of privacy in the whole of their physical movements).

There are no grounds to rule in the John Doe Defendant’s favor at this premature stage, as
a recent decision from the District of Nevada strongly indicates. See Ringelberg v. Vanguard
Integrity Pros.-Nevada, Inc., No. 2:17-CV-01788-JAD-PAL, 2018 WL 6308737, at *9 (D. Nev.
Dec. 3, 2018). In Ringelberg, the plaintiff pleaded a claim for invasion of privacy based on
allegations that, among other things, a tracking device was placed on his car. /d. The district court
rejected the defense’s argument that plaintiff “had no reasonable expectation of privacy on the
public or private streets he traveled or in his driveway” and held that there was no basis to grant
summary judgment against plaintiff on the privacy claim. /d. The John Doe Defendant concedes
that Ringelberg “allowed the plaintiffs’ claim for intrusion upon seclusion to proceed.” Mot. 5;
see also Demo, 2018 WL 5994995, at *6 (holding that “the claim of intrusion upon seclusion
survives challenge. Six months of continuous surveillance accomplished through tracking Demo's
vehicle and a diaper bag, which had to accompany the parent of a child small enough to need a
diaper bag, sufficiently establishes that Defendants intentionally intruded upon Demo's privacy”).
The John Doe Defendant does not establish that Plaintiffs “had a diminished expectation of
privacy in their movements to and from locations accessible to the public” and provide no
authority whatsoever in support of this proposition. Even public officials have the right to privacy
within their own homes and vehicles and the John Doe Defendant does not introduce any authority
to contradict this position.

John Doe bases much of his remaining argument on the fact that Plaintiffs are public
officials, and as such, “their privacy interest are somewhat reduced.” Mot. 5 (citing Lissner v. U.S.
Customs Serv., 241 F.3d 1220, 1223 (9th Cir. 2001). Lissner, however, addressed whether the
government could release information about public officers subject to a FOIA request. 241 F.3d
at 1221. In the context of FOIA requests, the statute expressly allows a citizen to request public
records and establishes a balancing test that courts must undergo to weigh the public interest in

disclosure against the private interest of the officers. There is no equivalent statute that allows a
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citizen to request access to a public official’s private vehicle or residence and there is no
corresponding balancing test that could possibly justify intrusion into an official’s own home. In
the entirely different context of FOIA requests, the Ninth Circuit in Lissner found that the public
officers’ privacy interests were “not strong” and that the information requested was not
“particularly personal.” Id. at 1223. Here, the information Defendants collected and publicly
disclosed was highly personal. It contained intimate details about Plaintiffs’ lives, such as the
times and locations of their visits to family members, religious institutions, personal and
professional associations, and medical providers. See Am. Compl. q 3. Not only did Defendants’
conduct affect the named Plaintiffs, but by placing a GPS tracker on Plaintiffs’ private vehicles,
Defendants’ conduct also affected Plaintiffs’ family members, none of whom are public officials.
1d. q 26.

The John Doe Defendant’s reliance on Dobronski is similarly misplaced. Mot. 5. Like
Lissner, Dobronski involves disclosure of a public officer’s information pursuant to a FIOA
request. 17 F.3d 275, 278 (9th Cir. 1994). Specifically, and completely unrelated to the facts here,
the private information at issue there was about a government official’s use of sick leave to take
unauthorized paid vacations. Id. This pales in comparison to the information at issue here, which
includes personal details about Plaintiffs whereabouts at all hours of the day and in all aspects of
their life, including their personal affairs that have nothing to do with their official duties. John
Doe does not cite any caselaw that involves the use of a GPS tracker to surveille a public official
or finds that such blatant invasion of privacy is justified by virtue of the victim’s decision to enter
the public sphere.

2. Invasion of Privacy — Public Disclosure of Private Facts

Plaintiffs allege that John Doe Defendant “published or caused to be published private
information about Plaintiffs, including but not limited to their locations, their activities, and the
movement of their personal vehicles.” Am. Compl. 41. Further, Plaintiffs allege that due to John
Doe Defendant’s “surveillance of Plaintiffs, private information concerning Plaintiffs has been
published publicly, including but not limited to photographs, the locations of their and their

family’s trips, and other locations such as religious institutions, personal and professional

11
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associations, and/or medical providers.” Am. Compl. 45. In response the John Doe Defendant
argues that Plaintiffs have “no evidence that John Doe disclosed any private facts about them” and
that “Plaintiffs have provided no evidence that John Doe disclosed any facts about them, much

299

less ‘private facts.”” Mot. 5-6. The John Doe Defendant does not advance any legal argument
against this cause of action that can be decided without reference to factual matters. Accordingly,
Plaintiffs are entitled to proceed with discovery to support the above-referenced allegations but
they certainly cannot be required to introduce evidence that John Doe Defendant disclosed facts
about them without knowing the identity of John Doe Defendant. The John Doe Defendant fails
to satisfy his burden of production and Plaintiffs are entitled to discovery in order to oppose

summary judgment pursuant to NRCP 56(f). Exhibit 1, Hosmer-Henner Decl. § 12.

3. Violation of NRS Chapter 200, Anti-Doxxing

In 2021, the Nevada Legislature created a new civil cause of action for victims of certain
acts commonly referred to as “doxing.” NRS 41.1347 (AB 296). This cause of action applies to
the dissemination of personal identifying information, which is defined in NRS 205.4617 and is
intentionally broad: “‘personal identifying information’ means any information designed,
commonly used or capable of being used, alone or in conjunction with any other information, to
identify a living or deceased person or to identify the actions taken, communications made or
received by, or other activities or transactions of a living or deceased person, including, without
limitation . . .[eight categories of data].” This Court held that “information concerning Plaintiffs’
lives, their activities, their transactions, and their trips to locations” did not qualify as “personal
identifying information” as defined in NRS 205.4617. Ord. May 5, 2023. Plaintiffs intend to seek
reconsideration of this ruling when the McNeely Defendants when a final order is entered and for
this reason incorporate all of their arguments from that dismissal briefing.

Here, the John Doe Defendant argues that he did not obtain and disseminate personal
identifying information. Plaintiffs are entitled to discovery in order to determine what information
was obtained by Defendants. Exhibit 1, Hosmer-Henner Decl. q 12.

/
//
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4. Negligence

The Court dismissed this claim against the McNeely Defendants, with the ability to amend
upon further discovery, but it is all the more important now that the John Doe Defendant seems to
deny that he instructed the McNeely Defendants to specifically install GPS devices. To the extent
this is true, and Plaintiffs have no way of verifying at present, then the John Doe Defendant should
still be liable for the foreseeable risk of harm in hiring the McNeely Defendants. For instance, if
the John Doe Defendant said “use any means necessary” or “whatever it takes,” then this conduct
should qualify as negligence if the McNeely Defendants acted improperly. Plaintiffs intend to
seek reconsideration of a related ruling when the McNeely Defendants when a final order is
entered and for this reason incorporate all of their arguments from that dismissal briefing. The
Court’s dismissal seems to have been based on a negligence per se analysis that was removed
between the Complaint and the Amended Complaint.

McNeely, a private investigator licensed under NRS Chapter 648, and his company, 5
Alpha, had a duty to exercise reasonable care in performing their investigations and the John Doe
Defendant had a duty to exercise reasonable care in sending the McNeely Defendants off to surveil
Plaintiffs. The law supports that licensed private investigators owe a duty of care to the subjects
of their investigations. See, e.g., Nakamoto v. Kawauchi, 142 Haw. 259, 276, 418 P.3d 600, 617
(2018) (“Cases outside Hawai’i, applying the principle that statutes may create a duty of care,
have held that a licensed private investigator owes a duty to the subjects of its investigations, based
on the state’s licensing statute.”) (collecting cases).

5. Trespass

Plaintiffs allege that “Defendants intentionally entered on Plaintiffs’ vehicles and/or
private property to place a GPS tracking device on Plaintiffs’ vehicles or caused this to be done.”
Am. Compl. § 70. Liability may result from trespass based on the installation of the GPS devices
on the vehicles themselves or from any corresponding trespass to real property occurring prior or
during the installation of the GPS devices. In response, the John Doe Defendant argues that he
“did not personally place tracking devices on Plaintiffs’ vehicles” and that he “did not direct the

Investigator Defendants to track anyone.” Mot. 9.
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First, the John Doe Defendant does not advance any legal argument against this cause of
action that can be decided without reference to factual matters. See, e.g., Canfield v. Union Sec.
Ins. Co., No. SACV0701321JVSRNBX, 2008 WL 11342845, at *1 (C.D. Cal. May 12, 2008)
(“Canfield clearly alleges ‘unauthorized entry’ onto her property by the [private investigators] . .
.That allegation is sufficient to state a claim for trespass.) The factual claims that he did not
personally take any action and did not direct such action to be taken are susceptible dispute
through discovery. Accordingly, Plaintiffs are entitled to proceed with discovery to support the
above-referenced allegations, but they certainly cannot be required to introduce evidence that John
Doe Defendant did or did not take action without knowing the identity of John Doe Defendant.
The John Doe Defendant fails to satisfy his burden of production to warrant summary judgment.

Second, pursuant to the Restatement (Second) of Torts § 158, the John Doe Defendant
would be liable so long as he “enters land in the possession of the other, or causes a thing or a
third person to do so.” (emphasis added). While liability could be established through the
concerted action claims, this is not even necessary in the instance of trespass as the John Doe
Defendant would face direct liability. See also Restatement (Second) of Torts § 217, cmt d
(“Therefore, the rule stated in this Section is applicable irrespective of whether the intermeddling
was the direct or indirect result of an act done by the actor, provided that his misconduct was the
legal cause of the harm.”)

Third, Plaintiffs are entitled to discovery in order to oppose summary judgment pursuant
to NRCP 56(f). Exhibit 1, Hosmer-Henner Decl. q 12. Here, the facts support trespass have been
effectively admitted by the Defendants so summary judgment could actually be warranted in the
opposite direction in favor of Plaintiffs, but that motion will be brought in the future at the
appropriate time.

6. Civil Conspiracy

Plaintiffs unequivocally allege that a John Doe Defendant hired the McNeely Defendants
to surveil Plaintiffs and to install GPS tracking devices on their vehicles. Am. Compl. 9 1-30;
74-89. In Nevada, “civil conspiracy liability may attach where two or more persons undertake

some concerted action with the intent to commit an unlawful objective, not necessarily a tort.”
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Cadle Co. v. Woods & Erickson, LLP, 131 Nev. 114, 117-18, 345 P.3d 1049, 1052 (2015). In
Davenport v. GMAC Mortgage, the Supreme Court found that “although Davenport somewhat
imprecise about the details of this alleged conspiracy, we conclude that he satisfied NRCP 9(b).
Thus, the district court erred in dismissing Davenport's claim for civil conspiracy.” 129 Nev. 1109
(2013). Considering the factual averments as true, there can be no doubt that Plaintiffs have
adequately pleading a claim for civil conspiracy. Plaintiffs alleged that the John Doe Defendant,
whoever that is, hired the McNeely Defendants to surveil plaintiffs, to install GPS tracking
devices, and then all defendants jointly worked together to publish information from this
surveillance. All elements of conspiracy are satisfied here.

The John Doe Defendant again says that there is “no evidence.” Mot. 9-11. The remaining
arguments repeat the issues related to tortious invasion of privacy and fail for the same reasons.

7. Aiding and Abetting

The John Doe Defendant makes a serious mistake of law with respect to the claim for
aiding and abetting. In citing Dow Chem. Co. v. Mahlum, 970 P.2d 98, 112 (Nev. 1998), the John
Doe Defendant argues that a claim for aiding and abetting requires allegations that “the primary
violator breached a duty that injured the plaintiff.” Mot. 11. This formulation is nowhere within
Mahlum, but is instead found in the separate case (albeit also cited by the John Doe Defendant) of
Terrell v. Cent. Washington Asphalt, Inc., 168 F. Supp. 3d 1302, 1314 (D. Nev. 2016). Whether
the citation comes from Mahlum or Terrell though is irrelevant as this statement of law was made
only in the context of those specific cases where the claims were based on a breach of duty. In
contrast, a 2023 decision from the District of Nevada framed the same language as whether “the
primary violator [committed fraud] that injured the plaintiff”” because the aiding and abetting claim
was based on fraud. /n re J&J Inv. Litig., No. 222CV00529GMNNIJK, 2023 WL 2572300, at *4
(D. Nev. Mar. 18, 2023). Because the John Doe Defendant’s legal arguments are not formulated
correctly in accordance with Nevada law, his remaining analysis is unpersuasive.

In Nevada “liability attaches for civil aiding and abetting if the defendant substantially
assists or encourages another's conduct in breaching a duty to a third person.” Urb. Outfitters, Inc.

v. Dermody Operating Co., LLC, No. 321CV00109MMDCLB, 2022 WL 4134127, at *5 (D. Nev.
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Sept. 12, 2022) (citing Mahlum, 970 P.2d at 112). The three elements of a civil aiding and abetting
claim are breach, knowledge, and substantial assistance. Id. (citing FLS Transportation Servs.
(USA) Inc. v. Casillas, No. 317CV00013MMDVPC, 2017 WL 4127980, at *10 (D. Nev. Sept. 18,
2017)). Here, these elements are clearly alleged and can be established through discovery. First,
the breach element is satisfied as the underlying conduct was the tortious invasion of privacy
committed against Plaintiffs. Am. Compl. 4] 19-30. The John Doe Defendant’s only argument is
that there was not a special relationship giving rise to a duty. Even if this was true, and Plaintiffs
do not believe it is, that does not mean that the McNeely Defendants did not commit a privacy
tort. Second, the knowledge element is satisfied because the allegations are that the John Doe
Defendant hired the McNeely Defendants to surveil Plaintiffs and received information from the
unlawful surveillance. Am. Compl. 99 2, 4-6, 19. The John Doe Defendant argues that he was “not
aware of his role in any alleged breach” and was “not aware of the Investigator Defendants’
conduct.” Mot. 11. This is risibly called an “undisputed fact.” /d. Plaintiffs are entitled to full
discovery on these claims. Third, the substantial assistance element is satisfied because of the
allegations that the John Doe Defendant paid the McNeely Defendants to take the unlawful
actions, provided the resources to procure the tracker, and provided additional information and
support. Am. Compl. 9 2, 62. The John Doe Defendant claims that he “did not request or the
Investigator Defendants track any vehicles, there is no evidence he knowingly and substantially
assisted the Investigator Defendants (or any other actors) in committing any breach.” Mot. 11.
This is another issue that is clearly susceptible to disproof through discovery. Furthermore,
Plaintiffs allege that Defendants actively or passively engaged in this conduct and therefore this
allegation alone is sufficient to progress to discovery. Whether passive conduct is sufficient is not
an issue ripe for adjudication at the moment.

In a 2022 decision from the Supreme Court of South Dakota, the court denied summary
judgment on an aiding and abetting claim for invasion of privacy, finding that: “summary
judgment is inappropriate on this claim because there are genuine questions of material fact
regarding whether Strait knowingly provided substantial assistance to Mary in her invasion of

Doug's privacy.” Gantvoort v. Ranschau, 2022 S.D. 22, § 47, 973 N.W.2d 225, 239 (2022).
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Similarly, this Court should not grant summary judgment on the aiding and abetting claim because
there are clearly factual elements that can be established through discovery.

8. Declaratory Relief

The John Doe Defendant’s argument is that he “did not engage in any of the conduct
proscribed by the statutes.” Mot 13. Clearly, discovery is warranted to verify this statement before
this claim is dismissed. Plaintiffs intend to seek reconsideration of a related ruling when the
McNeely Defendants when a final order is entered and for this reason incorporate all of their
arguments from that dismissal briefing.

IV.  CONCLUSION

For all of the foregoing reasons, this Court should deny the John Doe Defendant’s Motion
for Summary Judgment.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social security
number of any person.

DATED: May 19, 2023

McDONALD CARANO LLP

By: __ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO

LLP and that on May 19, 2023, I electronically filed the foregoing with the Clerk of the Court by

using the e-flex filing system which served all parties of record electronically:

Ryan T. Gormley

Brittany M. Llewellyn

Jonathan J. Winn

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Alina M. Shell

Jeffrey F. Barr

Armstrong Teasdale LLP

7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113

/s/ Pamela Miller
An employee of McDonald Carano LLP
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Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Plaintiffs
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual,

Dept. No.: 15
Plaintiffs, °pt- RO
V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.
/

DECLARATION OF ADAM HOSMER-HENNER

I, Adam Hosmer-Henner, hereby declare as follows:

1. I am over the age of eighteen (18) years. I make this declaration based upon my
own personal knowledge, except where otherwise indicated, thereupon testifying upon
information and belief. If called as a witness, I could and would be competent to testify to these
facts.

2. I am an attorney licensed to practice law in the State of Nevada and am a partner
in the law firm of McDonald Carano LLP and counsel of record in this action for Plaintiffs Hillary

Schieve and Vaughn Hartung.
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3. I am submitting this declaration in support of the Opposition to the John Doe
Defendant’s Motion for Summary Judgment filed by Plaintiffs.

4, This action was commenced on December 15, 2022 through the filing of a
Complaint and the operative pleading is now the Amended Complaint filed on February 23, 2023.

5. David McNeely and 5 Alpha Industries, LLC (“McNeely Defendants™) answered
the Amended Complaint on May 18, 2023.

6. The “John Doe Defendant” filed an answer to the Amended Complaint on May 5,
2023.

7. The parties to this action filed a Joint Case Conference Report on May 16, 2023
and Plaintiffs expressly reserved the right to challenge the John Doe Defendant’s anonymity and
participation in this case.

8. No party has filed initial disclosures yet as the deadline has not yet passed.

9. No written or other discovery has occurred to date in this action.

10.  The John Doe Defendant has not disclosed his identity on the record, through
counsel, or otherwise.

11.  Plaintiffs require discovery in order to respond to the Motion for Summary
Judgment filed by the John Doe Defendant. There are facts essential to justify Plaintiffs’
opposition, including the identity of the John Doe Defendant, that are unavailable to Plaintiffs.

12. Specifically, Plaintiffs require the deposition of David McNeely, the corporate
representative deposition of 5 Alpha Industries, LLC, and the deposition of the John Doe
Defendant as well as written and other discovery on the following, nonexclusive list of topics:

a. The identity of the John Doe Defendant;

b. The communications among Defendants related to their investigation of
Plaintiffs;

c. The information about Plaintiffs obtained by Defendants;

d. The personal identifying information obtained by Defendants about Plaintiffs;

e. The scope of Defendants’ investigations and methods;

1
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The information about Plaintiffs that was published by Defendants and the

locations and recipients of this information;

. Information concerning the instructions and assignments given by the John Doe

Defendant to the McNeely Defendants;

. Information concerning other individuals who are aware of the identity of the

John Doe Defendant;

Whether the John Doe Defendant requested that the McNeely Defendants
placed tracking devices on Plaintiffs’ vehicles Mot. for Summary Judgment 4;
Whether the John Doe Defendant was aware of the McNeely Defendants’

“conduct,” Mot. for Summary Judgment 11.

. Whether the McNeely Defendants “assured [the John Doe Defendant] that his

identity would remain confidential,” Mot. for Summary Judgment 3;
Whether the McNeely Defendants were directed by the John Doe Defendant to
conduct their investigation in any particular manner or using any particular

investigative techniques, Mot. for Summary Judgment 3;

. Whether the McNeely Defendants were authorized to track Plaintiffs and

whether the John Doe Defendant received the tracking information, Mot. for

Summary Judgment 3;

. Whether the John Doe Defendant directly or indirectly threatened public

officers;

. Whether the John Doe Defendant made threats to induce an action, decision,

or determination;

. Whether the John Doe Defendant “directly or indirectly communicated an

immediate or future intent to cause any bodily injury, damage to property,

confine, restraint, or any other unlawful act,” Mot. for Summary Judgment 14;

. Whether the statements in the Declaration from the John Doe Defendant are

true and accurate. Mot. for Summary Judgment Ex. 1.
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13.  The above information directly affects Plaintiffs’ ability to respond to the
evidentiary and legal issues raised by the John Doe Defendant on each and every one of the claims.
Without this information, Plaintiffs would not be able to fully and fairly contest the arguments
advanced by the John Doe Defendant.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social security

number of any person.

Executed on: May 19, 2023

/s/ Adam Hosmer-Henner
Adam Hosmer-Henner, Esq. (NSBN #12779)

4864-0999-1269, v. 2
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ALINA M. SHELL, ESQ.

Nevada Bar No. 11711

JEFFREY F. BARR, ESQ.

Nevada Bar No. 7269
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com

ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

Vs.
DAVID MCNEELY, an individual, 5 ALPHA

INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

REPLY IN SUPPORT OF DEFENDANT JOHN DOE’S
MOTION FOR SUMMARY JUDGMENT
Defendant John Doe hereby files this Reply in Support of his Motion for Summary Judgment.
This Motion is based upon the attached Points and Authorities, all papers and pleadings on file, and
any oral argument the Court may entertain at any hearing.

MEMORANDUM OF POINTS AND AUTHORITIES

I.  INTRODUCTION
Plaintiffs’ case is all sizzle and no steak. Plaintiffs initiated this case with great fanfare, alleging
an insidious and dangerous attack on two relatively minor elected officials. [See generally Am. Comp.,
111 1-8.] The facts, however, are far more mundane, and at least as John Doe is concerned, do not give

rise to liability on any of Plaintiffs’ claims. As set forth in the Motion for Summary Judgment and

D5 PM

urt
2158
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additionally explored below, each of Plaintiffs’ claims against John Doe fails substantively and
procedurally.

Troublingly on the procedural front, Plaintiffs® Opposition engages in naked speculations and
conjectures about John Doe’s alleged conduct but provides no factual support. Plaintiffs offer no
competent evidence to demonstrate a genuine issue of material fact. In fact, Plaintiffs Opposition
provides no competent evidence whatsoever to support their claims—no affidavits, no declarations,
nothing. Instead providing actual proof of their claims (which is required in opposition to a motion for
summary judgment), Plaintiffs proffer supposition and demand discovery to determine if there are
evidentiary bases for their claims Plaintiffs cannot use discovery to work out their claims or whether
they have evidentiary support. Plaintiffs need to have some competent evidence to support their
allegations, and they just do not. Summary judgment is thus appropriate on these grounds alone.

Separate and apart from Plaintiffs’ abject failure to oppose the Motion with actual evidence,
each of Plaintiffs’ claims substantively fail. Thus, for the reasons detailed below, John Doe is entitled
to summary judgment on each and every one of Plaintiffs’ claims.

Il.  ARGUMENT

A. Plaintiffs Have Failed to Provide Any Competent Evidence Showing a Genuine
Dispute of Material Fact.

A striking aspect of Plaintiffs’ Opposition is the lack of any competent evidence showing a
genuine dispute of material fact. This is Summary Judgment 101: when the nonmoving party (here,
Plaintiffs) bears the burden of proving the claim or defense, the moving party (John Doe) can meet its
burden in two ways: (1) by presenting evidence to negate an essential element of the nonmoving
party’s case; or (2) by demonstrating that the nonmoving party cannot establish an element essential
to that party’s case on which that party will have the burden of proof at trial. See Celotex Corp. v.
Cartrett, 477 U.S. 317, 323-25 (1986). If the moving party satisfies its initial burden, the burden shifts
to the opposing party to establish that a genuine dispute exists as to a material fact. See Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

Plaintiffs must come forward with some sort of competent evidence because they cannot avoid
summary judgment by relying solely on conclusory allegations that are unsupported by factual data.

Matsushita, 475 U.S. at 587. Instead, Plaintiffs must go beyond the assertions and allegations of their
2
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pleadings and set forth specific facts by producing competent evidence that shows a genuine dispute
of material fact for trial. Celotex, 477 U.S. at 324; see also NRCP 56(c)(1)(A) (mandating that a party
“asserting that a fact cannot be or is genuinely disputed mustl support the assertion by . . . citing to
particular parts of materials in the record, including depositions, documents, electronically stored
information, affidavits or declarations, stipulations (including those made for purposes of the motion
only), admissions, interrogatory answers, or other materials.”) (emphasis added).

John Doe has met his initial burden. The Motion for Summary Judgment detailed at length
why Plaintiffs cannot establish essential elements of their legal claims and why, as a matter of law,
their allegations about John Doe’s alleged conduct do not meet the elements of their causes of action
Hence, the burden shifted to Plaintiffs to produce competent evidence demonstrating a genuine dispute
of material fact.

Plaintiffs have offered no evidence whatsoever to support any of their factual allegations.
There is no competent evidence regarding matters essential to Plaintiffs’ claims. For example, there
is:

o No competent evidence to support the allegation that the alleged GPS devices exist;

o No competent evidence to support the allegation that a mechanic discovered a GPS
device on Schieve’s vehicle;

¢ No competent evidence to support the allegation that Hartung discovered a GPS device
on his vehicle;

e No competent evidence McNeely or 5 Alpha Industries placed the alleged tracking
devices on Schieve and Hartung’s vehicles;

e No competent evidence that anyone “captured comprehensive information” about
“private details” of Plaintiffs’ lives;2

e No competent evidence that “private information concerning Plaintiffs has been

99 <6

1 The word “must” “generally imposes a mandatory requirement.” Washoe Cnty. v. Otto, 128 Nev.
424, 432, 282 P.3d 719, 725 (2012) (quotation omitted); see also, NRS 0.025(1)(c).

2 Am. Comp., 1 3.
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published publicly;”3
o No competent evidence of damages; and
¢ No competent evidence of emotional distress.

Plaintiffs had sufficient time to provide competent evidence in opposing John Doe’s motion.
For example, Plaintiffs could have met their burden under Celotex by way of declarations and/or
affidavits from Schieve, Hartung, and Schieve’s mechanic. That would arguably have been enough to
establish the need for “a jury or judge to resolve the parties’ differing versions of truth at trial.” T.W.
Elec. Serv., Inc. v. Pac. Elec. Contractors Ass’n, 809 F.2d 626, 630 (9th Cir. 1987) (quotation marks
and citation omitted).

But Plaintiffs did not even make that relatively minimal evidentiary showing. Instead,
Plaintiffs’ Opposition relies on the unverified allegations in the Amended Complaint; some factual
allegations that do not appear in the Amended Complaint at all, like the allegation that Doe “provided
resources” to the Investigator Defendants to obtain the GPS devices#, or the factual allegation that
John Doe somehow “provided additional information and support”; and a declaration from counsel
listing topics of discovery allegedly necessary to Plaintiffs’ claims.

And on the topic of that declaration, Plaintiffs are essentially admitting that they do not have
evidence to support their causes of action. As a fairly egregious example of this, the declaration of
counsel states that discovery is necessary to determine whether “John Doe made threats to induce an
action, decision, or determination,” apparently to support their request for a declaration that John Doe
violated NRS 199.300. [Hosmer-Henner Decl., § 12(0).] If John Doe had made threats to Schieve or
Hartung to “induce an action, decision, or determination,” they would know that already.6 Likewise,

why would Plaintiffs need to conduct discovery to determine whether John Doe “directly or indirectly

3 Am. Comp., 1 45; see also id.at 4.
4 Opp., p. 16:16
S 1d.

6 Further, much like their efforts to obtain discovery regarding John Doe’s identity, Plaintiffs’ request
for a declaration that John Doe violated NRS 199.300 raises serious First Amendment concerns. See
Chaffee v. Roger, 311 F.Supp.2d 962, 966 (D. Nev. 2004) (stating that “a realistic danger exists that
NRS 199.300(1)(b) prohibits a substantial amount of constitutionally protected speech” because “by
its very structure NRS 199.300 forbids much more than ‘true threats.””) (quotation omitted).

4
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communicated an immediate or future intent” to cause harm?” Since they have made that allegation
in their claim for declaratory relief, they presumably should already have competent evidence to
support it.

As another example that shows the dearth of competent evidence to support their factual
assertions, Plaintiffs allege they need to conduct discovery to determine the “information obtained by
Defendants” and the “information about Plaintiffs that was published and the locations and recipients
of that information.” [Hosmer-Henner Decl., § 12(f).] On what basis did Plaintiffs bring their invasion
of privacy claims if they don’t even know (1) what information (if any) Defendants allegedly obtained
or (2) if/where any of the information was published?

That Plaintiffs allege they need to conduct discovery on these topics demonstrates they have
much speculation, but little competent evidence. Plaintiffs’ failure to come forward with competent
evidence to support their Opposition gives the Court sufficient ground to grant John Doe’s request for
summary judgment. Even if it did not, however, John Doe is still entitled to summary judgment on all

of Plaintiffs’ claims as discussed in detail below.

B. John Doe is Entitled to Summary Judgment on Plaintiffs’ First Cause of Action
(Invasion of Privacy - Intrusion Upon Seclusion).

1. The Undisputed Evidence Shows Plaintiffs Do Not Have a Reasonable
Expectation of Privacy in Their Travels on Publicly Accessible Roads.

“In order to have an interest in seclusion or solitude which the law will protect, a plaintiff must
show that he or she had an actual expectation of seclusion or solitude and that that expectation was
objectively reasonable. Thus, not every expectation of privacy and seclusion is protected by the law.”
People for Ethical Treatment of Animals v. Bobby Berosini, Ltd., 111 Nev. 615, 631, 895 P.2d 1269,
1279 (1995) (emphasis added).

Movements in public places to public locations enjoys no reasonable expectation of privacy as
a matter of law. See Quinn v. Thomas, 2010 WL 3036828 (D. Nev. Jul. 28, 2010). In Quinn, the
defendant, a private investigator, was retained by a person being sued by Plaintiff Stephen Quinn in a
state court defamation matter to investigate Quinn. Quinn, 2010 WL 3036828 at *1. As part of his

investigation, the defendant recorded locations visited by Quinn and what Quinn did at those locations,

7 Hosmer-Henner Decl.,  12(p).
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monitored vehicles that came to Quinn’s home and work, recorded license plate numbers, and
researched the criminal histories of the owners of those license plates. 1d. When Quinn discovered the
surveillance, he sued the defendant for, among other things, invasion of privacy — intrusion upon
seclusion. Id.

The district court granted the defendant private investigator summary judgment on the
intrusion upon seclusion claim. Id. at *3. Central to the court’s decision was the absence of any
reasonable expectation of privacy. The court found that Quinn had no expectation of privacy because
“Defendant performed surveillance on activities of [Quinn] which could have been seen or heard by
any passerby,” including the street in front of Quinn’s house and the parking lot next to Quinn’s place
of business. Id. (“Because Defendant observed activity that any passerby or neighbor could have easily
seen, Defendant did not intrude upon the seclusion of Plaintiff.”).

Like the plaintiff in Quinn, Plaintiffs’ intrusion on seclusion claim here fails for similar
reasons. Plaintiffs have complained that the GPS devices deployed by the Investigator Defendants
tracked where Plaintiffs’ vehicles went on public and private property, and (in the case of Plaintiff
Hartung) to “private and confidential locations visited by Hartung’s family members.” [Am. Comp.,
11 20, 25.]

However, these allegations (and particularly those allegations contained in { 25) elide a critical
fact: Plaintiffs have no legitimate expectation of privacy in the movement of their vehicles. See Quinn,
2010 WL 3036828 at *3 (“Because Defendant observed activity that any passerby or neighbor could
have easily seen, Defendant did not intrude upon the seclusion of Plaintiff.”) (citation omitted); see
also PETA, 111 Nev. at 635, 895 P.2d at 1282 (explaining that examples of areas where a person might
have a reasonable expectation of privacy include a private bedroom, hospital room, or dressing room).

And the undisputed evidence here shows that Plaintiffs’ travels would have been observable
by any member of the public. Plaintiffs have recently made their initial NRCP 16.1 disclosures in this
matter. Amongst the initial documents produced by Plaintiffs is a printout of a Travel Log Report for
“driver 3051.” [Exhibit B; see also Shell Decl. { 4.] This log purports to record the travel of “driver
30517 from January 1, 2022 through November 9, 2022, and among other information, lists the

approximate location of “driver 3051 at various dates and times. [1d.] Unsurprisingly, the addresses
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listed in the Travel Log Report are all publicly accessible roads, including major Reno thoroughfares
such as Kietzke Lane, Peckham Lane, Garson Road, and Aircenter Circle [Ex. B at P000041-42],

public roads in Sparks like Lillard Drive, and major interstates like the 1-80. [Id. at P000042.]

2. The Fourth Amendment Concerns Underpinning Jones and Carpenter Are
Irrelevant in This Case Because John Doe is Not a Government Actor.

As they did in their Amended Complaint, Plaintiffs rely on inapposite case law regarding the
Supreme Court’s decision in Jones to support the assertion that the placement of a GPS tracker on a
vehicle by a private investigator gives rise to a claim of instruction upon seclusion.8 However, as with
Jones, the Carpenter decision issued by the Supreme Court in 2018 arises from a criminal
investigation by the government as opposed to the private investigation conducted here. While
Plaintiffs may discount the centrality of this distinction between criminal investigations conducted by
governmental entities and private investigations conducted by private investigators, it is a significant
enough distinction to merit granting John Doe summary judgment on this claim.

Jones and Carpenter both arose in the context of criminal investigations, and both addressed a
similar question: did the law enforcement entities’ actions constitute a “search” for the purposes of the
Fourth Amendment? Indeed, the Carpenter opinion’s opening explanation of the legal issue in that
case makes plain that it was assessing whether the search by law enforcement violated the Fourth
Amendment: “This case presents the question whether the Government conducts a search under the
Fourth Amendment when it accesses historical cell phone records that provide a comprehensive
chronicle of the user’s past movements.” Carpenter v. United States, 138 S. Ct. 2206, 2211 (2018)
(emphasis added).

What is the purpose of the Fourth Amendment? The “basic purpose of this Amendment,” the
Carpenter court explained, “is to safeguard the privacy and security of individuals against arbitrary
invasions by governmental officials.” Carpenter v. United States, 138 S. Ct. 2206, 2213 (2018)
(quoting Camara v. Municipal Court of City and County of San Francisco, 387 U.S. 523, 528, (1967))
(emphasis added) see also id. at 2214 (“[A] central aim of the Framers was ‘to place obstacles in the

way of a too permeating police surveillance.””) (quoting United States v. Di Re, 332 U.S. 581, 595

8 Opp., pp. 9:25-10:3 (citing Carpenter v. United States, 138 S. Ct. 2206 (2018)).
7
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(1948)). Hence, when the law enforcement officers in Jones placed a GPS tracking device on Jones’s
vehicle, the Court determined the government’s physical occupation of Jones’s car for the purposes of
gathering information “would have been considered a ‘search’ within the meaning of the Fourth
Amendment when it was adopted.” Jones, 565 U.S. at 404-05.

The constitutional questions addressed in Jones and Carpenter about when law enforcement
conduct constitutes a “search” for the purposes of the Fourth Amendment and the legality of such
searches are significant, but simply are not at play here. John Doe is not a part of law enforcement.
Nor are the Investigator Defendants. The complained-of surveillance was not conducted to advance a
criminal case against Plaintiffs. John Doe is simply a private citizen investigating allegations of
misconduct, and the Investigator Defendants are private citizens John Doe hired to investigate those
allegations.9 Thus, the Fourth Amendment concerns and analysis underpinning Jones and Carpenter

are of no moment here, and the Court should disregard it.

3. Courts Have Held That Use of a GPS Device in Connection With a Private
Investigation Does Not Per Se Intrude on a Person’s Seclusion.

Plaintiffs have found a single case from the federal district of Nevada where the court said, at
best, that it is possible that a private investigator’s placement of a GPS device on a vehicle intruded
on a party’s seclusion.10 Other courts, however, have been less circumspect than the district court in
Ringelberg and have found that the use of a GPS device on a target’s vehicle is not a per se intrusion
upon seclusion as Plaintiffs seem to believe.

For example, in Moran v. Lewis, 114 N.E.2d 1254 (Neb. 2018), the Ohio Court of Appeals
found that allegations a private investigator had installed a GPS device on a subject’s vehicle was
insufficient to state a claim for invasion of privacy. In that post-Jones case, a private investigator hired

to conduct surveillance of the plaintiff’s activities for a then-pending civil action placed a tracking

9 Further, the alleged intrusion in this case does not even approach the intrusion in Carpenter in terms
of the scope of information at issue. As the Carpenter court notes, the cell-site records obtained by
law enforcement “present even greater privacy concerns” than GPS monitoring because a cell phone
“almost a ‘feature of human anatomy . . . tracks nearly exactly the movements of its owner.”
Carpenter, 138 S.Ct at 2217 (quotation omitted).

10 Opp., p. 10:4-12 (citing Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., 2018 WL 6308737
(D. Nev. Dec. 3, 2018).

8
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device on the plaintiff’s vehicle as summarized early in the opinion: “The only issue before this court
is whether the allegations that a private citizen installed a GPS tracking device on another individual’s
motor vehicle to track its movement on public roads sufficiently pled a violation of the right to
seclusion that is recognized as an invasion of privacy under Ohio law. It does not, and therefore, the
allegations in the complaint failed to set forth a claim upon which relief could be granted.” Moran,
114 N.E.3d at 1256.

In another post-Jones decision, a federal court in the Southern District of Illinois held that the
attachment of a GPS device to another’s vehicle did not constitute an invasion of privacy where the
plaintiffs did not allege that the GPS device captured any private activity Troeckler v. Zeiser, 2015
WL 1042187, *7, 2015 WL 1042187 (S.D. Ill. Mar. 5, 2015). The court found that the plaintiffs “failed
to plead how a passerby on the street or an individual in another vehicle could not capture the same
information that the tracking device captured and thus [ ] failed to plead the disclosure of a private
fact.” 1d. While plaintiffs there attempted to persuade the court that Jones supported their theory of
invasion of privacy, the court found Jones inapposite, explaining that the “requirements for a search
under the Fourth Amendment . . ., are different than the elements of the tort at issue” because—
like here—the tort of intrusion upon seclusion requires disclosure of a private matter or private fact in
addition to an unauthorized intrusion or prying into the plaintiff’s seclusion Troeckler, 2015 WL
1042187, at *3 (emphasis added).

Like the plaintiffs in Troeckler, Plaintiffs have failed to plead the disclosure of a private fact.

The movements of Plaintiffs’ vehicles on public streets could have been seen by any passersby or by,
Plaintiffs’ fellow commuters. Even the movement of those vehicles on public roads to allegedly
“private and confidential locations” (whatever that means) would have been observable to any)
passerby or commuter. [See, e.g., Ex. B.] It is a fact of life: if one drives down a public street, any me

mber of the public can observe (and even record) one’s movements and tell anyone they want to
about it. Plaintiffs have therefore failed as a matter of law to establish disclosure of a “private fact.”

Additionally, a pre-Jones New Jersey court held that the secret placement of a GPS device in
a vehicle to track a person without his knowledge did not constitute an invasion of privacy. Villanova

v. Innovative Investigations, Inc., 420 N.J. Super. 353 (App. Div. 2011). In that case, a wife placed a
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GPS device in the glove compartment of her husband’s vehicle to investigate his “suspected
infidelities,” for approximately forty days. Id. at 355. The court concluded that a cause of action for
invasion of privacy was not established because there was no evidence “that any surveillance of
plaintiff extended into private or secluded locations that were out of public view and in which plaintiff
had a legitimate expectation of privacy.” Id. at 363.

Again, the same logic must apply here. Plaintiffs’ assertions that their movements on public
streets on family trips is “private” information is wholly unfounded. To the contrary, their movements
on public streets and roadways are not something in which they have an objectively reasonable
expectation of privacy. Cf. PETA, 111 Nev. at 635, 895 P.2d at 1282 (“We must remember that the
[recording] did not take place in a private bedroom, or in a restroom, or in a young ladies’ dressing
room, or any other place traditionally associated with a legitimate expectation of privacy.”) (citations
omitted).

Plaintiffs also appear to believe that their residential addresses are “private or secluded
locations.” But those addresses are a matter of public record maintained by the Washoe County
Assessor.11 And it also appears Plaintiffs believe the information pertaining to the locations of friends,
“professional associations,” their places of worship, and medical providers are “private or secluded
locations.” [See Am. Comp., | 45; see also Opp. p. 6-8.] In conclusion, Plaintiffs do not have a
reasonable expectation of privacy in their movements that the law would recognize, and summary
judgment is appropriate.

C. John Doe is Entitled to Summary Judgment on Plaintiffs’ Second Cause of Action
(Invasion of Privacy — Public Disclosure of Private Facts).

“To maintain a cause of action for public disclosure of private facts one must prove that a
public disclosure of private facts has occurred which would be offensive and objectionable to a
reasonable person of ordinary sensibilities.” Montesano v. Donrey Media Grp., 99 Nev. 644, 649, 668
P.2d 1081, 1084 (1983) (citation omitted).

To prevail on this cause of action against, Plaintiffs are required to provide that (1) John Doe

disclosed private facts about Schieve and/or Hartung, and (2) the disclosure of those facts would be

11 https://www.washoecounty.gov/assessor/cama/index.php (real property assessment database).
10
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offensive and objectionable to a reasonable person of ordinary sensibilities. State v. Eighth Jud. Dist.
Ct. ex rel. Cnty. of Clark, 118 Nev. 140, 150, 42 P.3d 233, 240 (2002) (citing Restatement (Second)
of Torts § 652(G) (1977)). But as discussed above, Plaintiffs’ cause of action for invasion of privacy
by public disclosure of private facts fails because they come forth with no evidence that John Doe
disclosed any private facts about them. Restatement (Second) of Torts § 652D (1977) (“[T]here is no
liability for giving further publicity to what the plaintiff himself leaves open to the public eye. Thus
he normally cannot complain when his photograph is taken while he is walking down the public street
D).

Again, as discussed above, the alleged disclosure of locations of trips, religious institutions,

personal and professional associations, and medical providers and Plaintiffs’ public travels to those

locations do not constitute “private facts,” and thus, the Court should grant the instant Motion.

D. John Doe is Entitled to Summary Judgment on Plaintiffs’ Third Cause of Action
(Violation of NRS Chapter 200, Anti-Doxxing).

John Doe is entitled to summary judgment as a matter of law on Plaintiffs’ cause of action for
anti-doxxing because his alleged conduct simply does not fall within the purview of NRS 41.1347.

When interpreting a statute, the Court’s starting point is statute’s plain language. Beazer Homes
Nevada, Inc. v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 120 Nev. 575, 579, 97 P.3d 1132, 1135
(2004). Here, John Doe is entitled to summary judgment on Plaintiffs’ “anti-doxxing” cause of action
because the plain language of the statute does not encompass the complained-of conduct.

NRS 41.1347 plainly provides individuals the right to bring a cause of action against a person
who “disseminates any personal identifying information or sensitive information of the person
without the consent of the person, knowing that the person could be identified by such information.”
(emphasis added). The terms “personal identifying information™ and “sensitive information” are in
turn plainly defined. NRS 41.1347(7)(d) plainly states that “personal identifying information” ‘“has
the meaning ascribed to in in NRS 205.4617. That statute defines “personal identifying information”
as “any information designed, commonly used or capable of being used, alone or in conjunction with
any other information, to identify a living or deceased person or to identify the actions taken,
communications made or received by, or other activities or transactions of a living or deceased

person,” including but not limited to a driver license number, Social Security number, checking or

11
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savings account number, credit card number, date of birth, place of employment, mother’s maiden
name, biometric identifiers, the electronic signature, unique electronic identification number, address
or routing code, telecommunication identifying information or access device of a person, the personal
identification number or password of a person, alien registration number, passport number, employer
identification number, taxpayer identification number, Medicaid account number, food stamp account
number, medical identification number, utility account number, and other unique personal identifiers.
See NRS 205.4617(1)(a) — (h). In other words, “personal identifying information” is information that
is entirely unique to a person.

“Sensitive information” is also plainly defined in NRS 41.1347 as “(1) The sexual orientation
of a person; (2) Whether a person is transgender or has undergone a gender transition; or (3) The
human immunodeficiency virus status of a person.” None of the information Plaintiffs allege John
Doe disseminated fall within this narrow definition of “sensitive information.”

Plaintiffs defend against summary judgment by asserting that they are “entitled to discovery in
order to determine what information was obtained by Defendants.” [Opp., p. 12:24-25.] The plain
language of NRS 41.1347 illustrates why this still would not preclude granting John Doe summary
judgment. NRS 41.1347 only provides a cause of action for the dissemination of “personal identifying
information” or “sensitive information” to either “aid, assist, encourage, facilitate, further or promote
any criminal offense which would be reasonably likely to cause death, bodily injury or stalking” or
to cause harm to the person and with knowledge of or reckless disregard for the reasonable likelihood
that the dissemination of the information may cause death, bodily injury or stalking.” Thus, discovery
about whether such information was “obtained” would be irrelevant.

As a final matter, Plaintiffs incorporate by reference the arguments they presented in opposing
the Investigator Defendants’ successful request for dismissal of this cause of action. [Opp., p. 12:21-
23.] Incorporation of those arguments, however, will not assist Plaintiffs in keeping this cause of action
alive. First, as discussed above, Plaintiffs’ arguments against dismissal hinge on the idea that NRS
41.1347 could apply to the collection of information. It does not. The statute only provides for a cause
of action for dissemination. Second, Plaintiffs’ arguments in the dismissal filings are speculative —

Plaintiffs baldly assert John Doe “could have” encouraged political opponents to show up at Plaintiffs’

12
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locations12 to protest. [March 23, 2023 Opposition to Motion to Dismiss, p. 6:24-26.] But speculation
cannot defeat summary judgment. Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 442
(1993) (a party opposing summary judgment “is not entitled to build a case on the gossamer threads
of whimsy, speculation and conjecture”). The bottom line is that as a matter of law, the conduct alleged
in Plaintiffs’ Amended Complaint is not “doxxing” as plainly defined by NRS 41.1347. John Doe is

entitled to summary judgment on this claim.

E. John Doe is Entitled to Summary Judgment on Plaintiffs’ Fourth Cause of Action
(Negligence).

The tort of negligence requires proof of four elements: duty, breach, causation, and damages.
Plaintiffs’ legal theory of negligence fails because they cannot establish all of these required elements.

John Doe had no duty “to exercise reasonable care in acting as a private investigator” [Am.
Comp., 1 59] because he is not a private investigator. Because John Doe has no duty to exercise
reasonable care in acting as a private investigator, he had no duty to Plaintiffs to breach.

Plaintiffs also allege more generally that “Defendants had a duty to prevent foreseeable harm
to Plaintiffs,” and breached that duty by placing GPS devices on their vehicles. [Am. Comp., 1 60.]
But Nevada law does not prohibit the use of GPS devices by private citizens, and other than bald
allegations of distress, Plaintiffs have identified no harms that they have actually suffered. John Doe

is entitled to summary judgment on this cause of action.

F. John Doe is Entitled to Summary Judgment on Plaintiffs’ Fifth Cause of Action
(Trespass).

In order to prevail on their assertion that John Doe is proximately liable for the Investigator
Defendants’ alleged trespass on Plaintiffs’ chattels, Plaintiffs have to establish that John Doe’s
“misconduct was the legal cause of the harm.” [Opp., p. 14:17-18 (quoting Restatement (Second) of
Torts 8 217 (1965)).] But Plaintiffs cannot make that evidentiary showing (and certainly did not in

opposing summary judgment). The conduct at issue here—hiring a private investigator to investigate

12 which, by the way, is not categorically a violation of criminal law or tortious conduct, as people
have a right under the First Amendment to assemble and peaceably protest—regardless of whether
anyone likes the protest or the protesters. See Snyder v. Phelps, 562 U.S. 443 (2011) (affirming
summary judgment for fundamentalist Westboro Baptist Church on claims of invasion of privacy,
intentional infliction of emotional distress, and conspiracy brought by the father of a deceased military
service member after church members protested near the service member’s funeral).

13
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Plaintiffs—is not “misconduct.” And John Doe has averred that he neither directed the Investigator
Defendants to place GPS devices on Plaintiffs’ vehicles. [John Doe Decl., 4 12.] And again, there is
nothing in Nevada law that prohibited the Investigator Defendants from using GPS devices. Plaintiffs
have presented no competent evidence of John Doe’s “misconduct.” He is therefore entitled to

summary judgment on this claim.

G. John Doe is Entitled to Summary Judgment on Plaintiffs’ Sixth Cause of Action
(Civil Conspiracy).

As explained in John Doe’s Motion for Summary Judgement, Plaintiffs have to prove two
elements to pursue a claim for civil conspiracy: (1) two or more persons or entities who, by some
concerted action, intended to accomplish an unlawful objective for the purposes of harming plaintiff,
and (2) plaintiff suffered damages as a result of this act or acts. Hilton Hotels v. Butch Lewis
Productions, 109 Nev. 1043, 1048, 862 P.2d 1207, 1210 (1993); see also Nevada Jury Instruction 6.9
(citations omitted).

Before replying to Plaintiffs” Opposition, it is important to note what the Opposition does not
address: the lack of “concerted action” to “accomplish an unlawful objective.” [See Mot., pp. 10:18-
11:5.] As set forth in John Doe’s Motion, Plaintiffs claim falls apart because their Amended Complaint
identifies no concerted action between John Doe and the Investigator Defendants to accomplish an
“unlawful objective.” The Investigator Defendants are licensed by the State of Nevada to conduct
private investigations, and there is currently no law or statute prohibiting the use of GPS devices.
Because neither hiring an investigator nor using a GPS device is unlawful, there was no “unlawful
objective” being advanced by either John Doe or the Investigator Defendants.

Plaintiffs’ Opposition does not substantively address this argument. Instead, Plaintiffs errantly
focus only on whether the allegations contained in their Amended Complaint comport with the
particularity requirements of NRCP 9. Plaintiffs’ citation to the 2013 unpublished decision in
Davenport v. GMAC Mortg., 129 Nev. 1109 (2013) (unpublished) in their effort to fend off this
argument is improper. Pursuant to NRAP 36(c)(3), a party may only cite to unpublished dispositions
of the Nevada Supreme Court issued “on or after January 1, 2016.” The Court should therefore not
consider the 2013 unpublished disposition in Davenport in assessing John Doe’s request for summary

judgment on this cause of action.

14
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Even if the Court were to consider the unpublished disposition in Davenport, John Doe is still
entitled to summary judgment because Plaintiffs have not included even the “imprecise” details the
Supreme Court reviewed in that matter. The Amended Complaint does not allege a conspiracy. The
General Allegations section of the Amended Complaint states that the Investigator Defendants placed
GPS devices on Plaintiffs’ vehicles on behalf of a third party. [Am. Comp., 1 19.] Plaintiffs then allege
that Defendants “acted in concert with each other . . . to invade the privacy of Plaintiffs.” [Am. Comp.
11 75.] That is literally it. Compare that single factual allegation and single legal allegation to the more
detailed (if imprecise) allegations of civil conspiracy to defraud in Davenport: the plaintiff alleged the
defendants conspired to obtain home loans in his name through fraudulent means and laundered the
loans through transfers to a financing company that would in turn seek to legitimize the loans, resulting
in damage to the plaintiff’s credit rating. Davenport, 129 Nev. 1109. Plaintiffs’ allegations do not
come near even those “imprecise” averments in Davenport. John Doe is entitled to summary judgment

on this claim.

H. John Doe is Entitled to Summary Judgment on Plaintiffs’ Seventh Cause of Action
(Aiding and Abetting).

Setting aside any error of citation in John Doe’s motion, the parties appear to be in agreement
regarding what Plaintiffs would have to prove to prevail on their claim for aiding and abetting: (1) the
primary violator breached a duty that injured the plaintiff, (2) the alleged aider and abettor “was aware
of its role in promoting [the breach] at the time it provided assistance,” and (3) the alleged aider and
abettor “knowingly and substantially assisted” the primary violator in committing the breach. Terrell
v. Cent. Washington Asphalt, Inc., 168 F. Supp. 3d 1302, 1314 (D. Nev. 2016) (citing Dow Chem. Co.
v. Mahlum, 114 Nev. 1468, 970 P.2d 98, 112 (1998)).

One important area of disagreement is whether “passive” conduct would expose John Doe to
liability for aiding and abetting. Plaintiffs are simply wrong that “[w]hether passive conduct is
sufficient is not an issue ripe for adjudication” [Opp., p. 16:22-23] because the United States Supreme
Court has said it is not. As the Court explained in its recent decision in Twitter, Inc. v. Taamneh, 143
S. Ct. 1206 (2023), “the concept of “helping” in the commission of a crime—or a tort—has never been
boundless. That is because, if it were, aiding-and-abetting liability could sweep in innocent
bystanders as well as those who gave only tangential assistance.” Id. at 1220 (emphasis added); see
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also id. at 1227 (“both tort and criminal law have long been leery of imposing aiding-and-abetting
liability for mere passive nonfeasance”). Thus, aiding, and abetting liability must be cabined “to cases
of truly culpable conduct.” Id. at 1221. Plaintiffs’ “passive assistance” theory thus dooms their claim
for aiding and abetting.

Plaintiffs’ theory of “substantial assistance” is also factually and legally untenable. “To amount
to substantial assistance, [the alleged] encouragement must take the form of a direct communication,
or conduct in close proximity, to the tortfeasor.” Terrell, 168 F. Supp. 3d at 1314 (quoting Dow Chem.,
114 Nev. at 1491, 970 P.2d at 113.

According to Plaintiffs, John Doe provided “substantial assistance” by paying the Investigator
Defendants, “provided resources” and “provided additional information and support.” [Opp., p. 16:14-
17.] Of course, Plaintiffs have not provided any facts (nor any factual allegations in their Amended
Complaint) about the “resources” they refer to. Plaintiffs have not provided any facts or factual
allegations identifying the “additional information and support” they allege John Doe provided. And
critically, as discussed above, Plaintiffs have presented no competent evidence. Instead, it appears that
Plaintiffs have constructed their claim for aiding and abetting on the gossamer threads of speculation
and conjecture and are hoping that they can ferret out facts in discovery.

Moreover, Plaintiffs’ allegations are not enough to constitute “substantial assistance.” As the
Third Circuit has explained, a trier of fact must “consider the following factors in determining whether
a defendant’s conduct constitutes substantial assistance: (1) the amount of assistance given by the
defendant, (2) his presence or absence at the time of the tort, (3) his relation to the other person, and
(4) his state of mind.” Monsen v. Consol. Dressed Beef Co., 579 F.2d 793, 800 (3d Cir. 1978) (citations
omitted); accord Twitter, Inc., 143 S.Ct. at 1222. Plaintiffs’ case particularly falters on Factors 2 and
4. There is no evidence that John Doe was present at the time of the alleged tortious placement of the
GPS devices. More importantly, the undisputed fact is that John Doe did not order or condone the use
of GPS devices, and Plaintiffs have presented no competent evidence to the contrary. [John Doe Decl.,

1 12.] John Doe is therefore entitled to summary judgment on this claim.

. John Doe is Entitled to Summary Judgment on Plaintiff’s Eighth Cause of Action
(Declaratory Relief).

Plaintiffs’ cause of action for declaratory relief is irredeemably flawed, and John Doe is entitled

16
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to summary judgment. Plaintiffs assert that John Doe’s argument for summary judgment on their
declaratory relief claim is “that he did not engage in any of the conduct proscribed by the statutes.”
[Opp., p. 17.] While generally correct, that is an extreme oversimplification of John Doe’s multiple
arguments regarding why he is entitled to summary judgment as a matter of law on the declaratory
relief claim.

As a global matter, Plaintiffs’ brief response to John Doe’s arguments elide an important legal
principle that must guide the Court’s assessment: the rule of lenity. With the exception of the anti-
doxxing statute, NRS 41.1347, each of the statutes Plaintiffs allege John Doe and the Investigator
Defendants violations are criminal statutes that provide a right of civil action. [See AM Comp., 190
NRS 200.575 (stalking), NRS 200.610-200.690 (Nevada Wiretap Act), NRS 199.300 (intimidating a
public officer).] Because these are criminal statutes, this Court must interpret any ambiguities in those
statutes in favor of John Doe. State v. Fourth Jud. Dist. Ct. in & for Cnty. of Elko, 137 Nev. 37, 41,
481 P.3d 848, 851 (2021) (“The rule of lenity requires ambiguous criminal laws to be interpreted in
favor of the defendants subjected to them.”) (quoting United States v. Santos, 553 U.S. 507, 514, 128
S.Ct. 2020, 170 L.Ed.2d 912 (2008)).

Of course, there are no apparent ambiguities to resolve here because it is plain that none of the
statutes identified in Plaintiffs’ claim for declaratory relief apply to John Doe’s alleged conduct.

As discussed above, the anti-doxxing cause of action is void ab initio because the conduct
described in Plaintiffs’ Amended Complaint does not qualify as “doxxing” under the plain language
of the statute. Plaintiffs also have failed to allege the requisite actions and mens rea for a violation of
either NRS 200.575 or NRS 199.300 as discussed in John Doe’s motion for summary judgment. And
as also discussed in John Doe’s motion for summary judgment, Plaintiffs’ claim that John Doe violated
Nevada’s Wiretap Act is plainly inapt because there are no intercepted or recorded private
conversations and nothing in the Act prohibits (or even addresses) the conduct alleged here.

Plaintiffs baldly state that “discovery is warranted” to determine that John Doe did not engage
in conduct proscribed by the statutes listed above. [Opp., p. 5-6.] But discovery is not a fishing
expedition, and the Court should not countenance Plaintiffs” request to use discovery to investigate

their speculations that maybe, possibly, somehow, John Doe engaged in conduct covered by the
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statutes identified in their declaratory relief claim. Earp v. Davis, 881 F.3d 1135, 1144 (9th Cir. 2018)
(affirming district court’s denial of further discovery where petitioner’s allegations were “too
attenuated and too speculative” to make a plausible showing); Calderon v. U.S. Dist. Court for the N.
Dist. of Cal., 98 F.3d 1102, 1106 (9th Cir. 1996) (Petitioner “may not use . . . discovery for fishing
expeditions to investigate mere speculation.”).

Moreover, Plaintiffs had the opportunity in opposing this summary judgment motion to come
forth with some evidence to support their claim for declaratory relief. See NRCP 56(c) (outlining
procedures for supporting a party’s factual position). Indeed, one would suppose that Plaintiffs had
some sort of evidentiary support for their allegations before they initiated this litigation. But they have
presented nothing, and instead ask the Court to let them hunt around for facts to support their
speculations. The Court should therefore grant John Doe summary judgment on the declaratory relief
claim.

J. The Court Can Consider John Doe’s Declaration.

Finally, Plaintiffs assert that this Court should not consider John Doe’s declaration or even his
motion for summary judgment because of his anonymity. [Opp., pp. 7:7-8:13.] Plaintiffs’ arguments
are a misplaced. The cases Plaintiffs cite regarding anonymous witness declarations are of little
moment because John Doe is not a witness—he is a party. Plaintiffs tacitly acknowledge this deficit
in their analysis by trying to reframe John Doe as a “party” merely because his status as anonymous
party is conditional pending the outcome of his motion for a protective order. [Opp., p. 7:15-19.] And
yet, Plaintiffs treat John Doe as a party (as opposed to a witness) in every other respect in the
Opposition (and in the litigation more generally). John Doe’s anonymity—conditional or otherwise—
does not alter his status as a party.

Moreover, this case presents “extraordinary circumstances” which would justify permitting
John Doe’s anonymous declaration. As discussed in his motion for a protective order, John Doe has a
right under the First Amendment to anonymously engage in political conduct. Under this sort of
extraordinary circumstance, then, it is entirely appropriate for the Court to consider John Doe’s

declaration.
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I1l.  CONCLUSION
For these reasons, and for the reasons set forth in his Motion for Summary Judgment,

Defendant John Doe is entitled to summary judgment on each of Plaintiffs’ claims.

DATED: June 2, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
ALINA M. SHELL
Nevada Bar No. 11711
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
7160 RAFAEL RIVERA WAY, SUITE 320
Las Vegas, NV 89113

Attorneys for Defendant John Doe

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the Social

Security Number of any person.

DATED: June 2, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
ALINA M. SHELL
Nevada Bar No. 11711
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
7160 RAFAEL RIVERA WAY, SUITE 320
Las Vegas, NV 89113

Attorneys for Defendant John Doe
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that | am an employee of Armstrong Teasdale LLP
and that on June 2, 2023, | electronically filed the foregoing with the Clerk of the Court by using the

e-flex filing system which served all parties of record electronically.

[s/ Allie Villarreal
An Employee of Armstrong Teasdale LLP
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EXHIBIT LIST

Ex. No. Description No. Pages
A Declaration of Alina M. Shell, Esq 3
B Travel Log Report 105

*Number of Pages Does Not Include the Divider Page that Marks the Exhibit Number at the Top of

the page.

21

RPAO00073



FILED
Electronically
CV22-02015

2023-06-02 02:17:05 PM
Alicia L. Lerud
Clerk of the Court

EXHIBIT A"

EXHIBIT A

RPAO00074



© 00 ~N oo o B~ W N

N N N N N N N NN P R R R R R R R, R
©o ~N o B~ W N P O © 00 N O O~ W N P O

1520

ALINA M. SHELL, ESQ.
Nevada Bar No. 11711

JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com

ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

Vs.
DAVID MCNEELY, an individual, 5 ALPHA

INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

DECLARATION OF ALINA M. SHELL

I, Alina M. Shell, hereby declare as follows:

1. I am an attorney licensed to practice on the State of Nevada. | am an attorney with
Armstrong Teasdale LLP and am counsel of record for Defendant John Doe in this matter.

2. I make this declaration to authenticate an exhibit to John Doe’s Reply in Support of
Motion for Summary Judgment.

3. All matters set forth in this declaration are true and correct and based upon my personal
knowledge. If called to testify regarding the matters stated herein, | could and would testify
competently thereto.

4. Exhibit B is a true and correct copy of a Travel Log Report from 01012022 to
11092022 for driver 3051 [bates labeled PO00041-P000145], which was produced by Plaintiffs.
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Accordingly, this Exhibit is authentic because Plaintiffs have produced it during discovery. See Orr v.
Bank of America, NT & SA, 285 F.3d 764, 776 9th Cir. 2002) (documents authentic when produced
by party-opponent).

I declare under the penalty of perjury that the foregoing is true and correction.

DATED this 2" day of June 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
7160 RAFAEL RIVERA WAY, SUITE 320
Las Vegas, NV 89113

Attorneys for Defendant John Doe

AFFIRMATION

PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the Social

Security Number of any person.

DATED: June 2, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
7160 RAFAEL RIVERA WAY, SUITE 320
Las Vegas, NV 89113

Attorneys for Defendant John Doe
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that | am an employee of Armstrong Teasdale LLP
and that on June 2, 2023, | electronically filed the foregoing with the Clerk of the Court by using the

e-flex filing system which served all parties of record electronically.

[s/ Allie Villarreal
An Employee of Armstrong Teasdale LLP
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TRAVEL LOG REPORT from 01/01/2022 to 11/09/2022 for driver 3051

Date Time Event Type Latitude Longitude Location Battery Speed Mileage Fuel Direction Map IT

Engine Off 03/15/2022 06:25 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 06:25 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 06:26 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 06:27 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 06:39 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 06:39 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 06:40 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/15/2022 09:35 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 12:31 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 03:27 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:23 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 09:19 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 09:46 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 09:46 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 09:47 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 09:48 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:10 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:10 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:11 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:12 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:27 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:27 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:28 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 10:29 AM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 01:25PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 03:40 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 03:40 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 03:41 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 03:42 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 03:43 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:11 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:11 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:13 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0N https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:13 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:32 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0E https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:32 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 0.00 000 0E https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:33 PM 39.50 -119.71 98 Count Fleet Ct, Reno Southeast, NV 89502 100 22.37 000 0S https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:34 PM 39.50 -119.72 6051 Meadow Edge Dr, Reno Southeast, NV 89502 100 24.85 000 ow https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:35 PM 39.50 -119.73 6783 Pembroke Dr, Reno Southeast, NV 89502 100 40.39 000 ow https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:36 PM 39.50 -119.74 5545 Pembroke Dr, Reno Southeast, NV 89502 100 44.12 000 ow https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:37 PM 39.50 -119.75 2122 Stanhope Ln, Reno, NV 89502 100 34.18 000 ow https://maps.google.com/?q=39.50,-11
Engine Off 03/16/2022 06:38 PM 39.50 -119.75 2122 Stanhope Ln, Reno, NV 89502 100 37.28 000 0 SW https://maps.google.com/?q=39.50,-1:
Engine Off 03/16/2022 06:39 PM 39.49 -119.76 4606 Aircenter Cir, Reno, NV 89502 100 38.53 000 0S https://maps.google.com/?q=39.49,-1:
Engine Off 03/16/2022 06:40 PM 39.48 -119.76 3772 Amador Way, Reno, NV 89502 100 4.97 000 () https://maps.google.com/?q=39.48,-1:
Engine Off 03/16/2022 06:41 PM 39.48 -119.78 4736 Filbert Rd, Reno, NV 89502 100 41.63 000 0 NW https://maps.google.com/?q=39.48,-1!
Engine Off 03/16/2022 06:42 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 24.85 000 ow https://maps.google.com/?q=39.49,-1!
Engine Off 03/16/2022 06:43 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 0.00 000 ON https://maps.google.com/?q=39.49,-11
Engine Off 03/16/2022 06:44 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 29.20 000 0 NW https://maps.google.com/?q=39.49,-1!
Engine Off 03/16/2022 06:45 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 2.49 000 0 NE https://maps.google.com/?q=39.49,-1!
Engine Off 03/16/2022 06:46 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 2.49 000 0 NE https://maps.google.com/?q=39.49,-1:
Engine Off 03/16/2022 06:47 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 2.49 000 0 NE https://maps.google.com/?q=39.49,-1!
Engine Off 03/16/2022 08:27 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 18.64 000 0 SE https://maps.google.com/?q=39.49,-1!
Engine Off 03/16/2022 08:27 PM 39.49 -119.79 3647 Kietzke Ln, Reno, NV 89502 100 18.64 000 0 SE https://maps.google.com/?q=39.49,-1!
Engine Off 03/16/2022 08:28 PM 39.48 -119.78 4736 Filbert Rd, Reno, NV 89502 100 39.15 000 0 SE https://maps.google.com/?q=39.48,-1:
Engine Off 03/16/2022 08:29 PM 39.48 -119.77 2160 Peckham Ln, Reno, NV 89502 100 10.56 000 0 SE https://maps.google.com/?q=39.48,-1!
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08:31 PM
08:32 PM
08:33 PM
08:34 PM
08:35 PM
08:36 PM
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08:38 PM
08:39 PM
11:34 PM
02:30 AM
05:27 AM
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07:11 AM
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07:14 AM
07:15 AM
07:16 AM
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07:18 AM
07:19 AM
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07:27 AM
07:28 AM
07:29 AM
10:25 AM
01:21 PM
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03:04 PM
03:05 PM
03:06 PM
03:07 PM
03:08 PM
03:09 PM
03:10 PM
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03:12 PM
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39.48
39.49
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-119.76 3772 Amador Way, Reno, NV 89502

-119.76 4606 Aircenter Cir, Reno, NV 89502

-119.76 4606 Aircenter Cir, Reno, NV 89502

-119.75 2122 Stanhope Ln, Reno, NV 89502

-119.74 5545 Pembroke Dr, Reno Southeast, NV 89502
-119.73 6783 Pembroke Dr, Reno Southeast, NV 89502
-119.72 6051 Meadow Edge Dr, Reno Southeast, NV 89502
-119.71 98 Count Fleet Ct, Reno Southeast, NV 89502
-119.71 98 Count Fleet Ct, Reno Southeast, NV 89502
-119.71 98 Count Fleet Ct, Reno Southeast, NV 89502
-119.71 98 Count Fleet Ct, Reno Southeast, NV 89502
-119.71 98 Count Fleet Ct, Reno Southeast, NV 89502
-119.71 98 Count Fleet Ct, Reno Southeast, NV 89502
-119.72 6051 Meadow Edge Dr, Reno Southeast, NV 89502
-119.72 6051 Meadow Edge Dr, Reno Southeast, NV 89502
-119.72 6051 Meadow Edge Dr, Reno Southeast, NV 89502
-119.72 6051 Meadow Edge Dr, Reno Southeast, NV 89502
-119.71 Sparks, NV 89502

-119.71 Sparks, NV 89502

-119.71 Lillard Dr, Sparks, NV 89434

-119.73 |- 80, Sparks, NV 89434

-119.75 Bigelow Way, Sparks, NV 89431

-119.77 572 21st St, Sparks, NV 89431

-119 80 1099 Sutro St, Reno, NV 89512

-119 82 485 Nevada St, Reno, NV 89503

-119 84 1865 6th St, Reno, NV 89503

-119 86 Sky Mountain Dr, Reno, NV 89523

-119 88 5881 Starcrest Ave, Reno, NV 89523

-119 90 Mesa Park Rd, Mogul, NV 89523

-119 92 295 Cliff View Ct, Mogul, NV 89523

-119 94 I- 80, Mogul, NV 89523

-119 96 Verdi, NV 89523

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 97 Garson Rd, Reno, NV 89439

-119 96 Verdi, NV 89523

-119 94 |- 80, Mogul, NV 89523

-119 92 295 Cliff View Ct, Mogul, NV 89523

-119 90

-119 87

-119 85

-119 83

-119 83

-119 83

-119 82

-119 82

-119 82

-119 82

-119 82

-119 82

100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
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22.37
34.80
45.98
13.05
49.09
40.39
29.20
2.49
2.49
2.49
2.49
2.49
2.49
25.48
24.23
3231
63.38
64.00
8.08
32.93
69.59
67.73
75.81
74.56
73.94
70.84
74.56
72.08
65.24
60.89
53.44
62.76
24.85
8.08
8.08
8.08
8.08
8.08
0.00
0.00
0.00
0.62
29.83
78.91
78.29
70.84
78.29
70.21
63.38
0.00
26.10
22.37
3.11
3.11
3.11
0.00
21.13

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
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0.00
0.00

OE
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ow
ow
ow
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ow
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0 NE
0 NW
0sS
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ow
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ow
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ON
ON
OE
OE
OE
OE
OE
0 NE
OE
OE
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0s
OE
0s
0sS
0s
ON
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https://maps google com/?q=39.48,
https://maps google com/?q=39.49,
https://maps google com/?q=39.49,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.50,
https://maps google com/?q=39.52,
https://maps google com/?q=39.52,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.54,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.52,
https://maps google com/?q=39.52,
https://maps google com/?q=39.51,
https://maps google com/?q=39.52,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.51,
https://maps google com/?q=39.52,
https://maps google com/?q=39.51,
https://maps google com/?q=39.52,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
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https://maps google com/?q=39.61,
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https://maps google com/?q=39.62,
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https://maps google com/?q=39.60,
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https://maps google com/?q=39.58,
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https://maps google com/?q=39.57,
https://maps google com/?q=39.56,
https://maps google com/?q=39.56,
https://maps google com/?q=39.56,
https://maps google com/?q=39.56,
https://maps google com/?q=39.56,
https://maps google com/?q=39.56,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.53,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.54,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.55,
https://maps google com/?q=39.56,
https://maps google com/?q=39.56,
https://maps google com/?q=39.57,
https://maps google com/?q=39.58,
https://maps google com/?q=39.58,
https://maps google com/?q=39.61,
https://maps google com/?q=39.61,
https://maps google com/?q=39.63,
https://maps google com/?q=39.64,
https://maps google com/?q=39.64,
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https://maps google com/?q=39.60,
https://maps google com/?q=39.59,
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FILED
Electronically
CV22-02015

2023-06-07 08:03:47 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9710917

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual,

Plaintiffs,
v.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

Case No.: CV22-02015

Dept. No.: 15

PLAINTIFFS’ MOTION TO STRIKE
FILINGS BY JOHN DOE

Plaintiffs Hillary Schieve (“Schieve”) and Vaughn Hartung (“Hartung”) (collectively

“Plaintiffs”), by and through their counsel of record, submit this Motion to Strike all filings by

John Doe pursuant to NRCP 12(f) and NRCP 17. This Motion is based upon the following

memorandum of points and authorities, the papers and pleadings on file herein, and any oral

argument entertained by the Court.
1
/1
//
1
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

John Doe is not a valid party in this litigation. Despite now having ample opportunity to
do so, including in his Motion for Protective Order, John Doe has failed to provide the Court with
a single case authorizing a party to litigate without disclosing their identity to the opposing party,
to opposing counsel, or to the Court. To be sure, plaintiffs and defendants have been permitted to
litigate under pseudonyms to protect their identities from public disclosure and there are some
limited situations when non-parties have attempted to anonymously quash discovery requests. But
here, John Doe is attempting to be a party — filing an answer, engaging in discovery, and
submitting sworn statements under oath — without leave to proceed in this fashion and without any
way to verify or confirm these positions.

In the worst case, suppose a “John Doe 2” were to appear in the future and turned out to
be the true party that hired Defendants David McNeely and 5 Alpha Industries, LLC (“McNeely
Defendants”) to install GPS trackers on Plaintiffs’ vehicles. Then the Court, having considered
multiple motions and potentially issued dispositive rulings, would have progressed this litigation
with a defendant who functionally never existed. The procedural posture created by John Doe’s
maneuverings is unusual, unprecedented, and risks inserting error throughout all aspects of these
proceedings. For example, John Doe has not filed an NRCP 7.1 disclosure statement. While this
would not be required if John Doe is a natural person, the Court has no way of confirming this
fact or determining if recusal would be warranted under other circumstances.

Although Plaintiffs have been patient while the McNeely Defendants and John Doe have
obstructed and delayed the progress of this litigation with one different argument after another,
Plaintiffs should not have to litigate against phantoms. Accordingly, Plaintiffs request that the
Court strike all filings by John Doe with the exception of the Motion for Protective Order.
Depending on the result of the Motion for Protective Order, John Doe will be a proper defendant
in this litigation as proper and as ordered by the Court, but all filings prior to the Motion for
Protective Order are rogue and fugitive filings that have no legal effect. Accordingly, the Court

should strike these filings pursuant to NRCP 12(f) and NRCP 17.
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II. LEGAL STANDARD

NRCP 12(f) permits a court to “strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.” Courts also have the inherent
discretion to strike documents that are filed in violation of the rules of civil procedure. See, e.g.,
Johnson v. Nevada, No.214CV01425GMNPAL, 2016 WL 6156066, at *1 (D. Nev. Oct. 20,2016)
(striking surreply that was “improperly filed” without leave of court).

NRCP 17(b)(1) establishes that the “capacity to sue or be sued” is determined by Nevada
law. See, e.g., Mona v. Eighth Jud. Dist. Ct. of State in & for Cnty. of Clark, 132 Nev. 719, 728,
380 P.3d 836, 842 (2016) (distinguishing between a party’s individual capacity and a
representative capacity, which were treated as “two different legal personages™) (internal citations
omitted).
III. PROCEDURAL BACKGROUND

Plaintiffs commenced this action on December 15, 2022. The McNeely Defendants
appeared on February 13, 2023 via an NRCP 12 motion and opposed Plaintiffs” Motion to Compel
on February 16, 2023. Despite clearly being aware of the proceedings — and refusing to contend
otherwise, John Doe waited until May 5, 2023 to appear in this case. That appearance was made
the day after the Court ordered the disclosure of the identity of the client that hired the McNeely
Defendants.

This initial sandbagging was then followed by a flurry of procedurally improper filings.
John Doe filed:

1. Answer to Amended Complaint on May 5, 2023

2. Motion for Summary Judgment on May 5, 2023

3. Motion for Stay on May 9, 2023

4. Ex Parte Application for Order Shortening Time on May 9, 2023

5. Request for Submission on May 9, 2023

6. Renewed Motion for Stay on May 10, 2023

7. Ex Parte Application for Order Shortening Time on May 10, 2023

8. Request for Submission on May 10, 2023
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9. Notice of Entry of Order on May 12, 2023

10. Reply in Support of Motion for Summary Judgment on June 2, 2023
(collectively “Improper Filings”).

John Doe also filed a Motion for Protective Order on May 24, 2023 based on the Court’s
Order of May 10, 2023. This Motion should be separately denied as it fails to present the Court
with any justification for remaining anonymity.
IV.  ARGUMENT

John Doe cannot partially participate in this case; he must actually and formally join it.
Absent formalities, John Doe is not subject to the penalties of perjury for the declaration he
submitted in support of his Motion for Summary Judgment. He is not subject to the required
disclosures under NRCP 7.1. He could not be held responsible for the payment of attorney’s fees
and costs for advancing frivolous defenses. NRS 18.010(2)(b). He is attempting to obtain victory
without verification or consequences, but this violates nearly every aspect of due process.

In analogous situations, courts routinely strike such rogue filings. See, e.g., Asif v. Eighth
Jud. Dist. Ct. of State ex rel. Cnty. of Clark, 129 Nev. 1096 (2013) (unpublished and not
precedential) (noting that nonparties cannot file “joinders” and therefore striking “from the record
in this case” the attempted filings). For example, non-parties can only intervene on timely motion
to the court. Biomet Biologics LLC v. Bio Rich Med. Inc., No. ACV101582DOCPJWX, 2011 WL
13225133, at *3 (C.D. Cal. Feb. 10, 2011). The defendants in Biomet did not file a motion or seek
an order. /d. Instead, defendants “simply inserted the non-parties names into the case title and filed
an answer that purports to bring counterclaims on the non-parties' behalf. This is improper.” /d.
(striking counterclaims brought by non-parties). Here, John Doe is not a “party” and cannot
establish that he has the capacity to be sued in Nevada because he is simply a non-entity. John
Doe is a legal fiction that exists until the true name of the defendant is substituted, which should
occur promptly.

There are substantial consequences to permitting John Doe to file documents and request
relief prior to formally appearing in the case. The Motion for Summary Judgment is supported by

an improper declaration that cannot be challenged or rebutted, even without the benefit of
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discovery. John Doe has claimed harm from the disclosure of his identity that cannot be analyzed
by the Court or rebutted by Plaintiffs. As there is no authority or justification for John Doe to file
and continue to file rogue and unsanctioned documents, the Improper Filings should be stricken
from the record.
V. CONCLUSION

For all of the foregoing reasons, this Court should strike the Improper Filings by John Doe.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social security
number of any person.

DATED: June 7, 2023

McDONALD CARANO LLP

By: __ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO

LLP and that on June 7, 2023, I electronically filed the foregoing with the Clerk of the Court by

using the e-flex filing system which served all parties of record electronically:

Ryan T. Gormley

Brittany M. Llewellyn

Jonathan J. Winn

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Alina M. Shell

Jeffrey F. Barr

Armstrong Teasdale LLP

7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113

/s/ Adam Hosmer-Henner
An employee of McDonald Carano LLP
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ALINA M. SHELL, ESQ.

Nevada Bar No. 11711

JEFFREY F. BARR, ESQ.

Nevada Bar No. 7269
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile:; 702.878.9995
jbarr@atllp.com

ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.
DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

OPPOSITION TO PLAINTIFES’ MOTION TO STRIKE FILINGS BY JOHN DOE

Defendant John Doe hereby opposes the Motion filed by Plaintiffs on June 7, 2023 requesting
that this Court strike all filings he has made in this matter save the May 24, 2023 Motion for a
Protective Order. This Opposition is supported by the attached memorandum of points and authorities,

all papers, and pleadings on file in this matter, and any oral argument this Court may entertain.

DATED: June 21, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe
1

Iperez
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MEMORANDUM OF POINTS AND AUTHORITIES

I.  INTRODUCTION

Even assuming that Plaintiffs had articulated prejudice sufficient to overcome the disfavored
remedy of striking anything John Doe has filed with this Court, doing so at this stage of the case—
while the Court is considering John Doe’s Motion for a Protective Order and while the Nevada
Supreme Court is considering the Investigator Defendants’ Petition for a Writ of Prohibition and John
Doe’s supplement to that Petition—would be premature. Because John Doe’s Motion for a Protective
Order and his supplement to the Petition pending in the Nevada Supreme Court both deal with John
Doe’s asserted First Amendment right to engage in anonymous political conduct and First Amendment
privilege against discovery of his identity, this Court should defer ruling on this Motion until the
Nevada Supreme Court rules on the Petition.

In the event that the Nevada Supreme Court denies any part of the Petition and John Doe’s
supplemental arguments, striking John Doe’s Answer and his other filings is an unnecessary remedy.
If both this Court and the Nevada Supreme Court deny John Doe’s constitutional and privilege
assertions, Plaintiffs will be able to obtain the documents they requested which include information
about his identity. Once that happens, Plaintiffs will be able to amend their Complaint to add John
Doe as a Defendant under his true legal name as required by NRCP 10(d).1 Plaintiffs will then be free
to pursue the claims against John Doe and respond to each of his defenses.

Moreover, Plaintiffs’ Motion ignores the vast body of case law from around the country in
which courts have permitted litigants to proceed anonymously.

Finally, Plaintiffs’ Motion should be denied because NRCP 12(f) is the wrong procedural
vehicle for the extreme remedy they seek. Plaintiffs’ Motion reflects three misapprehensions about the
meaning and application of NRCP 12(f). First, other than John Doe’s May 5, 2023 Answer, the papers
Plaintiffs request this Court strike are not “pleadings” as defined by the Nevada Rules of Civil

Procedure. Thus, NRCP 12(f) is not a proper procedural vehicle for striking the motions and papers

1 «If the name of a defendant is unknown to the pleader, the defendant may be designated by any
name. When the defendant’s true name is discovered, the pleader should promptly substitute the actual
defendant for a fictitious party.”

2
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identified in Plaintiffs Motion. [See, e.g., Mot., pp. 3:21-4:2.] Second, Plaintiffs misapprehend the
scope of the Court’s discretion under NRCP 12(f), as the Rule only permits the Court to strike from a
pleading any “insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”
Plaintiffs have not identified anything in the papers they seek to strike that falls within these very
specific parameters. Third, Plaintiffs’ Motion elides the fact that motions to strike are “generally
regarded with disfavor,” and that because of that “disfavored status, courts often require a showing of
prejudice by the moving party before granting the requested relief.” Roadhouse v. Las Vegas Metro.
Police Dep't, 290 F.R.D. 535, 543 (D. Nev. 2013) (quoting Mag Instrument, Inc. v. JS Prod., Inc., 595
F. Supp. 2d 1102, 1106 (C.D. Cal. 2008))2

Even assuming that NRCP 12(f) provided the Court with authority to strike the papers
identified in Plaintiffs’ Motion, Plaintiffs have failed to establish any prejudice they would suffer if
the papers and motions they seek to strike remain part of the case.

This Court should therefore deny Plaintiffs’ Motion.

I1.  ARGUMENT

A. Plaintiffs’ Motion is Premature Given the Pending Petition to the Supreme Court and
the Motion for Protective Order Pending Before This Court.

Plaintiffs argue that the “procedural posture created” by John Doe’s participation as an
anonymous party “risks inserting error throughout all aspects of these proceedings.” [Mot., p. 2:17-
18.] Ironically, Plaintiffs’ request to strike John Doe’s Answer and his other filings at this stage of the
case actually presents the greatest risk to of “inserting error throughout all aspects” of this case. As
part of the pending Petition proceedings, the Nevada Supreme Court is considering John Doe’s
argument that information pertaining to his identity is privileged under the First Amendment. The
Supreme Court’s decision on that issue will directly impact whether John Doe may continue as an
anonymous defendant. If this Court were to strike John Doe’s filings now on the basis that he cannot
proceed as an anonymous defendant before the Supreme Court decides the Petition, the Court is

running the risk of unnecessarily inserting error into the record—and could even irreparably harm

2 Nelson v. Heer, 121 Nev. 832, 834, 122 P.3d 1252, 1253 (2005) (“[F]ederal decisions involving the
Federal Rules of Civil Procedure provide persuasive authority when this court examines its rules” ).

3
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John Doe’s constitutional rights.
This Court is also considering John Doe’s same constitutional and privilege arguments in his
pending Motion for Protective Order. The Court has not ruled on that Motion yet. This request to strike

John Doe’s filings is therefore premature at this stage of the litigation.

B. Striking Pleadings is an Unnecessary Remedy Because Plaintiffs Can Substitute Parties
Pursuant to NRCP 10(d).

In addition to being premature, Plaintiffs’ Motion is unnecessary because NRCP 10(d)
provides an easy fix to Plaintiffs’ concerns that does not require the extreme remedy of striking John
Doe’s filings. In their Amended Complaint, Plaintiffs list “DOES 1 through X and ROES 1 through
X” as Defendants. The ability to name Does and Roes as parties to this litigation comes from NRCP
10(d), which provides that if “the name of a defendant is unknown to the pleader, the defendant may
be designated by any name.” If the Nevada Supreme Court denies John Doe’s request for writ relief
and this Court denies his Motion for a Protective Order, Plaintiffs will be able to obtain documents
containing identifying information about John Doe’s true identity from the Investigator Defendants.
And if that happens, NRCP 10(d) would require Plaintiffs to “promptly substitute the actual defendant
for a fictitious party.” Plaintiffs would thus have the information they believe they need to pursue their
claims and respond to John Doe’s allegations and defenses that are set out in the Answer and papers
he has filed with this Court. Nurenberger Hercules-Werke GMBH v. Virostek, 107 Nev. 873, 882, 822
P.2d 1100, 1106 (1991), abrogated on other grounds by Costello v. Casler, 127 Nev. 436, 254 P.3d
631 (2011) (“[W]hen a Rule 10(a)3 amendment is properly granted, it automatically relates back to
the commencement of the action”).

Thus, there is no need for the Court to invoke the extreme and procedurally unnecessary step
of striking John Doe’s Answer and/or his filings in this matter. NRCP 1 (requiring the Rules of Civil
Procedure to “be construed, administered, and employed by the court and the parties to secure the just,

speedy, and inexpensive determination of every action and proceeding”).

3 As noted in O Leary v. Smith’s Food & Drug Centers, Inc., No. 218CV02150GMNVCF, 2019 WL
1217296, at *2, n.2 (D. Nev. Feb. 25, 2019), NRCP 10 was amended in 2019 to move the fictious-
party provision from former NRCP 10(a) to Rule 10(d), and was “a stylistic, not a substantive, change
to existing Nevada law.”

4
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C. Plaintiffs Ignore the Ever-Growing Body of Case Law Which Permits Litigants to
Proceed Anonymously

One of the more notable deficiencies of the instant Motion is Plaintiffs’ failure to cite to any
authority whatsoever for sweeping propositions like, “John Doe is not subject to penalties of perjury
for the declaration he submitted...,” or, “He is not subject to the required disclosures under NRCP
7.1...” [Mot. 4:9-11.] This is no accident.

Indeed, Plaintiffs ignore a substantial body of case law in which courts have permitted litigants to
proceed anonymously. For example, in Nevada alone, these include, but are not limited to, the
following:

Nevada Supreme Court Cases

e Doe Dancer I v. La Fuente, Inc., 137 Nev. 20, 481 P.3d 860 (2021);

Valley Health Sys., LLC v. Est. of Doe by & through Peterson, 134 Nev. 634, 427 P.3d 1021
(2018), as corrected (Oct. 1, 2018);

Doe v. State ex rel. Legislature of 77th Session, 133 Nev. 763, 406 P.3d 482 (2017); and

Doe v. Bryan, 102 Nev. 523, 728 P.2d 443 (1986).

Federal District Court Cases

e Doe No. 1v. Balaam, 494 F. Supp. 2d 1173 (D. Nev. 2007);

e Doe v. Mozer, No. 2:16 CV00210-KJD-VCF, 2016 WL 3536857 (D. Nev. June 27, 2016);

e Doe v. Washoe Cnty., No. 3:03 CV0604-BES-VPC, 2006 WL 4013779 (D. Nev. Oct. 13,
2006), report and recommendation adopted as modified, No. 3:03CV00604-BES-VPC, 2007
WL 329268 (D. Nev. Feb. 1, 2007), aff'd, 339 F. App’x 747 (9th Cir. 2009); and

e Doev. Nevada, No. 02:03CV 01500-LRH-RJJ, 2008 WL 1924039 (D. Nev. Apr. 30, 2008).

Hence, the above cases from the Nevada Supreme Court and the Nevada District Court belie Plaintiffs’
unsupported assertion that “John Doe is not a ‘party’ and cannot establish that he has capacity to be
sued because he is a non-entity.” [Mot. 4:22-23.]

D. NRCP 12(f) Does Not Apply.

1. The Overwhelming Majority of the Filings Plaintiffs Seek to Strike Are Not
“Pleadings.”

NRCP 12(f) provides that a court “may strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.” (emphasis added). What qualifies as a

“pleading” is dictated by NRCP 7(a), which provides that the only “pleadings” allowed are “(1) a

5
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complaint; (2) an answer to a complaint; (3) an answer to a counterclaim designated as a
counterclaim; (4) an answer to a crossclaim; (5) a third-party complaint; (6) an answer to a third-
party complaint; and (7) if the court orders one, a reply to an answer.”

With the exception of John Doe’s Answer to Plaintiffs’ Amended Complaint, none of the

motions and related filings identified in Plaintiffs’ Motion are “pleadings” under NRCP 7(a).

2. Plaintiffs Have Not Identified Anything That Would Constitute an
“Insufficient Defense or Any Redundant, Immaterial, Impertinent, or
Scandalous Matters.”

The purpose of a Rule 12(f) motion to strike is “to avoid the expenditure of time and money
that must arise from litigating spurious issues by dispensing with those issues prior to trial.”
Whittlestone, Inc. v. Handi—Craft Co., 618 F.3d 970, 973 (9th Cir. 2010) (quoting Fantasy, Inc. v.
Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993), reversed on other grounds, Fogerty v. Fantasy, Inc.,
510 U.S. 517 (1994)). Hence, NRCP 12(f) grants the Court discretion to strike from any pleading (i.e.,
a Complaint, Answer, Counterclaim, or the other pleadings specifically enumerated in NRCP 7(a))
“an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”

A “redundant matter” is that which “consists of allegations that constitute a needless repetition
of other averments.” SC Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure §
1382 (3d. ed.). Plaintiffs have not identified any redundant matters John Doe’s Answer or filings.

A matter which is “immaterial” is “that which has no essential or important relationship to the
claim for relief or the defenses being pleaded.” Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th
Cir.1993), reversed on other grounds, 510 U.S. 517 (1994). Plaintiffs have identified nothing in John
Doe’s Answer or filings that are immaterial to the claims and defenses in this matter.

An “‘[i]mpertinent’ matter consists of statements that do not pertain, and are not necessary to
the issues in question.” Id. (citing 5A Charles Alan Wright & Arthur R. Miller § 1382, at 711).
Plaintiffs have identified nothing impertinent in John Doe’s Answer or filings.

A ‘scandalous” matter “improperly casts a derogatory light on someone, most typically on a
party to the action.” SC Charles Alan Wright & Arthur R. Miller § 1382. There is nothing “scandalous”
in John Doe’s Answer or any of his filings with this Court that Plaintiffs point to in their Motion.
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3. Plaintiffs Have Failed to Articulate Prejudice Sufficient to Warrant the
Disfavored Remedy of Striking Pleadings and Filings.

“A Rule 12(f) motion to strike is an extreme and drastic remedy—it is heavily disfavored.”
Novva Ausrustung Grp., Inc. v. Kajioka, No. 217CV01293RFBVCF, 2017 WL 2990850, at *2 (D.
Nev. July 13, 2017); see also id. at n.2 (“Rule 12(f) motions to strike ... are not favored, often being
considered purely cosmetic or ‘time wasters’ ... [and] they should be denied unless the challenged
allegations have no possible relation or logical connection to the subject matter of the controversy.”)
(quoting 5A Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice and
Procedure § 1382 (3d ed.)).

“Given their disfavored status, courts often require a showing of prejudice by the moving party
before granting the requested relief.” Roadhouse v. Las Vegas Metro. Police Dep’t, 290 F.R.D. 535,
543 (D. Nev. 2013) (quotation omitted). Plaintiffs have failed to demonstrate prejudice sufficient to
warrant the extreme remedy of striking John Doe’s Answer and the motions and papers he has filed in
this matter.

The Plaintiffs allege they will suffer “substantial consequences#” if John Doe is permitted to
continue as an anonymous defendant. The first “consequence” Plaintiffs allege is that John Doe’s
declaration in support of his May 9, 2023 Motion for Summary Judgment is “improper” and “cannot
be challenged or rebutted, even without the benefit of discovery®” because of John Doe’s current
anonymity. And yet, several of John Doe’s statements in his declaration are supported by Plaintiffs’
initial disclosures. Specifically, at the time Plaintiff Schieve filed suit, she already had information
that the “motive behind the investigation was political,” and that the Investigator Defendants were
hired by a single client “to investigate an allegation” that the investigation ultimately determined was
unfounded. [Compare John Doe Decl., 11 5-6, 8-9 and Exhibit A to John Doe’s June 14, 2023 Reply
in Support of Motion for Protective Order at P000004-000005.]

Plaintiffs also ask the Court to consider the possible emergence of a “‘John Doe 2°” during the

litigation who “turned out to be the true party” that hired the Investigator Defendants and the

4 [Mot., p. 4:26]
5[Id., pp. 4:27-5:1]
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procedural difficulties that would stem from such an eventuality. [Mot., p. 2:12-16.] This alleged
prejudice, however, is sheerly speculative — and thus not truly “prejudice” that would warrant the
extreme remedy of striking John Doe’s filings from the record.

Once again, Plaintiffs’ own disclosures belie the potential of a “John Doe 2” emerging from
the woodwork. As set forth in the Sparks Police Department Report regarding the GPS device
discovered on Schieve’s vehicle, Defendant David McNeely clearly indicated to the investigating
detectives that he was working for one client [Seg, e.g., Exhibit A to John Doe’s June 14, 2023 Reply
in Support of Motion for Protective Order at P000004 (“He advised he was not able to provide the
name of the client ..); see also id. (“He said his investigation completely unfounded the allegation
and this was told to the client.”) (emphases added).] Plaintiffs’ speculations about a phantom “John
Doe 2” are therefore unfounded—and contradicted by their own evidence.

I1l.  CONCLUSION

For all these reasons, Plaintiffs have not demonstrated that—as a matter of procedure or a
matter of prejudice—this Court should take the extreme and disfavored step of striking John Doe’s
Answer and/or the motions and papers he has filed with this Court. The Court should therefore deny
Plaintiffs’ Motion to Strike. Alternatively, the Court should defer ruling on this Motion until the
Nevada Supreme Court has reached a decision in the writ proceedings.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the Social

Security Number of any person.

DATED: June 21, 2023. ARMSTRONG TEASDALE LLP

By: /s/Alina M. Shell
ALINA M. SHELL
Nevada Bar No. 11711
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdale LLP
and that on June 21, 2023, I electronically filed the foregoing with the Clerk of the Court by using

the e-flex filing system which served all parties of record electronically.

{s/ Allie Villarreal
An Employee of Armstrong Teasdale LLP
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Transaction # 9757431

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual,

Plaintiffs,

V.

DAVID MCNEELY, an individual, 5

ALPHA INDUSTRIES, LLC, a Nevada

limited-liability company, and DOES 1

through X and ROES 1 through X, inclusive,

Defendants.

Case No.: CV22-02015
Dept. No.: 15
PLAINTIFFS’ REPLY IN SUPPORT OF

MOTION TO STRIKE FILINGS BY
JOHN DOE

REPLY MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

John Doe still has not identified any authority from any jurisdiction permitting a party to

litigate without disclosing their identity to the opposing party and to the Court. Judicial support is

absent for good reason: fully anonymous litigation allows for advisory opinions on hypothetical

matters of law. John Doe asks not just that his name be shielded from the public, but that Plaintiffs

never get to know his name and cannot depose him or challenge his sworn statements through

cross-examination. Instead of supporting this procedural approach with case law, rule, or statute,

John Doe now asks the Court to defer decision on Plaintiffs’ Motion to Strike until the Nevada
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Supreme Court rules upon Defendants’ and John Doe’s pending writ petition. While this approach
is somewhat reasonable as the issue is indeed pending before the Supreme Court, John Doe’s
argument all but confirms that the Motion to Strike should be granted. John Doe has filed a
responsive pleading, a motion for summary judgment, and many other documents without waiting
for this Court or the Supreme Court to determine his party status. In fact, John Doe has now
procedurally maneuvered to a place where he is asking this Court to rule upon his Motion for
Protective Order while simultaneously asking the Nevada Supreme Court to rule upon his pending
writ petition. Opp’n 1.

John Doe again inverts procedure by invoking NRCP 10(d) and asserting that in the event
the Supreme Court denies writ relief, John Doe’s true name can be substituted into the case and
into all filings. This alone would cause significant prejudice to Plaintiffs who filed one set of
documents in response to “John Doe” and certainly could and would have filed more-tailored
documents in response to a specific party. Yet John Doe claims that there is no prejudice from his
procedural machinations despite the clear weight of judicial authority reaching the opposite
conclusion. Doe No. I v. Wynn Resorts Ltd., No. 2:19-CV-01904-GMN-VCF, 2022 WL 3214651,
at *9 (D. Nev. Aug. 9, 2022) (“Steve Wynn is not a defendant here, but the named corporate
defendants in this case will be prejudiced if discovery opens, and they are unable reveal the
identities of the plaintiffs to their witnesses or Steve Wynn.”). This Court should strike every filing
by John Doe,' including the Motion for Protective Order because John Doe is not simply an
anonymous defendant, for present purposes he is an entirely fictional defendant.

IL. ARGUMENT

A. The Court Has The Authority To Strike.

John Doe’s description of NRCP 12(f) is well-taken as the Rule only references pleadings.
Yet it was for this very reason that Plaintiffs also cited the inherent authority of the court, in

combination with NRCP 12(f), as the foundation for this Motion to Strike. This Court specifically

!'For clarity, Plaintiffs are not asking for the entry of a default against John Doe. They simply are
asking for the opportunity to litigate against a real party.
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has the “inherent equitable power to enter defaults and dismiss actions for abusive litigation
practices,” Blanco v. Blanco, 129 Nev. 723, 729, 311 P.3d 1170, 1174 (2013), and the well-
recognized power to control its own docket. Maheu v. Eighth Jud. Dist. Ct. In & For Clark Cnty.,
Dep't No. 6, 89 Nev. 214, 217, 510 P.2d 627, 629 (1973). Thus, John Doe’s attempt to limit this
Court’s ability to strike his unauthorized filings by narrowly construing NRCP 12(f) is
unpersuasive.

B. Potential Substitution of Parties Does Not Provide a Cure.

John Doe cites to NRCP 10(d) as providing a mechanism for substituting in parties once
their true identity has been discovered. This Rule permits a case to proceed with an unknown
defendant for basically only one purpose, to avoid a statute of limitations defense. See Bender v.
Clark Equip. Co., 111 Nev. 844, 846, 897 P.2d 208, 209 (1995). It does not permit a party to
litigate as a fictitious defendant and it does not permit a plaintiff to seek, inter alia, summary
judgment against a fictitious defendant. Permitting substitution rather than striking the filings
would allow a party to litigate as an anonymous party and potentially obtain dispositive rulings
before having to disclose their identity. This would not improve the fairness or accuracy of judicial
rulings and it would prevent Plaintiffs from fully and directly responding to the real party in
interest.

C. The Supreme Court Proceedings Warrant Striking John Doe’s Premature

Filings.

John Doe argues that “the Nevada Supreme Court is considering John Doe’s argument that
information pertaining to his identity is privileged under the First Amendment” and that the
Supreme Court is “considering . . . John Doe’s supplement” to the McNeely Defendants’ writ
petition. Opp’n 1, 3. The procedural posture created by John Doe is simply absurd, but if nothing
else, there is no reason for this Court to permit a fictional party to file multiple documents and
even seek dispositive relief before the Supreme Court has issued a ruling on the propriety of
anonymity. Striking the filings does not prejudice the real defendant who can answer in his own
name and proceed properly through litigation. Nor does it create error as the filings were improper

1
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in the first place. The only error would be permitting John Doe to waste judicial resources in a
desperate attempt to avoid disclosing his identity and taking responsibility for his actions.

D. John Doe Has Not Reviewed His Own List of Authority.

John Doe presents eight cases as showing “a substantial body of case law in which courts
have permitted litigants to proceed anonymously.” Opp’n 5. Not one supports John Doe’s position.
At the risk of extreme repetition, there is a critical difference between proceeding anonymously
for the purpose of being shielded from the public and proceeding as a fictional party. John Doe
does not cite any authority where the party’s identity was hidden from the court and the other
parties. See, e.g., Doe No. I v. Balaam, 494 F. Supp. 2d 1173 (D. Nev. 2007) (the Doe Plaintiffs
disclosed their true identities to the Court and to opposing parties “under seal of the Court and by
court order,” ECF No. 14); Doe v. Mozer, No. 2:16-CV-00210-KJD-VCF, 2016 WL 3536857, *1
(D. Nev. June 27, 2016) (“The Defendant knows the true identity of the Plaintiff, as shown by
Defendant’s subsequent filings using Plaintiff’s name, and a pseudonym will not affect
Defendant’s procedural or discovery efforts.”) (emphasis added).

Further, the comparison between the unusual circumstances when a party is permitted to
remain anonymous and the present case is striking. Cf. Doe v. Nevada, No. 2:03-CV-01500-LRH-
RJJ, 2008 WL 1924039 (D. Nev. Apr. 30, 2008) (protecting privacy of preschooler); Doe v. Bryan,
102 Nev. 523, 728 P.2d 443 (1986) (involving challenge to criminal sodomy statute). Here, John
Doe has not even cited to a case in Nevada where a party sought to remain anonymous to protect
“political speech” let alone the conduct that John Doe actually did, which was hiring a private
investigator.

E. The Prejudice to Plaintiffs is Continuous and Grounded in Law.

“Where a party does not allege a risk of retaliatory harm (e.g., party asserts privacy in
sensitive and highly personal matters), courts engage in a condensed analysis weighing: (1) the
party’s interest in anonymity, including the severity of any likely harm; (2) any prejudice to the
opposing party; and (3) the public’s interest.” Doe No. 1 v. Wynn Resorts Ltd., No. 2:19-CV-
01904-GMN-VCEF, 2022 WL 3214651, at *4 (D. Nev. Aug. 9, 2022). The judicial authority is

clear that concealing a party’s identity from the opposing party results in significant prejudice. /d.
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(“Plaintiffs’ request to conceal their identities from Steve Wynn, the named perpetrator, and other
non-parties, will greatly prejudice the defendants once discovery opens.”); Does I thru XXIII v.
Advanced Textile Corp., 214 F.3d 1058, 1072 (9th Cir. 2000) (“We recognize that at some later
point in the proceedings it may be necessary to reveal plaintiffs' identities to defendants so that
defendants may refute individualized accusations of FLSA violations.”). When anonymity is
granted, it is usually because the identity of the party is known to the other party. Doe v. Mozer,
No. 2:16-CV-00210-KJD-VCF, 2016 WL 3536857, at *1 (D. Nev. June 27, 2016) (“The
Defendant knows the true identity of the Plaintiff, as shown by Defendant’s subsequent filings
using Plaintiff's name, and a pseudonym will not affect Defendant's procedural or discovery
efforts.”).

John Doe’s arguments to the contrary demonstrate the ridiculousness of the position that
he has placed Plaintiffs and the Court in. In response to Plaintiffs’ arguments that there is not even
certainty about whether John Doe hired the McNeely Defendants, John Doe responds that
“Defendant David McNeely clearly indicated to the investigating detectives that he was working for
one client” and so there could not be a second John Doe. Opp’n 8. Yet the McNeely Defendants have
not testified that this John Doe was their client, nor could they as there is no way for them to take that
evidentiary position with respect to a fictional party. There simply is no way to test, verify, or challenge
any of the statements made by John Doe or, for that matter, the McNeely Defendants, and therefore
Plaintiffs should not be forced to litigate until this issue is resolved. The proper remedy is to strike
John Doe’s improper filings.

V. CONCLUSION

For all of the foregoing reasons, this Court should strike the filings by John Doe.
1
/1
"

/1
"
/"
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
DATED: June 7, 2023
McDONALD CARANO LLP

By: __ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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