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COPY DISTRICT COURT

CLARK COUNTY NEVADA

STATE OF NEVADA

Plaintiff

vs Case No C159915

Dept XIV
JOHN JOSEPH SEKA

Defendant

VOLUME I

REPORTER'S TRANSCRIPT
OF

JURY TRIAL

BEFORE THE HONORABLE DONALD M MOSLEY

DISTRICT JUDGE

Taken on Friday February 16 2001

At 1050 am
APPE AP-XXCVS

For the State EDWARD KANE ESQ
TIM FATTIG ESQ
Deputy District Attorneys

For the DefEndant KIRK T KENNEDY ESQ
PETER S CHRISTIANSEN ESQ

25
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Repo2 ted by Maureen Scho ta CCR No 496 RPR
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Direct Examination Continued by Mr Fattig 24

Cross-Examination by Mr Christiansen 59

13 T

REY or
STATE'S bESCRIPTION MARKED AXMITTED

26 Evidence Sag 37

33 Diagram 25

34 Blow-iip of Partial Report 38 39

35 Blow-up of Partial Report 39 39

DFLFEDMANT'S

C Instant Recall Sheet 10

25

APP0701



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LAS VEGAS NEVADA FRIDAY FEBRUARY 16 2001 1050 AM

THE COURT The continuation of

C159915 State of Nevada versus John Joseph Seka Th

record will refl ct th prfsence of the defendant We

have Mr Christiansen and Mr Kennedy as Defense counsel

Mr Kane and Mr Fattig present for the State

Ms Clerk would you call the roll of the

THE CLERK Paul Kanala

JUROR KANALA Here

THE CLERK June Craig

JUROR CRAIG Here

THE CLERK Antonizia Clark

JUROR CLARK Here

THE CLERK Jamila Pierson

JUROR PIERSON He27e

THE CLERK Timothy Thomas

JUROR THOMAS Here

THE CLERK Laira Williams

JUROR WILLIAMS Here

THE CLERK Daniel Brown

JUROR BROWN Here

THE CLERK Shari Custard
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JUROR CUSTARD Here

THE CLERK Trudy Reevi s

JUROR REEVES Here

THE CLERK Scott Saunders

JUROR SAUNDERS Here

THE CLERK Monta Hafen

JUROR HAFEN Here

THE CLERK Sarbara Kwiatkoski

JUROR KWIATKOSKII Here

THE CLERK Michelle Pro

ALTERNATE JUROR PRO Here

THE CLERK RriC ZuCk

ALTERNATE JUROR ZUCK Here

THE CLERK Your Honor the panel the

present

THE COURT Thank you very much Good

morning ladies and gentlemen I appreciate you

accommodating my schedule yesterday Unfortunately plans

don't always work out just as we plan

Let's complete the examination of

Mr Ruffino Would you swew this gentleman for the day

please
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Whereupon

DAVID RUFFINO

was called as a witness by the State and having been

first duly sworn was examined and testified as follows

PIAECT EXAMIN4TI

BY MR KANE

Q Mr Ruffino on Wednesday we talked about a

number of items that you booked into evidence during your

processiiig of the scene at 1929 Western Avenue on November

the 17th 1998

I want to talk to you now about one of the

iterns that you impounded that you did not briag to court

Do you recall that you and I discussed one specific item

and I requested that you not bring it to court with you

A Yes

Q And what was that sir

A That was glass with apparent blood-like

substance on it

Q And do you concur that it was better not to

bring that to court

A Yes I do

Q Why

A First of all it's a biohazard Second of

25
1

all because glass is sharp just for the safety of the
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jury it would just be better not to have that around

Now going back to the procedure that you

use whLn you impound evidence what is a P number

A Okay A 11P11 number is something we're given

to identify ourselves when we're hired on the Police

Department Every individual hired on police officers

civilian is given a P number and P stands for personnel

And that's a personnel number we are giving when we are

hired on and we keep that ziumber iintil we retire

What is your P number

A My P number is 1502

Q So it you impouT-td ten items at evidence at a

scerie is your P number part of what you use to identify

those

A Yes

Q And how would the sequencing work

A The sequencing would Start with the first

package and it would be for example 1502-1 The second

package would be 1502-2 and so on

Q Is the package that I was discussing with

you a minute ago containing the glass was that 1502-4

from 1929 Western Averue

A Yes it was

Q S a that even though that's not here because

we don't want anyone cutting themselves oT1 it if somebody

APP0705
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were to come in here and say I tested David Ruffino's

package 1502-4 they would be talking about those glass

fragments with blood co rrect

A That's correc t That's the only No 4

package I have impounded

Q As a final matter I want to go over latent

fingerprints with you Was part of your processing of

1929 Western Aveniie an attempt to secure and recover

latent fingerprints

A Yes

Q Would you explain to the ladies and

gentlemen of the jury first what a latent fingerprint

is

A Okay A latent fingerprint is a fingerprint

that is unseen In other words if I touch this

countertop and I take my hand off chances are I've left

latent prints there You cannot see those I can't see

those

However if I were to process this

particular counter that I just touched it's possible that

I would be able to bring up my fingerprints Those are

called latent prints or unseen until I develop it with

for example black fingerprint powder

If we do chemical processing then we use

other methods and usually you will not see those prints

APP0706
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but upon processing a particular item whether it's with

chernicals or latent fingerprint powder it will make them

appear visible

Q Now how do you recover those latents so

that somebody can later look at them and compare them to

someone's known fingerprints

A Right General procedure is if it happens

to be processed up with black fingerprint powder on a

smooth hard surface we'll put our tape over that

particular item latent fingerprint tape and press it on

the surface photograph its location lift the tape up and

put it on a white latent print card

It's at that time we document exactly where

we locate it put our initials and P numbir on it and sign

it Azid then at the end of the day when we return to our

office we put that in our latent print repository which

is inside our evidence vault until such time a latent

print examiner were to retrieve that from the locked

vai ilt and then take it into his custody

Q Now we've seen with other items of evidence

that if thelre examined by someone they're resealed and

then returned to the evidence vault and you bring them

into court is that correct

A That's correct

Q Does it work differently with fingerprints

APP0707
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A Yes it does Once the latent prints are

taken into C-ustody by the latent print section of the Las

Vegas Metropolitan Police Department they are responsible

for them They keep them under lock and key and they are

the ones that review them look at them compare them and

then ultimately bi7ing it into court unless an exception

were to occur that I were to go and sign it out and take

responsibility for it But there's always a record of who

has the fingerprints at that time

Q 14ow in this case did you recoveT latent

fingei prints from one or more locations within 1929

Western Avenue

A Yes I did

Q And did you book them in the way you've been

talking about that is mounting them on a card and

writijag on the card the specific location where you found

them

A Yes

Q So that if a fingerprint examiner did

examine them the normal procedure would be he would keep

those cards and he would be the one to bring them izito

court here and testify about them

A Yes sir that is correct

MR KANE Nothing further Youi Honor

Tende c the witness
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THE COURT Cross-Examination

MR KENNEDY Thank you May I

app2oach the witness Your Hono2

THE COURT You may

CROSS-EXAMINATION

BY MR KENNEDY

Q Mr Ruffino I'm showing you what's

previously been admitted as Defendant's C It's an

Instant Recall Sheet Have you ever seen one of those

before

A No I have not

Q Are you aware that a record is made of every

time an officer or analyst comes to a crime scene when

they call into dispatch

A Yes

Q I would ask you it you could look down Do

you see a column there that say time on the left

A Uh-huh

Q Is that yes

A Yes

Q And if you look down to where it says 11

colon 33 Do you see that

A Yes

Q And it says LVC1502 and there's initialS AR

APP0709
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A yes

Q Is that your code 1502

A Yes

Q Is that when you arrived at the scene you

called dispatch and told them you were the-t e

A Yes

Q

11

Just below that it says at 1159 there's an

LVCS2 and then ER which we've been previously told is

en route Do you recognize that LVCS2 who that stands

for Is that another crime scene

A Yes That's actually Allen Cabrales which

he actually was my supervisor at the time he arrived at

that Lime

Q So he did arrivE

A Yes

Q And just looking at that same area if you

go down the very next reference to an officer is 1208

LV2C34 and then CL which we've been told means clear

When you arrived at the scene at 1133 how many Metro

officers wete there

A There was two Metro police-officers

Q Do you know their names

A Offhand no

25
1 Q But two uniformed office2 s
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A Two uniformed officers that's correct

Q And at least according to this exhibit at

1208 whoever LV2C34 looks like that officer cleared is

that correct

A I'm not familiar with this sheet but it

appears to be yes

Q And there's another one just below that at

1209 LV2C12 also looks like that person clears as well

A Yes That's what it appears to be

Q And your supervisor Mr Cabrales if you go

down furLher looks like he arrives at 1209 as well is

that correct

A That's correct

Q Now when you got to the scene at 1133 that

morning there are two officers there and yourself but

those are the only individuals there from Metro is that

correct

A That's correct

Q Now you testified yesterday that shortly

after you got there that I guess I want to find that

oit You sdid you got there you saw the glass with the

blood on it and you thought This is not a malicious

destruction of pcoperty case this looks like a murder

scene You testified to that the day before yesterday

25
1

A Yes yes And describing all the bullets
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and the holes and everything that's correct

Q And when you arrived at the scene who took

you to the area of 1929 Did one Qf the officers escort

you over there

A Yes they did one of the officers

So shortly after you got there just

visually did you immediately think Hey this could be a

murder scene given your years of experience

A Given my years of experience you always

thoroughly look through scenes and everything else Of

course I went inside I looked around I started seeing

bullets and everything else So it wasn't until that Lime

that I said this appears to be a murder scene

I realize this is over two years ago but

can you recall how long it took you to realize that hey

maybe this is a murder scene and not a destruction of

property-type incident

Was it a matter of juSt a few minutes

A No It was probably five or ten minutes in

talking to the officer findiiig out information f om the

officer going in looking around You know as we often

do we don't rush to anything You don't need to make

split-second decisions because it's not a matter of life

and death

25
1

But I would say fivE ten fifteen minutes
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or so and it was at that point when I contacted my

si ipervisor Allen Cabrales and I said that this appears

to be a murder scene And it was at that time he called

I believe it was SergeanL Hefner from homicide and that's

how the whole incident got started

Q Did you tell the two uniformed officers

there that this looks like a murder scenen rather than a

destruction of property case

A I believe at some point I did I don't

recall exactly but T believe I did

Q Would it have been after you had this belief

that it was a murder scene sometime after 10 15 minutes

A Yes it would have

Q Do you distinctly remember telling them

Hey I think this is a murder scene or something along

those lines

A I don't remember exact verbiage this is two

years ago I don't remember exactly what I told them I

thought that hilt we dozlt always express when we think

Do you have an understandizg as to whether

or aot you told them that you thought it was a murder

scene before they left at 1208 and 1209

A Probably in talking with my supervisor and

by the time he talked to the serqeant and by the time

they were exi route and everything else I might not have
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Otherwise I believe they would have stayed there So I

might not have told them at that particular point in time

Q That15 important though If you thought it

was a miirder scene you wouldn't want to he left alone on

a murder site is that fair to say

A Well yeah that's fair to say But I was

still obreiving the scene and looking at it and in

communication with my office

Q Is there a policy with Metro that yoti should

not be left aldne at a murder scene that there shculd be

some sort of back-1 1p there whether it's an officer

A Oh yes def initely When you walk in and

there's a body laying there certainly We have officers

that staTid at post at the front Only people related to

the scene such as homicide and ourselves they let us in

and there is a strict regiment policy in place to take

care of that

Howeve27 this call was malicious dest2uction

of private property arid slash suspicious circumstances

So that type of policy doesn't go into place until at some

point we determine this is a murder scene and have people

en route regarding that

Q According to this incident recall your

supervisor arrivd around 1209 about the same time the

two officers left Do you have a 2ecollection of him
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arriving at the scene

A Of my supervisor yes

Q And did you talk with Mr Cabrales about

what you had discovered there

A Yes

Q Did he stay there with you in that area

A YeS He stayed in that area and I don't

remember if he had further conversation with homicide at

that time by telephone but he stayed Once he got there

he stayed

So at least for some period of time you and

Mr Cabrales were there alone is that fair to say

A Yes

Do you remember when the next Metro officer

or detective or other Metro personnel arrived

A I think I have it stated in my report I

don't remember the exact minute If you want me to

refresh my memory by looking at my report I can do that

Q If that would help you yes

A Okay I have it listed in my report as

homicide detectives were contacted and they arrived a

short time later So with Allen Cabrales arriving 1209

or thereabouts I would say probably within a half ho1ir

approximately the homicide detective arrived after that

25
1

Did you go in the back of 1929 at all to
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I take a visual of what was behind there while you were

2 thEre

3 A When you say in the back do you mean behind

4 the east side of the building

5 Q Yes

6 A Outside

7 Q Yes

8 A yes

9 Q Did you do that with Mr Cabrales or did

10 you do it on ydu27 own

11 A I think as far as the outside it was done at

12 some point later because the interior rear door was

13 locked and we were coricerned abovt keeping an eye on that

14 particulai scene So I think we did that at a later time

15 when Randy McPhail came and then we did more of a

16 thorough search of the outside rear of the premises

17 Q Okay And when you're on a site you don't

18 wear a iiniform do you

19 A No

20 Q You're in a suit or regular shirt

21 A Basically sports shi27't and slacks and ID

22 badge And we carry weapons so I had my weapozi on

23 Q Do you have a Metro badge that affixes to

24 you

25
1

A Nd We have what they call an ID cai d and

APP0716



F7

18

I

2

3

4

5

6

7

8

9

10

11

12

13

14

1-5

16

17

18

19

20

21

22

23

24

You either can clip it on or wear it around your zeck

Q The scene itself outside 1929 was there any

evidence of blood or blood droplets outside the entrance

of 1929

A Yes there was

Q Was there any pattern from those droplets to

inside the building in other words a trail of droplets

leading into the building

A I wouldn't say there was a trail of

droplets but theTe was a couple of droplets outside I

don't think I determined direction or anything at that

particular time but there was a couple droplets Out on

the sidewalk The majority of the apparent blood was at

that Point of entry and of course inside on the floor

Q There was no blood leading to the back of

building where the door was secured is that correct

A Not that I saw

Q And you looked over the whole area

A Yes

MR KENNEDY Pass the witness Your

Honor

THE COURT Anything farther counsel

MR KANE No redirect Thank you

Your Hon6r

25
1

THE COURT Thank you sir Next
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witness please

MR FATTIG David Welch

Wherei 1pon

DAVID WELCH

was called as a witness by the State and having heen

first duly sworn was examined and testified as follows

DIRECT EXAMINATI

BY MR FATTIG

Q Sir could you please state your name and

spell your last name for the record

A My riame iS David Welch W-e-l-c-h

Q Sir what is your occupatioii

A I am employed as a criminalist or a forensic

chemist with the Las Vegas Metropolitan Police Department

Q Fcr how long

A Approximately 23 years

Q And what are the general duties and

responsibilities of your job

A Generally a criminalist or forensic chemist

with the department analyzes a variety of different pieces

of evidence or physical evidence associated with crimes

crime scenes or things related to that

25
1

Q Have you had any special training andor
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education in order to get that job

A Yes I have I received my Bachelor of

Science Degree from the University of Nevada Las Vegas

where I majored in bioloqy I then attended graduate

school at Northeastern University in 8oston

Massachusettes where I receired a Master of Science

Degree in Forensic Chemistry

Over the course of the last 23 years I've

attended numerous traiaing classes and courses in forensic

science I've-also attended numerous symposiums and

meetings related to forensic science

Most recently I've been working in the DNA

section of the laboratory And over the three to four

years I've taken several specific classes related to the

analysis of DNA evidence One of those was a very intense

two-week course at the FBI academy

As I mentioned I have 23 years working

experience working in the laboratory as a practicing

forensic scieEtist I am also certified by the board

American Board of Criminalistics as a Generalist in

Forensic Science And I'm also certified as a Specialist

in Molecular Biology

over the course of my ca27eer I ve testified

in courts in the State of Nevada over 500 times and the

District Courts over 150 times And specifically with
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regards to DNA analysis probably about a dozen times

Q And when you've testified with regards to

DNA analysis have you been recognized as an expert in

that

A Yes I have

Q For approximately a dozen times

A Yes

MR FATTIG You2 Honor at this time

the State would tender Mr Welch as an expert in the field

of DNA analysi5

Honor

MR CHRISTIANSEN May I question Your

THE COURT Voir Dire You may

1TOIR DIRIF EXAMINATT

BY MR CHRISTIANSEN

Q Good mornirig Mr Welch

A Good morning

Q Mr Welch you just told the jury you've

testified 500 times as an expert correct

A In various courts yes

Q You haven't testified anywhere nea-t 500

times about DNA right

A I think I mentioned that I testified 12

times on DNA
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Q Twelve times on DNA in the last three years

that you've been working on DNA

A The last actually I've been working on

DNA about four to five years

Q Xn the four to five years you've been

working on DNA you've attended four classes that the

department paid tor for you to go to

A I think there's several classes there

listed I would say there's aren't there seven

MR CHRISTIANSEN May I approach

Judge I have his CV I can't tell which are DNA classes

or Tiot

THE COURT You may

THE WITNESS This is Perkin Elmer

Advanced FTR Forensic Statistic Capillary

Electrophoresis Basic Principles PMDQ Alphai seven

classes

Q Seven classes in the last four to five

years correct

A Yes

Q And just so we're clear these are classes

that you sign up for the department pays for and you go

and attend and then you put them on your CV as

qualifications for you to testify as an experE

A I attend the classes to learn something
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about DNA analysis and what I do for a living

Q Okay What type of DNA analysis did you

perform in this case the specific tests that you did

MR FATTIG Your Honor I'm going to

object at this point He seems to be getting into

cross-examination

MR CHRISTIANSEN It is act Judge

The testing done in this case is not the newest testing

I'd like to know how many times he testified as an expert

using this spedific type of test that heTS going to offer

expert testimony today

THE COURT Ask that question

Q By Mr Christiansen How many times using

the type of testing you did in this case back in 198 and

199 have you testified as an expert

A I really can't tell you for sure I would

guess that of the 12 times perhaps three or four times

was on this older technology

Q The older technology you testified three or

four times as an expert in the courts in Nevada

A Yes

Q And you're a tech at the lab a crime

analyst

A ForeLsic chemist

25
1

Q And you're supervised by Birch Henry He's

APP0722



24

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

is

19

20

21

22

23

24

25

the actual supervisor of your lab correct

A He's the forensic lab manager

MR CHRISTIANSEN Judge I object to

his offering expert testimony three times I don't think

qualifies as axi expert But 111 submit it On that

MR FATTIG Your Honor any objection

would go to the weight and not for admissibility

THE COURT Well are you asking to

have this man qualified as an expert

MR FATTTG Yes

THE COURT I think it's appropriate

I'm going to consider Mr Welch an expert in his choseTi

field of analyzing DNA Proceed please

MR FATTIG Thank you

DIRECT EXAMINATION CONTIbMI

BY MR FATTIG

Q Sir Could you please tell the jury what DNA

is and explain how it might be elevant to solving a

crime

Okay It I could could I use the

MR FATTIG Your Honor may he stand

up and use the diagram

THE WITNESS I thirik it helps with a

little explanation

RA'A 7 Tr T AT T7f-l NAT Al A
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THE COURT Do you need a marker

MR FATTIGt And just for the record I

believe the diagram has been premarked as State's Proposed

No 33 for purposes of identification at this point

THE COURT All right

THE WITNESS What I'll try to do very

briefly is tell you a little something about DNA tell you

little something about how to interpret

MR CHRISTIANSEN Judge I'm going to

cbject to a narrative It there's a question posed he

can answer it

THE COURT What is the question here

MR FATTIG The question was if he

could explain to the jury what DNA is and how it might be

relevant to solving a crime

THE COURT I'm going to allow that

THE WITNESS I believe that's what I

am trying to do A-nd to continue with what I was going to

say so you know a little something about what DNA is

there are charts we'll be looking at I want you to be

able to understand what the results of the DNA typing of

the charts mean and also what the statistics mean the

numbers mean And I'll try to do that in a very brief

period of time

First of all when we talk about DNA it's a
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compouzd that's found in trillioris of cells in the human

body Maiy of the cells in the humaTI body have a shape

that sort of looks like this and there's a center portion

f the cells

Some of these cells are found in blood

They are not the red blood cells but they're the white

blood cells There are cells that we'll be talkinq about

that are called buckle cells And buckle cells are cells

that are just scraped from the inside of yoiir cheek So

when we refer to buckle cells that's what we're talking

about

Blood Stain cards contain these type of

cells where we are able to get DNA from a pei7sonls blood

Other types of cells in the body that contain DNA that we

won't be talking about are sperm cells and there's a

variety of other different types of cells

The DNA that we're talking about is actually

in the center portion of these cells if we blow up that

center portion of each one of these trillioiis of cells in

yovr body what you would see is that within these cells

there are 23 pairs They sort of look like ai H like

this 23 pairs of things that we call chromosomes

And the DNA that we're talking about within

the nucleus of the cells are actually packaged into those

23 pairs of chromosomes
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MR FATTIG For the record he's

drawing on the second piece of paper at this point

THE COURT That will be finE

THE WITNESS What I'm going to do is

hlow up one of those pairs of chromosomes for you and

when we look at this blown-up chromosome what we find oat

is the DNA that we're talking about is actually packaged

within the pairs of these chromosomes The DNA is

stranded double-stranded and is packaged in these

chromosomes like so

ETery so often it sort of goes in a

semi-sLraight line and then all of a sudden it Lends to

ball up a lot it goes down a little bit further and

then it tends to ball up goes down a little bit further

and tends to ball up

The same thing with this chromosome here

Remember these are pairs of chromosomes The reason

they're pairs of chromosomes is because you get one you

inherit one of these chromosome halves from your mother

and on half from your father So you are a genetic

make-up ot both your mom and your dad and you receive

half of your genetic information from your mother and

half from your father

Where these DNA tends to sort of ball up we

call those things those areas of the chromosomes genes

i
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And in these 23 pairs of ONA there are approximately a

huiidred-thousand genes

Now what we do in DNA it's called DNA

typing What we're actually doing is we're looking at

specific areas of DNA at different chromosomes on

differwit chromosomes And what welje doing is we're

looking for a variation in the DNA that can distinguish

one person from another person

Just as an example it doesn't have anything

to do with DNA-typiiig but we all know when we talk about

blood typing we're probably all familiar with our A-B-0

blood type We know that we're either A B A-B or 0

We're also familiar with a factor called the RH factor

We also probably know whether we're positive or negative

Again this is just the way of typing blood

to distinguish one person from another person and

identifies you and your particular blood type

In DNA typing that's what we're trying to

do but instead of typing antigens and antibodies which is

what is doiie in the A-B-0 system we're looking at

specific sites specific areas of certain chromosomes

where we're looking at that area and locking at the types

of DNA that is present there and trying to distinguish

one person from another person

So the currLnnt terminology that we're using
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today if I refer to something as a point of examinatioa

this iz the site on a chromo5ome that we're going to

examin If I identify that as D7S8 what the D7 means to

me and other people that analyze DNA is it's Chromosome

No 7 and I'm looking at Site No 8 So it's just the

location on the chromosome

Another example would be DIS80 What does

that mean It means that if I'm talking to other people

that do the same kind of work I do it tells them this is

the area I am 1ooking at and examining D1 Chromosome

No 1 Site No 80

We referred or I referred to some of the

technology that we'll be talking today as older

technolOgies In the older technology sometimes we

didn't use this termiriology we just used letter

designations instead It is a little bit more confusing

and that's why we switched over to this

But when I talk about something called DQA1

two people that work with DNA and analyze it we know that

this is a site on Chromosome No 6 So agairi everi

though it's a letter designation aad it's not as clear as

this keep in mind that it's a site on a chromosome that

we're just looking for variations amongst people

LDLR again just an older terminology for a

site that we're looking at on Chromosome No 19

I
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MR FATTIG For the 27ecord he's going

to start drawing on the third piece of paper

THE COURT Very good

THE WITNESS Now if we look at the

DNA in a little bit more detail what we find out is that

DNA is composed of only four compounds I'm just going to

write the letter designations One is called Adenine

one is called Guanine one is called Thymine and one is

called Cytosine

DNA is composed of these four compounds and

they are foutid in pairs So an A always matches up with a

T a G with a C a T with an A and a C with a G And we

would call one of these maLchings one base paiii7

In humans the length of Lhis series of

compounds is three billion base pairs long because we'rem

very complicated things The same DNA is found in the

bacteria the same four substances but it's only 40 base

pairs long So the length of DNA that we're looking at in

one set of chromosomes is three billion of these base

pairs long

I put this up here to explain when we do DNA

typing there's two types of DNA typing that we do One

is we are looking for what's called a sequence variation

In other words at D7S8 ChroMOSOMe No 7 Site No 8 I'm

looking for a variation amongst people that is a sequence
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variation

And what I mean by that is at that site

Chromosome 7 Site 8 if I examine that site what I find

otit and this isn't exact this is just a representation

so you understand what's going on I am looking for a

sequence variation So let's just say one sequence would

be A-G-T-C-A-G-T-C

it's a variation in a sequence of these

letters At that same site I may observe another

sequence wid that sequence may be A-A-G-G-T-T-T-T

The point I'm trying to make is can you see

that there's a ditference between the sequence here

There may he another sequence that may be G-G-G-G-G-G-G-T

The point is it's a ditference in the sequence We

observe that and for typing pvrposes what we do is we

just like to number or lettez these things

So sometimes if there's a sequence variation

we may call this A and we might call this one B or we

may call this one C It's just an easy shorthand method

for describing there's a vai iation ia the sequence and

this is what it is

Instead of using letter designations

sometimes we can use number designations so we could

also call this 1 2 or 3 It's up to us or up to the

people who discover these differences Or I could call it
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another sequence another number variation but it might

be 41 42 or 43
In other words itts just a way these

letters and numbers are just a way to describe that

there's a variation and they're similar

The other type of DNA typing we do is we

look at a particular site like D1S80 So on Chromosome

No 1 Site 80 we see differences in the DNA but it isn't

a sequence-variation It's what we call a length

variation

On DIS80 what we observe is that there is a

series of DNA letters A-G-T-C that repeat themselves So

instead of seeing a sequence variation what we see at

D1S80 is a repeating of these four bases over and over

again So what we see is there's A-G-T-C A-G-T-C

A-G-T-C and so on and so forth

For example at D1S80 what we observe is

that in humans there is a length variation of these what I

call box cars from 14 to 41 So if I type your blood at

DIS80 you are going to be a number 14 15 16 17 18 up

to a possible 41

So what I'm saying is the variances there

we call you're either a No 14 through 41 And it's

just a way to identify that type So an example of this

type one person may be a 14 41 One person may be a 25
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28 Another person may be a 14 36 Think of it it s

just the type It's just an identification of the DNA at

a certain site

MR FATTIG For the record he's

moving on to a fourth piece of paper

THE WITNESS My last piece

Now the thing I want you to also uziderstand

is remember we're talking about chromosome pairs So

when we talk about the DNA types remember you're getting

one of those types from your mom and one from your dad

So oftentimes when you see the typing

results on the DNA chart you'll see one or two letters or

numbers So if you see something that is a 25 26 in

DIS80 what that means is that in your mom's half of the

chromosome there are 25 repeat units In your dad's part

f the chromosome there were 26 repeat units

On another site you might see numbers like

41 41 Again you see two numbers What that means

is that this is a sequence variation And what it is is

that in your mom it was a sequence we call 42 and in

your dad there was seq-LieTice called 42
It could also could be 41 2 So there's a

differexice in the variation an the charts just for sake

of convenience sometimes you see one letter And this i's

what I want to explain to you You just see A-B Our
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thought at the time was it just made more sense to put B

But what B really represents is B-8

So in other words iristead of writing B-B

meaning you were a B from your mom and a B from yoir dad

we just put B But understand that's what it means if

you see a S C obviou5ly you inherit one B from your mom

and a C from your dad

Now the numbers what do the numbers mean

We're going to be looking at some numbers You know

again using AB-0 as an example that in the A-B-0 system

there's a population breakdown meaning that approximately

45 pei7cent of the population are Type 0 40 percent are

Type A ten percent are Type B five percent are Type A-B

So when we talk about these numbers what

we're doing is we're breaking down the population and

we're coming up with a probability What is the

probability of this person having this DNA type

Now going back to the A-B-0 system since

most people can relate to that if I weie to tell you if

we were to pick a person and we were to type them in the

A-B-0 system and find out that they weeType B Type E is

about ten percent of the population

What does mean That means that if you

randomly looked at people one oiit of ten people you would

find would be Type B That's the probability of firiding a
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TlypE 8 person

Let's make it a little bit more specific

Instead let's do the RH facto and we find out that the

person is a B negative Well when it comes to the RH

factor 90 percent of the population are positive ten

percerit appToximately are negative

So what is the probability of finding a B

negative person it you analyzed their blood Well tirst

of all a B is in ten percent of the population A

negative is Le4 percent of ter percent So that means

that one percent of the population or one in a hundred

would have R negative blood

So that means if you were to randomly

blood-t-ype people one out of a hundred people it's

probable we'll have B negative type blood So I think

that's a pretty sufficient explanation I hope you

undei7sLand

Q Can DNA analysis be used to exclude suspects

in a c27iminal case

A Yes In fact generally speaking most of

the terminology we use in our laboratoi y is the exclusion

of suspects Beca ise it's feeling that our main goal

is to analyze the physical evidence or relay the facts

what are the results but also to exoneate innocent

people We certainly dlt want to put innocent people in

11T Tt
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jail

Q Now can it also be used to help identity

suspects

A Yes It could also be used to identify

suspects

And in your reports I see the words

exclusion or inclusion

A yes

Q or included and excluded Could you explain

what that means

A Well basically if we type a piece of

physical evidence some physical evidence found at a crime

scene like blood and then the detectives generate a

suspect And the question is is this blood from the

suspect When we do the DNA typing results we do DNA

typing on the blood from the scene and the standard from

the suspect

How we word our reports it there is a Tnatch

is we say we can't exclude that person What wele

hoping to do is exclude the person that he doesn't match

But if we cannot exclude him our terminology is this

person cannot be excluded as a scu ce of the blood

Q In this pa2ticular case did you in fact

receive evidence and conduct DNA analysis upoa it

A Yes I did

M7377 V CUfOT r9rn AW A n C r J6 M
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MR FATTIG May I approach the

witness Your Honor

THE COURT You may

Q By Mr Fattig Showing you what has been

marked as Proposed No 26 do you recognize that

A Yes I do

Q And how do you recognize it

A I recognize it because of my seal evidence

seal appears at the bottom of the envelope with my

initials P number and date T completed the analysis and

iny signature appears below the chain of custody with the

same date

Q And is this one piece of evidence that you

examined in this particular case

A This is one piece of evidence that I

examined that's correct

Q In examining the evidence in this case I

take it you examined several different pieces of evidence

A Yes From case to case we could examine

just a few pieces of evidence or 40 or 50 pieces of

evidence

Q Okay In this particular case you obtained

this from the evidence lab evidence vault

A we generally obtain it from the evidence

25 1 vault
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obtained in this case were they in a sealed condition

when you obtaiied them

A Yes they were

Q And did you in fact enter them

via which has been explaii ied earlier another point

besides the seal that's already on there

A Yes uh-huh

Q Then you sign it and document that

A Yes

Q And all the pieces of evidence

A Yes

Q In conjunction with the testing that you

did di'd you in fact produce two different reports

A Yes I did

Q With your findings

A Yes I did

MR FATTIG May I approach the witness

agaixi Your Honor

THE COURT You may

Q By Mr Fattiq Sir showing you what has

been marked as Proposed No 34 do you recognize that

A Yes That is a copy that's been blown up ot

parts of my report

25
1

Q Parts of your repo7t
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A Parts of my report

Q And I see there's some writing on there

Where did that come from

A The writing at the bottom of this particular

chart was placed on there by myself prior to my testimony

Q And does that accurately reflect portions of

your two reports the findings

A Yes it does

Q And how about State's Proposed No 35 do

you recognize this chart

A Yes This chart is copies of parts of my

report

Q And again is this an accurate reflection

of Lhelindings

A Yes it is

Q That you reached in this case

A yes

MR FATTIG Move to admit 34 and 35

Your Hcnor

MR CHRISTIANSEN No objecLion

THE COURT Are the original reports ji x

evidence

MR FATTIG NO just these portions

THE COURT These items will be

received Thank you
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MR FATTIG May I have the witness

come down from the stand Your Honor

THE COURT Yes

By Mr Fattig why don't we look at

No 34 first What is a reference standard

A A reterence standard is a standard that we

r8ceive as requested from either the suspects or victims

in a particular case

And what do we have in this particular case

Did you have reference standards

A Yes In this particular case we have three

reference standards once of the reference standards is a

buckle swab Again a swab is taken from the inside of

the cheek of a particular person in this case from John

J Seka

one of the other reference standards was a

standard that was a rib bone and muscle tissue taken from

a victim Peter Limanni So at the autopsy they took a

rib and muscle tissue It's sometimes the case that not

enough blood is present to do DNA testing on the blood

and in that case we use a rib or muscle tissue

And the third reference standard is a blood

stain from a victim Eric Hamilton

Q And did you conduct DNA analysis oii the DNA

kit from Mr Limaxini blood stained card from
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Mr Hamilton and thE buckle swab from Mr Seka

A Yes we did

Q And did you reach some results based on

that

A Yes

Q Does the chart show that

A This is what the chart shows

Q Cotild you explain that the results

A Yes What I think the Prosecution was

trying to do was combine

MR CHRISTIANSEN Objection The

witness is speculating what the Prosecution was wanting to

do It's improper

THE COURT Mr Fattig response

MR FATTIG No response Your Honor

THE WITNESS This is the results of my

analysis on reports that I have generated Per my

explanation I did DNA typing on the reference standard

from Seka Limanni and Hamilton

This is called the DNA chart This is a

summary of the results with probabilities A-rid what you

can see here is that Mr Sekals blood in DNA terminology

L-D-R-L-R Again it's a site on a particular chromosome

At that chtomosome site he was found to be what we call a

Type B And again the single B actually refers to B-B

M-ATTMVr r CrT-Tr 1D T r-1-M kTn A 0 C Mnm
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meaning both his mom and dad had a B

In G-Y-P-A A-B Tri H-B-G-G A I won't go

through the rest of them but you can see if you look at

it that this is a composite This is what we call his DNA

type at eight different cites that we typed One thing we

also do is we try to type the standard to determine

whether it's male or female so this is male obviously

Mr Seka is a male

If we look aL Mr Limanni's again this is

his DNA type The thing that I would point out to

you again all three of these are males The thing I

would point out to you is if you would look at those one

next to the other you can see that they're different

If you look at DQA1 we see that Mr Seka is

what we call a 133 Mr Limanni is a 12 Mr Hamilton

is 14 14 So just at that site we can separate those

thi ee bloods

If you continue to focus and look at the

different other sites here for example D1S80 Mr Seka

is a 24 27 Mr LimaTiRi is 18 25 Mr Hamilton 25 31

If you look at the rest of those sites you can see that we

can easily distinguish one person's blood or DNA from

another

So these are reference standards of suspect

and victims where we did the DNA type And again as I
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was describing the probabilities like the B negative

aspect these numbers here represent what is the

probability of finding this particular blood or DNA type

in a random population

So if you have a random population and you

were to do DNA typing on those random people what you

would find out is that in the Caucasian population in a

white population the probability of finding somebody with

this blood type or this DNA type excuse me are one in

19 million So you would have to test 19 million people

in order to find one person that has this DNA type

Now the probabilities vary by race So if

you were looking at an Atrican American population it's

rare tofind that DNA type You would have to check 84

millioii people in orde to EiTid one person with that DNA

type In the Hispanic population you would have to examinE

17 million people

So again those numbers are just

probabilities What is the probability that you are going

to find a person with this blood type in the gene-ic-al

population That's Mi Seka

In the case of Mr Limanni you can see

there are ntimbers but they vary because it's a difterent

person and the probabilities are different Just like we

discussed the B negative person what is the probability
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of findirig somebody that's A-B positive It's a differeiat

type differwit set of Tiumbers associated with it

And again Mr Hamilton you can see that

there are numbers His DNA type is different thaz the

other two and there are numbers associated with the

probabilities of findir g those types

Q And showing you Exhibit 35 what do we see

on this Exhibit

A Well what we see is the typing results of

various pieces of evidence that were examiried in this

particular case by me

Q Let's start with the top there We have

booked by Would that be Mr McPhail the crime scene

analyst

A Yes that would be

Q And under there we have a package

A Yes To identify the evidence that was

examined in a little bit more detail we try to put down

who booked the evidence what the package number was what

the item number was and a short description of the inm

itself So yeah this is a swab with blood booked by

Mr McPhail under that package number and that was the

item number This was the results of the analysis

Q

25 1 Mr McPhail

Okay And this is item No 4 from

M2TTQ7 PNT Qr'WnVV CrqT Mn A a C n TIM
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A Right

Q Which was from the 1998 Dodge van

MR CHRISTIANSEN Your Honor may I

approach to see bette 0

THE COURT Yes you may

Q By Mr Fattig Could you get into your

conclusions regarding this first piece of evidence booked

by Mr McPhail from the Dodge van

A Again the middle portion of the chart or

the typing results and then the side poition of the chart

has the conclusion So the conclusion was Mr McPhail

called it apparent blood It was determined that it was

human blood

Q You conducted the test

A I conducted the test to determine it was

human blood The next part of the conclusion says who is

included as a source of the human blood Well Mr Peter

Limanni So what that means is if you look it means that

he can't be excluded In other words this DNA typL is

the same as Mr Limanni And if you look over here and

you look atthe first one you will see a B B A A A

A 12 18 25

In this particular case there was arl NR V4L

up there What that means is no results Sometimes in

the DNA typing there are things that we encounter that

AUF TM71VXT e7 e ID NTn A a f 13 71 T
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prohibit us from doing the typing TTi other words

remember these are not pristine samples These are

samples that are found at crime scenes

There are things that can be found on

clothes like dyes that sometimes interfere with the DNA

testing There are chemicals that are used on rugs that

may interfere with the DNA testing So sometimes we hope

we get all the DNA results b-uL sometimes that just

doesn't happen

In this case there was some kind of

reaction where I did not get a result as far as whether

the DNA was male or female So in those cases we just put

an NR there meaning no results were obtained

Q Does that affect your ability to make a

probability

A No The antigen is not taken into account

as far as the probability It's just additional

infoation that says whether the blood was male or

female but it's not taken into these numbers at all

Q And what was the p27obabiliLy on that first

piece of evidence that it was Peter Limanni's blood it I

were to tell you Peter Limanni was a Caucasian man

A Then the proba-bilities are one in 18

million meaning that you wbuld'have to Lest 18 million

people in order to find one person with that DNA type and
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the DNA matches Mr Limanni

Q Let's go on to the second piece of evidence

here which is listed as qlags fragments with apparent

blood booked by Crime Scene Analyst Ruffino Item No 9

which he actually testified about

What were your results ori that test

A Well again on the glass fragments wE

generated the DNA type with probabilities It was human

blood and the included source is Eric Hamilton which if

we look over here at Eric Hamiltoia's and I apologize

for having to write this in but I hope you can see that

all the DNA types match Mr Hamilton's so the type is the

same

Q And with regards to Mr Hamilton if I were

to tell you that Mr Hamilton is an African American male

what was the probability that that was his blood

A if he was an African American male then the

probability is one in 28 million meaning you would have

to sample 28 million people to find one person that has

this type

Q Would you have to sample 2-8 million African

Americans

Yes If you want to talk specifically about

African Americans right

25
1

And let's move on to the thircl item on the
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chart which is just listed as magnetic cards with

apparent blood again booked by Mr McPhail Item No 14

which is from

MR CHRISTIAXSEN Objection Your

Honor May we approach briefly

THE COURT You may

whereupon counsel conferred with the Court

THE COURT Proceed counsel

Q By Mr Fattig And sir on the third

piece of evidence that you tested Item 14 which is the

magnetic cards that I was talking about what were your

results based on testing of that

A Well the magnetic cards again it was

human lAood The included source is Peter Limanni So if

you look at Peter Limanni you look at the results of the

typing there and the typing here and they're the same

And again Mr Limanni is a Caucasian and one in 18

million people have thaL typing

Q And how about the fourth piece of evidence

Looks like Mr McPhail Package 14 Item 37 Again what

were your conclusions on that one

A On this particular swab it was human blood

the included source is John Seka Now on this particular

swab you can see or focus in on the numbers and you can

see that they're different

mT7r7rT cnpm 4r N7n A 0 V nt
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The reason that the numbers are different on

this particular swab there was when I do not put any

results iz the block what that iridicates is that it was a

small amount of blood there X was not able I was only

able to do a certain amount of DNA typing aid then the

blood simply ran out so I cculdivt do anymore

So in this particular swab item I was able

to type the DNA in these six areas but I was not able to

do DISBO or antigen So again because I didn't examine

I wasn't able to do as much DNA typing as I had on the

reference standards well the probability is lower now

The less types I do the lower the number

So in this case the number I came up with

for MrSeka on this particulaz source John Seka was one

in 17200

Q So the fact that you were unable to a

conduct those particular tests affected the probability

that you were able to reach ir the end

A I couldn't The more testing do you the

more probably it is that you can identify the blood if

the blood runs out thaLls it You just have what you

have

Q And Lhat was blood that was found inside of

1933 Westerri on the wall

A I don't know where it was found

mAuRERN qcynm crp Nn AqF PPP
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1 There will be late testimony on that The

2 last item there looks like a swab with apparent blood

3 booked by Mr Reed czime scene analyst

4 A Mr Reed And again same thing blood

5 Sample ideiiLified as human blood The included source is

6 Eric Hamilton If you look at the DNA types iTi the

7 standard and compare it to that swab you see that they

8 are the same Again the probability of finding that

9 type Mr Hamilton is an African American

10 Q Yes

11 A Would be one in 28 million

12 And you were able to I see on the chart

13 you have excluded and included

14 A Right We also exclude people 1xi other

15 words the included source would be a possible Suspect

16 whose blood this could be Excluded means that we have

17 excluded those people from being possible donors

18 Just like if we were Lo find Type A blood at

19 a crime scene and you're a Type 8 person then you're

20 excluded as a source You couldn't have deposited that

21 blood because you're a different blood type So excluded

22 sources are people that we can exclude and say they cannot

23 be the donor of this blood

24 Q And I see on this last piece of evidence you

25 have excluded sou2ce John Joseph Seka

M1rTVVwNT QwnDv rr o 7Tn AOC OT-M
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A Yes

Q That can't be John Seka's blood in this

particular case that was found in the back of the 1998

Toyota pickup

A No it could not be

Q Could it be Peter Limanni's blood

A The excluded source no it couldivL be

Peter Limanni's blood either

Q And you don't have Peter Limanni on there as

an exclvded source and could you explain that

A The reason for that is is that the evidence

sort of trickled into the laboratory We process evidence

when we get a request from a detective in this

particular case Detective Thowsen submitted a request

sometime December and wanted us to look at certain pieces

of evidence

A month or two later more evidence was

generated or more evidence was deemed to be important in

this case and a second request was sent through saying

Would you now examine this evidence

So at that time when this chart was

generaLed we didn't have Mr Limanni's blood standard so

that's why it doesn't appear on this partic-ular chart

Q But you were able to compare it to the

reference standard the known sample of Mr Limanni

MAITRF-F-N SCFORN CCR NO 496 PPP
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A Yeah If we were to just look at the

staxidard heic e of the last one just look at one number in

particular this is a 11 41 Mr Limanni is a 12 so

that can't be his blood

Q And again we can do the same thing with

the fourth item of evidence yoiL have excluded source

M Eric Hamilton

A Right

Q Can you say that also Peter Limanni can be

an excluded source of the blood found on the wall

A 133 Mr Limanni a 12 So again he can

be exclided If you were to look at the types you could

see that he would be excltided

Q And you can say that to an absolute

certainty

A Yes

Q it's just the included part is when we have

the ratios

A Right

Q And again the second piece of evidence

the glass fragments with apparent blood which was located

inside of 1929 Western you have excluded source John

J Seka Can we also exclude Peter Limanni from that

A Again the type here if we just focus in on

the DQ81 this type is a 11 and 41 Mr Limanni is a

MAUREEN SCHORN CCR NO 496 RPR
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12 so it can't be his blood

Q To an absolute certainty

A Yes

Q If you could take your seat back At this

poirit I'm going to ask you do you have a copy of your

reports there

A Yes I do have copies of my reports

Q Did you test some other items in this case

that we haven't talked about yet

A Yes I did

Q Referring to an item that's listed on your

report as swab with blood booked by Mr Reed 37 31

Package 1 Item 2 could you find that

Yes I can

MR CHRISTIANSEN What's the date of

the report

MR FATTIG The date of the report is

December 28th of 98 excuse me December 18Lh 198

THE WITNESS Yes

Q By Mr FatLig What were the results of

that paiticular

A In summary that swab with blood turned out

to be human blood and Eric Hamilton could not be excluded

as the source of the blood

Q And yoii were able to exclude Mr Limanni and

MAUREEN SCHORN CCR NO 496 RPR
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Mr Seka

A YeS

Q And what was the ratio on that particular

piece of evidence

A The ratio The probability

Q The probability

A Tt would be the same as the well excuse

me Mr Hamilton is the African American

Q Yes

A One in 28 million

You had occasion to test sorne hairs with

blood Again that's off of the report that same report

I believe booked by Mr McPhail Item No 6 33 26-5

hairs with blood

A Yes I see that

Q And Lhose were hairs that were found

underneath Mr Hamilton's finger What was your analysis

on that

A That Mr Hamilton can't be excluded as the

soui7ce of the hair

Q And again is that one in 28 million

A Yes The numbers are consistently the same

Q And how about fingernail clippiiigs with

blood again taken from Mr Hamilton

A Eric Hamilton cannot be excluded as the

MAUR22N SCHORN CCR NO 496 RPR
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source of the blood found under the fingernail clippings

Q And in that particular analysis I believe

on your report it states that the ratio or probability is

one in 5700 and that's from the

A Yes

Q And is that again are the numbers

lower Why are the numbers lower

A The numbers are lower in this case again

becavse there was only a certain amount of blood present

and I could only do so much DNA typing I wasn't able to

do the full complement

Q And how about Mr Reed booked Item No 3

there 37 31-1 Item 3 again swab with apparent blood

taken f-rom the back of the Toyota truck a separate swab

What was the analysis on that

A Again Eric Hamilton cannot be excliided as

the source of that blood

Q And again that was one in 5700

A Yes that was

Q And Mr McPhail booked 33 26 Package 1

Item 1 again a swab of appareat blood taken Out of the

1998 Dodge van What was the analysis on that

A Could you please refer to the report

Q Yes It's off of

A Is that the same report or a separate

MATTPFFN q140RN R NO 4c PP'P
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rport

Q It is a separate report That is the second

report you generated on February 8th of 1999

A Okay

Amd referring to item 1 Package 1 fi7om

Mr McPhail

A Item 1 Package 1 Okay I see that

Q Swab with apparent blood

A Yes The results are Peter Limanni cannot

be excluded as a source of that blood

Q That was from the back of the Dodge van

What was the ratio or findings on that in terms of the

numbers

1 One in Mr Limanni is Caucasian one in

35500

And you also had occasion again referring

to that same report on the next page Mr McPhail booked

Package 14 Item 40 again a swab of apparent blood off

of a sink counter inside 1933 Westerzi

What were the findings on that one

A That John Seka cazi-not be excluded as a

source of that blood

Q And since Mr Seka is Caucasian that would

be OT e in 19 million

A Yes

MUZIXREEN SCHORN CCR NO 496 RPR
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Q And you also had occasion to again right

below that Mr McPhail booked some blue jeans with

apparent blood found inside of 1933 Western

What was the conclusion ozi that one That

would be Item 33 Package 11

A On the blue jeans John Seka cannot be

excluded as the souce of the blood on the blue jeans

Q And that would be one in 17200 on that

particular test

A Yes

Q Did you also have occasion to test a piece

of fabric that was submitted and it was described as a

stained piece of fabric

A yes

Q What was the test on that that you did

A Testing on the fabric I described it as

having i eddishhrownish stains Thi5 tests were negative

for the presence of blood so they were brown stains but

they weren't blood

Q And did you also have occasion to conduct

DNA analysis on two Marlboro cigw ette butts that were

recovered by Vince Roberts near the body of whe e Eric

Hamilton was found

A Yes I did

Q And what were the results of that

MAUREEN SCHORN CCR NO 496 RPR
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A No typing DNA typing results were obtained

on the cigarette butts

Q And why is that

A Sometimes on cigarettes butts we can get DNA

types because as I mentioned DNA can be Obtained from

all the cells in you27 body including the cells in your

Mouth

Generally speaking if a person has wet lips

and smokes the entire cigarette and the filter would be

wet the chances are vey good that we could get a DNA

type off of that If a person just takes one drag of the

cigarette and puts it down and didrlt smoke much of it and

his lips were dry or her lips were dry the chances are

we couldn't get DNA typing results

And in this case I can't tell you why we

didn't There could be other reasons we just didn't jet

any type of results oft the cigarette butts

Q And to the best of your knowledge have we

now covered all the items that you conducted tests on

A I believe so

Q And who decided which items for you to

conduct tests on

A It's generally decided by the investigating

officer in charge In this case it was Tommy Thowsen

oftentimes the detective will call the DNA laboratory and

KWUREEN SCHORN CCR NO 496 RPR
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we will discuss what items collectively we think are

important to examine

But generally the detective will then

submit a request to the laboratory stating I would like

to have these items examined and that's what happened in

this case And as I mentioned after the initial analysis

was completed a few weeks later it was decided that more

evidence was to be examined and that's why there's a

supplemeTital report and things are a little confusing

MR KANE Nothing further Your Honor

THE COURT Cross-examination

CROSSEXAMINATI

nY MR HRISTIANSEN

Q Good morning Mr Welch

A Good morning

Q T have some follow-up questions for you

Now these reports that Mr Pattig had you look at today

those were reports prepared in anticipation of trial

correct these blow-ups

The blow-ups were yes

Q And these blow-ups are portioris of the

reports that you've been referring to one is December

18Lh 1998 and one is I think February ot 1999 is that

accurate
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A Fehriiary 8th of 199 that's correct

Q So who prepared these reports Who decided

HeY I'm going to take this particular result out of orie

of the two reports and put it on a blow-up so we can show

the jury

A The District Attorney

Q And would it be fair to say that those are

the portions of the report that to the extent possible

summarise the State's evidence as best as possible

A I would say so

Q They didn't blow up both reports that you

made in their entirety and have you come in and show the

jury all the times that you coiild RIL find DNA like on the

cigarette butts That's not on either one of the two

blow-ups

A Well on our reports if it's a negative we

don't create a DNA chart We simply say the results were

negative So we would never put a negative result in a

chart form

Q You would never put something that

exonerated or didn't help the State on a chart that you

were going to testify for the State in front of a jury on

A No We don't put negative results on a

chart

Q Now you talked about and I questioned
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you briefly about your education

A yes

Q Yoli graduated from Northeastern Univ rsity

in 1976 or 1984

A I left Northeastern to start working with

Metro And at that time having a job was more important

than continiAng my education But I was given the

opportunity in 1984 to go back to Northeastern and

complete my Master's Degree which I did

Q go you went to school in 175 and 176 at

Northwestern

A Northeastern

Q Took a break to start working and theii went

back in 184 and completed

A Correct

Q In 1984 what type of DNA testing was done

A In 1984 research type of DNA testing was

done I was not involved with DNA testing at all

Q In 1984 guys like you weren't coming into

court and saying Hey this DNA stuff works to numbers in

exce5s of millions to eclude people

A No we were not

Q Arid so you had no formal when I say

formal I mean college setting education on DNA typing

25
1

testing or expert testimoay such as you're doing today
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A On DNA typing and testing no On DNA in

general yes

Q Now that changed if I count seven classes

you've been to in 1996 when you started going to these

classes for DNA analysis correct

A Correct

Q And that would be about five years ago

A Yes

Q Now five years ago there was a prevalent

type of DNA testing that was done and what was that

called

A I am not sure Are you tryiag to ask about

RFLP

19 Yes

A OkaY I refer to this technology as an

older technology and it's more specifically what we call

an older PCR technology There was a DNA technology that

was arouzid before this because the technology changes

very rapidly Every couple of years what was deemed state

of the art becomes obsolete

And what you're referring to is there was a

technology called RFLP Is that what you're referring to

It was predated PCR technology and was the original old

DNA techiiology that people first started working with

Q Was this RFLP testing or was thiE PCR
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testing

A This was PCR testing

Q And what type of testing do you do today at

your lab

A PCR testing

Q Is it a new type of PCR testing

A Yes It's a more advanced type of PCR

testing than what we were doing in 1998

Q I understand science moves quickly and

you're oftentimes called upon to testify for now three

years two-and-a-half years out from when you performed

most of these tests

A Yes

Q Nobody ever called you up and said Key

Mr Welch why don't you test those cigarette butts under

the new PCR testing the most sophisticated we have as of

today at the time of trial

You were never called upon to do anything

after Febr-uary of 1999 correct

A That's correct

Q And you understand during this trial my

client is on trial for his life

A Yes I uzdersLand that

Q And you told the j iry one of the most

important things for you to do when you get blood samples
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is to exclude people right

A That's what we believe

Q And if that's what you believe was the

policy wouldn't it then have been important to use the

most advanced DNA testing possible on the things that you

couldn't get results on s-uch as cigarette butts and other

items that you testified to here today

A I think to answer your question is if we

were requested to go back and take a second look at items

and see if it was possible be to get further DNA typing

we would certainly do that

And that leads me to the issue of you do

these tests in a vacuum right Somebody says Test this

and see1what you can find

A If I could just follow up I don't make the

decisions on whether things are tested or not just to

make that clear

Q I think the jury understands you get a

request fOrM where Detective Thowsen has written out in

handwriting Dear Mr Welch please do A B and C

A Correct

Q And then you do A B and C corect

A Correct

Q Now if you were given for example to use

one of your charts if you were given some evidence such
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as the first one on here Item No 1 which Mr Fattig told

you was a sample taken frorn the back of a van

A Yes okay Yes I see it

Q And you proceed under the presumption that

this item is what the officer that's takizig it into

e-vidence or the crime scene analyst has listed it as

correct

A Yes

Q The theory is you have to presume that

everything that you get is being properly identified

correctI

A I assume that yes

Q And it's properly marked so that you don't

come in1here and say that this source which is identified

as blood of Peter Limanni say came from the back of a

truck instead of the back of a van

A I don't know

Q It's like the theory garbage in garbage

out It you got bad information you're going to give bad

results corriect

A Well basically I analyze the substances

that come iiato the lab and I assume that they are marked

correctly and I am typing that evidence Where that

evidence really came from I really have no idea

Q Tell me about the actual process of DNA
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typing You've talked to the people in the jury about

these numbers population numbers one in 13 million one

in 50000 whatever the numbers were Do you make those

numbers up Where do you get the numbers

A The numbers there are population databases

on all of the variaiits variations va3 ious types of the

DNA that are published

We also have our own Nevada database which

is the database that we use So just as in the example I

gave about B-type individuals it's known that you will

find B-type individuals in appioximaLely ten percent of

the population

There are databases that we can go to to

look at what is the probability of findiztq a type like

say LDLR that one that you were using an example of In

other words I can go to a database a Nevada database go

to LDLR look up a B and it tells me there's a number

there associated with that

Q And that is not infoatian that you've

compiled coirect

A Well it's irifor-mation that our laboratwy

has compiled and a population geneticist has verified

that it's accurate

Q I'll ask the question again That's not

information you yourself David Welch has
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A I Compiled part of the database I worked

an part of the database

Q Are you a population what did you call

it

A No I am not a population geneticist

Q So you're relying to an extent upon

somebody else saying this is accurate is that correct

A Right

Q In terms of the population databases

A I am depending on him to know what he's

doing yes

Q And that's the same is it not for these

DNA numbers that you get if you use one of your examples

where you go and say it's one in 18 million or one in 15

million that database that says that is the frequei7icy of

this particular genetic structure is something you

presume the person that put that database together did

correctly correct

A Well that's correct And as I said we use

as a basis of our statistics a Nevada database But we

also have compared that to other state databases axid a

national database and everything coincides

Q Back when you bad done these tests in

December of 198 and February of 199 you've bein to six

classes on DNA correct
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A Yes

Q And your CV or your resume for layman's

terms lists you as an expert in controlled substances

trace evidence toxicology serology blood alcohol

breath alcohol arson crime scene investigations

clandestine laboratory response team and DNA right

A That's right

Q You're an expert in all those areas

A Yes

Q And in all those areas you were called upon

to come in and give expert opinions which is used by the

State in these ten different areas of expertise

A That's correct Perhaps I could clarify

that a little You have to remember I've been in the

field for 23 years We tend to work in one area for a

segment of our career

I'm clirrently and for the last five years

have been working in DNA But prior to DNA I spent a

number of years working with colitrolled substance I

analyzed controlled substance and testified on controlled

substances I spent a part of my career doing arson

cases

So when you look at my expertise you're

looking at my expertise over a period of 23 years And at

various times throigh my career I was working in

MAUUBN SCHORN CCR NO 496 RPR

APP0767



69

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

different areas of the laboratory

Q Fair enough I want to talk to you about

your expertise in DNA As of Decernbei of 198 and February

of 99 when you did these tests

A yes

Q how many haus of college education did

you have on DNA testing and expert testimony iii that

regard

A How many fozTral college courses did I have

in DNA

Q Yes sir

A None

Q In the six classes that you attended how

many total hou Ts were you taught by college professors

about how to do DNA typing testing and how to be an

expert witness

A Well they didn't tell me anything abut how

to be an epert witness

Q Well you knew that because you've been an

expert in nine other areas

A That's correct You're asking me a question

that I can't give you a specific number of hours Most ot

those classes or courses were either a few days or up to

two weeks in the case of the V13I

And during for example the FBI portion
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the majority of those classes were taught by PhD's who

are hired by the FBI who have come out of academia And

the Same with the other classes that were taken in Perkin

Elmer There were other speaker5 that addressed other

issues in DNA analysis I can't give you how many hours

it's just I would say the majority were taught by PhDls

Q And you've referred a couple of times to

this FBI workshop that you went to

A Right

Q Now the name of that was Basic Principles

of DNA typing correct

A Correct

Q It wasn't Advanced Principles of DNA typing

A It was basiu and advanced That was just

the name of it

Q Is advanced on your CV

A No it's not

Q Your CV attempts to show your expertise to

the greatest extent possible

A Well I guess then you'd have to decide what

do you consider advanced Why don't you tell me

Q I'm not the expert

A I'm telling you it was both basic and

advanced

Q And yet you didn't put advanced on your CV
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MR FATTIG objection Argumentative

THE WITNESS No I didnlt

THE COURT Siistained Let's move on

Q By Mr Christiansen You drew three or

four pictures for the jury on the board and talked about

the strarids and the four compounds A G T and C and I

won't even try the names and how they line up And those

are at least part of the way you do these DNA typing and

testing correct

A Yes ItIs a veiy simplified explanation as

to what we're doing

Q Am I correct that you take and actually

sever a poz-tion of this DNA and then examine it under some

type ofmicroscope Is that what you do

A No It's all done chemically

Q All done by a machine

A Parts of it are done by a machine parts of

it are done by wet chemical methods meaning that we

actually have the DNA in our hands and just as you would

picture a chemist working in a laboratory mixing a little

bit of this mixing a little bit oE that doing a little

bit Of this doing a little bit of that

And eventually the end result is we do use

a couple of instruments to process the DNA and to analyze

the DNA And of course today with the advea nt of
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Computers computers hf lp us too So it's a long

involved process

Q And the tests that you did here can you

tell the people in the jury how many of these I think

you called them base pairs were in each particular

sticand that you exarniT ed or caused to be examined by a

computer

A No

Well the base pairs were what you told the

juzy was the fundamental important thing for you to look

at because you had either Sequence variation or length

variation of base pairs correct

A Yes

Well I'd like to know if you can tell the

jury how many in any oiae of these tests how many base

Pairs were in the particular tests that did you

A No I can't Because there are reference

texts for that And I mean it's like askiTiq me to

memorize the encyclopedia I can look up if it's

important for me to know how many base pairs are in a

particular location I simply bring out a book that's this

thick go to the appropriate page and look it tip I don't

make a habit of memorizing base pairs

That's what you do pretty much throughout

25
1

this process is you look at something you don't know the
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answer to it so you go to a book that has the answer to

it then you put that azswer on your reports and come in

here and say it s your opinion right

A No My job is I have the education the

training and the experience to work with DNA analyze DNA

and tell you what the DNA typing results are It's riot my

job to memorize encyclopedias or chemistry books or

things I can look up if I need to

Q How many times have you testified as an

expert

A T might add that I am Board certified

in Molecular Biology which indicates

MR CHRISTIANSEN Judge there's no

question pending
1

THE COURT Go ahead

Q By Mr Christiansen Mr Welch how many

times have you testified for the Defense in any c-t7iminal

case regarding DNA

A Never

Q You're a Prosecution witness correct

A No I'm an independerit witTiess

Q You work for Las Vegas Metropolitan Police

Department correct

A And I often come up with negative results

and results that they don't like
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Q Mr Welch answer my questions Do you work

for the Las Vegas Metropolitan Police Department

Q That doesn't mean I work for the

Prosecution and it

THE COURT We'll let the ji iry decide

what it meaas

THE WITN2SS I am employed by the Las

Vegas Metropolitan Police Department that's correct

THE COURT Counsel approach the

bench please

Whereupon counsel conferred with the Court

THE COURT Ladies and gentlemen it is

your duty not to discuss among yourselves or with anyone

else aLTiy subject connected with the trial or read watch

or listen to any report of or commentary on the trial or

any person connected with the trial by any medium of

informatioii including without limitation iiewspapers

television and radio or form or express any opinion on

any sibject conilected with the t2ial until the cause is

finally submitted to you
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Let's return at 145 That gives you about

hour and 15 minutes Court's adjourned

Whereupon court was adjourned until 145 pm

ATTEST Full tnie and acc-urate n7aTiscript of

proceedings
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THE COURT The continuation of C159915

State of Nevada versus John Joseph Seka Let the record

reflect the presence of Mr Seka his counsel Mr

Christiansen and Mr Kennedy Mr Kane and Mr Fattig

present for the State

Will counsel stipulate all members of the

jury are presented and properly seated all stipulated

MR KANE Yes Your Honor

MR KENNEDY Yes

THE COURT Let me remind you you're still

under oath Proceed please with cross-examination

EXAMINATION contld

BY MR CHRISTIANSEN

Q Before we left or took the lunch break I

was asking you some questions related to these charts

that were prepared and taken from the two reports you did

in December of 198 and February of 199

A Yes

Q on these charts the very far right column

you Qan just look at the pnes that you did the small

ones in your hands because those are the ones I have in

front of meas well the very right column so the jury

L_q 144 M12 38E-Z973 13LISrv A DAmaftl Vesv 155-3452
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can see says suffiQient sample remaining for re-test

that is accurate

A Yes it was

Q And on each of the columns each of the

tests you did and there's more in the two sheets of

paper that you have in your hands and that I have in my

hands there is a check in the yes or no box correct

A Yes there is

Q And a variety of the tests that you

performed you used the entire sample correct

A Yes

Q Who is Tom Wall mr Welch

A Tom Wall is an analyst that works with me

in the laboratory

Q Is he your superior or equal

A I would say he's a co-worker

Q Is it your practice that when you're going

to use the entire sample that you call in any case

that you call the prosecution and say Hey guys I'm

going to use this whole sample if I do this test Nobody

else will be able to check it Do you still want me to

do the test

A I wouldn't say it's general practice

The practice is has sort of evolved

25 isinctt we started doing DNA I can't remember exactly at
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5

this time period since this was two to two and a half

years ago what we were doing at that time

Now it's sort of our practice but the

technology has also changed Generally speakiDg today

we donft have any cases where we consume the whole sample

and you're correct if we feel like there is a very small

sample and we know we're going to coriume it all we do

try to make contact with the District Attorneyfs office

and sort of okay that with them and make sure everything

is okay

And again it sort of has been an evolving

practice I really can't recall at this time whether we

as a laboratory had made a decision to do that

I know now that that's the practice but

it's been an evolving thing

Q And it evolves hopefully to a more fair

and evenhanded practice

A Yeah

Our policy now is basically we try to

preserve at least half the sample for the defense

meaning a crime scene sample

If that's not possible and it's such a

small amount we will retain a sample of the working

extract that we work with if there isn't a sufficient

crize scene sample to retain

Zvi Ve pq 792 398-2973 ljftocp A 14-NiTuto Kas VErgas M12 155-3152
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common that we would not consume all of the sample

Q

18 1998 would you look at that

A Yeah um-hum

Q The first item which was a swab from with

apparent blood that included

A Could I ask you what report date yotilre

looking at

Q December 18 IFm sorry 1998

A December 18

Q Do yoia have that

A Yes I do Just a moment please

I might be able to find it on here

A I've got it sorry

Q I think it is those charts were cut

and pasted to make these exhibits correct

A Yes they were Sorry

Q

6

So you're correct Today it's pretty

Now on the test yoQ performed December

I think the very first sample is this one

number 37 so the jury can see the swab with apparent

blood and I think Mr Fattig said that was found at 1933

Western correct

A Right

And that swab included Mr Seka correct

A Yes it did um-hum

TuVc ai 702 98-2973 3 oseA A D'Anurto 7-gs Ueque M12 155-3452
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Q And yoQ can't see it in the blown up

portion because there's looks like a hole punch was

put over it but none of that swab was retained

A Correct

Q So it was all used

A Yes it was

Q So if I wanted or if I ever wanted to have

somebody look at that swab and check your work so to

speak that is a virtual impossibility

A Probably so

Q Okay

A Although again this has been an evolving

process with how we treat the swabs

It Qould be and I wouldnft know that

by looking at the results it could be that a sample

the sample itself meaning the sample from the crime

scene there was not sufficient sample of it for re-test

However it could be that there is a

sample that I worked work with personally that may be in

the laboratory

Q As you sit here today you don't know the

answer to that

A But I don't know for sure until I go back

Q And that is the exact same situation with

on your papL N-r that's right in front of you on the25

Lls Vqav 02 958-2973 3Iff tTrA A RAunab Tjs Uegas 702 tl-11-33-1-721
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very next sample which is swab with apparent blood that

includes Eric Ha-milton

A Yes that's true Lim-hum

Q And I think that if I can find it is the

bottom of this chart that you caused to be made correct

A Yes right

Q The very last onp

A Thatf-q correct

Q And that as well shows in the box that

there is not a sufficient sample remaining for a re-test

correct

A Yes and again I have to say that at that

time we were it may indicate that there may not be a

sufficient sample from the crime scene

However there may be some sample of

extract that I work with

Q For whatever reason your document

A Says no

Q saYs that there's not sufficient

sample

A Right and I would agree when you say

there probably isn't

Q That is the same looking at your piece

of paper for the item right-below it another swab where

Eric Hamilton is the included source correct

Trfi Veps 702 339-2M 3Lsrph A R_Amifa lasUctw 702 415-312
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A correct

Q And if you look at the other report you

did one a couple months later there are I count

three that being two on the first page and one on the

second of sources of blood that were not retained a

sufficient sample wasn't retained for a re-tefit Qorrect

A Correot correct

Q One of those is the blood of Peter

Limanni one is I'm sorry two are the purported

blood of Peter Limanni and I think Mr Fattig said those

were taken from the van is that accurat t

A If you say 5o

I'll stick by if it says there isn't a

sufficient sainple on my chart you're looking at I'll

agree with that

Q

apparent blood and that s on the second page correct

A Yes

And one is of Mr Seka a swab with

Q And as you've explained to the jury this

evolving practice where now you call the prosecutors when

you're called upon by homic ide or whoever to do a certain

test and you can look at the thing you're being asked to

test and knowing how you do your tests you're going to

use up the entire substance you now make it a practice

25 to call the prosecutors and say Hey guys I'm going to

Cis llrgiro 7DZ 193-2973 3iisep A D'Amirtc 13L-Ts Ilegas 702 I i5 152
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10
use this all up

A Yes

Q And that's because you want or it is

fundamentally fair that a defense lawyer be able to have

an expert or somebody like yourself to do these same

types of testing correct

A Yes yes if there's sufficient sample

lef t

I mean there are occasions when we do

call the prosecutors now that the decision is made to go

ahead and just run the sample so there are rare

occasions today where we still will proceed but sort of

with the okay of the prosecutorfs office to do that

However you're right in that generally

and today I would say 99 as often as we can we try

to save half of the sample for the defense to re-test if

they like

Q In six of the tests you did that was not a

possibility correct

A At that time that's correct

The other thing is that as I mentioned

this wa8 a little older technology and unfortunately the

amount of DNA that we needed to use was a little greater

than it is today

With the newer technology we have to use

Xag Vegas 02 398-2373 I-liliserIj A R-Amaiii tas Ve Z MV 155 3 7 5-1
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much less of the sample so it changes things

dramatically

Q one of the tests you performed on I'm

looking on December 18 1998 and this appears to me

to be the last test on your chart and that was the

fingernail clippings with apparent blood

A Yes

Q There were I don't know if you had

that blown up here

A I don't think it15 blown up

Q 1t15 not blown up in the Court exhibits

but you did some testing of a fingernail clipping with

apparent blood and one of the sites or locations that you

drew up there you were unable ta give numbers or letters

on correct

A Excuse me let me f-ind that pl8asE

Okay I have it

Q Is that correct

A Yes on D1S80

Q Amlagene is the malefemal one and DIS80

was one of the sites you related to the jury

You were unable to locate that site or

unable to determine male or female

A Right

Q Why didn't you ji-ist re-test it

L
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12
It says you had sufficient sample for

re-test

Why didn't you re-test it

A Um I can't answer the question I'm not

really sure

I'd have to really look through my notes

in detail to answer that question for you

Q You typically keep accurate these

charts are typically accurate correct

A Yes

Q So if it said there was 8ufficient sample

for re-test and you had a result that was not all of the

boxes so to speak all of the locations on your PCR

chart you could have re-tested it right

If your

A Yes and again as far as the details

there may have been some other circumsta-nces that I'd

have to go bac k and really delve into to see why I didn't

do that

Q Tell me when the Las Vegas Metropolitan

Police Department started doing DNA testing in-house in

other words in the department instead of shipping it

out to Cellmark or somebody like that

A I think it's been about I think we

started in 1996 It's been about five years but I can't

T-us Vea 7U2 388 2973
1VAs Uv a ei

71JZ 155-3 Z
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having stuff shipped to them in 1997 and 1998 wo-uld that

comport with your recollection

A We still send out samples to cellmark and

other reputable DNA companies today That's not unusual

Q

Cellmark is

The jury probably doesn't know who

Why don't yoti tell them

A It's a private concern that does DNA

testing for a feeand during the transition period in the

early generally speaking in the early 19 O's mid 1901s

before we started our DNA laboratory and other

laboratories were doing DNA analysis and the prosecuting

District Attorney wanted to have DNA done on a sample we

would routinely ship samples out to Cellmark to have them

0 an analysis

There are occasions that even today we

still send out samples to Cellmark so that wouldn't

surprise me

Q Back in 1998 199 when you were

performing these tests how many times did you had you

testified and been qualified as an expert in a Court of

this jurisdiction to testify about the type of PCR

25 Itesting you're talking about today

XRs ao 792 396-2973 11asrpfi A R-Amaf TAO Vtgals 4U2
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MR FATTIG Objection Asked and

MR CHRISTIANSEN I have never asked that

MR FATTIG That was part of his Voir

THE COURT It's argumentative Just a

minute Let's keep that within the proper context

Proceed

TKE WITNESS Do you want me to answer

BY MR CHRISTIANSEN

Q Yes

A Back in 198 1 don't know

I think you told me during my questioning

of you about qualifications that you'd done it a total of

three times as to this type of DNA

A Up to the present time but in 1998 1

donft know I may not have testified at all in 1998 on

it

Q Itfs quite Possible is it not that when

you were doing these tests that yoti had never prior to

that time testified as an e xpert in DNA evidenQe for

PCR

25 1
A For this techriology that's true

T-is Vvaff 702 153-3-152Tas Vcms WZ 388-V73 Jasph A 11Niizrfi
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Q There is a supervisor named Birch Henry at

your office is that correct

A Yes

Q He would have had the ability to check or

verify this at some point if you hadn't testified

previously as an expert

A I don't know if Birch was with us during

this time period He's been with the department about

two years and I'm not quite sure if he was here during

that time period

Itfs Common practice in our laboratory

though I think what you're getting at is any case

that's done in our laboratory if Birch was not present

in the laboratory which wait a second excuse me

I'm sorry I jumped ahead of myself

His signature appears on the report so he

was here at that time I'm sorry

Q Prior to the break I asked you questions

about the books that contain these numbers that the jury

heard from you earlier and you told me that Metro or that

you have done part or taken part in a population study

that Metro has

A Yes

Q And you derive 8oTe of your numbers from

25 Ithat book

Tm Vc zzs 02 W-2973 D1 JJ'ff zr RAmall Tat Urgaff
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16
A Well what we did what a population sudy

in other words what we tried to do was Qreate our

own database in the State of Nevada so there's two

forensic laboratories in Nevada one in Las Vegas and one

up in Reno Washoe County

And during a period of time and again

I can't really remember exactly when the Reno lab

tested a number of samples and we tested a riumber of

samples

I think our number was something in the

order of at least a couple hundred maybe it was in the

order of 400

But what I mean by participated in othez

words we had a number of samples that we analyzed

in-house then we combined our numbers with the Reno

laboratory and created our own Nevada database

At that point we had a population

geneticist or whatever review the numbers and see how

they coincided with national figui-es when Ifm saying I

participated it was a participation in th8 analysis of

the samples and presenting that you know compiling that

information

Q Okay Now do other labs have their own

population studies as well

A Some do some don't

In Urpo 792 3S8-297J Dftinph A D'Ainafa T 15 vcUg 1712 455-3452

APP0790



1

TH 77

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

is

19

20

21

22

23

24

17

Q So if you sent all this if you'd

retained the items that we've discussed that you used all

of back in 198 and 199 and had send sent it all off to

Cellmark for example isn't it quite probable that their

numbers would have differed from your numbers in terms of

probabilities

Instead of one in 13 million it might

say one in 8000
A I don't think it would be that radical

There would probably be some variation

but if you're using that as an example of one in 13

billion or million I'm sorry I would suspect that yes

you might get numbers of one in 12 billion or million or

one in 135 milliori maybe but you'd never get numbers

that radically different

That difference is because this test this

PCR is a test of elimination not a test of

identification correct

A Well at this time yeah yes

Q You eliminate who ran be part or who can

be the donor of a given sample You don't identify who

is the donor of a given sample using this type of PCR

testing

A With this technology with the numbers that

25 1were generated we looked at it more of as an elimination

T-qji UEpa 702 3SS-2973 311sepli A D'Amahi Xas Vrps 70 155 3-152
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type test

Q Okay

A or-as we stated we couldn't exclude We

can't exclude this person

Today it's evolved to much more

Q Right Today it's more sophisticated

correct

A Today we do identity statements at the

laboratory

Q Nobody ever asked you to do an identity

statement in anyof the tests in this case correct

A No

0 Look for me if you would on December 18

1998 on that chart those the two defendants tests that

11

were swabs with apparent blood where you excluded Mr

Seka as being the donor and included Mr Hamilton

Judge can I approach

THE COURT Yes

THE WITNESS Sorry

BY MR CHRISTIANSEN

Q I'll show you my chart I'm talking about

the first three

on all three of those those were the

swabs from the Toyota pickup I believe was the

testimony is that correct

Tjo Vrons 7112 188-2973 3sml A D-Amab T-U-3 Urgas 7n Ji5-3 152
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f rom

19

A I personally don't know where they came

Q I think W8111 clear it up with the next

witness but and all three of those were Eric

Hamilton's blood identified

There is no ability for anybody to go

re-test that because the sample was us-ed up

A Yes

Q And the amount where you identified from a

swab of Mr Seka's blood was so small that you used up

that sample as well correct

A If I said there's insufficient sample for

re-test that's what I meant but are you talking about

Mr Seka's blood itself

Q Correct

A If it s a reference standard there should

be plenty of sample left over

Q Didn't you use a buckle swab as a

reference standard for Mr Seka

A If I did yeah Sometimes

sometimes we use blood standards too

If I indicated a buckle swab then I used

a buckle swab

TUB UrgAl IV SS-2973

Q As you sit here today you don't remember
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A I don't remember exactly because I deal

with lots of these samples

MR CHRISTIANSEN I'll pass the witness

Thank you

THE COURT Re-direct

RE-EXAMINATION

BY MR FATTIG

Q You testified on r-ross-examination

regarding the Marlboro cigarette butt

A Yes

Q Were you able to find any DNA on the

cigarette butt at all

A Excuse me for just a moment please

Q Certainly Take your time

A Okay My result on the cigarette butt

were no DNA typing results No DNA typing results were

obtained on the two Marlboro brand cigarette butts

What that indicates to me iEi that I

attennpted to do DNA typing No DNA results were

obtained

I might have proceeded with a process to a

certain point and then found out that there wasn't enough

25 DNA to proceed to do any typing I might have carried

Kit Vegas 02 3S8-2978 3use A R-Amati To VEgas 71LI 4551-3-152
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21
the proc8ss halfway

is that what you're getting at

I'm not quite sur4E

Q I wanted to know if you remember whether

or not there was any DNA on those cigarette butts at all

A T could refresh my memory by looking at

some notes if you'd give me a few minutes but I have no

independent recollection of that

Q Do you have the notes with you right now

A Yeah yes I do

Q Ifll move on

Ts it your job to actually collect

evidence

A No it's not

Q That's the crime scene analyst's job

A Yes

Q if you can remember bark when you went to

college did they offer courses in DNA analysis

A No they didn't

Q Did it even exist

A Well we talked about DNA in chemistry

classes I took you know three semesters of biochemistry

where we talked about DNA and I was exposed to DNA in

botany classes and other biology classes but at that

time there was nothing nobody was involved with DNA

Tas Ilegas 1792 198-2973 anzii A BAmata

I
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typing per se
22

It's a relatively new technology

Q Have you ever been asked to testify on

behalf of the defe-nse in a Qriminal case

A No I have not

7 Yotir Honor

MR KANE May I approach the witness

10

BY MR FATTIG

Q

THE COURT You may

Mr Christiansen asked you on

11 cross-examinationabout the far left side sl-xfficient

12 sample remaining for re-test that column

13 A Yes

14 Q Is it accurate to say that with regards to

15 the glass fragments with apparent blood where you

16 identified Eric Hamilton on and the magnetic cards with

17 apparent blood where you identified Mr Limanni on taken

18 from the Dodge van that there was a 8uffiQient sample

19 with those two

20 A Yes

21 Q for a re-test

22 A Yes

23 Q So the defense coiAld have done a re-test

24 on those two

25 MR CHRISTIANSEN Objection

To Ieqa 7U2 398-2973 11fiscPh A D'Auxta Egli 14gto 7112
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Judge that's improper in terms of the

notice and the things we discussed about this witness and

being properly notified

Can we approach

THE COURT Come forward

Discussion off the record

THE COURT Proceed please

BY MR FATTIG

Q Mr Welch with regards to if you can

refer to your report dated February 8 1999

A Yes

Q With regards to the bluejeans with

apparent blood was there a sufficient sample available

for re-testing of that item

A Yes there was

Q And again referring to your other report

December 18 of 1998 was there sufficient sample for

re-test with regards to the hair with apparent blood that

was identified as Mr Hamilton's and the fingernail

clippings with apparent blood

A Yes

Q So it's fair to say that some of the items

were used up and some of them weren't

A Yes that's fair to say

25 1 Q In 1998 how long had this type of DNA

11ai-IJe yis VZ 88-2973 3xisepil A D'Anafj r T 1fi Vous 170-155-3-1 3Z
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24

testing that you used back then been in existence

A I would say approximately three to five

years perhaps

Q You testified on cross-examination about

soTne of the books that you have to rely upon when you go

in and you look at these long code5

Do you remember that

A Yeah

Q Is that something that's commonly done in

the f ield

A Well as I say the explanation here is a

very simplistic explanation The question that was posed

earlier asked if I could give you an example of a

sequence of one of the variants or types

My answer was no I coluldn't because

sometimes the sequence lengths can be hundreds of base

pair long so what you're asking me to do is do I

remember hundreds of sequences that are a series of four

letters that may go on for a hundred base periods and

the answer is no I don't have the ability to memorize

that much information

If there is a reason or need to know what

the sequence is I can provide the sequence to a

particular variation but I would have to go to eithera

book or pamphlets or reference materials of some kind to

1 rep 7m 386-2973 3itutpli A 3-DAratti

I
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get that sequence and I would be more than happy to copy

that sequence off to you and mail it to you or give it to

you

I don't have the ability to memorize that

complex of a series of four letters

Q And again is that commonly the practice

A Well there may be some people that can

memorize them but I certainly don't have the ability to

0 it

Q How many can they be

A Hundreds of base pairs long

MR FATTIG Nothing further

THE COURT Defense counsel

RE-EXAMINATION

BY MR CHRISTIANSEN

Q Mr Fattig asked you if you've been asked

to testify as a defense witnesses

You're employed by Metro

A Yes I am

Q You couldn't testify for the defense if

you wanted to could you

A They would be real unhappy if I did

MR CHRISTIANSEN Right

25
1

No further questions Thank you
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26
THE COURT Anything further

MR FATTIG No

THE COURT Thank you very much Youre

excused

Next witness

MR KANE Gary Reed

GARY REED

called as a witness herein was sworn by the clerk of the

court was examined and testified as follows

EXAMINATION

BY MR KANE

Q Please state your name and spell why last

name for the record

A My name is Gary Reed R-e-e-d

Q By whom are you employed

A I'm employed by the Las Vegas Metropolitan

Police Department in the the criminalistics bureau

What is your specific assignment in the

criminalistics

A my title is crime scene analyst

supervisor

Q And was that your job assignment back in

Ta'Utpff 70 2BE-2973 1181 yll A R-Amzrfi r ZIEF liqua 702 153-3 1z-2
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A Yes it was

Q I want to talk to you about a vehicle

examination that you did at the Las Vegas Mehtropolitan

Police Department garage on November 19 1998

Do you recall that

A Yes

Q And do you recall the vehicle involved

A Yes I do

Q What type of vehicle was it

A It was a 1998 Toyota Tacoma pickup

Q Do you recall the lioense number

A Un I'd have to look at my notes for that

Q Did you prepare a report

A Yes I did

Q Would looking at the report enable you to

refresh your recollection and state the license number

A Yes

Q Would you do so

A The plate number was Nevada 720 JJM

Q And what did you do in terms of processing

this vehicle

A Initially we

Q Let me stop you right there

When you say we who else was there

TZO Urgaff 702 388-2173 A BAmzdo tus vegas 7U117-5 112
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A Vince Roberts another crime scene

analyst assisted me with that

I did impound evid nce and prepare the

report for this case but I was assisted by Vince Roberts

and another crime scene analyst siApervisor Joe McVeigh

Q Would you proce ad

And if it's you doing something say so

and if it's somebody doing something in your presence

indicate that as well

A Okay The vehicle was examined on the

exterior to look for anything that may tie the vehicle to

another scene that was worked

We looked at the tires the undercarriage

We looked at the bed of the vehicle the exterior

condition of the vehicle and also at the interior of the

vehicle

The vehicle was photographed to document

the condition that it was in at the time we observed it

The vehicle was processed for fingerprints

inside and out We examined for the presence of blood in

the bed of the pickup

We also collected or there again I

did all the impound so anything blood hairs and fibers

that were located I personally did the impound on

25
1 Q Let me start with the exterior condition

tas Vegas 702 MS-M3 lift iepil A D'AmafEr
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Did anything about its exterior condition

immediately attract your attention

A Yes

Q What

A A coiaple of things

One the body of the vehicle itself the

exterior body was clean It looked as though it had been

washed but the tires on the sidewall of the tires had

markings on the sidewall that appeared as though it had

been driven in the dirt and had rocks up on the side of

the tires and also on the undercarriage of the vehicle

there were scrape markings in the oil pan area

indicating that it had driven over some kind of brush

Q Are you saying there's was a contrast

between the undercarriage and tires and exterior of the

vehicle

A Yes

Q Was that sufficiently out of the ordinary

for you to note it in your report

A Yes it was

I noted that the vehicle was clean There

again in the bedliner of the pickup were some stains that

drew our attention in that the exterior of the vehicle

was clean but there were stains in the bedliner of the

T-go Vegas 702 388-2973 3jjsrp N D AnTafti
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a We'll consider the bedliner of the piQkup

is still part of the exterior

Would you tell the jury what you observed

in the examination of the bedliner of the truck

First of all what do you mean by a

bedliner

A The bed of the pickup had one of those

plastic liners I'm not sure exactly what they call

those the plastic protective liners to protect the

bed from any damage

Each of the four corners of the pickup

where the tie areas were had twine or some sort of a tie

attached to it and there again in the bedliner the

plastic bedliner there were some areas that were noted

that had a stain on it in contrast to the black liner

Q Now when you in the course of

examining this vehicle when yoQ come across something

like that that attracts your attention is there a

presumptive test that you do to determine whether or not

it may be blood

A Yes

Q What is that test called

A There are actually a couple of tests that

wE can do and in thi8 case we usedboth of them one an

Tas llcqum 702 388-2973 lljcrsq A JR-AmzdLi T-25 Urps 702 435-3-15-9
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initial test we would use and did use in this case is a

PhenYlthaline test for the presence of blood which will

give us an indication of whether we're dealing with blood

or not

In this case we did three presumptive

tests using the phenylthaline and all three reflected

positively and at that point three samples were collected

from the same areas where we got the positive reaction

Thereafter we continued with a second

presumptive test which is called a luminol test and that

test is basically-a visual test and can be photographed

Q What happens with the luminol test

A With the luminol test it has to be done in

a darkened area and as you spray this liquid luminol on

the area it reacts positively with blood by glowing in

the dark so You get a glow reaction which can be

photographed

Q Did you in fact take photographs or were

photographs taken in your presence to memorialize the

events you've just been talking about

A Yes

MR KANE May I approach Your Honor

THE COURT You may

BY MR KANE

25 Q I want to show you what have been marked

Ta lteqns 702 389-M3 441seph A Tso Upgair 7112 155-3 152
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for purpo8es of identification as State's proposed

exhibits 28 through 32

Without saying what they are I just ask

you if you recognize those

A Yes I do

Q What are they

A Those show the pickup that we've been

di5cussing

Q And do they fairly and accurately depict

the way it looked when you processed it back in 1998

A Yes they do

MR KANE Yoiar Honor T would offer 28

Q

MR CHRISTIANSEN No objection judge

THE COURT Received Thank you

Would you one at a time take a look at

the back of the photo read off the number and then

explain to the Ladies and Gentlemen of the Ji-iry whatffls

depicted in each photograph

A Number 28 shows an overall condition of

the back of the pickup from the driver's side area just

showing an overhll view of the condition that we received

it in the exterior view

Q Did it also allow the license plate number

Tzo 3cggrr 7132 388-2973 3tl-SVfj A R-AM-da las llc zrs 70215541-32
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to be Viewed

A Yes

Q Continue please

A Number 29 is also a view of the exterior

rear of the vehicle from the passenger side also the

plate is in view on this one and again shows the overall

exterior condition of the vohicle

Number 30 is a driver's side view

photograph showing the side panel of the pickup and

basically this photograph was taken to show that it was

sealed the door-was sealed shut and at the time we

began the examination of the truck It arrived in this

sealed condition showing the seal in place on the door

Number 31 shows a view of the stain one

of the stains that drew our interest in the plastic

bedliner at the rear of the pickup near the tailgate

Number 32 shows art overall view of the

interior bedliner of the pickup showing the reaction of

the stains that were visible with the use of the luminol

showing the glowing effeQt

Q Are those blue lines glowing lines

running down the middle of the photograph they are the

indications that you mentioned when yoti perform the

luminol test

A Yes and they run from the bedliner up

T-jv Uegu M12 M2973 3LISI Ph A R-Nuxfz las Ucgas 702 155-3-152
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near the back of the cab or at the back of the cab all

the way down to the tailgate

Q

bed of the truck did you secure samples for further

testing

A Yes

MR KANE May I approach Your Honor

THE COURT Yes

BY MR KANE

Q I want to show you first what has been

marked for purposes of identification as State's proposed

Exhibit 26 and ask if you recognize that

A Yes I do

Q And what is 26

A Twenty-six is the envelope containing

three blood samples that were collected from the pickup

It has the date the event number and my signature

affixed

Q Does it bear any signatures or seals in

addition to your own

A Yes it does

Q

As a result of your observations in the

And are those the signature or seal of the

person familiar to you

A Yes

Q Who is that

T-no Vmps 7J2 389-Z973 Dbsepfl A R-Amaic Tas lle aq 7D2 455-3415Z
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A That would bE Dave Welch a criminalist

with the chemistry lab

Q

does that item appear to be in substantially the game

condition that it was when you first observed it back in

November of 1998

A Yes it doe5

MR KANE Your Honor I'd offer 26

MR CHRISTIANSEN No objection

THE COURT Proceed Thank you

BY MR KANE

Q

one I want to show yoii next what has been marked for

purposes of identification as State's proposed Exhibit 27

and ask if you recognize that

A Yes I do

Q What is 27

A Twenty-seven is a box containing eight

rolls of paper in which we took tire impressions for this

pickup we were discussing two impressions from each

tire

Q

Except for Mr Welch's signattire and seal

I'm not going to ask that you open that

Before getting into the exhibit itself

would you explain this physical process of taking tire

impressions

A if tire impressions are found at a scene

iraff Orgais 70Z 3BEI-2973 liiosepli A IAuzifri IL-is klp iFUZ 1153-3 132
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in order to compare impressions from a particular vehicle

with impressions that may have been found in the dirt or

the mud at another location some method has to be

effected to take a sample of those tire impresions and

since we're dealing with a scene that may have only a

small section of tire maybe a foot or two section of

tire that impression could have been made by any one of

the four tires on a vehicle and the entire length of each

tire has to be rolled in order for comparison purposes

So in this case the entire circumference

of the tread area of a tire is driven over a piece of

paper and in the process of that in this case we used

Armorall it was wiped on the tread of the tire itself in

order to leave a greased type medium to drive over that

white paper

In the process of driving over that white

paper it leaves this Armorall and the method iised in

this case we used a magnetic powder magnetic fingerprint

powder that's typically used to locate fingerprints that

can be applied on that paper with the Armorall and an

exact impression of that tire becomes permanent on that

piece of paper

Q

that

Getting back to 27 how do you recognize

25 1 A This also has an event number attached to

tau Utlin 388-ZTZ 3 lxv epfj A ER-Amafti Edit Ilegas 702 133-3-132
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I it my name and signature and description of the items

2 inside

3 Q Does it bear any signatQres other than

4 your own

5 A Yes it does

6 Q Anyone familiar to you

7 A Yes

8 And who is that

9 A Fred Boyd

10 Q What does Fred Boyd do

11 A He's a latent print examiner He also

12 does tire and footwear impressions

13 Q Except for the signature of Mr Boyd's

14 signature and seal does that exhibit appear to be in

15 substantially the same condition as it was when you last

16 observed in in 1998

17 A Yes

18 MR KANE Move the admission of Statefs

19 proposed 27

20 MR CHRISTIANSEN No objection

21 THE COURT Received Thank you

22 BY MR KANE

23 Q open that pleAse and just display one of

24 the rolled tire-impressions to the jury Theres no need

25 to take them all out but just show them one so they know

Tai'Vegn 702 38S-2973 3i5epfl A R-Amfcr T-Ts I-Irgas iaZ
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what it is we're talking about

You don't have to roll it aft the way out

Just display it to the jury so they can get the idea

A I have one of the rolls which again turns

to be 10 or 12 feet long to get the entire circumference

of the tire showing the tread pattern and in the detail

that's preserved by this method of putting the

fingerprint powder on

Q Are the impressions marked in such a way

that anybody looking at them later can tell which

particular tire it's a print of

A We mark the tire information on the paper

the direction that the tire is rolling and which tire on

the vehicle it is

If you can replace that in the box

please Thank you

One further question on State's exhibit 26

which is already in evidence those suspected blood

samples that you impounded

I think I neglected to ask you the

specific locations from which you impounded those

A The three samples were collected one from

the upper front end of the bed near the cab of the pickup

in the plastic linetx a second one was rollected from the

plastic liner towards the back end of the bed which would

Tzo Vegas 702 388-2973 13USZP11 A D'Amtfn T-giL VTH35
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I be near the tailgate area and the third sample was

2 collected from the metal painted area which is actually

3 below the bedliner between the tailgate and the

4 bedliner on the metal painted metal surface

5 Q Finally as part of your processing of

6 this vehicle did you or did anyone in your presenQe

7 attempt to secure latent fingerprints

8 A Yes

9 Q And were latents obtained

10 A Yes

11 Q By yourself

12 A Yes

13 Q By anyone 81se

14 A Yes I believe Vince Roberts also

15 recovered fingerprints

16 Q With respect to the ones that you

17 recovered what did you do with them

18 A I submitted them to the latent print

19 section for further examination

20 MR KANE Nothing further Your Honor

21 Tender the witness

22 THE COURT cross-examination

23

24

25

Tj Vegag 70Z 338-2973 lllaup A DAjrtu Mar IJa MV M-315121
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EXAMINATION

BY MR CHRISTIANSEN

Good afternoon Mr Reed

You just told people in this jury that you

noticed this vehicle this Toyota pickup and it struck

you as odd because the outside is clean yeah the

outside is clean and the tires and undercarriage were

dirty is that accurate

A The undercarriage has scrape markings in

the oil pan I wouldn't characterize it as being any

dirtier than another but it had the scratch marks that

may be associated with driving over brush

And you thought that was important because

you knew there was another crime scene where a body had

been found out in the desert area south of town correct

A Yes

Q So you were looking for any evidence that

this vehicle may have been out in that area and then

subsequently cleaned to conceal that it had been in that

area correct

A Right

MR CHRISTIANSEN May I approach the

witness Your Honor

THE COURT You may

T-m Uquis 7a MEI-2973 JJf321CP4 A R-Purmfit T-aa 13ax
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BY MR CHRISTIANSEN

Q Mr Reed I'm going to hand you what has

been marked for identification purposes as defense

proposed Exhibit E See if you recognize it

A Yes

Q What is that a picture of

A This is a picture of the bedliner of the

pickup with the tailgate open

Q I want you to tell the people on the jury

if that bedliner is clean

clean no

A Iwouldn't characterize the bedliner as

Q Itfs quite dusty isn't it

A Yes it is

Q And does that have some impact on your

theory that this vehicle was cleaned after it had been in

a desert area where a body was found

A I don't know that the bedliner itself

would have been cleaned In reference to the cleanliness

of the Vehicle I guess I am mainly referring referring

to the paint the windows the body of the vehicle

itself

Q So a person would supposedly clean the

body off but leave the part where all the evidence is

25
1 dirty

T-aH Vcgirs V2 338-2973 ilis pij A FAda Tas lirgas 702 155-3152
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Is that your theory now

A I can't speculate as to what someone may

do but also on examination of the interior cab area

that we found to be in a very dirty condition

MR CHRISTIANSEN May I approach again

please

THE COURT You may

BY MR CHRISTIANSEN

Q I'm showing you what has been marked for

identification purposes defense proposed Exhibit F

Does that appear to be another picture of

the bed of that pickup

A Yes it does

Q And is that further illustration that the

bed of that pickup was quite dusty

A Yes

Q And that flies against your theory that

the outside of this truck was cleaned after it was out in

the desert doesn't it

A I don't know what coTidition that pickup

may have been in if this were the pickup to do that

The things that I did note were the

markings on the sidewalls of the tire the s'crapes on the

undercarriage

You Vtps 702 3Bq-2973

There again vegetation samples were taken
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from the scone and the reason that was examined is to

determine if there might be any vegetation that may have

attached itself underneath

MR CHRISTIANSEN Move for the admission

of defense proposed exhibits E and F

MR KANE No objection

THE COURT Those are received Thank

you

BY MR CHRISTIANSEN

Q State's exhibit 32 is the piQture of the

bed of this pickup with the luminol stains those kind of

glowing stains showing where there was blood or

presumptively blood in the bed of this pickup Qorrect

A Yes

Q And the stains extend from the very front

of the pickup all the way along the bed to the back of

the pickup correct

A Yes

Q You could have taken far more than the

three samples you took of what was believed to be blood

in the bed of this pickup correct

A Yes

Q And the only samples yoi-z took were those

three that you have testified here in Court about today
I

25 land that are referenced as items one throi-Igh three on

T q Umr 7V2 3ES-2973 341sq A-11-Ainthi ta6 Ueqao 792 155-3452
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A Yes

Q

about do you have a picture of that

A I don't have one here

Q Can you tell these people in the jury what

the age of those scrapes on the uncercarriage is

A No There's no way to determine that

Q

in the back of the truck is

A No

Q If I understood you correct you just took

the or did the rolls of those tire marks that you

started to pull out the butcher paper on you just did

those samples correct

A I'm not sure I understand the question

Q Bad question

You did the rolling of the tires for lack

of a better term

A Yes

Q And sprayed them with Armorall and rolled

them on the btcher paper to pre5erve a tire marking

A Yes

Q

The uncercarriage that you have spoken

Can you tell the jury how old that blood

Which way did you roll the triic k or the

tires to do that

T-an Veguff M Ug-2973 A D'Amaiii tas Uegxqr 17112 155-3-152
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A My recollection of that is that with the

front tires we rolled it backwards out of the garage and

with the back tires they were rolled forward

Q Did you ever have any information about

the scene where Mr Hamilton was found in terms of

whether the tire markings appeared to be from someone

backing up or going forward

A I'm sorry I don't know who Mr Hamilton

is

At the scene I worked I had a John Doe and

I'm not familiar with who that was identified to

Q You gave those rolls on the butcher paper

to Torri Johnson

A Fred Boyd

you

Fred Boyd

MR CHRISTIANSEN Nothing furth8r thank

THE COURT Re-dirert

RE-EXAMINATION

BY MR KANE

Q I just want to clarify that third blood

swab not theone up near the 7ab of the truck but the

one near the tailgate

T a Vegam 7U2 3SLq 973 jimupil A 11Amab TUB VC4 702 115-3452
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Would you clarify the location that was

A Could I refer to the photograph for a

clarification on that

Q If it would help you to refer to the

photograph just indicate which particular photo you're

referring to

A On number 32 which is a luminol photo

that would have been collected on this metal portion

behind the tailgate that is actually off of the plastic

liner and between the tailgate so it's on the painted

m4tal portion

Q And thats what I wanted to be clear on

It's the metal portion that is not covered

up bY the liner

A Correct

MR KANE Nothing further Your Honor

THE COURT Anything else

MR CHRISTIANSEN Nothing for me

THE COURT Thank you You're excused

NeXt witness please

MR KANE Doctor Steve Trenkle Your

Honor

STEVEN JAMES TRENKLE MD
Taff Veps AIZ 288 3 3mplj A 1Nnab T-3ff 13cps 702 I5Z-4112
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called as a witness herein was sworn by the clerk of the

court was examined and testified as follows

EXAMINATION

BY MR KAME

Q Would you please state your name and spell

your last name for the record

A Steven S-t-e-v-e-n James T-r-e-n-k-l-e

Q By whom are you employed

A I'm employed by the Coroner of the County

of San Bernardino California

Q And for how long have you been employed

there

A Since July of 1995

Q Are you a medical doctor

A Yes I am

Q Dootor would you describe for the Ladies

and Gentlemen of the Jury briefly your academic and

Professional background

A I graduated from medical school at Loma

Linda Upiversity School of Medicine in 1973 The initial

part of my Qar eer as a physician was as a pediatrician

I did an internship at Los Angeles County

USC Medical center two years of pediatric residenQy at

Loma Linda University Medical Center and I had additional

To Ve a 7132 3ES-2973 Dft nph A 3fiarzdo

r-Wix no4
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post-graduate training in ambulatory pediatrics in mount

Zion Hospital in San Franci5r-o and Adolescent medicine at

the University of California in San Francisco

In 1980 1 was hired by the School of

Medicine as an assistant profes5or of Pediatrics I

taught pediatrics at Loma Linda for 10 years from 1980

through 1990

Then in 1990 1 decided to make a career

change within the field of mediQine and switched to

pathology I did four-year residency in anatomic and

clinical pathology which those are the basic areas of

the sub-specialty of pathology at Loma Linda and

following Qompletion of that residency I did a one-year

fellowship in Forensic Pathology at the Coroner's Office

in San Bernardino

When I completed the residency rather the

fellowship in forensic pathology the coroner then hired

me to be one of the staff pathologists working for the

coroner and that's where Vve been employed since July of

195

Q As part Of Your duties with the San

Bernardino County Coroner's Office do you perform
I

autopsies on the bodies of persons who die under

suspicious circumstances

A Yes

Tas xip 7f12 399-2973 130spil A B'Amafti Tis Ueqals 792 155-3q5z
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Q Is it also part of your job to form

opinions as to the cause and manner of death of such

persons

A Yes

Q Finally is it a part of your job to

testify concerning those opinions and conclusions in

Court

A Yes

Q Have you testified and qualified as an

expert in the field of forensic pathology in the courts

of the State of California

A Yes

On approximately how many occasions

A Sixty to 70 occasions

Have you ever testified here in Nevada

A No

MR KANE I would tender the witness at

this time for Voir Dire on his expert qualifications

MR KENNEDY No objection to him being

qualified as an expert

THE COURT Tho doctor is so found

Proceed

BY MR KANE

Q 1 want to talk to you about Der-ember 29

25 1 1998

T ra Vrps 70 389-2973 noppf A 1JAgTafv
71

Lia't1cps 7 2
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Did you perform an autopsy on that date on

person identified to you initially as a John Doe and

eventually as a Peter Limanni

A Yes I did

Q Would You describe for the Ladies and

Gentlemen of the Jury the significant observations that

you made during your external examination of this body

A The major findings in the external

examination were that this body was partially decomposed

and it had evidence that animals such as dogs or coyotes

had had access to the body

The body was clothed only iTi a pair of

undershorts and it had been discovered paz-tially buried

and partially uncovered so there was a large amount of

adherent to dirt and gravel to the body when I first saw

it

After I washed all that-dirt away and

cleaned the body basically the soft tissues the skin of

the skull the face the upper part of the shoulders the

upper part of the chest and portions of the sides had

been removed by aninal activity

The remaining portions of the body had

varying de-grees of decomposition and mumnification where

the tissue sort of dries out consistent with having been

outdoors partially buried for a considerable period of

Kas Uegirs 702 388-2973 Dieph A D'Amahi T_as'tIgP 702 135-34512
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time perhaps weeks

The injuries onQe I had done that I

also noted several tatoos on the body The significant

injuries were two gunshot wounds in the left lower back

two wounds right next to each other they fractured the

8th and 9th ribs two holes through and through the heart

associated with those

Then there were several gunshot wounds of

the skull The skin again was gone It was not

present but when examining the skull there were two

gunshot wounds in the very back of the skull one of

which the bullet was actually imbedded in the skull

itself

there were two gunshot wounds on the left

side of the head There were tvio what appeared to be

gunshot wounds on the top of the head but it appeared

that they were consistent with a bullet striking the

skull causing a fractuit7e but not penetrating through the

skull

There was a gunshot would on the right

side of the head just above the level of the ear In

addition there was another gunshot wound on the top of

the left shoulder and there may have been another wound

in a shoulder area that where the skin had been removed

so that the wound was actually not visible

tao VEPo 792 88-2978 3ciffrPh A R-AnT ifo TzsUcqao 7455-3452
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And did the body bear any distinguishing
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characteristics in the form of scars tatocs or other

markings

A It had several tatoos

Q Do you recall any of them

A I'd have to refresh my memory from my

report

Q Did you prepare a report

A Yes

Q Would it refresh your recollection to

refer to that

A Yes it would

Q
there were any tatoos that you observed on the body

A There was a'tatoo on the right upper arm

That was about eight inches by two inches

Would do you that and just let me know if

I described

it as a vulture with a yellow beak and claws holding a

turquoise colored branch

Another cartoon-like figure next to it

that was that appeared to be either carrying a cane

or a long tail Sorne of these tatoos were sort of

because of the decomposition that had occurred it was

hard to see the details

Another tatoo was on the left arm It was

four and a half inches It appeared to be a flying eagle

Tff p Vrgzrs 702 88-2973 3ipb A R-Amah Tua Urps M0153-210-2
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likeattacking flying eagle figure On the right lower

extremity was a tatoo of what appeared to be a map of

Italy It was a boot-shaped object with the word Italy

tatoo'd across it so it would be consistent with a tatoo

of the outline of the country Italy

on the left lower extremity was a tatoo of

a blue colored flower like fur

Q would you next describe for the Ladies and

Gentlemen of the Jury your significant observations

during your internal examination of this body

A Um much of the internal organs were

had evidence of decomposition The upper portion of the

chest the skin and tissue had been removed and both of

the bones had been removed typkcal for animal activity

The heart was still present however and

the heart had two gunshot wounds i-n the front part of the

heart and the back part of the heart that tvere consistent

with the two wounds in the back of the chest

Inside the skull cavity I recovered

several bullets only one of the bullets could I be

definite about which wound it came from

The wound in the right side of the skull

that bullet was imbedded in the base of the skull just an

inch or so from where it entered

25 The other wounds that were in the back and
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the left side and sort of the left top of the head I

recovered bullets from the decomposed brain but I

couldn't determine which bullet went with which hole

Q Were one or more of the wounds that you

observed potentially fatal

A Well both of the wounds the entrance

wounds in the back that went through the heart either

one of those would be fatal Together they were fatal

And the gunshot wounds to the brain even

with treatment they may have been fatal Again because

the brain was decomposed I couldn't see which portion of

the brain was affected by the bullet so some gunshot

wounds to the brain can be survived but all of the

gunshot wounds to the head were potentially fatal

Q Was there anything about your examination

that indicated to you the order in which these wounds may

have been inflicted

A No

Q Was there anything in your examination

that indicated to you how long that body may have

possibly been in the desert

A Um well the degree of decomposition and

the post-mortem changes would not have occurred within a

day or two and would be more consistent with weeks

Being as long as the body is covered by

Tmi Vrgas 702 388-21373 ascP11 A RJAMdx
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dirtland insects and larger animals cannot get access to

it

In December out in the desert the body

may essentially be cold and fairly well preserved Once

the body gets dug out by larger animals and exposed to

the elements then it starts to decompose qaicker

Q You believe you stated decomposition of

the upper exposed part of the body was far more advanced

than the lower part of the body

A That's correct

Q Your understanding is that the lower part

of the body was still buried at the time that the body

was discovered

A That's right

Q As a result of your internal an external

examination of this body wire you able to arrive at an

opinion as to the cause of death

A Multiple gunshot wounds of the head and

chest

Q Were you able to arrive at an opinion as

to the manner of death

A Homicide

Q Was there anything about the decomposition

of the body-which prevented you from making further

25 Ifindings or examination
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A Typically with any gunshot wound we like

to try and make a determination of the range of fire how

far away from the body the barrel of the gun was by

looking for things like powder or soot or heat effects

The closer the barrel of the gun is the

more of these kinds of things you see but in this case

all of the areas of the body where the gunshot wounds

ere the skin and soft tissue wore gone and I was unable

to make that sort of a determination as to whether it was

a contact shot or a more distant shot

Q Finally was there anything unusual in the

nature of the head wounds

A Yes

Q What

A Well one of the in the back of the

head the bullet itself was imbedded in the outer table

of the skull It was flattened but it was right in the

outer tip of the skull In other words it did not

pienetrato through the skull

And two of the wounds on the top of the

head were basically dents and fractures in the outer

table of the skull as if a bullet or other object had hit

the head and bounced off whereas the other wounds the

bullet pcnetrated through the skull and into the brain

so the fact that for sure one of the qunshot wounds the

VE99EF M 128-2973 11PEiLPb A D'Amda TnUcgus 702455-312a
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bullet didn't penetrate the skull and two others were

looked like a bullet may have bounced off the skull would

be unusual

Q In your experience what might cause that

A Well most basically it's 8aying that the

bullet doesn't have enough energy to penetrate through

the skull so there is a defective gun there is a

defective ammunition

MR CHRISTIANSEN This is beyond his

scope of expertise He's not a gunSmith

Hefs a forensic pathologist

BY MR KANE

Q Have you examined bodies before where the

cause of death is gunshot wounds

A Yes

Q As part of your purpose for examining the

body and the opinions that you form is the distance and

velocity of the shots fired

A Yes

Q A

And have you testified as an expert as to

those types of conclusions iri the past

A Yes

MR KANE Ask he be permitted to answer

THE COURT I'm going to allow his
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As to what might have caused that to

happen I'm going to strike that

MR KANE Nothing further Tender the

witness

THE COURT Cross-examination

EXAMINATION

BY MR KENNEDY

Q Doctor your report indicates the body had

weiqhed 160 pounds when you did the autopsy is that

correct

A Thatfs correct

Q I assume that's a weight that's excluE dve

of body fluids and other things of that type is that

right

A in sitizations like this you would expect a

considerable amount of body fluids to have been absorbed

by the ground around it and there were both liangs

were missing and soft tis ue was missing so that would

underestimate the weight of the person before death

Q Given your experience in performing

25 lautopsies and your general experience as a pathologist
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would you agree that this person's weight when this

individual was alive was in excess of 200 pounds

A It could well have been

Q I believe you said the approximate length

was 65 and a half inche5 is that right

A Yes

Q Could that have been affected as well by

the age of the body

A Yes

Q okay let's talk about that the age of

the body

You said here today that the body could

have been there for several weeks is that right

A Yes

Q And that the upper part of the body was

more decomposed than the lower half because the upper

part was exposed to the air is that correct

A correct

Q I think you noted that ther8 was very

little insect activity upon the body itself

A That's right

Q Is it conceivable that this body could

have been at that location for two weeks or less given

the decomposition of the body

25 A That's conceivable yiS
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it is

And the advanced decomposition of the

upper half part of that your impression was that due to

the animal activity upon the body itself is that

correct

A Well decomposition is a separate process

from animal activity but the animal activity would allow

decomposition to occur faster so it's two processes that

are going on at the same time

Q So tears into the body by aninals would

have basically exposed the body to increased dehydration

rate perhaps or allow more body fluids to escape

A Yes

Q Which that would inr rease the

decomposition rate is that correct

A Yes

Q And you only saw the body there when it

was at your office in San Bernardino

You didn't go out to the site did you

A No I did not I only saw the body at the

coroner's facility

MR KENNEDY Very well Pass the

witness
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MR KANE Michele Hamilton

MICHELE HAMILTON

called as a witness herein was sworn by the clerk of the

court was examined and testified as follows

EXAMINATION

BY MR KANE

Q Ma-lam would you please state your name and

spell your last name for us

A Michele Hamilton H-a-m-i-l-t-o-n

Q Ms Hamilton who was Eric Hamilton

A My brother

Q In November of 1998 do you know where

Eric was living

A Yes with me

Q

point

And did he come to Las Vegas at some

A Yes he did

Q When was that

A Beginning of November end of October

something like that

25
1 Q And what did he bring with him when he
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A Just himself what he had on his back and

money

Q Do you know how much money

A He bad a lot of money

Q A lot could mean anything do you know

A Maybe 3000

Q And was he coming here to stay do you

know

A HP was coming here for work ye8

MR KANE May I approach Your Honor

THE COURT You may

BY MR KANE

Q I want to show you what's already in

evidence a8 State's proposed exhibit 1 Ms Hamilton

18 that EriQ

A yfs

Q When was the last time you talked to Eric

Michele

A About maybe the first week in November

Q Was that in person or on the telephone

A Telephone

Q You were back in California

A Yes

Q Was there anyone else on the phone besides
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the two of you

A No

Q And without asking what you discussed did

you ever talk to him after that

A Yes He called me twice a week

Q But after this last telephone conversation

did you ever see or talk to him again

A oh no

MR KANE Nothing further Tender the

witness

THE COURT Cross-examination

EXAMINATION

BY MR KENNEDY

Q Ms Hamilton do you remember giving a

statement to the police back in November or December of

1998 to a Detective Thowsen

A Yes

Q Did you meet with him in person or did he

talk with you on the phone

A Phone

Q And do you remember telling him that the

last time you spoke with your brother was on November 13

1998

llkrsqf A R-A Tfa Xis Vrgas 702 155-3452
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A Yeah probably that

Q Did you call him or did he call you

A He called me

Q Did he tell you where he was staying at

that time

A Yes

Q Was it at the loQal hotel

A Yes

Q Do you remenber the name of the hotel

A Yes

Q What was it

A Downtown

The Downtown Hotel

Did he tell you he was staying in that

hotel alone or with someone else

A He didn't 5ay buthe was registered

there

Q All right What kind of work was he doing

in Las Vegas in November 1998

A Construction

Construction

Did he tell you that on his last phone

Qonversation with you t iat ht had a job and was working

A Yeah he told me of that maybe on the

25 second phone call
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I Q Earl earlier in November

2 A Right

3 Q I noted from your statement you gave to

4 Detective Thowsen that your brother had stayed at a

5 halfway house in Long Beach is that correct

6 A ye-q

7 Q Is that a half halfway house because he

8 had some substance abuse problems

9 A Yes

10 Q Did he have a cocaine addiction

11 A y e-s

12 Q Do you know how long he had that problem

13 A No

14 Q were you aware in early November as to

15 whether or not he was spending any time in the local jail

16 for any type of charge

17 A In November

18 Q Yes in early November

19 A No

20 Q He never called you from jail and told you

21 he was in jail for any problem

22 A No

23 Q In the last phone conversation on November

24 13 did he ask you for any money telling you he was

25 running short of cash or anything of that type
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A No

I still had a lot of his Money in our

safe He had a lot of money He had a Versatell account

which came to my house statements and he still had

money

Q So there was still money in the account

after his body was discovered I take it

A Um-hum

Q Is that a yes for the record

A Yes

Q Nor the Court reporter

MR KENNEDY Pass the witness Thank

you

THE COURT Re-direct

EXAMINATION

BY MR KANE

Q In addition to telling he was working here

did he tell you who he was working for

A No He didn't say the name but he told

me he desc'ri ed them

Q

doing

Did'he tell you the type of work he was

A Yeah he said building some type of I
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Q How did he describe the person

A Very nice white man that owned a business

and he hired him to put up make something next door

They were building something

MR KANE Nothing further Your Honor

THE COURT Anything further

MR KENNEDY No Your Honor

THE COURT Thank you You're excused

MR KANE For the record counsel has

been kind enough to stipialate this witness may be

excepted from the Exclusionary Rule and may remain in the

courtroom following her testimony

MR KENNEDY That is correct

MR CHRISTIANSEN Correct

THE COURT You may remain if you so

desire

Counsel approach the bench please

Discussion off the record

THE COURT Ladies and Gentlemen we will

take our typical afternoon recess

Whereupon the Coart admonished the jury

Brief recess taken

THE COURT The continviation of C159915

State versus John Joseph Seka Let the record reflect

Tas Teps 710 388-2973 atigepil A D'Anizrfu
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the presence of the Defendant his counsel Mr

Christiansen and Mr Kennedy and Mr Kane and Mr Fattig

for the State

The record will further reflect that the

jury is absent

Mr Christiansen you wanted to make a

rec-ord I believe

MR CHRISTIANSEN Please Your Honor

During the testimony I believe it was the

re-direct testimony of David Welch the individual the

State alled to testify about DNA evidence and was

received as an expert by the Court and did so testify he

was asked the question by Mr Fattig something to the

extent of or to the effect of Didn't the defense have an

ability to re-test some of these things that you have

done and that there's still sufficient samples of to

which I objected

We approached the bench The court said

my objection was tilftely and wotild allow me the

opportunity to expand on it outside the presence of the

jury

The impropriety of that question is it i
a burden-shifting question The defense has no

obligation to do anything and the State cannot at any

point during the trial imply or elicit testimony from

T-zz IlEgire 792 88-2973 Dqi sgplj A D'Amatij T-aa VtgAo W02 135-3152
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witnesses that would tell the jury that the defense had

to do sonething or should have done something especially

in light of the faQt of this witness who has never

who was never given to us on an expert written notice as

required by statute until the day of opening arguments I

believe that's the correct time frame

I had one of his reports earlier in the

year and I freely admitted to that but at no point was I

notified that Mr Welch was going to take the witness

stand and testify as an expert in DNA pursuant to the

statute that requ ires us to get a CV and a 21-day

notification

so it's improper in two respeQt5 one is

that it's a burden-shifting question and answer and the

State simply can't do that

Two itfs exacerbated by the fact we in

fact were not given an opportunity to call an expert to

o and look at this stuff because I didn't know an

expert was hitting the stand until we started thc trial

That places us in a dubious position of

now having to look at the jury and say and explain

why we didn't call a witness or have a DNA expert of our

own

We didn't quite frankly because I didn't

25 Ihave the notice of expert witness I have a lady Nora
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Ruden she's out of L A

I've contacted her in this case She

can't help me because she's booked up she cant get

here and doesnrt want to be in a position of having to

look at things and testify the next day and risk perhaps

her reputation

testing

mistrial

She would like to do some of her own

on that basis I'd like to move for a

I have a second basis Your Honor it

came out in the testimony of Mr Welch that all of the

samples for six differenct te5ts that he conduct ed have

been used up essentially destroyed so that no defense

expert could ever look at them uhder any circumstances
1

whatsoever

That spoilation or destruction of evidence

is improper I wish I could re-mtmber the name of the

Case

MR KANE It's Loud Hawk

THE COURT What is the case

MR FANE Loud Hawk

MR CHRISTIANSEN The government or the

State has now admitted in testimony that there is no

ability for the defense to conduot tests on these items

25 Ithat the State intentionally although not maliciously I
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don't believe but it intentionally diestroyed the

evidence or used all of it up for lack of a better term

It's a similar situation in the civil

context when a company does this and at the end of the

case they are entitled to a Wet IN wild instruction which

says that presumptively Ladies and Gentlemen you have

to presume that if this evidence was preserved it would

be adverse to the party who destroyed it intentionally

THE COURT On that issue I think itfs

rather important to make a distinction between vising it

up and destroying it

Did this witness testify that there was

residue there was sufficient samples for additional

testing and he destroyed it or he used it all in his

tests

MR CHRISTIANSEN The second one

He used all of it up I'donolt know how

many total tests he did but six of all of his tests I

think there were 14 or 15 done

Six of those he used the entire sample

that was retained by the crime scene analysts for

example the swabs from blood at the back of the truck

All three of those have been used up in their entirety

THE COURT It that not tantamount to a

cirQumstance to where you woQld have a limited amount of

Zag 14pu 02 189-2973 13urnrf7 A 11-I'Am4o T-ji Vrip
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material to test and that the test was cond-ucted that

would necessarily use all that material

admissible

Under those circumfitance would it not be

MR CHRISTIANSEN Judge quite frankly

it may not be admissible or I think as the witness

testified what they do now is they call up the DA's

office and say I'm going to test this I would may use

it all You might to get a defense person down here to

test this and take a look

He did not do that back then He said the

process has been ongoing to get more fair as they have

gone in doing DNA over the yeaz-s and their testing has

become better but with this particular evidence it

simply is gone for all intents and purposes

I cant test it or have a DNA test done to

it to see whether it is the purported victim in the back

of his truck

THE COURT Response Mr Kane

MR KANE Your Honor first as to the

mistrial motion if I could take theme in reverse order

The motion for mistrial as I understand

it is based on the faQt that the defense only just found

out that this stuff was used up and so it couldnft be

25 Ire-tested
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Counsel has admjttd having since at least

March of 2000 the first of the two laboratory reports

And if you look at that one there were seven iteins that

were tested

Four of them had sufficient sample

remaining for re-testing Three of them which are all

three swabs from the Toyota pickup truck idtntified Eric

Hamilton indicate no in the column is there sufficient

material in the re-test

My point is if the defense wanted to

re-test this issue the government supposedly destroying

evidence that they had a right to re-test that doesn't

require anexpert witness notification That only

requires disclosure

They have had that disclosure for close to

a year If that was an issue they wanted to raise they

were clearly entitled to do it

A far as the motion based on the question

to Mr WelQh about whether there's material left or not

and it could have been re-tested by the defense I

believe that it was an inadvertent comment in the sense

that it was not meant the shift the burden to the

defense

That can be cured by an instruction

i

25 leither a specific instruction if that's what the defense
I
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wants or the general standard instruction that tells the

jury that the burden never shifts to the defense

We're certainly not going to argue in our

closing argument that the defense had any biirden to do

anything and then failed to do it

It was a single question and I believe it

was invited fair comment I stopped counting after the

first three or four

My guess 18 there were about eight

questions that were asked to Mr Welch on

cross-examination-by the defense that all amounted more

or less to Isnt it a fact doctor or Mr Welch that

if he or somebody else wanted to re-test this stuff we

canft do that because there's none of it left Isn't

that what happened

I think when do you that over and over and

over again that the counter to that question Aren't

there a lot of these samples where there is plenty left

that if him or somebody else wanted to test them they

could do so

I think that's a fair ques-tion

THE COURT Your response

MR CHRISTIANSEN Briefly judge

I admit that I have had one or both of Mr

Welch's reports in a timely fashion However I don't

TztT Vrgzr i V2 38S-Z973 3 Llstp A 11-Amaf a Eni llrgus t7O2 155152
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know under any cirQii-mstances where I would retain a DNA

e3cpert when I have not received notice that this

gentleman was going to be offered as an expert and I

would have to then rebut his to5timony

So I think that's putting the cart before

the horse The State has admitted it did not comport

with the statutory requirements and that's the box that

Vin placed in

Now five of the six items that I'm

referring to judge that are no longer available to be

tested are as I ee it all of the tests where the blood

is identified of the two victims in the two vehicle8

There's the three swabs from the pickup

truck that Mr Welch offered testimony those are the

blood of Eric Hamilton the African American male found

just south of town under the lattir-e-type structure of

boards and two items collected by Randy McPhail from the

rear of the 198 Dodge van that are identified as Peter

Limanni's blood and hes the gentleman found just over

the border in California

All of that is gone and that is the most

Mperative evidence in this case that the State intends to

try to box Mr Seka in because his argument is going to

go he was the only one with access to these vehicles and

the only one that knew both of these victims

T-as tTRqua 7UZ 398-M3 Tag lorgau 1702 155-3152
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Now we're in a spot where we can have no

opportunity to look at this evidence from an independent

standpoint And you know to be quite candid to raise

it before I know the guy is going to testify is

impossible I wotild have no reason to do so

We would request the limiting instruction

if the Court denies the mistrial motion on the question

asked by Mr Fattiq and as to the items that have been

identified as the blood of the two victims and the

various vans it's a spoilation of evidence

If the Court would like us to do some

research to see the appropriate remedy I'm happy to do

that over the weekend and get you some case law on it

I-think Mr Kane probably knows the cases

off the top of his head but 1 qi-iite candidly don't

THE COURT Is there any demonstration of

a destruction of any samples that would have been

available for your testing

MR CHRISTIANSEN They used all the

sample up

utilization

evidence

TO'S Vg Ta 722 ES-M3

THE COURT Right

That's not really spoilation It's

It's not the willful destruction of

MR CHRISTIANSEN I wotild say it's

Divsqfi A R-Amafa 1103epis 7m

APP0850



1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

77

willful but not malicious It's intentional they use it

all up

They are not doing it necessarily or

my contention is that they I'm not saying they did it

on purpose so we wouldn't have it I'm saying they did

it on purpose and now we donft have it and that's the

situation we're in

MR KANE One further issue on the

governmentfs issue of good faith I think Mr Welch's

testimony is now clear that technology has now advanced

to the point where you use a lot less of the sample so

today they can preserve a lot of things they couldn't

back then

There's absolutely no evidence that he

deliberately destroyed anything or that anything was

consumttd except in the process of-testing using the best

tec-hnology that existed at the time

THE COURT Thank you gentlemen

As you know counsel I indicated at the

bench when you approaQhed that I was going to allow the

State to procLt ed and not strike the question asked by Mr

Fattig

My thinking at that time is my thinking

now and that is simply this we've spent qvite a lot of

25 Itime here today on this DNA question It is an important

Tza Ursan 70 39B-2973 Jjisrpf A R-Amea Y Iff 11r9as
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1 question in this case as far as I can determine
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The doctor or the chemist had been

challenged in a number of ways and so it is of some

import My thinking at the tim that you approached was

that clearly the defense counsel's questions of the

chemist Mr Welch or however you care to characterize

his title left definite inferences that somehow if we

just had had an opportunity to test this somehow his

examination would be discredited and his findings would

be invalidated in some fashion

I think after that clear inference is made

that Mr Fattig was in his rights to make a

counter-assertion to the question he asked I think

that's basically fair

Now I agree with Mr Christiansen that

there should not be a shifting of the burden here but I

think in the context of what we find here in this case

this afternoon a shift in the burden has not occurred

Now as to the othEr issue I'm afraid I

don't subscribe to the theory that lack of notice of an

expert being called which we have to concede here was

iiot properly done through as Mr Kane says inadvertence

and there's no reason to believe otherwise but there was

no notice given per se that an expert would be called

in this instance

Kaa llqus 102 398-2 373 31tiscpfl A D'Amain T-4a Vegn U2 155-3-152
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But I donft think that fact necessarily

justifies or suggests that DNA testing would not be

pursued or inquiry would not be made as to whether or not

there was additional amounts of blood or DNA material to

e tested

I think it's more likely candidly that

defense counsel had no reason to believe that the Metro's

testing was inaccurate or that there would be any

advantage to testing that material

Now that's just my offhand assumption and

I realize thatfs all it is

I donft think one necessarily means the

other Once the report was received last March almost a

year ago of the results of the DNA testing I think if

there was any bonafide reason to challenge it counsel

might well have inquired at that j ncture Is there more

material to test at least and that certainly would beg

thc question By the way are you going to call an

expert

That's not the defens8ls responsibility to

ask if you're going to call an expert But I think if

there was a legitimate concern about the DNA testing

that that would have prompted the question Is there

sufficient material for us to have our tests run

I say that in all candor By this IIm not

T-UP VrJus 792 388-2973 3118tP4 A D'Amrify Cis Icguo 702 455-3521
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in any way chastising defense counsel I just frankly

think it was going to pay off

T'm not expecting them to admit that on

the record one way or the other

Anything else to be said in the matter

MR CHRISTIANSEN No sir

MR KANE No Your Honor

THE COURT Mr Bailiff please

Whereupon the bailiff brought the jury

to the courtroom

THE COURT Will counsel stipulate all

members of the jury are present and properly seated

MR KENNEDY Yes Your Honor

MR KANE Yes

THE COURT Your first witness after our

break

MR KANE Takeo Kato Your Honor

TAKEO KATO

called as a witness herein was sworn by the clerk of the

court was examined and testified as follows

THE COURT speak into the microphone

Keep your voice up

13a CcgzH 7V 3OB-2973
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1

2 EXAMINATION

3 BY MR KANE

4 Q Sir please state your name and spell your

5 fir5t and last name for the record

6 A The first name is Takeo last name is

7 Kato K-a-t-o

8 Q Mr Kato I want to talk to you about

9 1998

10 At that time did you know a person namid

11 Peter Limanni

12 A Yes

13 Q How and where did you first meet Mr

14 Limanni

15 A He was my he had office riqht next to

16 my office

17 Q Where was that sir

is A It was in Santa Monica in California

19 Q Eventually did you enter into a business

20 arrangement with Mr Limanni heie in Las Vegas

21 A Yes I did

22 Q When was that

23 A It was I would say 198

24 Q And what type of business was it

25 A it was air conditioning replacement or

Tns irgzia 702 qS-297 1 3vs2ph A T1 kmdLi Tza 11cquo 7U 155-3-152
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some kind of the air conditioning business actually

Q And roughly were yo-i 5050 partners or was

there some other arrangement

A Are you talking moneywise

Q Yes

In terms of the money that the business

would make would you both share 5050 or was there some

other kind of arrangement

A In the beginning it was 5050 and we

changed it later

Q Interms of the money that was put into

the business did you put in equal 5hares

Did you put in more

Did he put in more

A It war 5050 Actually it was 51 and

that was him and 49 is mine

Q And how much money did you yourself put

into that business from the time you got started until

the time it ceased operation

A Are you talking about cash

Q Yes cash money that you had to put into

the business

A It was aboiat 35 to 40

Q

25 in

Ziru'UeFu 7 3SE-2973
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Q Was his investment are you familiar with

the term sweat equity

A Um-hum

Q Where you basically earn your equity by

the work you do in the business

A Yes

Q Was that Mr Limanni's way of putting

value into the business

A No

Q What did he put into the busine8s then

A He was he had a license to do the

business so that's the

Q So that was his contribution

A Yes

Q Did the business do well when it started

A No aQtually not

Q So right from the beginning it didn't do

very well

A Yes It was before summer so it didnFt

happen anything so I stayed Four months

Q By the Fall of 1998 had you decided to
I

t8rminate your business relationship with Mr Limanni

A Actually that was the beginning of the

25 Isummer
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Q So way back at beginning of the summer you

Were trying to get out of things

there not

There was a lease here in Las Vegas was

A Yes

Q And you were trying to get out from being

the guarantor of that lease is that correct

A Yeg

Q Now in November 1998 were you madeaware

that Mr Li-manni had gone-missing

A Yes

Q And how did you find that out

A 1999 or

Q 1998 or in NoveirCber of 1998

A Okay I called then I don't recall too

much but I think I spoke to a landlord out at the office

and he said he's missing

Q

police

Were you eventually contacted by the

A Yes Actually I think that was FBI

Q But do you remember being contacted by

police officials here in Las Vegas

A Yes

Q Do you remember that at some point you

25 Ifound a written list and mailed it to the police

T-ae Vvpv IC2 308-2973
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A I don't quite understand

MR KANE May I approach judge

THE COURT You may

BY MR KANE

a I want to show you what has been marked

for purposes of identification as State's proposed

exhibit 20 Do you recognize that

A I don't recall

Q Is that your name and forwarding address

tip at the top

A Yes it is

Q Is that the address that you had back in

the Fall of 1998

A Yes it 15

Q Would you take a look at the contents of

this envelope and tell me if you recognize that

A Yes I do

Q What is that

A This is the list of to-do lists I found

after I went to office Peter was gone and nobody was

there except him and then I found this one and then I

think I sent or give to thi police

I don't recall

Let me tako you through it

Tug Vesirs 792388-253 131115rP11 A BArtdv T-3s 11cgirs 7021 Ji4152
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This was the office at 1933 Western

A Yes

Q You said you found this after Peter had

gone missing correct

A Yes

Q You said he was there

Who were you talking about

A By the time that he was called Jack

which is I think him

Q Jack is here in the room

A No Actually the first time I was

Q I No no I'm sorry I'm not making myself

Is the person you know as Jack here in the

A Yes

Q Would you point to him and tell me what

he's wearing

A That's him

Q Point to him

A Witness indicating

MR KANE May th record reflect

identification of the Defendant

THE COURT What ishe wearing

T-55'Uegirs US-2973 13's Icvo Uz M4152
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THE WITNESS A brown sweater1
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BY MR KANE

Q

THE COURT The record will so refleQt

And after you found that at 1933 Western

you furni8hed it to the police either in per5on or by

mail

A I donft recall but yes I did

Q 5ut somehow you got it into the hands of

the police

A Yes

Q After you heard that Peter Limanni had

gone missing did you ever talk to or hear from Peter

Limanni again

A No

Q You're aware that Mr Limanni is deceased

are yoii not

A I'm sorry

Q You're aware that Mr Limanni is deceased

now he's dead

A Yeah

Q

happened

Do you know anything about how that

A No I don't

Q Did you have anything to do with it

A No I don't
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EXAMINATION

BY MR KENNEDYt

Q

conversation on the telephone with Detective Thowsen in

December 1998

A Yes I did Yes I do but I don't know

I don't recall the conversation but he

did call me

Q I'll ask you a few details

Do you remember telling Detective Thowsen

that you had another partner named K-a-Z T-o-e

A Yes

Q

hundred thousand dollars in Mr Limanni's air

conditioning business

A A hundred thousand don't know I

don't know if it was a hundred thousand but total could

be yes

88
MR KANE Nothing further Tender the

THE COURT Cross-examination

Mr Kato do you remember having a

And that you and Mr Toe had invested a

You told us you inVested approximately up

to 40000 in cash is that right
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truck is that correct

A Yes the Toyota yes

Q Was there any eqiiipment that yoii purchased

or leased as well

A Yes we did

Q

investment sounds about right

A Yes More than a hundred thousand

Q So you and Mr Toe invested all this money

and gave it to Mr Limanni to start this business here in

Las Vegas is that correct

A Um yes In the beginning it wasn't a

And you also lea5ed several vans and a

So the hundred thousand dollar total

hundred thousand but the overall yes

Q overall investment

A Yes

Q Now you told us on direct examination

that the business I want to make sure I understood

you correctly the business started to fail in the

summer of 198 was that right

A NO

Actually the business right after we

started I stayed there for abo-ut three months stayed

with Peter Limanni25
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I felt it's not for my business type so I

just even before start summer I just left because we

had kind of bad relationship

Q You and Mr Limanni had a bad

relationship

A I would say he found out he is using

companies money using for personally so I didWt like

it It's a company so I didnft like it

So I told him

Q He was using company money for personal

reasons

A Exactly for personal uses I told him

couple times but he didnft fix it And also he felt

something for me I think

Qil You feel he didn't like you as well

A Kind of I guess

Q Was your partner Kaz Toe was he here in

Las Vegas with you

A He was here but he just left because he

got to go back to L A
Q Back to L A
A He was going to come but couldn't make

it

Q Do you remember in October f98 that you

25 1had a meeting with Mr Limanni where you told him you

T-n Vepa 702 3SS-2973 310sepl A RJAM'do td_q IJ540
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1 wanted your money back

2 A I'm sorry when

3 Q In October 98 that you had a meeting with

4 Mr Limanni you told him you wanted your investment

5 back you wanted to be paid back all the money and effort

6 you put into thi5

7 A Yes that was right before I left So

8 it's October already I didn't have a contract but that

9 was like three months after I agree both of us

10 Q So I'm clear it was October that you had

11 a conversation with Mr Limanni and you told him that you

12 wanted your investment back that you wanted to get out

13 of this business is that corx-ect

14 A I think it's hot October no It was

15 before the summer

16 I don't recall the month but before the

17 summer

18 Q Okay

19 A October I wanted the money back by

20 October

21 Q Do you remember Qominq to Las Vegas in

22 October and ma ybe the end of October and taking back one

23 of the vans one of the vans that you had leased back to

24 California

25 A Yes I don't recall the date but I did

t3e I-Irps 72 338-2973 702 M2152
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Q Why did take that van back

A Because that was under everything

under my name so he didn't pay the lease so I found

out and also the insurance is under my name so I kind

of you know worry about it so I just took it

Q Did you have intentions of coming back to

Las Vegas to take the other vehicles back to California

A No I didn't actually

Q You were just going to take one back

A Just one because he needed two more you

know keep doing the business so I left the two but I

kept the one

Q Now there were three vans and one truck

is that correct

A Three van yes

Q You were the one who leased all four

vehicles is that correct

A Actually yes

Q Did you have your own set of keys for all

four of those vehicles

A No I don't

Q

Las Vegas

They wei7e all here with Sinergi here in

25 1 A Yes
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Do you remember Mr Limanni trying to get

You to become involved in his cigar business

He wanted to open up a cigar shop

A Yes I remember Actually he came to

T met him both of them I met him in Santa Monica

Q And did you decide that you would invest

in the cigar business or you didn't want anything to do

with it

A No I didn't say no but I didn't think

so

Q Do you recall telling that you told

the police that Mr Limanni boasted or told how he could

qet new identification and become a new person with false

ID

Do you remember telling the police that

A Yes

Q Mr Limanni told you that that he could

become a new person

A Like he can get because I am from

Japan I do need Green Card He knows about those things

and he actually told no about that

Okay Did he tell you as well that you

could become a new person and obtain new credit new

credit with banks

A Yes he did Can I ask'you something

T-js llcgma 7W 388-ZG73 JtieCPIT A B-Aiiec
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Q I get to ask all the questions That's

the purpose of his whole system

A He did ask me but the reason I say yes

because because I didn't want him to leave the

business just leave everything and I'm in trouble so I

say I wanted to do some Visa things or Green card things

and then I can contact him all the time

Q Yoia didn't want him to abandon the Sinergi

business or just leave it because you had all your money

invested in it is that correct

A Yes

Q I'm going to show what you has been marked

may T approach the witness

BY MR KENNEDY

Q

THE COURT You may

as Plaintiff's

proposed G Have you seen that doQQment before

A

Q
A

Q

A

Q

A

Yes

And what is that

This is the I can't read it

Go ahead and read it to yourself

as Defendant's

Yes I do remember

Is that a letter yoi-i wrote

Actually thisis my Partner

25
1

Q Is that your signature at the bottom

T4 tlep 7f2 3BU-2973 305rP11 A D'AMdfl T-as Icc
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Q So your partner wrote the letter but you

signed off on it

A Yes I did

Q Did you read the letter before you signed

it

A Yes I did

Q is that a copy of that letter

A I think so

MR KENNEDY Your Honor at this time we

move for the admi-ssion of Defendantls G

MR KANE No objection

THE COURT So admitted

BY MR KENNEDY

Nevada Properties

A I donft remember

Q Do you remember MiQhael Cerda who was the

landlord at office at 1933 Western

A Landowner

Q Ono of the representatives of Nevada

Properties

A I don't recall his name

Q And did yoiz write in thi5 letter that you

wanted to get out of the lease on 1933 We-stern

T-16 Vegaff 792 38S-297-1 DI uglV4 A RJAmatEr Tas Vegne 702 155-31151
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A Yes

Q And did you also put in this letter that

you felt that you had been misled or betrayed by Peter

Limanni

A I don't know

Q Just read the second paragraph to

yourself

A What was the question

Q The question is did you feel that you had

been misled or betrayed by Peter Limanni

A We11 um that time yes I did but now I

feel it was a business thing so now you feel like 5050

Q You feel like 5050 what

A Like it was my fault also

Q All right But it was your money and your

investToent in this business is that correct

A Yes

Q In fact you were one of the guarantors on

1933 Western is that right

In other words you guaranteed the lease

A Yes

Q Is it trUe Mr Kato that in January 1999

you had to file a Chapter 7 bankruptcy

A Yes I did

MR KENNEDY If I may approach the

s OEgns 70 388-2973 171 useph A R-Am-rtj TAP IlEgas 70255-3132
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BY MR KENNEDY

Defendantfs proposed exhibit 1 This document appears to

be from the Bankruptcy Court in the Central District of

California

Is that your name on the filing for

Chapter 7 bankruptcy

A Yes

MR KENNEDY At this time move for

admission of Defendant's proposed exhibit 1

MR KANE No objection

THE COURT Received Thank you

BY MR KENNEDY

Q

THE COURT You may

Let me show you what has been marked as

Mr Kato in January 1999 just two to

three months after yo-u last saw Mr Limanni you had to

file for Chapter 7 bankruptcy is that right

A Yes actually but I was that was the

process to finish that day but I was doing for about

three months

In this bankruptcy you had certain debts

that you had inourred including the leases on the

vehicles for Sinergi is that right

A Yes I did

T-ja Vq2ro 732 388-2973 11juliqll A 11AXwtfD Tau Vruzis ZG2 155 3-132
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Q Did you list the lease that you had with

at 1933 Western as an asset in your bankri-lptcy estate

in order to get off of that lease

A I think so I don't recall but I think

SO

Q But you were a guarantor on that lease is

that correct

A Yes but I think I was talking to

think I did yeah I don't recall too much

Q So things got really bad for you

financially towards the end of 1998 is that right

A Yes

Q

when did he leave for Japan

Did he eVer go back to Japan

A Both of them yesboth of us

Q When did you go to Japan in 1998

A 199s i think end of December or

something

Your friend Xaz Toe did he leave

Q The end of De-Cember

obviously you came back to the United

States is tha t right

A Yes

Actually back and forth I do business

over there too

T-nellegas M 355-2973 lljcl pf A 11-I'Ameti Mas mN 70455-3452
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A No After T think four months five

months

Q Then he came back in 1999 later on

A Yes I was that was March

Q And Kaz did he also have money in this

venture to set up the air conditioning business here

A Actually I did have the company called

Tak Trading The company invested so he was my partner

silent partner

Q He was a silent partner in your company

is that yes for the record

A Yes

Q The money that you had you told us you

had around 40000 to invest in the Sinergi business

is that money you had saved up or was that

from another source

A No it's save up Also no I lend it

from friends in Japan

Q You borrowed money from your friends in

Japan to further this business here in the United States

is that right

A Yes

Q And when this business fell through the

25 Isinergi business did you still have to pay back your

Tas VPq 792 3EB-2973 DI llsqfj A 3'Aniab T-no Uegao 72155-3-152
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friends in Japan for the money you borrowed

A Yes I'm still doing that

Q You're still doing that

A Yes

Q Do you pay them something every month

A Every month

Q Were your friends upset over the loss of

this money back in 1998

A Oh no Just pay them back so it's

nothing

Q They are fine with everything

A Yes

Q Do you recall when the last time you

may have been asked this on direct I just want to

clarify it do you remember when the last time it was

that you spoke with Peter Limanni either by telephone or

in person

A I donft recall the date but I do

remember

Q Would it have been the time you came to

Las Vegas and took the van back or was it after that

A Don't recall but very close it was

right before or right after

Q Were you awarp that Mr Limanni was trying

25 Ito start another business very similar to this in Lake

Czjs V29au 702 3BB-2-q73 31svplj A B'Amda tif I-Irps 702
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A I don't recall if he told me but I kind

f knew it

Q You kind of knew it

A Because um I think we got some call or

we found a paper or something I don't remember but T

kind of knew he is opening I think some cigar business

Maybe he told me I don't recall but I

kind of knew

Q Were you aware that he had entered into a

lease for some office property in September 1998 in Lake

Tahoe

Did he tell you about that

A I don't know if he told me but I do I

did know but I don't know how I don't recall why

Q Was it your understanding that if he had

opened this office in Lake Tahoe that you were to receive

some of the profits from that business

A No

Q That was his separate business

A I think so but from that business but

personally he 8upposed to give me back but from that

business I donrt know

Q So TIm clear you and your friend Kaz

25 Iyou're providing the back-up the money the vehicles

T-as 11equa 17112 198-2973 lxt-qeph A b'Amzrfrr tas Vcps 179Z 35-3 11-1
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whatever is needed to get this business going here called

Sinergi and you expect some profits in return is that

right

A In the beginning yes yeah

Q And so if Mr Limanni was forning another

Sinergi office in Lake Tahoe would you expect business

there profits from that

A I didn't know it was Sinergi business in

Tahoe I thought it was I would imagine it was

cigarette business

Q You were never told they were going to

open up a heating business in Lake Tahoe

A No

Q You you were never told that

A No First time I know

Q Sinergi was that heating and air

conditioning

A I think so yes

Q Were you aware he took one of your vans up

to Lake Tahoe and left it there for a period of time

A I don't recall when but I knew

Q Did that upset you that one of your vans

was up there

A of course

25 1 Q Because that van should have been used for

Eag 11eva 702 MS-2973 Dbsqf A T-aff 14po 702 453-3-1-52
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1 missing

the business here in Las Vegas is that right

A Yes

103

Of course you thought Tahoe wa5 going to

be a cigar shop business is that right

What's that

You thought Lake Tahoe was just going to

be a cigar shop business

A Yes

I think one time at the Santa Monica

meeting he was on the way to Tahoe He say he going to

meet somebody over there I could imagine he was going

to have some business of there

MR KENNEDY Pass the witness

THE COURT Re-direct

MR KANE Just two things

RE-EXAMINATION

BY MR NANE

Q In November of 1996 when Peter went

missing where was

A 199 or 198

Q 198 Where was Kaz Toe at that time

A He was I'm sorry when

11A veps V 88M

In November 1998 at tine when Peter went

D1 xi iq4 A R_Amatti
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A I think he was either here or Japan Both

of us left same day to Japan so if you tell me exact

day

Q

forth

But you both continued to travel back and

A After that

Q After the end of 1998

A Well yes we stay there six months and he

stayed four-month and come back

Q And the Santa Monica meeting where Mr

Limanni met with you and was pitching his smoke shop I

thought you said I met with both of them

Did I hear you right

A Yes

Q Who was both of them

A It was Jack and also Peter Limanni

Q Were you told at that meeting what was

going to be the business arrangement in this smoke shop

between Jack and Peter

A I'm sorry

Q Did they tell you at the meeting what was

going to be the business arrangement were they going to

e 5050 partners boss and employee

A With me or with

25 1 Q With each other

Z Trvt 702 qF-2973 lmqj A RAmatu T-40 Vepp 7112
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A With each other mean Peter and I

Q No

A Peter and Jack

Q Let me try and make it plain

They wanted you to give them money so they

could start a smoke shop correct

A Actually they looking for another partner

Q Leave you out of it

Did you understand that Jack and Peter

were going to be partners in this szoke shop or that one

would work for the other one or was it discussed

A It was not discussed I didn't even know

Q

meet with you and talk to you about it

A yes

excused

But they both came over to Santa Monica to

MR KANE Nothing-further Your Honor

THE COURT Re-cross

MR KENNEDY No re-cross

THE COURT Thank you sir You're

Next witness please

MR KANE Ken Wolf

T Vrqos 702 388-n73 jjrtr q1j A fflmafit Td-q Vegas 702 155-3152
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KENNETH WOLF

called as a witness herein was sworn by the clerk of the

court was ct xamined and testified as follows

BY MR FATTIG

Q

EXAMINATION

Sir could you please state your name and

spell your last name for the record

A Kdnneth Wolf W-o-l-f

Q How are you employed

A I'm a detective with the San Bernardino

County sheriff's Department

Q Are you assigned to a specific detail

A Yes I am

Q What is that

A I'm assigned to the Sheriff's Department

Homicide Bureau

Q How long have you been a police officer

A Been a police officer for 21 years

Q How long have you been in homicide

A Eight years

Q On December 23 1998 were yoti on duty that

25
1 day

T-je Vqns 7 388-2973 jawl A B'Amdia Tw Vettaff 1732 455-3152
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Q Did have occasion to learn of the

discovery of a body near Nipton California

A Yes

Q What time of day did you learn of that

A On that day I got called approximately

900 o'clock in the morning for a callout out into the

Mountain Pass community one mile east of interstate 15

off of Nipton Road regarding a dead body

Q Where were you at when you got the call

A I-was in San Bernardino

Q Is that where your normal office is at

A Yes The Sheriff's Department has its

homicide unit out of downtown San Bernardino

Q What did you do after you got word of

that

A I was assigned to the case with other

detectives to roll out of San Bernardino and we responded

from there to the scene

Q How long of a drive was it from San

Bernardino up to where the body was at

A I know I arrived at about 140 pm by

the'time we got there

Q It was several hours

A Yes

T-4-o Vesu 7112 383973 Tar VryiF 702 13 3 132

APP0881
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Q When you could yoQ describe where

exactly the scene is at

A Yes

The scene or the gravtsite which was

reported is approximately a mile east of inter5tate 15

off of Nipton Road

The gravegite is approximately 21 feet

south of the south edge of the roadway in a dirt area

In this dirt area there are two berms and the body was

found between these two berms fac'ing down in a partial

grave

Q How close is Nipton Road to the Nevada

A I would say between six and 10 miles I

0 When you got on the scene what was going

A When I got on scene a patrol deputy from

the Baker station was on scene Fe had secured the

scene

He informed myself and other detectives

and forensic specialists Jeffrey Smink who is from our

crime lab informed us of the person who found the body

Q What did you do after you got that

25 information

Tiff VrFs 702 ISS-2973 DlLisgpii A DA-mTh Lip Ups 702 1 3 1 1-1
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A After I obtained the information that

Peter Borden had found that body earlier in the morning

I then started my crime scene investigation

Q What did that entail

A That entailed photographing the scene

collecting the evidence ti7ying to find out who this

person was making an area searr-h also

Q
Smink

Did you do that in conjunction with Jeff

A Yes

MR FATTIG May I approach the witness

Your Honor

THE COURT Yes

BY MR FATTIG

Q I'm going to 8how you a series of

photographs that have been marked State's proposed 65

through 69

if you could just look throtigh those first

and tell me if you recognize them

A Yes I do

Q And what do they show

A These are pictures that depict the

gravesite along with the body location of the crime

SCene

25 Do they fairly and aQrurately depict the

tas VEgau 792 359-2973 A 3-kmita Lir I-Irps 702 15152
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A Yes

through 69

BY MR FATTIG

Q

MR FATTIG Move to admit photos 65

MR KENNEDY No objection

THE COURT They are received Thank you

If you could Detective Wolf Starting

with 65 could you look at the photo and describe what is

shown reading the number on the back of it

A Number 65 depicts the berms from the

roadway looking in a southeasterly direction

Number 66 is another color photograph

which depicts the body looking in a westerly direction

Number 69 is a color photograph of the

body This photograph shows the skill and what appear to

be two gunshot wounds to the skull area of the victim

Number 68 is another photograph of the

victim lying in the dirt facing down His left arm is

pointing in a northerly direction and his left arm is to

his side and there is animal activity to the body

Photograph number 67 depicts the gravesite

looking in a northerly direction

25
1 Q Could you generally describe the placement

To beps 702 W-2973 1-4funP4 A P-Amaf j rz-q Uqus
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of how the body was in the gravesite

A Yes

The victim was face down

He was partially buried from the

bottom of the legs down was buried His left arm was

extended out away from his body as I indicated

pointing in a northerly direction

His right arm was down to his side His

right hand was partially buried

On the other side of the berm there was

what appeared to be two tire marks or two tire

impressions not in detail that we could find detail

tire tread marks but it appeared as if a vehicle had

driven away from the body in a westerly direction

Q What was the general condition of those

tire tracks

A Very poor There was no detail to the

tire treads All you could do is measure wheel base and

you could just indicate that there was a vehicle there

Q Could you generally describe the condition

of the body you saw

A The body was badly decomposed with animal

activity to the head and to the torso area

Q Could you describe the general location

25 1what it looked like out there

X-aff vegge 792aSB-2973 Jqvinp4 A 34'Amab Tis Vqa M153-3 152
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A This area is a very desolate area in the

part of our county It's part of the Mountain Pass

community

It's very desolate no homes

There is a mine oi-it in this area going

toward Nipton Road The railroad is the nearest industry

in this area

There is a couple of mines out in there

but I did not see any other homes So it's pretty

desolate

Q Were you there when the body was actually

removed fully from the groiind

A Yes I was

The coroner arri ed sometime after 130

m and the coroner what we refer to in homicide as a

body roll where the body is actually moved very

carefully methodically as to not lose any trace

evidence

I was pre5ent when that occurred

Q Was the body wearing any clothes that you

saw

A The only clothing or article of clothing

that the body had was a pair of boxer shorts with the

brand Joe BoxOr

25 1 Q Did the body have any jewelry or any rings

1 Ug 792 32973 A D'Anatz tas'Uegao 702 475-8-152
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or anything on it

A I did not note any

However I did not attend the autopsy but

from the prima facia I could not determine that the

victim was wearing earrings rings jewelry

Q Was there any ID on the body at all

A There was no identification on the body or

around the body

Q was identification of eventually obtained

on the body

A The only identifiable item or things that

I could tell the body had was two tatoos one on the

right arm and the other on the other arm There wa5 a

tatoo of vulture on one arm I believe it was the right

and there was another tatoo on his left arm of an eagle

The fingerprints that forensic specialist

Jeffrey Smink was able to obtain was T believe from the

right hand We submitted those latent fingerprints to

the sheriff's crime lab

Q Did you eventually get word back as to who

those linked up to

A Yes

Q After you got that what did you do

A The fingerprints were submitted on the

23rd on that same day to ol-ir lab and on the 24th I got

Crs lirgas 702 3SS-2973 3 Lisepfj A BEAmatv Tas 33rpa 7112155-3-132
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a phone call from our sheriff's crime lab indicating they

had made a positive identification

Q And what did you do after you received

that information

A I forwarded the information to the agency

where the victim was our victim who we had listed as

a John Doe 33 9a we had him identified as Peter Paul

Limanni out of the Las Vegas area

Q At a certain point in time did you contact

the Las Vegas Metropolitan Police Department

A Yes I did

Q When did you do that

A That was on Dec8mber 28

1 called the Las Vegas Metro HomiQide and

spoke to Detectives Jim BiiQzek and Tom Thow8en and I told

them that their fingerprint showed a match on their case

Number 98111600443

MR FATTIG May I approach the witness

THE COURT You may

BY MR FATTIG

Q Directing your attention to Exhibit 65

can you describe specifically what that photo shows

A This one shows the dirt berm next to the

gravesite

25
1 Q And is the body visible in that

I ja'UL gas 70 Z8-2973 Dbiwplj A R-Am-thi Tas Urpa 7fiz
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1 photograph

2 A No it's not

3 Q And is that fair to say that that's the

4 view from the road

5 A Yes it is

6 MR FATTIG Nothing further at this time

7 THE COURT Cross-examination

8

9

10

11 EXAMINATION

12 BY MR KENNEDY

13 Q Did your investigation reveal that the

14 individual you identified as Mr Limanni had an address

15 in Santa Monica California or in Beverly Hills

16 A No

17 Once we found out that the fingerprints

18 came back to Mr Limanni and that Las Vegaf Metro had a

19 case that they Were working we then decided that th8y

20 were going to go ahead and take the investigation after

21 Q So no further background work was done

22 because it was'another jurisdir-tion's case that is fair

2-3 to say

24 A That's fair yes

25
1

Q The body itself you when you arrived

Trs Vc aa 702 888-2973 fijeFfl A R-AnTab To Ucgas 792 15i-31323
I
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at the site was the body still partially buried in the

ground

A Yes

Q And I believe in your report you the

indications at lea5t to the naked eye was the body was

180 to 200 pound5 is that about right

A Estimating yes

Q Did the body itself even in its decomposed

state look somewhat large

A Yes The body as it breaks down it starts

appearing and giving out an appearance to be much more

heavier

MR KENNEDY Pass the witness

THE COURT Anything further

MR FATTIG No

THE COURT Thank you very much You're

excused

THE WITNESS Thank you Your Honor

MR KANE Your Honor we have no more

witnesses but I do have a stipulation of expected

testimony in connection with the testimony of this

witness

We had intended to Qall Rick H-o-u-1-e who

is an ID technician with the San Bernardino County

25 ISheriff's Department

Tas Grsas 702 388-2973 IlLisep1l A INAmata Tas IEgas 732 153-3-152
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It has been stipulated that if he were

called as a witness he would testify that as an ID

technician with the San Bernardino County Sheriff's

Department he examined the fingerprint recoverE d from the

scene by Jeff Smink and pos itively matched it to the

known right thumb print of Peter Limanni

MR KENNEDY That is the stipulation we

agreed to yes

THE COURT Thank you

Counsel then concede that we would excuse

the jury at thisjuncture

MR KANE Yes Your Honor

We have no other witness that could be

accommodated in the time remaining

MR KENNEDY No objection Your Honor

THE COURT We will remain There's some

matters we need to discuss

Whereupon the Court adinonished the

Jury

THE COURT Thank you for your

accommodation to my schedule We'will begin Tuesday

as you probably-know Monday is a holiday We will begin

Tuesday at 100 o'clock it's a long weekend

T-as aa 71JZ 388-2M I'Jaggph A Lts lotgas 722 la5-11372
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I hope you will keep in mind the

admonition It's vitally important

Have a nice weekend We'll see yoLi back

here Tuesday

We will remain in session

Whereupon jury exited the courtroom

THE COURT Let the record reflect the

jury has exited the courtroom

Now your last statement you have other

witnesses they are just not scheduled today is that

right

MR KANE That's correct

We had planned to call Randy McPhail He

processed 1933 Western and a couple of other crime

scenes We have all his evidence and we've got it

marked

If we started with him we wotildn't

scratch the surface

THE COURT Is he your last witness you're

going to call

MR KANE No judge we have probably half

a dozen witnesses just about all police officers I

think we can ea'sily be finished on Wednesday

THE COURT All right

MR KANE That's the case in chief

T-3 1 Vepo 702 398-2973 Dbrnpli A 1'Adi3 T-M Vegas 702 15E-1-152
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THE COURT Right All right then We

will stand adjourned Ifll see you Tuesday

MR KANE Thank you

MR CHRISTIANSEN Thank you Your Honor

430 pm

ATTEST that this is a true and complete transQript of the

proceedings held DATED this lath day of February 2001

D'AMATO CCR 017
25

1
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