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LAS VEGAS NEVADA TUESDAY FEBRUARY 20 2001 305 PM

CONTINUED CROSS-EXAMINATI

BY MR CHRISTIANSEN

And then the detective walked you back

around to the durapster and said Look in here doesn't

this look unusual

A I don't know if those were his words I

think he asked me to look in the dumpster and see if there

was anything different than when I looked a little while

earlier

Q And your response to that question is That

stuff wasn't there when we went to lunch and left the

crime scene analyst there alone

A That wasn't my response I said yes there

appears to more there's a lot of stutt in the dumpster

now than there was when I left for lunch

Q It appeared to you from the picture you

looked at that some of the items had been burnt in that

dumpster correct

A Yes Sir

Q And when you were at the scene did you

smell burning paper or burning clothing or burning

anything

MAUREEN SCHORN CCR NO 496 RPR
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A Not that I recall sir

Q Did you see smoke

A No sir

Q Had yo-u seen or smelled any of this would

you have left the crime scene analyst there alone

A No sir

How many times in your caee7 has homicide

called you up and told you to get back to a scene that you

just left to go to lunch

A Once

Q And that was this time correct

A Yes sir

Q And how many ID techs were at the scene when

you left

A When I left to go to 1inch

Q Yes sir

A I believe there was just one

Q Just Ruffino

A I believe so

Q Did you go inside of 1933 No 3 on your

MAUREEN SCHORN CCR NO 496 RPR
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25 1 in the middle

A Yes sir

Q Did he appear cooperative to you

A Initially yes sir

Q Did he ever tell you to get out of his

place you're not allowed to be iii here

A Not that I can recall sir

Q He let you come in and look around

A Yes sir

Q Did it appear to you that people were living

there

A There was clothing and couches and things

like that I didn't pay atteTition to whether somebody had

beeii living there or not

Q From looking at that incident recall can

you tell me what time it was you cleared and went to lunch

with Officer Kroll

A Looks like the same time I cleared at 1208

Q And can you tell from looking at the

incident recall what time homicide arrived

A it looks like 1233

Q About 25 minutes after you cleared is that

accurate

A Yes sir

And did a second crime scene analyst arrive

MAUREEN SCHORN CCR NO 496 RPR
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A Yes sir

Q At 12 09

A Yes sir

Q So there were two Metro crime scene analySts

at 1929 the entire time it there wa8 a time between when

you left and when homicide got there right

A It appears the second f rime scene analyst

arrived at 1209 and homicide arived at 1233

the gentleman that called you back that you had seen a

bullet inside of 1933 prior to being called back

A Yes si
Q When did you tell hirn that

A Prior to being called back

Q Prior to being called back

A No sir Not that I can recall

Q Detective Buczek ask d you when you came

back about this bullet that had com up missing right

A I don't recall I believe so

If Officer Kroll remembered leaving only

after homicide arrived would that be consistent with your

MAUREEN SCHORN CCR NO 496 RPR

APP1009
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A I can't remember if they showed 11p just

before we left I thought we had already left the scene

But as yo-u sit here today you don't

remember do yoii sir

A No Sir

THE COURT Mr Christiansen would

this be an opportunity to break

MR CHRISTIANSEN Yes sir it would

THE COURT Ladies and gentlemen it is

your duty not to discuss among yourselves or with anyone

else any subject coTinected with the trial or read watch

oT listen to any report of or commentary on the trial or

any person connected with the trial by any medium of

information including without limitation newspapers

television and radio or fom or express any opinion on

any subject connected with the trial until the matter is

finally submitted to you

We will i7etvrn in approximately 30 minutes

Whereupon a 30-minute recess was taken

THE COURT ThE continuation of

C159915 State versus John Joseph Seka The record will

reflect the presence of the defendant his counsel

MT Christiansen and Mr Kennedy Mr Kane and Mr Fattig

present for the State The absence of the jury is noted

Counsel I want you to check in my chambers

MAUREEN SCHORN CCR NO 496 RPR
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if you want something outside the presence Go ahead

MR CHRISTIANSEN I apologize to the

Court Jiidge the objection deals with Thomas Creamer

We made timely objections and by my count there were

three different things Mr Creamer said in response to

questions posed to him by the State that were all grounds

for mistiial were all improper and I'll cite the

reasons

The first was when Mr Creamer in response

to a question by Mr Kane said that Jack had law trouble

or trouble with the law back in Philadelphia We

objected Mr Kane tried to redirect or said something

to the effect I'm not interested in that that's not

what I'm eliciting and got the guy back on track the guy

being Mr Creamer

And the Court admonished the gentleman

Mr Creamer And I want to point out to the Court this

is a gentleman who came to the preliminary hearing back in

199 and testified and they had to take a break in the

preliminary hearing I wasn't counsel of i ecord I hadn't

been appointed yet

But after the liinch brEak he comes back and

started the exact same type ot nonsense he pulled in front

of the Court earlier this afternoon He even started

screaming at Mr Kennedy from my reading of the

MAUREEN SCHORN CCR NO 496 RPR
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transcript

So this is somebody who had been admonished

iD another courtroom Your Honor admonished him after the

first time when he tried to spit out something about

Mr Seka's legal problems back east

Now the truth of the fact Jack Seka had iio

problems back east Detective Thowsen ran this gentleman

He had no warrant or arrests or anything else There's an

old conviction but the jury is now left with the

impression that Jack Seka had some crivrLinai activity back

east

And that is especially harmfl11 in a case

where one of the jurors in voir dire expressed his disdain

for the legal system in Colorado when he found out

something along those lines about a defendailt on a jiiry he

sat as the foreman on So that is the first problem

The second is when Mr Creamer in response

to a cfuestion by the State claimed that in his

confrontation with Mr Seka in Jamiary of 1999 he felt

threatened that he thought that he was a loose end and

that Jack was going to tie up a loose end and that Jack

was a threat to him That again came in response to a

question by the State

There has been no notice to us that

Mr Creamer was ever going to allege that he had been

MAUREEN SCHORN CCR NO 496 RPR
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threatened his uncharged misconduct ayid stuff that is

completely irrelevant and prejiidicial

The case law about threats is that you have

to show beforehand that you're going to int coduce it from

the State's perspective and that there has to be some

argument where by clear and convincing evidence it's

linked to a defendant before threats to a potential

witness can come in because they're so prejudicial So

that came out in response to a question proposed by the

State

The final thing that he did and probably

equally as harmful as the other but in combination or

addition to the other two is what pushed it over the edge

is when he turns to the jury and responds to the Court

and I think it was the Court telling him to answer the

question that is posed

He turns to the jury and says But I have

important stuff to tell the jury He might not have said

jury I think he said I have important stuff to

tell And he turned and looked to the jury to do that

That again leaves the jury with this impression that we

the Defense are hiding the ball

And this uncooperative witness Your Honor

tried to admonish him a number of times and sort of

thumbing his nose at the Court he just continued to refuse

MAUREEN SCHORN CCR NO 496 RPR
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to do what was requested of him

All of these amount to severe injustice to

Mr Seka He's entitled to a trial where only relevant

evidence comes in and not these unsolicited color

commentary by a witness who has a huge axe to grind with

the defendant because the defendant had him incarcerated

or committed to an insane asylum

On those grounds I move for a mistrial

THE COURT Response

MR KANE Real briefly it's obvious

that Tom Creamer is a problem witness I said that to the

jury at the beginning of the trial and made no secret

about it As far as the three things that are alleged

that he said let me deal with them in turn

One is that Mr Seka had some sort of other

case which he that is Mr Creamer testified for him

That was a single reference not elicited by me and I

don't think in any way calls for a mistrial

THE COURT Isn't that the item you

struck

MR CHRISTIANSEN Yes sir

MR KANE You ordered it struck And

the at the time that Mr Creamer mentioned it he said I

testified for him So it wasn't as if he was trying to

say there was something bad that he did that I want to get

MAUREEN SCHORN CCR NO 496 RPR

APP1014



12

1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in front of the jury It was more in the context of him

trying to help him out and demonstrate any relationship

between them

Secondly as to whether he felt threatened

the Defense has known all about this altercation between

the two of them where Creamer throws the defe ndant down a

flight of stairs They cross-examined him about it at the

preliminary hearing

The testimony by Creamer is I'm standing

face to face with a guy who later tells me that he's

murdered Peter Limanni and he says to me do you want me

tc do to you what I did to Peter Limanni and I throw him

down the stairs

To add to that I felt threatened adds

very little to the descripti0ii of that incident it

doesn't prejudice the defendant at all It would he

inhuman for anybody not to feel threatened under those

circumstances

Finally as to the statement to the juy

This is important and I want to say this all jurors

understand and are instructed that the trial operates

under strict rules of evidence No witness can simply

take the witness stand and say anything that the witness

wants

Mr Creamer is certainly not the first

MAUREEN SCHORN CCR NO 496 RPR
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witness who has in my presence in the course of a trial

fought against an objection by saying What I want to say

is important The fact is he didn't say whatever it was

He was admonished to just answer the questions and

eventually he did so

The first dEalinq with the othe case is the

only thing that I think even rises to the level of

reqiAring a cautionary instruction And the other two

certainly don't call for corrective action by the Court

or a mistrial

THE COURT Well coincidentally

that's exactly how I interpreted the matter I have

written here the three things that Mr Christiansen

alluded to The first one is the troubling one if yoii

could say it's particularly troubling and I would say

that certainly there could be some damage there It's

hard to say exactly

I would entertain at the proper timf a

cautionary instruction and we'll cross that bridge when

we come to it counsel and be mindful of something that

we would consider

As to his feeliTig threatened I think that

is a rather natural inference and it merely justifies in

the witness's mind this fight that ensued I don't know

if it's of any particular import him saying that he had

MAUREEN SCHORN CCR NO 496 RPR

APP1016



14

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

important stuff to tell

If anything it militates well I suppose

it can be looked at in two ways but it certainly can be

said to militate in favor of the Defense and that it

shows a motive to fabricate He's going to do his thing

here he was to get this across and he's out here to

tell his story so he can get his licks in in a sense

I don't know that it has any significance

one way or the other really This is a murder trial I

thiiik the jury understands it's important it's all

information on the part of the witness It merely shows

that the witness has an axe to grind which I think

counsel as competent as we have here for the Defense can

take it in closing and use it against him along with his

other problems his demeanor and other things of course

I think the striking of the reference to the

legal trouble is prudent and I'm glad counsel brought it

to my attention at the time and asked that it be sti icken

The rest of it I'm sure in my mind at least does not

amount to a basis for a mistrial

I would point out to counsel that the law

requires a fair trial not a perfect trial and these

things that have come out through Mr Creamer were

inadvertent I don't think anything suggests otherwise

here The man obviously had some problems his demeanor
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and alcohol problem whatever else may be occurring there

So it's very difficult to elicit testimony that is just

absoltitely admissible throughout

The Court declines the motion for a

mistrial Anything else outside the presence

MR CHRISTIANSEN No sir

MR KANE No Your Honor

THE COURT Mr Bailiff please

Whereupon the jury entered the courtroom

THE COURT Would counsel stipulate

that all members of the jury are present and properly

seated

MR CHRISTIANSEN Yes sir

MR FATTIG Yes Judge

TH2 COURT The State's next witness

please

MR CHRISTTANSEN Judge I think we're

still on cross

THE COURT Officer Nogues have your

seat Let me admonish you that you're still under oath

Proceed please

MR CHRISTIANSEN Thank you Judge

Q By Mr Christiansen Officer Nogues I

showed you three pictures and I asked for the admission of

two and neglected to ask for the admission of three I
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show you what's been marked for identification purposes as

Defense Proposed Exhibit K Is that a picture of the back

f 1933 as yo-ulve drawn it on the board

A Yes

Q And doLts that fairly and accurately depict

how it appeared to you back in 1998

A As far as I can recall yes

MR CHRISTIANSEN I move for the

admission of Defense Proposed Exhibit K

MR FATTIG No objection

THE COURT It is received Thank you

Q By Mr Christiansen Officer Nogiies the

gentleman that was in the chain link area that you

believed was the rnanage did you ever secure his name

A No sir

Q And specifically on the day in question

you didn't seciire his name that being November the 17th

198

A No Sir

Q And even when called upon by homicide to do

a report about 20 days later as we've talked about on

December the Sth you never went back and secured that

gentleman's name

A No sir

25
1

Q And that was the gentleman that told you
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there were parties going on in 1933 and people were there

at nighttime on a regular basis

A Yes sir I don't recall that he was

telling me specifically or if he was just telling Offirer

Xroll I remember he was telling us that there had been

parties there on a nightly basis yes sir

Q So everybody is clear you've drawn for the

jury a model of what the building 1933 and 27 and 37

looks like they're on Western Avenue is that right

A As far as I can recall yes

Q And that's not to scale by any engineering

oi coilstruction standards is it

A No sir

Q But does that fairly and accurately depict

the btiilding and the location of the dumpster and the

location of that chain link fence as it relates to Western

back in November of 1998

A Yes sir

MR CHRISTIANSEN Judge I would move

for the admission of and I don't have it marked yet

but I think the next one would be Defense Proposed Exhibit

0 and I will have it marked

MR FATTIG No objection

THE COURT It is rec ived

MR CHRISTIANSEN Thank you I have
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no further questions from Office 7 Nogues

THE COURT Anything further

MR FATTIG No

THE COURT You're excused Thank you

sir State's next witness

MR FATTIG Jeff Smink

JEFF SMINK

was called as a witness by the State and having been

first duly sworn was examined and testified as follows

spell your last name for the record

A Jeff Smink S-m-i-n-k

Q How are you employed

A With the Las Vegas Metropolitan Police

Department

Q What's your position

A A crime scene analyst

Q Back in December of 1998 where were you

employed

A The Sheriff's Department of San Bernardino
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County

And what was your position thEre

A A Forensic Specialist 2 assigned to crime

scene investigation detail

Q And on December 23rd of 1998 were You

assigned to a particular case

A Yes

Q

go

And where was that case at Where did you

A The scene was actually located on the south

shoulder of Nipton Road about a mile east of 115 in

southern California

Q And did you proceed to the scene

A Yes

Q About what time did you get there

A Approximately 145 in the afternoon

Q And was that because you were in San

Bernardino and had to drive up

A That's correct

Q When you got to the scene what did you see

A There were several units on the scene

There was a Sheriff's Department unit as well as Highway

Patrol And the scane entailed a dirt shoulder areas of

raised dirt in a desert area on the south of the roadway

Q And what was your assignment that day
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A To document the crime scene with photography

and locate items of evidence

Q

scene

And could you generally describe the crime

A The crime scene included thLt Nipton Road

which was traveling ast and west in that area and a dirt

shoulder that traversed south from the roadway and two

areas of raised dirt berm There were also areas of tire

tracks which were into the soil the victim's body a hole

adjacent to the victim's body and some cotton material at

the scene

Q Could you generally describe what the

victim's body looked like

A The victim was positioned with the head

towards the east the legs towards the west The legs

were buried with dirt The head was face-down The left

arm was exposed and it had animal activity And the

victim was partially dressed with a pair of pants and a

shirt as I recall

MR FATTIG Could I approach the

witness Your Honor

THE COURT You may

Q By mr Fattig Showing you what has

already been marked as Exhibit 65 through 69 some

photographs Would you look through those and tell me if
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1 you recognize them

2 A Yes I do

3 Q Do they fairly aDd accurately reflect the

4 crime scene when you arrived that afternoon

5 A Yes

6 Q Specifically referring to No 65 could you

7 describe what is shown in that photograph

8 A No 65 shows the view of the crime scene

9 looking from the roadway towards the south Specifically

10 depicted in the center portion of the photograph are a

11 series of tire tracks in the dirt berm ar-ea and then a

12 raised dirt berm area to the south rear of the tire track

13 Q Could you describe the condition of those

14 tire tracks

15 A They were very poor quality They were not

16 of significant quality to photograph with detail or for a

17 plaster cast You can merely make out that there was a

is tire impression but riot a discernable pattern

19

20

21

22

23

24

After you documented the crime scene taking

photographs and those sorts of things what did you do

A A soil sample was collected and the cotton

material was collected

Q After those were collected what did you do

A After that I received permission from the

25 I-responding Deputy Coroner and I attempted to obtain a
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fingerprint from the victim's right hand

Q And how did you attempt to do that

22

A The victim's hand was unearthed from the

soil area The skin had dehydrated as a process of

decomposition so I used a syringe full of water and I

injected water to the right thumb area

That night it was particularly cold so as T

injected the water into his hand the water would freeze

So I had to hold onto it for a period of time to thaw out

the water and then the water had liquefied to the point

where I was able to place iDk on the right hand of the

victim and obtain his fingerprint

And were you trained to do that on a body

A Yes

Q Did you have occasion to use a metal

detector that day

A Yes I did

Q What did you do

A Prior to the body being recovered and

subsequent or after the body was recovered the area

surrounding the body as well as the area underneath the

body was sifted meaning be a shovel was used and it was

sifted through a screen as well as metal detector in an

attempt to locate additional evidence

2S
I Q Did you f ipd anythinT
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A No

MR FATTIG Nothing further

THE COURT Cross-examination

CROSS-EXAMINATION

BY MR KENNEDY

Q Mr Smink that area where the body was

found of co-urse you testified it was partially biiried

A Yes

Q And there were extremely large piles of dirt

berms in the area is that correct

A That's correct

Q And were you the one that used the shovel to

shift through the soil around there

A Yes

Q is that something did you get dirty doing

that work in the soil around there

A Yes Whenever you have soil you get soil on

yourself and it does get a little messy

Q So you yourself got a little messy that

day on your clothing just from doing that

A Yes

Q t1iere any-Fd6twear impressions located

in the area at all

2-5 1 A There were no footwear patterns with a

MAUREEN SCHORN CCR NO 496 RPR

APP1026



24

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

discernable pattern I don't know if there were any

specific areas other than the tire tracks that were

deemed appropriate to mark for evidLtmtiary value

Q Certainly you didn't take any footwear

impressions

A That's correct

Q Are you trained to do that

A Yes

MR KENNEDY Pass the witness Your

Honor

THE COURT Anything further

MR KANE No

THE COURT Sir thank you very much

MR FATTIG Jeff Lowery

Whereupon

JEFFREY LOWERY

was called as a witness by the State and having been

first duly sworn was examined and testified as follows

DIRECT EXAMINATION

BY MR FATTIG

Q Sir will you please state your name and

spell your last name

A it's Jeffrey Lowery L-o-w-e-r-y
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Q Back on November 16th of 1998 how were you

employed

A I was driving a truck for C and N Transport

Q And where was that located

A It was located at Mandalay Bay

Q Did you have occasion to get some

information from a coworker that mocninq

A Correct

Q And who was that

A I don't know his last name I believe his

first name is Mike

Q And what information did Mike tell you

A Well he came up there and said

MR CHRISTIANSEN Objection Hearsay

MR FATTIG Offered not for the truth

Your Honor just to explain what Jeff this particular

witness did

THE COURT For that limited purpose

I'll allow it Proceed

THE WITNESS He just said that he

thought he had seen a bcdy on the side of the road

Q By Mr Fattig Based an that infomation

what did you do

Q Well on the way back to Mandalay Bay to get

loaded I took Las Vegas Boulevard and looked down on the

MAUREEN SCHORN CCR NO 496 RPR

APP1028



26

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

left-hand side and seen a body oT the side of the road

Q And was that reported to the police

A yes

Q Were you on the scEne when police arrived

A Correct

Q How much time passed until police arrived

A Half hour hour

Q Did you disturb any of the scene by the

body

A No

MR FATTIG May I appioach the

witness Your Honor

THE COURT You may

Q By Mr Fattig Showing you what has been

admitted as Exhibit No 5 a photograph do you recognize

that

A Yes

Q What does that show

A That shows the body

Q Is that in the condition it was in with the

lumber on it

A Correct

Q When you found it

A corect

MR FATTIG Pass the witness
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THE COURT Cross-examination

CROSS-EXAMINATI

BY MR KENNEDY

Mr Lowery did you have an opportunity to

approach the body before the police got there

A Yes I did

Q And how far away were you from it

A About five feet

Q You could see everything pretty well

A Pretty much yes

Q Did you notice a diamond ring on the

individual's right hand

A Correct

Q Did it appear to be a large diamond ring

A Correct

Q And in the area when you went up there to

the area to look at the body were you by yourself for a

period of time

A Yeah for about five minutes

Q And during that period of time did you see

any footprints in that area other than your own

A Not that I kTiow of I wasn't really even

looking for footprints or anything like that

Q Sure Were you looking at the ground
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A The body

Q The body itself

A Yeah
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6 Honor
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Whereupon

MR KENNEDY Pars the witness Your

THE COURT Thank you very much Next

MR KANE Randy McPhail

RAUDALL MCPHAIL

was called as a witness by the State and having been

first duly sworn was examined and testified as follows

DIRECT EXAMINATI

BY MR KANE

Q Sir would you please state your name and

spell your last name for the reCard

A Yes My name is Randall Mark McPhail last

name is spelled M-c-P-h-a-i-l

Q And by whom are you employed

A Las Vegas Metropolitan Police Department

Q How long have you employed by that

25
1 department
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A Approximately 13 years

Q And what's your current assignment

A I'm a crime scene analyst senior level

Q How long have you been in that assignment

crime scene analyst

A I've been a crime scene analyst for four

years just over four years

We've already heard testimony about the

processing of crime scenes I want to ask you about a

couple other things that crime scene analysts do One of

them is attending autopsies

A Correct

Would you explain why a crime scene analyst

attends an autopsy and what he does at such a scene

A The iriterest of the crime scene analyst at

an autopsy is almost like a separate scene on its own We

view the body as a scene almost We document the overall

condition of the body show that the body was transported

intact with the body bag with the tag on it and seal

We document any injuries on the victim

collect any kind of biological samples on the outside of

the body not anything internal all the doctors do that

We collect any clothing items that have any significance

to the case whatsoever

Basically like I said the body is a scene
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1 and we treat it with full documentation like a scene
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A A DNA kit is composed of usually it's a

sample of rib and kidney that the doctors collect for us

We place those samples in a vial and then they get frozen

where they stay until they determine they need them for

DNA analysis

Q The first incident that you were involved

with in this investigation that I want to talk to yoli

about was the autopsy of an individual then identified as

John Lumber Doe back on November 16th of 1998

Did you attend his autopsy

A Yes

Q Did you obtain one of those DNA kits that

we've been talking about

A Yes

You didn't bring that to court with you

right

A No It's not suitable to bring into court

Q Why

A Because it's frozen and must say iii a frozen

state to preserve the evidence

Q Did you also obtain other evidence in the

course of that autopsy of John Liimber Doe

A Yes I did
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Q What else did you obtain

A I obtained first of all fingerprints from

the John Doe known as John Lumber Doe I obtained hair

samples blood samples the DNA kit that we talked about

I also obtained a note that was inside of

his jeans The note had the name Jack ori it with a

phone number That was in the Tight pocket of his jeans

And I think there was some other oh his clothing I

obtained the clothing as well

MR KANE Xudge this witness will be

testifying about approximately 15 or 16 items of e-vidence

and about photographs Just for this witness may I have

blanket permission to approach

THE COURT Certainly And is counsel

familiar with these items

MR KENNEDY Yes Your Honor

THE COURT Yes sir

MR KANE Thank you

Q By Mr Kane I Show you first of all

what's been marked for purposes of identification as

State's Proposed Exhibit 36 and ask if you recognize this

item

A Yes Sir

Q What is State's Proposed 36

A They are hairs that I collected from the
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I victim's hand alid multiple fingernail clippings from the

2 victim's hand

3 Q And what is it that causes to you recognize

4 that

5 A It's my evidence package that I wrote out at

6 the scene And I had the signatuTe the event number all

7 the particulars on there that helped me identify it It's

8 also sealed in my name in the back

9 Q Does the package bear any signatures or

10 seals other than your own

11 A Yes it does

12 Q Is the signature of the person know a to you

13 A it looks likes it's Dave Welch from the

14 forensic lab

15 Q What does David Welch do in the lab

16 A He works at DNA

17 Q Other than the addition of Mr Welch's

18 signatiire does that exhibit appear to be in the same

19 condition as when you observed it back in November of

20 1998

21 A Yes sir

22 MR KANE offer 36 Your Honor

23 MR KENNEDY No objection

24 THE COURT It is received Thank you

25 By Mr Kane I want to next Show you
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what's been marked for purposes of identification as

State's Proposed Exhibit 37 and ask if you recognize

that

A Yes This is a package containing a small

section of copper-colored scouring pad and a piece of

hanger that came from the victim's fi Qnt left pocket in

his jeans There's also a green piece of paper with the

name Jack on it and a phone number

And does that exhibit also bear your

identifying signature and seal

A Yes it does

Q Are there any other signatures or seals on

there besides your own

A Yes There is a seal and I'm sorry I

can't make it out It's from a forensic lab maybe Fred

Boyd

Q Other than the addition of Mr Boyd's

signatui7e does that appear to be in the same condition as

when you observed it back in November of 1998

A Yes sir

MR KANE Offer 37 Your Honor

MR CHRISTIANSEN No objection

THE COURT it is received

MR KANE I ask that you open that

leaving the seal in tact and just display to the jury the
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note with Jack and the phoiie number And the note itself

is in a separate package within that exhibit

A Yes it is

Q For the benefit for the ladies and gentlemen

of the jury since you're handling it withoiit gloves I

assume it's safe for thLtm to do so as well

A Yes

Q If you would replace that item

I next want to talk to you for a while aboiit

1933 Western Avenue Were you assigned to process that

scene on November the 17th of 1998

A Yes sir

Q And what time was it when you originally got

the call if you recall

A I am not sure when I originally got the

call I arrived just after 200 o'clock

Q And what information were you given

A The reason I was asked to that scene

MR CHRISTIANSEN Objection

Speculation He can't testify why somebody else called to

ask him to a scene

MR KANE I'll rephrase the question

Q By Mr Kane What information were you

given that caused you to respond to the scene

A I was told there was a hreak-in to an
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adjacent business which was at 1929 South Western And I

was asked due to the fact that I had just returned from

the autopsy an a homicide victim whether the two scenes

might somehow correlate

And I was aoked to come down and look at the

scene at 1929 and see if I recognized anything that would

join the two together the homicide and that scene

Q And you know Dave Ruffino

A Yes

Q Was Dave Ruffino the crime scene analyst

working 1929

A Yes sir

Q

of f ice

And was he primarily responsible foT that

A He was entirely responsible for that office

Did you assume responsibility for the office

next door that being 1933

A Yes sir

Q And when you processed that crime scene

what were you going in there looking for

A We really didn't know what we were looking

for I guess originally we were looking for any kind of

firearms evidence that might be there and something that

would tie the victim to that scene at 1933 South Western

25
1

Now in the course of your processing of
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1933 Western Avenue did you recover a number of items of

physical evidence

A Yes

Q Did you also prepare a crime scene diagram

indicating the location of the various items of evidence

you recovered

A Yes Sir

I'm going to show you what's been marked for

purposes of identification a State's Proposed Exhibit 38

and ask if you recognize that

A That's the diagram I created

Q That's a blow-up of your actual diagram

A Correct

Q Not drawn to engineering specifications

correct

A Correct But it's still drawn with a scale

in mind

Q And does it fairly and accurately depict the

scene and the items that you recovered

A Yes sir

MR FANR OffeT 38 Your Honor

MR CHRISTIANSEN No objection

THE COURT It is received Thank you

Q By Mr Kane it you could come down from

your seat Mr McPhail and sort of walk the jury through
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1 the scene You'll note that thee are two items that

2 don't have anything to do with the case that are blocked

3 out and we won't be asking you to i efer to those

4 A This is the scene at 1933 South Western it

5 was a heating and cooling business repair business called

6 Cinergi It consisted of the storefront which was the

7 northwest office the southwest office There was

8 additional office spaces just behind the southwest office

9 There was a large storage area and I

10 believe there was other desks and office equipment in this

11 area including a xerox machiye and a storage area for

12 tools and other equipment associated with the business I

13 would assume

14 There's a small hallway leading into another

15 office area which was the northeast office Now this

16 office in the northeast corner of the building appeared to

17 have been used as a bedroom There was a mattress on the

18 floor There was an ironing board with items on top

19 including an iron clothing items in the room and this

20 armchair was also in the room

21 Back up at the northwest office it looked

22 like the whole thing was under construction There was a

23 lot of work going on in the office They apparently just

24 completed work on a humidor and it was made out of cedar

25 Tt was a large humidor for cigars that you could actually
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walk in

The work was either completed or just

nearing the stages of completion on that So there was a

lot of wood and other objects laying around in the

northwest office toward the front of the storefront

There was also in the southwest office a lot of cedar

wood specifically on the floor here

Additionally there was damage to the wall

where I'm not sure it construction was going on and there

was some kind of damage to the wall but the wall board

was missing behind the couch here in the south central

office

And this wall here used to be a doorway and

they were apparently iT the process of making an archway

that opened into this southeast office area So there was

a lot of construction and construction materials laying

around

We found several firearms evidence

Perhaps I don't want to get out

Q You didn't find any firearms correct

A No firearms meaning guns

Q You found some firearms-related evidence

A Yes

Q Go ahead and describe that

A First of all I have to kind of give you the
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39

nomenclature ciii the firearms We've all been watching TV

and they show you a bullet and a bullet can mean anything

from the thing that comes out of a gun a lead piece that

hits somebody to the whole conti7aption which would

include the base and everything

So I just wanted to kind of explain our

nomenclature on this For us a complete cartridge is the

whole thing It's composed of the cartridge case which

is a metal cup The metal cup is usually made out ot a

chrome-colored metal or brass It holds the powder or

propellant

And then on top of that metal cup is the

actual bullet The bullet also has a couple of

components It has a core and it's lead and oftentimes

will have a jacket over it fully covering it or

partially covering it with the bullet And then it has a

primer somehow on the cartridge case

Anyway we found a cartridge case it was a

357 magnum size in the false ceiling near the center of

the north wall in the northeast office northwest

office I'm sorry

We also found a cartridge case 357 magnum

size on the light fixture that was in front of the double

doors leading to the humidor We also found another

cartridge case near the center of this south wall in that
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northwest office and they were all 357 magnum size

Additionally firearms evidence would

include a bullet that was lodged inside the wall the

drywall of the south central office in the west wall The

bullet had apparently traveled through the couch the back

of the couch gathering up stuffing material as it went

and lodged itself in the wall When I recovered this I

pulled the stuffing material out to get the bullet out

and that's how that was found

Additionally there was a 32 caliber

cartridge complete cartridge that had everything in it

that could have been fired put into a gun and fired It

was located inside the toilet in the restroom area in the

bottom of the bowl

There was an additional 24 caliber

cartridge up in that false ceiling above his chair in the

northeast corner of the northeast office

Q If you just go through the list of iterfts

that you have on your diagram I'll show the physical

items later But if you could briefly go through them at

this point

A Okay We found numerous items out there

I'll start with the diimpster in the back area There were

numerous items out there including photos and personal

papers in the name of Peter Limanni There was also a
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computer disk There was a phone card and other personal

items iiiside that dumpster

There were clothing items a shirt in

particular a green shirt that appeared to have been

burnt And there on the ground we found some playing

cards from different casinos a Bally's cards Sam's Club

and Palace Station were all there

Q Now just to stop you You don't mean

playing cards like a deck of cards that you deal

A That's correct They're kind of slot club

cards that you get from the casinos

Q Go ahead

A Apart from the firearms evidence a piece of

broken glass I impounded from the floor area here There

was a wall calendar with several dates circled that I

impounded from the wall of the south central office

There were some personal belongings photos

papers inside a plastic bag in the garbage can in this

south central office Some of those photos were of Peter

Limanni and family I would assume

There was also a bill fold not a bill fold

it's more of a business card holder a leather business

card holder in the ceiling above this desk in the south

central office And there were different cards in there

business cards and also a birth certificate in the name
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of Peter Limanni in that area

I collected several pieces of wood in this

area here And the reason for that is again seeing it

we could tie it to the body that was found in the desert

and we weren't sure if they matched or not so we collected

some of those

There were numerous apparent blood stains

I say apparent blood stains because we found a stain that

looked like blood to us so on the scene or maybe even

after the scene at the lab I'm not sure exactly when I

did it but I checked it for a presumptive test that

allows us call that stain instead of a reddishbrown

stain we caii call it apparent blood It passed that

field test for that

The apparent blood stains most of them at

the stage that I recovered were not drops per say or pool

or anything like that most of them were more of a

transfer where you have an object shirt hand whatever

that becomes it has some blood on it and it touches

something else a wall in many of these cases and

transfers the blood to the wall from the hands or shirt or

another object

And that was the case throughout the

building but there was actually a couple of drops There

was a drop here on the door frame There were numerous
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drops in this box it was just ail empty cardboard box in

front of the store

Most of these other areas in red here were

just transferred blood stains except this one here on the

covered doors below the counter there was a drop again

So something had enough of it on there to actually drop

off and hit the cabinet door

There was transfer up here Most of these

other areas were transfers And this area here that's

labeled B7 there was another type of transfer It looked

to me possibly like a hand fingers rubbing against the

wall making a semi-arch pattern right there in front of

that rear door of the southeast office

About the only other thing there was quite

a high 81 inches off the floor was this B10 on that

east wall of the northeast office And it was again a

transfer but quite high seven feet off the ground

Q If you would resume your seat I neglected

to ask you the players club cads that you found out on

the pavement was there a name on those

A You know I can't recall right now I'm

sorry

Q I'm going to show you a series of exhibits

and we'll start for purposes of identification as State's

25 1
Exhibit 41 And I'll utilize basically the same
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procedure with each of these so we can get through them

First of all do you recognize 41

A Yes sir

Q What is that

A These are the playing cards we just spoke

of the Bally's card and Sam's card and Palace Station

card

Q And they are in an envelope bearing your

signature and seals

A Yes sir

Q And do they bear any signatures or seals

besides yours

A No just mine

Q They appear to be in the same condition as

when you observed them back on November the 17th of 1998

A Yes

MR KANE Offer 41 Your Honor

THE COURT Objection

MR CHRISTIANSEN No sir

THE COURT It is received Thank you

Q By Mr Kane Would you open those up and

if you can then answer my question about whether they bear

anyone's name

A Yes Two of them have the name Peter

Limanni on them and one of them I can't see a name on it
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at all

Q Okay If you would replace those in the

envelope Next I want to show what's been maked for

purposes of identification as State's Proposed 42 and ask

you if you recognize that

A Yes sir

Q And what is 42

A These would be two complete 32 caliber

cartridges that were recovered from 1933 South Western

and three cartridge cases that were recovered from the

scene we talked about and also one bullet

Q Do they bear your signature and seals

A Yes

Q Any signatures other than your other than

A Yes it looks like again forensics

Looks like Fred Boyd signed one of them off and the other

looks like it might be Torrey Johnson

Q And do you know who Torrey Johnson is

A He's a firearms examiner from the

Criminalistics Bureau

Q Other than Boyd and what appears to you to

be Johnson's signature does that appear to be in the same

condition as when you first observed it

A Yes sir

MR KANE Offer 42 Your Honor
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Q

MR CHRISTIANSEN No objection

THE COURT It is received Tharik you

By Mr Kane I show you next what's been

marked for purposes of identification as State's Proposed

Exhibit 43 and ask if you recognize that

A Yes do 1

Q What is 43

A it's a package bearing my label that I made

for it and indicating the inside is a wall calendar black

leather business card holder athletic shoe red plastic

cartridge holder and a press board piece of cedar wood

and a piece of pine wood

Q And does that item bear your signature

A Yes

Q Any signatures other than your own

A No Sir

Q Does it appear to be in the same condition

as it was when you observed it back on November the 17th

f 1998

A Essentially yes

Q I'm going to ask you to extract the

contents but if you could open it in case the ladies and

gentlemen of the jury should want to view the items later

And also would you indicate for the ladies

and gentlemen of the jury by reference to the diagram
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where that item fits in

A I would have to step down I spoke of this

before We talked about the wall calendar that was on

this wall We also had the business card holder inside

that was inside the ceiling area above this desk in that

office It has pieces of wood that came from this area

here ATid it has a tennis shoe a H-Swiss tennis shoe

that came from the northeast office here

I want to show you next what's marked for

purposes of identification as State's Proposed Exhibit 44

and ask if you recognize that

A Yes

Q What is 44

A It's a pair of Levis blue jeans

Q Does that item bear your signature

A Yes sir

Q Does it bear signatures or seals of anybody

else

A Yes It looks like Dave Welch examined this

as well

Q And aside from the addition of Mr Welch's

signature is it in the same condition as it was when you

saw it on November 17th of 1998

A Yes

25 1 MR KANE Offer 44 Your Honor
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1 your

MR CHRISTIANSEN No objectioil

THE COURT It is received Thank you

Q By Mr Kane Without opening it could you

refer to your diagram and just indicate where in the

biisiness you found that either a Yiumber or location

A In the south central office there's a

pictu37e of a couch there and it was right on the left a27m

of that couch where this was recovered from

Q Showing you next what's been marked for

purposes of identificatioia as State's Proposed Exhibit 45

do you recognize that

A Yes

Q What is 45

A Forty-five is a package containing numerous

samples of blood apparent blood Normally we don't have

them this large they're usually on Q-tips And I'm su3e

there was a significant amount of Q-tips with blood

samples on them This actually contains a section of that

cardboard box located in front of the store that had

apparerit blood on it and that's why it's shaped like

this

Q Does 45 bear your signature and seal

A Yes sir

Q Anyone's signature or seals in addition to
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A Dave Welch

Q And other than the addition of Mr Welch's

signature and seal does it appear to be the same

condition as when you saw it on November 17th 1998

A Yes sir

MR KANE Offer 45 Your Fonor

MR CHRISTIANSEN No objection

THE COURTt It is received Thank you

Q By Mr Kane Showing you next what's been

marked for purposes of identification as State's Proposed

Exhibit 46 do you recognize that

A Yes Sir

Q What is 46

A It's a sample of apparent blood four

different samples that again was labeled 1933 South

Western and bears my signature and seal

Q Any signature or seals in addition to yours

A Yes sir Dave Welch

Q And other than Mr Welch is that in the

same condition when you last saw it in on November the

17th 1998

A Yes sir

MR KkNE Offer 46 Yo-ur Honor

MR CHRISTIANSEN No objection

THE COURT Received Thank you
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Q By Mr Kane Will you tell the jury the

specific location from which the items in 46 were

recovered

A Yes I'm going to have to refer to my notes

on this specifically to find out if that would be okay

Q Let me lay the foundation for that Do you

recall from your own independent recollection exactly

where those items were recovered from

A No

Q Did you prepare a report after recovering

it

A Yes

Q would referring to that report refresh your

recollection

A Yes

Q Do you have a copy of your report if front

of you

A Yes

Q Would you refer to it please

A Did you want me to step down

Q If you need to demonstrate it on the

diagram I'd appreciate it

A I have four samples irwide this package

The first one labeled 44A slash B is a sample of the

blood or apparent blood with the sample control We
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always take the two of them together This 44A was on the

south wall of the rear hallway east of the drinking

fountain So it's going to be this one right here R9

The next one was 45A slash n That's on

the east wall of the northeast bedroom I call that the

bedroom on my report because it was being used as such

apparently And there was appi7oximately 81 inches high

that was the one that was up off the floor on this east

wall here

46 the sample of reddishbrown stain on the

fabric I call that one a reddishbrown stain because it

did not test positive for apparent blood But I did pick

it up because I photographed it earlier and that was on

the armchair here And the last one in this package

again is on the fabric of this armchair

Q If you would resume your seat please

Next I want to show what has been marked

for purposes of identificatiort as State's Proposed Exhibit

39 and 40 And let's start with 39 do you recognize

that

A Yes

Q Does it bear your signature

A Yes

Q Any signatures or seals besides your own

A No sir

MAUREEN SCHORN CCR NQ 496 RPR

APP1054



52

1

2

3

4

5

6

7

6

9

10

11

12

13

14

is

16

17

is

19

20

21

22

23

24

Q And does it appear to be in the same

condition as when you first observed it on November the

17th of 1998

A Yes

Q What's in it

A There are photos and persoiial papes a

three-and-a-half computer disc MCI Friends and Family

phone card a New Jersey Boat Operator's License and

checks labeled Cinergi a blue checkbook black-colored

appointment book and keys

And this came from the general area or it

came from inside the dumpster

MR KANE Offer 39 Your Honor

MR CHRISTIANSEN No objection

THE COURT Received

Q By Mr Kane I wo-alt ask you to remove the

contents but would you open that ir the event the jury

may want to look at it And again there's no biohazard

sticker there

A No sir

Q A'ad with respect to State's Proposed Exhibit

40 do you recognize that

A Yes sir

Q Does that also bear your signature and

25 1 seals
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1 A Yes

2 Q Any signature or seals besides your own

3 A No

4 Q Does it appear to be in the same condition

5 as when you last saw it on November the 17th of 1998

6 A Yes

7 Q What's in that package

8 A There's a K-Swiss tennis shoe right one

9 There is a burnt blue Limanni mechanical shirt inside of

10 it There's a brass-colored belt buckle aid a

11 green-colored shirt that has bum inarks on it

12 MR KANE Offer 40 Your Honor

13 MR CHRISTIANSEN No objection

14 THE COURT It is received

15 Q By Mr Kare Would you open that and

16 display the items of clothing that you described as

17 appearing to be burnt to the jury

18 A Here's the green shirt And here's the blue

19 one

20 And again that material does not bear the

21 biohazard sticker and it's safe to handle

22 A Correct

23 MR KANE Your Honor the clerk was

24 kind enough to indicate that I fcrgot to move the

25 admission of State's Exhibit 43 and I would do so at this
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MR CHRISTIANSEN No objection

THE COURT it is received Thank you

By Mr Kaiie I talked to you about E50me

photographs Let me just give you the stack and have you

look through them and I'll ask you some general questions

about them and get more specific

Now are all those photographs that I've

shown you and I'll identify thLmm for the record but are

they all photographs of the area of 1933 Western as you

observed it back on November 17th of 1998

A Yes with the possible exception of the van

that may have been taken at the crime lab the interior

sides of that

Q I apologize I'll pull those out Exhibit

62 63 and 64 were photographs taken at another location

A Possibly I couldn't tell by looking at

them but they possibly were

and those are for purposes of identification 25 50

through 59 61 77 and 78 Are those all pictures from

25 1 1933 Western
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1 A Yes sir

2 Q And do they fairly and accurately depict the

3 areas that are depicted in the photographs as you observed

4 them back on November the 17th of 1998

5 A Yes sir

6 MR KANE Your Honor I would offer

those just listed exhibits and I can relist them

6 MR CHRISTIANSEN Judge I dlt have

9 an objection May I just approach and flip through them

10 real quickly

11 No objection Your Honor

12 THE COURT Those are the received

13 Thank you

14 By Mr Kane Now the jury will have

is access to these photographs at a later point so you

16
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25

needn't display them to the jury But for their benefit

if you could go through them read the number from the

back and then tell them what's depicted in the

photograph

A No 25 is showing the south central office

No 25 is showing specifically the desk that was in the

northwest corner of that office

Q If it would help at any time to refer to

your diagram as you're explaining please do so

A Thanks No 50 is showing the exterior
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front side of the business so we're looking at the west

side of the business And it also has three vehicles iD

front a Cinergi van a 1998 Toyota pickup truck goldea

in color and an additional van

No 51 again same shot but it has more of

the other side so it shows a different van in front of

the business

No 52 is showing the south central office

Once again this would be the east wall It's showing the

location of the calendar that was collected or recovered

And No 53 that would be the south central

office again

No 54 is showing a picture of the toilet

bowl with the cigarette butt inside of it and 32 caliber

cartridge complete

No 55 is showing the rear side of the

business just to the south of the door that was in here

So it's just this area here the southeast office area on

the exterior east side of the building

No 56 is a view of the couch in south

central office against the west wall And there's a scale

in there showing where a hullet hole is in the top cushion

of the couch

No 57 shows the bullet hole going through

the couch and into the wall And yoli can see a mass of
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material in the wall and that's what the bullet had

enshrouded itself in aS it traveled through the couch

No 58 is showing a complete cartridge that

was a 32 caliber That was in that northeast office

above the chair in the northeast corner of the office

No 59 shows a view of the rear side of the

business It shows where the dumpster is the pile of

wood that was in one of these other photos also that we

talked about earlier

No 60 shows the overall condition of the

dumpster showing the beer bottles inside clothing items

burnt items and the items in that bag that we talked

about earlier

No 61 is a photo of a birth certificate and

social security card other cards in the name of Peter

Limanni And it would also have the shoe that was

recovered from I believe it's a left shoe so that

would be from the office the inside office not the

dumpster The dumpster had thLf right shoe in it

No 77 has the gaming cards we opened up

here and they were located just oD the north side of the

dumpster near the side of the btiilding

And No 78 shows the burnt clothing items

that we just pulled out of the bag

Q Now in addition to the crime scene sketch
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and the items of physical evidence that yo-a recovered from

1933 Western did yoii participate in processing that scene

for the recovery of latent fingerprinto

A Yes

Q And were you able to recover any

A I don't think so No I didn't recover any

Q I want to next talk to you about November

the 18th On that date did you participate in th

processing of a 1998 Dodge van

A Yes sir

Q And did you recover certain items of

physical evidence in the course of that process

A Yes

Q Where did it take place

A We processed the van like we do most

vehicles at the Criminalistics Bureau garage We have a

garage attached to our facility that we can have a

controlled environment in and examine these vehicles

Q Let me show you those photographs again the

ones marked for purposes of identification as State's 62

63 and 64 and ask if those depict the van whose

processing we were just talking about

A Yes sir they do

Q And do those fairly and accurately depict

the condition of the van as you observed it at the police
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garage on November 18th of 1998

A Yes sir

MR KANE Offer 62 63 and 64 Your

Honor

MR CHRISTIANSENt No objection Your

Honor

THE COURT Received Thank you

Q By Mr Kane Next show you what has been

marked for purposes of identification as State's Proposed

Exhibit 47 and 47A Do you recognize those

A Yes sir

Q And what are they

A They're samples of apparent blood recovered

from the interior side of the van

Q And each of them contains some of the

samples that you recovered from the van on that date

A Yes sir

seal

Does each envelope bear your signature and

A Yes

Does each envelope bear an additional

signature and seal other than your own

A No The secoid envelope doesn't The 47A

does not but 47A does And it would be Dave Welch that

sealed and signed it
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Q And other than the addition of Mr Welch's

seal to 47 do both 4 and 47A appear to be in the same

condition as when you last saw them back in November of

1998

MR KANE Offer 47 and 47A

MR CHRISTIANSEN I'm confused Your

Honor I thought he said that Mr Welch's signature was

not on 47A I may have just misheard

MR KANE That's correct

MR CHRISTIANSEN No objection

THE COURT Those items are received

By Mr Kane As to 47 the envelope which

does appear to bear MT Welch's signature could you

indicate where those samples that are contained in there

were recovered

A Yes I could To do it correctly I would

have to look at my notes

Again you have no independent recollection

MAUREEN SCHORN CCR NO 496 RPR

APP1063



61

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q would referring to your report refresh your

recollection

A Yes

Q Would you do so

A okay With respect to 47 sample IA would

be the interior side of the removed plastic threshold

cover to the right side doors of the 198 Dodge van And

2B is also on the interior side of that threshold

On the side of van as yo-u step up into the

cargo area there's a threshold or step And on the step

it's covered this particular step was covered with a

plastic material I removed that plastic material and

there was large blood stain underneath the bottom side of

that plastic material And that's what these samples

represented

No 3 was the interior side of the rear left

door near the bottom of the leading edge and that's the

vey rear side of the van far behind driver of the cargo

door

No 4 was the interior side of the right

wall of the rear cargo area and it was right above the

rear right wheel well in the van

No 5 was on the floor to the left and

behind the rear wheel well inside the rear cargo area So

was on the left side behind the rear wheel well of the
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van

No 6 was oil the floor in the rear cargo

area and it was near the center of the right rear wheel

well

No 7 was on the floor near the center of

the rear cargo area of the van so it was more toward the

front but it was near the center of the van

No 8 was on the floor in the rear section

of the van and it was in front No 7 was more toward

the front of the van

Q Next I want to show you what's been marked

for purposes of identification as State's Proposed Exhibit

48 and ask if you recognize that

A Yes I do

Q What is 48

A It's a package bearing my signature and my

seal including Cinergi magnetic business cards with

apparent blood on them

Q

ow-n

Any signatures or seals in addition to your

A Yes sir Dave Welch

Q Other than Mr Welch's signature does that

appear to be in the same condition as when you observed it

back on November 18th of 1998

A Yes
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MR KANE Offer 48 Your Honor

MR CHRISTIANSEN No objection Your

Horor

THE COURT 48 is received Thank you

Q By Mr Kane I want to switch scenes for a

niinute On December the 29th of 1998 did you attend the

autopsy of Peter Limanni in California

A Yes sir

Did you obtain a DNA kit like the one we've

talked about before

A Mr Limanni was more badly decomposed and

we had to target different areas for DNA than we normally

do but yes

Q Did yo-a also recover a number of

projectiles

A Yes

Q Showing you what's been marked for purposes

f identification as State's Proposed Exhibit 49 and ask

if you recognize that

A Yes I do

Q And what's 49

A It's a package hearing my signature and name

indicating the location of the San Bernardino Coroner's

office and containing projectiles and projectile

fragments
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Q Any signatures and seals in addition to your

own

A Yes And I think it's Torrey Johnson's

again

Q And he is a firearms examiner with Metro

A Yes sir

Q Other than what appears to be Mr Johnson's

signature and seal is that in the same condition as when

you booked it into evidence back on December 29th 1998

Yes Sir

MR KANE Offer 49 Your Honor

MR CHRISTIANSEN No objection

THE COURT That item is received

Thank you

Q By Mr Kane Finally would you take a

look at that crime scene report And the one I'm

referring to is the crime scene report that you referred

to several times 1933 South Western on November the 17th

And it you flip over to the next to the last

page the section marked fingerprint processing at the

bottom of the page and just read that over to yourself

A Okay

Does that refresh your recollection as to

whether or not the latent prints were recovered from

25 1 inside of 1933 Western
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1 A Yes it does

2 Q And were they

3 A Yes

4 Q And from what location o locations

5 A The only place we got fingerprints were on

6 beer bottles that were located inside the Uash can in the

7 south central office There's ail additional trash can iii

8 the southeast office that had beer bottles inside of it

9 and there was beer bottles in the dumpster in the back

10 I tried other aeas and that's why I

11 couldn't remember the walls and stuff that I tried proved

12 negative but the beer bottles I took back to the lab we

13 did get prints on those bottles

14 Now the jury has heard the way that

is fingerprint processing is done is that any of those

16 latents that you lifted that are later examined by a

17 fingerprint technician would be then retained by that

18 technician Is that the way you understand the procedure

19 A If we get fingerprints and turn them in the

20 latent print section does retain and store those

21 fingerprints for evaluation Is that what you're asking

22 Q Right And on each of the latents that you

23 recovered did you note on the card that you affixed the

24 latent to where it was recovered from

25 A Riqht
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Q So if a fingerpriTit technician came in here

and said I matched a particular fingrprint he would be

able to tell by looking at that card from where in the

crime scene that had been recovered

A That's correct

These trash cans that you've talked-about

inside the business not the dumpster now but the trash

cans inside the business where the cans were recovered

could you give iis an idea of the size Were they

33-gallon cans Office-size waste baskets

A I remember the one in the southeast office

was not very large It seems to me I'm sorry the

south central office wasn't very large The one in the

southeast office I think was quite a large one like an

outdoor one But I have a hard time remembering

specifically

MR KANE I have nothing further Your

Honor Tender the witness

THE COURT Cross-examination

CRQSS-EXAMINATION

BY MR CHRISTIANSEN

Q Good afternoon Mr McPhail We've got four

or so crime scenes to go through so bear with me on the

length of the questions
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Mr Mcphail did you process any of the

areas in the false ceilings where items were located for

fingerprints

A I did process the wall that was around the

false ceiling in the northeast office for fingerprints

and yielded negative results

cetera that were fouiid oiit in the back either on the

ground or by the dumpster I'm speaking of 1933 and the

associated exhibit State's 38 You processed those for

fingerprints correct

A No sir I didn't

all items that you just talked about with Mr Kane that

were found either in this dumpster or on the ground out

here you failed to process those for fingerprints

correct

A That is correct but there was a reason for

that too

Q Now you told the jury there was some burnt

items and you even showed them burnt items I think a

couple of shirts that were taken out of this dumpster

correct

A Correct

MAUREEN SCHORN CCR NO 496 RPR

APP1070



68

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

23

22

23

24

25

soot or carbon whatever the chemical word is for soot

that is something that can help preserve or identify

fingerprints correct

A No

Q Somebody that touched something with a hand

that had soot on it wouldn't it leave a fingerprint

A No It's quite the opposite They have a

great chance of destroying fingerprints having any kind of

deposit on top of it including dust after the print has

been placed there

Q Okay How about the moisture left by a

fingerprint or a finger coming i ito contact with soot or

dust Could that preserve a fingerprint

A If it's been handled after the soot has been

there it's quite possible that it would make it more

visible As far as preservation goes I don't know that

it would make it better or not but it would certainly

make it mcre visible if somebody handled something afte 7

the soot was already on there

Q What time of the day was it that you were

called upon to process the rear of 1933 the dumpster and

the cards that were on the ground do you remember

A I don't know exactly what time it was that I

did the processing out there at all

Q Do you remember if it was at night
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processing that scene somewhere between 930 and 1000 at

ilight would that be inconsistent with your recollection

A I was there quite late and it's possible T

was i1i the area around that time whether I was

processing for prints or not itF s hard to say

items that Mr Kane showed you pictures of that came from

the dumpster

A That's correct with the exception of the

beer bottles I saw some photos of beer bottles and they

were processed

Q Now you found two different types of bill

folds or card holders as you referred to one within

1933 One was found in the dumpster and one was found

in a false ceiling correct

A Correct

MR CHRISTIANSEN Judge may I

By Mr Christiansen You've named all of

the items that were located in there but isn't it true

that there were two different pieces of identification for

Peter Limanni one from New Jersey and one from
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California

A I know there was the New JeTsey one I'm

not positive of the California I didn't note that and

I I m Tiot sure

MR CHRISTIANSEN May I approach Your

Honor

THE COURT You may

Q By Mr Christiansen Mr Kane may have

marked this same picture I'm showing you what's been

marked for identification as Defense Proposed P

Do you recognize that

A Yes I do

Q What is that a photograph of

A It's showing a social security card a birth

certificate I believe and several other cards including

a California ID of some sort

Q So does that refresh your recollection that

there was California identification found

A Yes it certainly appears to be

MR CHRISTIANSEN Judge I move for

the admission of Defense Exhibit P please

MR KANE No objection

THE COURT Coiinsel that is received

And with that point made I think we'll make it an

evening Mr McPhail could you be here tomorrow at 100
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THE WITNESS Yes sir

THE COURT Ladies and gentlemen let

me read you the admonition

It is your duty not to discuss among

yourselves or with anyone else any subject connected

with the trial or read watch or listen to any report of

or commentary on the trial or any person connected with

the trial by any medium of information including without

limitation newspapers television and radio or form or

express any opinion on any subject connected with the

trial until the matter is finally submitted to you

Thank you your patience I'll see you

promptly at 100 o'clock tomorrow Court is adjourned

ATTEST Full true and accurate transcript of

proceedings
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