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THE COURT The continuation of C159915

State versus John Joseph Seka Let the record reflect

the presence where is Mr Seka

MR CHRISTIANSEN we'll waive his

presence for purposes of resolving jury instructions

MR KENNEDY We would

THE COURT the presence of Mr

Christiansen and Mr Kennedy for the defense will be

acknowledged Mr Kane and Mr Fattig for the State The

absence of the jury is noted

Mr Kane Mr Fattig you are aware are

you not of the jury instructions the Court indicated it

would read 1 through 39

MR KANE Yes Your Honor

MR FATTIG Yes

THE COURT Do you have any additional

instructions to offer

MR KANE No Your Honor

THE COURT Do you have any objections to

any one of those

MR KANE No Your Honor

THE COURT Mr Kennedy you are aware of

the jury instructions the Court has indicated it would

read

25
1

MR KENNEDY Yes your honor

1Jii qtpfi A BNtmW IUS 3 Tcq its 702 153-3 1 3Z

Clanri tvpurtrr
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THE COURT Do you any additional

instructions to offer

MR CHRISTIANSEN judge I have offered

to the Court I'll start there are two

instructions which probably for convenience should be

marked as court's exhibits one and two dealinq with

exculpatory evidence

The fir'st one reads exculpatory evidence

is evidence which tends to excuse or clear the Defendant

from alleged fault or guilt

The following instruction reads If you

find the State lost or mishandled evidence which at one

time which was at one time in its possession and such

evidence would be serioiasly considei 7ed by the jury in

determining guilt or innocence then you must presume

that such evidence would have been eculpatory evidence

in favor of the Defendant

I've offered those with the case law cited

on the bottom The evidence in this case that these

cases or that these instructiorm relate to is the DNA

evidence which Mr Welch admitted he used up entire

portions of samples all dealing with the samples that

have proved inculpatory specifically those that were

taken from the 1998 Toyota pickup truck the bed of that

pickup truck and the 1998 van the back of the van both

3L-As t-TT gue 7M lq8-Z'17 1 13ascP4 A TAimfiT

CcrtlfivL CL7LIrt rLrpirrtr

T 1 16wt

APP1350



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4

of those samples allegedly come back as the DNA or the

blood of the two victims Eric Hamilton and Peter

Limanni respectively and they were completely used 1-1p

We had no ability to test those Both Mr

Welch as well as other experts Randy McPhail who

testified on behalf of the state thought that such a

procedure to use them up was fundamentally unfair

This combined with the fact the State as

we've previously discussed failed to per the statute

notify the defense of its intention to call a DNA expert

statute is 174 241 1 believe amounts to severe

prejudice to the Defendant

I think a way to potentially cure that is

to offer this curative instruction and I would leave it

at that

THE COURT Response

MR KANE I don't think that the evidence

at trial bears out any misplacing or negligent

destruction of evidence

Mr WelchF8 testimony was clear that

under the technology available at the time the samples

were used up in testing

He did state that with newer technology

less of the sample has to be used and so these days he

always makes sure that some is maintained but he said

tils liculif 7V 3 88-297 D Pultzltil

Culm r titzjr r

La lte m 702 15-3-132
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you couldn't do that back then

Further the argument as I understand it

is based on our failure to notify someone that we were

doing these tests so they could test them if they wanted

to

These tests were done first round in

December 1998 second round In February of 1999 so all

tests were completed and all samples were exhausted by

February 9 The charges in this case weren't filed until

February 26 of 1999 partially based on the results of

these tests

At the time Mr Seka had left the

jurisdiction and was back east there was nobody to

notify So to the extent that if a case was in existence

there might have been a duty to notify

There certainly was no such duty there and

there's been no mishandling of the evidence

Just to round out this DNA issue the

Court is aware that there was an issue with notice of the

DNA expert that ties in with this I just wanted to

complete the record by indicating that last weekend that

is last Saturday I believe I received a call a message

from Mr Christiansen asking if I could secure the

release and expedited shipment of6NA samples to his

expert so they could be examined

Tga Vegas 70V ES-2973 ITLISCP11 A 7BAnmftt

Ecrtifir r EDLEri tUIM-tCr

T-as Vrvir 7U 155-3152
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1 called back on Sunday was unable to get

him but left a message that yes I had no problem with

that and I would be at the office all day on Monday even

though Monday was a holiday

on Tuesday morning I got a call fro-m Birch

Henry who is the head of the DNA lab indicating he wag

shipping the stuff out Federal Express to Mr

Christiansen's expert and just make sure I had no

objection and I told him that sure and go ahead and do

that

THE COURT Good enough

I don't disagree with Mr Christiansen's

statement of law basically The thing that troubles me

about these instructions is that I have seen nothing that

would suggest that the State lost or mishandled these

substances

I think the issue of the standard utiliz4 d

at the time these tests were performed and the science at

the time requirinq additional samples to be exhausted

which is what we have heard in the way of evidence

belies any argument of mishandling

I think the law that that the instruction

sets forth is designed to prohibit first of all

probably either a negligent or certainly a purposeful
t

losing or secreting samples but even if it was

702 3BE-2973 lifoorph A R-kmtfii

ceriiho Court 1gpu7 vr

Tim lie 5 702 155-3-152
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inadvertent I think you'd have to show more than we have

here in this case The facts just don't bear out that

instruction

For the record the first instruction will

be characterized as A and that is the one beginning with

exculpatory evidence

The second if you find the State lost

that would be B

MR CHRISTIANSEN Judge so the record is

complete and I understand the Court's ruling and

I'm not continuing to challenge that the harm that's

done by not having notice of an expert combined with

using up all the samples and it's not cured in any

way whatsoever by giving my expert the data in the

middle of trial is that I now cannot call and get an

expert here and was unable to procure somebody to come

here and say how fundamentally unfair it is to use up the

these samples

That is the harm to the Defense I

understand the Court's ruling

I wanted to make that clear for the

record

THE COURT Thank yoti

Additional instructions you would offer

MR CHRISTIANSEN Yes Your Honor

taE tlegar J 3882973 11tizqT A B'Amrfti

Ccr-fflE Colrr 1RUpOrTer

Lis 702 1551-3-1 12
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You have two and I apologiZe I think

the Court has my copy they are the jurisdictional

instructions that correlate to the one that has been

numbered as instruction number four I will submit those

on my offer

I would prefer those versus the one that

we have the Court has drafted which incorporated part

of my instruction into the one offered by Mr Xane

I'd like to offer them as proposed

instructions

THE COURT All right

MR KANE I would note for the reQord

instruction number four as originally proposed by the

State was in the exact wording of the juri5dictional

statute but in a compromise I agreed not to oppose the

addition of the word substantial in the first line of

instruction number four and I believe that makes it an

even more fair instruction and makes Defendant's C and D

unnecessary

THE COURT All right

Well I elected to read the one that was

supplied by the District Attorney's office bfcause I

think it's clearer It's more easily understood and it

of course is the exact language or was until we amended

it of the statute

i jff tlegair 7D2 3B1-2973 Tas ITNjas 702 155-3-1i2
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In particular I had some concern with

those two instructions and I've characterized them as C

and D proffered by Mr Christiansen and Mr Kennedy in

that in line thret it talks about such acts being a

substantial and an integral part of an overall continuing

crime

Then several lines down it talks about

acts which were carried out in partial execution of the

plan to murder

It looks to me that that could be

confusing to a jury and it suggests two standards

different standards I can see quite a discussion

between our jurors as to which is to actually apply

1 believe it's confusing and I have

elected to read the simpler version I believe there's

one other

MR CHRISTIANSEN Yes Your Honor

The lat one which the Court Will I'm

sure mark as Exhibit E is an advisory verdict that is

taken directly from our statute

I requested the court and an requesting

the court giving an advisory verdict on Count III which

is the robbery count of Eric Hamilton

There's been no evidence adduced in any

part of the case that Mr Hamilton ever had anything that

Tmh lj qua 7U 3USS-297 1

Cgriiiu Cow-t 1vurto

1JLi 3cpfi A D'Ailtato Zis'tl Aas 702 153-3-132
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was taken froz him

In fact the only thing of value which it

appears that can be accurately and 100 percent identified

as belonging him is the ring thats on his finger when

he's found south of town in the desert

So with that I'd submit it It's a

difcretionary I believe a discretionary decision for

the judge to decide on an advifiory verdiot and I'd ask

the Court to give it

MR KANE Judgethe jacket found at the

scene had bullet holes in it

As I stated before unless somebody after

shooting Eric Hamilton decided to put a few bullet holes

in the jacket it was on him and it's a fair inference

that it was removed after the use of force was applied

Additionally there was a braoelet at the

scene along with the jacket and cap It had been tossed

to one side

Dr Green testified that Eric Hamilton had

a mark on his wrist which was not inconsistent with that

bracelet having been forcibly removed

I think therers sufficient evidence to

present the question of fact and forward this issue to

the jury rather than handle it be way of advisory

verdict

1115 vtau M 3S8 97Z L liftj irpl A UhivTfu

Z-ttfi b QJvrT Cportcr

Eis Vvkkas 7M 155-3-152
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THE COURT I agree

The facts are sufficient to enable a

finding and that should remain in the jury's province

So it will be declined

Any others to offer

MR CHRTSTIANSEN No sir Just some

objections to the ones the Court is going to give

THE COU RTt State those please

MR CHRISTIANSEN Number 13 is the malice

instruction The Defense objects to the malice

instruction as given under the cases of Coleman and

Wagner which were recently handed down and stand for the

proposition that there is no situation in which the State

has a right to presume malice to raise an oth4rwise

non-First Degree Murder case to the level of

premeditation and maliQe aforethought and I'd object to

the Court giving that instruction

THE COURT Response

MR KANE The cases cited by Defense I

would believe were specifically relevant to the area of

Qhild abuse and not to the Felony Murder Rule itself

I believe this is still a proper

instruction under the law of Felony Murder

THE COURT The Court's determination is

25 Ithat 13 is a proper statement of the law

Vrgas 7V 15-7-3-132T1s 3kln pll A D'Amdo
TU7'1fiV6 Q curt Reicrirr
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MR CHRISTIANSEN Next objection Yoiar

Honor is to number 14

That is the unanimity instruction

The Defense objects under the du8 process

clause that the unanimity instruction takes away from

the jury the on-us of having the State prove unanimously

one theory of guilt beyond a reasonable doubt

I understand the recent case of Leonard

disagrees with my position However I think the law in

Nevada is inconsistent with the federal law which sets

the ceiling or the floor depending how you look at it

on Constitutional standards and I'd ask that that

instruction not be given

MR KANE Your Honor I acknowledge

counsel's right to argue for a good faith change in the

law but the law as it is says this is a proper

instruction and we'll submit it

THE COURT I agree

Is there another ohjection

MR CHRISTIANSEN Yes Your Honor

Judge instruction number 25 deals with

the issue of puTiish-ment and it instructs the jury not to

consider punishment

My objection is to the second sentence of

that instruction which states Your present duty is

1-ug 3asrPfi A D'Al-nato
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confined to the deteriftination of the guilt or innocence

of the Defendant

That is an incorrect statement of the law

Yowhere in any courtroom that I am aware

of is the jury instructed that they are ever to consider

innocence

law

That is typically a media misstatement of the

The jury is to determine whether the State

has met its burden of proving guilt beyond a reasonable

doubt

I Would ask that the sentence be

reconstructed to say Your present duty is confined to

the determination of whether the State has proven the

defendant guilty beyond a reasonabl e doubt

THE COURT Response

MR KANE I think taking the

instructions as a whole there's no possibility of

conviction to the jury

All this instruction tells them is that

when making the determination as to guilty or not guilty

they are not to consider puni 5hment

THE COURT As I indicated in chambers

this is an instruction that has been read for some 20

years in this Court I don't think that the word

innocence is going to be particularly damning one way or

IlListpfi A BlArttfii
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the other I'm going to read this as written

Anything else

MR CHRISTIANSEN instruction number 30

is the instruction offct red by the prosecution which is

not in compliance with the statute dealing with robbery

Mr Kane has cited some older cases

specifically a 1950 and a 1976 case from Nevada that are

outdated and in my opinion not in compliance with the

law and not a reflection of the statute

I'd ask 30 not be given and the Court

simply rely on the statutory language set forth by our

Legislature

THE COURT Response

MR KANE Age in a case is not as painful

to an individual as in the law These cases may not be

fresh and new but they haven't been overraled

This instruction is a proper statement of

the law and was in fact used in one capital case in

which I am aware during the last calendar year

THE COURT It is that which has been

utilized historically I'm going to read it

Any other objections

MR CHRISTIANSEN The last one I

believe Your Honor is instruction number 33

The objection is to the first sentence

Liqvp11 A R-kn ifLi
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which reads The Defendant is piesumed innocent until the

contrary is proved

The objection is to the word until

Until is a blarden-shifting word it

presumes the State is going to nieet that burden that is

placed upon it

The correct statement of the law is to

replace until with unless so the sentence would read

The Defendant is presumed innocent unless the contrary

is proved

While I will concede that is the statute

as set forth by our Legislature the statute on malice

which has been ruled unconstitutional and is never

offered now by the District Attorney's office has still

is rtill on the books and it hasn't been fixed by our

Legislature

So just because it's on the books doesnOt

ean it's a correct statement of the law Ask the Court

to give uiiless rather than until and I will tell the

Court in 20 some odd murder cases I've never had a judge

deny that request over objection every time by the State

THE COURT You've never in other

words you have prevailed in each instance

MR CHRISTIANSEN I've prevailed in every

instance Your Honor

To 11r4as t7 12 388-29-2 3 Jjasrph A R-Atttato Tas llv uA 7112 155 3 1-52
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MR KANE Much as I hate to ruin a

perfect record this is a correct statement and I think

th Nevada Supreme Court has ruled that you tamper with

the definition of reasonable doubt and the definition of

the presumption over innocence at your peril

I don't want to see the wording changed

Further to the extent that the single

word until it could possibly be confusing to the jury

and lead them to believe that this instructs them that

they are going to find the Defendant guilty

Any of that is taken away by the last

sentence which reads If you have a reasonable doubt as

to the guilt of the Defendant he is entitled to a verdict

of not guilty-H

Read as a whole this instruction can

hardly be said to guggest to the jury what they are

supposed to find

THE COURT Thank you

Well I think it's a minor item Not to

be discourteous certainly but Justice Mowbray used to

announce from the bench in the Supreme Court occa sionally

when he was faced with such a circumstance similar to

this Counsel you seem to be fly specking

25 I tend to think that's kind of where we
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are It will be read in its form as it certainly exists

Any further objections

MR CHRISTIANSEN No sir

THE COURT All right

MR KANE One final thing

In the case that we mentioned and I

apologize for not having the citation but the case that

said you will give this definition of reasonable doubt

and no other the Nevada Supreme Court also chastised the

habit of prosecutors of using examples of what is a

reasonable doubt like reasonable doubt is when a member

of your faiaily needs to have surgery and thingg like

that and found those arguments to be improper

I don't I do'evtn rything I can to avoid

interruptinq counsel in closing argument Ifn not sure

if Defense counsel plans on using-any examples like that

but my position is that they are improper under existing

law that reasonable doubt is what is defined in here and

you can argue whether or not it exists in a particular

case but can't use examples as a glossary to further

define it

I would make a contemporaneous objection

if that argument is made I mention it now just hoping

to avoid that

25 1
MR CHRISTIANSEN Your Honor I think
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I've read the case Mr Kane is referring to

The case says it is improper to tell the

jury what is reasonable doubt or what quantifies

reasonable dovibt It is not and nowhere in the case

or any case law Ifm familiar with say it is improper to

say to the jury If you believe that something a weighty

affair in your life is buying a house then you may

analogize it here

if you believe that it is choosing your

child's teacher as a weighty affair in your life which

is the part of the instruction that we're talking about

then you can do or think of it in that fashion

That does not quantify That says leave

it up to you folks in the jury I don't know what you

consider a weight affair in your life

If it's one of these great If itfs not

then you think of something that's a weighty affair in

your life

I use that analogy all the time I've

never ever in 35 criminal cases had a Judge tell me I

couldn't do it

THE COURT Never

MR CHRISTIANSEN Never

I know that tempts you but

25
1

MR KANE I think it is precluded by that
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case I think that's exactly what they were talking

about The language of the case says every time you get

into using a specific example a specific event you're

seeking to quantify what we've said can only be defined

by the words in the statute

Again I think the DefEnse is free to

argue whether or not reasonable doubt as defined in the

instructions exist5 blut not to seek to further narrow

or quantify the definition

THE COURT Well counsel specifically

what you alluded to initially Mr Kane was an example

defining reasonable doubt

What Mr Christiansen is talking about is

the element of a weighty affai27

Now is there a distinction to be made

there

MR KANE This may be like the debate

between until and unless but I don't think so

The definition of reasonable doubt is

composed of a number of words When you go to define

those underlying words or terms you're adding to the

definition of reasonable doubt which is what the

Legislature and the Supreme Court have said you Qan't do

THE COURT What is the need Mr

Christiansen to give an example oi call to the attention

T-is Irqzuq 7UZ 38S-297'a 3xi-5opli A IDJ uimtij

En-tfflrb CaIrH r1purter

115 IrLvs ZQ2 1 152

APP1366



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

of the jury this wt2iqhty affaj 7 phrase

MR CHRISTIANSEN Because quite frankly

the Jury8 don't understand the instructions as written

They are written by lawyers for lawyers to

understand and they say you know you have to have an

abiding conviction as you would in a weighty affair of

your life

To the jury an abiding conviction and a

weighty affair 11-m entitled to say to them if a weighty

affair in your life is and give an example then that

is something you'can think of it like

If it's not then you choose

I tell them in every case I say Ilp not

telling yoti because I'm not allowed to tell you what is

I

a weighty affair in your life

However if it is buying a new home

choosing your child's teacher something of that nature

then you can analogize the situation to that that you can

correlate to or now that you live with in your everyday

life

I never tell them thatl what it is In

faQt I tell them right up front and I will tell them

that I canft quantify it for them

THE COURT Well I'm going to allow you

to go ahead and utilize the argument I hope it's more

1-as 11ciLff 7112 2499-2973 linsepli A FAnmfLi Kfs k1mm
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effective to the jury than it is to mcti

do with anything I'll leave that up to you

MR CHRISTIANSEN Thank you judge

MR KANE Giving with one hand and taking

away with the other

MR KENNEDY Yesterday the Defense

closed There were tw o exhibits we failed to put in

Defendantfs proposed H which is a guarantee document that

was shown to Takeo Kato and Defendantfs proposed exhibit

BB which are the records of Nevada state 5ank from Peter

Limanni

without objection

MR KANEz That's correct

In fact the jail records which were marked

as Defense exhibits Mr Kennedy told me they were going

to offer those

I donft quite see why this has anything to

The State has agreed to admit these

I have no objection to those either

MR KENNEDY No objection

MR KANE Thatrs right

MR KENNEDY Also move for the admission

of the jail r4cords

THE COURT Do you have them labeled Ms

25 IMs Clerk
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MS CLERK Yes

MR KENNEDY Which are for the record

Defendant's proposed exhibit A
Move for their adzi85ion

THE COURT Those items are received

Will counsel stipulate the jury

instructions have been settled in open court

MR KN NEDY Yes

MR KANE Yes Your Honor

THE COURT Are you desirouF of having the

instructions read prior to closing argument

MR KANE Yes

MR KENNEDY Yes

THE COURT For the record Mr Seka is

present in the courtroom at this juncture I believe

Mr Christiansen you indicated you waived his presence

during our argument on the instructions

MR CHRISTIANSEN I did I'm sorry Your

Honor yes

THE COURT For the record he had not

been brought over from the jail quite at the time we

started He was brought in in mid argument

Anything else outside the presence of the

jury

25 1
MR KENNEDY No 5ir
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MR CHRISTIANSEN No sir

MR KANE No

THE COURT Mr Bailiff please

Ms Clerk will you call the roll of the

jury please

Whereupon the clerk of the court called

the roll of the jury
MS CLERK The panel is present Your

Honor

THE COURT Very good Good morning

Ladies and Gentlemen

The time has come Ladies and Gentlemen

for me to read to you the jury instructions that you've

heard me make Zention of I will read them slowly so you

could be follow along as I read them

They are somewhat complicated certainly

at the first reading You will have the actual copy that

Ifm reading from to take with you when you retire to the

jury room to begin your deliberation

I'm not at liberty to explain or repeat

the instructions at this juncture merely to read them

the one time

As you probably have noticed in the last

few days my voice is not the best If you cannot hear

because I won't be looking at you I'll be reading if

T-tm limm 732 119-P973 liv plj A D'AmifLi
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you can't hehar someone just say something

A JUROR A little louder

THE COURT You're saying something

already Bear with ine I will repeat if I can't be

heard I will re-read that portion that you havenOt

heard cert i la n y

Whereupon the Court read the

instructions to the jury

THE COURT Closing remarks counsel

MR FATTIG May it please the Court

counsel Ladies And Gentlemen of the Jury

The instructions that you just heard might

have sounded a little bit intimidating but at this point

keep in mind that the essence of what you have to do as a

jury is the same in this case as it is in any other case

Essentially at this point in time there

are two main questions that you need to consider and

answer

one is what crimes were committed if any

wh itt d themd ber tw i s o comm ean num o

Now these questions must be answered by

any jury However a murder case can be a little bit

different than a more mundane cas t say a burglary

h lifti t ases op ng ype c

1
The way you go about answering those two
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questions might be a little bit different in a murder

situation

Obviously in a murder case the most

important witnesses often times the only eye witnesse8

cannot testify They are deceased The perpetrator has

made sure that the main eye witnesses against him or her

can't come into court and testify

People don't generally go around

committing intirders in front of other people ItIg

usually a crime done in secret it's a crime done out

of say a surveillance camera's reach

Consequently the instruction dealing with

common sense becomes very important It becomes very

important for each one of you in the deliberating room to

go in there and bring what you have to the table about

what you know about how the world works

Specifically instruction 37 deals with

that And it deals with the fact that you need to use

your common sense It tells you that you are to ii8e your

common sense to draw reasonable inferences as to what you

believe happened

The the instruQtions also talk about two

different types of evidence that the law recognizes

That would be direct evidence and circumstantial

evidence

las Jrsas 70-1 iS973 jlig vli A TRJuiiifti
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Instruction 34 eXplicitly tells you that

direct evidence is the testimony of a person who claims

to have personal knowledge of a given event

Now in this particular case there

obviously Wasnft a lot of ditect evidence because you

didn't have any eye witnesses to the murders

However you did hear from many witnesses

that told yot what they saw and what they did regarding

the particular piece of evidence You heard from a

couple witnesses about what they observed between the

relationship between the Defendant and Peter Limanni

You heard several witnesses tell you what

they heard from the Defendant statements the Defendant

made to them certain statements that were inconsistent

with other evidence in this case

You heard of stat45nnents he made to Thomas

Cramer his a long time friend a statement of confession

that he killed Peter Limanni Some of that direct

evidence is necessary to put in context The

circumstantial evidence which is the other kind of

evidence yovi have heard in this case

Specifically instruction 34 tells you what

circumstantial evidence is Tt is the proof of a chain

of facts andcircumstances which tend to show whether the

Defendant is guilty or not guilty
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Now 5ometimes circumstantial evidence

gets a bad wrap I'm sure you've heard the phrase It's

just a circumstantial case as if it's a derogatory type

term

It's important to recognize that the law

and instruction 34 specifically talks about this

recognizes that circumstantial evidence can be just as

compelling and just as important as direct evidence

The law recognizes that direct evidence

can have just as many faults People obviously are human

beings Their recollection of events can be wrong

Now at tim8s when the only eye witness to

the actual events are either dead or on trial it is

necessary for you to use the reasonable inferences and

your common sense about the evidenc e in the case to reach

a specific conclusion

Now what is the evidence what has the

evidence showed in this case

How does it show that John Seka committed

the murder of Eric Hamilton and Petor Limanni

What evidence did you hear concerninq 1933

Western the Sinergi office building in the Fall of

1998

What was going on

25 1
You heard from Jennifer Harrison Do you
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remember her She was the former girlfric nd of Peter

Limanni

Jennifer testified that she was dating

Peter and was around him quite a bit and around the

offices of Sinergi quite a b-it between August 1

November 4th of 1998

Now granted it didn't sound like the two

of them Jennifer and Peter had a perfect relationship

She did testify that she was planning on breaking it off

about the time all this came down

She testified however that she was

around quite a bit so she was aware of the relationship

between Jack and Peter

Now also from the evidence T think it was

clear that Peter Limanni was no angel He treated the

Defendant in a way that the Defendant was somehow beneath

him

The evidence was that Peter was very

controlling when it came to all sort of things with

regards to the Defendant in this case Peter controlled

the money how much money the Defendant got and when

He gave him orders he gave him lists of

things to do errands to run for the busine Iss getting

coffee those sort ofthings Remember a couple specific

incidents that Jennifer talked to you about that she25
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witness that Fall

She testified about an incident at the

airport She testified that her and Peter were going to

Lake Tahoe on a trip and Jack the Defendant in this

case drove them to the airport

When they were getting out of the r-ar she

testified that Peter ordered Jack to take the luggage

out JaQk said no

Peter ordered him again He did it

These are the types of things the type of relationship

they had

She also testified about an incident with

some spilled paint and she testified that one time she

witnessed in tho offices of Sinergi the Defendant spill

some paint and she said it wasn't that big of a deal but

she witnessed Peter blow it out of proportion and became

extremely angered angry with him and showed his temper

towards Jack

She testified that after that incident

occurred the Defendant came ap to her and the Defendant

said You haven't seen anything That's just the tip of

the iceberg

You also heard testimony from the

Defendant's long time friend Thomas Cramer Mr Cramer

testified that during one of his many conversations with

Ig fUZ M1-2973 3Lisepli A D'Anmfii
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the Defendant in the Fall of 1998 on the telephone

while Mr Cramer was back east he overheard a

conversation between the Defendant and Mr Limanni and

Mr Limanni if you remember became enraged that the

Defendant was even on the telephone and Mr Cramer

testified that he had not heard someone behave in such a

way towards another person before

Now th e evidence in the case is has also

shown that the Defendant in late October October 29 he

5tated in his statement to Detective Thowsen took a trip

baQk east He airived back he told Detective Thowsen

on November 3rd

He during the trip you heard

evidence that the Defendant saw something that according

to Jennifer Harrison caused him to be very distressed

and depressed and upset

She testified that the-Defendant told her

on a phone conversation on the 5th when she was calling

to look for Peter that he was very depressed and upset

because he had caught his girlfriend back east in bed

with another man

On November 4 1998 Jennifer Harrison saw

Peter Limanni for the very last time Peter came over

that night to her place She testified that they had a

pleasant evening and that they made plans to have ltinQh
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together that next day

Again I don't think you can characterize

their relationship as perfect at this time However she

did testify that her feelings in terms of breaking off

the relationship were more internal

They basically had plans to continue to

see each other especially that very next day that it

was a pleasant visit on the 4th

On the morning of November 5th which was

a Thursday she attempted to get hold of Peter on his

cellphone She testified that normally it was quite easy

to get hold of Peter She talked to him quite a bit

He had given her a cellphone They

contacted each other all the tite she testified it was

rare that it was turned off and when she would leave a

message he would generally return-it

Now on the morning of the 5th she finds

it strange that Peter doesnFt return her call She canrt

get hold of him

So after failing to contact Peter a couple

times she calls the Defendant up at some point that

morning and the Defendant tells her that Peter Limanni

got up early that morning and he left with someone but

he didn't know who

And again that was also the conversation

Tas VERas 7J2 3BS-2973 I Ll-atp T X 111-km ftt
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thatthe Defendant 5aid he was very depressed because he

caught his girlfriend in New Jersey back east in bed

with another man

Now at around noon on the 5th Jennifer

sensed that something wasn't right so she went to 1933

looking for Peter Limanni

She entered the business She saw the

Defendant passed out on the floor There was a girl in

there with him

She went to the bedroom looking for Peter

noticed that the door was locked She testified that war

unusual She eventually got in the room and when she

looked inside she noticed that all of Peter's shoes were

still present and she found that out and she found it

odd that Jake was there alone with the Defendant but

not with Peter

When she went out and she noticed Jack

she also noticed 5omethinq unusual and she noticed what

she said was about two hundred dollars in cash on the

table near where Jack was at She said that was unusual

in Sinergi to have cash laying around

Now after she left that particular day

she kept calling Peter attempting to contact him bQt

had no luck

25 1 She also looked foi 7Peter by calling the

A lt Amcr IC re 11ps 70V13-741512T7E vrgas 702 388-2973

Tatrr T-aparirr

APP1379



1

2

3

4

5

6

7

8

9

10

I I

12

13

14

15

16

17

is

19

20

21

22

23

24

25

33

Defendant During one of tho8e conversations she

indicated that she wanted to file a missing person's

report with the police

The Defendant told her Nodon't do that

He is missing becau8e he wants to be missing

Now Jennifer didn't think that Peter

would leave without taking his dog because he was very

close to Jake However she did admit on

cross-exazination that it was possible that he might do

that

However there was another iteTn that she

believed Peter would never leave behind If you

remember she testified that Peter had a box or a crate

and she testified that Peter told her about this crate

and that it had a very special meaning to Peter

He said there were several sentimental

photos of family He said there was a bottle of Crown

Royal in there an unopened bottle he planned on opening

on a special occasion like if he got remarried or the

birth of a child

She even testified that Peter told her

that he liked to travel light However that was one

of the things he always kept with him

That explains why Jennifer asked the

Defendant specifically whether Peter had taken that crate

Lrs Urgm 02188-2973 jjo epl R IlAnuifu Ti Ve4 710 15Z-4t52
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Withhim The Defendant told her that Peter Limanni had

taken that crate

Now Statefs exhibit 25 Jennifer Harrison

identified that crate at the bottom of State's exhibit

25

Statel's exhibit 25 was admitted after

crime scene analyst Randy McPhail testified that this was

a photograph he took o n November 17 1998 inside of 1933

Clearly the Defendant did not want Jennifer to contact

the police

He'didn't want a missing person's report

filed on Peter Limanni He wanted everyone to believe

that Peter just picked picked up and moved

He wanted to hide the fact the fact that

Peter Limanni had already been brutally murdered and left

in a gravesite over the border in California

Remember back to MiQhael Cerda He was

the landlord or the manager of this shopping mall this

strip mall where all of thesebusinesses were at

He'was the very first witness in this

case He testified that he saw Peter Limanni around this

time

Mr cerda testified regarding some dates

and events in terms of when they-happened and he seemed a

25 Ibit confused as to exactly what happened when
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He testified that he seemed to remember

seeing Peter Limanni on Friday November 6th

Now he was not exactly sure of the date

but he thought it was the 6th on Friday He also

testified that he saw the Defendant on the day the

officers came by and discovered the glass at 1929 Western

when they were called out to the adjacent vacant

business

He testified rather assuredly on that

point that he definitely knew when they came out it was a

Wednesday and he believed that it was November 11

Well from the evidence we know that Mr

Cerda was wrong on both counts not only on the day but

the date He was off on the date by six days because it

was November 17th when the'officers went out there a day

after Eric Hamilton's body had been discovered just off

of Las Vegas Boulevard

He was also wrong on the date of the week

because it was a Tuesday when they went out there it

wasn't a Wednesday but he when he testified was sure

it was a Wednesday

Now could Mr Cerda have been confused in

terms of when exactly he raw Peter Limanni for the last

time of cour'se he could

25 It could have been November 4th a
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Wednesday rather than November 6th just as easily

The 4th was still after the rent came due on that month

and the gist of the conversation if you remember the

last conversation between Mr Cerda and Mr Limanni was

when Mr Limanni was going to pay the rent because it was

overdue

It was obviously duo on the 1st If he

saw him on the 6th rather than the 4th it would also

mean Jennifer Harrison that Peter Limanni had

successfully avoided Jennifer Harrison for a full 48

hours

And Jennifer Harrison seemed like a rather

determined woman to me IF11 lehave that to you to

determine whether or not that's r8a8onable or not

Now the Defense has cited several times

to the fact that Peter was with someone with a blonde

shapely woman during the conversation between Mr Cerda

and Mr Limanni

However my memory of Mr Cerda's

testimony was that Peter merely said Hi to a woman as she

walked by She may have been walking out of the business

or near the business

on cross-examination Mr Cerda was asked

specifically by Mr Christiansen whether or not she was

with Mr Limanni and and Mr Cerda testified no

T iii Vegaf TCV 3L15CP11 A I'lAmrill
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Now remember also that Mr Cerda

testified that the last time he saw Peter Limanni he was

with Peter Limanni had a rather large amount of cash

on his person He testified he had between two and

3000 in cash and that he allowed Peter to delay paying

the rent until that next week and Peter kept that money

Mr Cerda never saw Mr Limanni again and

he never saw that month's rent

The cash that Mr Limanni had on him was

also never found His body was found weeks later in

California clothed only in boxer shorts

There was no identification and certainly

no money and nothing of value on him It was also never

found inside the business there on western

Now the next Monday Mr Cerda testified

e came by and he posted a five-day notice and later he

testified the Defendant called him back and that same day

after the notice has been posted and the Defendant said

he didnft know where Peter was at but that he was

planning on paying the rent for that month

Well the Defendant never paid the rent

and in fact by November 12 just one week after Peter

Limanni came up missing the Defendant was planning on

leaving town
I

T m t7112 SS-273

Remenber Mr Kato testified that at a
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point in time after Peter Limanni came up missing he

found a to-do list inside of 1933 Western And that is

State's Exhibit 20 which ig the envelope along with the

list

Now Statefs exhibit 20 the list has

been stipulated among the parties that it is a list

written in the Defendant's handwriting and the list

clearly shows a couple of things The first thing it

shows is that when it was written and it's dated again

Thursday November 12 1998

The Defendant was planning on leaving

town He was planning most likely to go back east

There's several entries on the list that

are of note FedEx to brother need address Danny there

to pick up stuff Carlos there to pir-k up stuff Rest of

stuff to Emir number six figure out new address Call

Christine FedEx to Christine number eight need cash

cigars from Gallo to Emir

Number 15 call Tommy Cramer back east

Call Jen Get phone back There's also on this list

evidence that on November 12 1998 just days after

Peter Limanni came up missing the Defendant was not

expecting Peter Limanni to ever return

The note contains an entry number 14 it

states find home for Jake Itfs also interesting that

1 Ucpi 02 38U-2973 IJzisq1i A D'AmLifo
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number 18 talks about liquidating things liquidating the

cigars pens cutters stuff Clearly the Defe-ndant was

anticipating Peter Limanni would never return

The Nafendant knew Peter Limanni was close

with Jake t2averyone knew that yet he somia-how knew by the

12th that Peter was not going to return Take care of

Jake

He knew that Peter Limanni was not going

to return to take care of the cigar business He know

that he was not returning to the business despite the

fact that many ofhis possessions were still at the

business including his driver's license his birth

certificate a Social Security card the crate of the

sentimental things that I already mentioned If not

nearly all of his clothes many of his shoes

12 1998

Use your common sen8e

What is reasonable

Now on early Monday November 16 a body

of a person later identified identified at the time

as John Lumber Doe but later identified as Eric Hamilton

was discovered 21 miles south of Lake Mead Drive on the

southern side of town just off of Las Vegas Boulevard

f

How could he have known that by November

The body was found some 30 feet off the
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road with seven pieces of wood attempti-ng to cover it

The wood had certain identifying marks that you heard

testimony when later compared to some wood found at 1933

Western seemed to match up

The testimony was that Vincent Roberts a

crime scene analyst impounded that wood and he took it

to the lab

Fred Boyd the fingerprint expert you

heard from in this case applied several chemicals to that

wood in an attempt to develop these latent or hidden

fingerprints

He testified that on two different pieces

of wood he found the Defendant's fingerprints on the

third piece of wood he found Peter Limanni's

finqerprints

Now clearly some of the wood from 1933

Western was used in a rather weak attempt to hide Eric

Hamilton's body

I would submit to you Ladies and

Gentlemen that it was such a weak attempt to hide the

body that it might leave a reasonable person to believe

that the person that tried to do that may have been

intoxicated from drinking beer at the time they attempted

to do that

Now the wood is not even close to being25
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the only thing that links iap Eric Hamilton with that

strip mall on Western

Inside the pocket of Mr Hamilton was a

piece of paper On the piece of paper it said Jack and

it had the Defendantfs cellphone nQmber the same

cellphone nuxaber he was carrying on November 17th

Now Vincent Roberts the crime scene

analyst also testified that when they went out to the

body they noticed a set of tracks There is a diagram

that's been admitted fron'the crime scene showing the

tracks coming off the road towards the body and leaving

the body

There's also the photographs of those

tracks They photographed a particular section near

where the body was at of those tracks and then they

poured a plaster cast over that in order to develop an

impression of that track

The cast and the photos were then used by

Fred Boyd again and Mr Boyd compared the known prints

of the tire tracks of the 1998 Toyota pickup that the

Defendant was driving that next day and compared them

with the samples he had from the crime scene

Mr Boyd testified that the same type of

tire that dxisted on that particular Toyota pickup made

the impression near Eric Hamilton's b6dy

Kok 1p 72 399-2973 11juspli A D'Aniahi Tis uvqas
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He was unable to positively 10 that

particular tire from that particular truck but he

testified there wasn't a unique quality about the tire

and or the impression in the dirt

There wasn't a nail in it or a rock or

something to that effect an both of them so that's why he

was unable to positively ID

However he did say that they were

that the tire that was on that trQck made that

impression that same type of tire

Now additional evidence that links up the

murder of Eric Hamilton to this Defendant is the blood

evidence And you heard from crime scene analyst Gary

Reed he te-qtified that the day-after the body was

discovered he was part of the investigation at 1933

Western and he testified that he-conducted several tests

in the bed of the 1998 brown Toyota pickup truck

He testified that as part of those tests

he applied a chemical called luminol to the bed of the

truck in an attempt to determine whether or not there was

blood in the bed of that truck

State's exhibit 32 is a photograph of that

luminol showing the blood in that back of that 1998

Toyota pir-kup truck

Now the samples were impounded and David

Tua Vegas 70213Z9-2M 3iji-nO A BAimfo

rtifiC6 CULLrt Birpurltr

T-jo Vv ps i7j 2 135-3I_K

APP1389



1

2

3

4

5

6

7

8

9

10

11

12

13

14

is

16

17

is

19

20

21

22

23

24

25

43
Welch from the DNA lab conducted some tests You

remember Mr Welch He testified last week

Mr Welch testified that he's been in DNA

analysis for approximately five years He testified that

he examined several samples with regards to Mr Hamilton

One of those sample5 was the glass

fragments with apparent blood which on State's exhibit

35 is the second item down And that evidence was

gathered by Mr Ruffino on November 17 1998 from 1929

Western

Mr Ruffino testified that he impounded

some glass fraqments with some blood on it or possible

blood from 1929 Western

Now Mr Welch testified that he examined

the blood and his standard practice it's labeled

apparent blood until he conducts a further test at the

lab which he said he testified he did on all of the

samples in this case and all of them came back positive

for human blood so initially he tested it It came back

positive for humah blood

Then he tested it in regards to DNA His

analysis concluded that both Peter Limanni and the

Defendant could be certainly excluded as the donors of

that particular blood found inside 1929 Western

He concluded that Mr Hamilton could not

las Icsaa M12 31qS ZjS73 osCp k A3
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be excluded as the donor of the blood in fact Mr

Welch testified regarding probabilities and on this

particular item of evidence the blood inside 1929

Western the probability that it was someone other than

Eric Hamilton's blood was 28 million to one

As you can tell Mr Hanilton you've

been told and the picture shows an African American

individual and that's the probability when it comes to an

Afric-an American individual

Now I asked Mr Welch a specific question

about that in terms of the racEn issue and he testified

that it wasn't just 28 million to one people it was

28 million to one African American people that it could

have been someone other than Mr Hamilton's blood

Now and that of course was blood

that was found in the same room with the jacket with the

holes in it and the spent 357 ammi-inition

Mr Welch also testified that he examined

samples taken from Gary Reed and Mr Reed is at the

bottom of exhibit 35 this particular sample

And Mr Reed testified that he took that

ample from th e back of that Toyota pickup truck and Mr

Welch testified that he determined once again that the

back of that Toyota pickup truck the blood in that was

definitely not the Defendant's orPeter Limannifs
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He said he could absolutely exclude them

based on the DNA analysis but again he testified that

Eric Hamilton could not be excl-uded and again the ratio

on the blood the probability is the exact same as it was

on the glass fraqments I in 28 million or 28 million

to one chance that it's someone elsefg besides Eric

Hamilton

You also heard testimony that the jacket

that was recovered from 1929 had several bullet holes in

it and the bullet holes seemed to match up with the

wounds on Mr Hamilton's body

Now in examination of an examination

of Mr Hamilton by Doctor Sheldon Green who you heard

testify on November 17 during Mr Hamilton's autopsy

revealed several interesting details

Mr Green excuse me Dr Gr8en testified

initially that Mr Hamilton was definitely murdered

sometime within 24 hours preceding when his body was

found That means since his body was found on the 16th

takes iis to the 15th November 15th or possibly the early

morning hours of November 16th

How was he killed

Well Ladies and Gentlemen under the law

there are some questions some issues that the State has

25 Ito prove beyond a reasonable doubt in order to hold
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someone accountable for their actions and others in which

the law recognizes that we do not have to prove in order

to hold someone accountable

Now do we have to prove the types of

crimes committed

Of course we do

Do we have to prove it was a homicide

yes versus a suicide or accidental

Do we have to prove whether the homicide

was done with premeditation and deliberation

Yes of course we do We accept that

burden

Do we have to prove who did it

Once again of course we do

Those iS5Uec qo to the two questions I

talked about initially that qo to the essence of what

you have to do

Now while of course we have to prove what

particular crimes were committed and who committed them

beyond a doubt which is reasonable we do not have to

prove why they were committed or exactly how the

perpetrator went about committing them

Now the law recognizes that those types

of questions depending on the case may not be able to

be proven beyond a reasonable doubt Instruction 32

Tas Jqzis 7C2 31-2973 13 Doeph A B Amatki T-as ITEps 702
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it tells you that motive or why a person

did what they did is not an element of the offenses

This may be one of those cases

Now do we want to know exactly why things

were done why actions were taken

Certainly Wefre a curious species

However it's important to recognize that the law does

not impose such a burden upon a jury

What does the evidence suggest with

regards to how the crime was committed

There is evidence that suggests what may

have happened Dr Green testified that Eric Hamilton

had three thru-and-thru wounds Three shots went through

his body

He was shot in the back about the mid

chest once He testified it went through his aorta

which is a main artery of the heart and exited out the

chest

He was also shot he testified in the

left flank area that went through and punctured yet

another artery and went out and he testified there was a

third shot'that came from behind and shot him in the

right thigh and out the front of the right thigh

25 1 Now Dr Green testified that it is
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difficult to tell the order of the wounds However he

was able to testify regarding the most likely scenario in

his opinioD based on his years and years of experience

He testified that the wound to the left

side of Mr Hainilton the left flank he described it on

came before the wound to the back that went through the

aorta and out the chest

He testified that he made this conclusion

based on the fact that since the aorta is such a major

artery it would be more likely that the wound initial

wound came fro-m the left because the initial wound bled

more or bled a significant amount

He said if the first wound came from the

back and struck the aorta the wound down below woiildn't

have bled as much as it did

Now what did the Defendant say in regards

to Eric Hamilton

well in an interview the day after Mr

Hamilton was disr-overed the interview with Detective

Thow8en the Defendant sebmed to describe someone that

generally fitted the description of Mr Hamilton

The Defendant told Detective Thowsen that

he was familiar with a person he named Seymour although

he wasn't sure if that was his real name or not

He said Seymour did some work around the

lis Ueps 7Q SqV73 3LtF tph A ITAimito
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business and that Seymour had in fact called him on

his cellphone the same cellphone that Eric Hamilton had

the number in his pocket when he was found mui7der4d

In his statement to Detective Thowsen the

Defendant told Detective Thowsen that he hadn't talked to

Seymour since about five days prior to the day he left

for his trip to New Jersey

Hesaid that that was October 29 so five

days prior to that would put it at around October 24

according to the Defendant's statement

He also indicated that in that 8tatement

that Seymoiar had not been at the business for

approximately two weeks prior to that That would mean

according to the Defendant Mr Hamilton had not been

inside of Sinergi since atound October 10 of 1998

There are two problems with that

initially if you remember Michelle Hamilton who was the

sister of Eric and Ms Hamilton testified that Eric was

living with her in California until he left and moved to

Las Vegas in late October early November of 1998

Also we have the situation of Randy

McPhail who is the c27ime scene analyst at 1933 Western

Mr McPhail recovered several latent fingerprints off of

several beer bottles inside of 1933 Western on November

25 117
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The beer bottles again were examined by

Mr Boyd Lo and behold we have the Defendant s

fingerprints on bottles beer bottles along with Eric

Hamilton s

The testimony was that the bottles with

the fingerprints of the Defendant and the bottles of the

fingerprints with Mr Hamilton were taken out of the

exact same trash can out of 1933 Western inside that

southeast room

Now the Defendant's statement to

Detective Thows8n about Seymour just doesn't add up We

know from Dr Green that Eric Hamilton was killed

sometime on either November 15 or November 16

We know from all the other evidence that

Kr Hamilton was killed inside the front reaeption area

of a vacant business immediately adjacent to 1933

western

We know that from the blood the spent

bullets the jacket with the holes in it We know that

Eric Hamilton had the Defendant's name and his cellular

phone number in his pocket

We know that the Toyota pickup that was

used to drive off his body to dump it was owned by

Sinergi right next door And we know that sometime after

he arrived in Las Vegas in late October early November

T'Jq Ucvs i 02 21S i-rnpl A IDAimfit
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1998 he was inside 1933 Sinergi drinking Miller Lite

Now what would reasonably explain the

circumstances of his death

Who had access to that truck that 1998

Toyota pickup truck that carrict d away his body and dumped

it

A little more than 24 hours after the body

is discovered the Defendant is seen driving that truck

You heard that from Officer Kroll Officer NogueF You

also heard it from Mike Cerda who was the

manager landlord of that business that strip mall and

you also heard it from Rick Ferguson who is the man in

the trophy shop business right next door

You also heard it from Detective Tom

Thow en who testified that afternoon on the 17th the

Defendant had the key to that truck in his pocket

Now how did Mr Hamilton get inside 1933

t d i k thW t t bern o r nes a eer

Who had control over the business

The Defendant did Clearly the evid8nce

has shown that as of November 15 November 16 Peter

Li-manni was not around The Defendant was clearly in

sst l f th b i necon ro o e us

I would point you to State's exhibit 80

which is the tape recording you heard and youfll be

Tus Trpls 792 3EILS-297'I A R-Aimdii
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provided that tape and you'll be provided it with a

recorder and I urge you to listen to it vory carefully

In the Defendant's own statement to

Detective Thowsen the Defendant had an exchange with

Detective Thowsen about who lived at that business and

who was in control of things

Detective Thowsen asked him Was anyone

else stayinq there with you referring to Sinergi and

the Defendant said No Staying at the place

Detective Thowsen said Yes
The Defendant said No No one ever stays

there but me or him
Detective Thowsen said Just you or

Peter

The Defendant said Right that's it
Now it is also reasonable to conclude

that the Defendant and Hamilton were together when they

were drinking beer inside of 1933 because the beer was

collected from the very same trash can

Now there were some bottles collected in

the south central room as well as the southeast room of

1933 but there was no evidence to suggest that this

particular business was a pig sty

You have some photographs You can judge

25 Ifor yourself There was no evidence to suggest that
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garbage like that was laying around for a long time

It's reasonable to conclude that Mr

Hamilton ended up on the floor at 1929 Western on

November 15 or November 16 at some point because earlier

he had been at 1933 Western with the Defendant

Now what happened Why did the Defendant

start shooting and eventually murder Eric Hamilton

was it in relation to a robbery of Mr

Hamilton That is a question that is your job to answer

but once again it is not why only what and who that are

critical to your deliberations

An examination of the crime scene and Dr

Green's testimony regarding the sequence of shots could

also be telling to determining who killed Mr Hamilton

Again Mr Green's testimony suggests that

the first shot into Mr Hamilton was into goes into his

left side and that would make sense if you consider the

entry points to the other two shots that went through

him that being in the back the one in the back and one

in the back side of the right thigh

Now think what is reasonable if you were

shot in the side the left side If someone is shot in

the left side of their body what would they do

Of course they would tilrn and run away

from the shooter run away from the danger That calases
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your back to be exposed and for the additional shots to

strike you in the back

Now examine the crime scene at 1929 whero

it appears that Mr Hamilton either fell through the

window that was right next to the front door area or

perhaps he jumped through it in an effort to escape the

person that was shooting at him and into him

Consider that he was dragged away after

his jacket and a bracelet and a hat and whatever money or

possessions he may have had had been removed

Where was he running from when he was shot

at andor being shot

Well you remember the layout of that

strip mall there You remember where 1929 is placed in

relation to the other bu5inesses in the area

If you look at it that way there are three

possibilities of which direction he was coming from when

he ended up at 1929 North of 1929 is 1921 There was

testimony that that business was also vacant

Now west of 1929 is the street Western

and the sidewalk to the south of 1929 is 1933 the

Sinergi business

Now what makes sense considering all

that evidence

25
1

Where and who was Eric Hamilton running
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fronon November 15 or 16

Does it make sense he could have been

running from the sidewalk Perhaps

From the vacant building next to 1929 on

the north side or from 1933

Well also consider that Mr Hamilton's

body had no bullets in it

The testimony was that the shots went

through his body on at 1933 on November 17 that

next day Mr McPhail recovered three spent cartridges of

357 aunition And remember that a fourth spent

cartridge of 357 ammo was recover8d by Mr Ruffino

That was a few weeks later and that was

part of a stipulated exhibit a stipulation between the

parties

You heard testimony from Torrey Johnson

who is the firearms expert He testified he examined

those four cartridges of 357 ammunition He concluded

that all four of them were fired from the exact same

weapon

Now where were those cartridges foUnd and

under what circumstances

That gets us to the events of November

17th and helps link up the murder of Eric Hamilton with

the murder of Peter Limanni Evidence showed that
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sometime in the morning of November 17 Rick Ferguson who

is the owner of that trophy shop called the police

because of the discovery of the broken glass at 1929

The evidence showed that around 1025 that

morning officers Kroll and Nogues showed up to

investigate They were met by not only Mr Ferguson but

Mike C4rda the landlord

They initially walked around the scene at

1929 looking for possible victims They noticed blood

and some spent 357 bullet there

They noticed the jacket the bracelet and

after findinq no people no injured people or any

suspects in the area in the vacant business at 1929 they

began to canvass the outside of-the strip mall

Officer Nogues went around in the back

area and he testified he saw a dumpster that was in the

back area and the evidence has shown itfs just within a

few feet of that back door to the 1933 Western which was

the offices of Sinergi

He testified that he was generally looking

for possible victims of a possible shooting that occurred

because of the blood and the ammunition

He testified that he looked inside the

dump8ter behind that strip mall and to him it looked like

25 Jt was basically empty there was just a few
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miscellaneous papers but to him it looked like that

dumpster had been emptied

He testified that he actually could see

the bottom of that dumpst8r in several places He then

eventually walked to the front where Officer Kroll was at

and the Defendant pulled up in that brown Toyota pickup

truck

Of course that brown Toyota pickup truck

had Eric Hamilton's blood in the back of it officer

Kroll then approached the Defendant and he obtained

consent to go into 1933 to look for any possible victims

look around the area

He talked to the Defendant and he

testified that the Defendant told him that he had

recently just got back from New Jersey and that he had

not heard or seen anything suspicious in the area

He testified that the Defendant told him

that he had not seen his partner Peter Limanni a person

e was working with since November 5

The Defendant also indicated to Officer

Kroll that he thought Mr Limanni might be in Lake Tahoe

with his girlfriend

Now Mr Mike Cerda came into those

premises about that time as well Officer Nogues was

25 Imore serving as cover but Officer Kroll testified he
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walked inside and he noticed a cople of knives and he

also noticed what he found very peculiar was a bullet

sitting straight up on its side pointing straight vip in

the air on a desk

At this point he testified that for

officer safety he handcuffed the Defendant And because

there was no evidence of a crime in terms of the

Defendant's relation to a crime at that point existed he

unhandcuffed him and they left the premises of 1933

Now and the Defendant of course was

left alone in there Now at some point during the

morning the evidence revealed that Officer Kroll and

Nogues contacted their supervisor regarding 1929 and the

crime scene there

Their supervisor contacted the crime scene

analyst in order to process that crime scene The

testimony was that around 113e that morning David

PufEino came out and started processing 1929

He testified that he looked around 1929

e noticed the blood he noticed the spent cartridges he

noticed the357 bullets He noticed the jacket with the

holes in it He noticed the broken glass and he based

on his experience concluded it was a murder scene

He-then contacted his supervisor Al

Kabralis who eventually joined him on 1929 The25
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testimony has come out and mostly through the incident

recall sheet which I believe is Oefendant'8 Exhibit C

that Officer Kroll and Nogues left that strip mall right

around 1208

The evidence also showed that Mr

Kabralis Mr Ruffino's supervisor arrived about 1209

Both officer Kroll and Nogues testified that they do not

remember David Ruffino ever telling them before they left

that he believed it was a murder scene

They testified that they wouldn't have

likely gone to lunch had he told them that

Mr Ruffino could not remember whether or

not he informed those officers that he believed it was a

murder scene before they left

Either way the evidence indicates that

right around 1209 the Defendant was inside 1933 and Mr

Ruffino and Mr Kabralis were inside 1929 documenting

and collecting the evidence that existed there

Remember that Mr Ruffino testified that

1929 was his assignment That's where his conoentration

was at

He was not concerned about 1933 because

1933 had ended up being assigned to someone else Randy

McPhail laterbecame resonsible for that evidence

collection
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Mr Ruffino tt stified that he was alone

inside 1929 for approximately a half hour with Mr

Kabralis before homicide detectives arrived in the area

And again that time is confirmed by the

incident recall sheet which indicates that Detective

Buczek was actually en route at 1233 It does not

indicate when he arrived

it indicates that Sargeant Hefner from

homicide actually arrived at 1247 So also remember

that Mr Ruffino testified that the back door to 1929

Western was locked and that he never made it out to the

back until much later in the day the back area where

that dumpster is at

Now after homicide gets to the scene

someone looked in the dumpster and they noticed a couple

of items that appeared to be burnt or charred They

found that odd as it would any reasonable person

would find that a bit odd

They contacted the original patrol

officers Kroll and Nogues who then came back Officer

Nogues looked in the dumpstor a second time and the

dumpster again as you can tell from the photographs and

the crime scene diagram is just a few feet from the back

door of Sinergi officer Nogues testified that he

noticed several items in that dumpster that hadn't been

Tiff Vcqmd 7112 38S-21173 111i5cplj A ID'Amdo

Qrtif e Clurt TWorfer

tas Utgas 702 155-2-152

APP1407



I I there

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Well how did those items get in there

What would be a reasonable explanation for

that

initially we know that the items that were

in the dumpster came from 1933 Western That's because

the items that were found are directly related to that

business

Randy McPhail testified that he found

several things in that dumpster including papers

a85ociated with Mr Limanni He found the two canceled

checks from Sinergils account

He found a phone card in the name of

Tiffny Limanni He found one Case athletic shoe the

other one that matches up with that was found in5ide

1933

He also found several of those Miller Lite

bottles empty Many more were left'inside He found a

blue-colored shirt with burn marks on it that said

Limmani Mechanical Services on it He also found a Green

shirt that had some significant burn marks on it

lie also found several qaming Qards in the

name of Peter Limanni and those were loQated on th

ground between the dumpster and the back door area of

1933

Las klrapt JILI-otpli A D'Ani thi

qKrllfir C airri tcarirr

Tmi Teps 702 lq3452

APP1408



1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62
The cards perhaps were dropped by someone

or actually obviously I think they were dropped by

someone but perhaps they were dropped by someone who was

hurriedly taking items from the back door to that

dumpster behind 1933

Now on this particlular point the

D8fendant's own statement again state's exhibit 80 1

think is enlightening when it comes to this issue I

urge you to listen to it again carefully

He mentions on two brief oQr-asions that

after Officer Kroll and Nogues left 1933 That day he

did a little clean up of certain items He mentioned at

one point that he picked some stuff off the floor and he

threw some beerbottles out that were on a desk

He also used the phrase I cleaned up a

little bit Maybe he was referring to cleaning up

himself and maybe he wasnt

What about the bullet that came up

missing

Officer Kroll and Mike Cerda both

testified that they saw a similar type of bullet sitting

straight up on that desk When confronted by Officer

Kroll to its whereabouts after Officer Kroll came back

to the scene Offir-er Kroll testified the Defendant

acknowledged that there was a bullet there but he
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claimed he didn't know what happened to it and he

suggested maybe Mike Cerda took that bullet

In an interview with Detective Thowsen

later in the day the Defendant claimed he didn't see the

bullet never saw it

He claimed that de5pite the fact that two

other people in the same room he was at saw that bullet

he claimed that even though the presence of that bullet

was a major bagis for him being handcuffed by Officer

Kroll

Now does that make sense

You would think that a reasonable person

who allegqdly is a completely innocent bystander who was

being handcuffed would at least want to know why and want

to gee why they were being'handcuffed

They would want to see that actual bullet

8ittinq on that desk if they hadn't seen it yet

THE COURT Mr Fattig can I ask you to

approach please

Discussion off the record

MR KANE Now what would explain why the

Defendant would do these odd types of things

what would explain why he would hide a

bullet or dump some items out into that dumpster

What would explain why police found a 3225

Tns Ucpu M 3SES-2973 T1q Ljegas 72 1 5-3-152

APP1410



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

3-6

17

is

19

20

21

22

23

24

25

64

caliber cartridge laying at the bottom of that toilet

the only toilet inside of 1933

What woluld explain why Peter Limannifs

wallet or it was described as a cardholder why

Peter Limanni's driver's liconse why Peter Limanni's

birth certificate why Peter Limanni's Social Security

card were all hidden above a tile one of those ceiling

tiles inside of 1933

What wotild e-xplain why yet another 32

caliber cartridge was above a ceiling tile in the

northeast office-of 1933

What would explain why four 357

cartridges that had all been fired from the same bullet

were scattered about in odd places throughout the

business

Well maybe it is one of those things that

has no explanation just a series of strange and

unrelated coincidences or maybe the reasonable

explanation is is that the Defendant is responsible for

the murders of Eric Hamilton and Peter Limanni

If the Defendant was responsible then up

until the mid morning of November 17 of 1998 when he

drove up to 1933 Western in that brown 1998 pickup truck

and he saw-officer Kroll and Nogues there the Defendant

must have felt pretty comfortable in his existence
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Until he saw those offiQers he had no

reason to believe that police were even in the ballpark

of developing him as a suspect in either case

At that point there was one murder and

there was one a missing person although the missing

person hadn't even been found yet Again a large part

in part because the testimony you heard from Jennifer

Harrison was the Defen dant convinced her not to do that

In the testimony he 5aid Peter is

missing because he wants to be missing And the

testimony was of a missing person's report on Peter

Limanni wasn't even filed until December 2

Now since no missing person's report had

been filed and the Defendant knew that the body hadn't

been discovered he really didnft have any worries at that

point with regards to the Peter Limanni incident

What about EriQ Hamilton

Well Mr Hamilton was appeared to be

transientvagabond type of character and it was likely

that no one besides Peter knew that Mr Hamilton even

worked for Sinergi since apparently he did 5o very

sparingly

What abolit the fact that the crime scene

to Mr Hamilton's murder is right next door

This wouldn't neQes8arily bother the
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Defendant either

He told Detective Thowsen in his statement

that the neighborhood was a bad one Now the body had

been taken away and dumped miles away and he likely

reasoned that it was difficult to link up for police

to link up the body and the crime scene but once linked

up there would still be no reason to 8uspect the

Defendant more than anyone else

The one thing the Defendant didn't count

on and the major link wart the piece of paper in Mr

Hamilton's pocket with the Defendant's name and his cell

niamber on it That allowed police to link up the two

crime scenes rather quickly

Now after Officer Kroll and Nogue5 leave

1933 the Defendant's world'obviously was turned upside

down His perspective in terms of his safety had been

shattered

What did the Defendant do at that point

What could he do considering the

circumstances

He tried to hide or discard whatever he

could The problem was was that he was pretty much

trapped

Next door was Rtiffino and Kabrali5 and

25 Iwithin a few minutes homir-ide detectives arrived on the
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scene Consequently he didn't do a very good job of it

What about the way the manner in which

the bodies were discarded

I find it interesting

MR CHRISTIANSEN Objection as to what

the prosecution finds interesting

Irrelevant and improper

THE COURT Sustained Proceed

MR FATTIG The person that clearly had a

link to the Defendant the person that had a bad temper

and often treated the Defendant in a very disrespectful

and demeaning way was driven across the state line

stripped virtually naked and buried

He was also murdared in an extremely

brutal way extremely in a way that you might be found

held as a personal vengeance upon-someone Many shots to

the head

Now the person that was a vagrant and had

no obvious link to really anyone especially in Las

Vegas and no known association to Sinergi wasn't buried

at all In fact he was left with his clothes on

He was left on the side of Las Vegas

Boulevard with just a few pieces of lumber hardly enouqh

to cover him over him He was also killed in a rather

impersonal way
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Hc was shot in the side and then in the

back only three times The testimony was he wasn't shot

at a distance that would cause tatooing or which was

described as when the gun powder attaches

Now what about the other evidence that

links up the Defendant to Peter Limanni The two items I

haven't mentioned yet that are very compelling are the

blood inside the 1998 Dodge van and the bullet that was

found in the wall that was shot through the couch at 1933

Western

There was testimony by Randy McPhail at

the autopsy of Mr Limanni he impounded several bullets

and fragments and those were taken to Torrey Johnson the

firearms expert and he later compared those 32 caliber

bullets to a bullet that had been found in the wall at

1933

The bullet in the wall was also 32

caliber the same caliber that was in the body of Mr

Limanni

Mr Johnson testified that the bullet in

the wall had been fired from a gun with a misaligned

chamber He also testified that three of the bullets

recovered out of Mr Limanni the ones he could examine

also were fired from a gun with a misaligned chamber

25
1

On November 17 after the Defendant came
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back from his interview with Tom Thowsen he told

Detective Thowsen he had a dinner engagement and he asked

if he could take one of the vehicles

Detective Thowsen informed the Defendant

he couldn't take the Toyota becaiase they were processing

it The Defendant asked to take the van Detective

Thowsen asked him if he could get the keys He went in

fetched them brought them outside

Detective Thowsen testified that the

Defendant acted as if he wanted to take the Dodge van

with a sign on it Before he allowed him to do that

Detective Thowsen looked into the van and lo and behold

he saw what appeared to be blood to him

Mr McPhail testified he processed that

van and again samples were taken and on the chart here

Mr Welch testified with regards to some of that

evidence

The very top oiie is one of the samples

taken out of the van and he compared that evidence and

the results of those tests showed that Mr Hamilton and

Mr Seka were absolutely excluded as the source of the

blood out of that van

The results also-showed Mr Limanni could

not be excluded And in fact the testimony was the

odds were 18 million to one that the blood in that van
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was someone other than Peter Limanni

The testimony was there was three samples

taken out of the van One was from the interior right

side of the van and that's the top one on the chart and

one was taken from the interior side of the removed

plastic threshhold cover and that is not in the chart

One was taken from magnetic cards or

business cards with Peter Limanni's name on it and again

that's the third one here on the chart

The results of the first one on top of the

chart here since Mr Limanni is a caucasion the result

was 1 8 million to one The business cards that were

found in the back pocket with blood on then of that Dodge

van again 18 million to one that that blood on the

business cards was anyone else but Peter Limanni It

makes sense since the business cards were in the name of

Peter Limanni

The third sample which isn't on the chart

carne back to be 35500 to one that the blood found inside

that van was someone other than Mr Limanni's and Mr

Welch testified that often times due to variour

circumstances chemicals that may be present when the

sample is taken those sort of things he may come up with

a numbdr less than some other tests which is why

explains why it was less than 18 million to one
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Now the Defendant afterhe left the

scene on November 17 he drove that plain white van the

one that wasn't used to dump Peter Limanni's body off in

California

The Defendant told D8teotive Thowsen that

he was coming back after his dinner engagement to take

care of the business The evidenoe I've showed is that

the Defendant did not come back He didn't come back to

lock up the business didn't come back to take care of

Jake who was still there

What did he do instead

You heard testimony from Jennifer Harrison

that the Defendant used the term underground That he

was undergrotind The testimony was at one point he saw

i
Jennifer Harrison outside a 24-hour fitness club

He asked her if he could drive her car

rather than the van She told him no

The Defendant told her that the police

were following him and that they were trying to blame him

for the death of tiome guy

On another occasion the Defendant told

8omebody he was calling her fron Arizona He ended up

as youfvi heard back in Pennsylvania

And when he went back to Pennsylvania he

saw his friend Thomas Cramer In a conversation before
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Christmas Mr Cramer asked him if he had something to do

with Peterts disappearance

You remember that the Defendant told him

that he didn't and the police hadn't even found the body

yet In a confrontation between the two in seemed

like a rather heated argument in January the Defendant

threatened Mr Cramer by asking him if he wanted him to

do to Mr Cramer what he did to Mr Limanni

Mr Cramer knew the Defendant for years

and he took that very seriously Finally the Defendant

told Mr Cramer an another occasion that Mr Limanni came

at him with a gun that he wrestled it free and he shot

Mr Limanni

The Defendant told Mr Cramer that Mr

Limanni fell against a wall and he just kept shooting

him

Now how did Mr Cramer know that he was

killed by a gun

How did he know that Mr Limanni was shot

multiple times

He knew because he heard it from the

person the only person on earth that knew how Peter

Limanni had been killed

Granted the killing of someone by using a

gun is not that unusual but what about the fact that Mr

TuA Upqav 7021388-2973 3tl iql I
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Limanni was shot mQltiple times

It doesn't necessarily take multiple shots

to kill someone One good aimed shot could do it

Obviously at this point time is growing

long There are a few subjects that I will leave to my

co-counsel Mr Kane to address in rebuttal

The State appreciates your patience and

your service as jurors in this case and upon

deliberations the State is asking you to return verdicts

of guilty on all counts

Th-ank you

THE COURT Thank you Ladies and

Gentlemen we'll break for lunch at this point

Whereupon the Court admonished the

jury

THE COURT We are rapidly approaching the

time when you can discuss the matter Please for a bit

more resist that

I expect some of you will be going to

lunch together Please don't talk about this at lunch

Vory soon you can We'll be back here at 130

ATTEST that this is a true and complete transaript of the

proceedings held DATED this 25th day of February 2001
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H I GIIN A 1r

DISTRJCT COUP
CLARK COUNTY NB

5 T11 E STATE OF NEVA DA

6 111 AintitT

71
vs

EY B PARRACiUIRRE CLERK

Caso No C 159915
Dept o XIV

12 Y-E R-1 l Q I

13 We the jury in the above comled case find the defWant JOHN JOSEPH SEKA as

14 follows

15 please chock Me approprium hav seleci only onefor eack count

16 AS TO COUNIT I ERIC HAMILTON

17 eGuillyof Murder of the First Degree with Usc of a Deadly Weapon

Is 0 Guilty of Murder or the First Dogrce

19 0 Guilly ofMurdcr orthe Sccond Degree with Use ofa Madly Weapon

20 cl Guilty or Murder ofilic Second Degree

21 13 cuaty or voluntary imarisiaughter with use ora Deadly Weapon

22 13 Guilty of Volumary Manslaughtcr

231 a Not Gplity

24
1

AS TO COUNT It PETER LINIANNI

25 13 Guilty of Murdcr of the First Mgme widt useara Deadly weapon

26 0 Guilty of Murder of the First Dcgree

7 VGuilty of Murder of the Sccond Degree with Use ofa Deadly Weapon

28 12 Guilty of Murder of the Second Deorce

IqEc V70

j p no 2001
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E3 GUilty or Volunlary Manslaughter with Use of a Deadly Weapon

3

13

13 Not Guilly

41 AS TO COUNT III ERIC HAMILTON

5

6

7

cl Guilty of Robbery with Use ora Dcodly Wcapon

001G uilly of Robbery

13 Not Guilty

8 1 AS 1-0 COUN9 IV PETER LIMANNI

9

10

20

22

3

24

25

26

27

0 Guilty or Robbery with Use of a Deadly Weapon

cGuilty of Robbery

E3 Not Guilty

DATED chir dayorrumm2001
V

11 11
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STEWART L BELL
DISTRICT ATTORNEY
Nevada Bar 000477
200 Snfird Street

Las Vc as Nevada 89155

702 X4711
Xttomey for Plaintiff
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6

DISTRICT COURT

CLARK COUNTY NEVADA

THE STATE OF NEVADA

Plaiwif

VI

12
1

JOHN JOSEPH SEKA
flrI525324

13

Casa No C 159915

Dept No XIV

149 Defendant

15

16

17

18

Tho Dofendant praviously enicrud pleas of not guilty to the crimes of COUNTS I

11 MURDER WITH USE OF A DEADLY WEAPON Felony and COUNTS III IV

19 ROB B ERY WITH US E or A DEA DLY VVEA PON FelotY in violudon of NRS 200 010

20 200030 193165 200380 193 165 and the matcr having been tried before a jury and the

21 Defcridant being repmaented by counsel and having been found guilty of the crimes of COUNT

2 1 FIRST DEGREE MURDER WITH USE OFA DEADLY WEAPON Felony COUNT If

23 SECOND Dt-GREE MURDER WITH USE OF A DEADLY WEAPON Felony and

24 COUNTS 111 IV ROBBERY Felony and thcreafteron the 26th day of April 2001 ffic

251
Dcfendant was present in Court for sentencing with his counsel PETER S CHRISTIANSER

7

i

I

26 ESQ and KIRK T KEN NEDY ESQ and good caaw appcitring thomfor

27 THE DEFENDANT HEREBY ADJUDGED guilty of the crimes as set rorth in the

28
1

jurys verdict and in addition to the S2500 Administrative Assessment F-ce and S250 00 DNA

CE-02

MAY 1'0 2001
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Analysis Fee Ific DcFendartt is senicnced to the Ncvads Dcpartment of Pnisons as follows

CDLR Lj LIFE WITHOUT THE POSSIBILITY OF PAROLE for FJRST DEGREI

MURDER plus an cqual and consecutive LIFE WITHOUTTHE POSSIBILITY OF PAROLE

ror USE OF A DEADLY WEAPON 4nd pay S2 82S restitutiono

QUIN 11 LIFE WITH THE POSSIBILITY OF PAROLE forSECOND DEOREE MURDE
plus an equal and consecutive LIFE WITH THE POSSIBILITY OF PAROLE ror USE OF A

DEADLY WEAPON and pay S2500 Rcstimion Count If to run CONSECUTIVE to Count 1

CQLbjT It a MAXIMUM term of ONE HUNDRED FIFTY-SIX 156 MONTHS whii a

MINIMUM parole eligibility ofTHIRTY-NVE 35 MONTHS forROBBERY Count III to run

CONSECUTIVE to Count Its

C-QUNT-J a MAXIMUM term or ONE HUNDRED IFIFTY-SIX 156 MONTHS whb a

MINIMUM patole eligibility of THWY-FIVE 35 MONTHS for ROBBERY Count IV to

run CONSECUTIVE to Coun 111

Credit for time served is 720 days

DATED his
9 60 day OrApr02-001

2
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA
Appellant

Vs
THE STATE OF NEVADA
Re5pondent

ORDER OF AFFIRMANCE

No37907

FILED

A P R 0 8 2003

JAWTTE M BLOOM
CEAK 2WLJPRF_ME COURT

BY
K

This is an appeal fom a judgment of conviction pursuant to a

jury trial for first-degree murder with use of a deadly weapon second

degree murder with use of a deadly weapon and two counts of robbery

After finding the defendant John Joseph Seka guilty of the above charges

the jury was unable to reach a decision as to sentence on the first-degree

murder charge during the penalty phase of the trial Therefore the district

court requested the establishment of a three-judge panel pursuant to

statute Prior to the convening of the panel Seka and the State stipulated

to a sentence on Count I of life without the possibility of parole for first

degree murder plus an equal and consecutive sentence for use of a deadly

weapon

Seka was also sentenced as follows Count II life with the

possibility of parole for second-degree murder plus an equal and

consecutive sentence for use of a deadly weapon to run consecutive with

Count I Count III a maximum of one hundred fifty-six months with a

minimum parole eligibility of thirty-five months to run consecutive to

Count 11 Count IV a maximum of one hundred fifty-six months with a

minimum parole eligibility of thirty-six months to run consecutive to

Count 111 5325 00 in restitution and 720 days credit for time already

served
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John Joseph Seka C'Seka also known as Jack was

convicted of the murder and robbery of two individuals Peter Limanni

Limanni and Eric Hamilton Hamilton7 Seka was a friend of

Limmani and an employee for Limanni's heating and air conditioning

business Cinergi HVAC Inc located at 1933 Western Avenue Las Vegas

Nevada Seka and LiManni were in the process of setting up a cigar

business out of the same location Seka and Limanni also resided at 1933

Western Avenue

Hamilton an African American gentleman appeared at

Cinergi around the latter part of 1998 He had only recently come to Las

Vegas from California and had in his possession approximately 3000

three thousand dollars Limanni hired Hamilton to do some casual labor

clean-up work for Cinergi

On November 16 1998 pursuant to a report the police

discovered a body that was later identified as Hamilton with three gun

shot wounds The body was covered with wood lying face down near a set

of tire tracks Hamilton had a piece of paper in his front pocket with the

name Jack written on it and a phone number Police determined the

number was to Jack's Seka's cell phone for Cinergi

The following day police responded to a call for a possible

break-in at a vacant business located at 1929 Western Avenue the

business next door to Cinergi's office At the scene officers Nogess and

Kroll observed that glass was broken out of the front of the business and

blood was visible on the sidewalk on the glass and inside the business

Inside the officers found several items among which were three spent

2
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bullets a jacket a hat and a bracelet The jacket had three buUet marks

Swwmr CovFff

OF

NEvmm

in it

While police were investigating the premises of 1929 Seka

arrived at 1933 Western in a small brown pickup Seka granted the police

permission to look inside the business at 1933 While there police saw

what appeared to be a 357 cartridge which subsequently disappeared

Later that same day the premises of 1933 Western were

searched a second time pursuant to written consent after it was decided

that the bullets blood and jacket recovered at 1929 could be related to the

homicide of Hamilton whose body was discovered the day before During

the second search at 1933 Western the police discovered new lumber that

was being used to build a walk-in humidor This wood was similar to the

wood found on top of Hamilton Police later determined that the wood on

top of Hamilton bore latent fingerprints matched to Seka and Limanni

The police noted several locations with droplets of apparent blood Also

police recovered a bullet from a piece of drywall directly behind a couch

with a hole and a 32 cartridge from the inside of the toilet In the false

ceiling the police also found 357 ammunition a couple of 32 cartridges

and a wallet containing a Nevada driver's license asocial security card a

birth certificate and some credit cards bearing the name Peter Limanni

In a dumpster located out back which was empty earlier in the day police

located burnt clothi-ng and a checkbook with Limanni's name on them

As a result of their search and believing the evidence might

be relevant to Hamilton's homicide police asked Seka to come to the

detective bureau for questioning Seka consented was Mirandized and

police conducted a taped interview During the interview Seka explained

that Limanni owned the business at 1933 but that Seka had not seen

3
f 1947A
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Limanni since November 5 1998 This was about the time Limanni's

landlord had seen Limanni with 2000 to 3000 two to three thousand

dollars cash in his possession Seka also inforined police that a black

male named Seymour Hamilton had done some odd jobs at 1933

Western but that he had last seen Seymour about a month before He

further explained to police that Cinergi had two white Dodge vans and a

brown Toyota pickup that they utilized

After questioning police explained to Seka that while he was

a suspect in the killing of Hamilton they would not arrest him because

they had to wait for the return of all the forensic evidence The police

drove Seka back to 1933 Western Seka claimed he had a dinner

appointment but he would return to the premises later Police allowed

Seka to leave in one of the white vans belonging to Cinergi but impounded

the brown truck and the remaining white van after they discovered blood

in both vehicles Seka never returned to the premises

That evening Seka spoke with Limanni's girlfriend Jennifer

Harrison Harrison and told her that some black guy had been killed

and he had to get out of town He wanted to borrow Harrison's car

because he was being followed she declined and he left Several weeks

later Seka called Harrison and indicated that he was going

underground

In the ineantime on December 23 1998 police found

Limanni's decomposing body partially buried and partially uncovered

The body was discovered in California approximately five miles from the

CaliforniaNevada state boundary roughly a forty-five minute drive from

Las Vegas and a several hour drive from any city in California The San

Bernadino County Coroner's Office ruled that Limanni died from gunshot

SUPREM CQUFrr

OF

HIMADA
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wounds 10 ten in all They also estimated that Limanni had been dead

for several weeks

Thereafter Seka was charged with 1 one count of murder

with use of a deadly weapon alleging the murder of Hamilton 2 one

count of murder with use of a deadly weapon alleging the murder of

Limanni and 3 two counts of robbery with use of a Deadly Weapon

alleging Hamilton and Limanni were robbed as part of each murder In

March of 1999 Seka was arrested in Pennsylvania and stood trial on these

charges

At trial the prosecution presented testimony supporting the

above-referenced facts The prosecution also presented the results of the

forensic analysis conducted on the items of evidence as follows

1 DNA testing conducted on the blood recovered

from glass fragments at 1929 Western revealed that Hamilton

could not be excluded as the source

2 The bullet holes in the jacket found at 1929

Western were consistent with the gunshot wounds in

Hamilton's body

3 DNA testing on the blood from the white Cinergi

van revealed that Limanni could not be excluded as the

source

4 DNA testing on the blood from the brown Toyota

pickup revealed that Hamilton could not be excluded as the

source

5 The tire marks found at the location of Hamilton s

body were consistent with the type of tire on the brown Toyota

pickup

SumEmr Covu
or
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5
1947A

APP1498



0

SUPREMI CQUKr

OF

WvADA

0 L947A

6 A 32 caliber weapon was used to kill Limanni

and the 32 bullets recovered from Limanni's body matched

some found at 1933 Western and

7 A357 magnum was used to kill Hamilton and a

bullet fragment from 1933 Western matched the bullet

recovered from Hamilton's body

Additionally the prosecution offered testimony from a friend of Seka 9

Thomas Cramer Cramer which indicated Seka's responsibility for

Limanni's murder Cramer testified that on January 23 1999 during a

fight with Seka Seka asked Cramer Do you want me to do to you what I

did to Pete Limanni Cramer also testified that Seka had told him that

Liman-ni came at him with a gun over missing money and that he wrestled

the gun from Limanni and shot him several times As a result of his

wounds Limanni began to gurgle blood out of his mouth at which point

Seka continued to shoot

After hearing this evidence the jury returned a verdict on March 1

2001 finding Seka guilty of 1 count one first degree murder with use of

a deadly weapon 2 count two second degree murder with use of a

deadly weapon and 3 counts three and four robbery

DiscussiON

Seka first contends that the district court improperly admitted

evidence that Seka left Nevada for Pennsylvania in order to avoid criminal

prosecution We disagree Evidence of flight may be admissible to

demonstrate consciousness of guilt This court has reviewed flight

See Walker v Statel 113 Nev 853 870-71 944 P2d 762 773 1997
quoting Miles v State 97 Nev 82 85 624 P2d 494 496 1981

6
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instructions to ensure that the record supported the conclusion that the

defendant's leaving the scene was with a consciousness of guilt and for the

purpose of avoiding arrest2

In the present case the record supports the inference that

Seka's flight to Pennsylvania was related to his criminal involvement in

the murders of Limanni and Hamilton Seka's conversation with LVMPD

demonstrates that he was on notice that he was a target of a pending

criminal investigation into the disappearance and murders of Limanni and

Hamilton Also Seka's request to borrow Harrison's car because he was

wanted for murder and his subsequent call to her a few weeks later

informing her of his plans to go underground clearly indicate an intent to

evade the police Thus we conclude that the district court properly

admitted evidence of Seka's flight from the police 3

Next Seka argues that the district court lacked jurisdiction to

prosecute him for Limanni's murder because the State did not prove that

Limanni was murdered in California not Nevada We disagree Pursuant

to NRS 171020 any person who commits a crime witbin Nevada may be

2See id

SUPREME COUAT

OF

NEVADA

3Additionally we conclude that Seka's position that his case is

factually inapposite to that in Santillanes v State 104 Nev 699 700 765

P2d 1147 1148 1988 is without merit In Santillanes we concluded

that flight evidence was properly admitted where the defendant twice

consented to rueet with authorities and after failing to appear for both

meetings fled the jurisdiction Here Seka expressly promised the police

that he would return to the scene of the crime after attending a dinner

appointment Seka subsequently disappeared before reemerging in

Pennsylvania a year later Thus we find Seka's situation analogous to

that in Santillanes and evidence pertaining to his flight properly admitted

7
ol 194 A
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punished for that crime in Nevada 4 Notwithstanding a lack of direct

evidence we conclude that there was sufficient circumstantial evidence

admitted at trial to support the conclusion that Limanni was killed in Las

Vegas his body loaded into a Cinergi Dodge van and then dumped over

the border in California

DNA testing revealed that Limanni's blood was found inside

the Dodge van located at 1933 Western Avenue Several expended bullets

matching those found in Limanni's body were located at 1933 Western

Avenue Limanni's body was discovered in a remote area only five miles

from the Nevada state line The location where his body was found was

approximately forty-five minutes away from Las Vegas Lastly Limanni's

body was situated a great distance away from any California city Thus

we conclude that there is sufficient evidence to support a finding that the

murder of Limanni was committed in Nevada and the district court's

exercise of jurisdiction on the Limanni murder was proper

Seka's next assertion of error involves the joinder of the

Limanni and Hamilton charges Seka argues that the charges against

him for the robbery and murders of Limanni and Hamilton were

improperly joined by the district court We disagree NRS 173115 defines

4NRS 171020 states

Whenever a person with intent to commit a crime

does any act within this state in execution or part

execution of such intent which culminates in the

commission of a crime either within or without

this state such person is punishable for such

crime in this state in the same manner as if the

same had been committed entirely within this

state

8
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when joinder of charges is appropriate tl Decisions to sever charges are

within the sound discretion of the trial court and will not be reversed

absent an abuse of discretion 16 We review alleged errors by the district

court under a harmless error analysis7

However even if joinder is permissible under NRS 173115 it

may still be inappropriate if joinder would have unfairly prejudiced the

defendant 8 To establish that joinder was prejudicial requires more than

5N-RS 173 115 states

Two or more offenses may be charged in the same
indictment or information in a separate count for

each offense if the offenses charged whether
felonies or misdemeanors or both are

1 Based on the same act or transaction or

2 Based on two or more acts or transactions

connected together or constituting parts of a

common scheme or plan

Tobins v State 106 Nev 611 619 798 P2d 558 563 1990 citing
Lovell v Sate 92 Nev 128 132 546 P2d 1301 1303 1976

7See Robins 106 Nev at 619 798 P2d at 563 citing Mitchell v
State 105 Nev 735 738 782 P2d 1340 1342-43 1989

8See NRS 174 1651 which provides in pertinent part

If it appears that a defendant or the State of

Nevada is prejudiced by a joinder of offenses or of

defendants in an indictment or information or by
such joinder for trial together the court may order

an election or separate trials of counts grant a

severance of defendants or provide whatever other

relief justice requires

See also Middleton v State 114 Nev 1089 1107 968 P2d 296 309

1998

9
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a mere showing that severance might have made acquittal more likely

Reversal for misjoinder is required only if the error has a substantial and

injurious effect on the jury's verdict 10

In the present case we conclude that the district court did not

err in finding that their was sufficient evidence to support a conclusion

that the murders of Limanni and Hamilton were conducted and concealed

by Seka in roughly the same manner as part of a common scheme or plan

for financial gain Both individuals disappeared in November of 1998

Both bodies were transported in Cinergi vehicles and were discovered

partially concealed by dirt or wood in shallow graves An intensive

amount of forensic evidence was introduced at trial including bullets

fingerprint evidence and DNA evidence indicating that both men were

murdered at the businesses owned by Limanni at 1929 and 1933 Western

Avenue Also both victims died as a result of gunshot wounds Lastly

witnesses testified that both victims had large amounts of cash in their

possession shortly before they were missing and no such cash was found

on their bodies or amongst their personal possessions Finally the State

presented evidence linking Seka to the victims Cinergi and the Western

Avenue locations

We also conclude that the district court's decision to join

charges was appropriate because evidence of Limanni's murder would

have been cros sadmissible in a separate trial for Hamilton's murder

9FIoyd v State 118 Nev 42 P3d 249 255 2002 quoting
UnitedStates v Wilson 715 F2d 1164 1171 7th Cir 1983

IOMiddleton 114 Nev at 1108 968 P2d at 309 citing Mitchel 105

Nev at 739 782 P2d at 1343

10
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This court has held that if evidence of one charge would be cross

admissible in evidence at a separate trial on another charge then both

charges may be tried together and need not be severed Evidence of

Limanni's murder would have been admissible in a separate trial for

Hamilton's murder to prove the identity of his killer pursuant to NRS

48 045 212 Both victims were robbed shot stripped naked and left

covered by dirt or wood in shallow graves and there is evidence from which

a reasonable trier of fact could conclude that the murders took place at the

same time and place Thus we conclude that the district court did not

abuse its discretion in joining charges against Seka for the murders of

Hamilton and Limanni

Next Seka contends that he was prejudiced because the State

exhausted the blood samples that were identified at trial as belonging to

Limanni and Hamilton We disagree This court has held that the State's

failure to preserve evidence does not warrant dismissal unless the

defendant can either show 1 bad faith by the government or 2
prejudice from the loss of the evidence 13

Tillema v State 112 Nev 266 268 914 P2d 605 606 1996
quoting Mitchell 105 Nev at 738 782 P2d at 1342

12NRS 480452 states

SUMEME CouFrr
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Evidence of other crimes wrongs or acts is not

admissible to prove the character of a person in

order to show that he acted in conformity
therewith It may however be admissible for

other purposes such as proof of motive
opportunity intent preparation plan knowledge
identity or absence of mistake or accident

1-3See Williams v State 118 Nev 50 P3d 1116 1126 2002
cert denied US 123 S Ct 569 US 2002 Leonard v State 117

continued on next page

11
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Seka does not show that the State acted in bad faith Dr

Welch a forensic chemist with LVMPD testified that at the time the DNA

samples were tested the department's testing system required a large

amount of a sample Also Dr Welch testified that at the time the samples

were tested there was no formal or informal procedure in place to alert the

district attorney's office before using the entire sample Currently

according to Dr Welch the department tries to preserve at least half the

sample for the defense Therefore we conclude that the record

demonstrates that the State did not destroy the DNA samples in bad faith

Also Seka does not show that he was prejudiced by the loss of

the evidence Other blood samples were available from the various crime

scenes that contained DNA of both Limanni and Hamilton which Seka

could have re-tested In addition Seka does not point to any evidence that

demonstrates that the first tests done on the DNA samples that inatched

Seka's DNA were flawed Thus we conclude the destruction of these

samples which clearly identify both Seka's and the victims DNA did not

prejudice his case

Finally Seka asserts that the record contains insufficient

evidence to support the jury's verdicts We disagree We review a claim

of sufficiency of evidence by looking at the facts in the light most favorable

continued

Nev 53 68 17 P3d 397 407 2001 ee P1-so Arizona v Youngbload 488

US 51 57-58 1988
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to the State 14 In addition this court has specifically stated that

cjircumstantial evidence alone may sustain a conviction

The jury convicted Seka of all four counts after considering the

evidence presented by the parties After examining the facts in the light

M08tfavorable to the State we conclude that sufficient evidence exists for

the jury to have convicted Seka of the robbery and murder of Limanni and

Hamilton

Accordingly we ORDER the judgment of the district court

AFFIRMED

J

Leavitt

pvclcot
J

J
Becker

SUPREME COURT

OF

NEwLbA

cc Hon Donald M Mosley District Judge

Kajioka Christiansen Toti

Attorney General Brian Sandoval Car8on City

Clark County District Attorney David J Roger
Clark County Clerk

14Grant v State 117 Nev 427 435 24 P3d 761 766 2001 citing
Koza v State 100 Nev 245 250-51 681 P2d 44 47 1984

McNair v State 108 Nev 53 61 825 P2d 571 576 1992 citing

Deveroux v State 96 Nev 388 391 610 P2d 722 724 1980 Crawford v
State 92 Nev 456 457 522 P2d 1378 1379 1976

13
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