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Sig-nature of Attorne flf any

Att-mmy for Petit-Lon ir

IMres

VERIFICATION

Under penalty of perjury the undersigned declares that he

is the petitioner naraed in the foregoing petition and knows the

ntents therLaof haq the pleading is tru8 of his own

mwledge excapt as to those matters stated on information and

19 11 f and as to Such matters he believes then to be true
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on the day
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Address

Nevadia Ablvmoy Generahl
100 m TAMr-Ir St

Cars Mjf NV 89701 4717

I N

CVrV

Zoo S r CA
0 A 4L rz k
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0
IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA

Appellant

vs

THE STATE OP NEVADA

Respondent

JOHN JOSEPH SEKA

Appella at

vs

THE SrAT-E OF NEVADA

Respoma mt

ORDER TO SHOW CAUSE

No-37907

I 17 0W
Jlf L i I L M 0IWK
RK

No 37937

Docket No 37907 is an appeal from a jtidgment of conviction

Docket Igo 37937 is a proper person appeal from a decision of the district

court cloWing appellant's proper peraon petition for a writ of habeas

corpus Qw review of the appeal in Docket No 37937 reveals a potential

jurisdic thnal defect

fOn April 24 2001 prior to sentencing and entry of the written

judgmen t ofmaviction appellartt filed a proper person petition for a writ

of habea vcm7m in the distzict court Two days later on April 26 200 1

the distriet conrt caMucted a sentencing hearing in the underlying case

The minutes of the district court proceedings of April 26 2001 contain an

additional entry dated May 1 2001 relating to the proper person habeas

petition filed on April 24 2001 That entry states that the petition was

not properly browlit before the district court for two reasons 1 the issue

had been entertained and denied on two previous occasions and 2
appellant could not file proper person documents while he was being

rf-Tresented by counsel A written judgment of conviction was filed in the

district court on May 9 2001 and a timely appeal from the written

jLidgmeat of conviction was filed and docketed in this court in Docket No

APP1549
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1 37907 Appellant's counsel in the direct appeal in Docket No 37907 is

attorney Peter Christiansen

On May 24 2001 appellant filed a proper person notice of

appeal from district court's decision of May 1 2001 denying his proper

decision is docketed in this court as Docket No 37937

person habeas corpus petition The proper person appeal from that

The right to appeal is statutory where no stattite or court rule

the appeal in D4xk4 t No 37937

before this couft it appears that this court lacks jurisdiction to consider

Pffvides for such an appeal-2 Thus from our review of the documents

interlocutory decision of the district court No statute or court rule

that appellant is attempting to perfect a proper person appeal from an

and denied prior to the entry of the final judgment Therefore it appears

person petition for a writ of habeas corptts was filed prior to sentencing

provides for an appeal no right to appeal exists Appellant's proper

Notably however NRS 177045 permits this court to review in

pmptr person appeal in Docket No 3 793 1 should nor De dismissed for Jack

of junsdiction and 2 why any assignments of error arising out of the

d ialrict court's interlocutory denial of the proper person petition for a writ

Rrop erly raised and cmsidered ixk the context of the direct appeal from the

JLdgmerit of corrviut n

Accordingly attorney Christiansen shall have twenty 20
Q

Aan from the date of this order within which to show cause 1 why the

related assigni-Aer-its of error partaiuing to several habeas corpus petitiozis

that were filecl mad resolved by intermediate orders of the district court

prior to the entry of the finW judgment of conviction Thus pursuant to

NRS 177 045 it appears that any assignments of error relating to the

district court's ctemal of annellant's nroner nerson habeas netition mav be

part of the record It appears that these appeals potentially involve

the context of aim appeal from a final judgment of conviction any decision of

the district court made in an intermechate order or proceeding forming

Tostillo v State 106 Nev 349 792 P2d 1133 1990

Lg L2Sge GarV v Sher ff 96 Nev 78 605 P2d 212 1980 no appeal
lies from a order denying a pretrial petition for a writ of liabeas corpus

ke allo NRS 34575 definiog appealable determinations involving

petitions for writ of habeas corpus

2
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of habeas corpus cannot be presented and resolved in the context of the

direct appeal from the judgment of conviction

It is so ORDERIED

cc Attorney General

Clark County District Attorney

Kajioka Christiansen Toti

John Joseph Seka

3
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11 THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA

Appellant

vs

TliB STATE OF NEVADA

Respondent

No 37907

FILED
NOV 20 2001

JOHN JOSEPH SEKA

ApPellant

vs

THE STATE OF N19VADA

Respondent

No-37937

ORDRR DISMISSINQ APPEAL

Docket No 37907 is an appeal from a judgment of conviction

Docket No 37937 is a pro per pexson appeal from a decision of the district

court deng appellant's proper person petition for a writ of habeas

corpus 0rtr preliminary veview of the appeal in Docket No 37937

revealed a pohantial jurisclictional defect

Om April 244 2001 prior to sentencing and entry of the written

judgment of conviction appeHant filed a proper person petition for a writ

of habeas corpus in the district court Two days later on April 26 2001

the district court conducted a sentencing bearing in the underlying case

The minutes of the district court proceedings of April 26 2001 contain an

additional entry dated May 1 200 1 reiatin g to the proper person habeas

petition filed on April 24 2001 That entry states that the petition was

not properly brought before the diatrict court for two reasons 1 the issue

had been entertained and denied on two previous occasions and 2
appellant could not file proper person documents while he was being

represented by counsel A written judgment of conviction was filed in the

district court oxi May 9 2001 and a timely appeal from the written

judgment of conviction was filed and docketed in this court in Docket No

at 17LIS9
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37907 Appellant's counsel In the direct appeal in Docket No 37907 is

attorney Peter Christiansen

On May 24 2001 appellant filed a proper person notice of

appeal from district court's decision of May 1 2001 denying his proper

person habeas corpus petition The proper person appeal from that

decision is docketed in this couxt as Docket No 37937

The right to appeal is statutory where no statute or court rule

provides for an appeal no right to appeal exists Appellant's proper

person petition fbr a writ of habeas corpus was filed prior to sentencing

and denied prior to the entry of the final judgment Therefore it appears

that appellant is attempting to perfect a proper person appeal from an

interlocutory deciaioa of the district court No statute or court rule

providea for such an appeal 2 Thus from our review of the documents

befam this mm it appears that this court lacks jurisdiction to consider

the aqwi in Docket No 3793 7

Wtably however NRS 177045 permits this court to review in

tht mmbwk of an appeal from a final judgment of conviction any decision of

tht di4 iki court made in an intermediate order or proceeding forming

paW cd tA2 zoeord It appeara that these appeals potentially involve

relibrdqmnments of error pertaining to several habeas corpus petitions

thz wAm iled and resolved by intermediate orders of the district court

priam tw tthe entry of the final judgment of conviction Thus pursuant to

NR S 17174M it appears that any assignments of error relating to the

dist6it wmt nial of appellaat's proper person habeas petition may be

proft xiwa d considered in the context of the direct appeal from the

judgnwntaiDmvittian

Amord inft on September 17 2001 this court ordered Mr

Christiansen to shnw cause why the proper person appeal in Docket No

37937 should not be dismissed for lack of jurisdiction and why any

assigntuentki of error arising out of the district court's interlocutory denial

of the proper person petition for a writ of habeas corpus cotild not be

Castillo v State 106 Nev 349 792 P2d 1133 1990

2eqL Gary v Sheri 96 Nev 78 605 P2d 212 1980 no appeal
lies ont a order denying a pretrial petition for a writ of habeas corpus
Ke Is NRS 34575 defining appealable determiziations involving

petitions for writ of habeas corpus

2

APP1553



presented and resolved in the context of the direct appegl from the

judgment of conviction On October 10 2001 Mr Christiansen filed a

response Mr Christiansen has ollered no explanation for why the appeal

11 Docket No 37937 should not be dismissed for lack of jurisdiction3

17

Because Tio statute or court ride provides for an independent appeal from

in interlocutory order of tle court and because any issues relating to the

denial of an interlocutory order may be raised in the context of a direct

appeal we dismiss the Appeal Further we reinstate the briefing schedule

in Docket No 379D7 Appellant ahaH file and serve the opening brief on or

before Decemlw r kVOL Thereafter briefing shall proceed in accordance

with the schediae Yd forth in NRAP 31

It iB anORDERED

J
Umvitt

cc Hori Mmald M Mosley District-ludge

Atto rrsvGeneralCarson City

ClarkUty District Attorney

Kai ieAmChristiansen Toti

John Mh Seka

ClarkQurty Clerk

I

Wthough the mtsporise and attached authorization stibmitted by
I r 1

Christianseri anA aipellant are not entirely clear because these

Lbeuments speak of withliawing the petition rather than dismissing the

app-eal it appears frora thio couxt's review of the doctiments before it that

Christiansen and app-ellant are in agreement that the appeal in

rrmket No 37937 should nut proceed further

3
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TN TH E SUPREME COURT OF THE STATE OF NEVADA

I F A f A

JOHiN JOSEPH SEKA
Appellant

vs
THE STATE OF NEVADA

No37907

Rfcndent

ORDER OF AFFIRM-ANCE

I

P P

iANr T7 E M BLCOM
FLERK_r FjC jpTSp X

r

I'his is an appeal frorn a judgment of conviction pursuant to a

Jury trial kir first-degree Tnurder with use of a deadly weapon second

degree mu-rder with use of a deadly weapon and two counts of robbery

After Findixg-I the defendant John Joseph Seka guilty of the above charges

the jury war unable to reach a decisioii as to sentence on the first-degree

murder ch AtW during the penalty phase of the trial Therefore the district

court requecited the establishment of a three-judge panel pursuant to

statute P-uhn'to the convening of the panel Seka and the State stipulated

to a senteice on Count I d life without the possibility of parole for first

degree mujitr plus an equal and consecutive sentence for use of a deadly

weapon

aiinimuni eligibility of thirty-five months to run consecutive to

ount IL Count I'V a maximum of one hundred fifty-six months with a

Itininium parole eligibility of thirty-six months to run consecutive to

Count 111-1 532500 in restitution and 720 days credit for time already

S'Eka was also 3mtenced as follows Count II life with the

I

i possibiiity if parole for second-degree murder plus an equal and

consecutive mlence for use of a deadly weapon to run consecutive with

Count 1 Conni III a maximum of one hundred fifty-six months with a

6's 0 SIA9 4
7
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0

FACTUAL BACKGROUND

John Joseph Seka Seka also known as Jack was

convicted of the murder and robbery of two iridividiials Peter Limanni

Linianni and Eric Hamliton Hamilton Seka was a friend of

Lin-imani aDd an employee for Limanni's heating and air conditioning

busin-ess Cinergi HVAC Inc located at 1933 Western Avenue Las Vegas

Nevad d Seka and Limanni were in the process of setting up a cigar

4
14u the garne loCat n Sn-k tlnd Lim2nni Aso remided t 1933

Avenue

Hamilton an African American gentleman appeared at

kmergi arourid the I after part of 1998 lie had only recently come to Las

Xqas from California and had in his possession approximately 3000

lifive thousand dollaim Limanni hired Hamilton to do some casual labor

dlean-up work for Giinergi

On Novc mber 16 1998 pursuant to a report the police

aovered a body thlit was later identified as Hamilton with three gun

Ahd wounds The body was covered with wood lying face down near a set

di ine tracks Hamilt-mi had a piece of paper in his front pocket with the

Jack written an and a phone number Police determined the

was to Jack's jSekza's cell phone for Cinergi

The followl 4ng dav police responded to a call for a possible

brv NL-in at a vacant business located at 1929 Western Avenue the

business next door to Cinergl's office At the scene officers Nogess and

Kroll obe-rved that glass was broken out of the front of the business and

blood waz visible on the sidewalk on the glass and inside the business

Inside the officers found several itenis among which were three spent

NE Ar I

2

r 7 XyqZISM 7 1A7
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0
hullets a jacket a hat and a h-racelet The jacket had three bullet marks

1 C

IF

in it

While police were investigating the premise r-i of 1929 Seka

arrived at 1933 Western in a small brown pickup Seka granted the police

permission to look inside the business at 1933 While there police saw

what a P pea red to be a 35 7 cart idge which subsequently disappeared

Later that same day the premises of 1933 Western were

e-an-h vf a second time pursiiant to written consent after it was decided

t hA-it bi-fflets blood and jacket recovered at 1929 could bit related to the

hiomalui6e of Haniliton whose body was discovered the day before During

Hhe he-mrid search at 19133 Western the police discovered new lumber that

va LN-Ing used to btO a walk-in hurnidor This wood was similar to the

wm-d found on top of Mamilton Police later determined that the wood on

tqp of Harnilton bore 116-ent fingerprints matched ILO Seka and imannal

Tie pol lee noted seveial locations with droplets of apparent blood Also

qjdic'e recovered a b-dic-t from a piece of d-rywall directly behind a couch

vAkffl a hole and a 32cartridge from the inside of the toilet In the false

cmillig the police alsFef4und 357 ammunition a couple of 32 cartridges

Jljkla wallet containlM aNevada dnvers license a social security card a

and credit cards bearing the name Peter Limanni

In x dinipster located ozit back which was empty earlier in the day police

loenti-45urnt clothing and a checkbook with Limanni's name on them

As a result of their search and believing the evidence might

be relmant to Hamllton s hornicide police asked Seka to come to the

detective hureau for qtiestioning Seka consented was Mirandized and

police conducted a taped interview During the interview Seka explained

that Linianni owned the business at 1933 but that Seka had not seen

3
I
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I Inianni since November 5 1998 This was about the time Limanni's

andlord had seen Limanni with 2000 to 3000 two to three thousand

Linll-ars cash in hTs possession Seka also informed police that a black

male named Seymour Hamilton had done some odd jobs at 1933

Vesterri but that he had last seen Seymour about a month before He

fUrther explained to police that Cinergi had two hite Dodge vans and a

bro-onrovot n pickup that they utilized

Mter questioning police explalried to Seka that while he was

ed n ttie killing ot Hamilton they would not arrest him because

h I

to wait for the retit-rn of all the forensic evidence The police

c1np ve ela back to 1933 Western Seka claimed he had a dinner

aises later Police allowedjp ment but lie wouR return tc the prei 1

ikiit oleave in one of the white vans beloriging to Cinergi but impounded

4 11 ng Ix ALP ey discovcred blao-IW ixvv ii t ruc k a n d t hc irEma 4ini MA v2n a r th J
111Hafi vehicles Seka nc mr returned to the premises

That evenin V Seka spoke with Linianni's g-IrIfriend Jennifer

Tlavr'FMTi Harrison a nil told her that some black may had been killed

111d lit had to get out ca town He wanted to borrow Harrison's car

ile was being fol1oved she declined and he left Several weeks

Lit e r Se4ai called H-q-rn 5mn and indicated that lie was going

d iAi

In the meanti-nie on December 23 1998 police found

de zomposing body partiallY buried and partially uncovered

rile boov was discovered in California appFGX-mately five miles from the

Cillforiiia-Nevada state boundary roughly a forty-five minute drive from

I i Veuas and a several hour drive from anv city in California The San

Rcrrmdino County Coroner's Office ruled that Limanni died from gunshot

qth
1 4

77
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wounds 10 ten in all They also estimated that Limanni had been dead

101 Several weeks

Thereafter Seka wis charged with 1 one count of murder

with use of a deadly weapon alleging the murder of Hamilton 2 one

count of murcler with use of a deadly weapon alleging the murder of

Limanni and 3 two counts of robbery with use of a Deadly We-pon

iUeginF Hamilton and Limarini were robbed as part of each murder In

NL1'r-Ch of 1999 Seka was arre9ted in Pennsylvania and stood trial on these

11

At trial the pmsecuLzon presented testimony supporting the

re fere need factFi The prosecution also presented the results of the

I Im-ms c onalysis conc Lucted on the iterns of evidence as follows

1 DM testing conducted on the blood recovered

frwii glass frar t 11 V U Iimants at 19 19 Western re-oaled that Harniltor

could not be eo luded as the source

2 The bullet holes in the jacket found at 1929

Wes terri werz consistent with the gunshot wounds in

Hamilton's bot
I DNA testing on the blood from the white Ciriergi

vari revealed hat Thimqa-ini could not be excluded as the

OUI'Col

4 DNA on the blood from the brown Toyota

tpiickup revealed that Harnilton could not be excluded as the

The tire inarks fOLInd at the location of Hamilton's

hoh were consistent with the tNIpe of tire on the brown Toyota

pickl p
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6 A 32 caliber weapon was used to kill Limanni

and the 32 bullets recovered from Limarini's body niatched

some found at 1933 Western and

7 A 357 magnum was used to kill Hamilton and a

ballet fragment from 1933 Western matched the bullet

Tecovered from Hamilton's body

Addlvp'onallv the prosecution offered testimony from a friend of Seka's

ThI-rj-as Cramer Crarnee which indicated Seka's responsibility for

ameII-IUI dt Ur r testified that on Januarv 23 1999 during a

vith Seka Seka asked Cramer Do you want me to do to ou what Iy

dill to Pete Limarini Cramer also testified that Seka had told him that

unnanni cartie at hin-i wit a gun over missing money and that he wrestled

tht in from kimanni and shot him several times As a result of his

i L I GI O'Ll A L
id s 1niannl begca to gurgle blood out olf his mouth at which p int

ka continued to shoot

After hearing this evidence the Jury returned a verdict on March 1

2001 finding Seka guilty of 1 count one first degree murder with use of

i deadly weapon 2 emt two second deree murder with use of a
I tl

CLta ilv weapon and 2crznts three and four robbery

DISCUSSION

Seka First contemI6 that the district court improperly admitted

that Seka left Nevada for Pennsylvania in order to avoid criminal

pi-necution We disagree Evidence of flight may be admissible to

dvrnoristrate con 4ciou ness of guilt-I This court has reviewed flight

See Valker v State 113 Nev 853 870-71 944 R2d 762 773 1997
quoun hles State 971 Nev 82 35 624 P-2d 494 496 1981

1 6
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instructions to ensure that the record supported the conclusion that the

defendant leaving the scene was with a consciousness of guilt and for the

purpose of avoiding arrest-2

In the present case the record supports the inference that

Seka's Right to Pennsylvania was related to his criminal involvement in

the Murders A Lirnanni and Marnilton Seka's conversation with LVMPD

demonstrates that he was on notice that he was a target of a pending

rlin'inzf investigation into the disappearance and murders of Limanni and

lkl i undton Also Seka's reque 6t to
I

borrow Harrison-s car because he was

rantel for murder and bs subsequent call to her a few weeks later

6Mfuirn-Ing her of his pla-us tu go underground clearly indicate an intent to

the police Thims we conclude that the district court properly

admitted evidence of Seka's flight from the police 3

Next Seka argues that Ithe dist-rict court lacked jurisdiction to

qmsecute him for Limmni's murder because the State did not prove that

Limanni was murdere-A in California not Nevada We disagree Pursuant

171 020 any 1erson who commits a crime within Nevada may be

Addit-onally wt z01MCLe that Seka's position that his case is

FAft'LCAV inapposite to thai in Sant I1anes y State 104 Nev 699 700 765

Rim A147 1148 1988 is without merit In Santillanes we concluded

that flight evidence was properly admitted where the defendant twice

consented to meet with authorities and after failing to appear for both

meetinga fled the jurisdiction Here Seka expressly promised the police

that he would return to the scene of the crime after attendina a dinner

appointrAe-UL Seka subsequently disappearod before reemerging in

Pennsylvania a year later Thus we find Seka's situation analogous to

that in aantiLaaes and evidence pertaining to his flight properly admitted
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4 1 1 lack of directPunished for that crime in Nevada Notwithstanding

evidence we conclude that there was sufficient circumstantial evidence

adi-nitted at trial to support the conclusion that Limanni was killed in Las

Vegas his body loaded into a Cinergi Dodge van and then dtimped over

the border in California

DNA testing revead that Limanni's blood was found inside

the Dodge van located at 1933 Western Avenue Several expended bullets

mavehing those found in Limanni's body were located at 1933 Western

Linianni s boav wjs discoverea in a remote area Only live miles

amyn the Nevada state line The 1mation where his body was found was4

Appijx1mately forty-five mirputes away from Las Vegas Lastly Limanni's

cdk-yvas situated a great distance away from any California city Thus

ve mnclude that there is sufficient evidence to support a finding that the

ir-rde of L'manrii tted n Nevada and the distr-ct court'si I WIT'S cornmi 1 1

I

1

1

Kercise of jurisdict on on the Limanni murder was proper

Seka's nex t assertion of error involves the joinder of the

111manni and Hamilton charges Seka argues that the charges against

Jiin for the robbery ajid murders of Limanni and Hamilton were

Anpmperly oined by the strict court We disagree NRS 173115 defines

4NRS 171 020 states

Whenever a person with intent to commit a crime
does any act within this state in execution or part

execution of such intent which culminates in the

commission of a crime either within or without

this state such person is punishable for such

crime in this state in the same manner as if the

s-am e had been committed entirely within this

srate

4FA
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vhL-11 jOillder of charges is appropriate Decisions to sever charges are

Vlthin the sound discretion of the trial court and will not be reversed

1'1b ent an abuse of discretion We review alleged errors by the district

court Linder a harmless error analysis

However even if joinder is permissible under NRS 173115 it

inay tlll he inappropriate if joinder would have unfairly preJudiced the

deferydant 11 To establish that joinder was prejudicial requires more than

j NRS 173115 states
1

Two or more offienses may be charged in the same
j indictmerit or information in a separate count for

each offemse if the offenses charged whether

felonies or misdemeanors or both are

1 Based on the same act or transaction or

2 134sed on two or more acts or transactions

connected together or constituting parts of a

common sicheme or plan

GRobins v State 106 Nev 611 619 798 P-2d 558 563 1990 citing

Lovell v Sate 92 Ne-5 128 132 546 P-2d 1301 1303 1976

See Robins IfY6 Nev at 619 798 P2d at 563 citing Mitchell v
4we 105 Nev 735 73 782 P2d 1340 1342-43 1989

I

e NRS 174152 which provide in pertinent part

1
4 VE C

ArA I

9

Z-7

If it appears that a defendant or the State of

Nevada is prej4di-c-ed by a Joinder of offenses or of

defendants in an indictment or information or by

such joinder for trial together the coLirt may order

an election or separate tt-lals of counts grant a

severance of defendants or provide whatever other

rellet'justice requires

Se ii o Middleton y State 114 Nev 1089 1107 968 P2d 296 309

I 99
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murdereciat the businesse wned by Limanni at 1929 and 1933 Western

Avcnue Allso both victimB ctilecal as a result of gunshot woUnds Lstly

witnesse testiried that both victims had large amounts of cash in their

possessior-nshortly before they wvre missing and no such cash was found

on their odies or arnongst their personal possessions Finally the State

present eO ivldence linking Seka to the victims Claergi and the Western

Avenue letaiftims

Ve also conclud that the district court's decision to join

cbar Yes awropriate because evidence of Limanni's murder would

have bpen in a separate trial for Hamilton's murder

519a mere showing that severance inight have made acquittal more likely

Reverqal for misjoinder is required only if the error has a substantial and

injurlow effect on the jury's verdict M

In the present case we conclude that the district court did not

err in finding that their was sufficient evidence to support a conclusion

that the murders of Limanni and Hamilton were conducted and conc aled

by Seka in roughly the same mariner as part of a common scheme or plan

for financial g n Both disappeared in November of 1998

Both bodies weve transported in Cinergi vehicles and were discovered

partially conuealed by dirt or wood in shallow graves An intensive

amount ol Rrensic evidenoe was introduced at trial including bullets

fiingerprin ilk eldence and DNA evidence indicating that both men were

I

I

T

TloLd v Staf 118 Nev 42 P3d 249 255 2002 quoting
L'n-ted States vI RLqn 715 F2d 1164 1171 7th Cir 1983

I
INdiddleton 114 Nev at 1108 968 P2d at 309 Citing fJitclLell 105

N v at 7 39 782 P-2d at 1343

10
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This court has held that if evidence of one charge would be cross

i ible in eviderice at a separate trial on another charge then both

ch-arue may be tried together and need not be severed Evidence of

Nalarifil's mLirder would have been admissible in a separate trial for

Harnifton's murder to prove the identity of his killer pursuant to NRS

Both victim were robbed shot stripped naked and left

o0yered by dirt or wood in shallow graves and there is evidence from which

i iensonable trier of fict could conclude that the murders took place at the

ixne time and place Thus we conclude that the district court did not

iii-Lise its discretion Min Joining charges against Seka for tile murders of

ffarnllton and Limarini

Next Seka contends that he was Prejudiced because 411mhe State

exhausted the blood iamples that were identified at trial as belonging to

T e Smate'sI imann and Hamiltm We disagree This court haL3 held that q1 I L U

i'a I I i i re to preserve evidence does not warrant disniissal unless the

defendant can either show 1 bad faith by the government or 2
prejudice from the Loss of the eviderice 13

Tillerna v ikate 112 Nev 266 268 9W P-2d 605 606 1996
Iquoting hQteLiell 105 Nev at 738 782 P2d at 1342

1NRS 48_045 2 stlat-es

Evidence of otfiex crimes wrongs or acts is not

admissible to prove the character of a person in

order to show that he acted in conformity

therewith It may however be admissible for

other purposes such as proof of motive

opportunity intent preparation plan knowledge
identitv or absence of mistake or accident

See Villiaqis v State 118 Nev 50 P 3d 1116 112 6 200 2
C_tl't Cleniecl US 123 S Ct 569 US 2002 Leonard v State 117

continued on next page

11

7r
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Seka does not show that the State acted in bad faith Dr

Welch i forensic chemist with LMPD testified that at the time the DNA

gamples were tested the department's testing system required a large

anioi rnt of a sample Also Dr Welch testified that at the time the samples

wer tested there was no formal or informal procedure in place to alert the

district atto mey's office before using the entire sample Currently

akcirding to Dr Welch the department tries to preserve at least half the

sunple for the defense Therefore we conclude that the record

at-monstrates that the State did riot aestroy the DNA samples in bad faith

Also Seka does not show that he was prejudiced by the loss of

1ie evidence Otlwr blood samples were available from the various crime

sip I 1ton which Sekaenes that contairied DNA of both Limanni and Harni

could hav re-te-1-ited In addition Seka does not point to any eviderice that

demonstratos that ILI-he first tests U-Ione on 11-he DNA sa mples that matche-d

Seka's DNA were flawed Thus we conclude the destruction of these

samples which dearly identify both Seka's and the victims DNA did not

prejudice his cell ff

Flnzdly Seka asserts that the record contains insufficient

11

evidence to suppcrt the 1ary's verdicts We disagree We review a claim

Af sufficioncY of by looking at the fact8 in the light most favorable

7ev 53 WS 17 Pd 397 407 2001 gee also Arizona v Youblood 488

U1 S 5 1 5 7 8 19 8 8

1 12

APP1566



to the State In addition this court has specifically stated that

Iclircumstantial evidence alone may sustain a conviction 115

The jury convicted Seka of all four counts after considering the

evidence presented by the parties After examining the facts in the light

most favorable to the State we conclude that sufficient evidence exists for

the jury to have convicted Seka f the robbery and murder of Limanni and

H3rdilton

Accordingly we ORDER the judgment of the district courtM

A FFIRMED

Shearin

J
Leavitt

favcl-ot J
Becker

cc lion Donald M Mosley District Judge
Kalioka Christiansen Toti

Attorney General Brian San dova I C arson City
Clark County Djstrict Attonkev David J Ro-er

CA

Clark County Clerk

Grant v State 117 Nev 427 435 24 P3d 761 166 2001 citing
Kcza v State 100 Nev 245 250-51 681 P-2d 44 47 1984

Mc 11 air vState 108 Nev 53 61 825 P-2d 571 576 1992 citing
Deyerqu v Stlte 96 Nev 388 391 6 10 P2d 722 724 1980 C'rawford v
t Le 92 Nev 456 457 522 P-2d 13-18 1379 1976

13
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ORDR
DAVID ROGER
Clark County District Attorney
Nevada Bar 002781
EDWARD RJ KANE
Chief Deputy District Attorney
Nevada Bar 00 143 8

200 South Third Street

Las Vegas Nevada 89155-2212

702 455-4711

Attorney for Plaintiff

THE STATE OF NEVADA

Plaintiff

FILED

0 5 JAN 31 P 6 30

DISTRICT COURT
CLARK COUNTY NEVADA

JOHN JOSEPH SEKA
1525324

Defendant

CASE NO C159915

DEPT NO XIV

FINDINGS OF FACT CONCLUSIONS OF LAW
AND ORDER DENYING DEFENDANT'S

PETITION FOR WRIT OF HABEAS CORPUS POST-CONVICTION

DATE OF HEARING 11504
TIME OF HEARING 900 AM

TIUS MATTER having come on for hearing before the above entitled Court on the

5th day of November 20054 the Defendant being present in proper person the Plaintiff

being represented by DAVID ROGER District Attorney through EDWARD RJ KANE
Chief Deputy District Attorney upon the Defendant's PETITION FOR WRIT OF HABEAS

CORPUS filed on February 24 2004 and the court having reviewed and carefully

considered the defendant's petition the State's return and all related filings and the court

having received affidavits from both of defendant's trial defense counsel KIRK T
KENNEDY and PETER S CHRISTIANSEN and both Mr KENNEDY and Mr

CHRISTIANSEN having been present at the bearing and examined under oath by all parties

and by the court and the Court havin heard the arguments of counsel and the defendant

PWPI-XCSORDRT-ORDIZ 9039035420 Idtyc

L 1
S15
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and good cause appearing therefor the Court now makes the following FINDINGS OF

FACT AND CONCLUSIONS OF LAW and enters the following ORDER

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1 This defendant was charged with two counts of Murder with Use of a Deadly

Weapon and two counts of Robbery With a Deadly Weapon The case was tried to a jury in

February of 200 1 and the jury returned verdicts of guilty of First Degree Murder with Use

of a Deadly Weapon Count 1 victim Eric Hamilton guilty of Second Degree Murder with

Use of a Deadly Weapon Count II victimPeter Limanni guilty of Robbery Count 111

victii-n Eric Hamilton and guilty of Robbery Count IV victimPeter Limanni The

defendant was sentenced on April 26 2001 to consecutive terms of life without the

possibility of parole for the Hamilton murder life with the possibility of parole after ten

years for the Limanni murder and sentences of rninimum 35 months maximum 156 months

on each of the robbery charges All weapons enhancements ran consecutive to one another

by law all counts ran consccutive to one another by order of the court The defendant filed a

direct appeal from his conviction which resulted in an affirmance by the Nevada Supreme

Court on April 9 2003 Two days prior to his sentencing the defendant had filed a pro per

PETITION FOR WRIT OF HABEAS CORPUS which was dismissed by the Nevada

Supreme Court due to the pendency of the appeal On February 24 2004 the defendant

filed the instant PETITION FOR WRIT OF HABEAS CORPUS On April 6 2004 the

State filed STATE'S OPPOSITION To DEFENDANT'S PETITION FOR WRIT OF

HABEAS CORPUS Additionally both Mr KENNEDY and Mr CHRISTIANSEN filed

affidavits responding to specific allegations involving their preparation and trial defense

work

2 A hearing was held on November 5 2004 The defendant was present The State

was represented by EDWARD RJ KANE Mr KENNEDY and Mr CHRISTIANSEN

who representcd the defendant both at trial and throughout direct appeal were both present

and were sworn as witnesses The court discussed and received evidence on each allegation

of error advanced by the defendant Mr KENNEDY and Mr CHRISTIANSEN were both

2 PWPDOCS ORDR FORDRk9OM90354201 doc
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sworn as witnesses and they addressed each allegation of error in turn Additionally both

were questioned by the prosecutor by the court and by the defendant Finally the court

received representations and argument frorn the prosecutor and the defendant and the court

is now prepared to rule on the petition

3 The defendant raises a number of issues centering around ineffective assistance of

counsel and prosecutorial errors or misconduct Each ground will be separately addressed

below

4 The defendant's allegations of ineffective assistance of trial defense counsel and

direct appeal counsel are rejected The court does not decide issues such as this in a

vacuum That is the court is well acquainted with counsel who represented the defendant

from the outset of the case through his direct appeal Messrs KENNEDY and

CMSTIANSEN Both are capable competent and experienced counsel and the court has

received no credible evidence that their performance at any stage of the proceedings fell

below the required legal standard Additionally the court presided over the trial in this

matter and is familiar on a firsthand basis with the quality of the defendant's

representation Finally the court received and has considered both the affidavits of Messrs

KENNEDY and CHRISTIANSEN and their testimony at the hearing

5 The defendant's allegation that he is entitled to relief because his counsel failed to

adequately investigate and cross-examine prosecution witness Thomas Creamer is rejected

The record clearly indicates that Mr Creamer had a history of drug alcohol and mental

health problems of which all counsel were well aware Mr Creamer was extensively and

effectively cross-examined on these issues and the issues were effectively argued to the

jury

6 The defendant's allegation that he is entitled to relief because his counsel failed to

adequately investigate and cross-examine the coroner and the State's DNA expert is

rejected As noted by defense counsel extensive cross-exan-iination of a coroner in a case of

violent death absent some issue on which the coroner can be helpful to the defense is more

likely to prejudice the defendant than to help him as the jury's attention will be even more

3 WPDC SORDR FORDR9039035420 1doc
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focused on the injuries suffered by the victims Additionally as to the specific issue on

which the defendant wanted more extensive cross-examination time of death the coroner

had clearly indicated that the decomposition of the body rendered such an opinion

impossible As to the DNA expert the defendant points to no errors in either the DNA

examination or the witness's testimony which could have been effectively attacked by a

hypothetical defense DNA expert

7 The defendant's allegation that he is entitled to relief because his counsel failed to

raise the issue of ineffectiveness of trial defense counsel on appeal is rejected The proper

forum for addressing a claim of ineffective assistance is not direct appeal but a Petition for

Writ of Habeas Corpus such as the one addressed by this order Counsel did nothing

improper by failing to present a non-cognizable issue on appeal

8 The defendant's allegation that he is entitled to relief because the State failed to

disclose evidence of witness Creamer's prior psychiatric problems is rejected and is

absolutely belied by the record Both at preliminary examination and trial Mr Creamer's

problems were fully explored on cross-examination Further the specific records which the

defendant claims the State failed to turn over to him Creamer's medical records were

never according to the representations of the prosecutor in the possession of the State

Tlius there was clearly no Brady violation

9 The defendant's allegation that he is entitled to relief because his counsel failed to

object to certain jury instructions or that the court gave improper instructions is denied

Defendant primarily objects to the instruction on reasonable doubt However the instruction

given was the statutory definition which the Nevada Supreme Court has repeatedly ruled is

the only definition to be used in jury instructions Similarly the defendant objects to the

instruction stating that although the jury must unanimously agree on the charge of first

degree murder they need not una imously agree on the theory of first degree murder i e
felony murder or premeditated murder Again the Nevada Supreme Court has repeatedly

ruled that this instruction is proper Finally the defendant objects to a number of the

instructions defining the elements of a murder charge despite the fact that the instructions

4 WPDOCS OP DRWORDPU903 90_154201 Am
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given in this case were precisely those specifically mandated by the Nevada Supreme Court

in Byford

10 The defendant's allegation that he is entitled to relief because the police failed to

conduct a proper investigation is rejected There is no right either under statute or casc law

to what a defendant may consider a proper investigation If there are shortcomings in an

investigation the defendant's remedy is acquittal following trial In this case as in most

criminal cases the alleged inadequacies of the police investigation were fully explored on

the record and argued to the jury The fact that the jury apparently disagreed with the

defendant's assessment of the quality of the police investigation does not entitle the

defendant to any relief

I I The defendant's allegation that he is entitled to relief because the prosecutor

engaged in a variety of improper conduct withholding evidence improper argument

vouching is rejected All claims are belied by the record

12 The defendant's allegation that he is entitled to relief because his counsel failed

to specifically state his appeal issues before the Nevada Supreme Court as federal

constitutional issues is rejected The defendant advances the novel claim that because his

counsel failed to argue federal constitutional issues in State court he will be somehow

prejudiccd in some later federal habeas proceeding Such claims are wholly speculative and

this is not the proper forum in which to raise them The federal courts at the appropriate

time can better address the merits if any of this issue

13 The defendant's allegation that he is entitled to relief because of the cumulative

effect of the foregoing claims of error is rejected It is axiomatic that a defendant is entitled

to a fair trial but not a perfect trial Indeed it is difficult to believe that a perfect trial has

ever been conductcd However the defendant's flyspecking cannot accumulate a series of

non-errors or at worst errors of little if any consequence into a cumulative error entitling

him to relief rhere was no ineffective assistance of counsel such as to require remedial

action there was no prosecutorial misconduct such as to require remedial action there was

no cumulative error such as to require remedial action

5 PWPDOCS ORDRTORF R90390354201 dor
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14 The State argued in its written response to the instant petition that a number of

issues raised by the defendant were not cognizable in that they should have been raised on

direct appeal but were not This court has not ruled on the waiver claim preferring to

address each and every issue raised by the defendant on the merits In doing so this court

neither solicited nor received from the State a waiver of the State's right to argue the

cognizability issue in the course of any appellate review of this Order

ORDER

NOW THEREFORE IT IS ORDERED that based upon the foregoing FINDINGS

OF FACT AND CONCLUSIONS OF LAW and upon the entire record in this matter the

Defendant's PETITION FOR WRIT OF HABEAS CORPUS POST-CONVICTION is

DENIED

t I T-0
DATED this of January 2005

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar 40

13Y

Chief Deputy District Attorney
Nevada Bar 00 143 8

mb

r f2
DISTRr7T
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA
Appellant

VS
THE STATE OF NEVADA
Respondent

200S

PILE

ORDER OF AFFIRMANCE

SUPREMIE COURT

OF

N9VADA

JO 1947A

mpWa-ft

This is a proper person appeal from an order of the district

court denying appellant John Seka's post-conviction petition for a writ of

habeas corpus Eighth Judicial District Court Clark County Donald M
Mosley Judge

On May 9 2001 the district court convicted Seka pursuant to

a jury verdict of one count of first-degree murder with the use of a deadly

weapon one count of second-degree murder with the use of a deadly

weapon and two counts of robbery The district court sentenced Seka to

serve a term of life in the Nevada State Prison without the possibility of

parole for the first-degree murder conviction plus an equal and

consecutive term for the deadly weapon enhancement a term of life with

the possibility of parole for the second-degree murder conviction plus an

equal and consecutive term for the deadly weapon enhancement and two

consecutive terms of 35 to 156 months for the robbery conviction All

sentences were imposed to run consecutively This court affirmed the

Z2 5 7

No44690
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judgment of conviction and sentence on appeal The remittitur issued on

May 6 2003

On February 13 2004 Seka filed a proper person post

conviction petition for a writ of habeas corpus in the district court The

State opposed the petition Pursuant to NRS 34750 the district court

declined to appoint counsel to represent Seka The district court

conducted an evidentiary hearing and on January 31 2005 the district

court denied Seka's petition This appeal followed

In his petition Seka raised several claims of ineffective

assistance of trial counsel To state a claim of ineffective assistance of

trial counsel sufficient to invalidate a judgment of conviction a petitioner

must demonstrate that counsel's performance fell below an objective

standard of reasonableneSS 2 A petitioner must further establish there is

a reasonable probability that in the absence of counsel's errors the results

of the proceedings would have been different 3 The court can dispose of a

claim if the petitioner makes an insufficient showing on either prong 4

The district court's factual findings regarding a claim of ineffective

assistance of counsel are entitled to deference when reviewed on appeal5

Seka v State Docket No 37907 Order of Affirmance April 8
2003

See Strickland v Washingto 466 US 668 1984 Warden v
Ly 100 Nev 430 683 P2d 504 1984

3Ld

4Stric kland 466 US at 697

5Riley v State 110 Nev 638 647 878 P2d 272 278 1994

SUPREME COMY
OF

NEVADA

2
tO 1947A
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First Seka claimed that his trial counsel were ineffective for

failing to investigate and document Thomas Cramer's psychological and

drug history prior to trial Seka asserts that as a result his counsel did

not conduct a proper cross-examination of Cramer At the evidentiary

hearing Seka's former trial counsel testified that they repeatedly

attempted to obtain Cramer's psychological records but were unable to do

so Further the record on appeal reveals that Seka's trial counsel cross

examined Cramer regarding his psychological problems his admittance

into psychiatric and alcoholic treatment programs and the drugs Cramer

was taking for his psychological problems Seka failed to demonstrate

that his trial counsel were ineffective in this regard Accordingly we

conclude that the district court did not err in denying this claim

Second Seka claimed that his trial counsel were ineffective for

failing to retain a psychologist to testify about Cramer's mental emotional

and substance abuse problems The record reveals that Cramer admitted

on the stand that he suffered from severe depression and alcoholism and

that he had previously been in three treatment programs for those

problems He further admitted that he was taking several prescription

drugs for his problems and testified regarding the effects of those drugs

Seka failed to demonstrate that retaining an independent psychologist to

testify about Cramer's problems would have altered the outcome of his

trial Accordingly we conclude that the district court did riot err in

denying this claim

Third Seka claimed that his trial counsel were ineffective for

failing to adequately investigate contact or personally interview former

employees friends and other business associates of Seka Seka

Sviwml CouFrr

OF

NEVADA

3
0 047A
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specifically alleges that his trial counsel should have contacted Justin

Nguyen Marilyn Mignone Amir Mohomid and Ken Bates Seka asserted

that all of these individuals would have testified as to the relationship

between the victim Peter Limanni and Seka At the evidentiary hearing

Seka's former trial counsel testified that they attempted to contact all of

these individuals however they were unable to locate any of thern even

with the use of an investigator Further Seka testified at the evidentiary

hearing that he could not identify any specific testimony that Mignone

would have given that could have helped his case Seka failed to

demonstrate that his trial counsel were ineffective in this regard

Accordingly we conclude that the district court did not err in denying this

claim

SUPPMa COURT

OF

Nr vjLDA

Fourth Seka claimed that his trial counsel were ineffective for

failing to retain DNA experts and experts in forensic pathology to

challenge the DNA evidence and to testify as to the time of death At the

evidentiary hearing Seka's counsel testified that although they did not

hire a DNA expert they did consult a forensic pathologist with regard to

the case The record reveals that Seka's trial counsel cross-examined and

challenged the State's DNA expert regarding his findings and cross

examined the coroners regarding the times of death The record further

reveals that several of the DNA samples were used in their entirety and

therefore independent DNA testing of those samples wouldnot have been

possible Seka failed to demonstrate that his trial counsel were ineffective

in this regard Accordingly we conclude that the district court did not err

in denying this claim

4
0 t947A
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Fifth Seka claimed that his trial counsel were ineffective for

failing to investigate research and present at trial Ciriergi's bank and

phone records and Limanni's correct cell phone records Seka alleged that

these records could have contained exculpatory evidence At the

evidentiary hearing Seka's former trial counsel testified that they

obtained Cinergi's phone records and Limanni's cell phone records prior to

trial Seka's former trial counsel further testified that they made a

strategic decision not to present the phone records to the jury Seka's

former trial counsel testified that their strategy was to impeach the

State's witness by demonstrating during crossexamination that the

detective subpoenaed the incorrect phone records for Limanni Mhis

court will not second-guess an attorney's tactical decisions where they

relate to trial strategy and are within the attorney's discretion Seka

failed to demonstrate that his trial counsel were deficient in this regard

Accordingly we conclude that the district court did not err in denying this

claim

Sixth Seka claimed that his trial counsel were ineffective for

failing to meaningfully challenge the State's case with expert testimony

and adequate cross-examination and impeachment of prosecution

witnesses Seka failed to support this claim with sufficient factual

allegations 7 Further the record on appeal reveals that Seka's trial

counsel engaged in meaningful cross-examination of the prosecution's

6Davis v State 107 Nev 600 603 817 P2d 1169 1171 1991

7HargEove v State 100 Nev 498 502 686 P2d 222 225 1984
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witnesse8 Therefore Seka's claim is also partially belied by the record 13

Accordingly we conclude that the district court did not err in denying this

claim

In his petition Seka also raised several claims of ineffective

assistance of appellate courisel 9 To establish ineffective assistance of

appellate counsel a petitioner must demonstrate that counsel's

performance fell below an objective standard of reasonableness and the

deficient performance prejudiced the defense 10 To establish prejudice

based on the deficient assistance of appellate counsel the defendant must

show that the omitted issue would have a reasonable probability of success

of appeal Appellate counsel is not required to raise every non-frivolous

issue on appeal 12

First Seka claimed that his appellate counsel was ineffective

because his appellate counsel was also his trial counsel Seka alleged that

a conflict of interest arose because his appellate counsel would have had to

raise claims against himself and therefore his appellate counsel failed to

Id at 503 686 P2d at 225

9'ro the extent that Seka raised any of these claims outside of the

context of his ineffective assistance of appellate counsel claims we
conclude that Seka failed to demonstrate good cause for his failure to raise

these claims in his direct appeal and they are waived See NRS
34810l b2

10See Strickland 466 US 668 Kirksey v State 112 Nev 980 923

P 2d 1102 1996

KirkU 112 Nev at 998 923 P2d at 1114

12jones v Barnes 463 US 745 1983
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identify and raise meritorious claims on direct appeal Ineffective

assistance of counsel claims are generally not appropriately raised on

direct appeal 13 Thus Seka did not establish that his appellate counsel

was ineffective in this regard and we affirm the order of the district court

Second Seka claimed that his appellate counsel was

ineffective for failing to argue that the State failed to disclose Brady

material14 regarding Cramer including exculpatory and impeachment

evidence At the evidentiary hearing Seka's counsel testified that they

received all documents that the State had pertaining to Cramer Further

counsel for the State testified that they were unable to obtain any

documents regarding Cramer's psychological history or treatment

programs We conclude that Seka did not establish that his appellate

counsel was ineffective and the district court did not err in denying this

claim

SUPREME CDLKT

OF

NEVAGA

Third Seka claimed that his appellate counsel was ineffective

for failing to argue that the district court gave erroneous instructions on

the lesser included offenses It appears that Seka was specifically

concerned with the jury instructions regarding second-degree murder and

the felony murder rule Our review of the record on appeal reveals that

these jury instructions provided a correct statement of the law15

Consequently we conclude that Seka did not establish that his appellate

13See Feazell v State 111 Nev 1446 1449 906 P2d 727 729

1996

14See Brady v Maryland 373 US 83 1963

159ee NRS 200030l b 2
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counsel was ineffective and the district court did not err in denying this

claim

Fourth Seka claimed that his appellate counsel was

ineffective for failing to argue that the district court's instructions

regarding reasonable doubt malice aforethought express malice

deliberation and premeditation improperly lowered the State's burden

Our review of the record on appeal reveals that these jury instructions

provided a correct statement of the law and did not lower the burden

imposed on the State16 Consequently we conclude that Seka did not

establish that his appellate counsel was ineffective and the district court

did not err in denying this claim

Fifth Seka claimed that his appellate counsel was ineffective

for failing to argue that the district court erred in giving instruction

number 14 regarding a unanimous verdict Seka argued that the

instruction as written reduced the burden on the State Jury instruction

14 instructed the jury that although their verdict must be unanimous the

jury did not have to be unanimous regarding the theory of guilt as long as

all of the jurors agreed that the evidence established that Seka was guilty

16See NRs 175 211 l defining reasonable doubt NRS 200020

defining malice Leonard v State 117 Nev 53 78-79 17 P3d 397 413

2001 concluding that the instructions for express malice and malice

aforethought were sufficient Leonard-v State 114 Nev 1196 1208 969

P2d 288 296 1998 approving use of archaic language in instruction for

malice aforethought Byford v State 116 Nev 215 236-37 994 P2d 700
714-15 2000 identifying instructions to be used for premeditation and

deliberation

8
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of first-degree murder The district court properly gave this instruction 17

Sufficient evidence was adduced at trial to support either premeditated or

felony murder Consequently we conclude that Seka did not establish

that his appellate counsel was ineffective and the district court did not err

in denying this claim

Sixth Seka claimed that his appellate counsel was ineffective

for failing to argue that the Las Vegas Metropolitan Police Department

LVMPD failed to adequately investigate the murders and robberies

Seka alleged that the LVMPD failed to 1 compare latent prints found at

the crime scenes with prints of other possible suspects 2 discover that

the victim Eric Hamilton had no money or wallet just days before his

death 3 follow up on witness statements 4 timely file incident reports

5 find out the exact time and place of Limanni's death 6 adequately

investigate two potential suspects and 7 obtain correct cell phone

records for Limanni Seka also alleged that the LVMPD improperly told

Limanni's sister to file a missing person report regarding Limanni Seka

failed to demonstrate that his counsel was deficient or that this claim

would have had a reasonable probability of success on appeal The record

on appeal reveals that Seka's trial counsel raised all of these issues at trial

and argued all of these purported errors to the jury Despite being

informed of the purported errors the jury concluded beyond a reasonable

doubt that Seka was guilty of the murders and robberies Consequently

we conclude that Seka did not establish that his appellate counsel was

ineffective and the district court did not err in denying this claim

17Evans v State 113 Nev 885 944 P2d 253 1997

9
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Seventh Seka claimed that his appellate counsel was

ineffective for failing to argue that the prosecutor committed misconduct

Seka claimed that the prosecutor improperly failed to give notice that a

DNA expert would be testifying at trial The record reveals that although

the prosecutor did not notify Seka that a DNA expert would be testifying

at trial until the start of trial the district court held a hearing regarding

the late notification and ruled that the failure was inadvertent not

deliberate Due to the late notice however the district court also ruled

that the defense would be granted additional time to prepare if necessary

We conclude that any potential harm caused by the late notification was

mitigated by the district court's ruling Consequently Seka failed to

establish that this issue would have had a reasonable probability of

success on appeal and failed to demonstrate that his counsel was

ineffective with regard to this claim

Seka also claimed that the prosecutor improperly failed to

disclose Cramer's psychiatric crinainal and substance abuse history As

noted above this claim is belied by the record18 At the evidentiary

hearing the State testified and Seka's counsel confirmed that the State

made all documents pertaining to Cramer available to Seka's trial counsel

and the State never obtained Cramer's treatment records Consequently

we conclude that Seka did not establish that his appellate counsel was

ineffective and the district court did not err in denying this claim

Seka also claimed that the prosecutor improperly expressed

his personal opinion by stating I find that interesting and improperly

18Hargrove 100 Nev at 503 686 P2d at 225
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shifted the burden to the defense by asking the DNA expert if the defense

could have tested the remaining evidence The record on appeal reveals

that Seka's trial counsel objected to both of these statements during trial

These objections were sustained and the statements were never referred

to later in argument to the jury We conclude that Seka failed to establish

that this issue would have had a reasonable probability of success on

appeal and failed to demonstrate that his counsel was ineffective with

regard to this claim

Seka also claimed that the prosecutor improperly told the jury

that a witness was incorrect when testifying as to a specific date and

informed the jury of what date the witness likely meant The record on

appeal reveals that the challenged statement was made by the prosecutor

during closing arguments when the prosecutor was summarizing the

testimony The prosecutor argued that the witness might have been

mistaken regarding the date he last saw Limanni and the date the police

interviewed the witness because all other testimony presented at trial was

contradictory We conclude that trial counsel's argument was not

improper However even if the prosecutor's comments arnounted to

misconduct we conclude that in light of the considerable evidence

introduced at trial against Seka any error would have been harmless

Consequently Seka failed to establish that this issue would have had a

reasonable probability of success on appeal aind failed to demonstrate that

his counsel was ineffective with regard to this claim

Seka also claimed that the prosecutor improperly vouched for

the truthfulness of one of the witnesses The record on appeal reveals that

in response to a defense statement in closing arguments that they were

SUPqEME COUFrr
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not condemning one of the witnesses the prosecutor argued that to believe

the defense statement the jury would have to believe that the witness a

police officer perjured himself and put his career on the line when

testifying under oath with a man's life at stake We conclude that the

prosecutor's remarks did not rise to the level of improper argument that

would justify overturning Seka's conviction 19 Consequently Seka failed

to establish that this issue would have had a reasonable probability of

success on appeal and failed to demonstrate that his counsel was

ineffective with regard to this claim

Eighth Seka claimed that his appellate counsel was

ineffective for failing to federalize his direct appeal issues in order to

preserve them for federal appellate review Seka failed to demonstrate

that the results of his direct appeal would have been different if counsel

had federalized the issues Accordingly we conclude that he did not

establish that appellate counsel was ineffective on this claim

Finally Seka also claimed that due to the cumulative effect of

all the errors committed at his trial his conviction was invalid To the

extent that Seka raised this claim independently of his ineffective

assistance of counsel claim he waived this claim 20 We further conclude

that because Seka's ineffective assistance of counsel claims are without

IOSee Rowland v State 118 Nev 31 38 39 P3d 114 118-19 2002
Greene v State 113 Nev 157 169-70 931 P2d 54 62 1997 modifi

prospectively on other grounds by Byford v State 116 Nev 215 994 P2d
700 2000

20See NRS 34810l b2
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ruerit he failed to demonstrate any cumulative error and is therefore not

entitled to relief on this basis

Having reviewed the record on appeal and for the reasons set

forth above we conclude that Seka is not entitled to relief and that

briefing and oral argument are unwarranted 21 Accordingly we

ORDER the judgment of the district court AFFIRMED

J

Maupin

cc Hon Donald M Mosley District Judge
John Joseph Seka

Attorney General Brian Sandoval Carson City

Clark County District Attorney David J Roger

Clark County Clerk

21See Luckett-v Warden 91 Nev 681 682 541 P2d 910 911 1975
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA
Appellant

vs
THE STATE OF NEVADA
Respondent

Supreme Court No 44690

District Court Case No C159915

REMITTITUR

TO Shirley Parraguirre Clark County Clerk

Pursuant to the rules of this court enclosed are the following

Certified copy of Judgment and Opinion order

Receipt for Remiftitur

DATE July 12 2005

Janette M Bloom Clerk of Court

By oi-v
Chief DS-p-uty Clerk

cc Han Donald M Mosley District Judge

Attorney General Brian Sandoval Carson Cit
Clark County District Attorney David J Roger
John Joseph Seka

RECEIPT FOR REMITTITUR

Received of Janette M Bloom Clerk of the Supreme Court of the State of Nevada the

REMITTITUR issued in the above-entitled cause on

10191 VEY

NORRETA CAILDWELL

County Clerk
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I I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
Gentile Cristo Ili

Ailler Armeni Sava re se

Attorneys At Law

IC S Rarnparl Blvd 420
Las Vegas NV 89145

702 880-0000

c Mr Welch further testified that he was unable to determine if the blood found on

Mr Hamilton's fingernail clippings belonged to a mate or female Trial Transcript February 16

2001 11 1120-127

d Only a small fraction of the approximately one hundred and sixty pieces of

physical evidence were tested see attached exhibit for full and complete list In the interest of

judicial expediency the above listed twelve pieces of evidence found in paragraphs 4ab
should be tested first If genetic marker analysis testing of the above-mentioned evidence does

not provide sufficient exculpatory or inculpatory results additional evidence in the custody of

the State of Nevada may need to be tested

PRAVER FOR GRANTING OF PETITION

Mr Seka respectfully requests that the Court pursuant to NRS 1760918 grant his

Post-Conviction Petition Requesting A Genetic Marker Analysis Of Evidence Within The

Possession Or Custody Of The State Of Nevada Mr Seka further requests this Court to issue an

Order for a Genetic Marker Analysis of Evidence pursuant to NRS 17609187 and NRS

176 0918 9
L e

Dated this
1

11 day of June 2017

GENTILE CRISTALLI
MILLER ARMENI SAVARESE

PAOLA M ARMENI
Nevada Bar No 8357

410 South Rampart Boulevard Suite 420
Las Vegas Nevada 89145

Tel 702 880-0000

ROCKY MOUNTAIN INNOCENCE CENTER

JENNIFER SPRINGER
Nevada Bar No 13767

358 South 700 East B235
Salt Lake City Utah 84102

Tel 801 355-1888

Attorneys_for Petitioner JohnJoseph Seka
In Conjunction vvith Rocky Mountain Innocence

Center
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24
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26
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Gentile Cristall

Miller Armeni Savarese

Atto reys Al Law

410S RampariBlvd H420

Las Vegas NV 89145

702 880-0000

DECLARATION OF JOSEPH J SEKA
IN SUPPORT OF PETITION TO REOPEN GENETIC MARKER TESTING

CLARK COUNTY DISTRICT COURT CASE NO C159915

STATE OF NEVADA
ss

COUNTY OF CLARK

John Joseph Seka duly sworn deposes and says

I am over the age of 18 am mentally competent and am imprisoned in the High

Desert State Prison in Indian Springs Nevada I am the Petitioner of the present Petition to

Reopen Genetic Marker Testing Clark County District Court Case No C159915 and I make

this declaration in support thereof

2 1 have reviewed the Petition to Reopen Genetic Marker Testing and it does not

contain any material misrepresentations of fact and there is a good faith basis on the facts

asserted therein for the present request to reopen and continue DNA testing of the evidence

described therein

3 The DNA testing requested by way of the Petition to Reopen Genetic Marker

Testing was not available at the time of the criminal trial in this matter

4 The Petition sets forth the rational why a reasonable possibility exists that I would

not have been prosecuted or convicted if exculpatory results had been obtained through genetic

marker testing analysis of the DNA evidence available in this case

I declare under penalty of peKjury that the foregoing is true and correct

EXECUTED ON this it day of 2017
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Gentile CristaV

Wier Ann eni Savarese

Allorri eys At Law
IOS Ramp a rl Blvd 420

8
NV 89145Las Vegas

702 0-0000

CERTIFICATE OF REGISTERED MAIL

The undersigned an employee of Gentile Cristalli Miller Armeni Savarese hereby

certifies that on the day 2017 1 served a copy of POST-CONVICTION

PETITION REQUESTING A GENETIC MARKER ANALYSIS OF EVIDENCE

WITHIN POSSESSION OR CUSTODY OF THE STATE OF NEVADA NRS 1760918

by placing said copy in an envelope registered mail with return receipt requested postage fully

prepaid in the US Mail at Las Vegas Nevada said envelope addressed to

Steven B Wolfson Adam Paul Laxalt

Clark County District Attorney Nevada Attorney General

Office of the Clark County District Attorney 100 N Carson Street

200 Lewis Avenue Carson City Nevada 89701-4717

Las Vegas Nevada 89101

Regional Justice Center

200 Lewis Avenue

Las Vegas NV 89155

Eighth Judicial District Court

200 Lewis Avenue

Las Vegas Nevada 89101

Attn Clerk's Office 2
An employee ofGentile Cristalli

Miller Armeni Savarese
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THE STATE OF NEVADA

Plaintiff

RSPN
STEVEN B WOLFSON
Clark County District Attorney
Nevada Bar 00 15 6 5

STEVEN S OWENS
Chief Deputy District Attorney
Nevada Bar 004352
200 Lewis Avenue
Las Vegas Nevada 89155-2212
702 671-2500

Attorney for Plaintiff

vs

JOHN JOSEPH SEKA
1525324

Defendant

DISTRICT COURT
CLARK COUNTY NEVADA

CASENO 99CI59915

DEPT NO XXV

STATE'S RESPONSE TO DEFENDANT'S PETITION
REQUESTING GENETIC MARKER ANALYSIS

DATE OF HEARING September 62017
TIME OF HEARING 900 AM

COMES NOW the State of Nevada by STEVEN B WOLFSON Clark County

District Attorney through STEVEN S OWENS Chief Deputy District Attorney and hereby

submits the attached Points and Authorities in Response to Defendant's Petition Requesting

Genetic Marker Analysis

This response is made and based upon all the papers and pleadings on file herein the

attached points and authorities in support hereof and oral argument at the time of hearing if

deemed necessary by this Honorable Court

WA190011999RO35 42D9FO3542-RSPN GENSTIC-MARKER-ANALYSIS 001DOCX

Case Number 99C159915
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

Following the discovery of the bullet riddled bodies of Eric Hamilton and Peter Limanni

in two separate desert locations and his flight out of the jurisdiction John Seka hereinafter

Defendant was charged on June 30 1999 by way of Information with Counts I and II

Murder with use of a Deadly Weapon Open Murder Felony NRS 200 010 200 030

193 165 and Counts III and IV Robbery with use of a Deadly Weapon Felony NRS

200 380 193 165

Following a trial by a jury of his peers on March 1 200 1 Defendant was found guilty

of Count I First Degree Murder with use of a Deadly Weapon Count II Second Degree

Murder with use of a Deadly Weapon Count III Robbery and Count IV Robbery

Defendant was sentenced to serve life without the possibility of parole in the Nevada

Department of Corrections NDC as to Count 1 with an equal and consecutive life without

the possibility ofparole in NDC for the weapon enhancement life with the possibility of parole

in NDC as to Count 11 with an equal and consecutive life with the possibility of parole in NDC

for the weapon enhancement to be served consecutively to the sentence imposed in Count 1

35 to 156 months in NDC as to Count III to be served consecutively to the sentence imposed

in Count 11 and 35 to 156 months in NDC as to Count IV to be served consecutively to the

sentence imposed in Count III According to the Judgment of Conviction Defendant was also

ordered to pay a 2500 Administrative Assessment Fee a 25000 DNA Analysis Fee

2825 00 in restitution as to Count 1 and 250000 in restitution as to Count IL The Judgment

of Conviction was filed on May 9 200 1

Defendant filed a Petition for Writ of Habeas Corp-as Post-Conviction on April 24

2001 this was denied The Supreme Court filed the Order Dismissing Appeal from the

district court's interlocutory decision to dismiss Defendant's Petition for Writ of Habeas

Corpus on November 20 200 1 The Order also reinstated the briefing schedule on Defendant's

direct appeal from hi s conviction Remittitur is sued on December 18 2 0 0 1

2
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On April 8 2003 the Supreme Court filed its Order of Affirmance of Defendant's

conviction Remittitur issued on May 6 2003

Defendant filed a pro per Petition for Writ of Habeas Corpus Post-Conviction on

February 24 2004 The Court filed its Findings of Fact Conclusions of Law and Order

denying the Petition for Writ of Habeas Corpus on January 31 2005

On June 19 2017 Defendant filed the instant Petition for Genetic Marker Testing

Petition The State responds herein

STATEMENT OF FACTS

The crime scenes

This case involves two murders committed on two separate dates between November

4 1998 when'the first victim Peter Limanni was last seen and November 16 1998 when

the body of the second victim Eric Hamilton was found There are two crime scenes

neighboring businesses at 1929 Western Ave and 1933 Western Ave 1929 Western was an

empty business 1933 Western was occupied by Defendant and his friend Peter Limanni and

was the site of Limanni's heating ventilation and air condition HVAC business Sinergi

where Defendant also worked Transcript of Jury Trial JT 2-13-01 Vol 2 at 37-38 39 JT

2-14-01 Vol I at 52 5 5 The HVAC store occupied the front of 193 3 Defendant and Limanni

lived in the back of the store JT 2-14-01 Vol I at 52

Although forensic evidence as outlined below indicated that the murders were

committed at 1929 and 1933 Western the bodies of Mr Hamilton and Limanni were found at

different sites Limanni was found in the desert near the California border and Hamilton was

found in a shallow grave off a highway between Las Vegas and Sloan covered only by a few

pieces of lumber

Peter Limanni disappears

Sinergi moved into 1933 Western in May of 1998 2-13-01 Vol 2 at 38 Throughout

1998 Sinergi struggled to make ends meet Limanni fell behind on rent and property of the

Although Defendant refers in his Petition to 1929 Western Ave at the scene of the crime the evidence

indicates that while Hamilton was killed at 1929 Western Limanni was shot at 1933 Western-a bullet

matching those found in Limanni's body was found buried in the wall at 1933 Western Ave

3
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business had to be pawned to generate cash JT 2-13-01 Vol 2 at 38 41 In late 1998

Defendant and Limanni devised a plan to convert Sinergi from an HVAC business to a cigar

shop JT 2-14-01 Vol I at 89 They decided to handle some of the necessary reconstruction

themselves Id Thus there were pieces of lumber and construction tools around the property

JT 2-14-01 Vol 2 at 2 1 However as the HYAC business failed and their financial difficulties

increased the relationship between Defendant and Limanni deteriorated

On November 5 1998 Jennifer Harrison Limanni's girlfriend came to the residence

at 193 3 Western looking for Limanni JT 2-14-01 Vol I at 5 1
Y
64 Defendant told Jennifer that

he did not know where Limanni was She took a look around the place and saw all of Limanni's

shoes his dog and a bullet cartridge on the floor but could not find Limanni Id at 65-67

After she left Sinergi Jennifer kept calling Limanni's phone and asking Defendant where he

might be Id at 68-69 Defendant convinced Jennifer not to call police or file a missing person

report Id at 69 He told her He's missing because he wants to be missing Id at 69

On her visit to Sinergi to find Limanni Jennifer noticed a couple hundred bucks out

in the open on the desk Id at 68 Shortly before he disappeared Limanni was seen with 2000

to 3000 in cash that he planned to use in converting the HVAC business to a cigar shop JT

2-13-01 Vol 2 at 4 1

Limanni's sister Diane eventually filed a missing persons report on December 2 1998

JT 2-22-01 Vol I at 25-26

Eric Hamilton's body is found

On November 16 1998 a construction worker driving out to a dumping site in Sloan

Nevada noticed something off the side of St Rose Parkway that looked like a body JT 2-14

10 1 Vol 2 at 13 When p ol i cc cam e out to the site they found a very shallow grave with some

lumber placed in a latticework over it Id at 14 15-16 The body was identified as Hamilton

Police found a slip of paper with Defendant's name and his cell number in the pocket of

Hamilton's shirt Id at 17 18 Police traced the phone number to 193 3 Western Ave Id at 18

The next day on November 17 1998 the owner of one of the other businesses in the

shopping center where Sinergi was located noticed that the 1929 Western business located

4
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next to Sinergi looked like it had been broken into JT 2-14-01 Vol I at 39 He called the

police Id

When police officers arrived they saw broken glass and what appeared to be blood Id

JT 2-20-0 1 Vol I at 5 9 They I ooked around the back of the store where the dumpsters were

located and saw that the dumpsters were empty Id at 93-94 They continued investigating Id

at 84-85

While the police officers who responded to the 911 call about the break-in were

investigating they saw Defendant pull up to 1933 Western and go inside JT 2-14-01 Vol 2

at 40-4 1 JT 2-20-01 Vol 1 at 60 They decided to talk to him JT 2-20-01 Vol 1 at 60-6 1

Inside they noticed a small knife and bullet on the desk JT 2-13-01 Vol 2 at 47-48 62 JT 2

20-01 Vol I at 64-65 They handcuffed Defendant but released him once they determined

there were not any weapons nearby JT 2-20-01 Vol I at 65 67

Defendant told police that he did not know anything about what had happened next

door and that his business partner Peter Limanni also had not been around to see what

happened JT 2-20-01 Vol I at 61-62 Defendant told police that Limanni had not been around

since November 5 and that he thought Limanni might be up in Lake Tahoe but did not really

know where he was Id at 62 63

When the crime scene analyst arrived at 1929 Western he found a bullet fragment

outs i de JT 2 14 0 1 Vol 2 at 42 Inside he saw blood and a j acket with three bullet holes in

it Id at 42-43 He called homicide detectives JT 2-14-01 Vol 2 at 19 After homicide

detectives arrived they instructed officers to check the dumpsters again The dumpsters

which had been empty before the officers who responded to the break-in call talked to

Defendant-now contained papers and identification cards belonging to Limanni as well as

shirts with bum marks including a blue shirt with Limanni Mechanical Services on it JT 2

14-01 vol 2 at 3 3 JT 2-2 1 01 Vol 1 at 3 5 3 6

Police did not arrest Defendant but read him his Miranda rights and interviewed him

about Hamilton's body Because police had not yet processed any forensic evidence and had

only the inconsistencies in Defendant's statement they did not arrest Defendant JT 2-2 1 0 1

5
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Vol 2 at 42-43 Instead they took him back to 1933 Western Id at 43 When they arrived at

1933 police told Defendant that he could not take the brown Toyota pickup truck parked

outside Sinergi to go to a dinner appointment Police told him he could not because they had

seen what might be blood in the bed of the pickup truck Id at 44-45 In addition to the pickup

there were two vans belonging to Sinergi outside the building one a plain white van and one

with Sinergi symbols and markings all over it Id at 46 Defendant next tried to take the van

with the Sinergi markings Id at 45-46 Police thought it was odd that he would not take the

plain van to meet his friend so before he left they asked if they could look inside the back of

the marked van There they found blood stains that had been partially wiped off Id at 46

Defendant left for dinner in the unmarked white van Id at 47

The investigations merge

Defendant never returned from his dinner Id at 47 Instead he was arrested several

months later in Pennsylvania based on a statement from Thomas Cramer Defendant's

longtime friend that Defendant had confessed to shooting Limanni multiple times JT 2-20

01 Vol I at 5-6 155 18-19 19 23-24

On December 23 1998 police in San Bernardino California received a call from a

driver who believed he had seen a body being tugged at by dogs in the desert JT 2-14-01 Vol

2 at 4-5 The body was eventually identified as Peter Limanni JT 2-16-01 Vol 2 at 115 117

As Cramer had told police in Pennsylvania Limanni had been shot at least eight times five

bullets or bullet fragments were recovered in or around his head JT 2-21-01 Vol I at 34

Later police found that the blood in the rear of the marked Sinergi van which

Defendant had tried to take to dinner on November 17 belonged to Limanni Limanni had

been shot with a 3 2 caliber gun with a misaligned chamber Inside Defendant's residence at

1933 Western a recovered bullet fragment matched the bullet recovered from Hamilton's

body Seka v State Docket No 37907 Order of Affirmance Apr 8 2003 at 6 JT 2-14-01

Vol 2 at 22 At 1933 Western police found ammunition for a32 caliber gun and a357 caliber

gun as well as a wallet with Limanni's driver's license social security card birth certificate

and credit cards Id at 22 23

6
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Forensic evidence also confirmed Defendant's involvement in Hamilton's murder

Defendant's fingerprints were found on the lumber covering Hamilton's body JT 2-2 1 01 Vol

I at 75-76 77 DNA testing confirmed that the blood that police had seen in the bed of Toyota

pickup truck outside Sinergi was Mr Hamilton's Additionally a tire tread found by

Hamilton's body was the same as that left by the Toyota truck JT 2-21-01 Vol I at 88-91

During his interview with police Defendant denied having seen Hamilton in the month prior

to the interview on November 17 however during their investigation on November 17 police

found two beer bottles in the waste basket at Sinergi-one bottle had Defendant's fingerprints

on it and the other bottle had Mr Hamilton's fingerprints on it JT 2-21-01 Vol I at 85

Hamilton had a small amount of alcohol in his system when his body was autopsied JT 2-14

0 1 Vol I at 29 Hamilton had been shot with a 3 5 7 caliber gun 3 5 7 caliber ammunition was

later found in Defendant's residence at 1933 Western and a bullet fragment from 1933 Western

matched the bullet recovered from Hamilton's body Seka v State Docket No 37907 Order

of Affirmance Apr 8 2003 at 6

Once the forensic testing was completed an arrest warrant issued for Defendant on

February 26 1999 JT 2-22-01 Vol I at 19 Defendant Was arrested one month later in

Philadelphia Pennsylvania

ARGUMENT

Defendant requests that the Court grant his Petition for genetic marker testing of an

extensive list ofevidence related to the murder of Eric Hamilton A petition requesting genetic

marker analysis must include information identifying specific evidence either known or

believed to be in the possession or custody of the State that can be subject to genetic marker

analysis NRS 1760918 3a emphasis added Additionally a petitioner seeking genetic

marker analysis of evidence which may contain genetic marker information relating to the

prosecution that resulted in the judgment of conviction must provide the rationale for why a

reasonable possibility exists that the petitioner would not have been prosecuted or convicted

if exculpatory results had been obtained through a genetic marker analysis NRS

17609183b

7
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Defendant asserts that ilf the type of genetic marker testing Mr Seka is requesting

had been available prior to Mr Seka's conviction it could have excluded Mr Seka as a suspect

and the presence of that exculpatory evidence would have created a reasonable possibility that

he would not have been prosecuted or convicted Petition at 8 In making this claim

Defendant commits the logical fallacy of assuming that someone else's DNA at the crime

scene found on items that are common or commonly handled by others would be exculpatory

evidence This is incorrect The utility of genetic marker testing is that if conditions are right

eg if the DNA is degraded or if there is not enough DNA to be amplified even genetic

marker analysis may not produce a clear result it allows identification or exclusion of those

who might have been at the scene of a crime However when the crime scene is a public site

or a site where there is a great deal of traffic the evidence becomes less useful because people

pass through the site and leave biological evidence behind who had nothing to do with the

crime Given the public nature of the dump sites of the bodies and the sites of the murders

DNA from other individuals found at the site would not be exculpatory especially when

weighed against the rest of the evidence Rather such evidence would indicate only that others

had been at that site at some point and shed hair or tossed cigarette butts or in some other

way left biological evidence behind

The argument that it would be exculpatory to not find Defendant's DNA on a surface

or at a crime scene also fails In cases where there is no DNA left behind on a particular surface

a failure to match DNA is not exculpatory because it does not exonerate a defendant of guilt

Here even if Defendant's DNA were not present on items collected from the sites the bodies

were dumped it would not be an indication that he was not present at the scene Given the

overwhelming weight of the evidence in the record including bullets matching those used to

kill the victims found in his home and blood from both victims found in cars that he drove 2 a

failure to find his DNA at sites where the bodies were found or the crime scenes would not be

exculpatory It wouid simply mean that he did not leave a detectable amount of DNA behind

when he killed Limanni and Hamilton and when he dumped the bodies

2 Defendant's fingerprints were found on the driver's side of the Toyota pickup confinning that he drove it JT

2-2 1 01 at 8 3 84

8
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First Defendant's claim that a third pair of fingerprints were found on the lumber

covering Hamilton's body means that the lumber should be tested for DNA similarly fails

Petition at 7 DNA belonging to someone who was not Defendant or the victim would only be

exculpatory if Defendant could establish that no one else had touched the lumber Defendant's

argument ignores that in order for any fingerprints on the lumber to be exculpatory Defendant

would have to show that the murderer and only the murderer touched that wood at any point

in history This is an impossible task not least because it would require that no one touched

the wood as the tree it came from was cut down transported to a lumber factory became

lumber sold to a construction company delivered and used in construction In short there

were countless opportunities during the life of that lumber for any number of people to touch

it or shed DNA on it That DNA from someone other than Defendant might be found on it is

therefore meaningless especially because Defendant's fingerprints were on the lumber

indicating at the very least that it was the lumber from 1933 Western where he lived and

resided JT 2-21-01 Vol I at 75-76 Regardless of whether or not someone else touched the

lumber at some point Defendant definitely touched the lumber as well Thus the evidence

could not be exculpatory because it would not establish that Defendant did not kill Hamilton

Genetic marker testing of the wood would not have changed the outcome of the

proceedings The jury heard evidence that there were another pair of fingerprints on the wood

suggesting that someone else had touched it This evidence would not be enough to overcome

the extensive forensic evidence-including blood of both victims in vehicles driven by

Defendant and bullet fragments matching those found in both bodies in Defendant's

residence-because the third pair of fingerprints could have been left on the lumber at any

time from the time that the lumber was manufactured to the time that it was placed over

Hamilton's body DNA left behind on the wood by a third party would present the same

problem for Defendant and would therefore not have changed the outcome of the proceedings

Additionally Defendant contends that the DNA testing lab could not determine whether

a blood sample recovered from Hamilton's fingernail clippings belonged to a male or female

and claims that he is therefore entitled to new DNA testing of the sample Petition at 9 Here

9
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Defendant confuses the testing methods about which Mr Welch the DNA expert was

testifying Although the test to determine whether the blood found on Hamilton's fingernail

clippings was male or female did not yield results he was able to conduct other DNA testing

As Mr Welch explained to the jury the locus tested to determine whether the blood sample

belongs to a man or woman is distinct from the DNA locus testing to generate exclusion results

that was done on the blood sample JT 2-16-01 Vol 1 at 45-46 There are multiple tests that

are done on a blood sample that one test did not provide a usable result does not mean that

the other test was invalid In fact although the gender-determination test failed other DNA

testing excluded Defendant as the source of the blood under Hamilton's fingernails while

Hamilton was included as the source of the blood under his fingernails Exhibit 1 see JT 2

16-01 Vol 2 at 23 Similarly Defendant was excluded as the source of DNA for hairs with

apparent blood while Hamilton was included Id Given that Defendant was already excluded

as the source of blood under Hamilton's fingernails but the jurynevertheless found him guilty

Defendant fails to explain how any ftirther DNA testing to yet 4gain exclude Defendant as the

source of blood under the victim's fingernails and identify that blood as belonging to the victim

would have changed the outcome of the trial

Next Defendant requests genetic marker testing on a variety of items found near

Hamilton's body where it was dumped on the side ofthe road These items include beer bottles

cigarette butts and a chewing tobacco container This evidence would not be exculpatory nor

would it have changed the outcome of the trial

The cigarette butts found near Hamilton's body actually were tested for DNA but did

not yield DNA typing results Even assuming arguendo that newer testing methods could

yield genetic marker results however Defendant does not provide a rationale for why DNA

evidence obtained from these butts would overcome the other evidence introduced at trial

including the ballistics evidence indicating that bullets matching those used to kill Hamilton

were found in Defendant's residence In fact at trial Defendant made a compelling argument

that the cigarette butts found near Hamilton's body were not his because he only ever smoked

Marlboro Reds which have brown filters while the two Marlboro cigarette butts found near

10
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the body had white filters JT 2-22-01 Vol I at 7-9 JT 2-21-01 Vol I at 13-14 JT 2-21-01

Vol 2 at 27 Indeed when police questioned Defendant on November 17 1998 he had

Marlboro Reds with him but no cigarettes that had white filters JT 2-2 1 01 Vol I at 12-13

JT 2-22-01 Vol I at 7-9 Given the persuasive evidence that the cigarette butts found near

Hamilton's body were not Defendant's that was already presented at trial Defendant does not

show how even more evidence that the cigarette butts did not belong to him would have

changed the outcome of the proceedings

At best if someone else's DNA were found on the cigarette butts that would mean only

that someone else smoked and then discarded cigarette butts at the side of the road at some

point before police arrived It would not counteract the victim's DNA found in vehicles used

by Defendant Given that Eric Hamilton's body was found in a shallow grave off St Rose

Parkway a location on the side of the road that is not private and that Marlboro is not an

uncommon cigarette brand Defendant would not be able to show that the cigarette butts were

left behind when Hamilton's body was dumped This is also true of the chewing tobacco

container and the beer bottles found at the side of the road It borders on absurd for Defendant

to argue that cigarette butts beer bottles and a chewing tobacco container found by the side

of a highway could be exculpatory when there is absolutely nothing to suggest that they were

not discarded by motorists or people who stopped on the side of the road-especially where

the jury heard testimony that people often pulled off nearby to stop This evidence wouId not

be exculpatory nor would it have changed the outcome of the proceedings since the cigarette

butts beer bottles and chewing tobacco container could have been left at any time by any

person It also would not have explained how bullet fragments matching those used to shoot

Hamilton were found in Defendant's residence or any of the other inculpatory evidence

presented at trial

Next Defendant argues that he is entitled to additional DNA testing because the vast

majority of the DNA tested belonged to the vict imsPetition at 7 However the vast majority

Defendant claims that his DNA extracted from blood samples that was found on the sink counter should be

disregarded because he worked and lived at 1933 Western Defendant had cuts on his hands when he was

arrested on November 17 1998 shortly after Hamilton was killed his body left in a shallow grave and covered

I I
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of DNA tested belonged to the victims because both victims bodies were transported to dump

sites in the desert away from where they were killed Hamilton was killed at 1929 Western

and was found dumped in a shallow grave by the highway Limanni was shot at 1933 Western

and what remained of Limanni's body was found being eaten by animals over the border in

California and their DNA was therefore left behind in the vehicles used to transport them

Accordingly it was significant that Limanni's blood was found in the back of the 1998 Dodge

van driven by Defendant because it indicated that the body was transported in the van it was

similarly significant that Hamilton's blood was found in the bed of the pickup truck driven by

Defendant It was already known that Defendant drove these vehicles Thus testing them for

his DNA would not have revealed any information of value whereas identifying the DNA of

the victims in the vehicles did have evidentiary value 4

Moreover Defendant claims that no evidence linked Mr Seka to any crime at 1929

Western Ave Petition at 7 This claim is belied by the record By his hyperfocus on DNA

evidence obtained from bloodstains Defendant misrepresents the story told by the totality of

the evidence In fact extensive evidence links Defendant to Hamilton's murder committed at

1929 Western The evidence that Hamilton was killed at 1929 Western included bullet

fragments Hamilton's bullet hole-riddled jacket and his blood at the scene On Hamilton's

body police found a piece of paper with Defendant's name and cell phone number In

Defendant's home police found bullets of the same caliber as that used to kill Hamilton

Additionally Defendant's fingerprints were found on the lumber covering Hamilton's dead

body Against the weight of all this evidence Defendant claims that failure to find his DNA

with lumber JT 2-21-01 at 25-26 However even assuming arguendo that the Court accepts Defendant's

assertion that the blood by the sink was from another incident and not Hamilton's murder and the dumping of

his body in the desert Defendant does not address why that assumption would be exculpatory or would have

changed the outcome of the proceedings given the evidence detailed above That is even if the blood by the

sink was not the result of the crime that would not in any way mitigate the ample forensic evidence or

Defendant's attempt to destroy evidence after being questioned by police or Defendant's escape to

Pennsylvania returning only after his arrest by the FBI

I As an example of a DNA testing result that would not have evidentiary value Defendant also requests testing

of hair and debris on Hamilton's jeans Given that Hamilton was killed in an empty business his body was

transported in the back of a pickup truck and he was left on the side of the road his jeans could have picked

up hair or debris at any point even as he was lying at the side of the road

12
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on objects at the crime scene would be exculpatory but does not provide a reasonable

possibility for how

Additionally Defendant argues that should the Court grant the Petition to test among

other things the cigarette butts lumber and fingernail clippings and should these tests not

produce exculpatory results he is entitled to unlimited DNA testing of any remaining evidence

However this request is overbroad and fails to satisfy the requirements of NRS 17609193

Defendant is not entitled to testing of any and all evidence collected by investigators in the

hopes that some evidence might implicate someone else Rather Defendant must show a

reasonable possibility that any DNA test result would be exculpatory and that it would have

changed the outcome of the proceedings

Defendant contends that the Court should grant the Petition because additional

testing may provide exculpatory evidence for Mr Seka Petition at 7 emphasis added

Defendant fails to explain how a failure to find his DNA on objects at 1929 Western or the

sites where the bodies were dumped would be exculpatory given the extensive evidence in this

case much of which is independent of any DNA testing This substantial evidence includes a

32 caliber bullet lodged into the wall of the residence he shared with Limanni Limanni's

blood in the back of the van that Defendant drove Defendant's attempt to destroy evidence

after police visited him on November 17 1998 by throwing burned identification cards and

papers belonging to Limanni into the dumpster behind 1933 Western his conversation with

Limanni's girlfriend in which he talked her out of filing a missing persons report Hamilton's

blood in the back of the Toyota pickup that Defendant drove Defendant's fingerprints on the

lumber that covered Eric Hamilton's body Hamilton's fingerprints on beer bottles in

Defendant's trash despite Defendant's claim that he had not seen Hamilton in one month

Hamilton had alcohol in his system when he died the tire tread by Hamilton's shallow grave

that matched that of the Toyota pickup driven by Defendant ammunition matching the calibers

of the guns used to shoot Limanni and Hamilton hidden in Defendant's ceiling of Defendant's

residence and Defendant's flight to Pennsylvania where he confessed shooting Limanni to

his friend Thomas Cramer DNA testing would not change or affect any of this evidence

13
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Defendant bears the burden of showing that were the Petition granted there exists a

reasonable possibility that the DNA results would be exculpatory and that the result of the

proceedings would have been different NRS 17609183b He has not done so here

Therefore this Petition should be denied

CONCLUSION

For the foregoing reasons the State respectfully requests that Defendant's Petition

Requesting Genetic Marker Analysis be DENIED

DATED this 15th day of August 2017

Respectfully submitted

STEVEN B WOLFSON
Clark County District Attorney
Nevada Bar 00 1565

BY s Steven S Owens
STEVEN S OWENS
Chief Deputy District Attorney
Nevada Har 004352

CERTIFICATE OF ELECTRONIC TRANSMISSION

I hereby certify that service of the above and foregoing was made this 15th day of

August 2017 by electronic transmission to

PAOLA ARMENI ESQ
E-mail Address parmenigcmaslaw com

JENNIFER SPRINGER ESQ
E-mail Address jspringerrminnocence org

BY s J Georges

Secretary for the District Attorney's Office

SSONAjgMVU
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
FORENSIC LABORATORY REPORT OF EXAMINA11ON

W

40MW

NAME SEKA John J suspect CASE 98 1116-0443

HAMILTON Eric victim AGENCY LVMPD
DATE December 1 B 1998

INCIDENT Homicide BOOKED BY Ruffino maphail

REQUESTED BY Homicide Thowsen

1 DAVID P WELCH do hereby declare
ofe

1998

That I am a Criminalist employed by the Las Vegas Metropolitan Police Department

That on November 23 1977 1 firsT qualified in rhe Eighth Judicial District Court of Clark County

Nevada as an expert witness

That I received eVidence In the above case and completed an examina tion on the following items

DW 1 One sealed envelope boo ked by Ruf f ino 150214 contain ng

Item 9 Two 2 glass fragments with apparent blood

DW 2 One sealed envelope booked bY McPhail 3326131 containing

Item 14 Three 3 Cinargi magnetic business cards with apparent blood

DW 3 One sealed envelope booked by McPhail 332615 containing

item 6 Hairs with apparent blood

Item 7 Fingernail clippings trim left hand

DW 4 One sealed bag booked by McPhail 3326 14 containing

Item 37 Swab With apparent blood

DW 5 One sealed envelope booked by Read 1373111 containing oqzo of d7o4
Item I Swab with apparent blood

Item 2 Swab with apparent blood

item 3 Swab with apparent blood

OW 0 One sealed envelope booked by Roberts 6714111 containing

Item I One Marlboro brand crigarette butt

Item 2 One Marlboro brand cigarette butt

DW 7 One sealed envelope booked by Thowsen 146711 cGntaitninq

Item I Buccal swabs from John J Seka

DW 8 Bloodstain reference card of Eric Hamilton

CONCLUSION

Eric Hamilton cann be-excluded as a siource of the human blood on the glass fragments

DW1 the hairs DW 3 the fingernail clippings DW 31 swab 2 DW 51 or swab 3DW 5
John J Saka is excluded as a source of the human blood See DNA Summary CharL

98 1 116-0443

Page_L_of 5 by2Q
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APP1641



John J Seka cannot be excluded as a source of the human blood on swab 37 DW 41 Eric

Hamilton is excluded as a source of the h6man blood See DNA Summary Chart

1111111111110

Both Eric Hamilton and John J Saka are excludeo as the source of the human blood on the

magnetic cards DW 2 See DNA Summary Chart

Presumptive tests on swab 1 DW 5 were positive for the presence of blood however no

further results were obtained

No DNA typing results were obtained an thetwo 2 Marlboro btand cigarette bs DW 6

I returned the evidence to the vault

I declare under penalty of perjury that the foregoing is true and correct

Executed on I aL M AzAlee-11 lmv
DAVID P WELCH 1418

qW

Criminallst 11

Witness

98 1116-0443

Paga of by
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Gentile Cristalli

Miller Arm eni Savarese

Attorneys At Law

4 10 S Rampart Blvd 420
Las Vegas NV 89145

702 8k_0000

ROPP
GENTILE CRISTALLI
MILLER ARMENI SAVARESE
PAOLA M ARMENI
Nevada Bar No 8357

E-mail parmeni Lcgcmaslawcom
410 South Rampart Blvd Suite 420
Las Vegas Nevada 89145

Tel 702 880-0000

Fax 702 778-9709

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER
Nevada Bar No 13 767

E-mail jspringerj rminnocence org

358 South 700 East B235

Salt Lake City Utah 84102

Tel 801 355-1888

Attorneysfor Petitioner John Joseph Seka

In Conjunction with Rocky Mountain Innocence Center

JOHN JOSEPH SEKA

Petitioner

Electronically Filed

952017 1248 PM
Steven D Grierson

CLERK OF THE COU

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY NEVADA

CASE NO 99C 159915
DEPT XXV

vs

STATE OF NEVADA

Respondent

DEFENDANT'S REPLY TO STATE'S OPPOSITION OF DEFENDANT'S PETITION
FOR POST-CONVICTION GENETIC MARKER ANALYSIS TESTING NRS 176 0918

Petitioner John Joseph Seka Mr Seka by and through undersigned counsel Paola

M Armeni of the law firm of Gentile Cristalli Miller Armeni Savarese and in cooperation with

the Rocky Mountain Innocence Center hereby submits the Defendant's Reply to State's

Opposition of Defendant's Petition for Post-Conviction Genetic Marker Analysis Testing NRS

1760918 Response Mr Seka respectfully requests that the Court order DNA testing on the

items outlined in the Petition pursuant to NRS 176 0918
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1

SUMMARY

In late 1998 the bodies of two men Eric Hamilton and Peter Limanni were found in

relatively remote areas of the Nevada and California deserts Mr Seka knew and worked with

both victims lived and had access to the building next door to where at least one of the victims

was likely killed and also had access to the vehicles that were purportedly used to transport the

victims bodies from the crime scene to the dumping sites Mr Seka fully cooperated with police

during their investigation of the murders However because of Mr Seka's relationship with the

victims the police focused their investigation on him ignoring other equally plausible suspects

After receiving information from Mr Seka's long-time friend Thomas Creamer that Mr Seka

confessed to killing the two meni police arrested Mr Seka for the murders Although some DNA

testing was conducted as part of the investigation of the murders that testing was completed

solely for the purpose of including Mr Seka not for the purpose of identifying the actual source

of the DNA more probative DNA testing was not available at that time Although none of the

testing inculpated Mr Seka the State was unable to determine who the DNA belonged to and

instead went forward with its purely circumstantial case In March of 2001 Mr Seka was

convicted

Despite the State's contentions to the contrary Mr Seka's case presents exactly the type

of case for post-conviction genetic marker testing that the NRS 1760918 was drafted to

address In 2001 when Mr Seka was convicted the jury was presented with a wholly

circumstantial case No relevant physical evidence placed Mr Seka at the likely scene of the

crime No physical evidence connected Mr Seka to the victims deaths No physical evidence

put Mr Seka at the sites where their bodies were dumped Indeed the physical evidence that was

available and tested at the time was inconclusive pointed to someone other than Mr Seka as the

I

In 2017 Thomas Creamer's former partner Margaret Ann McConnell signed a declaration asserting that Mr Seka

never confessed to Mr Creamer Instead Ms McConnell suggests that Mr Creamer fabricated the confession

because he was angry with Mr Seka for allegedly attempting to steal Ms McConnell's affection and for committing
Mr Creamer to a mental institution See Exhibit 2 to Mr Seka's Post-Conviction Petition for Genetic Marker

Analysis

2 of 19

APP1644



I

2

3

4

5

6

7

8

9

10

I I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
Gentile Cristalli

Miller ArMen Savarese

Attorney Pa Law
410 S Rampart Blvd 420

Los Vegas NV89145

702 80-0000

murderer or was taken from Mr Seka's residence Now with scientific advances over the last

fifteen years DNA testing can be used to definitively identify the perpetrator of these murders

At the very least it is more than reasonably possible that the requested genetic marker testing

will prove exculpatory to Mr Seka and would have ultimately prevented his prosecution and or

conviction

Strikingly absent from the State's Response is any explanation as to why testing the

evidence at issue will harm the State in any way The interests of justice are served by accuracy

not conviction If the State believes that the test results do not warrant a new trial for Mr Seka

the place to make that argument is when and if Mr Seka files a Motion for a New Trial based

upon the results of the genetic marker analysis At this stage in the process Mr Seka is claiming

that he is innocent and as a result is simply requesting that probative evidence be tested Because

there is the potential that Mr Seka was wrongfully convicted and evidence that remains intact

could shed light on that issue the interests of justice weigh overwhelmingly in favor of

gathering more information not less Indeed this search for the truth benefits not only Mr Seka

but also the State

Thus for the reasons outlined in his original Petition and in the reply below Mr Seka

respectfully requests this Court to grant his Petition Requesting a Genetic Marker Analysis of

Evidence with the Possession or Custody of the State of Nevada NRS 176 0918

11

STATEMENT OF FACTS

In its Response to Mr Seka's Petition Requesting Genetic Marker Analysis the State

overstates the strength of evidence against Mr Seka at trial Simply put Mr Seka was convicted

based wholly on circumstantial evidence Although evidence presented at trial tied Mr Seka to

1933 Western Avenue and the vehicles parked there evidence was also presented that

established that Mr Seka lived and worked at 1933 Western Avenue and others besides Mr Seka

had access to those vehicles Importantly the circumstantial evidence did not definitively

connect Mr Seka to the actual crimes to the actual crime scene 1929 Western Avenue to the

victims bodies or to the sites where the actual perpetrator dumped the bodies It is true as the
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State repeatedly asserts that the circumstantial evidence led to Mr Seka's conviction What is

also true however is that a careful examination of the facts make clear that DNA testing various

pieces of evidence collected at the actual crime scene and the dump sites in order to establish the

identity of the actual perpetrator creates a reasonable possibility that Mr Seka would not have

been prosecuted or convicted should the results of that testing show someone other than Mr

Seka

The Crime Scene

The State suggests that two crime scenes exist However the forensic evidence suggests

that Eric Hamilton Mr Hamilton was murdered in 1929 Western Avenue 1929 and the

site of Peter Limanni's Mr Limanni murder is unknown

First all indications are that Mr Hamilton was murdered in 1929 Trial Transcript

February 14 2001 Vol 11 1912-24 4221-25 469-14 The front glass in the entryway of 1929

was shattered Id The police found copious amounts of blood on the entryway carpet and on the

broken glass Id The police also discovered apparent drag marks in the blood on the floor of

1929 and a bloody jacket with apparent bullet holes Id These holes were later compared to Mr

Hamilton's wounds and were found to be similar to those in Mr Hamilton's body 2 The police

also found three jacketed bullets and three bullet fragments next to the blood in 1929 In the

parking lot immediately in front of 1929 the police found a piece of molding from the broken

window with what appeared to be a bullet hole Trial Transcript February 14 2001 Vol 11

4214-20 Finally a lead projectile assumed to be from a bullet was found on the sidewalk

outside of 1929 Id

In contrast 1933 Western Avenue 1933 showed no signs of a crime
3

Trial

2
Although the State states in its Response that i nside Defendant's residence at 1933 Western a recovered bullet

fragment matched the bullet recovered from Hamilton's body the State's medical examiner testified that Mr
Hamilton was shot three times and each bullet had an exit wound so that no bullets or bullet fragments were found in

Mr Hamilton's body Trial Transcript February 14 200 1 Vol 1 24-3 1 Furthermore the State merely asserted at

trial that the bullet fragments found in 1929 were class consistent not a match Trial Transcript February 21

2001 Vol 165 12-66 3

Mr Limanni was shot twice through the chest and eight times in the head Trial Transcript February 16 2001 Vol

11 512-7 Trial Transcript February 16 2001 Vol 11512-25 Had he been killed at 1933 certainly some blood or

other evidence of this brutal attack would have been discovered
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Transcript February 21 2001 Vol 1377-12 The police did not find any blood from the victims

any signs of a struggle or break-in or any bullet riddled clothing Id Instead the police

discovered a single bullet fragment buried in the wall of 1933 Id The bullet fragment had no

blood on it Id In its Response the State asserts that this bullet matched those found in Mr

Limanni's body State's Response to Defendant's Petition Requesting Genetic Marker Analysis

3 6 7 8 9 and 11 However the State's own expert trial witness Dr Torrey Johnson

characterized the bullet as only class consistent to those found in Mr Limanni's body Trial

Transcript February 21 2001 Vol 16512-663 In fact Dr Johnson testified that more than ten

different types of ammunition and various types of firearms could have been associated with that

bullet fragment Id While the State suggests that this bullet is proof that 1933 was the scene of

Mr Limanni's death there is no indication how or when that bullet was shot into the wall Trial

Transcript February 20 2001 Vol 1140 15-17 Further while there is undisputed evidence that

Mr Limanni was shot ten times twice in the chest and eight times in the head there is

absolutely no blood or other evidence of such brutality in 1933 Trial Transcript February 16

2001 Vol 11 512-7 Trial Transcript February 16 2001 Vol 11 512-25 Finally the other

complete bullet cartridges found in 1933 included calibers other than those used in the murders

and a witness testified that she saw at least one bullet in the business well before the murders

occurred Trial Transcript February 20 2001 Vol 11 4015-17 1271998 Police Interview of

Jennifer Harrison pg 17

The police also found a beer bottle in 1933 with Mr Hamilton's fingerprints Trial

Transcript February 20 2001 Vol 11655-9 However numerous beer bottles were also found

and collected from trash cans in several offices within 1933 and in the dumpster behind 1929 and

1933 Id It was impossible to determine when Mr Hamilton left that beer bottle in 1933 but his

presence at that location was no surprise Mr Hamilton worked for Mr Limanni and Mr Seka

Trial Transcript February 16 2001 Vol 1166 19-675 Mr Hamilton's employment relationship

with the business also explains why Mr Seka's phone number was found on a note in Mr

Hamilton's pocket Id

importantly many individuals besides Mr Limanni Ms Jennifer Harrison Mr
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Limanni's girlfriend at the time Mr Hamilton and Mr Seka had access to 1933 Trial

Transcript February 16 2001 Vol 1188 21-23 913-20 9622-24 Specifically Tak Kato Mr
Kato and Kaz Toe Mr Toe had access Id These Japanese investors financed Mr

Limanni's business and lost 100000 after Mr Limanni stole their funds Id Not only were

these individuals financing Mr Limanni's business they leased the business vehicles four vans

and a truck for Mr Limanni Id Indeed Mr Kato was also the guarantor on the note on the

business Trial Transcript February 13 2001 Vol 152 20-22 Additionally Amir Mohamed and

his associates had access to 1933 Detective Thowsen's 12101998 Officer's Report pg 15-16

Amir and his associates invested with Mr Limanni to change Mr Limanni's business into a

cigar shop Id Finally numerous other people patronized the business as Mr Limanni and Mr

Seka hosted frequent parties at that location Trial Transcript February 20 200 1 Vol 11 16-17

Anyone who had access to 1933 also had access to the five vehicles associated with the

business Trial Transcript February 14 2001 Vol 189 While Mr Limanni and Mr Seka drove

the work vehicles interchangeably there was a period of time that Ms Harrison drove the brown

Toyota truck Id The keys for all five of the vehicles were located inside the business and were

accessed from the business Trial Transcript February 21 2001 Vol 1 121-3 During the police

investigation the police were even able to retrieve the business keys from inside the business

Trial Transcript February 21 2001 Vol 11 45 On October 26 1998 before Mr Limanni

disappeared Mr Kato repossessed one of the vans that he provided for the business Trial

Transcript February 13 2001 Vol 11 341-16 9220-25 see 2261999 Declaration of

Warrant Summons Constitution pg 11 He did not have his own set of keys Mr Kato simply

obtained the keys from inside the business Id

Peter Limanni Disappears

As early as September 1998 Mr Limanni began removing large sums of money from his

bank accounts Trial Transcript February 21 2001 Vol 117017-7121 On September 22 1998

Mr Limanni signed a lease for an office space in Lake Tahoe Trial Transcript February 14

2001 Vol 186-87 Detective Thowsen's 12101998 Officer's Report pg 19 Unfortunately Mr

Limanni's check bounced and he returned to Lake Tahoe on October 5 1998 with another
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check Detective Thowsen's 12101998 Officer's Report pg 19 Mr Limanni paid for three

months of the lease and he intended to move into the office spaces on October 15 1998 Id see

Defendant's Trial Exhibit CC Shopping Center Lease Mr Limanni left one of Cinergi's work

vans in Lake Tahoe for the future transition Trial Transcript February 14 2001 Vol 186-87

While originally paying rent for 1933 on time in October 1998 Mr Limanni started to

pay rent late Trial Transcript February 13 2001 Vol 11 3818-22 Around the same time in

October Mr Kato told Limanni that he wanted his investment money returned Trial Transcript

February 16 2001 Vol 11 913-20 Mr Kato had a volatile relationship with Mr Limarim

especially after Mr Kato found out that Mr Limanni was using the business funds for personal

use Trial Transcript February 16 2001 Vol 11 901-6 Unable to receive a return on his large

investment Mr Kato was forced to start bankruptcy proceedings that same month Trial

Transcript February 16 2001 Vol 1197 16-21 On November 2 1998 Mr Limanni closed his

bank accounts Trial Transcript February 21 2001 Vol 11 7017-71 21 Mr Limanni was last

seen between November 4 and 6 Trial Transcript February 13 200 1 Vol 1140 1 11 February

14 2001 Vol 1516-18 With the business defunct and Mr Limanni missing Mr Seka pawned

various items from the business in an attempt to keep the business afloat Trial Transcript

February 23 2001 Vol 1121 1-5

Mr Limanni's sister filed a missing persons report on December 2 1998 Trial

Transcript February 13 2001 Vol 1 2525-26 24 On December 23 Mr Limanni's body was

found off of a service road in the California desert near the Nevada border Trial Transcript

February 14 2001 Vol 114-5

Eric Hamilton's Body is Found

On November 16 1998 a construction worker found Mr Hamilton's body on the side of

the road under several pieces of lumber 4 Trial Transcript February 14 2001 Vol 11 1313-14 9

The police found a note in Mr Hamilton's pocket with Mr Seka's name and phone number The

I From the pieces of lumber collected three boards contained fingerprints from Mr Seka and Mr Limanni Another

two boards contained latent prints that did not match Mr Seka or Mr Limanni These unidentified latent prints were

never compared to the latent prints identified on the Beck beer bottle found near Mr Hamilton's body Trial

Transcript February 21 2001 Vol 11 17 2-17
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police traced the number to 1933 Trial Transcript February 14 2001 Vol 1117-18

The day after Mr Hamilton's body was found November 17 1998 a neighboring

business owner called police about an alleged break-in at 1929 Trial Transcript February 14

2001 Vol 1 39-40 Upon arrival the police noticed broken glass and apparent blood in 1929

Trial Transcript February 20 2001 Vol 157 25-58 23 Several weeks later Officer Nogues filed

a report indicating that he searched the perimeter of the business and then the dumpster behind

the business Trial Transcript February 20 2001 Vol 196 10-15 83 5-8 841-5 In that report

Officer Nogues recalled that the dumpster contained some miscellaneous papers Trial

5
Transcript February 20 2001 Vol 1842-5 However Richard Ferguson Mr Ferguson the

business owner who initially called the police about the disturbance at 1929 recalled that the

dumpster contained more than just miscellaneous papers Trial Transcript February 14 2001

Vol 1 4710-14 February 22 2001 Vol 11 534-15 Mr Ferguson stated that before he called

police the dumpster contained papers and burnt material consistent with the police photographs

that were later taken Id Mr Ferguson also stated that he witnessed another individual not Mr

Seka in the back of the businesses Id Once police arrived Mr Ferguson stated that a plain

clothed police officer stood watch over the dumpster Trial Transcript February 20 2001 Vol 1

106-107 This belies the State's implication in its Response that Mr Seka secretly disposed of

important documents and evidence in the dumpster after police arrived

While the police investigated 1929 Mr Seka arrived in a Toyota pickup truck Trial

Transcript February 20 2001 Vol 161 5-11 The police approached Mr Seka and informed him

of the disturbance in 1929 Id The police asked Mr Seka if they could search 1933 in case

anyone inside needed medical attention 6
Trial Transcript February 20 2001 Vol 16324-64 4

I A crime scene analyst reported that the dumpster contained miscellaneous papers and forms of identification

belonging to Mr Limanni as well as several shirts with burn marks Trial Transcript February 14 2001 Vol 1133

February 21 2001 Vol 135-36 However police testified that there was no apparent smell of anything burning or

smoke at the scene Trial Transcript February 20 2001 Vol 11319-4 3
6 When approached by the police Mr Seka informed them that he believed that Mr Limanni may have been in Lake

Tahoe with Mr Limanni's girlfriend Officer Kroll's 12101998 Officer's Report pg 2 Mr Limanni recently signed

a lease for a new office space in Lake Tahoe and had left one of Cinergi's vans at the location Trial Transcript

February 14 2001 Vol 1 86-87 99 see Defendant's Exhibit CC Shopping Center Lease Also Mr Limanni

frequently left his dog Jake with Mr Seka when he traveled to Lake Tahoe or went out with his girlfriend Trial

Transcript February 14 2001 Vol 199
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Mr Seka immediately consented and signed a consent to search card giving the police

permission to search for items directly or indirectly related to the investigation of MURDER

WDW Trial Transcript February 20 2001 Vol 1645-7 11171998 Consent to Search Card

While searching 1933 the police saw a bullet and some knives Trial Transcript February 20

2001 Vol 1 6422-65 11 The police then searched Mr Seka and handcuffed him as they

continued to search 1933 Trial Transcript February 20 2001 Vol 1 6513-20 Michael Cerda

the property owner of 1933 stayed with Mr Seka while the officers searched the business

11 71998 Police Interview of Michael Cerda pg 10 Numerous officers including Detectives

Hufner and Buczek responded to the scene to investigate 1929 and 1933 See Defendant's Trial

Exhibit C Officer Response Log Detectives Hufner and Buczek were at the scene for 8-9

hours and never left the scene during that time Trial Transcript February 21 2001 Vol 1133 2

9 The police were at the scene constantly continually throughout the day investigating Trial

Transcript February 14 2001 Vol 1135 7-8

Mr Seka was then taken to the Las Vegas Metro Police Department detective bureau

Trial Transcript February 21 2001 Vol 1136 11-15 Mr Seka signed a rights of persons arrested

card at 250 PM 11171998 Rights of Persons Arrested Detective Thomas Thowsen

interviewed Mr Seka from 325-3 48 PM 11171998 Interview of John Joseph Jack Seka

The police then fingerprinted Mr Seka and obtained a buccal swab after he signed a consent to

search at 415 PM I 1 17 199 8 Consent to Search The police took Mr Seka back to 193 3 after

informing him that he was not under arrest Trial Transcript February 21 2001 Vol 1143 Upon

arriving at 1933 the police informed Mr Seka that he could not enter the business because it was

being processed by a crime scene analyst Trial Transcript February 21 200 1 Vol 1144 14-17

Mr Seka told the police that he had a dinner appointment and he needed a vehicle Id at

4418-22 The police informed Mr Seka that he could not take the Toyota truck because the

police impounded it to process it as evidence Id at 4418-22 Mr Seka provided the police with

the key to the Toyota and asked if he could retrieve the keys to one of two remaining business
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vans
7 Id at 44 23-453 The police entered the business and retrieved the keys to the vans Id at

4516-19 The police gave Mr Seka keys to the unmarked white business vehicle without license

plates Id at 463-4 68-69 The police then reconsidered and suggested that Mr Seka drive the

van with the large business decals Id at 467-12 Before giving him the keys the police asked

Mr Seka if they could search the van with the large decals to which Mr Seka readily agreed Id

After discovering what appeared to be blood the police impounded the vehicle Id at 4617

476 After the police searched the unmarked van and found no apparent evidentiary connection

to any of the cases they again gave Mr Seka the keys and told him he was free to leave Id at

47 4-9

The Investigation Merijes

The police did not indicate that Mr Seka was expected to return after his dinner

appointment so he returned to a friend's home where he had been staying after Mr Limanni

disappeared and the business was not operating Id at 4721-23 Trial Transcript February 22

2001 Vol 1 15-17 see Officer's Report Officer Kroll page 2 Dictation 120598 1120 Job

65221 Because he had no money and no employment after Mr Limanni disappeared with all of

the business assets Mr Seka chose to return to his home to the East Coast Indeed Mr Seka

moved to Nevada only after Mr Limanni invited Mr Seka to work for him in Las Vegas Trial

Transcript February 22 2001 Vol 1120-21 321-7 4321-4418 1271998 Police Interview of

Jennifer Harrison pg 39 Before leaving Nevada Mr Seka informed the police that his daughter

and parents lived on the East Coast Id In addition Mr Seka provided the police with several

addresses and phone numbers where he could be reached Id 11171998 Police Interview of

Jack Seka pg 4-5 The police never attempted to contact Mr Seka Trial Transcript February

22 2001 Vol 1120-21 321-7 43 21-44 18

Mr Creamer initially learned of the homicide of Mr Limanni and the ensuing police

investigation from Lee Polsky a mutual friend of Mr Seka and Mr Limanni in December 1998

I Out of the five vehicles Mr Kato leased to Mr Limanni only three remained at this time To Mr Kato's dismay

Mr Limanni took one of these vans to Lake Tahoe where Mr Limanni wanted to open a new business location

Trial Transcript February 16 2001 Vol 11 102 19-24 Mr Kato repossessed another van when he realized that Mr
Limanni swindled his funds Trial Transcript February 13 200 1 Vol 1134 1-16 9220-25
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Trial Transcript February 22 2001 Vol 1148 17-5012 Officer Dusak's 491999 Investigation

Interview Record of Thomas Creamer pg 2 Mr Creamer was involuntarily committed to a

mental institution as a result of his erratic and violent behavior See Petition Exhibit 2 Upon his

release Mr Creamer contacted the State about Mr Seka Trial Transcript February 20 2001

Vol 1 5-6 15 18-19 23-24 see Petition's Exhibit 2 A state arrest warrant was issued by the

State on February 26 1999 Trial Transcript February 22 2001 Vol 120 On March 15 1999

the United States Marshals and other federal agencies were ordered by the District Court of

Nevada to arrest Mr Seka 315 1999 District of Nevada Warrant for Arrest Mr Seka was

arrested at his home in Pennsylvania based on the circumstantial evidence and Mr Creamer's

false statement Trial Transcript February 20 2001 Vol 15-6 15 18-19 23-24 see Petition's

Exhibit 2

Ill

ARGUMENT

As specifically outlined below Mr Seka's Petition meets the requirements outlined in

section 3b of NRS 1760918 That section requires the petitioner present tlhe rationale for

why a reasonable possibility exists that the petitioner would not have been prosecuted or

convicted if exculpatory results had been obtained through a genetic marker analysis of the

8evidence requested in the petition Nev Rev Stat Ann 1760918 3b If the type of

genetic marker testing Mr Seka is requesting had been available prior to Mr Seka's conviction

it could have excluded Mr Seka as a suspect and the presence of that exculpatory evidence

would have created a reasonable possibility that he would not have been prosecuted or convicted

The State's contention that circumstantial evidence presented nearly twenty years ago trumps

possibly definitive genetic marker testing is simply misplaced 9

I Throughout its Response the State suggests that this reasonable possibility standard is more onerous than

provided in the Statute Specifically the State repeatedly suggests that in order to be granted DNA testing Mr Seka

must show that the result of the proceedings would have been different Further the State seems to indicate that

Mr Seka must show that the DNA evidence would conclusively establish his innocence Neither of the State's

assertions are correct Mr Seka need only show that there is a reasonable possibility that he would not have been

prosecuted or convicted had the DNA results been exculpatory

The State also seems to indicate that should the evidence be tested and definitively identify another possible
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Specifically as stated in the Petition discussed above and emphasized by the State in its

Response Mr Seka was convicted based entirely on circumstantial evidence most notably Mr

Seka's alleged confession to Mr Creamer Mr Seka's relationship to the victims and access to

1933 the victims blood found in two of the business vehicles and Mr Seka's purported flight

from the jurisdiction However this circumstantial evidence is not as strong as the State

suggests More importantly the State fails to acknowledge the ample circumstantial evidence

that pointed away from Mr Seka as a potential suspect and that the requested DNA testing can

lead to the identification of the actual perpetrator

First Mr Creamer fabricated Mr Seka's alleged confession and as such it is

disingenuous of the State to rely on it as a basis for urging this Court to deny the requested DNA

testing See Petition Exhibit 2 Heavily drugged violent and unpredictable Mr Creamer was

abusing his girlfriend Margaret Ann McConnell Ms McConnell when the confession

allegedly occurred Id Ms McConnell called Mr Seka for assistance after a particularly violent

episode and the pair had Mr Creamer involuntarily committed to a mental institution Id

Knowing about Mr Limanni's homicide and the police investigation upon his release Mr

Creamer told the police that Mr Seka confessed to the murders Id Trial Transcript February

22 2001 Vol 11 4817-50 12 Officer Dusak's 491999 Investigation Interview Record of

Thomas Creamer pg 2 However the presence of Ms McConnell and her sister made such an

interaction impossible without the other two also witnessing the confession Id Even assuming

arguendo that the confession occurred false confessions are involved in I out of 4 DNA

exonerations See https www innocenceproject orgcauses false-confessions-admissions

visited on August 30 2017 A confession simply cannot form the basis for denying probative

DNA testing

Second evidence collected at 1933-including the blood found in the business

vehicles-does not connect Mr Seka to the crimes The State's assertion to the contrary is not

sufficient to deny DNA testing that could identify the actual perpetrator As indicated in the

continued
suspect that that result would not be sufficient to meet the statutory standard This argument simply does not stand

under a plain meaning interpretation of the statutory language
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record Mr Seka worked and lived in 1933 As such his fingerprints and DNA are present on

anything connected to the business i e the work vehicles the lumber used to cover Mr

Hamilton and inside the business Any connection to this evidence simply indicates that Mr

Seka had interaction with that piece of evidence at some point not necessarily in connection to

the crimes Furthermore as discussed above numerous individuals including plausible

alternative suspects had access to 1933 and the business vehicles The keys to the vehicles were

located in the business and any individual who had access to the business had access to the

vehicles Finally there is absolutely no indication that a crime occurred at 1933 Mr Hamilton

was likely killed at 1929 and Mr Limanni was killed at an unknown location The only piece of

evidence gathered at 1933 was a single bullet fragment Mr Limanni was shot ten times twice in

the chest and eight times in the head At least two of those bullets passed through Mr Limanni's

body In such a heinous and brutal murder a single bullet fragment particularly one without

blood on it simply cannot serve as grounds to designate a crime scene

Third the State's implication that Mr Seka's decision to move back to Philadelphia after

the murder investigations began is a red herring at best It is undisputed that Mr Seka no longer

had a place to live a source of income or any other connections in Las Vegas It is also

undisputed that Mr Seka cooperated with the police investigation and provided contact

information in the event that police needed to speak with him He allowed searches of both his

home and business 193 3 He consented to searches of the business vehicles He consented to a

search of his own persons He gave consent for the police to take DNA samples from him He

also provided a voluntary police statement and submitted himself to police questioning Mr Seka

did not obstruct the murder investigations or try to hide evidence Perhaps Mr Seka's

cooperation should be viewed as circumstantial evidence in his favor rather than as the State

implies evidence indicating his guilt However whichever way it is viewed it is irrelevant to

whether post-conviction DNA testing should be completed

Fourth although the State outlines the circumstantial evidence used to convict Mr Seka

the State also fails to acknowledge the ample circumstantial evidence presented at trial indicating

that Mr Seka was not the perpetrator See above and Petition pp3-7 Nonetheless the
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circumstantial evidence both implicating and exculpating Mr Seka can be definitively clarified

with post-conviction genetic marker testing Simply put this testing can provide conclusive

evidence of whether or not Mr Seka was the perpetrator of these crimes

Finally genetic marker testing of the multiple jacketed bullets and a black baseball cap

found on the floor of the reception room of the 1929 crime scene several Marlboro brand

cigarette butts two empty Beck's brand beer bottles and one Skoal brand cut spearmint

chewing tobacco container found near Mr Hamilton's body seven pieces of lumber found on or

near Mr Hamilton's body two of the seven pieces contained unidentified fingerprints bloody

hairs collected from under Mr Hamilton's fingernails Mr Hamilton's fingernail clippings with

possible touch DNA hair and debris found on Mr Hamilton's clothes and a white cotton

material found on Mr Limanni's body can identify the perpetrator of these violent acts These

pieces of physical evidence were so intimately connected to the commission of the crime that

the actual perpetrator likely left their DNA on them As such Mr Seka's request for genetic

maker testing of these items meets the statutory requirement that a reasonable possibility exists

that the petitioner would not have been prosecuted or convicted if exculpatory results had been

obtained through a genetic marker analysis of the evidence Nev Rev Stat Ann 176 0918

The multiple jacked bullets O and the black baseball cap found in 1929 are closely related

to the murder of Mr Hamilton These items were collected near Mr Hamilton's blood in 1929

Mr Hamilton was murdered in an empty business Apparently devoid of any items aside from

those associated in the crime these bullets would have been handled by the perpetrator of the

crime The hat may have been left by the perpetrator removed from Mr Hamilton by the

perpetrator as Mr Hamilton's jacket was removed or moved by the actual perpetrator

The cigarette butts two empty beer bottles and chewing tobacco container were all

collected in close proximity to Mr Hamilton's body in a remote desert location This was not a

public thoroughfare as the State suggests It was not near any businesses or homes Although

there was a freeway within sight of the place where Mr Hamilton's body was discarded the

0 There appears to be some discrepancy in the record if the bullets collected were spent shell casings or complete

jacked bullets
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actual location of his body was on the side of a road that was not well-travelled Importantly the

police deemed the items near Mr Hamilton's body important enough to collect and indeed

attempted to get physical evidence from both the cigarette butts and the beer bottles

Unfortunately at the time the DNA testing results of the cigarette butts were inconclusive Trial

Transcript February 16 2001 Vol 157 20-587 A latent finger print was identified on one of

the beer bottles but was not matched to anyone and was not tested for DNA Trial Transcript

February 21 2001 Vol 1 72 23-73 3 While the State asserts in its Response that at best if

someone else's DNA were found on the cigarette butts that would mean only that someone else

smoked and then discarded the butts at the side of the road the likelihood that a person other

than the perpetrator discarded identical cigarette butts in such close proximity to Mr Hamilton's

body is unlikely Further the State cannot claim that the test results of these items would be less

probative now than they would have been at the time of trial In short the State's objections to

testing now is belied by their attempts to test at the time of the crime

Despite the State's elaborate explanation concerning the seven pieces of lumber used to

cover Mr Hamilton's body it is not disputed that the perpetrator touched them While three of

the seven boards contained fingerprints from Mr Seka and Mr Limanni two pieces contained

unidentified latent finger prints Trial Transcript February 21 2001 Vol 11 172-17 These prints

were never compared to the prints lifted from the beer bottles found near Mr Hamilton's body

nor were they tested for DNA Id If touch DNA is extracted from these unidentified fingerprints

taken in accumulation with the other evidence it can implicate the actual perpetrator of the

crime This is also true for the bloody hair collected from under Mr Hamilton's fingernails Mr

Hamilton's fingernail clippings hair and debris found on Mr Hamilton's clothes and a white

cotton material found on Mr Limanni's body While the State did test the blood on the hair

found under Mr Hamilton's fingernails and the clippings themselves they only tested those

items for Mr Seka's and Mr Hamilton's DNA They did not find Mr Seka's DNA and the

blood on the hair and nails belonged to Mr Hamilton However they did not test the hair itself

or clippings for any other DNA DNA belonging for example to one of the alternative

suspects Testing that material now to identify who Mr Hamilton struggled with prior to his
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death will unquestionably prove exculpatory to Mr Seka The white cotton material found on

Mr Limanni's body is equally probative equally relevant and creates an equal possibility of

exculpatory results for Mr Seka

New significant developments in DNA allows for more advanced testing which was not

available in 1998 At the time of trial the forensic testing was limited to old PCR typing which

could only test to eliminate not a test of identification Trial Transcript February 16 2001

Vol 1 629-63 20 February 16 2001 Vol 11 17 16-19 1810-12 Now DNA testing can be

done on all of these pieces of evidence and can not only exclude Mr Seka but can include one of

the alternative perpetrators In short genetic marker testing of this evidence can identify the

perpetrator of this violent act Had this testing been available at the time of the police

investigation or the trial it is more than reasonably possible that Mr Seka would not have been

prosecuted See NRS 1760918 Rather police and prosecutors would have focused on the

person who deposited the relevant DNA and left Mr Seka an innocent man to go on with his

life

Similarly if the jury was presented with DNA evidence showing that not only was Mr

Seka's DNA not present on the most probative physical evidence collected from the crime scene

but that someone else's DNA someone who had ill feelings towards Mr Limanni andor Mr

Hamilton there is more than a reasonable possibility the jury would not have convicted Mr

Seka This is true even if the evidence collected as the State asserts was found in a public site to

which others had access This is especially true if the DNA profiles provided belong to Mr Tak

Kato Mr Toe or Mr Mohammed or anyone else who Mr Limanni swindled These alternate

suspects actually had the motive means and opportunity to commit the crime for which Mr

Seka was convicted Further the circumstantial evidence could easily implicate them

particularly if DNA ties them to the murders the murder scene or the dumping sites Thus if

modern DNA testing had been available at the time of Mr Seka's trial and the results of that

testing exculpated Mr Seka and inculpated someone else there is little doubt that a reasonable

possibility exists that Mr Seka would not have been convicted of murder
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IV

CONCLUSION

Mr Seka has met each of the statutory provisions established in NRS 1760918 and

thus respectfully requests that this Court grant his Post-Conviction Petition for Genetic Marker

Analysis In its response to Mr Seka's Petition the State argues that Mr Seka has only failed to

meet one of the statutory requirements Specifically the State by implication does not contest

that Mr Seka has shown flnformation identifying specific evidence either known or believed to

be in the possession or custody of the State that can be subject to genetic marker analysis

NRS 1760918 3a Similarly the State does contest that Mr Seka has properly identified

the type of genetic marker analysis he is requesting nor does the State argue that Mr Seka

has failed to outline the results of all prior genetic marker analysis performed on evidence in the

trial which resulted in the petitioner's conviction Id at 3c-d Finally and perhaps most

importantly the State does not dispute Mr Seka's assertion that the type of genetic marker

analysis the petitioner is requesting was not available at the time of trial Id at 3e
Rather the State claims that Mr Seka has not shown that why a reasonable possibility exists

that he would not have been prosecuted or convicted if exculpatory results had been obtained

through a genetic marker analysis of the evidence In making this argument the State

exclusively relies on the circumstantial evidence that the jury heard at trial and used to convict

Mr Seka The State does not acknowledge that evidence found at the crime scene on the

victims bodies and at the dump sites can be tested using procedures that were not available at

trial and thus could overcome the circumstantial evidence identify the actual perpetrator and set
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an innocent man free As discussed above the State's reliance on the circumstantial evidence and

its narrow interpretation of the statute's purpose cannot form the basis for a denial of Mr Seka's

petition

4r-4A
DATED this day of September 2017

GENTIL_E TALLI
MILW9 ARMENI SAVARESE

PAOLA M ARMENI
Nevada Bar No 8357

410 South Rampart Blvd Suite 420

Las Vegas Nevada 89145

Tel 702 880-0000
Fax 702 778-9709

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER
Nevada Bar No 13767

358 South 700 East B235

Salt Lake City Utah 84102

Tel 801 355-1888

Attorneysfor Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence
Center
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CERTIFICATE OF SERVICE

The undersigned an employee of Gentile Cristalli Miller Armeni Savarese hereby

certifies that on the G day of September 2017 1 served a copy of DEFENDANT'S RIEPLY

TO STATE'S OPPOSITION OF DEFENDANT'S PETITION FOR POST-CONVICTION

GENETIC MARKER ANALYSIS TESTING NRS 176 0918 and by placing said copy in

an envelope postage fully prepaid in the US Mail at Las Vegas Nevada said envelope

addressed to

Steven B Wolfson Adam Paul Laxalt

Clark County District Attorney Nevada Attorney General

Steven S Owens Chief Deputy District Attorney 100 N Carson Street

Clark County District Attorney Criminal Division Carson City Nevada 89701-4717

Regional Justice Center

200 Lewis Avenue

Las Ve2as Nevada 89101
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MILLER ARMENI SAVARESE
PAOLA M ARMENI
Nevada Bar No 8357

E-mail pai-menijzcmaslaw com
410 South Rampart Blvd Suite 420

Las Vegas Nevada 89145

Tel 702 880-0000

Fax 702 778-9709

ROCKY MOUNTAIN INNOCENCE CENTER
Jennifer Springer Esq
Nevada Bar No 13767

E-mail isl2ringer0rminnocence org

358 South 700 East B235

Salt take City Utah 84102

Tel 801 355-1888

Attorneysfor Petitioner John Joseph Seka

In Conjunction with Rocky Mountain Innocence Center

JOHN JOSEPH SEKA

Petitioner

28

3endle Cristalll

Miller Armenl Savarese

Attomeys At Law
10 S Rarnpon Blvd 420
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VS

STATE OF NEVADA

Respondent

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY NEVADA

CASE NO 99CI 59915

DEPT XXV

ORDER GRANTING PETITIONER JOHN JOSEPH SEKA9S POST-CONVJCTION
PETITION REQUESTING A GENETIC MARKER ANALYSIS OF EVIDENCE

WITHIN POSSESSION OR CUSTODY OF THE STATE OF NEVADA 04RS 176 0918

Petitioner John Joseph Seka's Mr Seka Post Conviction Petition Requesting A

Genetic Marker Analysis of Evidence Within Possession Or Custody of the State of Nevada

NRS 1760918 having come on regularly for argument on the 13
1h

day of September 2017 in

Department XXV the Honorable Judge Kathleen Delaney presiding Mr Seka being represented

by Paola M Armeni Esq of the law firm of Gentile Cristalli Miller Anneni Savarese the
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Respondent State of Nevada being represented by J Timothy Fattig Chief Deputy District

Attorney of the Clark County District Attorney's Office and the issues being fully argued by

counsel and the Court being fully advised in the premises and good cause appearing therefor

IT IS HEREBY ORDERED ADJUDICATED AND DECREED that Mr Seka has met

all the requirements outlined in NRS 1760918 3 to file his Post-Conviction Petition Requesting

a Genetic Marker Analysis of Evidence within the Possession or Custody of the State of Nevada

NRS 1760918 and thus the Post-Conviction Petition is GRANTED pending a future hearing in

this case

IT IS FURTHER ORDERED ADJUDICATED AND DECREED that pursuant to NRS

176 0919 4c1 that any agency andor person in the State of Nevada who possesses or has

custody of any evidence that may be subjected to genetic marker testing related to the above

entitled matter including but not limited to the Clark County District Attorney's Office Clark

County Clerk's Office Evidence Vault located at the Las Vegas Regional Justice Center and Las

Vegas Metropolitan Police Department LVNWD Event Number 981116-0443 shall preserve

all evidence within the possession or custody of the person or agency that may be subjected to

genetic marker analysis pursuant to NRS 1760918

IT IS FURTHER ORDERED ADJUDICATED AND DECREED that pursuant to NRS

1760918 4c2 any agency and or person in the State of Nevada who possesses or has

custody of any evidence that may be subjected to genetic marker testing related to the above

entitled matter shall within ninety 90 days of this Order prepare an inventory of all evidence

relevant to the claims in the petition within the possession or custody of the person or agency

that may be subjected to genetic marker analysis pursuant to NRS 176 0918 as well as a

statement on the inventory as to whether or not the evidence is currently in a scaled condition or

not

IT IS FURTHER ORDERED ADJUDICATED AND DECREED that pursuant to NRS

1760918 4c3 any agency andor person in the State of Nevada who possesses or has

custody of any evidence that may be subjected to genetic marker testing related to the above

entitled matter shall within ninety 90 days of this Order submit a copy of the inventory to the
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Petitioner John Seka by and through his counsel Paola M Armeni Esq of the law firm of

Gentile Cristalli Miller Armeni Savarese J Timothy Fattig Chief Deputy District Attorney at

the Clark County District Attorney's Office and the Honorable Kathleen Delaney District Court

Judge Department 24 in the Eighth Judicial District Court

DATED this 13th day of September 2017

Prepared and submitted by

PAOL ffM ARMENI
Nevada Bar No 8 3 57

410 South Rampart Boulevard Suite 420

Las Vegas Nevada 89145

Tel 702 880-0000

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER
Nevada Bar No 13 767

358 South 700 East B235
Salt Lake City Utah 84102

Tel 801 355-1888

V

Attorneysfor Petitioner John Joseph Seka

In Conjunction with Rocky Mountain Innocence Center

Approved as to form and content

Nevada Bar No 1565
J TIMOTHY FATTIG
Nevada Bar No 6639
200 Lewis Avenue
Las Vegas Nevada 89101
A ttorneysfor Plaintiff State of Nevada

C42WE-N L-17SO
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IT IS FURTHER ORDERED ADJUDICATED AND DECREED that this Order

constitutes the final order of the Court and no further order is necessary

DATED this day of February 201

Prepared and submitted by

GENTLLE-C-RISTALLI
MIL6R ARM YNl SAVARESE

I t

PAOLA M ARMENI
Nevada Bar No 8357

410 South Rampart Boulevard Suite 420

Las Vegas Nevada 89145

Tel 702 880-0000

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER
Nevada Bar No 13 767

358 South 700 East B235

Salt Lake City Utah 84102

Tel 801 355-1888

HLEEN DELANEY
DISTVICT JUDGE
CASE NO 99CI59915

A ttorneysfor Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence Center

Approved as to form and content

STEVEN WRT FS
Nevada Bar No 15 6 5

J TIMOTHY FATTIG
Nevada Bar No 6639

200 Lewis Avenue

Las Vegas Nevada 89 101

Attorneysfor Plainliff State of Nevada
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