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Case 3o 59§ ¢
_Dept. No. _ X\V FILED

2004 FEB 13 P 2 02

e i)

IN TEE €\ <W Yh JUDICIAL DISTRICT COURT OF THE SPREEOF . NEVADA

IN AND FOR THE COUNTY OF C\o.¢ K

= ohey :S'-'-'# L f’\h Sa¥a ’
Petitioner,
v. PETITION FOR WRIT
_ OF BABEAS CORPUS
EX MEDanlel wiacden , (POST-CONVICTION)
;E\\.',_ Shete Pcisos, @F alMa,
' Re spondent.

INFTRUCTIONS :

. (1) This gmtition must be legibly handwritten or type~
Wrltten, signed by the petitioner and verified.

(2) Additismal pages are not permitted except where noted
ar- with respectt #o the facts which you rely upon to support
Zour grounds fmr relief. No citation of authorities need be
finnished. If Mwriefs or arguments are submitied, they should
4B: submitted in the form of a separate memorandum.

(3) If you wemt an attormey appeinted, you must complete
thre Affidavit in Support of Request to Proceed in Forma
Peumris. You mmst have an authorized officer at the prison
“omplete the certificate ag to the amount of money and

Securities on deposit to your credit in any account in the
institution. '

(4) You must name as respondent the person by whom you are
configed or restrained. TIFf you are in a gpecific institutien
of the department of sorrections, name the warden or head of the
institution. If you are not in a specific institution of the

department but within its custody, name the director of the
departmeat of corrections.

(5) You must include all grounds or claims for relief

Which you may have regarding your conviction or sentence.
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Falilure to raise all grounds in this petition may preclude you
from filing future petitions challenging your conviction and
sentence.,

(6) You must allege specific facts supporting the claims i
in the petition you file seeking relief from any conviction or
sentence. Failure to allege specific facts rather than just !
conclusions may cause your petition to be dismissed. If your :
petition contains a claim of ineffective assistance of counsel, !
that claim will operate to waive the attorney-client privilege

for the proceeding in which you claim your counsel was
ineffective.

(7) If your petition challenges the validity of your f
conviction or sentence, the original and one copy must be filed |
with the clerk of the district court for the county in which i
the conviction occurred. Petitions raising any other claims ’
must be filed with the clerk of the district court for the J
cowanty fn which you are incarcerated. One copy must be mailed '
to tire respondent, one copy to the attorney general's office, |
and .anf copy to the district attorney of the county in which |
yoau were convicted or to the original prosecutor if you are !

J
J

o [ . A
8] — <O L=l o0 ~l L= L = Rt M=

cheilllenging your origima] comviction or sentence. Copies must
| cenffrm in all partiewlars to the original submitted for

£4Tdmy.

PN

PETITION
15 l. Name of izs‘titution and county in which you are
16 =~ pxomently impriscomwed. ar where and how you are presently
17} rexstirained of your Libkerty:

18 E‘_\,\_ S¥ete J)T'\!sm;uﬁ-'-\-e fne Cc—.’).—-.'\_l.nr MNevowda,

19 % %Z Name and location of court which entered the judgment

20 | of conmirtion under attack: Elch ¥ Sudlce\ Whisdeiet
S

21 (. ﬁL-c..'S. \J-.t%cus e b [“.‘:@Liﬂl‘ s 7»\\1\}

221 3. Date of judgment of conviction: Mo A 700\
23 4. Case number: CA\SAANL
! Moo Lkt wetout parse | Too Lfe
24 5. fa) Length of sentence: '™~ pecole 1o Yo 40 1Sl ma~tim
{ GaXen eSS W Lom SR hon e,
25 l\ (h} If sentence is death, state any date upon which
l
26 l execution is scheduled: ~ A
\

27 6. Are you presently serving a sentence for a convietion

Z8 other than the conviction under attack in this motion:

-2-
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l Yes No X . If "yes," list crime, case number and
; sentence being served at this time: Mj(—\
'f LA
1 N A
7. Nature of offense involved in conviction being
| challenged: eme ek AQ-‘-}:QQ mordar  oscbe D92 orme Swgend
Aerg.'rﬂe morder aMa s5a e Coldnco, @

, 8. What was your plea? (check one)

(a) Not guilty A |

(b) Guilty

{c} Nolo contendere

9.

If you entered a guilty plea to one count of an

indctment or infmrmation, and a not guilty plea to another

| cumnt of an indictment or information, or if a guilty plea was
? niegotiated, give details: Mjf\

| A LA

| NMA

!‘ 10,

AL,

L.

13,

If you were found guilty after a plea of not guilty,

wiig the finding msde hy: (check one)

(a) Jury Y
{(b) Judge without a jury:

Did you testify at the trial? Yes No K

Did you appeal from the judgment of conviction?

Yes X No

If you did appeal, answer the following:

() Name of court: O N en, DO A8 ou—-¥
{b) Case number or citation: AQOSSQ\ e ZTFA0N
_3—
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N i (¢} Result: Loy Ao~ ALL £ el

5 (4) Date of Result: Apc'\ % 2003 Grder of A e mcae
3 ’ (Attach copy of order or decision, i1f available).

4 ’ 14. If you did not appeal, explain briefly why you did

5 not: (\_}_LA

6 MA —

7 ' 15. Other than a direct appeal from the judgment of

R conviction and sentence, have you previously filed any

9 petitions, applications or motions with respect to this

10 Judgment in any court, state or federal? Yes_ A No

11 l l6. If your answer to No. 15 was "yes," give the

12 "l fmllowing information:

13 (a) (1) Name of Court: Nexio-éc-... _%gri:ﬁ-:.-ﬁe_ ('&0,%
14

(2} Mature of proceeding: A@@gﬂ,\ Q-F RroRRL O3 r}'e.iﬁ
15 3‘35\*'\\‘-;\3.- Lor oo a( ho.\ras"g:,& (D—'Gm‘_\ -

16 -

17 {3) Grounds raised: """r'\gt\ Cozmts \awe & \:'C

[ ;%‘Sﬁndlm*‘i L) oNe .o LME\J_&L Cela™ ~q

il T
- )

19 ) _;“l‘ dAT L&mcn—nﬂ:

20 (4) Did you receive an evidentiary hearing on

21 yowr petition, application or motion? Yes No_ A

a2 (5) Result: Ag@gg,;\ e S AL Seva $Sed

7 (6) Date of Result: Novgn~ber 20 200\

4 {7) If known, citations of any written opinion or

25 date of orders entered pursuant to each result: Medea, Aea.

2% Seefemg  Losr oCders L S N

- -4~
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(b} As to any second petition, application or motion,

give the same information:

(1) Name of Court:

NMia

(2) Nature of proceeding:

N A

{3) Grounds raised:

NiA

(4) Did you receive an evidentiary hearing on

your petition, application or motion? Yes

(5) Result: a LA

No A

(6) Date of Result: N A

(7) If known, citations or any written opinion or

derts of orders entered pursuant to each result: N A

— MY A

(c} As to amy third or subsequent

additional

apzriications or mations, give the same information as above,

l:izt them on a srgarate sheet and attach.

(d) Dit ymm appeal to the highest

state or federal

coxrt having jurisd.ictiom, the result or action taken on any

pestition, applicattison or motion?

(1} First petition, application or motion?

Yasg No A

Citation or date of decision:

NA

(2) Second petition, application or motion?

Yes No A

Citation or date of decision:

N1A

(3) Third or subsequent petitions, applications

or motions? Yes No

Citation or date of decision:

M\_Pj -

-5
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@, If you did not appeal from the adverse action on

any petition, application or motion, explain briefly why you

did not. (You must relate specific facts in response to this

guestion. Your response may be included on paper which is

8 1/2 x 11 inches attached to the petition. Your response may

not exceed five handwritten or typewritten pages in length.)

st _Tog;\'\)\"\c_._. c.\ibmlj»‘&sl S Mok h“rec'+4p'?§ia'l

toudad  pracecd
17,

Has any ground being raised in this petition been
previomisly presented to this or any other court by way of

petition for habeas corpus, motion or application or any other

, , Nz
. Iposr-conviction proceeding? If so, identify: identify:

a. Whicfi of the grounds is the same: sl a

AN

b. The prrocesdings in which these grounds were raised:

- ol e

C.

Briefly explain why you are again raising these

gronds.  (You mnst relate specific facts in response to this

@nmstion.  Your response may be included on paper which is
8 'L/2x 11 inches attached to the petition. Your response may

not: «@xweed five handwritten or typewritten pages in length.)

A\ _msaonds are fresls ond mecy TS 18 He Risd toow edive

I%. If any of the grounds listed in Nos. 23(a), (b), (¢)
and (&}, or listed on any additional pages you have attached,
were not previously presented in any other court, state or

federal, list briefly what grounds were not so presented, and

give your reasons for not presenting them. {You must relate

-6
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specific facts in response to this guestion. Your response may

be included on paper which is 8 1/2 by 11 inches attached to

the petition. Your response may not exceed five handwritten or

typewritten pages in length.) T4V Ouedd Clanimy Aot

?ft\l§ou€;\~1 prasuhed Jdue 4o Ve ect ve osuivtance o o

mefoe oA Ao ri_,.-_.c;__':-i'r\a.\ o O~ Threck M\

19. Are you filing this petition more than 1 year
following the filing of the judgment of conviction or the
filing of a decision on direct appeal? If so, state briefly
the reasons for the delay. (You must relate specific facts in
respmse to this guestion. Your response may be included on
‘paper which is 8 1/2 x 11 inches attached to the petition.

Mourr response may mot exceed five handwritten or typewritten

EEges in length.)

\zﬂ"“ MrYor e wed Mﬂ.\w‘L M oo, Twig %?,ZF\*"\-::.—-. e ""I\fr\\(:\“

20. Do you hawe any petition or appeal now pending in any

-amrt, either state or federal, as to the judgment under

dttack? Yes Mo A

-

If yes, state what court and the case number:

- N e
21.

Give the aane of sach attorney who represented you in

tive ‘moceeding resulting in your conviction and on direct

appeals: Teh o\ odbornewnsy KoK \é:.nne«.-lul ong  Petec

1
|
]
!

ChresHonse . Tiredt Apgpegl odtora . feter Crrishanson
Al t

2. Do you have any future sentences to serve after you

complete the sentence imposed by the judgment under attack?

Yes No “A . If yes, specify where and
when it is to be served, if you know: MA -
MYA
-7~
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23. State concisely every ground on which you claim that
you are being held unlawfully. Summurize briefly the facts
supporting each ground. If necessary you may attach pages

stating additional grounds and facts supporting same.

(a) Ground one: De.ia\ Q‘ Siate o d Fourtee ot
A"‘*Ehé-m%*a 10 efechun ssishonel of Covmse\ pefore
*V‘&—i_&ue Qrumss Ord  a Aol Al alt.

Supporting FACTS (Tell your story briefly without citing cases

or law): Seopoc "\ng_ ‘&-—f.“"ﬁ ool %é\
AN i} . L=
(b) Ground tWo: ' { <. ek ee
Mhémﬂf\ S W = I coIE o Coxnie\ od +r"fn-\ c:s.*-“\.

3‘_':1' e hih b.....,..._é -‘--_a AAC-.:--E_.-*'A_\ ‘Ci'.'s.\rr-f.'s_s :

Sapmorting FACTS (Yell your story briefly without citing cases |

on law): _ So ppcr et focts po-se HE
L) = oM

(¢} Ground three:%yg.. ol of S pnd Fourtees, Mo
Aomerndme-¥s m  afechue o<wiston~ce of couv~szl o~

g ek Beeoal oo Jdue  erocess, -
|

Shpporting FACTS (Tell your story briefly without citing cases

T law): SO oY e A jcu.c s Poi e %_T—
Ay = . —

(d) Ground four:tmial of C&-_-LE <t g |
Vourtegntbn Dememdme~ty 4o @ Vel proreciio. due  process o—d o

-(:c-. o7 ‘\'\'\ ﬂ..\ ":x_l 'hfh\s "CC» \\)fﬂ "'\"5 A &‘JDW grc""é“" mu.‘\'-'-‘.rtﬂ-l l’
D WAL Theervrii Qo B '

Supporting FACTS (Tell your story briefly without citing cases '

or law): iq_{jpo(':\"’\nﬁ_ Qo_(_,-\'-s. Pase Le
LN p— X P

WEEREFORE, Petitioner prays that the court grant

petitioner relief to which he may be entitled in this

proceeding. "

-
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RenMiomar Wes dem~led g ‘:"\S\r&s vnder e S
rmdd tovryxeeatn A rmendmme~ts Yo M O S ConsRFotion
> crfechue st i sto~ce  of oo ~sel Cdve oSS oand
el e\ \,_“_\ s G__-\c*oc'rwe\_\‘:. La Nores ‘\'Dlxn\.le‘f;"\'\:l_)c:..'\
meras e\ LI FRessey  cead fecds QT or Ao Folel ond

e Nore Ao e \st Exg:x:_r-\r‘s Lor Ao defenso Qrier +o ¢l

WUWEREAS | Pehitionar Wereley swWeels ond  alleses e
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remdo ey e .«ueg\i%c}w—: rmatesial W hNesses cend
Coeks RTher o Fovad and fallore Ao enallst exparts
fer -\ .-éef{eaw ?r'\ar 4o At | These faVNores
;‘c'_'s'-‘dc:.\\m\ e vl Yig AT o Caoney Novnwa So e
Aeerecher Fokeld) |

A\ T Sa¥a. Soffeced 'Q":vz:‘:saélc_ch\ mefechoe assistaence
26 Covmsa) Wb Atle) end Mnerehuore doriay dvicl
O M et AYed LA s ‘-\'\\et‘\:)c*\ Gmd @ITO~E O
_c.«mﬁ.\c_*'\c.ﬂ‘:ﬁ e XNy CasD C Eocn NPT Sy R
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IO Lo eNleh cre cadw praated and holld ke
Lo~sidered, es L~degradent cnd Sepercke cets  eve Aty
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IN THE SUPREME CQURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA, No. 37907
Appellant,

V8. RS IRY.
THE STATE OF NEVADA, SEE T 200

GLE TR B S “r‘.i‘r'"é'a r
i AL el Ly
Respondent.

JOHN JOSEPH SEKA, No. 37937
Appellant,

va.

THE STATE OF NEVADA,

Reapom ftang,

RDER TO SHOW CATJS

Dacket No. 37907 is an appeal from a judgment of conviction.
Docket o, 37937 is a proper person appeal from a decizion of the district
court clerying appellant’s proper peraon petition for a writ of habeas
corpus. ‘(ur review of the appeal in Docket No. 37937 reveals a potential
jurisdictinal defect.

n April 24, 2001, prior to sentencing and entry of the written
judgment of mnviction, appellant filed a proper person petition for a writ
of habeaw corpms mn the district court, Two days later, on April 26, 2001,
the distriet court camlucted a sentsncing hearing in the underlying case.
The minutes of the district court proceedings of April 26, 2001, contain an
additional entry dated May 1, 2001, relating to the proper person habeas
petition filed on April 24, 2601, That entry states that the petition was
not properly brought before the district court for two reasons: (1) the issue
had been entertained and denied on two previous oecasions, and (2)
appellant could not file proper person documents while he was being
| vepresented by counsel. A written judgment of conviction was filed in the
diatrict court on May 9, 2001, and a timely appeal from the written

Jjudgment of conviction was filed and docketed in this court in Docket No.
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37907. Appellant's counsel in the direct appeal in Docket No. 37807 is
attorney Peter Christiansen.

On May 24, 2001, appellant filed a proper person notice of
appeal from district court's decision of May 1, 2001, denying his proper
person habeas corpus petition. The proper person appeal from that
decision is docketed in this court ags Docket No. 37937,

The right to appeal is statutory; where no statute or court rule
provides for an appeal, no right to appeal exiats.! Appellant's proper
person petition for a writ of habeas corpus was filed prior to sentencing

and denied prior to the entyy of the final judgment. Therefore, it appears

I that appellant is attempting to perfect a proper person appeal from an

interlocutory decision of the district court. No statute or court rule

1 prevides for such an appeal? Thus, from our review of the documents

before this court, it appears that this court lacks jurisdiction to consider
the appeal in Dockst No. 37937.

Notably, however, NRS 177.045 permits this court to review in
the context of amappeal from a final judgment of conviction any decision of
the district court made in an intermediate order or proceeding forming
part of the record. It appears that these appeals potentially involve
related assignments of error pertaining to several habeas corpus petitions
that were filed. mad resolved by intermediate orders of the district court

prior to the entry of the final judgment of conviction. Thus, pursuant to

NRS 177.045, it appears that any assignments of error relating to the
" district court's demial of appeflant's proper person habeas petition may be
i groperly raised and considered in the context of the direct appeal from the

Julgment of conviction.

Accoydingly, attorney Christiansen shall have twenty (20)

| fass from the date of this order within which to show cause: (1) why the

‘progar person appeal in Docket No. 37937 should not be dizmissed for lack
of juriadiction; and (2) why any assignments of error arising out of the

district court's interlocutory denial of the proper person petition for a writ

ICastillo v. State, 106 Nev, 349, 792 P.2d 1133 (1990).

25ee, e.g., Gary v, Sheriff, 96 Nev. 78, 605 P.2d 212 (1980) (no appeal
lies from a order denying a pretrial petition for a writ of habeas corpus);
see also NRS 34.575 (defining appealable determinations involving
petitions for writ of habeas eorpus).
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of habeas corpus cannot be presented and resolved in the context of the
direct appeal from the judgment of convietion.

It is so ORDERED.

W{W CJd.

ce:  Attorney General
Clark County District Attorney
Kajioka, Christiansen & Toti
John Joseph Seka
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1t THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEEA, No. 37807
Appellant, N
FILED

NOV 20 200i
THE STATE OF NEVADA, JANE TTE w81

CLEAK (OF SUPREME FOLIAT

Reszpondent. & a"EF DE#U;;LEF:KM‘
JOHN JOSEPH SEEKA, No. 37937
Appellant,
vs.
THE STATE OF NEVADA,
Respondent.

ORDER DISMISSING APPEAL

Docket No. 37907 ia an appeal from a judgment of conviction.
Dacket Now. 37937 is a proper person appeal from a decision of the district
court demying appellant's proper person petition for a writ of habeas
corpus., (hr preliminary veview of the appeal in Docket No. 37937
revealed a petential jurisdictional defect,

Om &prill 24, 2001, prior to sentencing and entry of the wntten
judgment of convigtion, appellant filed a proper person petition for a writ
of habeas corpus in the distriet court. Two days later, on April 26, 2001,
the district court conducted a sentencing hearing in the underlying case.
The minutes of the distriet court proceedings of April 26, 2001, contain an
additional entry dated May 1, 2001, relating to the proper person habeaa
i petition filed on April 24, 2001, That entry states that the petition was
not properly brought before the district court for two reasons; (1) the issue
had been entertained and denied on two previous occasions, and (2)
appellant could not file proper person documents while he was being
represented by counsel. A written judgment of conviction was filed in the
district court on May 9, 2001, and a timely appeal from the written
judgment of conviction was filed and docketed in this court in Docket No.

ot- {9458
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37907. Appellant's counsel in the direct appeal in Docket No. 37807 is

attorney Peter Christiansen.

On May 24, 2001, appellant filed a proper person notice of
appeal from district court's decision of May 1, 2001, denying his proper
person habeas corpua petition. The proper person appeal from that
decision is docketed in this court as Docket No. 37937.

The right to appeal is statutory; where no statute or court rule
provides for an appeal, no right to appeal exists.! Appellant's proper
person petition for a writ of habeas corpus waas filed prior to sentencing
and denied prior to the entry of the final judgment. Therefore, it appears
that appellant is attempting to perfect a proper person appeal from an
interlocutory decigion of the district court. No statute or court rule
provides for such an appeal? Thus, from our review of the documents
befoae this court, it appears that this court lacks jurisdiction to consider
the appeal in Socket No. 37937.

Notably, however, NRS 177.045 permits this court to review in
the matestof an appeal from a final judgment of conviction any decision of
the: digmiict court made in an intermediate order or proceeding forming
pawt of the rscord. It appeura that these appeals potentially invoive
relatesdl smsignments of ervor pertaining to several habeas corpus petitions
thati weex2 Hled and reaclved by intermediate orders of the district court
priartw ithe exdry of the final judgment of conviction. Thus, pursuant to
NR.S L7748, it appears that any assignments of error relating to the
distrint sourt's denial of appellant’s proper person habeas petition may be
propedy 1oiaed aud considered in the context of the direct appeal from the
judgrment of conviction.

Actordingly, on September 17, 2001, this court ordered Mr.
Chriztiansen to show caunse why the proper person appeal in Docket No.
37937 should not be dismissed for lack of jurisdiction and why any
assignments of error arising out of the district court's interlocutory denial

of the proper person petition for a writ of habeas corpus could not be

ICastillo v, State, 106 Nev. 349, 792 P.2d 1133 (1980).

*See, g.g, Gary v. Sheriff, 96 Nev. 78, 605 P.2d 212 (1980) (no appeal
lies from a order denying a pretrial petition for a writ of habeas corpus);

gee alsg NRS 34.575 (defining appealable determinationa invelving
petitions for writ of habeas corpus).
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presented and resolved in the context of the direct appeal from the

'5udgmént of conviction. On Qctober 10, 2001, Mr. Christiansen filed a

response. Mr. Christiansen has offered no explanation for why the appeal

im Docket No, 37937 should not be dismissed for lack of jurisdiction.?

Beeause no statute or court rule provides for an independent appeal from

in interlocutory order of the court and because any issues relating to the
| denial of an interlocatory order may be raised in the context of a direct
appeal, we dismiss the sppeal. Further, we reinstate the briefing schedule
| in Docket No. 37907. Appellant ahall file and serve the opening brief on or

before December 3, 9001, Thereafter, briefing shall proceed in accordance
with the schedule sut forth in NREAP 31.

1 It 15.s0ORDERED,

You

ec:  Hon. IDmald M. Mosley, DistrictJudge
Atto-rmen General/Carson City
Clar &iComty District Attorney
Kajiolm Ohristiansen & Toti
John ‘idaph Seka
Clark: @houriy Clerk

, 3Although the wmsponse and attached authorization submitted by
133r1 Christiansen and agpellant are not entirely clear because these
Cvheuments speak of withdrawing the petition rather than dismissing the
' appeal, it appears from tlye court’s review of the documenta before it that

M. Christiansen and appellant are in agreement that the appeal in
. Dngket No. 37937 should not proceed further.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA, No. 37907 .
Appellant, : '
FHLED
THE STATE OF NEVADA,
Respondent. AFR 4 8 2003

-

JANETTE M, BLGOM

: ORDER OF AFFIRMANCE ERKGE supﬁarnﬁc\rum
"3 GEE o T L

This i8 an appeal from a judgment of conviction, pursuant to a

nj jury trial, for frst-degree murder with use of a deadly weapon, second-
\ degree muvder with use of a deadly weapon, and two counts of robbery.
After findimg; He defendant, Johm Joseph Seka guilty of the above charges,
the jury was unable to reach a decision as to sentence on the first-degree
murder chsege during the penalty phase of the trial. Therefore the district
court requested the establishment of a three-judge panel pursuant to
statute. P.aibr:to the convening of the panel, Seka and the State stipulated
to a sentesce on Count I of life without the possibility of parole for first-
degree mu xter, plus an equal and consecutive sentence for use of a deadly

weapon,

Bdia was also semtenced as follows: Count II: life with the

i posasibiiity s« parole for second-degree murder plus an equal and
. consecutive werence for use of a deadly weapon to run consecutive with
Count [: Count II: a maximum of one hundred fifty-six months with a
ninimum paroie eligibility of thirty-five months to run consecutive to
Count 1I: Count FV: a maximum of one hundred fifty-six months with a
adnimum parole eligibility of thirty-six months to run consecutive to

Tount [II: $5.325.00 in restitution and 720 days credit for time already

served.

T T T T T R T I TR R T T R L M T T i e e 63 -0589%
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FACTUAL BACKGROUND

John Joseph Seka (“Seka”), also known as “Jack”, was
convicted of the murder and robbery of two individuals, Peter Limanni
("Limann1”) and Eric Hamiiton (“Hamilton”). Seka was a friend of
Limmam and an employee for Limanni's heating and air conditioning
business, Cinergi HVAC, Inc.. located at 1933 Western Avenue, Las ‘\7{-:“gau-:~
Nevadn  Seka and Limanni were in the process of sefting up a cigar
buasnas out of the same location. Seka and Limannt alse resided at 1933

Westarn Avenue.

Hamilton, am African American gentleman, appeared at
Cinergl around the latter part of 1998. He had only recently come to Las
Nagas from California and had in his possession approximately $3,000
‘tHree thousand dollars). Limanni hired Hamilton to do some casual labor
(alean-up work) for Cinergi.

On November 16, 1998, pursuant to a report, the police
dsaovered a body thiult was later identified as Hamilton, with three gun
shit wounds. The boaly was covered with wood, lying face down near a set
off tre tracks. Hamilsan had a piece of paper in his front pocket with the
vramr Jack written on it and a phone number. Police determined the
neeriber was to Jack's {Sekas) cell phone for Cinergi.

The following day, poelice responded to a call for a possible
bresk-n at a vacant business. located at 1929 Western Avenue, the
business next door to Cinergi's office. At the scene, officers Nogess and
Kkroll observed that glass was broken out of the front of the business and
blood was visible on the sidewalk, on the glass and inside the business.

Inside. the officers found several items, among which were three spent

2
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bullets. a jacket. a hat and a bracelet. The jacket had three bullet marks
n it.

While police were investigating the premises of 1929, Seka
arrived at 1933 Western in a small brown pickup. Seka granted the police
permission to look inside the business at 1933. While there, police saw
what appeared to be a .357 cart: idge, which subsequently disappeared.

Later that same day, the premises of 1933 Western were
sparchoed a second time pursuant to written consent, after it was decided
that the builets, blcod and jacket recovered at 1929 could be related to the
rpmmate of Hamilton, whoese body was discovered the day before. During
tlhe #®©ond search at 1933 Western, the police discovered new lumber that
wasbeing used to budld a walk-in humidor. This wood was similar to the
~omid found on top of Hamilton. Police later determined that the wood on
tip of Hamilton bore latent fingerprints matched to Seka and Limanni.
He. police noted sevenal locations with droplets of apparent blood. Also,
piice recovered a bullet from a piece of drywall directly behind a couch
watd a hole and a .32 cartridge from the inside of the toilet. In the false
ceallng, the police alse faund 357 ammunition, a couple of .32 cartridges
oontla wallet containicme: .a NMevada driver’s license, a social security card, a
Furti cartificate and sone aedit cavds bearing the name Peter Limanni,
I ¢ dhimpster located eut back, which was empty earlier in the day, police
loented’ Durnt clothing and a checkbook with Limanni's name on them.

As a result of their search and believing the evidence might
he relevant to Hamilton's homicide, police asked Seka to come to the
detective hureau for questioning. Seka consented, was Mirandized and
police conducted a taped interview. During the interview, Seka explained

that Limanni owned the business at 1933, but that Seka had not seen

A AT T TETTI M W s T - =1ty - — et —— = —
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fimanni since November 5, 1998. This was about the time Limanni’s

laindlord had seen Limanni with $2,000 to $3,000 (two to three thousand

dollars) cash in his possession. Seka also informed police that a black
male named Seymour (Hamilton) had done some odd jobs at 1933
Western, but that he had last seen Seymour about a month before. He
further expiained to police that Cinergi had two v hite Dodge vans and a
brown Tovota pickup that they utilized.

After questioning, police explained to Seka that while he was
a4 s wspeed in the killing of Hamilton, they would not arrest him because
they had to wait for the return of all the forensic evidence. The police
clrmve Selka back to 1933 Western. Seka claimed he had a dinner
cpymantment, but he would return to the premises later. Police allowed
Svikitileave in one of the white vans belonging to Cinergi, but impounded
hielwown truck and the remaining white van after they discevered blood
ithott vehicles. Seka newer returned to the premises.

That evenimg, Seka spoke with Limanni's girlfriend, Jennifer
avweren (“Harrison”), and told her that some black guy had been killed
crd he had to get .out of town. He wanted to borrow Harrison's car
boecouse ile was being followed; she declined. and he left. Several weeks
Liers Redlw called Harrimom and  indicated that he was “going
undergmemnd’

in the meantime, on December 23, 1998, police found
Limanre’s dezomposing body, partially buried and partially uncovered.
The body was discovered in California, approximately five miles from the
Californmia-Nevadia state boundary, roughly a forty-five minute drive from
[.as Vegas and a several hour drive from any city in California. The San

Bernadine County Coroner's Office ruled that Limanni died from gunshot

1
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wounds: 10 (ten) in all. They also estimated that Limanni had been dead
for several weeks.

Thereafter, Seka was charged with: (1) one count of murder
with use of a deadly weapon, alleging the murder of Hamilton; (2) one
count of murder with use of a deadly weapon, alleging the murder of
Limanni; and (3) two counts of robbery with use of a Deadly We: pon,
alleging Hamilton and Limanni were robbed as part of each murder. In
March of 1999, Seka was arrested in Pennsylvania and stood trial on these
CIOSRNIES,

At trial, the prosecution presented testimony supporting the
sxhore-referenced facts. The prosecution also presented the results of the
“awmsic analysis condacted on the items of evidence, as follows:

l. DMA testing conducted on the blood recovered

from glass fragments at 1929 Western revealed that Hamilton
could not be exxluded as the source;

2. The bullet holes in the jacket found at 1929
Western were consistent with the pgunshot wounds in
Hamilton's bodky;

3. DN.X testing on the blood from the white Cinergi
van revealed ihat limanmi could not be excluded as the
FOUrce;

1. DNA testing on the blood from the brown Toyota

pickup revealed that Hamilton could not be excluded as the
FOUrce;

5. The tire marks found at the location of Hamilton's
hodyv were consistent with the type of tire on the brown Toyota

pickup:

- ———
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6. A .32 caliber weapon was used to kill Limanni,
and the .32 bullets recovered from Limanni's body matched
some found at 1933 Western; and
7. A 357 magnum was used to kill Hamilton, and a
bullet fragment from 1933 Western matched the bullet
recovered from Hamilton's body.
Additionally. the prosecution offered testimony from a friend of Seka’s,
Thomas Cramer (“Cramer”), which indicated Seka's responsibility for
Lawann's murder. Cramer testified that, on January 23, 1999, during a
frett with Seka, Seka asked Cramer, "Do you want me to do to you what [
dwlto Pete Limanni?” Cramer also testified that Seka had told him that
ihmanni came at him with a gun over missing money and that he wrestled .
thiw gun from [imanni and shot him several times. As a result of his
wounds, Limanni began to gurgle blood out of his mouth. at which point
Jeka continued to shoot.
After hearing this evidence, the jury returned a verdict on March 1,
2001, finding Seka guilty of: (1) count one - first degree murder with use of
. deadly weapon; (2% count two - second degree murder with use of g

hadly weapon; and (3) counts three and four - robbery.
DISCUSSION
Seka first contends that the district court improperly admitted
ewestence that Seka left Nevada for Pennsylvania in order to avoid criminal
prosecution.  We disagree. Evidence of flight mav be admissible to

demonstrate consciousness of guilt.!  This court has reviewed flight

ISee Walker v, State, 113 Nev. 853, 870-71. 944 P.2d 762, 773 (1997)
tquoting Aliles v State, 97 Nev. 82, 85, 624 P.2d 494, 496 (1981)).

6
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Instructions to ensure that the record supported the conclusion that the
defendant’s leaving the scene was with a consciousness of guilt and for the
purpose of avoiding arrest.?

In the present case, the record supports the inference that
Seka's flight to Pennsylvania was related to his criminal involvement in
the murders of Limanni and Hamilton. Seka’s conversation with LVMPD
demonstrates that he was on notice that he was a target of a pending
craminal iInvestigation into the disappearance and murders of Limanni and
Hamiton. Also, Seka's request to borrow Harrison's car because he was
avanted for murder and his subsequent call to her a few weeks later
tnfoming her of his plans te go “underground” clearly indicate an intent to
aneate the police. Thus, we conclude that the district court properly
admitted evidence of Sefta's flight from the police.?

Next Seka argues that the district court lacked jurisdiction to
srosecute him for Limanni's murder, because the State did not prove that
llimanni was murderedin California, not Nevada. We disagree. Pursuant

i NRS 171.020, any person who commits a crime within Nevada may be

*See id.

‘Additionally, we conchude that Seka's position that his case is
faaciually inapposite to that in Santillanes v. State, 104 Nev. 699, 700, 765
P2gd 1947, 1148 (1988), is without merit. I[n Santillanes, we concluded
thar fight evidence was properly admitted where the defendant twice
consenied to meet with authorities and after failing to appear for both
meetings, fled the jurisdiction. Here, Seka expressly promised the police
that he would return to the scene of the crime after attending a dinner
appointrnest.  Seka subsequently disappeared before reemerging in
Pennsvlvamia a yvear later. Thus, we find Seka’s situation analogous to
that in Santillanes and evidence pertaining to his flight properly admitted.

-3
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punished for that crime in Nevada.? Notwithstanding a lack of direct
evidence, we conclude that there was sufficient circumstantial evidence
admitted at trial to support the conclusion that Limanni was killed in Las
Vegas. his body loaded into a Cinergi Dodge van, and then dumped over
the border 1n California.

DNA testing reveal!zd that Limanni’s blood was found inside
the Dodge van located at 1933 Western Avenue. Several expended bullets
matching those found 1in Limanni's body were located at 1933 Western
Awenqe. Limanni's body was discovered in a remote area only five miles

@ #frum the Nevada state line. The location where his body was found was

i gupoximately forty-five miputes away from Las Vegas. Lastly, Limanni’s
"l ‘lodivwas situated a great distance away from any California city. Thus,
we conclude that there is sufficient evidence to support a finding that the
¢ ururder of Limanni was committed in Nevada and the district court’s

sercize of jurisdiction on the Limanni murder was proper.

Seka's next assertion of error involves the joinder of the
flimanni and Hamilton charges. Seka argues that the charges against

thm for the robbery awd murders of Limanni and Hamilton were

" .inpooperly joined by the district court. We disagree. NRS 173.115 defines

ANRS 171.020 states:

Whenever a person, with intent to commit a crime,
does any act within this state in execution or part
execution of such intent, which culminates in the
commission of a crime, either within or without
this state, such person is punishable for such
gritne in this state in the same manner as if the
same had been committed entirely within this

srate.
S g ol
e aaLra
8
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when joinder of charges Is appropriate® Decisions to sever charges “are

within the sound discretion of the trial court and will not be reversed

absent an abuse of discretion.”® We review alleged errors by the district

court under a harmless error analysis.”

However, even if joinder is permissible under NRS 173.115, it

mav still be nappropriate if joinder would have unfairly prejudiced the

defendant.® To establish that joinder was prejudicial “requires more than

. l e e L T -
A L

*NRS 173.115 states:

Two or mure offenses may be charged 1n the same
indictment or information in a separate count for
each offense Uf the offenses charged, whether
telonies or misdemeanors or both, are:

1. Based on the same act or transaction; or

2. Biased on two or more acts or transactions
connected together or constituting parts of a
common siheme or plan.

tRobins v. State, 106 Nev. 611, 619, 798 P.2d 558, 563 (1990) (citing

Lovell v, Sate, 92 New. 128, 132, 546 P.2d 1301, 1303 (1976)).

‘See Robins, 106 Nev. at 619, 798 P.2d at 563 (citing Mitchell v.

| Hnte. 105 Nev. 735, 73% 782 P.2d 1340. 1342-43 (1989)).

*Seae NRS 174.165(1), which provides in pertinent part:

If it appears that a defendant or the State of
Nevada is prejudiced by a joinder of offenses or of
defendants in an indictment or information, or by
such joinder for trial together, the court may order
an election or separate trials of counts, grant a
severance of defendants or provide whatever other
relief justice requires.

See aizo AMiddleton v, State. 114 Nev. 1089, 1107. 968 P.2d 296, 309
(10408

9
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a mere showing that severance might have made acquittal more likely.™9
Reversal for misjoinder is required only if the error “has a substantial and
mjurious effect on the jury's verdict,”19

In the present case. we conclude that the district court did not
err in finding that their was sufficient evidence to support a conclusion
that the murders of Limanni and Hamilton were conducted and conc:aled
by Seka in roughly the same manner as part of a common scheme or plan
for financial gain. Both individuals disappeared in November of 1998.
Both bodies were transported in Cinerg: vehicles and were discovered
partially eoneealed by dirt or wood in shallow graves. An intensive
amount of fwensic evidence was introduced at trial, including bullets,
{ingerprinit widence, and DNA evidence indicating that both men were
murdered at the businesses owned by Limanni at 1929 and 1933 Western
Avcnue. Also, both victims died as a result of gunshot weunds. Lastly,
witnesses testified that both vietims had large amounts of cash in their
possessiom shortly before thew were missing and no such cash was found
on their badies or amongst their personal possessions. Finally the State
presentecd avidence linking Seka to the victims, Cinergi and the Western
Avenue losarions.

‘We also conclude that the district court's decision to join
chavges wiws appropriate because evidence of Limanni's murder would

have been wross-admissible in a separate trial for Hamilton's murder.

Flovd v, State, 118 Nev. __, _ . 42 P.3d 249, 255 (2002) (quoting
United States v, Wilson. 715 F.2d 1164, 1171 (7th Cir. 1983)).

| 197liddleton, 114 Nev. at 1108, 968 P.2d at 309 (citing Mitchell, 105

XNev,at 739 782 P.2d at 1343,
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This court has held that, “if . . . evidence of one charge would be cross-
admissible in evidence at a separate trial on another charge, then both
charges may be tried together and need not be severed.”t! Evidence of
Limanm's murder would have been admissible in a separate trial for
Hamilton's murder to prove the identity of his killer, pursuant to NRS
AR (15(2).12 Both victims were robbed, shot, stripped naked, and left
covered by dirt or wood in shallow graves and there 15 evidence from which
= reasonable trier of fact could conclude that the murders took place at the
=une tume and place. Thus, we conclude that the district court did not
abuse 1ts discretion in joining charges against Seka for the murders of
Hamilton and Limanni.

Next Seka contends that he was prejudiced because the State
exhausted the blood samples that were identified at trial as belonging to
Limanni and Hamiltem. We disagree. This court has held that the State’s
failure to preserve evidence does not warrant dismissal unless the
defendant can either show: (1) bad faith by the government or (2)
prejudice from the loss of the evidence.13

UTillema v, Shate, 112 Nev. 266, 268, 914 P.2d 605, 606 (1996)
(quoting Mitchell, 10 Nev. at 738, 782 P .2d at 1342.)

ENRS (18.045(2) states:

Evidence of other crimes, wrongs or acts 15 not
admissible to prove the character of a person in
order to show that he acted in conformity
therewith, It may. however, be admissible for
other purposes, such as proof of motive,
opportunity, intent, preparation, plan. knowledge,
identity. or absence of mistake or accident.

Voee Williams v, State, 118 Nev. ___, 50 P.3d 1116, 1126 (2002)
cert demied . US, 123 8. Ct. 569 (U.S. 2002): Leonard v. State, 117
continued on next page . . .

11
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Seka does not show that the State aeted in bad faith. Dr.
Welch. a forensic chemist with LVMPD, testified that at the time the DNA
samples were tested, the department’s testing system required a large
amount of a sample. Also, Dr. Welch testified that at the time the samples
were tested there was no formal or informal procedure 1n place to alert the
distriet atto mey's office before using the entire sample. Currently,
aveording to Dr. Welch, the department tries to preserve at least half the
sample for the defense. Therefore. we conclude that the record
demonstrates that the State did not destroy the DINA samples tn bad faith.

Also, Seka does not show that he was prejudiced by the loss of
itle evidence. Other blood samples weve available from the various crime
seenes that contained DNA of both Limanni and Hamilton, which Seka

could have re-tested. I'n addition. Seka does not point to any evidence that

" demonstrates that the first tests done on the DNA samples that matched

Seka's DNA were flawed. Thus, we conclude the destruction of these
samples. which dearly identify both Seka's and the victims’ DNA, did not
prejudice his caue

Finzdy Seka. asserts that the record contains insufficient
evidence to suppemt the jury's verdicts. We disagree. “We review a claim

af sufficiency of evidemce by looking at the facts in the light most favorable

L eontinued

Nev. 53, 68, 17 P.3d 397, 407 (2001): see also Arizona v, Youngblood, 488
7.5 51, 57-78 (1988).
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to the State.”'* In addition. this court has specifically stated that
“[clircumstantial evidence alone may sustain a conviction. s

The jury convicted Seka of all four counts after considering the
evidence presented by the parties. After examining the facts in the light
most favorable to the State, we conclude that sufficient evidence exists for
the jury to have convicted Seka of the robbery and murder of L.imanni and

Hanilton.

Accordingly, we ORDER the judgment of the district court
AFFIRMED.

L d
Shearin
R
Leavitt
BQJC@'(_. o

Becker

ce:  Hon. Donald M. Mesley, District Judge
Kajioka, Christiamsen & Toti
Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
Clark County Clerk

HGrant v, State, 117 Nev. 427, 435, 24 P.3d 761, 766 (2001) (citing
Iz v. State. 100 Nev. 245, 250-51, 681 P.2d 44, 47 (1984)).

YMcNair v, State, 108 Nev. 53, 61, 825 P.2d 571, 576 (1992) (citing
Deverpux v, State, 96 Nev, 388, 391, 610 P.2d 722, 724 (1980); Crawford v,
State. 92 Nev. 456, 457, 522 P.2d 1378, 1379 (1976)).
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200 South Third Street

Las Vegas, Nevada 89155-2212

(702) 435-4711

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, )
) ; CASE NO: C159915
...V -
DEPT NO: X1V

JOHN JOSEPH SEKA,
#1525324

Defendant.

L I S o o o S o I o T e e T T
= L B O N L ==Y = Y - T . S I S

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND ORDER DENYING DEFENDANT'S
PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: 11/5/04
TIME OF HEARING: 9:00 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
5th day of November, 20054, the Defendant being present, in proper person, the Plaintiff
being represented by DAVID ROGER, District Attorney, through EDWARD R.J. KANE,
Chief Deputy District Attorney, upon the Defendant’s PETTTION FOR WRIT OF HABEAS
CORPUS, filed on February 24, 2004; and the court having reviewed and carefully
considered the defendant’s petition, the State’s return, and all related filings; and the court
having received affidavits from both of defendant’s trial defense counsel (KIRK T.
KENNEDY, and PETER S. CHRISTIANSEN); and both Mr. KENNEDY and Mr.
CHRISTIANSEN having been present at the hearing and examined under oath by all parties

and by the court; and the Court having heard the arguments of counsel and the defendant,

ey
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and good cause appearing therefor, the Court now makes the following FINDINGS OF
FACT AND CONCLUSIONS OF LAW and enters the following ORDER.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. This defendant was charged with two counts of Murder with Use of a Deadly
Weapon and two counts of Robbery With a Deadly Weapon. The case was tried to a jury in
February of 2001, and the jury returned verdicts of guilty of First Degree Murder with Use
of a Deadly Weapon (Count I; victim=Eri¢c Hamilton), guilty of Second Degreec Murder with
Use of a Deadly Weapon (Count II; victim=Peter Limanni), guilty of Robbery (Count III;
victim=FEric Hamilton), and guilty of Robbery (Count IV; victim=Peter Limanni). The
defendant was sentenced, on April 26, 2001, to consecutive terms of life without the
possibility of parole for the Hamilton murder, life with the possibility of parole after ten
years for the Limanni murder, and sentences of minimum 35 months, maximum 156 months
on each of the robbery charges. All weapons enhancements ran consecutive to one another
by law; all counts ran consccutive to one another by order of the court, The defendant filed a
direct appeal from his conviction, which resulted in an affirmance by the Nevada Supreme
Court on April 8, 2003. (Two days prior to his sentencing, the defendant had filed a pro per
PETITION FOR WRIT OF HABEAS CORPUS, which was dismissed by the Nevada
Supreme Court, due to the pendency of the appeal.) On February 24, 2004, the defendant
filed the instant PETITION FOR WRIT OF HABEAS CORPUS. On April 6, 2004, the
State filed STATE’S OPPOSITION TO DEFENDANT'S PETITION FOR WRIT OF
HABEAS CORPUS. Additionally, both Mr. KENNEDY and Mr, CHRISTIANSEN filed
affidavits responding to specific allegations involving their preparation and trial defense
work.

2. A hearing was held on November 5, 2004. The defendant was present. The State
was represented by EDWARD R.J. KANE. Mr. KENNEDY and Mr. CHRISTIANSEN
(who represented the defendant both at trial and throughout direct appeal) were both present
and were sworn as witnesses. The court discussed and received evidence on each allegation

of error advanced by the defendant. Mr. KENNEDY and Mr. CHRISTIANSEN were both

2 PAWPDOCS\ORDR\FORDR\OO390354201 doc
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sworn as witnesses, and they addressed each allegation of error in turn, Additionally, both
were questioned by the prosecutor, by the court, and by the defendant. Finally, the court
received representations and argument from the prosecutor and the defendant, and the court
is now prepared to rule on the petition.

3. The defendant raises a number of issues, ccntering around ineffective assistance of
counsel, and prosecutorial errors or misconduct. Each ground will be separately addressed
below.

4. The defendant’s aillegations of ineffective assistance of trial defense counsel (and
direct appeal counsel) are rejected. The court does not decide issues such as this in a
vacuurn. That is, the court is well acquainted with counsel who represented the defendant
from the outset of the case through his direct appeal (Messrs. KENNEDY and
CHRISTIANSEN). Both are capable, competent and experienced counsel, and the court has
received no credible evidence that their performance, at any stage of the proceedings, fell
below the required legal standard. Additionally, the court presided over the trial in this
matter, and is familiar, on a firsthand basis, with the quality of the defendant’s
representation. Finally, the court received and has considered both the affidavits of Messrs.
KENNEDY and CHRISTIANSEN, and their testimony at the hearing.

5. The defendant’s allcgation that he is entitled to relief because his counsel failed to
adequately investigate and cross-examine prosecution witness Thomas Creamer is rejected.
The record clearly indicates that Mr. Creamer had a history of drug, alcohol and mental
health problems of which all counsel were well aware. Mr. Creamer was extensively, and
effectively, cross-examined on these issues, and the issues were effectively argued to the
jury.

6. The defendant’s allegation that he is entitled to relief because his counsel failed to
adequately investigate and cross-examine the coroner and the State’s DNA expert, is
rejected. As noted by defense counsel, cxtensive cross-gxamination of a coroner in a case of
violent dcath, absent some issue on which the coroner can be helpful to the defense, is more

likely to prejudice the defendant than to help him, as the jury’s attention will be even more

3 PAWPDOUS\ORDR\FORDRISO300354201 doc
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focused on the injuries suffered by the victims. Additionally, as to the specific issue on
which the defendant wanted more extensive cross-examination (time of death), the coroner
had clearly indicated that the decomposition of the body rendered such an opinion
impossible. As to the DNA expert, the defendant points to no errors in either the DNA
examination or the witness’s testimony which could have been effectively attacked by a
hypothetical defense DNA expert.

7. The defendant’s allegation that he is entitled to relief because his counsel failed to
raise the issue of ineffectiveness of trial defense counsel on appeal is rejected. The proper
forum for addressing a claim of ineffective assistance is not direct appeal, but a Petition for
Writ of Habeas Corpus, such as the one addressed by this order. Counsel did nothing
improper by failing to present a non-cognizable issue on appeal.

8. The defendant’s allegation that he is entitled to relief because the State failed to
disclose evidence of witness Creamer's prior psychiatric problems is rejected, and is
absolutely belied by the record. Both at preliminary examination and trial, Mr. Creamer’s
problems were fully explored on cross-examination. Further, the specific records which the
defendant claims the State failed to turn over to him (Creamer’s medical records) were
never, according to the representations of the prosecutor, in the possession of the State.
Thus, there was clearly no Brady violation.

9, The defendant’s allegation that he is entitled to relief because his counse! failed to
object to certain jury instructions, or that the court gave improper instructions, is denied.
Defendant primarily objects to the instruction on reasonable doubt. However, the instruction
given was the statutory definition, which the Nevada Supreme Court has repeatedly ruled is
the only definition to be used in jury instructions, Similarly, the defendant objects to the
instruction stating that, although the jury must unanimously agree on the charge of first
degree murder, they need not unanimously agree on the theory of first degree murder (i.e.,
felony murder or premeditated murder). Again, the Nevada Supreme Court has repeatedly
ruled that this instruction is proper. Finally, the defendant objects to a number of the

instructions defining the elements of a murder charge, despite the fact that the instructions
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given in this case were precisely those specifically mandated by the Nevada Supreme Court

-

in Byford.

10. The defendant’s allegation that he is entitled to relief because the police failed to
conduct a proper investigation is rejected. There is no right, either under statute or case law,
to what a defendant may consider “a proper investigation.” If there are shortcomings in an
investigation, the defendant’s remedy is acquittal following trial. In this case, as in most
criminal cases, the alleged inadequacies of the police investigation were fully explored on
the record and argued to the jury, The fact that the jury apparently disagreed with the
defendant’s assessment of the quality of the police investigation does not entitle the
defendant to any relicf.

11. The defendant’s allegation that he is entitled to relief because the prosecutor
engaged in a variety of improper conduct (withholding evidence, improper argument,
vouching) is rejected. All claims are belied by the record.

12. The defendant’s allegation that he is entitled to relief because his counsel failed
to specifically state his appeal issues before the Nevada Supreme Court as federal
constitutional issues is rejected. The defendant advances the novel claim that because his
counsel failed to argue federal constitutional issues in State court, he will be somehow
prejudiced in some later federal habeas proceeding. Such claims are wholly speculative, and
this is not the proper forum in which to raise them. The federal courts, at the appropriate
time, can better address the merits, if any, of this issue.

13. The defendant’s allegation that he is entitled to relief because of the cumulative
effect of the foregoing claims of error is rejected. It is axiomatic that a defendant is entitled
to a fair trial, but not a perfect trial. Indeed, it is difficult to believe that a perfect trial has
ever been conducted. However, the defendant’s “flyspecking™ cannot accumulate a series of
non-errors {(or, at worst errors of little if any consequence) into a cumulative error, entitling
him to relief. There was no ineffective assistance of counsel, such as to require remedial
aclion; there was no prosecutorial misconduct, such as to require remedial action; there was

no curnulative error, such as to require remedial action.
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14. The State argued, in its written response to the instant petition, that a number of
issues raised by the defendant were not cognizable, in that they should have been raised on
direct appeal but were not. This court has not ruled on the waiver claim, preferring to
address each and every issue raised by the defendant on the merits. In doing so, this court
neither solicited nor received from the State a waiver of the State’s right to argue the
cognizabilily issue in the course of any appellate review of lhié. Order.

ORDER

NOW, THEREFORE, IT IS ORDERED that, based upon the foregoing FINDINGS
OF FACT AND CONCLUSIONS OF LAW, and upon the entire record in this matter, the
Defendant’s PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) is

| B L T S T N I o B N S I O T O R T N O e
Do ~F N h Rk W R == D D S~ O Lh B B e

DENIED.

H
DATED this l l:c'-d_éy of January, 2005,

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #0Q )

"EDWARD R.J. KANE
Chief Deputy District Attorney
Nevada Bar #001438

mb
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA, No. 44690
Appellant,

vs.
THE STATE OF NEVADA,
Respondent.

ORDER OF AFFIRMANCE

This is a proper person appéal from an order of the district
court denying appellant John Seka's post-conviction petition for a writ of
habeas corpus. Eighth Judicial Distriet Court, Clark County; Donald M.
Mosley, Judge.

On May 9, 2001, the district court canvicted Seka, pursuant to
a jury verdict, of one count of first-degree murder with the use of a deadly
weapon, one count of second-degree murder with the use of a deadly
weapon and two counts of robbery. The district court sentenced Seka to
serve a term of life in the Nevada State Prison without the possibility of
parole for the first-degree murder conviction, plus an equal and
consecutive term for the deadly weapon enhancement; a term of life with
the possibility of parole for the second-degree murder conviction, plus an
equal and consecutive term for the deadly weapon enhancement; and two
consecutive terms of 35 to 156 months for the robbery convictions, All

sentences were imposed to run consecutively, This court affirmed the

p5- 1217
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judgment of conviction and sentence on appeal.! The remittitur issued on
May 6, 2003.

On February 13, 2004, Seka filed a proper person post-
conviction petition for a writ of habeas corpus in the district court. The
State opposed the petition. Pursuant to NRS 34.750, the district court
declined to appoint counsel to represent Seka. The district court
conducted an evidentiary hearing, and on January 31, 2005, the district
court denied Seka's petition. This appeal followed.

In his petition, Seka raised several claims of ineffective
assistance of trial counsel. To state a claim of ineffective assistance of
trial counsel sufficient to invalidate a judgment of conviction, a petitioner
must demonstrate that counsel's performance fell below an objective
standard of reasonableness.? A petitioner must further establish there is
a reasonable probability that in the absence of counsel's errors, the results
of the proceedings would have been different.? The court can dispose of a
claim if the petitioner makes an insufficient showing on either prong.*
The district court's factual findings regarding a claim of ineffective

assistance of counsel are entitled to deference when reviewed on appeal.’

1Seka v. State, Docket No. 37907 (Order of Affirmance, April 8,
2003).

28ee Strickland v. Washington, 466 U.S. 668 (1984); Warden v.
Lyons, 100 Nev. 430, 683 P.2d 504 (1984).

id.
4Strickland, 466 U.S. at 697,

5Riley v. State, 110 Nev. 638, 647, 878 P.2d 272, 278 (1994).
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First Seka claimed that his trial counsel were ineffective for
failing to investigate and document Thomas Cramer's psychological and
drug history prior to trial, Seka asserts that as a result, his counsel did
not conduct a proper cross-examination of Cramer. At the evidentiary
hearing, Seka's former trial counsel testified that they repeatedly
attempted to obtain Cramer's psychological records but were unable to do
so. Further, the record on appeal reveals that Seka's trial counsel cross-
examined Cramer regarding his psychological problems, his admittance
into psychiatric and alcoholic treatment programs and the drugs Cramer
was taking for his psychological problems. Seka failed to demonstrate
that his trial counsel were ineffective in this regard. Accordingly, we
conclude that the district court did not err in denying this claim,

- Second, Seka claimed that his trial counsel were ineffective for
failing to retain a psychologist to testify about Cramer's mental, emotional
and substance abuse problems. The record reveals that Cramer admitted
on the stand that he suffered from severe depression and alcoholism and
that he had previously been in three treatment programs for those
problems. He further admitted that he was taking several prescription
drugs for his problems and testified regarding the effects of those drugs.
Seka failed to demonstrate that retaining an independent psychologist to
testify about Cramer's problems would have altered the outcome of his
trial. Accordingly, we conciude that the district court did not err in
denying this claim.

Third, Seka claimed that his trial counsel were ineffective for
failing to adequately investigate, contact or personally interview former

employees, friends and other business associates of Seka. Seka
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specifically alleges that his trial counsel should have contacted Justin
Nguyen, Marilyn Mignone, Amir Mohomid and Ken Bates. Seka asserted
that all of these individuals would have testified as to the relationship
between the victim Peter Limanni and Seka. At the evidentiary hearing,
Seka's former trial counsel testified that they attempted to contact all of
these individuals, however, they were unable to locate any of them, even
with the use of an investigator. Further, Seka testified at the evidentiary
hearing that he could not identify any specific testimony that Mignone
would have given that could have helped his case. Seka failed to
demonstrate that his trial counsel were ineffective in this regard.
Accordingly, we conclude that the district court did not err in denying this
claim.

Fourth, Seka claimed that his trial counsel were ineffective for
failing to retain DNA experts and experts in forensic pathology to
challenge the DNA evidence and to testify as to the time of death. At the
evidentiary hearing, Seka's counsel testified that although they did not
hire a DNA expert, they did consult a forensic pathologist with regard to
the case. The record reveals that Seka's trial counsel cross-examined and
challenged the State's DNA expert regarding his findings and cross-
examined the coroners regarding the times of death. The record further
reveals that several of the DNA samples were used in their entirety and
therefore independent DNA testing of those samples would not have been
possible. Seka failed to demonstrate that his trial counsel were neffective
in this regard. Accordingly, we conclude that the district court did not err

in denying this claim.
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Fifth, Seka claimed that his trial counsel were ineffective for
failing to investigate, research and present at trial Cinergi's bank and
phone records and Limanni's correct cell phone records. Seka alleged that
these records could have contained exculpatory evidence. At the
evidentiary hearing, Seka's former trial counsel testified that they
obtained Cinergi's phone records and Limanni's cell phone records prior to
trial. Seka's former trial counsel further testified that they made a
strategic decision not to present the phone records to the jury. Seka's
former trial counsel testified that their strategy was to impeach the
State's witness by demonstrating during cross-examination that the
detective subpoenaed the incorrect phone records for Limanni. "[T]his
court will not second-guess an attorney's tactical decisions where they
relate to trial strategy and are within the attorney's discretion."¢ Seka
failed to demonstrate that his trial counsel were deficient in this regard.
Accordingly, we conclude that the district court did not err in denying this
claim.

Sixth, Seka claimed that his trial counsel were ineffective for
failing to meaningfully challenge the State's case with expert testimdny
and adequate cross-examination and impeachment of prosecution
witnesses. Seka failed to support this claim with sufficient factual
allegations.” Further, the record on appeal reveals that Seka's trial

counsel engaged in meaningful cross-examination of the prosecution's

6Davis v. State, 107 Nev. 600, 603, 817 P.2d 1169, 1171 (1991).

"Hargrove v, State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).
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witnesses. Therefore, Seka's claim is also partially belied by the record.?
Accordingly, we conclude that the district court did not err in denying this
claim.

In his petition, Seka also raised several claims of ineffective
assistance of appellate counsel.? To establish ineffective assistance of
appellate counsel, a petitioner must demonstrate that counsel's
performance fell below an objective standard of reasonableness, and the
deficient performance prejudiced the defense.l® "To establish prejudice
based on the deficient assistance of appellate counsel, the defendant must
show that the omitted issue would have a reasonable probability of success
of appeal."!! Appellate counsel is not required to raise every non-frivolous
issue on appeal.l?

First, Seka claimed that his appellate counsel was ineffective
because his appellate counsel was also his trial counsel. Seka alleged that
a conflict of interest arose because his appellate counsel would have had to

raise claims against himself and therefore his appellate counsel failed to

81d., at 503, 686 P.2d at 225,

To the extent that Seka raised any of these claims outside of the
context of his ineffective assistance of appellate counsel claims, we
conclude that Seka failed to demonstrate good cause for his failure to raise
these claims in his direct appeal and they are waived. See NRS
34.810(1)(b)(2).

105ee Strickland, 466 U.S. 668; Kirksey v. State, 112 Nev. 980, 923
P. 2d 1102 (1996).

NKirksey, 112 Nev. at 998, 923 P.2d at 1114,

12Jones v. Barnes, 463 U.S. 745 (1983),
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identify and raise meritorious claims on direct appeal. Ineffective
assistance of counsel claims are generally not appropriately raised on
direct appeal.’® Thus, Seka did not establish that his appellate counsel
was ineffective in this regard, and we affirm the order of the district court.

Second, Seka claimed that his appellate counsel was
ineffective for failing to argue that the State failed to disclose Brady
material¥ regarding Cramer, including exculpatory and impeachment
evidence. At the evidentiary hearing, Seka's counsel testified that they
received all documents that the State had pertaining to Cramer. Further,
counsel for the State testified that they were unable to obtain any
documents regarding Cramer's psychological history or treatment
programs. We conclude that Seka did not establish that his appellate
counsel was ineffective and the district court did not err in denying this
claim.

Third, Seka claimed that his appellate counsel was ineffective
for failing to argue that the district court gave erroneous instructions on
the lesser included offenses. It appears that Seka was specifically
concerned with the jury instructions regarding second-degree murder and
the felony murder rule. Our review of the record on appeal reveals that
these jury instructions provided a correet statement of the law.18

Consequently, we conclude that Seka did not establish that his appellate

138ee Feagzell v. State, 111 Nev. 1446, 1449, 906 P.2d 727, 729
(1995).

148ee Brady v. Maryland, 373 U.S. 83 (1963).

155ee NRS 200.030(1)(b), (2).
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counsel! was ineffective and the district court did not err in denying this
claim,

Fourth, Seka claimed that his appellate counsel was
ineffective for failing to argue that the district court's instructions
regarding reasonable doubt, malice aforethought, express malice,
deliberation and premeditation improperly lowered the State's burden.
Our review of the record on appeal reveals that these jury instructions
provided a correct statement of the law and did not lower the burden
imposed on the State.l’® Consequently, we conclude that Seka did not
establish that his appellate counsel was ineffective and the district court
did not err in denying this claim,

Fifth, Seka claimed that his appellate counsel was ineffective
for failing to argue that the district court erred in giving instruction
number 14 regarding a unanimous verdict. Seka argued that the
instruction as written reduced the burden on the State. Jury instruction
14 instructed the jury that although their verdict must be unanimous, the
jury did not have to be unanimous regarding the theory of guilt as long as

all of the jurors agreed that the evidence established that Seka was guilty

168ge NRS 175.211(1) (defining reasonable doubt); NRS 200.020
(defining malice); Leonard v. State, 117 Nev. 53, 78-79, 17 P.3d 397, 413
(2001) (concluding that the instructions for express malice and malice
aforethought were sufficient); Leonard v. State, 114 Nev. 1196, 1208, 969
P.2d 288, 296 (1998) (approving use of archaic language in instruction for
malice aforethought); Byford v, State, 116 Nev. 215, 236-37, 994 P.2d 700,
714-15 (2000) (identifying instructions to be used for premeditation and
deliberation).
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of first-degree murder. The district court properly gave this instruction.!’
Sufficient evidence was adduced at trial to support either premeditated or
felony murder. Consequently, we conclude that Seka did not establish
that his appellate counsel was ineffective and the district court did not err
in denying this claim.

Sixth, Seka claimed that his appellate counsel was ineffective
for failing to argue that the Las Vegas Metropolitan Police Department
("LVMPD") failed to adequately investigate the murders and robberies.
Seka alleged that the LVMPD failed to: (1) compare latent prints found at
the crime scenes with prints of other possible suspects; (2) discover that
the victim Eric Hamilton had no money or wallet just days before his
death; (3) follow up on witness statements; (4) timely file incident reports;
(5) find out the exact time and place of Limanni's death; (6) adequately
investigate two potential suspects; and (7) obtain correct cell phone
records for Limanni. Seka also alleged that the LVMPD improperly told
Limanni's sister to file a missing person report regarding Limanni. Seka
failed to demonstrate that his counsel was deficient or that this claim
would have had a reasonable probability of success on appeal. The record
on appeal reveals that Seka's trial counsel raised all of these issues at trial
and argued all of these purported errors to the jury. Despite being
informed of the purported errors, the jury concluded beyond a reasonable
doubt that Seka was guilty of the murders and robberies. Consequently,
we conclude that Seka did not establish that his appellate counsel was

ineffective and the district court did not err in denying this claim,

1"Evans v, State, 113 Nev. 885, 944 P.2d 253 (1997).
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Seventh, Seka claimed that his appellate counsel was
ineffective for failing to argue that the prosecutor committed misconduct.
Seka claimed that the prosecutor improperly failed to give notice that a
DNA expert would be testifying at trial. The record reveals that although
the prosecutor did not notify Seka that a DNA expert would be testifying
at trial until the start of trial, the district court held a hearing regarding
the late notification and ruled that the failure was inadvertent, not
deliberate. Due to the late notice, however, the district court also ruled
that the defense would be granted additional time to prepare, if necessary.
We conclude that any potential harm caused by the late notification was
mitigated by the district court's ruling. Consequently, Seka failed to
establish that this issue would have had a reasonable probability of
success on appeal, and failed to demonstrate that his counsel was
ineffective with regard to this claim.

Seka also claimed that the prosecutor improperly failed to
disclose Cramer's psychiatric, criminal and substance abuse history. As
noted above, this claim is belied by the record.!8 At the evidentiary
hearing, the State testified, and Seka's counsel confirmed, that the State
made all documents pertaining to Cramer available to Seka's trial counsel
and the State never obtained Cramer's treatment records, Consequently,
we conclude that Seka did not establish that his appellate counsel was
ineffective and the district court did not err in denying this claim.

Seka also claimed that the prosecutor improperly expressed

his personal opinion by stating "I find that interesting" and improperly

18Hargrove, 100 Nev. at 503, 686 P.2d at 225.
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shifted the burden to the defense by asking the DNA expert if the defense
could have tested the remaining evidence. The record on appeal reveals
that Seka's trial counsel objected to both of these statements during trial.
These objections were sustained and the statements were never referred
to later in argument to the jufy. We conclude that Seka failed to establish
that this issue would have had a reasonable probability of success on
appeal, and failed to demonstrate that his counsel was ineffective with
regard to this claim.

Seka also claimed that the prosecutor improperly told the jury
that a witness was incorrect when testifying as to a specific date and
informed the jury of what date the witness likely meant. The record on
appeal reveals that the challenged statement was made by the prosecutor
during closing arguments when the prosecutor was summarizing the
testimony. The prosecutor argued that the witness might have been
mistaken regarding the date he last saw Limanni and the date the police
interviewed the witness because all other testimony presented at trial was
contradictory. We conclude that trial counsel's argument was not
improper, However, even if the prosecutor's comments amounted to
misconduct, we conclude that in light of the considerable evidence
introduced at trial against Seka, any error would have been harmless,
Consequently, Seka failed to establish that this issue would have had a
reasonable probability of success on appeal, and failed to demonstrate that
his counsel was ineffective with regard to this claim.

Seka also claimed that the prosecutor improperly vouched for
the truthfulness of one of the witnesses. The record on appeal reveals that

in response to a defense statement in closing arguments that they were
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not condemning one of the witnesses, the prosecutor argued that to believe
the defense statement the jury would have to believe that the witness, a
police officer, perjured himself and put his career on the line when
testifying under oath with a man's life at stake. We conclude that the
prosecutor’'s remarks did not rise to the level of improper argument that
would justify overturning Seka's conviction.!® Consequently, Seka failed
to establish that this issue would have had a reasonable probability of
success on appeal, and failed to demonstrate that his counsel was
ineffective with regard to this claim,

Eighth, Seka claimed that his appellate counsel was
ineffective for failing to "federalize" his direct appeal issues in order to
preserve them for federal appellate review. Seka failed to demonstrate
that the results of his direct appeal would have been different if counsel
had "federalized" the issues. Accordingly, we conclude that he did not
establish that appellate counsel was ineffective on this claim.

Finally, Seka also claimed that due to the cumulative effect of
all the errors committed at his trial, his conviction was invalid. To the
extent that Seka raised this claim independently of his ineffective
assistance of counsel claim, he waived this claim.?¢ We further conclude

that because Seka's ineffective assistance of counsel claims are without

155ee Rowland v, State, 118 Nev. 31, 38, 39 P.3d 114, 118-19 (2002);
Greene v. State, 113 Nev. 157, 169-70, 931 P.2d 54, 62 (1997), modified
prospectively on other grounds by Byford v. State, 116 Nev. 215, 994 P.2d
700 (2000).

0See NRS 34.810(1)(b)(2).
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merit, he failed to demonstrate any cumulative error and is therefore not
entitled to relief on this basis,

Having reviewed the record on appeal, and for the reasons set
forth above, we conclude that Seka is not entitled to relief and that
briefing and oral argument are unwarranted.?! Accordingly, we

ORDER the judgment of the district court AFFIRMED.

MM—‘,&:—M‘——-——_’__. J.
Maupin
(_DJV-'Q fﬁrf -
Douglas L
Parraguirre

ce:  Hon. Donald M. Mosley, District Judge
John Joseph Seka
Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
Clark County Clerk

218ee Luckett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 911 (1975).

13

APP1586




C | ~

IN THE SUPREME COURT OF THE STATE OF NEVADA

JOHN JOSEPH SEKA, Supreme Court No, 44690
Appellant,

Vs,
Respondent. :

REMITTITUR

TO: Shirley Parraguirre, Clark County Clerk
Pursuant to the rules of this court, enclosed ara the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: July 12, 2005

Janette M. Bloom, Clerk of Court

By: Y. Babande

Chief Ddputy Clerk

cc. Hon. anald M. Mosley, District Judge

Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
John Joseph Seka

RECEIPT FOR REMITTITUR
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EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN JOSEPH SEKA, CASE NO.99C159913
DEPT, XIV
Petitioner,
V8.
STATE OF NEVADA,
Respondent,

POST-CONVICTION PETITION REQUESTING A GENETIC MARKER ANALYSIS
OF EVIDENCE WITHIN POSSESSION OR CUSTODY OF THE STATE OF NEVADA
(NRS 176.0918)

Petitioner, John Joseph Seka (“Mr. 8eka™), by and through undersigned counsel, Paola M.
Armeni of the law firm of Gentile Cristalli Miller Armeni Savarese and in cooperation with the
Rocky Mountain Innocence Center, requests this Court to issue an Order for a Genetic Marker
Analysis of Evidence pursuant to NRS 176.0918. The basis for this petition is as follows:

1. Mr. Scka believes, on the basis of police reports, trial testimony, and court documents

and alleges in good faith that the State of Nevada, or a political subdivision of the Statc of

1ofll

Case Number: 99C159915
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1 || Nevada, has possession and controel of evidence in the form of Genetic Marker Information

52

relating to the investigation and prosecution that resulted in Mr. Seka's Judgment of Conviction.
Specifically. the Las Vegas Metropolitan Police Department, Las Vegas Metropolitan Police

Department's Criminalistics Laboratory, and the Las Vegas Justice Court Evidence Vault, is in

EE S

possession of biological evidence including, but not limited to, hair samples, bullet casings, one

L

of the victim’s fingernail clippings, lumber with touch DNA, multiple cigareties butts, a tobacco
container, multiple beer bottles found near the victim Eric Hamilton (“Mr. Hamilton™), and a
white cloth found near the body of the victim Peter Limanni (*Mr. Limanni”) (see attached

Exhibit 1 for a more complete list of the physical evidence and its current location).

(==t o s R o

2. Mr. Seka was convicted by jury on March 1, 2001, of the following Category A or

11 || Category B felonies which are the grounds for this request:

12 NRS 200.010 & 200.30 Murder in the First Degree with Cat. A1 Count
NRS 193,165 Use of a Deadly Weapon
13
14 NRS 200.010 & 200.030 Murder in the Second Degree with  Cat. A 1 Count
NRS 193.165 Use of a Deadly Weapon
15
NRS 200.380 Robbery Cat. B 2 Counts
16
3. Mr. Seka was not sentenced to death. Mr. Seka was sentenced to two consecutive life
17
sentences without the possibility of parole, two consecutive life sentences with the possibility of
I8
parole, and two consecutive periods of thirty-six (36) to one hundred and fifty-six (156) months.
19
4. Pursuant to NRS § 176.0918(3)(a), the following identifies the specific evidence that Mr.
20
Seka either knows or maintains a good faith belief to be in the possession or custody of the State
21
of Nevada that can be subject to Genetic Marker Analysis;
22
a. Mr. Seka’s representatives visited the Las Vegas Regional Justice Center,
23
Evidence Room on December 5, 2015, and viewed items (see attached Exhibit 1 for a more
24
complete list), in evidence including:
25
1. Hairs collected from under Mr. Hamilton’s fingernails (see attached
26
Exhibit 1, no. 52).
27 S o . : .
ii. Fingernail clipping from Mr. Hamilton with traces of blood (see attached
Gentile C:istailizg
viller Armeni Sevarese
Attorneys At Law 2 Of 11

10 S. Rampart Bivd, §420
Las Vegas, Nv 83145
(702) 880-0000
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1 || Exhibit 1, nos. 53 and 54).

2 iil. Black “J.C. Penney Construction Arcadia™ baseball type cap, found on the

fad

floor of the reception area at the crime scene located at 1929 Western Ave., Las Vegas (sce
attached Exhibit 1, no. 127).

1v. Seven pieces of lumber found on or near the body of Mr. Hamilton, which
contained fingerprints from an individual other than the victims and Mr. Seka and may contain

touch DNA (see attached Exhibit 1, no. 134).

b. Mr. Seka also received documents from the Las Vegas Metropolitan Police

Lol s T N O T N

Department, which listed evidence collected from the scene of the crimes. These documents list
10 || evidence collected, a small number of which were submitted to the Crime Lab for testing (see
11 || attached Exhibit 1 for a more complete list). Mr. Seka has good reason to believe that the Las
12 || Vegas Metropolitan Police Department is in possession of the following evidence:

13 i. Hair and debris found on Mr. Hamilton’s black colored Levis (see
14 I attached Exhibit 1, nos. 80.and 81).

15 il. White cotton type material collected from the body of Mr. Limanni (sce
16 || attached Exhibit [, no. 135).

17 iti.  Several Marlboro brand cigarette butts found near the body of Mer.
18 || Hamilton, 2.1 miles south of State Route 146 on Las Vegas Blvd (see attached Exhibit 1, nos. :
19 | 151 and 152).

20 iv. One “Skoal” brand long cut spearmint chewing tobacco container with
21 I small amount of tobacco found near the body of Mr. Hamilton, 2.1 miles south of State Route
22 | 146 on Las Vegas Blvd (see attached Exhibit 1, no. 133).

23 v. Two empty “Beck’s” brand beer bottles with Beck’s brand label found
24 | near the body of Mr. Hamilton, 2.1 miles south of State Route 146 on Las Vegas Blvd (see
25 |l -attached Exhibit 1, nos. 154 and 153).

26 vi. Multiple jacketed bullets found 1n the floor of the reception room of the

27 || crime scene of 1929 Western Ave., Las Vegas (see attached Exhibit 1, nos. 110, 111, and 114).

28 ¢. Mr. Seka’s representatives received notice from the Officer of the
Gentile Cristalli
ilier Armeni Saverese A
Ancrneys At Law 3 Of 11

10 8. Rampen Bivd. #4420
Las Vegas, NV BS14G
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1 || Coroner/Medical Examiner on December 26, 2014 that the evidence in their possession has been

2 || destroyed or preserved electronically.

3 5. Pursuant to NRS § 176.0918(3)(b), and as outlined below, a reasonable possibility exists
4 | that Mr. Seka would not have been prosecuted or convicted if exculpatory results had been
5 || obtained through Genetic Marker Analysis of the evidence identified above in paragraph 4(a)(b)
6 |l anddisplayed in the attached exhibit. Specifically:

7 a. Case factsare as tollows:

8 1. Mr. Seka moved from Philadelphia in 1998 to pursue a job in Las Vegas

9§ with his friend, Mr. Limanni. Mr. Limanni owned and operated an air conditioning business
10 || called Cinergi.

11 1. Cinergi was financially backed by two Japanese investors, Mr, Tak Kato
12 || and Kaz Toe, who resided in California. These investors not only provided capital, but also four
13 || white vans to help operate the business.
14 iil. At the time of Mr. Seka’s employment, Mr. Limanni was transitioning the
15 | air conditioning business located at 1933 Western Ave into a cigar shop. Mr. Limanni attempted
16 || toreceive more financial backing for the transition from Mr. Kato and Toe.

17 iv. Mr. Limanni received additional capital for the cigar shop from Mr. Amir
18 || Mohammed and his associates, other business investors who resided in Las Vegas.
16 v. When Mr. Kato and Toe visited the business in October 1998, they
20 || became extremely dissatisfied with the use of their finances. Mr. Seka and Mr. Limanni were
21 || squandering the funds on their personal finances. Mr. Kato and Toe wished to end all business
22 | relations with Mr. Seka and Mr. Limanni. Mr, Kato and Toe took one of the work vans back to
23 || California.
24 vi. Around this same time, Mr. Amir Mohammed also became incensed by
25 || Mr, Limanni’s use of his financial capital,
26 vii. On November 5, 1998, Mr. Limanni disappeared. Unsure about the
27 || whereabouts of his friend, Mr. Seka searched for Mr. Limanni in areas frequented by Mr.

28 I Limanni. Mr. Seka called several mutual friends on the east coast and informed them that he

Gentile Cristalli
Ailler Armeni Savarese f
Altorneys AtLaw
105, Rampar Bvd, #420 4ofll
Las Vegas, Nv. 89145
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1 # could not find Mr. Limanni, and he was worried about Mr. Limanni’s whereabouts.
2 viii. Shortly thereafter, on November 16, 1998, the body of Mr. Hamilion,

3 || covered with lumber, was found in a desert area 2.1 miles south of State Route 146 on Las Vegas

e

Blvd. South. The State determined that Mr. Hamilton had suffered multiple gunshot wounds, and |
died of his injuries. They estimated his time of death to be from November 10-16, 1998,

ix. The police found a note in Mr. Hamilton's pocket with Mr. Seka’s phone
number, Mr. Hamilton, a vagrant from California, provided some manual labor for Mr.
Limanni’s business transition in exchange for cash.

X. On November 17, 1998, the police responded to an alleged break-in that

<o N e ~d o

occurred at 1929 Western Ave {(next door to 1933 Western Ave, the location of Mr. Limanni’s
11 || business and Mr. Limanni and Seka’s temporary residence).

12 xi. After arriving at the scene, the police realized that a violent crime had
13 || occurred at 1929 Western Ave. This crime scene would later be connected to the death of Mr.
14 | Hamilton,

15 xii. While investigating the crime scene, the police found Mr. Limanni’s photo
16 || 1D, a leather jacket with an apparent bullet hole, and other miscellaneous items in a dumpster
17 || behind the businesses. The police believed all of these belongings to be Mr, Limanni’s. Some of
18 | these items had Mr. Limanni’s blood on them, and some of the items were partially burned.

19 xiii. Mr. Seka arrived at the air conditioning business after running errands.
20 | Upon Mr. Seka’s arrival, the police approached him and asked permission to search the business.
21 xiv. With Mr. Seka’s voluntary permission, the police searched 1933 Western
22 || Ave. They found Mr. Limanni’s wallet and a purse hidden in the ceiling above Mr. Limanni’s
23 || desk.

24 xv. The police subsequently searched the vehicles belonging to Cinergi and
25 || found drops of blood in one of the vans and in the bed of Mr. Limanni’s pickup truck. The police
26 | later theorized that the actual perpetrator used these vehicles to transport the bodies to the

27 | dumpsites.

28 xvi. Several other people, including Mr. Kato, Toe, Mr. Mohammed and his
Gengite Cristali
diller Armeni Savarese
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1 || associates had access to the business and the business vehicles. In fact, the kevs to these vehicles
2 I were located in a bowl in the business.

3 xvil. Mr. Mohammed and his associates abruptly moved out of the state shortly
after Mr. Hamilion’s body was discovered and the police investigated the crime scene located at

1929 Western Ave.
xviit. Due to the lack of income and the proximity of the holidays, Mr. Seka
moved back to Philadelphia to spend time with his girlfriend and daughter on or about December

23, 1998.

e 2 Oy i e

xix. On December 23, 1998, the body of Mr. Limanni was found on Nipton

10 || Road, several miles into California and East of the [-15 Freeway.

11 xx. The State determined the time of death to be sometime between November
12 | 5. 1998, to December 23, 1998. The apparent cause of death was multiple gunshot wounds to the
13 || head.

14 xxi. On . January 23, 1999, Ms. Margaret Daly frantically contacted Mr. Seka

15 || from the residence she shared with her then boytriend, Mr, Thomas Cramer, and Mr. Cramer’s
16 || grandmother. Mr. Cramer suffered from severe drug addiction, and frequently became physically
17 || and emotionally abusive. During these abusive episodes, Ms. Daly would contact Mr. Seka for
I8 || assistance in calming Mr. Cramer who was a good friend of Mr. Seka (see attached Exhibit 2).

19 xxil. Mr. Seka attempted to calm Mr. Cramer who inaccurately believed that
20 | Mr. Seka was attempting to start a relationship with Ms. Daly. An altercation ensued and Mr.
21 I Cramer pushed Mr. Scka down the stairs (see attached Exhibit 2).

22 xxiii, Mr. Seka and Ms. Daly contacted the police and a local mental institution,
23 || They committed Mr. Cramer involuntarily into the mental health institution for emergency
24 § psychiatric evaluation for several weeks. Ms. Daly subsequently filed for restraining order
25 | against Mr. Cramer (see attached Exhibnt 2).

26 xxiv.. Upon his release, Mr. Cramer contacted the authorities and claimed that
27 || Mr. Seka confessed to killing Mr, Limanni during the altercation on January 23, 1999, Ms. Daly,

28 || present during the altercation, stated that no such thing oceurred (see attached Exhibit 2).
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1 xxv. A Criminal Complaint was then filed on March 3, 1999, against Mr. Seka.

B

He was later arrested in Philadelphia and extradited to Las Vegas for further proceedings.

®xvi. A significant amount of physical evidence was collected in this case, and

Lad

4 | only a small portion of it was actually tested. Some of these tests were inconclusive. Other

results contained DNA and fingerprint samples belonging to other unknown person’s aside from

(¥

6 I Mr. Sekaand the victims,

7 xxvil. The limited number of DNA tests performed did not inculpate Mr. Seka

8 || and the vast majority of the DNA tested belonged to the victims.

9 xxviii, No evidence linked Mr. Seka to any crime at 1929 Western Ave. Mr.
10 i Seka’s DNA was found only in 1933 Western Ave, next door to the actual crime scene of 1929
11 | Western Ave. Mr. Seka not only worked at 1933 Western Ave., but also maintained his residence
12 | at that location.

13 xxix. While small drops of Mr., Seka’s blood were found in 1933 Western Ave.
14 §i they came from minor cuts on his hands as the result of the carpentry work he performed there
15 || while transforming the business into a cigar shop. Nevertheless, these drops were not found at
16 || the scene of the crime at 1929 Western Ave.

17 xxx. Furthermore, the fingerprints of an unidentified third person were found '
18 || on the lumber covering Mr. Hamilton’s body. This lumber was used in the construction of the
19 || business from 1933 Western Ave., the same address where Mr. Seka resided and worked.

20 xxxi. The physical evidence ties Mr. Seka to 1933 Western Ave., not to the
21 | scene of the crime at 1929 Western Ave., nor to the victims, nor to the sites where the actual
22 |l perpetrator dumped the bodies,

23 xxxii, Additional testing of the aforementioned items may provide exculpatory
24 || evidence for Mr. Seka, and implicate the actual perpetrator of the crimes.

25 xxxiil. The aforementioned pieces of physical evidence were found at the scene
26 || of the crime at 1929 Western Ave., and where the bodies of Mr. Hamilton and Mr. Limanni were
27 || dumped. These objects likely contain the DNA and fingerprints of the actual perpetrator or of

28 |l other involved parties. Such information would have prevented charges from being filed against
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1 || Mr. Seka, and prevented his prosecution.

2 b. Although Mr. Seka was convicted of first and second-degree murder with the use

L

of a deadly weapon, and robbery and those convictions were upheld on appeal, he has |

4 || continuously denied any involvement in the crimes that occurred in November or December

S §f 1998. For cighteen vears, Mr. Seka has maintained his claim of innocence. Based on the facts of
6 || the case, the biological evidence should contain a genetic profile of the actual perpetrator who
7 1 committed these crimes.

8 c. The testing of physical evidence can establish conclusively that Mr. Seka’s claims

9 | of innocence have merit. Significant advances in forensic science allow genetic marker testing
10 || of the physical evidence that was not possible or even contemplated at the time of Mr. Seka's
11 §| conviction.

12 d. If the type of genetic marker testing Mr. Seka is requesting had been available
13 | prior to Mr, Seka's conviction, it could have excluded Mr. Seka as a suspect and the presence of
14 | that exculpatory evidence would have created a reasonable possibility that he would not have
15 || been prosecuted or convicted.
16 6. Pursuant to NRS § 176.0918(3)(c), the type of Genetic Marker Analysis that Mr. Scka is
17 | requesting to be conducted on the evidence outlined in paragraph 4(a)-(b) is standard Short
18 || Tandem Repeats (STR) testing using a twenty-one Combined DNA Index System (CODIS) loci.
19 7. Pursuant to NRS § 176.0918(3)(d), the type of Genetic Marker Analysis Mr, Seka is
20 || requesting was not available at the time of trial.
21 a. Mr. David Welch, a criminalist or forensic chemist with the Las Vegas
22 || Metropolitan Police Department testified at trial that the forensic testing was limited to “old” |
23 || PCR typing, which could only test to “eliminate, not a test of identification.” Furthermore, no |
24 || one ever asked Mr. Welch to do an identification statement on any of the PCR testing. (Trial
25 || Transcript, February 16, 2001, T 62:9-63:20; February 16, 2001 1T 17:16-19; February 16, 2001
26 | 1118:10-12).
27 b. Mr. Welch testified that no DNA typing results were obtained from the cigarette
N “78 butts found near Mr. Hamilton’s body. (Trial Transcript, February 16, 2001, 1 57:25-58:17).

Las Vegas, NV-B5145
{702} 88C-0600
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¢. Mr. Welch further testified that he was unable to determine if the blood found on
Mr. Hamilton’s fingernail clippings belonged to a male or female. (Trial Transcript, February 16,
2001, 11 11:20-12:7).

d. Only a small fraction of the approximately one hundred and sixty pieces of
physical evidence were tested (see attached exhibit for full and complete list). In the interest of
judicial expediency the above listed twelve pieces of evidence, found in paragraphs 4(a)-(b).
should be tested first. If genetic marker analysis testing of the above-mentioned evidence does
not provide sufficient exculpatory or inculpatory results, additional evidence in the custody of
the State of Nevada may need to be tested.

PRAYER FOR GRANTING OF PETITION

Mr. Seka respectfully requests that the Court, pursuant to NRS § 176.0918, grant his
Post-Conviction Petition Requesting A Genetic Marker Analysis Of Evidence Within The
Possession Or Custody Of The State Of Nevada. Mr. Seka further requests this Court to issue an
Order for a Genetic Marker Analysis of Evidence pursuant to NRS § 176.0918(7) and NRS §
176.0918(9). ‘ I

Dated this _ day of June, 2017,
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MILLER ARMENI SAVARESE

-
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Nevada Bar No. 8357
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Las Vegas, Nevada 89145
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ROCKY MOUNTAIN INNOCENCE CENTER

JENNIFER SPRINGER
Nevada Bar No. 13767 |
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Salt Lake City, Utah 84102
Tel: (801)355-1888

Attorneys for Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence
Center
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Miller Armeni Savarese

Attorneys Al Law

410 S Ramparl Blvd. #420

Las Vegas. NV 891
(702) 880-0000

45

DECLARATION OF JOSEPH J. SEKA
IN SUPPORT OF PETITION TO REOPEN GENETIC MARKER TESTING
CLARK COUNTY DISTRICT COURT CASE NO. C159915

STATE OF NEVADA }
)ss.
COUNTY OF CLARK )

John Joseph Seka, duly sworn, deposes and says:

1. I am over the age of 18, am mentally competent and am imprisoned in the High
Desert State Prison in Indian Springs, Nevada. I am the Petitioner of the present Petition to
Reopen Genetic Marker Testing, Clark County District Court Case No. C159915, and 1 make
this declaration in support thereof.

2. I have reviewed the Petition to Reopen Genetic Marker Testing and it does not
contain any material misrepresentations of fact and there is a good faith basis on the facts
asserted therein for the present request to reopen and continue DNA testing of the evidence
described therein.

3. The DNA testing requested by way of the Petition to Reopen Genetic Marker
Testing was not available at the time of the criminal trial in this matter.

4, The Petition sets forth the rational why a reasonable possibility exists that I would
not have been prosecuted or convicted if exculpatory results had been obtained through genetic
marker testing analysis of the DNA evidence available in this case.

[ declare under penalty of perjury that the foregoing is true and correct.

g

EXECUTED ON this % day of v~ 2017,

e
e e

.
L

Joln Joseph'Seka
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18
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Miller Armeni Savarese

Attorneys At Law

10 §. Rampan Blvd. #420

Las Vegas, NV 83145

(702} 880-0000

CERTIFICATE OF REGISTERED MAIL

The undersigned, an employee of Gentile Cristalli Miller Armeni Savarese hereby

certifies that on thef K day of- ..., 2017, I served a copy of POST-CONVICTION
PETITION REQUESTING A GENETIC MARKER ANALYSIS OF EVIDENCE !

WITHIN POSSESSION OR CUSTODY OF THE STATE OF NEVADA (NRS 176.0918),

by placing said copy in an envelope, registered mail with return receipt requested, postage fully |

prepaid, in the U.S, Mail at Las Vegas, Nevada, said envelope addressed to:

Steven B. Wolfson Adam Paul Laxalt

Clark County District Attorney Nevada Attorney General

Office of the Clark County District Attorney 100 N. Carson Street

200 Lewis Avenue Carson City, Nevada 89701-4717

Las Vegas, Nevada 89101
Regional Justice Center
200 Lewis Avenue

Las Vegas, NV 89155

Eighth Judicial District Court
200 Lewis Avenue

Las Vegas, Nevada 89101
Attn.: Clerk’s Office

An employee of Gentile Cristalli
Miller Armeni Savarese
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DISTRICT COURT

CLARK COUNTY, NEVADA
JOHN JOSEPH SEKA CASE NO.C159915
DEPT. 14
Petitioner,
VS,
STATE OF NEVADA,
Respondent.

DECLARATION OF MARGARET ANN MCCONNELL

STATE OF NEVADA bi
) ss.
COUNTY OF CLARK )
1. I met Thomas Creamer at a car lot where Tom was working in the 1990's. We

quickly became friends, and then started a relationship.
2. [ met John “Jack” Joseph Seka in the 1990’s through Tom.

3. Tom and Jack originally met at drug rehabilitation center, Self Help
Motivated, in Philadelphia.

4. When we first met, Tom had completed the Self Help Motivated
Rehabilitation Program. He continued to live there at the rehabilitation center, and didn’t
appear to be struggling with any drug addiction.

5. Sometime after leaving Self Help, Tom suffered from back pain. In order to
alleviate the pain he used pain medication that he received from my mother.

6. However, Tom's condition quickly deteriorated as he succumbed to his
addiction.
7. Tom began taking any prescription medication he could, including: Paxil,

Xanax, muscle relaxers, and any other prescription drug he could obtain.
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8. Tom would see multiple doctors to obtain these prescription medications.

Q. Tom’s addiction progressed to the point that he would frequently lose
consciousness, have frequent violent mood swings, and would often have gaps in his
memory.

10.  Unfortunately, Tom would also become extremely aggressive and violent. He
would physically abuse me, and threatened to kill me on several occasions. | was often
concerned that he was going to hurt himself, his grandmother, myself, and others around
him.

11.  Due to Jack’s friendship with Tom, I would call Jack for help in calming Tom.

12.  In December 1998 and January 1999, Tom'’s behavior seemed to increase in
intensity.

13.  During this time, [ was living with Tom’s grandmother in a small house
located at 39 Springfield Ave, Flourtown, PA 19031.

14.  Tom became increasingly paranoid. He believed that I was attempting to
steal his grandmother’s house, and that Jack was attempting to take me away from Tom.

15.  During a particularly violent episode with Tom, [ called Jack for help.
16.  Jack came to the home in order to help calm Tom.

17.  Jack took Tom's keys to prevent Tom from driving. Jack was worried that
Tom would hurt himself or others if he was able to drive.

18. Tom was infuriated that Jack would tale his keys.

19. At this time all three of us were in the upstairs portion of the home, which is
where Tom had his bedroom in the small house.

20. | went downstairs while Jack attempted to calm Tom.

21. While downstairs, I could hear the entire conversation and interaction
between Jack and Tom.

22.  Atno point during this interaction did Jack ever admit to, or reference killing
Peter Limanni or Eric Hamilton or having any involvement in the crime that occurred in Las
Vegas.

23.  Jack left the house and was attempting to get into the car to leave because of
how angry Tom had become.
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24.  Abruptly, Tom calmed as if nothing occurred. He told me that he wanted to
walk the dog.

25, 1stood in the doorway and attempted to close the door to prevent Tom from
going outside. 1 was worried that if Tom saw Jack he would become infuriated again.

26.  Despite my best efforts, Tom saw Jack outside. Tom’s mood changed instantly
and he became extremely angry and emotional again.

27.  Tom started attacking me. | tried to stay in the doorway as a longas | could.
28,  Tom forced me to the floor and started hitting me on the head.
29.  Assoon as the doorway was open, Tom lelt the house and chased after Jack.

30.  Once Tom left the house, | turned and locked the door. | then called my sister,
Stacie Daly, and told her to call 911.

31 [ wouldn't open the door until the authorities arrived.

32.  When the authorities arrived, they made Tom sit in a chair and blocked him
while | grabbed some things. His grandmother and [ left and stayed in a hotel.

33. At some point during this incident, jack contacted a local mental institution
to have Tom “302'd” (involuntarily committed to a mental institution under Pennsylvania
law).

34. During this incident, Jack went back and pretended to sleep on the sofa. Tom
thought nothing of it, and eventually passed out. Jack let the mental institution workers
into the house while Tom was sleeping.

35, The mental institution sent several people to the house to seize Tom. They
arrived at the house around the same time that the police arrived.

76.  Tom was institutionalized for several weeks due to the threat he posed to
himself and others.

37.  Asaresult of Tom's treatment towards myself and others, | immediately filed
for a restraining order.

38, | have not communicated with Tom since his initial involuntary
institutionalization.

39,  Tom was angry at Jack because Tom believed that Jack was attempting to

take me away from Tom, and because Jack involuntarily committed Tom to a mental
institution.
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40, Jack did not admit to having any invelvement in the crimes for which Jack
was convicted while at 39 Springfield Ave, Flourtown, PA 19031.

I, Margaret Ann McConnell, declare under penalty of perjury under the law of the State of
Nevada that the foregoing is true and correct.

o "
Executed this |2 day of lL\s;;i’i’\\ 2017 at 2100 Andover Rd,

Cinnaminson, N 08077,

Mot Cotny, WeCopmp BV
Margarét Ann McConnell
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Steven D. Grierson

CLERK OF THE COU
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

STEVEN S. OWENS

Chief Deputy District Attorney
Nevada Bar #004352

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
V5~ CASENO: 99C159915
JOHN JOSEPH SEKA, . XXV
#1525324 DEPTNO:
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION
REQUESTING GENETIC MARKER ANALYSIS

DATE OF HEARING: September 6, 2017
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Petition Requesting
Genetic Marker Analysis.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

111
111
111
/11
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Following the discovery of the bullet riddled bodies of Eric Hamilton and Peter Limanni
in two separate desert locations and his flight out of the jurisdiction, John Seka, hereinafter
Defendant, was charged on June 30, 1999, by way of Information with: Counts I and II —
Murder with use of a Deadly Weapon (Open Murder) (Felony - NRS 200.010, 200.030,
193.165); and Counts III and IV — Robbery with use of a Deadly Weapon (Felony - NRS
200.380, 193.165).

Following a trial by a jury of his peers, on March 1, 2001, Defendant was found guilty
of: Count I — First Degree Murder with use of a Deadly Weapon; Count II — Second Degree
Murder with use of a Deadly Weapon; Count III — Robbery; and Count IV — Robbery.
Defendant was sentenced to serve: life without the possibility of parole in the Nevada
Department of Corrections (NDC) as to Count I, with an equal and consecutive life without
the possibility of parole in NDC for the weapon enhancement; life with the possibility of parole
in NDC as to Count II, with an equal and consecutive life with the possibility of parole in NDC
for the weapon enhancement, to be served consecutively to the sentence imposed in Count I;
35 to 156 months in NDC as to Count III, to be served consecutively to the sentence imposed
in Count II; and 35 to 156 months in NDC as to Count IV, to be served consecutively fo the
sentence imposed in Count III. According to the Judgment of Conviction, Defendant was also
ordered to pay a $25.00 Administrative Assessment Fee, a $250.00 DNA Analysis Fee,
$2,825.00 in restitution as to Count I, and $2,500.00 in restitution as to Count II. The Judgment
of Conviction was filed on May 9, 2001.

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) on April 24,
2001 — this was denied. The Supreme Court filed the Order Dismissing Appeal from the
district court’s interlocutory decision to dismiss Defendant’s Petition for Writ of Habeas
Corpus on November 20, 2001. The Order also reinstated the briefing schedule on Defendant’s
direct appeal from his conviction. Remittitur issued on December 18, 2001.

111
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On April 8, 2003, the Supreme Court filed its Order of Affirmance of Defendant’s
conviction. Remittitur issued on May 6, 2003.

Defendant filed a pro per Petition for Writ of Habeas Corpus (Post-Conviction) on
February 24, 2004. The Court filed its Findings of Fact, Conclusions of Law, and Order
denying the Petition for Writ of Habeas Corpus on January 31, 2005.

On June 19, 2017, Defendant filed the instant Petition for Genetic Marker Testing
(“Petition”). The State responds herein.

STATEMENT OF FACTS

The crime scenes

This case involves two murders committed on two separate dates between November
4, 1998 (when the first victim, Peter Limanni, was last seen), and November 16, 1998 (when
the body of the second victim, Eric Hamilton, was found). There are two crime scenes,
neighboring businesses at 1929 Western Ave. and 1933 Western Ave.! 1929 Western was an
empty business; 1933 Western was occupied by Defendant and his friend Peter Limanni, and
was the site of Limanni’s heating, ventilation, and air condition (HVAC) business “Sinergi,”
where Defendant also worked. Transcript of Jury Trial (“JT*) 2-13-01 Vol. 2 at 37-38, 39, JT
2-14-01 Vol. 1 at 52, 55. The ﬁVAC store occupied the front of 1933; Defendant and Limanni

lived in the back of the store. JT 2-14-01 Vol. 1 at 52.

Although forensic evidence, as outlined below, indicated that the murders were
committed at 1929 and 1933 Western, the bodies of Mr. Hamilton and Limanni were found at
different sites: Limanni was found in the desert near the California border, and Hamilton was
found in a shallow grave off a highway between Las Vegas and Sloan, covered only by a few
pieces of lumber.

Peter Limanni disappears

Sinergi moved into 1933 Western in May of 1998. 2-13-01 Vol. 2 at 38. Throughout |

1998, Sinergi struggled to make ends meet; Limanni fell behind on rent and property of the

I Although Defendant refers in his Petition to 1929 Western Ave. at “the scene of the crime,” the evidence
indicates that, while Hamilton was killed at 1929 Western, Limanni was shot at 1933 Western—a bullet
matching those found in Limanni’s body was found buried in the wall at 1933 Western Ave.

3
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business had to be pawned to generate cash. JT 2-13-01 Vol. 2 at 38, 41. In late 1998,
Defendant and Limanni devised a plan to convert Sinergi from an HVAC business to a cigar
shop. JT 2-14-01 Vol. 1 at 89. They decided to handle some of the necessary reconstruction
themselves. Id. Thus, there were pieces of lumber and construction tools around the property.
JT 2-14-01 Vol. 2 at 21. However, as the HVAC business failed and their financial difficulties
increased, the relationship between Defendant and Limanni deteriorated.

On November 5, 1998, Jennifer Harrison, Limanni’s girlfriend, came to the residence
at 1933 Western looking for Limanni. JT 2-14-01 Vol. 1 at 51, 64. Defendant told Jennifer that
he did not know where Limanni was. She took a look around the place and saw all of Limanni’s
shoes, his dog, and a bullet cartridge on the floor, but could not find Limanni. Id. at 65-67.
After she left Sinergi, Jennifer kept calling Limanni’s phone and asking Defendant where he
might be. Id. at 68-69. Defendant convinced Jennifer not to call police or file a missing person
report, Id. at 69. He told her, “He’s missing because he wants to be missing.” Id. at 69.

On her visit to Sinergi to find Limanni, Jennifer noticed “a couple hundred bucks” out
in the open on the desk. Id. at 68. Shortly before he disappeared, Limanni was seen with $2,000
to $3,000 in cash that he planned to use in converting the HVAC business to a cigar shop. IT
2-13-01 Vol. 2 at 41.

Limanni’s sister, Diane, eventually filed a missing persons report on December 2, 1998.
JT 2-22-01 Vol. 1 at 25-26.

Eric Hamilton’s body is found

On November 16, 1998, a construction worker driving out to a dumping site in Sloan,
Nevada noticed something off the side of St. Rose Parkway that looked like a body. JT 2-14-
101 Vol. 2 at 13, When police came out to the site, they found a very shallow grave with some
lumber placed in a latticework over it. Id. at 14, 15-16. The body was identified as Hamilton.
Police found a slip of paper with Defendant’s name and his cell number in the pocket of
Hamilton’s shirt. Id. at 17, 18. Police traced the phone number to 1933 Western Ave. Id. at 18.

The next day, on November 17, 1998, the owner of one of the other businesses in the

shopping center where Sinergi was located noticed that the 1929 Western business, located

4
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next to Sinergi, looked like it had been broken into. JT 2-14-01 Vol. 1 at 39. He called the
police. Id.

When police officers arrived, they saw broken glass and what appeared to be blood. Id.;
JT 2-20-01 Vol. 1 at 58. They looked around the back of the store where the dumpsters were
located and saw that the dumpsters were empty. Id. at 83-84. They continued investigating. Id.
at 84-85.

While the police officers who responded to the 911 call about the break-in were
investigating, they saw Defendant pull up to 1933 Western and go inside. JT 2-14-01 Vol. 2
at 40-41; JT 2-20-01 Vol. 1 at 60. They decided to talk to him. JT 2-20-01 Vol. 1 at 60-61.
Inside, they noticed a small knife and bullet on the desk. JT 2-13-01 Vol. 2 at 47-48, 62; JT 2-
20-01 Vol. 1 at 64-65. They handcuffed Defendant but released him once they determined
there were not any weapons nearby. JT 2-20-01 Vol. 1 at 65, 67.

Defendant told police that he did not know anything about what had happened next
door and that his business partner, Peter Limanni, also had not been around to see what
happened. JT 2-20-01 Vol. 1 at 61-62. Defendant told police that Limanni had not been around
since November 5, and that he thought Limanni might be up in Lake Tahoe, but did not really
know where he was. Id. at 62, 63.

When the crime scene analyst arrived at 1929 Western, he found a bullet fragment
outside. JT 2-14-01 Vol. 2 at 42, Inside, he saw blood and a jacket with three bullet holes in
it. Id. at 42-43. He called homicide detectives. JT 2-14-01 Vol. 2 at 19. After homicide
detectives arrived, they instructed officers to check the dumpsters again. The dumpsters—
which had been empty before the officers who responded to the break-in call talked to
Defendant—now contained papers and identification cards belonging to Limanni, as well as
shirts with burn marks, including a blue shirt with “Limanni Mechanical Services” on it. JT 2-
14-01 vol. 2 at 33; JT 2-21-01 Vol.1 at 35-36.

Police did not arrest Defendant, but read him his Miranda rights and interviewed him
about Hamilton’s body. Because police had not yet processed any forensic evidence and had

only the inconsistencies in Defendant’s statement, they did not arrest Defendant. JT 2-21-01

5
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Vol. 2 at 42-43. Instead, they took him back to 1933 Western. Id. at 43. When they arrived at
1933, police told Defendant that he could not take the brown Toyota pickup truck parked
outside Sinergi to go to a dinner appointment. Police told him he could not because they had
seen what might be blood in the bed of the pickup truck. Id. at 44-45. In addition to the pickup,
there were two vans belonging to Sinergi outside the building, one a plain white van and one
with Sinergi symbols and markings all over it. Id. at 46. Defendant next tried to take the van
with the Sinergi markings. Id. at 45-46. Police thought it was odd that he would not take the
plain van to meet his friend, so before he left, they asked if they could look inside the back of
the marked van. There, they found blood stains that had been partially wiped off. Id. at 46.
Defendant left for “dinner” in the unmarked white van. Id. at 47.

The investigations merge

Defendant never returned from his dinner. Id, at 47. Instead, he was arrested several
months later in Pennsylvania based on a statement from Thomas Cramer, Defendant’s
longtime friend, that Defendant had confessed to shooting Limanni multiple times. JT 2-20-
01 Vol. 1 at 5-6, 15, 18-19, 19, 23-24.

On December 23, 1998, police in San Bernardino, California, received a call from a
driver who believed he had seen a body being tugged at by dogs in the desert. JT 2-14-01 Vol.
2 at 4-5. The body was eventually identified as Peter Limanni. JT 2-16-01 Vol. 2 at 115, 117.
As Cramer had told police in Pennsylvania, Limanni had been shot at least eight times; five
bullets or bullet fragments were recovered in or around his head. JT 2-21-01 Vol. 1 at 34.

Later, police found that the blood in the rear of the marked Sinergi van, which
Defendant had tried to take to “dinner” on November 17, belonged to Limanni. Limanni had
been shot with a .32 caliber gun with a misaligned chamber. Inside Defendant’s residence at

1933 Western, a recovered bullet fragment matched the bullet recovered from Hamilton's

- body. Seka v. State, Docket No. 37907 (Order of Affirmance, Apr. 8, 2003), at 6; JT 2-14-01

Vol. 2 at 22. At 1933 Western, police found ammunition for a .32 caliber gun and a .357 caliber
gun, as well as a wallet with Limanni’s driver’s license, social security card, birth certificate,

and credit cards. Id. at 22, 23.

6
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Forensic evidence also confirmed Defendant’s involvement in Hamilton’s murder.
Defendant’s fingerprints were found on the lumber covering Hamilton’s body. JT 2-21-01 Vol.
1 at 75-76, 77. DNA testing confirmed that the blood that police had seen in the bed of Toyota
pickup truck outside Sinergi was Mr. Hamilton’s. Additionally, a tire tread found by
Hamilton’s body was the same as that left by the Toyota truck. JT 2-21-01 Vol. 1 at 88-91.
During his interview with police, Defendant denied having seen Hamilton in the month prior
to the interview on November 17; however, during their investigation on November 17, police
found two beer bottles in the waste basket at Sinergi—one bottle had Defendant’s fingerprints
on it, and the other bottle had Mr. Hamilton’s fingerprints on it. JT 2-21-01 Vol. 1 at 85.
(Hamilton had a small amount of alcohol in his system when his body was autopsied. JT 2-14-
01 Vol. 1 at 29.) Hamilton had been shot with a .357 caliber gun; .357 caliber ammunition was
later found in Defendant’s residence at 1933 Western and a bullet fragment from 1933 Western
matched the bullet recovered from Hamilton's body. Seka v. State, Docket No. 37907 (Order
of Affirmance, Apr. 8, 2003), at 6.

Once the forensic testing was completed, an arrest warrant issued for Defendant on
February 26, 1999. JT 2-22-01 Vol. 1 at 19. Defendant was arrested one month later in
Philadelphia, Pennsylvania.

ARGUMENT

Defendant requests that the Court grant his Petition for genetic marker testing of an
extensive list of evidence related to the murder of Eric Hamilton. A petition requesting genetic
marker analysis must include information “identifying specific evidence either known or
believed to be in the possession or custody of the State that can be subject to genetic marker
analysis.” NRS 176.0918(3)(a) (emphasis added). Additionally, a petitioner seeking genetic
marker analysis of evidence which may contain genetic marker information relating to the
prosecution that resulted in the judgment of conviction must provide the rationale for why a
reasonable possibility exists that the petitioner would not have been prosecuted or convicted
if exculpatory results had been obtained through a genetic marker analysis. NRS
176.0918(3)(b).

7
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Defendant asserts that “[i]f the type of genetic marker testing Mr. Seka is requesting
had been available prior to Mr, Seka’s conviction, it could have excluded Mr. Seka as a suspect
and the presence of that exculpatory evidence would have created a reasonable possibility that
he would not have been prosecuted or convicted.” Petition at 8. In making this claim,
Defendant commits the logical fallacy of assuming that someone else’s DNA at the crime
scene, found on items that are common, or commonly handled by others, would be exculpatory
evidence. This is incorrect. The utility of genetic marker testing is that if conditions are right
(e.g., if the DNA is degraded, or if there is not enough DNA to be amplified, even genetic
marker analysis may not produce a clear result), it allows identification or exclusion of those
who might have been at the scene of a crime. However, when the crime scene is a public site
or a site where there is a great deal of traffic, the evidence becomes less useful because people
pass through the site and leave biological evidence behind who had nothing to do with the
crime. Given the public nature of the dump sites of the bodies and the sites of the murders,
DNA from other individuals found at the site would not be exculpatory, especially when
weighed against the rest of the evidence. Rather, such evidence would indicate only that others
had been at that site at some point and shed hair, or tossed cigarette butts, or in some other
way left biological evidence behind.

The argument that it would be exculpatory to nof find Defendant’s DNA on a surface
or at a crime scene also fails. In cases where there is no DNA left behind on a particular surface,
a failure to match DNA is not exculpatory because it does not exonerate a defendant of guilt.
Here, even if Defendant’s DNA were not present on items collected from the sites the bodies
were dumped, it would not be an indication that he was not present at the scene. Given the
overwhelming weight of the evidence in the record, including bullets matching those used to
kill the victims found in his home and blood from both victims found in cars that he drove,? a
failure to find his DNA at sites where the bodies were found or the crime scenes would not be
exculpatory. It would simply mean that he did not leave a detectable amount of DNA behind

when he killed Limanni and Hamilton, and when he dumped the bodies.

? Defendant’s fingerprints were found on the driver’s side of the Toyota pickup, confirming that he drove it. JT
2-21-01 at 83-84.

8
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First, Defendant’s claim that a third pair of fingerprints were found on the lumber
covering Hamilton’s body means that the lumber should be tested for DNA similarly fails.
Petition at 7. DNA belonging to someone who was not Defendant or the victim would only be
exculpatory if Defendant could establish that no one else had touched the lumber. Defendant’s
argument ignores that, in order for any fingerprints on the lumber to be exculpatory, Defendant
would have to show that the murderer, and only the murderer, touched that wood at any point
in history. This is an impossible task, not least because it would require that no one touched
the wood as the tree it came from was cut down, transported to a lumber factory, became
lumber, sold to a construction company, delivered, and used in construction. In short, there
were countless opportunities during the life of that lumber for any number of people to touch
it or shed DNA on it. That DNA from someone other than Defendant might be found on it is
therefore meaningless, especially because Defendant’s fingerprints were on the lumber,
indicating, at the very least, that it was the lumber from 1933 Western, where he lived and
resided. JT 2-21-01 Vol. 1 at 75-76. Regardless of whether or not someone else touched the
lumber at some point, Defendant definitely touched the lumber as well. Thus, the evidence
could not be exculpatory because it would not establish that Defendant did not kill Hamilton.

Genetic marker testing of the wood would not have changed the outcome of the
proceedings. The jury heard evidence that there were another pair of fingerprints on the wood,
suggesting that someone else had touched it. This evidence would not be enough to overcome
the extensive forensic evidence—including blood of both victims in vehicles driven by
Defendant, and bullet fragments matching those found in both bodies in Defendant’s
residence—because the third pair of fingerprints could have been left on the lumber at any
time from the time that the lumber was manufactured to the time that it was placed over
Hamilton’s body. DNA left behind on the wood by a third party would present the same
problem for Defendant, and would therefore not have changed the outcome of the proceedings.

Additionally, Defendant contends that the DNA testing lab could not determine whether
a blood sample recovered from Hamilton’s fingernail clippings belonged to a male or female,

and claims that he is therefore entitled to new DNA testing of the sample. Petition at 9. Here,

9
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Defendant confuses the testing methods about which Mr. Welch, the DNA expert, was
testifying. Although the test to determine whether the blood found on Hamilton’s fingernail
clippings was male or female did not yield results, he was able to conduct other DNA testing.
As Mr. Welch explained to the jury, the locus tested to determine whether the blood sample
belongs to a man or woman is distinct from the DNA locus testing to generate exclusion results
that was done on the blood sample. JT 2-16-01 Vol. 1 at 45-46. There are multiple tests that
are done on a blood sample; that one test did not provide a usable result does not mean that
the other test was invalid. In fact, although the gender-determination test failed, other DNA
testing excluded Defendant as the source of the blood under Hamilton’s fingernails, while
Hamilton was included as the source of the blood under his fingernails. Exhibit 1; see JT 2-
16-01 Vol. 2 at 23. Similarly, Defendant was excluded as the source of DNA for hairs with
apparent blood, while Hamilton was included. Id. Given that Defendant was already excluded
as the source of blood under Hamilton’s fingernails but the jury nevertheless found him guilty,
Defendant fails to explain how any further DNA testing to yet again exclude Defendant as the
source of blood under the victim’s fingernails and identify that blood as belonging to the victim
would have changed the outcome of the trial.

Next, Defendant requests genetic marker testing on a variety of items found near
Hamilton’s body where it was dumped on the side of the road. These items include beer bottles,
cigarette butts, and a chewing tobacco container. This evidence would not be exculpatory, nor
would it have changed the outcome of the trial.

The cigarette butts found near Hamilton’s body actually were tested for DNA but did
not yield DNA typing results. Even assuming, arguendo, that newer testing methods could
yield genetic marker results, however, Defendant does not provide a rationale for why DNA
evidence obtained from these butts would overcome the other evidence introduced at trial,
including the ballistics evidence indicating that bullets matching those used to kill Hamilton
were found in Defendant’s residence. In fact, at trial, Defendant made a compelling argument
that the cigarette butts found near Hamilton’s body were not his because he only ever smoked

Marlboro Reds, which have brown filters, while the two Marlboro cigarette butts found near
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the body had white filters. JT 2-22-01 Vol. 1 at 7-9; JT 2-21-01 Vol. 1 at 13-14; JT 2-21-01
Vol. 2 at 27. Indeed, when police questioned Defendant on November 17, 1998, he had
Marlboro Reds with him, but no cigarettes that had white filters. JT 2-21-01 Vol. 1 at 12-13;
JT 2-22-01 Vol. 1 at 7-9. Given the persuasive evidence that the cigarette butts found near
Hamilton’s body were not Defendant’s that was already presented at trial, Defendant does not
show how even more evidence that the cigarette butts did not belong to him would have
changed the outcome of the proceedings.

At best, if someone else’s DNA were found on the cigarette butts, that would mean only
that someone else smoked and then discarded cigarette butts at the side of the road at some
point before police arrived. It would not counteract the victim’s DNA found in vehicles used
by Defendant. Given that Eric Hamilton’s body was found in a shallow grave off St. Rose
Parkway, a location on the side of the road that is not private, and that Marlboro is not an
uncommon cigarette brand, Defendant would not be able to show that the cigarette butts were
left behind when Hamilton’s body was dumped. This is also true of the chewing tobacco
container and the beer bottles found at the side of the road. It borders on absurd for Defendant
to argue that cigarette butts, beer bottles, and a chewing tobacco container found by the side
of a highway could be exculpatory when there is absolutely nothing to suggest that they were
not discarded by motorists or people who stopped on the side of the road—especially where
the jury heard testimony that people often pulled off nearby to stop. This evidence would not
be exculpatory, nor would it have changed the outcome of the proceedings, since the cigarette
butts, beer bottles, and chewing tobacco container could have been left at any time by any
person. It also would not have explained how bullet fragments matching those used to shoot
Hamilton were found in Defendant’s residence or any of the other inculpatory evidence
presented at trial.

Next, Defendant argues that he is entitled to additional DNA testing because “the vast

majority of the DNA tested belonged to the victims.™ Petition at 7. However, the vast majority

3 Defendant claims that his DNA, extracted from blood samples, that was found on the sink counter should be
disregarded because he worked and lived at 1933 Western. Defendant had cuts on his hands when he was
arrested on November 17, 1998, shortly after Hamilton was killed, his body left in a shallow grave, and covered

11

WAL900\ 999F\035\42\99F03542-RSPN-(GENETIC_MARKER_ANALYSIS)-001.DOCX

APP1637




O 00 ~1 O L R W N e

[ T S T NG T NG T N6 T G T NG R NG T N R e e e
0 ~1 & W A W RN~ O W e N\ Y BN = O

of DNA tested belonged to the victims because both victims’ bodies were transported to dump
sites in the desert, away from where they were killed (Hamilton was killed at 1929 Western
and was found dumped in a shallow grave by the highway; Limanni was shot at 1933 Western
and what remained of Limanni’s body was found being eaten by animals over the border in
California), and their DNA was therefore left behind in the vehicles used to transport them.
Accordingly, it was significant that Limanni’s blood was found in the back of the 1998 Dodge
van driven by Defendant because it indicated that the body was transported in the van; it was
similarly significant that Hamilton’s blood was found in the bed of the pickup truck driven by
Defendant. It was already known that Defendant drove these vehicles. Thus, testing them for
his DNA would not have revealed any information of value, whereas identifying the DNA of
the victims in the vehicles did have evidentiary value.*

Moreover, Defendant claims that “[n]o evidence linked Mr. Seka to any crime at 1929
Western Ave.” Petition at 7. This claim is belied by the record. By his hyperfocus on DNA
evidence obtained from bloodstains, Defendant misrepresents the story told by the totality of
the evidence. In fact, extensive evidence links Defendant to Hamilton’s murder committed at
1929 Western. The evidence that Hamilton was killed at 1929 Western included bullet
fragments, Hamilton’s bullet hole-riddled jacket, and his blood at the scene. On Hamilton’s
body, police found a piece of paper with Defendant’s name and cell phone number. In
Defendant’s home, police found bullets of the same caliber as that used to kill Hamilton.
Additionally, Defendant’s fingerprints were found on the lumber covering Hamilton’s dead

body. Against the weight of all this evidence, Defendant claims that failure to find his DNA

with lumber. JT 2-21-01 at 25-26. However, even assuming, arguendo, that the Court accepts Defendant’s
assertion that the blood by the sink was from another incident and not Hamilton’s murder and the dumping of
his body in the desert, Defendant does not address why that assumption would be exculpatory or would have
changed the outcome of the proceedings, given the evidence detailed above. That is, even if the blood by the
sink was not the result of the crime, that would not in any way mitigate the ample forensic evidence or
Defendant’s attempt to destroy evidence after being questioned by police or Defendant’s escape to
Pennsylvania, returning only after his arrest by the FBI.

4 As an example of a DNA testing result that would not have evidentiary value, Defendant also requests testing
of hair and debris on Hamilton’s jeans. Given that Hamilton was killed in an empty business, his body was
transported in the back of a pickup truck, and he was left on the side of the road, his jeans could have picked
up hair or “debris” at any point, even as he was lying at the side of the road.
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on objects at the crime scene would be exculpatory, but does not provide a reasonable
possibility for how.

Additionally, Defendant argues that, should the Court grant the Petition to test, among
other things, the cigarette butts, lumber, and fingernail clippings, and should these tests not
produce exculpatory results, he is entitled to unlimited DNA testing of any remaining evidence
However, this request is overbroad and fails to satisfy the requirements of NRS 176.09183.
Defendant is not entitled to testing of any and all evidence collected by investigators in the
hopes that some evidence might implicate someone else. Rather, Defendant must show a
reasonable possibility that any DNA test result would be exculpatory and that it would have
changed the outcome of the proceedings.

Defendant contends that the Court should grant the Petition because “[a]dditional
testing may provide exculpatory evidence for Mr. Seka.” Petition at 7 (emphasis added).
Defendant fails to explain how a failure to find his DNA on objects at 1929 Western or the
sites where the bodies were dumped would be exculpatory given the extensive evidence in this
case, much of which is independent of any DNA testing. This substantial evidence includes a
.32 caliber bullet lodged into the wall of the residence he shared with Limanni; Limanni’s
blood in the back of the van that Defendant drove; Defendant’s attempt to destroy evidence
after police visited him on November 17, 1998, by throwing burned identification cards and
papers belonging to Limanni into the dumpster behind 1933 Western; his conversation with
Limanni’s girlfriend, in which he talked her out of filing a missing persons report; Hamilton’s
blood in the back of the Toyota pickup that Defendant drove; Defendant’s fingerprints on the
lumber that covered Eric Hamilton’s body; Hamilton’s fingerprints on beer bottles in
Defendant’s trash despite Defendant’s claim that he had not seen Hamilton in one month
(Hamilton had alcohol in his system when he died); the tire tread by Hamilton’s shallow grave
that matched that of the Toyota pickup driven by Defendant; ammunition matching the calibers
of the guns used to shoot Limanni and Hamilton hidden in Defendant’s ceiling of Defendant’s
residence; and Defendant’s flight to Pennsylvania, where he confessed shooting Limanni to

his friend, Thomas Cramer. DNA testing would not change or affect any of this evidence.
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Defendant bears the burden of showing that, were the Petition granted, there exists a
reasonable possibility that the DNA results would be exculpatory and that the result of the
proceedings would have been different. NRS 176.0918(3)(b). He has not done so here.
Therefore, this Petition should be denied.

CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Petition
Requesting Genetic Marker Analysis be DENIED.
DATED this 15th day of August, 2017.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Steven S. Owens
STEVEN S. OWENS
Chief Deputy District Attorney
Nevada Bar #004352

CERTIFICATE OF ELECTRONIC TRANSMISSION
I hereby certify that service of the above and foregoing was made this 15th day of

August, 2017, by electronic transmission to:

PAOLA ARMEN], ESQ.
E-mail Address: parmeni@gcmaslaw.com

JENNIFER SPRINGER, ESQ.
E-mail Address: jspringer@rminnocence.org

BY:/s/ J. Georges
Secretary for the District Attomey s Office

SSO/NA/jg/MVU
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

. FORENSIC LABORATORY REPORT OF EXAMINATION
NAME: SEKA, John J, (suspect] CASE: 98 1116-0443
HAMILTON, Eric. [victim) AGENCY: LYMPD
DATE: December 1B, 1998
INCIDENT: Homicide BOOKED BY: Ruffino/McPhail
REQUESTED BY: Homiclde/Thowsen
I, DAVID P. WELCH, do hereby daclare: BEC 28 1598

That | am a Criminatist employsd by the Las Vegas Metropolitan Police Department;

That on November 23, 1977, | tirst qualified in the Eighth Judicla) District Court of Clark County,
Nevada, as en expert witness;

That | received evidence In the above case and complated an-examination on the following items:

DW 1 - One sealed envelope hooked by Ruffino {1502/4) containing:
ltemi 9 - Two {2} glass fragments with apparent blood.

wr DW 2 - One sealed envelope booked by McPhall {3326/3) containing:
tem 14 - Three (3} "Cinargi” magnetic business cards with apparent blood.

DW 3 - One sealed envelope hooked by McPhail [3326/5) containing:
item & - Hairs with apparent blood.
[tem 7 - Fingernail clippings frém lefr hand.

— DW 4 - One sealed bag booked by McPhail {3326/14} contzining:
ftemn 37 - Swab with apparent blood.

DW 5 - Ons sealed envelope booked by Reed (3731/1) containing: Rezda ofF 7074
Item 1 - Swab with apparent blood,
ltem 2 - Swab with apparent blood
ftem 3 - Swab with apparent blood.

DW 6 - One sesled enveiope booked by Roberts (67 14/1) comtaining:
Item 1 - One Marlhoro brand cigarette butt
Item 2 - Qne Marlbore brand cigarette butt.

DW 7 - One sealed enveiope booked by Thowsen {(1467/1) containing:
ltem 1 - Buccal swabs from John J. Seka.

DW 8 - Bloodstain reference card of Eric Hamilton.

CONCLUSION;

Eric Hamilton cannot be.excluded as a source of the human blood on the glass fragments
(DW1), the hairs (DW 3), the fingernsil clippings {DW 3}, swab #2 {DW 5} or swab # 3(DW 5.
John J. Seka is excluded as a source of the human blood. See DNA Summary Chart.

98 1116-0443
Page / of & by: .24

fl—' B e R e R I R O R

EXHIBI T “1 o

»

W

[OOSR

-

APP1641



John J. Seka cannot be excluded as a source of the human blood on swab #37 (DW 4). Eric
Hamilton is excluded as & source of the human blood. See DNA Summary Chart

Both Eric Hamilton and John J, Seka are excluded as the source of the human blood on the
magnatic cards (DW 2). See DNA Summary Chart,

Presumptive tests on swab #1 (DW 5) were positive for the presence of blood, however, no
further resuits were obtained.

No DNA typing resuits were obtained on the twao {2) Marlboro brand cigarette butts (DW 6).

! retu{ned the evidence to the vault,

I declare under penalty of perjury that the foregoing is true and cormrect.

A Executed on; /2-2/-25 \_Z/uo// M, Vo724

DAVID P. WELCH, #1418
Criminalist Il

- Witness

98 1116-0443
Page g of & by: P}
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Electronically Filed
9/5/2017 12:48 PM
Steven D. Grierson

ROPP CLERK OF THE COU,
GENTILE CRISTALLI &ﬁ‘-‘é
MILLER ARMENI SAVARESE '

PAOLA M. ARMENI

Nevada Bar No. 8357

E-mail: parmeni@gcmaslaw.com
410 South Rampart Blvd., Suite 420
Las Vegas, Nevada 89145

Tel: (702) 880-0000

Fax: (702) 778-9709

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER

Nevada Bar No. 13767

E-mail: jspringer@rminnocence.org

358 South 700 East, B235

Salt Lake City, Utah 84102

Tel: (801) 355-1888

Attorneys for Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence Center

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
JOHN JOSEPH SEKA, CASE NO. 99C159915
DEPT. XXV
Petitioner,
VS.
STATE OF NEVADA,
Respondent.

DEFENDANT’S REPLY TO STATE’S OPPOSITION OF DEFENDANT’S PETITION
FOR POST-CONVICTION GENETIC MARKER ANALYSIS TESTING — NRS 176.0918

Petitioner, John Joseph Seka (“Mr. Seka™), by and through undersigned counsel, Paola
M. Armeni of the law firm of Gentile Cristalli Miller Armeni Savarese and in cooperation with
the Rocky Mountain Innocence Center, hereby submits the Defendant’s Reply to State’s
Opposition of Defendant’s Petition for Post-Conviction Genetic Marker Analysis Testing NRS
176.0918 (“Response™). Mr. Seka respectfully requests that the Court order DNA testing on the

items outlined in the Petition pursuant to NRS 176.0918.
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I.
SUMMARY

In late 1998, the bodies of two men, Eric Hamilton and Peter Limanni, were found in
relatively remote areas of the Nevada and California deserts. Mr. Seka knew and worked with
both victims, lived and had access to the building next door to where at least one of the victims
was likely killed, and also had access to the vehicles that were purportedly used to transport the
victims’ bodies from the crime scene to the dumping sites. Mr. Seka fully cooperated with police
during their investigation of the murders. However, because of Mr. Seka’s relationship with the
victims, the police focused their investigation on him, ignoring other equally plausible suspects.
After receiving information from Mr. Seka’s long-time friend, Thomas Creamer that Mr. Seka
confessed to killing the two men! police arrested Mr. Seka for the murders. Although some DNA
testing was conducted as part of the investigation of the murders, that testing was completed
solely for the purpose of including Mr. Seka, not for the purpose of identifying the actual source
of the DNA — more probative DNA testing was not available at that time. Although none of the
testing inculpated Mr. Seka, the State was unable to determine who the DNA belonged to and
instead went forward with its purely circumstantial case. In March of 2001, Mr. Seka was
convicted.

Despite the State’s contentions to the contrary, Mr. Seka’s case presents exactly the type
of case for post-conviction genetic marker testing that the N.R.S. 176.0918 was drafted to
address. In 2001, when Mr. Seka was convicted, the jury was presented with a wholly
circumstantial case. No relevant physical evidence placed Mr. Seka at the likely scene of the
crime. No physical evidence connected Mr. Seka to the victims’ deaths. No physical evidence
put Mr. Seka at the sites where their bodies were dumped. Indeed, the physical evidence that was

available and tested at the time was inconclusive, pointed to someone other than Mr. Seka as the

"'In 2017, Thomas Creamer’s former partner, Margaret Ann McConnell, signed a declaration asserting that Mr. Seka
never confessed to Mr. Creamer. Instead, Ms. McConnell suggests that Mr. Creamer fabricated the confession
because he was angry with Mr. Seka for allegedly attempting to steal Ms. McConnell’s affection and for committing
Mr. Creamer to a mental institution. See Exhibit 2 to Mr. Seka’s Post-Conviction Petition for Genetic Marker

Analysis.
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murderer, or was taken from Mr. Seka’s residence. Now, with scientific advances over the last
fifteen years, DNA testing can be used to definitively identify the perpetrator of these murders.
At the very least, it is more than reasonably possible that the requested genetic marker testing
will prove exculpatory to Mr. Seka and would have ultimately prevented his prosecution and/or
conviction,

Strikingly absent from the State’s Response is any explanation as to why testing the
evidence at issue will harm the State in any way. The interests of justice are served by accuracy,
not conviction. If the State believes that the test results do not warrant a new trial for Mr. Seka,
the place to make that argument is when, and if, Mr. Seka files a Motion for a New Trial based
upon the results of the genetic marker analysis. At this stage in the process, Mr. Seka is claiming
that he is innocent and, as a result, is simply requesting that probative evidence be tested. Because
there is the potential that Mr. Seka was wrongfully convicted and evidence that remains intact
could shed light on that issue, the interests of justice weigh overwhelmingly in favor of
gathering more information, not less. Indeed, this search for the truth benefits not only Mr, Seka,
but also the State.

Thus, for the reasons outlined in his original Petition and in the reply below, Mr. Seka
respectfully requests this Court to grant his Petition Requesting a Genetic Marker Analysis of
Evidence with the Possession or Custody of the State of Nevada (N.R.S. 176.0918).

II.
STATEMENT OF FACTS

In its Response to Mr. Seka’s Petition Requesting Genetic Marker Analysis, the State
overstates the strength of evidence against Mr. Seka at trial. Simply put, Mr. Seka was convicted
based wholly on circumstantial evidence. Although evidence presented at trial tied Mr. Seka to
1933 Western Avenue and the vehicles parked there, evidence was also presented that
established that Mr. Seka lived and worked at 1933 Western Avenue and others besides Mr. Seka
had access to those vehicles. Importantly, the circumstantial evidence did not definitively
connect Mr. Seka to the actual crimes, to the actual crime scene (1929 Western Avenue), to the

victims® bodies, or to the sites where the actual perpetrator dumped the bodies. It is true, as the
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State repeatedly asserts, that the circumstantial evidence led to Mr. Seka’s conviction. What is
also true, however, is that a careful examination of the facts make clear that DNA testing various
pieces of evidence collected at the actual crime scene and the dump sites in order to establish the
identity of the actual perpetrator creates a reasonable possibility that Mr. Seka would not have
been prosecuted or convicted should the results of that testing show someone other than Mr.
Seka.

The Crime Scene

The State suggests that two crime scenes exist. However, the forensic evidence suggests
that Eric Hamilton (“Mr. Hamilton”) was murdered in 1929 Western Avenue (“1929”), and the
site of Peter Limanni’s (“Mr. Limanni”’) murder is unknown.

First, all indications are that Mr. Hamilton was murdered in 1929. Trial Transcript,
February 14, 2001, Vol II 19:12-24; 42:21-25; 46:9-14. The front glass in the entryway of 1929
was shattered. Id. The police found copious amounts of blood on the entryway carpet and on the
broken glass. /d. The police also discovered apparent drag marks in the blood on the floor of
1929 and a bloody jacket with apparent bullet holes. /d. These holes were later compared to Mr.
Hamilton’s wounds, and were found to be similar to those in Mr. Hamilton’s body.2 The police
also found three jacketed bullets and three bullet fragments next to the blood in 1929. In the
parking lot immediately in front of 1929, the police found a piece of molding from the broken
window with what appeared to be a bullet hole. Trial Transcript, February 14, 2001, Vol II
42:14-20. Finally, a lead projectile (assumed to be from a bullet) was found on the sidewalk

outside of 1929. Id.

In contrast, 1933 Western Avenue (“1933”) showed no signs of a crime.® Trial

2 Although the State states in its Response that “[i]nside Defendant’s residence at 1933 Western, a recovered bullet
fragment matched the bullet recovered from Hamilton’s body” the State’s medical examiner testified that Mr.
Hamilton was shot three times and each bullet had an exit wound so that no bullets or bullet fragments were found in
Mr. Hamilton’s body. Trial Transcript, February 14, 2001, Vol 1 24-31. Furthermore, the State merely asserted at
trial that the bullet fragments found in 1929 were “class consistent” not a “match.” Trial Transcript, February 21,
2001, Vol 165:12-66:3.

3 Mr. Limanni was shot twice through the chest and eight times in the head. Trial Transcript, February 16, 2001, Vol
Il 51:2-7; Trial Transcript, February 16, 2001, Vol Il 51:2-25. Had he been killed at 1933, certainly some blood or
other evidence of this brutal attack would have been discovered.
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Transcript, February 21, 2001, Vol 137:7-12. The police did not find any blood from the victims,
any signs of a struggle or break-in, or any bullet riddled clothing. /d Instead the police
discovered a single bullet fragment buried in the wall of 1933. /d The bullet fragment had no
blood on it. /d In its Response, the State asserts that this bullet matched those found in Mr.
Limanni’s body. State’s Response to Defendant’s Petition Requesting Genetic Marker Analysis
3, 6,7, 89, and 11. However, the State’s own expert trial witness, Dr. Torrey Johnson,
characterized the bullet as only “class consistent” to those found in Mr. Limanni’s body. Trial
Transcript, February 21, 2001, Vol I 65:12-66:3. In fact, Dr. Johnson testified that more than ten
different types of ammunition and various types of firearms could have been associated with that
bullet fragment. /d. While the State suggests that this bullet is proof that 1933 was the scene of
Mr. Limanni’s death, there is no indication how or when that bullet was shot into the wall. Trial
Transcript, February 20, 2001, Vol II 40:15-17. Further, while there is undisputed evidence that
Mr. Limanni was shot ten times (twice in the chest and eight times in the head), there is
absolutely no blood or other evidence of such brutality in 1933. Trial Transcript, February 16,
2001, Vol II 51:2-7; Trial Transcript, February 16, 2001, Vol II 51:2-25. Finally, the other
complete bullet cartridges found in 1933 included calibers other than those used in the murders,
and a witness testified that she saw at least one bullet in the business well before the murders
occurred. Trial Transcript, February 20, 2001, Vol II 40:15-17; 12/7/1998 Police Interview of
Jennifer Harrison pg, 17.

The police also found a beer bottle in 1933 with Mr. Hamilton’s fingerprints. Trial
Transcript, February 20, 2001, Vol II 65:5-9. However, numerous beer bottles were also found
and collected from trash cans in several offices within 1933 and in the dumpster behind 1929 and
1933. Id. It was impossible to determine when Mr. Hamilton left that beer bottle in 1933, but his
presence at that location was no surprise. Mr. Hamilton worked for Mr. Limanni and Mr. Seka.
Trial Transcript, February 16, 2001, Vol II 66:19-67:5. Mr. Hamilton’s employment relationship
with the business also explains why Mr. Seka’s phone number was found on a note in Mr.
Hamilton’s pocket. /d

Importantly, many individuals besides Mr. Limanni, Ms. Jennifer Harrison (Mr.
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Limanni’s girlfriend at the time), Mr. Hamilton and Mr. Seka had access to 1933. Trial
Transcript, February 16, 2001, Vol II 88:21-23; 91:3-20; 96:22-24. Specifically, Tak Kato (“Mr.
Kato”) and Kaz Toe (“Mr. Toe”) had access. Id These Japanese investors financed Mr.
Limanni’s business and lost $100,000 after Mr. Limanni stole their funds. /d. Not only were
these individuals financing Mr. Limanni’s business, they leased the business vehicles (four vans
and a truck) for Mr. Limanni. /d. Indeed, Mr. Kato was also the guarantor on the note on the
business. Trial Transcript, February 13, 2001, Vol I 52:20-22. Additionally, Amir Mohamed and
his associates had access to 1933. Detective Thowsen’s 12/10/1998 Officer’s Report pg. 15-16.
Amir and his associates invested with Mr. Limanni to change Mr. Limanni’s business into a
cigar shop. Id. Finally, numerous other people patronized the business as Mr. Limanni and Mr.
Seka hosted frequent parties at that location. Trial Transcript, February 20, 2001, Vol I 16-17.

Anyone who had access to 1933 also had access to the five vehicles associated with the
business. Trial Transcript, February 14, 2001 Vol I 89, While Mr. Limanni and Mr. Seka drove
the work vehicles interchangeably, there was a period of time that Ms. Harrison drove the brown
Toyota truck. Id. The keys for all five of the vehicles were located inside the business and were
accessed from the business. Trial Transcript, February 21, 2001, Vol I 12:1-3. During the police
investigation, the police were even able to retrieve the business keys from inside the business.
Trial Transcript, February 21, 2001, Vol II 45. On October 26, 1998, before Mr. Limanni
disappeared, Mr. Kato repossessed one of the vans that he provided for the business. Trial
Transcript, February 13, 2001, Vol II 34:1-16; 92:20-25; see 2/26/1999 Declaration of
Warrant/Summons Constitution, pg 11. He did not have his own set of keys; Mr. Kato simply
obtained the keys from inside the business. /d

Peter Limanni Disappears

As early as September 1998, Mr. Limanni began removing large sums of money from his
bank accounts. Trial Transcript, February 21, 2001, Vol II 70:17-71:21. On September 22, 1998,
Mr. Limanni signed a lease for an office space in Lake Tahoe. Trial Transcript, February 14,
2001, Vol I 86-87; Detective Thowsen’s 12/10/1998 Officer’s Report pg. 19. Unfortunately, Mr.

Limanni’s check bounced and he returned to Lake Tahoe on October 5, 1998, with another
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check. Detective Thowsen’s 12/10/1998 Officer’s Report pg. 19. Mr. Limanni paid for three
months of the lease and he intended to move into the office spaces on October 15, 1998. Id.; see
Defendant’s Trial Exhibit CC — Shopping Center Lease. Mr. Limanni left one of Cinergi’s work
vans in Lake Tahoe for the future transition. Trial Transcript, February 14, 2001, Vol I 86-87

While originally paying rent for 1933 on time, in October 1998, Mr. Limanni started to
pay rent late. Trial Transcript, February 13, 2001, Vol II 38:18-22. Around the same time in
October, Mr. Kato told Limanni that he wanted his investment money returned. Trial Transcript,
February 16, 2001, Vol II 91:3-20. Mr. Kato had a volatile relationship with Mr. Limanni,
especially after Mr. Kato found out that Mr. Limanni was using the business funds for personal
use. Trial Transcript, February 16, 2001, Vol II 90:1-6. Unable to receive a return on his large
investment, Mr. Kato was forced to start bankruptcy proceedings that same month. Trial
Transcript, February 16, 2001, Vol II 97:16-21. On November 2, 1998, Mr. Limanni closed his
bank accounts. Trial Transcript, February 21, 2001, Vol II 70:17-71:21. Mr. Limanni was last
seen between November 4 and 6. Trial Transcript, February 13, 2001, Vol II 40:1-11; February
14,2001, Vol I 51:6-18. With the business defunct, and Mr. Limanni missing, Mr. Seka pawned
various items from the business in an attempt to keep the business afloat. Trial Transcript,
February 23, 2001, Vol II 21:1-5.

Mr, Limanni’s sister filed a missing persons report on December 2, 1998. Trial
Transcript, February 13, 2001 Vol I 25:25-26:24. On December 23, Mr. Limanni’s body was
found off of a service road in the California desert near the Nevada border. Trial Transcript,
February 14, 2001, Vol II 4-5.

Eric Hamilton’s Body is Found

On November 16, 1998, a construction worker found Mr. Hamilton’s body on the side of
the road under several pieces of lumber.* Trial Transcript, February 14, 2001, Vol II 13:13-14:9.

The police found a note in Mr. Hamilton’s pocket with Mr. Seka’s name and phone number. The

4 From the pieces of lumber collected, three boards contained fingerprints from Mr. Seka and Mr. Limanni. Another
two boards contained latent prints that did not match Mr. Seka or Mr. Limanni. These unidentified latent prints were
never compared to the latent prints identified on the Beck beer bottle found near Mr. Hamilton’s body. Trial
Transcript, February 21, 2001, Vol I1 17:2-17.
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police traced the number to 1933. Trial Transcript, February 14, 2001, Vol I 17-18.

The day after Mr. Hamilton’s body was found, November 17, 1998, a neighboring
business owner called police about an alleged break-in at 1929. Trial Transcript, February 14,
2001, Vol I 39-40. Upon arrival, the police noticed broken glass and apparent blood in 1929.
Trial Transcript, February 20, 2001, Vol 1 57:25-58:23. Several weeks later, Officer Nogues filed
a report indicating that he searched the perimeter of the business and then the dumpster behind
the business. Trial Transcript, February 20, 2001, Vol I 96:10-15; 83:5-8; 84:1-5. In that report,
Officer Nogues recalled that the dumpster contained some miscellaneous papers. Trial
Transcript, February 20, 2001, Vol I 84:2-5.° However, Richard Ferguson (“Mr. Ferguson”), the
business owner who initially called the police about the disturbance at 1929, recalled that the
dumpster contained more than just miscellaneous papers. Trial Transcript, February 14, 2001,
Vol I 47:10-14; February 22, 2001, Vol Il 53:4-15. Mr. Ferguson stated that before he called
police the dumpster contained papers and burnt material consistent with the police photographs
that were later taken. /d. Mr. Ferguson also stated that he witnessed another individual, not Mr.
Seka, in the back of the businesses. /d. Once police arrived, Mr. Ferguson stated that a plain-
clothed police officer stood watch over the dumpster. Trial Transcript, February 20, 2001, Vol I
106-107. This belies the State’s implication in its Response that Mr. Seka secretly disposed of
important documents and evidence in the dumpster affer police arrived.

While the police investigated 1929, Mr. Seka arrived in a Toyota pickup truck. Trial
Transcript, February 20, 2001, Vol I 61:5-11. The police approached Mr. Seka and informed him
of the disturbance in 1929. Id The police asked Mr. Seka if they could search 1933 in case

anyone inside needed medical attention.® Trial Transcript, February 20, 2001, Vol I 63:24-64:4.

5 A crime scene analyst reported that the dumpster contained miscellaneous papers and forms of identification
belonging to Mr. Limanni as well as several shirts with burn marks. Trial Transcript, February 14, 2001, Vol 11 33;
February 21, 2001, Vol 1 35-36. However, police testified that there was no apparent smell of anything burning or
smoke at the scene. Trial Transcript, February 20, 2001, Vol 11 3:19-4:3.

% When approached by the police, Mr. Seka informed them that he believed that Mr. Limanni may have been in Lake
Tahoe with Mr. Limanni’s girlfriend. Officer Kroll’s 12/10/1998 Officer’s Report pg 2. Mr. Limanni recently signed
a lease for a new office space in Lake Tahoe and had left one of Cinergi’s vans at the location. Trial Transcript,
February 14, 2001, Vol I 86-87, 99; see Defendant’s Exhibit CC — Shopping Center Lease. Also, Mr. Limanni
frequently left his dog, Jake, with Mr. Seka when he traveled to Lake Tahoe or went out with his girlfriend. Trial

Transcript, February 14, 2001, Vol 1 99.
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Mr. Seka immediately consented and signed a consent to search card giving the police
permission to “search for items directly or indirectly related to the investigation of MURDER
W/DW.” Trial Transcript, February 20, 2001, Vol 1 64:5-7; 11/17/1998 Consent to Search Card.
While searching 1933, the police saw a bullet and some knives. Trial Transcript, February 20,
2001, Vol I 64:22-65:11. The police then searched Mr. Seka and handcuffed him as they
continued to search 1933. Trial Transcript, February 20, 2001, Vol I 65:13-20. Michael Cerda,
the property owner of 1933, stayed with Mr. Seka while the officers searched the business.
11/7/1998 Police Interview of Michael Cerda pg, 10. Numerous officers, including Detectives
Hufner and Buczek, responded to the scene to investigate 1929 and 1933. See Defendant’s Trial
Exhibit C — Officer Response Log. Detectives Hufner and Buczek were at the scene for 8-9
hours and never left the scene during that time. Trial Transcript, February 21, 2001, Vol 1I 33:2-
9. The police were at the scene “constantly, continually” throughout the day investigating. Trial
Transcript, February 14, 2001, Vol II 35:7-8.

Mr. Seka was then taken to the Las Vegas Metro Police Department detective bureau.
Trial Transcript, February 21, 2001, Vol I1 36:11-15. Mr. Seka signed a rights of persons arrested
card at 2:50 PM. 11/17/1998 Rights of Persons Arrested. Detective Thomas Thowsen
interviewed Mr. Seka from 3:25-3:48 PM. 11/17/1998 Interview of John Joseph “Jack” Seka.
The police then fingerprinted Mr. Seka and obtained a buccal swab after he signed a consent to
search at 4:15 PM. 11/17/1998 Consent to Search. The police took Mr. Seka back to 1933 after
informing him that he was not under arrest. Trial Transcript, February 21, 2001, Vol I1 43. Upon
arriving at 1933, the police informed Mr. Seka that he could not enter the business because it was
being processed by a crime scene analyst. Trial Transcript, February 21, 2001, Vol 11 44:14-17.

Mr. Seka told the police that he had a dinner appointment and he needed a vehicle. /d. at
44:18-22, The police informed Mr. Seka that he could not take the Toyota truck because the
police impounded it to process it as evidence. /d. at 44:18-22. Mr. Seka provided the police with

the key to the Toyota and asked if he could retrieve the keys to one of two remaining business
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vans.” Id. at 44:23-45:3. The police entered the business and retrieved the keys to the vans. Id. at
45:16-19. The police gave Mr. Seka keys to the unmarked white business vehicle without license
plates. Id. at 46:3-4; 68-69. The police then reconsidered and suggested that Mr. Seka drive the
van with the large business decals. /d. at 46:7-12. Before giving him the keys, the police asked
Mr. Seka if they could search the van with the large decals, to which Mr. Seka readily agreed. /d.
After discovering what appeared to be blood, the police impounded the vehicle. Id. at 46:17-
47:6. After the police searched the unmarked van and found no apparent “evidentiary connection
to any of the cases,” they again gave Mr. Seka the keys and told him he was free to leave. /d. at
47:4-9,
The Investigation Merges

The police did not indicate that Mr. Seka was expected to return after his dinner
appointment so he returned to a friend’s home where he had been staying after Mr. Limanni
disappeared and the business was not operating. Id. at 47:21-23; Trial Transcript, February 22,
2001, Vol T 15-17; see Officer’s Report, Officer Kroll page 2 Dictation 120598/1120 Job#
65221. Because he had no money and no employment after Mr. Limanni disappeared with all of
the business assets, Mr. Seka chose to return to his home to the East Coast. Indeed, Mr. Seka
moved to Nevada only after Mr. Limanni invited Mr. Seka to work for him in Las Vegas. Trial
Transcript, February 22, 2001, Vol II 20-21; 32:1-7; 43:21-44:18; 12/7/1998 Police Interview of
Jennifer Harrison, pg. 39. Before leaving Nevada, Mr. Seka informed the police that his daughter
and parents lived on the East Coast. Id. In addition, Mr. Seka provided the police with several
addresses and phone numbers where he could be reached. /d.; 11/17/1998 Police Interview of
Jack Seka, pg. 4-5. The police never attempted to contact Mr. Seka. Trial Transcript, February
22,2001, Vol IT 20-21; 32:1-7; 43:21-44:18.

Mr. Creamer initially learned of the homicide of Mr. Limanni and the ensuing police

investigation from Lee Polsky, a mutual friend of Mr. Seka and Mr. Limanni, in December 1998.

7 Out of the five vehicles Mr. Kato leased to Mr. Limanni only three remained at this time. To Mr. Kato’s dismay,
Mr. Limanni took one of these vans to Lake Tahoe where Mr. Limanni wanted to open a new business location.
Trial Transcript, February 16, 2001, Vol IT 102:19-24. Mr. Kato repossessed another van when he realized that Mr.
Limanni swindled his funds. Trial Transcript, February 13, 2001, Vol I1 34:1-16 92:20-25.
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Trial Transcript, February 22, 2001, Vol II 48:17-50:12; Officer Dusak’s 4/9/1999 Investigation
Interview Record of Thomas Creamer pg 2. Mr. Creamer was involuntarily committed to a
mental institution as a result of his erratic and violent behavior. See Petition Exhibit 2. Upon his
release, Mr. Creamer contacted the State about Mr. Seka. Trial Transcript, February 20, 2001,
Vol I 5-6, 15, 18-19, 23-24, see Petition’s Exhibit 2. A state arrest warrant was issued by the
State on February 26, 1999. Trial Transcript, February 22, 2001, Vol I 20. On March 15, 1999,
the United States Marshals and other federal agencies were ordered by the District Court of
Nevada to arrest Mr. Seka. 3/15/1999 District of Nevada Warrant for Arrest. Mr. Seka was
arrested at his home in Pennsylvania based on the circumstantial evidence and Mr. Creamer’s
false statement. Trial Transcript, February 20, 2001, Vol I 5-6, 15, 18-19, 23-24, see Petition’s
Exhibit 2.
III.
ARGUMENT

As specifically outlined below, Mr. Seka’s Petition meets the requirements outlined in
section 3(b) of N.R.S. 176.0918. That section requires the petitioner present “[t]he rationale for
why a reasonable possibility exists that the petitioner would not have been prosecuted or
convicted if exculpatory results had been obtained through a genetic marker analysis of the
evidence” requested in the petition. Nev. Rev. Stat. Ann. § 176.0918 (3)(b).® If the type of
genetic marker testing Mr. Seka is requesting had been available prior to Mr. Seka's conviction,
it could have excluded Mr. Seka as a suspect and the presence of that exculpatory evidence
would have created a reasonable possibility that he would not have been prosecuted or convicted.
The State’s contention that circumstantial evidence presented nearly twenty years ago trumps

possibly definitive genetic marker testing is simply misplaced.’

8 Throughout its Response, the State suggests that this “reasonable possibility” standard is more onerous than
provided in the Statute. Specifically, the State repeatedly suggests that in order to be granted DNA testing, Mr. Seka
must show that “the result of the proceedings would have been different.” Further, the State seems to indicate that
Mr. Seka must show that the DNA evidence would conclusively establish his innocence. Neither of the State’s
assertions are correct. Mr. Seka need only show that there is a “reasonable possibility” that he would not have been
prosecuted or convicted” had the DNA results been exculpatory.

° The State also seems to indicate that should the evidence be tested and definitively identify another possible
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Specifically, as stated in the Petition, discussed above, and emphasized by the State in its
Response, Mr. Seka was convicted based entirely on circumstantial evidence — most notably Mr.
Seka’s alleged confession to Mr. Creamer; Mr. Seka’s relationship to the victims and access to
1933; the victims’ blood found in two of the business vehicles; and Mr. Seka’s purported flight
from the jurisdiction. However, this circumstantial evidence is not as strong as the State
suggests. More importantly, the State fails to acknowledge the ample circumstantial evidence
that pointed away from Mr. Seka as a potential suspect and that the requested DNA testing can
lead to the identification of the actual perpetrator.

First, Mr. Creamer fabricated Mr. Seka’s alleged confession and as such, it is
disingenuous of the State to rely on it as a basis for urging this Court to deny the requested DNA
testing. See Petition Exhibit 2. Heavily drugged, violent, and unpredictable, Mr. Creamer was
abusing his girlfriend, Margaret Ann McConnell (*Ms. McConnell”), when the “confession”
allegedly occurred. /d. Ms. McConnell called Mr. Seka for assistance after a particularly violent
episode, and the pair had Mr. Creamer involuntarily committed to a mental institution. /d.
Knowing about Mr. Limanni’s homicide and the police investigation, upon his release Mr.
Creamer told the police that Mr. Seka confessed to the murders. /d.; Trial Transcript, February
22, 2001, Vol II 48:17-50:12; Officer Dusak’s 4/9/1999 Investigation Interview Record of
Thomas Creamer pg. 2. However, the presence of Ms. McConnell and her sister, made such an
interaction impossible without the other two also witnessing the confession. /d. Even assuming,
arguendo, that the confession occurred, false confessions are involved in 1 out of 4 DNA
exonerations.  See  https://www.innocenceproject.org/causes/false-confessions-admissions/,
visited on August 30, 2017. A “confession” simply cannot form the basis for denying probative
DNA testing.

Second, evidence collected at 1933—including the blood found in the business
vehicles-—does not connect Mr. Seka to the crimes. The State’s assertion to the contrary is not

sufficient to deny DNA testing that could identify the actual perpetrator. As indicated in the

(continued)
suspect that that result would not be sufficient to meet the statutory standard. This argument simply does not stand

under a plain meaning interpretation of the statutory language.
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record, Mr. Seka worked and lived in 1933. As such, his fingerprints and DNA are present on
anything connected to the business i.e. the work vehicles, the lumber used to cover Mr.
Hamilton, and inside the business. Any connection to this evidence simply indicates that Mr.
Seka had interaction with that piece of evidence at some point, not necessarily in connection to
the crimes. Furthermore, as discussed above, numerous individuals (including plausible
alternative suspects) had access to 1933 and the business vehicles. The keys to the vehicles were
located in the business, and any individual who had access to the business had access to the
vehicles. Finally, there is absolutely no indication that a crime occurred at 1933. Mr. Hamilton
was likely killed at 1929 and Mr. Limanni was killed at an unknown location. The only piece of
evidence gathered at 1933 was a single bullet fragment. Mr. Limanni was shot ten times, twice in
the chest and eight times in the head. At least two of those bullets passed through Mr. Limanni’s
body. In such a heinous and brutal murder, a single bullet fragment, particularly one without
blood on it, simply cannot serve as grounds to designate a crime scene.

Third, the State’s implication that Mr. Seka’s decision to move back to Philadelphia after
the murder investigations began is a red herring at best. It is undisputed that Mr. Seka no longer
had a place to live, a source of income, or any other connections in Las Vegas. It is also
undisputed that Mr. Seka cooperated with the police investigation and provided contact
information in the event that police needed to speak with him. He allowed searches of both his
home and business (1933). He consented to searches of the business vehicles. He consented to a
search of his own persons. He gave consent for the police to take DNA samples from him. He
also provided a voluntary police statement and submitted himself to police questioning. Mr. Seka
did not obstruct the murder investigations or try to hide evidence. Perhaps Mr. Seka’s
cooperation should be viewed as circumstantial evidence in his favor rather than, as the State
implies, evidence indicating his guilt. However, whichever way it is viewed, it is irrelevant to
whether post-conviction DNA testing should be completed.

Fourth, although the State outlines the circumstantial evidence used to convict Mr, Seka,
the State also fails to acknowledge the ample circumstantial evidence presented at trial indicating

that Mr. Seka was not the perpetrator. See above and Petition pp.3-7. Nonetheless, the
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circumstantial evidence both implicating and exculpating Mr. Seka can be definitively clarified
with post-conviction genetic marker testing. Simply put, this testing can provide conclusive
evidence of whether or not Mr. Seka was the perpetrator of these crimes.

Finally, genetic marker testing of the multiple jacketed bullets and a black baseball cap
found on the floor of the reception room of the 1929 crime scene; several Marlboro brand
cigarette butts, two empty “Beck’s” brand beer bottles and one “Skoal” brand cut spearmint
chewing tobacco container found near Mr. Hamilton’s body; seven pieces of lumber found on or
near Mr. Hamilton’s body (two of the seven pieces contained unidentified fingerprints), bloody
hairs collected from under Mr. Hamilton’s fingernails; Mr. Hamilton’s fingernail clippings with
possible touch DNA; hair and debris found on Mr. Hamilton’s clothes; and a white cotton
material found on Mr. Limanni’s body; can identify the perpetrator of these violent acts. These
pieces of physical evidence were so intimately connected to the commission of the crime, that
the actual perpetrator likely left their DNA on them. As such, Mr. Seka’s request for genetic
maker testing of these items meets the statutory requirement that “a reasonable possibility exists
that the petitioner would not have been prosecuted or convicted if exculpatory results had been
obtained through a genetic marker analysis of the evidence” Nev. Rev. Stat. Ann. § 176.0918.

The multiple jacked bullets'® and the black baseball cap found in 1929 are closely related
to the murder of Mr. Hamilton. These items were collected near Mr. Hamilton’s blood in 1929.
Mr. Hamilton was murdered in an empty business. Apparently devoid of any items, aside from
those associated in the crime, these bullets would have been handled by the perpetrator of the
crime. The hat may have been left by the perpetrator, removed from Mr. Hamilton by the
perpetrator (as Mr. Hamilton’s jacket was removed), or moved by the actual perpetrator.

The cigarette butts, two empty beer bottles, and chewing tobacco container were all
collected in close proximity to Mr. Hamilton’s body in a remote desert location. This was not a
public thoroughfare as the State suggests. It was not near any businesses or homes. Although

there was a freeway within sight of the place where Mr. Hamilton’s body was discarded, the

19 There appears to be some discrepancy in the record if the bullets collected were spent shell casings or complete
jacked bullets.
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actual location of his body was on the side of a road that was not well-travelled. Importantly, the
police deemed the items near Mr. Hamilton’s body important enough to collect and, indeed,
attempted to get physical evidence from both the cigarette butts and the beer bottles.
Unfortunately, at the time, the DNA testing results of the cigarette butts were inconclusive. Trial
Transcript, February 16, 2001, Vol I 57:20-58:7. A latent finger print was identified on one of
the beer bottles, but was not matched to anyone and was not tested for DNA. Trial Transcript,
February 21, 2001, Vol I 72:23-73:3. While the State asserts in its Response that “[a]t best, if
someone else’s DNA were found on the cigarette butts, that would mean only that someone else
smoked and then discarded the butts at the side of the road,” the likelihood that a person other
than the perpetrator discarded identical cigarette butts in such close proximity to Mr. Hamilton’s
body is unlikely. Further, the State cannot claim that the test results of these items would be less
probative now than they would have been at the time of trial. In short, the State’s objections to
testing now is belied by their attempts to test at the time of the crime.

Despite the State’s elaborate explanation concerning the seven pieces of lumber used to
cover Mr. Hamilton’s body, it is not disputed that the perpetrator touched them. While three of
the seven boards contained fingerprints from Mr. Seka and Mr. Limanni, two pieces contained
unidentified latent finger prints. Trial Transcript, February 21, 2001, Vol II 17:2-17. These prints
were never compared to the prints lifted from the beer bottles found near Mr. Hamilton’s body
nor were they tested for DNA. /d. If touch DNA is extracted from these unidentified fingerprints,
taken in accumulation with the other evidence, it can implicate the actual perpetrator of the
crime. This is also true for the bloody hair collected from under Mr. Hamilton’s fingernails, Mr.
Hamilton’s fingernail clippings, hair and debris found on Mr. Hamilton’s clothes, and a white
cotton material found on Mr. Limanni’s body. While the State did test the blood on the hair
found under Mr, Hamilton’s fingernails and the clippings themselves, they only tested those
items for Mr. Seka’s and Mr. Hamilton’s DNA. They did not find Mr. Seka’s DNA, and the
blood on the hair and nails belonged to Mr. Hamilton. However, they did not test the hair itself
or clippings for any other DNA — DNA belonging, for example, to one of the alternative

suspects. Testing that material now to identify who Mr. Hamilton struggled with prior to his
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death will unquestionably prove exculpatory to Mr. Seka. The white cotton material found on
Mr. Limanni’s body is equally probative, equally relevant and creates an equal possibility of
exculpatory results for Mr. Seka.

New significant developments in DNA allows for more advanced testing which was not
available in 1998. At the time of trial the forensic testing was limited to “old” PCR typing, which
could only test to “eliminate, not a test of identification.” Trial Transcript, February 16, 2001,
Vol I 62:9-63:20; February 16, 2001, Vol II 17:16-19, 18:10-12. Now, DNA testing can be
done on all of these pieces of evidence and can not only exclude Mr. Seka but can include one of
the alternative perpetrators. In short, genetic marker testing of this evidence can identify the
perpetrator of this violent act. Had this testing been available at the time of the police
investigation or the trial, it is more than reasonably possible that Mr. Seka would not have been
prosecuted. See N.R.S. 176.0918. Rather, police and prosecutors would have focused on the
person who deposited the relevant DNA and left Mr. Seka, an innocent man, to go on with his
life.

Similarly, if the jury was presented with DNA evidence showing that not only was Mr.
Seka’s DNA not present on the most probative physical evidence collected from the crime scene,
but that someone else’s DNA, someone who had ill feelings towards Mr. Limanni and/or Mr.
Hamilton, there is more than a reasonable possibility the jury would not have convicted Mr.
Seka. This is true even if the evidence collected, as the State asserts, was found in a public site to
which others had access. This is especially true if the DNA profiles provided belong to Mr. Tak
Kato, Mr. Toe, or Mr. Mohammed, or anyone else who Mr. Limanni swindled. These alternate
suspects actually had the motive, means, and opportunity to commit the crime for which Mr.
Seka was convicted. Further, the circumstantial evidence could easily implicate them,
particularly if DNA ties them to the murders, the murder scene or the dumping sites. Thus, if
modern DNA testing had been available at the time of Mr. Seka’s trial and the results of that
testing exculpated Mr. Seka and inculpated someone else, there is little doubt that a “reasonable

possibility exists that [Mr. Seka] would not have been . . . convicted” of murder.
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IV.
CONCLUSION

Mr. Seka has met each of the statutory provisions established in N.R.S. 176.0918 and
thus respectfully requests that this Court grant his Post-Conviction Petition for Genetic Marker
Analysis. In its response to Mr. Seka’s Petition, the State argues that Mr. Seka has only failed to
meet one of the statutory requirements. Specifically, the State, by implication, does not contest
that Mr. Seka has shown “[i]nformation identifying specific evidence either known or believed to
be in the possession or custody of the State that can be subject to genetic marker analysis.”
N.R.S. 176.0918 (3)(a). Similarly, the State does contest that Mr. Seka has properly identified
“the type of genetic marker analysis [he] is requesting” nor does the State argue that Mr. Seka
has failed to outline the “results of all prior genetic marker analysis performed on evidence in the
trial which resulted in the petitioner's conviction. Id. at (3)(c-d). Finally, and perhaps most
importantly, the State does not dispute Mr. Seka’s assertion that the “type of genetic marker
analysis the petitioner is requesting was not available at the time of trial. . . .” Id at (3)(e).
Rather, the State claims that Mr. Seka has not shown that “why a reasonable possibility exists
that [he] would not have been prosecuted or convicted it exculpatory results had been obtained
through a genetic marker analysis of the evidence.” In making this argument, the State
exclusively relies on the circumstantial evidence that the jury heard at trial and used to convict
Mr. Seka. The State does not acknowledge that evidence found at the crime scene, on the
victims’ bodies, and at the dump sites can be tested using procedures that were not available at

trial, and thus could overcome the circumstantial evidence, identify the actual perpetrator and set
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an innocent man free. As discussed above, the State’s reliance on the circumstantial evidence and

its narrow interpretation of the statute’s purpose cannot form the basis for a denial of Mr. Seka’s

petition.

J

DATED this § day of September, 2017.

PAOLA M. ARMENI

Nevada Bar No. 8357

410 South Rampart Blvd., Suite 420
Las Vegas, Nevada 89145

Tel: (702) 880-0000

Fax: (702) 778-9709

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER

Nevada Bar No. 13767

358 South 700 East, B235

Salt Lake City, Utah 84102

Tel: (801) 355-1888

GENTIL TALLI

Attorneys for Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence
Center
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gentile Cristalli Miller Armeni Savarese hereby

certifies that on the 5 day of September, 2017, I served a copy of DEFENDANT’S REPLY

TO STATE’S OPPOSITION OF DEFENDANT’S PETITION FOR POST-CONVICTION

GENETIC MARKER ANALYSIS TESTING — NRS 176.0918, and by placing said copy in

an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope

addressed to:

Steven B. Wolfson Adam Paul Laxalt

Clark County District Attorney Nevada Attorney General

Steven S. Owens, Chief Deputy District Attorney 100 N. Carson Street

Clark County District Attorney — Criminal Division Carson City, Nevada 89701-4717
Regional Justice Center

200 Lewis Avenue /"
Las Vegas. Nevada 89101 /
\7X/em yee of Gentile Cristalli
Miller Armeni Savarese
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Nevada Bar No. 8357
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Fax: (702) 778-9709
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Jennifer Springer, Esq.
Nevada Bar No. 13767

E-mail: jspringer@rminnocence.org
358 South 700 East, B235

Salt Lake City, Utah 84102
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Attorneys for Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence Center

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
JOHN JOSEPH SEKA, CASE NO. 99C159915
DEPT. XXV
Petitioner,
Vs,
STATE OF NEVADA,
Respondent,

ORDER GRANTING PETITIONER JOHN JOSEPH SEKA’S POST-CONVICTION
PETITION REQUESTING A GENETIC MARKER ANALYSIS OF EVIDENCE
WITHIN POSSESSION OR CUSTODY OF THE STATE OF NEVADA (NRS 176.0918)

Petitioner, John Joseph Seka’s (“Mr. Seka”), Post- Conviction Petition Requesting A
Genetic Marker Analysis of Evidence Within Possession or Custody of the State of Nevada
(NRS 176.0918) having come on regularly for argument on the 13" day of September, 2017, in
Department XXV, the Honorable Judge Kathleen Delaney presiding, Mr. Seka being represented
by Paola M. Armeni, Esq. of the law firm of Gentile Cristalli Miller Armeni Savarese, the

1of3

i

SEP 1 4 2017

Case Number: 99C159915

APP1662



Gentile Cristalil

O 00 N &N W»n AW D~

N N N N [\ N 8] N — — — — — p— [ — — —
~ (=) L &~ W [\ 8} — o O oo ~ [, (%] H W N Lo o

28

Miller Armeni Saverese

Attomeys At Lew

-10 S, Rampart Bivd. #420
Las Vegas, Nv 89145

(702) 880-0000

Respondent, State of Nevada being represented by J. Timothy Fattig, Chief Deputy District
Attorney, of the Clark County District Attorney’s Office and the issues being fully argued by
counsel and the Court being fully advised in the premises and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDICATED AND DECREED that Mr. Seka has met
all the requirements outlined in NRS 176.0918(3) to file his Post-Conviction Petition Requesting
a Genetic Marker Analysis of Evidence within the Possession or Custody of the State of Nevada
(NRS 176.0918) and thus the Post-Conviction Petition is GRANTED pending a future hearing in
this case.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that pursuant to NRS
176.0918(4)(c)(1), that any agency and/or person in the State of Nevada who possesses or has
custody of any evidence that may be subjected to genetic marker testing related to the above
entitled matter including but not limited to the Clark County District Attorney’s Office, Clark
County Clerk’s Office, Evidence Vault located at the Las Vegas Regional Justice Center and Las
Vegas Metropolitan Police Department (LVMPD Event Number 981116-0443), shall preserve
all evidence within the possession or custody of the person or agency that may be subjected to
genetic marker analysis pursuant to NRS 176.0918.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that pursuant to NRS
176.0918(4)(c)(2), any agency and/or person in the State of Nevada who possesses or has
custody of any evidence that may be subjected to genetic marker testing related to the above
entitled matter shall within ninety (90) days of this Order prepare an inventory of all evidence
relevant to the claims in the petition within the possession or custody of the person or agency
that may be subjected to genetic marker analysis pursuant to NRS 176.0918 as well as a
statement on the inventory as to whether or not the evidence is currently in a sealed condition or
not.

IT 1S FURTHER ORDERED, ADJUDICATED AND DECREED that pursuant to NRS
176.0918(4)(c)(3), any agency and/or person in the State of Nevada who possesses or has
custody of any evidence that may be subjected to genetic marker testing related to the above

entitled matter shall within ninety (90) days of this Order submit a copy of the inventory to the
20f3
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Petitioner John Seka by and through his counsel Paola M. Armeni, Esq. of the law firm of
Gentile Cristalli Miller Armeni Savarese, J. Timothy Fattig, Chief Deputy District Attorney at
the Clark County District Attorney’s Office and the Honorable Kathleen Delaney, District Court
Judge, Department 24 in the Eighth Judicial District Court.

DATED this 13" day of September, 2017.

KA EEN DELANEY
DISTRNICT JUDGE
~ CASE NO.: 99C159915
Prepared and submitted by: Y

PAOLA’M. ARMENI

Nevada Bar No. 8357

410 South Rampart Boulevard, Suite 420
Las Vegas, Nevada 89145

Tel: (702) 880-0000

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER

Nevada Bar No. 13767

358 South 700 East, B235

Salt Lake City, Utah 84102

Tel: (801) 355-1888

Attorneys for Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence Center
Approved as to form and content:

DIS EY’S OFFICE

VEN W SOM™
Nevada Bar No.1565
J. TIMOTHY FATTIG
Nevada Bar No. 6639
200 Lewis Avenue
Las Vegas, Nevada 89101
Attorneys for Plaintiff State of Nevada
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13 EIGHTH JUDICIAL DISTRICT COURT

14 CLARK COUNTY, NEVADA

15 fi JOHN JOSEPH SEKA, CASE NO. 99C159915
DEPT. XXV

16 Petitioner,

17 1| vs.

18 I STATE OF NEVADA,

19 Respondent,

20 ORDER

21 Petitioner, John Joseph Scka’s (“Mr. Seka”), Post- Conviction Petition Requesting A

22 || Genetic Marker Analysis of Evidence Within Possession or Custody of the State of Nevada
23 || (NRS 176.0918) having come for hearing on the 24" day of January, 2018, in Department XXV,
24 || the Honorable Judge Kathleen Delaney presiding, Mr. Seka being represented by Paola M.
25 || Armeni, Esq. of the law firm of Gentile Cristalli Miller Armeni Savarese, in conjunction with the
26 || Rocky Mountain Innocence Center and the Respondent, State of Nevada being represented by J.
27 |l Timothy Fattig, Chief Deputy District Attorney, of the Clark County District Attorney’s Office
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and the issues being fully argued by counsel and the Court being fully advised in the premises
and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDICATED AND DECREED that after considering
the information contained in the Petition made pursuant to NRS 176.0918 that genetic marker
analysis should oceur.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that evidence to be
analyzed exists; namely, the hair and nail samples of named victim Eric Hamilton, identified as
Exhibit 36 on the Prosecution’s Trial Exhibit List and the cigarette butts located near named
victim Eric Hamilton’s body, identified as Las Vegas Metropolitan Police Department
("LVMPD”) Package 1, items 1 and 2.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that a reasonable
possibility exists that the petitioner would not have been prosecuted or convicted if exculpatory
results had been obtained through a genetic marker analysis of the evidence identified.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that after considering
the evidence previously subject to a genetic maker analysis the court further finds that the
evidence was not subjected to the type of analysis that is now requested.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that the Court has
designated the LVMPD forensic laboratory and/or any laboratory contracted with LVMPD
conduct and oversee the analysis.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that the following
items shall be subject to Short Tandem Repeats (“STR™) Testing using a twenty-one Combined
DNA Index System (“CODIS™) loci:

(1) Nail elippings obtained from named victim Eric Hamilton, identified as Exhibit 36 on the

Prosecution’s Trial Exhibit List;

(2) Cigarette butts located near named victim Eric Hamilton’s body, identified as LVMPD

Package 1, items 1 and 2.

(3) Any hair follicles identified on the hairs collected from victim Eric Hamilton’s

fingernails, identified as Exhibit 36 on the Prosecution’s Trial Exhibit List,
2 of5
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IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that LVMPD is to
examine the hairs identified in Exhibit 36 on the Prosecution’s Trial Exhibit List and either
determine a follicle exists and test it or if there is no follicle, examine package 36 to determine
how many hairs are present in the envelope. If the STR DNA testing produces inconclusive
results, the parties will discuss the subject to Mitochondrial DNA Testing including but not
limited to costs, the bearer of those costs and the lab that would conduct such testing. This
stipulation does not foreclose the parties from addressing this matter with the Court if necessary.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that the employees of
LVMPD, LVMPD forensic laboratory, and Clark County Judicial Court are ordered to conduct
all acts necessary to ensure the DNA Testing is completed as required by this Order. Within
seven days, or as soon as practicable, afler the entry of this Order, the evidence shall be
transported to the LVMPD forensic laboratory or any laboratory contracted with LVMPD to be
tested. The evidence custodian shall take all actions necessary to maintain the chain of custody of
the evidence. Counsel for the State shall ensure that all of the appropriate agencies are made
aware of this Order and their obligations hereunder.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that upon receipt of the
evidence, LVMPD forensic laboratory or any laboratory contracted with LVMPD shall complete
the DNA Testing within one hundred and twenty (120) days of the date of this Order.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that if more than half
of any DNA extraction will be consumed by testing, the LVMPD forensic laboratory or any
laboratory contracted with LVMPD will contact Mr. Seka’s counsel and counsel for the State
and will not conduct DNA testing of that piece of evidence until so authorized by counsel for
both parties or by the Court. The laboratory will further maintain the remaining portion of each
tested piece of evidence in such a condition that additional testing may be conducted, if
necessary.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that LVMPD forensic
laboratory or any laboratory contracted with LVMPD shall report the results of the DNA testing

to Mr. Seka’s counsel and counsel for the State within five (5) business days of obtaining or
Jof5
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receiving such results. Included with that report, the laboratory shall provide:

(1) the allele calls from the evidence and Mr. Seka’s comparable DNA profiles, whether
from the original case file, the Nevada DNA Database or the newly extracted buccal
swabs; and

(2) true and correct digital copies of any and all electopherograms, “.fsa” files and other
electronic raw data files from the above-described processes, together with all inspection,
sampling, chain-of-custody, processing and testing protocols, records, lab notes, emails,
communications and other documentation regarding the genetic material obtained from
the evidence and Mr, Seka.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that in the event the
DNA testing produces an unidentified DNA profile that qualifies for upload into the Nevada
DNA Database and CODIS DNA Database, the parties reserve the right to argue whether the
data should be entered into the Nevada DNA Database and CODIS DNA databases and whether
All DNA matches identified as a result of the DNA database comparisons shall be provided to
Mr. Seka’s counsel and counsel for the State.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that the Petitioner shall
submit a new DNA sample to the LVMPD forensic lab; however, said sample will not be
retrieved until after the genetic testing is completed on the hair, nail samples and cigarette butts.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that once the testing of
the evidence is complete, Mr. Seka may renew his request for DNA testing of the other evidence
identified in his Post-Conviction Petition Requesting a Genetic Marker Analysis of Evidence
within Possession or Custody of the State of Nevada (NRS 17630918), filed June 19, 2017,
Should the State oppose this request, the Court will schedule a hearing to entertain oral
arguments and/or additional briefing to determine whether such testing is appropriate.

IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that a status check
pertaining to the progress on the genetic marker analysis is currently scheduled for April 2, 2018

at 9:00 a:m.
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IT IS FURTHER ORDERED, ADJUDICATED AND DECREED that this Order :

constitutes the final order of the Court, and no further order is necessary.

LLAL

="t x
DATED this L_ )u} day of February, 2018,

CASE O 99C159915

Prepared and submitted by:
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Attorneys for Petitioner John Joseph Seka
In Conjunction with Rocky Mountain Innocence Center
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