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DISTRICT COURT
CLARK COUNTY NEVADA

THE STATE OF NEVADA

Plaintiff

vs

JOHN JOSEPH SEKA
1525324

Defendant

CASENO 99CI59915

DEPT NO XXV

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR A NEW TRIAL

DATE OF HEARING FEBRUARY 10 2020
TIME OF HEARING 9OOAM

COMES NOW the State of Nevada by STEVEN B WOLFSON Clark County

District Attorney through ALEXANDER G CHEN Chief Deputy District Attorney and

hereby submits the attached Points and Authorities in Response to Defendant's Motion for a

New Trial

This Response is made and based upon all the papers and pleadings on file herein the

attached points and authorities in support hereof and oral argument at the time of hearing if

deemed necessary by this Honorable Court
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On June 30 1999 J014N JOSEPH SEKA hereinafter Defendant was charged by

way of Information with Counts I 2 MURDER WITH USE OF A DEADLY WEAPON

Felony NRS 200 010 200 030 193 165 and Counts 3 4 ROBBERY WITH USE OF

A DEADLY WEAPON Felony NRS 200 3 80 193 165

On July 26 1999 the State filed Notice of Intent to Seek the Death Penalty

On September 22 1999 Defendant filed a Petition for Writ of Habeas Corpus The

State filed its Return on November 8 1999 On November 22 1999 the Court denied

Defendant's Petition The Court filed its Order on November 29 1999

Jury trial commenced on February 12 200 1 On March 1 200 1 the jury returned a

verdict of guilty of First Degree Murder With Use of a Deadly Weapon as to Count 1 guilty

of Second Degree Murder With Use of a Deadly Weapon as to Count 2 and guilty of Robbery

as to Counts 3 and 4

On Apni 126 200 1 Defendant was sentenced to the Nevada Department of Corrections

as follows as to Count I Life without the possibility of parole plus an equal and consecutive

sentence of life without the possibility of parole for use of a deadly weapon as to Count 2

Life with the possibility of parole plus an equal and consecutive term of life with the possibility

of parole for use of a deadly weapon consecutive to Count 1 as to Count 3 thirty-five 35
to one hundred fifty-six 156 months consecutive to Count 2 and as to Count 4 thirty-five

35 to one hundred fifty-six 156 months consecutive to Count 3 The Judgment of

Conviction was filed on May 9 200 1

On May 15 2001 Defendant filed a Notice of Appeal On May 16 2001 the Court

filed an Order appointing counsel On May 24 2001 Defendant through counsel filed an

Amended Notice of Appeal On May 9 2003 the Nevada Supreme Court filed an Order

affirming Defendant's conviction and remittitur issued

On February 13 2004 Defendant filed a Petition for Writ of Habeas Corpus The State

filed its Response on April 6 2004 On November 5 2004 the Court denied Defendant's

2
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Petition The Court filed its Findings of Fact Conclusions of Law and Order on January 3 1

2005

On February 9 2005 Defendant filed a Notice of Appeal On July 18 2005 the Nevada

Supreme Court issued an Order affirming the Court's denial of Defendant's Petition and

remittitur issued

On June 19 2017 Defendant filed a Post-Conviction Petition Requesting a Genetic

Marker Analsis of Evidence Within Possession or Custody of the State of Nevada The State

filed its Response on August 15 2017 Defendant filed his Reply on September 5 2017 On

September 13 2017 the Court granted Defendant's Petition The Court filed its Order granting

Defendant's Petition on September 19 2017

On December 14 2018 the Court held an evidentiary hearing regarding additional

testing on the DNA evidence On December 19 2018 the Court granted Defendant's Petition

in part and denied the Petition in part On July 24 2019 the Court set a briefing schedule

based on the DNA testing

On November 19 2019 Defendant filed the instant Motion for a New Trial The State

responds as follows

STATEMENT OF THE FACTS

The instant case involves the murders of two men Peter Limanni and Eric Hamilton

On November 16 1998 Jeffrey Lowery was driving a truck on Las Vegas Boulevard South

where he saw a body lying on the left-hand side of the road Recorder's Transcript of Hearing

RT February 20 2001 Vol 11 p 25-26 Lowery testified that he reported the body to the

police and that he did not disturb anything at the scene while he waited for the police to arrive

Id at 26 Homicide detectives James Buczek and Tom Thowsen employed with Las Vegas

Metropolitan Police Department LVMPD responded to the area of Las Vegas Boulevard

South where the body was found RT February 14 200 1 Vol 11 p 13 Upon arrival Detective

Buczek found a body lying west of Las Vegas Boulevard South covered with a variety of

pieces of lumber including cedarwood Id at 14 The body was a black male and was lying

face down in the middle of a set of tire tracks leading to the road Id at 16-17 Detective

3
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Buczek testified that a piece of paper with the name Jack and a telephone number was found

in the body's front pants pocket Id at 17 Randall McPhail a crime scene analyst with

LVMPD testified that he recovered a green piece of paper with the work Jack and a phone

number on it from Hamilton's body RT February 20 200 1 Vol 11 p 28-29 3 1 The telephone

number was checked by Detective Thowsen and came back to Cinergi a business located at

1933 Western Ave RT February 14 2001 Vol 11 p 18 Vincent Roberts a crime scene

analyst with LVMPD testified that he made a cast of the tire impressions found at the scene

on Las Vegas Blvd on November 16 1998 RT February 20 2001 Vol I p 39-40 42

Roberts also impounded pieces of lumber that were found on top of the body of Hamilton Id

at 47

Dr Giles Sheldon Green a coroner with the Clark County Medical Examiner

Department testified that he performed an autopsy on the body found on Las Vegas Boulevard

South which was later identified as Hamilton RT February 14 2001 Vol I p 17 21

According to Dr Green Hamilton's body had three gunshot wounds one in the chest one in

the left hip and one in the right thigh Id at 24-25 Further Dr Green testified that Hamilton's

body had a laceration on the right wrist which could be consistent with someone tearing a

bracelet from the wrist Id at 25 Dr Green testified that the cause of Hamilton's death was

gunshot wounds to the chest and abdomen and that the manner of death was homicide Id at

28

On November 17 1998 Rick Ferguson an employee at 1937 Western Ave called the

police to report broken glass with blood on it several buildings down from his work Id at 38

39 Officer Robert Kroll and Officer Robert Nogues LVMPD responded to the call regarding

broken glass at 1929 Western RT February 20 200 1 Vol I p 57 8 1 Upon arriving Officer

Kroll saw broken plate glass near the entrance of the property with apparent blood on it Id at

5 8 Officer Kroll also observed blood inside the business on the carpet a dark blue jacket and

a baseball cap Id at 58 Expended bullets were also found on the floor inside the business Id

at 59

4
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While the officers were investigating the scene Officer Kroll testified that Defendant

drove up to the business in a brown Toyota truck Id at 60-61 When Officer Kroll asked

Defendant if he knew where Limanni the owner of the business was Defendant told him that

Limanni was in Reno Lake Tahoe with his girlfriend Id at 62 Officer Kroll testified that

Defendant gave his consent for them to search 1933 Western Ave Id at 64 Inside 1933

Western Ave Officer Kroll observed a humidor under construction and a lot of wood laying

around Id In addition Officer Kroll testified that he saw a bullet standing up on the desk Id

at 64-65 Additionally Michael Cerda the property manager who was also at the scene

testified that he saw a bullet on top of a table inside 1933 Western RT February 13 2001

Vol 11 p 37 47-48

Officer Nogues testified that he investigated behind the businesses on Western RT

February 20 2001 Vol I p 83 Officer Nogues observed a dumpster in an alcove in the rear

of the businesses Id When he opened the dumpster Officer Nogues saw a few papers at the

bottom of the dumpster but he could see the bottom of the dumpster Id at 83-84 The owner

of the trophy business just down from 1929 and 193 3 Western Ave came out of his store and

told Officer Nogues that the dumpster had been emptied that morning or the prior night so

nothing would be in it Id at 84

David Ruffino a crime scene analyst with LVMPD was assigned to process the scene

at 1929 Western Ave on November 17 1998 RT February 14 2001 Vol 11 p 37 41

According to CSA Ruffino when he arrived he was told that he was investigating the scene

for malicious destruction of private property Id at 42 As Ruffino observed the scene he saw

glass with blood all over it blood inside the business and bullets on the floor Id at 42-43

Ruffino also found a dark acket with apparent blood and bullet holes on it Id at 43 After

finding this evidence Ruffino contacted the homicide unit because he thought there may be a

connection with the body found on Las Vegas Boulevard South based on the phone number

found on the body Id at 43-44 At some point after Ruffino arrived Officer Kroll and Officer

Nogues left the scene RT February 20 2001 Vol I p 66 86

5
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After Ruffino's phone call Detective Buczek responded to the investigation at 1929

Western Ave RT February 14 200 1 Vol 11 p 19 Detective Buczek testified that there were

three bullets and three fragments of bullets inside the business Id In addition a dark blue

jacket with bullet holes was found Id The bullet holes in the jacket were later compared with

the bullet holes in Hamilton's body and found to be consistent Id

Detective Buczek also searched 1933 Western after Defendant signed a consent to

search card Id at 20-2 1 Inside a humidor made with cedarwood was under construction Id

at 2 1 A bullet hole was found in the couch and the bullet was recovered from the wall behind

the couch Id at 22 Additionally a 32 bullet was recovered from the toilet Id Detective

Buczek found some 357 ammunition and a couple 32 cartridges in the false ceiling Id A

wallet containing Limanni's driver's license social security card birth certificate and a couple

credit cards was also found in the false ceiling Id at 22-23

Officer Nogues and Officer Kroll were called back to the scene to speak with homicide

detectives RT February 20 2001 Vol I p 67 87 When he returned to the scene Officer

Kroll went into 1933 Western Ave and testified that the bullet was missing from the table

where he had seen it Id at 67 Officer Kroll questioned the owner of the building Michael

Cerda and he denied moving the bullet Id at 68 Officer Nogues testified that upon returning

to the scene he went with homicide detectives to check the dumpster behind the businesses

again Id at 87-88 When he looked in the dumpster Officer Nogues saw papers burnt

clothing and shoes which filled the bottom of the dumpster Id at 88-89 Officer Nogues

testified that none of those things had been in the dumpster previously Id at 90

Randy McPhail a crime scene analyst with LVMPD also responded to the crime scene

at 1933 Western on November 17 1998 RT February 20 200 1 Vol 11 p 34 McPhail found

a 357 magnum cartridge case in the false ceiling a 357 magnum cartridge case on the light

fixture near the humidor a bullet that traveled through the couch and lodged in the drywall

behind it and a 32 caliber complete cartridge Id at 39-40 McPhail testified that in the

dumpster there was a green shirt that appeared to be burnt Id at 41 In addition there were

some playing cards from casinos phone cards and other personal belongings in the dumpster

6
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Id A business card holder in the false ceiling containing a birth certificate with Limanni's

name on it was also found Id at 40-42 There were numerous blood stains or blood transfers

in the business Id at 42 McPhail also recovered some beer bottles located in the trash can of

the office at 1933 Western Ave Id at 65

Gary Reed crime scene analyst with LVMPD did a vehicle examination on the brown

Toyota truck driven by Defendant RT February 16 200 1 Vol 11 p 26-27 CSA Reed testified

that the exterior of the truck appeared to be clean but the tires and undercarriage appeared as

though the truck had been driven in dirt and rocks Id at 29 Ferguson testified that he

remembered noticing that the brown truck was very clean RT February 14 200 1 Vol I p

41-42 In addition there were stains in the bed liner which caught Reed's attention RT

February 16 200 1 Vol 11 p 29-3 0 These stains were tested with phenylthaline and reflected

the presence of blood Id at 30-3 1 In addition Reed conducted a lummol test which glows in

the dark when it reacts positively with blood Id at 3 1 The stains in the bed liner reacted

positively with the lummol Id at 33

Tom Thowsen homicide detective with LVMPD conducted an interview of Defendant

on November 17 1998 after responding to the scene at 193 3 Western RT February 21 200 1

Vol 11 p 3 4-3 6 Detective Thowsen mirandized Defendant and then took a taped interview of

Defendant Id at 3 7-3 8 During the interview Defendant told Detective Thowsen that Limanni

had ust disappeared several weeks before Id at 38 Following the interview Detective

Thowsen told Defendant that the information he had given them was inconsistent and that he

was a suspect for the murder of Hamilton Id at 42-43 At that point Defendant smiled and

said You're really starting to scare me now I think you'd better arrest me or take me home

Do you have enough to arrest me right now Id at 43 Detective Thowsen told Defendant

that he would wait until all of the forensic evidence had come back before arresting Defendant

Id Prior to releasing Defendant Detective Thowsen photographed injuries on Defendant's

hand and took a DNA sample Id at 43-44

After Detective Thowsen drove him to 1933 Western Ave Defendant asked to leave

the scene to go to a dinner appointment Id at 44 Defendant was told the brown Toyota was

7
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being impounded Id At that point Defendant requested that he be allowed to take the white

Dodge van with the Cinergi decals Id at 44-45 Detective Thowsen handed Defendant the

keys to the all white Dodge van and commented that he wanted to take the van with the decals

on it Id at 45-46 Detective Thowsen looked inside the van with the Cinergi decals and saw

blood droplets and blood stains Id at 46 A presumptive test was conducted which came back

positive for blood Id at 46-47 Defendant ended up taking the plain white van and told

Detective Thowsen that he would return after his dinner appointment Id at 47 According to

Detective Thowsen's testimony Defendant was not seen again until May 1999 when he was

arrested in Pennsylvania Id at 47-48

In November of 1998 Defendant met Jennifer Harrison Limanni's girlfriend in the

parking lot of 24 Hour Fitness and told her that a black guy had been killed that police were

blaming him and that he had to get out of there RT February 14 200 1 Vol I p 51 70-7 1

Defendant also told Harrison that police were going to call her in because they had pictures of

her from Lake Tahoe Id at 70 Defendant asked Harrison if he could borrow her car because

police were following him because he was called in to be prosecuted for murder Id at 72-73

Harrison refused to let Defendant take her vehicle Several weeks later Defendant called

Harrison from Arizona and told her that he was going underground Id at 7 1

On December 23 1998 Peter Borden was driving on Nipton Road on his way to work

at Moycor Mine when he saw a dog chewing on a partially decomposed body on the side of

the road RT February 14 2001 Vol 11 p 4-6 Borden called 911 at a BLM trailer down the

road Id at 6-7 Borden testified that he did not disturb anything at the scene where the body

was found Id at 7 According to Borden Nipton Road is about 5 miles from the Nevada state

line and it takes roughly 45 minutes to get there from 1 15 in Las Vegas Id at 7-8

Kenneth Wolf a detective with the San Bernadino Sheriffs Department responded to

the location of the body on December 23 1998 RT February 16 2001 Vol 11 p 106-07

According to Detective Wolf the body was partially buried from the legs down Id at I 11

There appeared to be tire tracks on one side of the berm where the body was found which

drove away from the body in a westerly direction Id Further the body was only wearing

8
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boxers Id at 112 Jeff Smink a forensic specialist with the Sheriffs Department of San

Bernadino testified that he obtained a fingerprint from the body by injecting a syringe full of

water into the dehydrated right thumb of the body and using ink to take the fingerprint RT

February 20 2001 Vol 11 p 18-19 21-22 The body found was later identified as Limanni

RT February 16 2001 Vol 11 p 114

Steven Trenkle a coroner for San Bernadino County performed an autopsy on the body

of Lamanni RT February 16 2001 Vol 11 p 47 49-50 The body had two gunshot wounds

in the left lower back four gunshot wounds to the head and a gunshot wound to the left

shoulder Id at 5 1 In addition the body had a tattoo of a vulture on the right upper arm a

tattoo of an eagle on the left arm and a tattoo of Italy on the night leg and a tattoo of a blue

flower on the left leg Id at 51-52 Harrison testified that Limanni had a tattoo of Italy on his

calf and a tattoo of an eagle on his arm RT February 14 2001 Vol I p 72 Dr Trenkle

testified that the amount of decomposition was consistent with the body being dead for weeks

RT February 16 2001 Vol 11 p 50-51 54 Dr Trenkle testified that the cause of death was

multiple gunshot wounds to the head and the manner of death was homicide Id at 55 Dr

Trenkle testified that one of the bullets was imbedded in the skull of the body which would be

consistent with a defective gun or ammunition Id at 56-57 McPhail recovered bullet

fragments from the body of Limanni during the autopsy RT February 20 2001 Vol 11 p 63

Fred Boyd a fingerprint analyst employed by LVMPD testified that he used known

prints from Hamilton Limanni and Defendant to compare with the prints found at the crime

scenes RT February 21 2001 Vol I p 67 71-72 Boyd testified that he found latent prints

on the lumber collected where Hamilton's body was found and that the numerous pieces of

wood contained the prints of Defendant and one contained the prints of Limanni Id at 75-78

The latent prints recovered from the Toyota pickup all belonged to Defendant Id at 81-84

Further the beer bottles recovered from the trash can in 1933 Western contained the prints of

Defendant and Hamilton Id at 84-85 Boyd also testified that the cast made of the tire tracks

on Las Vegas Boulevard South matched the tread pattern on the tires on the brown Toyota

pickup driven by Defendant Id at 86-9 1 RT February 21 200 1 Vol 11 p 7-9

9
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David Welch a forensic chemist at LVMPD testified regarding DNA testing on

evidence collected from the two bodies and the crime scenes at 1929 and 1933 Western Ave

RT February 16 2001 Vol I p 19 36 Welch testified that he used samples from Defendant

Limanni and Hamilton as standards in his testifying Id at 40 Welch testified that the blood

sample collected from inside the Dodge van was human blood and that Limanni could not be

excluded as the source of the blood Id at 45 According to Welch there was only a I in 18

million chance that another person aside from Limanni was the source of the blood found in

the swab taken from the Dodge van Id at 46 With regard to a glass fragment with blood on

it collected from 1929 Welch testified that the sample was human blood and that it matched

Hamilton's DNA Id at 47 One would have to sample 28 million African Americans to find

another DNA match with the blood on the glass Id Regarding the blood found in the back of

the brown Toyota pickup Welch testified that Defendant and Limanni were excluded as a

source Id at 50-5 1 Further the blood matched the DNA of Hamilton Id at 50

Torrey Johnson employed by LVMPD in the forensic lab as a firearm expert testified

that the 357 magnum fragments were fired from the same firearm RT February 21 2001

Vol I p 49 53-54 These fragments were collected from 1933 Western avenue and one from

Hamilton's body Id at 53 In addition Johnson testified that he analyzed a 32 caliber bullet

Id at 54 The bullets recovered from Limanni's body were 32 caliber and had characteristics

consistent with being fired from a revolver that had a misaligned cylinder Id at 55 63-64

The 32 caliber bullet recovered from 1933 Western also matched the misalignment and caliber

of the bullets from Limanni's body Id at 63-64 According to Detective Thowsen the 32

caliber weapon was used to kill Limanni and a 357 magnum was used to kill Hamilton RT

February 22 200 1 Vol I p 13

Thomas Cramer a friend of Defendant's in 1998 testified that when Defendant came

to Pennsylvania after November 1998 he asked Defendant if he had killed Limanni RT

February 20 200 1 Vol I p 5-6 9-11 Defendant responded No They didn't even find the

body Id at 11 Further Cramer testified that during a fight with Defendant on January 23

1999 Defendant said to him Do you want me to do to you what I did to Pete Limanni Id

10
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at 12-14 Cramer testified Defendant's demeanor and statement scared him so much that he

threw Defendant down the stairs Id at 15 Cramer further testified that Defendant told Cramer

that Limanni accused Defendant of stealing money came at him with a gun and so Defendant

wrestled the gun from Pete and shot him Id at 18-19 Defendant told Cramer that Pete was

gurgling and blood was coming out of his mouth and so he ust kept shooting Pete Id at 19
J

Further investigation revealed that Jennifer Harrison Limanni's girlfriend last saw

Limanni was Wednesday November 4 1998 RT February 14 200 1 Vol I p 51 6 1 After

watching a movie at Harrison's house Limanni left her house Id at 6 1 The next day

November 5 1998 Harrison was unable to contact Limanni on his cellphone Id According

to Harrison Limanni's cellphone was normally turned on Id at 61-62 Harrison called

Defendant asking where Limanni was Id at 62 Defendant told Harrison that Limanni had left

the house early that morning Id During the same phone conversation Defendant told

Harrison that he was depressed because he caught his girlfriend in bed with another man Id

at 63-64

Harrison testified that she knew something was not right and so she went over to

Cinergi Id at 64 When she got there Harrison saw Defendant passed out on the floor a

young woman passed out on the couch and Limanni's dog Jake Id at 64-65 According to

Harrison Limanni's dog Jake was always with him Id at 60 Harrison walked to the back

room which was locked Id at 65 Eventually she got the door open and Peter was not there

but all of his clothes and shoes were Id at 65-66 She also noticed a bullet on the floor Id at

66 The next day Harrison called Defendant and asked him about Limanni Id at 68-69 When

she said she was going to file a missing person report Defendant told her No No He's

missing because he wants to be missing Id at 69 According to Harrison Limanni was

disrespectful toward Defendant including calling Defendant his nigger Id at 56-57

Michael Cerda employed with Nevada Properties as a property manager for 1933 and

1929 Western Avenue in 1998 testified that Limanni operated a business called Cinergi air

conditioning at 1933 Western Avenue RT February 13 2001 Vol 11 p 37 Defendant lived

with Limanni in the back of the Cinergi office on Western RT February 14 2001 Vol I p

11

W 1900 1 999F 03542 99FO3542-RSPN-00 I DOCX

APP2503



I

2

3

4

5

6

7

52 Cerda testified that the last time he saw Limanni was at the beginning of November RT

February 13 2001 Vol 11 p 39-40 According to Cerda Limanni asked him if he could pay

his rent on Monday because he was going to a cigar show Id at 41 Cerda testified that

Limanni had a large amount of cash with him approximately 2000 00 to 3000 00 dollars Id

Cerda testified that Limanni never paid the rent Id at 42 However Defendant did contact

Cerda and told him that Defendant would pay the rent Id at 42-43 Further Cerda testified

that Defendant asked him to take care of Limanni's dog Id at 44

Takeo Kato testified that he entered into a business arrangement with Limanni for an

air conditioning business in Las Vegas RT February 16 2001 Vol 11 p 81-82 Kato testified

that the business started to fail in the summer of 1998 and that he and Limanni had a bad

working relationship because Limanni used company money for personal use Id at 83-84

89-90 Kato found a written to-do list at 1933 Western Avenue after Limanni disappeared and

forwarded it to the police Id at 85-86 Kato sent Detective Thowsen an envelope containing

a to-do list dated Thursday November 12 1998 RT February 21 200 1 Vol 11 p 49 Further

Kato testified that he had nothing to do with Limanni's disappearance RT February 16 200 1

Vol 11 p 87

Michele Hamilton Eric Hamilton's sister testified that her brother moved to Las Vegas

in the beginning of November or end of October 1998 Id at 61 Ms Hamilton testified that

Eric had about 300000 when he moved to Las Vegas Id at 62 According to Ms Hamilton

the last time she talked to Eric was the first week of November Id En c told Ms Hamilton

that he was working for a white man who owned a business and that he was building

something Id at 66-67

ARGUMENT

1 DEFENDANT IS NOT ENTITLED TO A NEW TRIAL

a Defendant's newly discovered DNA evidence is not favorable to the

defense

NRS 176 09187 states in relevant part
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1 If the results of a genetic marker analysis performed pursuant to this section

and NRS 176 0918 and 176 09183 are favorable to the petitioner

a The petitioner may bring a motion for a new trial based on the ground of

newly discovered evidence pursuant to NRS 176 515 and

b The restriction on the time for filing the motion set forth in subsection 3

of NRS 176515 is not applicable

Here Defendant claims that the newly tested DNA evidence is exculpatory and

therefore favorable to the defense under 17609187 Motion at 32-46 However the new DNA

evidence is not exculpatory and thus Defendant's claim falls

i Hamilton's Fingernail Clippings

First some DNA from under one of the victim's Eric Hamilton's fingernail clippings

were tested Motion at 22 Defendant was excluded as a contributor to the DNA sample under

Hamilton's nails Id see also Defendant's Exhibit 48 A second foreign contributor was

found in the DNA sample Id Defendant bases his argument that he is entitled to a new trial

on the fact that although Hamilton was shot twice and there was no evidence of defensive

wounds the killer may have dragged Hamilton by his wrists and thus DNA may have

transferred to Hamilton's hands and fingernails Motion at 34-35

Despite Defendant's contention the fact that there was DNA under Hamilton's

fingernails and the fact that Defendant was excluded as a source of that DNA was presented

to the jury at trial RT February 16 200 1 Vol 11 p I 1 12 Therefore this evidence is not

newly discovered and thus not appropriately raised in a motion for new trial See NRS

176 515 Further as this evidence was presented to the jury at trial Defendant fails to

demonstrate a reasonable probability that this evidence would have changed the outcome at

trial The jury heard evidence that Defendant's DNA was not underneath Hamilton's

fingernails and that there was an unidentified contributor to the DNA sample The jury still

convicted Defendant of the murder of Hamilton based on all the other evidence presented at

trial Additionally this evidence does not exonerate Defendant as he claims Although there

was an additional contributor to the DNA under Hamilton's fingernails Defendant cannot

definitively state when or how this DNA got under Hamilton's fingernails Instead he relies

on speculation that the killer's DNA may have transferred to Hamilton's hands or nails when
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his body was being dragged As Defendant provides no evidence that this in fact happened

and cannot even demonstrate that the DNA must belong to the killer he cannot demonstrate

that this evidence is favorable to the defense or that there is a reasonable probability this

evidence would have rendered a different outcome at trial Therefore his claim falls

ii Hair Under Hamilton's Fingernails

Hairs found under Hamilton's nails were also tested Motion at 22 At trial it was stated

that Hamilton could not be excluded as a source of that hair and that the probability of the hair

coming from another African American individual was one in 28 million RT February 16

2001 Vol I p 54 The hair was identified as coming from an African American individual

and Defendant is Caucasian Therefore Defendant was excluded as being a possible source of

that hair at trial although Defendant claims this is newly discovered evidence As this

evidence was presented to the jury at trial Defendant falls to demonstrate a reasonable

probability that this evidence would have changed the outcome at trial It has since been

determined that Hamilton was the source of the hair Defense Exhibit 49 The fact that the

victim's own hair was found under his fingernails is not exculpatory evidence as it does not

demonstrate a reasonable probability that the outcome at trial would have been different

Therefore this evidence is not favorable to the defense and Defendant's claim falls

iii Cigarette Butts Skoal container and beer bottle

There were cigarette butts collected from the construction site where Hamilton's body

was found Motion at 22-23 Both Hamilton and Defendant were excluded as contributors to

the DNA samples on the cigarettes Id at 23 A Skoal container was also collected from the

construction site where Hamilton's body was found Id Both Hamilton and Defendant were

excluded as possible contributors to the DNA samples on the container Id A beer bottle was

also collected from the construction site where Hamilton's body was found Id at 23-24

Defendant Limanni and Hamilton were all excluded as possible sources of the latent prints on

the bottle and Hamilton and Defendant were excluded as possible sources of the DNA sample

on the bottle Id Further the DNA sample was identified as female Id at 23
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Essentially Defendant argues that because LVMPD out of an abundance of caution

collected certain trash items that could have been relevant to the crime scene the fact that

these items did not have Defendant's DNA or fingerprints is exculpatory and demonstrates

that he should receive a new trial Motion at 35-36 However just because there were trash

items located near Hamilton's body at the site where he was found does not make them

relevant to the crime scene or even definitively mean that there will be DNA or fingerprint

evidence from the individual involved in the crime Further Defendant does not even argue

that these items were related to the crime or the perpetrator Instead he merely states that

because police collected the items and these items did not have Defendant's DNA on them

this must show that there was an alternate suspect As Defendant provides no evidence that

this evidence was not just unrelated trash discarded on the side of the road and cannot even

demonstrate that any DNA must belong to the killer he cannot demonstrate that this evidence

is favorable to the defense or that there is a reasonable probability this evidence would have

rendered a different outcome at trial Therefore his claim falls

iv Baseball Hat

Hamilton's baseball cap was collected from the air conditioning business and not tested

for DNA at the time of trial Motion at 24 In the recent testing Hamilton's DNA was identified

as well as two unknown profiles Id Defendant does not even attempt to argue how other DNA

evidence on Hamilton's hat creates a reasonable probability that the outcome at trial would be

different Further Defendant cannot make such a demonstration because there is no way to

tell when these DNA samples were transferred to the hat and thus any individual Hamilton

came into contact with could have contributed to those DNA samples Therefore this evidence

is not favorable to the defense and Defendant's claim falls

v Fingerprints

Defendant complains that there were latent fingerprints from the Beck's beer bottle a

piece of lumber at the scene where Hamilton's body was found a purse found in the ceiling

of the business and various doors and windows in the business were not examined Motion at

24 However even now Defendant cannot show who these fingerprints belonged to our that a
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latent print comparison would have shown these prints were related to the investigation The

beer bottle and the purse did not belong to either the victims or Defendant and so it is to be

expected that there could be fingerprints from other sources on these items Further

Defendant's claim that all fingerprints found near the windows and doors of Limanni's air

conditioning business is meritless as any one of their customers vendors employees friends

family etc could have accessed the business and left a fingerprint in those areas at any time

as noted by Defendant in his motion See Motion at 39 The fingerprint on the lumber which

came from the business could also have come from one of these individuals and could have

been transferred to the lumber at any time prior to the murders There is no indication that any

fingerprint comparison would have pointed to an alternate suspect or was in any way favorable

to the defense Therefore Defendant cannot demonstrate that this evidence was favorable to

the defense and his claim falls

As Defendant points out the State did not rely on DNA evidence in proving

Defendant's guilt Motion at 29-30 Instead witnesses testified as to the relationship between

Defendant and the victims other physical evidence and Defendant's own inconsistent stories

and behavior demonstrated that he committed the crime Moreover Defendant admits that the

DNA does not implicate anyone else in the commission of the crime Motion at 35 Therefore

there is not a reasonable probability that the result at trial would have been different and this

evidence is not favorable to the defense Thus Defendant's motion for new trial must be

denied

b Because the newly tested DNA evidence is not favorable to the defense

Defendant is not entitled to a new trial under NRS 176 515

According to NRS 176515 a motion for new trial may only be raised within two 2
years of the Judgment of Conviction being filed and only on the basis of new evidence NRS

176 515 reads

1 The court may grant a new trial to a defendant if required as a matter of

law or on the ground of newly discovered evidence
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2 If trial was by the court without a jury the court may vacate the

judgment if entered take additional testimony and direct the entry of a new

judgment
3 Except as otherwise provided in NRS 176 09187 a motion for a new

trial based on the ground ofnewly discovered evidence may he made only within

2 years after the verdict orfinding ofguilt

4 A motion for a new trial based on any other grounds must be made

within 7 days after the verdict or finding of guilt or within such further time as

the court may fix during the 7-day period

emphasis added

Here because Defendant cannot raise claims that new DNA evidence is favorable to

the defense his motion for new trial is governed by NRS 176515 Defendant's Judgment of

Conviction was filed on May 9 200 1 Defendant did not file the instant motion until November

19 2019 This is far outside the two year time frame provided under NRS 176515 Therefore

Defendant's motion is procedurally barred and must be denied

CONCLUSION

For the foregoing reasons Defendant's Motion must be denied

DATED this 30th day of January 2020

Respectfully submitted

STEVEN B WOLFSON
Clark County District Attorney
Nevada Bar 001565

BY sALEXNDER G CHEN
ALEXANDER G CHEN
Chief Deputy District Attorney
Nevada Bar 10539
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CERTIFICATE OF ELECTRONIC TRANSMISSION

I hereby certify that service of the above and foregoing was made this 30th day of

January 2020 by electronic transmission to

PAOLA ARMENI
panneni pclarkhill com

JENNIFER SPRINGER
j springerknninnocence org

BY s E DEL PADRE
E DEL PADRE
Secretary for the District Attorney's Office

SSOed GCU
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CLARK HILL
PAOLA M ARMENI
Nevada Bar No 8357

Email parmeniclarldiill com
3800 Howard Hughes Parkway Suite 500

Las Vegas Nevada 89169

Tel 702 862-8300

Fax 702 862-8400

ROCKY MOUNTAIN INNOCENCE CENTER
JENNIFER SPRINGER
Nevada Bar No 13767

Email jspringerrininnocence org
358 South 700 East B235

Salt Lake City Utah 84102

Tel 801 355-1888

Attorneysfor Petitioner John Joseph Seka

JOHN JOSEPH SEK-A

Petitioner

VS

STATE OF NEVADA

Respondent

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY NEVADA

CASE NO 99C 159915

DEPT XXV

RE PLY IN SUPPORT OF MR SEICA S MOTION FOR A NEW TRIAL

In its response the State of Nevada mischaracterizes many of the facts surrounding the

collection and original testing of the evidence relies on relevancy arguments that the Court has

already decided changes it pre-trial and trial positions on the importance of the evidence and

ultimately encourages this Court to apply an inapplicable statute of limitations As shown below

each of the State's arguments is without merit and if the Court finds the new DNA evidence is

favorable to Mr Seka it should grant his Motion for a New Trial as the State has not contested

any other issues
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INTRODUCTION

In 2001 the State of Nevada presented the jury tasked with deciding Mr Seka's fate

with a wholly circumstantial case which led to five days of deliberation and a jury deadlock

during the penalty hearing See Defendant John Seka's Motion for a New Trial Motion at 20

No relevant physical evidence placed Mr Seka at the scene of the crime No physical evidence

connected Mr Seka to Mr Hamilton's or Mr Limanni's death No physical evidence placed Mr

Seka at the sites where the bodies were found All physical evidence that was available and

tested at the time of trial was inconclusive pointed to someone other than Mr Seka or was taken

from his residence In short Mr Seka's 2001 jury did not have any definitive physical evidence

presented to them in part because at the time DNA testing was in its infancy

However now with the advances in DNA science new DNA testing has been done on

the relevant physical evidence in Mr Seka's case and more than a reasonable probability exists

that a jury would now view the proceeding differently and reach a different verdict At a

minimum a new jury would be able to consider not only the circumstantial evidence but also

that Mr Seka is excluded from all of the physical evidence and equally as important that an

unknown individual appears on several pieces of probative evidence Specifically a new jury

would be able to consider the following information not available to them in 200t 1 DNA

evidence from the fingernails on both of Mr Hamilton's hands including blood epithelial cells

and hair excluding Mr Seka and including a foreign contributor 2 DNA evidence from the

cigarette butt found next to Mr Hamilton's body excluding Mr Seka and including a foreign

contributor 3 DNA evidence from the Skoal container found next to Mr Hamilton's body

excluding Mr Seka and including two foreign contributors 4 DNA evidence from the beer

bottle found next to Mr Hamilton's body excluding Mr Seka and including an unknown female

contributor and 5 DNA evidence from Mr Hamilton's hat identifying two unknown

contributors I

1 Additional new evidence that a new jury would have the opportunity to consider include Ms
McConnell's 2017 signed declaration averring that Mr Seka never confessed to Mr Cramer See

Motion at 19 This newly discovered evidence would be viewed in light of other compelling
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All of the new DNA evidence was obtained from physical evidence that police collected

as part of their murder investigation that they had fingerprinted or tested for DNA and that the

State had hoped to use in their prosecution of Mr Seka All of the new DNA testing was

conducted with techniques that were not available at the time of trial and all of the results are

fully favorable to Mr Seka's defense This new DNA evidence not only stands alone as the best

evidence the case admits but also casts a new light on the circumstantial evidence presented to

the jury and allows a different set of inferences inferences that show Mr Seka had nothing to

do with the murders of Mr Hamilton and Mr Limant-ii or at the very least create reasonable

doubt See Motion at 44-45 Accordingly all requirements under Nev Rev Stat 176515
2 and

Nev Rev Stat 17609187 are met and Mr Seka respectfully the Court to grant his Motion for a

New Trial

ARGUMENT

1 THE NEWLY DISCOVERE D DNA EVIDENCE IS FAVORABLE TO MR
SEK'A AND AS A RE SULT HE IS ENTITLED TO A NEW TRIAL

On November 18 2019 Mr Seka filed a Motion for a New Trial under Nev Rev Stat

176 515l alleging that newly discovered DNA evidence exculpates him and inculpates

someone else in the murders of Peter Limanrii and Eric Hamilton In that Motion Mr Seka

explained in depth why the new DNA evidence trumps the wholly circumstantial case that the

State presented against him in 2001 and asked this Court to grant him a new trial where a jury

can consider not only that circumstantial evidence but also the new DNA evidence that shows

definitively that he had nothing to do with the murders as well as other new evidence tending to

negate his guilt See Motion Footnote 1

continued
evidence discovered post-conviction including unknown fingerprints not belonging to Mr Seka

or Mr Limanni found on the lumber used to cover Mr Hamilton's body unknown fingerprints

not belonging to Mr Seka Mr Limarini or Mr Hamilton identified on Ms Gorzoeh's purse
unexamined prints collected from 1929 the scene of Mr Hamilton's murder and all evidence

discovered relating to alternative suspects See Motion at 4-7 13-14 24
2

The State does not contest that these requirements have been met See State's Response to

Defendant's Motion for New Trial Response
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In a relatively shallow argument the State implicitly admits that Mr Seka meets all of

the elements for a new trial as outlined in Sanborn v State which states that newly discovered

evidence justifying a new trial must be

1 newly discovered 2 material to the defense 3 such that even with the exercise of

reasonable diligence it could not have been discovered and produced for trial 4 non
cumulative 5 such as to render a different result probable upon retrial 6 not only an

attempt to contradict impeach or discredit a former witness unless the witness is so

important that a different result would be reasonable probable 7 and the best evidence

the case admits

t07 Nev 399 8t2 P2d 1279 1284-85 1991 see also Motion at 26-45 Rather the State simply

argues without authority that the DNA results are not favorable to Mr Seka and therefore his

Motion should be denied In contradiction to the State's position the new evidence is

favorable thus warranting a new trial for Mr Seka

A The Newly Discovered DNA Evidence Is Both Material and Exculpatory and

therefore Favorable Under NRS 17609187

Under Nev Rev Stat 17609187 a defendant may move for a new trial where the results of

the genetic marker analysis are favorable Favorable is not defined in the statute but appears

to be synonymous with the material standard used regularly in criminal and post-conviction law 3

Here the physical evidence that was tested in this case is favorable material and exculpatory to

Mr Seka's defense and as such Mr Seka should be given the opportunity to present it to a jury

3 A prosecutor must disclose evidence favorable to an accused when that evidence is material

either to guilt or to punishment Roberts i State 110 Nev 1121 1127 881 P2d 1 5 1994 In

a case where the defense does not request specific evidence evidence is material if there is a

reasonable probability that the result would have been different if the evidence had been

disclosed Id A reasonable probability is one sufficient to undermine confidence in the outcome

Id at 1228 However if there has been a specific request evidence is material if there exists a

reasonable possibility that the claimed evidence would have affected the judgment of the trier of

fact and thus the outcome of the trial Id at 1132 881 P2d at 8 Materiality does not require

demonstration by a preponderance that disclosure of the evidence would have resulted in

acquittal Kyles v ffhitley 514 US 419 1995 Nor is it a sufficiency of the evidence test a

defendant need not show that after discounting the inculpatory evidence in light of the

undisclosed evidence there would not have been enough left to convict Id at 434-35 It 5

SCt 1555 A reasonable probability is shown when the nondisclosure undermines confidence in

the outcome of the trial Id at 434
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In his Motion Mr Seka argues in detail that the newly discovered DNA evidence is

material Allotion at 32-41 The same argument applies to refute the State's contention that the

new evidence is not favorable In criminal cases the absence of physical evidence can be

favorable or exculpatory to a defendant just as the presence of inculpatory physical evidence is

favorable for prosecutors seeking conviction 4 As outlined below the physical evidence in this

case is favorable and exculpatory and material and therefore supports Mr Seka's Motion for a

New Trial

I Mr Hamilton's Fingernail Clippings

At the time of trial Mr Seka was not fully excluded as a contributor to the DNA sample

under Hamilton's nails The State's assertion otherwise is inaccurate Response at 13 To clarify

at the time of trial Dr Welch performed PCR-RFLP testing on Mr Hamilton's left-hand

fingernail clippings Motion at 22 Dr Welch subsequently excluded Mr Seka as a contributor of

the blood identified under Mr Hamilton's left-hand fingernails Motion at 22 In 2018 through

more advanced STR DNA testing Mr Seka was fully excluded as a contributor of the blood and

epithelial DNA from both Mr Hamilton's left and right fingernail clippings Motion at 22

However not only was Mr Seka excluded but assuming Mr Hamilton was a contributor a

second foreign contributor was identified Allotion at 22 The 2018 STR DNA testing allowed Mr

Hamilton's nail clippings to not only be tested for obvious blood samples but also epithelial or

touch DNA evidence Motion at 22 This full exclusion of Mr Seka from the biological

material identified under both sets of Mr Hamilton's nail clippings was not presented to Mr

Seka's jury in 2001 Even more compelling Mr Seka's 2001 jury did not learn that a second

foreign contributor was detected nor could police prosecutors or defense counsel investigate or

identify the foreign contributor as an alternative suspect as the information was not available to

4 In 151 of the 367 DNA exonerations to date the defendant was excluded as a contributor of the

DNA evidence and the actual perpetrator was not identified

https vww innocenceproject orgexonerate last visited February 23 2020 In other words in

those exonerations the absence of the defendant's DNA was sufficient for the Court to order a

new trial to vacate the conviction or to fully exonerate the defendant Id
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them Had the jury understood not only the full exclusion of Mr Seka but also the identification

of another foreign contributor their decision on Mr Seka's guilt may have been very different

2 Hair Under Mr Hamilton's Fingernails

The State is confused when it asserts that hairs found under Mr Hamilton's nails

were also tested at the time of trial Response at 14 At the time of trial Dr Welch tested the

blood on the hairs but not the hairs themselves Motion at 22 And although Mr Seka was

excluded as a contributor to the blood on the hairs Dr Welch was unable to come to any

conclusion on the hairs themselves Id The possibility that this untested hair belonged either to

Mr Seka or to the actual perpetrator loomed over Mr Seka's case In 2018 STR DNA testing

conclusively showed this hair did not belong to Mr Seka A full exclusion of Mr Seka on both

the hair and the blood on the hair was not presented to Mr Seka's jury in 2001 and may well

have led the jury to a different conclusion in the wholly circumstantial case against Mr Seka

3 Cigarette Butts Skoal Container and Beer Bottle Found Next To Mr
Hamilton's Body

The State is again confused when it claims that Mr Hamilton's body was found at a

construction site Response at 14 A construction worker found Mr Hamilton in a remote area

21 miles south of State Route 146 Motion at 8 22 Thus the value of this evidence cannot be

underestimated Indeed the police and prosecution recognized its importance during the

investigation and trial Not only did police collect these items but crime lab technicians

processed them and the prosecution presented the findings or lack thereof at trial

Specifically in 2001 Dr Welch attempted but was unable to obtain any DNA typing

results from the cigarette butt Motion at 23 The 2018 STR DNA testing produced a full DNA

profile which excluded Mr Hamilton and Mr Seka Allotion at 23 In 2001 the Skoal container

was examined for fingerprints but no latent prints were identified Motion at 23 The 2019 STR

DNA testing identified two DNA profiles which excluded both Mr Hamilton and Mr Seka

Motion at 23 In 1999 the beer bottle was examined for latent prints and Mr Seka's Mr

Limanni's and Mr Hamilton's fingerprints were excluded Motion at 23 The 2019 STR DNA

testing fully excluded Mr Hamilton and Mr Seka as possible contributors Motion at 23-24
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These items of physical evidence were treated similarly to the lumber that covered Mr

Hamilton's body which the police and the prosecution asserted were highly probative Police did

not merely collect these items of evidence police believed them to be relevant and correctly

utilized their resources and had the items analyzed to the extent of their scientific abilities at the

time See Res onse at 15 The recent STR DNA testing conclusively excludes Mr Seka as aP

contributor and therefore this Court should grant his Motion for a New trial so that the evidence

can be properly considered by a jury

4 Mr Hamilton's Baseball Hat

DNA testing was not conducted on Mr Hamilton's hat in 2001 Motion at 24 The 2019

STR DNA testing identified three profiles on the hat one belonging to Mr Hamilton and two

unknown profiles Motion at 24 Mr Hamilton's baseball hat was left at the murder scene and a

jury should be allowed to consider the DNA profiles because there are two unlu'lown profiles that

could well belong to the actual perpetrators

Whether considered individually or cumulatively each piece of physical evidence is

favorable to Mr Seka and thus meets the standard under Nev Rev State 17609187 for this

Court to grant Mr Seka's Motion for a New Trial

B The Physical Evidence Recently Submitted to STR DNA Testing Was Relevant in

1999 and Is Relevant Now

Despite the State's arguments to the contrary Mr Seka has no obligation to show

definitively how the newly discovered DNA profiles found under Mr Hamilton's fingernail

clippings on the beer bottle Skoal container and cigarette butt found next to Mr Hamilton's

body and on Mr Hamilton's baseball hat the physical evidence got there See Response at

13-15 Rather Mr Seka need only show that the physical evidence is material to the

determination of his guilt or innocence in the murders of Mr Hamilton and Mr Limanni See id

Mr Seka has shown relevance in a number of pleadings submitted to this Court including his

Motion for a New Trial which he submitted on November 19 2019 Indeed in his Reply to the

State's Opposition to his initial request for DNA testing Mr Seka outlined the importance and
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relevance of the physical evidence Reply to State's Opposition to Petition for Post-Conviction

DNA Testing at 14 This Court agreed with Mr Seka's argument and ordered Post-Conviction

DNA testing on January 22 2019 See Order Thus this Court has already decided the relevance

of the physical evidence and now it is a jury's job to consider the physical evidence which

exonerates Mr Seka and its impact on what was a wholly circumstantial case against him

Further in claiming that the physical evidence that has now been tested and shows that

Mr Seka had no connection to the murders of Mr Limanni and Mr Hamilton is not relevant the

State is conveniently changing their theory regarding the physical evidence 5 In 1999 police

officers collected the physical evidence processed it for fingerprints and requested the crime lab

test it for DNA which the crime lab did with PCR-RFLP DNA testing the best available at the

time In so doing the police and prosecution saw the evidentiary value of the physical evidence

and when the best scientific technology available at the time produced no usable results they

went forward with their wholly circumstantial case against Mr Seka Now that the same

evidence the State once considered material exonerates Mr Seka the State calls the evidence

trash items See Response at 15 The State's position is disingenuous and wholly inaccurate and

this Court should reject it in favor of granting Mr Seka the new trial he deserves

C Because the Newly Discovered DNA Evidence is Favorable to Mr Seka the 2-Year

Statute of Limitations in Nev Rev Stat 176515 3 is Inapplicable

In a case involving newly discovered evidence based upon DNA testing there is no

statute of limitations Nev Rev Stat 17609187 l bwaiving the two year statute of limitations

for cases where the newly discovered evidence is DNA However in a last-ditch effort to defeat

Mr Seka's Motion for a New Trial the State argues that Mr Seka's Motion cannot be

5 The United States Supreme Court rejected an argument similar to the State's argument here

House v Bell 547 US 5t8 2006 In House the State used semen evidence found on the

murder victim alleging it was consistent with Mr House Id at 5 t 8 Post-conviction DNA testing

established the semen on the victim's clothing came from her husband and not from Mr House
Id The State then claimed this evidence was immaterial as it did not definitively show Mr
House did not commit the murder Id The Supreme Court disagreed and found the new evidence

of central importance Id at 540 The Court stated that particularly in a case like this where

the state's evidence was circumstantial a jury would have given this evidence great

weight Id at 540-41
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considered beca-use more than two years have passed since his case was decided Nev Rev Stat

1765153 This argument is merely a red herring and should be ignored

CONCLUSION

For all the foregoing reasons along with the reasons set forth in Mr Seka's Motion for

New Trial Mr Seka respectfully requests this Court grant his Motion and allow him the

opportunity to present the new DNA evidence to a jury

Dated this 4 day of March 2020

Respectfully submitted

Paola M Armeni

Clark Hill

Nevada Bar No 8357

3800 Howard Hughes Park-way Suite 500

Las Vegas Nevada 89169

Tel 702 862-8300

Jennifer Springer

Rocky Mountain Innocence Center

Nevada Bar No 13767

358 South 700 East B235
Salt Lake City Utah 84102

Tel 801 355-1888

4ttorneysforJohn Joseph Selfa
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CERTIFICATE OF SERVICE

The undersigned an employee of Clark Hill PLLC hereby certifies that on the day

of March 2020 1 served a copy of REi PLY IN SUPPORT OF MR SO S MOTION FOR

A NEW TRIAL electronic means addressed to

Steven B Wolfson
Clark County District Attorney
Alexander G Chen Chief Deputy District Attorney
Clark County District Attorney Criminal Division

Regional Justice Center

200 Lewis Avenue
Las Vegas Nevada 89101
Email alexander chen Occlarkcountvda com

ployee of CLARK HILL PLU
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