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CERTIFICATE OF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the

foregoing Pfﬂﬁﬂ Bl _Cuil WE7 cF Cofgm NOB(S . - .

to the below address(es) on this Z8# day of gﬁ?&%%iégr

1

20 /8 , by placing same in the U.S. Mail via prison law library
By Brewe Jip M. ZTTVSZ

staff, pursuant to NRCP 5(b):

D Qe Depatmat Qfy Curty Dist- Aty -

zw Lewis Ae.

(s ﬁgﬁf/ }ﬂé 89155 -zz(2

2) ORONA T Clrk o e Court (et Jm%
26 (ewly AVe-J- 2 Flook
Lax Veyas ,Nv— Baiss

A A

By - O'Feh) BTG
Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 839419

;)

?%hazhég

In Pro Se

B

The undersigned does hereby affirm that the preceding

7971 ‘/Wl Foll Crvie WEIT o CofAM NUBIE .« .. £filed in

District Court Case No. A4z N3 does not contain the

social security number of any person.

5@)“'46\%‘ L 208

B L OWdf,
Frige K O'Wectk

Dated this 237”'day of

25

:;%knfi{y

In Pro Se
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. : .14-cv- - - ocument 1 Filed 08/06/14 Page 47 of 55

PAGE: 009 MINUTES DATE: 10/28/04

CRIMINAL COURT MINUTES

04-C-202793-C  STATE OF NEVADA L vs Q'Keefe, Brian K
- CONTINUED FROM PAGE: 008

10/28/0¢ 08:30 aM 03 (TRIAL BY JURY
HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES: STATE OF NEVADA
008190 Miller, Ross J.

0001 D1 O'Keefe, Brian K,
000754 Buchanan II, James L.

L - =

JURY PRESENT. At the hour of 11:58 A.M. the Jury returned with a VERDICT as
follows; CT 1 - GUILTY of BATTERY (M}, CT 2 - NOT GUILTY of Sexual Assault,
CT 3 - NOT GUILTY of Sexual Assault, CT 4 - NOT GUILTY of Sexual Assault, CT
5 - NOT GUILTY of Attempt Sexual Assault, and CT 6 - GUILTY of BURGLARY (F).
Upon inquiry by the Court, neither side requested the jury polled. Court
thanked and excused the jury. Mr. Buchanan requested permission to argue
for bail, SO ORDERED. Court stated its' .concerns regarding deft and the
victim getting in contact with one another. The Court will only consider
releaging deft if the Court can be assured there will not be any telephone
contact, letters, and no personal contact. Deft. concurred. Defr will
reside with hig father, COURT ORDERED, matter referred to the Division of
Parole and Probation for a Pre-Sentence Investigation and Report. COURT
ORDERED, O.R. RELEASE is GRANTED with a NO CONTACT ORDER WITH THE VICTIM,
Court ADMONISHED Deft re no telephone ¢alls, letters., mail, and no personal
contact whatsoever. Deft. required to report to P & P the Monday following
his release from custedy on 11/1/04, and to bring $25 in the correct
denominations of cash next court date for payment of fees,

C.R.

12/27/04 8:30 A.M, SENTENCING

_ CONTINUED ON_PAGE: 010
PRINT DATE: 0B/25/0% PAGE: Q09 . MINUTES DATE: 10/28/04

—

27



', , Case 3:14-cv-00411-RCI-WGC Document 1 Filed 08/06/14 Page 48 of 55

EXHIBIT 2

;mf@vcwd }Tfmﬁ ; ST /. Rt
Chse C20279>

S ThE 5= NevhdH
OLrmpt. XK AYNCES:

e (0
éﬁﬂ@é\t(‘ r N é,
O 1 - Bosey” Gvfsbmw/oe)

076 - By Creay
EXHIBIT

28



1

_‘ .-Ease T2 CV-O0aI 1 RCWGC  Document 1. Filed 08/06/14 Page 49 of 55
': " L

PAGE: 010 MINUTES DATE: 12/01/04

CRIMINAL COURT MINUTES

04-C-202793-C__ STATE OF NEVADA . vs O'Keefe, Brian K _
A CONTINUED FROM PAGE: 009

12/01/64 ©B:J0C AM 01} STATE'S REQUEST REMAND TO CUSTODY FOR
SENTENCING

HEARD BY: Sally Loehrer; Judge; Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
007480 Pate, Susan Y
0001 D1 O'Keefe, Brian K Y
000754 Buchanan 1, James L. Y
Mr. Buchanan stated the Court granted deft an O.R. release after trial,
however, he has a Ohio Child Support case.that has a hold on him which is
coming up in Justice Court the beginning of this month. He spoke to L.J.
O'Neale, and he is putting it on calendar to extradite to Ohio, and Ohio
will have to come pick him up., Deft has not been out-of-custody since the
trial date. COURT ORDERED, Deft is REMANDED into custody and held WITHOUT
BAIL, sentencing date STANDS.
CUSTODY (COC/OHIO)
) e —
/ -
12/27/04 08:30 AM 0 SENTENCING J,)
j*i‘ HEARD BY: Stewart L. Bell; Judge; Dept. 7
OFFICERS: Theresa Lee, Court Clerk
Cheryl Gardner, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
006024 Krisko, Susan R. Y
@001 D1 CO'Keefe, Brian K Y
000754 Buchanan II, James L. Y

DEFT. O'KEEFE ADJUDRGED GUILTY of CT 1 - BATTERY (M), and CT & - BURGLARY
{F). Arguments by counsel. Court inquired re the victim speaker. Ms.
Krisko stated she chose not to appear. COURT ORDERED, in addition to the
$25,00 Administrative Agsessment fee, a $150 DNA Analysis Fee, and submit to
testing to determine genetic markers; Deft. SENTENCED OW;EE;F - to a MINIMUM
of TWENTY-FOUR (24) MONTHS and a MAXIMUM of ONE-HUNDRED D ENTY {(120)
MONTHS in the Nevada Department of Corrections (NDC}; SUSPENDED; placed on
PR TION for an indeterminate period not to exceed FIVE {5) YEARS, and on
\EIigj- Deft SENTENCED to CREDIT TIME SERVED. CONDITIONS:

.
I

1/ No contact with the victim initiated by deft. (Mr., Buchanan argued
the love/hate nature of their relationship and how the victim called deft to

_ CONTINUED ON PAGE: 011
PRINT DATE: 08/25/09 PAGE: 010 MINUTES DATE: 12/27/04

O
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. ‘. . " Case 3:14-cv-00411-RCJ-WGC Document 1 Filed 03'!06;'14 Page 18 of 55 .
: !
- |
I | Jocp - ﬂ ¢ Wﬂ/j
2 | Clack County Distrct Au 00{ | |
ark County District Atlorne l
Nevada Bart)é002781 Y 0~ !
3 ) 200 South Third Street ;
Las Ve as Nevada 89155-2212 i
4 gfoz)e: 5.4711 t
s h tlorney for Plaintiff I
| ,
6 DISTRICTCO . o o« v o eoiee o oo |
CLARK COUNTY,. . |
THE STATE OF NEVADA, ,
Ptaintiff,
\ . Casc No:  C202793
10 b '
Dept No: XV

11 || BRIAN KERRY OKEEFE,

2 #1447732

13 Defendant.

14

15 JUDGMENT OF CONVICTION (JURY TRIAL)

16 The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT 1 -

17 || BATTERY WITH INTENT TO COMMIT A CRIME (Felony); COUNT 2 - SEXUAL
18 || ASSAULT (Felony); COUNT 3 - SEXUAL ASSAULT (Felony); COUNT 4 - SEXUAL
19 || ASSAULT (Felony); COUNT S - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
20 || 6 - BURGLARY (Felony), in violation of NRS 200.400; 200.364, 200.366; 193.330,
21 {1 200.364, 200.366;‘ 205.060, and the matter having been tricd before a jury, and the
22 1|-Defendant-being-represented -by counsel-and -having -been—found-guilty-of-the-crime(s)-of |~
T T 7723 T COUNT T - BATTERY "(Misdemeanor); and COUNT VI T BORGLARY (Category B
24 || Felony), in violation of NRS 200.481; 205.060; and thereafter on the 27th day of Dccember,
25
26 ‘
27 THE DEFENDANT HEREBY ADJUDGED guilty of the crime(s) as sct forth in the
28 [ jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, a $150.00 DNA

PAWPDOCSVUDGWIP 0977401 doc

31



. o | Case 3:14-cv-00411-RCJ-WGC Document 1 Filed 08/06/14 Page 19 of 55
: l. Analysis Fee and submit to testing o determine genetic markers, the Defendant is sentenced
2 || as follows: on COUNT 6 - to a minimum of twenty-four (24) months and a maximum of one
3 }| hundred twenty (120) months in the Nevada Department of Corrections; SUSPENDED;
4 || placed on probation for an indt_:tcnhinatc period not to exceed five (5) years, and on COUNT
5 || 1 - Defendant sentenced to CREDIT FOR TIME SERVED. CONDITIONS: I) No contact
6 || with the victim initiated by Defendant. Court advised Defendant any contact that the victim
7 || initiates will not be a problem for him; 2) Search clause/burglary tools; 3) Complete
8 | Domestic Violence counseling; 4) Secure and maintain full time employment; 5) Mental
9 || Health counseling as deemed necessary by Parolc and Probation; 6) Resolve the warrant
10 || from the State of Ohio within the next one hundred twenty (120) days; 7) Four (4) hours of
Il || community service work each weck. Case closed.
12 DATED this _Z3¢& _ day of December, 2004,
13
14 STEWART E-BETH éﬂ, SALLY LOEHRER
15
16 ‘
17
18
19
20
21
-9 - - ¢ e mmams s i e e et e st s s mimnt + + et enonre o
e et
24 | Al cooy
G T,
g
3P kg3
&2
g O F |
9 PAWPOOCSIUDGW09W0977401.00C
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COPY

APPEARANCES:

COURT RECORDER:

MICHELLE RAMSEY
District Court

FOR THE PLAINTIFF:

FOR THE DEFENDANT:

DISTRICT COURT @
CLARK COUNTY, NEVADA

* * * k ¥ x

THE STATE OF NEVADA,

CASE NO. C-250630

Plaintiff, F”—ED

DEPT. NO. 17

vs.
_ JUL 10 2009
BRIAN KERRY O'KEEFE, . TRANSCRIPT OF
. PROCEEDINGS Céﬁkfo%{
Defendant. T

BEFORE THE HONCRABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE

FRIDAY, MARCH 20, 2009

ROUGH DRAFT TRANSCRIPT OF
JURY TRIAL - DAY 5

PHILLIP SMITH, ESQ.
STEPHANIE GRAHAM, ESQ.
Deputy District Attorneys

RANDALL H. PIKE, ESQ.

PATRICIA A. PALM, ESQ.
Special Public Defenders

TRANSCRIPTION BY:

VERBATIM DIGITAL REPORTING, LLC
Littleton, CO 80120
(303) 798-0890

Page 1

ROUGH DRAFT TRANSCRIPT 000264
34




R

1 A That is correct. 1  with Cheryl about your ongoing relationship with Victoria
2 Q Both of those marriages ended because you say dueto | 2 Witmarsh; is that correct?
3 alcoholism? 3 A That is correct, sir.
1 A Yes. 4 MR. SMITH: Court's indulgence. Judge, I'm pass the
5 Q Okay. You meet Victoria sometime in October, 2001, | 5 witness. Thanks,
6 right? 6 THE COURT: Allright. If1--
7 A Yes. 7 MR. SMITH: Actuaily, I'm somy.
8 Q And that in April '07, that's when you testified that 8 THE COURT: All right.
9 you were released from prison from the battery constituting 9 MR. SMITH: I'm sorry.
10 domestic violence charge. 10 BY MR. SMITH::
11 A Yes. 11 Q 1 just want to clarify one other thing. Regarding
12 Q And it is, in fact, true that you served about three 12 your prior experience, you get out of the military, and we
13 years in custody over that charge; isn't that correct? 13 obviously know that you've kind of come into some trouble with
14 A No, sir. 14 the law by way of these felony convictions since you've gotten
15 Q You didn't serve three years in custody? 15 out of the military; is that correct?
16 A Itwasatwo to five, sir. ' You're a prosecutor, you 16 A That's correct, Mr. Smith.
17 know better than that. 17 Q And we've hear that you're a convicted felon for
18 THE CQURT: Sir, answer the question yes or no. 18 burglary, right?
19 THE WITNESS: On that, no, I did not, sir. 19 A That's correct, Mr. Smith.
20 BY MR. SMITH:: 20 Q And also that you're a convicted felon for battery
21 Q How much of that two to five did you serve? 21 oconstituting domestic violence, right?
22 A Two. 22 A That is correct, Mr. Smith.
23 Q So you're saying you served two years in custody? 23 Q And I want to make sure I get it right. And you're
24 A Onthat charge, yes, sir. 24 also convicted out of Ohio — is it Ohio? Yes, Ohio.
25 Q Okay. And you also admitted that you weren't honest | 25 A Yes,sir.
Page 94 Page 95
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
1 Q For felony criminal non-support of dependents, and | 1 THE COURT: Go down with your -- any other — oh, I'm
2 that's actually two counts, correct? 2 sorry. I'm sorry. 1 apologize. We have some questions from
3 A Two children, yes, sir. 3 the jurors. If you could hand those to the marshal, please.
4 Q Sointotal you have four felony convictions, 4 Counsel approach, please.
5 comect? 5 (Off-record bench conference).
6 MS. PALM: Objection, your Honer. [ don't think 6 THE COURT: Mr. O’Keefe, we have, as you know, we
7 that's correct. 7 allow questions from the jurors, and we have some questions for
8 MR. SMITH: Ifit's two counts, it -- 8 you, all right.
S THE COURT: It's three separate cases. 9 THE WITNESS: Yes, Judge.
10 MR. SMITH: Three separate cases, but four felony | 10 THE COURT: One of the jurors, it says when you got
11 convictions. 11 out of the car, did you know Victoria was angry at you?
12 BY MR. SMITH:: 12 THE WITNESS: Does that have to be a yes or no,
13 Q Is that correct? 13 Judge.
14 A There is the case in Ohio. | guess, if that's the 14 THE COURT: I think at this point it does, and your
15 way it would be classified, a count for each child, I'm —- 15 attomey or Mr. Smith can follow up.
16  Q Pmjust make sure it's clear. Three separate cases, |16 THE WITNESS: That would have to be —
17 but four felony convictions. 17 THE CQURT: It says did you - I'll read it again to
18 A | think they charged me for each child, yeah, it was | 18 you, sir. When you got out of the car, did you know Vicloria
19 one case, Mr. Smith. 19 was angry at you?
20 Q Okay. 20 THE WITNESS: Yes.
21 MR. SMITH: Judge, I'm pass the witness. 21 THE COURT: And were you in turn angry at her?
2z THE COURT: All right. Any redirect? 22 THE WITNESS: "No, [ was happy.
23 MS. PALM: No, your Honor. 23 THE COURT: All right. Next question, where was the
24 THE COURT: All right. Thank you, sir. 24 knife when you were wadding up the pillowcase?
25 THE WITNESS: Thank you. 25 THE WITNESS: On the bed somewhere. 1don't — on
Page 96 Page 97
ROUGH DRAFT TRANSCRIPT ROUGH DRAFT TRANSCRIPT
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ELECTRONICALLY FILED
07/06/2004 10:17:43 AM

INFO : 6357
DAVID ROGER ERK
Clark County District Attorney

Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney

Nevada Bar #006024

200 South Third Street

Las Vepas, Nevada 89155-2212

(702) 455-4711

Attorney for Plaintiff

1.A. 7/13/04 DISTRICT COURT

g:lt))o AM. CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, Case No: C202793

Dept No: v
-VS_

BRIAN KERRY OKEEFE,

#1447732 INFORMATION
Defendant.

STATE OF NEVADA %
$S.

COUNTY OF CLARK
DAVID ROGER, District Attorney within and for the County of Clark, State of

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY OKEEFE, the Defendant(s) above named, having committed
the crimes of BATTERY WITH INTENT TO COMMIT A CRIME (Felony - NRS
200.400); SEXUAL ASSAULT (Felony - NRS 200.364, 200.366); ATTEMPT SEXUAL
ASSAULT (Felony - NRS 193.330, 200.364, 200.366) and BURGLARY (Felony - NRS
205.060), on or about the 29th day of May, 2004, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in.such cases made and provided,
and against the peace and dignity of the State of Nevada,

"
1

FADOCUMENTACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFO |
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COUNT 1 - BATTERY WITH INTENT TO COMMIT A CRIME

did then and there wilfully, unlawfully, and feloniously use force or violence upon
the person of another, to-wit: VICTORIA WHITMARSH, with intent to commit sexual
assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
hands.
COUNT 2 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: fellatio; by
placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will.
COUNT 3 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: sexual
intercourse; by placing his penis into the genital opening of the said VICTORIA
WHITMARSH, against her will.
COUNT 4 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal intercourse
by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against
her will.
COUNT S - ATTEMPT SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously attempt to sexually assault
and subject VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal
intercourse; by attempting to place his penis into the anal opening of the said VICTORIA .
WHITMARSH, against her will.
"
1/
I
" '

F:\DOC&JMENTACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFQ |
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COUNT 6 - BURGLARY

did then and there wiltfully, unlawfully, and feloniously enter, with intent to commit

battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that
certain building occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.
2083, Las Vegas, Clark County, Nevada.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/ 8. Krisko

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
HORN, David R.
STEIBER, Raymond C.
MONIOT, Timothy Sanford
MORGENSTERN, Kevin John
RAMIREZ, Vicente R.
KELLY, Shanan D.
MAIJORS, William J.
BARRERA, Roger
WHITMARSH, Victona
EBBERT, Linda
TURON, Besse Tobias
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS

ADDRESS
LVMPD P#1928
LVMPD P#3542
LVMPD P#4664
LVMPD P#4665
LVMPD P#4916
LVMPD P#6836
LVMPD P#7089
LVMPD P#8050
2992 Orchard Mesa Dr,, Henderson, NV §9052
UMC/SANE, 1800 W. Charleston, LVN 89102
2219 N. Rancho Dr., LVN 89107
LVMPD - Records
LVMPD - Dispatch

F:\DOC3UMENTACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFO |

INFO!
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NAME ADDRESS
CUSTODIAN OF RECORDS UMC, 1800 W. Charleston, LVN 89102
PENO, Tammy 2219 N. Rancho, LVN
LNU, Tracy Budget Suites
LNU, Missy Budget Suites
DA#04F09774X/rad
LVMPD EV#0405292232
BAT W/INT; S/A; ATT §/A; BURG - F
(TK4)
F:\DOCXMENTACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFO_JINFQI
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ArFeiD  Hames 7~ Ferach, 4of uy- sia sz (1a72

BRin  KeepY C’Beere t_ Fezd OV
Lovelock Correctional Center NOY 9 0
1200 Prison Road ‘ 30 2 18
Lovelock, Nevada 89419 )

_ CLEéniiKéég‘é‘ﬁﬁ?
7/11;1{'/# In Pro Se

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

* k Kk Kk %

Beian Kerry CRecre 5 )
Pait ¥ ; % Case No. A-/B- 783687/
—ve- g Dept. No. XXX
THE 37 F NEV4P4 s ;
retendant . §

NoZiCe A’UY/DED BV AEEIDAUT ﬁm’ 77#/ STHrE
FALED To FuE ANY TYPE OF RESPNKE DESPITE
FERVILE oF SHID Pe7izieN AS A MATTER OF (AW
WiTH CoNSEQUENCES AS ADM 510/ unbel NAcwP € (d)

Rpsoant NR-Cv. 7 Bule 42 (C) |

QoMes Now, Brian O Wk g ?11743(-'1;9’ to hum l>/l7 servt and Lobe dhis geten.
Plant il werved  sud petiten for loram Nobis by mail on /20208
Wt Yo court aler &o\lulm.( ;ﬁ.‘/l;yé) Sdd getacn on 10{20/2c15 -

o ,\/wmﬁ«er 26 2oi§, 25 dimely of un ely respse, daswel o
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Lites 7G), Dok €() Pobe () Dife § Ruty 2, ELC.R 220, ete. .
Thy detun iy made w.ty all pipes Ll ant Lhe fi/é.m oz
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AFFIDAVIT OF Brda Kefr}/ @'féc/t

STATE OF NEVADA m( 7 GdaE No.  A-18-TE3 06 - W
)SS.

COUNTY OF PepsHme)
)

) . 1™ ’ s
I, BrzM 6 14@;1@ + the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my
own volition,

1. My name is ;,51‘,'2’(! O"%ﬂ-pfe .

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada B8941%. I am fully competent to make this
affidavit and I have personal knowledge of the facts stated herein.

) ri ; '
vig,led e deft Qivil 2. pf Uk [ 4/« Bivtrid %"WY Lot
with 1 Nenig & Zermed ot Zeo Lewix ,v'?mw,' les bg;axs A/w;J; $2u95 2202 on G/28/208 .

4  Jad ZI[I[HH ;{:‘Ar/ . /-’//30[2.:18 Wt 2 Forma Z)Lﬁ;{k“{.’_f ived Is /D_é A-18- 783689 4/

5. Tofbon_raced *athemsfrie Wft’tédsey ff; /zg,/Z I[(wrafu/fa/ i ffyé{ﬂ/ﬁ)/é/f
Wy /eﬁwre(/ 74 Af 5JC/M§€M0’ ‘ﬁﬁfﬂ"fﬁf C(,f.'“)h/efe(/ iﬂ({n,ﬁ/ﬁ/ é}/ /?a_,‘.

. 4&5‘ d?A Mﬁm&’r 26 Eulf flx@,,;/gi,/) p/.:«?;{,é% /{Jr [g(g(v'é’(f e f\g,)tc#/\t’ﬂ)u!ﬂ‘é .
7 7

7. f%mrf.r  det /4 /-5/%'/2078, Peaf. XXX ( K/ed?rﬁsolz?;) 1 Fpn.

& fé,ml /f! 14/\:( iy detun %reék/ //M,/Jm;\ NAL //) @fe B @ wiere

i epdent ad //m‘/(ed /iy b lexp {56 ek ?az[ Yot */a’r G rat nebis 75 4/

jel3c/0E o mem‘a,wr ad g Coaset to gg,,?é,,‘\ ,f Hhe Same. See jép_

E,;M, Ditrat Ghut Z/e (“e.pc.p. ) 2.20 (ﬁdmé

7 '4 Mot e "Z’? Ly P ’4(‘) /3 C‘/f’émncc/ 4 Pf‘m/rw Z%fy d:anz a /ey

i}diaﬂcmﬂa a)ﬂ CTsex  whes éoﬁv are_ i i c/mmx%e amd g [ur/amwf o e meside
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o remair (2 i Reansed v Lollill Dev o 5 M, 132, 134 2 w23k (s ))

. éc?ﬂ’i‘“ﬁﬂ . UD g O“‘/é’ ferm.. qr dre [Uf{' a)ﬂ/c:( 7[0 Veid/ jw&qeﬂl]" )'JA):'!#‘»

(A) fA /VIC-C/V / (5“(‘) ﬂl’fm ‘{/}m‘ L"cu,/-f .‘.’b '/A 77,_» (/‘,q,rﬂ?é., ’Jf\/ /‘bwgf %.a

rel eve g )Jﬂ(z from 1 /IJJ«/ M’smcnf Gt s o, 4. ( ¢ S .Derw v Sen,

&7 Ney. /4%, 4&» P.2d ¢ 1% th; s See als, PHENE * Surisditiond] Fact” eé%.{—rp

i, ED é. tf 2. 20 w // ’ C/")CJQ)M A@r bffmtti 7 ﬂ;f?[%/an moffa}r ‘1//{\’

i
0:!00511‘\ 'wrf'v /’7”?57— Serve Wld/f' ey Hess r.z)-’uS/Ad’ ?/creié fd//cmc of!

o h50ls D fv lo Jerve dad f fe wr tes a;)wﬁ/rm miy be Curtrued 25
 admums s ‘f/?.zf Fho M 10 rertirpns md 2 Cosgen 74 Spatlig, L e same .

/Z. %,d-, @M tery Cre 2@/& &JJU%/M ‘//m l///} 4//"/
ﬁ,g/g\/ fwvicten oy BT 2 the man and we o e Ja’wv’iﬁﬁ
f /fm,f My 72,@& ) 3/25{//,0/& '{frqr;er/'k. Iadui,1 oﬁ/é?‘:’ﬁj tjﬁzn‘eﬁmwféﬁ'
axl ‘fffqr{er{m\. the C “érumx oﬁzﬂm (Z:/ers Which s L é'&s
gjé'_‘ﬁg Oﬁ'k/nl/ /Zt): #fafr “} CO*JM /\/cé/g 74 /ff/ 06?{’5: .30&/8
1 Derarhent 35 Lssigpe _Cise [o. -(8~ 783667 W whif wic
L‘Lﬁ_ﬁdfl *-[//ﬂe'/v @frvaf/ Aevs _s4f %A’.’ 57/;é( DbSS’t’Yd'/c'! JI’ over GU dys
webl bty Filig a2 Netde of Apesrsed Qescenay or ANY RErRoE,

I declare under penalty of perjury that the foregoing is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.8.C.A § 1746 as I am a prisoner to state custody.

N7 78
Dated this ZG{ (/%/r(fi\/\ day of /\/Wm é@r , <otl

it (s 106 bo Do -0 Z/// “goag

A-E- 783067 -w
/ ,// 557 1 Z O ,Cé’m.“
. Gvetck Ce2f. (TF -
v, 1260 Prage o -
Veécﬂr M. &1F19

Pe( / # ?CZ‘}/?(
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CERTIFICATE QF SERVICE BY MATT,

I do certify that I mailed a true and correct copy of the

foregoing //'"f“f Fefl TudEMENT oN Tae PEABINGEY . .. N.&Lw é’é"\

to the below address(es) on thig Zéf day of '\/]/rm‘ Aru— (,/'lm#y)

20/ , by placing same in the U.S. Mail via prison’ law library

staff, pursuant to NRCP 5(b): 2#/ Brﬂ,{g ()/#} ,,\/c M Z2 200
) Gue Pyt Clorf Clanty Dt 2t
Zoo Iuwis  Pe.
Lar M’éd'(f Nevidl gq55 22(2

03 O ,}1( L[b (J\(,L VJU( UDJ/{ (BT;{ J:"r;l;crfif- Du}{(r/\

'fco beum’ /ﬂ&eﬂdé’»] 38> Flal las L%Sar Newry  Eui55
¢ 14

LAY

3r74r £ C'Kefr 7 # Jozdd

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 839419

P/m}, /r/ﬂ, In Pro Se
APFIRMATION PURSUANT TO NRS 2398,030

The undersigned does hereby affirm that the preceding

MiTie Fo  UPemenT oa THE PeABnCr - . - ML GAEiled in

District Court Case No. A-te - 783481 -wW  does not contain the

social security number of any person
Dated this 2&75/’ day of A uem)fw u%wv\ , 20/t

D (; \.//w/

_éf' Lo CReedes

P/l:}u 7[‘(/?( In Pro Se
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Briar Kecry OKeeh & 0244

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

Ei’@:h-}—.‘# In Pro Se

CLARK COUNTY,

* % Kk

_Bran KeRY Ofeere

Plaintiff,

-Vg -

THE FATE OF Neydsd

Defendant_;.

-
T A L

c/en_a‘g,/ J‘fﬁe uno'pllm;gez{ ndfrdecf zeer{

DISTRICT COURT

Case No. A.1g- 783467-W
Dept. No. XXX

® See ATTQOHED APprscasiond 1 TRCCED A
FoRMA 7””%¥ﬂ’whw'ﬁw%amg_Gsﬁmﬁﬁﬁf

Qwi - NorIcE oF appear ¢

NOTICE IS GIVEN that Plaintiff, Brian ffet’%/ @’h/ee)({e

in pro se, hereby appeals to the Nevada Supreme Court the

Electronically Filed
12/24/2018 11:26 AM
Steven D. Grierson

CLERE OF THE 0025

NEVADA

*

1

?@*,(;%g;f deﬁ? i ‘/Q A/-ter(?"V P [ 74 (C‘)ﬂz’*‘;‘(

(complete if applicable) and the

as filed/entered on the 5%/‘ day of Decem ber

. 2008,

» a8 filed/entered on the day of
;. 20 + in the above-entitled Court.
Dated this /8“4 day of Z)ecemggef , 2018

Buw Lo OHuf

m&m#&@é&Mﬁ%%
Coorrt 1 ovwviotvn retuenwd f)»?(ju

Uﬁ'ﬁ/ one. TN FolmazeeN ‘MML ohay { (@)
XM FEY po  OPPe 1ty Mso v it

Case Number: A-18-783688-W

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

Plaintiff In Pro Se

War o1 dhe  fewrer 1nCluded s’:’mplu misdeneacr f;af{re el that the Shate

L O Keeke # gez44

Si% counts . Tbokep NP, 8()
EOCE Zi20.
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CERTIFICATE QF SERVICE

I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF APPEAL to the below address(es) on thig

KB% day of ?et"c’mj{w" , 20/8 , by placing same in the
U.S. Mail via prison law library staff: 370’!"0%9 Ne. Zz7 3777
éfefm éjtm;‘m', C'kr(n&&m'('(gﬁ( 'T“f?(\
Zw lewiy Avoye | 2ED Flaog '
Fe Vegor  Neads  go,gp

Baw L[

P 4%
Buat L >R #_To2dd

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se

AFFIRMATION PURSUANT TQ NRS 239B,03Q

The undersigned does hereby affirm that the preceding
NOTICE OF APPEAL filed in District Court Case No. Q‘?Eéé@~&

does not contain the social security number of any person.
Dated this /E‘gf day of ,Z?ecgm Aer ,-20 /8

2. Lol

Bruum F ek

Petitioner In Pro gSe
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MOTN &

Briw ﬁem{ ,%el"é # 9oz 4t oé‘ (60
(Name) 02

L. C.0, 1200 Prfﬂﬂ &d fe
(Mailing Address) (??
{City, State, Zip)

In Proper Person

In The g£if#w Judicial District Court of the State of Nevada

In and for THe QouNTY OF (LARK

BRisN Kedy O’KEeee )
)
Plairttfd ) ~
vs. ' ) Case No. A -ig-T834689-W
THE STATE OF HE\/AM'.G‘tg[.__) ' Dept. No. vy
_Defeadants )

) @ (ASE-0E- FIfsT- IMPRESSTON

I Briaa Kerr\/ O"Keek p/amf’:# , appearing in Proper Person,

request that the Court enter an Order granting me the following: C@ ?3@3))
Runrs uTHoRTIEY = ( FupighicTon

fmw thie Court hgx .nke-ené duthocity o Am-e ok PMenD’
s
based on thege (bRounpS, ¥ {l: reaflo ;
Haf le ,xufv returned 4 Sw)/e m}{barer/ fessef - /ﬂa/uq/ﬂo/-oﬁ“mm ofd Court 4
Z'_dmr- é«r/érv"f the (ot 4 Bieey wint meds 1 Comoyr A

e 70,40 CF) am/ chsed ol Omt- 4, witd credit éine 5ervec( whiéh 18
mam?%a-éfm the GW'I( /ea’ Joc cr//aa/feu/ é 1% ,m‘ém a5 _EXHIBIT <2, (ﬁ&'@-

XHBIT L CRMINAL aw@mmmﬁ (same) _ Also * ughops” He Ourt falec! # divufip
ot Hhig 0gse O22T93 war chamedby 1g %Z o Wrzmaprionl Eled_7/6/ 2004t
wih (6) County zmrmg Prom the 3ameSset bt fao¥s-

Page 1 of 3

NVOEE  HAwes 7. Lefner, 4ot u-s. 57 526 (7Y pereuriza)

, .

FL; INFORMATIN ENConTRSSED CouNTs 1,2,3,4,5,6 1N A SiNGLe iRl Decuseny, Balery
T LeSier included misdemeancr W&g:l vid JurY astuction on Count L BARELY. (é
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This Motion is made and based upon the accompanying Memorandum of Points and

Authorities: [. RULE ofF LAW - N.R.Qi.T 8(d> and EpcE Z2.20 and 50063,@‘

vE 8(6/ of Fa/, ” ; 1&: WA{@/} a rema‘fve

ﬂ@%ﬁ?ﬂ!ﬂl are aa/rml%:/ N ot dediaf in ﬂﬂﬁ;@g @i!rgsgmmm;/eﬂr%,

Aég E20L Z:-20 gl 3.2 ?r€6cr: Ag; oﬁpa-a'm;\_ Jrpan#z/ muo"i" Jerre aﬂc/ /c“/e Wr.#g_:

13 merbriuy and 3 Congent o 4‘!‘@14{’4 pE - /'/areowr w/mé & féi

alse a ‘émelgﬁﬁav,?o IZ(c) 4 Kea/ ﬂ/go//s' which ooulef Ae t’oﬂd*‘/rge/ ik d

pu/e% cSﬁnmrv Aaa’m‘{' bacel w2 Lue -?ma)(: Qaeo‘/m cf} / W ﬂ/mﬁr)t//q/
This amf{— it raawrpa’ ot b paize a/wéﬂﬁ‘& [saess or_jgoore w/m/ % valf

"g_, fﬂdrr/&'g; ﬁ;_@%fw i ﬂ:an/ ¢ drerm:{’ 7A czzfs/w Earzm%wr e’ ot %I.D

bases o7 /a'c[ 574' 743/ o 0Us xm/'mf I ?7?&7 ‘(Anr cm{ )!9/ ;Z:j;/ &’a’dl/’

K_MLZ&_@_@_)%@@‘;_FEAEM b e Yerery and @w/

Aebectui, mudster Yy court J}M/‘ﬂe correct zéu/‘ Delreated fy

.Ba‘lamarr v US- Paa’fig, 231 E3d 12204223 ( IHLCIr zaw)( l/ﬂq_;s Qou r_‘&are maégm
obli rfa:'lt/a fecar, / ec.;‘ﬂ e parfie [ &

or rmD/:c: 'f'/v ir:e:éo/ it “/fm( yof ‘:ba 7"3 5-,,3{! % a'/ a// 3
aéaréf ‘6{9; mliié ﬂo‘{’

onK/ ddnitde] L/m e avermeds, Y ey walved ay and o[ dofpnvec ﬁﬁ ('% ﬁ oJhatse.

. 1 (F) Bamer¥ w, i cemg of Couard (&)3@@&
(ou I b " 1 Berees (/’flda/e/m’dmr\ x/e?(’
W@nﬁpw v /\év Ot &tk 15 52 (oofh of* /)#fc; Yt Lo e

4; 2. BN G)Ui Febin)) Daftery-pNts 2o . Foo, faiks ‘6 o7, be _fequirs
Aﬂ_ LN ol (_ouNT 0, B zu WM fe /mér/é % (’Ofﬂf'f/%aﬂy%?ﬁ
whed eakrm q d‘ftcéﬂ?. e a:umL-f M)gﬂ%jf anma‘fa/r wrm‘!é &/r/ iy Uhe

Page 2 of 3
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This Motion is made and based upon the accompanying Memorandum of Points and

Authorities:

J‘%u;/ﬂ:{ bl bt Fegu;a/ Jg/ Széré:ér/v (2l 2r NLS. 2o5-béo

0, ‘TRANSFERLED INTENT AnD  DOORNE of “Mogcizghd 2 Spciis”
® Sz A (g 0. MNo. zewze15 (Mamct! 2L, 2662)
A mde Cougd 4 m;rdemem b&#ﬂ\/ Oanmt"wﬂ erlﬂ'lL SUH Aé ,,_

_f@nsi@r@/ irtent! reawfqaf b Cudt 6 ,bw;y&m /%/n{ (bant- 6 war
WCQM o ‘ﬁc cnmmz,/ mi!wrtl o1A Jﬂcéwwy 0001"/'1 ( P) ﬁ:%y am//
m!{d/ # C'wmn/‘ a C’rzm%’, charse ar eifher a:wr/é 1 Z, 3 'PS ad
Binadioq 074 'ﬂz ‘/rrd‘/ 74)@ ‘Anév Ciw‘izé’ fr ‘/le Z%«aa/ €Vé’4‘/
o ﬂ?m/ 29, wf G/Jmaf yid a B’m;(é //WE(W[ ( 02027?9) 7/‘ /ec/ 7/@/2054%

Nox ze5-.060 (1) proidey A o wh,. .. erders WM.,. weHf
. s s o Y 1Y i / AW Y

- e Cle (.00 to. 2wets _chliestoe o dote
of Dogoitr 1 melis proveley tht 3 Mo iy Loy ly e Company 7 zée)r

aa%gﬁﬁf__mag Am wam& BZJ// M//mr...

ca ey Orr 4&.1’ bld’/ &( Gt Ney 2 146 6‘34’:1)

Mueoget‘ d ) {QAUEM[ Cbncwgm;; A Sk '//{/Wﬂ Y- (’orzfefg; wBMY, 3336“?:

. . 44
A1l whike 2y C‘elﬂ e DLial umn dn 27 In (b : L

g

haper /1 Pt d rt L Bty Wit WiEalT Te (o A CLnE NES e, %
W/lbt err{erw\ a 5'/mcélrc. e éwr./m/ aﬁéé S}ecnﬂca/& moA(qu Cassmitor
bgﬁw oq_aty perm ‘2 2 745[ Lhat- nw ma{e%e Adff/dt‘l/ &m{)/d('/a;
Lt —. At ” a_debnl/ Qo rfo tunty 23 s S bekre
Mg "/6 Cougs ) Feénv ozl ‘5{9 Vﬂt{rcfw‘d GU-'#VOA éﬂﬁ/é /mﬁf’
bo Friclben ond Woile u /\?;)fém) éﬁgj(fbar 51/ é’cf/ﬁ'ﬁfﬁﬂrfﬁf/ﬂ)ézﬁ;
VA Oo;/auafm/ ot 3 folony Court 1 convichion | JAJ with gouitllyon Gunts 2,

3,4 0d 5, dhe gl et iF rofed o ot @ bese @ coedie Wordfic 00N Yoldakle
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This document does not contain the Social Security number of any
person.

I declare under penalty of perjury under the law of the State of
Nevada that the forgoing is true and correct.

7

DATED this /9 {day of Z’ecemée( , 20/8

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b})}, the undersigned hereby certifies that on this
date, I deposited a true and correct copy of the foregoing Motion in the U.S.
Mail with postage pre-paid thereon, addressed to:

ek of Couct (87 0 2 ) ute (ury Moy Aricet (il By
{fame o©of octher Party) (Name of cother Party}

L3

Zo_tewix Ave.. 3FD FLE. Zw lewic fvenwe
(hddress) ] {aAddrass)
aq , Newds B9s¥ (3 Vesge MNeads 89185 -22(2

(€dty, State, Zip) “City, state, Zip)

Dated this z&% day of %&?f‘ , 2048 .

nggth. tf/(f7?/ki%ﬁ/
(SignatureV,
Page 4 of 4
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CLERK OF THE COURT
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City State . %%"\

200 PriZoA ReAD i
Email
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Telephone '

£ Goz44

District Court
Clark County, Nevada

_Brad_Lerey O Keere

ra

Case No.:__A-(B- 7883683 -w

Plaintiff,

VS,

THE S _of Nevadh, et af.

Department: XXX

Defendant (8

Notice of Motion

Please take notice that the hearing on _ Moz 75 ALTER 0R aMEND JupbMENT OF
12[5/18_ ey PerimoN iz s imzs.... BY Mt dip 2 860, et 2. 70

will be heard on :;ﬂ!luﬂgﬂ ‘ZQ 20 ﬂin‘Depart_mcm XX Floor /Y CourtroomA-

at the hour of 705 AMPNE.

Dated this __17 % day of Decem bor 2048

[ ) L >
A-18-783689 ~W 3}’ ¢ %% 20 ’)er ? pzq#
:SII:L ol Molion 8‘76’4 t O’

M

5§oticc of Motion - |
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Electronically Filed
12/29/2018 9:57 AM
Steven D. Grierson

CLERE OF THEC

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK
BRIAN KERRY O'KEEFE,
Case No: A-18-783689-W
Plaintiff(s},
Dept No: XXX
vs.
STATE OF NEVADA,
Detendant(s},
CASE APPEAL STATEMENT

1. Appellant(s}: Brian K. QO'Keefe
2. Judge: Jerry A. Wiese
3. Appellant(s): Brian K. O'Keefe
Counsel:

Brian K. O'Keefe 90244

1200 Prison Rd.
Lovelock, NV 89419

4. Respondent (s): State of Nevada
Counsel;
Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89101

A-18-783689-W ala

Case Number: A-18-783689-W

Sy




[ R

26

27

5. Appellantis}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis®*: Yes, October 30, 2018
**Expires | vear from date filed
Appellant Filed Application to Proceed in Forma Pauperis: N/A
Date Application(s) filed; N/A

9. Date Commenced in District Court: October 30, 2018
0. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Dismissal
11, Previous Appeal: No

Supreme Court Docket Number(s): N/A

2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown
Dated This 29 day of December 2018.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Brian K. O'Keefe

A-18-783689-W 62
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Ercurh JuniciaL DISTrRiCT COURT

- CASE SUMMARY
CASE NO. A-18-783689-W

Brian O'Keefe. Plaintiff(s) § Location: Department 30

¥E. § Judicial Officer:  Wiese, Jerry A,
Nevada State of, Defendant(s) § Filed on:  10/30/2018

§ Cross-Relerence Case A783689

§ Number:

§ Delfendunt's Scope IR #: 1447732

CASE INFORMATION

Case Type:  Other Civil Writ

Case
Status: 10/30/2018 Open
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-18-TRIOGRY-W
Court Department 30
Date Assigned 10/30/2018
Judicial Officer Wiese. Jerrv AL
PARTY INFORMATION
Plaintiff O'Keefe, Brian Kerry
Pro Se
Defendant Nevada State of
DATE EVENTS & ORDERS OF TUE COURT INDEX
EVENTS

10/19/2018 Application o Proceed in Forma Pauperis
Filed By: Plaintift (FKeefe. Brian Kerry

[O/30/201 8 &j [nmate Filed - Petition for Writ of Habeas Corpus
Party: Plaintifl’” O'Keete. Brian Kerry
Petition tar Weit of Coram Nobis

1O/30/2¢01 8 Order to Proceed In Forma Pauperis
Granted for: Plaintitt 'Kecfe. Brian Kerry

10730/2018 &) Natice of Motion
Filed By: Plaintift’ ('keetee. Brian Kerry
Petition for Civil IWrit

10302008 | B Fited Under Seal
Filed Byt Plaintiff ('Keefe. Brian Kerry

117302018 QY Motion

Filed By: Plaintiff O'Keele. Brian Kerry

Mation for Judgment on the Pleadings with Notice Provided b Affidavit that the State failed 1o
Fite anv Type of Response Despite Service of Suid Petition as o Manter of Law with
Consequences as Admission Under NRCIVP. 8 i

[’r\egl QF 2 Primed on 12/8 272008 ar 8:40 AM



E1curi Junicial, Districr Courr

- CASE SUMMARY
CASE NO. A-18-783689-W

HEARINGS

127052008 ﬂ Petition (9:00 AM} (Judicial Officer; Wiese, Jerry AL)

Events: 10/30/2018 Notice ol Motion

Notice of Petition for Civil Writ of Coram Nobis

Denied:

Touraal Entry Details:

No parties present. Ceurt ADVISED. it appeared the State was properly noticed with the
Motion, no oppasition was filed. however, in veading the petition, Conrt NOTED, Plaintiff wes
comvicted of cowns | and 6 and found not guiliy on all of the sexuval assanlt charges.
Furthermaore. the Court. was not convineed the aequittal on counts 2 1o 5 required an acquittal
o counts | and 6. as they were independent charges. consequentiv. ORDERED, Potition
DENTED.:

PAQAQ OF 2 Printed on 1201 272018 a1 8:40 40
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This document does not contain the Social Security number of any
person.

I declare under penalty of perjury under the law of the State of
Nevada that the forgeoing is true and correct.

DATED this i‘%day of 5;0«#}/ , 2011

Qe wuNTY Diymer  Aeney  KSCITles Iz pmer
oF COM(GF FumG syct .

CERTIFICATE QOF SERVICE

- Pursuant to NRCP_5(b), the undersigned hereby certifias that on this _
datae, I deposited a true and correct copy of the foregoing Motion in the U.S.
Mail with postage pre-paid thereon, addressed to:

0t J Ot @by Dieif M

{Name of other Party) {Nama of( other Darty)
2w (ewiy Mo 300 FL 2@ (e AW-
(Address) ' (Address)
-@(*VWMW"——}?T(K%((GO Cz?/ V%—M \Sv N
(ci€y) State, Zip) (City, sStata, Zip)

Dated this i% day of % , 20 /2 .

g;w/z/ ‘

(Signature)

Page 3 of 3
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6 IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
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CERTIFICATE OF SERVICE BY MATL

I do certify that I mailed a true and correct copy of the

foregoing E)( PJr‘{—‘é Mcﬁch Foll COU;ZT ?aqull'&mmm [QW

to the below address(es) on this lliﬁ day of _ Jaauins ,
— 7

2012 , by placing same in the U.S. Mail via prison law library
gtaff, pursuant to NRCP 5(b): BY EMGG' 5/,,» /\(_b/ 228509z

géw,[ é&’(e{é}m P G(/Er‘-/ald‘((':ﬂf‘f'_
zo lewiy Ave., 260 Peok
‘35 vesac, f(ev:ofa 8HSS - ({60

o Al rfgsf'ﬂ{ oxeTs  gad Pq,r#rupan{'f o e COM lecF stovet will §e
Served 6{ b glerl ofthe cad .

écf-a & Zz@k Y274
Lovelock Correctional Center

T1200 Prison Road
Lovelock, Nevada 89419

P!J;n/‘#f{ In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding

Ex _tate Mo’ﬁwf. .: %n}’(/&p{' ﬂﬂ’;‘mq (3(«/ filed in

District Court Case No. 4-&%'76366?~h/ does not contain the

social security number of any persomn.

Dated this . (ZC& day of ,:ég,ww 20

L0
S ook

fp/dm-/-‘sdlé In Pro Se
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I do certify that I mailed a true and correct copy of the foregoing
{check appropriate box)
D Opening Brief

D Reply Brief
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[:I Petition:
D Other:
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COURTY OF CLARK
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(check appropriate box)
D Opening Brief
I:] Reply Brief

D Motion:

I:I Petition:

‘Zr Other: ,;E’B‘fl‘fﬂ(_ MCT(CE

’ L7
to the below address(es) on this [& day of Eﬁrm#\/ , 20 l? , by
' 1
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District Court
Clark County, Nevada
é:ﬂw,\/ Leery O f/ EEFE
Case No.: __A-iB- 7836069 w
Plaintiff,
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vS. -
THE__5ia7e  of NEvadA, etal.
Defendant
Notice of Motion

MoTon THE CouRy 7% T Jupledl

A-18-783689-w
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Notice of Motlon
4824799

Il
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Noricg 0. (b1BBOKE of 7He NEvADE Syrleme (oury vee CtBlr 3)
will be heard on 2019 inDepartment Xx¥ _-Floor _____ Courtroom __
at the hour of AM/PM.

P i 7 i -
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CERTIFICATE OF SERVICE BY MATL

I do certify that I mailed a true and correct copy of the

foregoing Zzgswémﬂllf ﬁ(ﬂz”;k Dot v MEM iy Nev. SEZ

to the below address(es} on this @éf day of /77&{/{ ,

20 11 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b):

2/

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

P%Mp# In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding

I)D/[(Mmé/[ /)M‘%A/r(“éf filed in

District Court Case No. (Z3506% does not contain the

social security number of any person.

Dated this [ “ day of /7ZWT£( , 20 1%

(()7

In Pro Se
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AFFIDAVIT OF Erwf [é{r\/ [C) %@A

STATE OF NEVADA ) CAXE N6. 4 -48- ‘733 689- W

)88
county OF PEEsHMC,)
)

I, 'BHM K‘CFI'Y' azgf’A, the undersigned, do hereby swear that all the
i .

following statements are true and correct, to the best of my own knowledge and of my

own volition. .
—
1. My name is Pcuyn &7}{/ Oé&,

2, I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. I am fully competent to make this

affidavit and I have personal knowledge of the facts stated herein.
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I declare under penalty of perjury that the foregoing is true and correct, and
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CERTIFICATE OF SERVICE BY MATIL

I do certify that I mailed a true and correct copy of the

foregoing MoTiod —THE Coulr T “TAE et Notice ...

to the below address(es} on this /3%% day of A%%%CA? ,

20_/4 , by placing same in the U.S5. Mail via prison law library
staff, pursuant to NRCP 5(b): Bnmz j/,p /]{(g_ 7265637

P Fret ﬁ{ﬁrnﬂ/ I feg}-/gcac/ em [Ecs ?r?f‘//fzr;l?/f r.

‘é&:%@‘é[
Baa Lo Dlbh #9244

Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

?/Jq:/iﬂ/ In Pro Se

AFFTRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding
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g | y District Court Case No. A -/4- 783(89-Wdoces not contain the
§ : social security number of any person.
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27
28
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Electronically Filed
3/25/2019 9:43 AM
Steven D. Grierson

CLERE OF THE COUEE

DISTRICT COURT
CLARK COUNTY, NEVADA
BRIAN O’KEEFE, )
)
Plaintiff, ) Case No. A-18-783689-W
Vs, ) Dept. XXX
)
THE STATE OF NEVADA, )
) ORDER
Defendant. )
)

This matter, having come before the court on December 5, 2018, on a Defendant’s

Writ of Mandamus or, in the Alternative, Writ of Coram Nobis, and the court being fully

advised in the premises herein, does hereby find the following:

1.

FINDINGS OF FACT

An Information was filed on July 6, 2004, charging Brian Kerry O’Keefe, (hereinafter

“Defendant”) with one count of Battery With Intent To Commit A Crime (Felony —

NRS 200.400), three counts of Sexual Assault (Felony — NRS 200.364, 200.366),

one count of Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366),

and one count of Burglary (Felony —NRS 205.060).

Defendant pled not guilty to the charges alleged against him. Trial commenced on

October 25, 2004 and concluded on October 28, 2004. The jury returned a verdict of

guilty for count one - Battery (Misdemeanor); and count six - Burglary (Category B

Felony). Defendant was sentenced on December 27, 2004, on count six to a minimum

92
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of twenty-four months and a maximum of one hundred twenty months in the Nevada
Department of Corrections. Defendant’s sentence was suspended and he was placed
on probation for an indeterminate period not to exceed five (5) years. For count one

Defendant was sentenced to credit for time served.

. The Judgment of Conviction was filed on January 3, 2005. Defendant’s Notice of

Appeal was filed on February 1, 2005. The Nevada Supreme Court affirmed

Defendant’s Conviction of January 23, 2006. See O 'Keefe v. State, Order of

Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on December 13, 2006.

. Defendant filed a Petition for Writ of Mandamus seeking transcripts, his file, etc. on

July 24, 2006, The State filed its Opposition on August 7, 2006. The Order denying
this Petition was filed August 17, 2006. On October 19, 2006, Defendant filed a
Motion for New Trial and a Supplement to that motion on November 14, 2006, The
motion was denied on December 18, 2006. Defendant filed a Notice of Appeal on
December 26, 2006. The Nevada Supreme Court affirmed the district court’s denial of
Defendant’s Motion for New Trial on March 24, 2008; Remittitur issued April 18,

2008. See Q 'Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24,

2008).

. Defendant filed a Petition for Writ of Habeas Corpus on February 5, 2007. Defendant

filed a Supplement to his Petition on February 15, 2007. The State filed its Opposition
on April 6, 2007. The court denied his Petition April 11, 2007. Defendant filed a
Notice of Appeal on April 19, 2007. The Findings of Fact, Conclusions of Law, and

Order was filed May 17, 2007, with Notice of Entry on May 21, 2007. The Nevada
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Supreme Court affirmed the district court’s denial of Defendant’s Petition on March

24, 2008; Remittitur issued April 18, 2008. See O ’Keefe v. State, Order of Affirmance

Nos. 48673 and 49329 (March 24, 2008).

0. An Order Honorably Discharging Probationer was filed September 10, 2008,
discharging Defendant from Probation. An Order for Disposal of Exhibits was filed
October 17, 2012.

7. On December 6, 2013, Defendant filed a Petition for Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis in C202793. The State filed a response on. On
January 29, 2014, the Court heard and denied the Petition for Writ of Mandamus or,
in the Alternative, Writ of Coram Nobis .

8. On October 30, 2018, Defendant filed the instant Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis in A-18-783689-W, which was heard and denied on
December 5, 2018 and which was decided upon its merit.

9. Defendant appealed the denial of his Writ of Mandamus or, in the Alternative, Writ of
Coram Nobis in A-18-783689-W to the Supreme Court;

10.0n March 11, 2019, the Nevada Supreme Court issued an order in Appeal case
77797 instructing the district court to enter a “written order memorializing the court’s
decision made on December 5, 2018”, within 60 days. This Order is issued to satisfy
that instruction.

CONCLUSIONS OF LAW

1. Pursuant to State v. Dist. Ct. (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005),

it is mandatory for the Court to address the statutory procedural default rules when
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constdering post-conviction habeas petitions;

2. The mandatory provisions of NRS 34.726 state:

I. Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after
the supreme court issues its remittitur. For the purpose of this subsection, good
cause for delay exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice the petitioner.

3. NRS 34.810(1) (b) (2) requires a court to dismiss a petition if the petitioner’s
conviction was the result of a trial and the grounds for the petition could have been
raised in a direct appeal. A petitioner can avoid dismissal if he meets the burden of
pleading and proving specific facts that demonstrate good cause for his failure to
present a timely claim and actual prejudice. NRS 34.810(3);

4. In Gonzales v. State, 118 Nev. 61, 590 P.3d 901 (2002), the Nevada Supreme Court
rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous™ mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within one year mandate,
absent a showing of “good cause” for the delay in fiting. Gonzales, 53 P.3d at 902.

3. In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural

default rules.” Hathaway v. State, 119 Nev. 30,71 P.3d 503, 506 (2003); citing

Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State,

110 Nev. 349, 353 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769
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P.2d 72 (1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252

(1997); Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external
impediment could be ‘that the factual or legal basis for a claim was not reasonably

available to counsel, or that ‘some interference by officials’ made compliance

impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S. 478,
488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904;

citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998).

. To find good cause there must be a “substantial reason: one that affords a legal

excuse.” Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235, 236, 773

P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.

1981). The lack of assistance of counsel when preparing a petition, and even the
failure of trial counsel, not to forward a copy of the file to a petitioner, have been

found to be non-substantial, not constitution good cause. See Phelps v. Director

Nevada Department of Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v.

State, 111 Nev. 335, 890 P.2d 797 (1995).

. NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if “[a]

period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of

conviction....” The statute also requires that the State plead laches in its motion to

dismiss the petition. NRS 34.800(2).

8. A colorable showing of actual innocence may excuse a failure to demonstrate good
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cause under the fundamental miscarriage of justice standard. Pellegrini v. State, 117

Nev. 860, 887,34 P.3d 519, 537 (2001); Mazzan v. Warden, 112 Nev. 838, 842 921

P.2d 920, 922 (1996). “‘[A]ctual innocence’ means factual innocence, not mere legal

insufficiency.” Bousley v. United States, 523 U.S. 614, 623 (1998). “To avoid

application of the procedural bar to claims attacking the validity of the conviction, a
petitioner claiming actual innocence mush show that it is more likely than not that no
reasonable juror would have convicted him absent a constitutional violation.”

Pellegrini, 117 Nev. At 887, 34 P.3d at 537 (citing Schlup v. Delo, 513 U.S. 298, 327

(1995)).
DISCUSSION

Upon review of Defendant’s Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis, the Court failed to address in its Order denying Defendant’s Writ the following: 1)
the procedural default rules which apply to Defendant’s petition, 2) the prejudice to the State
in responding to the petition or to conduct a retrial, due to the age of the case, and 3) whether
Defendant was actually innocent and a failure to consider his petition would result in a
fundamental miscarriage of justice.

Defendant’s petition was thirteen years after the judgment of conviction was entered in
this case and also four years after the Nevada Supreme Court issued a Remittitur on
Defendant’s first appeal. Defendant’s first Petition for Writ of Habeas, filed on July 14,
2003, and was denied due to the one year procedural time bar found in NRS 34.726.

The Petition for Writ of Habeas at issue in this order was filed on October 30, 2018, and

could have been denied, as it was successive pursuant to 34.810, and it was time barred
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pursuant to NRS 34.726(1), since it was filed more than one year after the conviction.

Additionally, NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if
“[a] period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of
conviction....” The statute also requires that the State plead laches in its motion to dismiss
the petition. NRS 34.800(2).

To overcome procedural barriers to filing successive and time barred petitions, a
petitioner must demonstrate good cause for delay. To demonstrate good cause, a petitioner
must show that an impediment external to the defense prevented him or her from complying
with the state procedural default rules. Such an external impediment could be ‘that the
factual or legal basis for a claim was not reasonably available to counsel, or that ‘some
interference by officials’ made compliance impracticable.” Hathaway, 71 P.3d at 506
(citations omitted). There was no such showing in the present case.

To find good cause there must be a “substantial reason: one that affords a legal excuse.”
Hathaway, 71 P.3d at 506 (citations omitted). No such substantial reason has been provided
to this Court.

A colorable showing of actual innocence may excuse a failure to demonsirate good cause

under the fundamental miscarriage of justice standard. Pellegrini v. State, 117 Nev. 860,

887, 34 P.3d 519, 537 (2001) (additional citations omitted).
Although, Defendant failed to demonstrate good cause in filing his time barred

successive petition, his petition was based on a claim of actual innocence, and this court
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wartts to be sure that an innocent man is not living with a felony conviction that would be
improper, and consequently, this Court undertakes the following analysis.

Mr. O’Keefe argues that because he was acquitted on Counts 1-5, the underlying basis
for his conviction of Burglary (Count 6) was not present, and consequently, he should have
been acquitted of Count 6 also. Mr. O’Keefe is incorrect that he was acquitted of Counts 1-
5. In fact, he was found guilty of Count I - Battery (M), and found not guilty of Counts 2-5.
(See Verdict, dated Oct 28, 2004, attached hereto).

Burglary is defined as follows:

Except as otherwise provided in subsection 5, a person who, by day or night, enters any
house, room, apartment, tenement, shop, warehouse, store, mill, barn, stable, outhouse or
other building, tent, vessel, vehicle, vehicle trailer, semitrailer or house trailer, airplane,
glider, boat or railroad car, with the intent to commit grand or petit larceny, assault or
battery on any person or any felony, or to obtain money or property by false pretenses, is

guilty of burglary.

(NRS 205.060[ 1]}, emphasis added.

When Mr. O’Keefe’s case was tried to a jury, the Jury was instructed that “Battery means
any wiliful and unlawful use of force or violence upon the person of another. Any person
who commits a battery upon another with the specific intent to commit a Sexual Assault is
guilty of the offense of Battery With Intent to Commit Sexual Assault.” (See Instruction 4,
attached hereto).

The Jury was further instructed that “Every person who, by day or night, enters any

apartment with the intent to commit battery and/or sexual assault and/or a felony therein is
guilty of burglary.” (Sec Instruction 12, attached hereto).

It is interesting to note that apparently while deliberating, the Jury had a question for the
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Court as follows: “Please clarify the difference between “battery with intent to commit a
crime: and battery. Does the “intent to commit a crime” have to include sexual assault?”
The Court’s response was “Please refer to and re-read Instructions number 3 and 4. (See
Juror Question and Response, attached hereto). Thereafter, the Jury returned a verdict of
guilty with regard to battery, but not with the “intent to commit a crime.”

The Jury may have been confused because Instruction 4 discusses the possibility of a
confiction for “Battery With Intent to Commit Sexual Assault,” but the Jury Verdict Form
did not provide that as an option. The Verdict form only provided the options of “Battery
With Intent to Commit a Crime” or “Battery.” (See Verdict Form)

Regardless of whether the Jury was confused by the instructions or the verdict form, the
Jury did convict the Defendant of “battery” (which means that they found a willful and
unlawful use of force or violence upon the person of another), and “burglary,” (which means
that they found that the Defendant entered an apartment with the intent to commit battery or
a felony therein). The Defendant’s argument that the conviction of battery cannot support
the conviction of burglary is simply inconsistent with the language of NRS 205.060. That
statute specifically indicates that a person who enters an apartment or other structure with
the intent to commit a battery, is guilty of burglary. (See NRS 205.060).

O’Keefe argues in his Writ of Corum Nobis that he lived and cohabited in the apartment
which he was charged with entering. (See pg. 3 of Writ of Corum Nobis). The Nevada
Supreme Court has held that “one cannot burglarize his own home so long as he has an
absolute right to enter the home.” State v. White, 130 Nev. 533, 539, 330 P.3d 482 (2014).

The Court further indicated that “ownership may be one factor to consider, [but] the
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appropriate question is whether the alleged burglar has an absolute, unconditional right to
enter the home.” Id.! Other than Mr. O’Keefe’s allegation or contention that he “lived
there,” there is no evidence supporting an “absolute, unconditional right to enter the home.”
Without more of a record, and without any supporting evidence being submitted by Mr.
O’Keefe, this Court must assume, based upon the conviction, that he did not have such an
“absolute, unconditional right to enter the home.”

Based upon all of the information, evidence, and documention submitted to this Court,
the Court cannot find that Defendant has established his actual innocence. The evidence
and argument submitted are simply insufficient to support Mr. O’Keefe’s Petition for Writ of
Corum Nobis.

ORDER

Defendant’s Writ of Mandamus or in the Alternative Writ of Coram Nobis is denied
as time barred and successive and his claim of actual innocence is unfounded, therefore, his
Petition is hereby dismissed.

IT IS SO ORDERED.

DATED and DONE this jZZ day of M 2019.

JERRY A SEIl
DISTRICT GOURT JUDGE, DEPT. XXX

[n State v. White, the evidence indicated that although White had orally agreed to stay elsewhere during the
week, he still maintained an absolute right to enter the residence and did not forfeit any possessory right he had in it.
Further, he could not be ejected or prevented from entering the residence, especially since he still retained his keys to the
house and entered it on a weekly basis to stay with his children on weekends. The Court notes that no similar evidence
of Mr. O’Keefe's possessory interest in the residence was presented in the Writ of Corum Nobis.
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Electronically Filed
3/25/2019 10:29 AM
Steven D. Grierson

CLERK OF THE COU
DISTRICT COURT C%-u‘ A g

CLARK COUNTY, NEVADA
BRIAN O’KEEFE, )
)
Plaintiff, ) Case No. A-18-783689-W
VS. ) Dept. XXX
)
THE STATE OF NEVADA, ) NOTICE OF ENTRY OF
) ORDER: ORDER
Defendant. )
)

You are hereby notified that this Court entered Order, a copy of which is attached

hereto.

DATED this 25th day of March 2019.

\
JERRY A WIESE

DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that on the date filed, a copy of this Order was electronically served
through the Eighth Judicial District Court EFP system, or, if no e-mail was provided,
mailed or placed in the Clerk’s Office attorney folder for:

Brian O’Keefe

#90244

Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

Steven Wolfson
Clark County District Court Attorney
200 Lewis Avenue

Las Vegas, NV 89155-2212
The Supreme Court of Nevada
Elizabeth Brown, Clerk of the Court

408 East Clark Avenue
Las Vegas, NV 89101

Tatyana Ristic, JEA
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DISTRICT COURT
CLARK COUNTY, NEVADA

BRIAN O’KEEFE, )
)
Plaintiff, ) Case No. A-18-783689-W
Vs, ) Dept. XXX
)
THE STATE OF NEVADA, )
) ORDER
Defendant. )
)

This matter, having come before the court on December 5, 2018, on a Defendant’s

Writ of Mandamus or, in the Alternative, Writ of Coram Nobis, and the court being fully

advised in the premises herein, does hereby find the following:

FINDINGS OF FACT

1. An Information was filed on July 6, 2004, charging Brian Kerry O’Keefe, (hereinafter
“Defendant”) with one count of Battery With Intent To Commit A Crime (Felony —
NRS 200.400), three counts of Sexual Assault (Felony — NRS 200.364, 200.366),

one count of Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366),

and one count of Burglary (Felony —NRS 205.060).

2. Defendant pled not guilty to the charges alleged against him. Trial commenced on
October 25, 2004 and concluded on October 28, 2004. The jury returned a verdict of
guilty for count one - Battery (Misdemeanor); and count six - Burglary (Category B

Felony). Defendant was sentenced on December 27, 2004, on count six to a minimum

Case Numbdr(}46-783689-W

Electronically Filed
3/25/2019 9:42 AM
Steven D. Grierson

CLERE OF THE COE&
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of twenty-four months and a maximum of one hundred twenty months in the Nevada
Department of Corrections. Defendant’s sentence was suspended and he was placed
on probation for an indeterminate period not to exceed five (5) years. For count one

Defendant was sentenced to credit for time served.

. The Judgment of Conviction was filed on January 3, 2005. Defendant’s Notice of

Appeal was filed on February 1, 2005. The Nevada Supreme Court affirmed

Defendant’s Conviction of January 23, 2006. See O'Keefe v. State, Order of

Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on December 13, 2006.

. Defendant filed a Petition for Writ of Mandamus seeking transcripts, his file, etc. on

July 24, 2006. The State filed its Opposition on August 7, 2006. The Order denying
this Petition was filed August 17, 2006. On October 19, 2006, Defendant filed a
Motion for New Trial and a Supplement to that motion on November 14, 2006, The
motion was denied on December 18, 2006. Defendant filed a Notice of Appeal on
December 26, 2006. The Nevada Supreme Court affirmed the district court’s denial of
Defendant’s Motion for New Trial on March 24, 2008; Remittitur issued April 18,
2008. See O 'Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24,

2008).

. Defendant filed a Petition for Writ of Habeas Corpus on February 5, 2007. Defendant

filed a Supplement to his Petition on February 15, 2007. The State filed its Opposition

on April 6, 2007. The court denied his Petition April 11, 2007. Defendant filed a
Notice of Appeal on April 19, 2007. The Findings of Fact, Conclusions of Law, and

Order was filed May 17, 2007, with Notice of Entry on May 21, 2007. The Nevada
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Supreme Court affirmed the district court’s denial of Defendant’s Petition on March

24, 2008; Remittitur issued April 18, 2008, See O 'Keefe v. State, Order of Affirmance

Nos. 48673 and 49329 (March 24, 2008).

. An Order Honorably Discharging Probationer was filed September 10, 2008,

discharging Defendant from Probation. An Order for Disposal of Exhibits was filed

October 17, 2012.

. On December 6, 2013, Defendant filed a Petition for Writ of Mandamus or, in the

Alternative, Writ of Coram Nobis in C202793. The State filed a response on. On
January 29, 2014, the Court heard and denied the Petition for Writ of Mandamus or,

in the Alternative, Writ of Coram Nobis .

. On October 30, 2018, Defendant filed the instant Writ of Mandamus or, in the

Altermative, Writ of Coram Nobis in A-18-783689-W, which was heard and denied on

December 5, 2018 and which was decided upon its merit.

. Defendant appealed the denial of his Writ of Mandamus or, in the Alternative, Writ of

Coram Nobis in A-18-783689-W to the Supreme Court;

10.0n March 11, 2019, the Nevada Supreme Court issued an order in Appeal case

77797 instructing the district court to enter a “written order memorializing the court’s
decision made on December 5, 2018”, within 60 days. This Order is issued to satisfy

that instruction,

CONCLUSIONS OF LAW

. Pursuant to Stare v. Dist. Ct. (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005),

it is mandatory for the Court to address the statutory procedural default rules when
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considering post-conviction habeas petitions;

2. The mandatory provisions of NRS 34.726 state:

1. Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after
the supreme court issues its remittitur. For the purpose of this subsection, good
cause for delay exists if the petitioner demonstrates to the satisfaction of the court:
(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice the petitioner.

3. NRS 34.810(1) (b) (2) requires a court to dismiss a petition if the petitioner’s
conviction was the result of a trial and the grounds for the petition could have been
raised in a direct appeal. A petitioner can avoid dismissal if he meets the burden of
pleading and proving specific facts that demonstrate good cause for his failure to
present a timely claim and actual prejudice. NRS 34.810(3);

4. In Gonzales v. State, 118 Nev. 61, 590 P.3d 901 (2002), the Nevada Supreme Court
rejected a habeas petition that was filed two days late, pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within one year mandate,
absent a showing of “good cause” for the delay in filing. Gonzales, 53 P.3d at 902.

5. In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural

default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); citing

Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 5 19, 537 (2001); Lozada v. State,

110 Nev. 349, 353 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769
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P.2d 72 (1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252

(1997); Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external

impediment could be ‘that the factual or legal basis for a claim was not reasonably
available to counsel, or that ‘some interference by officials’ made compliance

impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S. 478,

488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev, at 595, 53 P.3d at 904,

citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998).

. To find good cause there must be a “substantial reason: one that affords a legal

excuse.” Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235, 236, 773

P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.

1981). The lack of assistance of counsel when preparing a petition, and even the
failure of trial counsel, not to forward a copy of the file to a petitioner, have been

found to be non-substantial, not constitution good cause. See Phelps v. Director

Nevada Department of Prisons, 104 Ney, 656, 660, 764 P.2d 1303 (1988), Hood v.

State, 111 Nev. 335, 890 P.2d 797 (1995).

. NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if “[a]

period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of

conviction....” The statute also requires that the State plead laches in its motion to

dismiss the petition. NRS 34.800(2).

8. A colorable showing of actual innocence may excuse a failure to demonstrate good
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cause under the fundamental miscarriage of justice standard. Pellegrini v. State, 117

Nev. 860, 887, 34 P.3d 519, 537 (2001); Mazzan v. Warden, 112 Nev. 838, 842 921

P.2d 920, 922 (1996). “‘[A]ctual innocence’ means factual innocence, not mere legal

insufficiency.” Bousley v, United States, 523 U.S. 614, 623 (1998). “To avoid

application of the procedural bar to claims attacking the validity of the conviction, a
petitioner claiming actual innocence mush show that it is more likely than not that no
reasonable juror would have convicted him absent a constitutional violation.”

Pellegrini, 117 Nev. At 887, 34 P.3d at 537 (citing Schlup v. Delo, 513 U.S. 298, 327

(1995)).
DISCUSSION

Upon review of Defendant’s Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis, the Court failed to address in its Order denying Defendant’s Writ the following: 1)
the procedural default rules which apply to Defendant’s petition, 2) the prejudice to the State
in responding to the petition or to conduct a retrial, due to the age of the case, and 3) whether
Defendant was actually innocent and a failure to consider his petition would result in a
fundamental miscarriage of justice.

Defendant’s petition was thirteen years after the judgment of conviction was entered in
this case and also four years after the Nevada Supreme Court issued a Remittitur on
Defendant’s tirst appeal. Defendant’s first Petition for Writ of Habeas, filed on July 14,

2003, and was denied due to the one year procedural time bar found in NRS 34.726.
The Petition for Writ of Habeas at issue in this order was filed on October 30, 2018, and

could have been denied, as it was successive pursuant to 34.810, and it was time barred
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pursuant to NRS 34.726(1), since it was filed more than one year after the conviction.

Additionally, NRS 34.800(1) creates a rebuttable presumption of prejudice to the State if
“[a] period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of
conviction....” The statute also requires that the State plead laches in its motion to dismiss
the petition. NRS 34.800(2).

To overcome procedural barriers to filing successive and time barred petitions, a
petitioner must demonstrate good cause for delay. To demonstrate good cause, a petitioner
must show that an impediment extemal to the defense prevented him or her from complying
with the state procedural default rules. Such an external impediment could be ‘that the
factual or legal basis for a claim was not reasonably available to counsel, or that ‘some
interference by officials’ made compliance impracticable.” Hathaway, 71 P.3d at 506
(citations omitted). There was no such showing in the present case.

To find good cause there must be a “substantial reason: one that affords a legal excuse.”
Hathaway, 71 P.3d at 506 (citations omitted). No such substantial reason has been provided
to this Court.

A colorable showing of actual innocence may excuse a failure to demonstrate good cause

under the fundamental miscarriage of justice standard. Peliegrini v. State, 117 Nev. 860,
887, 34 P.3d 519, 537 (2001) (additional citations omitted).
Although, Defendant failed to demonstrate good cause in filing his time barred

successive petition, his petition was based on a claim of actual innocence, and this court
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wants to be sure that an innocent man is not living with a felony conviction that would be
improper, and consequently, this Court undertakes the following analysis.

Mr. O’Keefe argues that because he was acquitted on Counts 1-5, the underlying basis
for his conviction of Burglary (Count 6) was not present, and consequently, he should have
been acquitted of Count 6 also. Mr. O’Keefe is incorrect that he was acquitted of Counts 1-
5. In fact, he was found guilty of Count 1 - Battery (M), and found not guilty of Counts 2-5.
(See Verdict, dated Oct 28, 2004, attached hereto).

Burglary is defined as follows:

Except as otherwise provided in subsection 5, a person who, by day or night, enters any
house, room, apartment, tenement, shop, warechouse, store, mill, barn, stable, outhouse or
other building, tent, vessel, vehicle, vehicle trailer, semitrailer or house trailer, airplane,
glider, boat or railroad car, with the intent to commit grand or petit larceny, assault or
battery on any person or any felony, or to obtain money or property by false pretenses, is

guilty of burglary.
(NRS 205.060[1}), emphasis added.

When Mr. O’Keefe’s case was tried to a jury, the Jury was instructed that “Battery means
any willful and unlawful use of force or violence upon the person of another. Any person
who commits a battery upon another with the specific intent to commit a Sexual Assault is
guilty of the offense of Battery With Intent to Commit Sexual Assault.” (See Instruction 4,
attached hereto).

The Jury was further instructed that “Every person who, by day or night, enters any

apartment with the intent to commit battery and/or sexual assault and/or a felony therein is

guilty of burglary.” (See Instruction 12, attached hereto).

It is interesting to note that apparently while deliberating, the Jury had a question for the
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Court as follows: “Please clarify the difference between “battery with intent to commit a
crime: and battery. Does the “intent to commit a crime” have to include sexual assault?”
The Court’s response was “Please refer to and re-read Instructions number 3 and 4.” (See
Juror Question and Response, attached hereto). Thereafter, the Jury returned a verdict of
guilty with regard to battery, but not with the “intent to commit a crime.”

The Jury may have been confused because Instruction 4 discusses the possibility of a
confiction for “Battery With Intent to Commit Sexual Assault,” but the Jury Verdict Form
did not provide that as an option. The Verdict form only provided the options of “Battery
With Intent to Commit a Crime” or “Battery.” (See Verdict Form)

Regardless of whether the Jury was confused by the instructions or the verdict form, the
Jury did convict the Defendant of “battery” (which means that they found a willful and
unlawful use of force or violence upon the person of another), and “burglary,” (which means
that they found that the Defendant entered an apartment with the intent to commit battery or
a felony therein). The Defendant’s argument that the conviction of battery cannot support
the conviction of burglary is simply inconsistent with the language of NRS 205.060. That
statute specifically indicates that a person who enters an apartment or other structure with
the intent to commit a battery, is guilty of burglary. (See NRS 205.060).

O’Keefe argues in his Writ of Corum Nobis that he lived and cohabited in the apartment
which he was charged with entering. (See pg. 3 of Writ of Corum Nobis). The Nevada

Supreme Court has held that “one cannot burglarize his own home so long as he has an
absolute right to enter the home.” State v. White, 130 Nev. 533, 539, 330 P.3d 482 (2014).

The Court further indicated that “ownership may be one factor to consider, [but] the
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appropriate question is whether the alleged burglar has an absolute, unconditional right to
enter the home.” Id." Other than Mr. O’Keefe’s allegation or contention that he “lived
there,” there is no evidence supporting an “absolute, unconditional right to enter the home.”
Without more of a record, and without any supporting evidence being submitted by Mr.
O’Keefe, this Court must assume, based upon the conviction, that he did not have such an
“absolute, unconditional right to enter the home.”

Based upon all of the information, evidence, and documention submitted to this Court,
the Court cannot find that Defendant has established his actual innocence. The evidence
and argument submitted are simply insufficient to support Mr. O’Keefe’s Petition for Writ of

Corum Nobis.

ORDER

Defendant’s Writ of Mandamus or in the Alternative Writ of Coram Nobis is denied
as time barred and successive and his claim of actual innocence is unfounded, therefore, his
Petition is hereby dismissed.

IT IS SO ORDERED.

DATED and DONE this jZ& day of M 2019.

JERRY A SE 11
DISTRICT GOURT JUDGE, DEPT. XXX

In Srare v. White, the evidence indicated that although White had orally agreed to stay elsewhere during the
week, he still maintained an absolute right to enter the residence and did not forfeit any possessory right he had in it.
Further, he could not be ejected or prevented from entering the residence, especially since he still retained his keys to the
house and entered it on a weekly basis to stay with his children on weekends. The Court notes that no similar evidence
of Mr. O’Keefe’s possessory interest in the residence was presented in the Writ of Corum Nobis,
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STATE OF NEVADA  } g-aN. CAxe NO. 77797
158:

COUNTY OF FERSWALL )
)

I, _Bun 6&(% O’P{B&\&\’. » the undersigned, do hereby swear that all the
following statements are true and correct, to the best of my own knowledge and of my
cwn velition,

or) N oe}(

1. My name is [ oL R

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Priscon Road, Lovelock, Nevada 83419. I am fully competent to make this

affidavit and I have personal knowledge of the facts stated herein.
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I declare under penalty of perjury that the foregoing is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165
s,

and/or 28 U.S5.C.A § 1746 as I am a prisoner to state custody.
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I do certify that I mailed a true and correct copy of the foregoing

(check appropriate box)
D Opening Brief

[ 1 Reply Brief

[___l Motion:
I:I Petition:
IZﬂther: Ogﬁ%‘( ccr

2

to the below address{es) on this P d

day of 4{/}){‘(/ » 20 I? » by

placing same in the hands of prison staff for posting in the U.S. Mail, per

Nev.R.App.P. 25: 3’151’ 2}7’}5 /\év 228‘%0/
Nevads  Supone Gt
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CERTIFICATE OF SERVICE BY MATI,
I do certify that I malled a true and correct copy of the
foregoing (_;:q/fc?a/ )\{67('_6‘5 Of: OMCN(

to the below address{es) on this [{,ﬂ day of /‘},){‘:/ ,

20 {9 . by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b): B@c}'g’ 5/(;) /\/g 2284838

ENAI4

Lriam L- O feete # 90244
Lovelock Correctional Center
1200 Prison Road
lLovelock, Nevada 89419

?/af,\,l;‘,éff/ In Pro Se

AFFIRMATION PURSUANT TC NRS 239B.030
The undersigned does hereby affirm that the preceding
— - < N e
(7(14&/(5(:';[ )\/G(ﬂ'// ot QISTEC ffﬂ"“( filed in

District Court Case No. A-18- #387-w does not contain the

social security number of any persomn.

Dated this . {L% day of A)«u’[ . 20 (e

— Beaa K OF

|3
?/Jr:):(v'}//( In Pro Se
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 77797
Appellant, District Court Case No. A783689
VS.

THE STATE OF NEVADA,

Respondent. FELE

CLERK’S CERTIFICATE FE3 25 200
STATE OF NEVADA, ss. Qe b s

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 20th day of September, 2019.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged .
and decreed, as follows:

" . . " 'A-18-783689-W
Review denied. | CCJA
L NV Supreme Court Clerks Certificate/Judgn

4898684

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
February 18, 2020.

Judgment, as quoted above, entered this 24th day of January, 2020.

i
\

o
. K ! \\. ‘:é’\f \;7/ .
Elizabeth A. Brown;-Stpreme Court Clerk

By: Monique Mercier [ % &
Administratiye As_s;i;s;ta}h’_/t}{w \ =

P
- >} X 0
g /
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

BRI KERRY O'KEEFE . No 77797-COA
,.Appellant ' | _ (. PRI
vs: | | ‘ ‘ S
( ’THE STATE OF NEVADA, ] Bl EDR
?RGSpondent A F I L E

SEP 2 0 200

@RDEROF ia

a. pet1t1on for a writ of coram nobzs that was: ﬁled on. October 30, 2018 .

| , E1ghth J ud1c1a1 District Court, Clark County, Jerry A. Wlese, Judge

O’Keefe claims the district ‘court; erred by construing his

pet1t10n as a postconvmtlon petition for a wrlt of habeas: corpus, ﬁndmg the

pet1t10n was procedurally barred and then addressmg his. actual mnocence :
.cla1m on its merits. |

A postconwctlon petition for a Wnt of habeas: corpus 1s not
available. to. those who ‘have. completed the sentence 1mposed by the

Judgment of conviction and .arée no longer in custody See Nev. Const,. art. 6

- § 6(1) NRS 34 724(1), Jackson v State, 115 Nev. 21 .23, 973°P. 2d 241 242

‘(1999) However, awrit of coram nobis is' avallable to“a person who is: not‘ ’

in custody on the:conviction being challenged” Trujillov. State, 129 Nev.

708, 716, 310 P.3d. 594 -601 (2013) Because OKeefe had. served h1s.: ]

séntence. for the conviction he was cha]lengmg, we conclude the d1str1ct:.

‘court erred by construmg O’Keefe s petltlon for a. wnt of coram. nobLs asa |

, postconv;ctwn pet1t1on for a- wnt of habeas corpus Nevertheless, for the, :

122 19-3937]
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reasons discussed below, we conclude the district court veached the correct

. result in denymg the pet1t1on

“[T1 writ.of coram nobts may be used to. address 6ITOrS of fact

outsnde the record that affect the vahdlty and regulanty of- the dec1smn itself
- and would have precluded the Judgment from being. rendered ” Id.at. 717,

310 P.3d: at. 601. The scope ofa pet1t10n for a writ: of coran. nobzs ig“limited

to-errors involving facts that werenot knOWn to the court; were not mthheld ,
Abyzthe;defend_a,nt,‘ ‘and would haye,._preyented-.th_e_ entry:of the judgment.” Id.
“And Tegal errors fall entirely outside the scope of the writ.” Id, “[Alay error

- that was ,,reas’ouabiy ava.llable to be ralsed while the petltloner yva,se in

custody is waived, and it is the petitioner’s burden onthe face of his petition

‘to- demonstrate t‘ha't hecould ﬂot have ';fi“e“as,‘onahlyv”’-ra:ri‘s”ed"h"is'm clai”ms: during

the t1me he wasin custody Id. at 717-18 310 P: 3d at 601-02.
In his petition; O’Keefe. challenged his conviction: for burglary

He asserted that because the jury did not find him guilty of any. felony for

the first five counts against him; the jury’s guiilty verdict for burglary was

mconsmtent andi 1mproper This clalm was reasonably avallable to beraised

by O'Keefe. wlnle hewas st111 in custody anid he did not demonstratehe could

not have reasonably ralsed thls claim whlle he was in custody Therefore,
this claim was. Wawed O'Keefe also asserted that. hlS conV1ct10n for |
burglary was legally impropet because he lived at.the resudence he was.-

accused of burglanzmg This claim fell outsnie the scope. of a. writ of coram

 nobis. Accordingly, we-affirm the denial of the petition.! See Wyait v, State,

1Because 0 Keefe ] clauns were either waived or outs1de the scope.of

“““

‘thewrit, we: need not'address his. assertion on: appeal that: the dlstnct court.

erred by not presumingall of his statements were' true based on the State’s
fa11ure to oppose-the petition.,
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86 Nev. 294, 298, 468 P.2d 338, 341 (1970) (holding a correct result will not
be reversed simply because it is based on the wrong reason).

O'Keefe. also argues the district court abused its discretion by
denying his request for counsel. The record_demongtrates ’OfKe*efe‘ did not
provide any cogent argument in support of his request for counsel. And, as
noted above, the claims O'Keefe raised in his petition were cither waived or
outside the scope of the petition. Accordingly, we co“nc;hid'e the district 'coﬁrt
did not-abuse its discretion by declining to appoint counsel.

Having concluded O’Keefe is not entitled to relief, we

ORDER the judgment of the district court AFFTRMED.2

Cd.
J'
J.
ce:  Hon. Jerty A, Wiese, District Judge
Brian Kerry O'Keefe
- Clark County District Attorney
Eighth District Court Clerk Ry

s

We hafre considered all documents O’Kééfe_ hasedm th1s matter
and conclude no relief based upon those docuinents is warranted.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIA_N KERRY O'KEEFE, : No. 77797
Appellant, : :

V8. X i
THE STATE OF NEVADA, %EEEEQ
Respondent. : :

JAN 24 & 7638

L5 m rmown; :
CLER ¥

. -r

ORDER DENYING PETITION FOR REVIEW

Review denied.! NRAP 40B.2
It is so ORDERED.

: , Cd.
Pickering

/\—&V,‘ M‘ . J . ) ‘
Hardesty Parraguirre
Stiglich Cadish ™

Silver

1Having considered appellant’s “motion for leave to file and motion for
supplemental argument for petition for review,” filed on January 7, 2020,
we conclude that no relief is warranted..

2The  Honorable Mark Glbbons Justice, did not participate in- the
decision of this matter. .

10 -o&ll{ |




cc:  Brian Kerry O'Keefe
Clark County District Attorney
Eighth District Court Clerk




II/////

GERT!FIED C@PY
This documants a full,/trué grrd correct copy of
the originafon:fle and:of 8 ofd: iy office.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 77797
Appeliant, District Court Case No. A783689
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 18, 2020
Elizabeth A. Brown, Clerk of Court

By: Monique Mercier
Administrative Assistant

cc (without enclosures):
Brian Kerry O'Keefe
Clark County District Attorney \ Steven B. Wolfson, District Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on FEB 7 5 2070

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

FEB 21 2020

CLERK OF THE COURT 1 20-06483

129



10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

27

28

Electronically

12 19/2020 2|

Filed
09 PM

Oz oorin

CLERK OF THE

0sccC
DISTRICT COURT
CLARK COUNTY, NEVADA
BRIAN O'KEEFE, PLAINTIFF(S) CASE NO.: A-18-783689-W
VS.

NEVADA STATE OF, DEFENDANT(S} | DEPARTMENT 30

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Default Judgment
Judgment on Arbitration
Stipulated Judgment
Summary Judgment
Involuntary Dismissal
Motion to Dismiss by Defendant(s)
Stipulated Dismissal
Voluntary Dismissal
Transferred (before trial)
Non-Jury — Disposed After Trial Starts
Non-Jury — Judgment Reached
Jury — Disposed After Trial Starts
Jury — Verdict Reached
Other Manner of Disposition

12 [ ¢

DATED this 17th day of December, 2020,  Dated this ]_91h day of December, 2020
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JERRY A. W|E§|?-~.'_w.'
DISTRICT COURT JUDGE

3F8 D66 FBS5 D7CE
Jerry A. Wiese
District Court Judge
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DISTRICT COURT

CLARK COUNTY, NEVADA

Brian O'Keefe, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

CASE NO: A-18-783689-W

DEPT. NO. Department 30

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last

known addresses on 12/21/2020

Brian O'Keefe

#90244

Brian Kerry O'Keefe
1200 Prison Road
Lovelock, NV, 89419
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Electronically Filed
2112022 10:19 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA w ﬂu

ek ek
Brian O'Keefe, Plaintiff(s) Case No.:  A-18-783689-W
Vs,
Nevada State of, Defendant(s) Department 30

NOTICE OF HEARING

Please be advised that the Plaintiff's - Motion for Relief from Judgment or Order
Pursuant to Rule 60 of the Nevada Rules of Civil Procedure Based on new Change in Law
by Scotys and Nevada En Bank Decision of harris or in the Alternative, Motion to Vacate
Illegal Sentence in the above-entitled matter is set for hearing as follows:

Date: March 09, 2022
Time: 9:00 AM
Location: RJC Courtroom 14A

Regional Justice Center

200 Lewis Ave,

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

132

Case Number: A-18-783689-W




THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
133 - 136
WILL FOLLOW VIA
U.S. MAIL

133



—

Electronically Filed
02/01/2022

Case No. o Qé ( 32 .

CLERK OF THE COURT

2 Dept. No
- NG 1 | R _ _ - el
4
5
6 IN THE E'@ﬂﬂ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF QL4Rf
8 )  * % * *
O _Burun  Keery O leere )
10- Pt —— | -
11 -vs- ) NOTICE OF MOTION
) J B- 783660 W/
12| 7#E 5% o NEvADA ;) Case MO A-1B-783057-
)
13 Dedotrct )
)
14
- « - ") o
15(| ro: _ Clarl Quay Disdrict Adorney s OA’A’C‘G @7’/ €Cﬁ>
{ ({ !
16
B ) 17 ~_ . You and each of you will take notice_that the _7/51171%%/ :
I8 id the above-entitled action will bring his /WDT&;\/ Fol Reter
19| 2o o OREE PufSWANT TG ﬁocé @ ...
20 before the above entltled Court and department for hearlng the
21|l same on the day of ' , 20 , at __.m.,
U S 22 . Or _as_soon thereafter_as .the _Court-may-deem just and-proper.-—-—
o
© 23 Dated this Z¢ leay of Decwn ber , 202 .
= 24 ¢ ¢
. o .
.- S KOS,
@ 3 25 Trian K- Clade  #_goz4t
m S Lovelock Correctional Center
= & A 1200 P
= m rison Road
O =
= '@ Lovelock, Nevada 89419
oo m27 -/ -
B o < //Vr/)/h/)M In Pro Se
o S m28
SR O
3

137



Electronically Filed
02/01/2022

Oz S SHouin

-1 Mora/ CLERK OF THE COURT
Brigg Kerey Ob/(eelé‘: # Qezdl B
. 2||Tovelock Borrectional Cemter - -~ — - ~ — - — e e
11200 Prison Road
3 T.nvn1ock,_Nevadai$Qlffl-? — T —
4 Pe}/fz‘,‘ng” In Pro Se
5|
6 IN THE EIGHTH JﬁDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF CLARK
8 £ * & % %
9 "ng' ' Keop K ez .
A v O°Keere ’ ; Case _GA_, Frrvb-raPlessie
10 PlatiH y ) Case No. A-/B-783687-w/
)
11 -vs— ) Dept. No. KKK
. )(CbVll)«t?)- TELEPHONIC HEARING RE QUESTED
12| 76 s oF Mg 5 ) g
) 2 '
13 Defedyt . ) _
14 ) (s Arernch® BRI [ 2 a0l =X aflatait)
RELIE SUDGMENT R .0 RDER
15 PURSUpNT T5_RULE Go 0F THE NEWDA RUES oF
Q1. PROCEDULE BASED oN NEW CHANGE IN (M _
16 BY Stomys AN NEWIA EN BINC peoisi oF HARBIS — x¢
7 OR, IN THE ALTERNATIVE, MsTicN To VACATE LUECAL SEAfrEx/CE
18 CoMes }JGW, 'Pef.“ﬁ'onér 3/’15;1 O,/)/eedéé, pro P, hereby A“/es’ "%f&’ MJ/'IU/\ For

Relief From Jfaémenf Or ,04‘({9[’ ’Pur‘b’ﬂa’ﬂf A@KLQ_Q’ of s Order 5, clen 7’;5 et fion
for Writ of Cotam Nobix on 3/2slzeis gagd Chsig Case on 1z/ilz02g 25 20
egaifz,{/«e ﬁ—w'eo/( Basef on  sews ‘/‘e:/e/&/ a/)dﬂ&e i (A and en éZIIC~.'C/eC/‘3—"}’(
of Mevada ga/’)wne Ceurf o)A )Z/ﬂ)'—f/*? v State o)A /\'{a(fd/:l 5 i‘fl%/‘ft, (2014) 5 :
ltw,swe 7;rcov” o7lf a:!ug/ 1NNOCeY Wﬂ/f@fs' this %no/%//e me% % /\?o/)e/( cZre g
L {Ae_ Lffernative, freat a5 Mton T Voeate ]//eé;l/ Sertence pursiart 4o ngs (. 555
élwfva’ Jéﬂﬂoclflt%J any Yooyt éény v feguﬁws’ a "@eef;-‘fé, }0'énf;,w/§eﬁe lere 2
simple misdemedny 47 o BY rectless csnduct, Seing 7 enetdl [ dent opime

i3 ot enozgé fo'

Lﬁua’/t'%}’gr P 7/\@/:2':7‘@ o é‘vp/)@/\% Nevady's ‘1/’/;/19/7# )(i//ﬁ;/

a?‘S ,zugpfy ( NES Zogcogqg'r)% as 4 Orme “zgd/hs/ “ ‘//Ie pm}pﬁ[f. Ny
~ [\

1NN0D IHL JO WFTR

2200 L0 NYi§ LLFORM 24,014

|[Deted i 2 dy F Decem ber, 22 puurswint NEx 78168 & & By C-Cly

e ———————

*(Courf’ md}/ ()o/l&"f/‘a@ Motiun 8 neec[Q{ " "-/’ﬁ«z,fn’/e/«rf’ 975 "aff'l‘ce}-g.,a} % O° éé;z'

Wl STl of Netrdh v WHIEE, 330 P-3d 482 at 485 (20id) Gokerpreted substanfue fod)

138




_ PoiNTS AND AUTHORTES

I. AL ueNT

& 4.) NRap w - AuroRid?] Jorisdiction, Eguitable Rule o teopen)

z
3| @ b)) Ney.Const., art: & 86 - [l WRits CLaust (C‘oRAM A!oB!é))_.,

t| ® 0.) New Constilutivnal Substantive S%a-luhfy Intecpretation - Storugt

5 | @ d.) New ?"ou Actuzl Tnnocence sahd%\qu ﬁ\wf{ CWOQ M@u/ﬁ?@ ;

o | ®e) Nes 76,555 (Momen T YAcat [ULECAL SeNTENE, Filed MANU%Mg)

L | @K Exechrns 15 THE LAu/- oF-THE= Ot - DocTeiNE | il 3. Counly o Clrkl "

e@a)  NRewP o () - (ReLEr PR JunermeNT oR oRVER)

The ev'/den-f o{>§ec2L & -H\n—s prov]SZen s to \‘Qhe\/e d 'P&ﬂL\/ )[:“om ‘Hhe eﬁt\?&'&

1L\ Seme ()ﬂ,\dqmm'tor ofder made ’Dv the Cnu?‘{' in u'(’zS’ requ/ar )"oce@dnﬁs where

this %/b,w:zé)eCour{’ had enferé:tmed Plaat. M 's_peti foo #c( coram_nubis,

r\b'l"lblv dt*Sm«S"omQ W‘H\ou‘]L DNA“(('C‘Q "A( 'Afllluﬂ’ Ho ’Dnmcfwe SMMU{’/)?&

'DrnmA iAJO‘/ud/m/)oC‘é'/lC‘ée ?d‘e(oo 15 remedr&f(anc( should be [ 5@&[(

conssteyed, © Heard v. Fishers ¢ Cobb Saks § Dishibs., Inc., 86 Nev. 56k, 502 P: Zd 1of G972)

" STUS  gnmunced - e whole urpnse of Rule (D) is fo ma&zm exceptipg fo

o ._ﬁ’l_&/#\/.» e Bucl . DﬂY:S’ 127 & 0f. 759,778 (zort ))
v | 7he Neadh Cecouit FeCogni zes Rule 60D a5 an1 equitabfe remedy o prevedt
8 | magaitest injusfice.*” © Havest v Casiro, 531 Fad 737,749 {Im Cir. 2006)

T7Z fZCf 14“/6, I?’YH"‘% &71" i—rl[', 1155)

fs OIWSQ- et ﬁon -ﬁ,r Corztm N (s)

ihere C’u&/cd;/ o Km(c}er ex7Sf5' and_case s Pnel , the Nevaclz Distrret

2
2z |Curts always vetaw or?q?na/ Surisdicfion o _Coftect (onstitutions] ertoey;.

23 | o clude new subs ntie aéz%u%wy nberpretatin . Defose the (ot en dta”
24 he Mewtcs &,,)/\emp Ceurt c/e/mde:l‘/’ec( i 7’&”45’ v. St 6; /\’él/df/cz /30 Nev. #33,
zs that the new sfafufory habess Ourmcr peti don (NRs 34. 720 - 34.830)

26 c:/'d nof w)eré@oﬁ? C‘o/ gl 0 )QIS where aua“?!ody way 'ﬂe m*/ega‘d/véwﬁ 4
21 | The Was in /’t’(’om o0 éy he en banC C’OU/'T/‘/A€ State's Oé/u\ﬂ‘/mt {ofa/é
2%

139 -8 mabE-w




f 4o 'pmde@ g Sﬁ‘hé Oemocfl\;\e O{ucﬁcid/?(‘oﬂé&'{ ‘19?/ Zhe Un?‘rﬂofm :’%Mb

C pvietion Procedure Aot (Z/PC?A} hich includex f'nfl/ cased where

3 0(43“2[00’5/ 710 /)nz;ver @y(mﬁ/vs '77775’ warrdmﬁ( /ﬂp/f( c7f)C/ Z// oyA

¢ @/ﬂpfer 34 mywas’/aﬂ( —;se,, NRY 34720 o 34 30, inclusive = /fw),)/ (s;«z%o

& Seo © H:lmb e (en badnc ZoM) G, %zn.q f{_\: ffo 7. 5/6/6 129 Wev. T (@1@3

" Cl//ﬂ(li$ el Mdﬂ:}e\/ Ve /fé/,/{dﬁ zH (S, IO;,/B(/@&) }/051’~ ﬂjﬂ 37U-X.235 ﬁ?(%)

2 @0.) NewConst., SuBSBNTIVE STATUTCRY INTELRRERTON -(Borclm . Unidal Syt mA\

9 Nevada Appellate Courky recognize. Teqque v. Lane, 469 u.S-2t8 aH) applyidt

o | 2 mce bberal vercin o here under Hhe “Hundameatql- Prirnesy” doctrine

W |lhe Due Focess Clruse o;l1 the Bucteestl Amendmedt: mandy Ley he new (oﬂ&?//-'

2 | Lobinal suclenr ©lapee i (2w applies teteege 4 VP/(V fo stafe ogses when

N . . R
3 | ooflatere! peview is dyplied/ o witlin ope Year o “Posdes's” fefezse ,

\4_| © Branham v Baca, Warden , 134 Nev. 6if (ze12) a/‘é?g Wlele/s . Tintaf States,

5 | 136 5.0F 1257 (2018 - /ﬁo/;@me,»g 7. Logislang, 577 w.S. /% (z014)

) 55[%/& dnnounMc/; q‘l//;krlib 7/16411 /t/"> f’eguufe? E/)m%\fo ;'/J%M‘;‘_'T- (m)m;:é

19 [yse 0‘/A sé,rc*e rlo“tZ PP PEC L//if&'"( Cwm/ac‘f Oﬂ@/‘mc’ G/‘/;q,'n;t/ 57/4‘/;‘/66’

19 | /r /./e Cl'/mﬂi//w&///' %’%ly 0/47/?\6&( as Ne& Zo5.-vko U ) canpt Be ?ﬁ&/ &7/@/

£
2 |on gene/d / m%enf ortmer co/ie/‘e e-use 67‘1741‘&6 /x D/%w/ @ _Mmere

2 /‘&,Z/@'d’ eaducl. ® IAORE STz o Newss Ve WHiTE Sup;ﬂ

22 % %Off/%z Coust 5/7/'7@/ né OPM 10 &{V wlerts ‘74/'/74 (’D

= | Lo cr»’mmef o meatsl sfatee OOM/ﬂuﬂ/s/ Boad 1 0/”/?1//7(2/ 542r néed’f 7

24 c/«egom//)r orcle) of ca/adéf/ A/ ) ?ur)wa\.e%L//(/ (z)_ Kowiin g/s/ X

25 | 3) recl /e&“/;/ ang (4/) nedmm‘/;/ These 1(@1\_Men S fe dbion

U |mrfo Lt é/\ovl//)oj, With ¢he 74m/ *//r/o éf/,m g delibetate choired fam

£+ 1450t 617 (Five 10, ze2))(retugetive 4o state cdses o oollberal review)

"“B A-18~783687-W




Svmeoae _gud_the (15t e iée/fi(j‘ _cz,a,//'a’mgarc[ b the rsl /@&q/ 4 Seryne. -
In_ jé;éf/‘ﬂ‘e v- Uaited 557‘»@5} s7p U ¥ GO6 (20/43’. He &W‘“IL helt gt 2

3 '“ﬂ}/‘ ovichin oy demestis violerce with enly 2 reclless meats! sfpte

4 oésea’ gq&/ /V £ Prw{ [b:f 2_pertsi Shom Pc\m/(mm( Z_Furearnt _yader

5 | % 9zz C)@ That %74;741& 5 _cledinife flj q %7/ 4/04 anvietiod

¢ /‘ffwr*ef “Yh_use A hoee” [ile e ACcH s @/(’nfc’rlild’_d/?l/ se_ Buf

2 | f// Wa %rm\elm 2 yerson.  for ;fa[;%lé € 122 (o) _Cheretire,

8 | e Cour /“ conc/uc(e(/ st 7 pecUest ' mpens rez “ saleefiey He

g " ot fore ho Bor 7 domedt iafee o beridore 74.0”4 Posd 8&5’74@‘
10 ey

il /\/ /eké/{/ L e Gt e,wmf/v (e opet_Yhe questiis in Ul _

12 |orse e)é whedhe) /'fc Lherr u?é’c/’/l‘f’f{ Ouaé/ aa:i// 1//;};/ L 0178/‘0&((
5_| ariiel _stiates, ik the_dced | On Tone w2t o, “&z/w
¢ | Coun b teaet, &f The_puection 4 /e;/ e WFV&/ i leocd/ (7/![/ Voistie .

1 /4 514.4/ 4/44 Convic 41 2 ?rea’mi/f 74 V/o/‘enf Af/my’ Nﬁdmcfs/ A0l

I L_Pef/‘/tc’ //7'/‘6/7] %UWM«( Uuse 07£ 74/‘((2 ”5% mnere Féﬂ K/fé’a’ C'c/rc/aaZ

(| e doord 7’01& uL .%54 9Z NeV. s‘é’é 553 2.2 15: (Mev mox (el her K = R
B |eaday T g0y 2516 preclude 1 01/)40/)4/ b Soron e SPean//c nteat geces-
(g édrs/z% 31/7/’0/( 2 Sux /w;/ O/Z%QM.) See 2056 %k P Newals v- G’M'//“é’/”(
zo | i \/e(/ 332, 339 ( (e &nc Zipz > ( P éﬂ[ﬁrv e 339 e MatiCrde orime

zl /or - hich 1% 143%@’ ) ( 4 ﬁurré}rif d/ﬂ/‘(& /VMV be 5?/)6/ “port e
2z |[75 &M//ﬂf/laj Infen? % commn't 2 )E//Vddl& alswa/f ¢t fﬁléwv)( 2wl 3 33€’>
Z3

24 The ngg@ﬂ ’ Court dddrestey e ‘ﬁ/}fff &IA %e 74/_3@ where (/ﬁ{é

s -

26 |22 leccal v, ﬁ&/@re# S3 w8 [ (zw%>( d dfun Zc//:rtf;:/f 6/;4116’42 dees not-meef

27 | Yokt Awlwy cletinifin of e elomete aloase éeccme [f s g ciame of
zh ﬂ%/';\e/l@f and r)(,‘f’d el é'e/“.ll(” dﬁﬂ

A-18-7Bcb7-W'



Acux Was en ”//Q »(/on:( _ﬁﬁd//]?r/" ax mm/m (//e e/f/m’afA/ 0[74/5? J)L‘/k

Accd and me/WeO/ i the Meads ormna! cecdes (pler. Lev. STat. 7746

5 Ol7. zeo 205 (1960) g (26iD)).

/4( W‘J/‘é/_é/Hf/ A/Jk d/rw7//¢rﬂ

0

(26273 wiy )r@/mﬁém (?(xmlL e G’)ng/gm/ NEX Z05. 00 CD(Crmte
L;q:lr/lé'f fl{e P/‘D?F!V 3 ‘///fe/l osf 5)&,/ < //)/‘&/7[ 74/ %14 gﬁ %ﬁf

b
T |ws ;// za Am% ,4) a»mmfl 2_Orime (Nes 2o, 40) crime “Qadust 3 pet )

g 1 d5 (}dj»’h[jo

q ?A,ew//‘ "/Ap \uM Jepuis i(/ O @4 /A “ /4 ‘,’é& SPEF// c /w‘é/lf i

e | _dnd /‘eﬁme(/ z $¥mpfé 1{@%/\/ Misdmedoor w </é 7 I Z/c&(’

| _mens rea Coripe dei;mo*/ z MmDCCM) ey zus. 450 g 7

(2 G*fﬂf?/é/ mteilt crie  whicly év (26 adnnet 51//’/90/‘74 of 54’0‘7{7?/7

¢ | a4 (F) Bug (@/WJ/ Conligtust , 2 sk ﬂf%éﬂ}”

¢ ° M/‘eovd (9 4@4 lived 7€fe pesidence
& | gnd Gdﬂﬂaf cbm/mf ) Or!;oae ‘Z(,z/ﬂﬁ/ A;V oWy Prﬁpe, /y e

o | & INBEE  Male <f Newidd . //\/A///E 30 Nev 533 (en Za,,c zu‘b

' Ths " ed Igeirzc Fufag u/ou// svermle_$he Dwvwa&/ 7§dc//(/ pregsoned

& | thseo e Judse d?‘/f/jfjl WhiE h_im prepesty c/fmec/ J#rm(nu - et

L

Iyl ;IJ /:z#w Wax pof 7 vighte c/‘t’)‘{?fﬂ’ﬁ f 2 c/z « of Mm/wv

© Sw BB 1 (574*75 S Rexp ke Te7rme 7o EWA#UWLFACTM /A/A/d'cf)a/(é)

K24

|G 4 jo, bies zz- ZS)( oifeja Order JI’LMM(M[@ N5e NO. 48473 Fiked

2 | Mok 2, 208 21 1, Ce@/amr Qc[c!eﬁ/ﬂ

>  Kghuslly, e St fied
24 | 4, metin Dhat a &fécmc clecisron od e /0'5’“4‘( Concels n/ﬂ& bkl
2 | ol ‘/r <g€f e et 574 f[w CJye excwﬂfﬂ// GG Jita ,f\, OWi‘m////K ( /f?m«:f)
L

2|3 : Riuiples Pl o, substuutive but; Vel Poval Cote sdytee 57 1962 - Noyadg
28 does Emp/oU/:e termino lcqy of oﬁﬁnwfdw z peryud - o O#AAMX Mf W

A-(B~ 7838w



o) New Peur Aetsl 1suocente, shasrise QuDout, “HeQuisa s

<)Uc//e/a/ do/m/«&/ww lons / /’u%é 7] 4/‘”&7 / WJ’VQ/ /t”ﬂ///‘////\ 0 /é‘é‘{ /,ﬂ&l{ /

3

4 Aamm fo Jrsie By Poiher and »m/;/é/%x e St ‘Arzwﬂ &t D/

s |® Qes/&% /zm/ £ lam’&zw]if%a Joe. 7. Phster Devel, Mcf//?[ 4 [ /47/\@3 >/%ﬂ>
G

2 | B ot sl irpuseace - fere subsity ol = Driigkes” 7 e ey
8 |4k be feqpl where unde Nl ch/mw{ i 2:/{ 15, 867 US. 363 (Z’ﬂ/;;)

q_| i ot o/ Provdes”_ged e b overme AEDPH bar but als

1o d/\V Pmcrfaé(/‘?/ l‘ﬂ(‘ 5 & wavélé% M o

" The / /[w,rye e S
z a’mmes/fd 7é:r m/m Af’/‘e cg¥e _gncd st %ﬁé Prmﬂ /{;ﬁﬁe emc/éﬂfe
2| suppettiig /m/ Viable chfomsfiie debove of Sigh: tr, M/‘f/nw/fn -
f m\ﬁx is ﬂ 0u@/e w/{m /% fzm/ree/ 776 wa& N,.d/,@\o Q\/ﬁem?g@»
s

e (ExmBI( 1 - sk &A?m&?fwﬁceb 7/22 frezs (e Ne. A -2o~ 1?//294@@)
a7 ¢ AX/{« J/‘fl/ﬂ(fafor Fﬂ%@ (1//0/0*«; W hnareh (e vicdin’ \fenl//@c{ Hat
'8 | g the time of e erme sfe 11% in 4 o’g%ﬂg peladionsi G 1) wilh_Peditines;

& _|Se alse fextiliad that she snd Ridiver ece Living, Yegether,. )
2 Cid at e D Endir 1- SHEY GesPoNsE Aedeet v/ /ZM)

Y

z (B 2= FTBEE Speted Figo 8/19(zap N5¢ NC. 5395@

zz 9 %% @Q;l " ST oF F/*U‘/‘is';i id @t ofo 7 line 2)( 0 Yook vz ccavicted
24 |of iagz,/gﬂl/ hr en%rfg\ inte_ e Uow{b/we & _yint_dwe Mg - >

25

o |G 3 - Noace oF Mool i Mt W LIIAE 5 Aot dgnce o

z7 |STHEL B ATS « . (G at o, line 24-20 X The o ie_were Colled % Y s

N

residunce... where Defoulyit [eggs] and Victory resitel... )

A-18- 783684 -w



) NRS /i §55 - Moo T _JACATE IUEGAL SENTENCE (Fep ATANYTME

174 » - < [ oy € \Y4
‘Fing //v a7 en bac? declsron of Hareis™ deliaeates whrere {Uus/oa/&/

hds = Wn% Senfedce = C’oﬂc/uc/s.oa/ Jr)y Nmeo’;/ qvafzble 2lbws Perd’o/i‘zlo
[iise d_olum That is ouvtsidte ‘//e 5.00pe of o5 Conyiction NEE 3¢-774.

°<§i€ 7bn 07A #ﬂﬁr&)

4

' [f(//;eﬁe undec NRS 176.555 4 M5 ‘ILO
vacate da ///%4/ sentfeace Ozq Be 74‘/&/ a1 Jny‘é/M€ where The clistric!

Coort 15 withiiy_the seope of v >/w?<rr;4 dacl tretins the

///'Aerm?/ Zu// o/”)ﬂ/ 7/0 C’O//’Pc?L(Zn(/ 3/?05’&4@ & a//ez,J/ 56/1%@/1(’@ ‘

o (see_ ?3585’/"6" 198 Mev, 2t 371)

/’7/5 z//eqz[ Sen{mm v the case 1f

bar_1s dewmoasdratecd aot only on_ the Jmcz;&m Let” Am/

e;ar%mca)\ /’ié’é/)la"?[w/] /‘M/\f’ é\/ é(f%dc/:ec/ pr/mz 7/,4(3/‘2 61/1({(.«4000 748
EXYIBITES /743 (;{ £ ‘//@ @457/ /c;af %/47‘ ‘he wa‘?brmpo&/% Sentencd

40%&/ wetlout o;urzxd/c?l/on Lo/o./te d M/Z)’Céj/‘/‘/{)q@ o7A U\u&//ae DCCUL r«pc/

ﬂ \ur\/ redurned (S/mp/\/ g miscle megasl Zéf/véfy s d qeneraz/ /oteqt

19

arnle zSﬂGec/ o /‘ecﬂ/fm)e&é’a [ fere A/#///c (en /Saf@ for Ihe 7//“4“/

e /mler,w%ea/ Yo “Substinbie l2s" ., N5 2o5.0600) and

2!

She (2u/ e;ﬁ Nevads fslols Phaf = Spec ﬁa o tei @Lmu)u(/&’} 'S

2z

Agcestary/ s éubpaé"f g Buralary G/gme L@ see g/s0 Tucker . (Sﬁv‘f:

z3

qz )\/e(/ 480 (/QvD Thiv vw Decoex alesr under Bfrrclg .

24

(,/ﬂlﬁéd/ 2\%&( ouprd ( Sew Z/qurfw/?( é’n‘/( }2‘ 3-5 on mrw>

23

Upekey /%m( O keefe's Prisr (3) WC{M clecr sion C\/rc £8673 afi0-((,

March z¢, zoo@ ﬂ/%w/m e D/ao//g/ reg serned Inel warrnts OYWW/W( .

[AN

O‘é/em//(@ 2. cf«b/t?/‘/‘&//w/ % /\/eVdﬁ Z?k/ M///( Con {naé( 7y mJ;méwL //1|a{ﬁ/lc’(o

28

4% Edvarly v. The State o;ﬁ }\/‘evan 14Z Ne. 704 708

'?""'/J; (g~ 763087-W




£ EXCEPTIRNS To THE Lo -of- THE- CASE DICTRINE  ““ sy . County or QAR

Whene “IA@?M /\/Wflc/ﬂ Can Dﬂ/l/ be tarsed on ‘f';»ve/t/ NEY 8% Tz ¢ ?*t’?’ffﬂ?ﬂ;

I czée//“z//a// N /\/PVJ(/J /Jn/ occusred 451/ d_three \ucfm PJne/

n NEC MNew #8673 Filed /Ngreh 2#, zoo8 é/y/‘/ﬂn/)q céz,mg 9 g (O,

P
d5 _unsvund /%c/«a?‘&‘/)ée- cgye, & &ee 7;/:1// v 5/&‘7‘6, 9 ANev ;3(4,315" (1?75)

/7 weve} 3S delineated n eabanc.” z/a/w‘s’ > 329 23d 474 (zwf)

Whea rovv/‘m/M decision Plove o be towor Yable o are léﬂa//y /\gjganpa/ «//gg,

should be Ov‘effu/ec/" (Of/J//M({ oxm /{d)

t”f“é//@ ‘//{e ‘e)((“‘é/)//a-//b' 7/

¢he [2u/- /‘ he-0a5¢ coctrme Sheald be J)D//@c/ where 11 Fsu “Vd)t//}A/

of 0/7/“/-/ 123 Ney (S (Zmﬁ three spec,//c exeeptias to 74 [0~ o 71‘//@

CIxe ﬁﬂx[e é&’// zc/ub%eaf coneludihg C»uML/ﬁ’a}//‘W/&'/J ?f/(f/' /‘u//)<

~
whed - l) éUééegue/z'(L Pf“oceea’/, 14D rocluce aué(s’/ddzlrd //v a’//%!e/w%ewdewé .

(?7 Shere /fﬂz 595/1 an m/‘ffz/m/%[ C/WW m OOH‘Ho// (14 /V\A! of” (3> the

Q4
?/‘/or deci§iod W3 c/@ﬂr/s/ erroneods dm/ wou[c( NSU// n mﬂmaéf%m Ja&//c@

/7/( enk//c@a/ P/ﬂm/é/ /on M@e*lﬁ /)o'lé Oﬂ/g/ one P/DV/))’IM éw?Lcl/So/

ﬁ/mz’ 7410/@ e;V/d@ﬁléQ 7¢_ EXHIBITE /743-7 /e 0//;714& /)7 /EZlU (“jé/t@n)

and Subestan e 5‘/7/4/74%\/ m%e/pwﬁ;t/rm b7 kfﬁ %ﬁ 7A NES Zzos.0bv,

2

e (6*64 Jﬂ‘/e ﬁ 3- 53 :
€ ’k//{ﬁéé” W « B,,m( 3 w;//[ »m&rlwz va

2

a/ ﬂ/ﬂm/ﬂf %JIL NRES 705 Oéo Ix 7 ’V/o/‘eﬂ‘/’ fe[mv (cnme ﬂazmeﬁLP/bz)el‘(\)

23

/r’/umZ é(’ Dfec/(cﬁ[?C/ 0q 4 74%”(/ wz?‘// /S'/)sec/./c mi/‘m‘f_ ﬂov‘ 7 $m7D/t’ (/)73

zS

(()fne/i/ //77‘%/?‘ Or‘/mfe w,'//z mere_mens fedd 071 rec /Z/éfcf/lew of ﬂw/ GENCE .

[4%

ﬂ /Jreover 0 //@ié /e?c/ anc//w)u‘/éf/ /7é Aty - ,)grzlner,fc/,gf /‘/4/77/0’

2

i Coull/ /70% Aape 7‘%0@5/ J émlm/ wnvictod e .§omeafl€ -

ra)

J
bt /644//V - SMAWQMM{ W;ﬁ*’/?f Com{ﬂ/'f d Corime q’/’édm&%ﬁ/b‘ )ro)gr][g/
S Y t4y A-1B-T83687.



;| 4. Lecal psaustio — Kegsals 75 Eeas MogoA

2 p N
3 |®@ Q Py Paced oF LW /' EBugl Pecrcrin of e (Il ( @/ma/bﬂe))
) |

s %f&/ﬂvff Nev. Copst._ b, I s z_dhe N&c & boord éy a2/] Oéomrs

¢ | duffiorifiix @ see Birsas v. NSP Wagcdea, 67 Nev.3o, 31 D)

,

B 4 {icylated a{y &/Wna\) clive_procedt’ Becwrney yolated uncter the

¢ .8 Custtons YV ﬂmenJmenf A °//e Stote 747’//0’ 4o Noié/‘éf d poprlectve
(0 ) \adlaﬂ/ P/‘Oc.eés’( 7‘0 C/;;//c’/lqg o,/m/‘/wétmd/ '/0/7/1011( //J?L /*Csu/ffc/

) n i C(/lWC‘/mrl 07b 6‘//1«:,33@ q %Cfaﬂ//y mnuwnf )e/ZSO/( 9 seo 7/.7'/*2(7)
iz o s/«p\ /%Wwy - /L///m z¢ 48,103 43(/933) /‘o/um; v /?746/1 337 u-§. 235,
3 |z3g (lq&%‘?)(c fadwng (zmr\["(’(b 2d 730 Nev. af 447,

* T s 7))l

s | o mt/ case_fhat s Loal aud the Pesstn i5 /om(wé/’ T Custedy,
i, |© ( ZRuA( ProeeroN of 7aE_LAW - (Nes 2os. o@o) (LASS oF o;\(&}
7 /\MJJ;C/V QW/J/ )V‘(f#ecv//a/l 47‘!4/9 [700 7/ O[‘éfé & 4 012“’07&0741”

8| /s é\e’/af Pon)LMHJ//(/ C(‘ex)hl/ed O/{ J)bed/ O)A °//‘e Aentdl 7A

' | $hafe %}aéfa« nd 74/0‘44/ (D0 LeACE >ce«/ #wnzr dtimed o zz/)m/
2o |<the eme/ék Courty o‘% /\/%‘dfé? ‘fred% C9 //éwé c/r/i/‘ffe/f//y ‘//Jﬂ

o | Uebor ¢ Mevady, i3z ev. iogs (zote) anl Nevids v whe, at,pf; 7L/€fg
2z IQO“//{ C/W’f(ﬂtm& U/?Lzm’)‘%f// 1/&,7%&{ Duscl atmwc{/zm& of Chﬂfqedr
3 frf ore “//le (1o~ ﬂbp/lcﬂvlwﬂ ofb m\/ %ﬁqé«é%m V/zéle c(:eﬂ/zw
24 | pesulted 1a di #efe/rf trettmait o PeNs’oneS with the Sime zomze

26 | \ihere he Mﬂme of iwf«/ﬂfsf i mc’on&ﬁ/en%/ dppleed tandon ly ¢
2 | © Sm Lecd . Ze@c( 404 u.s. ‘fl 75-T7¢€ (M‘D 1///(7,1@ 07‘5 I/illbio @@Z_,/

2 |Olech, 528w 502,50 (zooX pecospizing 89141/ Pfoiéééoﬂ /‘/a/j 4 be &nso/«e_z[f)
28 | 5 Nsc Mo, 48673 af 10,1 1 BIBET~ cod a% -z, +/Zé/zcll PFR dened 7 /13/z021

"’P A -1R~ 763(;:8‘2 -w



° Uon%zhu‘mq 0 Ugteral G;nh‘ﬁé‘ueﬂw&f bx%h‘nﬁ (Spmé‘er ¥. Ferng, 523058
o Cd% nb. Cr02793 (N(’K ZoS. 00 ~ (a ;Sumfd"k/ Fioleat 0%118?3

Z
3 Thiv Court alﬂedc/s/ lec%mze(/ sF weuld be (m piroper 747r 7 may Yo live
4 | with g 74/)/);/ Ovnl/(c//cw, Hat NS k//‘omﬂu//v used ro Im M#c/
s | (O fecte m’ fix Chapecter used o c/W %«ofe gl 'k cunts
e | o dav\f-,ZV’I";lbf z35exsed 76//’)‘/6/ W/leA 07‘5'4//4 G rime Seee Aff
1 | dssexgm e/f/L o psl o e af%enzf 6/a &’&)AGJ//W( 2l Lbure 74/U/? Yo m/cr.,26
B
1 /70’/,/(‘»04//;/ wiete C/%e}x s taived {he Oflam -fme/y ée%ﬁe
© | ot nof the _provisins of NEWP 15 fefate tpis back "9
WL
1 'z Our b must oot become so GduqH up in >rucfec(ard/ mesties that o 7%?/5
3 |4 sort ouf S/mple Ja&tances o7A M(Af 74‘0»7 Wrang dnd Seme [edress
4 }Z(\;r Me /’H%f O S ABF Frem/»fbv&km . /Ua/?/S B0 08, 317 (mqq(—)
\§
v | “Ir g 6ocr<e</(/ deroteq o The tule of /?u/ +he o erence betuseen 1/10/3///74
11 of” ﬂof Vto/ﬂ//ﬂg g Climm 4/ 5/«7/0%6 04/7/707[ ée é/ /w\c,‘ec/ gride 7§ 4
8 | oot detail, ® o s¢ Dotle v Haley, st U 399
|
20 ’EDU/\ /\ J@/aﬂ// - 7{707%7/ 1NNQCEACE  Tnder /7 / @(/(mm?s“f' %rl/ﬂa/ Saprg
2| ppvde g meand_where d m!ew Cofotable ca/ﬂ/m — Sucl g5 frere —
Can ?romc/«e RCU(/ cquse god daﬁ am4/ o quolresy’ 0lgiin en_merits -

Fava

22 & Sa qlgo ?e/[ez(fmc 7. 6l’c/</€ /4 /\/é’[ﬂ 860, BBT(ZOUD(@ r////an/é/P 7 Dﬁ’/

¥

513 US- /29\83

2

ﬁ/&’o KaeA; cZSZS'e/*/&’ ”/A@ 74/13? a‘;’D Z//c/eé /)A)A A‘?l

20

c%/ w“mr\ﬂv{ mcedum[ 153/ Y cu/)m QL ﬁ)c/ Y 710 /cw\e/ excr F&

27

(M tﬁﬁ_{f WHIZE, Boro(&( 4%% /?mentf> ‘

2%

6€: © Veete 5¢heduled or pirole hear% i 2029. Fisl parsle denteof 3 y-sa

10"" A- 18- 783 661 - W



Ir . SuMMATIoN

z

3 /ﬁ’lma fdew eviden®l g5 gdtiohed éxﬁ@f/i <5'7/?féa femmye
4 | Facgal INNoENGE NES 34-960. Cqse Ne. A-Z0-8Nz8¢- e) /;74/;,1457/5 7/Jg

s DMCQC/U/J[ /nc{'/(r/‘\/ }(/nt/i e fdc«;luﬂ/ JAnoCence \uu(fc(z/ élcﬁ:’)(&a’/w/

6 !\f/euemz‘ as_an wdispoted - " SrareMeir oF TS {//zf

| up do the dine He police agiied | Oece Iied fhere !

g

4 /’7/7(/ ‘//)@ 6"/?7&40:7‘&/ % NES  Zo6S. o0 (1) /mp/:er 7 ‘,495/»/ 5Tl

© | o éﬂ//wv s /‘eoumeéf 75 d ﬁaa/f%m md‘mle -:zo% o e Contresrs”)
| @ (5& Ao Zooz (5, ﬂ?ﬂrc/? zl, ZODZd chetpne o‘7‘£/7050/foi/‘¢1 5’08229
@ (A canon of constructin /1016{(/2@ Lliat Lhe meamﬂg of a1 tnclear word of Dhlase

Shoald  be Ledermunecl éy ‘{/{e wo rdE mm @(frzf)/e/}/ atovnd UL> (/‘] G- Op/n(ob

(4 " @oﬂf/ﬂez‘dx 2d 116 Mev 338 - ... the éw«/m/ Stute 5pec,/cg/é/ meludes
(5 | “aestolf or ée%/ym 1y pefomn™ 75 4 7‘4' /914(/ thal- may underlié @ 15!/@/1/9
(& ( em,)/ila’/a’ ch(c@c(j 592 qlo *wyz" Lt/ 330 ?Scff bf-85 - °... é’/f/e//@
7| of the c/we//ﬂg of e with e NTENT E5)@c/%rcj o Cormit 4 FELONY.”
) (:fm/)//‘l«(/K u[a’a/)

T NIES 205:060 (D el cloex At orstippuc shether

2o | i mandades /'g/m(/ éy e om§Klon 07& She  woorel- %ﬂ%m Hle

o | o for VJ&CﬁMe/IK et rme Culy /8 be 7 /‘z\aﬂc{/ 7’/ warer, of e /
2z | Comnasi - /W' clect ts’/o//& @/7/7;4 (/é‘e i/V\an/th 75 O ,@e/é Frer& ‘,/
-2 Mo;remf wlould ﬂaf ,9 ﬁé&c g h// %c a/a% %{/ Yo 155ue ‘)5
z¢ A |

< O'lick el e guf/%/ > where g/l Cf;:&/ Zatingl é}éa‘e’”é}(z&ﬁ’ Sor

w//zlyée/:t/ 4%:40/[ /fL " s \a%nf/e/ id( /1 /,,1,&,_ of 7447[ e de/ a’//;/

7£ Wi ahf Can J@ JXB?,’I{QC/ 4 / Znyf/me b/(/ ?//\/ 77/‘/5/ c//ﬂeC//V of

Cb/é‘lé”/‘d//g/f From s //laélbléoﬂ A i” vord ()ac@/ne,rf Comémg(@g <,é ég/m//

A-18~T7830687-



/: ad//v Conc/uo’n'la( with 7[\3c‘/6’ ﬁe/wdnf i d//élcﬁe(l/ cflélﬁcfwr‘/ Aehe

O&f/é // on ﬁfﬁh /lﬁhf /}@7‘5 gnd ‘2//”/&/ 7196’//Mom/ “/Adf Salo’/;/

Qtre(f/loﬂK ’f/le ObunLa’ //77[@\!‘//5/ “{/1e/[ 17L “/ftJZ J/z(/ ‘//4{1 M/SCM[/Z?‘

0
o)j ,)fosectn/cr 5wscz4 [Nc‘r/é zf«c/ dé%{mﬁ‘é c‘lf/ameys/ Ew/ﬂ,w ;//,/ é//y

( Ff)ﬁféw - © (5@2 athdacct aach ec[>

/) adt/ﬂﬁ éoe/{”er atfer ﬁeﬂfm( drial “Ae\’zlfrnm&/ O[W/L [wed 17 ere temned [

&m)/de/v sileal, Fai /ec( her A’M/ a’qﬁ/ 0’(47‘)/‘/0 Jz@a[/ al a/ /y A Jc% [

Z) Faled 7/ St ,Z( ra/v V@rqlfcf ﬁefurﬂ@c/ oA anL(; 5uéw¢u€,11“%/e

é’cgu/{zz/ IA S)ec/f/c /n‘&nf 0ﬂm<e (F>§J#£n/ Us f/i //ﬂztem‘ ‘/b Cbman

é (‘rm’ré - NEY 200 400 whieq \M/y N?/Umeo/ /ms’c(semeﬂ/wr éd#ﬁﬂ,/

* w/ﬁ}ouf Zhe Ea,)ec 1cj //)?4&7% % C’ummrlL d_ Crme a/

33 éenf C15¢ ‘A c(fm[ 7 7/\/“ Jen%f/zc/ﬂf ) 12/77/2001[ (p/{e/te jg\[(«c

Stouard Bell oty it dudre Yaf I liey at resifece -

4\ /4 /[c’(ed Vc ‘/m - V'C‘forf&’ 7[65/ / e dnd  ddmisstss] Mg de (77%7

5/{‘6 /nef me /n é%e ler wert 4 /ome ‘/ }wy ZW/‘ and 0/5?/6){48/

) (Uhen  letsicy M‘amecf £ Feefe war on P/’Dﬂe éf#m\ up I ke .

(D Vietoriz ooximéea/ I e A %7/( ¢5/ e, ckvisen Ae/’ fp/,M

'7) ) Kee/!(‘g /n?zf’/)f’ lods 0/)/\/ 74 Gome /lcme anel 5/10wa ad 3/45,3

resulfig %m( ?NWMS‘ m<r/mc7[o74¢ m@/n‘ éﬁi%/a@ -f1 w P - 74 om/g/

A?ﬂﬂ( %r d Cbu///m 07% P@/‘Lo@/ 0/!/5[.,' Vfrr)lt‘fa/ éy ?o/wd -

2

(% ﬁ?l ﬁus/(m« Pa/ma dedf net O/quf @ {@04’ wi e ?SUA({/CY

Lishriet ﬁ"f?lﬁfn@y §. trivbe, sfgcﬁm’ oﬁj/f\e& o Scare 74/f 7 c[egz/

23

1A Corl CeusoN

Fer 4A€ ‘/\UMMTI/M fea&u Oﬂe@fte /:eugo(elp(( %ﬁ;:g &W‘% 7[6 :

z4

z5

/> @rant /}70740% Undkey fny’ regay, i qf;m‘/ Aea’/‘/ﬂq ‘7(6/@ Honee - iz

<6

2) Ubtirmately, —%7&9745 Ooun‘/(@) 7’4{%‘»;5/ ){mg/zry 5@4?‘&4@

ka4

3) Ppnde oy cthe epuitd e relict wantnted mdhe /rn[e,egfcﬂx'L wtid <

28

@ ] "f//e /nmm,'t/ﬂ ﬂp/)z»/l‘f C’ouns‘e/ ‘/U zé e C’bw?Seﬁec/ %7/ 641 5 @[;ﬁm w/o},jj/rg

,w” A-1B- 183689 -W



LCC LL FORM 34.018

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

AFFIDAVIT OF _JBfn Q’Ke@/j& ¢%Z#

L

STATE OF NEVADA ) Case NO.  f-18- 72689-W
) S:
COUNTY OF Peesi(x(, ;s Pelyded Qgse No o~ CzZ19%
)

c ]
I, liﬂﬂﬂ éD AQ?JL + the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

own volition.

1. My name is__ Brga (7 /(e%é ud_Im moocm‘/

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. T am fully competent to make this .

affidavit and I have personal knowledge of the facts stated herein.
5. 5y brizl, Tudse Loehrer Lailed suz Epate o St e zémx/ﬂv Charee
JAlf/‘ Aezting %/*/1/ %er/mmv From J/é«e(/ victim > ‘//17Z “p 7‘0 E’m/ Z—? s//m
o gt O lecte fives 2/ /*emﬂmc’@ gl ust were 2 ac,!w Guple .
e see eiibts /2 g/2 (same)

¢ Nevidy (tc/rﬁfane %!oma/r‘ tecl” Lhed_newe (70 Nes 33.08 o’f&//mfwo%eﬂ/
Sm:é‘ma//v /)‘(M NEs zw 48(, ¢2liis  fecal 67%0/,_ . A /‘2?8¢.
,:7/ (,\@ (oe/u’e, /m Dm,)er(;/ ma‘/raczc[ wr;/ on S)m’P/‘e nitsdemeqgl
7ur~era4rrf Nev zo0-4a( 'y ' (oant £ s 2ol (P> Mcy Wil rpdedt
Gt 9 cfome c/ﬂ*?n[e fesfmaﬂ(/ we oxwfe g fbf/p fe . The Court]
wz¥  widlot \urrvfc<( o . Ow[&(c@ S pe b«76'€a7 G 74.7@(6 J
© sw English o NV, 1y, wew p28 Coeod C/vea'zs' ot§ dirfigunshel Foomn ,ﬂﬂwﬂc‘fﬂ( )
s guo/g/rﬂn&/ 67&/“3“ ‘/OUWMM zl/zc/ /’éc/ c/%f’i‘(dﬁmf ff&’on frm/
Vsl S T AN W % T i 7

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.S.C.A § 1746 as I am a prisoner to state custody.

Dated this ﬂ]ﬁnf/ﬂ/ Z‘7ﬁ day of Dewm é@f , ZcZ/

FNZ xfsc ORMR Fiey Jare 17,205 clec. 0. sS4, C7ze NY. 446
B £ O Q//,

;Br1¢01 Zf CSLfZé?fél
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CERTIFICATE OF SERVICE BY MATIL

I do certify that I mailed & t£xrue and correct copy of tlie

2

(9]

foregoing

11

© OV o ia o w» N

) 4 Y - a , g ki 1.

to the below address (es) on this Q“M day of ‘DEC‘enaéefé)’}Mo/dy)
7

20 zl , by placing same in the U.S. Mail via prison law library

étaff, pursuant to NRCP 5(b) : Q@MYX S’I/‘(P N_f’- m
o TeKe EDR B.oS (@) (@; NeclvP 5 eM [EcF Sysiem ¢

o see Seevice UST ~ Reorsieled PAEnciPANTE

clary Gsunly Dirteict .
FLEY- Phvee (opy b S e
76 BE pewpnely  —  NeN Regiswirp Patrcpany

VA e BDecan fetry @‘Keg;ﬂe,_: :
ﬁ [ articyants o/ ofe 2o ?rfi?:ﬁ e -

12\\om feer Systen wi/l |
G et byt o] YR Mo By
13 &f‘/‘ec/éy e Ofer
14
15 ' )
16 B Z 0 %{%
@1‘«0‘4 t: O'K # ‘702#
17 L.ovelock Correctional Center
1200 Prison Road
18 Lovelock, Nevada 89419
19 7%94%&%{( In Pro Se
20
’ AFFIRMATION PURSUANT TQ NRS 239B.030
21 '
: The undersigned does hereby affirm that the preceding
<« 22
g Moy 7ep dewer Feor] Tudlinz. .. Wtz isoi  tiled in
o | 23 BENTENCE
; ‘ District Court Case No. -1£~763 — does not contain the
= 24 ‘
§ ; social security number of any person.
-4 ' 25 ¢h é
g Dated this Z4° day of Decender , 202
has 26 P
B £ O L
27 Aiim - O (e
28 ?}Jljlé?ﬂ# In Pro Se
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Electronically Flled
7123/2020 2:37 PM
Steven D. Grierson

CLERK OF THE CO
RSPN &,,ﬁ 2‘“”' ,

STEVEN B. WOLIFSON

Clark County District Attorney
Ncvada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

' g702) 671-2500

ttorney for Plaintiff -
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

v CASENO: A-20-811284-C
BRIAN K. O'KEEFE, 04C202793
#1447732 DEPTNO:  XXIII

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION TO ESTABLISH FACTUAL
INNOCENCE, SUPPLEMENTAL PETITION TO ESTABLISH FACTUAL
INNOCENCE, AND MOTION FOR APPOINTMENT OF COUNSEL

DATE OF HEARING: August 24, 2020
TIME OF HEARING: [0:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant’s Petition To
Establish Factual Innocence, Supplemental Petition to Establish Factual Innocence, and
Motion for Appointment of Counsel.

This response is made and based upon all the papers and pleadings on file herein, the -
attached points and authorities in support hereof, and oral érgument at the time of hearing, if
deemed necessary by this Honorable Court.

)
/
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POINTS AND AUTHORITIES //;' (s ;"'f.» {
STATEMENT OF THE CASE S
On Tuly 6, 2004, the State filed an Tnformation charging Bl'i&l( Kerry O’Keefc,

(heremafter—l’.eg\noner”) with: Count 1 — Battery With Intent To Comniit A Crime (Fclony\*

NRS 200. 400)“;Counts 2-4 — Sexual Assault (Felony —NRS 200.364, 200.366); Count 5 —

i Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366); and Count 6 —Burglary

(Felony -NRS 205.060). Petitioner plead not guilty to the charges alleged against him.

O1 October 25, 2004, the jury trial commenced and concluded on October 28, 2004,

The jury returned a verdict of guilty for Count 1 - Battery (Misdemcanor); and Count 6 -
Burglary (Category B Felony)

On December 27, 2004, the District Court sentenced Petltloner to: Count 1 Credit for
time served; and Count 6 & minimum of twenty-four (24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; suspended, placed on
probation for an indeterminate period not to exceed five (5) years. The Judgment of Conviction
was filed on January 3, 2005.

On February 1, 2005, Petitioner filed a Notice of Appeal The Nevada Supreme Court
affirmed Petitioner’s conviction on January 23, 2006, See O’ Keefe v. State, Order of
Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on February 17, 2006.

On July 24, 2006, Petitioner filed a Petition for Writ of Mandamus seeking transcripts,
his file, etc. The State filed its Opposition on August 7, 2006. The Order denying this Petition
was filed August 17, 2006.

On October 19, 2006, Petitioner filed a Motion for New Trial and & Supplement to that
motion on December 13, 2006. The State filed its Opposition on November 14, 2006. The
District Couﬁ denied the motion on December 18, 2006. On December 26, 2006, Petitioner
filed a Notice of Appeal. The Nevada Supreme Court affirmed the district court’s denial of
Petitioner’s Motion for New Trial on March 24, 2008; Remittitur issued April 18, 2008. See
O’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24, 2008).

2
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On February 5, 2007, Petitioner filed a Petition for Writ of Habeas Corpus; on February
15,2007, Petitioner filed a Supplement Lo his Pelition. The Stale filed its Opposition on April
6,2007. The District Court denied his Petition on April 11,2007. On April 19, 2007, Petitioner
filed a Notice of Appeal. The Findings of Fact, Conclusions of Law and Order was filed May
17, 2007. The Nevada Supreme Court affirmed the district court’s denial of Petitioner’s
Petition on March 24, 2008; Remittitur issued April 18, 2008, See O’Keefe v. State, Order of
Affirmance Nos. 48673 and 49329 (March 24, 2008).

An Order Honorably Discharging Probationer was filed September 10, 2008. An Order
for Disposal of Exhibits was filed October 17, 2012,

On December 6, 2013, Petitioner filed a Petition for Writ of Mandamus or, in the

Altcrnativé, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel. The State filed
its Response to both Moﬁons dn December 18, 2013. On December 19, 2013, Petitioner filed
a “Motion To Supplement Petition For A Writ Of Mandamus Or, In The Alternative, Writ of
Coram Nobis With A Certified Copy of J.O.C To C202793.” On December 27, 2013,
Petitioner filed a “Supplement of Evidence of Suicides and Self Mutilations and Mental Health
Along with Ninth COA on, Namely, A Double Jeopardy Violation, Case No. 12-15271.” On
January 28, 2014, Petitioner filed a Reply to the State’s Response. On January 29, 2014, the
Court denied Petitioner’s original Petition and all Supplements pursuant to a hearing. The
Order was entered on February 14, 2014, On February 12, 2014, Petitioner filed a Notice of
Appeal regarding his Petition for Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis. On July 23, 2014, the Nevada Supreme Court aftirmed the District Court’s judgment.
See O’Keefe v. State, Order of Affirmance Nos. 65040 and 65217 (July 23, 2014). On August

8, 2014, Petitioner filed a pro-per “Motion to Stay Mandate Pending Certiorary Review.” On
August 15, 2014, the Nevada Supreme Court granted the Motion and ordered that Remittitur
would be stayed until December 1, 2014 and shall issue on December §, 2014,

On January 10, 2014, Petitioner filed a “Motion for Default Judgment for State's Failure
to Exercise Simple Reasonable Due Diligence to ‘Serve” Petitioner Copy of Opposition in

“Conjunction’ with ‘Filing’ with Emphasis on A.G.O. No 2002-15 (March 21, 2002). On

3
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January 30, 2014, the State filed its Opposition. On February 3, 2014, Petitioner’s Motion was
denied pursuant (o a hearing. The Order denying Petitioner’s Molion was entered on February
14, 2014.

On September 22, 2014, Petitioner filed a Motioﬁ to Appoint Counsel, The State filed
its Opposition on October 10, 2014. On October 13, 2014, the District Court denied the
Motion; the Court then filed the order on October 29, 2014. On October 24, 2014, Petitioner |
filed a Notice of Appeal. On December 5, 2014, the Nevada Supreme Court dismissed the
appeal.

On Scptember 30, 2014, Pctitioner ﬁlcd a “Pctition for Writ of Coram Nobis Bascd on
Acquittal of All Felonies Which Underpinned Count 6 Burglary Thereby Court in Want of
Jurisdiction With New Sentencing Judge Lacking This Knowledge and Fact!” The State
respond on October 20, 2014. On October 22, 2014, the Court took the matter off calendar as
the Court did not have jurisdiction due to Petitioner’s pending appeal regarding the Writ of
Coran Nobis.

On February 7, 2020, Petitioner filed the instant “Petition to Establish Factual
Innocence Pursuant to NRS 34.900 to NRS 34.990 Inclusive” and a Motion for Appointment
of Counsel.! On March 10, 2020, Petitioner filed a Supplemental Petition and a Motion for
Leave of Court Lo file the Supplemental Petition. On June 15, 2020, the District Court ordercd
the State to file a written response. The State responds herein.

STATEMENT OF THE FACTS

Victoria Whitmarsh (“the victim”) testitied that at the time of the crime, she was in a
dating relationship with Petitioner. Reporter’s Transcript on Appeal (“RTA”) 10/26/04 at 26-
27. She also testified that she and Petitioner were living together at the Budget Suites on
Rancho Drive. RTA 10/26/04 at 49. According to Victoria, there was strife in their relationship
because of Petitioner’s drinking problems and his thoughts that she was unfaithful, RTA
10/26/04 at 28-44. The victim testified that she suffered abuse at Petitioner’s hands many times

! On March 20, 2020, Defendant filed a *“Motion tb Take Judicial Notice of Case Summary of Case No. C202793... as
Exhibit ‘G*™. On June 15, 2020, this Court denied the motion, Cn April 6, 2020, Defendant filed a Motion to Take
Judicial Notice of NRS 33,018 ...Order Vacating Judgment”.

4
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A. Petitioner Failed to Establish that His Exhibits and Affidavits Constituted
Newly Discovered Evidence.

Here, Petitioner failed to provide this Court with any newly discovered evidence.
“Newly discovered evidence’ éleans evidence that was not available to a petitioner at trial or
during the resolution by the trial court of any motion to withdraw a guilty plea or motion for
new trial and which is material to the determination of the issue of factual innocence,” NRS
34.930. '

At trial, Pctiﬁoner testified that while he and the victim both paid rent towards the
apartﬁignt, the apartment at the Budget Suites was in the victim’s name only. RTT-10/27/04
at 110, The victim also testified that she lived with Petitioner at the Budget Suites. RTA.
10/26/04 at 49. Clearly, this is a fact that was always known to the Petitioner and thi é‘evi.dence
was heard by the jury. Accordingly, the attached Exhibits and Affidavits cannot constitute
“newly discovered evidence” since this evidence was made available to Petitioner at trial.
Moreover, the attachment of the opinion in State v. White cannot constitute newly discovered
evidence as this was a legal opinion and separate from his case.?

Finally, Petitioner’s submission of the Information and Judgment of Conviction cannot
signify “newly discovered evidence” because these documents are not pieces of evidence. For

these reasons, Petitioner failed to present any evidence that sufficiently meets the statutory

- standard of “newly discovered evidence”.

B. Pctitioner Failed to Establish Factual Innocence.

Petitioner [ailed to establish that he was factually innocent of the Burglary conviction

‘and his reliance on State v. White cannot constitute factual innocence. First, Petitioncr

previoﬁsly argued that his “counsel was ineffective for failing to preseht a defense to burglary
based on the fact that O’Kcefe was a cohabitant of the apartment.” Order of Affirmance,
NSC No. 48673, filed March 24, 2008 at 10. (emphasis added). According to the Court,
“[blecause unlawful entry of the apartment was not a necessary element of burglary,

cohabitation of the apartment or lawful entry of the apartment was not a viable defense to the

2 petitioner’s arguments’ regarding this case, and the relation to his case, will be discussed below.
10
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charge of burglary.” 1d. The applicable statute at the time was in effect from 1995 until 2005.
See NRS 205.060. Since the Nevada Supreme Courl issued their decision in Slate v. ‘While,

the Burglary statute had been revised. See NRS 205.060. Accordingly, any additional

argument, that is contrary to the appellate court’s decision, is batred under the law of the case »

doctrine. “The law of a first appeal is law of the case on all subsequent appeals in which the
facts are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)
(quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law

of the case cannot be avoided by a more detailed and precisely focused argument subsequently
made after reflcetion upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Clearly, this
alleged “newly discovered evidence™? is not distinguishable from any other claims made in a
previous petition. {Therefore, Petitioner’s claim that his cohabitation of the apartment with the

victim establishes a claim sufficient to meet the statutory standards of factual innocence is

meritlesij

Moreover, even if this Court were to determine that State v. White applies now,* any”

claim would be belied by the record. According to State v. White, “a person with an absolute
right to enter a structure cannot commit burglary of that structure.” 130 Nev. 533, 538, 330
P.3d 482, 485-86 (2014), “[Clonsent to the entry is not a defense to burglary if the person
“acquired the entry with felonious intent.” Id. at 537-38; 330 P.3d at 485; citing Barrett v,
State, 105 Nev. 361, 364, 775 P.2d 1276, 1277 (1989). Further, “while ownership may be one

factor to consider, the appropriate question is whether the alleged burglar has an absolute,
unconditional right to enter the home.” [d. at 538-39, 330 P.3d at 486.

TUnlike White, where the defendant in that case “could not be ejected or prevented from
WB residence, especially since he still retained his keys to theh ”, the Petiﬁbncr
in this cas@rewously instructed to leave the property by LYMPD. RTA 10/26/04 at 55;

See White, at 539, 330 P.3d at 486. Moreover, the victim “testified that she only allowed

Petitioner to enter the property under the guise that he was picking up his belongings. RTA

3 Which the State argued above there is no “newly discovered evidence”.
4 Which it cannot as this Court cannot overrule the Nevada Supreme Court. Seg NEV. CONST. Art. VI § 6.

11
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Case 3:14-cv-00477- RCJ-VPC Document 7-2 Filed 12/01/14 Page 47 of 114

® ORIGINAL -2

IN THE SUPREME COURT OF THE STATE.OF NEVADA
: : . T spe PEX é
BRIAN KERRY O’KEEFE, .| case Nd‘ 53859 [ neszb-77| -
. " | District € No C250630 N : .
. Appellant, ' . T
: - FILED
THE STATE OF NEVADA, -
: AUG 19 2009
Respondent. ,
TRAClE K. LINDEMAN .
CLERK E COURT
FAST TRACK STATEMENT BY-
EPUTY CLERK

1. Name of party ﬁlmg this fast track statement: Appellant Brian O’Kecfe

2. Name, law ﬁrm,. address, and number of attorney submitting -this fast track
statement: JoNell Thomas, Clark County Special Public Defender’s Office, 330 South 3rd |
Street, Suite 800, Las Vegas, Nevada 89155, (702) 455-6265.

3. Name if different from trial ceuneel: n/a "

4. Judicial district, county, and district court docket. l;umber of lower court
proceedin,gs:' Eighth Judicial District Court, Clark Ceunty,fDocket No. C250630

5. Name of judge issuing order appealed from: Honorable Michael Villani

6. Length of trial, 5 days. -

7. -Conviction appealed from: One count of second degree murder with use of a deadly
weapon. N .
8. Sentence for each count: A term of 10 to 25 years for second degree murder and a
consecutive term of 96 months to 240 months for the wcapons enhancement

9. Date district court announced decision, sénténce, or-order appealed from. 515109

10 Date of entry of wntten ]udgment or order appealed from: 5/8/09

THAQIM K LINB
ﬁL—!ﬂl l!UPH Eﬁﬁum

09-2014]
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13. Date notice of appeal filed: 5/21/09

“ 14. Specify rule governing the time limit for filing the notice of appeal: NRAP 4(b).

15. Specify statute which grants this court jurisdiction: NRS 177.015.
16. Specify nature of deposition. Judgment of conviction entered pursuanttoa jury verdict.
17. Pending and prior proceedings in this court. Nore known to counsel.
18, Pending and prior proceedings in other conrts. None known to counsel.
19. Proceedings raising same issues, None known to.current counsel.
20. Procedural history. The State charged O’Keefe with murder with use of a deadly.
weapon. 1 App. 1. He entered a plea of not guilty and invoked his right to a speedy trial.
1 App. 5. The State filed a motion to admit bad act evidence which was addressed by the
district court. 1 App. 8. It did not include as a-bad act the claim that O’Keefc used a racial
| epithet while talkir;g. with an officer. 1 App. 8-9. An Amended Information was filed. 1
App. 12. The State did not charge a theory of felony murder. 1 App. 12. Trial began on
March 16, 2009. 1 App. 20, 65. During trial, 0’Keefe filed a brief on the admissibility of
evidence of the alleged victim’s history of suicide attempts, anger outbursts, anger
management therapy, self-mutilation (with knives and sp’issors) and erratic behavior. 2 App.
313. Proposed jury instructions were submitted by O’Keefe. 2 App. 322. After five days
of trial,-on March 20, 2009, the jury returned a verdict finding OKeefe guilty of second
degree murder with-use of a.deadly weapon. 2 App. 309, 380. O’Keefe filed a motion to
settle therecord, which addressed matters that took place in chambers and duringunrecorded
bench conferences. -2 App. 381. Argument on the motion took place on April 7, 2009, 2
App. 387. The sentencing hearing was held on May 5, 2009. 2 App. 391. As noted above,
this timelyappe towed. -
/1. Statement of facts. Brian O’Keefe and Victoria Whitmarsh, the alleged victim, met in
“atreatment facility” in 2001. 1 App. 95,2 App. 256. They dated and co-habitated off and on,
and had what could be described as a very tumultuous relationship. 2 App. 256-57. In2004, |
itk

1 O'Keefe was convicted of burglary for entering into the couple’s joint dwelling with the

intent to commit a crime against Whitmarsh. O’Keefe was sentenced with probation, but liis

2

200

Q187
161




v I .,

DA
v ©

R R

M [}

v B

7

STAES Ny N MNE TS
HBM7 EDENCE oF oTHER 24D fiork.
Case Mi. Q%0630 Fied (/6 /=y

?%ﬁ« 1 éwc/ @
see A< (o - [rnes 23 -28

_ — - R ~H- s .‘.-\"_. - -
a - p
g . e %
I 4 -
1 K y
. } ~ tyshts .

A -1B-783689- W
162

>3




()

o RV, SR ~ N VS

[« T o TR e S

Electronically Filed
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DAVID ROGER j
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

CHRISTOPHER LALLI

Nevada Bar #005398

Chief D?{mg Districi Aftorney

L1Z MERCER

Depu(tiy District Attorney

Nevada Bar #0010681

200 Lewis AVEIUE | . e s o T e
[ as Vegas, Nevada 891 55-2212 'f

(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
Case No. C250630
_VS.-
Dept No. XVl
BRIAN O’KEEFE,
#1447732 %
Defendant. )
)

NOTICE OF MOTION AND MOTION IN LIMINE TO ADMIT EVIDENCE
OF OTHER BAD ACTS P‘URSUA.NT TO NRS 48.045 AND
EVIDENCE OF DOMESTIC VIOLENCE PURSUANT TO 48.061

DATE OF HEARING: 01/20/2011
- TIME OF HEARING: 8:00 AM
COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through

CHRISTOPHER LALLIL Chief Deputy District Attorney, and LIZ MERCER, Deputy
District Attorney, and files this Notice of Motion and Motion to Admit Evidence of Other
Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence Pursuant to NRS
48,061.
/1171
11
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no visible injury, no arrest was made, However, Defendant was escorted from the residence

he shared with Victoria by Officer Price with the Las Vegas Metropolitan Police Department
and instructed to not return for twenty-four (24) hours. At approximately 11:00 p.m,, that
same date, Defendant returned to residence, burst through the door open and entered. A
verbal argument again ensued. Defendant then began slapping Victoria with open hands on
both sides of her face, breaking her glasses in the process. A neighbor who heard the noise
telephoned police. Defendant fled the area prior to Officer Price’s arrival. When Price
responded, he found Victoria crying, int fear, with a visible injury to her face. Defendant was
subsequently charged with battery constituting domestic vialence, third offense in Case No.
C207835. After Jury Trial, Defendant was convicted of the charge and sentenced to twehty-
four (24) to sixty (60) months in the Nevada Department of Corrections.

Event Number 040403-1089
On Apnl 3, 2004, Defendant returned to the apartment and began'shouting at Victoria

for callmg the police on him the day prior and continued to accuse her of being unfalthful

Defendant then slapped Victoria across the face and tried to comer her. Victoria was able to
escape, fled from the apartment and ran to the apartment office. The manager, Linda
Eggleston, heard Victoria screaming, “Help me! Help me!” Eggleston was able to grab
Victoria and pull her into her office and Jock the door. Then, they called the police. Officer
Rumery contacted Defendant at the couple’s apartment and he was arrested for two (2)
counts battery constituting domestic violence — one for the April 2 incident and one for the
April 3 incident. Defendant was charged for both incidents in Las Vegas Municipal Court
Case No. C581783A and pled guilty to Battery Conslituting Domestic Violence,

%%‘%Event Number 0405292232 ((ace 0202173, Zayar( w@M G vefion

In the late hours of May 28, 2004/early morning hours of May 29, 2004, Victoria and
Defendant got into a verbal argument. The police were ence again called to the couple’s

|_residence and Defendant left for a cooling off period. Later on May 29, 2004 dispatch

received a call from the Budget Suites management office where Defendant and Victoria

res1dcd Teporting a domestic incident between the two (2). Security advised dispatch that
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CIVIL COVER SHEET
Q/drf

- Case No.

County, Nevada

(Assigned by Clark's Qffice)

I. Party Information

Plaintiff(s) (name/ ac;ldress/ phone):

Brign Lepy O Kot  ( LCG)

___ | Defendant(s) (name/address/phonc):

1200 Prixut U Load

l2rl Quaty Disdiict /1'7‘;%/;1@(&/

296 _ley iy Ave.

tevelfoc Ny @99

<2 Veczr N/ 87/55 ~22i2

Attorney (name/address/phone):

Do Pey — See 2851

Attorney (name/ Sdress/ phone):

Mrnetlf ibﬁ'r )9%4%‘6(14%

1I. Nature of Controversy (Please check applicabis bua category and

applicable subcategory, if appropriate)

(0 Arbitration Requestad

Civil Casges -

Real Property

Torts

- J Landlord/Tenant
(] Unlawful Detainer
[ Title to Property

(] Foreclosure

{T] Liens

(J Quict Title

{7 Specific Performance
i [0 Condemnation/Eminent Domain
| (] Other Real Property
| ‘ {7 Partition

- (J Planning/Zoning

Negligence
[] Negligence — Auto
(J Negligence — Medical/Dentsl
[ Negligence — Premises Liability
’ (Stip/Fall)
{T] Negligence — Other

(J Product Liability -
(O Product Liability/Motor Vehicle
] Other Torts/Product Liability
[J Intentional Misconduct
(O Torts/Defamation (Libel/Slander)
(] Interfere with Contract Rights
(O Employment Torts (wrongful termination)
(J Other Torts
(J Anti-trust
(] Fraud/Misrepresentation
(7] Insurance
(J Legal Tort
L[] Unfair competition

Probate

Other Civil Filing Types

|
|
| (] Summary Administration
(J General Administration
(1 Special Administration
[T] Set Aside Estates
(] Probate Trust/Conservatorships
(J Other Probate

LCC LLFORM 26.026

[ Construction Defect
(3 Breach of Contract
[0 Building & Construction
(J Insurance Carrier
(] Commercial Instrument
[] Other Contracts/Acct/Judgment
- [ Collection of Actions
[0 Employment Contract
(7 Guarantee
(J Sale Contract
(J Uniform Commercial Code
[J Civil Petition for Judicial Review
(J Other Administrative Law
(J Department of Motor Vehicles
0 Employer's Insurance of Nevada

[J Appeal from Lower Court
(also check appilcable civil care bax)

(3 Transfer from Justice Court

(3 Justice Court Civil appeal :
E © &X] Civil vl;:t%-lonﬁéﬂ% ;?531@(- A-t6- 783637-;21

JJ Other Special Proceeding Rute ¢
(7 Other Civil Filing 7 ¢

J Compromise of Minor's Claim “ W/g%#

7] Conversion of Property :

[0 Damage to Property

(J Employment Security

(J Enforcement of Judgment

[ Foreign Judgment - Civil

(3 Other Personal Property

(J Recover of Property

(] Stockholder Suit

E Other Civil Matters

Brojer
. NECWP —
ﬁufe Go

IIX. Business Court Requested (Please check applicable category;

Jor Clark and Washoe Counties only.)

[J NRS.Chapters 78-38
{J Commodities (NRS 90)
3 Securities (NRS 90)

R ——

(0 Investments (NRS 104B)

[ Deceptive Trade Practices (NRS 598)
(J Trademarks (NRS 600A)

[0 Enhanced Case Mgmt/Business
(J Other Business Court Matters

- — y— —— — ” )
1Z[Zf [Z52] PRt B £6O
L Date " Signature of initiating prty or representative
See ather side for familyvelated case fllings,
" FormPA 201
Nevada AOC - Panaing wd Analysia Division —- g
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Electronically Filed
2/18/2022 10:19 AM
Steven D. Grierson

CLERK OF THE COU
orrs R b Bt

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
CASE NO: 04C202793

A-18-783689-W

-Vs-

BRIAN KERRY O’KEEFE,
#1447732 DEPT NO: XXX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR RELIEF FROM
JUDGMENT OR ORDER PURSUANT TO RULE 60 OF THE NEVADA RULES OF
CIVIL PROCEDURE BASED ON NEW CHANGE IN LAW BY SCOTUS AND
NEVADA EN BANK DECISION OF HARRIS OR IN THE ALTERNATIVE,
MOTION TO VACATE ILLEGAL SENTENCE
DATE OF HEARING: March 9, 2022
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN AFSHAR, Deputy District Attorney, and hereby submits the
attached Points and Authorities in Opposition to Defendant’s Motion. This opposition is made
and based upon all the papers and pleadings on file herein, the attached points and authorities

in support hereof, and oral argument at the time of hearing, if deemed necessary by this

Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 6, 2004, the State charged Brian Kerry O’Keefe (“0O’Keefe”) by Information

with Battery With Intent to Commit a Crime (Felony — NRS 200.400); three counts of Sexual
Assault (Felony — NRS 200.364, 200.366); Attempt Sexual Assault (Felony — NRS 193.330,
200.364, 200.366) and Burglary (Felony — NRS 205.060). The victim was Victoria Whitmarsh.

Jury Trial began on October 25, 2004. On October 28, 2004, the jury found O’Keefe
guilty of Battery, a lesser-included charge of Battery With Intent to Commit a Crime, and
Burglary. He was found not guilty of the sexual assault and attempt sexual assault charges.
The Judgment of Conviction was filed January 3, 2005,

O’Keefe filed a Notice of Appeal on December 3, 2004. This was dismissed on as he
had not vet been sentenced. Remittitur issued February 4, 2005.

On December 27, 2004, (O’ Keefe was sentenced to credit for time served on Count One,
the battery. For Count Six, the burglary, he was sentenced to twenty-four to one hundred
twenty months in the Nevada Department of Corrections. The burglary sentence was
suspended and O’Keefe placed on probation for up to five years.

O’Keefe filed a second Notice of Appeal on February 1, 2005. The Nevada Supreme
Court affirmed his conviction on January 23, 2006. Remittitur issued February 17, 2006.

An Order Honorably Discharging Probationer was filed September 10, 2008.

O’Keefe has attacked his conviction in extensive litigation from 2006 to the present.
The district court found O’Keefe to be a vexatious litigant on March 12, 2019, in his murder
case, 08C250630. In that case, O’Keefe murdered Victoria Whitmarsh, the victim of the crimes
here, on November 5, 2008. He is currently serving a term of imprisonment of one hundred
twenty (120) months to a maximum of three hundred (300) months, plus a consecutive term
ot eight (8) to twenty (20} years for use of a deadly weapon for murder. The Judgment of
Conviction for the murder was tiled on September 5, 2012, and O’Keete received 1,394 days

credit for time served.
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Though his probation in this case ended years ago and he is now serving a murder
sentence on another case, he filed a “Petition for Civil Writ of Coram Nobis Pursuant to
Nevada Constitution Article 6 Section 6 Based Upon Now Recognized Trusillo vs. State, 310
P.3d 594 (Nev. 2013)” on October 30, 2018. The district court denied the petition on December
5, 2018. O’Keefe filed a Notice of Appeal on December 24, 2018.

On October 30, 201X, he filed a “Motion to Alter or Amend Judgment of 12/5/18
Denying Petition Where State Admitted Plaintiff's Averments By N.R.Civ.P. 8(d), EDCR
2.20.” On January 17, 2019, O’Keefe filed an “Ex Parte Motion for Court to Take Judicial
Notice That Premature Notice of Appeal Has No Effect on Jurisdiction to Which District Court
Retains Jurisdiction Pursuant Common Law and Pursuant to N.R.A.P. 4(a)(6) (Premature
Notice of Appeal) Where O'Keefe also Motioned S.C.N. by Copy as Exhibit A:.” On January
22,2019, he filed a “Judicial Notice Pursuant to N.RS. 47.150(2) of Motion for Leave of Court
to File Judicial Notice Pursuant to N.R.S. 47.140 that the Law-of-the-Nevada-Supreme-
Court... Therefore Appealable Under N.R.A.P. 3A(b)(1).” On January 30, 2019, Judge Wiese
took the matters off calendar as he could not make sense of O’Keefe’s pleadings.

On March 21, 2019, O’Keefe filed a “Motion the Court to Take Judicial Notice C.J.
(Gibbons of the Nevada Supreme Court has Noticed and Provided This Court Opportunity to
Reconsider its December 5, 2018 Decision When Filing Order as an Equitable Means Based
on Exhibit 3, as well as a “Supplemental Authority of Dotson v. Nevada, 114 Nev. 582 (1998)
Where the Law-of-the-Supreme-Court is NRS 209.451(1)(d) is inapplicable to Chapter 34
Habeas Corpus Actions, Period!”

On March 25, 2019, the district court filed its Findings of Facts, Conclusions of Law,
and Order tfor the denial of the coram nobis petition.

On April 22, 2019, O’Keefe filed a “Judicial Notice of Objection to District Courts'
Order Filed in Supreme Court of Nevada on 4/9/2019” and an “Objection to District Court's
Order Filed 3/25/2019 Which Omits Facts and Remains Silent to Legal Fact that the State
Commmitted Fraud by 1 the Simulated Fact that O'Keete Pled Guilty to Court 6 and the Court

3
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Lacked Any Felonies Conviction as a Jurisdictional Fact That did not Exist to Sustain Burglary
as a Miscarriage of Justice by State Impediment.”

The Nevada Court of Appeals affirmed the denial of his petition for coram nobis on
September 20, 2019. Remittitur issued February 18, 2020. O’Keefe filed a Petition for Review,
which the Nevada Supreme Court denied on January 24, 2020.

On February 1, 2022, O’Keefe filed the instant “Motion for Relief from Judgment or
Order Pursuant to Rule 60 of the Nevada Rules of Civil Procedure Based on new Change in
Law by SCOTUS and Nevada En Bank Decision of Harris or in the Alternative, Motion to
Vacate Illegal Sentence.”

STATEMENT OF FACTS

The following is taken from the PSI prepared on December 9, 2004

On May 29, 2004, officers of the Las Vegas Metropolitan Police
Department responded to a report of a domestic disturbance, at the Budget
Suites, located at 2219 North Rancho Drive. The call was made by Budget
Suites Security. Security advised that the victim was very upset and bleeding
from the mouth. They also advised that they had the suspect in custody.
Dispatch was able to speak to the victim on the telephone. The victim
indicated that i1 addition to being battered, she was also sexual assaulted, by
her boyfriend, Brian O'Keefe.

When the officers arrived they made contact with the victim, who was
visibly upset and crying. The victim stated that she had been beaten by
O'Keefe and then forced to engage in anal intercourse. The victim was then
transported to the University Medical Center for treatment. Sexual Assault
Detectives responded both to the hospital and to the scene.

When detectives mterviewed the victim at the hospital, she stated that
her boyitiend of two and a half years, Brian O'Keefe, had been living
together, but have no children in common. The victim stated that she had
been the victim of domestic abuse on multiple occasions, at the hands of
O'Keete. The victim told the detectives that on the night of May 28, 2004,
she and O'Keefe had gone to the Texas Station and consumed alcohol. She
said that she and O'Keefe got into a verbal altercation over his drinking. She
wanted him to stop and go home with her but he refused. She stated that she
left and walked back to the Budget Suites, alone. When she arrived she
contacted security and asked that they escort her to her room, in case O'Keefe
was there. When they arrived at the room, O'Keefe was present. Security
called the police who responded to the scene. Due to the potential for
domestic violence, O'Keefe was asked to leave, for the night.

4
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The victim stated that she went to sleep and woke at approximately
noon on May 29, 2004, when O'Keefe began knocking on the door. O'Keefe
stated that he just wanted to come in and collect his belongings. The victim
let him in to the room. The victim stated that as soon as O'Keefe entered the
room he became violent. She stated that O'Keefe struck her numerous time
in the head, face and body. The victim stated that O'Keefe then pushed her
down on the couch and demanded that she preform oral sex on him. She said
that she complied out of fear for her life. O'Keefe then forced the victim to
engage in vaginal and anal intercourse, eventually ejaculating inside her
anus, The victim stated that during the attack, O'Keefe was verbally abusive
and accused her of having sex with other men. Approximately thirty minutes
later, O'Keefe attempted to force the victim to engage in oral and vaginal
mtercourse. He did force anal intercourse on the victim, once again. The
victim stated that she convinced O'Keefe to stop so she could use the
bathroom. The victim stated that she went into the bathroom and did not
come out until she saw that O'Keefe was passed out on the bed. The victim
then left the room and contacted security.

O'Keefe was transported to the Las Vegas Metropolitan Police
Department, Sexual Assault Office, for a formal interview. O'Keefe began
by denying any type of physical altercation. He later recanted and admitted
that he did have a physical altercation with the victim when he returned to
the room. O'Keefe stated that the sexual contact between he and the victim
was consensual and that he did not force the victim to engage in any sexual
contact.

The defendant was arrested and booked at the Clark County Detention
Center.

PSI at 4-5.
ARGUMENT

(O’Keete claims actual mnocence based on a creative mashup of a wide-ranging
collection of statutes, federal cases interpreting federal law, and civil procedural rules. He
would like his 2018 Petition for Writ of Coram Nobis to be granted, even though this Court’s
denial of the petition has been affirmed by the Nevada Supreme Court. Alternatively, he would
like his sentence vacated, even though his probation ended in 2008. O’Keefe makes no
coherent showing of an entitlement to relief.

I. The Denial of O’Keefe’s Petition for Writ of Coram Nobis Has Been Affirmed.
In his 2018 petition, O’Keefe argued that his acquittal on sexual assault charges should

negate his burglary conviction. Further, O’Keefe asserted he lived in the hotel room and
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therefore could not be convicted of burglarizing his own residence. O’Keete would now like
this Court to overturn the Nevada Court of Appeal’s atfirmance of the denial of his petition
for writ of coram nobis, because that ruling was “badly reasoned.” Motion at 5.

The district court, desiring to ensure “an nnocent man is not living with a felony
conviction that would be improper,” considered the petition on its merits. Order, filed March
25, 2019 (*Order™) at 8. The court noted that NRS 205.060, the burglary statute, included
entering a building with the intent to commit a battery, and O’Keefe was convicted of battery.
Order at 8. Therefore, the court found O’Keefe's claim belied by the burglary statute. Order at
9. Regarding his claim that he could not burglarize his own home, the district court said
(’Keefe made only a bare, naked assertion that he had an absolute right to enter, and this did
not suffice to overturn the jury’s consideration of the evidence. Order at 10.

The Nevada Court of Appeals upheld the district court’s denial of the petition. The
appellate court concluded the lower court had erred by treating the petition as a writ of habeas
corpus, but that the court came to the correct conclusion after considering its merits. O’Keefe
v. State, Docket No. 77797-COA, Affirmance, filed September 20, 2019 (“Affirmance”), at 1-
2. The Court of Appeals clarified the writ of coram nobis could be used to “address errors of
fact outside the record that affect the validity and regularity of the decision itself and would
have precluded the judgment from being rendered.” Affirmance at 2. All legal errors were
outside the scope, and any error that could have been raised while O’Keefe was still in custody
was waived. Affirmance at 2.

The Nevada Court of Appeals said O’Keete’s claim that the not guilty verdict on some
claims precluded his guilty conviction for burglary was “reasonably available to be raised by
O’Keefe while he was still in custody and he did not demonstrate he could not have reasonably
raised this claim while he was in custody.” Atfirmance at 2. By not raising the claim in a timely
manner, the Court of Appeals held the claim was waived, regardless of its merit. Affirmance
at 2. Regarding his claim that he could not burgle his own residence, the Court of Appeals said

this was a legal claim, not a factual one, and was therefore out ot the scope of a writ of coram
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nobis. Affirmance at 2. The Court held all of O’Keefe’s claims were waived or outside the
scope, so it affirmed the district court's denial ot the petition. Affirmance at 3.

This petition has been heard, decided on its merits, appealed, affirmed, and denied
rehearing.

II. IF THIS IS A MOTION TO CORRECT A SENTENCE, IT IS INCORRECTLY

FILED

It this Court will not overturn the affirmance of the denial of his petition for writ of
coram nobis, O'Keefe would like it to “vacate illegal sentence.” Motion at 7.

(’Keefe actually wants to overturn his burglary conviction entirely, as it can be used
to “impeach O’Keefe and his character.” Motion at 10. This 1s not a case where his reputation
in the community could be harmed by his burglary conviction; first, he is in Lovelock prison,
not the community, and second, his murder conviction is likely more damaging to his
reputation.

A motion to vacate an illegal sentence cannot be used to ward off “continuing collateral
consequences” of a conviction. The motion, if successful, does not affect the conviction at all;
it merely returns a defendant to the sentencing court for resentencing. If the district court has
to resentence O’Keefe for burglary, it will likely sentence him to time served, since his
probation has expired. The conviction, however, will remain unchanged.

The Nevada Supreme Court has emphasized that a “motion to modify a sentence is
limited in scope to sentences based on mistaken assumptions about a defendant’s criminal

record which work to the extreme detriment of the defendant.” Edwards v. State, 112 Nev.

704, 708, 918 P.2d 321, 325 (1996). “[S]uch a motion cannot be used as a vehicle for
challenging the validity of a judgment of conviction or sentence based on alleged errors
occurring at trial or sentencing.” Id. at 708, 918 P.2d at 324. A motion to modity or correct an
illegal sentence “presupposes a valid conviction and may not, theretore, be used to challenge
alleged errors in proceedings that occur prior to the imposition of sentence.” 1d.

(’Keete does not allege his sentence was based on a mistaken assumption about his

criminal record. Rather, he wishes to attack the conviction itself, asserting that because he
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resided in the hotel room he burgled, this robs the court of jurisdiction. Regardless of the facts
ot the case, the trial court had jurisdiction over O’Keefe’s burglary conviction, just as it did
over his sexual assault acquittals. NRS 171.010. Since a motion to correct a sentence
presupposes a valid conviction, O’Keefe’s conviction cannot be attacked in this manner.

Regardless, 1f O’Keefe wishes to file a motion to correct his sentence, he must do so
under case number 04C202793, as A-18-783689-W refers strictly to his petition for writ of
coram nobis.

CONCLUSION

Based on the foregoing, the State respectfully requests that this Court deny O’Keefe’s
motion.
DATED this 18th day of February, 2022,

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/JOHN AFSHAR

JOHN AFSHAR
Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 18th day of

February, 2022, by depositing a copy 1n the U.S. Mail, postage pre-paid, addressed to:

BRIAN O’KEEFE #90244

LOVELOCK CORRECTIONAL CENTER
1200 Prison Road

Lovelock, NV 89419

BY  /s/D. Daniels
Secretary for the District Attorney's Office
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 77797-COA
Appellant,

vs. ,
THE STATE OF NEVADA, .
Respondent. F I L E D

SEP 20 2018
TR e
L

BY
ORDER OF AFFIRMANCE DEPUTY CLERK

Brian Kerry O’Keefe appeals from a district court order denying
a petition for a writ of coram nobis that was filed on October 30, 2018.
Eighth Judicial District Court, Clark County; Jerry A. Wiese, Judge.

O’Keefe claims the district court erred by construing his
petition as a postconviction petition for a writ of habeas corpus, finding the
petition was procedurally barred, and then addressing his actual innocence
claim on its merits.

A postconviction petition for a writ of habeas corpus is not
available to those who have completed the sentence imposed by the
judgment of conviction and are no longer in custody. See Nev. Const. art. 6
§ 6(1): NRS 34.724(1); Jackson v. State, 115 Nev. 21, 23, 973 P.2d 241, 242
(1999). However, a writ of coram nobis is available to “a person who is not
in custody on the conviction being challenged.” Trujillo v. State, 129 Nev.
706, 716, 310 P.3d 594, 601 (2013). Because O’Keefe had served his
sentence for the conviction he was challenging, we conclude the district
court erred by construing O’Keefe's petition for a writ of coram nobis as a

postconviction petition for a writ of habeas corpus. Nevertheless, for the
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reasons discussed below, we conclude the district court reached the correct
result in denying the petition.

“[T] writ of coram nobis may be used to address errors of fact
outside the record that affect the validity and regularity of the decision itself
and would have precluded the judgment from being rendered.” Id. at 717,
310 P.3d at 601. The scope of a petition for a writ of coram nobis is “limited
to errors involving facts that were not known to the court, were not withheld
by the defendant, and would have prevented the entry of the judgment.” Id.
“And legal errors fall entirely outside the scope of the writ.” Id. “[Alny error
that was reasonably available to be raised while the petitioner was in
custody is waived, and it is the petitioner’s burden on the face of his petition
to demonstrate that he could not have reasonably raised his claims during
the time he was in custody.” Id. at 717-18, 310 P.3d at 601-02.

In his petition, O’Keefe challenged his conviction for burglary.
He asserted that because the jury did not find him guilty of any felony for
the first five counts against him, the jury’s guilty verdict for burglary was
inconsistent and improper. This claim was reasonably available to be raised
by O’Keefe while he was still in custody and he did not demonstrate he could
not have reasonably raised this claim while he was in custody. Therefore,
this claim was waived. O'Keefe also asserted that his conviction for
burglary was legally improper because he lived at the residence he was
accused of burglarizing. This claim fell outside the scope of a writ of coram

nobis. Accordingly, we affirm the denial of the petition.! See Wyatt v. State,

1Because O'Keefe’s claims were either waived or outside the scope of
the writ, we need not address his assertion on appeal that the district court
erred by not presuming all of his statements were true based on the State’s
failure to oppose the petition.
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86 Nev. 294, 298, 468 P.2d 338, 341 (1970) (holding a correct result will not
be reversed simply because it is based on the wrong reason).

O’Keefe also argues the district court abused its discretion by
denying his request for counsel. The record demonstrates O'Keefe did not
provide any cogent argument in support of his request for counsel. And, as
noted above, the claims O’Keefe raised in his petition were either waived or
outside the scope of the petition. Accordingly, we conclude the district court
did not abuse its discretion by declining to appoint counsel.

Having concluded O’Keefe is not entitled to relief, we

ORDER the judgment of the district court AFFIRMED.?

Gibbons

—_—

Lﬁr’-— o
Tao

4" T — , o
Bulla

cc:  Hon. Jerry A. Wiese, District Judge
Brian Kerry O'Keefe
Clark County District Attorney
Eighth District Court Clerk

2We have considered all documents O’Keefe has filed in this matter
and conclude no relief based upon those documents is warranted.
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Electronically Filed
3/1/2022 9:28 AM
Steven D. Grierson

CLERK OF THE COU
NOCH w . AL‘

DISTRICT COURT

CLARK COUNTY, NEVADA
skk ok
Brian O'Keefe, Plaintiff(s) Case No.: A-18-783689-W
Vs, Department 30

Nevada State of, Defendant(s)

NOTICE OF CHANGE OF HEARING

The hearing on the Motion, presently set for March (09, 2022, at 8:30 AM, has been moved
to the 10th day of March, 2022, at 8:30 AM and will be heard by Judge Jerry A. Wiese.,

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that this 1st day of March, 2022

[X] The foregoing Notice of Change of Hearing was electronically served to all registered
parties for case number A-18-783689-W., and email to:

District Attorney : motions @clakecountvda.com
Attorney General : wiznetfilings@ag.nv.eov

/s/ Michelle McCarthy
Michelle McCarthy
Deputy Clerk of the Court
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Electronically Filed
3/10/2022 10:00 AM
Steven D. Grierson

CLERK OF THE couzg
DISTRICT COURT w .

CLARK COUNTY, NEVADA

skk
Brian O'Keefe, Plaintiff{s) Case No.:  A-18-7836890-W
Vs, 04C202793
Nevada State of, Defendant(s) Department 24

NOTICE OF DEPARTMENT REASSIGNMENT

NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to
Judge Erika Ballou.

[X] This reassignment is due to: per minute order dated 3/9/22.

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE
RESET BY THE NEW DEPARTMENT.

Any motions or hearings presently scheduled in the FORMER department will be
heard by the NEW department as set forth below.

Motion for Relief, on 03/21/2022, at 8:30 AM.

PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE
FILINGS.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Heather Kordenbrock
Heather Kordenbrock, Deputy Clerk of the Court

CERTIFICATE OF SERVICE

[ hereby certify that this 10th day of March, 2022
[X] The foregoing Notice of Department Reassignment was electronically served to all
registered parties for case number A-18-783689-W.

X T mailed, via first-class, postage fully prepaid, the foregoing Clerk of the Court, Notice
of Department Reassignment to:
Brian Kerry OKeefe #90244
1200 Prison Road
Lovelock NV 89419

/s/ Heather Kordenbrock
Heather Kordenbrock, Deputy Clerk of the Court
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AFFIDAVIT OF _ép,d; @ 5//%%( #é%z,,{f(

COUNTY OF Peyiud b )
)

o O Kecke
I, i§+¢¢n : €, + the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

1 .l . .
. y name 1s ; s/“lﬂyl Eéi !

2. I am over 18 Years of age, I reside at Lovelock Correctional Center, 1200

Prison Road, Lovelock, Nevada 89419. I am fully competent to make this .

affidavit and I have personal knowlédge of the facts stated herein.

4- The cletodait 741{?/ £ Pestond  wdiving Ledener 57l A 252/

STATE OF NEVADA ) Case no.  A- - 78308%- W (6‘8/34@[ Cese 82027?5
188: Depl. np. XXX :

3. The law Dok bits the couct from ra?&?ng dedensex for Fhe cée)%ﬁ%f.

L i < a5 ,
and J/I;/ 7‘;&9(_/_& Jgumen'( /‘ﬁ/ﬁslfn% 7%’ BU,[U/W Y- ‘Z/’ & S'O;/m‘
q 7

s. bc%{fz/e%'/f 4/feda/Q - I % :’Zc/-n ‘;{V ?aa’(c:,[:i/ da/mf}d'/:n?"
wited any ift do_digude fakFrlis gl ccepzeg
N e ebf?flz%%/m/ 25 primz fosiv _evidece gy ech hits 12

7

They e estopref Jyom clisputing ¢ SeeNRewp 8 () D estape])

7, ?é;mp’“;// cbemamnds thc( A A . “oREL” ﬁm
Ui Coart (iteep (2 () VJ&J//%' Count ¢ 3’%4@/ J&“’ QW 24

I declare under penalty of perjury that the foregoing is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.S.C.A § 1746 as I am a prisoner to state custody.
/Y . = ‘
Dated this OW / day of feé/f(’—ﬁ(\/&/ ' ZOZZ

7
1 Fadne affached 4 P/gczaz ” ,
Fidfed 2lilzzz case @:6 (%ﬁ.;_é/@ :}76,/
A18-783 660 1u( . B V- Obants
pPro Py # @zdd
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" " . ; Case 3:14-cv-00{111-RCJ-WGC Document 1 Filed 05'!06/14 Page 18 of 55 i
] I
- 1] soce jﬁ\ ¢ wﬂ.xl :
2 | Clack Goury Disrict At BV et 2 |
ark Coun 1stnct ome e t
Nevada Bar% d 0- ;
3 i 200 South Thll’d Stre ‘ i
Las Ve as, Nevada 89155 2212 i
4 goz)4 5-4711 3
g tlorney for Plaintiff I
' !
6 DlSTRICTCO e e e e -
CLARK COUNTY,. . ,
THE STATE OF NEVADA, )
Plaintiff,
\ , 3 CaseNo:  C202793
10 V5~ T
Dept No: XV
11 || BRIAN KERRY OKEEFb ' . )
#1447732
12
13 Defendant.
14
15 JUDGMENT OF CONVICTION (JURY TRIAL)
16 The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT I -
17 || BATTERY WITH INTENT TO COMMIT A CRIME (Felony); COUNT 2 - SEXUAL
1B || ASSAULT (Felony); COUNT 3 - SEXUAL ASSAULT (Felony); COUNT 4 - SEXUAL
'19 || ASSAULT (Felony); COUNT § - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
) 20 || 6 - BURGLARY (Felony), in violation' of NRS 200.400; 200.364, 200.366; 193.330,
21 | 200.364, 200.566; 205.060, and (he matter having been tricd before a jury, and the
- 22 —Defe‘n‘dant-'baing.'reprcs_éntcd‘br-coﬁnserhnd'fhaving ‘been—found-guilty—of-the-crime(s}-of
T2y 1 "COUNT T - BATTERY "(Misdemeanor); and COUNT VI < BORGLARY '(CEG:'g’(ﬁ B
24 || Felony), in violation of NRS 200.481; 205.060; and thereafter on the 27th day of Dccember.
27 THE DEFENDANT HEREBY ADJUDGED guilty of the crime(s) as sct forth in the
28 | jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, a $150.00 DNA
PAWPDOCSUUDGWOIWO97T4OL doc _

17
186




e .
' 1‘ Anélysis Fee and submit to testing o determine genetic markers, the Defendant is sentenced
2 | as follows: on COUNT 6 - to a minimum of twenty-four (24) months and a maximum of one
3 § hundred twenty (120) months in the Nevada Department of | Corrections; SUSPENDED,;
4 || placed on probation for an indgtenhinate period not to exceed five (3) years, and on COUNT
5 || 1- Defendant sentenced to CREDIT FOR TIME SERVED. CONDITIONS: 1) No contact
6 || with the victim initiated by Defendant. Caurt advised Defendant aﬁy contact that the victim
7 1 initiates will not be a problem for him; 2) Search clause/burglary l(\>ols; 3) Complete
] Dbmestic Violence counseling; 4) Secute and maintain full time employment; 5) Mental
9 (| Health counseling as deemed necessary by Parolc and Probation; 6) Resolve the warrant
10 || from the State of Ohio within the next one hundred twenty (120) days; 7) Four (4) hours of
1l |} community service work each week. Case closed,
12 DATED this _ 30 _ day of December, 2004.
13
14 STEWART E:BETH év SALLY LOW |
15 _
16 ‘
17
18
19 ’
20
21
NPT - e i v e oot et e et s & etrmeen e« |
e e e g gl e e e e e
o W,,t‘;;;f}.ﬁ;i‘#it’;‘iﬁ_,,‘
25 || eI,
ij iﬂfw P g
44: & /cf
28 | da? CLeny Vi _
9 PAWPCOCSVUDGHIM0977401.D0C

Case 3:14-cv-00411-RCJ-WGC Document 1 Filed 08/06/14 Page 18 of 55
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/45 day of 7;§fuﬂq/ , 202Z , by placing same in the

CERTTIFICATE OF SERVICE BY MATL
I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF MOTION to the below address(es) on this

U.S. Mail via prison law library staff, pursuant to NRCP 5(b):£7’

Brass Siop \p, 2320043 .
4 ./MVOME Eb&? ‘8505.@3,(%; Nearr 5 Ol JEcr 3}’?’@"7’ p
S&e Sepjee Ligr ¢
/@r/{ ?4/“//21/\4/\%/ G)Z’ "€~

CM [geF E?%ﬂ1 50//7
be sertef é;/‘&t. clert -

Z %6\6‘/65‘&}/ usel

Clat 00(1;14( b(d’w(r;f %mm/
/\/ 6 - [ &6%/ w5el

Boria 1. O ‘Verke

(20 preu £ -

Lelocl, Ny £9419

2. L DY

" Brer E- () Ceobd # Quzét

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

WJIMZF// In Pro Se

AFFIRMATTON PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding
| _ /MOTION does not contain the social security number of
any person.
Dated this /4 day of FC(éﬂ'é{@/‘g/ , 202Z .

B L oK)

EI‘tM K ﬂ &:67/4/

2?%1%:/7/ In Pro Se
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03/18/2022
HPLY s 4 ’ CLERK OF '.I'HE COURT
M /(el‘r&/ O /(e(& # ?02 44

Lovelock Correctional Center
11200 Prison Road ’
Lovelock, Nevada 89419

Pedtonet In Pro Se

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

Beun  Keeay € Keee ,
Plan lil ,

Case No. A-/8- 783687 -w(/
Dept. No. —X%¢

-yS—

THE 574 oFf MNEVAJM s
DeAmC{xZﬂTL

)
)
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)
)
)
)
)
)
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. PRoCEDU
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Dated Lhix _Z’én{o/ef st feﬂp’marf 2072 porsuant wes 208165 é}z N @ é/(’

Srar O '@&Z

RECEIVED
Pro per Fqoz 4y

FEB2 8 202

CLERK OF THE COURT 190



I Jonce p pumvecres’

?/ﬂ/ﬂ‘/ %/ mdifed /z/Z<f/zaZ[ /e b0 (ﬁ) Metiont ar; 0 Yhe j
d /%’/mZ‘/((M /% (7] 7/ %cc?/é 4 //6’(17 / S eafence wﬁe& éow‘/ c/ér(
tileq/ on Z/JI/Z«ZZ c/%')/%e sﬁmmé dotvn received on (103(22Z .

ﬁ

urarual/:"IL E2CR 2.20 anf 320 e State /ﬂa/ /DO/VM’%?ZIé
d ﬂe&/hm&e 2wl MoLedver, w/«e/le ‘//f de//oﬂ )@fﬁme’r/ 75 4
Lrwe Crinmal mader, o tole 3.20 2/lwk only Seken a5
% 7A ‘fe q /“eb’)md% g /)6%(6(@ A6 Vﬂ/’l% rﬁ/ﬂ%é&

e Strte wawes Ty 7’@,@ ﬁmqrw%’/ A Letts
Hz@dwg/ dlre ?/‘UO’&H’ ' %{‘6 /7//{0 ¢r7ﬂ AYK/ Z))/ 0§ a)/@/té
(o) Plast W O beste e permifle b A Hi milen
b Stle wnder NECWP (Z 645 once Pt fearned
f/‘bm y3/dl 0(/71616'[6 BYN7/N-T4 %/fd?‘ ‘7%6 Cg/é?é A/IJ//(/ Q’Aﬁ"?
% 71\/? v/, 'cma’,s/)méer/ /774”0))&;///”4 o/ Z//g/Zf/ZZ

7 5/694( C%O/C(e 7{) iﬁ 14 il @b/)a&//nr/f O(F/MMMJ@’

4 Cbmzlé/p /60[ o/ //7)@(7/‘;7‘(/ Z/?J Wr)’fé 67A ‘/KO@/éfd*
/L[/JOM‘ ‘//@ 0/,«[ &1077)4/ <2/<h/ff(*//?%74M<ﬂ/ ﬁ?bf@(h%?é/@a/
miade  MULTPLE \aa’rua/ day exsiond” "//v/f ?ém/ %/
__éa,;/é Lted gt ‘////e fesidonce sttt a'///rc %ﬁb/ Fatiet

and ocecm/:a/ /74/#0’ whih o 4 Aidble dhedony % T 0@'@(
&/~ Qonlt 07[/6/1 A éﬂf,ﬁ/ﬂv N /X/é[/dﬂfﬁ /o) 77{) 543’/5’ 7 % @/7(/41 -

z. (c/\fééaa//cr/\/

@Nﬁ% /Véi/ wif /6 ﬁ%‘/é 5{3746 Zmz///we/ / @/)/667‘/ (l/ 5&/@( %%
7yl Q@ﬁ e/é’c#mw Z Served c‘/€)4zn(/¢,ﬂL je(mg d émécq/ 7&7‘%@@&%

te Cnf jECF Sye (e2eg .09) 2.
iz  Cuef 4 /aaw 62D -

74

191



p—

CERTIFICATE OF SERVICE BY MATI,

Nerek

CYAZ‘KT (%un%%’<$yf%ftf7 f;%%é%n@%/
We&/fﬁM/ 27/‘ /C(/)J/I7L /ﬂ/)@- ((YJ,)V

12w B P |

B OL

Tovelock qu;gggignal_cgnman___

2 I do certlfy that I malled a true and correct _CopY of the
3 || foregoing NOTICE OF MOTION to the below address(es) on this
4 Zéad/day of ;%JQGQ?/ , 20ZZ, by placing same in the
5||u. 5. Mail via prison law library staff, pursuant to NRCP 5(
6|| © INWKE EPOR B-0% (@(%; NRap? S éM/éc,tz Sl 5’775%
7 ] < y
|l S O R Byt
9 e G
" CLElNITES
R A
11 A/( /‘@&k/@C/Pﬂ/‘ﬁcnw{r #
e Cozf -
- P the omlecr 5)/3)4/:4 will B O Kootk
de-serted 4o~ e aler
e 4 Lovelec €, Nv. 97¢(9
14
15
16 : : -
17 T Dy - Ol  # g0z
1200Prison Road
18
19
20
21 AFFTRMATTION PURSUANT TO NRS 239B.030
22  The undersigned does hereby affirm that the preceding
MoTioN & STR(IE
23 || NOTEeE—OF-MOFFON does not contain the social security number of
24|l any person. _
, R/ : e_ig .
25 Dated this Z3  day of /% mw/g/ , 2022 .
26
27
28

Lovelock, Nevada 89419

}%nggéﬁ -- -In-Pro Se

Briga f< O Ceele

Doletiorey In Pro Se
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03/23/2022 11:28 AM

s i

CLERK QF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
PAMELA WECKERLY
Chief Deputy District Attorney
Nevada Bar #006163

200 Lewis Avenue

Las Vegas, NV 893155-2212
(702) 671-2500

Attorney for Plaintift

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-VS- CASE NO: A-18-783689-W
(C-04-202793)

BRIAN O'KEEFE, |
Petitioner #1447732 DEPT NO: XXIV

Detendant.

ORDER DENYING PETITIONER'S MOTION FOR RELIEF FROM JUDGMENT

DATE OF HEARING: March 17, 2022
TIME OF HEARING: 2:30 A M.

THIS MATTER was to have come on for hearing on March 17, 2022, however, the
hearing date was vacated and there was no appearance by the State or the Petitioner. This
Honorable Court took the matter under advisement and has issued the following ruling based
on the pleadings and good cause appearing therefor,

i
i
I
I
I
/1
/1

BCLARKCOUNTYDANET:CEMCASEX 2004128904 200428994C-ORDR-(BRIAN ('KEEFE)-0{}] . DOCX
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ITIS HEREBY ORDERED that the Plaintiff’s Motion for Relief from Judgment, shall
be, and i1t 1s DENIED.

In his Motion, Petitioner seeks relief from a court order denying his Petition for Writ
of Coram Nobis. Petitioner filed his Petition for Civil Writ of Coram Nobis Pursuant to
Nevada Constitution Article 6, Section 6 based upon now recognized Trusillo vs. State, 310
P.3d 594 (Nev. 2013) on October 30, 2018. The district court denied the petition on
December 5, 2018.

O’Keefe filed a Notice of Appeal on December 24, 2018. The Nevada Court of

Appeals affirmed the denial of his petition for coram nobis on September 20, 2019. Remittitur
issued February 18, 2020. O’Keete filed a Petition for Review, which the Nevada Supreme
Court denied on January 24, 2020. The Court of Appeals held all of O’Keefe’s claims were
walved due to not being raised in a timely matter or outside the scope as they were legal
claims and not factual ones and affirmed the district court's denial of the petition. Petitioner’s
petition has been heard, decided on its merits, appealed, affirmed, and denied rehearing and
this Court cannot, nor would it, overturn the affirmance.

Additionally, Petitioner seeks that this court vacate his illegal sentence if this Court
does not overturn the affirmance. However, Petitioner does not intend to get resentenced,
which is what would occur if this Motion was granted.

Instead, Petitioner wants this Court to overturn his burglary conviction. A motion to
correct a sentence presupposes a valid conviction, therefore, O’Keefe’s conviction cannot be
discredited or vacated in this manner. If O'Keefe wishes to file a motion to correct his
sentence, he must do so under case number 04C202793, as A-18-783689-W refers to his
petition for writ of coram nobis. However, even if O'Keefe were to file this motion to vacate
/1
/1
/1
i
i

2
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an illegal sentence in the original case, it would still be the improper vehicle for the relief he
seeks, which 1s overturning his sentence.

Dated this 23rd day of March, 2022

Fa
~2 4
% YA =5 -
883 8D8 D81D 8780
STEVEN B. WOLFSON Erika Ballou
Clark County District Attorney District Court Judge
Nevada Bar #001565
BY /s/ PAMELA WECKERLY
PAMELA WECKERLY
Chief Deputy District Attorney
Nevada Bar #006163
CERTIFICATE OF SERVICE

I certify that on the 22nd day of March, 2022, [ mailed a copy of the foregoing Order

to:
BRIAN O’KEEFE, BAC #90244
LOVELOCK STATE PRISON
1200 PRISON ROAD
LOVELOCK, NEVADA 89419

BY /s/J. HAYES
Secretary for the District Attorney’s Office

04F09774X/jh/MVU

3

SULARKCOUNTY DAL Nll'"yé]\fl CASLE2: 200428994 200428994C-ORDR-{BRIAN 'K LEFL-001.DOCX




20

21

22

23

24

26

27

28

CSERY

DISTRICT COURT

CLARK COUNTY, NEVADA

Brian O'Keefe, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

CASE NO: A-18-783689-W

DEPT. NO. Department 24

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate ot service was generated by the Eighth Judicial Dastrict
Court. The foregoing Order was served via the court’s electronic ¢File system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/23/2022

Department Law Clerk

dept30lct@clarkcountycourts.us
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Lovelock Cotrectional Center
:1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF 'NEVADA
IN AND FOR THE COUNTY OF CLARK
, * * K K %
Briay Kergy O°Keere
Pl ittt ,

Case No. A-l%-‘TQSé;‘B‘]-W-(bZoZ7‘i‘3>

Dept. No. KXY

THE S7ATE oF NEVYADA ,
Delondnt

o SeE AFFINUIT ATACHED

)
)
)
)
)
)
)
)
)
)

EX PARTE _MoTioN FoR THIS THoNCRABLE COURT
76 _ISSUE ORDER DIRECTING CLERK ofF THE
_CouRT - StEVEN GRIERSIM - 70 PROVIDE CoPV
of PSr (C202753) NEVER SeeN BY JxWATE

Corex Mol Brian O’f{mfél ?é«m/é% pro per, Wk oves s
Honora ble Court, pupsuant Londamertal - '7444}‘4@:9‘,’5 for 21 ORDER

diectiig the Cerfl o fhe Cont 4o rvidte the RS- iz
gave Nu. of-Czozm3 b iamate é/ /mf/l‘ﬁ .

%@ deton & made é}/ N 3//(647%3[ > M ‘7%@: 74 /%)wr\r{é
AO’/G/ ZZIIC/ —?DOIﬂ&!d’ :7;4(;/ AO% %;f‘(%’/rg{ - -
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(3?7454 Z‘ O)XEA
'Pré Péf‘ - #?024”4[/
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AFFIDAVIT OF ?56‘:71\ ZQ((‘FC &JL

STATE OF NEVADA ) " Cgse No. ¢ A-1g- 783 égti'.-\,((
)Ss: ® -
COUNTY OF KUK ; .Qe{g{ecf Cdse NG. ° a4 - C207993>

. Vs
- )
I, Dren éi; f@é;ﬁéé, ¢+ the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

own volition.

__ﬁ N <« i
1. My name is__ 7 g, [9 &e,é '
— F

2. I am over 18 years of age, I reside at Lovelock Correctional Center, 1200
Prison Road, Lovelock, Nevada 89419. T am fully competent to make this .
affidavit and I have personal knowledge of the facts stated herein.
3. Purwant- Ner. Qoagh apdake | See.{ | aHke 1 sec. BCS> my
aahéiable righs of doe decext madate lhe productin ' o
4 PEI. That wax “NEEL * seen or providec i the Past
¢ Qéguec‘f ORYEL nstruc 24@6\ ourt i cfer KK %o m!-zz?/ copy’ Yo ?mnlﬂ%(‘
4. ?é/?};%«’?é/‘f o ly ,D_/ea of ot gu bty egse 0@2%?3, 2povile§
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I declare under penalty of perjury that the foregoing is true and correct, and

that this document is executed without benefit of a notary pursuant to NRS 208.165

and/or 28 U.S.C.A § 1746 as T am a prisoner to state custody.
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Z‘vlﬂlﬂ C'O (el # Ye24¢
Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

;%ﬁ»/ﬁ%fg In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

to the below address(es) on this

The undersigned does hereby affirm that the preceding

2Kk W7y ... filed in

District Court Case No. AYE 763 69’7’44/ does not contain the

social security number of any person.

Dated this -ééﬁ% day of /46%%6[; , 20 2C .

“ dre (YKFQ@- J

;3@;h/f%%4 In Pro Se

200




.?9“61:4 O,Z&;é #%Zl/é/

Coveloct Corr. (b LOVELOCK CORRECTIONAL CENTER
/20 Pusm KL -

Cotelocl, KU BT

F A% US POSTAGE ey sones
n';@'ﬁ?ﬁ‘

R T ——4

zp22a1e § 000.53°

=. 0000389000MAR Q7. 20272

(et

R o 2 .S

7 T .

[9) ,

- Clcrl of the (ot

o = m . 5 g ' - J .
2oz i A A TE LEGAL '%Vm @Weﬂ"&fﬂ
| g %; 8 spAL C@NFEDENTQAL zw  Cewoy f’?W.} 3 .

g Cor %e&;z( p Ay 8% |
O CEGH Mt Az ‘
| .. o i+ e T TR O gl\( © bl gUNGIETH } Iy 1
iL Brass 5/7? Xo,z3Z769S SmIEEELY RO e I ﬂ/\lﬂﬂf@i@ﬂm l‘:ﬁmnlmh
AN |
R
E Advuan My 007
| z%\ R

e




v, -

ZZUZL%CUUHZC\)J’RM 24.060

LHN035 5141 46 M ERfe]

'53_.»-

FILED

NOAS '

” 5 )
Ry Kepy © kéeAf 4 2tt .
Lovelock(Correctional Center : APR -4 2022
1200 Prison Road ,
Lovelock, Nevada 89419 c%a?ésﬁ;f
Rlilarer In Pro Se

ElggTH

DISTRICT COURT

CLARK COUNTY, NEVADA

* * Kk % *

Baad Kottt Oeere )y Cave o Bist Dvpeessiol
Plaintiff, ) Case No. A4-18-783067-C22Z793
) ' o
-vs- ) Dept. No. %XV - 24
4 )
THE ST47E 6F NEVAD e c “
A7 oF ) (fS%ﬁF _Eﬁv&g 2§gégd
' ) - , .
;)
: )
Defendant . )
)
(' G ™ us*; NOTICE_OF APPEAL

' . 2
NOTICE IS GIVEN that Plaintiff, Briu &n&/ Q //é@%( '
{

in pro se, hereby appeals to the Nevada Sup;gme Court the ckwgz/
of onti@us ool s 176555 [ Npow? 60 (8) on e isxues on pyg 2
as filed/entered on the _igZ% day of March , 2022 ,
(complete if applicable) and‘thé ;
, as filed/entered on the = day of
,. .20, in the above-entitlea~Court.
Dated this _35@{ day of 4&&&@4 L, 2022 .

3
, Bercou £ Blzv?‘/(' # 9024"?
e ey Lovelock Correctional Center
- 1200 Prison Road :
Lovelock, Nevada 89419
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CERTIFICATE OF SERVICE

I do certify that I mailed a true and correct copy of the
foregoing NOTICE OF APPEAL to the below address(es) on this

;%Q%Q day of /%Z%VQQ , 20 ZZ, by placing same in the

U.S. Mail via prison law library staff:

&n&ef 5/ No. 267 1524
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Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Paper @/b?/ A

Petitioner In Pro Se

AF LTION P TO NRS 239B.03

The undersigned does hereby affirm that the preceding ‘
(8- TEICET
NOTICE OF APPEAL filed in District Court Case No. cZZ2%>3

does not contain the/social security number of any person.
L
Dated this 30 day of M‘Z’CZI\ 2022 .
Camn) C
B 1.0 /5/
§’”7A /d"o K

Pétitioner In Pro Se
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ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

BRIAN KERRY O'KEEFE,
Plaintiff(s),
vs.
STATE OF NEVADA,

Detendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Brian K. QO'Keefe
2. Judge: Erika Ballou
3. Appellant(s): Brian K. O'Keefe
Counsel:

Brian K. O'Keefe 390244

1200 Prison Rd.
Lovelock, NV §94190

4. Respondent (s): State of Nevada
Counsel;

Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV 89155-2212

A-18-783689-W -1-
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Case Number: A-18-783689-W

Case No: A-18-783689-W

Dept No: XXIV

Electronically Filed
4/5/2022 1:58 FM
Steven D. Grierson

CLERE OF THE COU EE




11,

Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis®*: Yes, February 11, 2022
**Expires | vear from date filed
Appellant Filed Application to Proceed in Forma Pauperis: N/A

Date Application(s) filed; N/A

Date Commenced in District Court: October 30. 2018

. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Misc. Order
Previous Appeal: Yes

Supreme Court Docket Number{s): 77797

. Child Custody or Visitation: N/A

. Possibility of Settlement: Unknown

Dated This 5 day of April 2022.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

ce: Brian K, O'Keefe

A-18-783689-W -2-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 84511
Appellant, District Court Case No. A783689,C202793
vS.
THE STATE OF NEVADA,
Respondent. F“"ED

JUN 21 2022

CLERK'S CERTIFICATE |
STATE OF NEVADA, ss. G oo

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows: '

“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 20th day of April, 2022.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged

and decreed, as follows:
A-18-783689-W
“ . . " CCJD
Reheanng Denied. NV Supreme Court Clerks Certificate/Judgn

i

A ettt

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
June 20, 2022.

Judgment, as quoted above, entered this 24th day of May, 2022.

Elizabeth A. Brown, Supreme Court Clerk

By: Andrew Lococo
Deputy Clerk

208 lﬁ(



IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 84511
Appellant,

V8. | FILED

| THE STATE OF NEVADA,
Respondent. APR 29 2022

A DA e

ORDER DISMISSING APPEAL  *—s:fsderd
This is a pro se appeal from an order denying a motion for relief
from judgment. Eighth Judicial District Court, Clark County; Erika D.

Ballou, Judge.

Because no statute or court rule permits an appeal from an

order denying a motion for relief from judgment in a criminal matter, we
lack jurisdiction. Castillo v. State, 106 Nev. 349, 362, 792 P.2d 1133, 1135
(1990). Accordingly, we

ORDER this appeal DISMISSED.

| JAVWA N

Hardesty

__ Migtn 0 I bé'—_‘.‘r.

I Stiglich Herndon

cc: Hon. Erika D. Ballou, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

72-13703
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O’KEEFE, No. 84511
Appellant,

vs.

THE STATE OF NEVADA, F l L E D
Respondent. MAY 24 222

ORDER DENYING REHEARING

Rehearing denied. NRAP 40(c).
It is so ORDERED.

AV

Hardesty
. Algl. 0 @ 3
Stiglich

L & . d.
Herndon

cc:  Hon. Erika D. Ballou, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

- 22-10434
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 84511
Appellant, ‘ District Court Case No. A783689,C202793
vs.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: June 20, 2022
Elizabeth A. Brown, Clerk of Court

By: Andrew Lococo
Deputy Clerk

cc (without enclosures):
Brian Kerry O'Keefe
Clark County District Attorney \ Alexander G. Chen
Steven D. Grierson, Eighth District Court Clerk
Hon. Erika D. Ballou, District Judge

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of jDﬁ Sti e of Nevada, the
REMITTITUR issued in the above-entitied cause, on 212022 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

JUN 21 2022

CLERK OF THE COURT
1 22-19380
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES December 05, 2018

A-18-783689-W Brian O'Keefe, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

December 05, 2018 9:00 AM Petition

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Vanessa Medina

RECORDER:

REPORTER: Kimberly Farkas

PARTIES
PRESENT:

JOURNAL ENTRIES
- No parties present. Court ADVISED, it appeared the State was properly noticed with the Motion, no
opposition was filed, however, in reading the petition, Court NOTED, Plaintiff was convicted of
counts 1 and 6 and found not guilty on all of the sexual assault charges. Furthermore, the Court, was

not convinced the acquittal on counts 2 to 5 required an acquittal on counts 1 and 6, as they were
independent charges, consequently, ORDERED, Petition DENIED.

PRINT DATE: 07/27/2023 Page 1 of 8 Minutes Date:  December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES January 30, 2019

A-18-783689-W Brian O'Keefe, Plaintiff(s)

Vs.
Nevada State of, Defendant(s)

January 30, 2019 9:00 AM Motion

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Vanessa Medina

RECORDER:

REPORTER: Kimberly Farkas

PARTIES
PRESENT:

JOURNAL ENTRIES

- No parties present. COURT NOTED it could not make sense of the pleadings, and ORDERED,
matter OFF CALENDAR.

PRINT DATE: 07/27/2023 Page 2 of 8 Minutes Date:  December 05, 2018

213



A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES February 20, 2019

A-18-783689-W Brian O'Keefe, Plaintiff(s)
Vs,
Nevada State of, Defendant(s)

February 20, 2019 9:00 AM Motion

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Phyllis Irby

RECORDER:

REPORTER: Kimberly Farkas

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court noted it has already ruled on this matter. COURT ORDERED, OFF CALENDAR.

PRINT DATE: 07/27/2023 Page 3 of 8 Minutes Date:  December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES February 10, 2022

A-18-783689-W Brian O'Keefe, Plaintiff(s)

Vs.
Nevada State of, Defendant(s)

February 10, 2022 3:00 AM Minute Order

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Lauren Kidd

RECORDER: Vanessa Medina

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- Pursuant to the Court's request, COURT ORDERS, case 04C202793 which is the underlying

criminal case related to the instant matter, be attached to case A-18-783689-W and listed under
'related cases' as a Writ Related Case.

PRINT DATE: 07/27/2023 Page 4 of 8 Minutes Date:  December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES March 09, 2022

A-18-783689-W Brian O'Keefe, Plaintiff(s)
Vs,
Nevada State of, Defendant(s)

March 09, 2022 11:30 AM Minute Order

HEARD BY: Jones, Tierra COURTROOM: Chambers
COURT CLERK: Teri Berkshire

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- As this case is in relation to writ related criminal case 04C202793, which is assigned to Department

24, this case should also be assigned to Department 24. Pursuant to EDCR 1.31(b)(4) this case is
being reassigned to Department 24.

PRINT DATE: 07/27/2023 Page 5 of 8 Minutes Date:  December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES March 10, 2022

A-18-783689-W Brian O'Keefe, Plaintiff(s)

Vs.
Nevada State of, Defendant(s)

March 10, 2022 8:30 AM Motion for Relief

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Lauren Kidd

RECORDER: Vanessa Medina

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- State present via BlueJeans video conferencing.
Court advised the Court reviewed the file and noted that an order was issued; however, Court
advised this case should have tracked up to Department 24 along with its corresponding criminal
case. Court advised the matter was discussed with Criminal Presiding Judge Jones and it was this

Court's understanding that Judge Jones ordered the case reassigned to Department 24. Therefore,
COURT ORDERED, matter taken OFF CALENDAR.

PRINT DATE: 07/27/2023 Page 6 of 8 Minutes Date:  December 05, 2018
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A-18-783689-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Civil Writ COURT MINUTES March 17, 2022

A-18-783689-W Brian O'Keefe, Plaintiff(s)
Vs,
Nevada State of, Defendant(s)

March 17, 2022 2:30 PM Minute Order
HEARD BY: Ballou, Erika COURTROOM: Chambers

COURT CLERK:
Ro'Shell Hurtado

RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- The Court having considered all papers and pleadings and determining that no hearing is necessary
hereby VACATES the hearing scheduled for March 21, 2022. Petitioner s Motion for Relief from
Judgment or Order is hereby DENIED.

In his Motion, Petitioner seeks reltef from a court order denying his Petition for Writ of Coram Nobis.
Petitioner filed his Petition for Civil Writ of Coram Nobis Pursuant to Nevada Constitution Article 6
Section 6 Based Upon Now Recognized Trusillo vs. State, 310 P.3d 594 (Nev. 2013} on October 30,
2018. The district court denied the petition on December 5, 2018. O Keefe filed a Notice of Appeal on
December 24, 2018. The Nevada Court of Appeals affirmed the denial of his petition for coram nobis
on September 20, 2019. Remittitur issued February 18, 2020. O Keefe filed a Petition for Review,
which the Nevada Supreme Court denied on January 24, 2020. The Court of Appeals held all of O
Keefe s claims were waived due to not being raised in a timely matter or outside the scope as they
were legal claims and not factual ones, and affirmed the district court's denial of the petition.
Petitioner s petition has been heard, decided on its merits, appealed, atfirmed, and denied rehearing
and this Court cannot, nor would it, overturn the affirmance.

PRINT DATE: 07/27/2023 Page 7 of 8 Minutes Date:  December 05, 2018
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A-18-783689-W

Additicnally, Petitioner seeks that this court vacates his illegal sentence if this Court does not
overturn the affirmance. However, Petitioner does not intend to get resentenced, which is what
would occur if this Motion was granted. Instead, Petitioner wants this Court to overturn his burglary
conviction. A motion to correct a sentence presupposes a valid conviction, therefore, O Keefe s
conviction cannot be discredited or vacated in this manner. If O Keefe wishes to file a motion to
correct his sentence, he must do so under case number 04C202793, as A-18-783689-W refers to his
petition for writ of coram nobis. However, even if O Keefe were to file this motion to vacate an illegal
sentence in the original case, it would still be the improper vehicle for the relief he seeks, which is
overturning his sentence.

Due to the aforementioned reason, Petitioner s Motion is hereby DENIED. The State is to promptly
prepare the order.

CLERK'S NOTE: This Minute Order was electronically filed by Courtroom Clerk, Ro'Shell Hurtado,
to all registered parties for Odyssey File & Serve: Mailed to: Brian O'Keefe #30244, 1200 Prison Road,
Lovelock, NV, 89419./ /rh(3.17.22

PRINT DATE: 07/27/2023 Page 8 of 8 Minutes Date:  December 05, 2018
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated July 26, 20213, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volumes with pages numbered 1 through 219.

BRIAN KERRY O'KEEFE,
Plaintiff(s), Case No: A-18-783689-W
Related Case 04C202793
Vs. Dept. No: XVIII
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 27 day of July 2023.

Steven D. Grierson, Clerk of the Court

—7N

Amanda Hampton, Deputy Clerk




