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DAVID ROGER BRK

Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 455-4711

Attorney for Plaintiff

[.A. 7/13/04 DISTRICT COURT

9:00 A.M. CLARK COUNTY, NEVADA
PD

THE STATE OF NEVADA, )
Plaintiff, % Case No: C202793
) Dept No: \%
-VS- )
BRIAN KERRY OKEEFE, %
#1447732 ) INFORMATION
Defendant. %
STATE OF NEVADA

SS.
COUNTY OF CLARK )

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY OKEEFE, the Defendant(s) above named, having committed
the crimes of BATTERY WITH INTENT TO COMMIT A CRIME (Felony - NRS
200.400); SEXUAL ASSAULT (Felony - NRS 200.364, 200.366); ATTEMPT SEXUAL
ASSAULT (Felony - NRS 193.330, 200.364, 200.366) and BURGLARY (Felony - NRS
205.060), on or about the 29th day of May, 2004, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in such cases made and provided,
and against the peace and dignity of the State of Nevada,

/1
/1
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COUNT 1 - BATTERY WITH INTENT TO COMMIT A CRIME

did then and there wilfully, unlawfully, and feloniously use force or violence upon
the person of another, to-wit: VICTORIA WHITMARSH, with intent to commit sexual
assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
hands.
COUNT 2 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: fellatio; by
placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will.
COUNT 3 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: sexual
intercourse; by placing his penis into the genital opening of the said VICTORIA
WHITMARSH, against her will.
COUNT 4 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal intercourse
by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against
her will.
COUNT 5 - ATTEMPT SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously attempt to sexually assault
and subject VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal
intercourse; by attempting to place his penis into the anal opening of the said VICTORIA
WHITMARSH, against her will.
"
"
"
1
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COUNT 6 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that
certain building occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.
2083, Las Vegas, Clark County, Nevada.

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
HORN, David R.
STEIBER, Raymond C.
MONIOT, Timothy Sanford
MORGENSTERN, Kevin John
RAMIREZ, Vicente R.
KELLY, Shanan D.
MAJORS, William J.
BARRERA, Roger
WHITMARSH, Victoria
EBBERT, Linda
TURON, Besse Tobias
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/S. Krisko

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

ADDRESS
LVMPD P#1928
LVMPD P#3542
LVMPD P#4664
LVMPD P#4665
LVMPD P#4916
LVMPD P#6836
LVMPD P#7089
LVMPD P#8050
2992 Orchard Mesa Dr., Henderson, NV 89052
UMC/SANE, 1800 W. Charleston, LVN 89102
2219 N. Rancho Dr., LVN 89107
LVMPD — Records
LVMPD - Dispatch
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NAME ADDRESS

CUSTODIAN OF RECORDS UMC, 1800 W. Charleston, LVN 89102
PENO, Tammy 2219 N. Rancho, LVN

LNU, Tracy Budget Suites

LNU, Missy Budget Suites

DA#04F09774X/rad

LVMPD EV#0405292232

BAT W/INT; S/A; ATT S/A; BURG - F

(TK4)
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JUSTICE COURT CLERK
CLARK COUNTY, NEVADA

STATE OF NEVADA
Plaintiff

JC Case No. 04F09774X
DC Case No

Dept. No. 5§ C;‘log\‘_}qg

vs.

BRIAN O'KEEFE

Defendant.

Nt e M Nt Mt Nt Mt e e

PRELIMINARY HEARING

Before the Honorable Jim Gubler
Thursday, July 1, 2004, 9:00 a.m
Reporter's Transcript of Proceedings

APPEARANCES :
For the State: Susan Krisko, Esqg.
200 South Third Street
7th Floor
Las Vegas, Nevada 89101
For the Defendant: Bita Khamsi, Esqg.

QOffice of the Public Defender
309 South Third Street

Room 226

Las Vegas, Nevada 89155-1234

REPORTED BY: JACKIE NELSON, RPR, CCR No. 8089

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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1 Las Vegas, Nevada, Thursday, July 1, 2004, 9:00 a.m.
2
3 * * * * *
4 THE COURT: Brian O'Keefe.
5 Mr. O'Keefe is present in custody. This is
6 the time set for preliminary hearing in the State of
7 Nevada v. Brian O'Keefe,
8 Ms. Krisko.
9 MS. KRISKO: Your Honor, I just want to put
10 everybody on notice that if the evidence comes out
11 the way I anticipate it is, I'm going to be asking to
12 add a count of burglary and, in addition, probably
13 Count VII will be amended to an attempt sexual
14 assault not a full sexual assault, but I need to wait
15 and see how the evidence presents.
le6 THE COURT: Okay. Ms. Krisko, your first
17 witness.
18 MS. KRISKO: Victoria Whitmarsh.
19 Actually, before you bring her in, your
20 Honor, it's my understanding that the Defendant's
21 father is in court right now.
22 I don't have a problem with that, he's not
23 a witness, but it is my understanding that he's been
24 calling and suggesting to the victim that she not
25 show up. So I would ask that the Court admonish the

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

father that that is actually a crime and he can be
arrested for that.

THE COURT: Is there another Mr. O'Keefe 1in
here? Come forward, sir.

Would you state your name?

MR. O'KEEFE: Thomas C'Keefe.

THE CQURT: Mr. O'Keefe, apparently you're
the father of the Defendant.

Did you just hear the representations by
the District Attorney?

MR. O'KEEFE: No.

THE COURT: What she represented was that
the alleged wvictim has told the State that you have
made calls to that individual, encouraging her not to
show up at this hearing.

What the District Attorney says and what
the law is is, if, in fact, that 1s true, that that's
a crime in itself. So the long and short of it is
vou're on notice of that, and it's the order of this
Court for you to absolutely have no contact with
Victoria Whitmarsh.

And apparently you're not a witness here
today. I don't need to hear any response from you
here today, Mr. O'Keefe. You can stay in the

courtroom, you can listen to the evidence, and that'sg

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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15

1l6

17

18

18

20

21

22

23

24

25

the crder of the court.

MR. O'KEEFE:

come to my house, and
mail was there, and I

show up in court, and

didn't ask her not to.

THE COURT:
forward the mail, and

victim any more.

MR. O'KEEFE:

Your Honor, she had her mail
I called her and told her the
asked her if she was going to

she said yes. That's all. I

Okay. So as to the mail, just

don't contact the alleged

I didn't have the address. I

had to call her to get the address.

THE COURT:

Okay. So you now have the

address. There's no reason for you to contact her

any more.

So just have a seat and you're on notice of

that.

MR. O'KEEFE:

Your Honor, should I make a

testament to Brian's character?

MS. KHAMST:

THE COURT:
there, Mr. O'Keefe.

The State's

Whitmarsh.

Not right now.

No. Just have a seat back

first witness is Victoria

Mg. Whitmarsh, come on up here to this

witness stand. Stay standing, raise your right hand

NELSON & NELSON,
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and, if you'd face the clerk here, you're going to be
sworn in.
(Thereupon, the witness was sworn in.)
THE CLERK: State your full name and sgpell
your last name.
THE WITNESS: First name is Victoria, last
Whitmarsh, W-H-I-T-M-A-R-S-H.
THE COURT: Ms. Krisko.
MS. KRISKO: Thank you, your Honor.
DIRECT EXAMINATION OF VICTCRIA WHITMARSH
BY MS. KRISKO:
Q. Ms. Whitmarsh, do you know anybody by the

name of Brian 0O'Keefe?

A. Yes.

Q. How is it that you know him?

A. He was my boyfriend for two and a half
years,

Q. Is he here in court today?

A. Yes.

Q. Could you just point to him and describe

something he's wearing?
A. He's wearing a blue jumpsuit.
Q. Thank you.
MS. KRISKO: Your Honor, may the record

reflect that the witness has identified the
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Defendant.
THE COURT: It so reflects.
BY MS. KRISKO:
Q. I'd 1like to direct your attention toc May
29th of 2004.

Were you living at 2219 N. Rancho?

A. Yes.

Q. Is that commonly known as the Budget
Suites?

A, Yes.

Q. Do you remember what unit number or

apartment number you were living in?

A. 2028, I think it's 2028.

Q. Could it have been 20837

A. I don't remember. It's been a while.

Q. Okay. But you were actually living in one

of the units there, correct?

A. Yes.

Q. Okay. And that's here in Clark County,
Nevada?

A. Correct.

Q. On that day about day at about 5:00 p.m.,

did Brian O'Keefe come to your room?
A. Yes. He knocked on the door.

Q. Had he previously been asked to leave that
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regidence?
A. Right. Prior to that day, Friday night.
Q. So on the 29th at about 5:00 p.m. when he

knocked on the door, tell us what happened.
A. He said he wanted -- I told him he can't
come in. I told him he's not allowed in the

property. He said he just wanted to get his

belongings.
Q. Okay. Then what happened?
A. He said he just wants to get his property

and he'll leave. Then I let him in.

As soon as he walked in, he grabbed me and
pushed me on the couch.

Q. All right. When he grabbed you, can you
describe for the record what you mean by grabbing
you?

Where on your body did he grab you?

A. Right here. He pushed me down and pinned
me down on the couch.

MS. KHAMSI: Okay. Your Honor, will the
record reflect that she pointed to her upper chest
area?

THE COURT: The record will so reflect.

MS. KRISKO: And that she made a pushing

motion?
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THE COURT: And that she made a pushing
motion.

BY MS. KRISKO:

0. Did he do anything else physical to you at
that time?

A. Grabbed me by my hair and told me why was I
laughing at him and why did I let him get kicked out
of the property.

Q. So when he walked in the door, did he
immediately physically attack you?

A. Yes.

Q. What happened after he pushed you on the
couch and pulled your hair?

A. He said, Have you been seeing other menv?
You have other men in this place? and I said, No.
What are you talking about? There's no other men.
I'm just lying down here on the couch, I'm trying to
sleep.

And he just said, Well, who you been
fucking? I said, I don't know what you're talking
about, Brian, you're losing your mind.

And he kept on, you know, accusing me that
I had somebody theref even the cops that took him out
of the property that night had sex with me.

Q. Okay. We're going to keep it specifically
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what's happening in chronological order as much as we

can. OQOkay?

A,

Q.

Okay.

When he was on you the couch and saying

those things to you, is he doing anything physically

to you?
A,

he had me

Well, he basically was pulling my hair and

against the couch, and he was -- he grabbed

me by my hair, and he kept on pounding my head on the

back of the couch and he said he wants his money

back.

wanted to

Q.

wanted to

A.

nov?

Al

And what happened next?

I gave him his money.

And then what happened?

He took the money, and then he said he

have sex.

Did he say specifically what type of sex he
have?

He wants me to give him a blow job.

All right. BAnd what happened then?

I was scared, so I did it.

Okay. And did you think that you could say

If I say no, I'm afraid of my life. I'm

afraid that he might start accusing me and he
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actually keeps on saying if I don't do it, I probably

would be doing it with somebody else.

Q. And did you actually perform fellatio on
him?

A. Yes.

Q. Okay. And after that happened, what

happened next?
A. Then he said he wanted to have -- he wants

to fuck me --

Q. Okay.

A. -- and to lie down on the couch on my back.

Q. What happened? What did you do?

A. I obliged because I was scared. I was just
frightened.

Q. Did you think that you could say no?

MS. KHAMSI: Objecticn, leading.
A. I could say no, but I didn't want to say no
because I was scared.
Q. Did you think that if you did say no --
MS. KHAMSI: Objection, leading.
Q. What did you think would happen if you had
said no?
A. He would hit me. He had already been
pulling my hair. He had already pinned me down on

the couch, so I had no choice but to give in.
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around, I want you doggie style.
Q. Before we get to that, I'm going to ask

yvou, did he actually penetrate you with his penis?

A. Yes,

Q. And by penetrate you, I mean your vagina?

A, Yes.

Q. Then what happened?

A. Then he said he wanted to fuck me in the
ass.

Q. Then what happened?

A, I said no. I said, I don't want to do

that. He said, Yeah, I want to take you before I
leave.

Q. And then what happened?

A. Then he pushed himself to me, and I said,
No, stop, I don't want that, no. But he had me my
neck, and he was pushing me down against the arm of
the c¢ouch, and he said, Put your head down. And he

just kept on holding me down, and I had no choice.

was -- like I said, I was scared for my life. I keep

on telling him, .Stop, no, stop, and he pushed himself

I
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to me.
Q. When you say he pushed himself, you mean

did he put his penis anywhere in you?

A. Yes.

Q. Where?

A. My anus.

Q. What happened next?

A, And I said, Stop, it hurts, it hurts, stop,
I can't, don't, don't, please, Brian, stop it. He
said no.

And then he just penetrated and he said,

This is too easy. If anybody else can fuck you this
way, why couldn't I?

Q. After that what happened next?

A. Then he reached orgasm, and I said, It

hurts, please stop. And then after he said, after he

had an orgasm, he said, There we go, we're married
Nnow.

Q. What happened next?

A. I was -- I went to the bathroom, wiped
myself with a tissue and it was bleeding. And I put
on my dress, my black and white dress because I was
naked and I sat on the couch.

I wag stunned. I couldn't believe how he

could do this to me.
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Q. Let me ask you, after you put on the black
and white dress, did there come a time when you
changed again?

A. Yes. I had to change because something
came out.

Q. When you say something came out -- I know
it's embarrassing -- do you mean there was some stool

that came out?

A, Yes, and some liquid.
Q. You changed your clothes again?
A. Put on a pair of shorts and a top, an

orange top and blue shorts.

Q. What happened next?

A, I don't recall what happened between, you
know, the first time, and then about maybe 30 minutes
later he said he wanted to do it again.

Q. Okay. At this time when he said he wanted
to do it again, you said it was about 30 minutes
after the first time?

A Around that time, 30 minutes.

Q. Did he become physically violent with you
at this time?

MS. KHAMSI: Objection, leading.
THE COURT: And the objection is sustained.

If you'd rephrase the guestion.
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BY ME8. KRISKO:

Q. Did he do anything else to you -- or what
happened next?

A, Well, basically, he was just grabbing my
hair and slapping me on the face and gave me a bloody
lip.

Q. And thisg is 30 minutes after the first
time?

A, This is during the time that I dressed and
I was waiting. I just didn't know what to do at that
point. The whole place was just spinning as far as
I'm concerned.

Q. So tell us --

A. I was just thinking of how I'm going to get

out of there.

0. Tell us what happened next.

A. He said he wants to do it again.

Q. And by do it, what do you mean?

A. He wants to fuck again he said.

Q. What specifically happened or what did he

say at this time?

A. He said he wants to fuck me in my wvagina,
my pussy. And I said, No, it's dirty because you
just put it in my anus. He said, Well, then give me

a blow job. I said, I'm not putting that in my

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677

41




-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

mouth. And he said, I'm going to take you up the ass

again.

Q. And then what did he do?

A. He tried to put it in my ass, but at that
peoint -- I don't remember. All I remember is he

tried to put it in there, and all I can recall is
that I went to the bathrcom and he fell asleep, and
when I had the chance when he fell asleep, I put on
my clothes and got out of the deoor and called te
security at the Budget Suite and I told them he's
back.

Q. I'm just going to ask you just a couple
more follow-up questions. You said that he tried to
put it in there again.

Are you talking about your anus?

A, Yes.

Q. When he did that, was he actually able to
penetrate you, do you know?

A. I don't remember.

0. What physically did he do to try and
attempt to do that?

A. Just t£o hold me, he was holding me.

Q. When he mentioned the sexual penetration,
did he do anything physically to try and accomplish

that?
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1 MS. KHAMSI: Objection, asked and answered.
2 MS. KRISKO: I don't think it's been asked
3 and answered.
4 THE COURT: What was the guestion?
5 MS. KHAMSI: He asked her what he did
6 specifically, and she said he was just holding me.
7 Then she re-asked her if he did anything to attempt
8 to -- I don't know. I can't remember.
9 THE CQURT: Resgtrain her or something?
10 MS. KRISKO: Well, we're talking about a
11 serieg of events that intermingle in there, so I'm
12 trying to trying to clarify what exactly he did for
13 each and every count.
14 THE COURT: And as to this particular
15 count, I think the evidence thus far shows that he
16 was holding her down and ask your next guestion.
17 MS. KRISKO: Okay.
18 BY MS. KRISKO:
19 Q. You mentioned earlier that he talked about
20 having intercourse with you wvaginally a second time,
21 and my question for you now is: What physically did
22 he do to try and attempt that?
23 MS. KHAMSI: Objection, your Honor. I
24 think that's migleading. I think what she had said
25 first was that he tried to have sex intercourse with
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her anally and that he tried, but she doesn't
remember, and I don't think there was a mention of a
second time vaginal intercourse.

THE COURT: And the objecticon is denied,
and she can answer the question.
BY MS. KRISKO:

Q. Go ahead and answer.

A. He did ask me, he did say he wants to fuck
me in my vagina, and I said, No, it's dirty, I don't
want you to. And he said, Give me a blow job, and I
said, No, I'm not going to do that. Then he said,
Okay, I'll fuck you up your asse again.

Q. Just so the record is clear, I used a word
called fellatio earlier when we were talking about
the first incident.

What does that mean to you?

A. Fellatio is putting -- it's a blow job.

Q. Okay.

A, It's putting his penis in my mouth.

Q. Okay. And he actually did that the first
time? |

A. Yes.

MS. KRISKO: Nothing further.
THE COURT: Thank vyou, Mg. Krisko.

Ms. Khamsi.
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CROSS-EXAMINATION OF VICTORIA WHITMARSH

BY MS. KHAMSI:

Q.

Ms. Whitmarsh, you said that you've been

boyfriend/girlfriend with Mr. O'Keefe for three and a

half years?

A.

Q.

A.

Q.

A.

Around there,

Have you lived together?
Yes.

When did you live together?

We lived together for off and on two and a

half years.

Q.

And at this time in May, were you also

living together?

A,

Q.
together?

A.

Q.

I'm sorry?

At this time in May, were you living

Yes.

So when you say that you were at that

Budget Suites, he also was there with you, is that

correct?

A,

Q.

Yes.

And you said that he came to the apartment

and you let him in?

A.

Because he said he wanted to get his

belongings.
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Q. Okay. And what time of day was that?

A. I don't remember. It was in the afternoon
noon. I don't have a specific time.

Q. Well, was it early afternocon, late

afterncon?

A. It was mid afternoon.
Q. Which to you means what?
A. Between 3:00 and 5:00. I'm noct -- I don't

locok at my clock. I didn't look at my watch.
Q. What had you been doing prior to that time?
A, Prior to that time, I was lying down on the

couch trying to sleep.

Q. Okay. And how long had you been trying to
sleep?
A, The whole day because I didn't sleep the

night before.
0. Okay. So that entire day on of May 29th

you had been sleeping or trying to sleeping?

A. I wasn't sleeping. I was trying to go to
sleep.

Q. Okay. Because you hadn't slept the day
before?

A. The night before, ves, because of the

incident that I had him kicked out of the place.

Q. Qkay. And abcut what time did you have him
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kicked out?

A. It was in the evening, 12:00 in the evening
Friday night.

Q. You're talking about midnight?

A I didn't look at my watch. It's around
that time.

Q. Around that time. You said 12:00. S0 you

mean 12:00 in the evening?

A. At 12:00 in the evening and 12:00 in the
morning.
Q. You don't remember between a period of 12

hours when you asked security to kick him out?

A. It was arcund 12:00 or 12:00 on Friday.

Q. Was it 12:00 noon or 12 midnight?

A. It was 12:00 midnight.

Q. And why is it that you had him kicked out?

MS. KRISKO: Objection, relevance.

MS. KHAMSI: I think it goes to bias, your
Honor.

THE CQURT: I'm going to deny the
objection.

Go ahead. You can answer.
BY MS. KHAMSI:

Q. Why did you kick him ocut?

A. Because he was very intoxicated and he was
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acting violent and I tecld him I'm not going to put up
with this thing any more. He took my cell phone and
he put it in the bushes and I walked away. I said,
I'm not going to up with this any more, so I'm going
to have to do scmething about it.

Q. So you told him he needed to find another

place to live basically?

A. Not at that point.

Q. He was living there with you, correct?
A Yes. And I --

Q. Hold on. Let me ask the guestion. Then

you had him kicked out, meaning that security would
not allow him back on the property, is that correct?

A. Yeah, he's not allowed on the property.

Q. Okay. And then so the afternoon of May
29th, he knocked on the door. He said that he needed
to get some stuff and you let him in.

Correct?

A. Yeah. He pleaded. He wanted to get his

belongings, and he said he'd leave as soon as he get

his belongings, but that was not the case.

Q. And you said he pushed you onto the couch?

A, Yes.

Q. Now, just imagine that apartment in your
mind for me a minute. If you're looking at the front
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door, 1is the front door located more towards the

right of the right of the apartment or the left?

. Left.

0. As you walk in, what room do you walk into?
A. The living room.

0. Is there also a separate bedroom?

A, Sort of, yeah, there is a partition, yes.
0. Okavy. Is there a door to that bedroom?

A, Yes.

Q. And where is the couch located in the

living room?

A. Right as soon as you walk into the door,
it's on the right -- I'm sorry. The deoor, if you're
facing the door, it's on the right-hand side. The
door 1is alsoc on the right-hand side. So as soon as
yvou walk in, the ccocuch is right there, just a small
place.

0. So if I were to open the door, I would be

looking straight at the couch?

A. Right.

Q. That's the side of the couch, correct?

A. Right. The door is on the gide o©of the
couch.

Q. And the back of the couch is against the
wall?
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A, Correct.

Q. And is it a padded couch?

A. Yes.

Q. And you said that he pushed you down?

A. He pinned me down, correct.

Q. Pinned you down on the couch?

A. Um-hmm.

Q. Then he started accusing you of sleeping

with other men?

A. Yes.
Q. And he told you that he wanted a blow job?
A. Not right there and then. He just said who

do I have in that place, who have I've been

fucking --

Q. Okay. And how long --

A. -- and I said that --

Q. How long did he continue to ask you about
that?

A The whole afternocn, the whole time. Just

keeps on repeating himself.

Q. Well, from the time that he walked in until
the time you first gave him the blow job, how much
time was that?

A. I didn't time it. I'm sorxry. I don't

know.
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Q. Well, are we talking minutes, hours?

A. Minutes.

Q. S5c how -~ five minutes, 15 minutes, half an
hour?

A. Like I said, I don't know.

MS. KRISKO: She said she doesn't know.
THE COURT: Yes, she's answered.
BY MS. KHAMSTI:
Q. So at some point if time he asked you to

give him a blow job?

A. Yes.

Q. And you don't tell him, no, I don't want
to?

A, I didn't tell him I don't want to, no.

Q. So then you gave him the blow job, is that

correct?

A, Yeah, just maybe lasted 30 seconds because
he said he wanted to fuck me instead.

Q. Okay. So you just put your mouth on his
penis, and then after about 30 seconds he said he

wanted vaginal intercourse?

A. Correct. He said, Lie down on your back.
Q. And that happened on the couch?

A. Correct.

Q. And at that time you didn't say no as well?
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A, No. Because I was trying to be submissive
because I c¢ould see the wildness in his eyes.

Q. Okay.

A. And he was already accusing me of things,
you know, I don't know what he's talking about.

Q. What were you wearing when you had been
trying to sleep?

A. I was wearing blue shorts and orange top.

Q. And how did -- now, are those those same

blue shorts that you put on later?

A. Yes.

Q. And how did your clothes manage to come
off?

A, I took them off.

Q. You took them off?

A. He toock them off.

Q. Oh, he took them off? Okay. Did you

resist trying to take your clothes off?

A. No, I didn't resist because I was scared
for my life. If I resist, he's going to think that
I -- he's already accusing me of so many things that
I have no choice but to oblige with him, to be
submissive to him to calm him down.

Q. Okay. So then you had vaginal intexrcourse,

correct?
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A, Yes.

Q. And then after that yvou had anal
intercourse?

A. No -- well, he forced me to have anal
intercourse with him.

0. Right. I asked you if you had anal
intercourse with him.

A. Yes.

Q. Okay. And then you said after that you put
on a dress?

A, I didn't want to have anal intercourse with
him, I told him no.

Q. Okay. That was not my gquestion. My

guestion was --

A. Yes, I put on a dress.

Q. Did you put on underwear?

A. No. Because I wiped myself.

Q. I'm sorry. You --

A. I don't have any underwear because I put on

my clothes and I had to wipe myself with a tissue.
And then I was going to put the underwear back, but
by the time I was going to put the underwear
something came out of my dress and I had to change.
Q. You mean something came out of you onto

your dress?
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A. Yes.
Q. So that's when you changed into the shorts

and the orange top, is that correct?

A. Yes.

Q. Were you wearing underwear then or no?
A. No.

Q. Now, you said that after that pime there

wasg, it was about 30 minutes later before you started
or that you proceeded to have intercourse again.

What were you doing during those 30
minutes?

A, Him tormenting me, asking me guestions who
did I fuck this whole 30 minutes, just being
tormented by him and being intimidated.

I don't really recall, you know, the
details. It's just all I can remember within those
30 minutes is all he did was torment me and
intimidate me.

Q. Okay. And then did you leave your

apartment?

A. I couldn't leave the apartment.

Q. Why was that?

A, Because he was right there.

Q. Okay. Did you make any phone calls?

A, No. I couldn't because he's right there.

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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Q. Ckay.

A. I couldn't make a phone call. He was right
on my back.

Q. And what do you mean he was right on your
back?

A. He was right there next to me all the time,
80 how am I going to make a phone call? If I ever
did that -- I was waiting for him to fall asleep go I

can get out.

Q. Hold on. So you were arguing for 30
minutes.

A. I wasn't arguing with him. He was accusing
me and I was just being submissive. I'm trying to
calm him down. I didn't answer back or anything.

Q. Was he pretty loud?

A. Yes. He was drunk.

Q. Okay. He was drunk and very loud?

A. He was loud and he was, you know, basically

in those 30 minutes he would pull my hair, slap me
around. I don't have the specific -- everything was
so vague at that point because I was scared for my
life.

Q. So you said he was pulling your hair, he
was slapping you around.

Did he punch vyou?

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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A. No. But he would hit me with his palm on
my face

Q. So he was slapping you?

A. Um-hmm.

Q. And how many times do you think he slapped
you?

A. About seven times.

Q. And then you said after that he asked vyou

again to have you give him a blow job, is that
correct?

A. Yeah. I said no.

Q. And he also asked you to have wvaginal

intercourse and you said no, 1is that correct?

A, Yes.

Q. Did your clothes ever come off that second
time?

A Yes.

Q. Okay. And did you take your clothes off?

A, I don't remember.

Q. You don't remember? And afterwards you

went to security, is that correct?

A. I waited for him to fall asleep.
Q. OCkay.
A. And then that's when I -- that's the chance

that I had that he won't stop me because he fell
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asleep, and then I got out of the door and called the

security, vyes, and I told them he was back.

Q. So did you call security?
A. No. I went out of the door and went to the
office and got the security. I --
Q. How long had he been asleep?
A. Not that long. I would say about five
minutes.
MS. KHAMST: I have no further guestions,

your Honor.

THE COURT: Ms. Krisko.

MS. KRISKO: No other guestions, your
Honor.

THE CQURT: Thank you, Ms. Whitmarsh. You
may step down.

Ms. Krisko, your next witness.

MS. KRISKO: The State rests.

THE COURT: The State rests.

Ms. Khamsi.

MS. KHAMSI: We're not geoing to call any
witnesses, your Honor.

THE COURT: Mr. O'Keefe, as you know, this
is the time set for your preliminary hearing. We're
now to the defense case. Your attorney has indicated

that no witnesses are going to be called, and that
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indicates to the Court that you're not testifying.

You understand that you have a right to
testify at this preliminary hearing?

THE DEFENDANT: Yes, your Heonor, I do.

THE COURT: And you're not going to testify
at this preliminary hearing?

THE DEFENDANT: No, your Honor.

THE CQURT: Ckay. The defense rests.

Ms. Krisko.

MS. KRISKO: Your Honor, I'm going to
submit on the fact and reserve on rebuttal.

I just remind the Court I'm asking to add a
count of burglary. I think the evidence certainly
shows that with him walking in and immediately
becoming violent with her.

And Count VII should actually be attempt
sexual assault. I don't think I have enough
information or evidence to prove Count VII as a
sexual assault.

THE COURT: Ms. Khamsi.

MS. KHAMSI: Your Honor, I move to dismiss
Count V and VI, the attempt sexual assault. The
evidence has shown that he asked her, she said no,
and that he did not proceed forth with attempting to

make her perform fellatio on him or have wvaginal
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intercourse on her. So I don't believe that the
evidence shows there has been any sort of after
attempt.

Certainly, the fact that she said no and he
didn't do anything would show that there was no
attempt made, that there was nothing beyond asking.

MS. KRISKO: That's fine.

THE COURT: And did you say that's fine,
Mgs. Kriske? What did you say?

MS. KRISKO: Yeg. I said that's fine on
Count V and VI, just the fellatio and the attempt --
the attempt fellatio and the attempt sexual
intercourse vaginal, but not Count VII.

THE COURT: You have no objection to Counts
V and VI being dismissed?

MS. KRISKO: That's correct.

THE COURT: Okay. Count V and Count VI,
the attempted sexual counts are dismissed.

As to Count VII, to conform teo the
evidence, 1t is going to be amended to, on line 17 to
read in the caption attempt sexual assgsault, and in
the body of that, it will read on line 18 after
feloniously inserted will be attempt to. And I guess
additionally on line 19 after to wit colon, it should

be added --
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MS. KRISKO: I think that's fine. I think
it's on line 20, it should be by attempting.

THE COURT: Okay. On line 20 after word by
inserting, the word attempting.

Additionally, the state has moved to add a
count of burglary.

Do you have any --

MS. KHAMSI: Yes, your Honor. There was
evidence that he actually lived there, and I ask the
Court to take that into consideration. I don't
believe they have enough for burglary.

THE CQURT: The State's position is at the
time he entered he had the intent to commit these
crimes and so there's going to be --

MS. KRISKO: And, additionally, we did have
the evidence come out that he had been trespassing
the night before, so he absolutely should not have
been there.

THE COURT: So there should be an
additional count added of burglary, which in the
caption will be burglary, and it will read --

MS. KRISKO: We'd ask battery and/or sexual
assault.

THE COURT: Okay. And as to the generic

burglary language, the State will add that to the
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unlawfully and feloniously entered with intent to
commit those crimes.

8o, Mr. O'Keefe, you can stand up. After
hearing the evidence presented at this preliminary
hearing, namely the testimony of Victoria Whitmarsh,
I find probable cause that the crimeg enumerated in
the criminal complaint were committed with those
changes that have been made, namely deleting Counts V
and VI and adding a count of burglary, and I also
found that you committed those crimes.

You are hereby held to answer in the Eighth
Judicial District Court on:

THE CLERK: July 13th at 9:00 in District
Court 5.

MS. KRISKO: Thank you.

THE COURT: And as to the burglary, I guess
we don't have a bail setting on that particular
charge.

MS. KRISKO: While you're looking at that,
here's my pitch for that: I'd ask that since those
counts are going to be dismissed, that you take
whatever combined amount of bail is on those two
counts and put it on the burglary.

THE COURT: It was a total of $6,000 cash

or surety.
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MS. KRISKO: I know that's a little more
than standard bail for that, but the reason being
this defendant -- and I certainly have a picture I
can show you from the last domestic violence case he
had against the victim in which her face was black
and blue -- hag committed numerousg domestic violences
against this particular person.

Certainly that should be considered when
you have the evidence that you have and the strength
of the evidence in this particular case in giving
bail, her safety, and looking at his prior arrests,
most of them are for violence, and he has prior
failures to appear.

So I just ask that that $6,000 be put on
the burglary so that the bail stays the same.

THE COURT: Ms. Khamgi.

MS. KHAMSI: Your Heonor, I think the
standard bail in this case is appropriate. Those
other two case were dismissed. The evidence didn't
show, I think there's nothing to warrant that the
burglary count be higher than standard. He certainly
has quite a number of other counts that are holding
him on that bail as well.

THE CQOURT: Thank you, Ms. Khamsi.

I think what we are talking about is the
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difference between a total of $116,000 in bail or
$£113,000 in bail. S0 as to the burglary, the bail is

going to be set at $3,000 cash or surety for a total

L]
\

bail of $113,000 cash or surety. ’ R

ATTEST: This is a full, true and accurate transcript

of the proceedings.

| /IM/
A
o

[

JALKIE NELSON, RPR, CCR No. 809
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DAVID ROGER ERK
Clark County District Attorney

Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney

Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2211

(702) 455-4711

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
Plaintiff, )

) Case No. C202793
-Vs- )

) Dept No. v

BRIAN OKEEFE, )
#1447732 )
)
Defendant. g
)

NOTICE OF MOTION AND MOTION TO ADMIT
EVIDENCE OF OTHER CRIMES

DATE OF HEARING: August 31, 2004
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
SUSAN R. KRISKO, Deputy District Attorney, and files this Notice of Motion and Motion
to Admit Evidence of Other Crimes.

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
//
//
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing motion on for setting before the above entitled Court, in Department
V thereof, on the 31st day of August, 2004, at the hour of 9:00 o'clock a.m., or as soon
thereafter as counsel may be heard.

DATED this _19th day of July, 2004.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/S. Krisko

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

POINTS AND AUTHORITIES
STATEMENT OF FACTS
On May 29, 2004, Victoria Whitmarsh was at her room at 2219 N. Rancho. The night

before, she had asked the defendant to leave the residence and not return. The defendant had
been Victoria’s boyfriend for the last few years. At about 4:59 p.m., the defendant showed
up at the room and begged to come in. He stated he only wanted to get his clothes and so for
that reason the victim let him in her room. Immediately upon entering, the defendant started
to beat the victim. He then sexually assaulted her orally, vaginally, and anally. He
continued to beat her throughout this ordeal and after the first assault; he then attempted to
rape her again, anally. At the preliminary hearing, the victim stated she did take off her own
clothes and that she didn’t tell the defendant “no” as far as the oral and vagina penetration.
She did however testify that she didn’t feel she could say no as the defendant would then

beat her more severely.
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The defendant has an extensive history of violence against this victim. On January 7,
2003, the defendant was arrested for slapping the victim, causing her to have a bloody nose.
This injury was witnessed by the Las Vegas Metropolitan Police Officers. The case resulted
in a district attorney case # 03M00410X. The defendant pled guilty to resisting a police
officer. On August 6, 2003, police were called and the victim stated she and the defendant
had argued. The defendant grabbed her ponytail but no further violence occurred. No action
by the Las Vegas Metropolitan Police Department was taken. On November 25, 2003, police
were called after the defendant went to the victim’s residence and struck her with his fist,
chocked her and smothered her with a pillow. A neighbor heard the altercation and went to
the victim’s house and physically took Victoria Whitmarsh over to her own residence. The
defendant then broke into the neighbor Michelle Mott’s home to try to get to the victim.
Metro officers arrived and took the defendant into custody. A district attorney case number
03M25901X was filed and the defendant plead guilty. On November 26, 2003, the next
day, police responded to Victoria Whitmarsh’s home and came in contact with both the
victim and the defendant. Victim denied any physical abuse on this day. Charges were filed
anyway and dismissed as part of a negotiation. On April 3, 2004, the victim called the police
because the defendant had accused her of being unfaithful and slapped her. The victim ran
to the apartment manager’s office and the defendant chased her there. Police were called
and the defendant was taken into custody. On April 5, 2004, just two days later, the
defendant again slapped the victim around. No disposition can be found for the April
incidences.

The State now requests that the prior history of abuse, specifically, the occasions
wherein the police were called and the defendant arrested, be allowed in our case in chief.

STATEMENT OF THE LAW

NRS 48.045(2) provides:
Evidence of other crimes, wrongs or acts is not admissible to

prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other
3 F:DOCUMENTACCESS\DOCUMENT
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purposes, such as proof of motive, opportunity, intent,
prep(zllratlon, plan, knowledge, identity, or absence of mistake or
accident.

The State will seek to introduce, in its case in chief, evidence of domestic violence
from January 7, 2003, November 25, 2003, April 3, 2004, and April 5, 2004. The State
secks this evidence to show intent, knowledge, and absence of mistake. The defendant is
charged with Battery with the Intent to Commit Sexual Assault, Sexual Assault, Burglary
and Attempt Sexual Assault. The State must prove beyond a reasonable doubt that the
defendant entered the victim‘s residence with the intent to commit a sexual assault and that
he battered the victim with the intent to commit a sexual assault and that he attempted to
commit sexual assault. The State’s burden is to show the prior conduct meets NRS
48.045(2). Once the requirements of NRS 48.045(2) are met, this Court must hold a
Petrocelli hearing and a three prong test must be met. Walker v. State, 116 Nev. 442, 446,
997 P.d. 803, 806 (2000). [(1) the incident is relevant to the crime charged; (2) the act is
proven by clear and convincing evidence; and (3) the probative value of the evidence is not
substantially outweighed by the danger of unfair prejudice. Id. citing Tench v. State, 113
Nev. 1170, 1176, 946 P.2d. 1061, 1064-65 (1997).

Intent

“A plea of not guilty puts in issue every material allegation of the information. NRS
174.350.” Overton v. State, 78 Nev. 198, 205, 370 P.2d 677, 680 (1962). In the case at bar,
the defendant has necessarily put every material allegation of the Information in issue.
Furthermore, the defendant’s statements dispute the victim’s version of events.

NRS 48.045(2) is identical to Federal Rules of Evidence, Rule 404(3)(b), and there
1s a wealth of Federal cases interpreting this statute, which provide assistance in determining
the admissibility of evidence under 48.045(2). In United States v. Kirk, 528 F.2d 1057 (5th
Cir. 1976), defendant was charged with threatening the life of the President of the United
States of America. At trial, the prosecution presented evidence showing that three years

earlier the defendant had committed the same offense. The court ruled this evidence to be

4 FADOCUMENTACCESS\DOCUMENT
ACCESS\C2027931040719_072153 0332 _NOTICEOFMOTIONANDMOTIONTOADMITEVIDENCEOFOTHERBADAC\000140977401.DO

C

67




o X 3 N o R LN

NN N NN NN NN e e e e e e e e e
o« 1 N D R W N =D O SN W N - O

properly admissible to show the defendant's intent, holding in 528 F.2d at 1061:

Whether the prior conviction tended to show that defendant made this threat
intentionally or as the result of “alcohol taking,” was a matter for the jury's
determination. The fact that the former offense occurred three years prior to the
offense charged does not make it so remote as to be excluded.

In United States v. Beechum, 582 F.2d 898 (5th Cir. 1978):

A jury convicted Orange Jell Beechum, a substitute letter carrier for the United
States Postal Service, of unlawfully possessing a 1890 silver dollar that he
knew to be stolen from the mails, in violation of 18 U.S.C. Section 1708
(1976). To establish that Beechum intentionally and unlawfully possessed the
silver dollar, the Government introduced into evidence of two Sears, Roebuck
& Co. credit cards found in Beechum's wallet when he was arrested. Neither
card was issued to Beechum, and neither was signed. The Government also
introduced evidence indicating that the cards had been mailed some ten months
prior to Beechum's arrest to two different addresses on routes he had serviced.

582 F.2d at 903.
The Court held in 582 F.2d at 911 that:

Where the issue addressed is defendant's intent to commit the offense charged,
the relevancy of the extrinsic offense derives from the defendant's indulging
himself in the same state of mind in the perpetration of both the extrinsic and
charged offenses. The reasoning is that because the defendant had unlawful
intent in the extrinsic offense, it is less likely that he had lawful intent in the
present offense.

In United States v. DeLoach, 654 F.2d 763 (D.C.C. 1980), the defendant was
convicted for submitting false applications for labor certification of an alien. The Court
allowed admission of testimony of three government witnesses, all aliens, that the defendant
was a swindler who took their money for false promise to find them jobs and labor
certifications and that the conduct occurred over a period encompassing a year and one-half
prior to the offense charged. The Court held that the testimony was properly admissible.
The prosecution argued that the evidence of the other swindles related to the ultimate issue
of intent and the intermediate issues of knowledge, motive, common plan and absence of
mistake and accident. The defendant argued that the prior bad acts were so dissimilar that

the only logical inference to be drawn from the admission of them was that he was a bad
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person who swindles aliens, and therefore, he was likely to try to deceive the government.

The Court held in 654 F.2d at 769:

These prior acts were instead introduced to show intent. In this case, where
intent was the only real issue, and where appellant predictably raised the
defense of mistake, the admissible bad acts evidence need not show incidents
identical to the events charged, so long as they are closely related to the
offense and tend to rebut the defense of mistake.

The Court cited three additional factors, which reinforced the admissibility of the extrinsic
evidence. The prior acts were introduced to show intent, which was the only real issue. The
government had great need for evidence on the issue of intent; and the trial court gave the
limiting instruction which properly restricted the jury's use of the evidence.

In the case at bar, the State’s need for said evidence is indeed great. The defendant’s
claim will obviously be that he didn’t have any intent when he entered the victim’s residence
to sexually assault her or batter her with the intent to commit a sexual assault. The defendant
has already claimed the sex acts were all consensual. The defendant’s prior actions are
needed to show the jury the full picture of this case and provide evidence of the defendant’s
intent.

Knowledge and Absence of Mistake

In Overton v. State, 78 Nev. 198, 205, 370 P.2d 677, 680 (1962), the defendant was
charged with the possession of heroin and the court allowed evidence of a prior sale or sales
of heroin by Overton to “establish his guilty knowledge that the substance in the capsules
was narcotic in nature.” Id. Here, the defendant claims that the victim and he had
consensual sex and that she “likes it rough”. However, the victim often called the police
after being beaten by the defendant and this evidence would show the jury his knowledge
that not only didn’t the victim “like it rough” but that his beating had been deemed criminal
in the past.

However, most importantly, this evidence is necessary to show a lack of absence of

mistake. The defendant’s defense is that the victim consented to “rough sex”. The victim
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will testify that she took her clothes off and had sex with the defendant both orally and
vaginally without verbally saying no. The defendant should not be able to leave the jury
with the idea that somehow based on those facts he mistakenly thought she was consenting
to sex. The evidence of the repeated beatings of this victim is necessary to show how
ridiculous this claim is. It would be an injustice to leave the jury with the impression that
this behavior was acceptable to the victim or that he somehow could believe she was
consenting. The fact is that she didn’t want to be killed by this defendant and she had every
reasonable expectation that he could do that to her based upon the prior violence he visited
upon her. The defendant has a right to a defense but not a defense based upon lies. His
attempt to fight to keep out this information would constitute a fraud on the defendant’s part.
Probative vs. Prejudicial

In United States v. Parker, 549 F.2d 1217 (9th Cir., 1977) defendants were convicted
of armed bank robbery and one defendant was convicted of bank larceny. During the course
of the trial evidence was adduced that the defendant had been addicted to heroin for
approximately ten years and had been involved in drug counseling during most of that
period. The court held that the evidence of defendant's narcotics dealing was admissible to
show his motive to commit a robbery. Defendant argued that the prejudicial affect of the
extrinsic offense substantially outweighed its probative value. The court stated, cited United

States v. Mahler, 452 F.2d 547 (9" Cir., 1971), in 549 F.2d at 1222:

. Evi_dence relevant.to defendan‘g's _m_otive 1s not rendered
inadmissible because of its highly prejudicial nature . . . The best
evidence often is!

In United States v. Harrison, 679 F.2d 942 (D.C.C.A. 1982), defendant was convicted
of possession of controlled substance with intent to distribute. The prosecution presented
evidence that defendant had been engaged in past drug dealings over a period of time to
show proof of motive, intent, preparation, plan, knowledge, identity and absence of mistake.

The court held evidence of the extrinsic offenses was admissible for those purposes stated in

7 FADOCUMENTACCESS\DOCUMENT
ACCESS\C202793\040719 072153 0332 NOTICEOFMOTIONANDMOTIONTOADMITEVIDENCEOFOTHERBADAC\000140977401.DO

C

70




o X 3 N o R LN

NN N NN NN NN e e e e e e e e e
o« 1 N D R W N =D O SN W N - O

679 F.2d at 948:

. .. There is nothing "unfair" in admitting direct evidence of the
defendant's past acts by an eyewitness thereto that constituted
substantive proof of the relevant intent alleged in the indictment.
The intent with which a person commits an act on a given
occasion can may times be gest proven by testimony or evigence
of his acts over a period of time prior thereto . . .

In Darnell v. State, 92 Nev. 680, 558 P.2d 624 (1976). The Court held that evidence
that the defendant had previously purchased stolen property was properly admitted to prove
he intended to possess stolen property in a subsequent prosecution. After a court finds that
evidence of other crimes does not violate NRS 48.045(2), the court must then review the
evidence in regard to NRS 48.035. This statute requires a weighing of probative value
against prejudicial effect. Tucker v. State, 82 Nev. 127 (1966). The court in Tucker then

went on to state how the balancing of "probative vs. prejudicial” is to occur in 8 Nev. at 130:

The reception of such evidence is justified by necessity and, if
other evidence has substantially established the element of the
crime involved (motive, intent, identity, absence of mistake,
etc.), the probative value of showing another offense is
diminished, and the trial court should rule it inadmissible even
though relevant and within an exception to the rule of exclusion.

The State believes the evidence of the defendant’s numerous other domestic violence
arrests is more probative then prejudicial. To allow the defendant to put forth the claim that
the sex was consensual or that he mistaken believed that the victim consented or that he had
no intent to commit the other specific intent crimes would create a great injustice.

The State must also show by clear and convincing evidence that the defendant
committed the other crime, Petrocelli v. State, supra. Here, the State is prepared to provide
evidence from the police, the victim and a couple of witnesses to the violence. A Petrocelli
hearing would be required and could be accomplished before the start of the defendant’s
trial.

RES GESTAE
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Assuming argunedo this Court does not find that the prior domestic violence is
admissible as an other bad act, this evidence should be admissible under the “complete
story” theory or res gestae. The idea behind res gestae was set forth by the Nevada Supreme
Court in Sutton v. State, 114 Nev. 1327, 972 P.2d 334 (1998).

According to the res gestae doctrine,

when several crimes are intermixed or blended with one another, or connected such
that they form an indivisible criminal transaction, and when full proof by testimony,
whether direct or circumstantial, or any one of them cannot be given without showing
the others, evidence of an?/ or all of them is admissible against a defendant on trial for
any offense which is itself a detail of the whole criminal scheme. Allan v. State, 92
Nev. 318, 321, 549 P.2d 1402, 1404 (1976) (citing People v. Thomas, 3 Cal.App.3d
859, 83 Cal.Rptr. 879 (1970)).

In State v. Shade, 111 Nev. 887, 894, 900 P.2d 327, 331 (1995), we revisited the

applicability of the res gestae doctrine and explained that:

In reading NRS 48.035 as a whole, it is clear that where the res gestae doctrine is
aﬁplicable ... the controlling question is whether witnesses can describe the crime
charged without referring to related uncharged acts. If the court determines that
testimony relevant to the charged crime cannot be introduced without reference to
uncharged acts, it must not exclude the evidence of the uncharged acts.

In Shade, we held that the district court erred in excluding evidence of Shade's
uncharged heroin purchase because this purchase occurred contemporaneously with the
offenses for which Shade was charged, arose out of the same transaction, involved the same
participants, and "was inextricably intertwined with the charged crimes and completed the
story leading up to Shade's ultimate arrest." Id. at 895, 900 P.2d at 331.

NRS 48.035(3) provides:

Evidence of another act or crime which is so closely related to an act in controversy
or a crime charged that an ordinary witness cannot describe the act in controversy or
the crime charged without referring to the other act or crime shall not be excluded, but
at the request of an interested party, a cautionary instruction shall be given explalmng
the reason for its admission.

Apparent from the Nevada Supreme Court’s holdings is the preference for permitting

the State to present a full and accurate picture of the offense charged. The victim has no way
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of explaining to the jury why she would have taken off her clothes or not verbally said no to
the defendant’s sexual assault without first explaining that he often beat her severely when
she argued or disagreed with him. Victoria Whitmarsh repeatedly testified at preliminary
hearing that she felt she would be killed if she fought the defendant’s initial sexual demands.
The victim’s testimony can not be taken out of context. Without the evidence of the prior
beatings, the jury will only be left with the impression that the defendant and victim had a
long term relationship and on this one day she, all of a sudden, is afraid that the defendant
will kill her if she denies him sex. That could not be further from reality. The other
domestic violence incidents are so inextricably intertwined that the victim would not be able
to testify fully about this crime without making reference to the other crimes.

CONCLUSION

Based upon the foregoing, the State requests the Court grant the State's Motion to
Admit Evidence of Other Crimes.
//
//

DATED this _19th day of July, 2004.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/S. Krisko

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of the State’s Notice and Motion to Admit Other Bad Acts, was

made this _19th day of July, 2004, by facsimile transmission to:
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SK

BITA KHAMSI, ESQ.
FAX #455-5112

R. Dawicki

Secretary for the District Attorney's Office
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Clark County District Attorney

Nevada Bar #002781 Ju 18 '
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eputy District Attorne Py B
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200 South Third Street CLERK

Las Vegas, Nevada 89155-2212
(702) 455-4711
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASE NO: (C202793
-V§- DEPTNQO:; V

BRIAN KERRY OKEEFE,
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NOTICE OF EXPERT WITNESSES
[NRS 174.234 (2)]

TO: BRIAN KERRY OKEEFE, Defendant; and

TO: BITA KHAMSI, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends to call expert witnesses in its case in chief as follows:

1. LINDA EBBERT. NURSE LINDA EBBERT will testify as an expert in the
medical field. She is anticipated to testify that she conducted the rape exam on the victim
Victoria Whitmarsh. She will testify as to her findings as a result of the exam.

2. DAVID HORN. DAVID HORN is a Crime Scene Analyst is Las Vegas
Metropolitan Police Department. The analyst is an expert in the collection and preservation
of evidence. The specialist is expected to testify regarding the collection and preservation of

evidence in this case.
3. LINDA ERRICHETTO OR DESIGNEE. Linda Errichetto or her designee will

testify as an expert in the collection, preservation and analysis of DNA. The State

PAWPDOCSWOTICEWM09\40977402. DOC
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anticipates this expert will testify is regards to any DNA collected in this case. The expert
‘will give scientific testimony related thereto.
The substance of each expert witness' testimony and a copy of all reports made by or

at-the direction of the expert witness has been provided in discovery.YOU, AND EACH OF

DAVID ROGER

DISTRICT ATTOR

Nevada Bar #00

BY \NJBANFAL
KRISKO

Deput District Attorney
Nevada Bar #006024

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of the State’s Additional Witness Notice, was made this

16th day of JULY, 2004, by facsimile transmission to:

BITA KHAMSI, ESQ.
FAX # 455-5112

R Bk

Secretary for the District Attorney's Office
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Curriculum Vitae

LINDA L. EBBERT R.N. S.A.N.E.

3655 S. Decatur Bivd., #14-149
Las Vegas, Nevada 89103

EXPERIENCE

Sexual Assault Nurse Examiner Years Employed 1995-present
Rose Heart Inc.

3655 S. Decatur Bivd. #14-149

Las Vegas, NV 89103

Co-owner and President of Rose Heart, inc. Responsible for administration and daily
business tasks. Function actively as a sexual assault nurse examiner. Over 550 sexaul
assauit examinations completed in the past four years. Appear in court as expert
witness and present testimony regarding forensic evidence collected an interpretation of
results of examinations.

Registered Nurse Years Employed 1890-present
University Medical Center :

Emergency Dept.

1800 W. Charleston Blvd.

Las Vegas, NV 89102

Work full time as R.N. caring for patients in the Fast Track area of the E.R.

Northeastern Ohio General Hospital Years Employed 1993-1988
Ob/Gyn as Labor and Delivery Nurse
Supervision As Shift Supervisor and as Coordinator E.R.

Lake Hospital System
Emergency Room Staff Nurse
Coordinator Emergency Room...Lake Medical Center Madison

Madison Clinic Ambulance Service
D years _
Experience in Transporting Critical Patients

EDUCATION
Meadville Area Senior High School 1957-1960

Meadville, PA 16335
High Schoo! Diploma

LINDA L. EBBERT, R.N.
CURRICULUM VITAE
-1-
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Meadbville City Hospital School of Nursing 1960-1963
Graduate Diploma School of Nursing
Registered Nurse Program — 3 Year Program

Urseline College 1987-1989
Pepper Pike, Chio

Majoring in Humanities for B.A. in Health Care Administration

CREDENTIALS / CERTIFICATION

R.N. Registered Nurse

A.CLS. Advanced Life Care Support, Successful Completion of all Course
Reguirements

T.N.C.C. Trauma Nurse Course, Successful Completion of all Course
Requirements

S.AN.E. Sexual Assault Nurse Examiner, Successful Completion of all Course
Requirements

LINDA L. EBBERT, R.N.
CURRICULUM VITAE
.2,
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Cumiculum Vitae

Las Vegas Criminalistics Bureau
Statement of Qualifications

Name:David R. Horn

P# 1928 Date:10-5-03

CURRENT CLASSIFICATION

Classification

Minimum Qualifications

Crime Scene Analyst |

AA Degree with major course work in Criminal
Justice, Forensic Science, Physical Science or
related field, including specialized training in Crime
Scene Investigation.

Crime Scene Analyst |l

18 months - 2 years continuous service with
LVMPD as a Crime Scene Analyst I.

X Senior Crime Scene
Analyst

Two (2) years as a Crime Scene Analyst I to
qualify for the promotional test for Senior Crime
Scene Analyst.

Crime Scene Analyst

Four (4) years continuous service with LVMPD and
completion of probation as a Senior Crime Scene
Analyst. Must have the equivalent of a Bachelor's

Supervisor Degree from an accredited college or university
with major course work in Criminal Justice,
Forensic Science, Physical Science or related
. field.
FORMAL EDUCATION
* Institution Major Degree/Date
National University Business Administration MBA 10-88
U of CA-Riverside Political Science BA 12-71
Antelope Valley College Liberal Arts AA 6-70
TESTIMONY
Yes No
EMPLOYMENT HISTORY
'Employer Title Date
LVMPD Sr. Crime Scene 9-12-79
Analyst

H:A\FRONTOFRSHIRLEYIWORKAREA\EDUCATIONIHORN_EDUCAT.WPD 79




P# 1928

HORN, DAVID CRIMINALISTICS BUREAU
¥ FIELD
SENIOR CSA SS8#: 562-84-5461 DOH: 09-12-79
DATE CLASS TITLE AGENCY CREDIT
HOURS
6-70 'Liberal Arts Antelope Valley College AA
12-71 Political Science U of Ca-Riverside BA
11-26 to Fingerprint Classification LVMPD/F.B.I. 40
11-30-79
03-31to | Advanced Latent Fingerprint Techniques LVMPD/F.B.I. 40
04-04-80
08 -07-80 | Use of Deadly Force Course LVMPD 8
06-28to | Advanced Officer Training LVMPD 40
07-02-82
11-29 {0 Advance Crime Scene Investigation LVMPD 40
12-03-82
03 -06-84 | Photography & Casting of Tire and Footwear Impressions, LVMPD 8
Techniques of Processing Bodies for Fingerprints,
Measurement of Tire Tracks to Determine Wheel Base,
and Blood Evidence Collection
08 -06-84 | Advanced Crime Scene Investigation LVMPD 3
10-22 to Advanced Crimina! Investigations - Homicide Seminar LVMPD 20
10-26-84
016to Homicide Investigation Southern Police Institute, 80
01-17-86 Louisville, KY
01-28-86 | Fingerprint Fuming Seminar Dura Print 8
03-19to Homicide Investigation Seminar N.L.E.L 16
03-20-87
03-23 to Latent Print Testimony FBI 40
03-27-87
10-88 Business Administration U of CA-Riverside MBA
09 -30-88 | Driver Training LVMPD 8
12 -24-90 | Drug Testing Film LVMPD 30 Minutes
09 -28-90 | Stress Management LVMPD 4
10 -16-90 | Child Abuse/Neglect LVMPD 4
10 -29-90 | Communication Skills LVMPD 7
02 -28-91 | NCIC Levetl lll - Video LVMPD 1
04-17 to Polilight Napa Valley, CA, 16
04-18-91 Police Dept.
07 -03-91 | Gun Shot Wounds - Video LVMPD 1
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DATE : CLASS TITLE AGENCY CREDIT
HOURS
09-10-91 | Asian Gangs LVMPD 3
09-12-91 | Auto Theft LVMPD 2
09 -30-81 | Duty Weapon Qualification LVMPD 1
10 -10-891 | Victirns and Law Enforcement LVMPD 2
11-20-91 | Media Relations LVMPD 3
12 -31-91 Duty Weapon Qualification LVMPD 1
01-03 to Drug Reccgnition, Detection & Evaluation LVMPD 8
01-10-92
01-16-92 | Gangs in Clark County LVMPD 3
03 -31-92 | Duty Weapon Clualification LVMPD 1
05 -05-92 NCIC Phase | - Miscellaneous Updates - Video LVMPD 10 Min.
05-11-92 | DOC Footwear Evidence - F/A Evidence LVMPD 7
06 -30-92 Durty Weapon Qualification LVMPD 1
07 -23-92 | Driver's Training Level 02 LVMPD 8
07-92 New Pursuit Policy (Video) LVMPD 1
08 -24-92 | Bloodborne Pathogens/Communicable Diseases LVMPD 2
09 -30-92 Duty Weapon Qualification LVMPD 1
10-26 to International Homicide Investigation Seminar 40
10-30-92
11-17-92 | Team Building 6
12-11-92 | Powerful Business Writing Skills 6
12 .21-92 Vicari@us Liability LVMFD 2
12-23-62 | Combat Shooting Simulator/FATS LVMFD 1
12 -31-92 | Duty Weapon Qualification LVMPD 1
02 -08-93 | Poliight Laser Photography and Chemical Techniques LVMPD 8
03 -11-93 Culturai Awareness & Police Community Relations LVMPD 8
03 -09-93 | NCIC Phase | Videotape LVMPD 20 Min.
03 -31-93 } Duty Weapon Qualification LVMPD 1
06-16 to | Advanced Firearms School LVMPD 14
06-17-93
06 -30-93 | Duty Weapon Qualification LVMPD 1
09 -17-83 | 6th Annual Training Seminar (Clandestine Drug Labs) Clandestine Laboratory 32
Investigators Association
09 -27-93 | Death & Grief Issues LVMPD 4

H:AFRONTOFFISHIRLEY\WORKAREA\EDUCATIONMHORN_EDUCAT.WPD 8 1




T DATE: CLASS TITLE AGENCY CREDIT
HOURS

09 -30-23 | Duty Weapon Quaiification LVMPD 1

12 -31-93 | Duty Weapon Qualification LVMPD 1

01-22-94 | Comtemporary Issues - Use of Force LVMPD 8

02 -02-94 | Combat Shooting Simulator/FATS LVMPD 1

03 -31-84 | Duty Weapon Qualification LVMPD 1

06 -30-94 | Duty Weapon Qualification LVMPD 1

09 -30-94 | Duty Weapon Qualification LVMPD 1

09-84 Bloodborne Pathogens (Video) LVMPD 30 Minutes

12 -03-84 | Grievances & Contract Interpretation LVMPD (PPACE) 6

12 -07-94 | Retirement Seminar LEVMPD 8

02 -17-95 Cﬁ'ltural Awareness - LVMPD LVMPD 6

06 -30-95 Dufy Weapon Qualification LVMPD 1
09-1110 | The Detection and Examination of Footwear & Tire Maricopa County Sheriff's 24
09-13-9% Impression Evidence Office - Phoenix, AZ

09 -30-95 | Duty Weapon Qualification LVMPD 1

03 -31-96 Dutj Weapon Qualification LVMPD 1

05 -15-96 Critiédal Procedures Test LVMPD

06 -11-96 | CAPSTUN Training LVMPD 1.5
06 -30-86 | Duty Weapon Qualification LVMPD 2

07 -11-96 | Driver Training - Level 2 LVMPD 8

07 -12-96 Verbal‘fJudo LVMPD 7
09-16 to Bloods.tain Evidence Workshop | Northwestern University, 40
09-20-96 Traffic Institute

09 -30-96 | Duty W;;-zapon Qualification LVMPD 2

11 -02-96 | Ultraviolet (UV) Light Orientation and Safety Presentation LVMPD 1

01-16-97 | Interest Based Bargaining LVMPD 20

02-11-97 to | Top Gun Training LVMPD 21
02-13-97

02 -27-97 | Moot Court - Video LVMPD 2
03/30/97 | Duty Weapon Qualification LVMPD 2

06 -12-97 | Critical Pr@cedures Test LVMPD

06 -13-97 | NCIC - Phése I Video LVMPD 20 Minutes

07 -02-97 | Duty Weapon Qualification LVMPD 2
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,.DATE : CLASS TITLE AGENCY CREDIT
HOURS
08-27, 28, | Train the Trainer - F. T.E.P. LVMPD 21
& 08-29-97
09 -30-97 | Duty Weapon Qualification LVMPD 2
10 -06-97 | Combat Shooting Simulator/FATS LVMPD 1
12-03, 04, | Civilian Use of Force LVMPD 21
& 12-10-97
12 -31-97 | WordPerfect 6.1 Beginning ExecuTrain 8
02 -11-98 | Trauma Shooting - Video LVMPD 30 Min.
02 -23-98 | Domestic Violence (Video) LVMPD 1
03 -01-98 | Clandestine Lab Dangers - Video LVMPD 30 Min.
03-05-98 | Secondary Devices - Video LVMPD 30 Min.
03 -31-98 | Duty Weapon Qualification LVMPD 2
04 -02-98 Crif_ical Procedures Test LVMPD 2
04 -21-98 | Duty Weapon Quatlification LVMPD 2
07-13t0 | Advanced On-Scene Accident Investigation LVMPD 35
07-17-98
08 -04-98 | Optional Weapon LVMPRD
09-14 to Crim‘e Scene Technology Il Northwestern University, 40
0S-18-98 Traffic Institute
10 -02-98 | Combat Shooting Simulator/FATS LVMPD 1
10 -10-98 | Duty Weapon Qualification LVMPD 2
01-12-89 | Training - Motor Home Driving LVMPD 4
03 -30-99 | Duty Weapon Qualification LVMPD 2
04 -13-99 | Critical'Procedures Test LVMPD 2
04 -20-99 | Duty Weapon Qualification LVMPD 2
04 -26-99 | Latent F‘ingerprint Workshop of Cyanoacrylate Techniques Detecto Print 6
04-28 to First Annual Educational Conference - Opening NSDIAI
04-30-99 | ceremonies {2), Banquet (3)
. DNA Evidence NSDIAI 2
“ JFK-MLK Evidence NSDIAI 2
* Laboratory Photography NSDIAI 2
: Blood Enhancement NSDIAI 4
* Unabomber NSDIAI 2
: Bombing Scenes NSDIAI 2
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; DATE~ CLASS TITLE AGENCY CREDIT
HOURS
“ Child Abuse NSDIAI 2
* Latent Prints on Skin NSDIAI 2
“ Footwear/Tire Tracks NSDIAI 2
06 -30-99 | Optional Weapon LVMPD
08-23 to Bloodstain Evidence Workshop 2 Northwestern University, 40
08-27-99 Traffic Institute
09 -15-99 | Combat Shooting Simulator/FATS LVMPD 1
09 -21-99 | Duty Weapon Qualification LVMPD 2
11 -16-99 | Terrorism/Bomb Threats Class Clark County District 4
Attorney's Office
11 -30-00 | Driver Training LVvMPD 8
11 -23-99 | Certification - Senior Crime Scene Analyst IAl
01 -20-00 | Latent Fingerprint Development Workshop Secret Service 8
05-03 10 Second Annual Educational Conference HEAIAD 3
05-05-00 | Polly Klass (Also see items below)
“ Photo FP Tech HEpAD 2
‘ Child Abuse Il HEIAY 2
“ Drug.Fire/IBIS HNEpba) 2
# Gadgets and Gizmos HEAIAY 2
. Handwriting HEAAD 2
" Shoebox Labeling HEAIAD 1
“ WIN-AFIS SN 2
06 -22-00 | ASM 5 - Administrative Duties LVMPD 7
08 -15-00 | Firearms Training Simuiator LVMPD 1
09-08 to Shooting Incident Reconstruction LVMPD 24
09-08-00 _
01-22to | Advanced Ridgeology Comparison Techniques Forensic ldentification 40
01-26-01 Training Seminars, LLC
02-12to | Clandestine Laboratory Safety Certification Course - LVMPD 24
02-14-01 Occasional Site Worker
04 -13-01 NSDIAI - 3 Annual Educational Conference NSDIAI 2
Child Exploitation -
CERTIFICATE
! Bloodstain Pattern Report Writing - TO BE NSDIAI 2
ISSUED
Proficiency Exercise Presumptive Semen (Acid LVMPD - Criminalistics
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. DATE; CLASS TITLE AGENCY CREDIT
HOURS
05-14-01 Phosphatase Test) Bureau 15
07-22to0 86" International Educational Conference (International 1Al {See below)
07-28-01 [ Association for Identification)
* An Update on Daubert Hearings for Fingerprints: " 1.5
Challenges from the Legal and Scientific Arenas
° Fingerprints and Art “ 1
“ Spectrochemical Analysis of Children's Fingerprints " 30 Min.
" Killer on the Railcar ‘ 15
¢ H_uman Identification at a Distance “ 1
" Photographic Identification of Clothing from Wear-and- " 1
Tear, and Manufactured Characteristics
“ Conducting Research on Latent Prints " 1
“ Fingerprint Research at the U.S. Secret Service * 1
’ Courtroom Testimony ! 4
* John Gacy: Serial Murderer “ 30 Min.
09 -20-01 | Bloodstain Pattern Analysis - Angle of Impact Proficiency LVMPD - Criminalistics 3
Exercise - Cerificate # 03 Bureau
12 -07-01 | Crime Zone 5.0 - Learning Center Tutorial . 4
01-01-02 j Collection of Samples from Biological Fluids/Stains ! 1
03 -05-02 | Crime Scene Diagraming “ 8
04 -01-02 | Objective Approach to the Crime Scene LVMPD - Criminalistics 1
Bureau
04 -01-02 | Chemical Enhancements of Bloodstains, Preliminary LVMPD - Criminalistics 1
Steps Bureau
04 -03-02 Documentation of Footwear & Tire impressions LVMPD - Criminalistics 1
7 Bureau
04 -10-02 | Clandestine Laboratory Safety - Fingerprint Processing LVMPD - Criminalistics 1
Bureau
04 -15-02 | Major Case Prints LVMPD - Criminalistics 3
Bureau
02-06 to | Advanced Shooting Incident Reconstruction - Forensic LVMPD 24
02-08-03 | Identification Training Seminars
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Statement of Qualifications
Name: Linda T. Errichetto
Page: 2
LAS VEGAS METROPOLITAN POLICE DEPARTMENT
FORENSIC LABORATORY
STATEMENT OF QUALIFICATIONS
Date: _4-16-03

Name: Linda T. Errichetto P#:

Classification: _ Director of Laboratory Services

Current Discipline of Assignment:

Management/Administrative

EXPERIENCE IN THE FOLLOWING DISCIPLINE(S)

Controlled Substances

X Blood Alcohol

Toolmarks

Breath Alcchol

Trace Evidence - hairs

X Arson Analysis

Toxicology

X Firearms

Latent Prints

Crime Scene Investigations

Serology

X Clandestine Laboratory Response Team

Document Examination

DNA Analysis

Quality Assurance

Technical Support /

——

EDUCATION
Instftbtion Dates Altended Major Degree
_ Completed
Thiel College, Greenville, PA 9/72 - 5/76 Chemistry BA
University of Pittsburgh 976 — 6/77 Forensic Chemistry MS

| e

ADDITIONAL TRAINING / SEMINARS

Course / Seminar L ocation Dates
Northeast Association of Forensic Scientists New York 10/76
Beckman Infrared Seminar Las Vegas 8175
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Staternent of Qualifications
Name: Lindga T. Errichetto
Page: 2
ADDITIONAL TRAINING / SEMINARS
~ Course / Seminar Location Dates
American Academy of Forensic Sciences San Diego 277
American Academy of Forensic Sciences Las Vegas 2185, 2/89
American Academy of Forensic Sciences Anaheim 2/91
American Academy of Forensic Sciences Seattle 2/95
American Academy of Forensic Sciences Reno, NV 2/00
California Association of Criminalists . Irvine 10/87
Toxicology Workshop Orange County Sheriff's Office 5/80
Semen Identification Course Serological Research Institute 10/85
Emeryville, CA
Rofin Polilight Training Las Vegas 4/91
Isoelectric Focusing Analytical Genetic Testing Center, Inc. | 3/92

Denver, CO

American Society of Crime Lab Directors

FBI FSRTC, Quantico, VA

9/93, 9/95, 9/96

CA Association Crime Lab Directors Las Vegas 4/96
CA Association of Crime Lab Directors San Diego, CA 4/97
American Society of Crime Lab Directors San Antonio, TX 9/97
American Society of Crime Lab Directors Memphis, TN 5/98
American Society of Crime Lab Directors Buffalo, NY 9/00
American Society of Crime Lab Directors Phoenix, AZ 12/01
American Society of Crime Lab Directors Tampa, FL 10/02
The National Forensic Science Technology Center Las Vegas, NV 6/99
Laboratory Auditing Course

American Academy of Forensic Science Seattle, WA 2101
Convicted Offender Statigte Meeting Reno, NV 5/02
Daubert Seminar sponsored by the American Board Las Vegas, NV 6/02

of Forensic Document Examiners

US Dept. of Justice / FBI / 30" Annual Symposium
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Statement of Qualifications
Name: Linda T. Errichetto
Page: 2

ADDITIONAL TRAINING / SEMINARS
Cotirse / Seminar Location Dates

on Crime Laboratory Development St. Louis, MO 8/02

Why Things Go Right, Why Things Go Wrong; Las Vegas, NV 10/02

Ethical Decision Making

Employee Performance Support System Las Vegas, NV 11/02

Executive Development - LVMPD Las Vegas / Mesquite, NV 01/03

Forensic Approaches to Mass Disasters / Reno, NV 04/03

CAC/NWAFS Meeting

COURTROOM EXPERIENCE .
Court Discipline Number of
Times

Clark County District Court All above disciplines *

Justice Court of Las Vegas Township, Clark County, | All above disciplines *

Nevada

Municipal Court of Las Vegas Blood Alcohol, Controlled Substances *

Municipal Court of Henderson Blood Alcohol *

Municipal Court of Boulder City Blood Alcohol *

Justice Court of Beatty, Nye County, Nevada Blood Alcohol, Controlled Substances and *

Serology
Nye County District Court Controlled Substances *
United States Federal Court Biood Alcohol , Controlled Substances and -
Serology

Nellis A.F.B. Adjutant General's Office Serology, Controlled Substances *
*Qualified as
an Expert
Witness
over 300

_M
EMPLOYMENT HISTORY
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Statement of Qualifications
Name: Linda T. Errichetto

a,

LH

Page: 4
Employer Job Title Date
Las Vegas Metropelitan Police Department Criminalist 877 — 8/93
Las Vegas Metropolitan Police Department Director of Lab Services 8/83 —»
present
University of Nevada at Las Vegas guest lecturer/instructor B8 —» 95

—————————————————————————————————————————————————————

PROFESSIONAL AFFILIATIONS

Organization Date(s)
Américan Society of Crime Lab Directors 94 — present
California Association of Crime Lab Directors 95 — present
American Academy of Forensic Sciences 86 —» present
California Associat_ion of Criminalists 87 — present
Northwest Associétion of Forensic Scientists 96 —
present

_
PUBLICATIONS / PRESENTATIONS:

“Detection of Drugs in Bloodstains, Il: Morphine” Journal of Forensic Science, Vol 25, No. 2, April 1980.

"Victims, Suspects, and Aids” California Association of Crime Lab Directors 1/1990

“DNA: Meaningful - Not Magical” Western States Sexual Assault Seminar, May, 1991.

OTHER QUALIFICATIONS:

Governor's Committee on Testing for Intoxication, member, 1984, 1993 — present

Technical Working Group on Education and Training in Forensic Sciences, member, July 01 - August 02

American Society of Crime Lab Directors, Management Survey, Committee Member (97) - Nominating Committee
Member (99) - Membership Committee (99)

American Society of Crime Lab Directors , Board of Directors, September 2000 - present

[Forensic Rev. 1, 6/01]
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DAVID ROGER
2 || Clark County District Attorney
Nevada Bar #002781
3 | SUSAN R. KRISKO
Depu(?/ District Attorney
4 || Nevada Bar #006024
200 South Third Street
5 || Las Vegas, Nevada 89155-2212
(702)435-4711
6 || Attorney for Plaintiff
7 DISTRICT COURT
8 CLARK COUNTY, NEVADA
9 {| THE STATE OF NEVADA, )
10 Plaintiff, CASENO: C202793
11 V§- DEPTNO: V
12 [| BRIAN KERRY OKEEFE,
#1447732
13 '1
Defendant.
14
NOTICE OF EXPERT WITNESSES
15 [NRS 174.234 (2)]
16 TO: BRIAN KERRY OKEEFE, Defendant; and
17 TO: BITA KHAMSI, Counsel of Record:
18 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
19 || NEVADA intends to call expert witnesses in its case in chief as follows:
20 1. LINDA EBBERT. NURSE LINDA EBBERT will testify as an expert in the
21 || medical field. She is anticipated to testify that she conducted the rape exam on the victim

2
~3

VintAaria Whitmarch Cha

90

danill tantifr mn b e T Amcns i st T U aanm an




o X 3 N o R LN

NN N NN NN NN e e e e e e e e e
o« 1 N D R W N =D O SN W N - O

ELECTRONICALLY FILED
07/19/2004 7:27:07 AM

NOTC ,_ 7
DAVID ROGER ERK
Clark County District Attorney

Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney

Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212

(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, g CASENO: (C202793
-Vs- g DEPTNO: V

BRIAN KERRY OKEEFE, g
#1447732 )

Defendant. g

NOTICE OF WITNESSES

[NRS 174.234 (1)(b)]

TO: BRIAN KERRY OKEEFE, Defendant; and
TO: BITA KHAMSI, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

NEVADA intends to call the following witnesses in its case in chief:

NAME ADDRESS

DUNCAN, J. P# 7157 Las Vegas Metropolitan Police Department
EGGLESTON, LYNDA 3864 ALGONQUINN #2, LV NV

MOTT, MICHELLE 1500 STARDUST, #A-2016, LV NV
POINON, C. P# 7160 Las Vegas Metropolitan Police Department
PRICE, R. P# 5626 Las Vegas Metropolitan Police Department
RUMERY, S. P# 6734 Las Vegas Metropolitan Police Department
WONG, T. P# 6812 Las Vegas Metropolitan Police Department
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These witnesses are in addition to those witnesses endorsed on the Information and

any other witness for which a separate Notice has been filed.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/S. Krisko

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of the State’s Additional Witness Notice, was made this

__19th day of JULY, 2004, by facsimile transmission to:

BITA KHAMSI, ESQ.
FAX #455-5112

R. Dawicki
Secretary for the District Attorney's Office
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(702) 455-4711
6 || Attorney for Plaintiff
7 DISTRICT COURT
" CLARK COUNTY, NEVADA
9 || THE STATE OF NEVADA, )
10 Plaintiff, CASENO: (C202793
11 -V§- DEPTNO: V
12 || BRIAN KERRY OKEEFE,
3 #1447732
1
Defendant.
14
NOTICE OF EXPERT WITNESSES
15 [NRS 174.234 (2)]
16 TO: BRIAN KERRY OKEEFE, Defendant; and
17 TO: BITA KHAMSI, Counsel of Record:
18 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
19 || NEVADA intends to call expert witnesses in its case in chief as follows:
20 1. DR. MORTILLARO OR DESIGNEE. Dr. Mortillaro or his designee will testify
21 | as an expert in the area of psychiatric medicine. He or his designee is anticipated to testify
22 || about the psychological effect of battered women’s syndrome and how it impacts the victim.
23 || Furthermore, he or his designee will testify about the reactions these women have to threats
24 || and the effect that has on consent.
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The substance of each expert witness' testimony and a copy of all reports made by or

at the direction of the expert witness has been provided in discovery.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #00 1

BY

Depu? District Attorney
Nevada Bar #006024

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of the State’s Additional Witness Notice, was made this
/ 0 *h day of August, 2004, by facsimile transmission to:

BITA KHAMSI, ESQ.
FAX #455-5112

K. Bacecie:

Secretary for the District Attorney's Office
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Curriculum Vitae

LOUIS F. MORTILLARO, PH.D.
501 South Rancho Drive, Suite F-37
Las Vegas, NV 89106
(702)388-9403 Fax (702) 388-9643
LFMORT@aol.com

LICENSURE

« Psychologist, State of Nevada, 1987, license number PY0169
- Marriage and Family Therapist, State of Nevada, 1985, license number 310

AREAS OF SPECIALIZATION

« Clinical -~ Counseling Psychology
+ Clinical Neuropsychology

» Clinical Health and Rehabilitation
- Family Psychology

BOARD CERTIFICATIONS

« National board for Certified Counselors, National Certified Counselor, 1984,
certificate number 447
« Diplomate, American Academy of Pain Management, 1988, certificate
number 144
« Diplomate, American Board of Forensic Examiners, 1996, certificate number
2118
. Diplomate, American Board of Forensic Medicine, 1996, certificate number
1393
. Fellow and Diplomate, American Board of Medical Psychotherapists, 1996,
certificate number 2096-1996
« Disability Analyst and Fellow, American Board of Disability Analysts, 1996,
certificate number 3556
» Diplomate of the American Board of Psychological Specialties
o Forensic Neuropsychology, 1997, certificate number 6112
o Family/Marital/Domestic Relations Psychology, 1997, certificate
number 6112

PROFESSIONAL CREDENTIALS

. California Life Credential in Pupil Personnel Services with Specializations in
Psychometry, Counseling, Social Work and Attendance, 1971, certificate
number 104682

- California Life Credential in Adult Education Subjects (Basic Education,
Biology, French and Social Sciences), 1969, certificate number 283258

LOUIS F. MORTILLARO
Curriculum Vitae




EDUCATIONAL HISTORY

Post Doctoral Study
Certificate of Specialization in Clinical Neuropsychology
The Fielding Institute, Santa Barbara, California
Dates Attended: February, 1996 — January, 1998
Major: Clinical Neuropsychology
Date certificate conferred: January 24, 1998
Course Work: 40 semester units
2000 hour practicum
200 hours clinical case supervision

Ph.D., United States International University, San Diego, California
Major: Professional Psychology

Minor: Clinical Psychodiagnostics

Dates Attended: 1976 — 1978

Date Degree Conferred. June 11, 1978

M.P.A., University of Southern California, Los Angeles, California
Major: Public Administration

Minor: Criminal Justice Administration

Dates Attended: 1974 — 1975

Date Degree Conferred: January 29, 1975

M.S.Ed., University of Southern California, Los Angeles, California
Major. Counseling Psychology

Minor: School Psychology

Dates Attended: 1867 - 1971

Date Degree Conferred: August 30, 1968

B.S., Loyola University of Los Angeles, California
Major: Biology

Minor. Chemistry/Philosophy

Dates Attended: 1962 — 1966

Date Degree Conferred: June 3, 1966

INTERNSHIP
Predoctoral Internship (2500 hours)
1976 — 1978

. Clark County Juvenile Court

Las Vegas, Nevada

Supervisors:  Patrick Maloney, Ph.D.
Verdun Trione, Ed.D.

LOUIS F. MORTILLARO
Curriculum Vitae
Page 2




Supervise forty hour per week practice of conducing psychological
evaluations and performing psychotherapy for juvenile delinquents, status
offenders and abandoned, neglected, and abused children and their family
members in a juvenile court setting. Also, provided case
consultation/conferencing and training for a staff of institutional your
counselors and probation and parole officers, as well as provided expert
court testimony as requested.

« CareUnit Program
Lake Mean Hospital
North Las Vegas, Nevada

Supervised six hour per week practice of conducting psychological
evaluations, as well as performing individual, group and family
psychotherapy and consultation/conferencing services in an inpatient
hospital setting for substance abusers.

Postdoctoral Internship (2500 hours)

1978 — 1980

. Jean Hanna Clark Rehabilitation Center
Las Vegas, Nevada

Supervisor:  Verdun Trione, Ed.D.

Supervised forty hour per week practice of conducting psychological,
neuropsychological, presurgical and vocational evaluations; provided
biofeedback therapy and individual/group psychotherapy to help clients cope
with pain and psychosocial issues related to physical disability; performed
case consultation/conferencing within a multidisciplinary evaluation and
treatment team setting in a rehabilitation center for industrially injured
workers.

School Psychology Internship {700 hours}

1971

« Pasadena Unified School District
Pasadena, California

Supervisor:  Allen Webb, Ph.D.
O’Neal Varner, M.A. (350 supervised hours)

Conducted psychoeducational evaluations for school-aged students to
identify levels of learning disability, emotional disturbance, and attention

LOUIS F. MORTILLARO
Curriculum Vitae
Page 3




deficits. Communicated test results and developed remedial _
recommendations through use of a written report and verbal presentation
during participation in case conferences with teachers, parents, and school
administrators.

1972

» Clark County Juvenile Court
Las Vegas, Nevada

Supervisor:  Allen Webb, Ph.D. (350 supervised hours)

Conducted psychoeducational evaluations for school-aged students
involved with the Clark County Juvenile Court as an adjudicated delinquent,
child in need of supervision, or a child abandoned, neglected, or abused by
their parents. Written test results were submitted to the Juvenile Court
judge, hearing master, probation and parole officers, parents, and the Clark
County School District for use in developing prescriptive remedial
educational and behavioral changing treatment programs.

PROFESSIONAL EXPERIENCE

1989 - Present
Private Psychology Practice

As part of a diversified outpatient and hospital practice, the following
psychological services are provided not only for self-referred clients, but also
upon referral from physicians, chiropractors, insurance claims adjustors, nurse
case managers, psychological colleagues, attorneys, the courts and private
industry:
« Assessment — neuropsychological, psychological, presurgical, vocational,
child custody, competency, and fitness for duty.
« Treatment — individual, group, family, and marital psychotherapy;
biofeedback therapy; psychoeducational lectures
+ Consultation — conferencing/consultation with physicians, psychological
colleagues, lawyers, judges, appeals, and hearing officers, claims adjusters,
nurse case managers, physical and occupational therapists, clients, client
family members, vocational rehabilitation counselors, and private party
representatives.

Psychological services provided are for clients referred from the following
practice areas and present with a number of medical and psychosocial problems:
« Hospital practice
o Health South Rehabilitation Hospitals
* Head trauma
* Post surgical rehabilitation

LOUIS F. MORTILLARO
Curriculum Vitae
Page 4
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» Spinal cord injuries
= Cerebrovascular accidents
o Medical/Surgical Hospitals (UMC, Valley, Humana, Mountain View,
Desert Springs, and Summerlin)
= Post-surgical recovery
» Trauma recovery
o Fountain Ridge Alcoholism Center
» Substance abuse/dependence detoxification process
= Full range of psychological disorders
o Montevista Psychiatric Hospital

. Forensic Practice
« Clark County Public Defender
o Competency to stand trial and assist counsel
o Sexual dangerousness
» Clark county Special Public Defender
o Death penalty mitigation
« Clark county District Attorney
o Sexual abuse
o Domestic violence
o Capital murder
« Defense and Plaintiffs Attorney’s
o Traumatic brain injuries
o Motor vehicle accidents
o Slip and falls
o Toxic exposure
o Competency to manage one's own affairs
» Clark County Family Court
o Child custody
o Parental fitness
o Parent-child reunification
« Private Industry
o Fitness for duty
o  Work place violence Potential

1995 — 2003
Psychology Director
NovaCare Pain and Rehabilitation Center

Provided clinical health and rehabilitation psychologicai services for NovaCare's
CARF accredited Pain and Rehabilitation Center's Chronic Pain Management
Program including conducting psychological and neuropsychological evaluations:;
provided individual and group pain and stress management counseling
biofeedback therapy and psychoeducational lectures; and performed
psychological consultation/conferencing with physicians, claims examiners, nurse

LOUIS F. MORTILLARO
Curriculum Vitae
Page 5
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case managers, rehabilitation counselors attorneys, hearing officers and appeals
officers. Clinical was closed in January 2003.

1995 - 1998
Psychological Evaluator
Las Vegas Metropolitan Police Department

Provided pre-employment conditional job offer screening and evaluation services
for public safety personnel (police officers, corrections officers and police officer
cadets), meeting the standards of the Americans With Disabilities Act of 1990
and Civil Rights Act of 1991.

The Nevada Pain and Rehabilitation Center was Southern Nevada's first
privately owned multidisciplinary CARF accredited rehabilitation center providing
evaluation and treatment programs for chronic pain management, injury
management, pain counseling, work hardening/work simulation, and singular
service medical, psychological, physical and occupational therapy treatments
primarily for industrial injured workers.

Clinical services provided included, for industrially injured workers, conducting
psychological, presurgical and neuropsychological evaluations; providing
individual and group pain and stress management counseling biofeedback
therapy and patient education lectures; performing psychological
consultation/conferencing with physicians, claims examiners, nurse case
managers, rehabilitation counselors, judges, attorneys, hearing officers and
appeals officers.

Administrative duties included, in association with partner, Chief Executive
Officer and Chief Financial Officer, assisted in planning, organizing and directing
the medical, paramedical and support staff of fifty employees; preparing and
administrating the corporate budget; approval of purchase or capital items and
supplies; recruiting, hiring and training of staff, specifically psychologists, test
examiner, and biofeedback therapist; setting work standards and evaluating
employee performance; establishing policies and procedures; participating the
senior management team and executive committee meetings; maintaining public
contact with referring sources; and coordinating the public relations and
marketing efforts.

1985 - 1994
Owner/Consultant
Children’'s QOasis Schools, Inc.
Las Vegas, Nevada

Co-owner with spouse of two preschool and day care centers located in Spring
Valley and The Lakes, Las Vegas, The Spring Valley School had a continuous
enrollment of 100 children and The Lakes School served an average of 220

LOUIS F. MORTILLARO
Curriculum Vitae
Page 6




children. As owner, facilitated the recruitment and supervision of directors for the
two schools, prepared and administered the corporate budget, and helped
organize and implant the school curriculum. The Spring Valley School was sold
in December, 1990 and The Lakes School was sold in April, 1994.

1978 — 1989

Chief Psychologist
Jean Hanna Clark Rehabilitation Center
Las Vegas, Nevada

Performed the duties of Chief Psychologist in a multidisciplinary rehabilitation
center owned and operated by the State Industrial Insurance System (SIIS).

Clinical duties included providing injured workers psychological, presurgical and
neuropsychological evaluations; individual and group pain and stress
management counseling, biofeedback therapy and psychoeducational lectures;
and performing psychological consultation with physicians , claims examiners,
nurse case managers, rehabilitation counselors, judges, attorneys, hearing
officers and appeals officers.

Administrative duties include: planning, organizing and directing services;
recruiting, hiring and training a staff of four psychologists, one test examiner,
one biofeedback therapist, and four secretaries; setting work standards and
evaluating employee performance; establishing policies and procedures; serving
on the senor management team and executive committee; maintaining public

contact with referring sources; and contributing to public relations and marketing
efforts.

1971 - 1978

Chief Psychologist
Clark County Juvenile Court
Las Vegas, Nevada

Performed the duties of Chief Psychologist for Clark County Nevada's Juvenile
Court with juvenile delinquents, children in need of supervision, and abandoned,
neglected, and abused children.

Clinical services included conducting psychological evaluations used in court
placement disposition; provided individual group and family counseling;
performed psychological consultation/conferencing with the probation, parole,
institutional and judicial departments, collected and analyzed data for research
and evaluation designs of federally funded court programs; and provided
continuing education seminars for staff and educational instruction for youthful
offenders and their parents.

LOUIS F. MORTILLARO
Curriculum Vitae
Page 7




Administrative duties included planning, organizing and directing services;
preparing and administering the department budget; ordering supplies and
equipment; facilitating the planning and writing of Federal Grant proposalis;
coordinating work activities and maintaining extensive contact with other court
services and community agencies; recruiting, hiring and training of psychological
services staff; setting work standards and evaluating employee performance;
implanting employee counseling, disciplinary or termination procedures where
appropriate; collected, analyzed and utilized data in administrative and
department accountability studies; serving on the Director's Senior Management
Team.

1969 — 1971

Adult Education Instructor

Work Incentive Program (partnership program between the Department of
Employment and the Department of Family Services)

Los Angeles City Schools, Los Angeles, California

Teacher of basic education subjects, such as math, reading, english grammar
and spelling to welfare recipients in a federally funded program located in South
Central Los Angeles (Watts area). Upon successful completion of this
educational remediation program, recipients were refereed for vocational
rehabilitation training leading to re-entering the job market.

1968 — 1969

Employment Counselor
Department of Employment
East Los Angeles, California

Provided employment counseling and vocational testing with adults and
teenagers for job development and placement services in the predominantly
Hispanic community in east Los Angeles, California. Administered and
interpreted the General Aptitude Test Battery (GATB).

1967 — 1968

High School Teacher/Coach
Biack-Foxe School, Los Angeles, California

Teacher of biology and general science subjects for students in grades 9-12.
also served as varsity track coach and counselor/faculty advisor to junior and
senior classes.

SUPPLEMENTARY EMPLOYEMENT HISTORY

LOUIS F. MORTILLARO
Curriculum Vitae
Page 8




Associate Producer — Ask Rita Television Show
Martin Bergman and Rita Rudner, Producers

Part-Time College Teaching
1976 — 1984

Park College School for Community Education
Parkville, Missouri

. Adjunct professor of psychology in the off campus program located at Nellis
Air Force Base, Nevada

« Taught at least one undergraduate psychology class per semester from the
following curriculum offerings; Theories of Personality, Counseling Theory,
Tests and Measurements, Special Topics in Social Psychology and
Independent Study.

« Served as the Resident Academic Director providing curriculum
accountability, teacher evaluations and teacher recruitment services in
association with the resident program administrator.

1978 - 1989

Nova University
Las Vegas, Nevada

« Instructor in the off-campus graduate education curriculum taught in Las
Vegas, Nevada.

. Taught classes in Stress Management, Human Sexuality, Parental
Counseling, Exceptional Children, Educational Theory Into Practice and
Administration and Supervision.

. Performed mentor and advisor services for students completing their
master's project.

1973 - 1976

Clark County Community College
Las Vegas, Nevada

« Part-time Instructor of undergraduate courses.

- Taught courses in criminal justice administration, general psychology, and
the psychology of adjustment.

1978 - 1979

New College/Stoner Chiropractic Foundation

LOUIS F. MORTILLARO
Curriculum Vitae
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Las Vegas, Nevada

» Instructor

« Taught courses in behavioral science applications for chiropractic doctors
enrolled in a continuing education program co-sponsored by the Stoner
Chiropractic Foundation and New College.

1977

College of Great Falls, Montana
Great Falls, Montana

« Instructor

» Taught a winter quarter class (intense format) titled “"Using Community
Resources (Including Diversion)” for the State of Montana probation officers,
youth institution supervisors, and aftercare workers.

1972 - 1986

University of Nevada, Las Vegas
Las Vegas, Nevada

« Part-time Instructor

- Taught undergraduate course in Stress Management and graduate courses
in Family Dynamics, Counseling in Agencies, and Special Problems in
Family Dysfunction.

1986 — 1990

Golden Gate University
San Francisco, California

» Part-time Instructor

« Taught graduate level courses in research design and statistics in the
MBA/MPA program located off campus at Fort Irwin, California; Edwards Air
Force Base, California; Nellis Air Force Base, Nevada; and George Air
Force Base, Victorville, California.

Training and Consultation Services

Provided educational seminars and organizational consulting for the following
clients:

« lllinois Probation Council, 1976 — 1978

« National Council of Juvenile and Family Court Judges, 1976 — 1978

+ Tropicana Hotel, 1986 — 1988

- EG&G, 1981 - 1986

LOUIS F. MORTILLARO
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Sands Hotel, 1988

Mardi Gras Best Western Hotel, 1981 — 1989
Clark County School District, 1974 — 1978
Home of the Good Shepherd, 1976

Furnace Creek Inn (Death Valley), 1989 — 1996
Nevada Industrial Commission, 1979 — 1987

PROFESSIONAL MEMBERSHIPS/ACTIVITIES

L]

[ ] [} [ ] L] L] * * ] [ ] L] L] [ ] [ ] -

Member — American Psychological Association
Division memberships:

+ Rehabilitation Psychology
Health Psychology
Clinical Neuropsychology
American Psychology — Law Society
Psychologists in Independent Practice
Family Psychology

Nevada State Psychology Association

« Treasurer and Executive Committee Member, 1991 ~ 1992

» President elect and Executive Committee member, 2001 — 2002
. President and Executive Committee member, 2002 — 2003

The American Pain Society

International Association for the Study of Pain

Association for Counseling and Development

Society for Behavioral Medicine

International Neuropsychology Society

National Academy of Neuropsychology

Coalition of Clinical Practioners in Neuropsychology (Charter Member)
Reitan Society (Charter Member)

Association for Applied Physiology and Biofeedback

The American Assaociation for Marriage and Family Therapy (Clinical Member)
Phi Delta Kappa — University of Southern California Chapter

Phi Kappa Phi — University of Southern California Chapter

The American Academy of Pain Management

Program Committee Member (term: 1997 — 2000) — Division of Counseling
Psychological Association

PUBLICATIONS

Mortillaro, Louis F. Mastering Math: Manual For Testing and
Reinforcement Exercises. Santa Ana, California:
Methods Research Associates, Inc. 1971.

Trione, Verdun and “Measuring Professional Performance of Counselors

LOUIS F. MORTILLARO
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Mortillaro, Louis F.

Mortillaro, Louis F.

And Carmany, James P.

Mortiliaro, Louis F.

Mortillaro, Louis F.

Mortillaro, Louis F.

Mortillaro, Louis F.

Mortillaro, Louis F.
And Stoner, Fred L.

Fisher, Ronald,
Mortiilaro, Louis F.
and Johnson, Donald

Mortillaro, Louis F.

by Objectives” in Trione, Field Events and Theory for
Counselors, Xerox College Publishing, Lexington,
1975, pp. 278-285.

“Service Accountability Model for the Juvenile Justice
System,” Juvenile Justice, May 1975, Vol. 26, No. 2,
pp! 35'39.

“The Behavioral Accountability Program,” Juvenile
Justice, August, 1975, Vol. 26, No. 3, pp. 24-30.

Behavioral Negotiation Process,” The Group
Leader's Workshop, No. XXI!I, November 1977, pp. 5-
6.

“The Use of Psychological Services in a Juvenile
Court Setting,” Juvenile Justice, May 1978, Vol. 29,
No. 2, pp. 7-12.

“An Analysis of California Psychological Inventory
Factors in Predicting and Differentiating between
Juvenile Delinquents and Status Offenders,”
Unpublished Doctoral Dissertation, San Diego,
California, June 1978.

“Personal Evaluation of Doctors of Chiropractic
Enrolled in a Continuing Education Program,” The
Digest of Chiropractic Economics,
November/December, 1978, Volume 21, Number 3,
pp. 24-25

“A Discussion on the Behavioral Medicine Approach
to the Treatment of Chronic Back Pain,” Nevada
Personnel and Guidance Journal, November 1979,
Vol. 1, pp. 15-23.

“A Coordination Personnel System for Hiring
Chiropractic Assistants and Chiropractic Technicians,”
The ACA Journal of Chiropractic, June 1980, Vol. 17,
No. 6, pp. 30-32.

MEMBERSHIP ON COMMUNITY BOARDS (past and present)

Youth Charities of Southern Nevada
Big Brothers/Big Sisters of Southern Nevada (past President)

LOUIS F. MORTILLARO
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Boys & Girls Club of Southern Nevada {Advisory Board)
HELP, Inc.

Nevada Association for the Handicapped

Mispah House

Nevada Network Against Domestic Violence
Fraternal-Order of the Desert Big Horn Sheep

STATE BOARDS

Appointed Member, Nevada State Board of Psychological Examiners
First Term: December 14, 1992 to June 30, 1995
Second Term: July 1, 1995 to June 30, 2000
President of Board: July 1, 1998 to June 30, 2000

MEDIA

Television interviews for local newscasts
Radio interviews on topics of a psychological nature

HONORS

Marquis’ Who's Who in Medicine and Healthcare, since 1999/2000
Marquis’ Who's Who in America, since 2000

Marquis’ Who's Who in the West, since 1977

Who's Who in the Behavioral Sciences, since 1983

Who's Who Among Human Services Professionals, since 1985

“Outstanding Professional in Human Services” from the American Academy for
Human Services (1974)

“Outstanding Service” — Board of Directors, Boys & Girls Club of Southern
Nevada: 1992

“Outstanding Service” — Board of Directors, Boys & Girls Club of Southern
Nevada: 1997

“Outstanding Service” — Board of Directors, Big Brothers/Big Sisters of Southern
Nevada, 1978

“Outstanding Service” — Board of Directors, Big Brothers/Big Sisters of Southern
Nevada, 1983

LOUIS F. MORTILLARO
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- . .

“Track Coach of the Year” — Prep League in Los Angeles, California (1968)

“QOutstanding Student Legislator” — Loyola University of Los Angeles, California
(1965)

Autobiographical sketch included in the book Distinguished Men In Southern
Nevada, 1995, 1998, 2001 publications

LOUIS F. MORTILLARO
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PHILIP J. KOHN, PUBLIC DEFENDER oK
NEVADA BAR NO. 0556 -

309 South Third Street, Suite 226 mre v am e,
Las Vegas, Nevada 89155 i

(702) 455-4685

Attorney for Defendant
DISTRICT COURT, LAS VEGAS
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, ; CASE NO. C202793

V. % DEPT. NO. V
BRIAN KERRY O'KEEFE, )) DATE: August 31, 2004
) TIME: 9:00 a.m.
Defendant. }’

OPPOSITION TO MOTION TO ADMIT EVIDENCE OF OTHER CRIMES

COMES NOW, the Defendant, BRIAN KERRY O'’KEEFE, by and through BITA
KHAMSI, Deputy Public Defender and hereby files this Opposition to Admit Evidence of Other

Crimes.

This Motion is made and based upon all the papers and pleadings on file herein, the

attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.
DATED this %0 _day of August, 2004,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

%/pﬂ W .
By

BITA KHAMSI, #5686

Deputy Public Defender

RECEIVED
AUG 3 1 2008
CLERKX
10§OUNTY
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Brian and Victoria Whitmarsh have been boyfriend and girlfriend for around three
and a half years, and lived together off and on for two and a half years (PHT p. 8). On May 29,
2004, between three an five in the afternoon, Ms. Whitmarsh let Brian into their apartment so he
could gather his belongings (PHT p. 18-19). The night before, they had argued, and Ms.
Whitmarsh had him trespassed off the property.

Victoria said that when Brian walked in, he grabbed her and pushed her in the upper
chest area onto the couch. (PHT p. 7). She says he then grabbed her by the hair and hit her head
against the back of the couch (PHT p. 9). Brian then asked her to “give him a blow job”, and she
did not tell him no. She proceeded to fellate him for about 30 seconds (PHT . 24). After she
briefly fellated him, Brian asked her for vaginal intercourse. Ms. Whitmarsh again did not refuse,
and she also did not resist trying to take her clothes off (PHT p. 25).

After having vaginal intercourse with Ms. Whitmarsh, Brian asked her to have anal
intercourse with him. Ms. Whitmarsh testified that she told him no, but that he forced her to have
anal intercourse with him (PHT P. 26). Ms. Whitmarsh told him to stop, and that it hurt. (PHT p.
12). This incident is the only time in their history together that Ms. Whitmarsh has alleged that
Brian forced her to have sex with him.

The other incidents that the State seek to introduce concern allegations of battery domestic
violence. Some of the incidents involved visible injuries, while others did not. In most of the
calls, either Ms. Whitmarsh had been drinking alcohol, or both Ms. Whitmarsh and Brian had been
drinking. On January 7, 2003, Brian was arrested for slapping Ms. Whitmarsh. When the police
arrived, both parties and been drinking. Brian pled guilty to resisting a police officer. On the

August 6, 2003 call to the police, there were no visible injuries. Ms. Whitmarsh alleged that Brian
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grabbed a hold of her ponytail, but never pulled it. When the police arrived, they noted that Ms.
Whitmarsh had been drinking.

The November 25, 2003 incident that the State seeks to introduce actually occurred not on
the 25™, but on November 14, 2003. Brian pled guilty to the charge of battery domestic violence
from that incident. On November 26, 2003, the police were called because neighbors heard
arguing. Both Ms. Whitmarsh and Brian told the police that no one had been touched. The police
noted that both parties had been drinking. At that time, the police officers took pictures of Ms.
Whitmarsh’s injuries from the previous incident on November 14" On April 3, Ms. Whitmarsh
accused Brian of slapping her. When the police arrived, they noted that she had no visible injuries,
and that she had been drinking. The police were called again on April 5, 2003, when Ms.
Whitmarsh accused Brian of slapping her. Ms. Whitmarsh had a scratch on her face. The police
noted that both parties had been drinking.

The state now seeks to introduce these alleged incidents of battery in their case in chief
wherein Brian O’Keefe is accused of sexually assaulting Ms. Whitmarsh.

LAW AND ARGUMENT

The general rule with regard to character evidence is that evidence of other crimes or bad
acts 1s inadmissible to prove the character of a person in order to show he acted in conformity with
such character. NRS 48.045. “The justification for this rule is that ‘[e]vidence of uncharged
misconduct may unduly influence the jury, and result in a conviction of the accused because the

jury believes he is a bad person’ Crawford v. State, 107 Nev. 345, 348(1991), (citing Berner v.

State, 104 Nev. 695,697, 765 P.2d 1144, 1145 (1988). Motive, intent, plan, and identity are some
of the objectives for which such evidence may be admitted. NRS 48.045(2) emphasis added.
Evidence of alleged misconduct may be acceptable if three conditions are met at a
hearing held outside the presence of the jury: (1) the incident is relevant to the crime charged; (2)
the incident is proven by clear and convincing evidence; and (3) the evidence is more probative
than prejudicial. See, Petrocelli v. State, 101 Nev. 46, 692 P.2d 503 (1985); Walker v. State, 116
3
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Nev. 442, 997 P.2d 803 (2000) (citing Tinch v. State, 113, 1170, 1176, 946 P.2d 1061 (1994).)

The Court has emphasized that NRS 48.045(2) is merely an exception to the general presumption
that uncharged bad acts are inadmissible. Tavares v. State, 117 Nev. Adv. Op. 61, 30 P.3d 1128
(Sept. 17, 2001).

In evaluating the relevance of prior bad acts to the crime charged, the Courts have
consistently noted events remote in time from the charged incident have less relevance in proving

later intent. Walker v. State, 116 442, 997 P.2d 803 (2000). Also, when the connection between

two acts is not clearly perceived, evidence of the uncharged act should be excluded. Berner v.

State, 104 Nev. 695, 765 P.2d 1144 (1988) (citing, McMichael v. State, 94 Nev. 184, 577 P.2d 398

(1978).

The evidence presented must be clear and convincing. Unsubstantiated charges of
misconduct hinder the defense and present a grave danger to the fairness of the trial. Berner, 104
Nev. at 698. The prosecution should not be allowed to make its case on the basis of unreliable
testimony about a remote event. Id. The use of specific conduct to show a propensity to commit
the crime is clearly prohibited and is commonly regarded as sufficient grounds for reversal. NRS

44.045(1); Berner, Supra,

This evidence must nevertheless be limited according to prejudicial effect. NRS
48.035. Although the admission of evidence of separate and independent criminal acts rests within
the sound discretion of the trial court, it is, nevertheless, the duty of that court to strike a proper

balance between the probative value of the evidence and its prejudicial dangers. Mayes v. State,

95 Nev. 140, 591 P.2d 250 (1979). Care must be taken to require that such evidence be probative
of something beyond mere bad character, such as intent, motive or plan. Berner, 104 Nev. at 697.
The Court has also established that in evaluating whether the probative value of the
evidence is substantially outweighed by the danger of prejudice, the evidence of prior bad acts may
unduly influence the jury and result in a conviction based on the accused's propensity to commit a

crime rather than on the State's ability to prove all the elements of the crime. Walker, 166 Nev, at

447,
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The use of uncharged bad act evidence to convict a defendant is heavily disfavored
in our criminal justice system because bad acts are often irrelevant and prejudicial and force the

accused to defend against vague and unsubstantiated charges. Taveres v. State, 117 Nev. Adv.

Rep 61, 30 P.3d 1128 1131 (2001); Walker v. State, 116 Nev. 442, 997 P.2d 803 (2000) (citing

Berner v. State, 104 Nev. 695, 696-97, 765 P.2d 1144, 1145-46 (1988). The principal concern

with admitting such acts is that the jury will be unduly influenced by the evidence, and thus
convict the accused because it believes the accused 1s a bad person. Id.
The High Court established a three prong test that must be met for the evidence of

alleged misconduct to even be considered acceptable:

(1)  the incident is relevant to the crime
charged;

(2) the incident is proven by clear and
convincing evidence; and

(3) the evidence is more probative than prejudicial.

See, Petroceili v. State, 101 Nev. 46, 692 P.2d 503 (1985).

In the instant case, the prior alleged batteries are not relevant to the crime charged.
The prior incidents the State intends to introduce is not significantly related to the present charge.
In our case, Ms. Whitmarsh contends that Brian pulled her hair, pinned her down, and sexually
assaulted her.

The other cases that the State is seeking to admit go back to seventeen months before the
instant incident. In most of the other cases, Ms. Whitmarsh accused Brian of slapping or hitting
her. Of the six times that the police were called, Ms. Whitmarsh had been drinking alcohol. At
no point did she ever accuse Brian of sexually assaulting her or even attempting to. Brian pled
guilty to battery domestic violence in the incident stemming from the November 14, 2003 battery.
All of the other alleged incidents were either not pursued or no disposition has been noted. The
fact that Ms. Whitmarsh has accused Brian of slapping or hitting her in previous incidents is not

significantly relevant to be admissible in the State's initial case where he is charged with sexually

assaulting her.
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The evidence the State seeks to admit is clearly more prejudicial than probative.
One of the purposes of NRS 48.045(2) is to shield the defendant from undue prejudice and to
prevent convictions based on bad character rather than the evidence. The Nevada Supreme Court

has previously ruled that this purpose is absolutely improper. Berner v. State, 104 Nev. 695, 765

P.2d 1144 (1988).

Certainly, the fact that a case has domestic overtones does not preclude the State from
seeking to admit prior bad acts that comport with NRS 48.045(2). However, simply because the
two separate acts involve the same people does not make it admissible under any of the exceptions
in NRS 48.045(2).

The Federal cases the State cites to concerning intent are distinguishable from the instant
case in that the prior bad acts the prosecution sought to introduce was evidence of almost identical

conduct previously. In United States v. Kirk, 528 F. 2d 1057 (5" Cir. 1976), defendant Kirk told

officers that he was going to Washington to kill the President. The Court allowed evidence of a
prior conviction in which he had made a similar threat against the President’s life.

In United States v. Beechum, 582 F. 2d 898 (5" Cir. 1978), defendant Beechum had been

suspected of tampering with the mail by opening it and taking money and other valuables from the
letters he was carrying as a substitute letter carrier. The government “planted” a letter containing
paper currency and a silver dollar, which was later found to be tampered with. Upon a search of
Beechum, they found the silver dollar in question, along with credit cards not in his name that had
been taken from previous letters some time before. The evidence of his taking the credit cards was
introduced at trial to show that his intent in possessing the silver dollar was, not to return it, as he
laimed, but to keep it, as he had kept the previous credit cards.

In United States v. Deloach, 654 F.2d 763 (D.C.C. 1980), the Defendant was charged with

making false statements in making an application for labor certification. The Court allowed
testimony of three other aliens who testified that the Defendant had taken their money for false
promises to find them jobs and labor certifications. Court held that testimony from three prior
incidents was admissible under common scheme or plan and intent, because it tended to show that

the Defendant did not have the true intent to make an honest application for labor certification on
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behalf of the client who paid him, but that he simply took money from others without having a
genuine intentton of procuring the documents legally.

In the instant case, the prior bad acts sought to be introduced are dissimilar acts than what

is alleged in the case at hand. The intent and motive are dissimilar. There is no question that Ms, |

Whitmarsh is alleging that Brian sexually assaulted her against her will. The other incidents
involve alleged batteries, which are quite different from the instant case. Ms. Whitmarsh contends
that Brian pulled her hair, pinned her down, and at certain times, she told him no. The fact that
Brian has been arrested previously for prior batteries does not negate a defense of consent.
Admitting evidence of the prior acts would be so prejudicial as to outweigh any probative effect.
The evidence of the batteries would only tend to serve a theory that Brian is a violent or bad
person, so he must have committed this violent or bad act. This is exactly what the law cautions
against.

In People v. Balcom 7 Cal 4™ 414, 422-423 (1994), defendant was convicted of forcible

rape. At trial, the court admitted evidence of a subsequent rape that defendant committed six
weeks later for which he was convicted in Michigan. The victim testified that he raped her while
putting a gun to her head, while the defendant contended that the sexual act was consensual. The

Court noted that the disparate accounts

. create no middle ground from which the jury could conclude that
defendant committed the proscribed act of engaging in sexual intercourse with the
victim against her will by holding a gun to her head, but lacked criminal intent
because, for example, he honestly and reasonably, but mistakenly, believed she
voluntarily had consented. Balcom at 422,

The Court discussed the admission of the bad acts to prove intent;

“Evidence of intent is admissible to prove that, if the defendant committed the act
alleged, he or she did so with the intent that comprises an element of the charged
offense. “In proving intent, the act is conceded or assumed; what is sought is the
state of mind that accompanied it.”[Citation](People v. Ewoldt, 7 Cal 4™ 380
(1994). In the present case, however, if the jury found that defendant committed
the act alleged, there could be no reasonable dispute that he harbored the requisite
criminal intent. Id at 422-423.
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Interestingly enough, The Court, right after stating that the not guilty plea put the elements,
including intent at issue, then determined that the limited probative value of the evidence of the
uncharged offense to prove intent was outweighed by the substantial prejudicial effect of the
evidence. It did, however, find the evidence admissible under common scheme or plan. Id at 423.

Similarly, if the jury in this case found that Brian committed the act alleged, there could be
no reasonable dispute that he harbored the requisite criminal intent. There is no “common scheme
or plan” between the two acts. Admission of such evidence would be more prejudicial than
probative.

Proclaiming one’s innocence does not open the floodgates of character evidence to rush
forth in trial. Certainly, this bare statement goes directly in opposition to the controlling Nevada

Supreme Court’s opinion that

4

‘... even for rebuttal at trial, evidence of character traits would not be admissible
under the Evidence Code except in specifically defined circumstances. Neither the
fact that a defendant has claimed innocence . . . . appear among those
enumerated exceptions.” See NRS 48.045. Sheriff v. Hawkins, 104 Nev. 70, 752
P.2d 769 (1988)(emphasis added).

The Overton v. State 78 Nev. 198, 370 P.2d 677 (1962) case that the State cites to involves
a Defendant who was charged with the unlawful possession and control of heroin. Evidence of a
previous occasion when Overton spoke about capping and selling heroin was introduced to show
that Overton had knowledge of and was familiar with heroin.

Knowledge of the narcotic nature of heroin is quite different than knowledge that a person
does not like to be beaten. Even if the defendant did present a defense of consent to rough sex,
Ms. Whitmarsh can clearly testify that she did not consent to it. She herself can tell the jury that
this behavior was unacceptable. The state’s desire to present “evidence of the repeated beatings”™
again directly serves the purpose of asserting that Brian is a violent person, therefore, he must have
committed this crime. This reasoning is exactly why the Supreme Court asks for caution to be
exercised regarding bad acts. The jury would find Brian guilty because he battered before. The

defendant is under no obligation to present any evidence. The mere fact that he is exercising his
8
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constitutional right to trial does not open the flood gate for the State to introduce claimed bad acts.
The evidence sought to be introduce is highly prejudicial, and is substantially outweighed

by it’s probative value. The State’s citation from United States. v. Mahler, 452 F.2d 547 (9" Cir.,

1971) , 545 F.2d at 1222 needs to be put in its full context so as to not mislead the court into
believing that the appellate court in any way condoned the admission of highly prejudicial
evidence. The appellant appealed the admissibility of certain relevant evidence because of its
prejudicial nature. The Court did not reverse the finding because they could not find that the trial

judge had exercised a clear abuse of discretion. The quote, in its entirety, reads:

Appellant’s complaint is that the relevance is so slight and the potential for
prejudicial effect is so great that the evidence should have been excluded. We
likewise agree with appellant that the evidence was prejudicial. The best
evidence often is. Mabhler at 548, emphasis added.

Finally, the State cites Sutton v. State, 114 Nev. 1327, 972 P.2d 334 (1998) in an attempt to
admit the prior bad act under a catch-all contention that they need to tell the “complete story” of
the crime. In Sutton, a drug case, the State was allowed to present evidence of prescription pills
that were found in close proximity to methamphetamine and marijuana found during a search of
Sutton’s home. Although the State did not charge Sutton with possession of the prescription pills,
the evidence was admitted at trial under the State’s theory of res gestae, claiming that the police
officers could not provide an account of their search without referring to the uncharged pills.

Interestingly enough, the Court found that the drug evidence was improperly admitted
under the “complete story of the crime” doctrine, and reversed and remanded the case. The Court

noted that

The State’s primary purpose in proffering evidence of the uncharged pills
was to inflame the jury against Sutton in an attempt to obtain a conviction. Because
the State could have introduced evidence of the crimes for which Sutton was
charged without making reference to the uncharged container of pills, we reject the
State’s arguments and conclude that the uncharged container of pills did not
constitute admissible res gestae evidence. Due to its highly prejudicial nature, we
conclude that the district court’s admission of the uncharged container of pills was
manifestly wrong. Sutton at 336-337.

The Court also distinguished the Sutton case from State v. Shade, 111 Nev. 887, 900 P.2d

327 (1995). In Shade, an informant arranged to buy drugs from Shade and his stepson Kenneson.
9
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The informant gave Kenneson $1600 in case, and asked him to get heroin. Shade gave Kenneson
$400 and told him to purchase some methamphetamine and cocaine for his personal use.
Kenneson then purchased heroin, methamphetamine, and cocaine from the dealer, and returned to
the car. Shade dropped Kenneson off, and when Kenneson passed the heroin off to the informant,
he was arrested. Shade was immediately pulled over, and arrested for possession of the
methamphetamine and cocaine.

In Shade, the Court ruled that the evidence of Shade’s uncharged heroin purchase should
not have been excluded, since it would be impossible to explain where the methamphetamine and
cocaine came from since all the drugs were purchased in the same transaction. Kenneson was first
arranging to purchase the heroin, and when Shade knew of this, he asked Kenneson to additionally
purchase methamphetamine and cocaine for himself. Because these actions are inextricably
intertwined with the charged crimes, since they occurred contemporaneously, the Court deemed
them admissible under res gestae.

In contrast, the instant sexual assault case is not so intertwined with the previous incidents
that Ms. Whitmarsh could not describe the alleged sexual assault without talking about the
previous incidents. She can certainly explain her fear of Brian without prejudicing the jury with the
previous events. Allowing such evidence would so unduly influence the jury that they would
certainly convict Brian simply because they believed he was a bad person.

A prosecutor seeking admission of this volatile evidence must do so in the pursuit of justice
and as a servant of law. "The twofold aim of which is that guilt should not escape or innocence

suffer.” Berger v. United States, 295 U.S. 78, 88, (1935). Thus, "It is as much [a prosecutors]

duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use

every legitimate means to bring about a just one". Id.

10
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One would have to ask if the prosecution is seeking justice in this case, or merely a conviction
based on prior conduct.
CONCLUSION
Based on the foregoing, the Defendant respectfully requests that this Honorable

Court deny the prosecution’s Motion to Admit Evidence of Other Crimes..

DATED THIS 30th day of August, 2004.
Respectfully Submitted:

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: %WL/‘L '

Bita Khamsi, #5686
Deputy Public Defender

11
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:

YOU WILL PLEA‘SE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion on for hearing before the Court on the 31st day of August, 2004, at
9:00 am.

DATED this i day of August, 2004,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

Y e

BITA KHAMSI, #5686
Deputy Public Defender

RECEIPT OF COPY

RECEIPT OF COPY of the foregoing Defendant's Opposition to State's Motion to
Admit Evidence of Other Crimes is hereby acknowledged thiség_ day of August, 2004.
CLARK COUNTY DISTRICT ATTORNEY

By: %W
L

12
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® ORIGINAL® .

Wy U

NOTC —_ ] )
PHILIP J. KOHN, PUBLIC DEFENDER 5’: L‘" S L "“ “T—"—
NEVADA BAR NO. 0556 batretoy CLERK
309 South Third Street, Suite 226
Las Vegas, Nevada 89155 —eteﬁGE:ﬁaE_Bgﬁﬂﬁ
(702) 455-4685 FJY
Attormney for Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, ) CASE NO. C202793X
)
V. ) DEPT.NO.V
)
BRIAN KERRY O'KEEFE, )
)
Defendant. )
)

DEFENDANT’S NOTICE OF WITNESSES, PURSUANT TO NRS 174.234
TO: CLARK COUNTY DISTRICT ATTORNEY:

You, and each of you, will please take notice that the Defendant, BRIAN KERRY

O'KEEFE, intends to call the following witnesses in his case in chief:

1. Duncan, J., P# 7157 Las Vegas Metropolitan Police Department
2. Eggleston, Lynda 3864 Algonquinn, #2, Las Vegas, NV
3, Mott, Michelle 1500 Stardust, #A-2016, Las Vegas, NV
4, Poinon, C., P# 7160 Las Vegas Metropolitan Police Department
5. Price, R., P# 56206 Las Vegas Metropolitan Police Department
6. Rumery, S., P# 6734 Las Vegas Metropolitan Police Department
7. Wong, T., P# 6812 Las Vegas Metropolitan Police Department
8. Welch, Stanley Clark County Public Defender’s Office
DATED this 31* day of August, 2004
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER
RECEIVED s [P /0
AUR 3 1 2804 Deputy Public Defender
COUNTY CLERK
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‘ day of August, 2004.

Case Name: Brian Kerry O'Keefe
Case No.: ¢202793x
Dept. No.: v

i 122

RECEIPT OF COPY
RECEIPT OF COPY of the above and foregoing Notice is hereby acknowledged this

CLARK TY DISTRICT ATTORNEY
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SUBTS F/
JAMES L. BUCHANAN II, ESQ. ED
Nevada Bar No. 000754 , -
300 South Maryland Parkway Ubr 4
Las Vegas, Nevada 89101 014 e
(702) 382-9103 o 0
Attorney for Defendant Q%<¢ﬁ45
cLER;ﬁ?#‘“&
DISTRICT COURT
CLARK COUNTY, NEVADA
* * 4% X * * * %
STATE OF NEVADA, ) CASE NO. : C202793
) DEPT. NO.: 5
Plaintiff, )
vs. )
) SUBSTITUTION OF ATTORNEYS
BRIAN K. O'KEEFE, )
)
Defendant. ) Date:
) Time:
I hereby consent to the substitution of JAMES L. BUCHANAN
IT, ESQ. in the place and stead of PUBLIC DEFENDER as my attorney
of record in the above-entitled matter.
DATED this 1°T day of October, 2004
sz K ok
BRIAN K. O'KEEFE V
We hereby consent
XMES L. BUCHANAN II, ESQ.
Nevada Bar No. 000754
300 S. Maryland Parkway
Lag Vegas, NV 89101
.// —_
[ @ T
"2 "PUBLI EFENDER
(9] 309 S. THIRD ST., #22¢
S W LAS VEGAS, NV 82101
=
in
‘.-
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ELECTRONICALLY FILED
10/18/2004 12:33:07 PM

CERT , @ﬂ
DAVID ROGER BRK

Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, g Case No: 202793
) Dept No: \Y
-Vs- )
BRIAN KERRY O'KEEFE, g
#1447732 )
Defendant. g

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of LVMPD FORENSIC LABATORY REPORT OF
EXAMINATION AND DNA SUMMARY CHART, EV#040529-2232, was made this 18"

day of October, 2004, by facsimile transmission to:

JAMES BUCHANAN, ESQ.
387-6368

BY L.GUDEMAN

Employee of the District Attorney’s Office
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JAMES L. BUCHANAN IT,
Nevada Bar No. 000754
300 South Maryland Parkway
Las Vegas, Nevada 89101
(702) 382-9103

Attorney for Defendant

ESQ.

® ORIGINAL

o
FILED

1 oct 20 P w25

oty &8 gl

CLEFR

!

DISTRICT COURT !

CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff,
va.
BRIAN K. O'KEEFE,

Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. C202793
DEPT. NO. : 5

DEFENDANT'S NOTICE OF WITNESSES

TO: State of Newvada,

TO: District Attorney's Office,

Plaintiff;

and

Plaintiff's attorney:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that

Defendant,

BUCHANAN II, ESQ.,

above referenced matter:
NAME

BRIAN K. O'KEEFE

TROY RAY

THOMAS O’ KEEFE

RECEIVED
OCT 2 0 2004
COUNTY CLER[

BRIAN O'KEEFE, by and through his attorney,

JAMES L.

intends to call the following witnesses in the

ADDRESS

Defendant
c/o 300 S. Maryland Pkwy.
Las Vegas, NV 89101

Witness
4922 Towa
610-4949

Defendant’s father

416 Blue River Drive
Las Vegas, NV 89107
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ALI BATATINA Witness
Sunset Springs
6930 Parrot Road
Las Vegas, NV

CUSTODIAN OF RECORDS
STATE OF NEVADA
DEPARTMENT OF EMPLOYMENT
500 8. Third Street
Carson City, NV 89710

Officer R. Price, #5626

Las Vegas Metropolitan Police Department
400 E. Stewart Avenue

Las Vegas, NV 89101

DATED thig 19*" day of October, 2004,

Maryland Parkwa
Las gas, NV 89101

Attorney for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that on the 19" day of October, 2004, I
sent by facsimile to Susan Krisko, Esg., at 455-6447 and to the
Honorable Jackie Glass, at 455-0056 a copy of DEFENDANT'S NOTICE
OF WITNESSES and there is regular communication between the

parties.
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JAMES L. BUCHANAN, IT
ATTORNEY AT LAW
A PROFESSIONAL CORPORATION

300 South Maryland Parkway

Las Vegas, Nevada 89101
(702) 382-9103 Phone {702} 387-6368 Fax

Bar#754 FACSIMILE COVER SHEET

DATE: 10-19-cf

PLEASE FORWARD THIS FACSIMILE TO THE FOLLOWING PARTY IMMEDIATELY:
NAME: Suson Krise

COMPANY: "\ DQA\s office

FAX NO: H55 - (oddy]

RE: Q' Ve fe.,

NUMBER OF PAGES INCLUDING THIS COVER SHEET:

FROM: If you do not receive all pages_or if there is a problem with this
fransmission, please call Debbie at the above-listed phone number.

In accordance with your request.
For your information.
Please handle.

Please review and call.

(AN

Hard copy to follow.

CONFIDENTIALITY NOTICE
This facsimile transmittal may consist of Attorney-Client or Attorney work product
privileged and confidential information intended anly for the person(s) to whom it is addressed.
Any disclosure thereof is prohibited. If you receive this facsimile transmittal in error, please
notify the sender ummediately by telephone at the number listed above and return the original
transmittal (o us by mail without making a_copy.
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JAMES L. BUCHANAN, I
ATTORNEY AT LAW
A PROFESSIONAL CORPORATION

300 South Maryland Parkway

Las Vegas, Nevada 89101
(702) 382-9103 Phone (702) 387-6368 Fax

Bar#754 FACSIMILE COVER SHEET
DATE: 1O W-mf

PLEASE FORWARD THIS FACSIMILE TO THE FOLLOWING PARTY IMMEDIATELY:

NAME: Hon. Jackx Gloss
COMPANY: "\ isstyick (- =
FAX NO: US55 -06SL

RE: O ltee ve

NUMBER OF PAGES INCLUDING THIS COVER SHEET: i

FROM: If you do not receive all pages, or if there is a problem with this
fransmission, please call Debbie at the above-listed phone number.

In accordance with your request.

Please handle.

Please review and call.

X For your information.

Hard copy to follow.

CONFIDENTIALITY NOTICE
This facsimile transmittal may consist of Attorney-Client or Attorney work product
privileged and confidential information intended only for the person(s) to whom it is addressed.
Any disclosure thereof is prohipited. If you receive this facsimile transmittal in error, please
notify the sender immediately by telephone at the number listed above and return the original
fransmittal to us by mail without making a copy.
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RECEIPT OF A COPY of the foregoing DEFENDANT'S NOTICE OF

WITNESSES is hereby acknowledged this ;)ID day of Cctober, 2004.

DISTRICT ATTORNEY'S QOFFICE

200 South Third\Street
Las Vegas, Nevada 89155
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ORDR FILED IN OPEN COURT
JAMES 1. BUCHANAN II, ESQ. OCT 25 2004 20
Nevada Bar #754
300 S. Maryland Parkway SHIRLE PARRAG‘&E! CLERK
Las Vegas, NV 89101 BY LR
Attorney for Defendant TH ESALEE DEPUTY
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, ) Case No. (C202793
) Dept. No. XV
Plaintiff, )
)
vs. )
) ORDER FOR MEDICAL RECORDS
BRIAN O'KEEFE, )
)
Defendant. )
)

This matter having come on and the Court being fully advised
in the premises, and good cause appearing therefor:

IT IS HEREBY ORDERED that the Custodian of Records of
Montevista Hospital shall provide all medical records for Victoria
T. Whitmarsh, Patient No. 6003320, Social Security No. 069-48-
7107, Date of Birth: 3/2/54 regarding the above referenced case on
Wednesday, October 27, 2004, at the hour of 10:00 A.M.

o~
DATED this S day of October, 2004.

PRV

DIS:;Z@T COURT! JUDGE

JAME L§\BUCHANAN II, ESQ., #75
Nevad®, Bar #754

N0 S.Waryland Parkway

Es Vegas, NV 89101

éytorney for Defendant
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STATE OF NEVADA,

Vs

Brian Kerry O’Keefe,

@%%U?B\iﬁi,
DISTRICT COUR'E
crdy b o2s

CLARK COUNTY, NEVADA

Ey PR .
%ﬂté'.-r Fiod) ,’;‘4“35#%&‘
J‘

Plaintiff,

Defendant(s).

Sl

Hiruben Anaya
Dennis Waite
Lynn Tierman
Nancy Beckett
Angelo Reyes
Leilani King

JURY

10.
11.
12.

13.
14.
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Ceatta Bogataj
Joyce Moore
Richard Griffis
Kolene Copas
Michael Cuthie
Brad Waples

Terry Listello

Rigoberto Gonzalez
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NOTC
JAMES L. BUCHANAN II,
Nevada Bar No. 000754

ORIGINAL

ESQ.

300 Scuth Maryland Parkway

Las Vegas,
{702) 382-9103

Attorney for Defendant

STATE OF NEVADA,
Plaintiff,
Vs,
BRIAN K. O’'KEEFE,

Defendant.

Nevada 89101

DISTRICT COURT

CLARK COUNTY, NEVADA

)
)
)
)
)
)
)
)
)
)

DEFENDANT 'S SUPPLEMENTAL NOTICE OF WITNESSES

&y
~iLED
Ocr 6 3 29PH'04
mﬁi2€%£f££%Fénn
CLERK
CASE NO. C202793
DEPT. NO. 15

TO: State of Nevada,

TO:

Plaintiff;

District Attorney's Office,

and

Plaintiff's attorney:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that

Defendant, BRIAN O'KEEFE, by and through his attorney, JAMES L.

BUCHANAN II, ESQ.,

above referenced matter:

NAME

TOBIAS BESSE

ADDRESS

intends to call the following witnesses in the

1254 N. Torrey Pines Dr.

Bldg. 20, Apt. 1154
Las Vegas, NV 89108
419-3178
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CUSTODIAN OF RECORDS
MCONTE VISTA HOSPITAL
5900 W. ROCHELLE AVENUE
LAS VEGAS, NV

DR. NORTON ROITMAN
2340 PASEO DEL PRADO, D307
LAS VEGAS, NV 89102

DATED this 25% day of October,

2004.
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CERTIFICATE OF SERVICE

I hereby certify that on the 25" day of October, 2004, I
sent by facsimile to Susan Krisko, Esg., at 455-6447 and to the
Honorable Sally Loehrer, at 455-0085 a copy of DEFENDANT'S
SUPPLEMENTAL NOTICE OF WITNESSES and there is regular

communication between the parties.

Mé\

AN EMPTOYEE JF JAMES L. BUCHANAN II, ESQ.
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* JHiLD 4HD ADGLESCENT
* AnuLl PeromaTve
FoORENSIC & INDEPENDENT
MEDIGAL EVALUATICNS

702-222-1786 NORTON A ROITMAN MD

@ @
Notton A. Roitman, MD

EXAMINER FOR AND CERTIFIED 8Y THE AMERICAN BOARD OF
PaYNHIATARY AND NEUROLOGY

PAGE 82/18

2340 FASEQ pDEL PRACD, DACT?
Las VEQa3, NEvapa 59102
(702) 222-1812

FAX {702} 222-| 788

eMa ex@aoL, com

2003 in present

2002 1o present

1997 10 present

1995 1o presant

1992 1o presemt

10971 1o present

1990} to presemt

1788 10 present

2004
2000
1997
1994
1991
1987
1935

1982
1980
1279
1977

Curriculum Vitae
revised January 1004

Profeasional Activities

Steering Committee and Psychiatric Consultant to Sate Schools/Heaithy Students Initiative (federal grant)
Clark County School District

Psychiatric advisor to the Division of Child and Family Services, State of Nevada

Contract Services to Southern Nevada Adutt Mental Health, State of Nevada

Nevada Team Leader, (federal grant program) of Child Treatment/Trauma Natwotk administrated throngh
Primary Children's Hospital and the University of Uzah, Salt Lake City, Utah

Clinical Faculty, (Behaviora Pediatrics) Depariment of Pediatrics, L. of Nevaca School of Medicine
Psychiatric Examiner for the Clark County J uvenile Courts

Sunrise Hospital Medical Staff Affiliate

Founder and Director. Psychiatric Ciinle for Helen J. 3towart and Varicty Schools, @ freo clinie for mentally:
disabled and physically challenged elementary studenis with emotinnali and hehavioral dixorders
Faculty, Department of Family Practice, University of Nevada School of Medicine

Psychiatric program consuitant and counseling supervisor, Girls and Bays Town of Nevada

Assistart Clinical Professor, University of Nevada, School of Medicine, Department of Pediotrics
Director, Medical Consultamt Clinic. Clark County School District

Private practice {clinical and forensic) in infant, child. adelescent, adult, geriatric and family psychiatry
Las Vegas, Novada
Clinical Professor, University of Nevada, School of Medicine, Department of Psychiatry

ertifigatiens nors Li

Les Vegas Life Mapazine's "Bess Duscturs in Las Fegas™

Nomination for Nutses Choice Award, March of Dimes

Board Eligibility in Forensic Psychiatry. American Board of Psychiatry and Neurology

Exemplary Psychiatrist Award, National Aliiance for the Mentally it

Commendztion, Las Vegas Chapter, National Association of School Psychologists

Cerlilication in Child and Adofescent Psychiatry, American Board of Peychiatry and Neurology

Nevada Board of Medica) Examiners, Nevada License Number 5342, DEA Number BRO300018
Nevada State Board of Pharmacy Number NR4084

Board Certification in General Psychiatry by the American Board of Psychiutry and Neurology

Clirical Research Fellowship Grant, National institute of Mental Heelth

Parvia Pellow, Reise-Davis Child Study Center, Albert Pervin Foundation

Physician and Surgeons Certificate, California License Number G35003
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792-222-1786 NORTON A ROITMAN MD

Page 2

Egducation

Fellowship, Administrative Psychiatry, Reiss-Davis Child Study Center, Los Angeles

Psychaanalysis (training tvpe)

Fellowship, Child Psychiatry, Intensive treatment of disturbed children (Psychoanalytic and other therapies).
Keiss-Davis Child Study Center, Los Angeles, California

Residzncy, General Psychiatry, University of Colifornia, San Diege

Fellowship, Clinica! Psychiopharmacelogy Research under Drs. David Janowski, Lewis Judd
and Amold Mandel, iJ of California, 8an Dicgo

Intem:ship/Residency. General Psychiatry, University of California, San Diego

Medi:al Degree, University of [linols, School of Medicine, Chicago

Bachulors of Scienca Psyeholopy, University of Wisennsin, Madison

Kemper K. Knapp Scholarship, University of Wisconsin

Professicnal _Experience
ADHD “ongultants Meeting, Shire Company, Sundanee, Utah, June 6-8. 2003

Board of Directors and Psychiatric Advisor to Programs, Boys Hope/Girls Hope of Nevada
Professiimal Advisory Panel, New Horizons Academy. a private non-profit school for leamning disabled stucents

Clark County Classroom Teachers Association, Panel Consuitant to Integrated Medical Behavioral Care
Clinical site Preceptor and Leader. Ambulatory Psychiatric Grand Rounds, Department of Internal Medicine
Parel Utilization Reviewer, Physicians’ Review Network

¥icid Experience Preceptor, Depm nent of Psychology, UNLV

Cunsultar:, Clark County Classroom Teachers Association

C ark County Medical Society Board of Directots, Chairman, Bylaws Committee

Meinber, Legislation Study Committee, Americans for Mental Health, Nevada

Pubi = Testimony to the Nevada Athletic Commission an behalf of Michacl Tyson (fitncss to fight)
Momi-ar, Board of Directors, MEDPAC

Elecied to Fellow, American Psychiatric Association

Mumbe. . Medical Staff, Summerlin Hospital Medical Center

Chif of Ps; chiatry, Sunrise Hospital and Medical Center
Member. Internal Medicine Committee, Sunrise Hospital and Medical Center

Trus 22, Clark County Medica) Society

Memier. Allied Health Providers Committee, Sunrise Hospital and Medical Center
Surve:llance Task Force, Munchausen's Syndrome by Proxy, Sunrise Hospital

Editor al Board. "The Journal of Psychosocial Nursing & Mental Health Services”
Partici-ant, PAYBAC Clark County School District parinership program
Fourdet - sd Clvy, Harmony Healthcare Systems, INc., g comprehensive vutputicnl mental bealth clinie and

emply, weeassistance program sering 40,000 Nevadars contracted with Boyd Gaming, Aladdin, Showboat
and MM Grund, Inc.
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Page 3

Professional Eaperience {continued)

ABPN Team member for Part 11 General Psy shiatry Examination, Denver, October 13-13
Nevada Campaign Assistant (President & Vic » President clner, American Paychiatric Association)
Co-Founder and Medical Director, Las Vegas Zenter fer Children, Day Treaiment program for childran
Balint Group Leader, Family-Practice Residenc,, University of Nevada School of Medicine
Member, United Rusiness and Provider Network. an coalition of businesses and providers, placing emphasis

on responsibic managed care for employees .nd their families.
Medical Director, Southern Nevada Child und Adolescent Services, State of Nevada

Participant, Phyiicians Ai¢ Committee North-South Conterence; Reno, Nevada

Medical Director to Boyd Group's Lifestyles Emplo: <e Assistance Program
Associate Editor of "The Psychiatric Resident” (Joun. i)

Member. Medical Staff, HeathSouth (formerly Rehabils.stion Hospital of Las Vegas)
Consultant. Nevada Appellate and Posi-Conviction Pro ect

Expert Panelist, Department of Veteran: Affairs Study w Determine the Reliability and Validity

of the InterOnal ISD-A (Intensity. Se verity. Discharg:.-. \ppropriatencss) used in VA Medical Centers,
Faculty, National Judiciat College
Member, Mevical Executive Panel, Hemophilia Foundation o Nevada

Examiner. American Board of Psychiatry and Neurology
Mcmber, Subcommittee on Peet Review., Clark County Medical Society

Psychiatric Consultant to Children's Resource Bureau, State o} Nevada,

Psychiatric Consuitant to Desertview, a nonprofit organization serving mentally retarded adults.

Member, Staie Health Planning Commission Task Force un Health S.atus and Prevention.
Plan Development Committée, State of Nevada :

Psychiatric Consultant, Children's Behaviom| Services, State of Nevada

Consultant, Sunrise Children’s Hospital

Cu-chuirpersun, Feunding Doard and Professional Advisery Committz; ‘nd Chairpeesnn, Steering Committee,
Las Vegas Center for Children (private, non-profit day treatment ceite 17 child).
Medical Review Board, State of Nevada

Member of medical staffs, University Mcdical Center, Valley Hospital Mcdival Center
Member, Board of Direcior ;. Bridge Counseling Associates (private. noaspro it family behavioral heaith center)
Representative or the Amerivan Psychiairlc Association to the Americ.a Medi-al Student Association

Charler Hospital Medical Staff membership
Consultant, Nevada State Bearu of Medica! Examiners

Menber, Phiysicians Aid Comminee, Clark County Medical Society.(cosgulting menber as of Dec. 1995)
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Professional Fxperience (continued)

Coensultart, Physician Reviewer Pancl, HEALTH INSIGHTS, Inc., (forn erly Nevada Pevr Reviev )

Member, Cnammitter of Farly Career Psychiatrists. American Psychiatric Association
Examiner in Psychiatry, Nevada State Board of Medical Examiners

Medical Suaff, CareUnit Hospital

Clinical Director (Adolescent Unit), Medical Staff Quality Assurance MeJical Executive,
Utilization Review, Bylaws. P & T Committess. Montevista Hospite!, Lu. Vegas

Medical S5taff, Montevista | lospitai

Representative, Assembly of thc American P'sychiatric Association, Nevada District Branch
{Deputy Representative from 1992 10 1993)

Member, LOME Self Study Sub-Commiti-e on Objectives, Governance. and Administralion,
University of Nevada, School of Medicine

Private practice, Northern Nevada

Consultant, Washoe County School Psychologists

Vice-President, Nevada Association of Psychiatric Physicians, Northern Chupter

Member, University of Nevada, Schoo! of Medicine, Department of Psyc .iatry; Committee on
Residency Feasibility; Committee on Faculty Service Standards

Recipient, Official Commendation from the Commission on Mertal Healith ‘Menta! Retardation,
State of Nevada, Reno
Mecnber. Western Interstate Commission fo: Higher Education Program )lanning Cormiltee

Chief Faculty Supervisor, medical student clerkship, Nevada Mental Feakh Instinute, University of Nevada,
Schonl nf Medicine, Department of Psychiatry

Asgistant Clinical Professor (Compensated). University of Nevada-Reno School of Medicine, Department of
Psychiatry. Duties included Medical Director and Chief Adminisirutor, Nevada Mzmal Health Instituic
$8-bed acwie adulr and geriuiric pyychiceric state hospital and exteriive outpatient, revidantial,
case management and day ireatienl program.

Psychiatrist, Adolescent Program, Medical Quality Assurance Committee, Napa State Hospital. Calitornia,
Secretary and Treasurer, North Bay Chapter of the Northern California Psychiatric Society, Napa, California

Consultant and founde=, Quality Assurance Program, San Dicgo Center for Children

Assistant Medical Lirector, Reiss-Davis Child Sudy Center (JCAHO acuiediled oul-patient clinic), los
Angeles. Responsibilities included the formulation and administration of all aspects of acereditation,
crisis amd medication management of patients referred from the oulpatient program, and supervision and
training of child fellows, posi-dacioraie psychologists and social workers.

Private practice, Los Angeles, California.

Psychiatric Consultunl, Vista Det Mar Day Treatment and Residential Trentment Programs {chiidren and

adolescents), Los Angeles. Daties included intake, supervision of psychotherapy, ongoing assessments,

medication managemeni, crisis intervention, lialson with hospital serviczs, and multi-disciplinary team
direction for treatment planning. Los Angeles, California,

Psychiatric Consultast, Pasadena Child Guidance Clinig, California

Clinical Consultant, San Diego Center for Children, residential teaiment
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Autista Spectrum Disarders, Peter Tanguuy, MD, January 2004

American Collsge ot Forcnsie Psyciiatry 18th Annual Symposium in Furasie Psychiatry, April, 2003

The Americans With Disabilitics Act in Nevada, August 2002

The Amencan College of 1peal Medicine Arnual Meeting. April 2002

Homicide: Behaviors. Motives and Psychology. Specialized Training Seminars, March 2002

The Logal and Medicat Ethical Considerations of Futile Care. March 21, 2002

Intraduction Lo Hiolerrarism Frepareeness for Physteans, Hoveube §, 2001

Pain Management and Nevada Law, November 17, 2001

Guilt and Regret, Exposing the Blame and Remorge Cycle, November 200

Workman '+ Compensation in Nevoda, February 8, 2001

American College of Forersic Psychialry 18th Annual Sympe.ium in Forenste Peychiatry March - April, 2000

The Crirairal Tvial fivi Start o Fiaish in Nevada Apedl 25, 2001

Family Law in Nevada. April 8. 1999

Update HIV/AIDS, February 1999

Regulatory lssues Surrounding the Tegitimate Preseribing of Opicids for Chronic Pan, rebruary 1999

Jury Sciection, December 1998

Psychialrie Malpraztice Risk Management. Volume 5. Decernber 1998

Domrestic Law in Nevade 1as Vegas, Nevuda February {1998

Managing Difficult Pain Paticnts Febryary - March 1997

Child Custody axd Visitation in Nevada, Las Vegas, Nevada, November 1996

Evolution of Psyctotherapy Conforcree, Las Vegas, Nevada. December 1993

Organizstion of Statc Phvaician Impairment Commitices, Annual Mecting. Salishan Lodpe, Februavy 1995

Nevada Chapler of the Autism Society of America, "A New Dawn of Awakening® 1994

Tavistock Grovp Relations Conferance, "Authority, Diversity and Change” sponsorcd by A.K, Rice Insuwie
aud UCLA Cenicr for the Sivdy of Organizational and Granp Nynamics, 1994

Safety Workshop for State-Agency Supervisors. Sute of Nevada, Division of Prevention Safety, 1994

Work-Performance Standards - Employee Appraisal, State of Nevada, Department of Ferscruel, 1994

Physicians in Management [l American Cellege of Physician Executives. |9

Physicians in Management [ Amercan College of Physician Exccutives, lanuary. 1986

Post Craduate Course in Administrative Psychiary. Wright State University, Dayton, Ohio, 1984

JCAH Accreditetion Course, San Diego, Califomia, 1982

A list of anneat Continning Medical Edocaticn upon request

Pubiications and Papers
Roitman, N. Hopkias, R. Beypnd Behavior, Gegting o Knnw vour CAild {work in progress}

Roitman, N.: Propasal for pedialric residency clinical site activities, Harmony Counseling Center, 1994
Noitmar. N.: Monthly erticles for Kidz magazine and employee newslettars for the Aladdin and Showboat
Ruitman. N.; What ADD is...NOT! Selected for publication, compendium on Attention Dsficit Disorder,
a Practical Parenting Publication, William Wagonseller, Ph 2 UNLV Depariment of Education. May. 1995
Roitman, N.: Carving in Behavioral Health, June. 1995 (unpublished)
Roitman, N.: Psychiaty in Primary Care, June, 1992 {(ctnpublished)
Roitman, N.: Report to the Intesim Stody Committec of the Nevada State Legislatuee - Mental Health/viemal Retardation,
January 22, 1988, (unpuhlished)
Roitmaa, N.:Survey is Opporwnity, Not & Burden, Physician Executive Journal of Menagoment, March-Anril, 1988, p.2-14
iHuey, L. Jagowskl, D., Judd, L., Ruiunan, N, and Choptan, D The sffeet of naloxone on methyiphenidale-induced mond and
hchavior--o negative study. Psychorharmacology. 1979
Janawski, [, Judd, L.. Husy. L., Roitman. N.. Parker, D.. and Segal. D.; Naloxone effects an scrum growth hermone
and pralactin in man. Psychopharmacology, 65:95-57. 1979
Janowski. D.. Judd, 1... Huey, L.. Roitman, N.. Parker, D., and Scgat, 1.2 Naloxonc cffects on manic symploms und
growith harmone lavele. Letter to the Editor, Lancel. August 5. 1978 p 12N
Janowski. D., Judd, L.. Huey. L. Roitman. N_, Parker, D.. and Segal. ).: Negative naloaone cficcls on serum prolactin.
Letter i the Editor, Lancet, ii. p. 637, 1978
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Presentations

“Prvchintric Factors and Psychiatric Confusion in Wamen and Famiiies ™ Temple Beth Shalem Nevember

“Disarders of Behavior, Emotion and Atiention. The Need for a Multidisciplinary Approach”™ Kevmote speaker, A VISION FOR
THE FUTURE Annual Conference for special education professionals, Ciark County School District. Mareh

“Aspeets of Fsychuatric Conditons in (oster Care” Hrve Crest Fosier Core Agency. Septembue

“An Update of Psychiatric Disorders and Treatmant in Chiicran” Special Clinical Services Divisiom of LCES, Semteniber

“Psychigtric Diagnosis and Treatment Plavning” William & Boyd Scheol of Law, Child Welfare Clinic. June
Medical Consiltant Pane! on Stress and Torrorism. Channel 8 broadeast

“Conflict Resoltion™ Clark County School Nurses, April

“Overview of Psychiotric Diagnesis™ Clark Coungy School Psychologists. February
“Differential Dagnesis:Aftention Deficit Disorder”  Special Childrens Clinic, Stale of Nevadea multidiscipiinary team

Interviewed on Privacy Mattars, All News Network, Chunne! One and 39, Las Vegas, Nevada
“ADHD: What It Is, and What [t Is Not" lLaughlin Nevada, Family Resource Bureau
“4n Overview of Vsychiairte Dusorders in Children” Chiigrens Resource Burecu
“An Cherview of Psychiatric Disordges in Children” Special Clinical Services Division of DCFS
Appearance on Lecza Gibbons Show, fCBS) on Faise Psychiatric Diagnosis and Hospitalizations
“Complementary & Alternative Medicine in Healih Care Setiings™  Healthinsight. Health Quatity Forum. Pane!
“Pediatric psvehopharmacology and ADHD Differential Diogrosis™ Preseniation lo prdiatric residents,
University of Nevada Seitaal of Medicine
“Mental Health Issues in the School Seuting” Ciark County Schoot District | School Nurse Staff Development Program

“Ask the [xperts Atiention Deficit Disorder’ cali-in show ot Channet 14, Fublic felevision.

" Case of Missed Diagnasis: The Crimina! Tradl Of Joshua Jenkins " Staff and administration. Boys Toven Qf Nevada
“Aitention Deficit Nisardar” Pavent/Teacher Assoviation, Riverside Hotel, Loughling Nevada

“Awention Deficit Disorder Amongst Juvenile Offenders” Clark County Uowrt Treatment Services

“Mental Healih Economics and Future Clinical Oppertusities” UNLV. Depariment of Psychology, Graduate Practicrim

Kevnote speaker to Clark County School Diswrict, Summer Institure 98, "4 Viston for the Future”

Channel 13, AM LAS VEGAS, Updaw on Las Vegas Center for Children. November

"What ADD is NOT" Las Vegas Day School Faculty, Octeber

Faundations of psychiatric care with childran and adolescents, Beys Taws af Nevada Septombar
LNLY, depariment of Social Work, “The Myth of Atiention Deflcit Disorder”™

“DSM [V, and imroduciion to methods of differentinl Diagnosis and 1he Medical Model”

“Tite Psychoses — Dafinition and ktiatogical Factors”

“Medication Maragement " Clark County School District, Special Student Services Division, In-service Training
“Pvchiatric Standards for Inpatien: Management”  Nevada Peer Review styff, l.asx Vegas

"Besavioral Problems in Schovl-uge Kids" Luy Vegus Day School Faculty, March

"God. Gavs and Society” Panel Participant, National Conference of Christians and Jews, Apri

"diutention Deficit and other Disorders of Childhood" Lummis Elementary School P.T.A. Aprif

“Ask the Experts” call in show on Depression, Channai 10, Public Talevision.
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Presentations (contnued)

1994 "Breaking the Cvele of Child Abuze” Panelist. KNPR. Public Radio. April 29
"Complicated Grief Issues and their Effects on Children” Nathan Adelson Hospice Nursing Staff, May 9
"Attention Deficit and Other Disorders of Childhood” Southern Nevada Youih Education Cenlers (SNYEC)
"psyeutatric Disorderss in Chitdren, Auttsm and Cther Disubling Conditions.” Staff of Special Childron's Clinic

Stare of Nevada, Department of Human Resources, June

"Peyehiatric Maess in Children” Professional Stafy of Community Health Cemter. nonprofit health-care clinic
Pyyehiatry Clerkship Seminare, University of Nevada School of Medicine, Departmen: of Prychiatry
“Learning more about Mental lliness” Keynote Speaker. Southern Nevada Alliance for the Mentally Fi, October

‘901 "IJsing Experis® Death Penalty Dofense Seminar. Nevada Appeilate Posi-Conviction Project, March
"lacompetence, mcapacity and Fecemtricity; undersianding the difference’ Nevada Area Health Education
Comference on CGrises in Health Care. Las Vegar, Nevada, Aprii
“Panie, The Medical Masquerader.® Ceby Institute of Medicine, Las Yegas. Nevada, Jure
“fthizal/Legal Contequences af Aging" Nevada Area Health Education Center conference Crises in Heailth Care
Psvehiatry Clerkstup Seminars, University of Nevada School of Medicing, Department of Psychiatry

1992 Moderator, " Systemanc Approack 10 the Degressed Putivni in Frimary Carc® Las Vegas. Nevada
"Hyperactivity in the Classroom™ M. J. Christensen Elementary Schoo!
pepchiairy in Primary Care” Presented to the Los Vegas Society of Ostenpathic Physicians
Proseniation 1o primary care physicians: las Vegas, Nevadd. Jure
“Depression in Primary Care” Nevada Sociely of Addiciion Medicine, Las Vegas, Navada.
“Respousible Vst of Paychiatric Madication in Childean”™ Presowiarinn 1o school psychologists. nurses and
special cducation teachers ar Sunrise Variety School. Funded by state grant, May {
“Chiid Psychiary® Psychiniry Clerkship Seminars, Southern Nevada Adult Memal fleaith Services,
University of Nevada, Scheol of Medicine, August
"Ayention Deficit Hyperactivity Disorder” Clark County Schoot Dirtrict Corference. Septembar
NIV and Medical Inerventions® Behaviorel Managemem, Clark County Schoal District Conference, November
“Pevchimric Specialization” Carcer-planning Workshop, (niversity of Nevada Scheol of Medicine, November
* trxier Disorders” Resident Conference. Family Practice Residency Program, Liniversity of Nevadn School of Medizine
“How Ta Help Your Chitd Be Suvceasfil In Schaol" Hebrow Academy. Aarch
"Conduet Disorders and Effective Imterventions”  In-service Presentation, Souihwes: Areo Professional Development
Cenrer Advisory Board February
wyddictive Behavior” The National Judiciai Collzge Traffic Court Procecalngs, April

1851 “Traditinnal and Neval dgents for the Treatmens af Deprassion in Family and General Practice” Las Vegas
*Psyehiosis in School-Aged Children” Clark County School Psychologist, Las Vegas
Discussant: Sexual Trauma Workshop, Cottonwood Center preseniation, Las Vegas, Nevada
Moderator: "Managing Anxiety Diorders” Video Teleconferance Progrwe ihroegh Pactfic Preséyierian
Medical Center, University Medical Center, Lag Fepas, Nevada
"Peyahiatric Problems and Medications for Alsheimer Patients” Public workshop Sfor core-givers and
prafessionals, North L.as Vegas Care Conter. Las Yogas, Nevada

teen "Responstble Use of Medicuiion in Children” Clark County Sehoal FPsychefogizes, Councif for Freeptional
Chiidren, SLC.ES8.S Seminar, Las Vegas, Nevada
"Childhood Depression™ NASW. Nevada Chapter annual meeting, Las Vegas, Nevads
"Depression and Sulcide in the Pediatric Petient" Department of 'ediairics Grand Rounds, Sunrise Chiidren's Hospial
“Children in Ditaster” Votley Hospital Emergancy Preparedness Public Seminar. Las Vegas
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Presentatighs (continued)

1oun "What is Mental Tiness?" Nevada Alliance for the Mentally i, Bridging the Gap public seminar, Lar Vegas
"Trende and lesuss in Sehaol Nursing: Identification and Management”, Union Plaza Hotl
“Long-Term Effects of Post Traumatic Stress Disorder” Valley Hospital Nursing n yervice
"Making the Grade” fnvited Paruicipant, United Wav Communily Project

1985 PANEL. "Childhood Psychopathoogy” Mzadows School, Las Vegas, Nevada
“Placing Kids of the Cighties in Perspeciive”  Teachers Brinfey Junlor High School
“Medications and Other Elements of Recovery™ Children's Behavioral Services staff
"Panie Disorder « The Inner Child” Human Resource Group. Laughlin, Nevada
"Fiae Process of Recovery" Kuy note adibess, Nevada Alliance for the Meneally 111

Bridging the Gap Annual Conference, Las Vegas, Nevada

"Chitdhood Depression” Vallev Hospital. Department of Nursing continuing educafion
"tatreduction o Child Psvchiatric Hiness” Clark Conmty Schools, Department of Nursing

198& "Children in Crists® HCA Montevisie Center, Las Vegas, Nevada
1087 "Integrated Child Development™ Detivered 1o the Freshmon Class, Universitv of Nevada. School of Medicing
end the Nevada Merual Health Institute
Life Span. Montevisia Hospital Continuing Education Meeting, Las Vegas, Nevuda

“Future Directions nf the Nevada Menial Healih Institwe®  Nevada Psychiatric Association, dmmual Menting

1986 "Expcrience of @ Newly Surveyed Hospiial” Western Interstate Conference for Higher Lducation, Menia! lHealth
and Human Services Program. Seaile, Washington
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 455-4711

Attorney for Plaintiff

THE STATE OF NEVADA,

Plaintiff,
-vs-
BRIAN KERRY O'KEEFE,
#1447732
Defendant.
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Dept No: XV
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INST -
Fl (8] COURT
bEP Ve lond o (5B
SHIRLEY B. PARRAGUIRR , CLERK
BM‘/ o
THERESALEg DEPUTY
CLARK COUNTY. NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASE NO: (C202793
-VS- DEPT NO: XV
BRIAN KERRY O'KEEFE,
Defendant .

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your oath to base a verdict upon any other view of the law than that

given in the instructions of the Court.
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INSTRUCTION NO._ <%~
If, in these instructions, any rule, direction or idea is repeated or stated in different
ways, no emphasis thereon is intended by me and none may be inferred by you. For that
reason, you are not to single out any certain sentence or any individual point or instruction
and ignore the others, but you are to consider all the instructions as a whole and regard each
in the light of all the others.
The order in which the instructions are given has no significance as to their relative

importance.
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INSTRUCTIONNO. 3

An Information is but a formal method of accusing a person of a crime and is not of
itself any evidence of his guilt.

In this case, it is charged in an Information that on or about the 29th day of May,
2004, the Defendant committed the offense(s) of BATTERY WITH INTENT TO COMMIT
A CRIME; SEXUAL ASSAULT; ATTEMPT SEXUAL ASSAULT and BURGLARY.

It is the duty of the jury to apply the rules of law contained in these instructions to the
facts of the case and determine whether or not the Defendant is guilty of one or more of the
offenses charged.

Each charge and the evidence pertaining to it should be considered separately. The
fact that you may find a defendant guilty or not guilty as to one of the offenses charged
should not control your verdict as to any other offense charged.

COUNT 1 - BATTERY WITH INTENT TO COMMIT A CRIME

did then and there willfully, unlawfully, and feloniously use force or violence upon
the person of another, to-wit: VICTORIA WHITMARSH, with intent to commit sexual
assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
hands.
COUNT 2 - SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: fellatio; by
placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will.
COUNT 3 - SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: sexual
intercourse; by placing his penis into the genital opening of the said VICTORIA
WHITMARSH, against her will.

1
/
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COUNT 4 - SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal intercourse
by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against
her will.
COUNT 5 - ATTEMPT SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously attempt to sexually assault
and subject VICTORIA WHITMARSH, a female person, to sexual penétration, to-wit: anal
intercourse; by attempting to place his penis into the anal opening of the said VICTORIA
WHITMARSH, against her will.
COUNT 6 - BURGLARY

did then and there willfully, unlawfully, and feloniously enter, with intent to commit
battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that

certain building occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.
2083, Las Vegas, Clark County, Nevada.
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INSTRUCTION NO.

.

Battery means any willful and unlawful use of force or violence upon the person of

another.

Any person who commits a battery upon another with the specific intent to commit a

Sexual Assault is guilty of the offense of Battery With Intent to Commit Sexual Assault.
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INSTRUCTION NO. {

A person who subjects another person to sexual penetration against the victim’s will
or under conditions in which the perpetrator knows, or should know, that the victim is
mentally or physically incapable of resisting or understanding the nature of his conduct, is
guilty of sexual assault.

As used in these instructions, “sexual penetration™ means fellatio, or any intrusion,
however slight, of any part of a person’s body or any object manipulated or inserted by a
person into the genital or anal openings of the body of another, including sexual intercourse.

Sexual intercourse is the placing of the penis of the perpetrator into the vagina of the
victim.

Anal intercourse is the intrusion of the penis into the anal opening of another person.

Fellatio means the male penis entering the mouth of another person. Any penetration
of the penis into the mouth is sufficient to complete the crime of sexual assault if done
against the victim’s will. |

Evidence of emission is not necessary.
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INSTRUCTION NO. lo

The law does not explicitly require the use of overt force as an element of
sexual assault. That means that physical force is not a necessary element in the
commission of the crime of sexual assault. The law only requires that the
commission of the act of sexual penetration be against the will of the victim.

A victim is not required to do more than her age, strength and the
surrounding facts and attending circumstances would reasonably dictate as a
manifestation of her opposition. In other words, whether the victim manifested
opposttion or did in fact consent, depends on the facts of the particular case.

Submission is not the equivalent of consent. While consent inevitably
involves submission, submission does not inevitably involve consent. Lack of
protest by a victim is simply one among the totality of the circumstances to be

considered by the jury.
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INSTRUCTION NO. g
There is no requirement that the testimony of a victim of sexual assault be
corroborated, and her testimony standing alone, if believed beyond a reasonable doubt, is

sufficient to sustain a verdict of guilty.
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When multiple sexual acts occur as part of a single criminal encounter, each separate

and distinct act is a separate offense.
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INSTRUCTION NO.
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INSTRUCTION NO.
The elements of an attempt to commit a crime are:
1) the intent to commit the crime;
2) performance of some act towards its commission;

3) failure to consummate its commission.
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INSTRUCTIONNO. ___ {6
While it is true the overt act ought to be a direct unequivocal act done toward the
commission of the offense, whenever the design of a person to commit a crime is clearly

shown, slight acts done in furtherance thereof will constitute an attempt.
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INSTRUCTION NO. ___ 1\
When a person has once done things which constitute an attempt to commit a crime,
he cannot avoid responsibility by failing to proceed further to commit that crime, either by
reason of voluntarily abandoning his purpose or because he was prevented or interfered with

in completing the crime.




S O 00 1N U Rl W N

[\ S N TR N TN Wb SRR N I N S NG T N5 B N R e T e e T o S = S
Lo B e N ¥ N = Y = T - - - S & R R o

® o
INSTRUCTION NO. (&

Every person who, by day or night, enters any apartment with the intent to commit

battery and/or sexual assault and/or a felony therein is guilty of burglary.
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INSTRUCTIONNO. ___
It is not necessary that the State prove the defendant actually committed a battery
and/or sexual assault and/or a felony after he entered in order for you to find him guilty of
burglary. The gist of the crime of burglary is the unlawful entry with criminal intent.
Therefore, a burglary was committed if the defendant entered the apartment with the intent
to commit a battery and/or sexual assault and/or a felony, regardless of whether or not that

crime occurred.
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INSTRUCTIONNO. | ¥

The intention with which entry was made is a question of fact which may be inferred

from the defendant’s conduct and all other circumstances disclosed by the evidence.
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Consent to enter is not a defense to the crime of burglary so long as it is shown that

the entry was made with the specific intent to commit a battery and/or sexual assault and/or a

felony therein,
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INSTRUCTIONNO. IS
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INSTRUCTION NO.

Lo

Every person who, in the commission of a burglary, commits any other crime, may be

prosecuted for each crime separately.
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INSTRUCTION NO. 77

f—

Sexual assault is a general intent crime. Therefore, any claim or evidence of drinking

alcohol or voluntary intoxication by the defendant is no excuse for the criminal conduct and

is no defense to a charge of sexual assault.

= e e  ~ T ¥ T O Y

NNMMMNMH#HHH)—A_»—A;—I.—I
(=) wn = (78] [S) — < o o0 ~J (=) w + (¥ [\ — <

[N I ]
o <IN |




R e R - B s Y L B o R )

[ % TN NG TR NG T NG T W T NG T N TR N Y NG S SR T T S R
00 ~1 N WL B W N~ O N0~ N R W N = O

INSTRUCTIONNO. {8

Evidence that the defendant committed offenses other than that for which he is on

trial, if believed, was not received and may not be considered by you to prove that he is a

person of bad character or to prove that he has a disposition to commit crimes. Such

evidence was received and may be considered by you only for the limited purpose of proving

the defendant’s intent to commit the crimes alleged, knowledge or the absence of mistake or

accident. You must weigh this evidence in the same manner as you do all other evidence in

the case.
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INSTRUCTION NO 11
Evidence that the Defendant used cocaine, if believed, may not be considered
by you to prove that he is a person of bad character or to prove that he has a

disposition to commit crimes. Such evidence was received because it was not

possible to admit other relevant evidence, and at the same time, exclude this evidence.

W 0 =1 O v o O ON

NN - o S o S S R O T T T
S S ERRREBEREBREREE S 5 5 58 & o = o

170




=R - - v I - R VS e

| T NG T NG R W5 SRR N I N T O T N TR ¥ R S S S e T e T e S - S =Y
Lo < B L o T L ¥ R e N = = - L B = S ¥ I ' R O e =)

INSTRUCTION NO._ 2°

To constitute the crime charged, there must exist a union or joint operation of an act
forbidden by law and an intent to do the act.

The intent with which an act is done is shown by the facts and circumstances
surrounding the case.

Do not confuse intent with motive. Motive is what prompts a person to act. Intent
refers only to the state of mind with which the act is done.

Motive is not an element of the crime charged and the State is not required to prove a
motive on the part of the Defendant in order to convict. However, you may consider

evidence of motive or lack of motive as a circumstance in the case.
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INSTRUCTION NO._ 2+

The evidence which you are to consider in this case consists of the testimony of the
witnesses, the exhibits, and any facts admitted or agreed to by counsel.

There are two types of evidence; direct and circumstantial. Direct evidence is the
testimony of a person who claims to have personal knowledge of the commission of the
crime which has been charged, such as an eyewitness. Circumstantial evidence is the proof
of a chain of facts and circumstances which tend to show whether the Defendant is guiity or
not guilty. The law makes no distinction between the weight to be given either direct or
circumstantial evidence. Therefore, all of the evidence in the case, including the
circumstantial evidence, should be considered by you in arriving at your verdict.

Statements, arguments and opinions of counsel are not evidence in the case. However, if the
attorneys stipulate to the existence of a fact, you must accept the stipulation as evidence and
regard that fact as proved.

You must not speculate to be true any insinuations suggested by a question asked a
witness. A question is not evidence and may be considered only as it supplies meaning to
the answer.

You must disregard any evidence to which an objection was sustained by the court
and any evidence ordered stricken by the court.

Anything you may have seen or heard outside the courtroom is not evidence and must also

be disregarded.
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INSTRUCTION NO._#~-

The Defendant is presumed innocent until the contrary is proved. This presumption
places upon the State the burden of proving beyond a reasonable doubt every material
clement of the crime charged and that the Defendant is the person who committed the
offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would govern or control a person in the more weighty affairs of life. If the minds of
the jurors, after the entire comparison and consideration of all the evidence, are in such a
condition that they can say they feel an abiding conviction of the truth of the charge, there is
not a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or
speculation.

If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a

verdict of not guilty.
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INSTRUCTION NO._ 92
The credibility or believability of a witness should be determined by his manner upon
the stand, his relationship to the parties, his fears, motives, interests or feelings, his
opportunity to have observed the matter to which he testified, the reasonableness of his
statements and the strength or weakness of his recollections.
If you believe that a witness has lied about any material fact in the case, you may
disregard the entire testimony of that witness or any portion of his testimony which is not

proved by other evidence.
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INSTRUCTION NO. 01‘1&
A witness who has special knowledge, skill, experience, training or education in a
particular science, profession or occupation is an expert witness. An ¢xpert witness may
give his opinion as to any matter in which he is skilled.
You should consider such expert opinion and weigh the reasons, if any, given for it.
You are not bound, however, by such an opinion. Give it the weight to which you deem it
entitled, whether that be great or slight, and you may reject it, if, in your judgment, the

reasons given for it are unsound.
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INSTRUCTION NO._ 5’

Although you are to consider only the evidence in the case in reachiﬁg a verdict, you
must bring to the consideration of the evidence your everyday common sense and judgment
as reasonable men and women. Thus, you are not limited solely to what you see and hear as
the witnesses testify. You may draw reasonable inferences from the evidence which you feel
are justified in the light of common experience, keeping in mind that such inferences should
not be based on speculation or guess.

A verdict may never be influenced by sympathy, prejudice or public opinion. Your

decision should be the product of sincere judgment and sound discretion in accordance with

these rules of law.
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INSTRUCTION NO._ 2%
In your deliberation you may not discuss or consider the subject of punishment, as
that is a matter which lies solely with the court. Your duty is confined to the determination

of the guilt or innocence of the Defendant.
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INSTRUCTION NO._ 21

When you retire to consider your verdict, you must select one of your number to act
as foreperson who will preside over your deliberation and will be your spokesperson here in
court,

During your deliberation, you will have all the exhibits which were admitted into
evidence, these written instructions and forms of verdict which have been prepared for your
convenience.

Your verdict must be unanimous. As soon as you have agreed upon a verdict, have it

signed and dated by your foreperson and then return with it to this room.
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INSTRUCTION NO._23
Now you will listen to the arguments of counsel who will endeavor to aid you to
reach a proper verdict by refreshing in your minds the evidence and by showing the
application thereof to the law; but, whatever counsel may say, you will bear in mind that it is
your duty to be governed in your deliberation by the evidence as you understand it and
remember it to be and by the law as given to you in these instructions, with the sole, fixed

and steadfast purpose of doing equal and exact justice between the Defendant and the State
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of Nevada.

GIVEN:
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Please refer to and re-read Instructions number 3 and 4

Rormgtod,

Judge Lochrer |
10/28/04  11:20 am
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FILED IN OPEN COURT
OCT 28 2004 /1S
SHIRLEY B. PARRAGUWRRE, CLERK
B
DISTRICT COURT g DEPUTY
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASENO: (202793
-vs- DEPTNO: XV
BRIAN KERRY O'KEEFE,
Defendant.
VERDICT

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:
COUNT 1 - BATTERY WITH INTENT TO COMMIT A CRIME
(please check the appropriate box, select only one)
] Guilty of BATTERY WITH INTENT TO COMMIT A CRIME
X Guilty of BATTERY
[J Not Guilty

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:
COUNT 2 - SEXUAL ASSAULT
(please check the appropriate box, select only one)
[ Guilty of SEXUAL ASSAULT
X Not Guilty
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We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'’KEEFE, as follows:
COUNT 3 - SEXUAL ASSAULT
(please check the appropriate box, select only one)
O Guilty of SEXUAL ASSAULT
¢ Not Guilty

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:
COUNT 4 - SEXUAL ASSAULT
(please check the appropriate box, select only one)
O Guilty of SEXUAL ASSAULT
K Not Guilty

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:
COUNT 5 - ATTEMPT SEXUAL ASSAULT
(please check the appropriate box, select only one)
O Guilty of ATTEMPT SEXUAL ASSAULT
X Not Guilty
I
I
I
I
I
74
"
/
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COUNT 6 - BURGLARY

4 s .
’ . A

We, the jury in the above entitled case, find the Defendant BRIAN KERRY
O'KEEFE, as follows:

(please check the appropriate box, select only one)
Guilty of BURGLARY
O Not Guilty

DATED this&_ 8 _ day of October, 2004
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FILER{ PG COURT

DISTRICT CQURI Y 8. PARRAGUIRR ERK
CLARK COUNTY! ' ol 71-ke ~

DEPUTY
The State of Nevada,
Plaintiff,
Case No. C202793
Vs Dept No. XV
Brian Kerry O'Keefe,
Defendant.

PROPOSED JURY INSTRUCTIONS NOT USED AT TRIAL
Attached hereto are the proposed jury instructions which were offered to the
Court, but not submitted to the jury in the above-entitied action.

DATED: This 28th day of October , 2004.

SHIRLEY B. PARRAGUIRRE, Clerk of the Court

(LR~

Theresaiee, Deputy Clerk

PINLI/3-00/jh
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INSTRUCTION NO. _+#|
Physical force is not a necessary ingredient in the commission of sexual assault. The
crucial question 1s not whether the victim was physically forced to engage in a sexual
assault but whether the act was committed without her consent.
When a woman yields to an act of sexual assault by a male aggressor, if her yielding
has been induced by fear that it is necessary to save her from violence or other physical harm
or that it offers hope of so doing, her conduct in such circumstances does not constitute

consent.
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Voluntary intoxication is no excuse to a crime committed under its influence, and this
is so even when the intoxication is so extreme as to make the person unconscious of what he

is doing or to create temporary insanity.
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INSTRUCTION NO. <2

Evidence of other crimes cannot be considered by you for any purpose unless you

first find the acts alleged have been proven by plain, clear and convincing evidence.
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#4f
INSTRUCTION NO. &

The law does not explicitly require the use of overt force as an element of sexual
assault. That means that physical force is not a necessary element in the commission of the
crime of £ape. Th(::i;a«\‘wugly requires that the commission of theact of sexual penetration b<
against the will of the victim.

A r2pe victim is not required to do more than her age, strength and the surrounding
facts and attending circumstances would reasonablg/dictate as a manifestation of her
opposition. In other words, whether the victim manifested opposition or did in fact consent,
depends on the facts of the particular case.

Submission is not the equivalent of consent. While consent inevitably involves

submission, submission does not inevitably involve consent. Lack of protest by a victim is

simply one among the totality of the circumstances to be considered by the jury.

04F09774X/GCU:lg
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INSTRUCTIONNO. {4
s CocRiind

#g@y@vidence that the defendant is-on

trial, if believed, may not be considered by you to prove that he is a person of bad character
or to prove that he has a disposition to commit crimes. Such evidence was received because

bk
it was not possible to admit other relevant evidence, and at the same time, excludekevidence

-of-othercrimes.
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INSTRUCTION NO.

The crime of sexual assault is rarely perpetrated in the presence of witnesses other
than the defendant and the victim. Thus, the presence or absence of other evidence which
would support or refute the testimony of the involved parties has the potentiai for great
significance.

Therefore, there is no requirement that the testimony of a victim of sexual assault be
corroborated, and her testimony standing alone, if believed beyond a reasonable doubt, is

sufficient to sustain a verdict of guilty.

?Oﬂilﬂoweba S bt
LIV 277

WK dyann /;.751-#—4» SOOS b tid

o / a Ybtms Vors i
e

190




OO0 3t B W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Djﬁ% pot é/um
INSTRUCTIONNO,_ A

Acts which constitute domestic violence

1. Domestic violence occurs when a person commits one of the following acts against or upon
his spouse, former spouse, any other person to whom he is related by blood or marriage, a person
with whom he is or was actually residing, a person with whom he has had or is having a dating
relationship, a person with whom he has a child in common, the minor child of any of those
persons or his minor child:
(a). A battery
(b). An assault
(c). Compelling the other by force or threat of force to perform an act from which he has
the right to refrain or to refrain from an act which he has the right to perform.
(d). A sexual assault.
(e) A knowing, purposeful reckless course of conduct intended to harass the other. Such
conduct may include, but is not limited to:
(1) Stalking
(2) Arson
(3) Trespassing
(4) Larceny
(5) Destruction of private property
(6) Carrying a concealed weapon without a permit
(f) A false imprisonment
(g) Unlawful entry of the other’s residence, or forcible entry against the other’s will if

there is a reasonable foreseeable risk of harm to the other from the entry.
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FILED

ASTA
200 DEC -6 MM 10: 24
DISTRICT COURT CLERK
CLARK COUNTY, NEVADA
STATE OF NEVADA, )
)} Case No: C202793
Plaintiff(s), ; Dept No: XV
vs, )
)
BRIAN K. O'KEEFE, ;
Defendant(s), ;

CASE APPEAL STATEMENT

1. Appellant(s): BRIAN K. O'KEEFE
2. Judge: SALLY LOEHRER
3. All Parties, District Court:
Plaintiff, THE STATE OF NEVADA
Defendant(s), BRIAN K. O'KEEFE
4. All Parties, Appeal:
Appellant(s), BRIAN O'KEEFE
Respondent, THE STATE OF NEVADA
5. Appellate Counsel:

Appellant/Proper Person
Brian K. O'Keefe #1447732
330 8. Casino Center

Las Vegas, NV 89101

Respondent

David Roger, District Attorney
200 S. 3" St.

Las Vegas NV 89101

(702) 455-4711
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District Court Attorney, Appointed
On Appeal, N/A

Forma Pauperis, N/A

. Date Commenced in District Court: 07/06/04

Dated This 6 day of December 2004.

Shirley B. Parraguirre, Clark County Clerk

?eﬁzm}@(ﬂwj

RobinJ. Mllls Dep Cler
200 South Third Street

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 455-4409
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DAVID ROGER FILED

Clark County District Attorney

Nevada Bar #002781 M
200 South Third Street TN -3 P g5
%7:132\)/2 25,4 I;Iﬁfada 80155-2212
Attorney for Plaintiff e, 2 L)
e X
Ve d
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
Case No: C202793
_VS-
Dept No: XV
BRIAN KERRY OKEEFE,
#1447732
Defendant.

JUDGMENT OF CONVICTION (JURY TRIAL)

The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT 1 -
BATTERY WITH INTENT TO COMMIT A CRIME (Felony), COUNT 2 - SEXUAL
ASSAULT (Felony); COUNT 3 - SEXUAL ASSAULT (Felony); COUNT 4 - SEXUAL
ASSAULT (Felony); COUNT 5 - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
6 - BURGLARY (Felony), in violation of NRS 200.400; 200.364, 200.366; 193.330,
200.364, 200.366; 205.060, and the matter having been tried before a jury, and the
Defendant being represented by counsel and having been found guilty of the crime(s) of
COUNT 1 - BATTERY (Misdemeanor); and COUNT VI - BURGLARY (Category B
Felony), in violation of NRS 200.481; 205.060; and thereafter on the 27th day of December,
2004, the Defendant was present in Court for sentencing with his counsel, JAMES L.
BUCHANAN, 11, ESQ., and good cause appearing therefor,

THE DEFENDANT HEREBY ADJUDGED guilty of the crime(s) as set forth in the
jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, a $150.00 DNA

PAWPDOCSUUDGW09\40977401.doc
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Analysis Fee and submit to testing to determine genetic markers, the Defendant is sentenced
as follows: on COUNT 6 - to 2 minimum of twenty-four (24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; SUSPENDED;
placed on probation for an indeterminate period not to exceed five (5) years, and on COUNT
1 - Defendant sentenced to CREDIT FOR TIME SERVED. CONDITIONS: 1) No contact
with the victim initiated by Defendant. Court advised Defendant any contact that the victim
initiates will not be a problem for him; 2) Search clause/burglary tools; 3) Complete
Domestic Violence counseling; 4) Secure and maintain full time employment; 5) Mental
Health counseling as deemed necessary by Parole and Probation; 6) Resolve the warrant
from the State of Ohio within the next one hundred twenty (120) days; 7) Four (4) hours of
community service work each week. Case closed.

DATED this__4?Y _ day of December, 2004,

da

PAWPDOCSUUDGW05W0977401. DOC
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DISTRICT COURT ey 5

oL ERK "‘Z’)ﬂium.
CLARK COUNTY, NEVADA
STATE OF NEVADA, )
} Case No: C202793
Plaintiff{s), ; Dept No: XV
Vs. )
)
BRIAN K. O'KEEFE, )
)
Defendant(s), )
)
CASE APPEAL STATEMENT
1. Appellant(s): BRIAN K. O'KEEFE
2. Judge: SALLY LOEHRER
3. All Parties, District Court:
Plaintiff, THE STATE OF NEVADA
Defendant(s), BRIAN K. OKEEFE
4. All Parties, Appeal:
Appellant(s), BRIAN K. O'KEEFE
Respondent, THE STATE OF NEVADA
5. Appellate Counsel:
Appellant/Proper Person Respondent
Brian K. O'Keefe #1447732 David Roger, District Attorney
330 Casino Center 200 S. 3™ st.
Las Vegas, NV 89101 Las Vegas NV 89101
(702) 455-4711
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. District Court Attorney, Appointed

. On Appeal, N/A

Forma Pauperis, N/A
Date Commenced in District Court: 07/06/04

Dated This 2 day of February 2005.

Shirley B. Parraguirre, Clark County Clerk

BY: s elitan ] 2105
Teodora Jones, Deputy Clerk
200 South Third Street
PO Box 551601
Las Vegas, Nevada 89155-1601
(702) 455-4409
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IN THE SUPREME COURT OF THE STATE OF NEVADA F g l - Q
] PR

BRIAN K. O'KEEFE, Supreme Court No. #8877 il o3 AN'05
Appellant, P
VS. ' ‘5&—: : "’..'- -ﬂf/';\&{:.w 7:.—'4!
THE STATE OF NEVADA, District Court Case No. 0202;’6?3‘ ! j‘“
Respondent. CLERK
CLERK'S CERTIFICATE -

STATE OF NEVADA, ss.

|, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this
matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed,
as follows: "ORDER this appeal DISMISSED."

Judgment, as quoted above, entered this 7th day of January, 2005.

IN WITNESS WHEREOQF, | have subscribed my name and affixed
the seal of the Supreme Court at my Office in Carson City,
Nevada, this 1st day of February, 2005.

Janette M. Bloom, Supreme Court Clerk

By: B.w
Chief Députy Clerk

RECEIVED
FFR 0 4 2005

COUNTY CLERK
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O'KEEFE, . No. 44372
Appellant, g gme

Vs. %’ E é@ & g
THE STATE OF NEVADA,
Respondent.

JAN 0 7 2005

JAME i TE b DLCOM
ORDER DISMISSING APPFAL ;Lw y LPREME COURT

HET D PUTY CLERK

This is an appeal from a gulty verdict, pursuant to a jury
trial. Eighth Judicial District Court, Clark County; Sally L. Loehrer,
Judge. Our preliminary review of the documents before us reveals that
the appeal 1s premature.

Specifically, on October 28, 2004, a jury found appellant guilty
of one count of battery and one count of burglary. Based on our review of
the documents submitted in this appeal, it appears that at the time of the
filing of the notice of appeal, the district court had not yet sentenced
appellant, nor has the district court entered a final, written judgment of
conviction.

Although NRS 177.015(3) provides that a defendant may
appeal from a "final judgment or verdict in a criminal case" (emphasis
added), this court's rules of appellate procedure do not contemplate the
filing of an appeal from a verdict prior to sentencing and entry of a written

judgment of conviction. For example, NRAP 4(b)(1) provides:

In a criminal case, the notice of appeal by a
defendant shall be filed in the district court within
thirty (30) days after the entry of the judgment or
order appealed from. A notice of appeal filed after
the announcement of a decision, sentence or order
but before entry of the judgment or order shall be
treated as filed after such entrv and on the day




S
o

- -1 . .

thereof. . .. A judgment or order is entered within
the meaning of this rule when it is signed by the
iudge and filed with the clerk.

]
-

(Emphasis added.) Moreover, NRS 176.105(1) requires that the judgment
of conviction set forth the plea, the verdict, the adjudication and sentence,
and the amount of credit granted for time spent in confinement before
conviction, if any. Therefore, appellant must be sentenced and a written
judgment of conviction must be entered by the district court before this
court will entertain an appeal.

Accordingly, we
ORDER this appeal DISMISSED.1

W

Maupin

’DW\\ L

Douglas

%?rxjﬁ/\

cc:  Hon. Sally L. Loehrer, District Judge
James L. Buchanan II
Brian K. O'Keefe
Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
Clark County Clerk

'This dismissal is without prejudice to appellant's right to file and
perfect a timely appeal following the district court's pronouncement of the
sentence.

SupreME COURT
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O'KEEFE, Supreme Court No. 44372

Appellant,
VS,
THE STATE OF NEVADA, District Court Case No. C202793
Respondent.
REMITTITUR

TO: Shirley Parraguirre, Clark County Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 1, 2005

Janette M. Bloom, Clerk of Court

sy:;ks:a,mmu
Chief\Deputy Clerk

cc: Hon. Sally L. Loehrer, District Judge
Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
Brian K. O'Keefe
James L. Buchanan HI

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR issued in the above-entitled cause, on O? el . .
NORRETA CALDWELL,,

DEPUTY County Clerk
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JAMES L. BUCHANAN II, ESQ.
Nevada Bar #754 05 FEB 1] PH 4: 29
300 S. Maryland Parkway
Las Vegas, NV 85101
Attorney for Defendant €?¢%¢%p5%52¢'
“CLERK

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA, CASE NO., C202793

DEPT. NO. 15
Plaintiff,
vs.
Date:
BRIAN O'KEEFE, Time:

Defendant.

L L W L N S N

RECEIPT OF COPY
RECEIPT OF A COPY of the foregoing MOTION, TO PROCEED IN
FORMA PAUPERIS is hereby acknowledged this // day of February,

2005.

DISTRICT ATTORNEY'S OFFICE
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JAMES L. BUCHANAN II, ESQ.

Nevada Bar No. #754

300 South Maryland Parkway HiR 3 9 14 AH°05
Las Vegas, Nevada 89101

(702) 382-9103

Attorney for Defendant E:ﬂlangh

DISTRICT COURT

CLARK COUNTY, NEVADA
 k ok k k Kk Kk %

THE STATE OF NEVADA, CASE NO. : (202783
DEPT. NO. 15
Plaintiff,

vs.
BRIAN O’KEEFE,

Defendant.

)
)
)
)
)
)
)
)
)

REQUEST FOR ROUGH DRAFT TRANSCRIPT

TO: M. Cocok and L. Makowski, Court Reporters in Dept. 15:

BRIAN O'KEEFE, Defendant named above, requests preparation
of a rough draft transcript of the following proceedings before
the District Court as follows:

1. The trial transcript, including copening statements and
closing arguments with the following dates: 10/25/04 and 10/26/04
{(opening statements); 10/27/04 (trial); and 10/28/04 (closing
arguments) .

2. A copy of the sentencing transcript of 12/27/04.

This notice requests the above District Court proceedings
which counsel reasonably and in good faith believes are necessary

to determine whether appellate issues are present.
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I recognize that I must personally serve a copy of this form
on the above named court reporter and opposing counsel, and that
the above named court reporter shall have ten (10) days from the
receipt of this notice to prepare and submit to the District
Court the rough draft transcript requested herein. The Fast
Track Statement is due to the Supreme Court on March 11, 2005.

DATED this ‘;_<- day of March, 2005.

yy=/4

P. KELLY, ESQ
Nev a Bar No. #814
300/ South Maryland Parkway
L Vegas, Nevada 89101
-382-9103

RECEIPT OF COPY

RECEIPT OF A COPY of the attached REQ fT FOR ROUGH DRAFT

TRANSCRIPT is hereby acknowledged this day of March, 2005.

DISTRICT ATTORNEY'S OFFICE

¢ M. COOK/ L. MAKOWSKI
200 S. THIRD STRE( COURT REPORTERS, DEPT. 15
LAS VEGAS, NV 89155 200 S. THIRD STREET

LAS VEGAS, NV 89155




AYI12 ALnnos

500¢ ¢ - udy

Q3AI393Y

10

11

12

13

14

15

16

17

18

19

20

21

22

o
Y

b
i

O'KEEFE

CASE NO. C202793

DEPT. NO. XV

7 1L ERRIGINAL

DISTRICT COUZIE"}E \R <51 A 1l 52

CLARK COUNTY, NEVADA "
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STATE OF NEVADA,

)
)

Plaintiff, } REPORTER'S
)

vs. ) TRANSCRIPT
)

BRIAN KERRY O'KEEFE, ) OF

)

Defendant. } SENTENCING
)

BEFORE THE HON. STEWART L. BELL, DISTRICT JUDGE

DECEMBER 27, 2004

0945

MONDAY,

APPEARANCES:

SUSAN KRISKO, ESQ.
Deputy District Attorney

For the State:

For the Defendant: JAMES L. BUCHANAN II, ESQ.

Reported by: CHERYL GARDNER, RMR-RPR
CCR No. 230
CHERYL GARDNER, CCR 230, RPR, RMR

225




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. O'KEEFE .

LAS VEGAS, CLARK COUNTY, NV, MON, DECEMBER 27, 2004
0945
-000-

PROCEEDTINGS

THE COURT: State of Nevada versus
Brian O'Keefe, case C202783.

MS. KRISKO: Judge, are you going to
be sentencing him?

THE CQURT: Yeah. That's why we're
here today. Who is your lawyer, Mr. O'Keefe?

THE DEFENDANT: It was Mr. Buchanan.

(Whereupon different matters
were heard.)

THE COURT: State of Nevada versus
Brian O'Keefe, Case No. C202793. Let the record
reflect the presence of the defendant in custody,
Mr. Buchanan, Ms. Krisko for the State of Nevada.

Any reason judgment should be not
imposed at this time?

MR. BUCHANAN: Not on behalf of the
defendant.

THE COURT: In accordance -- is this a
jury verdict or a plea?

MR. BUCHANAN: Jury verdict.

THE COURT: According to the jury

CHERYL GARDNER, CCR 230, RPR, RMR
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verdict, the defendant is hereby adjudged guilty.
Would the State like to say anything?
MS. KRISKO: I'd just like to point
out yet again Mr. O'Keefe is back to blaming
everybody else and claiming the D.A.'s office is
the one that basically committed this crime.
THE COURT: That's not true?
MS. KRISKO: No.
THE COURT: Did the victim show up?
MS. KRISKO: I talked to her on Friday
and what -- she's afraid he's just geoing to get a_

slap on the wrist and she doesn't want to watch

that.

THE COURT: He's looking at 24 to 120
suspended. Mr. Buchanan, anything you want to
add?

MR. BUCHANAN: This is just one count
of burglary.

THE COURT: 24 to 120 suspended placed
on probation. Anything more than you want to add?

MR. BUCHANAN: That's more than they
recommended.

THE COURT: If he does his probation
successfully, it doesn't matter if he gets life,

does it? 1It's a fairly serxrious offense. I want

CHERYL GARDNER, CCR 230, RPR, RMR
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him to understand if he screws up his probation --

MR. BUCHANAN: He was found not
guilty, though. That's the whole thing. You know,
you're just like the police. You say Jjust because
he was charged he was guilty. He was found not
guilty by a jury. He was only found guilty of
burglary and so that's one to ten and I think they
recommended 18 to 72.

THE COURT: Okay. Anything you want
to add, Mr. O'Keefe?

THE DEFENDANT: No, sir, Your Honor.

THE COURT: $25 administrative
assessment, $150 DNA fee and testing; underlying
sentence 24 to 120, placed on probation not to
exceed five years following conditions; one, no
contact with the victim.

MR. BUCHANAN: May I be heard on
that?

THE COURT: Yeah.

MR. BUCHANAN: She's calling him
whenever we have the jury verdict and he was and
Judge Loehrer gave an O.R. He's not in on that
case.

THE COURT: It's not going to be a

violation on his part if she calls him.

CHERYL GARDNER, CCR 230, RPR, RMR
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MR. BUCHANAN: She called him that
night to go and pick him up at the jail when he got
out . This is a love/hate relationship and with
that condition in there if he stays in this town,
she could be right on him. She'll be on him
like --

THE COURT: If she initiates the
contact, it won't be a problem for him. I want him
to stay away from her because if they have contact
in this love/hate relationship, he's going to end
up in trouble. Search for burglary tools.
Counsgeling. No. 4, maintain full-time employment.
No. 5 mental health counseling as deemed necessary
by the Department. No. 6, resolve the warrant in
Ohio within 120 days.

MR. BUCHANAN: That's what he's being
held on.

THE COURT: If he gets it resolved so
he can be released, then that condition is met. If
they don't extradite him and he's then released to
probation. He needs to call a lawyer back there
and get that straightened out. ©No. 7, four hours
of community service a week.

MS. KRISKO: Your Honor, is it going

to be a six month or a year long DV? He's already

CHERYL GARDNER, CCR 230, RPR, RMR
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done the six months and it didn't help.

THE COURT: I'1ll let P and P decide
that. Okay. Anything else? You should be
released as soon as Ohio decides not to extradite
you or if they extradite you, you'll go back once.

MR. BUCHANAN: I don't think they're
going to.

THE COURT: That's why I did this,

Mr. Buchanan. A lot of times they don't. They put
the hold on there. When it comes to the
nitty-gritty, they're not paying to send an officer
out. He's going to have to call a lawyer back
there. You know the drill.

MR. BUCHANAN: We tried to do that
before, but he has no one back there.

THE COURT: You know how the drill
goes. Maybe you can refer him to a lawyer. Okay.
Done.

-00Q0-~

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
PROCEEDINGS.

Clhernl

CHERYﬁJGAﬁDNER, RPR, RMR
CCR No. 230

CHERYL GARDNER, CCR 230, RPR, RMR
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DISTRICT COURT

CLARK COUNTY, NEVADA
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THE STATE OF NEVADA,

Plaintiff,
REPORTER'S TRANSCRIPT
OF

VERDICT

vs.

BRIAN KERRY OKEEFE,
Defendant.
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BEFORE THE HONOCRARLE
SALLY LOEHRER, DISTRICT CQURT JUDGE
THURSDAY, OCTOBER 28, 2004
10:30 a.m.

APPEARANCES:

For the Plaintiff: SUSAN KRISKO, ESQ.
ROSS MILLER, ESQ.
Deputy District Attorney
For the Defendant: JAMES BUCHANAN III, ESQ.
Deputy Special Public
Defender
CCR No. 345

Reported by: LISA MAKOWSKI,
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LAS VEGAS, CLARK COUNTY, NEVADA
THURSDAY, OCTOBER 28, 2004
- 10:30 a.m.

* * *

PROCEETDTINGS

THE COURT: Good morning, ladies and
gentlemen. Welcome back to State of Nevada versus
Brian O'Keefe. The record will reflect the
presence of partieg.and counsel, all officers of
court and full 12 deliberating jurors. The first
question I need to ask you 1s did you chose a
foreperson and if so who is that person.

THE FOREPERSON: It is me, your Honor.

THE COURT: And you are, Mr. Anaya.

THE FOREPERSON: Waite.

THE COURT; Mr. Waite, has the jury
reached a unanimous decision on all of the counts
submitted to 1t? |

THE FOREPERSON: Yes we have, your
Honor.

THE COURT: Would you please hand the
verdict form not bailiff?

The clerk will now read the verdict.

THE CLERK: District Court, Clark County

Nevada, the State of Nevada plaintiff versus Brian

UNCERTIFIED ROUGH DROUGH TRANSCRIPT
232
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carry O'Keefe defeﬁdant, Case No. C202793

department No. 15 verdict: We the Jury in the

w N

above entitled case find the defendant Brian carry

(S

O'keefe ceef as follows: Count I, guilty of
battery. Count II not guilty. Count three not
guilty; Count IV, not guilty; Count vV, not guilty.

Count six; guilty of burglary.

0 -~ o Wn

Dated this 28th day of October 2004.
9 | Dennis Waite foremaﬁ.
10 Ladies and gentlemen of the jury, is
11 | that your verdict as read so say you one S0 say
12 fyou all?
13 THE JURY: Yes.
14 THE COURT: Before the verdict is
151 recorded in the minutes of the court, does either
16 |party wish to have the jury individually polled?
17 MR. BUCHANAN: Not on behalf of the
18 |defendant, your Honor.
19 MS. KRISKO: Not on behalf of the State,
20 | your Honor.
21 {(The judge fhanked and excused the
22 | jury.)
23
24

25

UNCERTIFIED ROUGH DROUGH TRANSCRIPT
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The foregoing transcript is an uncertified
rough draft transcription of my stenotype notes of
said proceedings. This transcript has not been
edited, proofread, ‘indexed or certified.

Dated this ((T day of C%§WL/Q/ 2005.

UNCERTIFIED ROUGH DROUGH TRANSCRIPT
234




RECEIVED

APR 1 1 71NK

B W N

W -1 oy N

TRAN | F“JSD

CASE NO. C202793 105 498 1| - o -

DEPT. NO. XV ; Y
cr re ”’:"‘"‘(D

DISTRICT COURT

CLARK COUNTY, NEVADA

* * *

THE STATE OF NEVADA,

Plaintiff,

vs. QOF

JURY TRIAL

BRIAN KERRY O'KEEFE,
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BEFORE THE HONORABLE
SALLY LOEHRER, DISTRICT COURT JUDGE
WEDNESDAY, OCTOBER 27, 2004

Attorney at Law

Reported by: LISA MAKQWSKI, CCR No. 345

REPORTER'S TRANSCRIPT
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For the Plaintiff: SUSAN KRISKO, ESQ.
ROSS MILLER, ESQ.
Deputy District Attorney
For the Defendant: JAMES BUCHANAN III, ESQ.
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BEFORE THE HONORABLE
SALLY LOEHRER, DISTRICT COURT JUDGE
WEDNESDAY, OCTOBER 27, 2004
10:30 a.m.

APPEARANCES:

For the Plaintiff: SUSAN KRISKO,

R0SS MILLER,

ESQ.
ESQ.

Deputy District Attorney
For the Defendant: JAMES BUCHANAN III, ESQ.
Attorney at Law
Reported by: LISA MAKOWSKI, CCR No. 345
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MR. BUCHANAN: | will have to think
about this last one that they have a cite on that.

THE COURT: | asked for the cites on it.
MS. KRISKQ:;  You did.
THE COURT: Physical force is not a

necessary ingredient in the commission and then
the second paragraph when a woman yields to the
act of sexual assault. Do you have a citation on
that or you have a substitute instruction?

MS. KRISKO: | have z citation and also
that is a substitute in case,
THE COURT: | thought you were going to

give me or the instruction that had the citation
onit,
MS. KRISKO: Itis 112 Nevada 1208
Hardaway versus State, and | will tell you what we
did is changed some of the wording to make it more
user friendly like woman, man, yield, things like
that. And then the citation on the substitute one
that talks about, the longer one is McNair versus
State 108 Nevada 53. Did you want the citations
on all rest of them also?
THE COURT: 108 Nevada 527
MS. KRISKO: 53. And it is McNair.
THE COURT: Now, yes, the next one that
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LAS VEGAS, CLARK COUNTY,
WEDNESDAY, OCTOBER 27,
10:30 a.m.

NEVADA
2004

* * *

FPROCEEDTINGS

THE COURT: Good morning, ladies and
gentlemen. This is the time set for trial in
State of Nevada versus Brian O'Keefe. The record
reflect the presence of the parties and counsel
alt officers of the court and absence of the
jurors before we conclude, the State's witnessas
this morning. Are there any matters we need to
take care of outside the presence of the jury?

MR. BUCHANAN:  Well, | have three
potential instructions | would like to give the
court.

THE COURT: Please do so anding it
Ms. Krisko you have citation | asked for yesterday
on once | was concerned about,

MS. KRISKO:
and Mr. Buchanan one I'm withdrawing the top

1 do. If 1 ¢can give you

portion of the paragraph and then the other | have
a citation for, but | also have a substitution

incase we need it, so, but | have the citation for
the other.

| wanted the citation on was it is rarely
perpetrated in the presence of other witnesses
thus the presence or absence of other evidence
which would support or refute has the potential
for great significance, Where did that one come
from?
MS. KRISKO: That one that | handed you
the substitution, we are withdrawing that. That
was in our stocks to sexual assault but | couldn't
find anything that talked about that wording so it
was May versus state 89 Nevada 277, but when |
looked at it it didn't track that wording so |
gave you the proposed which is the four line?
THE COURT:  Allright. Thank you. So
this one is being withdrawn and this one going in
in its place?
MS. KRISKO:  Yes,
MR. BUCHANAN:  You have got me lost.
THE COURT: Don't worry about it.
MR, BUCHANAN:
going to settle these in chambers.
THE COURT:  Not right now, that's for
sure. Butl wanted to have information so | can
have Jake and Kelty ook some of this stuff up,
okay, and print the cases for me and highlight

Ckay. |won't. We are

DRAFT TRANSCRIPT
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from the cases where they came from so this one is 1
out and this one is in at the end of so what | 2
need you to do is get those to Jake, tell him to 3
look on the one that has yeltow marks on them, 4
don't get them out of order and print out citation 5
for me and highlight the languaga that's on the 6
instruction, There were a gouple more you had a 7
question about overt acts, atl right. Hold on for 8
a second. 9
MS. KRISKQ: That's Larson versus State 10
89 Nevada 451, and | have copy of these cases it 11
you want me to give them to you. 12
THE COURT: That would be fine then they 13
wouldn't have to print them, and - 14
MS. KRISKO;  And then voluntary 15
Intoxication is no excuse for a crime and this Is 16
s0 even when intoxication is so extreme that ws 17
make a person unconscious of what he was doing or 18
to create temporary insanity. 19
MS. KRISKO:  That comes from Arellano 20
but on reading it again and the citation 68 Nevada 21
134, thare's is another jury instruction that they 22
say has to be given at the same time, so we will 23
withdraw that, 24
THE COURT:  Withdrawn by State. 25
about 5:30 and | could have waiched it. | don't 1
know there was probably techinical problem in any 2
event they called me, said it has to be in reat 3
time so | mean at that point it couldn't be done 4
until 10 or 11 and hopefully | gave them ce!l ‘ 5
number, but they — | never heard back from them. 6
That doesn't mean they didn't call, but | didn't 7
get to look at it. 8
THE COURT: What time did it get 9
finished. 10
MS. KRISKO: When | told him it would be 11
ready at ten he said | wanted to be called so at 12
ten it was done, actually at 9:54 it was done. | 13
called and | paged and | never got a response. 14
THE COURT: So do you have your copy 15
yet? 18
MR. BUCHANAN;  Yes, we just got it this 17
morning. 18
THE COURT:  You got anybody watching it? 19
MR. BUCHANAN:  No, that's all right. | 20
mean we thought -- we feel we have been ambushed 21
because we didn't have the tape, and it wasn'tin 22
the discovery anywhere, any place, any time, and 23
he said he picked it up yesterday, so it wasn't 24
available unti! yesterday under any circumstances, 25

UNCERTIFIED ROUGH
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MS. KRISKO: May | approach.

THE COURT: You may. Sojustis have
Jake go through these with this and portion that
jury instruction all right and Bucky your proposed
instructions are,

MR. BUCHANAN: They are actually just
statutes so there's no -- | don't have the cite on
them. | didn't have much time. | just put down
the statute and definition.

THE COURT:  So you got the definition of
domestic violence, definition of battery and
definition of assault.

MR. BUCHANAN: | think they might have
definition of battery already in there. If they
do, that's fine, | know they don't have, and |
will need a different verdict for battery of found
guilty of battery with domestic violence.

MS. KRISKO:; Well, | ask we wait on
that. We certainly arguing against it.

THE COURT: We are not doing them right
now, just collecting them.

MR. BUCHANAN:  One other thing we talked
about the tape last night.

THE COURT: Did you watch it?

MR, BUCHANAN: | thought | would have it

80 anyway we object to the testimony on that and
the tape because we never had notice, never had
knowledge and, of course, never had a chance to
look at it, but | probably will take that the
officer looked at it. He is not lying.
MS. KRISKC: Well, and only -
THE COURT: Your client hasn't testified
either, Mr. Buchanan, only you have made an
opening statement.
MR. BUCHANAN: | know. | understand
that, judge. If | was a prosecutor, | would have
dene it differently.
MS. KRISKO: If | can just make a quick
record on the that because | know it will be an
appeal issue it is in his statement that the
officer said | looked at your tape as early as his
statement in the discovery. It is there.
Now it didn't actually happen at that
{ime, but certainly they would be on notice if
that happened and quite frankly we had no
intention of ever getting that tape and using
because it shows a negative, but because in
opening they made that their defense we had o
deal with it, so that's when the tape it had
previously been asked to be hald on o i, could
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