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gsaying that you have to write me at a certain address
because my people don't want you around me anymore.

We will introduce these letters and I'll show
them to her when she's on the stand and I'll ask her,
Did you write these letters to her?

I think we will show that if she was out of
custody -- or he was out of custody and they met
tonight, they would be back together again in 20
minutes. I think after you listen tc all of this
evidence that you will find that there was intercourse.

It was consensual. It was submissive. It was drug

‘introduced. It was a way of life that they went by for

two and a half years.

They will introduce pictures that will
probably turn your stomach about her being beaten. But
why did she go back time and time again? If you could
answer those questions, if you can say, and you will
hear one time from her on this stand that it was she
said, no, no, no, you won't hear it. She'll say, I was
scared.

Ladies and gentlemen, that doesn't cut it in a
gexual assault. We intend to show it tomorrow morning.
Thank you.

THE COURT: Thank you, Counsel.

Ladies and gentlemen, we will be in recess

ROUGH DRAFT TRANSCRIPT
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until 10:30 tomorrow morning.

-000-
The foregoing transcript is an uncertified rough draft
transcription of my stenotype notes of said
proceedings. This transcript has not been edited,

proofread, indexed or certified.

Dated this l®“day offﬁﬂJboos.

(‘UJJ* RN AASNA

JUIE M. LEVER, RPR, CSR 582
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STATE OF NEVADA,

)
)
Plaintiff, } REPORTER'S
)
vs. } TRANSCRIPT
)
BRIAN KERRY OQO'KEEFE, ) OF
)
Defendant. )} SENTENCING
)

BEFORE THE HON. STEWART L. BELL, DISTRICT JUDGE

MONDAY, DECEMBER 27, 2004
0945

APPEARANCES:

For the State: SUSAN KRISKO, ESQ.

Deputy District Attorney

For the Defendant: JAMES L. BUCHANAN II, ESQ.

Reported by: CHERYL GARDNER, RMR-RPR
CCR No. 230

CHERYL GARDNER, CCR 230, RPR, RMR
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LAS VEGAS, CLARK COUNTY, NV, MON, DECEMBER 27, 2004
0945

-000-

P ROCEEDTINGS

THE COURT:. State of Nevada versus
Brian O'Keefe, case C202793.

MS. KRISKO: Judge, are you going to
be sentencing him?

THE COURT: Yeah. That's why we're
here today. Who is your lawyer, Mr. O'Keefe?

THE DEFENDANT: It was Mr. Buchanan.

(Whereupon different matters
were heard.)

THE COURT: State of Nevada versus
Brian O'Keefe, Case No. C202793. Let the record
reflect the presence of the defendant in custody,
Mr. Buchanan, Ms. Krisko for the State of Nevada.

Any reason judgment should be not
imposed at this time?

MR. BUCHANAN: Not on behalf of the
defendant.

THE COURT: In accordance -- is this a
jury verdict or a plea?

MR. BUCHANAN: Jury verdict.

THE COURT: According to the jury

CHERYL GARDNER, CCR 230, RPR, RMR

478
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verdict, the defendant is hereby adjudged guilty.
Would the State like to say anything?
MS. KRISKC: I'd just like to point
out yet again Mr. O'Keefe is back to blaming
everybody else and claiming the D.A.'s office is
the one that basically committed this crime.
THE COURT: That's not true?
MS. KRISKO: No.
THE COURT: Did the victim show up?
MS. KRISKO: I talked to her on Friday
and what -- she's afraid he's just geoing to get a

r

slap on the wrist and she doesn't want to watch

that.

THE COURT: He's looking at 24 to 120
suspended. Mr. Buchanan, anything you want to
add?

MR. BUCHANAN: This is just one count
of burglary.

THE COURT: 24 to 120 suspended placed
on probation. Anything more than you want to add?

MR. BUCHANAN: That's more than they
recommended.

THE COURT: If he does his probation
successfully, it doesn't matter if he gets life,

does it? It's a fairly serious offense. I want

CHERYL GARDNER, CCR 230, RPR, RMR
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him to understand if he screws up his probation --

MR. BUCHANAN: He was found not
guilty, though. That's the whole thing. You know,
you're just like the police. You say just because
he was charged he was guilty. He was found not
guilty by a jury. He was only found guilty of
burglary and so that's one to ten and I think they
recommended 18 to 72.

THE COURT: Okay. Anything you want
to add, Mr. O'Keefe?

THE DEFENDANT: No, sir, Your Honor.

THE COURT: $25 administrative
assessment, $150 DNA fee and testing; underlying
sentence 24 to 120, placed on probation not to
exceed five years following conditions; one, no
contact with the wvictim.

MR . BUCHANAN: May I be heard on
that?

THE COURT: Yeah.

MR. BUCHANAN: She's calling him
whenever we have the jury verdict and he was and
Judge Loehrer gave an O0.R. He's not in on that
case.

THE COURT: 'It's not going to be a

violation on his part if she calls him.

CHERYL CGARDNER, CCR 230, RPR, RMR
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MR. BUCHANAN: She called him that
night to go and pick him up at the jail when he got
out . This is a love/hate relationship and with
that condition in there if he stays in this town,
she could be right on him. She'll be on him
like --

THE COURT: If she initiates the
contact, it won't be a problem for him. I want him
to stay away from her because if they have contact
in this love/hate relationship, he's going to end
up in trouble. Search for burglary tools.
Counseling. No. 4, maintain full-time employment.
No. 5 mental health counseling as deemed necessary
by the Department. No. 6, resolve the warrant in
Ohio within 120 days.

MR. BUCHANAN: That's what he's being
held on.

THE COURT: If he gets it resoclved so
he can be released, then that condition is met. If
they don't extradite him and he's then released to
probation. He needs to call a lawyer back there
and get that straightened out. No. 7, four hours
of community service a week.

MS. KRISKO: Your Honor, 1is it going

to be a six month or a year long DV? He's already

CHERYL GARDNER, CCR 230, RPR, RMR
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done the six months and it didn't help.

THE COURT: I'll let P and P decide
that. Qkay. Anything else? You should be
released as soon as Ohio decides not to extradite
you or if they extradite you, you'll go back once.

MR. BUCHANAN: I don't think they're
going to.

THE COURT: That's why I did this,

Mr. Buchanan.,. A lot of times they don't. They put
the hold on there. When it comes to the
nitty-gritty, they're not paying to send an officer
out . He's going to have to call a lawyer back
there. You know the drill.

MR. BUCHANAN: We tried to do that
before, but he has no one back there.

THE COURT: You know how the drill'
goes. Maybe you can refer him to a lawyer. Okay.
Done.

-0Qo0-

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
PROCEEDINGS.

@mc%w&

CHERYLUGA
CCR No. 230

CHERYIL GARDNER, CCR 230, RPR, RMR
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REQ ' E
JAMES L. BUCHANAN II, ESQ. t 'LED
Nevada Bar No. #754 :
300 South Maryland Parkway r ’
Las Vegas, Nevada 89101 Juv 19 3wy PH'0D
(702) 382-9103 s P
Attorney for Defendant ~>fL@%%gfﬂg;?%¢WL

' LLERK

DISTRICT COURT

CLARK COUNTY, NEVADA

* % % % % * * *

CASE NO. : (C202783
DEPT. NO,. 15

THE STATE OF NEVADA,

Plaintiff,
vs.

BRIAN O'KEEFE,

)
)
)
)
)
)
)
Defendant. )
)

REQUEST FOR ROUGH DRAFT TRANSCRIPT

TO: Renee Silvaggio/Joann Orduna, Court Reporters in Dept. 7:

BRIAN O'KEEFE, Defendant named above, requests preparation
of a rough draft transcript of the following proceedings before
the District Court as follows:

1. A copy of the sentencing transcript of 12/27/04,

This request has been ordered by the Supreme Court pursuant
to the attached Order filed June 9, 2005.

I recogniie-that I must personally serve a copy of this form

on the above named court reporter and opposing counsel, and that
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the above named court reporter shall have ten (10) days from the
receipt of this notice to prepare and submit to the District

Court the rough draft transcript regquested herein.

DATED this z i day of June, 2005.

Nevada 89101
-382-9103

RECEIPT OF COPY

RECEIPT OF A COPY of the attached REQHEST FOR ROUGH DRAFT

TRANSCRIPT 1is hereby acknowledged thi day of June, 2005.

DISTRICT ATTORNEY'S OFFICE

/
DEPYTY DPISTRICT ATTORNEY R. SI RgGGIO/ J. ORDP}fmA
200 S. RD T PORTERS, DEET. 7
LAS VEGAS, NV 89155 200 S. THIRD STREET |

- LAS VEGAS, NV 89155 .
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O'KEEFE, N No. 44644
Appellant, . J

vs.
THE STATE OF NEVADA,
Respondent.

ORDER

This appeal is subject to the fast track provisions of Nevada
Rule of Appellate Procedure 3C. This court notes that the transcript of the
sentencing hearing has not yet been filed. A review of the rough draft
transcripts request form, however, reveals that it was not served on the
correct court reporter or recorder. Sentencing was conducted in Dept. 7 on
December 27, 2004, but the rough draft transcript request form was
directed to and served on the court reporters for Dept. 15.

Counsel for appellant is ordered to file a rough draft transcript
request form within 5 days of this order, and file 2 copies of the transcript
request form and proof of service on court reporter or recorder Cheryl

Gardner in this court within 10 days of this order.

It 1s so ORDERED.
Vo) Q.any\, e

cc:  James L. Buchanan Il
Attorney General Brian Sandoval/Carson City
Clark County District Attorney David J. Roger
Cheryl Gardner

485 6 - /1405




2670 © State of Nevada File # V05-2324 %
DEPAR NT OF MOTOR VEHICLES AND PUBLI ETY
Division of Parole and Probation
Carson City, NV 89706

Corrected Required to pay $25 Administrative Assessinent fee and pay the
$150 DNA Eva]uatlon Fee unty Clerk 200 § 3rd St, LV,
NV, 89155, ? B
PROBATION AGREEMENT AND RULES
Crimina] Case No. C202793 au 'R
) 5 0s
THE STATE OF NEVADA,
Plaintiff, ORDER ADMITTING DEFENDANT TO P,ROBATION
Vs, AND FIXING THE TE TﬁERE@W
CLERK

O'KEEFE, Brian Kerry

Defendant

DEFENDANT is guilty of the Crime of Count I - Battery (M); Count VI - Burglary (a Felony).

DEFENDANT is sentenced to a term of imprisonment in the Nevada Department of Corrections for Count VI - 24-120 months;
Count I - (CTS) credit for time served + Submit to DNA testing to determine genetic markers. Execution of that sentence is suspended
and the DEFENDANT is hereby admitted to probation for an indeterminate period not to exceed § years under the following conditions:

1. Reporting/Release: Upon release by the Court, you are to report directly and in persen to the Division of Parole and Probation. You are required to
submit a written Monthly Report to your Supervising Officer on the first of each month on forms supplied by the Division of Parole and Probation. This report
shall be true and correct in all respects; in addition, you shall report as directed by your Supervising Officer.

2. Residence: You shall not change your place of residence without first obtaining permission from your Supervising Officer, in each instance.

3. Intoxicants: You shall not drink or partake of any alcoholic beverages to excess. Upon request by any Parole/Probation or Peace Officer, you shall
submit to a medically recogmized test for blood\breath alcohol content. Test results of .08 blood alcohol or higher shall be sufficient proof of excess.

4. Controlled Substances: You shall not use, purchase nor possess any narcotic drugs, nor any dangerous drugs, unless first prescribed by a licensed
physician; you shall immediately notify your Supervising Officer of any prescription received. You shall submit to narcotic or drug testing as required by any
Parcle/Probation Officer,

5. Weapons: You shall not possess, own, carry, or have under your control, any type of weapon.

6. Associates: You shall not associate with individuals who have criminal records or other individuals as deemed inappropriate by the Division. You shall
not have any contact with persons confined in a correctional institution unless specific written permission has been granted by your supervising officer and the
correctional institution.

7. Cooperation: You shall, at all times, cooperate with your Supervising Officer and your behavior shall justify the opportunity granted to you by this
probation.

8. Laws and Conduct: You shall comply with all municipal, county, state and federal laws, and ordinances; and conduct yourself as a good citizen.

9. Out-of-State Travel: You shall not leave the State without first obtaining written permission from your Supervising Officer.

10. Employment/Program: You shall seek and maintain legal employment, or maintain a program approved by the Division of Parole and Probation and
not change such employment or program without first obtaining permission.

11. Supervision Fees: You shall pay monthly supervision fees while under supervision of the Division.

12. Special Conditions of your probation:

The Court reserves the right to modify these terms of Probation at any time and as permitted by law. DATED this 7’/‘?'0( ...... day of
................................................ y e 5 101 the Bighth Judicial District Court of the State of Nevada, in and for the County of Clark,

1

AGREEMENT BY PROBATIONER
I do hereby waive extradition to the State of Nevada from any State in the Union and I also agree that I will not contest any effort to
return me to the State of Nevada. I have read, or have had read to me, the foregoing conditions of my probation, and fully understand them and
I agree to abide by and strictly follow them and | fully understand the penalties involved should I in any manner, wolatc thg, foregoing
conditions. I have received a copy of this document and NRS 176A.850,

APPROVED .......0%
Probatiog

7/11/05/mef

JUL 2 0 2005
CLARK COUNTY
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IN THE SUPREME COURT OF THE STATE OF NEVADA
FH.ED
BRIAN K. O'KEEFE, Supreme Court No. 446
Appellant, P 4[335 FEB 221P 2 35
VS.
THE STATE OF NEVADA, istri N -
Respandent District Court Case No. 02(3217'?331,;;1 iy 1 /;Z. ;?\J
{ CLERK
CLERK'S CERTIFICATE
STATE OF NEVADA, ss.
I, Janette M. Bloom, the duly appointed and qualified Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this
matter.
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed,
as follows: "ORDER the judgment of conviction AFFIRMED."
Judgment, as quoted above, entered this 23rd day of January, 2006.

IN WITNESS WHEREOF, | have subscribed my name and affixed

the seal of the Supreme Court at my Office in Carson City,

Nevada, this 17th day of February, 20086.

Janette M. Bloom, Supreme Court Clerk
By: a ‘ &LU thedo
Shief Deputy Clerk
BECEIVED
FEB 2 1 2008
COUNTY CLERK
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O'KEEFE, Supreme Court No. 44644

Appellant,

VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Shirley Parraguirre, Clark County Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 17, 2006
Janette M. Bloom, Clerk of Court

By: (\)(,mbw.ado

Shief Deputy Clerk

CC. Hon. Stewart L. Bell, District Judge

Attorney General George Chanos/Carson City
Clark County District Attorney David J. Roger
James L. Buchanan I

RECEIPT FOR REMITTITUR

Received of Janette M. Bloom, Clerk of the Supreme Court of the State of Nevada, the

REMITTITUR issued in the above-entitled cause, on O? . C;? / 'ﬁ 6 )

District Court Case No, (202793

NORRETA CALDWELL

Deputy

County Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN'K. O'KEEFE,

7 . No. 44644

Appéllant, ‘
vs. FE L E i,

THE STATE OF NEVADA,

Respondent. JAN 23 2006

JANETTE M. BLOOM

ORDER OF AFFIRMANCE B:LEF! SUPREME COYRT
&;!E; DEPUTQCH #«. A

This is an appeal from a judgment of conviction, pursuant to a A

jury verdict, of one count of misdemeanor battery and one count of
burglary. Eighth Judicial District Court, Clark County; Stewart L. Bell, /

Judge. Appellant Brian O'Keefe was sentenced to a time served

disposition for the battery, and a prison term of 24-120 mon‘th_s for the

burglary. The district court suspended the sentence and placed O'Keefe
on probation.

"Jf
('Keefe's sole ground for appeal is his assertion that the
district court erred in its decision to admit other bad acts into ev_idence.

Specifically, O'Keefe contends the district court abused its discretion in its

decision to admit a photograph taken of the victim after a previoué battery
by O'Keefe.

O'Keefe admitted under cross-examination that he was
arrested twice for domestic violence battery against the same victim, and
that one case was dismissed in exchange for his plea to the other. O'Keefe
asserts the prior bad acts committed against the victim were not relevant,
nor admissible. In the alternative, O'Keefe suggests even if relevant, the

prejudicial value of the prior bad acts substantially outweigh the probative
value.

YHIT0 ALNNOD
8002 | ¢ 834
CETERED

SuPREME COURT
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NRS 48.045(1) provides that evidence of other wrongs cannot
be admitted at trial solely for the purpose of proving that the defendant
acted in a similar manner on a particular occasion. But NRS 48.045(2)
further provides that such evidence may be admitted for other purposes,
"such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident." Before admitting
such evidence, the trial court must conduct a hearing on the record and
determine that: (1) the evidence is relevant to the crime charged; (2) the
other act 1s proven by clear and convincing evidence; and (3) the probative
value of the other act is not substantially outweighed by the danger of
unfair prejudice.! On appeal, we will give great deference to the trial
court's decision to admit or exclude evidence and will not reverse the trial
court absent manifest error.?

Here, the trial court conducted a hearing prior to trial
regarding the prior bad act evidence offered by the State. At the
conclusion of the hearing, the trial court determined that the evidence of
the prior uncharged battery was relevant as proof of appellant's intent,
knowledge, and the absence of mistake, that the State had proven the act
by clear and convincing evidence, and that the probative value of the acts
was not substantially outweighed by the danger of unfair prejudice. Based

on our review of the record, we conclude that the district court did not

ITinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 1064-65 (1997).

2See Bletcher v. State, 111 Nev. 1477, 1480, 907 P.2d 978, 980
(1995); Petrocelli v. State, 101 Nev. 46, 52, 692 P.2d 503, 508 (1985),

holding modified on other grounds by Sonner v. State, 112 Nev. 1328, 930
P.2d 707 (1996).
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commit manifest error in admitting the evidence of O'Keefe's prior battery

- of the victim.

Having considered appellant's contention and concluded that
1t 18 without merit, we

ORDER the judgment of conviction AFFIRMED.

:wa?/ﬂ'f ,

Douglas

e , .

Becker

cc:  Hon. Stewart L. Bell, District Judge
James L. Buchanan II
Attorney General George Chanos/Carson City
Clark County District Attorney David J. Roger
Clark County Clerk
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1 || AFFT F.ILED

JAMES L. BUCHANAN II, ESQ.

o  ORIGINAL

L1

2 | Nevada Bar No. 754 ﬁRlE
300 South Maryland Parkway llﬂgfw WB
3 || Las Vegas, Nevada 89101 o
(702) 382-9103 it oo
4 | Attorney for Defendant ‘?LE;“??Q“&
K
5
6
7
8 DISTRICT COURT
9 CLARK CQUNTY, NEVADA
10

11 || STATE OF NEVADA,
CASE NO. : C202793

)
12 Plaintiff, ) DEPT. NO.: 15
vs. )
13 ) AFFIDAVIT OF DELIVERY
)
14 || BRIAN O'KEEFE, )
Defendant. }
15 }
16 || STATE OF NEVADA )
) S8s.
17 || COUNTY OF CLARK )
18 Deborah L. Cowan, being duly sworn, says: That at all times

19 || herein affiant was and is a citizen of the United States, over 18
20 | years of age, not a party to nor interested in the proceeding in

21 || which this affidavit is made.

That I provided Defendant all papers and pleadings in his

file pursuant to the following:

Photographe of Victim

Jury list

Judgment of Conviction

Motion to Proceed in Forma Pauperis
Order and Notice of Entry of Order
Sentencing Transcript

yiE10 ALNNOD
R OSSR 5o
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l10.
11.
12,
13.
14.
is.
16,
17.
18.
19.
20.
21.
22.
23.

24,
25.
26.
27.
28.

B .
A

Reporter’s Transcript of Trial 10/26/04
Reporter’s Transcript of Verdict

Reporter’s Transcript of Sentencing

Request for Rough Draft Transcript

Motion for Modification of Sentence

Motion to Discharge Counsel

Motion for Extension of Time to File Track Stmt.
Order Granting Motion

Appellant’s Request for Rough Draft Transcript
Appellant‘s Fast Track Statement

Appellant’s Motion to Withdraw

Appellant’S Appendix

Order Striking Fast Track Statement and Appendix
Appellant’s Fast Track Statement

Appellant’s Appendix to the Fast Track Statement
Order

Appellant’s Notice of Filing Proof of Request for
Rough Draft Transcript

Order

Order

Motion for Rehearing En Banc

Order of Affirmance

11 Supreme Court letters

Pt JAMES L. BUCHAN
Wi Notary Public Stata of Nafﬂa"
-85 No. 99-51957.1

My appt. exp. Mar. 30, 2007

NOTARY\ PUBY C v

498




LA.OFFICE OF JAMES L. BUCHANA’II
A PROFESSIONAL CORPORATION
300 South Maryland Parkway

o

Las-Vegas; Nevada—89101
(702) 382-9103
Fax (702) 387-6368

March 15, 2006

HAND-DELIVERED TO CCDC

Brian O’Keefe, #1447732
CCDC

330S. Casino Center Blvd.
Las Vegas, NV 89101

RE:  Your File of Case No. C202793 including Supreme Court documents

Dear Mr. O’Keefe:

Pursuant to a court hearing on March 13, 2006, and the Judge’s order, enclosed is a copy of your

entire file with our office. Please see the attached Affidavit of a list of all of the documents now
in your possession.

JAMES M BUCHANAN 11, ESQ.

Enc.

499
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BRN KERRY O'keere

1 DISTRICT COURT oy ,
M1GH DESERT STATE &2)ean £ LF ]

2 | Po Boy B0 CLARK COUNTY, NEVADA ' -
INDAN sPRmGE NV 89619 '

3| Poo B4R ' Juw 12 120 PH 0B

4| STATE OF NEVADA, .

5 CLERK

Plaintiff CASE NO. Lzoz793

0& DEPT.NO._ Xy

/7 "‘3 DOCKET NO.
) _JuDSE _SAUN LoEKBER

H (4q022 Defendant 2 PAGE MbOTIoN WITH
]

BRAN_KERRY OYEEEE . _

10 . EXHIBITS A & B.
RULVE T. C :
. u 4o (IR ) e 4 SAcs
PRoPER PERSON MOTiON To COMPEY
12
13
STATEMENT
14 CoMES MNow BRN KERRY O'KEEFE I PROPEQ-PERSOMI

Bl 4 CREQUEST  THAT THE ABovE PROPER- PrResN tqeTioN

- RE PLAOED UPN THE CoUfRT CALENDAR .

17 “ EanuREY T8 GonPLY WITH TTME
iz DISTRET CouRTS ORDER  OF SUPPL\/:ENQ ATPELLANT
sol WeTH & CoMPLETE  CoPY oF HIS REfoRDS HAS -
L.l BEEN Execuwen.  ATTORNEY WAs Q‘ECL‘R"—’S-(ﬁEE EXHTS
A ‘a\B) FoR THE REASONDS AN 1AW
WERE-IN | APPELLANT SUBMITS THIS MeTeN T® RE
| peARD  WiTH  ThysSWCAL PRESENCE ofF TNMATE | REQUESTED.
) ‘.@\g
=260 Au PARTIES INTERESTED { By BRIAN KERRY O'WLEFE
fzﬁ:'?l&ﬂ'&e TAle WeTCE | y y #o,
§2@ o1 @l DRTED THIS T Day of Tune Ropl -
S
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vV RuNTS /AuTHoRiTY

OM MARCH 13, 2000 , TN OPEN CouRY, SUDGE WOEHRER

ORDERED —We AW OFFlee  of Samee . RueHARA N TO
c;,uwf.\[ HIS CLeNT WiTH & O_oﬁ( ofF (¢
ONPLE7E RECORDS,

OMY A Pretion or-’\ THE  Tg,ac TReN<RIT
wEee T ROV INED . (SEE EXHIBIT R & 3)

- h
TE Us Y aveomens A NEDA
ARTLUE 1§88 Wi REGuES Al CRWINEL TNEFENDENTS

WITH AN AUTOMATIC RUGHT 15 APPERL. AND 1 PROVIDEN A
TTRANSAIPT OF WS @Al FROCEEDINGAS -('}

For  APPELANT To CoMpiere g Pasves
Post- LoMVIetoN WRT € MABEAS Cogaus , DUE Pponege, 1S

'REQ\HR&\D IN 'BE;NQ,, SU'PPL(QD WO, THE F'BLLO
AD TRRL TRANSEL) PTG
D Crosiudr A&GUMEMT.S
Y Sury THSTRUETIONG

DATED THIS '7% day of "SUME ,200(

I,  PRAN YERRY O WEefe -* 90244 4o

solemnly swear, under the penalty of perjury, that

the above MGTlON LS Q(}N‘k&_ is accurate,

WtL(G,%

correct, and true to the best of my knowledge.
NRS 171.102 and NRS 208.165.

Respectfully submitted
Poan e OK

"’un;q
Defendant

BARN KepeY 0:\456')‘15- - #0244

- HERNBNBEZ V. STare |, w7 NEY 463 2t 467 24 P.ad 7e7 (zec0))
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(702)-382-9103
attorney for pefendant

THE STATE OF NEVADAR,
plaintiff,

vVE.

BRIAN O KEEFE,

pefendant.

TCO: M. cook and L. Makows

O’ KEEFE, pefendant name
anscript of the foll

BRIAN

of a rough draft Tt

16
17 || the District Court as follows:

1.

'_Ibe trial transcript,

closing arguments W
e

(opening statements); 10/27/04 (trial)

21 larguments).
e

REQUEST FOR_ROUGH DRAFT TRANSCRIPT

ki, Court Reporter

d above, requests

ith the following dates:

i

gentencing transcri

o0 o
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FILED
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preparation

owing proceedings pbefore
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including opening 8
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pt of 12/27/04.

22 2. A copY of the

23 This notice requests the above pistrict Court proceedings

24 || which counsel reasonably and in good faith believes are necessary
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I recognize that I must personally serve a copy of this form
on the above named court reporter and opposing counsel, and that
the above named court reporter shall have ten (10) days from the
receipt of this notice to prepare and submit to the District
Court the rough draft transcript requested herein. The Fast

Track Statement is due to the Supreme Court on March 11, 2005.

DATED this ;2 day-of-March,- 2005

WY

JAME4 P. KELLY, ESQ

Nevgida Bar No. #814

304/ Ssocuth Maryland Parkway

L Vegas, Nevada 89101
-382-9103

RECEIPT OF COPY
RECEIPT OF A COPY of the attached REQ /ﬂ FOR ROUGH DRAFT
TRANSCRIPT is hereby acknowledged this day of March, 2005.

DISTRICT ATTORNEY'S OFFICE

DEPUTY DISTRICT ATTORNEY M. COOK/ L. MAKOWSKI
200-S. THIRD STREET COURT REPORTERS, DEPT. 15
LAS VEGAS, NV 839155 200 S. THIRD STREET

LAS VEGAS, NV 89155

503 [ exeder -8B
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1 BRIAN KERRY O'KesFe - Q0244 DISTRICT COURT }Llliiglﬁ
HIGH DESERT STAmE PRISEN

2l Po BoX (o CLARK COUNTY, N:EV??A 2 08 Bl "0

3 | TNOWN SPRINGS, NV Bao 1y
. 7 .
A ;\ﬁ,&?ﬁw ;HDW
CLERK

4| STATE OF NEVADA,

Plaintiff CASE NO.dRezr793
DEPT.NO. XV

DOCKET NO.

~HEMIWNE TTE | 7/3 /2000

-VS_

—

# (44773Z Defendant

) gue 740 (D)
11
FROPER PERSON MoTioN T FRODUCE
12
L3 Comes MNoW  BRAN KERRY CREEFE | TN PRowR -TERH

L o ENSupe  THAT  TTHE 'Pﬂxfe.;o_ﬁr{_ ATTENDANCE & IS

' SAdEDULED  ™MoTioN T8 BRE HEARD oN SuLY 32006 BF

161 AccoMPAaNIED  wirmH AN “ORDER © TRANSTORT" TNMATE .

Y71 (8 ExriesiT-A) Tr 15 IMPERATVE —THAT —THE ATPELLANT
18| ,WDER DUE TRICELS OF LAW, 16 AFFORDED THE RiGHT
19] 45 ARGUE 'S CaseE  oiNee ThHe  Csuet H4s TENED ME

@ 13;;\7)50\ NTMENT  oF CauNsEL .
21

22 | TS DOCUMENT RENE TRUE 1N
5| AcCofomieE WH NRS. 1T 0z & 20816

24

25 DATED THIS JZ_E_%__‘DHY JuNE Ro0G -

°° Respeatfly Subei2ed,

| s TaRe omeE ¢ pECEIVED Bl Regp) (PEerE
JUN 27 7006 # 90244

COUNTYGAERK

ORIGINAL
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__ MATTERS TO BE HEARD: MOTION TOC

PROPER PERSON SETTINGS

CASE #: C202793
DEPARTMENT: 15
—
DEFENDANT: BRIAN KERRY O'KEEFE

DATE FILED: 6/12/2006

HEARING DATE: 7/3/2006

COPIES GIVEN TO:

[ DISTRICT ATTORNEY
PUBLIC DEFENDER
PROPER PERSON
ATTORNEY GENERAL

[[] ATTORNEY OF RECORD

[ Bneir-AT]
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DISTRICT CCURT

CLARK COUNTY, NEVADA F?’ L t {3

Jun 28 1) 14 4l *gg
éﬂﬁZ«i <3;- .

CASE Fckfmc 02743
DEPT.NO. XV

DOCKET NO.
P UEDULED . Hearing DATE

STATE OF NEVADA,

Plaintiff

_vs_

et M Mt Mt et et Y e e S S S

#1447732  Defendant

RuE 7.40 ()RGH) DRoPER PRRSON
DEMAND FoR PRIDR DISCovERY

Comes  Wow , Bamll KeRRY Oxeere , '\N
TROPER- Teeon] To <KeQuestT DOUmeNTL ACtRDING
To THe SATUTES MSTED AND Plespinis Wi -

TOATED THIS _R‘ﬁh DAY oF SuNE , 20066 .

S 0 AN fReRR (jgegpf
(RSN

H G DOESERT SSTATE Picid)

AL PARTES THTERESTED | Po- B 60
Prenst  Tp#e  NoTieg TuDIAN SPRWES, Ny- Yoy
) P SC-4
# 90244
ORV@ VAL
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N rTeMENT AND  AUTHDRITIES

UPON m?sNDENTs W TEN REQUERT Per. Tepeesl
RULE o  Diotovery miD TNSPrenen | (@DOOXE) AD
Wevaps ReVIEDd STATUTE 4. 235 , Au\[ DEENCENT
muetT BE ProviDED NOTH  KEQUESTED "DOCumsalrs ,
SPECIF1AALY  UNDER MR 171423S 1 (A)

T ReOuEST NoLunT#eY  SAEMENT of V1tToe)d
WRITMWELY  UNDER THLICE EVENT WumeeR ©40529 002233 .

2) PRELJm\N#RY tHesrn g ‘T.ZQ&NSQQ,QT
T6  RetAyep OARE , . Ta ¢ase N0 04FodT74¢  VED 4y

Suny | Zeoq | 09ovAm  TETORE  THE HINORABLE Im Qupire |
ALed UNDER  174.235 1 (®)
APPELLANT 1S ENTITLED ™ AL gecge, of
MmEDXCAL HKePopTs INDICATING  Re<uce  SWoeN TG .
CTTHIS INetwpes  Resuos 0F THE < AWE
ExXAmol AT alND  THe  Keswos ofF T7HE TN.A.

TEST QmPLETED BY THE 145 yvelssS memoPous
FORENSIOS "DEPARTMeNT-

'C‘,uerN'ﬂ_Y | DEENDENT 1S
TAHEDULED For A MOTIIN T8 QomPel  TRial

TRANSCRIPTS  AND OTHEL  DOLumeANTs , SEHEDULEL]

/
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STATENSTMND AUTHORITIES
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TSy B, A6 MONDAY
DOEFENDENT  LeQuosTsd
ANY ORDER NeedED o SUDGE' S &idndmiec
T FoRWERDED ok THMT  Heslwd  IF
ALeRY  QaNNUT  "PRoviDE  REMRS Tegmin g,

o MEDIeL  KesSuls .
YoLunraesy)  TTATEMENT AND

:’-P@@L:mﬂ\?#&\} TRANSCRWTS, (AN B MAIED 7g
DEFENDENT AT +RISUN -
SUDEE  JoetHreld 1NSRwe)

ME 70 S!Eﬁ“b TfEﬂZ [7PY 1:bﬁ:7’ (jOﬂJV)&jTaﬁk W EIT oF
HABEAS CoePs. T Need MY Kepgrs 7p
Ffeeenvery Do SO
patep THIs ¢ day of TSunk- ,20 06
I, D Ketey D Keere ,do
sqlemnly gwear, under the penalty of perjury, that
the above Vtasiee - et DEMaND (UL PRI is accurate,

- TOASAOV B

correct, and true to the best of my knowledge.
NRS 171.102 and NRS 208.165.

Respectfully submitted

(]k% _ #9244

Defendant
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JAMES L. BUCHANAN II, ESQ.

Nevada Bar No. 754 Ju 13 3 58 PH'06
300 South Maryland Parkway

Las Vegas, Nevada 892101 , .
(702) 382-9103 E”ﬁzé%‘fﬁé%ruut
Attorney for Defendant ‘CLERK

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,

) CASE NO. : C202793
Plaintiff, ) DEPT. NO.: 15
vs. )
) AFFIDAVIT OF MAILING
)
BRIAN O’'KEEFE, )
Defendant. )
)

STATE OF NEVADA )
) 8S.
COUNTY OF CLARK )

Deborah Malone, being duly sworn, says: That at all times
herein affiant was and is a citizen of the United States, over 18
years of age, not a party to nor interested in the proceeding in
which this affidavit is made.

That I provided Defendant all papers and pleadings in his

file pursuant to the following:

Viectim’s medical records
Preliminary hearing transcript

Letter to Brian o"Keefe /////,//

REN

Netary Public Stoto of Hovada

% No, 99-51957-1
/' My appt. exp. Mar. 30, 2007

514




LAW OFFICE OF JAMES L. BUCHANAN II
A PROFESSIONAL CORPORATION
300 South Maryland Parkway
Las Vegas, Nevada 89101
(702) 382-9103
Fax (702) 387-6368

July 13, 2006

Brian O’'Keefe, #90244
HDSP

P.O. Box 650

Indian Springs, NV 89018

Dear Mr. O’Keefe:

Mr. Kelly appeared at a court hearing on July 5, 2006, and the Judge ordered the District Attorney
to provide you with victim statements, preliminary hearing transcript and the victim’s medical
records. I contacted the District Attorney and all they had in their file was the preliminary hearing
transcript and the victim’s medical records. They are enclosed. A copy of this letter 1s being filed
with the Court to let them know that we have complied with your request.

Sincerely,

Deborah L. Malone
Office Manager to

JAMES L. BUCHANAN II, ESQ.

Enc.
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Baar Kegry OKeeee -#902#\

Defendant/ In Propria Personam ,

Post Office Box 650 [HDSP] w18 2 s53p808

Indian Springs, Nevada 89018 ol -
DISTRICT COURT

CLARK COUNTY, NEVADA

"THE STATE OF NEVADA,

Plaintiff, HoNogaBLE ALY MEHRER

S

VS. ; Case No, _C202793
el Kerpy O'Ke Dept N
BR RYO fEFE ; ept o_XL__ g//y/é
. Dock
Haz 4 Defendant % ocket

X 5t prges 1 19

N.R-S- 24.160 - 24.32 Pﬁ?f’ﬂ T al[ | |
Perirroll FOR WRIT.OF MR GHMUS.

PR SPECTFIA. TOUmENTS LSTED of J:xme,rr-z'%
Date of Heaning:

Y

Time of Hearing:
“ORAL ARGUMENT REQUESTED, Yes Y No "
COMES NOW, Defendant, BN & ERR}/ OKeere , proceeding in proper person,

hereby moves this Honorable Court for its ORDER for the production of all documents, papers,

pleadings and tangible property in the possession of: __"Tames, ). - BUCHAUAN TT ESD.
Susal KRI1sKD D D4, ApsS pitleg B> -#, aounn"\'( Clea s Lok
This Motion is made and based upon all papers and pleadings on file with the Clerk of the Court

which are hereby incorporated by this reference, the Points and Authorities herein, and attached

Affidavit of Defendant

DATED: this l'? 17 dayof _Sur !'[ 2000 : / @4\/
PETi7ON ForR WRIT - T pRaes B3 B %%@35 A" gegﬁﬁii 7 %2 W
SUPRamNG ExHeTs Defendant/In Propria Personam

B Tty p -~ \RPS
%G-IN&L
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POINTS AND AUTHORITIES
The Nevada Revised Statute 7.055(1), which deals with the duty of a discharged attorney, states:
““An attorney who has been discharged by his client shall, upon demand and payment of the fee due from
the client , immediately deliver to the client all papers, documents, pleadings and items of tangible property
which belong to or were prepared for that client.”
As can be seen in this case, the defendant does not owe any fees, in fact, they, meaning counsel(s)
of record, were appointed by the Court to represent the defendant, who was an indigent, in Case

Number, CR02'793 in Department No. _XV . "
N.R.S. 7.055(2) gives this Court the power to Order the Attomey(s) of record to produce and

deliver to the defendant in his/her possession, which states:

“A client who, after demand therefore and payment of the fee due from him, does not receive from his

discharged attorney all papers, docurnents, pleadings and items of tangible personal property may, by

a motion filed after at least 5 days’ nouoetothcatiomcy obtamanordu’fortheproducuon of his papers,

Documents, pleadings and other property.”

In numerous cases throughout this great land, the courts have held attorneys to a high degree of
professional responsibility and integrity. This carried from the time of hiring to and through the
attorney’s termination of employment.

Supreme Court Rule 173 states quite clear that a withdrawn attorney owes his former client a
“. . .prompt accounting of all his client’s. . . .property in his possession.” This is echoed in Canon 2
of the Code of Professional Responsibility of the American Bar Association, which states in pertinent
part EC 2-32: “A lawyer should protect the welfare of his client by . . . delivering to the client all
papers and property to which the client is entitled.” Again in Disciplinary Rule 2-110(A)2) of the
ABA, this is brought out that a withdrawn attomey must deliver to the client all papers an comply
with applicable laws on the subject. o

In the cases of In Re Yount, 93 Ariz. 322, 380 P.2d 780 (1963) and State v. Alvey, 215 Kan. 460,
524 P.2d 747 (1974), both of which deait with a factual situation involving a withdrawn attorney
refusing to deliver to a former client his documents after being requested to do so by the client. The
court in Yount, supra, ordered the attorney disbarred while in Alvey, supra, the court had the

attorney censored.

(2) R
S it
A~ To NCLuDE DEUTY DistRet ATTDRNEY S 06S MILLER pp
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While not the intention of the Defendant in this case to have the attorney disbarred, these cases do
show a pattern in the court in considering the refusal to deliver to a former client all his documents
and property after being requested to do so, a serious infraction of the law and of professional ethics.
See, In Re Sullivan, 212 Kan. 233, 510 P.2d 1199 (1973).

In summary, this court has jurisdiction through NRS 7.055 to Order the attorney(s) to produce
and deliver to the Defendant all documents and personal property in his/their possession belonging to
him or prepared for him. The Defendant has fulfilled his obligations in trying to obtain the papers.
The attorney(s) is in discord with Cannon 2 of the Code of Professional responsibility and the Nevada
Supreme Court Rules 173, 176 and 203. — EE  EXHIBIT - "4 AFaared,

ot .
DATED: this i'7 _ day of EML?[ ,200,  uNOER TRE DENSLTY of

TERSURY TER NRS. .0z MDD N-RS. ;ao?-:.;% .
o= S0
: : ¥4&OE0T)
Defendant/In Progria Personam

Po ROX 65D
Thomd skelds NV- Y90y
e Ze-4p

QeMMENTARY  CANoN ~ BC CZ)
2. A SUDGE SHAL R:ouae STAT, CourT oFMRLe 190, MID OTHERS
DUBTECT To THE JUDGES DIRECTIDN AL CoNTRol Ti
b
OBSERVE THE STNDAZDS OF FI'DEHTY D DL genog
THAT :
A ﬁPPL\( T™ e Junle . ..

of THEI2 otFrergr DuTieg,

CouMenTary ANy — DD ()

Z- A Junle WHD Reagwpe IMFoRMAT] ITNDIA

. AT -
STAATIAL HEELIHOD “THAT ¢ A=

" s

o hpean > LAWYEZ HaSD Commrrren g VIO Tion)
ROTRSZ10NAL Conbuer SHOULY Taue R i

ACTON . A Sunée HAVING TRt A iing
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DISTRICT CoURT
CLAAK CouNTY WNEVADA

|
THE STATE ofF NEVADA, HooeaBig Ly Lotwreg

N CaskE e Q202743
ﬁam%.{:ﬁ DEST W . T_

N%-
SRl KERey OKeefE
#9244 efendent.

EXH'%]T ) .-/A\\

SPEAIFC DOOUMENTS RELDUSSTED

I — TJury TITNSTRUCTIONS

2. - oPrNiNG STHTEMENTS - 10 - 35‘04
3. — TRAL TRANSCRIPT ComPLETE - AL WiTNESSES 1D - R6- 04 . D“‘W/émﬁ-
4. — TRial TRANSLRAPT ComVLETE - All WITNESSES  0-27-04 aeer{cress

€ — DUENTIFL TEST Resurr oF DN.G. AN

A s - ExHieyT )
To INQLUDE SYNOPSIS pF DN.A R X b

ESULTS, .
b — VOLUNTARY STRTEMENT oF ViCToRg TR .

-T. — VOLUNTIH’L\/ STATEMENT ot- E)Rlﬁ-ﬁl K. ka N

g — CLoSING ARQUMENT - 1D -27-04.

Q. — WITNESS WeT AND Rewutral WITNESS 1ist .

10 — LESOSBER CYTBS <sulbmiTen  TH CougT

1)
o
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# qp2 44/ In Propria Personam _-
Post Office Box 650 [HDSP] Ja 19 2 ygpy ‘06
Indian Springs, Nevada 89018
e‘ftﬁug o2, /7 .
| s O
DISTRICT COURT

THE S@ATE of NEVADS,

VS.

Brl WeRry O KEEFE

90244

CLARK COUNTY, NEVADA

)
)
Plain2 3
) Case No. €202793
; Dept No. __ XV
Deferdent - ; Docket
)

NOTZCE OF WRAIT of MaN damy<.

YOU WILL PLEASE TAKE NOTICE, that ___$ym 423.4;\/ SUSHN
K180 AND /nqz £hes mMUBL

will come on for hearing before the above-entitled Court on the day of , 20

at the hour of

CCFILE

DATED: this

o’clock . M. InDepartment __, of said Court.

day of Q‘j:;—?/ ,2000

Propria Personam
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CERTFICATE OF SERVICE BY MAILING
I, D él(ERm[/ DNHKesFAE _, hereby certify, pursuant to NRCP S(b), that on this 17"
day of t-')}-u,\/ 200(, , I mailed a true and correct copy of the foregoing, “ 12277 TipN

PR WR n’ of MaNDAMUS FoR _GRECIFIC DslumpaTs ol Siamr-f”
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

addressed as follows:
OHIRE B Tharalbnaes, Coarw(lszl TaviD Ao e, DisTe ey H?'wfey
Reuonal SUSHOL CENTEE 010 MAL SussTiop, CENTRL
200 LEWLS AVE - 200 LEwis AVE
B 20X SSIL0| F vgeis NY RIS
LS VEGAS , NV- X9ISS - Jbo] ATraTiol | Sissl ZREYD D04

Rosss mILLOL , B-D i

LW OFF ¢ ofF Tames & Bytwansn oz
2o _=.m y
G
AZZENT0N & Dim Ksu}f

CC.FILE

L
DATED: this 17 _day of &%) uL¥ ,2000.
__Mmf___&ggfl 04\’###15 #9244

/In Propria Personam
Post Office box 650 [HDSP]
A - 0

INFORMA PAUPERIS:

(7)
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. PAGE: 014 . MINUTES DATE: 07/03/06
CRIMINAL COURT MINUTES

04-C-202793-C STATE QF NEVADA vs O'Keefe, Brigp K
CONTINUED FROM PAGE: 013

07/03/06 ©08:30 AM 00 DEFT'S PRO PER MOTION TO COMPEL/22
HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Jennifer Kimmel, Court Clerk
Sharon Howard, Reporter/Recorder

PARTIES: STATE OF NEVADA
007480 Pate, Busan

R

Court reviewed Deft's Motion and NOTED, Deft's prior counsel, Mr. Kelly has

- frled an Affidavit- of Delivery itemizing specific documents sent—to-the —  ——
Deft. COURT ORDERED, Deft's Motion to compel shall be GRANTED in that the
Preliminary Hearing Transcript, copy of statement made by Victoria Whitmarsh
and medical record({s) shall be copied and sent to Deft. FURTHER ORDERED,
matter CONTINUED. Court's Law Clerk is directed to contact Mr. Kelly and
advise him that his presence will be required next date.

NDC (COC)

CONTINUED TO: 07/05/06 08:30 AM 01

07/05/06 08:30 AM 01 DEFT'S PRO PER MOTION TO COMPEL/22
HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Jennifer Kimmel, Court Clerk
Sharon Howard, Reporter/Recorder

PARTIES: STATE OF NEVADA
007480 Pate, Susan

0001 D1 O'Keefe, Brian K
008140 Kelly, James P,

2 K

Court directed Mr. Kelly to mail a copy of Deft's Preliminary Hearing
Transcript, copy of statement made by Victoria Whitmarsh and medical
record(s) to the Deft. and prepare a Certificate of Mailing itemizing the
items sent.

NDC

CLERK'S NOTE: A copy of this minute order mailed to Deft. 7/7/06. jk

PRINT DATE: 07/07/06 PAGE: 014 MINUTES DATE: 07/05/06
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LAW OFFICE OF JAMES L. BUCHANAN II
A PROFESSIONAL CORPORATION
300 South Maryland Parkway
Las Vegas, Nevada 89101
(702) 382-9103
Fax (702) 387-6368

July 13, 2006

Brian O’Keefe, #90244
HDSP

P.O. Box 650

Indian Springs, NV 89018

Dear Mr. O’Keefe:

Mr. Kelly appeared at a court hearing on July 5, 2006, and the Judge ordered the District Attorney

to provide you with victim statements, preliminary hearing transcript and the victim’s medical
records. I contacted the District Attorney and all they had in their file was the preliminary hearing
transcript and the victim’s medical records. They are enclosed. A copy of this letier is being filed
with the Court to let them know that we have complied with your request. 7,

Sincerely,

o
Deborah L. Malone
Office Manager to
JAMES L. BUCHANANII, ESQ.

Enc.

I- 'Dunde ofoeesy 1R - Keu)// NOT D#- {

2 - My REQueST BEUmE  f+ SWd6s ORTOA

Fog THE Z”D TTmE I{
—
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LAW OFFICE OF JAMES L. BUCHANAN II
A PROFESSIONAL CORPORATION
300 South Maryland Parkway
Las Vegas, Nevada 89101
(702) 382-9103
Fax (702) 387-6368

March 15, 2006

HAND-DELIVERED TO CCDC

Brian O’Keefe, #1447732
CCDC

330S. Casino Center Blvd.
Las Vegas, NV 89101

RE:  Your File of Case No. C202793 including Supreme Court documents

Dear Mr. O’Keefe:

Pursuant to a court hearing on March 13, 2006, and the Judge’s order, enclosed is a copy of your
entire file with our office. Please see the attached Affidavit of a list of all of the documents now
in your possession.

JAMES B BUCHANAN II, ESQ.

Enc.

525 [:E\(H 18T
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AFFT .
JAMES L. BUCHANAN II, ESQ.
Nevada Bar No. 754

300 South Maryland Parkway
Las Vegas, Nevada 89101
(702) 382-9103

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,

) CASE NO. : C202793
Plaintiff, ) DEPT. NO.: 15
vs. )
) AFFIDAVIT OF MAILING
)
BRIAN O'KEEFE, )
Defendant. )
)

STATE OF NEVADA )
) SS.
COQUNTY OF CLARK )

Deborah Malone, being duly sworn, says: That at all times
herein affiant was and is a citizen cof the United States, over 18
years of age, not a party to nor interested in the proceeding in
which this affidavit is made.

That I provided Defendant all papers and pleadings in his
file pursuant to the following:

Victim’s medical records

Preliminary hearing transcript
Letter to Brian o”Keefe

%‘;”- z N
JRNN\TO BEFORY, ME "%RA/H/MO y

PPy JAMES L. BUCHANAN Ii
Notary Public State of Novada
No. 99-51957-1
My oppt. exp. Mar, 30, 2007

W B

Yl SRR

5 N DAY
NOTARY RIBLY 1
N |
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14
15
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17
18
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25
26
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AFFT

I JAMES L. BUCHANAN IT, ESQJ.

Nevada Bar No. 754 : : ‘ B
300 South Maryland Parkway '
las Vegas, Nevada 89101 ) '

(702) 382-9103 oA . 4 T
Attorney for Defendant. --

- =2

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA,
CASE NO. : C202793

)
Plaintiff, ) DEPT. NO.: 15
vs. ) .
) AFFIDAVIT OF DELIVERY
) - :
BRIAN O'KEEFE, ) ) R
Defendant. ) o= TR T el 4]
) S e m T
S 2L O
STATE OF NEVADA ) ol
)  ss. S T
COUNTY OF CLARK ) LR F T ez e T

. ;4;’_‘ el
Deborah L. Cowan, being duly sworn, says: That at all times

herein affiant was and is a citizen of the United States, over 18
years of age, not a party to nor interested in the proceeding in
which this affidavit is made.

That I provided Defendant all papers and pleadings in his

g

L}

file pursuant to the following: Tl E

Photographs of Victim cyte Ll
Jury list TR TR
Judgment of Conviction SapPEL FLIE
Motion to Proceed in Forma Pauperis = '
Order and Notice of Entry of Order

Sentencing Transcript

Gy N s WM
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1) 7. Reporter’s Transcript of Trial 10/26/04 — <SEB& e
8~ REpOrter g Transcript of verdict -
20 9. Reporter’s Transcript of Sentencing
10. Request for Rough Draft Transcript
3 11. Motion for Modification of Sentence
12. Motion to Discharge Counsel
4113, Motion for Extension of Time to File Track Stmt.
14. Order Granting Motion
5 15. Appellant’s Request for Rough Draft Transcript
16. Appellant’s Fast Track Statement
6 17. Appellant’s Motion to Withdraw
18. Appellant’$S Appendix
7] 19. Order Striking Fast Track Statement and Appendix
20. Appellant’s Fast Track Statement
8 21. Appellant’s Appendix to the Fast Track Statement
22. Order
91 23. Appellant’s Notice of Filing Proof of Request for
Rough Draft Transcript
10| 24. Oxder
25. Order
11| 26. Motion for Rehearing En Banc
27. Order of Affirmance
12 | 28, 11 Supreme Court letters
13
14
15
16
17
b JAMES L. RUC
18 Gt Notary Public Sch‘: NAN I
¥ No. $9.51957.1
19 My cppi. exp. Mor, 30, 2007
20
NOTARY\ PUBLN.C .
21
22
23 10 /30/04_ ‘—77?&”602)‘)1$ JNeLUpe O”LY
24 [OFFLER <y anivoN KELLY‘S Tee—r.mow ~ DRECT [0 2655 BYammaTn AN
25 | V1eTogia W Tmnegd TESTMUY - “DVRECT ENAMINATIIN obLy.
WHerRe 1S - 2
26 Wi ‘ QoS Examamton ° 6200
|
27 \NHENE S THE OTREL. 7 Loaimnesses  Foe TRIT mY L(WE?
S NS & —
28 | \WHERE | Completes e PIPTS  PIRECr -0 pecss Foe 10-27-34?

WHeRE 1S ey TNSTeveripng
Whege 1S SCIeATIFre TEST Resut TFEEHO AL T6 D&
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JAMES L. BUCHANAN II, ESQ.

Nevada Bar #754 v ¢

300 S. Maryland Parkway fEBZB 9 24AH 05

Las Vegas, NV 89101 s

Attorney for Defendant =#@2%%zfau e
GLERK

DISTRICT COURT
'CLARK COUNTY, NEVADA

THE STATE OF NEVADA, Case No. (202793

Dept. No. i5
Plaintiff,
Vs,

BRIAN O’KEEFE,

)

)

)

)

)

) ORDER

)

)
Defendant. )
)

This matter having come on fegularly on the 23 day of
February, 2005, and the Court havinglheard evidence and being fully
advised in the premises, and good cause appearing therefor:

IT IS HEREBY ORDERED that Defendant’s Motion to Proceed in
Forma Pauperis is hereby GRANTED.

IT IS FURTHER ORDERED that the State shall pay for the Rough
Draft Transcripts requested by JAMES L. BUCHANAN II, ESQ., attorney
for Defendant.

e
DATED this épf; day of February, 2005

SUBMITTED B#/: y

DISTRICT COQURT JUDGE
JAMES L} CHANAN IF, ESQ/J, #754
300 8. M land Parkway
Las Vega&, NV 89101
28 Il Attorneff for Defendant

[:}EXH4EJTZJ4::]
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Ao~ 4 an: ;
REQ Mﬁ}é] ‘

JAMES I,. BUCHANAN II, ESQ.

Nevada Bar No. #754 e 3 9 14 84 05
300 South Maryland Parkway

Las Vegas, Nevada 89101

(702) 382-9103 F”_ED

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

* k % k. % % * *

CASE NO. : (202793
DEPT. NO, i5

THE STATE OF NEVADA,

Plaintiff,
vs.

BRIAN O’KEEFE,

Defendant .

)
)
)
)
)
)
)
)
)

REQUEST FOR RQUGH DRAFT TRANSCRIPT

TO: M. Cook and L. Makowski, Court Reporters in Dept. 15:

BRIAN O’KEEFE, Defendant named above, requests preparation
of a rough draft transcript of the following proceedings before
the District Court as follows:

1. The trial transcript, including opening statements and

closing arguments with the following dates: 10/25/04 and 10/26/04

(opening statements); 10/27/04 (trial); and 10/28/04 (closing
arguments) .
2. A copy of the sentencing transcript of 12/27/04.

This notice requests the above District Court proceedings

which counsel reasonably and in good faith believes are necessary

to determine whether appellate issues are present.

/17

1 -
a0 EEXH T Ij




£
———
. . E

I recognize that I must personally serve a copy of this form
on the above named court reporter and opposing counsel, and that
the above named court reporter shall have ten (10) days from the
receipt of this notice to prepare and submit to the District
Court the rough draft transéript requested herein. The Fast
Track Statement is due to the Supreme Court on March 11, 2005.

DATED this _J day of March, 2005.

Wy /4

P. KELLY, ESQ
Nev a Bar No. #814
300/ South Maryland arkway
L Vegas, Nevada 89101
-382-9103

RECEIPT QF COPY

RECEIPT OF A COPY of the attached REQ FOR ROUGH DRAFT
TRANSCRIPT is hereby acknowledged thisg ay of March, 2005.

DISTRICT ATTORNEY'S OFFICE

N Ot

DEPUTY DISTRICT ATTORNEY M. COOK/ L. MAKOWSKI
200-S. THIRD STREET COURT REPORTERS, DEPT. 15
LAS VEGAS, NV 89155 2060 8. THIRD STREET

LAS VEGAS, NV 89156

5231 E¥H18T~ 75j l
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by

TTTTTTTT ST T T o T MATLING CERTIFICATE —— ~~—~~~ 7 —— /™~

On June 13, 2005, I sent by Priority Mail, Delivery
Confirmation No. 0304 1560 0000 2313 6233 U.S.
Postal Service, a copy of the following transcript

to the Clerk of the Supreme Court:

District Court, Clark County, Case No. C202793,
State of Nevada -v- Brian Kerry O'Keefe, Reporter's
Transcript of Proceedings, held on Monday,

December 27, 2004, before the Hon. Stewart L. Bell,

Department XV.

A copy of the above proceedings had been filed with

James L. Buchanan II, Esq., and David Roger,
District Attorney. The original transcript has been
e —————

filed with the Clerk of Courxt for Clark County,

Nevada.

CCR 230

HAVE  CoudfY Queet’s oFFioe e
A Vé/ﬂ{/ﬁ%/n/é. *7#&)/ HAVE T7 AL oN ALCLYE .
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— IN-THE-SUPREME—COURT OF THE STATE OF NEVADA

BRIAN KERRY O’KEEFE,
Appellant,

NO. 44644

V.

STATE OF NEVADA ,

Respondent .

i e T S P

MOTION TO WITHDRAW

COMES NOW, JAMES L. BUCHANAN I¥, ESQ., trial counsel for
Appellant, BRIAN O‘KEEFE, and does hereby move this Honorable
Court to withdraw ag attorney for Appellant.

That on or about April 1, 2005, Appellant had a telephone
conversation with James P. Kelly, Esq., associate attorney
affiliated with the law offices of James L. Buchanan II, Esqg.,

attorney of record for Appellant, and in that conversation

Appellant and upon a review of the rough draft transcriptsg, finds
-—r-""—__—

there are no material issues or arguments for appeal.

/17 - —

/11 [
/17 LIAR, TRED 7 K m)/ AP EAC
/77 -

/17

/17

/17

1
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ThereforeT_Attornequames~LT~Buchanan-TTTﬁpraYS'this

10
11

12
13
14
15
16
17
i8
19
20
21
22
23
24
25
26
27
28

Honorable Court grant this Motion to Withdraw as Appellant

O'Keefe’s counsel.

espectfully submitted this 1% day of June, 2005.

J S L. BUCHANAN, 11, ESO.
Nevada Bar # 754
300 South Maryland Parkway

Las Vegas, Nevada 89101
(702) 382-9103
Attorney for Appellant BRIAN K. O'KEEFE

EEXHI =Y T—E
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Petitiocner/In Propria Personam Jﬂ_ 20 '
Post Office Box 650 [HDSP] ' m 5? A" 08
Indian Springs, Nevada 89018 e#ﬁhgg o

LERE

DISTRICT COURT

CLARK COUNTY, NEVADA

BRAN KERRY O'KEEFE .

HonMoRaBLE DAKIE GrhsS

)
)

Petitioner, )
)

-vs. - ) Case No. CRORT793
)
THE STATE OF NEVADA, et al. ) Dept. No. XV .

)

Respondent. ) Docket
)

1 7 4/03

MOTION FOR TRANSCRIPTS AT STATE EXPENSE

Date of Hearing:
Time of Hearing:
"ORAL ARGUMENT REQUESTED, Yes No V/</

COMES NOW, Petitioner, Brianl «ER.&Y_Qlﬁﬁﬂi' proceeding

in Proper Person, hereby move this Honorable Court for an Order

for the production of all transcripts, papers, pleadings. and any
other documents in regards to the above-entitled action.

This Motion is made and based upon all papers and pleadings
on file with the Clerk of the Court, which are hereby incorporated
by this refernce, the Memorandum of Points and Authorities herein,

and attached Affidavit of Petitioner.

DATED: this |3 day of _"Su . 2006
ey : \
Pouan K Oak%
~Wﬂ X, Y.

O
Petitioner/In ?ropria Personam

41 -~ PETROCELLT HEARQIMG




a

1 MEMORANDUM OF POINTS AND AUTHORITIES

2 The Petitioner respectfully requests that this Court Order

8| the production of all transcripts, papers, pleadingé and any other
4 || documents with regard to the above-entitled case. That these

5|l transcribed material{s) and documents are to be furnished to the

6 || Petitioner at state expense, due to his poverty.

7 That only with proper review of those transcribed mnatzrial(s)
8 Il and documents will Petitioner be able to adequately prapare a

9 | post-conviction petition or a direct appeal. that wculd alleg=

10 Wall issues and grounds for relief that he is seeking. Pererscn v.

11 [ Warden, 87 Nev. 134, 483 P.2d 204 (1971), holds that:

12 ». . does not contemplate that a record will be furnizhed at |
State Expense upon mere unsupported request of a petiticner

13 who is unable to pay for them. . .so he must satisfy the points,
raise merit and such merit will be supported by the reccrd. . "

14 :

15 Morecver, Petitioner would be prejudiced absent the Court'

|

16 | Granting of the within Motion. Petitioner would aot have a means

17 | necessary to file a proper person petition for writ of habeas

18 | corpus. post-conviction or direct appeal to the Nevadz Suprame
19 | court, that would allow Petitioner to allege aii ava:lable issues.
20 WHEREFORE., Petitioner, SrnN *Eﬂa\{ Q Keere
21 || prays that this Honorable Court anter an Order directing the
22 || reporter to prepare the forsgoing requested {ranscripts.
23 DATED: this IS%" day of Euh¥ . 2006
i i

24 BY: ﬁf}J&hr%kiqw (i>*d%£&

) e ) ; 4
25 Periticner, in Prrprii Perscian

Post Offica Rox 630 [HD3EY
26 Indian sorincs. Weveds 89018
|

27
o8 SEE ATTRCHED EXHIBIT - A

GuUARANTEED TER THe NEvada Consmirumen Aemare 4 § 8.
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CRIMINAL CQOURT MINUTES

. PAGE: 014 . MINUTES DATE: 07/03/06

Qé-C-202793—C STATE OF NEVADA vs Q'Keefe, Brian K
CONTINUED FROM PAGE: (013
07/03/06 08:30 AM 00 DEFT'S PRO PER MOTION TO COMPEL/22
HEARD BY: Sally Loehrer, Judge; Dept. 15
OFFICERS: Jennifer Kimmel, Court Clerk
Sharon Howard, Reporter/Recorder
PARTIES: STATE QF NEVADA Y
007480 Pate, Susan Y
Court reviewed Deft's Motion and NOTED, Deft's prior counsel, Mr. Kelly has
filed an Affidavit of Delivery itemizing specific documents sent to the
Deft. COURT ORDERED, Deft's Motion to compel shall be GRANTED in that the
Preliminary Hearing Transcript, copy of statement made by Victoria Whitmarsh
and medical record(s) shall be copied and sent to Deft. FURTHER ORDERED,
matter CONTINUED. Court's Law Clerk is directed to contact Mr. Kelly and
advise him that his presence will be required next date.
NDC (COC}
CONTINUED TO: 07/05/06 08:30 AM 01
07/05/06 08:30 AM 01 DEFT'S PRO PER MOTION TO COMPEL/22
HEARD BY: Sally Loehrer, Judge; Dept. 15
OFFICERS: Jennifer Kimmel, Court Clerk
Sharon Howard, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
C07480 Pate, Susan Y
0001 D1 O'Keefe, Brian K N
008140 Kelly, James P. Y
Court directed Mr. Kelly to mail a copy of Deft's Preliminary Hearing
Transcript, copy of statement made by Victoria Whitmarsh and medical
record(s} to the Deft. and prepare a Certificate of Mailing itemizing the
items sent.
NDC
CLERK'S NOTE: A copy of this minute order mailed to Deft. 7/7/06. jk
PRINT DATE: 07/07/06 PAGE: 014 MINUTES DATE: 07/05/06

s37 [ExrieIT -A ]
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_ TEIwED . ©

1| BRm %sa«y O XEEFE — " o244

DEFSMDENT [IN PROPAIA PERSoNAM .
2| HDSP - Poet cFRicE B S) oy I 01’-8".:!08

THNDION ‘i:?nmcs,_ NAL P90 Y '
3 aﬁ'f‘,@ ,gfﬂ*""

U‘ ‘mu:?,—q_“
4 ClLERE ©
. DISTRICT CoURT
) CLARY, CounNTY, NEVADA
7
g THe ®TRTE OoF NEVADA, HoNORﬁ&E Sﬂb\azf JoFHRER.
plg!n‘z» % .

9 ve. )) Case No. C2D2Z'TIB
10

B Keaey D'KEEFE, b - DePrNe. XV
H I Dcfendaat DOCKET
12 q62 ' , y/ > .
12 T 7 770N For WIRIT 5 ManpaMus
15

Dale oF Hezrl :
16
Zime of He&i“and —_————

17 “ oRAL ARGUMENT RepuesTED, Yes /No
18
19 CoMES Now , Defendant BN OXREEFE , ProceEp NG ™ PRoPER-

20| TEASIN, HEREDY MES THIS HONORABLE CouRT For Tre OLved

FoR “THE PRODUCT'ON OF ALL DoCuMeNTS WHEN Paid For AND

REQUESTED 1IN THE PosgessioN of | CLARY CoulTY C)eERYS OFRCE,
THIS

l\)@
w bo

PETiToN 1S MADE AND BASED upeN OU PARERs AND TLEADINGS 0N
FILE WiTH THE €LERX oF Tae CourtT WHIH ARE HERERY WCRTogAED

By THS ?EFERENCE,‘T“E' PoNTS AND  AUTHORITIES VEREIN , AND ATTAGHED
AFFPIOAVIT oF DEFENDANT

£
S

SIS

TS

8

n E°
= DATED @ this =0 day oF '97“-1 , 2000 (
. o
o v o™ oy
‘-3' 28 ORGINAL b,/ _%m_sm.q;}g]lé
I&l 2 ‘ DetendznT {Tn' FhoPam -TE 2oty 1
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TS AND AUTHORITIES
" RY
DEFNITION ©OF THE WORD TUBLIC 1o DERNED AS FoLLowg @
[o3

\ « OF or Qoneerh\l:qa the ?ubl.‘g as a uo\'to'e;
O?Qn (b aenei‘cz} 0569("\(3{\‘0“ and K“DWIQdae .3).

THE Pupii@ INFoRMATION AT EdTimies ALL
TNTERESTED PARTIES “THE AWFIL R\'GHT "To OBTAIN Db PRoCuge

AY AND AL TOCUMENTSE  FuEb WITHIN THE ARCHIVES OF THE

net private i

CLARY. CounTy CLER¥YS OFFCE.

Now ; DEFENDENT €aN Prove cotmmp -
Tuoue ACTE BEMNE CoNDUCTED AMING AND BY ™E Ciper’S oF RE
CounTy CLERR'S OTFICE DEADED %\( "bH\ﬂLE\( PﬁggﬁgglﬂRﬁ. I,
STATE EX REL. KAUFMAN.Y.-Surren -231 s0.2d £74 (Fd) | THE Tower To MAKE
ANY DEQISION CONCERWMNG THE PROPRIETY OF ANY MPER SuBMITTED OR
THE R\GHT oF A TERSIN o Fuf A PaPER oR REQUEST S VESTED |
“TRE  PEOPLE aMD THE CouRT NOT THE CLERX ‘_ ~THE CuvERK T0ES, NOT
HAVE SuDiciat DISCRETION 1N Wb A Fue pND ReQuesT TOCUMENT, -

oFE FoMER V. GLASS 44 NEY. 235,192 . 412

. MRS zz2-00 A N-R& . 199.340
ST ACTS 0k OoMIsSins  WHIGH QoNsmiTure CQONTEMPT. AL QLERLS

FALL UNDER TS umwmegyu s .

BemE TDEMED APPOINTMENT OF COWJEGL)
ON  MRAL 6 ob X
Ao 12 2006 , EFENDEAT 'S “?:nmPLY TRYING TS gRsra,y

VARWDUS  DOCymENTS  WHICKH \-ﬂWﬁJLLY S ALLOWED
DRFENDENT  MA% WRiTeN TRE  SuPeeMe CLERK of covpr

AND WAS THSTRULTED -5 CoNTAlT -TRe Cuatk Coury QueRK's
AFF10E - (655 EYH:E,rr-EB. \{

» ON M OWN .

THReE TimeEs NOW , DE FENDENT
HAS WRITEN THE  Clark Comy Cuscrd ofFie w i Finezy

2
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11
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15
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17

18

18

20

- 21

22

23
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25

26

27

28

BENG RETUANED THMATE CoRRESPONDENCE . (s&e “F.msrr-BB
Fuke MD SWMAE AS TT MAY BE, T PRUVES
THE  MisCoNDu T =N "_Q_Efg;‘; T CUEARLY STATES “THAT
THE WRT O0F HABESS QorRWS HAS NOT  Regid F“Le—hi.

CoN e\sa_y, MY REPEATED RERUESTE  HAVE
Peel FoR THE Numbef OF PaAGES INVOLVED QoncerMME

He  ACTusl EneD Pewr— LowviemioN PETIHON o2 WRIT of
YABEAS Cowvus N Ross BRA BARTEN V- STATE oF NEvADdY -

(ome Exiimir-C)

IF You feAad W THE CPINION TT
Qeply STTes  QuoTs, “ oreol THeN FLE) A oS-
coNvierol PETVToN Fog A W@T oF VARERS Cogwus )
ONLY  SCaed YEoPLE O Z5uPID TS,
> THEY A(‘:mALLY EXpectT "OEFENDENT "T© BEULIEVE
T+ WAS WT FIED AND W THE Aratives . NOTICE MO
CLERY.  \Wiud INITML”Q_\_Q:\S(M THe el . (e E“H'EWB)
DIMPY/ ,TSUME FourDED AcAN
=2} u)H&'r e TRME-Ly FEXPECTED , &\m?LY Hm&zmé,‘

CoNcCLUSION

G ANDN \(ﬁ)-'- CI.EMEL}[ OUTLINES 'THATI

DUDEES 2HULD PARTIcPATE 1N ESTADRLISHNG , MAINTANING AND

ENFORCING HIGH STANDRE@DS oF CoNDUST .\ AT o ALY CDMMEN-‘—M\,

caMoN 1(A) - “Oubces akE KuowN TR Tiea PROBITY, Faanecs

HONEETY, UPRIGHTNESS |, AND SOUNDNESS OF CHARACTER N

3
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1l

12
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DEFANDENTS  VHUMBLE RecuesT 1S SueH "™t ~THe
HoNORABLE SALY 1OBHRER ORPER THE ChARY. County
CLEQKS oFFICET™ AID THE TDEFENDENT W i Fumuge
REQUESTS  AND FILNG OF PETTONS AND o METDLS

THhS 1S 6\m‘PLY ’[fN\/;NG YETIMONER i KEQ4L
R1eHT UNDER  TOUE PRotrsS OF THE LAW .

5% " 14 AMevoNENT ' .-
( ) HavinG  SmaTed ALl | DEFeNDedT

REQUEST TTHAT  His TETITN For WAIT of MANDEMUS WAL
BE GRANTED AN THAT THE ClLagy Counryf CLeric
WilL RE ofdee T0 MaNFesT THE NUmPe2 oF Pages
of THE Twuely FUED WRIT of HAREag CORTYS &0

DEFENDENT QAN ppvpe FamIlY PaY THe (st of 8 1.op
TER PRHEE MID  To INOuE TRe Coer of maiung |

DATED THIS 20% day of  &luLy/ ,200 lp

. (
I, PN c&ief-fm\(t O\ KeerE do

gsolemnly swear, under the penalty of perjury, that

the above TEZITION For "WRIT oF MRM%S accurate,

correck, and true to the best of my knowledge.
WRIT % -Pﬂaes TAUS EXHISTS AR C.
ToTal No.VPages Y

Respectfully) submitt
b @421
SR O Kelere - #0244

Defendant | =N Peoveig @ga%on.w\
Hb <P

b BbX LD

TR STENGS W -F901%

e 2S¢ -4B
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E I, (=210 ﬂl(ERm'/ DNAEcEE  hereby certify, pursuant to NRCP 5(b), that on this 2,03'
day of r—'ﬁ_ﬂ.}/ , 200( , I mailed a true and correct copy of the foregoing, “ _EX77 70N

oo
Fog WRIT of MANDAMUS - . e
| by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,

b addressed as follows:

HHIREY B Tharabuts, CoanryCipet CLary. WD Ao QerS Disie er ﬁmuey

_RefuoNgl SUSHeE GENTEE, &0 SUssTIOF, CENBL
00 LEWLS AVE - 200 LEWIS AVE -
o BOX S 10] ,NV__R915S
LS VEECAS , AV- FYss -l o s
e tanE = —
CC.FILE

DATED: this Zf;ﬁ'day of &5 uL¥ ,2000.
% 2 @MJ "%ﬁ,@ €

Y B Keaal OReeee.

/In Propria Personam

Post Office box 650 [HDSP]
INFORMA PAUPERIS:
26
27
28
o |
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SupPREME COURT OF NEVADA T ne00
OFFICE OF THE CLERK
JANETTE M. BLOOM, CLERK
201 SoutH CARSON STREET, SUITE 201
Carson CiTy, Nevapa 89701-4702

March 14, 2006

Brian K. O'Keefe #1447732
Clark County Detention Center
330 S. Casino Dr.

Las Vegas, NV 89101

Re: (OKeefe vs. State. Case No. 44644 _
" Dear Mr. O'Keefe:

This is in reply to your letter dated March 7, 2006, and received in this office on
March 10, 2006.

Because of the time and expense involved in locating, retrieving, copying and
mailing documents, this court is unable to provide documents at no charge.

The number of pages requested is 12 for the Appellant’s Opening Brief in Case
No. 13326. The charge for photocopying is a $1.00 per page. The copy for postage for
mailing the document(s) to you is $0.87, for a total of $12.87. If you wish to obtain a
copy of the document(s), please mail a check or money order made payable to the
Clerk of the Supreme Court.

Please note, that this court does not have a copy of the Petition for Writ of
Habeas Corpus filed in Case No. 33143. Please contact the county clerk’s office for a

S

copy of this document. Also, enclosed is a copy of the docket sheet you requested mn
“Case 0. 44644, oo . ,

Sincerely,

it Bt

Annette Alvarado
Deputy Clerk

'

Enclosure

[ ExHiBIT - A |

~ii— -

(NSPO Rev. 10-03) 545 0y 1603
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200 Lewis Hoenue

&) Box 551601

Las Vegas SNV 8gi55-1601
{702} 671-0300

(702} 3823611 - Fax

INMATE CORRESPONDENCE
Date: JULY 12, 2006

Case No: C202793
INMATE NAME BRIAN K. O'KEEFE

@
Oﬁ[ws of the C’ounty Clenk

Jguﬁzg B @azmyuiuz
Cou.n.b_lj Cfaﬁ
Commissionen u[ Choil’ aﬂ-"{auicgu

Diana 04[&:1
Khta Keid
Zatsbant County Clekn

Your request is being denied -or- the attachment is being returned to you because:

N

A Court order is required to complete the request.
Documents are sealed, required court order to reproduce.
Documents requested are not in court file.

Transcripts have not been filed, require court order.
Copies are $1.00 per page or by court order.

3= Consult your law library for this information.
Other: PETITION FOR WRIT OF HABEAS CORPUS HAS NOT BEEN FILED

Soppmm—

Cordially yours,

#
Deputy Clerk of the Court

| - <gg XHIRT-C - Pentiol Has pEEN TILED.

Ee (fozcw Cfuﬁ o[:

ftglz'tf:' ofﬂufi:suf Dvistrict Court ® Bound of C'omfﬂ Commissionzus * Bourd ofqufizuﬂcu
Clnk Couufg .ftqmn und {-—;-';-unbzg Board * d”f Chunleston Dixe Fhoteation Disézist
Cl;u/;fowzt_y‘wuta Reclwmation District * Claft iy Debt M

Extier — B i
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BARTON v. STATE

Nev. 1103

Cite as 30 P.3d 1103 (Nev. 2001)

Ross Eric BARTON, Appellant,
v,
The STATE of Nevada, Respondent.
No. 33143.

Supreme Court of Nevada.

Sept. 12, 2001,

After direct appeal from convietion of
second-degree murder was dismissed, peti-
tioner sought writ of habeas corpus. The
Eighth Judicial District Co
Lee A. Gates, J. denied petition. Petitioner

A

o

o= EREEE R D S s U S NNER R R LS

e e bp i o ponrmestane 48

appealed. The Supreme Court, Shearing, J.,
held that: (1) petitioner was not entitled to
lesser included offense instruction on reck-
less driving causing death, overruling Owens
v State, 100 Nev. 286, 680 P.2d 593, and (2)
statute setting forth offense of involuntary
manslaughter is not unconstitutionally vague
or ambiguous.

Affirmed.

Maupin, C.J., filed dissenting opinion in
which Rose, J., concurred.

L. Criminal Law €=1134(3)

The question of whether a defendant has
received ineffective assistance of counsel in
viclation of the Sixth Amendment is a mixed
question of fact and law that is subject to
independent review. U.8.C.A. Const.Amend.
B.

2. Criminal Law €¢=641.13(1)

In order to show the inadequacy of his
counsel’s representation, defendant must
show: {1) that counsel's performance was
deficient, and (2) that he was prejudiced by
Hi€ deficiency. U.S.C.A. Const.Amend. F

&, Criminal Law €=29(1)
An offense is not a “lesser included of-
fense” unless the elements of the lesser of-

fense are an entirely included subset of the
elements of the charged offense; overruling

. Barton v. Stare, Docket No. 27076, 112 Nev.

1705, 999 P.2d 365 (Order Dismissing Appeal, _

lark Count

Owens v. State, 100 Nev. 286, 680 P.2d 393.
N.R.S. 175.501. .

See publication Words and Phrases
far other judicial constructions and def-
miucns.

4. Criminal Law €=795(2.50)

Murder defendant was not entitled to
lesser included offense instruction on reck-
less driving causing death; charged offense of
murder eould have been committed without
committing reckless driving. N.R.8. 175.501,
200.010, 484.377.

5. Constitutional Law €=258(3.1)
Criminal Law &13.1(7}
Statute setting forth offense of involun-

tary manslaughter is not unconstitutionally
vague or ambiguous. N.R.S. 200.070.

Christopher R. Oram, Las Vegas, for Ap-
pellant.

Frankie Sue Del Papa, Attorney Generat,
Carson City; Stewart L. Bell, District Attor-
ney, and James Tufteland, Chief Deputy Dis-
trict Attorney, Clark County, for Respon-
dent.

Before the Court En Bane.

OPINION

By the Court, SHEARING, J.

In 1995, Ross Eric Barton was convicted of
second-degree murder pursuant to & jury
verdict and sentenced to life imprisonment.
n 1996, this court fismissed his direct ap-
beal.! Barton thep filed p post-convigtion

1

etition for a wril ol“kebtas corpus alleging:

~ITT melteciive assistance of trial counsel for
Ffailing to request a jury instruection on the
lesser charge of reckless driving causing sub-
. 'stantial bodily harm; and (2} ineffective as-
-sistance of appellate counsel for failing to
jargue effectively that NRS 200.070, which
.defines “involuntary manslaughter,” upon
which the jury was instructed, is unconstitu-
tionally vague and ambiguous. We conclude
‘hat under the traditional elements analysis,

December 20, 1996).

[pwerc]
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ELECTRONICALLY FILED
08/07/2006 01:43:36 PM

OPPS ,_ G
DAVID ROGER e ()

Clark County District Attorney
Nevada Bar #002781

LYNN M. ROBINSON

Chief Deputy District Attorney
Nevada Bar #003801

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
CLARK COUNTY. NEVADA

THE STATE OF NEVADA, )

Plaintiff, % CASE NO: (202793

-Vs- % DEPT NO: XV

BRIAN KERRY O'KEEFE, %
#1447732 )

Defendant. %

STATE'S OPPOSITION TO DEFENDANT'S PRO PER

MOTION FOR TRANSCRIPTS AT STATE'S EXPENSE AND
PETITION FOR WRIT OF MANDAMUS

DATE OF HEARING: 08-14-06
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
LYNN M. ROBINSON, Chief Deputy District Attorney, and hereby submits the State’s
Opposition to Defendant's Pro Per Motion for Transcripts at State’s Expense and Petition for
Writ of Mandamus.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached Points and Authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/17
/17
/17

C:\Program Files\Neevia.Com\Document Converter\temp\120837-171205.DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

In July of 2004, Brian Kerry O'Keefe (“Defendant”) was charged in District Court by
way of Information with the crimes of BATTERY WITH INTENT TO COMMIT A CRIME
(Felony - NRS 200.400); SEXUAL ASSAULT (Felony - NRS 200.364, 200.366);
ATTEMPT SEXUAL ASSAULT (Felony - NRS 193.330, 200.334, 200.366) and
BURGLARY (Felony - NRS 205.060). Defendant was convicted, after a jury trial, of
BATTERY (Misdemeanor); and BURGLARY (Category B Felony), in violation of NRS
200.481 and NRS 205.060.

On December 27, 2004, Defendant was sentenced as to BURGLARY (Felony) to a
minimum of twenty-four (24) months and a maximum of one hundred twenty (120) months
in the Nevada Department of Corrections; SUSPENDED; placed on probation for an
indeterminate period not to exceed five (5) years, and as to BATTERY (Misdemeanor) to
credit for time served. He was also required to pay various administrative fees. In addition,
the Court set the conditions of his sentence as follows: 1) No contact with the victim initiated
by the Defendant; 2) Search clause/burglary tools; 3) Complete domestic violence
counseling; 4) Secure and maintain full time employment; 5) Mental Health counseling as
deemed necessary by Parole and Probation; 6) Resolve the warrant from the State of Ohio
within one hundred twenty (120) days; 7) Four (4) hours of community service each week.

On February 1, 2005, Defendant filed a timely Notice of Appeal in proper person.
His appeal was dismissed. That month Defendant also filed a Motion to Proceed in Forma
Pauperis and a Request for Rough Draft Transcripts. On February 25, 2005, the Court
granted Defendant's Motion to Proceed Forma Pauperis and ordered that the State shall pay
for the rough draft transcripts he requested. The transcripts were delivered to Defendant in
March of 2005. In December of 2005, and February of 2006, Defendant filed motion to
discharge counsel. The Court granted his motion. In June of 2006, Defendant filed a
Motion to Compel which the Court granted. On July 19, 2006, Defendant filed a Petition for
Writ of Mandamus and on July 20, 20006, he filed a Motion for Transcripts at States Expense.

C :\Program Files\Neevia.Com\Document Converter\temp\120837-171205.DOC
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The State's opposition to Defendant's most recent request for transcripts and his writ of

mandamus is as follows.
ARGUMENT
I. The Defendant Is Not Entitled To Transcripts At States Expense.

While an indigent appellant's right to have access to needed transcripts in post-
conviction proceedings was established in Griffin v. Illinois and extended in Smith v.
Bennett, 365 U.S. 708, 81 S.Ct. 895, 6 L.Ed.2d 39 (1961) and Douglas v. Green, 363 U.S.
192, 80 S.Ct. 1048, 4 L.Ed.2d 1142 (1960) (docket fees in habeas corpus proceedings), the

State is not required to furnish transcripts at its expense upon the unsupported request of an

indigent petitioner. Peterson v. Warden, 87 Nev. 134, 135-36, 483 P.2d 204, 205 (1971).

See also Eskridge v. Washington State Board of Prison Terms and Paroles, 357 U.S. 214,
216, 78 S.Ct. 1061, 1062, 2 L.Ed.2d 1269 (1958) (citing Griffin v. Illinois, 351 U.S. 12, 76

S.Ct. 585, 100 L.Ed. 891 (1956)). In order to receive transcripts at the State's expense, first a
defendant must clearly set forth the grounds upon which his petition is based and, then, show
that the requested review is not frivolous. Id at 136. Specifically, a defendant must
demonstrate the points raised in his motion have merit and that such merit will tend to be
supported by a review of the record. 1d.

Defendant has “failed to make the necessary threshold showing of need for state-
supplied transcript[s] so as to show further the merit of his appeal.” Id. While he contends
that the requested transcripts are necessary to adequately prepare a post-conviction petition
and that he would be prejudiced absent the court's granting his motion he has not stated with
any particularity how he would be prejudiced if his request were denied. Peterson v.
Warden, 87 Nev. 134, 135-36, 483 P.2d 204, 205 (1971). In his motion, Defendant claims
the transcripts he received of the trial in February of 2005 were not complete. However, the
Affidavit of Delivery provides a detailed list of the transcripts and documents the county
supplied Defendant with on his request, including the Reporter's Transcript of the Trial
10/26/04. Further, in response to Defendant's Motion to Compel, in July of 2006, the Court

ordered copies of the preliminary hearing transcript, a copy of the victim's statement and

C :\Prqéram Files\Neevia.Com\Document Converter\temp\120837-171205.DOC
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medical records sent to Defendant. The Court has already complied with Defendant's
request for transcripts and documents on two occasions and has no obligation to do so again
at this juncture. Moreover, none of Defendant's claims relate to any irregularity or mistake
by the trial court on which Defendant plans to seek post conviction relief. He has failed to
allege and demonstrate that any irregularity occurred in his court proceedings to justify the
State providing further records and transcripts at its expense. Mere unsupported requests
such as these will not be honored and Defendant's request for transcripts should be denied.

II. The Defendant has not shown a Writ of Mandamus is Warranted.

NRS 34.170 provides that a writ of mandamus "shall be issued in all cases where
there is not a plain, speedy and adequate remedy in the ordinary course of law." Further, the

court in State v. Eighth Judicial District Court, 116 NW 374, 997 P2d 126 (2000) held that

"a writ of mandamus is available to compel the performance of an act which the law requires
as a duty resulting from an office, trust of station, NRS 34.160, or to control an arbitrary or
capricious exercise of discretion." A writ of mandamus is an extraordinary remedy that is
within the discretion of the court to decide whether a petition will be considered.

Defendant has failed to show that a writ of mandamus is warranted at this point in his
case. He has other options available to him which are adequate and speedy remedies, such
as requesting his file from his attorney. In fact, pursuant a court hearing on March 13, 2006,
and the Judge's order, Defendant's former attorney, James Buchanan, has sent Defendant a
copy of the entire file from his office.

Further, the State does not oppose Defendant requesting again that his former attorney
send him his file. However, the Deputy District Attorneys have no obligation to give him
discovery at this point in the case. NRS 174.235 provides that the prosecuting attorney shall
permit the discovery and inspection of any relevant material. This statute permits the
defendant to inspect and copy or photograph written or recorded statements of the defendant,
witnesses the prosecuting attorney intends to call during the case, results or reports of
physical or mental examinations, and scientific tests or experiments made in connection with

the case, or copies thereof, which are within the possession, custody, or control of the State,

C :\Proéram Files\Neevia.Com\Document Converter\temp\120837-171205.DOC
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upon a showing of materiality to the preparation of the defendant's case. In addition, NRS
34.780(2) states that "after the writ has been granted and a date set for the hearing, a party
may involve any method of discovery available under the Nevada Rules of Civil Procedure
if, and to the extent that, the judge or justice for good cause shown grants leave to do so."
NRS 34.780 also states that the Nevada Rules of Civil Procedure are not inconsistent with
NRS 34.360 to 34.830 and apply to proceedings pursuant petitions for post conviction relief.
However, according to the plain language of NRS 34.780(2), Defendant is not entitled to
discovery because a writ of habeas corpus has not been filed or granted at this point in his
case.

Since a writ of mandamus is an extraordinary remedy, the State has not opposed
Defendant's request that his former attorney send him his file, and the Deputy District
Attorneys are under no obligation to give Defendant discovery at this time. Defendant's Writ

of Mandamus should be denied.

CONCLUSION

For the above stated reasons, the State respectfully requests that Defendant's Motion
for Transcripts at States Expense and his Petition for Writ of Mandamus be denied.
DATED this 7th day of August, 2006.

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/ LYNN M. ROBINSON

LYNN M. ROBINSON
Chief Deputy District Attorney
Nevada Bar #003801

C :\Pro@ram Files\Neevia.Com\Document Converter\temp\120837-171205.DOC
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 7th day of

August, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BAUMG/da

BRIAN KERRY O'KEEFE #90244

HIGH DESERT STATE PRISON
P O BOX 650
INDIAN SPRINGS NV 89018

/s/ D. ANDERSON
Secretary for the District Attorney's Office

C :\Pr@ram Files\Neevia.Com\Document Converter\temp\120837-171205.DOC
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ORDR

DAVID ROGER

Clark County District Attorney hug I 5 12 PH '08

Nevada Bar #002781 .

IS)USAN]g\{I. P_A”l;\E izf:—é,\ 57 éﬁ;__?‘ o
eput 1strict Attorne [ tean,

Nevada Bar #007480 ~ CLERK ¢

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff,
-VS_
Case No. C202793
BRIAN KERRY O'KEEFE, Dept No. XV
#1447732
Defendant.

|COUNTY CLERK

ORDER DENYING DEFENDANT'S PRO PER MOTION
FOR TRANSCRIPTS AT STATE'S EXPENSE AND
PETITION FOR WRIT OF MANDAMUS

DATE OF HEARING: 8/14/06
TIME OF HEARING: 8:30 AM.

THIS MATTER having come on for hearing before the above entitled Court on the

14th day of August, 2006, the Defendant not being present, in Proper Person, the Plaintiff
being represented by DAVID ROGER, District Attorney, through SUSAN M. PATE,

Deputy District Attorney,

cause appearing therefor,
1/

"
CEIVED
7

AUG 1 7 2006
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for Transcripts at
State's Expense and Petition for Writ of Mandamus, shall be, and it is Denied.

v
DATED this Z’? day of August, 2006.

DISTRICT JUDGE p:
DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

SUSAN M. PATE
Deputy District Attorney
Nevada Bar #007480

kb
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UToN RETq ﬁ'\ﬂL) G,) Tr MosT NOT ONLY BE AN AFeMPT To CONTRADIOT
AND \MPEACH oR DISCREDIT A FoRMER WITHESS uNless —TRe
WITHESS 1S S0 TMPORTANT THAT A TOITFERENT REsuLr wWoul
BE REASONARLY PROBABLE, AND 7} Tr MusT BE THE BT EVIDEN O

THE CASE ADMITS,
MY ATEMPT To GET THE CouRTS ATTENTION

VS FRST To REMIND THE CouRT AN oBNION THAT TOEFENDANT
READ N PEOPLE V. PERRY (Mian. \aaa)! T BEQ THE Cruars
INDULGENCGE FoR NOT HAVING TTHE CiTg BT ™ManilY CoN -
QERNED WNTH DISSET T2 ReEAD ; € THE FunDAMENTAL. TURPOSE
OF A CRIMINAL 'mmt. 1S _THE _DIVSCOVERY oF THE TRUTH,

o MMY T;MES—HN "R’MtN"fE TRIALS, THE SaTE Vaﬂn?um‘ﬁfs

M'Dfé‘%ﬂﬁ THE 'T??JTI-{ il ADTAND 'ﬁtONL\/ BENEFAT
‘TI/,EIR oWu 0455 F REET ABYUT ‘ﬁ—fe ﬁ?uﬁ{ THEY =¥ Ué‘l’%fcoff
v >~ (3)

/

(>

L e 1- CIe IDCATED | 460 MICH 55,574 Nw. Zd AN ("WD
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< ProPLE V. De OHVEIRA, 636 NYS. 2d 441, 223 A.D. 2d 1eete Degt. 199¢)
REsuLTS bf‘rﬂﬁ OMA TESTING Wouth WOT HAVE ANY EFFECT ON HiS

CorraTioN FeR “THERE WAS N CRTCAL "rf‘s'ﬁMDN\] TWHAT CoulDd BE
SEROUSLY \MPEAQHED EY TEST RESUTL .

HoweveRr, , AFTeR RecewiN(
STEVERALS LETTERS AQmN FRoM THE ©b- CQAUED VI0Tiv, BHE
Que4fly VS N DEMAL ofF THE KRexuTs FoR THE —TRuS ANALYSIS
oF THe DNA WAS Never ADMITED IN TRIAL . “THEDE Lemmees

wege wWareN AFTER THe TRl T “THE DEFENDMT. |
TN A RETTER DATED MAY 26, 205

ViaToRiA WHITMRRSH WERITES 5 “x ami’'T BELEVE THAT UP T6 Trus,
DAY You ARE ST CoNVINGED THaAT T ©ID Vol wRenG AND
‘SH;QQKED UP WITH ANOTHER IMAN. @%O:L T Have aND HaD
BEEN b SINCERE To \OU FRoM THE VerY DELNNING AuD .YQQ__

TETALY RAINWASHED NoURSELF THAT ITT CoMMM|TTED INFméLﬁY _“

2o YouR GeoD | MBYBE TTS Tie GivleawdyARooND. Yoo PROBABLY

ComMITTED INFITELTY & BY ConviNONG YouRSEF € paauanil oF
SUCH WILL MAKE \[oU FEeL SUSTFED W/N YovREF.. 76 HEWL w7
VouR DNA EVIDENCE . THE SATENMENT o> &D VAGuE — =+5

PARD 6 DECPHER WHAT T Means ) (966 sxdrem - | _',3?3-1_&‘7'7912)
TN A LETER DAED  TAIUARY 26, 2005

2Ye WRITES & Jueqe 1s WOT Mucd I Cad D ﬂf‘VoU ARE
b’«P«e‘ﬁ’\/ Moo CONVINCED oF YWR‘.SELFH% Bet LEVING ThaT TiecE oF
XA TRPER . How ™ T Ruow THAT 0al BE A PLOY Trow Youg
o FAWYER 862 DA'sS OFFde FOR Youf TEFENSE . Coxe EX!-F-PJT—Z)

AFTER pEENDANT ReAD THESE JIETTELS HE HaAD
“THe D.NA- REWRT Lloobred AT Qﬁé? Exme;rr-;g)

T WAD PISCWEED TAsT VETERA

HAD BEeN MDIRE THAN PomisSCucus . HER STRY wWas A (ovER UL,
No\h()'FeeuSmg oM HER

VonTARY STATEMENT, (358 sxriedT-415)  HeR HonesT

€4)
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o | K
SragTe B B MoRe THAN IcPARDIZED, SHE FurTHER TEMAGES
e eWIE s CASE Foq READING THE PRECMINARY HEARNQ
TZANSARIPT WHIGH wWas HetD Tuey 1, w4 . (2ge EXHIRIT-6)
WowW  CONSIDER, WE pave AT THE TIME oF The

ARResT , A TROVEN , MORE THAN TRUNK , AND CoMPOUNDED
By THE FRET e 1S UNDER THE INFLUENCE ofF AN

TuedAl "DRUA, COAINE  MAUNG STATEMENTS TRAT Tre

OEFedefdl Ciams “Uer” To BE PromiSCusus , THEN RAVED HER .

AT TTRAT STME JTHE
TOFTECTIVE TAYUNG HER STATEMeNT AT TRE S ANE.

Reor HAD N0 rea? ave wiaS TRUNK AND UNDEZ —THE
INFRUEN . OF QelAINE  AND HAD BrenN FRoMisCupus AND

\Y
ENTERTIN M ENT Fafo OSTHE=D. meN .

, ‘FHEY HAD TE NEUEVE

WER &TATEMENT BUT WheN THe ResuTs OAaMe RACK

THE STATE WS N GRAT TRyate Wik THER.

IPE WITRESS . O eSO WERE NOT oBTHNED Y;:"f(!
RESULTS TopK 2 MONTHS NoT OHLY PID <HE WE

T THE TDETELTIVE, e MED To THE HNE NURSE AND

STATED SHE NEVER TID DRUBES aud ONLY TDRANY TOME .

BEERS AFTEL THE EVENT HWP&N&D.T.[@;{E EXe 1817 ‘T),@HM'EEWE

OHE HAD  CoMPeTery NOT RememBEeed “ThAT %%gﬁMfMT%

The TDIFENDANT Kemen NG HmBE HE TSROUANT A

IOFLE  OF WHISYEY AND Tr WeS DRANY n

TS SN RETY By HER AND DgefeNDANT AND SMOKED CoCANE.

Now, LoskiNd A+ A PAGe Froom “TRE

T#aL, VICTRR AQan ETATES, Heg INNodenee (e HH'GT'@

SHE THINT 2UANK. 2AyseHE Hae WD TDEA  WHAT

TEFENDANT  WAS TALKMIE ABDUT."  THE NNBAENT 1177e Abel. .

= PR AL Ty  CoMPLeTEL DEN
THE TRUE ANJLYES of THE DN 15 ‘F?J#?é'fb?/ NMbRe.

(®)
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THAN PRISEOUTDRAL MIS CodDUAT -
TN BRADY v. MARYLAND, 375 th.5. 83,
g2 G.0¢. 1194 0 ) -Ed.2d ztschc.s) AND See Em'r'ﬁ]) STARS v. Paucs
27 U4 97,00 90 .02 2372, 240}, H1 L-fe‘-z‘{aﬂ'?ﬁ?;%‘!, (mw}

& ) )
[There age orumions N witier gviberte w OBViousty of &0CH

SuBSTANTIAL VRWE T8 THE DERNSE THAT ELEMENTHEY Fpupuess ReQuiRes
b Th BE THSCIosED £yEN WITHWT A SPeairic Requedar, ¥
THeRE 15/,4»1;0 WITH N& Thesizi e Leaurmal
WrtTsoEVER B TAE ST, A FRIVEN misTike AND LOENTT
TROPLEM INVOLYED \IITH THE NowviDVALS' semel 47 HAND -
“DE FEXDANT "DISCYVERED THIS STATEMEN T N THE Nc—mbﬁ
B7niE QRMIAL Co0RT MINUTES FFTEE MONTHS oF TNYEST GAIN -
THE( HAVE THE MreloNdUtT AND AUDAGITY 5
STATE TEFENTANT STRAEDTS THE TN ResilTS BEME HIS - Laes
(sze pxrieiT- -40 « A" gﬂ\ NoR “W YSEF Y Liew “THIS FaR
THE EEVERE MABLTES s oD PLAtE ufN THE D~
Calted Vi oTIMS @’:’Moﬂ)/, NEED N6T P4 XL AINED. ,I,[.I
THE Codqrrens &SToRY LINE_AND
SINGRNE OF THE ENTIRE CASE Now ReCAME oR \wias "TANED o
s, e e Wi 1Ed WITH THE MISTAKB
INPRecsiON TFIT "ONA wWis SINPLY TAKeN pe Pewr Tt THE
Fatr THsw DEENDAT D> WR1AKE IN SEXIMC pazs Wi
TE - ARLED VUM For e <oLe PURREE OF ANY Toss)ae
TENRL BN THE DEFENDIAT. e gﬁ/_\w»&s NEYZL PeeesnEd
WITH  THE MosST TAMAGING. M PERCHINENT £/ DENCE MADE BY 1/@,3,,;,

(&)
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T BYIOENLE b{ ANY meAlS 1o N ND Wﬂ.Y; Qumuran Ve ,
THE R\ HAD TEEN RukraseL{ LED ASHAY -
an, [Hewie v Nev., 14 Nev. 1285, 9687 2d 7GT) DEEwdmT wis
Convib7isd  BY q(/é}/ WTNEES TEETIMMN/ .
Howgret | mE Sur( Wis Nevek
RRESENTED WirH CRUCAL MPERCMENT. TESTIMN Y THAT uTImATEL
WouLd MoRE THAN INCReASE” THE PROBABILIYY oF A DIFFERENT
KESUCT pA Ferrinl - (o%yeﬂazp AND Emi2D  fo2 A New
TAL .

FuRTeR NEWL TOISYREED IMREACHIMIENT EVIDENCE
RY BE SEROENT 75 SustirY femind A New TRl |F HE
WiTNESS IMPEACHED 15 SO IMIRRBNT TFRT INMPEACHNIEANT WOLLD
NECessme b TIFFRENT VERDIET. [KING v &737 2 Nev. 417
Sm,296 P z2d 50!,60660:—)9] ’
"THE TR THING 15 Suek , NsT oNty

DID THE ©b-CaueD NIOTM Lie, THE PRISECrTN AND RemNeD
TEFENSE ATARNEY ONUY  TINERATATED EACH 0THER DY _
ALLOW . 6ucu'rv:ﬂm£\£? (‘Wle/ HAD YFk- b-l\/-ﬂ-ﬁwa()

Now, ATDING INebBLT 75 :m.-,ym?{ e Nexr QT THE
TATE Corp 7D Was MORE THaN PRSECUDLR .l NELoNDUAT
MD AN ACT of QomPlere TESFERATIN Rl The SIFES (s
WiS N7 AND THE DEFENDINT QuiD D \Wsusd NIT The
A DA OR L Tirim TH7ED By fec - |
Cusary 1N, Fogvee . o7hm 14 NEV, 8617, 90 Pad 503,
(Nev. 1998) CondrusioN THAT FROR BAD A EVIDENEE (WA

(7)
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® | @
im?ﬂopem}/ ADMITED ANC SERED ch\[ o VioloTe (;?D&Vé,ég
FONDAMENTAL. FOHT 76 A FAIR TTRIAL « HERE, TURNE THe Sw7e's
CAzE- N -QHIEF | THE &ATE OAULED A <ERIES oF CHARITER
WITNEESES wHD TESIAED 76 NunmERous BOD ATE MADE
BY ROEVEX - RogyicR QuNTENDED THAT BRERRS £VICENCE
OR o\ 195UE OAN & =wiD 78 BE ReitED , 1T Musy FIRST
tave BEEN ResED Py ThE TERENCE'. " APRRPR AL
THE Dop8ES RRED TEAT THE DISTROT Couke ERRED 7
ALLopw/ NG TR EFB 78 RERUT Cim@pldTEC £y N THAT HAD
Nor~ yer BEEN TReceNED PN THEe HQ0useDD .
- ReVer=D AND REMANDED g A Ney Tl
IN THE INSTANT GA=E, A TEIRD (ELT HEARWE WS  CoowdeED
N 10/os/od Fes, The( Fatsety BUsTFED TRE HRZDWG oF TRE
HeARING By Sanng " BUAGLIRY ALmISEABLE UNDER THE BAD
AOTS  AND SET THIS MATFER Foe § FerrRuled t - Heeidl .35(@1-_'2)
DEENDANT  FREVIOUSLY HED NEYER Bz QoY iGED
OF @y ?%wu\( N HIS ENTI€E LIF.E! (ﬁifxﬁﬂf—{%,%'éﬁ LINE '9-'9)
éfdoﬂny , THE <oA1 ALAEED T oNE
TATTERY BUT DID NI AK FoR THE UTHER Peeause THE CasE
WP DISMSSED . FIN peLy, THe Oouer KNED TRAT T7 wn
Lo THE KI.ONE MSDEMEAND C!:z)NV)é“ﬂo)\iN (saf ,sxme,rrafb>‘
Now AFER TERINDANT MADE QLaNs oF Fouc T
THE INGTANT QA2 Hpas Wow BEEN RentsldNED From D-0. 7V
s - ¥Ry, TRiol Wow BRENS AND Sudde
AOHRER Purs ON  FERD> , Courr “ofTEes THe Teves

oy




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

® - ®
YIOLENES 1o A MISDEMEANDR AND Wil NOT- RE Allow/ed
TER “77#15"/_/_43_\/_\_/'.' (sse swper-ll) TEDERAL AE 60 (2)(N)
AND NRS 20.095 (1) evpmar I7
THE Couer THeN Aoted THe TEENE
IF THEY INTENDED T8 veE F7 BUT NN TRaT UNLESS WeE
BudHT T uP THAT B oD NUT EVeN Be NERTONED
Now, irroerm@ MORe THE Falr “THAT MsdeMesmf
CONVIETION'S  OpNNGT BE U7ILZED 15 TIPENTED [N ;
Ct%%> ,@/ﬁﬂlj‘"’ﬁ Wr;s{-ﬁ!;:- aoum’-{ Y. yﬂw‘%)ﬁé | 104 Nev. 70, 732 Pzd 709
MEAE ARRE&TS, mJb CONVIETIONS FoR  MISDEMEaN RS /)'my NOT~
BE ADMITZED LveN TR THE AMNITED TURPRE oF A78eKnd 4 WITMESS &,

c«ep;B/uK/ Cpes 20095 (-s,))
[ \&/ :Esr e A ReEyER V. fxm(suf’m»)

THe OATE OPENGS UP IN THEIR QACE -IN-QHIEF, Wit A SERES of
WITNESEES  TESTRYING THE DEFENONTS OHprsdiER By B0 EATED
EVENFS 6F A MISTEMEANDR "p‘ﬂftek?/ TOmeRT 0 VIDLENIE  EYerlT
STENMING Froim N oV 14 Rw 1NODENT.
Wirresses , Vienad Wirapes ,
MicHEUE Moty and £viN THE BARReeTNf, offiéeR | TeD W d 7&srired
B INCREDIRIE ZyeA7% Tid7 MADE DEFNDANTS FuMDaMenTAl KIAHT TD
A FoiR TRe{ r—i)/ our oF THE QuokiRpsm . DEFRNOANT HAD NOT
VESTRED YET o ( S SN SIT :a,) Tie Disaer Cuotr FAED
By AULOWNG CrasaCer Fyipeade TIT HAD NOT YET BEEN FERESENTED
BY vhe ACCwED. By o7, THE Dupde Sver RuED
T THE DoMesit ViaebE wWas A MISDEMeNR AND OANNET

@
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® | @
BE AUOWED BY THE Ao’ Cunest. Wi O?QJ)&EED
 NoT 7B NENTION TT UNLEES TRE DEFENSE OFENED THE D00 -
AN Alwst MpGol TReucr 7o T,
e e HAD TREk emR. Wikets (Ao NS Grert
Leaga INTD TERLS of ANGHER INCDEAT THAT 1140 BESN
Dismissed BY 7He SHE - THIS e D SUd Dismnd G
PHIZES OF THE WITNERS Tinr ANoNE  <paNg  Qaud NET
ofy THe TREJUDRE oF THE Es Oeeprisy OUTWE/LHED
ThE  FROPATIVE VAMYE. (,;ff EHieiT-(4 | FarisS ﬁxmeﬁ*ﬁ)
(gf VieTsai4’S TSNy TZwsme'er) ’,D’Eﬁ‘:ws TR, )\)OW —f@,;g_\/

LAHBAT- 1S e 26 - p
Priml THE T oF F TSmEED Gt VD NUOT e

THE INSANT O0ARE A7  HHD.

9&4#}@356 , cl/fm,z?/ WITHOWT™

A DUBT, THe ER7E " DEFENSE  ATFGRNE // AND “TERNDRNT
Qlos, XN THE SDGE WAS pwaee BAT "THER ALTING
WERE JMPRIFEE P> UNFBIRLY FReSTDIED THE TEFENDINT
T A FaR TRAC pagoginlly w5 our (onetizion
'7745)/ Weke \_/6&-}/ Wweel
INFoMED THHT THEIR At \W 1 TREES oA s TRYTHEYL .
NoT™ olLy vt ,c}cdo}/oz,/é DROGS Bur UNTRITHFUNES -
/%6@7 HER "?«.ﬂ)mr&aui’f}/, Nuo7 ONY e WRE TERANDMY .
W INFoemeDd BT THe SR HAD Y0 TDED feuT
T TR TRy AND  DOUTRINE OF THE (WEE
THE SRE HAD Np FrrepanN b Oioedinié

By why o \INRRmATIN, 7HE DEFENDINT™ w7

- (10)
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o | | ®
CrrrBeS Trnr™ woud TFUT Him ﬂwn{ FR iFe BUT i DEFNE
ONE 1D BERMITTED A W'M, 37/ Q/R-)/ A ‘7’|4L Wil
LD HAVE HeBED AN’ OV,FﬁWHcLMm@ Mb‘rvcf FoR
HEE BT wWITNESS TS LIE .
THAT N FACT DEAS
wWird THE DNA- CweR-UP mid e Frer <He SimaL/
WwWhe  MORE YN Rlomisuous. |
WHAT" DEFENDINT Has, MORE
TisN A AR PRIGEM wWITH 1> HE ummr?TELY wouLd BE
THe ONE TARONEG THE CHINGE AND T WANTED THAT
Giamte BY A SURY TRAL TO HEAR The TRUH .
HoweveR , 7ief  QoNFORMED  THE fuineide
5 BT THeR 0sse . OTATEMENTS MADE MDD D.N. 6.
T ADDTION THe STTE titl ANGNEE
ThM”  THEY DID NoTHING wﬂoﬂé (Bt Bus B, erc, 7 )
WeC Aers Look AT A

FEW MORE SmAE miemaLes 75 REFER vwbﬁﬁ’m\/
s 7inn AND SVPPIRT o sHeREOF .,

TN 'ﬁ:)/mé. 70 SEARE TEFNDART W7o
ARG 4 DEAC THEY oD A FETRY et - Henr b
ON A ToomeBrih VIILENRE CASE Timi wes A TMIEDEMEAR

CoNvIETION - SuDGE @u}% RuLes Wey UonL ALLOW THE
NG MISHENMEMIR. (plVientn «  SOREAmING. BY

TEAADINT, SHE Thgs THE D4k Supl€ )oEHeok
Kt R?@P&ﬂt-\[ THAT THE  MSDENEMYR.  CeNVIETION
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® | | @
Qa7 B ALLoweD . ?cﬂbeeufon/ & THe %’@ FOSS
miier, ilnoeess THE q@un}g, AND OPERNS UP THE STAES
O pel N-AHIEF WITH  THE  misBEmEsioR  CenvieTion) AND
yNTE  THE DISMIsSed aARE.
MEEN ON  APPEALC, TRE
TN AND MY ONCE RETANED ﬁ—’Fra\eN&J\// WNO SUBSTITuTED
N 0N DIREtr AFFERL, PeTH  wIRNEFuly File THE
FAST TRALE <THTEIENT AND FESPINSE  Frudd BaeK
ol OudE QLhsss Ruunl . BoTH Preries Faed T MenTioN
TRE SUBDEQUENT kULl | SEWRAL_ Pﬂowg’ ,Efs;u\/
RepQNizne  FaLL Wi THIS .
Fesl, Suntt Buss RUED oNE ZAD
ACT WUl A AlUwed WHICH wee THE WisSPENEsIR
QENVIHETR) DIMOLTIE  VIOLEwsE.  SHE "DId No7 RULE
Tiar () s B> 40= wwup Ee  HLUMED -
Y, DUNE LoeHree. RUUD THE
ONE BAD Ad7 Cuud Ny~ BE pLiowkD @7/ (B V7 QIR .
“i/évd T mems MDY
PAD PATE - Howwaﬂ ~He Su.%ame Cue7 o NevADY,
Geoné oN oMLY wmr IS PRecow7ED, DISENTS
ON F‘rPPEﬁ(, we wit Qe @ggfr/ Dgré;%wg
7Y THE TRRML Covﬂ‘fs DEQISIN 75 ADMIT OR LXOUIDE
EVDEME gND oI NE7~ FeversE Tae TRiul CueT
 pecerT Mawrser gl . (2E S 164710 )
("-:’-5;, FTE., & Acheomssp sebe ) THE Newpon Suraome QueT

WA foled T8 '77?67’& ovay T duess, Ribar 3
| 56¢.) |
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SFeNG oF LIES, Derenosl T Wanre 70 dtéﬁﬂ,y Po, m: outT
THAT AFTER Suceissﬁuz)/ FuN@ e NOTCE OF AP?E{}L} WHEN
77 QaMNg 7Time 0 BE APPONTED AN ﬁ’?%@nfc—t\/ YauﬂS-

TRuE/ | Tames L Lantuan, | vesTiamed (N oN REAL -
ONee Lto@nrremnG TAnT A FA&T TZ RCK.
Woud RE FiLed THEY TaX THE LXTREME REASVRE
oF Frunbd AND SWERANL TraT pFmr Speakmdé Wi
APPEUATE THERE HRE NI 156uBS  AND TEENDANT
TRENT wevT o APPeAl - "L )aPs Y Csec—w:s-r-ffb
Newos Supreme (aer SRives ArrotNeys FTS.
AGmn RFTER “DEFENDIST SCRenMInG Fam.(e&&:*Wﬂ’@
T DxrepasT - FEAS. MDommTLY
YIS whs NOTFING FUT AN UNSKRESFul A7memPT 1N
Ower b up THE Tereednbs oF TRE TRMAL -
Acsr , IF You' ]l NSTICE- N
THE FaeT TRAGK REPINSG  7HO SHTE SWeARS  T-
whs  QoNne7ed oF A Felan/ O Qo7 1 2ewl
E}A?’F’eféY WI7H INTEAT TS Commi7 g Come .
Moeed , Do T
Fited ON HIS OWN , aNvEE miTiod P Rereaenb £En gl
WHIBS s YLeD - STAmPED oy Aecewsd & Reriead (gn.e)
Mke DAMAGNG. LYENE oNuy DistwereD

BY DILGENT ezt BY TEFENDANT  Follow -

N Requeshing. my DPyids
Otmngl. SCEE ’Tf?ﬁy HAVE NOW LAJRON@FUU-Y ADVee7ISED)
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TS THE Wortd THAT DEFNDNT whe HemsNDED DK 17D
Ou%b\/ FsR WY Wiz NN e Qommi 7T sppl ASSHUT
(se= ,,zymaf-m) FumerMoRer, FILACRSTINE, wHd FePulTs
A 2mnAl /Onm, Oouaf MINGRES | 15 ADvernic b T FED
Qucuy & Oount 1 AND Qw7 (. THIS 1S am-y AL80
Pu7 ON THE  UN7LeEr B Tre WD Ceze- E#H:&J'T-?-'EB
Finswy e NeVoos De PrezmesT
oF e AND PREATS 1S FALELY UNDBL THE IMPRES
Zinr erarvom? Peed Quiry 7 7re Bukbesrs) (amer 24)
?g',? WAS ﬁ&:fwfa\( Gomd To VoA mE
Peoause T woutdN7 Algee 78 D188 AND ShAuis7g 70
rrne PURQUARIES « THIS JS Hew DEFendDANT DisCoveeD
?:é:? 2D T =idNeD A Quu:/(/ Poeqg o @ﬁg}%ﬁ 25:
BEFRE "DEFRENDANT MovsS T ANOTHER  Frer oF
TRYEN MIsQoNDUAT TS TFARTICUAR A Dusr \/AUDATES
Fige FviNess Tl TEFENDANT SVEMS VeENGEANQE
ActopiNGLy, By THE 1w’
LooKING p THE TS bRaPH  (semenr-14),
Nl a.L.eAﬁz_}/ see AT THE BSTAM DEFENDANT 'S YAME AND
@) arwe Numisks. AT THE PETROELL Hemwb , unver Sudé
Qusss, T TRy, THe PHTSGRaM  HAD O TRE FiRST QA5
NUMBER WITHIUT “THE LAST Five DIQITS OREsep ou7, THE PH70
DMLY HAD REFENDING. N#E AND 7HN THE Cask NUMBER
WHICE Whu +HAVE READ A7 THAT THIE, 02MzsaoiX Nl Frsery
At TEAT \NDUD HAVE AN TEFENDMNE MISD. C‘auv:mw@gg«_-z_ﬁ)
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Ao STANT DisrriCr Avﬁaaug\/ U KRiSKD Sweags UNDER OB
TrigT THE FHoToGrnPd DIEAVED FROM TRAT QASE, AND Sudlf
Cerss Aored +Hee /F TERENTWT PLED @uz(jY AND oOF
Coursles SHE  SAID “Ves"
Now, Ve HAVE vauDrED  Paor
THAT OUR rpNes7T ADAS Wil TAmPER  Lricetle aud
PERsuRE THeMENES ol decorp , (Lie T6 THE TublE, SusT
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W/HERFORE | 8riaN Kerfy O'KEeFE, PRAYS THAT -THE CouRT GRANT

- MegoN Foth NBW TR - RELEF -To WHICH HE MAY BF ENTITLED
Prod ol wew anveneE
N THIS PROCEEDING.
EXECUTED AT TonoPRH ConsSERVATION CANMP

oM THE |Bjd‘ DAY oF_0meel. 2006 .

69.4»1 4\” my OKeere
#H 90244

VERIFICATION

UupER PENALTY oF PERSURY, FRsomT 7o TLR.S. 208.105 et oey,
AND THE LAWS OF THE UNITED STATES OF AMERICA, 268 L.S.C. B Y74 AND
I8 US.C. £ 1621 THE UNDERSIGNED DEGARES THAT HE 1S THE PETITIONER
NAMED N THE FoREGOING PETITION AND KNOWS “THE CoNTENTS THEREOF,
TUAT THE PLEADING 15 TROUE AND CORRECT OF Hi8 owid PERSOMNAL
KNOWLEDGE EXCEPT AS To THISE MATTERS BASED ON INFRRMATION
AND BELIEF, AND To THOSE MATTERS, HE RELIEVES THEM To BE

TRUE. o
SAn B
. ’f \

, . ‘ 7
BRIAN KERRY O‘'KFEFE E
ToNOPAH CONSERVATION CAMP SIGNATURE OF PETITIOMER
Po BoX 045 _ ‘
ToNoPAH , MEVADA B304 -8ods TN PROPRIA ~ PERSONAM.
# qoz 44 .
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CERTIFICATE of MATLING

I, BRiad KERRY O'KEEFE , HERERY CERTIFY, RURSUANT 1D

NRCP s(b), Tuar on THIS

oAY of (070 |, 2006, T MAWLED

A TRUE AND CORRECT coPy OF THE FoREGOWG , © I6TioN
For A New Tl PAZED oN NQN EvDENIET ® BY DEPSSITING 1T

N THE  ToNOPAH CoNSERVATION CAMP MAILBOX |, FIRST- CLASS

RSTAGE, FULLY PREPAID, ADDRESSED AS FoLLOWS(

SHIRLEY PARRAGUIRRE, County CLERK

280 LEWIS AVE .

o BoY 5510601
LAS VEGAS, NY. BUSS- 14601

DAVID RDGER  DISTR\ET ATIERNEY
200 LEWIS AVE.

©0 ROX 552212
LAS VEGAS, NV. oSS -2212

DATED : TH6 I.Q%Dﬁf oF Demesl. ool .

#
[RAN KERRY OKEETE 02N

i1 OF

oD PAH CoNSERVATAON CAMP

Po Box 845
oA, NEVADFT 83044 -§eAS

TN TROTRVA - TERSONAY
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ELECTRONICALLY FILED
11/14/2006 10:58:22 AM

OPPS ,_ G
DAVID ROGER e ()

Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKO

Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2211
(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, % CASE NO: (202793
-Vs- % DEPT NO: XV

BRIAN KERRY O”KEEFE, %
#90244 )

Defendant. %

OPPOSITION TO DEFENANT'S MOTION FOR NEW TRIAL
DATE OF HEARING: December 4, 2006
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
SUSAN R. KRISKO, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Opposition to Defendant's Motion for New Trial.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

POINTS AND AUTHORITIES

Defendant now moves this court for a new trial based upon new evidence. The pro
per ramblings go on for pages and include a myriad of issues having absolutely nothing to do
with supposed new evidence but the Claim of “new evidence” seems to boil down to DNA

evidence. It is important to note that the DNA evidence was in reference to the sexual

C:\Program Files\Neevia.Com\Document Converter\temp\144720-196866.DOC
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assault charges, charges that the defendant was acquitted of at his jury trial. A copy of the
DNA report is attached as State’s Exhibit #1. It should that the semen found was the
defendant’s semen and due to the defendant’s lack of knowledge on the subject, when a
“mixture” is mentioned, that was the mixture of the defendant’s DNA and the victim’s DNA;
not another man’s semen.
NEW EVIDENCE

N.R.S. 176.515 states: 1. The court may grant a new trial to a defendant if required as
a matter of law or on the ground of newly discovered evidence.

However, that is not the end of the analysis. First, the standard “calls for an exercise
of discretion by the trial court and, on review, the inquiry is whether an abuse of discretion

has occurred.” Pacheco v. State, 81 Nev. 639, 641, 408 P.2d 715, 716 (1965). Next, the

movant must show “that the evidence is newly discovered, material to his defense, and could
not with reasonable diligence have been discovered and procured for the trial.” Id. at 640,
408 P.2d 715.

The defendant does not provide any new evidence. The DNA results were submitted
to the jury and the DNA shows the defendant’s semen was located. All of the defendant’s
other rambling are not “new evidence” just a review of all the injustices he has convinced
himself occurred due to his inability to take responsibility for his own actions.

As such, based on the above arguments, the defendant’s request for a new trial must
be denied.

DATED this__14th  day of November, 2006.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/SUSAN R. KRISKO

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

C :\Program Files\Neevia.Com\Document Converter\temp\144720-196866.DOC
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 14th day of

November, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

/ajc

BRIAN KERRY O'KEEFE, #902404
TONOPAH CONSERVATION CAMP
P.O. BOX 8045

TONOPAH, NV 89049-8045

BY Aileen Collins

Secretary for the District Attorney's Office

C :\Prqéram Files\Neevia.Com\Document Converter\temp\144720-196866.DOC
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- Received Sﬁcseﬁgﬁé&-_ . To: Susan Krisko at 477-2941 11/14/2006 08: 44AM * pg 2/5
. _ . _ 55 a.m. 14-2006 275

u\s VEGAS METROPOLITAN POLICE DEPARTMENT
Fq 'NSIC LABORATORY REPORT OF EXAR  ATION
. UNAME: - O'KEEFE,-Bﬁan (suspect) CASE: 04 0529-2232
WHITMARSH, Victoria (victim) AGENCY: LVMPD
DATE: August 23, 2004

}Ncinem; SEXUAL ASSAULT -~ BOOKED BY: Ebbert
' REQUESTED BY: SA/ Moniot
SEP 9 2004

1, DAVID P. WELCH, do hereby declare:.
} That lama Crimmallat employed by the Las Vegas Metropolitan Police Department;

' Thaton Novambefza 1977, ﬁrstqualiﬂed inthe Elghth Judicial District Court of Clark County, Nevada, asan

That | received evidence in 't'he above case and completed an examination on the follawing items:

-B‘W 1. Seiiaﬁ sexyal assaul evidence kit containing the following from Victoria Whitmarsh:

“itemi A - consant form
Hem B - sassuit information
fem C - anatomical drawings
item D - blood samples
ltem E - buccal swab standards

- lem F - vaginal swabs
-Item G - rectal swabs
tters o - oral swabs
ftam J - debrisibiemarks/secretions

: 'uw 2- onc mm m swab kit taken from Brian O'Keefe

;nw 3- Dne mwm by Hafm (1928-3)contalnang
o Etam 3 -one (1) klack and white dress with fecal stains

Iew& Gmmﬁqmby Hom(fszs-a}eontammg
S m mmmmmmsms

- nw 5 - One seaiod tig bOORG by Hofh (1928-4) containing:
e Im4 ‘hiat aidrs with fecs! stains
mw not examimé

3 'mm m ona black and white dress and on some toilet paper. Brian O'Keefe cannot be
i exciudied 28 8 stlorcs of the semen. The astimate of this DNA profile in the papulation Is rarer than 1in
see m mm) Sees ONA Summary Chart.

o mmm on the vagmﬁ swabs of the victim, Vicioria Whitrnarsh. A DNA mixture was
S uﬂw m ‘Brian Gxuhmjheexcmmd as the minor source of the DNA.

_ ) S-mon wa's M‘m the arnl or rectal swabs of the victim.

04 0529-2232
By:Zleg [ of ¥ __



- Received Successfully To: Susan Krisko at 477-2941 11{514115 06 0B:44AM * Pg 3/5
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702 - LAS VEGAS METRO PO o8: a.m.  11-14-2008 305

. Inesbove kems were siisjectsd to PCR ampification atthe following STR genetic loci: D3S1353, vWA, PG/

. Des1178, D21S14, 018851, 055818, D135317, D7S820, D16S539, THDY, TPOX, and CEF1PO. The sex
datarmining J jocus was also examined.

| refismed the evidence to the vault.
!daclan under penalty of perjury that the foregoing is true and correct.

v £/22/04 P A

DAVID P. WELCH, #1418
Criminalist il

M(M{MAIA\O GG

Reviewer

“~

04 0520-2232
By:24/P9 . a2 of & .
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o ORIGINAL
DAVID ROGER F ’ L E D

Clark County District Attorney
Nevada Bar #00278 1 H
SUSAN R. KRISKO w171 so Py 'pg
Ig}hiefd De ut}#é%iggzizt Attorney w,

evada Bar s o
200 Lewis Avenue “x “’"5-)*»
Las Vegas, Nevada 89155-2211 CLERK
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
; Case No. C202793
-VS-
% Dept No. XV
BRIAN KERRY O'KEEFE, )
#1447732 )
)
Defendant. %
)

ORDER FOR PRODUCTION OF INMATE
BRIAN KERRY O'KEEFE, BAC # 90244

DATE OF HEARING: 12/4/06
TIME OF HEARING: 8:30 A.M.

TO: Warden,Tonopah Conservation Camp;
TO: Bill Young, Sheriff of Clark County, Nevada

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID
ROGER, District Attorney, through SUSAN R. KRISKO, Chief Deputy District Attorney,

and good cause appearing therefor,

IT IS HEREBY ORDERED that , Warden of Northern Nevada Correctional Center
shall be, and is, hereby directed to produce BRIAN KERRY O'KEEFE, Defendant in Case
No0.C202793, on a charge of Battery (M) and Burglary (F) wherein THE STATE OF

585
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NEVADA is the Plaintiff, inasmuch as the said Defendant is currently incarcerated in the
Tonopah Conservation Camp located in Tonopah, Nevada and his presence will be required
in Las Vegas, Nevada commencing on December 4, 2006, at the hour of 8:30 o'clock A.M.
and continuing until completion of the prosecution's case against the said Defendant.

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, shall
accept and retain custody of the said Defendant in the Clark County Detention Center, Las
Vegas, Nevada, pending completion of said matter in Clark County, or until the further
Order of this Court; or in the alternative shall make all arrangements for the transportation of
the said Defendant to and from the Nevada State Prison facility which are necessary to
insure the Defendant's appearance in Clark County pending completion of said matter, or

until further Order of this Court.

q,
DATED this__[ 9" day of November, 2006 I

TJUDGE

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

sy Qars. hmpheeld ﬂ/ﬂ
v

SUSAN R. KRISKO
Chief Deputy District Attorney
Nevada Bar #006024
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CRIGINAL  "FiLED

I(EI lardec])s}nnt){t;£ g())is%réclt Attorney 0 4
evada Bar 2 iy s
SUSAN R. KRISKO 5 1 s0ppg
Chief Deputy District Attorney P "
Nevada Bar #006024 Frtses @i £
200 Lewis Avenue CLE
Las Vegas, Nevada 89155-2211 RK
(702) 671-2500

Attorney for Plaintiff

A

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
Case No. C202793

Dept No., XV

-V§-

BRIAN KERRY O'KEEFE,
#1447732

Defendant.

i i S I e R I g

ORDER FOR PRODUCTION OF INMATE
BRIAN KERRY O'’KEEFE, BAC # 90244

DATE OF HEARING: 12/18/06
TIME OF HEARING: 8:30 A.M.

TO: Warden,Tonopah Conservation Camp;
TO: Bill Young, Sheriff of Clark County, Nevada

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by DAVID
ROGER, District Attorney, through SUSAN R. KRISKO, Chief Deputy District Attorney,
and good cause appearing therefor,

IT IS HEREBY ORDERED that , Warden of Northern Nevada Correctional Center
shall be, and is, hereby directed to produce BRIAN KERRY O'KEEFE, Défendant in Case
No.C202793, on a charge of Battery (M) and Burglary (F) wherein THE STATE OF

PAWPDOCS\ORDR\FORDRWOM40977402 doc

590




g
- ,\ :}‘j

O O b B W

| (N T N L N T N L L T o T e AU G Y
00 ~J3 O W R W N = DD 0 N B W N = D

- ‘I,

° e
NEVADA is the Plaintiff, inasmuch as the said Defendant is currently incarcerated in the
Tonopah Conservation Camp located in Tonopah, Nevada and his presence will be required
in Las Vegas, Nevada commencing on December 18, 2006, at the hour of 8:30 o'clock A.M.
and continuing until completion of the prosecution's case against the said Defendant.

IT IS FURTHER ORDERED that Bill Young, Sheriff of Clark County, Nevada, shall
accept and retain custody of the said Defendant in the Clark County Detention Center, Las
Vegas, Nevada, pending completion of said matter in Clark County, or until the further
Order of this Court; or in the alternative shall make all arrangements for the transportation of
the said Defendant to and from the Nevada State Prison facility which are necessary to
insure the Defendant's appearance in Clark County pending completion of said matter, or

until further Order of this Court.
e
DATED this _ (g day of December, 2006.

A ol
_ RI COURT JUDGE

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

o Coma Cavra. Camplhel /ﬂ‘

SUSAN R. KRISKO
Chief Deputy District Attorney
Nevada Bar #006024

PAWPDOCS\ORDR\FORDR40940977402.doc
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: . PAGE: 016 . MINUTES DATE: 11/13/06
CRIMINAL COURT MINUTES

04-C-202793-C STATE OF NEVADA v O'Keefe, Brian K
CONTINUED FROM PAGE: 015

11/13/06 08:30 AM 01 DEFT'S PRO PER MOTION FOR A NEW TRIAL
BASED ON NEW EVIDENCE/27

HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Jennifer Kimmel, Court Clerk
Mary Beth Cook, Reporter/Recorder

PARTIES: ) STATE OF NEVADA Y
009182 Scow, Richard H. Y

Court entertained no argument this date. Mr. Scow advised Ms. Krisko has
requested more time to prepare a Response to this Motion. COURT ORDERED,
requést is GRANTED, "Stat& to prepatré and file Response by 11/17/06 and Deft.
shall have until 11/27/06 to Respond to same. FURTHER ORDERED, matter
CONTINUED. Court directed the State to prepare an Order for Transport for
Deft. to be present next date.

NDC (COC)
CLERK'S NOTE: A copy of this minute order mailed to Deft. 11/14/06 jk.

CONTINUED TO: 12/04/06 08:30 AM 02

PRINT DATE: 11/14/06 PAGE: 016 MINUTES DATE: 11/13/06
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PAGE: 005 MINUTES DATE: 10/22/04

CRIMINAL COURT MINUTES

04-C-202793-C STATE OF NEVADA vs O'Keefe, Brian K

N

Ly

u

CONTINUED FROM PAGE:
10/22/04 09:30 AM 00 MINUTE ORDER RE: OVERFLOW (V)
HEARD BY: Stewart L. Bell, Judge; Dept. 7

OFFICERS: Carcole D'Aloia, Relief Clerk
Diann Prock, Reporter/Recorder

PARTIES: STATE OF NEVADA
006024 Krisko, Susan R.

0001 D1 O'Keefe, Brian K
020754 Buchanan II, James L.

Ms. Krisko advised this matter was sent to Overflow from Department V on
Tuesday of this week. Court advised this matter does not appear on the
Overflow calendar and Clerk noted that when she checked the computer, this
matter was set on Overflow, however, the Department V Clerk did not change
the judge code in the computer. Ms. Krisko expressed her frustration, sinc
this matter is now being continued for the second time. Mr. Buchanan state
he was going to ask for a continuance since he just substituted in as
attorney of record. Ms. Krigko advised this is a gexual agsault case and

004

K2

e
d

there is a prior bad acts moticn that needs to be heard prior to trial. .
aavised counsel it will refer the matter back To Department V for
resetting of the trial. COURT ORDERED, matter set for STATUS CHECK.

CUSTODY

10/26/04 9:00 AM STATUS CHECK: TRIAL SETTING/BACK FROM OVERFLOW

10/22/04 09:31 AM 00 MINUTE ORDER RE: TRIAL GOING
TO DEPT 15

HEARD BY: Jackie Glass, Judge; Dept. 5

OFFICERS: Georgette Byrd, Court Clerk
Dick Kangas, Reporter/Recorder

PARTIES: NO PARTIES PRESENT

Judicial Executive Assistant informed the clerk this case would be heard in
Department XV for trial on Monday.

CUSTODY

10/25/04 10:00 AM TRIAL BY JURY

CONTINUED ON PAGE:
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. PAGE: 006 . MINUTES DATE: 10/25/04
CRIMINAL COURT MINUTES

04-C-202793-C STATE OF NEVADA vg O'Keefe, Brian K
CONTINUED FROM PAGE: 005

10/25/04 01:30 PM 00 TRIAL BY JURY
HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES: STATE OF NEVADA
006024 Krisko, Susan R.
008190 Miller, Ross J.

0001 D1 OQ'Keefe, Brian K
000754 Buchanan II, James L.

| e

OUTSIDE PRESENCE OF JURY, Deft STIPULATED to the DNA testing, that it was
him, SO ORDERED. Ms, Krisko stated she has a motion re discovery. Defense
is going to bring in medical records that she has not been able to obtain.
Mr. Buchanan stated there are employment security records on the alleged
victim that she defrauded the system. Objection by Ms. Krisko, defense did
.not bring a bad acts motion. Court stated it goes to credibility and to
‘truthfulfiess and honesty. Mr. Buchanan requested the Court sign an order
for release of the Monte Vista medical records signed by the Court, they
will -not accept a subpoena, SO ORDERED, Order for Release of Medical
records from Monte Vista with regard to the victim signed and FILED IN OPEN
COURT. Arguments by counsel re the content of the medical records. Court
noted deft and the victim met at Monte Vista, they were not strangers.
Further arguments by counsel. Court noted the Monte Vista records are four
years old. COURT ORDERED, the medical records are too remote in time and
will not be admitted, however, they will be marked and accompany the record
for appellate purposes. Further arguments by counsel. Mr. Buchanan stated
he wants to call Dr. Roitman as a rebuttal witness to rebut the Pltf's
testimony. Court stated the State listed their Expert in a timely manner,
and ORDERED, Dr. Roitman will not be called as a witness, he was listed too
late. Mr. Buchanan stated he substituted in this case one week ago. Ms.
Krisko stated a petrocelli hearing was held and a prior Domestic Violence
was allowed in which deft pled guilty. Further arguments by counsel. _ COURT
ORDERED, the domestic violence is a misdemeanor and will not be allowed.

~ Court advised Mr. Buchanan the Court needs to know if he intends to mention
the prior domestic violence charge in front of the jury. Mr. Buchanan
stated he and his client have not discussed same, however, he will inform
the Court prior to his opening statement. COURT ORDERED, until that
decision is made, counsel are not to mention it. JURY PANEL PRESENT AND
SWORN. Jury selection commenced. At the hour of 4:41 P.M. Jury and two
Alternates selected and sworn. Introduction by the Court. Clerk read
Information stated deft's pleas thereto. Mr. Buchanan INVOKED EXCLUSIONARY
RULE. Ms. Krisko stated she would like to give her opening statement today.
Mr. Buchanan reserved hisg opening statement until tomorrow morning. Opening
statement by Ms. Krisko. Mr. Buchanan stated based upon the opening
statement given by the State, he will make his opening statement this
evening. Opening statement by Mr. Buchanan. Jury EXCUSED 5:24 P.M. until

CONTINUED ON PAGE: 007
PRINT DATE: 07/08/05 PAGE: OOT) MINUTES DATE: 10/25/04
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seeks this evidence to show intent, knowledge, and absence of mistake. The defendant is
charged with Battery with the Intent to Commit Sexual Assault, Sexual Assault, Burglary

and Attempt Sexual Assault. The State must prove beyond a reasonable doubt that the

defendant entered the victim*s residence with the intent to commit a sexual assault and that

_he battered the victim with the intent to commit a sexual assault and that he attempted to

commit sexual assault. The State’s burden is to show the prior conduct meets NRS

48.045(2). Once the requirements of NRS 48.045(2) are met, this Court must hold a
Petrocel_li hearing and a thrée prong test must be met. Walker v. State, 116 Nev. 442, 446,
997 P.d. 803, 806 (2000). A(1) the incident is relevant to the crime charged; (2) the act is
proven by clear and convincing evidence; and (3) the probative value of the evidence is not
substantially outweighed by the danger of unfair prejudice. Id. citing Tench v. State, 113
Nev. 1170, 1176, 946 P.2d. 1061, 1064-65 (1997).

Intent

“A plea of not guilty puts in iésue evefy'material allegation of the information. NRS
174.350." Overton v. State, 78 Nev. 198, 205, 370 P.2d 677, 6§0 (1962). In the case at bar,
the defendant has necessarily put every material allegation of the Information in issue.
Furthermore, the defendant’s statements dispute the victim’s version of events.

NRS 48.045(2) is identical to Federal Rules of Evidence, Rule 404(3)(b), and there
is a wealth of Federal cases interpreting this statute, which provide assistance in determining
the admissibility of evidence under 48.045(2). In United States v. Kirk, 528 F.2d 1057 (5th
Cir. 197 6), defendant Was charged with threatening the life of the Presidént of the United
States of America. At trial, the prosecution presented evidence showing that three years
earlier the defendant had committed the same offense. The court ruled this evidegce tobe

‘properly admissible to show the defendant's intent, holding in 528 F.2d at 1061: .

Whether the prior conviction tended to show that defendant made this threat
mntentionally or as the result of “alcohol taking,” was a matter for the jury's
determination. The fact that the former offense occurred three years prior to the
offense charged does not make it so remote as to be excluded:

In United States v. Beechum, 582 F.2d 898 (5th Cir. 1978):

4 PAWPDOCSMOTIONWI5140977401.DOC
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Please refer to and re-read Instructions number 3 and 4
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Judge Lochrer \
10/28/04 11:20 am
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ORIGINAL

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff(s),
Vs,
BRIAN KERRY O'KEEFE,

Defendant(s),

L N I T N

CASE APPEAL STATEMENT

1. Appellant(s): BRIAN KERRY O'KEEFE

2. Judge: SALLY LOEHRER
3. All Parties, District Court:
Plaintiff, THE STATE OF NEVADA
Defendant(s}, BRIAN KERRY O'KEEFE
4. All Parties, Appeal:
Appellant(s), BRIAN KERRY O'KEEFE
Respondent, THE STATE OF NEVADA
5. Appellate Counsel:

Appellant/Proper Person
Brian Kerry O'Keefe #90244
P.O. Box 650

Indian Springs, NV 89013

Case No: C202793
Dept No: XV

Respondent

David Roger, District Attorney

200 Lewis Ave.

Las Vegas, NV §2101]

(702) 671-2700
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District Court Attorney, Appointed

. On Appeal, N/A

Forma Pauperis, Granted
Date Commenced in District Court: July 6, 2004
Dated This 27 day of December 2006.

Shirley B. Parraguirre, Clark County Clerk

v 20 e,

Robin J. R/Iills, Deputy Klerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

2.
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ORIGINAL
DAVID ROGER FILED

Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKO IS 32 py g
Chief D%)uty District Attorney s
Nevada Bar #006024 iz, oo gV
200 Lewis Avenue & Y 4
Las Vegas, NV 89155-2212 _ CLERK
(702) 671-2500
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

PlaintifT,

_VS_
Case No. C202793

BRIAN KERRY OKEEFE, Dept No. XV
#1447732

Defendant.

ORDER

DATE OF HEARING: 12/18/06
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
18th day of December, 2006, the Defendant being present, In Propria Persona, the Plaintiff
being represented by DAVID ROGER, District Attorney, through SUSAN R. KRISKO,
Chief Deputy District Attorney, and the Court having heard the arguments of counsel and

good cause appearing therefor,
I/

/H
1
I

Document 10
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IT IS HEREBY ORDERED that the Defendant's Motion for New Trial, shall be, and

it 1s denied.

- A7)
DATED this__ A" day ofbm%%é.

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

Otra. ©

SUSAN R. KRISKO
Chief Deputy District Attorney
Nevada Bar #006024

ac

Dacumenti{
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BRIAN KrRRY O XeefE o L - D

H1GH DESERT STATE PorsoN oL

P Bix (S0 _ T . L ras:

TNDIAN SﬁRWG‘.-‘./Nmf?m'Xﬁ o PEB 9 “ 34 AR U?
#H QozAd i

TN PROPRIA- PETSONAM

CLERK OF THE COURT

ETeHT™H SUDICTAL DLSTRICT
CoUR'T

CLARK CoUNTY, NEVADA

DRl O¥eere £ C-202793
#q9c244 CASE ML . L 29%71°

FenmogeR | DeH Xy

iofe LokHRER
Y.
‘MR D. W NeviW H.0.5P PETITION FoR WRIT OF HABEAS

WagpeN, N. S B/5wE o NevioA | corPus ( LosT ComVICTION

, iS5 o120 ‘
e, &/ /, ReouDENTY |

-M: THIS PETTOM 16 TiME LY SUBMITTED, UNDER THE PRoVISIONS oF
)
NRS CHAPTER 34, [BY an 1NDIGENT PRISCNER] UNDER THE EXPRESS DICTATES

OF HAINES V. KERNER, 404 y.6 519 G2 © 0T 534 (1372) (As To " LIBERAL"

READING OF PRo SE Susmnsswns).

ADDRITIONALLY  PeimiDNER ASKS oF THE CouRT To TAKE Somr@ihl NOTICE

THAT PeTTiONER 1S EmoTiondllY CoNNECTED T6 THIS SUBMISSION AND, AS
sar, BEGS OF THIS COURTS INDUYLGENCE As T ANY UNINTEMTIONAL

REODUNOANCIES ©R LIKE ContENTS |

/

E - Pga NLR.& - 24.726 (E - Remrrimir Fuep FESRURRY 117, 2o0éo, SUPREME Couqr No. 44644
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MoREGVER | 1N KeePING WiTH THE PROVISIONS oF NRS 34.720 et seg.,
ETITONER  HAS DECIDED TH WOT LSE THE CHAPTER 34 ForMAT N

TS (NSTANT €ASE . PETTONER BELIEVES Hi6 PETiTiON 15

BETTER PRESENTED ViA THIS HANDWRITTEM FOoRUM -

ReSPECTFOLLY SoBMITTED ¢ GRooNDS PREsENTED [&]

. %/ N # ' CWRIT ToTaL PacEs [a7]
1 AL iy 9oZA4 EXHIBIT YoTaL Pa6ES [34] WRIT APpn DIX

DAED | JMUA&Y@?,_ZDO'?

E%M'Dﬂﬂ B
EE TiTioN FoR ‘Sr{mﬂ

1. PETTONER 16 TPRESENTLY 1MPRISONED AND TAOS RESTRAINED OF this LIBELTY

AT e H1&H DrsERT STATE HigN , CounTY of (AgK, X AND FoR TTHE STATE of NEVARA .

y 4 PEnmioNER WAS ADSLDWCATED GuitTY "N THE CoowtY ofF CIARK , I DEFT.
.ﬂt__, WTH THE HonoRABLE _BFLL PRESIDING. g
NoTE ¢ TRML HELD BY SSunde JoEHREE. vERvI2a Reap Der. 23,2004 -
SENTENCED By Supte 2ed - SENENGMQ HeiD Dre. 27, 2004 .

3. THE DATE OF ™E JupehENT OFCo\wtc-no\{’ PURSUANT To A DurY VERDICT,

'S oN THE 2 DAY OF :D’mm&%/, RobS

4, THE CASE NUMBER s _(-R02793 |

/
7
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5. (2) T LeNGTH OF SENTENCE 1§ °

R4 — (20 MoNTHS 6u-sP£-NDEb PLateD N SYRs . ProdAT -
NoTEE SUBSEQUENT CoNviaTioN Cﬁﬁr czwzss BATTRRY CoNsTiTuTing
TRMESTTC VIOENEE (F), SENTENGED TD 24 - GO MoNTHG, NOT SUSPENDED .
ABOERTAINMEN T M&DE TART SURBSEOVENT CONVIOTION TRECeDED THSTANT LagE.

THERE RS Proarion Was NOT oLz . TN Foe Day G ReDIT BENG ACCRUED .
G. PETTIONER S PRESENTLY SERVING A SENTENCE FeR A ConViCTioW
OTHER THAN THE ConvICTION UNDER ATTACK N THIS PETmoN .

?;a'ﬂrea\( CoNSTITUTING TOMESTIC  VIDLENSE Cf-'> :
NRS « 20481, 200 . 495 33018 , OWE@MY s C
SENTENCED | 2-& s HIQH DESEET SaTe PriooN -
7. NATURE OF THE OFFENSE 1N CoNVICTION BENG CHALLENGED S {

erl'l’ I - Barrery [Resvted oot of MisDemeante ] NRE-

CouNT VI - Boréwy [Feony] - pRs- 205 bl

NOTES ACBuimED of CooNT 1. FEWNY , B CoNVIOTED of R EDUEED
_ QoupNt oF MISPEMeA IR BA: R\ LESER N CLUDED OFTFNSE .
PeTimoNER'S PLEA Was MNOT GUILTY® AND PRoCEEDED 7o A JURY TRIAL -

= o481

on

9 NOT APPLICABLE (HfRElNAF‘rER ” N/A \\) - PROCEEDED To A JuRY TRWAL .

10.  (2) FenTONER wAs ADTUDICATED GUILTY BY A SURY.

7t A
11,  PeriToNER _PTD wmomiry AT TRIAL .

1%. Yes , FerimioNER. DD APPeAL FRoM. THE JUDGMENT OF CONVICTIDN .

FiRsT" NOTICH oF APFEAC FeD TReMATIRE BY PETTONER [EASE DisMisED |
SEND NoTits of AP Fusd TIMELY , ReSUTiNG N CASE # AAG49 .
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14.

15,

i6.

o e

(g) FETmTONER. APPEALED To THE NEVADA STATE SUPREME COURT.

(b) case NuMBER ASSIGNED 44644 .

(c) THe SUPREME CoURT AFFIRMED e LoweR COURTS JUDGWMENT.

(d) S AFFIRMANCE was FiLED on Jpvsary 23 2006

See Exnibit Y - JArmmues ORDER J[REMTriToR FreD FEBLT
E ' 2 -ﬁEﬂTﬁ”ﬂﬂd 7;'Di¢éC7ﬁP L

A FeHeARINE EN BANC MonoN FLED BY “PETIONER oNLY REN(
STAMPED RECENVED AND RETURN FE®. 1S 2000 - S
|

PETITIONER DD APPEAL | See 13. (@), (b) (¢) awn (d)

PETIMONER  DID FILE A MOTioN FoR M "R A NEW TRWL BASED ON NEW Evingyi: .

NRE 176 515 FiLET> | OCTOBER 19, 2006 -
ALED | FETTNEE FItED MglioN FFREREHEARN fEN AN Qs FeD PECEWVED PUOT- REiD@ued .
(a) (1) EHT Givrewl DBTRGT CovgT , DEPARTMENT XV oSlun 62 Locuees .

(2) —THE NATORE OF THE PROCEEDING wag : @ouﬁenm?/ Arael .
TrMPEALymENT oF T N.4 .
STATE OPEMASL TR4L UTILFNG  MISDE MeanpR ColvieTig)

AnsT Tuoes RULNG TirT T7 CawNeT BE ALKNED .
STPwATRN T6 BNA- ThAT 15 A QgveR- UP.

3)
( FEASON B L AETIERS  DSUBSEQUEAT “Trial FroM &b-0aled Vienm -

(4) yfe, [ofw. ARGumeNT (ven By Perrneaer mc.‘tzwa

S) Courmmed Fir Suvses Deeisnl ywie EC . 1¥,208(, -

@) Jawse ORALLY “TEMED NoTio N TEC- 1 2004 . ®

() Toote's DEasN, QuoTE , “ BRAED oN Your. OPEN M §
STATEMENT  Vout MeTiod ok A NEW TRIAL (S DewE) \
(b) NIA — 75 FermoN s NEXT STEP 1N PROCESS . '

(¢) WIA — SEE suera, (b)
@) N4

Y4
(2) // .

@ — FEIeEe’s .APPeAL TE THE NEVADA SUPrEME Gyurr oF HS
DEN/SL OF MT7ioN FoRg e TRidL FIED THL 30,2006, #4R 673
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A New Trat Stoud HAE Brea G«w'reb, #awiévgf

PETTNER 15 Now uTitiziNg  His SAIE TasT Covie~

770N WgRIT oF HALEAS CoryPus 70 _PﬂDPBﬂbk/ ADDRES
A ONCERNS Evs AwpiTNG APPEAL ON DENAL oF MoTioN,,
CASE ’*4%'75 TennoNeR  FRoye TT IF NECTED
THE Nepaon SOPREME (wer Wil Refletr MK 76
TETTRONEL'S NN For. A NeW Trial 2aeeEd oN
New Evmenee W CSuctoN Wi His of
THIS  STRE ST Convietod Weir o Haeess Cogous .
D N6, THE  TRIBR AFFiemiNeE 0RIER 0N DIRELT
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[E] Al AT MY YMTE Court CRVICTIOND AND[OR SENEHICS
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RieHT To _EFEHE Gunsee ) Dwe P;%dgsg;' Loums FROTEATION of THE LIv/
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN K. O'KEEFE, No. 44644
Appellant,

FILED

THE STATE OF NEVADA,

T S e LT B Ty Pl T Ry~ oo v T Irrae—" TR T L R Y L SR
T e T e AR IR T n T T S S Ty S MR LTI e

Respondent. JAN 2 3 2006

CLERK A, SURHEME COYRT
ORDER OF AFFIRMANCE M
: £+ DEP CLER¥

This is an appeal from a judgment of conviction, pursuant to a

jury verdict, of one count of misdemeanor battery and one count of
burglary. Eighth Judicial District Court, Clark County; Stewart L. Bell,
Judge.  Appellant Brian O'Keefe was sentenced to a time served
disposition for the battery, and a prison term of 24-120 months for the
burglary. The district court suspended the sentence and placed O'Keefe
on probation.

O'Keefe's sole ground for appeal is his assertion that the
district court erred in its decision to admit other bad acts into evidence.

Specifically, O'Keefe contends the district court abused its discretion in its

-decision to admit a photograph taken of the victim after a previous battery

by O'Keefe. O'Keefe admitted under cross-examination that he was
arrested twice for domestic violence battery against the same victim, and
that one case was dismissed in exchange for his plea to the other. O'Keefe
asserts the prior bad acts committed against the victim were not relevant,
nor admissible. In the alternative, O'Keefe suggests even if relevant, the

prejudicial value of the prior bad acts substantially outweigh the probative

value,

EShA
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NRS 48.045(1) provides that evidence of other wrongs cannot
be admitted at trial solely for the purpose of proving that the defendant
acted in a similar manner on a particular occasion. But NRS 48.045(2)
further provides that such evidence may be admitted for other purposes,
“such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.” Before admitting
such evidence, the trial court must conduct a hearing on the record and
determine that: (1) the evidence is relevant to the crime charged; (2) the
other act is proven by clear and convincing evidence; and (3) the probative
value of the other act is not substantially outweighed by the danger of
unfair prejudice.! On appeal, we will give great deference to the trial
court's decision to admit or exclude evidence and will not reverse the trial
court absent manifest error.? |

Here, the trial court conducted a hearing prior to trial
regarding the prior bad act evidence offered by the State. At the
conclusion of the hearing, the trial court determined that the evidence of
the prior uncharged battery was relevant as proof of appellant's intent,
knowledge, and the absence of mistake, that the State had proven the act
by clear and convincing evidence, and that the probative value of the acts
was not substantially outweighed by the danger of unfair prejudice., Based

on our review of the record, we conclude that the district court did not

'Tinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 1064-65 (1997).

2See Bletcher v. State, 111 Nev. 1477, 1480, 907 P.2d 978, 980
(1995); Petrocelli v. State, 101 Nev. 46, 52, 692 P.2d 503, 508 (1985),

-holding modified on other grounds by Sonmner v. State, 112 Nev. 1328, 930

(@) 1978 =€
o e —

P.2d 707 (1996).

[Exigmi]
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commit manifest error in admitting the evidence of O'Keefe's prior battery
of the victim.

Having considered appellant's contention and concluded that
it is without merit, we

ORDER the judgment of conviction AF FIRMED.

Douglas
Beclat , .
Becker

J.
Parraguirre

cc.:  Hon. Stewart L. Bell, District Judge
James L. Buchanan II
Attorney General George Chanos/Carson City

Clark County District Attorney David J. Roger
Clark County Clerk
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€vada Bar #00278 "
3 South Third Street _ WS 4 -3 o 25
Las Vegas, Nevada 89155-2212
4 (702) 4%5-471 1 o o N
S Attorney for Plaintiff " S e )
6 DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, )
) Case No: C202793
10 -Vs- )
: ) Dept No: XV
Il I BRIAN KERRY OKEEFE, )
#1447732 )
12 )
13 : »  Defendant. ))
14 — )
15 JUDGMENT OF CONVICTION (JURY TRIAL)
16 The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT | -

I7 I BATTERY WITH INTENT TO COMMIT A CRIME (Felony); COUNT 2 . SEXUAL
18 I ASSAULT (Felony); COUNT 3 . SEXUAL ASSAULT (Felony); COUNT 4 . SEXUAL
19 | ASSAULT (Felony); COUNT s - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
20 [ 6 - BURGLARY (Felony), in violation of NRS 200.400; 200.364, 200.366; 193.330,
21 200.364, 200.366; 205.060, and the matter having been tried before a Jury, and the
22 || Defendant being represented by counsel and having been ‘f(-)und guilty of the crime(s) of
23 I COUNT | . BATTERY (Misdemeanor); and COUNT v - BURGLARY (Category B
24 Felony), in violation of NRS 200.481; 205.060; and thereafter on the 27th day of December,

25 || 2004, the Defendant was present in Court for sentencing with his counsel, JANIESS i
26 BUCHANAN, 11, ESQ.; and good cause appeari
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placed on probation for an indeterminate period not to exceed five (5) years, and on COUN

I - Defendant Sentenced to CREDIT FOR TIME SERVED. CONDITIONS: I) No contac:

12 DATED this 30 day of December, 2004
13
14 STEWAR’F L. BELE

P.\WPDOCSUUDG\4 0910977401 nOC
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INSTRUCTIONNO. 1>
It is not necessary that the State prove the defendant actually committed a battery
and/or sexual assault and/or a felony after he entered in order for you to find him guilty of
burglary. The gist of the crime of burglary is the unlawful entry with criminal intent.
Therefore, a burglary was committed if the defendant entered the apartment with the intent
to commit a battery and/or sexual assault and/or a felony, regardless of whether or not that

crime occurred.




INSTRUCTION NO. __L_
Battery means ahy willful and unlawful use of force or violence upon the person of
another.
Any person who commits a battery upon another with the specific intent to commit a

Sexual Assault is guilty of the offense of Battery With Intent to Commit Sexual Assault.
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INSTRUCTIONNO,_ 3

An Information is but a formal method of accusing a person of a crime and is not of
itself any evidence of his guilt.

In this case, it is charged in an Information that on or about the 29th day of May,
2004, the Defendant committed the offense(s) of BATTERY WITH INTENT TO COMMIT
A CRIME; SEXUAL ASSAULT; ATTEMPT SEXUAL ASSAULT and BURGLARY.

It is the duty of the jury to apply the rules of law contained in these instructions to the
facts of the case and determine whether or not the Defendant is guilty of one or more of the
offenses charged.

Each charge and the evidence pertaining to it should be considered separately. The
fact that you may find a defendant guilty or not guilty as to one of the offenses charged
should not control your verdict as to any other offense charged.

COUNT i - BATTERY WITH INTENT TO COMMIT A CRIME

did then and there willfully, unlawfully, and feloniously use force or violence upon
the person of another, to-wit: VICTORIA WHITMARSH, with intent to commit sexual
assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
hands.
COUNT 2 - SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: fellatio; by
placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will.
COUNT 3 - SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously sexually assault and subject
VICTORIA  WHITMARSH, a female person, to sexual penetration, to-wit:  sexual
intercourse; by placing his penis into the genital opening of the said VICTORIA
WHITMARSH, against her will.

"

EXH:BT- ;5\:7
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COUNT 4 - SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penctration, to-wit: anal intercourse
by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against
her will. |
COUNT 5 - ATTEMPT SEXUAL ASSAULT

did then and there willfully, unlawfully, and feloniously attempt to sexually assault

and subject VICTORIA WHITMARSH, a female person, to sexual penétration, to-wit: anal
intercourse; by attempting to place his penis into the anal opening of the said VICTORIA
WHITMARSH, against her will.
COUNT 6 - BURGLARY

did then and there willfully, untawfully, and feloniously enter, with intent to commit
battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that
certain building occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.
2083, Las Vegas, Clark County, Nevada.
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No. 12 and burglary 3ays that every person who by
day or night enters any apartment with the intent
1o commit battery andlor sexual assault andlor &
felony therain is guitty of burglary,

And you recall that Victorla Whitmarsh
testiled, and she testifled that the defendant
came to her apartment that moming about 12 or ona
o'clock in the aftemoon, somewhere in that time
period and that she had received a call from him
earty thal day In response to him having kicked
her out the night or her kicked him oul the night
bators, and that when he got thers he began to
expialn he just needed to get his ciothes, and she
sald she beillaved him, and it is at that point
under that ruse she feels compelied to open the
door and she let's him in for the purpose of
allowing him to get his thing.

The furiher instruction on burglary will
inform you that the conaent 1o entry is no defense
to burglary. The tact that sha opens the door
voluntarily and allows the defendant to come In is
no! a defense to burglary. What we are concemed
with ladies and gentiemen i3 the defendant'’s
inten! when he makes that eniry. And when
datermining the defandant’s intent the taw further

17¢

to commit battery, ladies end gentiemen, because
that's the first thing he did.

He ia a man who had been Kicked out of
the apartment the mght before. He initiates the
response the nexi day by calling har at six
o'clock in the moming. He initiates the response
by going 1o the apariment. He is frustrated that
she kicked him out, and he's going to confront her
end that's exactly what he does when he enters the
apanment,

He coofronts her about infidelity he
confronta her about baing kicked oul. He
confronts her aboul 8 number of things, and we
know he had the intant to do that when he first
enlered tha door.

The second offense | want lo address is
actually Count | in the Information which is
battery with the intent fo commit a cimo and
thal's related to the Incident we just talked the
aboul by the law further Instructs you thal
because he is guilty of a battery and also of a
burgiary that thera are two separats and distinct
offenses and that the law punishes differently for
each of thosa offanses and battery is defined for
you Instruction No. 4 and batiery [s defined as
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instructs you that you can rely upon the
circumstances and he other facts in the casa to

dalarming whal it was that tha defendanl iniandead
1o ¢o and we know what he intended (o do when he
first made entry in the apariment because the
first thing he does and whal Victorla Whitmarsh
tasiifies to that he grabs her by the throat as he
had done before and throws her 1o the couth, the
battery, ladies and gentlemen, that's the firs!

thing that occurs, and that's one of the eiements
in burglary that makes him culpable for burglary

it is enters with intant to commit battery and/or

o sexua! assault and/or » felony.

Ha entered with the intent (0 commit
bettery and he entered with the intent to commit
saxual agsaull. It is important to note that you
need nat reach an unanimous verdicl as to which
critesia you belleve the defendant entered with,
Six of you could easily that he entered with the
Inent 1o commit battery. The other six of you
can find that the defendant Instead enterad with
tha Intsnt to commit sex assaull. The imporiant
thing Is you reach a unanimous verdici the! the
defendant entared with one of those three
criteria, and we know he entered with the intent

180

any witful and unlawful use of force or violence
upon the person of 8 another,

Now what's important with the offense of
battery with intent to commit a crime that it is
difterent than the other offense we have charged
and your verdict form is different than the other
offense we have charged for this offense. You
witl note that with your verdict form for tha sex
assauit and the burglary your faced with two
options, aither guitty of sexual assaull or nol
guilty. Guilty of battery with intent to commit a
crime or not gulity.

The baltery with Intent to commit a
crima is a little bit different. You have three
options hare, Battery with intent to commit a
crime, guiity of battary and not guilty, and
that's because battery is a tesser included, what
we refer [0 a3 a lesser included of battery with
Intent to commit a crime, and it requines an
agditional element to be proved and that is thal
not only musi there be a wilful end lawful use of
torce of viglanca upon the person of another in
order 1o find & finding of guilty of batiery with
intem to commit 8 crime you must further find
that any perscn who commits & battery upon angther
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with the specific intent to commit a saxuai
as8ault is guiity of ihe offense of battery with
the intent 1o commit sexual ssauil,

When you go back thers ta deliberate,
you will determine your own way updn reaching a )
vardict a3 to this count, but | supgest you do the '
following, that is you take the batiery with
Intent to commit a crime, the Count i, and you
determine whether or nol you can reach a unanimous
verdici a3 to whether or not, one, it was wiltul
and uniawhd use of force or violance upen
Vicloria Whitmarsh and, two, whether that use of
force: or violence was commiliad with the specific
intent 1o commil sexual assaull, if you can't
reach a unanimous verdict as to thal, the finding
should be guilty of simpla battery. And f you
can't find a unanimous verdic! as to any wilful or
unlawful use of force or violance agalnst Victoria
Whitmarsh, then your finding is not guily.

And | start with what [t isn't, ladias
and gentiemen. in order to find not guilty, you
have to find the! there wasn’t any wilful or
unlawful force or viclence. The defendant
suberitted 1o you on the siand, cestainly we ses
the photos of the bioody lip, {he bruises Ihat are

183

intent 10 commil a crime.

Counts two through five, address sexua)
assauit or attempts to commil sexual assaults. In
your information, you will note that Count 1l is
sexual penstration that's ideniifled In the saxual
assaull as fellatio, and that's defined far you by
placing hig panis on or In the mouth of saig
Victorla Whitmarsh.

Count lil is defined as sexual
Intercourse by placing his pents into the ganital
opening of Victorla Whitmarsh. Count IV is saxual
penstraiion, anal intercourse by placing the penis
Into the ana! cpening, and, Count V, anal
intercourse by attempling to place his penis Inio
the anat opening of Viciory Whitmarsh and number
five, instruction No, 5 gives you a bris!
description as to whal is rmeant when we define
that criterta, Instruction five lnstructs you
tha! sexual interoocrse Is the placing of the
penis of the perpetrator in the vagina of the
victim, and Victoria Whitmarsh teatified 1o that,

In fact, the detendan! also testifiad to that,
that thers was penile o vaginal entry that took
place between the two of them,

The anal intercourse is the inlruslon of
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on Vicloria Whitmarsh. He tesiified that he had
in fact stapped her,

Thara is planly of evidence, ladies and
gentlemen, that we have at least a simple battery,
But we also have more than that. Wa know that the
defendant when ha was battering her had a specific
intent and the intent that the dstendant had at
this point was o create an atmosphere whereupon
he could sexualy assault her, that he was taking
‘advaniage cf the situation, thal he was making her
submissive, a3 ghe aaid she was, thal he
repeatsdly battered her for the purposa of then
being able to sexually assault her,

And it relates to the cycle of violence
that you heard Or. Mortillgro testified 1o, That
this battering was pant of beating her down and
taking aware her seif asteem and il s pan of
cresling the submission so when he asked give me a
blow job sha would o longer fee! like she would
be able to resist, that deapite the fact she was
not a willing participate to the blow job that she
wa3s aivroid of (he viclence he had just inflicted
upon her and thet's the purpose for inflicting
that violence, ladies and gentiemen, and for that
reason you should find him guilty of battery with

184

the penis inlo the anal opening of ancther parson
and you will find there is no giscrepancy that
both of them testified that this in fact happened
and fellatio is the male pernis entering the mouth
of angiher person. She callad it a blow job. He
describad for you what happened, that's what we
are referring to in this Count .

Count V is an attempt sexual assault and
the law further provides you with a little more
Instruction on what constitutes an attempt in the
State of Neveda and they are enumerated in
Instruction No. 0 it says the elements of an
atiemp! to commit are the the intent to commil the
crime the performance of some sct toward its
commission ang the failure to consumatae lts
commission.

And we know this occurmed, ladies and
gentiemen, in this ¢case on the second Incident of
angl intercourse, that the defendant, in fact,
intended to place his penis insida the anal
opening of Victeria Whilmarsh, that there was
performance of some act toward this commigsion,
He in fact took his penis and attempted 10 do 50
but he was unabie 1o do it 8o he falled 1o commits
consumate its commission.
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Please refer to and re-read Instructions number 3 and 4

Rosng o

Judge Loehrer\
10/28/04  11:20 am
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seeks this evidence to show intent, knowledge, and absence of mistake. The defendant 1
charged with Battery with the Intent to Commit Sexual Assault, Sexual Assault, Burglary
and Attempt Sexual Assault. The State must prove beyond a reasonable doubt that the

defendant entered the victim*s residence with the intent to commit a sexual assault and that

lle battered the victim with the intent to commit a éexual assault and that he attempted to

commit sexual assault. The State’s burden is to show the prior conduct meets NRS
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48.045(2). Once the requirements of NRS 48.045(2) are met, this Court must hold a
Petrocelli hearing and a thrée prong test must be met. Walker v. State, 116 Nev. 442, 446,
997 P.d. 803, 866 (2000). A(1) the incident is relevant to the crime charged; (2) the act is
proven by clear and convincing evidence; and (3) the probative value of the evidence is not
substantially outweighed by the danger of unfair prejudice. Id. citing Tench v. State, 113
Nev. 1170, 1176, 946 P.2d. 1061, 1064-65 (1997).

| Intent

“A plea of not guilty puts in i;ssue every material allegation of the information. NRS
174.350.” Overton v. State, 78 Nev. 198, 205, 370 P.2d 677, 680 (1962). In the case at bar,
the defendant has necessarily put every material allegation of the Information in issue.
Furthermore, the defendant’s statements dispute the victim’s version of events.

- NRS 48.045(2) is identical to Federal Rules of Evidence, Rule 404(3)(b), and there
is a wealth of Federal cases interpreting this statute, which provide assistance in determining
the admissibility of evidence under 48.045(2). In United States v. Kirk, 528 F.2d 1057 (5th
Cir. 1976), dcfem_:lant was charged with threatening the life of the President of the United
States of America. At trial, the prosecution presented evidence showing that three years
earlier the defendant had committed the same offense. The court ruled this evidence to be

properly admissible to show the defendant's intent, holding in 528 F.2d at 1061:

Whether the prior conviction tended to show that defendant made this threat
Intentionally or as the result of “alcohol taking,” was a matter for the jury's
determination. The fact that the former offense occurred three years prior to the
offense charged does not make it so remote as to be excluded.

In United Stares v. Beechum, 582 F.2d 898 (5th Cir. 1978):

PAWPDOCSIMOTIONWISG 0977401 .DOC
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Q. There Is probably as many possibilities
for anything to happen; correct?
A That's corect,
Q. Canyoulellus is it consisient to call
this consansual with injuries (hat you saw and the
history that you gat from the patient?
MR, BUCHANAN: To which | object that's
a compound question,
THE COURT: Overrules.
MR. BUCHANAN:  But, your Honor, that's
asking by laking someihing that's non technical 1o
what shenluto!rytoeqnmalomhjury. |
don't think that is permissible.
THE COURT:  Well, taking averything into
cansidaration including all the bruising, the
mouth injury and the history, and her physical
findings, Is that consistent with consensual or
non consensual. She is aliowed 10 answer that
question,
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THE WITNESS: it was definliely
consistent wilh the history thai the patient gave
me of sexual assault.

BY MS. KRISKO:
Q. 50 non consensual?
A Non consensual, thal's comect.

N N NN
h B & M -

dona quite & few years as a nurss; comect?

A, Yes, t have.

Q. Not abways just sexual assault exaris?

A Carract,

Q. Are you familiar with ever axamining
somebody thal you knew had consensua! anal sex and
wers able 1o tor whatever reason examine thalr
angl area?

A That's comrect, | have.

Q. I8 # kely that if it is consenaual
that there can be no tearing?

A, That's comect. They can have
absalutely no trauma whaen it is consensyal,

Q. Can you give us some factors why that
would be?

A, Because when it is consensual partners
usually work together so not to traumatize the
other partner as well as tubrication I3 often
used, Some people practice angl sax on a regular
basis and the more times that this happens the
less times you will find trauma.

M3. KRISKO:  Nothing further.

THE COURT:  Any recross, Mr. Buchanan?

MR. BUCHANAN: Yes, s couple since we
ara going to that
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Q. Now there was a lot of questions you
were asked abaut anal sex basically, is thero any
Way hava you avsf seen somabody come in and soy
that thay engaged In consensual anal intercourse
and there were no tears?

MR. BUCHANAN: 1 objec! to that. That's

asking 2 negative. People srent going to come In
and ask the nurss !f they had anaf sex.

THE COURT: Overmuded. Mr. Buchanan, we

don know whether she examined such people or
not, Let's find out.

MR. BUCHANAN:  Well, let's 1ake &

statistic and ask her that way. How many people
have anal sex come in and ask her if it is okay,

THE COURT:  Mr. Buchanan, | don't think

anybody ask that.

MR, BUCHANAN: | don't think 5o ellher.
THE COURT:  So you may ask your

questions, Ma, Krisko.

MS. KRISKO: Thank you.

B8Y MS, KRISKO:

Q.

D you remember my questicn.

A Woudd you repeat 11?2

Q.

| don't even remember It
Has there ever been o way, and you have

RECROSS-EXAMINATION

BY MR. BUCHANAN:
Q. You wer asked ebout bruises?

A,

Yes, sir,

Q. Can you state to the {adies and
genilamen of the jury that those brulses were mades
at the time of the saxual encounter?

A { can'l tell them that that was part of
the encounter. | can say that they were
consistent with the history | gave of in doing
those plctures.

Q. Not history that ta consistent with

history.

I'm agking you a medical question, Can

you staie right now to this jury that those
bruises wers made when they were having sexual
encounters? | usa 1he word encounters which
includes oral sex, vaginal sex, and angl sex?

A, I cannat say they happened during the

sax act.

Q. Now you alss said somathing aboul watery

eyes?

A. Yes, sir,
Q, Could that aiso be from the fact she was
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. 1 MR. BUCHANAN: Cefensa rest, your Honor. I 1 MR. BUCHANAN: Thank you, your Honor.
2 THE COURT:  Stats have any rebuttal 2
— 3 | witnesaes? 3 |qocd afternoon, ladies snd gentlemen. Welecoma
¢ 4 MS. KRISKQ: No. 4 |back to trial in the State of Nevads versus
5 THE COURT:  All right, ladies and 5 |o'Kesfe. 7The record will reflect the pressnce of
-3 gentiemen, that concludes the evidentiary portion 6 |parties and counssl all officers of the court and
T |ofthe tried, We will take our noon recess. We 7 |ehe fu1l Jury and missing juror. wWe ars short
8 [will be in recess unti 20 minutes to four. 8 fone, John.
8 During the aftemoon recess, you are I ] Record will pow reflect presence of full
10 | admonished not to talk amangs! yoursetves or with 10 | jury and sltoernats jurors. You each have a sear of
11 | anyone elss on any subject retated to or read, i1 |Jury instructions that you can have back with you
12 wmchorlistnnnoanyrapoﬂoformmmryon ! 12 |when you deliberata. I will read them for you
13 | the triat or mny person conntected with tha trial 13 Joscause the law requires that I do that and then
14 | by any medium of infarmation including, but not T fthe attorneys will be giving you closing arguments
15 limited to. television, radk or newspapera or 15
18 | form o express any opinion on any subjsct 18 MR. TURNER: Hugs and kisses and wiid
17 | connectsd with the tra) untl] the case is finally 17 | end passionatle sax that's the detendant's
18 | submifted to you. Wa will ba in recess unti! 18 | narration of avents and his account of what
19 | twenty minutes to four. 12 | happened and how he explzins the evidence that wa
20 {The jury left the tourtroom.) 20 | mounted againsi him ovar the past thres days.
21 THE COURT:  F will be lodged with the 21 —— Before the instruction on the
22 | court. 22 | presumption of innocencs end the judge Instructed
23 MR. BUCHANAN: Pardon me? 23 | you In the law of prasumption of innocance bath
24 THE COURT: ¥ will be lodged with the 24 | bafore this case and just as the inatructions were
25 [ court. 25 | road 10 you. The Siate submits 10 you with every
175 178
1 | witness we introduced, with every photograph we 1 | committed tha crime and what crime has been
2 | brought forwarng and with the expert testimony that 2 | committed identity i il not the issue in this
3 | we brought forward to exptain the injuries that 3 |case. They had two parties that were in that room
4 | happened to Victoria whitmarsh, the defendani no 4 | and two parties tha! tastified 1o what happened,
5 | longer has thal presumption of innocence the 5 Woe know the defendani was one of those
8 | shroud of presumplion of innocence was removed 8 | parties. The bigger question in this case is what
7 | with these pieces of evidence we brought forlh and T | crime was commitiad and the |law providas you a iot
8 | now this defandani sits betore you in all of his 8 | of guidance andt Instruction on how you are 1o
@ | naked guilt. This was a viclent act ons that was B | apply the facts as provided you In the case with
10 | admitted against Victoria Whitmarsh's will, 10 | the law and 1t is my duty to try to axplain to you
1 MR. DEFS: To which | abject, that's not 11 | how to apply those facts 10 the law that's just
12 | the lew the prasumption of innocence stays with 12 | been read to you. You will note in your
13 hirn untl there's 8 verdict and that is presumed 13 { instructions, instruction No. 3 are offensas that
14 }lnnocnet and this Is not cloaked with guitt. 14 1 slate has charged the defendant with, Count I i3
1§ | That's improper argument and that's not the law. 15 | battery with intant {0 commit a crime. Coumt Ii
18 THE COURT:  Waell, your objection is 18 | sexual assault; Count fil sexual assault; Count IV
17 | noted. However, this is closing argument, and the 17 | 8 third count of sexual asaault; Count V attempt
18 | State is allowed to discuss how the evidence has 18 | sexual assaull and count VI burglary, And
18 | stripped him of that cloak of Innocance, 80 your 19 | applying the law to the facis instead of take it
20 | objection is noted but overruled, - 20 ] nol chronologically as we have it charged in the
21 MR.MILLER: Thank you. And State would 21 | Information but rather | explain it to you
22 [ submit 1o you this defendant is guilty of 22 [ chronciogically as to how tha offenses occurred
23 | everything we charged him with In the information 22 | and firsi offanse wa are taced with Is what
24 | that has been provided (0 you. in every criminal 24 | happenad on May 26th, 2004 Is burgtary?
25 | case there are two fundamenial questions. Who 25 Burglary is defined in instruction
UNCERTIFIED ROUGH DRAFT TRANSCRIPT
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the trial or any person connected with Ihe trial
by any medium of information including, but not
limited to, tefevision, radio or newspapers or
form or express any opinion on any subject
connecied with the trial unill the case is fnally
submitied o you, Wee will be in recess untll 1:40.
' MR. BUCHANAN:  Your Honor, can | check
the hall one minute to see if that other person is
here.
THE COURT. Certainly.
MR. BUCHANAN: They are no! here | will
bring them in at 1:20.

{A lunch recess was taken.)

THE COURT:  Good afternoon, ladies and
gentlemen, This is continuation of tral in State
of Nevada versus O'Keefe. The record will reflect
tha counsel tor both sides and officers of the
court, the absenca of the defendant,
We nead to review Iha proposed jury
Instructions qutside the presence of the jury and
30 hopefully we can get them resolved, and they
can be printed while the las! witnesses are
teatifying.

7%

me which says —~
MR. BUCHANAN:  They put down second lins
it a person commils battery with specific intent
to commit sexual assault and | dont think that
shouild be on that,
THE COURT: Here i3 a way to fix that,
Mr. Buchanan. You ask for a lesser Included on
the verdict form under Count I. Count | would be
the form as prepared says battery with intent to
commit b crime.  You put down guilty of battery
with infent to commit a crime already on there is
[us! plain battery and not guilty so the State's
already pravided for thal situation. There's
nothing wrong with the instruction. The jury gets

te pick.

MR, BUCHANAN: Okay. Lel ma get my
verdicts. 'm missing the Ersl page, wall a
minute,

THE COURT:  Should be the last pags of
your instructions. Vesdict should be tha very
tail end of your Instructions,

MR. BUCHANAN: | dropped them and they
gol mixed up and then my secretary put them back
together.

THE COURT: Take Ms. Krisko's front page
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Tha record will now refiect the presence
of the defendant,
All right. Wa are going to aumber some
of these as we go ajong. The ones that are stock
we don't have B problem with.
The firgt one of course Is No. 1, if in
these instruction any rule direction or idea.
Number two -
MR. BUCHANAN:  Just a minute. You ars
going a littie fast for me Judgs. I'm not too

swift.

THE COURT: | will give you a photocopy
with afl the numberad ones in there,

MR. BUCHANAN: | might have an objection
10 some,

THE COURT:  (f you go along — the

Information is but a formal method is three and
that's a two page instruction.
MR, BUCHANAN:  And information ls not.
THE COURT:  Now yours are going to be
out of order. Now you have to go back In the
stack and pull out the apecisls because | give
spacials right behind the charging document,
So the first special is battery, Now
the State has a five line instruction submitted o

78

of the verdict form end take —

MS, KRISKO: Hecanhave it. | have en
exira copy,

THE COURT:  See how that's taken care
of, Mr. Bychanan?

MR. BUCHANAN: So Counl |, you are
saying battery with intent and guilty of battery
if he slammed or banged her it wasn't lo commit
sexual assault, then it s just pigin battery.

THE COURT:  If they think thal ha
slammed her and banged har for the purpase of
commitling sexual assautt then i is the first
one.

Battery means any wilful or uniawful
touching that subjects another person to saxual
peneiration against the viclim's will or under
condltions in which the perpetrator knew or should
have kntrwn,

Have you read these?

MR. BUCHANAN: Yes,

THE COURT: Do you have any problem with
this one, this is the definttion of sexuat
peneiratlon? I can be oret vaginal or anat.

MR. BUCHANAN: No.

THE COURT: That's No. 5. The next cna
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reads physical forca is not & necessary
ingredient. That's the one from Hardawey end let
ma lake a look at Hargaway, Under the tacts of
Hardaway

Instruction No. 6, there is no problem
with that ane. Instruction No. 8, physical force
is not @ necessary ingredlent to the crime of
sexual assaull, The ciucial question is not
whaether physical force, but whether the act was
committed withou! her consent, That's first
paragraph.

Now the next instruction that was used
in Hardaway says thers (3 no consen| where tha
victim Is induced to submit to sexual acts through
fear of death or sericus bodily injury, so that's
whal was instruction N9. 7 In Hardaway and this
ona says when 8 womean yields (o an act of sexual
assaull by a male aggressor if har ylelding has
been [nduced by fear necessary to save her from
violence or other physical herm —

This |s what | asked you. Whers in the
worid did the instructions come from? Did the
Suprame Court say that instruction seven needed to
be modifisd a3 the way you wrote it? .

MS. KRISKO: What | sald bafore is |
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will of the viclim. A rape victim is not required
fo do more than her age, strength and the
surrounding facts and attending circurngstances
would reasonably dictate as a manifeatation of her
opposition. In other waords, whather the victim
manifested oppasition or did in fact consent
depends on the facts of a panticular case,
Submission is nct (he equivatent of consent, while
consent inevitably involves submission submisson
does nol inevitably involve consent. Lack of
protest by o victim la simply one emong a totatity
of circumstances to be considgred by the jury,

MS. KRISKO:  And that was taken directly
from McNair,

THE COURT: Al right. Al right. |
believe that thase two instructions are
substantially the same, Mr. Buchanan. D¢ you have
a preferences g3 to which one?

MR. BUCHANAN: 1| object to both, and |
object, first of all, | think you objecied to one
In there, but | also object to ten, on line ten
through 2.

THE COURT: That's the Court has given
this instruction before the one that at is the 12
line ingtruction. | have given that and it does
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we did modify this, That's why | gave you that
case, That's why | aiso gave the other one in

case you dldn't want to go with this one.

THE COURT. The oiher one you gave me
instead of this ona [s —

MS. KRISKO: 1 tafks about.

THE COURT: ‘There's no requirement, no,
80 which is an eltemnative.

MS. KRISKO: Law doas not explicilly
raquire the use of overt force, then it talks
aboul.

THE COURT: Let me find thaj one.

MR. BUCHANAN: Do you have an extra of
thal?

THE COURT: I think ) dont have il. |
don't know what | did with &. Walt a minute. |
put it at the end of the stack. | know what | did
with it because | put it at the end of the stack
because | didn't know where to put it, but | think
my —-1gatit. Okay. S0 the afternative to that
i3 the 12 line instruciion that saya the law does
not expiicitly require the use of gver force 83 @
an slement of sexual assault. That means that
physical force IS not & nacegsary elamant in the
taw of rape. The penetration must be against tho
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come directly out of the case and tha case which
is 108 Nevada it [s Kimbal| McNair, the doctor,
and the Supreme Court saya we Inftlally noted tha
the Nevada siatuts does not explicitty require the
use of ovart force as an issue of sexual assaull,
commiasion of crima citing Denkins versus State a
1976 case,

Qur statute only requires sexual
penetration against the will of the victim and
then the naxt head note, rape victim is not
required to do more than age, strength — It goes
on and does say submission is nol the equivalant
of consemt while submission does not inevitaply -
{ach of protest by victim is one among totality of
circumstances to be considered by the jury,

So I'm going to use the McNair
instruction. On staies requested not usad the
McNalr instruction which No. 6 is being used in as
subatitute or altemnative Lo Stala requested
instruction not given

MR, BUCHANAN:  Are you using the word
rape instead of sexual assauit? 1 that thought
that was a no-no.

MS, KRISKQ. |f you want to change it,
there is a couple of tings in here.
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MR, BUCHANAN:  In going back, befora
whan it was no{ back to McNalr, whan it was not
saxual assault, it was — now they are saying
rape.

THE CQURT;  Let's fix # and say sexual
aa38ul} victim. How about victim is not required
1o do more then aga, strength and surounding
circumstances would reasonably dictate.

MR. BUCHANAN:  Says ¢rima of rape.

MS, KRISKQ: | ask to keep it sexual
sasault.

THE CQURT:  In the comrmission of a crime
of sexual a3sauit. All right. Now would you have
Debtis retype that foc me, plaase.

The naxt one in the pack says there is
no requirement that the testimony of a victim of a
sexual assault be corroborated and her testimony
standing alone, if believed beyond a reasonable
doubt is sufficlent to sustain a verdict of
guitty. That's & comreci atatement of the law
that ene is number —

MR. BUCHANAN: Walt a minute. Find that

THE COURT:  That's four lines. | think
it is one of the anes thal Ms. Krisko gave you
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of attempt to commit a crime. Cne, the intent to
commit the crime; two, performancs of soms act
towards its commission and, three, fallure to
consummats its commission. That's a comact
statement of the law also. That's No. 8.

Then the next one in the stack reads,
whila it is true the overt act cught lo be a
dizect unequivocal act done toward the commission
of the offense whenever the design of a person lo
commit a crime slight act done in furtherance
thareof will constitute an offense, and that one
came from People versus Buffum which is a
California 1052 case citad In Larsen versus State
of Nevada a 1970 case and this one is copted word
for word while It is true the avert act ought to
be direct unequivocal act done loward stil), as
wa3 recognized in People versus Cownear, whenever
{he dasign of a person to commit a crime Is
cleerly shown siight acts done in furtherance
thereof will constitute an attempt which is all
ong gentence. And they am staling State versus
Mandell for being in accordance with that. |
guess thal's a comect statement of the law. |
wouid naver starl out an instmiction with while §i
is true, | dont think if tends to instrug! the
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this moming.

MR. BUCHANAN:  Well, | don have it,

THE COURT: Thats No. 7.

MR, BUCHANAN: I'dlike to haveitso
can number it

THE COURT: | will give you, when we are
all done, a complete set. There will be
photocopies with the right numbers on them,

Al right. She gave it to you today,
something she gave you this moming, No. 7.

MR. BUCHANAN: 1 don have any problem
with that onse.

THE COURT: The next ane reads, whan
multiple sexual acts occur as part of a single
criminal encounter, each separata and distinct act
is a separaie offense. That used (o be the law
untll the Supreme Court gid something strangs in
the last year which is unfathomable by me whese
foreplay is not & lewd and lascivious act, but —

MS. KRISKO: { think given the facta of
this case —

THE COURT: That's whai tha Supreme
Court will do. | will give this instruction that
will be eight,

Next one reads there are three elamants

jury on much that will be No. 10,

And the next one in the stack says when
& person has ence done things which constitite an
attempt to commit @ crime, he cannot avoid
responsibitity by failing lo proceed further to
commil thai crime either by a reason of
voluntarily abandoning his purpose or because he
was pravented of intarfered with in commilting the
crime. Tha!'s a corect statement. That's
No, 11,

Any person who by day or by night enters
any apariment with the inteni to commilt battery
and or sexually assault and or a fatony therein,
{hat would be burglary that would be correct.
Thatis 12.

Nexd one in the stack says, it is nol
necessary in defendant committed battery and/or
sexual agsgult and/or falony after he enterad in
order for you to find him guilty of burglary. The
gist of the crime of burglary Is the unlawhu!
entry with ariminat intent, therefore it the
defendant entered the apariment wilh the intent 1o
commit battery andior agual assault andior s
falony regardiess of whelher or not the crima
occurmed. That's a comect statement of the law

18 7 11
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thatis 13,

The ltention with which entry was made
is & question of fact. That's 14, Consent {o
BALer 13 not a defsnse. That's 15.

Every person who in Ihe cormmission of a
burglary commits any other crime may be prosecuted
for each crime separately, that is 18, Thats a
correct statement of tha law.

Then we get to sexual assault as general
Inteni crima, therefore, any clalm or evidence of
drinking alcohol or volunlary intoxication of tha
cefendant ia no excuse for criminal conduct and no
defense (o the charge of sexual assautt.

MR. BUCHANAN:  Wait a minute. My slack
wen! different there,

THE COURT: ltis & three iine
Instruction,

MR. BUCHANAN: | don have that one at
all. Alldight. | have no ohjection to thal one.

THE COURY: That's 17. And then the
next one I'm not going o give that one, that one
was withdrawn. The nexi one is withdrawn.

Vohntary intoxication is, keep that
one, Then nexi one afier that --

MR. BUCHANAN: | object 10 that cne.

a7

linar, | don't think that's the iaw if they find
evidence thal he committed a battery on her and |
think we have whatever day it was, January 13th.

THE COURT: November 14th,

MR. BUCHANAN: November 14th, That
¢oasnt mean that proves the other acta,

THE COURT: Right. This ons is Siate's
proposed objected 1o by defense not glven,

MS. KRISKD:  Which one?

MR, BUCHANAN. The three lner,

THE COURT:  So | will not define, if you
belleve. | will not define clear and convincing,
whatever,

Now (he next one says, evigence that the
defendant committed an offénse other than that
which he i3 on tra! for, if befieved. 1 have to
give 1hal because it is a limiting instruction.

The taw requires that | give I. You can object
to it but | bellsve the law requires that | give
it.

Now there are two versions of this one
of them lands on line 1. One lands on line 8,

Second version, any evidence that defendant
committed offense cther than thal for which he s

onuiallfbeﬂcvedmynotbeoonsideredbyyou
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THE COURT: | have not decided | will
give this. Let's just look at them afl,

Tha naxt one says avidence thet the
dedendant commiited an affense other than that tor
which he is on iriat if balieved was not received
and may nol be considered by you lo prove that he
Is a parson of bad character or {o prove that he
has a disposition to commit crimes. such evidence
was received and may be considered by you onty for
the limited purposa of proving the dafendant's
intent to commit the crimes alleged. Knowledge or
absence of mistake or accident you must weigh
svidence In the same manner a3 you do all other
gvidence in the case,

S0 I guosa that's what the first one
does is, a little bit that on fine three whese he
$ays committed other offensg for which he
committed ather than what ha ia on trial if
belioved. | think the first one tells you what
kind of evidenca you have o have before you can
belleve it. But  don't know that it adds
anything.

MR. BUCHANAN: | don't think —

THE COURT: To have believed.

MR. BUCHANAN: | would object to the one

&b

to prove he !s 8 person of bad character or prove
he has a disposition 1o commit crimes, such
evidence was received becausa il was nol possible
to admit other relavant evidenca end at the same
time exciude evidence of other crimes,

Now {he second version has 1o do with
the cocalne use at tha epartment  The first one
has 1o do with the November 14th domestic violence
inciden! 30 bul | hate 1o read the thing over
again. {m wondering if there is some way 19
combing them. Wall, | don't know if thera is some
way to combine tham,

MR. BUCHANAN: Well, | ohiact to any
evidence. | think that's --

THE COURT: So let's use the first one
which Is eight tines that will be 18, then let's
modity 18 $0 evarybody knows what we are laiking
aboul why don't we puat in here evidence thal the
defendant smoked crack cocalng, used cocaine, how
do you want to put it, jusi used cocaine?

MR. BUCHANAN: Yes,

THE COURT: Al right. So the defendant
used cocaine and then we strike out committed
othar acts than for which ha is on trial, evidenca
that the defendant used cocaina i believed may

EXH18)7- ||
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not be considered by you to prove he is a person 1
of bad character or prove that he has a 2
disposition to commit cimes. Such evidence was 3
received because (! was not possible to receive 4
other credibla evidencs end at the same time . 5
exclude this evidence. | think that aa reviseq ]
would be more beneficial to the jury. You gol s 7
probiem with it as revised? a
MR. BUCHANAN: No. 9
THE COURT:  This one will be number 18 10
and Teri we will preserve this one 50 tell Debble 11
1 have 1o have this one back. Have her retype it. ' 12
Make it 18 and. This one will be preserved as 13
State's proposed four not given and modified as ' 14
given 19, then the next one to constitute the ' 15
crime charged that's a stock instruction that 16
wolid be 20. The evidence which you are to 17
consider is 21. That's stock. 18
MR. BUCHANAN:  And what's No. 207 18
THE COURT: Tweniy is conslitute crime 20
charged musi exist a unicn or joinl operation. 21
Ends on kne i2n. They were early on in your 22
stock stack, 3
MR. BUCHANAN: But as | sgid, | dropped 24
(hem and they gol all acrewed up. 25
91
is or not, 1
THE COURT: Ithink It is. 2
Tweanty-three, if you believe a witness has liod 3
abou) eny matesial fact in the case, you may 4
disregard the entire testimony which is not proved 5
by other avidence. Soit Is In there. -]
Now counse! for the state, you are 7
famitar with instructions, propased instructions ' 8
one through 28 inciustve, Are there any in one 9
through 28 that State opposes court giving? 10
MS. KRISKO: No. 1"
THE COURT:  Are there any additional 12
[nstructions other than the one which proposed . 13
which have besn preserved by clerk that state . 14
wanls given? 15
MS. KRISKO: No. 18
THE COURT: Mr, Buchanan, you are 17
tamiliar with courts proposed instructions onhe 18
through 28 inclusive. Are thers any in ona 19
through 28 that you Gppose the court glving? 20
MR. BUCHANAN: You have not given the 21
Allen instruction, the Allen charge. 22
THE COURT:  That's not given uniass the 23
jury can't reach 8 verdict. You want it? f 24
MR, BUCHANAN: Yes. | have cbjections 25
UNCERTIFIED ROUGH
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THE COURT: You have an extra ons thare,
consfitute the crime charged. It s number 20.
Ali right, to conatitute tha crime chargad. 21
evidenca which you are {o consides ands on line
20. Defendant presumed innocent |s 22.
Credibliity oc bellevabdity is 23,
MR. BUCHANAN: What's 237
THE COURT:  Credibifity or befievability
is 23, Witness who has special education,
knowledge, skill, 24. Although you ara lo
consider only the evidenos, 25. In your
deliberation, you may nol discuss or consider
punishment is 28.
Y¥nan you retire 1o consider your verdict
you mustis 27. Now you will listen to the
argumant of counse! is 28,
Okay, now Mr, Buchanan, you proposed —~
MR, BUCHANAN:  There i one other ona.
There is cne cther one | wan! to bring in. itis
not hare. [t is stock and it does that the facl
that they about lying, they can disragard her
other testimony, and | know that's stock.
THE COURT: It s in credibility or
believability.

MR. BUCHANAN: ) don't know whether i

92

to number, the giving of instruction No, 13, and |
have objections 1o the giving of instruction
No. 18.

THE COURT: Thirteen will ba given
because that's an accurate definition of burglary.
Ninatasn is the ong that's being retyped. You
sald you dkin' have any objection to it a3 we
modifiad it. That's use of cocaine.

MR. BUCHANAN: Al right,

THE COURT: What other one you objact
1o?

MR. BUCHANAN: None, .

THE COURT:  All right, than | don't know
where my bailiff went. Are there any additional
instructions that you wani?

MR. BUCHANAN: What about my instruction
on the definition of — instruction on definition
of battery domestic violence straight out of the
statute, directly on point.

MS. KRISKO:  Iflcan -

THE COURT: Are you propasing that be
the lesser included offensa any place here?

MR. BUCHANAN; Yes, | am,

THE COURT. Where do you think it should
go?

g Exrirs)7 - )
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M3, KRISKO: Before we get that far,
deftnition 5o a pesson getling a restraining order
if they are the victim end it showing it is
domestic related of any of those crimes 1t ts not
definition of battary domestic violenca for
purposas of prosecution. It is for purpose of
graniing 8 temporary restraining order.
MR. BUCHANAN: That I the definition of
the charge as refated (o the definillon of —
that's the dafinition of the charge frem the
siatute, how battery damestic violence is stated
when you go back and look 81 the penally there is
no definkion it refers you back to that statuta,
MS. KRISKO:  That's true, however, the
logic behind that, f we follow that Is if you are
the victim of a domestic battery you are never
going (o gel any further justica other than
misdemeanor because they say it is domastic
retated then it Is you know if it is sexual
asaeult it talks about carmying with permit,
stalking, trespass, larceny.
MR. BUCHANAN: This is the definition.
THE COURT: Including saxual assauit?
MR, BUCHANAN: DV, sexual assault.
THE COURT:  Allight. For that reason,

95

o'clock this moming. 'm nat going to give it.
It's not & corect definitton. It may — those
acls may be pan of domestic viclanca, but
domestic viclance, domestic violence liself is not
8 crime. [t [s called battery stash domestic
viplenca and the critsria thal make a regular
batiery, battery stash domestic violence is if you
are in one of those relationships that's the
gravamen of battery alash domestic violence: child
in common, living together, refated by ex number
of degrees of consanguinity,

MR. BUCHANAN:  Then 1 ask it be given as
part of that instruction. If you want to strike
otd tha other part, | wani the instruction on
batlery domestic violance, and that's the first
part of my statute about that. | go back down and
list the other grounds which | know they are
objecting to is becauas one of grounds In that
sialute is sexual assaull,

THE COURT:  You get me the right
instrection. You call somebody at your offica to
do it. F'm not doing it for you. Call somebody
at your office, tell them ged it, get It over here
by 2:15.

MS. KRISKO: I | can respond on the
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Mr. Buchanan, the court is rol going to give the.
MR. BUCHANAN: Judge, you know, I'm

antitlad 15 have my theory of delense to which )
think and 'm saying that my angument is he s
only guilty of battery domestic violence, and |
{hink that's the theory of my case, and I'm
eniitied to have an instrection an that,

THE COURT: You have an Insiruclion
which Is simple battary,

MR. BUCHANAN: Thats not battery
constituting domeatic violence,

THE COURT: This is not & comect
definition of the crime. What you preposed the
court giving Is not a definition of the crime of
battery domestic viclkence,

MR, BUCHANAN: Then I'm requesting |
wan! lo have a lasser Inchded offenss of battery
constiluting domestic violence. | am entitled to
that. In fact -

THE COURT:  You have 1o bring me the
instruction, You have nol done so.

MR. BUCHANAN: Wel, | brought tha! one
and it ks -

THE COURT: That's not a comact
instruction and you had to have them here al ten

lesser included that might even save hirm that
work, the lesser includad haa 19 have the aame
exacl elements a3 the offense chargad. Wa are not
¢harging this as battery domestic viclence. We
gon’t have to charge it that way, That adds
another slement, the relationship, They dont
have (0 have that in sexual assautl, 8o It is not
@ lesser included of saxual assaull. itls not 2
lesser included of battery with intent to commit
sexual assaull or burglary, so he is nol entitled
to that even i it is his theory.

The law is clear. If itis not really a
lesser included, aven If thai is his theory, he
doesn't gs1it. There has to be a lesser
included, and batiery domestic violence is not &
lesser included of the other charges becausa it
adds anothes element.

MR, BUCHANAN: It doesn't have to be a
lesser included offense. It has something,
period. Thoy live logethar and they cohabitated
together, and ha committed battery on her.

THE COURT: That's on there. That's
Count |, that is Count I, Mr. Buchanan.

MR. BUCHANAN; inthe —

THE COURT: No, air, Count .
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) 1 {TRAN { 1 LAS VEGAS, CLARK COUNTY, NEVADA
WEDNESDAY, OCTOBER 27. 2004
2 [CASE NO. C202793 k 2 10:30 s.m.
< 3 |bEerT. xv i 1 . ..
4 4
5 DISTRICT COURT : 5 PROGEEDINGS
8 CLARK COUNTY, NEVADA L § THE COURT:  Good morning, ladies and
7 e 7 {gentiemen. This I8 ths tima sat for tial In
] r 8 | State of Novada vertus Brian O'Kpafe, The record
B [THE STATE OF HEVADA, ) g § |refiect the presence of the parties and counsel
10 Plaintigce, ;} 10 | ail officers of the court and absence of the
1" va. : azpoarzn'grrnnnacmn k 11 | jurors before we conclude, the State's witnessas
12 ) JURY TRIAL ' 12 | this moming. Are there any mattars we need to
13 | BRIAN KERRY o‘:ﬁ:ﬁa”t. E :. 13 | 1ake care of outside the presence of the jury?
“ i : 14 MR. BUCHANAN:  Well, | have threa
15 4 15 | potential instructions | would fke to give the
18 ! 18 | count,
17 “LL:E%‘EEEEEE: TEE;EEZE:E?:%EO?UD“ E 17 THE COURT: Please do 8o anding it
18 0:30 a.m. . 18 | Ms, Kﬁsknywhavucﬂatimlukedfo:ynﬁerday
19 :. 19 | on once ) was concemned adout.
20 | APPEARANCES : i 20 MS. KRISKO: |do. i) can giva you
21 For the Plaintiff: igggnnnigg?,ggg?. ': 21 | and Mr, Buchanan one I'm withgrawing the top
22 Geputy District Attorney : 22 | portion: of the paragraph ard (hen the cther | have
23 For the Defendant: JAMES BUCHANAN ITI, ESQ. i 23 | a citation for, but ! plso have a substitution
24 Aerorney at Law i 24 |incase we need i, 50, but | have the citation for
25 | Reported by: LISA MAKOWSKI, CCR No. 345 i 25 | the other.
]
+
Il|
3 .
1 MR. BUCHANAN: | will have Lo think . 1 {1 wanted the citation on was it is rarely
2 | about this last one that they have a cite on that, Ir 2 [ perpetrated in ihe presance of ather witnesses
3 THE COURT: 1 asked for the cites en i, ! 3 thus the presence or absenca of gther evidence
4 MS. KRISKO:  You did, ! 4 | which would support or refuts has the potantial
§ THE COURT:  Physical force is not a : S |for graat significance. Where did that one come
@ | necessary ingredient in the commission and then ! 8 | from?
7 | the second paregraph when a woman yiekls to tha r 7 MS. KRISKO:  That one thal { handed you
8 [Bct of sexual assaull. Do you have a citation on ' 8 | the subsiitution, we are withdrawing that. That
9 | that or you have a subsittute instruction? N 8 [ was in cur stocks 1o sexual assautt but | coulgn't
10 MS. KRISKO: | have a citation and also I" 10 | find anything that talked about that wording 8o it
11 | that is a substitute in case, M 11 | was May versua state 89 Nevada 277, but when |
12 THE COURT: | thought YOU were going to i 12 | feoked 5t H it didn't track that wording so |
13 | give me or the Instruction that had the citation i 13 | gave you the proposed which is the four lina?
14 loni : 14 THE COURT:  All right. Thank you. So
15 MS. XRISKO: It1s 112 Nevada 1208 . 15 | this one Is being withdrawn and this one going in
18 { Hardaway versus State, and | wifltell you what we © 18 [inits pace?
17 | did &2 changed some of the wording to make it more l- 17 MS. KRISKO:  Yes.
18 | user triendly like women, man, yietd, things like ST MR. BUCHANAN:  You have gol me lost,
18 | that. And then the citatien on the substitute one ] 19 THE COURT:  Don't worry about i,
20 [ that taiks about, the longer ane Is McNalr versus [ 2 MR. BUCHANAN: Okay. |wont, We are
21 { State 108 Nevada 53. Did you want the citalions [ 21 | going to setile thess in chambers.
22 | on all rest of them algo? : 22 THE COURT:  Nol right now, that's for
23 THE COURT: 108 Nevada 527 ¢ 23 {sure. But I wanted to hava information so | can
24 M3. KRISKO: 53, And I is McNair. | 24 | have Jake and Keily fook soms of this stuff up,
25 THE COURT:  Now, yes, the next one that ) 25 | okay, and print the cases for ma and highlight
UNCE'RTIFIE’DJ ROUGH
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from the cases whera they camae from so this one s
out and this one is in at the end of so what |
need you lo do is get those to Jake, ell him fo
fook on the one thal has yellow marks on them,
don't get them out of order and print cut citation
for me and highlight the tanguags that's on the
instruction. There were a couple more you had a
quaestion about overl acts, all right. Hald on for
a second,

MS. KRISKG: That's Larson versus State
89 Nevada 451, and | have copy of these cases if
yOU wani me to give them to you.

THE COURT:  That would be fine then they
wouldnt have (0 print them, and —

MS. KRISXKQ: And then voluntary
intoxication is no excuse for a crims and this is
80 even when intcxdcation Is 8o extreme that wa
make a parson unconscious of what he was doing of
1o create temporary insanity,

MS. KRISKO:  That comes from Arallano
but on reading it again and the citation 88 Nevada
134, thera's is enother jury instruction that they
say has to be given al the same time, 50 we wilt
withdraw that.

THE COURT:  withdrewn by State.

about 5;30 and | could have watchad [1. | dont
know there was probably technical problem in any
even! they called me, sald It has to be In real
time 80 | mean at that point il couldn’t be done
until 10 or 11 end hopefully 1 gave them c=!l
number, but thay ~ | never heard back from them.
That doesn't maan they didn't call, but | didnt
gol 1o look ui it.
THE COURT: What tims did it get
finished.
MS. KRISKO:  When 1 loid him It would be
ready at ten he said | wanied to be called so ai
ton It was done, actually at 8:54 It was done, |
calted and | paged and | never got a response.
THE COURT:  So do you have your copy
yet?
MR. BUCHANAN:  Yes, we just goi it this
morming.
THE COURT:  You got anybogy watching fi?
MR. BUCHANAN: No, that's ali ight. 1
mean we thought — we feel we have been ambushed
because we didn1 have tho lape, and it wasnl in
the discovery anywhere, any piace, any time, and
he said he picked it up yestarday, so it wasn't
availabie unllf yesierday under any creumstances,
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MS. KRISKO: Moy | approach,

THE COURT: You may. So justis have
Jaks g6 through thess with this and portion that
jury instruction all ight and Bucky your proposed
Instructions are.

MR. BUCHANAN:  They are actually jus!
statutes 30 thers's no - | don't have the cite on
them. | didnt have much time. | just put down
the statute and definltion.

THE COURT:  So you got the definition of
domestic vicienca, definition of battsry and
definition of assault.

MR. BUCHANAN: | think they might have
definition of battary already in there, !f thay
do, that's fine, | know they don't have, and |
wilt need a ditterent verdict for battery of found
guilty of battery with domestic viotence.

MS, KRISKO:  Weil, | ask wa walt on
that. We certainly argulng against it.

THE COURT:  We are not doing them right
now, just collecting them.

MR. BUCHANAN:  One cther thing we talked
about the tape Iast night,

THE COURT; Did you walch i?

MR, BUCHANAN: | thought | would have

30 anyway we object to the tesiimony on that and
the tape because we never had notice, never had
knowledge and, of courss, never had a chanca to
ook at it, but | probably will take that the
officer looked at it. He s not lying.
MS, KRISKO:  Well, and only —
THE COURT: Your cllent hasn't lestified
either, Mr. Buchanan, only you have mads an
opening statement.
MR, BUCHANAN: | know. | understand
that, judge. If | was a prosecuior, | would have
dona |t differantly,
MS. KRISKC:  If 1 can just make a quick
record on the that because | know it will be an
appeal lasue It is in his statement that the
officer sald | looked at your tape 83 early as his
slatement in the discovery. It Is there.
Now it didn't ectually happen at that
tima, but certalnly they would be on notice if
that happened gnd quite frankly we had no
intention of ever gatting that tape and using
becauss i shows a negative, bul becauss in
opening they mads that thelr defense we had o
deal with iL, s0 that's when the tape h had
previously boen asked to be held on 10 il, could

!
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MR. BUCHANAN:  That's batiery not
constiluting domastic violence, and thar's where

itis. Infact, | went {0 court to ask him

whather or nol | can argue for that misdemeanor
pursuant 10 Supreme Court law, and | wani that
Instruction and I'm entitied to that instruction.

'm entitted to my theory of the case to which |
fae! the evidance shows.

THE COURT:  No, that's not trué because
the State is the one that gels to chargs pecple.
You as defense counseal do not get to charge your
client with another crime thet he may hove
committed. That's the prorogative of the State of
Nevada. The only thing, as Ms, Krsko has
correctly pointed out is that is angther element,

H is not gn elemen of battery. It is nat an
elemant of sexual assault, nor is it an element of
attempl sexual assault. For that reason, you are
not enliiled 10, even though you are, you can
stand up and you can argumeni that state has
Incorrectly charged this case,

MR. BUCHANAN:  In over 500 jury Irials,
1 nover had & judge ever deny me an instruction on
wha! | thought was my theory of the case and ihe
evidence supparts that.

instruction,

MS. KRISKO:  Actually, there is another
issua that came up i we can bring that up.

Mz, Miller wert out and interviewed the witnass
that Mr, Buchanan la intending on calling, Troy
Ray. Obwviously we expressed some concem about
sexual acts. it is my undarstanding what his
testimony is going to be ia that the viciim did
other dngs. and we are right back to the fact
that the defense had a duly. They were going to
try to bring in other bad act 1o do @ motion for
that. In addition, it is extrinalc svidenca to

$ay | have seen her do drugs, 3o under the law
ihat is prohibited. We ask he be instructed not
to allow him to tesiity to that,

THE COURT: I'm sorry. 'm not capable
of doing two things al once. My right hand tatf
membaer is off loctay because the county gives her
her birthday off so | have substilute staft
typing, s0 now | have these lovely papers with no
numbers on tham for me to try to figure out where
they fit.

Was this No. 67

THE CLERK: Yes, ma'am.

Q. 50 here Is 6 and 19. These are proposed
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THE COURT: There is a first time for
everything, Mr. Buchanan.
MR. BUAHANAM:  There is o first time and
it he's convicted we will find out whether you are
rght or wrong.
THE COURY: That's what appellate courts
ars for, .
MR. BUCHANAN:  It's for trial court to
be able to argue 10 jury what | think offense is.
Are you denying me that dght?
THE COURT: No, 'm telling you — you
can tell the jury that ha has been charged with
the wrong crimes and the only thing he I guilty
of i3 domestic violenca and that was no! charged
by the State. Now you have to find kim niot guilty

| of everything.

MR. BUCHANAN: They don't have a verdict
to find him guilty of domestic violenca if they
want to,
THE COURT:  (tis not a lesser Included.
You don't get it, and you donY gei the right, you
as defenze, do not pet to pick the offensa you
think your client would piead guilly Lo or is
guilty of. That's the Siate's prerogative, not
yours and that's why you don't get the

100

by the State. These are praposed by Stale
modified as given in 6 and 19,

Now, Ms. Krisko you indicated thal Tony
Ray Is going to be called by Mr. Buchanan and that
Mr. Miller from your offics interviewed him and
that he intends to testify that what? Wnat was
thai? intends to testify.

MS. KRISKO: That ha, two things, ane of
them is hearsay but the one that I'm talidng ebou
right now is that he knows that the victim end
defendant had done other kinds of drugs together
previously,

THE COURT. That's n¢t relevant and not
admissible.

MS. KRISKO: The second is that he knows
by the defendant telling him that they have wiki '
sax.

THE COURT: Hearsay, absolulely hearsay.

MS. KRISKO: | jusi ask that the wilness
be Insiructed and Mr, Buchanan instruct the
wilness not to boecause he i3 not going admit that
ha had a three way with them,

MR. BUCHANAN.; There's nothing about
three way, thare is nolhing sbout sgxusl conduct,
nathing to do with her sexual condudt,

24
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have already --

THE COURT: Just specific to that date, that's
correct. All right. Jonathan, please bring in the
panel. Let's get going.

MR. BUCHANAN: If nothing else for those
documents, I would like to have -- well, just as a
court exhibit -~

THE COURT: I'm not --

MR. BUCHANAN: Okay.

THE COURT: Good morning, ladies and
gentlemen. Welcome back to trial in the State of
Nevada versus Brian O'Keefe.

Let the record reflect the presence of the
full jury and alternate jurors. Yesterday,
the attorneys presented their opening statements to you
and now we're ready to call witnesses. -

Ms. Krisko, you may call your first
witness.

MS. KRISKO: Shanan Kelly, please.

OFFICER SHANAN KELLY
having-been first duly sworn, was examined
and testified as follows:

THE CLERK: Please state and spell your name
for the record.

THE WITNESS: Officer Shanan Kelly.

ROUGH DRAFT TRANSCRIPT
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7
S-h-a-n-a-n.
DIRECT EXAMINATION

BY MS. KRISKO:

Q. Where are you employed?

A. Las Vegas Metropolitan Police Department.

Q. How long have you been there?

A, Over four years.

Q. What division or unit are you in?

A. I work out of Bolden area command as a patrol
officer.

Q. I'd like to direct your attention to May 29 of

2004 at about 4:59 p.m. Did you receive a dispatch in

relation to this case?

A, I did.
o. What was that about?
A, It was a trespass --

MR. BUCHANAN: Which I object. It would be
hearsay, unless it is for probable cause.

THE COURT: Your objection is noted, but
overruled. 1It's gsimply to indicate why he responded
wherever he responded, not for the truth of the
purpose.

BY MS. KRISKO:
Q. Go ahead.

A. it was a call of a trespass in custody, being

ROUGH DRAFT TRANSCRIPT
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somebody was in custody by security for trespass,
possible battery and sexual assault.
Q. When you arrived, where did you

arrive at?

A. I arrived at the Budget Suites, the front
office.
Q. Is that at 2219 North Rancho?

A. Yes, at the time.
MR. BUCHANAN: Object, leading.
THE COURT: The objection is sustained.

BY MS. KRISKO:

Q. Do you know the address of it?

A Yes, 2219 North Rancho.

Q. Where is that? 1Is that in this gstate?

A. Yes, in Las Vegas.

Q. What county?

A. Clark County.

Q. When you arrived, who was it that you
contacted?

A. I made contact with one of the security

officers that is in employed by the Budget Suites.
Q. What, if anything happened, then?
A. He advised me --
MR. BUCHANAN: Which T object. That would be

hearsay.

ROUGH DRAFT TRANSCRIPT
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CROSS-EXAMINATION OF VICTORIA WHITMARSH
BY MS. KHAMSI:
Q. Ms. Whitmarsh, you said that you've been
boyfriend/girlfriend with Mr. O'Keefe for three and a

half years?

A. Around there.

Q. Have you lived together?

A, Yes.

Q. . When did you iive rtogether?

A. We lived together for off and on two and a

.

half years.
Q. And at this time in May, were you also

living together?

A I'm sorry?

Q. At this time in May, were you living
together?

A. Yes.

Q. So when you say that you were at that

Budget Suites, he also was there with you, is that
correct?

A, Yes.

0. And you said that he came to the apartment
and you let him in?

A. Because he said he wanted to get his

belongings.

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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acting violent and I told him I'm not going to put up
with this thing any more. He took my cell phone and
he put it in the bushes and I walked away. I said,
I'm not going to up with this any more, so I'm going
to have to do sométhing about it.

Q. So you told him he needed to find another

place to live basically?

A. Not at that point.

Q. He was living there with you, correct?
A, Yes. And I --

Q. Hold on. Let me ask the guestion. ‘Then

you had him kicked out, meaning that security would
not allow him back on the property,; is that correct?

A. Yeah, he's not allowed on the property.

Q. Okay. And then so the afternoon of May
29th, he knocked on the door. He said that he needed
Lo get some stuff and you leé him in.

Correct?

A. Yeah. He pleaded. He wanted to get his

belongings, and he said he'd leave as soon as he get

his belongings, but that was not the case.

Q. And you said he pushed you onto the couch?

A. Yes.

Q. Now, just imagine that apartment in your
mind for me a minute. If you're looking at the front

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.4677
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PAGE: 006 . MINUTES DATE: 10/25/04
CRIMINAL CQURT MINUTES

04-C-202793-C STATE OF NEVADA vs O'Keefe, Brian K
‘ CONTINUED FROM PAGE: 005

10/25/04 01:30 PM 00 TRIAL BY JURY
HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
006024 Xrisko, Susan R. Y
008190 Miller, Ross J. Y
0001 D1 O©O'Keefe, Brian K Y
000754 Buchanan II, James L. Y

OUTSIDE PRESENCE QOF JURY, Deft STIPULATED to the DNA testing, that it was
him, SO ORDERED. Ms. Krisko stated she has a motion re discovery. Defense
is going to bring in medical records that she has not been able to obtain.
Mr. Buchanan stated there are employment security records on the alleged
victim that she defrauded the system. Objection by Ms. Krisko, defense did
not bring a bad acts motion. Court stated it goes to credibility and to
truthfulness and honesty. Mr. Buchanan requested the Court sign an order
for release of the Monte Vista medical records signed by the Court, they
will not accept a subpoena, SO ORDERED, Order for Release of Medical
records from Monte Vista with regard to the victim signed and FILED IN OPEN
COURT. Arguments by counsel re the content of the medical records. Court
noted deft and the victim met at Monte Vista, they were not strangers.
Further arguments by counsel. Court noted the Monte Vista records are four
years old. COURT ORDERED, the medical records are too remcte in time and
will not be admitted, however, they will be marked and accompany the record
for appellate purposes. Further arguments by counsel. Mr. Buchanan stated
he wants to call Dr. Roitman as a rebuttal witness to rebut the Pltf's
testimony. Court stated the State listed their Expert in a timely manner,
and ORDERED, Dr. Roitman will not be called as a witness, he was listed too
late. Mr. Buchanan stated he substituted in this case one week ago. Ms.
Krisko stated a petrocelli hearing was held and a prior Domestic Violence
was allowed in which deft pled guilty. Further arguments by counsel. § COURT

\_ORDERED, the domestic violence is a misdemeanor and will not be allowed.

- Court advised Mr. Buchanan the Court needs to know if he intends to mention
the prior domestic violence charge in front of the jury. Mr. Buchanan
stated he and his client have not discussed same, however, he will inform
the Court prior to his opening statement. LggQRI_QRDERED+#unIl;*£JEﬁ;
decision is made, counsel are not to mention it. JURY PANEL PRESENT AND
SWORN. Jury selection commenced. At the hour of 4:41 P.M. Jury and two
Alternates selected and sworn. Introduction by the Court. Clerk read
Information stated deft's pleas thereto. Mr. Buchanan INVOKED EXCLUSIONARY
RULE. Ms. Krisko stated she would like to give her opening statement today.
Mr. Buchanan reserved his opening statement until tomorrow morning. Opening
statement by Ms. Krisko. Mr. Buchanan stated based upon the opening
statement given by the State, he will make his opening statement this
evening. Opening statement by Mr. Buchanan. Jury EXCUSED 5:24 P.M. until

'CONTINUED ON PAGE: 007
PRINT DATE: 01/16/07 PAGE: 006 MINUTES DATE: 10/25/04
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,10/18/2004 11:33 FAX 3838485 DA CRIMIMAL DIVISION " .~ Q002
| . \S VEGAS METROPOLITAN POLICE D MENT
| A FG~ NSIC LABORATORY REPORT OF E. ATION
NAME: O'KEEFE, Brian (suspect) CASE: 04 0629-2232
WHITMARSH, Victoria (victim) AGENCY: LVMPD
DATE: August23, 2004
INCIDENT. SEXUAL ASSAULT BOOKED BY: Ebber
REQUESTED BY: SA/Moniot

sep 9 2004
(. DAVID P. WELCH, do hereby deciara:
That! am a Criminalist employed By the Las Vegas Metropelitan Polics Depertment,

That an Novembper23, 1377, ! first qualified in the Eighth Judicial District CourtofClark County, Nevada, as an
expert witness,

That | recsived evidencs in tha above case and completed an examination on the following items:

DW * - Sealed sexual assault evidence kit containing the fallowing from Victoria Whiimarsh:
ltem A - consent form
itern 8 - assault information
llem C - anatomical drawings
itern D . blood samples
item E - buccal swab standards
itemn F - vaginal swabs
ltem G - rectal swabs
item H - oral swabs
item J - debris/bilemarks/secrations

-

- DW 2 - One sealed buccal swab kit taken from Brian O'Kesfe

DW 3 - One sealed bag booked by Hom {1928-3) containing:
ltern 3 - one (1) black and white dress with fecal stains

DW 4 - One sealed bag booked by Horn (1928-6) containing:
Item 6 - white toilet paper with fecal stains

DW 5 - One sealed bag booked by Horn (1828-4) containing:
Itegn 4 - Btack shorts with fecal stains
” opened but not examined
CON ON:
Semen was datected on a black and whita dress and on somae toilet paper. Brian O'Keefe gannot be
excluded as a source of tha semen. The estimata of this ONA profile in tha populaticn [s rarer than 1 in
800 billion {Identity assurred). See DNA Summary Chart.

Semen was detected on the vaginal swabs of the victim, Victoria Whitmarsh. A DNA mixture was
incicated, however, Brian O'Keefe cannot be excluded as tha minor source of the DNA.  *memas

Semen was not detected on the oral or ractal swabs of the victim.

04 0529-2232
By.2toa_/ of &£
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Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on
February 5, 2007. The Court has reviewed the petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive,

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

1~
Calendar on the / ) day of A}O( ; I ,200 ), at the hour of
/

§.30 4 .
o’clock for further proceedings.

Aseay o

District Court Judge

A -L-27
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DISTRICT COURT
CLARK COUNTY, NEVADA
3\ CLERK QF THE GOURT
BRIAN K. O'KEEFE,
Petitioner,
Case No: C202793
Vs, > Dept No: XV
D.W. NEVEN, H.D.SP.
WARDEN N.S.P./STATE ORDER FOR PETITION FOR
OF NEVADA WRIT OF HABEAS CORPUS
Respondent,
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240232 FILED

BRIAN KeRRY O'XeeFE Fr
HiIGH DESERT STATE PasoN ot ;_) 1{! 4] !Ih ;
P BEX (50 a7

T qu ggAsW’HGQ’ NV wog

# 9o

I PROPRIA- PERSONAM CLLRr\ oF T;ngu |
RT |

EIGHTH OUnICTAL DISTRICT
CouR'T

CLARK CouNTY, NEVADA

Brusl CKeere

# 4 CasE No. C-2027%3

D¢ # xv
<olE LOLHRER

S T DY EeAER s
PETITION FoR WRIT OF HABEAS

FemmoER
V&

MR D-hfﬂ’te‘\/a[, H.D.SP

WARDEN, . S.P/5m o NevADA corpus  ( Bosr CorvieTN)

K& oA.120

2/, Regrouvers.

P/ A\
ko NIOTE £ | THis SoPPLEMENT 15 SOLEL
EP,EG L DOTE | J S Y T APD GrounD 2 7 oridinat WU'TFMEQ&-EZM'

NOTE:  THIS PETITION 1§ TIMELY SUBMITTED , UNDER THE PRovISIONS oF [@e sitmar=] ]

}
NRS CHAPTR 24, [BY At INDIGENT PriscnER] UNDER THE EXPRESS DICTATES

OF HANES V. KERNER, 404 us 59 42 -0 534 (1912) (45 &  LigERAL"

READING o©OF PRO SE suBMtsssoNS).

Abpl'ﬁoNﬂLLY’ PeaTONER ASKS oF THE CouRT To TAKE JuthGiAL NOTICE

THAT PETITIONRR 15 EMOTIONALLY CoNNECTED T6 THIS SUBMISSION AND, AS

svod , BEGS CoF THIS CovRT< INDULGENCE As T ANY UNINTENTIONAL

REDUNDANCIES ©R LIKE ConTENTS |

N
[e=]

r"l% d3AI303y

| - Pea NBS - 24. 726(_-2] - Reurrridir_Fuen reseusry 17, 200é, SUPREME Covar No. 44644

oL @Al Ewﬂ—nd oF 00‘1‘?5;’
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MoREOVER , N KeePin G Wit THE PRoVISIONS oF NRS 34.720 et seq.,

PETITIONER  HAS DECIDED 1o NOT USE THE CHAPTER 34 ForRMAT W

THIS NSTANT €ASE. PETVNONER BELIEVES MIH PETTION 1S

BETTER PRESENTED ViA THIS HANDWRITTEN FoRUuM -

@"”Z M/ Ty PrmitioN FiED Fes. 45, 2807
#

. ResSPECTFOLLY SuBMTTED * GRooNDS PREsENTED [&]
. . 9( N | WR\T ToTaL Paces [a7]
1 Addr o Lf -~ G0ZA4 EXHIBIT To'aL PAGES [3A] WAIT Appen DIX
. o
DAED . T, &:,2007 AN za:menm;' Pmmon]!:‘ .
. ’ . E 24 NP E FREL=NTED Wil 9% G&pip q
[Monory] TEBesncy 12,2007 WAIT 674l PpceaTig] =
MR RyLe EXHIBIT ToT8L Press [ 57

WWT T8 TETHL ExriB1Ts &U

[ ssinr] — LEFTTON RRMGT]

HO07E ¢ TnraMamoN HaMs. ADDITN oF GRoUAD q . Eg‘r A Dudiessve &T.-,—,,,g

e r—

1. PETIMONER 6 PRESENTLY 1MPRISONED , AND TROS RESTRANED OF His LIBEATY

AT THE  H1&H DrsERT SRR M, CouNTY oF (4AeK, WX AND FoR THE STRTE oF NEVASA

2- 'PETIT'I OMNER WAS Hb;)'UDIQA'TED GUILTY N THE CoONTY oF CLARK } W PEPT.

MU i TIE MOLORABLE BFIL  PRESIDWG. oA

NOTE § TRt HELD BY Duole Jokvree, VERDILT KD Oer 23, 2004 .
SENTENGED By Quple Bew - EATENGRQ HELD DEC. 27, 2064 .

3. THE YATE OF THE JuneMENT UFCD“\HCTION' PuRSLANT To A SuRrY NERDICT,

)

]
s on e 3% oar oF. s

4, THE CASE NUMBER \s (-202793

/
Vs
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5. (&) Tue LENGTH OF SENTENCE 1§ °

R4 — 120 MoNTHS | SUSPENDED PILED eN SYRs . Phoiod T -
NOTES SUBSEQUENT ConNvietieN CASE CROTESS, BavTEAY ConsTiTuming
TXMELTIC VIOENE (F), SENTENED Tp R4 - GO MONTHE, NOT SULTENDED .
ABLEATAINMENT- MADE  TH4T SURSEQENT CONVICTION TRECEDED THSTAIT luage,
THERE FERE PouBarinl Was NOT LA Y For "Day QReDIT BENE ACCRUED .
G. PETITIONER \S PRESENTLY SERVING A4 SENTENCE FoR A CorViCTioN

CTHER THAN “THE CoNVICTION UNDER ATTACK WM THIS FETToN .
?:ﬂ'T“o‘éﬂY CONSTITUTING TOMESTTC  VIBLEN(E CF>
NRS t 200481, 200 . 48S 33013 , CATEGoay ; C
SENTENSED 2. & Y#s., HIQN TESECT Sire PRiosN -
7. NATURE ©F THE OFFENSE N ConvicTioN BEING CHALLENGED 15 °

CooNT I - Barery [Revosso -
_ Tery [ ComT of MisDEmeanse] HRE-
CaounNT VI - 'E:Oeéam&\{ EFELcnﬂ - MNRs . 205 0bo

NOTES ALBursen oF CooNT 1 FieeoNy | Bagr CONVIETED of R EDUEED
, Qoum" oF Mns-pex;!endoﬂ BPA \/ LESSER N QLuDED AFIENSE .
PETIToNER'S PLEA Was NoT GuiLTY® Aub PROCEEDED To A JuRY TRIAL -

»®

9 NOT APPLICABLE (Hsasmﬂf—rsﬂ # N/A '\) - PRQCEEDED To A JuAY TRWAL .

10 (@) FenToNER whs ADTUDIOATED GUITY BY A SURY.

¥ /4 2
1. PermeNER _PTD" waniry AT RiAL

iz Yes, PEnTioNER OID APPEAL FRow. THE JUDGMENT OF ConyICTION -

FRsT NOTICK oF APFEAC FieD PReMATRE BY FETTioNER @P‘f ‘D'-SH'SSEE__-]
LN NoTICE oF ATPEA FusD TIMELY RESULTING 1N CASE ¥ 44(:44

4
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i3.

14,

15,

ie.

(8) FFmTIONER APPEALED To THE NEVADA STATE SuPREME COURT.

(b) cASE NuMBER ASSIGNED _44644

|
|
(e.) THE SUPREME €OURT AFFlRMED THE LOWER COURTS JUDGWENT. \

(d) Sap AFFIRMANCE was FiLED on éﬁwm&\l} 23,2006

Exbit 1 | - N RENITTITOR FReD FEBIT
See Exhibit 2 Em«m ts ORDER ] LA g 78 et

A REHEARING EN BANC MomoN Frusp “E:X PETITIONGR. oNuY BEN ()
STAMPED RECENVED AND RETURNSD Fra. IS, 2000 -

PETITIONER DID APPEAL © See 13. () (b) () anw (4!

——

PETIWONER DID FILE A MoTiod FoR Mawienl o A NEW T BASED 40 NEW Evipspe
NRS- 176 .58 FlLED> | OCTBBEA 19, 2006 -
ALSD | FETITIINEL FIED. MOTioN FORREHEAR M G EN RANE P60 PeCeeDd BOr-Retpuep
(a) (1) Eewml Givre sl DrjrseT Covdt ™, DEPORTMENT XV v 62 Logpaee .

(2) THE WATURE OF THE PROCEEDING Was G'owmsnmy Arped .
TrpeatumenT eF D N-A .
STATE OPEMAL TRML uTiLrund MISDE MeanoR CoNVitTigy
AbssT Tinges Ruung Tigr T CavNeT BE ALMED ,

(3) STPWATN T6 BNA i 15 A Qover- UP. .
FEASNAL  LEPrExs, SUBSEQUATT TRiaL  From O-LalEd Vitum -

(4) YEG. [:'M-ﬂ. ARBumeNT G.VEH EY PRIIHNER TEC. 4,2005

) Cowrinmey Fo Ouodes PEOSH! Uit o 12, 206(

© Jage ORALLY TEMED MoTio N DEC. 13, 2004 . (D

(7). SJwodes Ditsun, Quors , “ RAten oy Yo opcxng
SATEMENT \fug. McTiod For A NEW TRIQL ;5 DEVIED
() NIA — tws Fermon s NEXT STEP W PRodESe.

(¢) Nia - S soera (b)
@) Nia

®© o

@

@ ~ FETTOER S APPeAL T8 TAE Nevadh Supceme Qurr of s
DENIBL OF MTioN FrR o0 TRAL. FIED THL. -, %6, #4R673

|\
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TEreNM.  se7e0s W.err-;—e»t 7] TEFENDANT, - SUBSEQuante THE

TR, M TRE  Fouowing Griowde Lisied * .
@) P AR THT WERE Rued NET TS BE MeATord .
(6) DNA- - CVER-UP - Frse STTFULATIN

CC) Tiviesl Mrslomue |

Cd.) TETITIONER BN ACGUITTED OF AL FEloNieS Y& T CoNvidigD
of CounT (&> fcony BURGLARY '

% A Masit Camd TEAT tas a0t YE~ REeN Presenved
IN ANy PROR MoTioN | EXOSPT oa?ﬂa)/ ARGQued oN TEC .
4, L0l (SEE- M)NIFE-S> ve THE FAUI of PET7ioNER
BENG ACOUIFED oF M FELONIES VYET & PEiNg
CNVRTED oF ﬁ#'cmy ?»womy oN HIS CordBITED
APrciiqen:  TETiTionER ADAMANTLY FEse His MoTio Fop
A New Teuwt SHoud HAVE Bieal @mﬂ'feb, HoweveR
PETIONER 16 Now umiriziNg His STniE Tass Oowvie~
TioN WRIT  of HreEAs  Corpus 75 ?zoPEﬂuy ADDRegS
AL OaNpeaNS 3 E_ws AWaTING AFPEAL ON DENAL oF MoTioN
‘1’*_55 ¢49‘°'7§ 77 oNER ?%ﬁy_e YIH&T IF NECTED |
THE Nevanwn &OPéenﬁ Ower wilk et oL '75
FETITONELS MO R A New TRAL Baeed oN
New' EviDewse N CougusroN WITH  His of
THIS  STEE ToST Convicrion Watrr of Hazens Cogius
ARED NG, THE TRUR AFFiemANE 0RER oN TSIREST
APPERC Wit Gxem}/ REFLLCT SEYERE FReSwDIcE Now -
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No PemiviodER Yo NOT Finng@ THio TETTieN AFRR The (b yeak

PEADLINE of THE FiLNG oF ATHRMANEE ORGER oN DIREAT
APPEAL /Rl@r]—r oF ATPPEAL . Er,ma.y FIED FER N.RS. 'Mﬂ?@(E

YEo PETTISNER tMS Just RECEVED the NBTHE oF AMEAL
Fied DRtempere 20,080 BACK TROM THE Coowiy Crenx -
Trs APPEAL wias TAed O the ORAC TENML of MIS
Mool For A New TRiAL BAED ON NEW Evidewes
"PRONOUNCED  THRAEMRER Y, 2006 ,‘b.o.#j{v' %y{)'ubde- Logwre -

SUPReMe QouRT ND - 48072 AIENED 78 APFEAL oF Myriopl .

THE LAW OFFdE of SSamess L. BouoHanan] SWHD  WAS My
ONCE ReTAINED TRISL ﬁﬁ'D#NEY WRMGTuu\[ SURSTITHITED
IN ON DIREAT APTERL FR Free. BITA KHAMS) 0F Tre

Cusry Couny "PuRLIC "DEFENTER'S OFFICE Wie THE
INGAL  PupLid DEFENDER ol THE  jN<TaNT O ase,

PETITONER 1o Ounﬁanl\{ Serving ol easE QRo7%3%S
SUBLWENT THE TRl , PETITIoNER \IAS RE- (1A 6€D
WITH AN oD ToMESTI¢ VioLewde O‘A&é ANTS Qonv it ed
By A Suey Trisl. Now <erving [R- ;Sjygg AT
HIGH DesbRT Sm7E PRisoN - Timne &s OFFmrm/
ON "UROPATION MND INQCALLERITED AS feldeRTAINED
By Tomie aND PRBATON - [Crer crovpas, b.a#z,
Busbe Vaorie Viets , Senenczd, Maead z, Zcog
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WHERFORE ,  BRIAN KeRRY O'Keere, PRaYS THAT THE CouRT GRANT

PET\TION FOR WRIT OF HABEAS CORPuS RELIEF “To WHICH HEe MAY BE ENTOLED

IN THIS PROCEEDING, TISMISS gNTILE OAE Fer FaulTy 3N RoemaTion) -

BEC EXECUTED AT HIGH PESSAT STHTE PRISON AW L"-‘:RMY

PO
oN THE_2PTOAY oF 2007

(22N FER RS
By ?mwgy‘v

PR XE«Y O’-KEEF,EJ
# q0244

VERIFICATION

UupER PENALTY oF TERTURY, RyRsuaN™ v NL.R.S. 200.165 et o8-,
AND THE LAWS OF THE UNNED STATES OF AMERICA, 28 U.S.C. & V746 AND

18 06-C. 8 1621 TUE UNMERSIGNED DEOLARES THAT HE 16 THE PETITONER
NAMED N THE FpREGOING PETITION AND KNOwW S THE CoNTENTS THEREoF)
THAT THE PLEADING 15 TRUE AND CORRECT OF HiS owl PERSONAL
KNOWLEDGE  EXCEPT AS To THISE MATTERS BASED ON INFHRMATION
AND BELIEF, AND To THDOE MATTERS, HE RELIEVES TuEM To BE

THUE. #
Dy & g u/

Eﬁc:égsiiﬁiYs%sgﬁsou — SIGNATURE oé PET!T\OHER
'Po BeX &S0 ‘ _
# 90244 #- Gy 244
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QERSTIFICATE of MAILING

,ﬁDD:N@, THIS  20PFLEMeN'T TS THE ORGiNAL FETITON,

F b
mlz.sojx BRwaN KERAY O'KeEefE, H:BEBY CERTIFY FHR2UANT
T MRCT 5(8) Tar od /%:««D&Y 5 SR

or Sanvanf, 2007,

I MALED A TRUE AND CoRReCT CoR{ oF THE FORE(:)O\MG_)

PenioN FoR WR\'T' OF HABEAS CoRPOS STt 15T Conwvi Q'no}J ?

o]

CLERK OF THE COURT

00 LEWiS AVENUE
IRD FiooR
.AS VEGAS, NV 89i55

THDIAN SPRINGS, NV. 89018

DATED . Tris ,2‘7"3‘?3&)/ oF

BY PERSTING IT (N THg  HioH DESERT STATE PRIGON Law/ .

L\&RaRY MaiLBoX BENG LoRGED IN oN ARgye ‘D@rr*
FiReT- CLASS OpstA Cs&‘:

FollY PREPAD , ATDRESSED To ©
ATDITIN oF ( RounD> 9, Mo 8 SVatessvE PETTION -

DAYID ROGER DISTRICT ATIORNEY

200 LEWIS AYENDLF
Po Box B%R212

LAS VEGAS ,NY. 89155 - 2212

D.w. NEVEN, WARDEN CATHERINE CoRTez MASTD
HIGH DESERT STATE FRySoN ATTORNEY GENERAL
Po BoX &S0 CAPvTAL COMPLEX

V00 N.CARSON STREET
CagsoN CITY, MV. 89701-4717

B 2>

i DanvAey zoor
/ FTEB.&»&% o 0% O ﬁy
BRial Kerry OK o244
;}/ 0 P 9@4 O’@!‘
 HiBH uzs,em’ STATE Pr1coN
Po BoX (S0
TMD AN SPeNES NV 8901

% Wﬁam?umf
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BRIAN KerRY C'XeeFE
H1GH DESEAT STATE PavsoN ey e i 01
o Bex (50 rep J
INDIAN SPRINGS NI .
*qozdd Vf?e'f o/ N
A-VE H Aott
I PROPRIA- PE ™ CLERKQ):THE COURT
ETeHTH ODUbICTAL DLSTRICT
CoUR'T
CLARK CouNTY, NEVADA
Brusl CKeerg
E . C-202793
# Qo244 Case No. C-2027%3
FEmmoER D¢ H Xy
WolE JoLHRER
Y.
MR O.W HeviX H.D.5P ETITION FoR WRIT OF HABEAS
. .
WARDEN, N.5B/STE o NEVADA CoRPUS ( osr CopvicToN)
Wd- 1% M 120
e, 2/ / ’ REZSTOMDENTS
NOTE:  TH1S PETITION 1§ TiMELY SUBMITTED , UNDER THE PREVISIONS F
)
NRS cHAPTER 34, [8Y an tndicent PRISCNER] UNDER THE EXPRESS DICTATES
OF HANES V. KERNER, 404 y.6 519 G2z ©-0T 534 (1372) (As & * LIBERAL"
READING OF PRO SE SUBMISSIONS ).
ADRITIGNALLY  PenTONER ASKS oF THE CouRT Te TAKE SudiGiAL NOTICE
IJTH“T PETITIONRR 15 EMOTIONALLY CoNwECTED 15 THIS SUBMISSION AND, AS
M
: ;%suaq, BZGS CF THIS COURTS INDULGENCE As Ty ANY UleiTENT\BMAL
N - SREOUNDANCIES ©R LIKE ConTENTS .
R ¥ |

/
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EXHIBDIT 2

TRAN T e e
PUBLIC BEFEHDERS OFFILE, F“_EYD’

Wy L1 Py3y Juw 123 28 P [y

aﬁﬂa.a:-&g L
JUSTICE COURT CLERXK
CLARK COUNTY, NEVADA

.
pFETT SN

STATE OF NEVADA

Plaintiff

JC Case No. 04FG9774X
DC Case No. C202969
‘Dept. No. 5

vs.

BRIAN O'KEEFE

Defendant.

PRELIMINARY  HEARING

Before the Honorable Jim Gubler
Thursday, July 1, 2004, 9:00 a.m
Reporter's Transcript of Proceedings

APPEARANCES :
For the State: Susan Krisko, Esq.
200 South Third Street
7th Floor
Las Vegas, Nevada 89101
For the Defendant: Bita Khamsi, Esq.

Office of the Public Defender
309 South Third Street

Room 226

Las Vegas, Nevada 89155-1234

REPORTED BY: JACKIE NELSON, RPR, CCR No. 809TRAN

NELSON & NELSON, CERTIFIED COURT REPORTERS 702.360.&677
704 / EXHIBY T - 2 /
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. PAGE: 001 MINUTES DATE: 07/13/04

CRIMINAL COURT MINUTES

-C-202793-C STATE OF NEVADA vs Q'Keefe, Brian K

07/13/04 09:00 AM 00 INITIAL ARRAIQNMENT
HEARD BY: Jackie Glass, Judge; Dept. 5

OFFICERS: Georgette Byrd, Court Clerk
Dick Kangas, Repo:ter/Recorder

ARTIES: STATE OF NEVADA
008190 Miller, Ross J.

0001 D1 O'Keefe, Brian K
PUBDEF Public Defender

005€2¢ ¥hamesi, Bitaz

DEFT,. OKEEFE ARRAIGNED, PLED NOT GUILTY and INVOKED THE 60-DAY RULE. COURT
ORDERED, matter set for trial.

CUsSTODY
08/31/04 $:00 AM CALENDAR CALL

0s/07/04 10:00 2M TRIAL BY JURY

CONTINUED TO: 09/02/04 09:00 AM 01

08/31/04 09:00 AM 00 CALENDAR CALL
HEARD BY: Jackie Glass, Judge; Dept. 5

OFFICERS: Georgette Byrd, Court Clerk
Dick Kangas, Reporter/Recorder

PARTIES: STATE OF NEVADA
006024 Krisko, Susan R.

0001 D1 O'Keefe, Brian K
PUBDEF Dublic Defender
005686 Khamsi, Bita

State's ready for three day trial, ten to thirteen witnesses, no out of
state witnesses. Upon Courts inguiry if Ms. Khamsi is ready for trial, Ms.
Khamsi stated it depends on Courts ruling of her motion for petrocelli
hearing. Ms. Krisko stated she has a guilty plea from the incident in
November if the defendant wants to take the plea. Ms. Khamsi argued that it
out ways the probative value. Arguments by counsel as to case history and
other charges. COURT ORDERED, there needs to be a petrocelli hearing before
the trial and matter passed to Thursday to check Courts availability.

CUSTODY

PR

INT DATE: 06/10/05 - PAGE: 001 ;1
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PAGE: 003 MINUTES DATE: 10/08/04

CRIMINAL COURT MINUTES

04-C-202793-C STATE OF NEVADA vs O'Keefe, Brian K
CONTINUED FROM PAGE: 002 |

10/08/04 09:00 AM 01 PETROCELLI HEARING
HEARD BY: Jackie Glass, Judge; Dept. 5

OFFICERS: Georgette Byrd, Court Clerk
Dick Kangas, Reporter/Recorder

PARTIES: . STATE OF NEVADA
006024 Krisko, Susan R.

0001 D1 ©O'Keefe, Brian K
000754 Buchanan II, James L.

KK K

Mr. Buchanan stated he just received the case and wants to know what the
Court ruled on the other bad acts.

\ Ms. Krisko stated she agreed to one battery and did not ask for the other
OTies to come in because of resolution or_dismissal. \ Court ruled the
burglary admissible under the bad acts and set Ethis matter for a perrocelli
hearing. Ms. Krisko stated she made an offer of proof under case law toO~
that case (03M25901X), involving the same victim occuring in 2003 and the
conviction in 2004. The State withdrew all other events of domestic
violence and agreed to the one case the defendant plead guilty to. COURT
ORDERED, it will allow the one misdemeanor conviction from 2/12/04 in, the
rest will not come in. If during trial Mr. Buchanan wants to bring the
other cases up he can however, he will be subject to rebuttal witnesses by
the State.

State made an offer of proof to the record; Selgado v State 114 NV (1998).

Mr. Buchanan objected to it coming in at this point as the probative out
ways the prejudicial effect. Due to Courts ruling defense is forced to
bring out other bad acts to proof this did not result in a sexual assault.

Ms. Krisko stated she asked Mr. Buchanan to come up with some of these
things before the court even if he wanted to do an in camera review before
trial.

Mr. Buchanan stated the Defense is going to show every time the victim was
drunk she would Metro and sometimes she was so drunk Metro would not even
talk to her. COURT ORDERED, as far as it ruling, the probative value does
not out way the probative because it is the same victim, similar

‘ circumstances at the same time and it is admissible by the State as to prior
bad acts.

Mr. Buchanan requested bail with stay away order.

Objection by Ms. Krisko due to prior domestic violence battery charge,
warrants, failures to appear and numerous sexual assaults. Ms. Krisko
requested no changes be made in defendants the custody status.

CONTINUED ON PAGE: 004
PRINT DATE: 01/16/07 PAGE: 003 —— ;::]IWINUTES DATE: 10/08/04
4
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INFO : 6*&
DAVID ROGER ERK

i ELECTRONICALLY FILED
07/06/2004 10:17:43 AM

2 || Clark County District Attorney
Nevada Bar #002781
3 || SUSAN R. KRISKO
Deputy District Attormey
4 || Nevada Bar #006024
200 South Third Street
5 || Las Vegas, Nevada 89155-2212
(702) 455-4711
6 || Attorney for Plaintiff
7 | LA.7/13/04 DISTRICT COURT o
9:00 AM, CLARK COUNTY, NEVADA .o
8 | PD
9
H——THE-STATE-OF NEVADA; )
11 Plaintiff, Case No: C202793
12 s Dept No: v
13 | BRIAN KERRY OKEEFE,
14 || #1447732 INFORMATION
Defendant.
15
16 || STATE OF NEVADA
SS.
17 | COUNTY OF CLARK
18 DAVID ROGER, District Attorney within and for the County of Clark, State of
19 || Nevada, in the name and by the authority of the State of Nevada, informs the Court:
20 | That BRIAN KERRY OKEEFE, the Defendant(s) above named, _h;wing committed
21 || the crimes of BATTERY WITH INTENT TO COMMIT A CRIME -(Felony - NRS
22 || 200.400); SEXUAL ASSAULT (Felony - NRS 200.364, 200.366); ATTEMPT SEXUAL
23 | ASSAULT (Felony - NRS 193.330, 200.364, 200.366) and BURGLARY (Felony - NRS
24 [ 205.060), on or about the 29th day of May, 2004, within the County of Clark, State of
25 || Nevada, contrary to the form, force and effect of statutes in such cases made and provided,
26 || and against the peace and dignity of the State of Nevada,
27 ||
28 || //

FADOCUMENTACCESS\DOCUMENT ACCESS\C2027931040706_101743_INFO |

INFOI

Ewam’- % o) £4 /
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1 | COUNT 1 -BATTERY WITH INTENT TO COMMIT A CRIME
2 did then and there wilfully, unlawfully, and feloniously use force or violence upon
3 || the person of. another, to-wit: VICTORIA WHITMARSH, with intent to commit sexual
4 | assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
5 || hands.
6 | COUNT?2- SEXUAL ASSAULT
7 did then and there_: \_N;Ifully, unlawfully, and feloniously sexually assault and subjcct
8 VlCTORJA_ WHITMARSH, a female person, to sexual penetration, to-wit: fellatio; by
9 || placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will.
H——COUNT 3 SEXUAL-ASSAULT
11 did then and there wilfully, unlawfully, and feloniously sexually assault and subject
12 | VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: sexual
13 || intercourse; by placing his penis into the genital opening of the said VICTORIA
14 " WHITMARSH, against her will.
15 || COUNT 4 - SEXUAL ASSAULT
16 did then and there wilfully, unlawfully, and feloniously sexually assault and subject
17 || VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal intercourse
18 || by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against
19 [| her will. |
20 || CQUNT S - ATTEMPT SEXUAL ASSAULT
21 did then and there wilfully, unlawfully, and feloniously attempt to sexually assault
22 || and subject VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal
23 || intercourse; by attempting to place his penis into the anal opening of the said VICTORIA
24 || WHITMARSH, against her will.
25 || M
26 || /M
27 | M
28 |f /M

FT\DOCZUMENTACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFO |
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COUNT 6 - BURGLARY

2 did then and there wilfully, uniawfully, and feloniously enter, with intent to commit
3 || battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that
4 || certain building occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.
5 I 2083, Las Vegas, Clark County, Nevada.
6
7 DISTRICT ATTORNEY
g Nevada Bar #002781
7 BY /s/S. Krisko

10 SIOSAN R _KRISKO

1 Revads Bay 4006054

12

13 Names of witnesses known to the District Attorney's Office at the time of filing this

14 || Information are as follows: |

15 NAME ADDRESS

16 || HORN, David R. LVMPD P#1928

17 || STEIBER, Raymond C. LVMPD P#3542

18 || MONIOT, Timothy Sanford LVMPD P#4664

19 {| MORGENSTERN, Kevin John LVMPD P#4665

20 || RAMIREZ, Vicente R. LVMPD P#4916

21 || KELLY, Shanan D. LVMPD P#6836

22 || MAJORS, William J. LVMPD P#7089

23 || BARRERA, Roger LVMPD P#8050

24 || WHITMARSH, Victoria 2992 Orchard Mesa Dr., Henderson, NV 89052

25 || EBBERT, Linda UMC/SANE, 1800 W. Charleston, LVN 89102

26 | TURON, Besse Tobias 2219 N. Rancho Dr., LVN 89107

27 I CUSTODIAN OF RECORDS LVMPD - Records

28 || CUSTODIAN OF RECORDS LVMPD - Dispatch

F:\DOC3UMENTACCESS\DOCUMENT ACCESS\C202793\040706_101743_INFO_|
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NAME ADDRESS
CUSTODIAN OF RECORDS UMC, 1800 W. Charleéton, LVN 89102
PENO, Tammy 2219 N. Rancho, LVN
LNU, Tracy Budget Suites
LNU, Missy Budget Suites

[ TR NG TR NG TR % TR N T N T N T N T N T T T T O
00 ~) N L B W R = O W 0 s h B W DN e

DA#04F09774X/rad

LVMPD EV#0405292232

BAT W/INT; S/A; ATT S8/A; BURG - F
(TK4)

F:\DOC&IM ENTACCESS\DOCUMENT ACCESS\C2027931040706_101743_INFO_NFO)

8 ExsBiT S 7y 4 - ﬂ

710



e

KERNY C. GUINN
Governor

u

DISTRICT OFFICES \ \? Neva"D_eDamnent of
\,Bublic Safety
RENC;.O :;:;:xma;asm O \}’
fre)sae-ioo0 PAROLE AND PROBATION
A. A. CAMPOS BUILDING 1445 Old Hot Springs Road, Suite 104
s 3;2;“:;::&"‘:910, a Carson City, Nevada 89706 ‘
(702) 486.3001 Telephone (775) 687-5040 Fax (775) 687-5402

www.ps, state.nv.us
3920 E. Iparo STREET

ELKO, NEVADA 8980 ]
7 1831308 VIOLATION REPORT
119 E. LONG STREET
CARSON CITY, NEVADA 85706 [ JULY 1, 20056
{T75) 687-5045

TO THE HONORABLE JUDGE SALLY L. LOEHRER
EIGHTH JUDICIAL DISTRICT COURT
DEPARTMENT XV

CLARK COUNTY, NEVADA

NAME: O'KEEFE, Brian Kerry
FILE#: V05-2324
CC#: (202793

SUPERVISION GRANT: 12-27-2004

EXPIRATION: 12-27-2009

CRIME: COUNT VI - BURGLARY (CATEGORY B FELONY)

SENTENCE: 525 ADMINISTRATIVE ASSESSMENT FEE AND $150 DNA ANALYSIS FEE,
MAXIMUM TERM 120 MONTHS WITH A MINIMUM PAROLE ELIGIBILITY OF 24 MONTHS

GEORGE TOGLIATTI

%b—ecmr

AMY WRIGHT
Chief

JO™N GONSKA

pULy Cine

"NEVADA DEPARTMENT OF CORRECTIONS, AND SUBMIT TO DNA TESTING TO DETERMINE
GENETIC MARKERS OR SECRETOR STATUS, SUSPENDED; PROBATION NOT TO EXCEED

FIVE YEARS.

L VIOLATION:

1NSPO R )04

Rule #7 - Cooperation; On June 3, 2005, Officer Jeanquart with the Nevada Division of Pargle
and Probation, met with Mr. O'Keefe at the Clark County Detention Center on behalf of Mr.
O’Keefe's supervising officer who was unavailable at that time. The intake process was begun,
whereby Mr. O'Keefe was explained the rules and regulations regarding his probationary status.
Several documents were signed, howeéver, it was learned at that time that the Probation
Agreement was typed in error.__Mr. O’ Keefe was informed that the officer would return at a later
time.with-a"Corrected document for him to sign.

On July 1, 2005, Officer Jeanquart met once again with Mr. O'Keefe at the Clark County -

Detention Center. At that time, he acknowledged his refusal to sign the Probation Agreement,
stating that his attorney, James Buchanan, Il, had previously informed him that he would be
pleading guilty to a Category C Felony - Burglary which carried a penalty of one to five years in
the Nevada Department of Corrections. Mr. O'Keefe was informed that he had signed a guilty
plea memorandum for Count VI - Burglary, Category B Felony, carrying a penalty of a minimum

of one year to a maximum of ten years in the Nevada Department of Corrections. He continued -

o
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