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PAGE: 009 MINUTES DATE: 10/28/04

CRIMINAL COURT MINUTES

04-C-202793-C STATE OF NEVADA : _ vs Q'Keefe, Brian X
- CONTINUED FROM PAGE: 008

10/28/04 08:30 AM 03 {TRIAL BY JURY
HEARD BY: Sally Loehrer, Jud@é?mﬁgbt. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES: STATE OF NEVADA
008190 Miller, Ross J.

0001 D1 O'Keefe, Brian K
000754 Buchanan II, James L.

L L]

JURY PRESENT. At the hour of 11:58 A.M. the Jury returned with a VERDICT as
follows; CT 1 - GUILTY of BATTERY (M}, CT 2 - NOT GUILTY cof Sexual Assault,
CT 3 - NOT GUILTY of Sexual Assault, CT 4 - NOT GUILTY of Sexual Assault, CT
S - NOT GUILTY of Attempt Sexual Assault, and CT 6 - GUILTY of BURGLARY (F).
Upon inguiry by the Court, neither side requested the jury polled. Court
thanked and excused the jury. Mr. Buchanan requested permission to argue
for bail, SO ORDERED, Court stated its' concerns regarding deft and the
victim getting in contact with one another. The Court will only consider
releasing deft if the Court can be assured there will not be any telephone
contact, letters, and no personal contact. Deft. concurred. Defr will
reside with his father. COURT ORDERED, matter referred to the Division of
Parole and Probation for a Pre-Sentence Investigation and Report. COURT
ORDERED, O.R. RELEASE is GRANTED with a NO CONTACT ORDER WITH THE VICTIM.
Court ADMONISHED Deft re no telephone calls, letters, mail, and no personal
contact whatsoever. Deft. required to report to P & P the Monday following
nis release from custody on 11/1/04, and to bring $25 in the correct
denominations of cash next court date for payment of fees.

C.R.

12/27/04 8:30 A.M. SENTENCING

CONTINUED ON PAGE: 010
PRINT DATE: 0B/2%5/09 PAGE: 009 - MINUTES DATE: 10/28/0C4
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PAGE: 010 MINUTES DATE: 12/01/04

CRIMINAL COURT MINUTES

04-C-202793-C STATE OF NEVADA : vs O'Keefe, Brian K

CONTINUED FROM PAGE: 009

12/01/04 08:30 AM 01 STATE'S REQUEST REMAND TO CUSTODY FOR

SENTENCING
HEARD BY: Sally Loehrer, Judge; Dept. 15

OFFICERS: Theresa Lee, Court Clerk
Lisa Makowski, Reporter/Recorder

PARTIES: STATE OF NEVADA
007480 Pate, Susan

0001 D1 ©O'Keefe, Brian K
000754 Buchanan 11, James L.

Mr. Buchanan stated the Court granted deft an O.R. release after trial,
however, he has a Ohio Child Support case. that has a hold on him which is
coming up in Justice Court the beginning of this month. He spoke to L.J.
O'Neale, and he is putting it on calendar to extradite to Ohio, and Chio
will have to come pick him up. Deft has not been out-of-custody since the
trial date. COURT ORDERED, Deft is REMANDED into custody and held WITHOUT
BAIL, sentencing date STANDS.

CUSTODY (COC/OHIO)

S

o’

e
/ —
12/27/04 08:30 AM 0 SEHTENCING J,)
t*é“ HEARD BY: Stewart L. BeIII‘ﬁﬁaéé; Dept. 7

OFFICERS: Theresa Lee, Court Clerk
Cheryl Gardner, Reporter/Recorder

PARTIES: STATE OF NEVADA
006024 Kriske, Susan R.

0001 D1 ©C'Keefe, Brian K
000754 Buchanan II, James L.

DEFT. O'KEEFE ADJUDGED GUILTY of CT 1 - BATTERY (M), and CT & - BURGLARY
{F). Arguments by counsel. Court inquired re the victim speaker. Ms.
Krisko stated she chose not to appear. COURT ORDERED, in addition to the

testing to determine genetic markers; Deft. SENTENCED orf CT 6 )- to a MINIMUM

§25.00 Administrative Assessment fee, a $150 DNA Analysai;fifw and submit to

of TWENTY-FOUR (24) MONTHS and a MAXIMUM of ONE-HUNDRED D ENTY (120)
MONTHS in the Nevada Department of Corrections (NDC}; SUSPENDED; placed on

PR TION for an indeterminate period not to exceed FIVE (5) YEARS, and on
CT 1)- Deft SENTENCED to CREDIT TIME SERVED. CONDITIONS:

1/ No contact with the victim initiated by deft. (Mr. Buchanan argued

the love/hate nature of their relationship and how the victim called deft to

CONTINUED ON PAGE:

011

PRINT DATE: 08/25/0% PAGE: 010 MINUTES DATE: 12/27/04
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Case 3:14-cv-00411-RCJ-WGC Document 1 Filed 08/06/14 Page 19 of 55

Analysis Fee and submit to testing to determine genetic markers, the Defendant is sentenced
as follows: on COUNT 6 - to a minimum of twenty-four (24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; SUSPENDED;
placed on probation for an indgterrhinate period not to exceed five (5) years, and on COUNT
1 - Defendant sentenced to CREDIT FOR TIME SERVED. CONDITIONS: 1) No contact
with the victim initiated by Defendant. Court advised Defendant any contact that the victim
initiates will not be a problem for him; 2) Search clause/burglary tools; 3) Complete
Domestic Violence counseling; 4) Secure and maintain full time employment; 5) Mental
Health counseling as deemed necessary by Parolc and Probation; 6) Resolve the warrant
from the State of Ohio within the next one hundred twenty (120) days; 7) Four (4) hours of
community service work each week. Case closed.

DATED this 3¢ _ day of December, 2004.

STEWARTL:BEL® /o SALLY LOEHRER
“DISTRICT JUDGE

PAWPDOCSUUDG\090977401.DOC
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Clark County District Attorney
Nevada Bar #002781
200 South Third Street ;
Las Ve as, Nevada 8§9155-2212
g02) 4 5-4711

ttorney for Plaintiff

DISTRICTCO . -... . . . ..
CLARK COUNTY,.

| THE STATE OF NEVADA,

Plaintift,
Case No: C202793

Dept No: XV

V8-

| BRIAN KERRY OKEEFE,
#1447732

Defendant.

JUDGMENT OF CONVICTION (JURY TRIAL)

The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT 1 -
BATTERY WITH INTENT TO COMMIT A CRIME (Felony); COUNT 2 - SEXUAL
ASSAULT (Felony); COUNT 3 - SEXUAL ASSAULT (Felony); COUNT 4 - SEXUAL
ASSAULT (Felony); COUNT 5 - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
6 - BURGLARY (Felony), in violation of NRS 200.400; 200.364, 200.366; 193.330,
200.364, 200.366;‘ 205.060, and the matter having been tried before a jury, and the

-Defendant-being represented by counsel-and having “‘been—found-guilty of-the crime(s) of |~
"COUNT T - BATTERY (Misdemeanor); and COUNT VI < BORGLARY {Cafegory B
Felony), in violation of NRS 200.481; 205.060; and thereafter on the 27th day of December,
2004, the Defendant was present in Court for sentencing with his

I EETEINIES @ and good cause appearing therefor,

THE DEFENDANT HEREBY ADJUDGED guilty of the crime(s) as sct forth in the
jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, a $150.00 DNA

PAWPDOCSUUDGW(914057740t .doc

1193
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Electronically Filed
10/10/2014 09.00:07 AM

OPPS i b s
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

CHRISTOPHER S. HAMNER

Deputy District Attorney

Nevada Bar #011390

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASENO: C202793

DEPT NO: XXIII

-VS_

BRIAN K. O’KEEFE,
#1447732

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR
APPOINTMENT OF COUNSEL

DATE OF HEARING: OCTOBER 13, 2014
TIME OF HEARING: 9:30 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through CHRISTOPHER S. HAMNER, Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion for
Appointment of Counsel.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 6, 2004, the State charged Brian K. O’Keefe (hereinafter — “Defendant”) by

way of information with: Count 1 — Battery with Intent to Commit a Crime (Felony — NRS
200.400); Counts 2-4 — Sexual Assault (Felony — NRS 200.364, 200.366); Count 5 — Attempt
Sexual Assault (Felony — NRS 193.330, 200.364, 200.366); and Count 6 — Burglary (NRS
205.060).

Defendant’s jury trial commenced on October 25, 2004. On October 28, 2004, the jury
returned a verdict of guilty on Count 1 (for the lesser-included offense of Battery) and Count
6. On December 27, 2004, Defendant appeared in district court with counsel, was adjudged
guilty, and was sentenced on Count 6 to a minimum of twenty-four (24) months and a
maximum of one hundred twenty (120) months in the Nevada Department of Corrections,
suspended, Defendant placed on probation for a period not to exceed five (5) years; and on
Count 1 to credit for time served. Defendant’s conditions of probation were: 1) no contact with
the victim initiated by Defendant; 2) search clause / burglary tools; 3) domestic violence
counseling; 4) secure and maintain full-time employment; 5) mental health counseling as
deemed necessary by P&P; 6) resolve a warrant from the State of Ohio within one hundred
twenty (120) days; 7) four hours of community service each week.

Judgment of conviction was filed on January 3, 2005. On February 1, 2005, Defendant
filed a notice of appeal. On January 23, 2006, the Nevada Supreme Court issued its order
affirming Defendant’s convictions, with remittitur issuing on February 17, 2006. |

On February 5, 2007, Defendant filed a pro per petition for writ of habeas corpus (post-
conviction); Defendant filed a supplement to his petition on February 15, 2007. The State
opposed Defendant’s petition on April 6, 2007, and at a hearing on April 11, 2007, the district
court denied Defendant’s petition on the merits. The district court entered its findings of fact,
conclusions of law e_lnd order on May 17, 2007, and its notice of entry on May 21, 2007.
Defendant filed a notice of appeal from the denial of his petition on April 19, 2007. The

Nevada Supreme Court issued its order affirming the denial of Defendant’s petition on March

2
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24, 2008, with remittitur issuing on April 18, 2008. An order honorably discharging Defendant
from probation in this case was filed on September 10, 2008.

On January 10, 2014, Defendant filed a motion for default judgment. On February 14,
2014, the Court denied the motion. On September 30, 2014, the Defendant filed a Notice of
Petition and Petition for Writ of Coram Nobis Based on Acquittal of all Felonies which
Underpinned Count 6 Burglary Thereby Court in Want of Jurisdiction with New Sentencing
Judge Lacking This Knowledge and Fact. That motion is scheduled to be heard by the Court
on October 22, 2014. On September 22, 2014, the Defendant filed the instant motion to which
the State opposes as follows:

ARGUMENT
DEFENDANT IS NOT ENTITLED TO AN APPOINTMENT OF COUNSEL
In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court ruled

that the Sixth Amendment provides no right to counsel in post-conviction proceedings. In

McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution’s right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution.”

NRS 34.750 provides, in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the
costs of the procecdin%s or employ counsel. If the court is satisfied
that the allegation of indigency is frue and the petition is not
dismissed summarily, the court may appoint counsel at the time
the court orders the filing of an answer and a return. In making its
determination, the court may consider whether:

a The issues are difficult;

b The Defendant is unable to comprehend the
proceedings; or

(c Counsel is necessary to proceed with discovery.”
(emphasis added).

Under NRS 34.750, it is clear that the court has discretion in determining whether to
appoint counsel. McKague specifically held that with the exception of cases in which
appointment of counsel is mandated by statute, one does not have “[a]ny constitutional or

statutory right to counsel at all” in post-conviction proceedings. Id. at 164,

3
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The Nevada Supreme Court has observed that a petitioner “must show that the

requested review is not frivolous before he may have an attorney appointed.” Peterson v.

Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS

177.345(2)). Here, Defendant cannot make the necessary showing that post-conviction
counsel is needed. A review of the claims found in the petition demonstrates that the issues
are not difficult. Nor has Defendant demonstrated that he is unable to comprehend the
proceedings. Since Defendant fails to demonstrate with any specificity why such counsel is

necessary, the motion should be denied.

CONCLUSION

For all of the foregoing reasons, Defendant’s motion should be denied.
DATED this 10th day of October, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

)PHER S. HAMNER
Deputy District Attorney
Nevada Bar #011390
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 10th day of
October, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRIAN O’KEEFE #90244

LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NEVADA 89419

(C/

C. Cintola
Employee of the District Attorney's Office

CH/cc/L3
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Electronically Filed
10/20/2014 08:31:53 AM

RSPN ‘ W
STEVEN B. WOLFSON % t

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

GIANCARLO PESCI

Chief Deputy District Attorney

Nevada Bar #007135

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

~V5- CASE NO: 04C202793

BRIAN O’KEEFE, .
aka Brian K. O’Kecfe, #1447732 DEPTNO:  XXIII

Defendant.

STATE’S RESPONSE TO DEFENDANTS PETITION FOR WRIT OF CORAM NOBIS
BASED ON ACQUITTAL OF ALL FELONIES WHICH UNDERPINNED COUNT 6
"BURGLARY THEREBY COURT IN WANT OF JURISDICTION WITH NEW
SENTENCING JUDGE LACKING THIS KNOWLEDGE AND FACT

DATE OF HEARING: OCTOBER 22, 2014
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through GIANCARLO PESCI, IChief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Notice of Petition and
“Petition for Writ of Coram Nobis Based on Acquittal of All Felonies Which Underpinned
Count 6 Burglary Thereby Court in Want of Jurisdiction With New Sentencing Judge Lacking
This Knowledge and Fact”

This response is made and based upon all the papers and plcadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.

WA2004FP097\74\04F09774-RSPN-(OKEEFE__BRIAN}-001.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

An Information was filed on July 6, 2004, charging Brian Kerry O’Keefe, (hereinafter
“Defendant”) with one (1) count of Battery With Intent To Commit A Crime (Felony — NRS
200.400), three (3) counts of Sexual Assault (Felony — NRS 200.364, 200.366), one (1) count
of Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366), and one (1) count of
Burglary (Felony —NRS 205.060).

Defendant pleaded not guilty to the charges alleged against him. Trial commenced on
October 25, 2004 énd concluded on October 28, 2004. The jury returned a verdict of guilty
for count one (1) - Battery (Misdemeanor); and count six (6} - Burglary (Category B Felony).
Defendant was sentenced on December 27, 2004, on count six (6) to a minimum of twenty-
four (24) months and a maximum of one hundred twenty (120) months in the Nevada
Department of Corrections. Defendant’s sentence was suspended and he was placed on
probation for an indeterminate period not to exceed five (5) years. For count one (1) Defendant
was sentenced to credit for time served.

The Judgment of Conviction was filed on January 3, 2005. Defendant’s Notice of
Appeal was filed on February 1, 2005. The Nevada Supreme Court affirmed Defendant’s
conviction on January 23, 2006. See O’Keefe v. State, Order of Affirmance No. 44644 (Jan.
23, 2006). Remittitur issued on February 17, 2006.

Defendant filed a Petition for Writ of Mandamus seeking transcripts, his file, etc. on |
July 24, 2006. The State filed its Opposition on August 7, 2006. The Order denying this
Petition was filed August 17, 2006. On October 19, 2006, Defendant filed a-Motion for New
Trial and a Supplement to that motion on December 13, 2006. The State filed its Opposition
on November 14, 2006. The motion was denied on December 18, 2006. Defendant filed a
Notice of Appeal on December 26, 2006. The Nevada Supreme Court affirmed the district
court’s denial of Defendant’s Motion for New Trial on March 24, 2008; Remittitur issued
April 18,2008, See O’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24,
2008).

12 0 2 WA2004P\097\74\04F09774-RSPN-{OKEEFE__ BRIAN)-001.DOCX
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Defendant filed a Petition for Writ of Habeas Corpus on February 5, 2007. Defendant
filed a Supplement to his Petition on February 15, 2007. The State filed its Opposition on
April 6, 2007. The court denied his Petition April 11, 2007. Defendant filed a Notice of
Appeal on April 19, 2007. The Findings of Fact, Conclusions of Law, and Order was filed
May 17, 2007, with Notice of Entry on May 21, 2007. The Nevada Supreme Court affirmed
the district court’s denial of Defendant’s Petition on March 24, 2008; Remittitur issued April
18,2008. See O’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24, 2008).

| An Order Honorably Discharging Probationer was filed September 10, 2008. An Order
for Disposal of Exhibits was filed October 17, 2012.

On December 6, 2013, Defendant filed a Petition for Writ of Mandamus or, in the
Alternative, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel. The State filed
its Response to both Motions on December 18, 2013. On December 19, Defendant filed a
“Motion To Supplement Petition For A Writ Of Mandamus Or, In The Alternative, Writ of
Coram Nobis With A Certified Copy of J.0.C To C202793.” On December 27, 2013,
Defendant filed a “Supplement of Evidence of Suicides and Self Mutilations and Mental
Health Along with Ninth COA on, Namely, A Double Jeopardy Violation, Case No. 12-
15271.” On January 28, 2014, Defendant filed a Reply to the State’s Response. On January
29, 2014, the Court denied Defendant’s original Petition and all supplements pursuant to a
hearing. The Order was entéred on February 14, 2014,

On February 12, 2014, Defendant filed a Notice of Appeal regarding his Petition for
Writ of Mandamus or, in the Alternative, Writ of Coram Nobis. On July 23, 2014, the Nevada
Supreme Court affirmed the District court’s judgment. See O’Keefe v. State, Order of
Affirmance Nos. 65040 and 65217 (July 23, 2014). On August 8, 2014, Defendant filed a pro-

per “Motion to Stay Mandate Pending Certiorary Review.” On August 15, 2014, the Nevada
Supreme Court granted the Motion and ordered that Remittitur would be stayed until
December 1, 2014 and shall issue on December 8, 2014.

On January 10, 2014, Defendant filed a “Motion for Default Judgment for State's

Failure to Exercise Simple Reasonable Due Diligence to ‘Serve’ Petitioner Copy of Opposition

3
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in ‘Conjunction’ with ‘Filing’ with Emphasis on A.G.0O. No 2002-15 (March 21, 2002). On
January 30, 2014, the State filed its Opposition. On February 3, 2014, Defendant’s Motion
was denied pursuant to a hearing. The Order denying Defendant’s Motion was entered on
February 14, 2014.

On September 22, 2014, Defendant filed a Motion to Appoint Counsel, The State filed
its Opposition on October 10, 2014, Defendant’s motion was denied on October 13, 2014,

Defendant filed the instant “Petition for Writ of Coram Nobis Based on Acquittal of
All Felonies Which Underpinned Count 6 Burglary Thereby Court in Want of Jurisdiction
With New Sentencing Judge Lacking This Knowledge and Fact!” on September 30, 2014. The
State’s response is as follows.

ARGUMENT

L THE DISTRICT COURT DOES NOT HAVE PLENARY JURISDICTION
OVER THIS MATTER AS IT IS THE SUBJECT OF A PENDING APPEAL

The District court does not currently have jurisdiction in which to grant Defendant’s
Motion. Generally “[jJurisdiction in an appeal is vested solely in the supreme court until the

remittitur issues to the district court.” Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643,

644 (1994) (emphasis added). In the instant petition, Defendant contends that a jury
instruction regarding “felonious intent” was incorrect, and thus his Burglary conviction should
be overturned. Defendant makes the same claim in his Petition for Writ of Mandamus or, in
the Alternative, Writ of Coram Nobis filed on December 6, 2013 and appealed on February
12,2014,

Defendant’s appeal in Nevada Supreme Court Docket No. 65040 is still pending at this
time. An Order affirming the District court’s judgment has been issued, but Remittitur has
been stayed. However, while an appeal is pending the district court maintains jurisdiction to
deny motions that would alter the judgment that is on appeal, even if it could not grant them.

Foster v. Dingwall, 126 Nev. Adv. Op. 5, , 228 P.3d 453, 454-56 (2010). As such, this

Court maintains limited jurisdiction to deny Defendant’s instant motion and should do so as

demonstrated below.

12 0 4 WAZ004F\09\THN04F09774-RSPN-(CKEEFE__ BRIAN)-001.DOCX
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II. DEFENDANT’S CLAIM IS BARRED BY LAW OF THE CASE
Defendant’s claims are precluded by law of the case. Defendant’s claim in this regard
has already been raised and rejected by this court and once by the Nevada Supreme Court, and
thus is barred by the law of the case. The Nevada Supreme Court found that not only was there
sufficiency of the evidence regarding Defendant’s Burglary conviction, but also that the claims
were not properly raised in a writ of coram nobis. See O’Keefe v. State, Order of Affirmance
Nos. 65040 and 65217 (July 23, 2014), p. 2.
“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975), quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made

after reflection upon the previous proceedings.” Hall, 91 Nev. at 316, 535 P.2d at 799.

IngBISDEFENDANT’S CLAIMS ARE NOT COGNIZABLE IN A WRIT OF CORAM

In Trujillo v. State, P.3d 594, 594-96 (2013), the Nevada Supreme Court acknowledged

that the writ of coram nobis may be used to challenge a judgment of conviction after a
defendant’s sentence was rendered but when he was no longer in custody. In determining that

coram nobis was an available remedy in Nevada, the Court held that:

[TThe common-law writ of coram nobis is available under Article 6, Section
6(1) of the Nevada Constitution, which grants the district courts the power
to issue writs that are proper and necessary to the complete exercise of their
jurisdiction, and NRS 1.030, which continues the common law under some
circumstances. .

Id. at 595. Critically, however, the Court also held that:

Although we do not attempt to precisely define the realm of factual errors that
may give rise to a writ of coram nobis, that realm is limited to errors involving
Jacts that were not known to the court, were not withheld by the defendant,
and would have prevented entry of the judgment, For example, a factual error
does not include claims of newly discovered evidence because these types of
claims would not have precluded the judgment from being entered in the first
place. See Hyung Joon Kim, 90 Cal.Rptr3d 355, 202 P.3d at 453;
Commonwealth v. Morris, 281 Va. 70, 705 S.E.2d 503, 506 (Va.), cert. denied,
565 U.S. , 132 S.Ct. 115, 181 L.Ed.2d 39 (2011). And legal errors fall

5
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entirely outside the scope of the writ. See, e.g.. Hyung Joon Kim, 90 Cal.Rptr.3d
355, 202 P.3d at 446; State v. Diaz, 283 Neb. 414, 808 N.W.2d 891, 896 (2012).
A writ of coram nobis is the forum to correct only the most egregious factual
errors that would have precluded entry of the judgment-of conviction had the
error been known to the court at the time.

A writ of coram nobis is not, however, the forum to relitigate the guilt or
innocence of the petitioner. We have long emphasized the importance of the
finality of judgments, and we are gravely concerned that recognizing this writ,
even in the very limited form that we do today, will result in a proliferation of
stale challenges to convictions long since final. See Jackson v. State; 115 Nev.
21,23 n.2,973 P.2d 241, 242 n. 2 (1999); Groesbeck v. Warden, 100 Nev. 259,
261,679 P.2d 1268, 1269 (1984). Given these concerns, we hold that any error
that was reasonably available fo be raised while the petitioner was in custody
is waived, and it is the pelitioner's burden on the face of his petition to
demonstrate that he could not have reasonably raised his claims during the
fime he was in custody.

Trujillo v. State, 310 P.3d at 601-02 (emphasis added). Defendant’s petition takes issue with

a jury instruction regarding “felonious intent,” as well as an argument for actual innocence.
As Defendant’s claims are not issues of fact which would have prevented entry of judgment,
they are not cognizable in a Petition for Writ of Coram Nobis and he is not entitled to relief.
IV. DEFENDANT IS NOT ENTITLED TO COUNSEL
The District court does not have plenary jurisdiction to grant Defendant’s motion,

including his request for appointment of counsel. Thus, Defendant’s request should be denied.

CONCLUSION

Based on the foregoing arguments, Defendant's Motion should be DENIED.
DATED this 20th day of October, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #

BY

— T
GIANCARLO PESCI
Chief D%)uty District Attorney
Nevada Bar #007135

6
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 20th day of
October, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRIAN O’KEEFE #90244

LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NEVADA 89419

BY: ('C~
C. Cintola gl
Employee of the District Attorney's Office

GC/GP/cc/L3
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Case No. D4 -022793 % téfﬁmb,_,

Dept. No. __XX|/{} CLERK OF THE COURT
IN THE széﬂ'f'h/ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF _ A% /
] ' X ok * ok K
THE STATE OF NEVADA, ) (k,m/@” ZC
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-vs- , S ; NOTICE OF APPEAL
Lo _feeey Qhpere ., ) |
S pzdt Defendant. ;
' )
NOTICE IS GIVEN that Defendant, j?)r,a?q %mf/ (Q M '
in pro se, hereby appeals to the Nevada Supreme Court the
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in the above-entitled Court.
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1200 Prison Road

Lovelock, Nevada 89419

Defendant In Pro Se
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CERTIFICATE OF SERVICE
I do certify that I mailed a true and correct copy of the
foregoing NOTICE OF APPEAL to the below address(es) on this

Ctsfo

U.S. Mail via prison law library staff:

, 20 g?L; by placing same in the

Brozs 53 # 2005 s60

VBt Creesnt, O e ot

Lo Lews pre ) 3 €2 Fupe
Cas l/gif L Ny E2185- ieo

/?rnm [«- 0[-/4"" # 762W

- - - - - - - Lovelock Correctional.Centel .
1200 Prison Road

Lovelock, Nevada 89419

Defendant In Pro Se

2398,
The undersigned does hereby affirm that the preceding

NOTICE OF APPEAL filed in District Court Case No. o - CZ2723

does not contain the social security number of any person.

Dated this E%éﬁ day of G)ﬂéW4T . 20 (fi.
Bewh £ Olet=
Defendant In Pro Se

" Gupsf
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ASTA (ﬁ@;« » W

CLERK OF THE COURT

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Case No: 04C202793

Plaintiff(s),
Dept No: XXIII
vs.

BRIAN K. O'KEEFE,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Brian K. O'Keefe
2. Judge: Stefany Miley

3. Appellant(s): Brian K. O'Keefe
Counsel:

Brian K. O'Keefe #90244
1200 Prison Rd.
Lovelock, NV 89419

4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10.

1.

Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Appellant Represented by Appointed Counsel In District Court: Yes
Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 6, 2004

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Misc. Order

Previous Appeal: Yes

Supreme Court Docket Number(s): 44372, 44644, 48673, 49329, 65040

12. Child Custody or Visitation: N/A

Dated This 27 day of October 2014.

Steven D. Grierson, Clerk of the Court

—Hoathon g

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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Electronically Filed
10/29/2014 02:15:05 PM

ORDR % y 8 W
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

CHARLES THOMAN

Depu;tly District Attorney

Nevada Bar #012649

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: C202793

#1447732

Defendant.

ORDER DENYING DEFENDANT'S MOTION FOR
APPOINTMENT OF COUNSEL

DATE OF HEARING: OCTOBER 13, 2014
TIME OF HEARING: 9:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
13th day of October, 2014, the Defendant not being present, IN PRO PER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
CHARLES THOMAN, Deputy District Attorney, and the Court without argument, based on
the pleadings and good cause appearing therefor,

I
i
1
"

W:A2004R097\TN04F09774-ORDR-(OKEEFE__BRIAN)-003.DOCX
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Nevada Bar #012649

cc/L3

Court noted State's Opposition filed October 10, 2014, pointed out Defendant gave no
reason for the need of counsel, stated Defendant had no constitutional right to counsel in post-
conviction proceedings and further stated motion lacks merit.

Therefore, COURT ORDERED, motion DENIED.

DATED this _"27_ ?day of October, 2014.

—abfind C

BY %{ % ;
CHARLES THOMA

Deputy District Attorney

2
1215

JUDGE STEFANY A. MILEY
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 29th day of
October, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRIAN O’KEEFE #90244

LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NEVADA 89419

BY:

C. Cintola —
Employee of the District Attorney's Office

3
121 6 WA2004F097\74\04F09774-ORDR-(OKEEFE__ BRIAN)-003.DOCX




IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 65040
Appellant, District Court Case No. C202793
VS,

THE STATE OF NEVADA,

Respondent. F "..ED

DEC 11 204
St

I, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgments of the district court AFFIRMED.”

Judgment, as quoted above, entered this 23rd day of July, 2014.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
December 08, 2014.

Tracie Lindeman, Supreme Court Clerk

By: Rory Wunsch

Deputy Clerk
O R
~ LT - o= 04C202793
N - CCJA
~ = NV Supreme Court Clerks Certificate/Judgr
- = y 4419229
1
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" An un'publiled order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 65040 ~

Appellant,

Vs.

THE STATE OF NEVADA,
Respondent.

BRIAN KERRY O'KEEFE, No. 65217
Appellant,
VS.

THE STATE OF NEVADA, .
Respondent. F I L E D

JUL 23 20t

TRACIE K. LINDEMAN
CLERK OF SUPREME COURT

ORDER OF AFFIRMANCE Y —EPUTY CLER

These are proper person appeals from orders of the district
court denying a petition for a writ of mandamus or coram nobis and a
motion to modify or correct an illegal sentence.! Eighth Judicial District
Court, Clark County; Stefany Miley, Judge (Docket No. 65040), Eighth

IThese appeals have been submitted for decision without oral
argument, NRAP 34(f)(3), and we conclude that the records are sufficient
for our review and briefing is unwarranted. See Luckett v. Warden, 91
Nev. 681, 682, 541 P.2d 910, 911 (1975). We elect to consolidate these
appeals for disposition. . See NRAP 3(b)(2).

Surreme CounT
OF
Nevaba
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Judicial District Court, Clark County; Michael Villani, Judge (Docket No.
65217). |
Docket No. 65040

In his December 6, 2013, petition, appellant challenged his
criminal conviction by claiming that there was insufficient evidence to
support his conviction for burglary, that the district court judge that
sentenced him had a conflict of interest, and that he suffered from
ineffective assistance of counsel. Appellant asserted he was entitled to
mandamus relief or, in the alternative, relief through a writ of coram
nobis. _

First, appellant improperly challenged the validity of a
v judgment of conviction through a petition for a writ of mandamus. See
NRS 34.160; NRS 34.724(2) (stating that a post-conviction petition for a
writ of habeas- corpus is.the proper vehicle with which to challenge a
judgment of conviction); Round Hill Gen. Improvement Dist. v. Newman,
97 Nev. 601, 603-04, 637 P.2d 534, 536 (1981) (discussing the scope of -
mandamus). In addition, appellant failed to demonstrate that he did not
have an adequate remedy with which to challenge his conviction. See NRS
34.170. Therefore, the district court did not err in denying the petition.

Second, appellant failed to demonstrate that he was entitled to
relief on his petition for a writ of coram nobis. Appellant’s claims were not
properly raised in a petition for a writ of coram nobis because they were
claims arising. from alleged factual errors that are on the record, the
claims could have been raised earlier, or they involved legal and not

factual errors. See Trujillo v. State, 129 Nev. 310 P.3d 594, 601-

9 —2

Supreme Counrr
OF
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02 (2013). Appellant has previously litigated a post-conviction petition for
a writ of habeas corpus, O’Keefe v. State, Docket Nos. 48673 and 49329
(Order of Affirmance, March 24, 2008), and appellant failed to
demonstrate that he could not have raised his current claims in that
petition. See Trujillo, 129 Nev. at ___, 310 P.3d at 601-02 (discussing that
it is the .petitioner’s burden to demonstrate that he could not have
reasonably raised his claims at an earlier time). Therefore, the district
court did not err in denying the petition.
Docket No. 656217

In his January 27, 2014 motion, appellant claimed that the
trial court was without jurisdiction because appellant had sought relief in
federal court and a decision regarding his- federal habeas petition was
pending before the Ninth Circuit Court of Appeals during his state court
trial. This claim fell outside the narrow scope of claims permissible in a
motion to modify sentence. See Edwards v. State, 112 Nev. 704, 708, 918
P.2d 321, 324 (1996). Appellant also failed to demonstrate that his
sentence was facially illegal or that the district court lacked jurisdiction
due to the federal court proceedings. See id. Appellant did not
demonstrate that the federal court proceedings. divested Nevada state
courts of jurisdiction over this case. Moreover, appellant failed to
demonstrate that the federal court had stayed the proceedings in state
court while it considered appellant’s petition. See 28 U.S.C. § 2251(a)(1).

Suereme Count
OF
NEVADA . 3
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Therefore, we conclude that the district court did not err in denying

appellant’s motion. Accordingly, we
ORDER the judgments of the district court AFFIRMED.2

p‘ up , J.
Pickering

Saitta

cc: Hon. Stefany Miley, District Judge
Hon.-Michael Villani, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth: District Court Clerk

~ 2We have reviewed all documents that-appellant has submitted in
proper person to the clerk of this court in these matters, and we conclude
that no relief based upon those submissions is warranted. To the extent
that appellant has attempted to present claims or facts in those
submissions which were not previously: presented in the proceedings
below, we have declined to consider them in the first instance.

SurreME COURT
OF
NevADA 4
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 65040
Appellant, District Court Case No. C202793
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: December 08, 2014
Tracie Lindeman, Clerk of Court

By: Rory Wunsch
Deputy Clerk

cc (without enclosures):
Hon. Stefany Miley, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on DEC 1 1201
HEATHER UNGERMANN "MK
Deputy District Court Clerk

RECEIVED

DEC 10 204
CLERK OF THE COURT

1 14-39798
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 66785
Appellant, District Court Case No. C202793
VS.

THE STATE OF NEVADA,

Respondent. F“"ED

JAN 06 2015

it

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

CLERK'’S CERTIFICATE

STATE OF NEVADA, ss.

JUDGMENT
The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows: ooz
“ORDER thls appeal DISMISSED ” Elglzgt_;greme Court Clerks Cerfificate/Judgn

I

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
December 30, 2014.

i

Lt

Judgment, as quoted above, entered this 5t day of December, 2014.

Tracie Lindeman, Supreme Court Clerk

By: Sally Williams
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 66786

Appellant,

vS.

THE STATE OF NEVADA, F' L E D

Respondent. DEC 05 20t
CLETRRAC?;ESTJP%%?AEM(%URT
8y D.EPUTY CLER

ORDER DISMISSING APPEAL

This is a proper person appeal from an order denying a motion

to appoint counsel. Eighth Judicial District Court, Clark County; Stefany

Miley, Judge.

Because no statute or court rule permits an appeal from an
order denying a motion to appoint counsel, we lack jurisdiction. Castillo v,
State, 106 Nev. 349, 3562, 792 P.2d 1133, 1135 (1990). Accordingly, we
ORDER this appeal DISMISSED.
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CC:
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%

Hon. Stefany Miley, District Judge
Brian Kerry O'Keefe

Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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. ¥ CERTIFIED COPY-
This degument is.2 full, true and cafrect copy of
the ariging] en file and of record=in my office.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 66785
Appeliant, District Court Case No. C202793
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: December 30, 2014
Tracie Lindeman, Clerk of Court

By: Sally Williams
Deputy Clerk

cc (without enclosures):
Hon. Stefany Miley, District Judge
Brian Kerry O'Keefe
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the Stat% ?f Nevada, the
REMITTITUR issued in the above-entitled cause, on JAN 06 20 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED

JAN 05 2015
CLERK OF THE COURT

1 14-42397
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GEAIBOIN

FILED

NoCA SEP 16 2019
Brizg Lerey O’Kwﬂe t_Ge2d44 tﬁ..._. :
Lauzalock CaZractional GCewesr - - -
i Desect $fafe Py  CHEAKCFCODRT
LeveloeiyNevade—904ts P Bex 650
etibiger In Pro Se LA 5?”"65’: AN 1R e
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK
* k k k ®
B Kefey Ceere ) . (777@55 POSTACT W)
—PETmr,EER s ) Case No.y O4C202793/and 05¢207835
) .
-vs- ) Dept. NoJ e o4 (ﬁvll-h
)
The 5ide oF Nevld d, el ) «< n
) _AND
"y Case No.  _ORCZ56¢30
DEspodEs )
DESTRERT ) Dept Ne. XVil
NOTICE OF CHANGE OF ADDRESS -(FoR THAEE CASES ABc\'E)
NOTICE IS HEREBY GIVEN THAT the address of __ Btiza KerrY C"{Jeeﬁe , in pro
se, has been changed to the following:
W He h Desert Stade ‘Pméwﬂ
1260—Prisen—Read P3. Box G50
hoveloekyNevada—RO4E9 IneaNn  SPRINEY, N, BTt -7
All further correspondence should be addressed to "pe-'-."-t‘-[;;ng{‘ at his
!
new address above.
¢ .
Dated this 3 day of Fe P’#‘&V‘ AE;' , 20 (1 3 PJ:‘!’th'f Nes z6.iks:
B c @«; [ 5%1444
Y B E. Qn@l T_Jozdf
" Ho.8.p.
260—Prison—Read
Lovetonk Hovada 8041 P.o- 3oxX 50
MM..\)T’@,
Pe/-“ﬁc;yr In Pro Se Alevaly 14
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CERTIFLICATE OF SERVICE

I do certify that I mailed a true and correct copy of the foregoing NOTICE

OF CHANGE OF ADDRESS to the below address(es) on this ___{3_% day of :ﬁ@ﬁm ber ,

20_{{__, by placing same in the U.S. Maill, First-Class postage, per NRCP 5(b):
‘é ¢ rétzﬂ?f\ Gfﬂ:’ﬁ‘ﬂ/\ ) C/f-ctt c’f G}ur('

2w (ewty ﬂw.( 22> Fee
tar [.-’eanzf Nv.  Eqio¢

—————

Cleed e —— | )
e AU Kegsherat (fsere offhe CMEE Syrhesr wil]

b‘e wervexl E‘}‘ Fftﬂ Q{f‘:L ¢ “p‘b{[owa’ b
i) O/J—l (C &u\"?f arfru,}’ M{WW Z) 0#’(“ Gr'ﬂ.‘( /}(l%; Ry @‘Mefal

'. 555 & WayHCTon Ave. # 3902
20 lasdy e é;rr Ye5=1r Ny gaeei
L1 Veac Mo 1155 . /
oy . . Briga K- O fech ¥ Joedy
H DfSer]L 9{3/( E,@‘ Levelock Correctional—Center -
200-Prisen-Read
Pe. T G = ;1‘

Iodian (Sf‘»‘ff_gr /\/V’ &je7c 2// -
SR 7]

In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

I do affirm that the preceding document, NOTICE OF CHANGE OF ADDRESS, does
NOT contain the social security number of any person.
Dated this (3’% day of 39[:,:. [;a( y 2017 .
o 7 TR
(Dﬂ/ﬂ"ﬁ%c/ In Pro Se
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Electronically Filed
11/19/2019
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CLERK OF THE COURT

L8111V OHL W a3 W

B0 81 ADM: LLrORM 24.065
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Lovelock Cotrectional Center
1200 Prison Road
Lovelock, Nevada 89419
:%i[t?lfw;u“,/ 4@%”M%In Pro Se
IN THE FIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLAREK
X ok k ok k
J (5> FYe (C4sef
Bra teeey O lere ) g
Plonfifl- Rbihoss , ) Case No. CZ%EO/ A8 -78¢325-y,
. ) ’
-vs- ) Dept. No. XV M
i 574 NEV; ) !
C O of NEVA) ) B czmss(P
s ) _
. y dot- XK
p,,é_w_(ﬂt, ﬂ&gx& }
)

NOTICE OF CHANGE OF ADDRESS

' . >
NOTICE IS HEREBY GIVEN THAT the address of P Loory (7 #fdéc » in pro
{

se, has been changed to the following:

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

- s
All further correspondence should be addressed to B{‘/M /9 A}(’Xﬂé at his

new address above,

Dated this //‘M day of MWM&W y 2049 .

XY
Briy fon, OC%sA #_goz4L

) Lovelock Corfectional Center
NI ¢ (e t 7/eqm /\A Fé 11,‘2,32123?0;;::: 89419
O feer ﬁeg&%au/ botver Dot idurg In Pro Se
Netancss Guosl < vtz
Chat Borty 81" Crgen it
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CERTIF¥ICATE OF SERVICE

I do certify that 1 mailed a true and correct copy of l:he foregoing NOTICE
OF CHANGE OF ADDRESS to the below address(es) on this ﬁ day of /{ Vemﬁa- .

20 lj , by placing same in the U.S. Mail, First-Class postage, per NRCP 5(b):

Qlell | Exbte Tact- Dist (Y.

206 Lew (s P , B> Hof
(r Yegae, My gwsr

el Heare ) Moty Hln, Gocs
Unzé om / ECF 10 N Cptsn) St
C'me ¢k N, 8?7«1

NOTEY s iy WD @M b Ok Carl

besicto/  7achey ;‘*/ %T%W

Brn, KO Lelf

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

%{/W In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

I do affirm that the preceding document, NOTICE OF CHANGE OF ADDRESS, does

NOT contain the soclal security number of any person.

Dated this fzbﬁ day of )\/W?A{ , 20 77 .

EN AR 74

_Prin, [ Qi

?5/"//’"/ In Pro Se
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Case No. (20271 13 F"_ED

/

Dept. No. 'V"[[ MAR 0 4 202
Ly
e

IN THE BVH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF (3424

* * % * *

,3%/)5[ ﬁfflﬁy 9%5’76 /

)
of = )
?e/'{"wit’/‘/ )
)
-vs- ) REQUEST FOR SUBMISSION
. ) OF MOTION
G KAz _or NEVALA. ) D
u&)m clen |~ )

It is requested that the ;e‘/f"/w/-l 75 Efﬁ@fc/g/z{
FACTUHC.  INNOCENCE  RilSuptr @ Nes 3494 - 3¢550
which was filed on the é,‘/ day of Fexl*a;u‘\/ , 202 , in

the above-entitled matter, be submitted to the Court for

decision.

Dated this 27%day of f&gﬂ«#&/ , 2020 .

Lovelock Corr ctional Center
1200 Prison Road
Lovelock, Nevada 89419

/f/ émﬂ/ .In Pro Se
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CERTIFICATE OF SERVICE BY MAIL
I do certify that I mailed a true and correct copy of the

foregoing REQUEST FOR SUBMISSION OF MOTION to the below

address (es) on this 27{%day of }Z%!ﬂﬂ{h(/ , 202d , by

placing same in the U.S. Mail via prison law library staff,

pursuant to NRCP 5 (b): 5-’}(( é//‘% >ié,, 2334 2(¢

22000,

s Xz
Brun b~ Ofl&bh % v/
Lovelock Correctional Centér
1200 Prison Road
Lovelock, Nevada 89419

| 2//’740;6/ In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding
REQUEST FOR SUBMISSION OF MOTION does not contain the social
security number of any person.

th s )
Dated this 77  day of f{f&f“?r“/ , 20 2

?‘c‘/’t%‘vl;} In Pro Se
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LovelockCorrectional Center APR -4 2022
1200 Prison Road '
%...Aﬁ-u
Lovelock, Nevada 89419 CLERK OF RT
Z%éﬁ&%gf In Pro Se
EggTH

DISTRICT COURT

CLARK COUNTY, NEVADA

* % % % %

Brua_KeedY O°Keere ; ¥ Case oF Ligt Inpressiy |
Plaintiff, ) Case No. A-iB-7830E5~C202793
) _ —
_vs- ) Dept. No. _ xyxi¢ - 24
)
THE STATE oF NEVARA ; Oriicéﬁ ” Erta B:z//ow
;)
: )
Defendant . )
)
OMNMIBUS -~ NOTICE OF APPEAL
NOTICE IS GIVEN that Plaintiff, Arm ér,{/ O’//w%{( ,

in pro se, hereby appeals to the Nevada Supreme Court the ckwﬂp/
7[ OMN By MogioN NRE 176.55S / NR P 60 (29 on He rseues on M«e 2,
as flled/entered on the tgiy day of ﬂﬁ@%y{ . 2022.,

(complete if applicable) and the

, as filed/entered on the day of

, .20 , in the above-entitled Court.

Dated this 30‘{//‘ day of /V/’

JM A @W

BNWA - O'loed” # Gez44 |

IR Lovelock Correctional Center
- 1200 -Prison Road
Lovelock, Nevada 89419

i e (Skuiex on 1{/)@1( on ?%e Plaintiff In Pro Se

hereby 2 Hached -
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Case No. — A-18- 83069 - o4 C202 703
CERTIFICATE QOF SERVICE

I do certify that I mailed a true and correct copy of the
foregoing NOTICE OF APPEAL to the below address(es) on this
zéjéq day of /ﬁz%VQQ ., 20 ZZ-, by placing same in the

U.S. Mail via prison law library staff:

c?f;l&ar Sl & Ne. 267 (624
O 14 A pegistesed” PUo1 fequtrof cmELF derved Ay O(crﬁ
[ WZ THIOKE (/O/ZE Rz ol 8.65 (2) (7/5 ,@ g%fec/ \7/7/( o 5

L STl (rtepmls
Q%Mc@ ust S ChA Ceny Disteicf 47%,,%7/
—— _ .

N Foftesn \«Z@ﬁf
Boren ‘r‘:"f @/éefef/«
'z ?HKM P -
ww["‘ﬁfc NV 849
P LD |
Bz - O Feplt 1 ¥ _gadl-
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Paper @/D)/ A

Petitioner In Pro Se

- AF TION PURS TO NRS 239B.03

The undersigned does hereby affirm that the preceding
(8- 73649
NOTICE OF APPEAL filed in District Court Case No. CZZ 1D

does not contain the social security number of any person.

Dated this }6%/ day of Mﬂ/&// ,-202Z22 .

;&& [:O(%
B K- O [tk

Petltloner In Pro Se

of 3

2
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
STATE OF NEVADA,

Plaintitf(s),
V§.
BRIAN KERRY O'KEEFE,

Detendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Brian K. QO'Keefe
2. Judge: Erika Ballou
3. Appellant(s): Brian K. O'Keefe
Counsel:

Brian K. O'Keefe #90244

1200 Prison Rd.
Lovelock, NV §94190

4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV 891{H

04202793 -
1242

Case Number: 04C202793

Case No: 04C202793

Dept No: XXIV

Electronically Filed
4152022 1:44 PM
Steven D. Grierson

CLERE OF THE COU EE




11,

(702) 671-2700

Appellant(s)s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s} s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 6, 2004

. Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Misc. Order
Previous Appeal: Yes

Supreme Court Docket Number(s): 44372, 44644, 48673, 49329, 65040, 66785. 81867

. Child Custody or Visitation: N/A

Dated This 5 day of April 2022.

Steven D, Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Brian K. O'Keefe

04C202793

-2

1243
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IN THE EIGETH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
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1200 Prison Road
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?5 J.j}‘éfwi" In Pro Se

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY QOF CLARK

* k * * %

July 6, 2022

Bl Keeey O eere | 9:30 AM
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Case No. (04(2c2793

Dept. No, !3!1/ Id)
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MoTien 76 VACATE SUDGMENT (NS (74.555)
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CERTIFICATE OF SERVICE BY MATL

I do certify that I mailed a true and correct copy of the
foregoing MWE)M 76 VAcHTE JubdereRT (wes (7&-5'SS>
to the below address(es) on this 27% day of ”7‘:7% (F;(’M}b .

20 ZZ , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b):@ :Z;IK:/J& EZ)QQ £.c5 (JBL(‘@_}/@VP&
Nt 78 cleel ¢ AN degisterad partielpast of the OM [E0F Syste
Qﬁezwce Lr@ wil “he servd by the Clrl of Cout- ok

o Z%)m&ff o ?Jr‘{'ﬂz‘#?} A L
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Fran O'leck Hcate

 CC -
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2. L OY

Brat K Lecde ¥ 90zd(
Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

?ﬁ\/f‘[fuaw In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding

/LZ(;-/TUJ e %07’7@ TANOMEL T filed in
District Court Case No. 0202,7?} does not contain the

social security number of any person.

Dated this Z?ﬂt’ day of /777\2, , 2022 .
— ,
<j>uu &/‘ C)IKfiUZi

&:z A ‘ < [ s g &F‘r

—?G‘-);J(a'f(f In Pro Se
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" (702) 671-2500

Electronically Filad
TH3r2020 237 PM
Steven D. Grierson

Cl OF THE CO
RSPN &”A ,ﬂw«v/
STEVEN B. WOLTSON _ '

Clark County District Attorney
Necvada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attomey
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

trorney for Plaintiff i
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, :
Plaintiff,
e CASENOQ: A-20-811284-C

BRIAN K. O'KEEFE, 04C202793
#1447732 DEPTNO: XXl

Delendant. J

STATE’S RESPONSE TO DEFENDANT’S PETITION TO ESTABLISH FACTUAL
INNOCENCE, SUPPLEMENTAL PETITION TO ESTABLISH FACTUAL
INNOCENCE, AND MOTION FOR APPOINTMENT OF COUNSEL
DATE OF HEARING: Au%ust 24, 2020
TIME OF HEARING: [0:15 AM
COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chicf Deputy District Attorney, and

hereby submits the attached Points and Authorities in Response to Defendant’s Petition To

Establish Factual Innocence, Supplemental Petition 10 Establish Factual Innocence, and
Motion for Appointment of Counsel.

This response is made and based upon all the papers and pleadings on file berein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
Il

\\CLA.'RKCOUNTYDA.NET\C&HCASFJVWS\!S\EO!&BS\SC-RSPN—(OKEEFE. BRIAN)001 DOCX

Case Numbar: A-20-81 1284-C

87
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POINTS AND AUTHORITIES A e

STATEMENT OF THE CASE Y

On July 6, 2004, the State filed an Information chargingn:z?/l(erry O'Keefe,
ydnaﬁz@qﬁoner") with: Count 1 - Battély With Intent To Commniit A Crime Gc@
' NRS 200.400)2>0011nts 2-4 — Sexual Assault (Felony —NRS 200.364, 200.366); Count 5’-
’ _Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366); and Count 6 — Burglary
(Felony -NRS 205.060). Petitioner plead not guilty to the charges alleged against him.

O October 25, 2004, the jury trial commenced and concluded on October 28, 2004,
The jury returncd a verdiet of guilty for Count 1 - Battery (Misdcmcanor); and Count 6 -
Burglary (Category B Felony).

On December 2’f, 2004, the District Court sentenced Péﬁﬁona to: Count 1  Credit for
time served; and Count 6 @ minimum of twenty-four {24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; suspended, placed on
probation foran indeterminate period not to exceed five (5) years. The Judgment of Convictien
was filed on January 3, 2005.

On February 1, 2005, Petitioner filed a Notice of Appeal. The Nevada Supreme Court
affirmed Petitioner’s conviction on January 23, 2006. See O’'Keefe v. State, Order of
Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on February 17, 2006.

On July 24, 2006, Petitioner filed & Petition for Writ of Mandanus seeking transcripts,
his file, etc, The State filed its Opposition on August 7,2006. The Order denying this Petition
was filed August 17, 2006.

On October 19, 2006, Petitioner filed a Motion for New Trial and 2 Supplement ta that
motion on Necember 13, 2006. The State filed its Opposition on November 14, 2006, The
District Court denied the motion on December 18, 2006. On December 26, 2006, Petitioner
filed a Notice of Appeal. The Nevada Supreme Court affirmed the district coutt’s denial of
Petitioner’s Motion for New Trial on March 24, 2008; Remittitur issued April 18, 2008. See
O’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24, 2008).

2
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January 30, 2014, the State filed its Opposition. On February 3, 2014, Petitioner’'s Motion was
denied pursuant (o a hearing, The Order denying Pelitioner's Molion was entered on February
14, 2014,

On September 22, 2014, Petitioner filed a Motioﬁ to Appoint Counsel. The State filed
its Opposition cn October 10, 2014, On October 13, 2014, the District Court denied the
Motion; the Court then filed the order on October 29, 2014. On October 24, 2014, Petitioner
filed a Notice of Appeal. On December S, 2014, the Nevada Supreme Court dismissed the
appeal.

On Scptember 30, 2014, Pctitioner ﬁlcd a “Petition for Writ of Coram Nobis Based on
Acquittal of All Felonies Which Underpinned Count 6 Burglary Thereby Court in Want of
Jurisdiction With New Sentencing Judge Lacking This Knowledge and Fact!” The State
respond on October 20, 2014. On October 22, 2014, the Court took the matter off calendar as
the Court did not have junsdiction due to Petitioner’s pending appeal regarding the Writ of
Coran Nobis.

On February 7, 2020, Petitioner filed the instant “Petition to Establish Factuai
Inaocence Pursuant to NRS 34,500 to NRS 34.990 Inctusive” and 2 Motion for Appointment
of Counsel.' On March 10, 2020, Petitioner filed a Supplemental Petition and a Motion for
Leave of Court Lo file the Supplemental Petition. On June 15, 2020, the Disuict Court ordercd
the State to file a wrilten response. Thie State responds herein.

STATEMENT OF THE FACTS

Victoria Whitmarsh (“the victim”) testified that at the time of the crime, she was ina

dating relationship with Petitioner, Reporter’s Transcript on Appeal (“RTA™) 10/26/04 at 26-
27. She also testified that she and Petitioner were living together at the Budget Suites on
Rancho Drive. RTA 10/26/04 at 49. According to Victoria, there was strife in their relationship
because of Petitioner’s drinking problems and his thoughts that she was unfaithful. RTA
10/26/04 at 28-44, The victim 1estified that she suffered abuse at Petitioner’s hands many times

| On March 20, 2020, Defendant filed a "Motion 10 Take Judicial Notice of Case Summary of Case No. C202793... 3
Exhibit *G*". On June 15, 2020, this Court denied the motion, On April 6, 2020, Defendant filed a Motion to Take
Judicial Notice of NRS 33.018.. _.Order Vacating Judgment™,

4
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On February 5, 2007, Petitioner filed a Petition for Writ of Habeas Corpus; on February
15, 2007, Petitioner {iled a Supplement (o his Pelition. The State filed its Opposition on April
6,2007. The District Court denied his Petition on April 11, 2007. On April 19, 2007, Petitioner
filed 2 Notice of Appeal. The Findings of Fact, Conclusions of Law and Order was filed May
17, 2007. The Nevada Supreme Court alGirmed the district court’s denial of Petitioner’s
Petition on March 24, 2008; Remittitur issued April 18, 2008. Sec O'Kesefe v, State, Order of
Affirmance Nos, 48673 and 49325 (March 24, 2008).

An Order Honorably Discharging Probationer was filed September 10, 2008. An Order
for Disposal of Exhibits was filed October 17, 2012.

On December 6, 2013, Petitioner filed a Petition for Writ of Mandamus or, in the
Altcmativé, Writ of Coram Nobis. He alse filed a Motion to Appoint Counsel. The State filed
its Response to both Motions on December 18, 2013. On December 19, 2013, Petitioner filed
a “Motion To Supplement i’ctition For A Writ Of Mandarmus Or, In The Alternative, Writ of
Coram Nobis With A Certified Copy of 1.0.C To C202793.” On December 27, 2013,
Petitioner filed a “Supplement of Evidence of Suicides and Self Mutilations and Mental Health
Along with Ninth COA on, Namely, A Double J eopardy Violation, Case No. 12-15271." On
January 28, 2014, Petitioner filed a Reply to the State's Response. On January 29, 2014, the
Court denied Petitioner’s otiginal Petition and all Supplements pursuant to 2 hearing. The
Order was entered on February 14, 2014. On February 12, 2014, Petitioner filed a Notice of
Appeal regarding his Petition for Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis. On July 23, 2014, the Nevada Supreme Court affirmed the District Court’s judgment.
See Q'Keefe v. State, Order of Affirmance Nos. 65040 and 65217 (July 23,2014). On August
8, 2014, Petitioner filed a pro-per “Motion to Stay Mandate Pending Certiorary Review.” On
August 15, 2014, the Nevada Supreme Court pranted the Motion and ordered that Remittitur
would be stayed until December 1, 2014 and shall issue on December 8, 2014,

On January 10, 2014, Petitioner filed a “Motion for Default Judgment for State's Failure
to Exercise Simple Reasonable Due Diligence 10 ‘Serve’ Petitioner Copy of Opposition in

‘Conjunction’ with “Filing’ with Emphasis on A.G.O. No 2002-15 (March 21, 2002). On

3
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A. Petitioner Failed to Establish that His Exhibits and Affidavits Constituted
Newly Discovered Evidence.

Here, Petitioner failed to provide this Court with any newly discovered evidence.
“‘Newly discovered evidence’ mcans evidence that was not available to a petitioner at trial or
during the resolution by the trial court of any motion to withdraw a guilty plea or motion for
new trial and which is material to the determination of the issue of factual innocence.” NRS
34.930. '

At trial, Peunoncr testified that while he and the victim both paid rent towards the '
apartmcnt, the apartment at the Budget Suites was in the victim’s namc only. RTT- 10/27/04
at 110, The victim also testified that she lived with Petitioner at the Budget Suites. RTA
10/26/04 at 49. Clearly, this is a fact that was always known to the Petitioner and this evirdsncc
was heard by the jury. Accordingly, the attached Exhibits and Affidavits cannot constitute
“newly discovf:;ed evidence” since this evidence was made available to Petitioner at trial.

Moreover, the attachment of the opinion in State V. White cannot constitute newly discovered

evidence as this was a legal opinion and separate from his case.”
Finally, Petitioner’s submission of the Information and Judgment of Conviction ¢cannot
signify “newly discovered evidence” because these documents are not picces of evidence. For

these reasons, Petitioner failed to present any evidence that sufficiently meets the stat.ltory

‘ standard of “newly discovered evidence™.

B. Pctitioner Failed to Establish Factual Innocence.

Petitioner failed to cstablish lhai\e was factually innocent of the Burglary conviction

“and his reliance on State v. White cannot constitute factual innocence. First, Petitioncr

prn\’lOUSly argued that his “counsel was ineffective for failing to present a defense to burglary
based on the fact that O’Keefe was & cohabitant of the apartment.” Order of Affirmance,
NSC No. 48673, filed March 24, 2008 at 10. (emphasis added). According to the Court,
“[b)ecause unlawful eniry of the apartment was not a necessary element of burglary,

cohabitation of the apartment or lawful entry of the apariment was not 2 viable defense to the

1 peiitioner’s arpuments’ regarding this cese, and the relation to his case, will be discussed below.
10
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charge of burglary.” Id. The applicable statute at the time was in effect from 1995 until 2003.
Seg NRS 205.060. Since he Nevada Supreme Courl issued their decision in Slate v. While,
the Burglary statute had been revised. See NRS 205.060. Accordingly, any additional

doctrine. “The law of a first appeal is law of the case on all subsequent appeals in which the
facts are substantially the same.” Hall v, State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975)
(quoting Walker v. State, 85 Nev. 337, 343,455 P.2d 34, 38 (1969)). “The doctrine of the law
of the case cannot be avoided by a more detailed and precisely focused argument subsequently
madec aftcr reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Cicarly, this
alleged “newly discovered evidence™ is not distinguishable from any other claims made in a
previous petition. erefore, Petitioner’s claim that his cohabitation of the aparment with the

victim establishes a claim sufficient to rmeet the statutory standards of fagtual innocence 18

meritlcs’g

claim would be belied by the record. According to State v. White, “a person with an absolute
right to enter a structure cannot commit burglary of that structure.” 130 Nev. 533, 538, 330
P 3d 482, 485-86 (2014). “[Clonsent to the entry is not a defense to burglary if the person
“acquired the entry with felonious intent.” Id. at 537-38; 330 P3d at 485; citing Barrett v.
State, 105 Nev. 161,364,775 P.2d 1276, 1277 (1989). Further, “while ownership may be one
factor to consider, the appropriate question is whether the alleged burglar has an absohute,
unconditional right to enter the home.” [d, at 53839, 330 P.3d at 4386.

Unlike White, where the defendant in that case “could not be ejected or prevented from
_entering the residence, especially since he s1ill retained his keys to the house...”, the ?etitii;ner
in this cas@reviously instructed to leave the property by LVMPD. RTA Lefié/% at 55;
Sec White, at 539, 330 P.3d at 486. Moreover, the victim testified that she only allowed

Petitioner to enter the property under the guise that he was picking up his belongings. RTA

3 Which the State argued above there is no “newly discovered evidence".
 Which it cannot a5 this Court cannct overrule the Nevada Supreme Court. See NEV. CONST. At V1§ 6.

11
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Case 3. 14-cv-00477- RCJ—VPC Document 7-2 Filed 12/01/14 Page 47 of 114

| Comema =2

2 IN THE SUPREME COURT OF THE STATE OF NEVADA
3
4 - h )
51 BRIAN KERRY O'KEEFE - | case ch‘, 53859 )
p | District £ o, C250630 -

- Appellant, . B
7 N a ‘ . -
e ~ FILED
THE STATE OF NEVADA,
o AUG 19 208
Respondent.
1 0 TRACIE K LINDEMAN

; CouRT
. FAST TRACK STATEMENT ;WQ,
il ' EPUTY CLERK

1, Name of party filing this fast track statement: Appcﬂant Brian O’ Keefe

12 2, Name, law ﬁrm, address, a and number of attormey submltting this fast track
1 statement: JoNell Thomas, Clark County Special Public Defender’s Office, 330 South 3rd ‘
4 Street, Suvite 800, Las Vegas, Nevada 89155, (702) 455-6265.

151 3. Name if different from trial counsel: n/a ’

16 4. Judicial district county, and district court docket. pumber of lower coort
17 proceedings: Elghth Judicial District Court, Clark County,'Docket No. C250630

18 5 Name of judge issuing order appealed from: Honorablc Michael Villani -

19 6. Length of trial. 5 days. :

20 7. -Conviction appealed from: One count of second degree murder with use o_f a deadly
21 WEeapon. h .
22 8. Sentence for each count: A term of 10 to 25.years for second degree murder and a
23 consecutive te-:m of 96 months to 240 months for the wcapons cnhancemcnt. '
24 9, Date district court anununced decision, sénténce, O order sppealed from. 5/5/09;
2 10. Date of entry of written judgment or order appealed {from: 5!8!09

23 11, If thi ER der on a petition for a writ of habeas corpus n/a

. 12. M foe tlmej;j[(; ﬁh% téle noticy of appealwas tolled by a post-judgment mohun. n'a

nuﬁ '&-ﬂm

o9- 20141 |
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13. Date notice of appeal filed: 5/21/09
14, Specify rule governing the time limit Tor filing the notice of appeal: NRAP 4(b).
15, Specify statute which grants this court jurisdiction: NRS 177.015.

1
2
3
4 { 16. Specify nature of deposition. Judgment of conviction entered pursuant to a jury verdict.
5 11 17. Pending and prior proceedings in this coort. None known to counsel.
6 | 18, Pending and prior proceedings in other courts. None known to counsel.
7 1 19. Proceedings raising same issues. None known to.cusrent counsel.
8 120. Procedural history. The State charged 0O’Keefe with murder with use of a deadly
9 l weapon. 1 App. 1. He entered a plea of not guilty and invoked his right to a specdy trial.
10 | 1 App. 5. The State filed a motion to admit bad act evidence which was addressed by the
11 | district court. 1 App. 8. Itdid not include as a-bad act the claim that O'Kecfc used a racial
12 | epithet whilé talking with an officer. 1 App. 8:9. An Amended Information was filed. 1
13 t App. 12. The State did not charge a theory of felony murder. 1 App, 12. Trial began on
14 § March 16, 2009. 1 App. 20, 65. During trial, O’Keefe filed 2 bricf on the admissibility of
15 l evidence of the alleged victim’s history of suicide attempts, anger outbursts, anger
16 | management therapy, self-mutilation {with knives and scissors) and erfatic behavior. 2 App.
17 1 313. Proposed jury instructions were submitted by O'Keefe. 2 App. 322. After five days
18 § of trial, on March 20, 2009, the jury returned a verdict finding O'Keefe guilty of secend
19 | degree murder with-use of a.deadly weapon. 2 App. 309, 380. O’Keefe filed a motion to
20 | settle the record, which addressed matters that took place in chambers and during unrecorded
21 | bench conferences. -2 App. 381: Argument on the motion took place on April 7, 2009. 2
22 | App. 387. The sentencing hearing was held on May 5, 2009. 2 App. 391. As noted above,
| g 23 | thisimel ed. |
C;}K\‘ 24 V21, Statement of facts, Brian O’Keefe and Victoria Whitmarsh, the alleged victim, met in
| %\ / 25 [Narcatment facility'in 2001. 1 App.95,2 App. 256. They dated and co-habitated off and on,
26 1 and had what could be described as a very fumultuous relationship. 2 App- 256-57. In2004, |
K 27| O'Keefe was convicted of burglary for entering into the couple’s joint dwelling with the

28 1 intent to commit a crime against Whitmarsh. O’Keefe was sentenced with probation, but his

2
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Electroncaby Filed
01/06/2011 1269:47 PM

Q%,j.g.’«;m—

CLERK OF THE COURT

0332

DAVID ROGER

Clark Coum% District Attorney
Nevada Bar #00278!
CHRISTOPHER LALLI
Nevada Bar #005398

Chiet D?ug Districi Aftorney
[1Z MERCER

Deputy District Attomney

Nevada Bar #0010681

200 Lewis AVEE . oy gpmmrr T T [ p——
Las Veg,as, Nevada 29155-2212 e
(702) 6 1-2500 '
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
Case No. (250630
-5~
Dept No. XVII
BRIAN O'KEEFE,
#1447732
Defendsnt.
}

NOTICE OF MOTION AND MOTION IV LIMINE TO ADMIT EVIDENCE
OF OTHER BAD ACTS PpRSUANT TO NRS 48.045 AND
EVIDENCE OF DOMESTIC'VIOLENCE PURSUANT TO 48.061

DATE OF HEARING: 01/20/2011
TIME OF HEARING: 8:00 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Atlortey, through
CHRISTOPHER LALLI, Chief Deputy District Attorney, and LIZ MERCER, Deputy
District Attorney, and files this Notice of Motion and Motion to Admit Evidence of Other
Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence Pursuant to NRS
48.061.

il
)
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X SEE A (o finex 257 28 ! que’s” RE0
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no visible injury, no arrest was made. However, Defendant was escorted from the rcsidcn.ce
he shared with Victoria by Officer Price with the Las Vegas Metropolitan Police Department
and Instructed to not return for twenty-four (24) hours. At approximately 11:00 p.m, that
same datc, Defendant returned to residence, burst through the door open and entered. A
verbal ergument again ensued. Defendant then began slapping Victoria with open hands on
both sides of her face, breaking her glasses in the process. A neighbor who heard the noise
telephoned police. Defendant fled the arca prior to Officer Price’s arrival.  When Price
responded, he found Victoria crying, in fear, with a visible injury to her face. Defendant was
subsequertly charged with battery constituting domestic vialence, third offense in Case No.
C207835. After Jury Trial, Defendant was convicted of the charge and sentenced to twenty-
four (24) to sixty (60) months in the Nevada Department of Corrections.

Event Number 040403-1089
On April 3, 2004, Defendant retuped to the apartment and began shouting at Victoria

for calling the police on him the day prior and coptinued to accuse her of being unfaithful.

Defendant then slapped Victoria across the face and tried to comer her., Vicloria was able to
escape, fled from the apartment and ran {0 the apartment office. The maneger, Linda
Eggleston, heard Victoria screaming, “Help mel Help mel” Eggleston was able to grab
pull her into her office and lock the door. Then, they called the police. Officer

Victoria and
contacted Defendant at the couple’s apartment and he was arrested for two (2)

Rumery
for the April 2 incident and one for the

counts battery constituting domestic violence — one
April 3 incident. Defendant was charged for both incidents in Las Vegas Municipal Court
Case No. C581783A and pled guilty to Battery Constituting Domestic Violence.

- Event Number o0s29-2232  ((Case CZoZ T3, ﬁg&r WrwSA'{ onvelin
in the late hours of May 28, 2004/early morning hours of May 29, 2004, Victoria and

Defendant got into & verbal argumﬁ—'{’hc police W e again called to the couple’s

_&s'_nd_ggg_and Defendant left for & cooling off period. Later on May 29, 2004 dispatch

received a call from the Budget Suites ‘management office where Defendant and Victoria

tesided reporting 2 domestic incident between the two (2). Security advised dispatch that

"
29, 729%
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 84511
Appeliant, District Court Case No. A783689,C202793

VS.
THE STATE OF NEVADA, F'LED

Respondent.
JUN 21 202

oo

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

CLERK'’S CERTIFICATE
STATE OF NEVADA, ss.

JuU NT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows: '

“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 29th day of April, 2022.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged

and decreed, as follows:
04C202793
M . o CCJD
Reheanng Denied. NV Supreme Court Clerks Certificate/Judgn

[

Ny e, —

IN WITNESS WHEREOF, 1 have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
June 20, 2022.

Judgment, as quoted above, entered this 24th day of May, 2022.

Elizabeth A. Brown, Supreme Court Clerk

By: Andrew Lococo
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 84511
Appellant, F l
vS.
THE STATE OF NEVADA, L E D
Respondent. APR 29 2022
BTNy

ORDER DISMISSING APPEAL  *—lddeode.

This is a pro se appeal from an order denying a motion for relief
from judgment. Eighth Judicial District Court, Clark County; Erika D.

Ballou, Judge.
Because no statute or court rule permits an appeal from an

order denying a motion for relief from judgment in a criminal matter, we
lack juriediction. Castillo v. State, 106 Nev. 349, 362, 792 P.2d 1133, 11356

(1990). Accordingly, we
ORDER this appeal DISMISSED.

;léﬁve-rai\ 4.

Hardesty A

gl 1 (A—“\ J
Stiglich Herndon

cc:  Hon. Erika D. Ballou, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

22-13703
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O’KEEFE, No. 84511

Appellant, :

vs.

THE STATE OF NEVADA, Fa L E D

Respondent. MAY 24 202
i e et
w

ORDER DENYING REHEARING

Rehearing denied. NRAP 40(c).
It is so ORDERED.

/ l&-«\ Lok, | 3.

Hardesty
J.
Stiglich
L ; , d.
Herndon
cc: Hon. Erika D. Ballou, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
Suwasuc Counr
or
Newna
- e A2-1b43Y
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 84511
Appellant, District Court Case No. A783689,C202793
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: June 20, 2022
Elizabeth A. BroWn, Clerk of Court

By: Andrew Lococo
Deputy Clerk

cc (without enclosures):
Brian Kerry O'Keefe
Clark County District Attorney \ Alexander G. Chen
Steven D. Grierson, Eighth District Court Clerk
Hon. Erika D. Ballou, District Judge

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of mﬁ Stite' of Nevada, the
REMITTITUR issued in the above-entitied cause, on 212022 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

JUN 21 2022

CLERK OF THE COURT
‘ 1 22-19380
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Electronically Filed
6/30/2022 3:47 PM
Steven D. Grierson

. CLERK OF THE CO
OPP C%J, EAAT.—’

STEVEN B. WOLFSON

Clark County District Aftorney
Nevada Bar #001565

Karen Mishler

Chief Deputy District Attorney
Nevada Bar #13730

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

BRIAN K. O’KEEFE,
#90244
Petit )
etitioner CASENO: 04C202793
V5=
s A-20-811284-C
THE STATE OF NEVADA,
DEPT NO: XXIV
Respondent.

STATE’S OPPOSITION TO MOTION TO VACATE JUDGMENT

DATE OF HEARING: July 6, 2022
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, Clark County
District Attorney, through KAREN MISHLER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Petitioner’s Motion to Vacate
Judgment.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 6, 2004, the State filed an Information charging Brian Kerry O’Keefe,

(hereinafter “Petitioner”) with: Count 1 — Battery With Intent To Commit A Crime (Felony -
NRS 200.400); Counts 2-4 — Sexual Assault (Felony — NRS 200.364, 200.366); Count 5 —
Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366); and Count 6 — Burglary
(Felony -NRS 205.060). Petitioner plead not guilty to the charges alleged against him.

On October 25, 2004, the jury trial commenced and concluded on October 28, 2004,
The jury returned a verdict of guilty for Count 1 - Battery (Misdemeanor); and Count 6 -
Burglary (Category B Felony).

On December 27, 2004, the District Court sentenced Petitioner to: Count 1 — Credit for
time served; and Count 6 — a minimum of twenty-four (24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; suspended, placed on
probation for an indeterminate period not to exceed five (5) years. The Judgment of Conviction
was filed on January 3, 2005.

On February 1, 2005, Petitioner filed a Notice of Appeal. The Nevada Supreme Court
affirmed Petitioner’s conviction on January 23, 2006. See O’Keefe v. State, Order of

Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on February 17, 2006.

On July 24, 2006, Petitioner filed a Petition for Writ of Mandamus seeking transcripts,
his file, etc. The State filed its Opposition on August 7, 2006. The Order denying this Petition
was filed August 17, 2006.

On October 19, 2006, Petitioner filed a Motion for New Trial and a Supplement to that
motion on December 13, 2006. The State filed its Opposition on November 14, 2006. The
District Court denied the motion on December 18, 2006. On December 26, 2006, Petitioner
filed a Notice of Appeal. The Nevada Supreme Court affirmed the district court’s denial of
Petitioner’s Motion for New Trial on March 24, 2008; Remittitur issued April 18, 2008. See
O’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24, 2008).
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On February 5, 2007, Petitioner filed a Petition for Writ of Habeas Corpus; on February
15, 2007, Petitioner filed a Supplement to his Petition. The State filed its Opposition on April
6,2007. The District Court denied his Petition on April 11,2007. On April 19, 2007, Petitioner
filed a Notice of Appeal. The Findings of Fact, Conclusions of Law and Order was filed May
17, 2007. The Nevada Supreme Court affirmed the district court’s denial of Petitioner’s
Petition on March 24, 2008; Remittitur issued April 18, 2008. Sec O'Keefe v. State, Order of
Affirmance Nos. 48673 and 49329 (March 24, 2008).

An Order Honorably Discharging Probationer was filed September 10, 2008. An Order
for Disposal of Exhibits was filed October 17, 2012.

On December 6, 2013, Petitioner filed a Petition for Writ of Mandamus or, in the

Alternative, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel. The State filed
its Response to both Motions on December 18, 2013. On December 19, 2013, Petitioner filed
a “Motion To Supplement Petition For A Writ Of Mandamus Or, In The Alternative, Writ of
Coram Nobis With A Certified Copy of J.O.C To C202793.” On December 27, 2013,
Petitioner filed a “Supplement of Evidence of Suicides and Self Mutilations and Mental Health
Along with Ninth COA on, Namely, A Double Jeopardy Violation, Case No. 12-15271.” On
January 28, 2014, Petitioner filed a Reply to the State’s Response. On January 29, 2014, the
Court denied Petitioner’s original Petition and all Supplements pursuant to a hearing. The
Order was entered on February 14, 2014, On February 12, 2014, Petitioner filed a Notice of
Appeal regarding his Petition for Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis. On July 23, 2014, the Nevada Supreme Court affirmed the District Court’s judgment.
See O’Keefe v. State, Order of Affirmance Nos. 65040 and 65217 (July 23, 2014). On August

8, 2014, Petitioner filed a pro-per “Motion to Stay Mandate Pending Certiorary Review.” On
August 15, 2014, the Nevada Supreme Court granted the Motion and ordered that Remittitur
would be stayed until December 1, 2014 and shall issue on December 8, 2014.

On January 10, 2014, Petitioner filed a “Motion for Default Judgment for State's Failure
to Exercise Simple Reasonable Due Diligence to ‘Serve’ Petitioner Copy of Opposition in

‘Conjunction’ with ‘Filing’ with Emphasis on A.G.O. No 2002-15 (March 21, 2002). On
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1 || January 30, 2014, the State filed its Opposition. On February 3, 2014, Petitioner’s Motion was
5 || denied pursuant to a hearing, The Order denying Petitioner’s Motion was entered on February
3 (| 14,2014,

4 On September 22, 2014, Petitioner filed a Motion to Appoint Counsel. The State filed

5 || its Opposition on October 10, 2014. On October 13, 2014, the District Court denied the

6 [ Motion; the Court then filed the order on October 29, 2014. On QOctober 24, 2014, Petitioner

7 || filed a Notice of Appeal. On December 5, 2014, the Nevada Supreme Court dismissed the

g | appeal.

9 On September 30, 2014, Petitioner filed a “Petition for Writ of Coram Nobis Based on
10 || Acquittal of All Felonies Which Underpinned Count 6 Burglary Thereby Court in Want of
11 || Jurisdiction With New Sentencing Judge Lacking This Knowledge and Fact!” The State
12 | respond on October 20, 2014. On October 22, 2014, the Court took the matter off calendar as
13 || the Court did not have jurisdiction due to Petitioner’s pending appeal regarding the Writ of
14 || Coran Nobis.

15 On February 7, 2020, Petitioner filed a “Petition to Establish Factual Innocence
16 || Pursuant to NRS 34.900 to NRS 34.990 Inclusive” and a Motion for Appointment of Counsel.!
17 | On March 10, 2020, Petitioner filed a Supplemental Petition and a Motion for Leave of Court
18 || to file the Supplemental Petition. On June 15, 2020, the District Court ordered the State to file
19 | a written response. On July 23, 2020, the State filed its Response. On July 27, 2020, Petitioner
20 || filed a “Motion for Judgment on the Pleadings as a Maiter of Law Based on the Petition NRS
21 | 34.960 Establishing a Prima Facie Case Where Question of Law Warrants Relief with this
22 | Court Vacating (F) Burglary Conviction Affording State's Right to Appeal.”
23 On August 24, 2020, the Court denied Petitioner’s Petition to Establish Factual
24 || Innocence, Supplemental Petition to Establish Factual Innocence, Motion to Appoint Counsel,
25 | and “Plaintiff's Motion for Judgment on the Pleadings as a Matter of Law Bascd on the Petition
26 | NRS 34.960 Establishing a Prima Facie Case Where Question of Law Warrants Relief with
27
2 | o B e
Judicial Notice of NRS 33.018 ,..Order Vacating Judgment”.
; 4
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this Court Vacating (F) Burglary Conviction Affording State’s Right to Appeal.” On
September 25, 2020, the Court filed its Findings of Fact, Conclusions of Law and Order,

On November 2, 2020, Petitioner filed a Notice of Appeal.

On April 23, 2021, the Nevada Supreme Court Affirmed Petitioner’s Judgment of
Conviction. Remittitur issued on July 14, 2021.

On June 10, 2022, Petitioner filed the instant Motion to Vacate Judgment. The State
responds as follows.

STATEMENT OF THE FACTS

Victoria Whitmarsh (“the victim”) testified that at the time of the crime, she was ina

dating relationship with Petitioncr. Reporter’s Transcript on Appeal (“RTA”) 10/26/04 at 26-
27. She also testified that she and Petitioner were living together at the Budget Suites on
Rancho Drive. RTA. 10/26/04 at 49. According to Victoria, there was strife in their relationship
because of Petitioner’s drinking problems and his thoughts that she was unfaithful. RTA
10/26/04 at 28-44. The victim testified that she suffered abuse at Petitioner’s hands many times
over the several preceding years, but she always took him back because of how he promised
her that there would be change. RTA 10/26/04 at 28-44, 49.

On the evening of May 28, 2004, the two (2) were at Texas Station bowling and
drinking. RTA 10/26/04 at 50-52. An argument began belween them, because Petitioner was
drinking too much, and Victoria wanted him to stop and go home. Id. As a result of the
argument, the victim ended up walking home alone. RTA 10/26/04 at 54. When Victoria
arrived at the Budget Suites, she contacted security 1o obtain an escort to her room because
she was afraid of Petitioner, and to acquire another key to her room. Id. Security walked her
to the room and found Petitioner present. 1d. Security then called the Las Vegas Metropolitan
Police Department (“LVMPD”) due to the domestic issues. RTA 10/26/04 at 55. LVMPD
responded and asked Petitioner to leave for the night. Id.

Victoria went to sleep for the night and awoke sometime after noon, on May 29, 2004,
to Petitioner knocking on the door. RTA 10/26/04 at 23, 56-57. She did not want to let

Petitioner back into the apartment and reminded Petitioner that he was not allowed on the
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property; however, he stated that he just needed to get his belongings. RTA 10/26/04 at 57.
Victoria ultimately allowed Petitioner inside. RTA 10/26/04 at 57-58.

When Petitioner entered the room, he immediately began behaving aggressively and
accusing Victoria of having sex with other individuals. RTA 10/26/04 at 58-60. Petitioner
struck her about the head, face, and body repeatedly. Id. He then led her onto the couch and
forced her to perform oral sex on him. RTA 10/26/04 at 61. Victoria complied because she
feared for her life. RTA 10/26/04 at 61-62 Then, Petitioner forced her to engage in vaginal
intercourse for a short time before demanding anal intercourse. RTA 10/26/04 at 63-65.
Petitioner then forced her to engage in anal intercourse, and ultimately ejaculated inside of her
anus. RTA 10/26/04 at 65.

Approximately half an hour later, Petitioner forced her to perform oral sex on him and
submit to vaginal intercourse again. RTA 10/26/04 at 68. Additionally, he once again forced
her to engage in anal intercourse. Id. Petitioner could not finish, so Victoria went to the
restroom and would not come out. RTA 10/26/04 at 69. When Petitioner fell asleep, she
proceeded to get dressed and left the room quietly so that she could seek help from Security.
Id.

Security Officer Besse was first contacted by Victoria who was very upset, and visibly
shaking. II RTT 10/26/04 at 108-09. Besse went to the couple’s room and found Petitioner
passed out in the bed, completely naked. II RTT 10/26/04 at 110. Due to the gravity of the
situation, Besse placed Petitioner in custody. I RTT 10/26/04 at 110-12,

Officer Shanan Kelly responded to a call from dispatch, around 5:00 p.m., regarding a
trespasser in custody, specifically “somebody was in custody by security for trespass, possible
battery and sexual assault”. RTA 10/26/14 at 07-08, 22, Contact was made with the Petitioner.
1d. at 09-22. Crime Scene Analyst Horn responded to the crime scene and discovered that the
scene was consistent with Victoria’s version of events, II RTT 10/26/04 at 65-75. Specifically,
he located a white and black Zebra print dress with fecal matter and blood on it and a pair of

blue shorts with fecal matter and blood on it. Id.
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Officer Ray Steiber observed that Victoria was visibly upset and crying. Reporter’s
Trial Transcript Volume I (“Il RTT”) 10/26/04 at 76-77. Victoria advised them that Petitioner
beat her and subjected her to sexual contact. RTA 10/26/14 at 72, Patrol contacted Detective
Moniot, who responded to the University medical Center (“UMC”) where Victoria was
transported. RTA 10/26/14 at 72-73. II RTT 10/26/04 at 142-44,

When Detective Moniot contacted Victoria, she was very withdrawn, visibly upset,
crying vigorously, and holding herself around her mid-section. II RTT- 10/26/04 at 146-47.
Detective Moniot also observed that she was walking “gingerly.” 1d. While speaking with
Victoria, Detective Moniot also noticed that there was a significant amount of hair from
Victoria’s head on her upper body. II RTT 10/26/04 at 150-51. Victoria stated that it was a
result of Petitioner pulling out her hair. RTA 10/26/14 at 73.

Victoria underwent a SANE exam at UMC which was administered by Linda Ebbert.
RTT- 10/27/04 at 17. Nurse Ebbert noted multiple sites of bruising all over Victoria’s body
and a laceration to her upper lip. RTT- 10/27/04 at 23-31. Additionally, she observed several
deep laceralions to Victoria’s anus, RTT- 10/27/04 at 31-34, 37-39. The injuries were

consistent with Victoria’s version of events.

ARGUMENT

L PETITIONER CANNOT DEMONSTRATE THAT HIS SENTENCE IS
ILLEGAL

As an initial matter, it is unclear what type of pleading Petitioner intended for the instant
motion to be as there is no statutorily recognized pleading known as a “motion to vacate
judgment.” Petitioner cites to NRS 176.555 in the title of his motion, which permits the court
to correct an illegal sentence. To the extent that Petitioner claims that his sentence is illegal,
this claim fails.

NRS 176.555 states that “[tJhe court may correct an illegal sentence at anytime.” See

also Passanisi v. State, 108 Nev. 318, 321, 831 P.2d 1371, 1372 (1992). However, the grounds

to correct an illegal sentence are interpreted narrowly under a limited scope. See Edwards v.
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State, 112 Nev. 704, 708, 918 P.2d 321, 324 (1996); see also Haney v. State, 124 Nev. 408,

411, 185 P.3d 350, 352 (2008). “A motion to correct an illegal sentence is an appropriate
vehicle for raising the claim that a sentence is facially illegal at any time; such a motion cannot
be used as a vehicle for challenging the validity of a judgment of conviction or sentence based
on alleged errors occurring at trial or sentencing.” Edwards, 112 Nev. at 708, 918 P.2d at 324,

“Motions lo correct illegal sentences address only the facial legality of a sentence.” 1d.
Motions to correct illegal sentences evaluate whether the sentence imposed on the defendant
is ““at variance with the controlling statute, or illegal in the sense that the court goes beyond
its authority by acting without jurisdiction or imposing a sentence in excess of the statutory

maximum provided.”” Id. (quoting Allen v. United States, 495 A.2d 1145, 1149 (D.C. 1985)).

Other claims attacking the conviction or sentence must be raised by a timely filed direct appeal
or a timely filed Petition for a Post-Conviction Writ of Habeas Corpus per NRS 34.720-34.830,
or other appropriate motion. See id.

Here, Petitioner does not allege that his sentence is at variance with the controlling
statutes, nor does he allege that the court was acting beyond its jurisdiction or that his sentence
is in excess of the statutory maximum. Accordingly, his Metion is outside of the narrow scope
of a motion to correct illegal sentence and must be denied. See id. Further, Petitioner was
sentenced to credit for time served as to Count 1, and twenty-four (24) to one hundred twenty
(120) months as to Count 6, which is within the sentencing range set out in the controlling

statutes, See NRS 200.481, 205.060.
II. PETITIONER CANNOT ESTABLISH FACTUAL INNOCENCE

Next, to the extent that Petitioner intends the instant pleading to be a post-conviction
petition for writ of habeas corpus, he is required to file a petition that conforms with the
requirements of NRS Chapter 34. As such a petition would be procedurally barred as untimely
under NRS 34,726, and as successive under NRS'34.810, Petitioner would nced to demonstrate

good cause and prejudice before his claims could be considered on their merits.

i
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In substance the pleading appears to be most similar to a petition to establish factual
innocence, as he claims to be actually innocent of his Burglary conviction. But such a petition
is required to meet the standards set forth in NRS 34.900-990, Furthermore, Petitioner has
already filed such a petition before this Court, in which he raised the exact same claim; as

explained below, this petition was properly denied by this Court.

When a defendant files a Petition to Establish Factual Innocence, said claim, made under
the relevant statutes, “is separate from any state habeas claim that alleges a fundamental
miscarriage of justice to excuse procedural or time limitations pursuant to NRS 34,726 or
34.810.” NRS 34.950.

NRS 34.960 states in relevant part:

1. At any time after the expiration of the period during which a
motion for a new trial based on newly discovered evidence may
be made pursuant to NRS 176.515, a person who has been
convicted of a felony may petition the district court in the county
in which the person was convicted for a hearing to establish the
factual innocence of the person based on newly discovered
evidence. A person who files a petition pursuant to this subsection
shall serve notice and a copy of the petition upon the district
attorney of the county in which the conviction was obtained and
the Attorney General,

2. A petition filed pursuant to subsection 1 must contain an
assertion of factual innocence under oath by the petitioner and
must aver, with supporting affidavits or other credible documents,
that:

(a) Newly discovered evidence exists that is specifically
identified and, if credible, establishes a bona fide issue of factual
innocence;

(b) The newly discovered evidence identified by the
petitioner:

(1) Establishes innocence and is material to the case
and the determination of factual innocence;

(2) Is not merely cumulative of evidence that was
known, is not reliant solely upon recantation of testimony by a
witness against the petitioner and is not merely impeachment
evidence; and '

(3) Is distingnishable from any claims made in any
previous petitions;
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3. Inaddition to the requirements set forth in subsection 2, a
petition filed pursuant to subsection 1 must also assert that:

(a) Neither the petitioner nor the petitioner’s counsel knew of
the newly discovered evidence at the time of trial or sentencing or
in time to include the evidence in any previously filed post-trial
motion or postconviction petition, and the evidence could not have
been discovered by the petitioner or the petitioner’s counsel
through the exercise of reasonable diligence; or

(b) A court has found incffective assistance of counsel for
failing to exercise reasonable diligence in uncovering the newly
discovered evidence.

4, The court shall review the petition and determine whether
the petition satisfies the requirements of subsection 2. If the court
determines that the petition:

(a) Does not meet the requirements of subsection 2, the court
shall dismiss the petition without prejudice, state the basis for the
dismissal and send notice of the dismissal to the petitioner, the
district attorney and the Attorney General.

(b) Meets the requirements of subsection 2, the court shall
determine whether the petition satisfies the requirements of
subsection 3. Ifthe court determines that the petition does not mect
the requircments of subsection 3, the court may:

(1) Dismiss the petition without prejudice, state the basis
for the dismissal and send notice of the dismissal to the petitioner,
the district attorney and the Attorney General; or

(2) Waive the requirements of subsection 3 if the court
finds the petition should proceed to a hearing and that there is other
evidence that could have been discovered through the exercise of
reasonable diligence by the petitioner or the petitioner’s counsel at
trial, and the other evidence:

() Was not discovered by the petitioner or the
petitioner’s counsel;
(II) Is material upon the issue of factual innocence;
and
(III) Has never been presented to a court.

According to NRS 34.920, factual innocence mcans a defendant did not do the

following:

1. Engage in the conduct for which he or she was convicted,
2. Engage in conduct constituting a lesser included or inchoate offense of the
crime for which he or she was convicted;

1

10
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3. Commit any other crime arising out of or reasonably connected to the facts
supporting the indictment or information upon which he or she was convicted,;

and
4. Commit the conduct charged by the State under any theory of criminal liability
alleged in the indictment OF information.

In the instant Petition, Petitioner claims that his attached documents support his claim
that he is factually innocent of the Burglary conviction, because he had occupancy rights of
the dwelling that he shared with the victim. Petition at 2, 5. Further, Pctitioner alleges that
since the jury convicted him of a misdemeanor Battery, this Battery conviction cannot now

sustain the Burglary conviction as there was a lack of felonious intent. Petition at 4. Based

upon the claims and materials submitted by Petitioner, he cannot demonstrate that he was
factually innocent of the Burglary charge for the following reasons:

A. Petitioner Failed to Establish that His Exhibits Constitute Newly Discovered

Evidence.

““Newly discovered evidence’ means evidence that was not available to a petitioner at
trial or during‘the resolution by the trial court of any motion to withdraw a guilty plea or motion
for new trial and which is material to the determination of the issue of factual innocence.” NRS
34.930.

Here, Petitioner failed to provide this Court with any newly discovered evidence.
Petitioner appears to be claiming that previous filings of the State demonstrate that he is
actually innocent of Burglary because he lived at the subject residence. Petition at 2, Pleadings
by the State are not proof of factual innocence as defined under NRS 34.920 and NRS 34.930.

Further, this Court has already considered and denied Petitioner’s claim that he was not
guilty of Burglary because he lived at the residence he was accused of burglarizing. See

Findings of Fact, Conclusions of Law and Order, September 25, 2020, at 10-11. Thus, re-

litigation of this issue is precluded under the doctrine of res judicata. Exec. Mgmt. v. Ticor
Titles Ins. Co., 114 Nev. 823, 834, 963 P.2d 465, 473 (1998) (citing Univ. of Nev. v.
Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994)). Additionally, this claim was also

raised on appeal and rejected. Sce Order of Affirmance April 23, 2021, at 1. Thus, this claim

11
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is also barred by the law of the case doctrine, Hall v. State, 91 Nev. 314, 315, 535 P.2d 797,
798 (1975) (quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)) (“The law of

a first appeal is law of the case on all subsequent appeals in which the facts are substantially
the same.”).

More importantly the claim was correctly denied. At trial, Petitioner testified that while
he and the victim both paid rent towards the apartment, the apartment at the Budget Suites was
in the victim’s name only. RTT 10/27/04 at 110. The victim also testified that she lived with
Petitioner at the Budget Suites, RTA 10/26/04 at 49. Accordingly, the attached exhibits cannot
constitute “newly discovered evidence” since this evidence was made available to Petitioner
at trial. As the Nevada Supreme Court explained:

O’Keefe first argues the district court erred by denying his petition
because he lived at the residence he was accused of burglarizing.
O’Keefe fails to explain how the location of his residence at the
titne of the offense was not available to him at trial. Therefore, we
conclude he is not entitled to relief on this claim. See NRS
34,960(2)(a) (requiring newly discovered evidence to establish
factual innocence); see also NRS 34.930 ("Newly discovered

evidence' means evidence that was not available to a petitioner at
trial. ... ").

See Order of Affirmance April 23, 2021, at 1. Accordingly, Petitioner has failed to present any
evidence that sufficiently meets the statutory standard of “newly discovered evidence” and
this claim should be denied.

B. Petitioner Failed to Establish Factual Innocence

Petitioner failed to establish that he was factually innocent of the Burglary conviction

and his reliance on State v. White, 130 Nev. 533, 330 P.3d 482 (2014), is unavailing. First,

Pctitioner previously argued that his “counsel was ineffective for failing to present a defense
to burglary based on the fact that O’Keefe was a cobabitant of the apartment.” Order of
Affirmance, March 24, 2008, at 10 (emphasis added). According to the Court, “[b]ecause
unlawful entry of the apartment was not a necessary element of burglary, cohabitation of the

apartment or lawful entry of the apartment was not a viable defense to the charge of burglary.”

12
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Id. The applicable statute at the time was in effect from 1995 until 2005. See NRS 205.060.

Since the Nevada Supreme Court issued their decision in State v. White, the Burglary statute

had been revised. See NRS 205.060. Accordingly, any additional argument, that is contrary to
the appellate court’s decision, is barred under the law of the case doctrine. “The law of a first
appeal is law of the casc on all subsequent appeals in which the facts are substantially the
same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting Walker v. State, 85
Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the case cannot be avoided

by a more detailed and precisely focused argument subsequently made after reflection upon
the previous proceedings.” Id. at 316, 535 P.2d at 799. Clearly, this alleged “newly discovered
evidence™ is not distinguishable from any other claims made in a previous petition. Therefore,
Petitioner’s claim that his cohabitation of the apartment with the victim establishes a claim

sufficient to meet the statutory standards of factual innocence is meritless.

Moreover, this Court has previously held that even if this Court were to determine that

State v. White applies now,’ any claim would be belied by the record. Findings of Iact,

Conclusions of Law and Order, September 23, 2020, at 13. According to State v. White, “a

person with an absolute right to enter a structure cannot commit burglary of that structure.”
130 Nev. at 538, 330 P.3d at 485-86. “[C]onsent to the entry is not a defense to burglary if the
person acquired the entry with felonious intent.” Id. at 537-38; 330 P.3d at 485; citing Barrett
v. State, 105 Nev. 361, 364, 775 P.2d 1276, 1277 (1989). Further, “while ownership may be
one factor to consider, the appropriate question is whether the alleged burglar has an absolute,
unconditional right to enter the home.” Id. at 538-39, 330 P.3d at 486.

Unlike White, where the defendant in that case “could not be ejected or prevented [rom
entering the residence, especially since he still retained his keys to the house.. ", the Petitioner
in this case was previously instructed to leave the property by LVMPD. RTA 10/26/04 at 55;
See White, at 539, 330 P.3d at 486. Moreover, the victim testified that she only allowed
Petitioner to enter the property under the guise that he was picking up his belongings. RTA

2 Which the State argued above there is no “newly discovered evidence™.
3 Which it cannot as this Court cannot overrule the Nevada Supreme Court. See NEV. CONST. Art. VI §6,

I3
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10/26/04 at 57-58. Accordingly, Petitioner’s reliance on White is misplaced as that case is

easily distinguishable from the case at hand.

As to Petitioner’s other claim regarding the lack of “felonious intent,” and that the
Battery conviction cannot be used to support the Burglary conviction, said claim is meritless,
According to Petitioner, since the jury convicted him of a misdemeanor, the State did not prove

the correct mens rea for Burglary. Petition at 4, Petitioner fails to understand the fact that

because he was convicted of a misdemeanor Battery does not automatically defeat any finding
that he committed the crime of Burglary.

Most importantly, this claim was previously raised in a Petition for Writ of Habeas
Corpus and was addressed by the Nevada Supreme Court under an ineffective assistance of

counsel standard:

First O’Keefe claimed that counsel was incffective for failing to move to dismiss
his conviction for burglary after he was acquitted of all felony charges. He
asserted that his conviction for misdemeanor battery could not support the
conviction for burglary.
O’Keefe failed to demonstrate that counsel was deficient. NRS
205.060(1) provides that any person who enters a room with the intent to commit
batter on any person is guilty of burglary. This statute docs not differentiate
between misdemeanor and felony battery. O’Keefe admitted at trial that he
slapped the victim, thereby committing a battery upon the victim. Sufficient
evidence was presented at trial for the jury to find that O’Keefe entered the
apartment with the intent to commit a battery.
Order of Affirmance, March 24, 2008, at 5 (internal citations omitted) (emphasis added). The
Court reiterated its finding that there was sufficient evidence to support a conviction of

Burglary. Id. at 11. Again, any ar&ument to the contrary is barred under the law of the case
dociriné. Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

Petitioner again raised this claim in his Petition to Establish Factual Innocence, and the
Nevada Supreme Court again denied the claim finding that it was barred under the law of the
case docirine. Order of Affirmance, April 23, 2021, at 2. Therefore, Petitioner’s claims are
insufficient to satisfy the standard to prove factual innocence; accordingly, his pleadings must
be denied.

/
H
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Finally. Defendant references the law of the case doctrine, due process. equal
protection of the law, collateral consequences. and an irrelevant federal case. Defendant fails
to provide any cogent argument or legal support for any ¢laim that these concepts necessitate

vacating his conviction. See Hargrove v. State. 100 Nev. at 302, 686 P.2d at 225.

CONCLUSION

Based on the foregoing arguments. Petitionet’s Motion to Vacate Judgment should be

DENILED,

DATED this 3¢th day of June. 2022,
Respecttully submitted.

STEVEN B. WOLEFSON
Cilark County [istrict Attorney
Nevada Bar #001363

BY s KAREN MISHILER
KAREN MISTHLER
Chiet Deputy District Attorney
Nevada Bar #13730
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| hereby certify that service of the above and foregoing was made this Tst day of July

2022, by depositing a copy in the LS. Mail. postage pre-paid. addressed to:

Brian O Keete 590244
L.ovelock Correctional Center
1200 Prison Roead

Lovelock. NV 893419

‘ | . !.
BY 1 e

Sceretary Tor the District Attorney's Office

04109774 X’'KM/¢elh/1.3
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
ROBERT TURNER

Chief Deputy District Attorney
Nevada Bar #006526

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

TIE STATE OF NEVADA,
Plaintiff,
V&=

BRIAN K. O'KEEFE,
#90244

Defendant.

DISTRICT COURT

CASE NO:
DEPT NO:

Electronically Filed
0771372022 L;36 PM

R A

CLERK OF THE COURT

04C202793
XX1vV

ORDER DENYING DEFENDANT'S MOTION TO YACATE JUDGMENT

DATE OF HEARING: July 6, 2022
TIME OF HEARING: 9:30 AM.

THIS MATTER having come on for hearing before the above entitled Court on the

6th day of July, 2022, the defendant not being present having filed Pro Per, the Plaintiff being
represented by STEVEN B. WOLFSON, District Attorney, through ROBERT TURNER,

Chief Deputy District Attorney, and without argument, based on the pleadings and good cause

appearing therefor,
i
7
1
1

WCLARKCOUNT YDA NENCRMCASE2\2004128994200428994C-ORDR-{BRIAN KERRY OKEEFE)-001.DOCX
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[T IS HEREBY ORDERED that the Defendant's Motion to Vacate Judgment, shall be,

and it is DENIED,

DATED this day of July, 2022.  p,ed this 13th day of July, 2022

£ .
o e 11 L
TS ke IR
DISTRICT JUDGE
STEVEN B. WOLFSON CD9 E20 AEBB 4A2A
Clark County District Attorney Erika Ballou
Nevada Bar #001565 District Court Judge
%ﬁv( RT—
BY -

ROBERT TURNER

Chief Deputy District Attorney

Nevada Bar #006526

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 13th
day of July 2022, by depositing a copy in the U.S. Mail, postage pre-paid,
addressed to:

Brian O’Keefe #90244
Lovclock Correctional Center

1200 Prison Road
Lovelock, NV 89419

oL

Secretary for the District Attorney's Ofi@/_\

04F09774X/cih/L3

2

WCLARKCOUNTYDA NET\CRMCASE2200412851941200428994C-ORDR-(BRIAN KERRY OKEEFE)-001.DOCX
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DISTRICT COURT
CLARK COUNTY, NEVADA

The State of Nevada vs Brian K CASE NO: 04C202793

O'Keefe
DEPT. NO. Department 24

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 7/13/2022

DA motions{@clarkcountyda.com
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Electronically Filed
7272022 11:04 AM
Steven D. Grierson

CLERK OF THE COU
NOAS > w ﬁd.‘m—f
1 i O )"(geré, # %2’,{4 '
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

R.;‘(l(unu In Pro Se
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Bear Keery ) Keere

E:@ﬁ/s Sude 4L

TRICT COURT

CLARK COUNTY, NEVADA

* ¥ * ¥ %

THE STATE OF NEVADA,

Petitioner, Case No. 040292793

-vs- Dept. No. .S

Respondent.

J S Y S

NOTICE OF APPEAT,

NOTICE IS GIVEN that Petitioner,  Bran ey @’{(ee)ze ,
f

in pro se, hereby appeals to the Nevada Supreme Court the .’t
Findings of Fact, Conclusions of Law and Order Denying / NRS (76.555

Mo7ieN T VACATE JUQGME’\(T-M‘.’*’U“‘" orckr fliled/entered

on or about the 5{"i day of sy, , 20ZZ , in the above-
i

entitled Court.

Dated this Z{ day of So Ay , 2022,
f

0K
B - Scsfy
Erigq ) Keele UV k_qoz4¥
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

Petitioner In Pro Se

AN Seeea. Stote ¥ EL D0
oo xbel. 12, 677 ?¢M104L{ 1047 C{i&d«)
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CERT F_SERVIC

T do certify that I mailed a true and correct copy of the

foregoing NOTICE OF APPEAL to the below address(es) on this

Z! day of é;@fy' , 20 ZZ , by placing same in the
f

U.S. Mail via prison law library staff:

ZOM/

5%»» ¥ (O ¥eeti # gozyd

Lovelock Correctional Center

1200 Prison Road
Lovelock, NevadiL-89419

Petitioner In P Se

The undersigned does hereby affirm that the preceding

AFFIRMATION PURSU 239B

NOTICE OF APPPRAL filed in District Court Case No. oAz 173

does not contain the social gecurity number of any person.

Dated this _Zf day of éffhj , 20%~
(e £, oKy
. 8rign P’

Petitioner In Pro Se
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ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
STATE OF NEVADA,

Plaintitf(s),
V§.
BRIAN KERRY O'KEEFE,

Detendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Brian K. QO'Keefe
2. Judge: Erika Ballou
3. Appellant(s): Brian K. O'Keefe
Counsel:

Brian K. O'Keefe #90244

1200 Prison Rd.
Lovelock, NV §94190

4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV 891{H

04202793 -
1291

Case Number: 04C202793

Case No: 04C202793

Dept No: XXIV

Electronically Filed
7i28/2022 11:18 AM
Steven D. Grierson

CLERE OF THE COU EE




11,

12,

(702) 671-2700

Appellant(s)s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s} s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 6, 2004

. Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Misc. Order
Previous Appeal: Yes

Supreme Court Docket Number(s): 44372, 44644, 48673, 493209, 65040, 66785, 81867,
84511

Child Custody or Visitation: N/A
Dated This 28 day of July 2022.

Steven D. Grierson. Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
{702) 671-0512

cc: Brian K. O'Keefe

04C202793

-2
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 85098
Appeliant, District Court Case No. C202793
VS.
THE STATE OF NEVADA, F||_ED
Respondent.

FEB -8 2023

CLERK'S CERTIFICATE

Gt & s
STATE OF NEVADA, ss. CLERK OF COURT

[, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following i is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premlses and the law, it is now ordered, adjudged
and decreed, as follows:

“"ORDER the judgment of the district court AFFIRMED."”
Judgment, as quoted above, entered this 13th of January, 2023.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
February 07, 2023.

Elizabeth A. Brown, Supreme Court Clerk

By: Mélissa Fuller
Administrative Assistant

04C202793
CCJA
NV Supreme Court Clerks Certificate/Judgi

T 5021984
N Tt i -
vy o .
RN AR
1
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 85098-COA

pppeliant . FILED
THE STATE OF NEVADA, ¢
Respondent. ;

ORDER OF AFFIRMANCE

Brian Kerry O'Keefe appeals from an order of the district court
denying a motion to correct an illegal sentence filed on June 10, 2022.1
Eighth Judicial District Court, Clark County; Erika D. Ballou, Judge.

In his motion, O'Keefe claimed the State had admitted certain
facts regarding the crimes in various filings; the Nevada Supreme Court’s
decision affirming the district court’s denial of his postconviction petition
for a writ of habeas corpus was erroneous; he was denied due process and
equal protection under the law; he was subject to continuing collateral
consequences; his conviction for misdemeanor battery could not legally
support his burglary conviction; and he was factually innocent of burglary.

O'Keefe’s claims fell outside the narrow scope of claims
permissible in a motion to correct an illegal sentence.2 See Edwards v.

State, 112 Nev. 704, 708, 918 P.2d 321, 324 (1996). Therefore, without

10'Keefe’s motion was titled “motion to vacate judgment (NRS
176.565).”

*To the extent O'Keefe attempts to raise new claims on appeal, we
decline to consider them in the first instance. See McNelton v. State, 115
Nev. 396, 415-16, 990 P.2d 1263, 1275-76 (1999).

1294 25-0\ 212
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considering the merits of any of the claims raised in the motion, we conclude
the district court did not err by denying the motion. Accordingly, we
ORDER the judgment of the district court AFFIRMED.

~
/#,g,.,z__ C.J.
Gibons
_.__&——-4_——4 d .

Bulla

Westbrook

ce:  Hon. Erika D. Ballou, District Judge
Brian Kerry O'Keefe
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

1295




IN THE SUPREME COURT OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, Supreme Court No. 85098
Appellant, District Court Case No. C202793
VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TQ: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: February 07, 2023
Elizabeth A. Brown, Clerk of Court

By: Melissa Fuller
Administrative Assistant

cc (without enclosures):
Hon. Erika D. Ballou, District Judge
Brian Kerry O'Keefe
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on EEB -8 2023

HEATHER UNGERMANN
Deputy District Court Clerk

Reee
, APPENED
kB -y 2023
CLERKOFTHE COURT 1 23-03745
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y885:
COUNTY oF PERSHING )
]

i A ,ae
e . .
I, (9(‘!4’1 k’flf‘}/ O Lf'{ s the undersigned, do hereby swear that all the

following statements are true and correct, to the best of my own knowledge and of my

own volition. . f
i. My name is ENM C]C K(;(EAZ J/IC(I(M 10&6[[5/ !ﬂﬂ“@?f(a#%wf/p

2. I am over 18 years of age, I reside at Lovelock Correctiomal Center, 1200

Prison Road, Lovelock, Nevada 89419. I am fully competent to make this
affidavit and I have personal knowledge of the facts stated herein, M éffw
o be fare I cortect .
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T declare under penalty of Perjury that the foregoing is trve and correct, and

that this document is executed without benefit of a notary pursuant to MRS 208.165

and/cr 28 U.S.C.A § 1746 as I am a prisoner to state custody.

Dated this /?anfa;/ Z6 é/( day of //Zﬁtff , 223

e A/
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CERTIFICATE OF SERVICE BY MATL
I do certify that I mailed a true and correct copy of the
foregoing 71?"[(1‘«):! for A Wit OP G{J}JM Vbéi(ﬁ.

to the below address(es) on this ZOM day of /7'?51ch ,

20 23 , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5 (b) :@ Zubl-f@ f_Df?:e Q'OS—M: 4l "‘é’-‘ﬁ"d
uyery of tbe CulECF Syshen will be
served by the CQlerl .

SELVICE  LIST !
¢ (&gﬁw USEC~ Clarl Cuunky Protrcf M,f,,@a :
2

o ( Non-Legisterect (hat - \Briza O Wk
Paper Copy Freep) -Loveaufl Coffec . O
- nd Qf#um‘ec/ I Prites Ceal
Leise ﬁc'l’(ﬂlf- &4

Y - c J
R b Oy
Sran k- O # 9.244
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Pﬁ-}}][:c;i-éf In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding
. — N R ) ,n P
Eodiday Fol A Wit of (pas Vobiw ... filed in

District Court Case No. 04 CZuZ793 does not contain the

social security number of any person.

A t day of Y larcty , 20 Z3
,:z%m L Oocl/«e 4

/?*/hlzmz“/ In Pro Se

Dated this
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Nevada Supreme Court Docket Sheet
Docket: 44644 O’KEEFE (BRIAN) VS. STATE Page 1

BRIAN K. O'KEEFE, Case No. 44644
Appellant,

Vs,
THE STATE OF NEVADA,
Respondent.

Consolidated with:

Counsel

James L. Buchanan, ll, Las Vegas, NV, as counsel for Appellant, Brian Kerry O'Keefe
Attorney General/Carson City, Carson City, NV, as counsel for Respondent, The State of Nevada
Clark County District Attorney, Las Vegas, NV \ James Tufteland, as counsel for Respondent, The State of Nevad:

Case Information

Panel: NNP0OB Panel Members: Douglas/Becker/Parraguirre

Disqualifications:
Case Status: Rerp'rtfﬁur sued/Case Closed

Y

Category: Crimipial Appea Type: Fast Track Subtype: Direct
Submitted: L Date Submitted:

Oral Argument: T

Sett. Notice Issued: Sett. Judge: Sett. Status:
Related Court Cases: 44372, 48673, 49329, 65040, 66785

District Court Case Information

Case Number: C202793

Case Title: STATE VS. O'KEEFE

Judicial District: Eighth Division: County: Clark Co.

Sitting Judge: Stewart L. Bell

Replaced By: Eighth Judicial District Court Dept. 7

Notice of Appeal Filed: 02/01/05 Appeal Judgment Appealed From Filed: 01/03/05

Docket Entries

Date Docket Entries
02/07/05 Filing Fee Waived.

02/07/05 Filed Certified Copy of Notice of Appeal/Proper Person Fast Track. (Fast track notice J5-002412
mailed to trial counsel.)

03/09/05 Filed Motion to Extend Time. J5-004781

03/21/05 Filed Order Granting Motion. filed March 9, 2005. Counsel for appellant shall have 30 35-005424
days from the date of this order to file and serve the fast track statement and appendix.

04/20/05 Filed Motion to Extend Time. Motion for Extension of Time for Filing Fast Track J5-007637
Statement.

f c— \
04/20/05 Fiied Rough Draft Transcript of Proceedings. Proceedings: October 26, 2004, October (

27, 2004 and October 28, 2004. Court Reporter: Lisa Makowski. ‘\j

Menday, November 15, 2021  09:02 AM
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Nevada Supreme Court Docket Sheet
Docket: 44644  O'KEEFE (BRIAN) VS. STATE Page 2

04/25/05 Filed Request for Rough Draft Transcript(s). Transcripts requested: 10/25/04, 10/26/04, J5-008153
10/27/04, 10/28/04, and 12/27/04. Court Reporter: M. Cook and L. Makowski. Filed in
district court on: 03/03/05.

05/09/05 Filed Order Granting Mation. filed April 20, 2005, Court reporter or recorder Lisa J5-009005
Makowski shall file the requested transcripts within 10 days of this order. Appellant shall
have 20 days from the filing of the transcripts to file and serve the fast track statement ~—~—

and appendix i
05/13/05 Filed Transcript. Proceedings: 10/25/04 and 10/26/04. Court Reporter: Julie Lever. ];

05/17/05 Filed Letter. from Court Reporter Lisa Makowski regarding the transcript for October 25, J5-009622
2004,

05/19/05 Filed Letter. from Court Reporter Lisa Makowski regarding the transcript for October 26, J5-008874
2004,

06/06/05 Filed Motion. James L. Buchanan. 35-011025

06/06/05 Filed Fast Track Statement. THE FAST TRACK STATEMENT STRICKEN BY ORDER
06/17/05

06/06/05 Filed Appendix to Fast Track Statement. THE FAST TRACK APPENDIX STRICKEN BY
ORDER 06/17/05

06/09/05 Filed Order. a review of the rough draft transcripts request form reveals that it was not 35-011405
served an the correct court reporter or recorder. Counsel for appellant is ordered to file a
rough draft transcript request form within 5 days of this order, and file 2 copies of the
transcript request form and proof of service on court reporter or recorder Cheryl Gardner in
this court within 10 days of this order,

06/15/05 Filed Transcript. Proceedings: 12/27/04. Court Reporter. Cheryl Gardner.

06/17/05 Filed Order. Striking Fast Track Statement and Appendix. On June 6, 2005, counsel for J5-011864
appellant filed a fast track statement and appendix. Because of the deficiencies in the
fast track statement and appendix, the clerk of this court shall strike the fast track
statement and appendix filed on June 6, 2005. On June 6, 2005, counsel for appellant
also filed a motion to withdraw as counsel in this appeal. Counsel may not withdraw until
he has fulfilled the obligations placed on trial counsel by NRAP 3C(b}. Counsel must first
file a fast track statement and appendix that comport with the provisions of NRAP 3C in
this court. The motion to withdraw is therefore denied. Counsel for appellant shall have 20
days frem the date of this order to file a fast track statement and appendix. Thereafter,
this appeal shall proceed in accordance with the provisions of NRAP 3C.

06/20/05 Filed Request for Rough Draft Transcript(s). (Notice of Filing Proof of Request for Rough  15-012057
Draft Transcript). Transcripts requested: 12/27/04. Court Reporter: Renee
Silvaggio/Joann Orduna. Filed in district court on: 06/15/05.

07/07/05 Received Proper Person Motion. Motion to Appoint Alternate Counsael. J5-013442

07/08/05 Received Proper Person Motion. Motion for Extension of Time for filing Fast Track 35-013613
Supplemental Statement.

07/08/05 Received Proper Person Letter. Letter dated July 5, 2005. 15-013614

07/11/05 Filed Fast Track Statement. J5-013666

07/11/05 Filed Appendix to Fast Track Statement, T ]

07/21/05 Received Proper Person Letter. Proper Person Letter for Recording. 35014459

07/25/05 Received Proper Person Motion. Motion to Request Order of Execution of Appointment of  35-014681
Alternate Counsel.

Monday, November 15, 2021 09:02 AM
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Nevada Supreme Court Docket Sheet

Docket: 44644 O'KEEFE (BRIAN) VS. STATE Page 3

07/28/05 Filed Fast Track Response. J5-015039

08/01/05 Received Proper Person Motion. Proper Person Request for Motion to Augment the 25-015264
Record.

08/04/05 Received Proper Person Letter. Letter dated July 29, 2005 w/attached Proper Person J5-015503
Motion to Augment Record.

08/15/05 Received Proper Person Document. Proper Person Supplemental Statement. J5-016101

08/15/05 Received Proper Person Document. Proper Person Appendix in Support of Supplemental  35-016102
Statement.

10/07/05 Filed Order. This court has reviewed all documents submitted in proper person, and J5-019882
concludes no relief is warranted. Appellant is represented by counsel and we decline to
grant appellant permission to file documents in proper person. Any further proper person
documents submitted by appellant shall be returned to appeilant, unfiled.

01/23/06 Filed Order of Affirmance. "ORDER the judgment of conviction AFFIRMED." J8-001588
NNPOS-MD/NB/RP

02/17/06 Issued Remittitur. J6-001928

02/17/06 Remittitur Issued/Case Closed.

03/02/06 Filed Remittitur. Received by County Clerk on February 21, 2006. J6-001928

Monday, November 15, 2021 09:02 AM
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Clectronicaly Filed
01/06/2011 12:59:47 PM

TR

0332

DAVID ROGER

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

CHRISTOPHER LALLI

Nevada Bar #005398
Chiet Deputy District Attorney
LIZ MERCER

Depu(tjy District Attorney
Nevada Bar #0010681

200 Lewis Avenue s e e
Las Ve%as, Nevada 89155-2212

(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
Plaintiff,
Case No. C250630
-VS-
Dept No. XVII
BRIAN O’KEEFE,
#1447732 %
Defendant. )
)

NOTICE OF MOTION AND MOTION /N LIMINE TO ADMIT EVIDENCE
OF OTHER BAD ACTS PURSUANT TO NRS 48.045 AND
EVIDENCE OF DOMESTIC VIOLENCE PURSUANT TO 48.061

DATE OF HEARING: 01/20/2011

TIME OF HEARING: 8:00 AM
COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
CHRISTOPHER LALLI, Chief Deputy District Attorney, and LIZ MERCER, Deputy
District Attorney, and files this Notice of Motion and Motion to Admit Evidence of Other

Bad Acts Pursuant to NRS 48.045 and Evidence of Domestic Violence Pursuant to NRS

48.061.
{7
117

[ PROGRAM FILESWNEEVIA.COMDOCUMENT CONVERTERTEMP 441415168097 1.DOC

* SEE ?A%_Cﬁ Imes z5-28 “(uies Lesoete

! “DeA/c@A’f’-@_c'( Vickorts Resided ™
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no visible injury, no arrest was made, However, Defendant was escorted from the residence
he shared with Victoria by Officer Price with the Las Vegas Metropolitan Police Department
and instructed to not return for twenty-four (24} hours. At approximately 11:00 p.m., that
same date, Defendant returned to residence, burst through the door open and entered. A
verbal argument again ensued. Defendant then began slapping Victoria with open hands on
both sides of her face, breaking her glasses in the process. A neighbor who heard the noise
telephoned policé. Defendant fled the area prior to Officer Price’s arrival. When Price |
responded, he found Victoria crying, in fear, with a visible injury to her face. Defendant was
subsequently charged with battery constituting domestic violence, third offense in Case No.
C207835. After Jury Trial, Defendant was convicted of the charge and sentenced to twenty-
four (24) to sixty (60) months in the Nevada Department of Corrections. ' :

Event Number 040403-1089
On April 3, 2004, Defendant refurned to the apartment and began shouting at Victoria

for calling the police op him the day prior and continued to accuse her of being unfaithful.
Defendant then slapped Victoria across the face and tried to corner her. Vietoria was able to
escape, fled from the apartment and ran to the apartment office. The manager, Linda
Egglcston, heard Victoria screaming, “Help me! Help mel” Eggleston was able to grab
Victoria and pul! her into her office and iqck the door. Then, they cailed the police. Officer
Rumery contacted Defendant at the couple’s apartment and he was arrested for two (2)
counts battery constituting domestic violence — one for the April 2 incident and one for the
April 3 incident. Defendant was charged for both incidents in Las Vegas Municipal Court

Case No. C581783A and pled guiity to Battery Constituting Domestic Violence.
- Event Nomber 0405292232 ( (ase CZoZ 193, Fisfdry wmé%‘a/ v/t
In the late houts of May 28, 2004/early morning hours of May 29, 2004, Victoria @nd

Defendant got into a verbal argument. The police were once again called to the couple’s

____:esi-d-nc_"i;s_aud Defendant left for a cooling off period. Later on May 29, 2004 dispatch

received a call from the Budget Suites management office where Defendant and Victoria

gy

resided reporting 2 domestic incident between the two (2). Security advised dispatch that

- Hing 29, 2% 6

N C(%M

SE
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Victoria was very upset and bleeding from the mouth.
Victoria spoke with dispatch and rclayed that in addition to being beaten by

Defendant, he also forced her to have anal intercourse with him. Patrol responded to the

Budget Suites and made contact with Victoria and Defendant who had been placed into

custody by security prior to Metro's arrival,  Patrol also observed that Victoria was visibly

upset and crying. Victoria advised them that Defendant beat her and subjected her to sexual
contact. Patrol contacted Detective Moniot who responded to UMC where Victoria was
transported.

When Detective Moniot made contact with Victoria, she was very withdrawn, visibly
upset, crying vigorously, and holding herself around her mid-section. Detective Moniot also
observed that she was walking “gingerly.” Victoria complained of severe rectal pain from
being anally penetrated, While speaking with Victoria, Detective Moniot also noticed that
there wes a significant amount of hair from Victoria’s head on her upper body, Victoria

stated that it was a result of Defendant pulling out her hair,
During the course of Detective Moniot’s taped interview of Victoria, she detailed the

circumstances of Defendant’s brutal attack. According to Victoria, the two had been having
problems because of Defendant’s drinking problems and his thoughts that she was
unfeithful. Victoria advised Detective Moniot that she suffered abuse at Defendant’s hands
many times over the several preceding years, but that she always took him back because ke
sweet talked her. On the evening of May 28, 2004, the two were at Texas Station bowling
and drinking, The two got into an argument because Defendant was drinking too much and
Victoria wanted him to stop and go home. Victoria ended up walking home alone.

Victoria contacted security at Budget Suijtes to obtain an escort to her room because
she was afraid of Defendant, Security watked her to their room and found Defendant

present. Security called Metro due to the domestic issues. Mciro responded and asked

Defendant o leave for the night. Victoria went to slecp for the night and awoke some time

27
28

after noon when Defendant began knocking on the door. She did not want to allow

Defendant inside, but he stated that he just needed to get his belongings because he had

7

23
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someone coming to pick him up. Victoria ultimately allowed Defendant inside.

When Defendant entered the room, he immediately began behaving aggressively and

accusing Victoria of having sex with other individuals. Defendant struck her about the head,
face, and body repeatedly. He then pushed her onto the couch and forced her to perform oral
sex on him. Victoria complied because she fearcd for her life. Then, Defendant forced her
to engage in vaginal intercourse for a short time before demanding anal intercourse.
Defendant forced her to engage in anal intercourse, telling her that rectum felt loose and he
believed she was sleeping with other men. Defendant cjaculated inside of her anus.

Approximatety haif an hour later, Defendant forced her to perform oral sex on him
and submit to vaginal intercoursc again. Additionally, he once again forced her to engage in
anal intercourse. Victorla convinced Defendant to stop because she wanted to use the
restroom.  Victoria went to the restroom and would not come out. She waited until
Defendant fell asleep, got dressed, ieft the room quietly and got security.

During the course of the follow-up investigation, Detectives leamned that Security
Officer Besse was first contacted by Victoria who was very upset and had blood on her face.
Besse went to the couple’s room and found Defendant passed out in the bed, completely
naked. Due to the gravity of the situation, Besse placed Defendant in custody.

CSA Hom responded to the scene and discovered that the scene was consistent with
Victoria's version of events. Specifically, he located a white and black Zebra print dress
with fecal matter and blood en it and & pair of blue shorts with fecal matter and blood on it.
Those were the clothing items wom by Victoria after the first and second assaults.

Victoria also underwent @ SANE exam at UMC which was administered by Linda
Ebbert. Nurse Ebbert noted multiple sites of bruising all over Victoria's body and a
laceration to her upper lip. Additionaily, she observed several deep lacerations to Victoria’s
anus. The injuries were consistent with Victoria's version of events.

Defendant was@timatél’)h charged with muitiple counts of Sexual Assault, Attempt
Sexual Assault, Burglary, and Assault and Battery. Following a jury trial, Defendant was

found guilty of Burglary and Battery.

z €
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BRIAN KERRY O’KEEFE, | case ch‘ 53359 {meszh-
: District & No. C250630 S
' Appellant, | X
| - FILED
THE STATE OF NEVADA, .
AUG 19 2008
Respondent.
TRACIE K. LlNDEMAN ’
CLERK courT

FAST TRACK STATEMENT N LTS
1. Name of party f‘ ling this fast track statement: Appellant Brian 0 Keefe
2. Name, law frm,. address, and number of attorney submitting this fast track
statement: JoNell Thomas, Clark County Special Public Defender’s Office, 330 South 3rd
Street, Suite 800, Las Vegas, Nevada 89155, (702) 455- 6265
3. Name if different from trial counsel: n/a '
4. Judicial district, county, and district court docket pumber of lower court
proceedings: Eighth Judicial District Court, Clark County,Docket No. C250630
5. Name of judge issuing order appealed from: Honorable Michael Villani
6. Length of trial. 5 days. o
7. Conviction appealed from: One count of second degree murder with use of a deadly
weapon, '
8. Sentence for each count: A term of 10 to 25 years for second degree murder and a
consecutive term of 96 months to 240 months for the Wcai)bns enhancement.
9. Date district court announced decision, sentence, or order appealed from. 5/5/09.

10. Date of entry of written judgment or order 'appealed from: 5/8/09

der on a petition for a writ of habeas corpus o VA

12. M the tlmei;jg ﬁQriE tgle noticy of appeal was tolled by a post-judgment motion: n/a

THA I!K LIKEE MAN

RLEAK \
!P'JW _Btlll( ¢

o9- 20141
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- Date notice of appeal filed: 5/21/09
. Specify rule governing the time limit for filing the notice of appeal: NRAP 4(b).

=

. Specify statute which grants this court jurisdiction: NRS 177.015.

— e
(= SV ]

. Specify nature of deposition. Judgment of conviction entered pursuant to a jury verdict.

. Pending and prior proceedings in this court. None known to counsel.

oo
o

. Pending and prior proceedings in other courts. None known o counsel.

o

. Proceedings raising same issues. None known to current counsel.

20. Procedural history. The State charged O’Keefe with murder with use of a deadly
weapon. 1 App. 1. He entered a plea of not guilty and invoked his right to a speedy trial.
I App. 5. The State filed a motion to admit bad act evidence which was addressed by the

WOooe ~d O Lh B W B s
f—
-~

= =

district court. | App. 8. It did not include as a bad act the claim that O’Keefe used a racial
epithet while talkiﬁg with an officer. 1 App. 8-9. An Amended Information was filed. 1
| App. 12. The State did not charge a theory of felony murder. 1 App. 12. Trial began on
March 16, 2009. 1 App. 20, 65. During trial, O'Keefe filed a brief on the admissibility of

i evidence of the alleged victim’s history of suicide attempts, anger outbursts, anger

o

e S
- VX

I management therapy, self-mutilation (with knives and scissors) and erratic behavior. 2 App.
1 313, Proposed jury instructions were submitted by O’Keefe. 2 App. 322. Afier five days
of trial, on March 20, 2009, the jury returned a verdict finding O'Keefe guilty of secend

settle the record, which addressed matters that took place in chambers and during unrecorded

bench conferences. 2 App. 381. Argument on the motion took place on April 7, 2009. 2

22 App. 387. The sentencing hearing was held on May 5, 2009. 2 App. 391. As noted above,

6 23 { this timelyappe ed.

24 1. Statement of facts. Brian O’Keefe and Victoria Whitmarsh, the alleged victim, met in
25 [atccatment facility'in 2001, 1 App. 95,2 App. 256. They dated and co-habitated off and on,
26 § and had what could be described as a very tumultuous relationship. 2 App. 256-57. In 2004, i
27 || O’Keefe was convicted of burglary for entering into the couple’s joint dwelling with the

28 | intent to commit a crime against Whitmarsh. O*Keefe was sentenced with probation, but his

2

200

15557




S Wl

EXHIBIT

CRYER oF pAfremmice  Wo.

Fed

EXHIBIT

1323

SR Zv Zu l'\T

el

T - Co#

4



IN THE COURT OF APPEALS OF THE STATE OF NEVADA

BRIAN KERRY O'KEEFE, No. 77797-COA
Appellant,
V8. ' :
THE STATE OF NEVADA, | Fi LE D -
Respondent. »
SEP 20209 -
wom [ |

: By . e |
ORDER OF AFFIRMANCE PEPLTY CLERK
Brian Kerry O'Keefe appeals from a district court order denying
a petition for a writ of coram nobis that was filed on October 30, 2018.
Eighth Judicial District Court, Clark County; Jerry A. Wiese, Judge. |
O’Keefe claims the district court erred by construing his
petition as a postconviction petition for a writ of habeas corpus, finding the
petition was procedurally barred, and then addressing his actual innocence
claim on its merits. |
A postconviction petition for a writ of habeas corpus is not
available to those who have completed the sentence imposed by the
judgment of conviction and are no longer in custody. See Nev. Const. art. 6
§ 6(1); NRS 34.724(1); Jackson v, State, 115 Nev. 21, 23, 973 P.2d 241, 242
(1999). However, a writ of coram nobis is available to “a person who is not
in custody on the conviction being challenged.” Trujillo v. State, 129 Nev.
706, 716, 310 P.3d 594, 601 (2013). Because O’Keefe had served his
sentence for the conviction he was challenging, we conclude the district
court erred by construing O’Keefe’s petition for a writ of coram nobis as a

postconviction petition for a writ of habeas corpus. Nevertheless, for the

JOURT OF APPEALS

0 1478 el 1324 ,q"" 3951,




reasons discussed below, we conclude the district court reached the correct
result in denying the petition.

“[T] writ of coram nobis may be used to address errors of fact
outside the record that affect the validity and regularity of the decision itself
and would have precluded the judgment from being rendered.” Id. at 717,
310 P.3d at 601. The scope of a petition for a writ of coram nobis is “limited
to errors involving facts that were not known to the court, were not withheld
by the defendant, and would have prevented the entry of the judgment.” Id.
“And legal errors fall entirely outside the scope of the writ.” Id. “[A]ny error
that was reasonably available to be raised while the petitioner was in
custody is waived, and it is the petitioner’s burden on the face of his petition
to demonstrate that he could not have reasonably raised his claims during
the time he was in custody.” Id. at 717-18, 310 P.3d at 601-02.

In his petition, O’Keefe challenged his conviction for burglary.
He asserted that because the jury did not find him guilty of any felony for
the first five counts against him, the jury’s guilty verdict for burglary was
inconsistent and improper. This claim was reasonably available to be raised
by O'Keefe while he was still in custody and he did not demonstrate he could
not have reasonably raised this claim while he was in custody. Therefore,
this claim was waived. ’Keefe also asserted that his conviction for
burglary was legally improper because he lived at the residence he was
accused of burglarizing. This claim fell outside the scope of a writ of coram

nobis. Accordingly, we affirm the denial of the petition.! See Wyatt v. State,

1Because O’Keefe’s claims were either waived or outside the scope of
the writ, we need not address his assertion on appeal that the district court
erred by not presuming all of his statements were true based on the State’s
failure to oppose the petition.

13252
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86 Nev. 294, 298, 468 P.2d 338, 341 (1970) (holding a correct result will not
be reversed simply because it is based on the wrong reason).

O’Keefe also argues the district court abused its discretion by
denying his request for counsel. The record demonstrates O'Keefe did not
provide any cogent argument in support of his request for counsel. And, as
noted above, the claims O'Keefe raised in his petition were either waived or
outside the scope of the petition. Accordingly, we conclude the district court
did not abuse its discretion by declining to appoint counsel.

Having concluded O’'Keefe is not entitled to relief, we

ORDER the judgment of the district court AFFIRMED.?

CJd.

Gibbons

cc:  Hon. Jerry A. Wiese, District Judge
Brian Kerry O'Keefe
Clark County District Attorney
Eighth District Court Clerk

2We have considered all documents O'Keefe has filed in this matter
and conclude no relief based upon those documents is warranted.
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Electronically Flled
TI23/2020 2:37 PM
Steven D. Grlerson

CLERK OF THE CO
RSPN &bﬁ ﬂ"“ _

STEVEN B. WOLTSON

Clark County District Aftorney
Necvada Bar #0015635

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

' &702) 671-2500

ttorney for Plaintiff .
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

s CASENO: A-20-811284-C
BRIAN K. O'KEEFE, 04C202793
#1447132 DEPTNO:  XXIII

Defendant,

STATE’S RESPONSE TO DEFENDANT’S PETITION TO ESTABLISH FACTUAL
INNOCENCE, SUPPLEMENTAL PETITION TO ESTABLISH FACTUAL
INNOCENCE, AND MOTION FOR APPOINTMENT OF COUNSEL

DATE OF HEARING: August 24, 2020
TIME OF HEARING: I[0:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant’s Petition To
Establish Factual Innocence, Supplemental Pelition lo Establish Factual Innocence, and
Motion for Appointment of Counsel.

This response is made and based vpon all the papers and pleadings on file herein, the -
attached points and authorities in support hereof, and oral érgument at the time of hearing, if
deemed necessary by this Honorahle Court.

/
i
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1 Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366); and Count 6 — Burglary”

(Y- - R B - N Y R - O L o

el , o
> fo it
";Jf r [ .
POINTS AND AUTHORITIES _/’,,_»!T O
STATEMENT OF THE CASE gl

On July 6, 2004, the State filed an Information charging Brigh Kerry 0_’_Keefe,
(hcr;inaﬁefil’-eg'tioner”) with: Count 1 — Battery With Intent To Comndit A Crime (Felony 3
NRS 200.400;,Counts 2-4 — Sexual Assault (Felony —INRS 200.364, 200.366); Coutf 5 —

(Felony -NRS 205.060). Petitioner plead not guilty to the charges alleged against him.

On October 25, 2004, the jury trial commenced and concluded on October 28, 2004.
The jury returned a verdict of guilty for Count 1 - Battcry (Misdemeeanor); and Count 6 -
Burglary (Category B Felony). ‘

On December 27, 2004, the District Court sentenced Péﬁtioner to: Count 1  Credit for
time served; and Count 6 a minimum of twenty-four (24) months and @ maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; suspended, placed on
probation for an indeterminate period not to exceed five (5} years. The Judgment of Conviction
was filed on January 3, 2005.

On February 1, 2005, Petitioner filed a Notice of Appeal. The Nevada Supreme Court
affirmed Petitioner’s conviction on January 23, 2006, See O’Keefe v. State, Order of
Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on February 17, 2006.

On July 24, 2006, Petitioner filed a Petition for Writ of Mandamus seeking transeripts,
his file, etc. The State filed its Opposition on August 7, 2006. The Order denying this Petition
was filed August 17, 2006,

On October 19, 2006, Petitioner filed a Motion for New Trial and a Supplement to that
motion on December 13, 2006. The State filed its Opposition on November 14, 2006. The

District Co:.&t denied the motion on December 18, 2006. On December 26, 2006, Petitioner |

filed a Notice of Appeal. The Nevada Supreme Court affirmed the district court’s denial of
Petitioner’s Motion for New Trial on March 24, 2008; Remittitur issued April 18, 2008. See
O’Keefe v. State, Order of Affirmance Nos. 48673 and 49329 (March 24, 2008).

2
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On February 5, 2007, Petitioner filed a Petition for Writ of Habeas Corpus; on February
15, 2007, Petitioner filed a Supplement (o his Pelition. The State Gled its Opposilion on April
6,2007. The District Court denied his Petition on April 11,2007. On April 19, 2007, Petitioner
filed a Notice of Appeal. The Findings of Fact, Conclusions of Law and Order was filed May
17, 2007. The Nevada Supreme Court affirmed the disirict court’s denial of Petitioner’s
Petition on March 24, 2008; Remittitur issued April 18, 2008. Sec O'Keefe v. State, Order of
Affirmance Nos. 48673 and 49329 (March 24, 2008).

An Order Honorably Discharging Probationer was filed September 10, 2008. An Order
for Disposal of Exhibits was filed October 17, 2012,

On December 6, 2013, Petitioner filed a Petition for Writ of Mandamus or, in the
Altcmativé, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel, The State filed
its Response to both Motions on December 18, 2013. On December 19, 2013, Petitioner filed
a “Motion To Supplement i’etition For A Writ Of Mandamus Or, In The Alterative, Writ of
Coram Nobis With A Certified Copy of J.O.C To C202793.” On December 27, 2013,
Petitioner filed a “Supplement of Evidence of Suicides and Self Mutilations and Mental Health
Along with Ninth COA on, Namely, A Double Jeopardy Violation, Case No. 12-15271." On
January 28, 2014, Petitioner filed a Reply to the State’s Response. On January 29,2014, the
Court denied Petitioner’s original Petition and all Supplements pursuant to a hearing. The
Order was entered on February 14, 2014. On February 12, 2014, Petitioner filed a Notice of
Appeal regarding his Petition for Writ of Mandamus or, in the Alternative, Writ of Coram
Nobis. On July 23, 2014, the Nevada Supreme Court affirmed the District Court’s judgment.
See O’Keefe v. State, Order of Affirmance Nos. 65040 and 65217 (July 23, 2014). On August
8, 2014, Petitioner filed a pro-per “Motion to Stay Mandate Pending Certiorary Review.” On
August 15, 2014, the Nevada Supreme Court granted the Motion and ordered that Remittitur
would be stayed until December 1, 2014 and shall issue on December 8, 2014

On January 10, 2014, Petitioner filed a “Motion for Default Judgment for State’s Failure
to Exercise Simple Reasonable Due Diligence to ‘Serve’ Petitioner Copy of Opposition in
‘Conjunction’ with ‘Filing’ with Emphasis on A.G.0. No 2002-15 (March 21, 2002). On

3
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January 30, 2014, the State filed its Opposition. On February 3, 2014, Petitioner’s Motion was
denied pursuant lo a hearing. The Order denying Petitioner’s Molion was entered on February
14, 2014,

On September 22, 2014, Petitioner filed a Motioﬁ to-Appoint Counsel. The State filed
its Opposition on October 10, 2014. On October 13, 2014, the District Court denied the
Motion; the Court then filed the order on October 29, 2014, On October 24, 2014, Petitioner
filed a Notice of Appeal. On December 5, 2014, the Nevada Supreme Court dismissed the
appeal.

On Scptember 30, 2014, Petitioner ﬁlcd a “Petition for Writ of Coram Nobis Bascd on
Acquittal of All Felonies Which Underpinned Count 6 Burglary Thereby Court in Want of
Jurisdiction With New Sentencing Judge Lacking This Knowledge and Fact!” The State
respond on October 20, 2014. On October 22, 2014, the Court took the matter off calendar as
the Court did not have jurisdiction due to Petitioner’s pending appeal regarding the Writ of
Coran Nobis. .

On February 7, 2020, Petitioner filed the instant “Petition to Establish Factual
Innocence Pursuant to NRS 34.900 to NRS 34.990 Inclusive” and a Motion for Appoiniment
of Counsel.’ On March 10, 2020, Petitioner filed a Supplemental Petition and 2 Motion. for
Leave of Court to file the Supplemental Petition. On June 15, 2020, the Disirict Court ordered
(he State to file a written response. The State responds herein.

STATEMENT OF THE FACTS

Victoria Whitmarsh (“the victim”) testified that at the time of the crime, she was in a
dating relationship with Petitioner. Reporter’s Transcript on Appeal (“RTA”) 10/26/04 at 26-
27. She also testified that she and Petitioner were living together at the Budget Suites on
Rancho Drive. RTA 10/26/04 at 49, According to Victoria, there was strife in their relationship
because of Petitioner’s drinking problems and his thoughts that she was unfaithful. RTA
10/26/04 at 28-44. The victim testified that she suffered abuse at Petitioner’s hands many times

! On March 20, 2020, Defendant filed 2 “Motion to Take Judicial Notice of Casec Summary of Case No. C202753,.. as
Exhibit *G"". On June 15, 2020, this Court denied the motion. On April 6, 2020, Defendant filed a Motion to Take
Judicial Notice of NRS 33.018 ...Order Vacating Judgment™.

4
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A, Pctitioner Failed to Establish that His Exhibits and Affidavits Constituted

Newly Discovered Evidence,
Here, Petitioner failed to provide this Court with any newly discovered evidence.
: l - L) .
“*Newly discovered evidence’ means evidence that was not available to a petitioner at trial or

during the resolution by the trial court of any motion to withdraw a guilty plea or motion for
new trial and which is material to the determination of the issue of factual innocence.” NRS

34.930.
At trial, Pehttoncr testified that while he and the victim both paid rent towards the

apartmcnt, the apartment at the Budget Suites was in the victim’s name only, RTT- 10/27/04
at 110. The victim also testified that she lived with Petitioner at the Budget Suites. RTA
10/26/04 at 49. Clearly, this is a fact that was always known to the Petitioner and t}ﬁércvildencc
was beard by the jury. Accordingly, the attached Exhibits and Affidavits cannot constitute
“newly discovered evidence” since this evidence was made available to Petitioner at trial.
Moreover, the attachment of the opinion in State v. White cannot constitute newly discovered
evidence as this was a legal opinion and separate from his case.?

Finally, Petitioner’s submission of the Information and Judgment of Conviction cannot
signify “newly discovered evidence™ because these documents are not pieces of evidence. For

these reasons, Petitioner failed to present any evidence that sufficiently meets the statutory

:'standard of “newly dJscovcred evidence”.

B. Pctitioner Failed to Establish Factual Innocence.
Pelitioner failed to establish thal he was factually innocent of the Burglary conviction

"and his reliance on State v. White cannot constitute factual innocence. First, Petitioncr

previoﬁs})} argued that his “counsel was ineffective for failing to present a defense to burglary
based on the fact that O’Keefe was a cohabitant of the apartment.” Order of Affirmance,
NSC No. 48673, filed March 24, 2008 at 10, (emphasis added). According to the Court,
“[blecause unlawful entry of the apartment was not a necessary element of burglary,

cohabitation of (he apartment or lawful entry of the apariment was not a viable defense to the

2 Petitionet’s arguments’ regarding this case, and the relation o his case, will be discussed below,
10
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charge of burglary.” 1d. The applicable statute at the time was in effect from 1993 until 2005.
Sec NRS 205.060, Since lhe Nevada Supreme Courl issued their decision in Slale v. While

the Burglary stztute had been revised. See NRS 205.060. Accordingly, any additional

argument, that is contrary to the appellate court’s decision, is barred under the law of the case '

doctrine, “The law of a first appeal is law of the case on all subsequent appeals in which the
facts are substantially the same.” Hall v, State, 91 Nev, 314, 315, 535 P.2d 797, 798 (1975)
(quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law

of the case cannot be avoided by a more detailed and precisely focused argument subsequently
madc after reflcetion upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Clearly, this
alleged “newly discovered evidence™? is not distinguishable from any other claims made in a
previous petition. [Therefore, Petitioner’s claim that his cohabitation of the apartment with the

victim establishes a claim sufficient to meet the statutory standards of factual innocence is

meritless. I

Moreover, even if this Court were to determine that State v. White applies now,* any

claim would be belied by the record. According to State v. White, “a person with an absolute

right to enter a structure cannot commit burglary of that structure.” 130 Nev, 533, 538, 330
P.3d 482, 485-86 (2014), “[C]onsent to the entry is not a defense to burglary if the person
“acquired the entry with felonious intent.” Id. at 537-38; 330 P.3d at 485; citing Barrett v,
State, 105 Nev. 361, 364, 775 P.2d 1276, 1277 (1989). Further, “while ownership may be one
factor to consider, the appropriate question is whether the alleged burglar has an absolute,
unconditional right to enter the home.” Id. at 538-39, 330 P.3d at 486.

Unlike White, where the defendant in that case “could not be gjected or prevented from
entering the residence, especially since he still retained his keys to the house...”, the ]”etiﬁb'ner
in this cag u;a;é-musly instructed to leave the property by LVMPD. RTA LBfigf04 at 55;
See White, at 539, 330 P.3d at 486. Moreover, the victim testified that she only allowed

Petitioner to enter the property under the guise that he was picking up his belongings. RTA

* Which the State argued above there is no “newly discovered evidence™,
* Which it cannot as this Court cannot overrule the Nevade Supreme Court. See NEV. CONST. Art. V1§ 6.

11
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DAVID ROGER |
Clark County District Attorney |
Nevada Bar #002781 ;
200 South Third Street _ T |
Las Vegas, Nevada 89155-2212 ‘ T B
(702) 455-4711 R PR S
Attorney for Plaintiff Ve ' ‘!
: . L o
DISTRICT CO: . - e ey
CLARK COUNTY, " . % o . o
THE STATE OF NEVADA, )
Plaintiff,
\ Case No: 202793
_vs-
DeptNo: XV
BRIAN KERRY OKEEFE,
#1447732
Defendant.
JUDGMENT OF CONVICTION (JURY TRIAL)

The Defendant previously entered plea(s) of not guilty to the crime(s) of COUNT 1 -
BATTERY WITH INTENT TO COMMIT A CRIME (Felony); COUNT 2 - SEXUAL
ASSAULT (Felony); COUNT 3 - SEXUAL ASSAULT (Felony); COUNT 4 - SEXUAL
ASSAULT (Felony); COUNT 5 - ATTEMPT SEXUAL ASSAULT (Felony); and COUNT
6 - BURGLARY (Felony), in violation of NRS 200.400; 200.364, 200.366; 193.330,
200.364, 200.366; 205.060, and the matter having been tried before a jury, and the

Defendant being represented by counsel- and-having been found guilty -of the crime(s)of |
"COUNT T - BATTERY (Misdemeanor); and TOUNT VI - BURGLARY (Category B'|
Felony), in violation of NRS 200.481; 205.060; an
2004, the Defendant was present in Court for sentencing with his
TG NHTRIEES @ and good cause appearing therefor,

THE DEFENDANT HEREBY ADJUDGED guilty of the crime(s) as set forth in the

jury's verdict and, in addition to the $25.00 Administrative Assessment Fee, 2 $150.00 DNA
PAWPDOCSUUDGW09140977401.doc
¢ F
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Analysis Fee and submit to testing to determine genetic markers, the Defendant is sentenced

as follows: on COUNT 6 - to a minimum of twenty-four (24) months and a maximum of one
hundred twenty (120) months in the Nevada Department of Corrections; SUSPENDED;
placed on probation for an indeterminate period not to exceed five (5) years, and on COUNT
| - Defendant sentenced to CREDIT FOR TIME SERVED. CONDITIONS: 1) No contact
with the victim initiated by Defendant. Court advised Defendant any contact that the victim
initiates will not be a problem for him; 2) Search clause/burglary tools; 3) Complete
Dormestic Violence counseling; 4) Secure and maintain full time employment; 5) Mental
Health counseling as deemed necessary by Parole and Probation; 6) Resolve the warrant
from the State of Ohio within the next one hundred twenty (120) days; 7) Four (4) hours of
community service work each week. Case closed.

DATED this 3¢ _day of December, 2004.

STEWART L:BELE: A SALLY WM.
"DISTRICT JUDUE

PAWPDOCS\UUDGMO90577401.D0OC
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INFO &
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKOQ

Depu(?( District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 4354711

Attomey for Plaintiff

LA 7/13/04 DISTRICT COURT
ggo AM. CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
PlaintifT, Case No: C202793
Dept No: v

-vs-

BRIAN KERRY OKEEFE,
#1447732 INFORMATION

Defendant.

STATE OF NEVADA

COUNTY OF CLARK
DAVID ROGER, District Attorney within and for the County of Clark, State of

85,

i

Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That BRIAN KERRY OKEEFE, the Defendant(s) above named, having committed
the crimes of BATTERY WITH INTENT 170 COMMIT A CRIME (Felony - NRS
200.400); SEXUAL ASSAULT (Felony - NRS 200.364, 200.366); ATTEMPT SEXUAL
ASSAULT (Felony - NRS 193.330, 200.364, 200.366) and BURGLARY (Felony - NRS
205.060), on or about the 29th day of May, 2004, within the County of Clark, State of
Nevada, contrary to the form, force and effect of statutes in.such cases made and provided,
and against the peace and dignity of the State of Nevada,

"
i

FADOCUMENTACCESS\DOCUMENT ACCES S\C202793\040706_101743_INFO
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COUNT 1 - BATTERY WITH INTENT TO COMMIT A CRIME

did then and there wilfully, unlawfully, and feloniously use force or violence upon
the person of another, to-wit.  VICTORIA WHITMARSH, with intent to commit sexual
assault, by striking the said VICTORIA WHITMARSH about the head and/or body with his
hands. '
COUNT 2 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit; fellatio; by
placing his penis on or in the mouth of the said VICTORIA WHITMARSH, against her will,
COUNT 3 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit:  sexual
intercourse; by placing his penis into the genital opening of the said VICTORIA
WHITMARSH, against her will.
COUNT 4 - SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously sexually assault and subject
VICTORIA WHITMARSH, a {emale person, to sexual penetration, to-wit: anal intercourse
by placing his penis into the anal opening of the said VICTORIA WHITMARSH , against

her will.
COUNT 5 - ATTEMPT SEXUAL ASSAULT

did then and there wilfully, unlawfully, and feloniously attempt to sexually assault
and subject VICTORIA WHITMARSH, a female person, to sexual penetration, to-wit: anal
intercourse; by attempting to place his penis into the anal opening of the said VICTORIA |
WHITMARSH, against her will.
H
i

i
i '
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COUNT 6 ~BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit

battery and/or sexual assault and/or a felony, to-wit: battery and/or sexual assault, that

certain building occupied by VICTORIA WHITMARSH, located at 2219 North Rancho, No.
2083, Las Vegas, Clark County, Nevada.

Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:
NAME
HORN, David R.
STEIBER, Raymond C.
MONIOT, Timethy Sanford
MORGENSTERN, Kevin John
RAMIREZ, Vicente R.
KELLY, Shanan D.
MAJORS, William J.
BARRERA, Roger
WHITMARSH, Victoria
EBBERT, Linda
TURON, Besse Tobias
CUSTODIAN OF RECORDS
CUSTODIAN OF RECORDS

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY /s/ 8. Krisko

SUSAN R KRISKO
Deputy District Attomey
Nevada Bar #006024

ADDRESS
LVMPD P#1928
LVMPD P#3542
LVMPD P#4664
LVMPD P#4665
LVMPD P#4916
LVMPD P#6836
LVMPD P#7089
LVYMPD P#8050
2992 Orchard Mesa Dr., Henderson, NV 89052
UMC/SANE, 1800 W, Charleston, LVN 89102
2219 N, Rancho Dr., LVN 89107
LVMPD - Records
LVMPD - Dispatch

F:\DOCé(lJMENTACCISS\DO(:llMENT ACCESS\C0219040706_101743_[NFO |
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Electronically Filed
5i2/2023 12:17 PM
Steven D. Grierson

CLERK OF THE CO
orres &"_ﬁ ,Eu-—-—

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

KAREN MISHLER

Chief Deputy District Attorney
Nevada Bar #013730

200 Lewis Avenue

Las Vc%as, Nevada 89155-2212

(702) 671-2500
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
~Vs- CASENO: 04C202793
BRIAN KERRY OKEEFE, DEPTNO: XVIII
#1447732 :
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PETITION
~ FOR A WRIT OF CORAM NOBIS

DATE OF HEARING: MAY 3], 2023
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through KAREN MISHLER, Chief Deputy District Attorney, and moves
this Honorable Court for an order denying the Defendant's Petition for a Writ of Coram Nobis
herctofore filed in the above-entitled matter. "

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 6, 2004, the State filed an Information charging Brian Kerry O’Kecefe,

(“Petitioner”) with the following: Count 1 — Battery With Intent To Commit A Crime
(Felony — NRS 200.400); Counts 2-4 — Sexual Assault (Felony — NRS 200.364, 200.366);
Count 5 — Attempt Sexual Assault (Felony — NRS 193.330, 200.364, 200.366); Count 6 —
Burglary (Felony —NRS 205.060).

On October 25, 2004, Petitioner’s jury trial commenced, and it concluded on Qctober
28, 2004, The jury returned a verdict of guilty for Count 1 - Battery (Misdemeanor); and
Count 6 - Burglary (Category B Felony).

On December 27, 2004, the Court sentenced Petitioner as follows: Count | — credit for
time served:; Count 6 — a minimum of twenty-four (24) months and a maximum of one hundred
twenty (120) months in the Nevada Department of Corrections; suspended, placed on
probation for an indeterminate period not to exceed five (5) years. The Judgment of Conviction
was filed on January 3, 2005.

On February 1, 2005, Petitioner filed a Notice of Appeal. The Nevada Supreme Court
affirmed Petitioner’s conviction on January 23, 2006. See O’Keefe v. State, Order of
Affirmance No. 44644 (Jan. 23, 2006). Remittitur issued on February 17, 2006.

On July 24, 2006, Petitioner filed a Petition for Writ of Mandamus seeking transcripts
and his file. The State filed its Opposition on August 7, 2006. The Order denying this Petition
was filed August 17, 2006.

On October 19, 2006, Petitioner filed a Motion for New Trial, as well as a Supplement
to that Motion on December 13, 2006. The State filed its Opposition on November 14, 2006.
The Court denied the Motion on December 18, 2006. On December 26, 2006, Petitioner filed
a Notice of Appeal. The Nevada Supreme Court affirmed the Court’s denial of Petitioner’s
Motion for New Trial on March 24, 2008; remittitur issued April 18, 2008. Sce O’Keefe v.
State, Order of Affirmance Nos. 48673 and 49329 (March 24, 2008).

2
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On February 5, 2007, Petitioner filed a Petition for Writ of Habeas Corpus; on February
15, 2007, Petitioner filed a Supplement to his Petition. The State filed its Opposition on April
6, 2007, The Court denied his Petition on April 11, 2007, On April 19, 2007, Petitioner filed
a Notice of Appeal. The Findings of Fact, Conclusions of Law and Order was filed May 17,
2007. The Nevada Supreme Court affirmed the Court’s denial of Petitioner’s Petition on
March 24, 2008; remittitur issued April 18, 2008. See O’Keefe v. State, Order of Affirmance
Nos. 48673 and 49329 (March 24, 2003).
An Order Honorably Discharging Probationer was filed September 10,2008, An Order
for Disposal of Exhibits was filed October 17, 2012.
On December 6, 2013, Petitioner filed a Petition for Writ of Mandamus or, in the

Alternative, Writ of Coram Nobis. He also filed a Motion to Appoint Counsel, The State filed
its Response to both Motions on December 18, 2013. On December 19, 2013, Petitioner filed
a “Motion To Supplement Petition For A Writ Of Mandamus Or, In The Alternative, Writ of
Coram Nobis With A Certified Copy of J.0.C To C202793.” On December 27, 2013,
Petitioner filed a “Supplement of Evidence of Suicides and Self Mutilations and Mental Health
Along with Ninth COA on, Namely, A Double Jeopardy Violation, Case No. 12-15271.” On
January 28, 2014, Petitioner filed a Reply to the State’s Response. On January 29, 2014, the
Court denied Petitioner’s original Petition and all Supplements. The Order of denial was
entered on February 14, 2014.

On February 12,1 2014, Petitioner filed a Notice of Appeal regarding his Petition for
Writ of Mandamus or, in the Alternative, Writ of Coram Nobis. On July 23, 2014, the Nevada
Supreme Court affirmed the Court’s judgment. See O’Keefe v. State, Order of Affirmance
Nos. 65040 and 65217 (July 23, 2014). On August 8, 2014, Petitioner filed a pro-per “Motion

to Stay Mandate Pending Certiorari Review.” On August 15,2014, the Nevada Supreme Court
granted the Motion and ordered that remittitur would be stayed until December 1, 2014 and
shall issue on December 8, 2014.

On January 10, 2!0 14, Petitioner filed a “Motion for Default Judgment for State'§ Failure

to Exercise Simple Reasonable Due Diligence to ‘Serve’ Petitioner Copy of Opposition in

3
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‘Conjunction’ with ‘Filing’ with Emphasis on A.G.O. No 2002-15 (March 21, 2002). On
January 30, 2014, the State filed ifs Opposition. On February 3, 2014, Petitioner’s Motion was
denied pursuant to a hearing. The Order denying Petitioner’s Motion was entered on February
14, 2014. 1

On September 22,12014, Petitioner filed a Motion to Appoint Counsel. The State filed
its Opposition on October 10, 2014. On October 13, 2014, the Court denied the Motion; the
Court then filed the order on October 29, 2014, On October 24, 2014, Petitioner filed a Notice
of Appeal. On December 5, 2014, the Nevada Supreme Court dismissed the appeal.

On September 30, 2014, Petitioner filed a “Petition for Writ of Coram Nobis Based on
Acquittal of All Felonies Which Underpinned Count 6 Burglary Thereby Court in Want of
Turisdiction With New Sentencing Judge Lacking This Knowledge and Fact!” The State
responded on October 20, 2014. On October 22, 2014, the Court took the matter off calendar
as the Court did not havé jurisdiction due to Petitioner’s pending appeal regarding the Writ of
Coram Nobis. 1

On February 7, 2020, Petitioner filed a Petition to Establish Factual Innocence Pursuant
to NRS 34.900 to NRS 34.990 Inclusive, and a Motion for Appointment of Counsel, On March
10, 2020, Petitioner filed a Supplemental Petition and a Motion for Leave of Court to file the
Supplemental Petition. On March 20, 2020, Petitioner filed a Motion to Take Judicial Notice
of Case Summary of Case No. C202793, which the Court denied on June 15, 2020. On April
6, 2020, Petitioner filed a Motion to Take Judicial Notice of NRS 33.018 as a Matter of Law
Pursuant to NRS 47.140(2) Promulgated January 1, 1998 Whereas the State Committed Fraud
by Utilizing Old Law Pursuant to NRS 200.481 Not Applicable Resulting in Manifest
Injustice. On July 23, 2020, the State filed its Response to the Petition to Establish Factual
Innocence, Supplemental Petition, and Motion for Appointment of Counsel. On August 24,
2020, the Court denied the Petitions.

On July 27, 2020, Petitioner filed a Motion for Judgment on the Pleadings as a Matter
of Law Based on the Petition NRS 34.960 Establishing a Prima Facie Case. On September 2,
2020, the Court denied the Motion. On September 25, 2020, the Court filed Findings of Fact,

4
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Conclusions of Law and Order, which denied the Petition to Establish Factual Innocence,
Supplemental Petition, Motion to Appoint Counsel, and Motion for J udgment on the Pleadings
as a Matter of Law.
On November 2, 2020, Petitioner filed a Notice of Appeal. The Nevada Court of
Appeals affirmed the Court’s denial of Petitioner’s Petition to Establish Factual Innocence and
Motion for Judgment on the Pleadings. O’Keefe v. State, No. 81867-COA (Order of

Affirmance, Apr. 23, 2021).
On March 28, 2023, Petitioner filed the instant Petition for a Writ of Coram Nobis

Pursuant Nevada Constitution Article 6, Section 6 and NRS 1.030 Challenging an Error of
Fact Within Scope of Writ as Occupancy Rights Providing Immunity From Suit. The State

responds as follows.

STATEMENT OF FACTS

Victoria Whitmarsh (“the victim™) testified that at the time of the crime, she was in a
dating relationship with Petitioner. Reporter’s Transcript on Appeal (“RTA”) 10/26/04 at 26-
27. She also testificd that she and Petitioner were living together at the Budget Suites on
Rancho Drive. RTA 10/26/04 at 49. According to Vicloria, there was strife in their relationship
because of Petitioner’s drinking problems and his thoughts that she was unfaithful. RTA
10/26/04 at 28-44. The victim testified that she suffercd abuse at Petitioner’s hands many times
over the several preceding years, but she always took him back because of how he promised
her that there would be change. RTA 10/26/04 at 28-44, 49.

On the evening of May 28, 2004, the two (2) were at Texas Station bowling and
drinking. RTA 10/26/04 at 50-52. An argument began between them, because Petitioner was
drinking too much, and Victoria wanted him to stop and go home. Id. As a result of the
argument, the victim ended up walking home alone. RTA 10/26/04 at 54. When Victoria
arrived at the Budget Suites, she contacted security to obtain an escort to her room because
she was afraid of Petitioner, and to acquire another key to her room. Id. Security walked her

to the room and found Petitioner present. Id. Security then called the Las Vegas Metropolitan

|
| 5
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Police Department (“LVMPD?”) due to the domestic issues. RTA 10/26/04 at 55. LVMPD
responded and asked Petitioner to lcave for the night. Id.

Victoria went to sleep for the night and awoke sometime afier noon, on May 29, 2004,
to Petitioner knocking on the door. RTA 10/26/04 at 23, 56-57. She did not want to let
Petitioner back into the apartment and reminded Petitioner that he was not allowed on the
property; however, he stated that he just needed to get his belongings. RTA 10/26/04 at 57.
Victoria ultimately allowed Petitioner inside. RTA 10/26/04 at 57-38.

When Petitioner entered the room, he immediately began behaving aggressively and
accusing Victoria of hav'ing sex with other individuals. RTA 10/26/04 at 58-60. Pctitioner
struck her about the head, face, and body repeatedly. Id. He then led her onto the couch and
forced her to perform oral sex on him. RTA 10/26/04 at 61. Victoria complied because she
feared for her life. RTAI 10/26/04 at 61-62 Then, Petitioner forced her to engage in vaginal
intercourse for a short time before demanding anal intercourse. RTA 10/26/04 at 63-65.
Petitioner then forced her to engage in anal intercourse, and ultimately ejaculated inside of her
anus. RTA 10/26/04 at 65.

Approximately half an hour later, Petitioner forced her to perform oral sex on him and
submit to vaginal intercourse again. RTA 10/26/04 at 68. Additionally, he once again forced
her to engage in anal intercourse. Id. Petitioner could not finish, so Victoria went to the
restroom and would not come out. RTA 10/26/04 at 69. When Petitioner fell asleep, she
proceeded to get dressed and left the room quietly so that she could seek help from Security.
Id. i

Security Officer Besse was first contacted by Victoria who was very upset, and visibly
shaking. Il RTT 10/26/04 at 108-09. Besse went to the coupie’s room and found Petitioner
passed out in the bed, completely naked. II RTT 10/26/04 at 110. Due to the gravity of the
situation, Besse placed Petitioner in custody. Il RTT 10/26/04 at 110-12.

Officer Shanan Kelly responded to a call from dispatch, around 5:00 p.m., regarding a
trespasser in custody, specifically “somebody was in custody by security for trespass, possible

battery and sexual assault”. RTA 10/26/14 at 07-08, 22. Contact was made with the Petitioner.

6
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Id, at 09-22. Crime Scene Analyst Horn responded to the crime scene and discovered that the
scene was consistent with Victoria’s version of events. Il RTT 10/26/04 at 65-75. Specifically,
he located a white and black Zebra print dress with fecal matter and blood on it and a pair of
blue shorts with fecal matter and blood on it. Id.

Officer Ray Steiber observed that Victoria was visibly upset and crying. Reporter’s
Trial Transcript Volume II (“II RTT”) 10/26/04 at 76-77. Victoria advised them that Petitioner
beat her and subjected her to sexual contact. RTA 10/26/14 at 72, Patrol contacted Detective
Moniot, who responded to the University medical Center (“UMC”) where Victoria was
transported. RTA 10/26/14 at 72-73. L RTT 10/26/04 at 142-44.

When Detective Moniot contacted Victoria, she was very withdrawn, visibly upset,
crying vigorously, and holding herself around her mid-section. II RTT- 10/26/04 at 146-47.
Detective Moniot also observed that she was walking “gingerly.” Id. While speaking with
Victoria, Detective Moniot also noticed that there was a significant amount of hair from
Victoria’s head on her upper body. IT RTT 10/26/04 at 150-51. Victoria stated that it was a
result of Petitioner pulling out her hair, RTA 10/26/14 at 73.

Victoria underwent a SANE exam at UMC which was administered by Linda Ebbert.
RTT- 10/27/04 at 17. Nurse Ebbert noted multiple sites of bruising all over Victoria’s body
and a laceration to her upper lip. RTT- 10/27/04 at 23-31. Additionally, she observed several
deep lacerations to Victoria’s anus. RTT- 10/27/04 at 3 1-34,37-39.

ARGUMENT
PETITIONER’S CLAIMS ARE NOT COGNIZABLE IN A PETITION FOR WRIT
OF CORAM NOBIS

Petitioner claims that the evidence was insufficient to support his conviction for
Burglary, and that he should have been charged with Battery Constituting Domestic Violence
under NRS 33.018 rather than Battery under NRS 200.481. These claims are not properly
raised in a petition for a writ of coram nobis because these are allegations of legal, not factual,

error, and they were available to be raised in previous proceedings.

7
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In Trujillo v. State, 129 Nev. 706, 708, 310 P.3d 594, 595-96 (2013), the Nevada
Supreme Court acknowledged that the writ of coram nobis may be used to challenge a
judgment of conviction after a defendant’s sentence was rendered but when he was no longer

in custody. In determining that coram nobis was an available remedy in Nevada, the Court
held that: °

Tlhe common-law writ of coram nobis is available under Atticle 6, Section
6(1) of the Nevada Constitution, which grants the district courts the power
to issue writs that are proper and necessary to the complete exercise of their
jurisdiction, and NRS 1.030, which continues the common law under some
circumstances.

Id., 310 P.3d at 595. Critically, however, the Court also held that:

Although we do not attempt to precisely define the realm of factual errors that
may give rise to a writ of coram nobis, that realm is limited to errors involving
facts that were not known to the court, were not withheld by tie defendant,
and would lave prevented entry of the judgment. For example, a factual error
does not include claims of newly discovered evidence because these types of
claims would not have precluded the judgment from being entered in the first
place. See Hyung Joon Kim, 90 CalRptr.3d 355, 202 P.3d at 453;
Commonwealth v. Morris, 281 Va. 70, 705 S.E.2d 503, 506 (Va.), cert. denied,
565 U.S. . 132 S.Ct. 115, 181 L.Ed.2d 39 (2011). And legal errors fall
entirely outside the scope of the writ. See. e.g.. Hyung Joon Kim, 90 Cal.Rptr.3d
355,202 P.3d at 446; State v. Diaz, 283 Neb, 414, 808 N.W.2d 891, 896 (2012).
A writ of coram nobis is the forum to correct only the most egregious factual
errors that would have precluded entry of the judgment of conviction had the
error been known to the court at the time.

A writ of coram nobis is not, however, the forum to relitigate the guilt or
innocence of the petitioner. We have long emphasized the importance of the
finality of judgments, and we are gravely concerned that recognizing this writ,
even in the very limited form that we do today, will result in a proliferation of
stale challenges to convictions long since final. See Jackson v. State, 115 Nev.
21,23 0. 2,973 P.2d 241, 242 n. 2 (1999); Groesbeck v. Warden, 100 Nev. 259,
261, 679 P.2d 1268, 1269 (1984). Given these concerns, we hold that any error
that was reasonably available to be raised while the petitioner was in custody
is waived, and it is the petitioner's burden on the face of his petition to
demonstrate that he could not have reasonably raised his claims during the
time he was in custody.

Id. at 717-18, 310 P.3d at 601-02 (emphasis added).
i

8
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1
Petitioner’s claims are of law and not an issue of fact which would have prevented an

entry of judgment. Petitioner challenges the legal sufficiency of the evidence, and the propriety
of the State charging him with a violation of NRS 200.481. Such claims are not issues of fact
which would have prevented an entry of judgment, and thus are not cognizable in a petition
for writ of coram nobis, and accordingly Petitioner is not entitled to relief.

Furthermore, these claims were available to be raised in prior proceedings while
Petitioner was still in custody, and consequently these claims are waived from consideration
by this Court. Petitioner’s claims relate to the sufficiency of the evidence to sustain his
conviction; such claims could have been raised on direct appeal.

In fact, Petitioner has previously raised this exact claim concerning his Burglary
conviction on multiple occasions. In his first postconviction petition for writ of habeas corpus,
Petitioner claimed his misdemeanor battery could not support his Burglary conviction. This
claim was rejected. On appeal, the Nevada Supreme Court affirmed the denial, concluding that
NRS 205.060(1) docs not differentiate between misdemeanor and felony battery, and simply
states that “any person who enters a room with the intent to commit battery on any person is

guilty of burglary.” O’Keefe v. State, No. 49329 (Order of Affirmance, Mar. 24, 2008), at 05.

As the Nevada Supreme Court has already ruled on this issue, further litigation of this claim
is barred by the doctrine of the law of the case. Hall v. State, 91 Nev. 314, 315-16, 535 P.2d
797, 798-99 (1975).

Petitioner also claimed in his first petition for writ of habeas corpus that he did not
commit Burglary due to his claim that he was a cohabitant of the apartment at the time of the
offenses. The denial of this claim was also affirmed by the Nevada Supreme Court, which
stated “[blecause unlawful entry of the apartment was not a necessary element of burglary,
cohabitation of the apartment or lawful entry of the apartment was not a viable defense to the

charge of burglary.” O’Keefe v. State, No. 49329 (Order of Affirmance, Mar. 24, 2008), at 10.

Petitioner attemnpts to relitigate this claim due to the Nevada Supreme Court’s decision

in State v. White, 130 Nev. 533, 330 P.3d 482 (2014). In White, “a person with an absolute

right to enter a structure cannot commit burglary of that structure.” 130 Nev. 533, 538, 330

’ 9

WCLARK COUNTYDA. NETVCAMEAS EN2004128 910412004 28574C-OPPS-(BRIAN KERRY OKEEFE)-002.DOCX

1349




12

Fa Lad

20

[
i~

P.3d 482, 485-86 (2014). "|Clonsent 1o the entry is not a defense to burglary it the person

~acquired the entry with felonious intent.” 1d. at 537-38: 330 P.3d at 485 citing Barrett v.

State. 105 Nev, 361, 364, 775 P.2d 1276, 1277 (1989). Further. “while ownership may be one

factor to consider. the appropriate question is whether the alleged burglar has an absolute.
unconditional right to enter the home,™ Id. at 33839, 330 P.3d at 486. A defense based on
White is not available to Petitioner because he did not have an absolute right to center the
apartment. Petitioner in this case was previously instructed to leave the property by LVMPD.
RTA 10/26/04 at 55; Sce White, at 539, 330 P.3d a1 486. Morcover. the victim testified that
she only allowed Petitioner to enter the property under the guise that he was picking up his
belongings. RTA 10/26/04 a1 57-38. Accordingly. Petitioner’s reliance on White is misplaced
as that case is casily distinguishable from the case at hand. Thus. cven if this claim were
cognizable in a petition for writ of coram nobis, he would not be entitled to any relief,

CONCLUSION

Based on the foregoing, the State respectiully requests that Detendant’s Petition for a
Writ ol Coram Nobis be DENIED. DATED this 2nd day of May, 2023.
Respectiully submitted.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar 4001565
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KAREN M%Hll I R
Chikf De l.l{\ District Attorney
Nevada Bar #013730
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CERTIFICATE OF SERVICE BY MATL

I do certify that I mailed a tr and correct copy of the
foregoing F/)Q-/;‘/w.q-e[ It l,?e,)/v '7!1(;(/ odeon ) s 511».1 o Tnd Dipreopy <o
[ ’

Y 4 2,
to the below address(es) on this ;o% day of /'7fﬂ;y ]

20 23 , by placing same in the U.S. Mail via prison law library
staff, pursuant to NRCP 5(b): @ st Epch 802  (Luperg ./ eFek
AIIEE”%*}'ke;G%ﬂfd)JE he OM [Ecf
Will be sesvey ‘éY e Glert .
| SR LIET '
Qfgvs-km( U & — Glarg County Diatred A'I%;M,Y '

?imx-ﬁgfﬁ&d(”bkﬂ¢- - tigh;A ﬂkpj’ C;fﬁéfﬁf
Mm( -_(%?{_r CO}Y efumec] See dddresr belowl -
Atle Feldy

=) o y
P L () rﬁﬁ/

Bt B W’ oz
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Q%JGQW@J In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding
0 @uﬁer\ Lo Sto g
-ﬂ?‘/i#g;w_#‘( e )ft/ Zac (N fefeen ) T r,([? It b/amr&ffiled in
LA

District Court Case No. C4 (Z¢Z1l!A does not contain the

gocial security number of any person.

fO?j/{ day of _/'] ?ﬂ(/’ , 20 23

=S 7A

R F; CV£@9$

Pefof ener In Pro Se

Dated this
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Electronically Filed
6/21/2023 9:46 AM
Steven D. Grierson

CLE OF THE CO
NOAS .- ( % ‘o A»EM“*—’
Biitn (@('H C Zﬂ;‘f # ?CZ#
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

“Rdibonat In Pro Se

DISTRICT COURT
CLARK COQUNTY, NEVADA
* % * * =%
Bran  Keray €7deere ,

Plaintiff,

Case No. o4 Ze2 193

-vs- Dept . No. 'KVII |

THE STA7€ of NEVADM ef 2/

Defendant _

gy S

/.Z
NOTICE OF APPEAL

NOTICE IS GIVEN that Plaintiff, B O Keefe ,

in pro se, hereby appeals to the Nevada Supreme Court the

Casiro %e{zném M}(’C/jﬂf'ﬂ?‘ff‘{szhwl év ‘Ohxe” c/envra.g withogf afqumf’

as filed/entered on the é = day of Mfl\/ , 2023,

(complete if applicable) and the

, ags filed/entered on the day of

, iIn the above-entitled Court.

Dated this {f day of f_;;f}t , 2023
Fosk f-) 0)«&//
c‘fwm {. OVecbe #_Jez ff

Lovelock Correcticnal Center

2 \ . L N\1200 Prison Road
FN T LM" t. Unhal éﬁ‘fa’ 540 u5 375 (m">Lovelock Nevada B9419
PN % @&M‘ TRE SHe oF NEVIDA- npz' « TAYaTIn, 451”3 Z73
: In Pro Se
(Fwed Zh3{zuzo , (4% Nu. T?(iow-w,b " °

( OBDER. DENYNG PETrrieN 130 A WEIT oF Cofam Vo&w)

')
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CERIIFICATE OF SERVICE
I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF APPEAL to the below address{es} on this

(# 4 T 22 - -
ay of ) und . 20 . by placing same in the

U.5. Mail via prison law library staff:

iNVEE ME’ Fe ﬁ Cz (@ (_Be.mue L(—\':f -
—_— C'{Jfﬁ (;n.uA]’-'\r E)Ixfrcr;f M{W{]\Q_?/

B Ok vy
celoc ., Ny .

c—ﬁ . . - -
o £l Ly
o /4
Brian_tc (O Fede’ #_Goruy
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se

The undersigned does hereby affirm that the preceding

NOTICE OF APPEAL filed in District Court Case No. g4 (ZZ19%

does not contain the social security number of any person.

Dated this Iéﬂ“ day of é;:Ae , 2028 .

B KOl

& OpuE

Petitioner In Pro Se
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff{s),
vs.
BRIAN KERRY OKEEFE,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Brian O'Keefe
2. Judge: Mary Kay Holthus
3. Appellant(s): Brian O'Keefe
Counsel:
Brian Kerry 'Keefe #90244

1200 Prison Rd.
Lovelock, NV 8949

4. Respondent: The State of Nevada
Counsel:
Steven B, Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV §9101

04C202793 0
1361

Case Number: D4C202793

Case Ng: 04C202793

Dept No: XVIII

Electronically Filed
6/22/2023 10:27 AM
Steven D. Grierson

CLE% OF THE CO£§I
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12.

04C202793

(702) 671-2700

Appellant(s)s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
Appellant Represented by Appointed Counsel On Appeal: No

Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 6, 2004

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Misc. Order

. Previous Appeal: Yes

Supreme Court Docket Number(s): 44372, 44644, 48673, 49329, 65040, 66785, 84511,
85098

Child Custody or Visitation: N/A
Dated This 22 day of June 2023,

Steven D. Grierson, Clerk of the Court

/s/ Cierra Borum

Cierra Borum, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

¢c: Brian O'Keefe

-2
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ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

KAREN MISHLER

Chief Deputy District Attorney
Nevada Bar #013730

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintitt

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
—Vs-
BRIAN KERRY OKEEFE,
#1447732
Defendant.

DISTRICT COURT

CASE NO:
DEPT NO:

Electronically Filed
7/14/2023 10:15 AM

e S

CLERK QF THE COURT

04C202793
XVIII

ORDER DENYING DEFENDANT'S PETITION FOR A WRIT OF CORAM NOBIS

DATE OF HEARING: MAY 31, 2023
TIME OF HEARING: 9:30 A M,

THIS MATTER having come on for hearing before the above entitled Court on the

31st day of May, 2023, the Defendant not being present, proceeding in propria persona, the

Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through KAREN

MISHLER, Chief Deputy District Attorney, without argument, based on the pleadings, and

good cause appearing therefor,

i
i
i
i

IZAPPELLATEWPDOCSATTORNEY FILES:KAREN'S DOCUMENTS:PWHCWO'KEEFE., BRIANSTATE'S PROPOSED ORDLR O'KEEFLC
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Petitioner claims that the evidence was insufficient to support his conviction
for Burglary, and that he should have been charged with Battery Constituting
Domestic Violence under NRS 33.018 rather than Battery under NRS 200.481.
These claims are not properly raised in a petition for a writ of coram nobis because
these are allegations of legal, not factual, error, and they were available to be raised
in previous proceedings. Accordingly, this Court denies Petitioner’s claim.

In Trujillo v. State, 129 Nev. 706, 708, 310 P.3d 594, 595-96 (2013), the

Nevada Supreme Court acknowledged that the writ ot coram nobis may be used to
challenge a judgment of conviction after a defendant’s sentence was rendered but
when he was no longer in custody. In determining that coram nobis was an available

remedy in Nevada, the Court held that:

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

[T]The common-law writ of coram nobis is available under Article
6, Section 6(1) of the Nevada Constitution, which grants the
district courts the power to issue writs that are proper and
necessary to the complete exercise of their jurisdiction, and NRS
1.030, which continues the common law under some
circumstances.

Id., 310 P.3d at 595. Critically, however, the Court also held that:

Although we do not attempt to precisely define the realm of factual
errors that may give rise to a writ of coram nobis, that realm is limited
to errors involving facts that were not known to the court, were not
withheld by the defendant, and would have prevented entry of the
judgment. For example, a factual error does not include claims of
newly discovered evidence because these types of claims would not
have precluded the judgment from being entered in the first place. See
Hyung Joon Kim, 90 CalRptr.3d 355, 202 P.3d at 453;
Commonwealth v. Morris, 281 Va. 70, 705 S.E.2d 503, 506 (Va.),
cert. denied, 565 U.S. , 132 S.Ct. 115, 181 L.Ed.2d 39 (2011).
And legal errors fall entirely outside the scope of the writ. See, e.g.,
Hyung Joon Kim, 90 Cal . Rptr.3d 355, 202 P.3d at 446; State v. Diaz,
283 Neb. 414, 808 N.W.2d 891, 896 (2012). A writ of coram nobis is
the forum to correct only the most egregious factual errors that would

2

[MAPPELLATEXWPDOCSIATTORNEY FILES'KAREN'S DOCUMENTSIPWHCO'KEEFE, BRIAN:STATE'S FROPOSET ORDER O'KEEFE
1 3 6 4 202793 DENIAL CORAM NOBIS. DOCX
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have precluded entry of the judgment of conviction had the error been
known to the court at the time.

A writ of coram nobis is not, however, the forum to relitigate the guilt
or innocence of the petitioner. We have long emphasized the
importance of the finality of judgments, and we are gravely concerned
that recognizing this writ, even in the very limited form that we do
today, will result in a proliferation of stale challenges to convictions
long since final. See Jackson v. State, 115 Nev. 21, 23 n. 2,973 P.2d
241, 242 n. 2 (1999); Groesbeck v. Warden, 100 Nev. 259, 261, 679
P.2d 1268, 1269 (1984). Given these concerns, we hold that any
error that was reasonably available to be raised while the petitioner
was in custody is waived, and it is the petitioner's burden on the face
of his petition to demonstrate that he could not have reasonably
raised his claims during the time he was in custody.

Id. at 717-18, 310 P.3d at 601-02 (emphasis added).

Petitioner’s claims are of law and not an 1ssue of fact which would have
prevented an entry of judgment. Petitioner challenges the legal sufficiency of the
evidence, and the propriety of the State charging him with a violation of NRS
200.481. Such claims are not issues of fact which would have prevented an entry of
judgment, and thus are not cognizable in a petition for writ of coram nobis, and
accordingly Petitioner is not entitled to relief.

Furthermore, these claims were available to be raised in prior proceedings
while Petitioner was still in custody, and consequently these claims are waived from
consideration by this Court. Petitioner’s claims relate to the sufficiency of the
evidence to sustain his conviction; such claims could have been raised on direct
appeal.

In fact, Petitioner has previously raised this exact claim concerning his
Burglary conviction on multiple occasions. In his first postconviction petition for
writ of habeas corpus, Petitioner claimed his misdemeanor battery could not support
his Burglary conviction. This claim was rejected. On appeal, the Nevada Supreme
Court aftirmed the denial, concluding that NRS 205.060(1) does not differentiate

between misdemeanor and felony battery, and simply states that “any person who

3
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enters a room with the intent to commit battery on any person is guilty of burglary.”

O’Keefe v. State, No. 49329 (Order of Affirmance, Mar. 24, 2008), at 05. As the

Nevada Supreme Court has already ruled on this issue, further litigation of this claim
is barred by the doctrine of the law of the case. Hall v. State, 91 Nev. 314, 315-16,
535 P.2d 797, 798-99 (1975).

Petitioner also claimed in his first petition for writ of habeas corpus that he
did not commit Burglary due to his claim that he was a cohabitant of the apartment
at the time of the offenses. The denial of this claim was also affirmed by the Nevada
Supreme Court, which stated “[b]ecause unlawful entry of the apartment was not a
necessary element of burglary, cohabitation of the apartment or lawful entry of the
apartment was not a viable defense to the charge of burglary.” O’Keefe v. State, No.

49329 (Order of Affirmance, Mar. 24, 2008), at 10.

Petitioner attempts to relitigate this claim due to the Nevada Supreme Court’s

decision in State v. White, 130 Nev. 533, 330 P.3d 482 (2014). In White, “a person

with an absolute right to enter a structure cannot commait burglary of that structure.”
130 Nev. 533, 538, 330 P.3d 482, 485-86 (2014). “[CJonsent to the entry 1s not a
defense to burglary if the person “acquired the entry with felonious intent.” Id. at

537-38; 330 P.3d at 485; citing Barrett v. State, 105 Nev. 361, 364, 775 P.2d 1276,

1277 (1989). Further, “while ownership may be one tactor to consider, the
appropriate question 1s whether the alleged burglar has an absolute, unconditional
right to enter the home.” [d. at 538-39, 330 P.3d at 486. A defense based on White
1s not available to Petitioner because he did not have an absolute right to enter the
apartment. Petitioner in this case was previously instructed to leave the property by
LVMPD. Reporter’s Transcript on Appeal (“RTA’), October 26, 2004, filed Apr.
22, 2005, at 55. Moreover, the victim testified that she only allowed Petitioner to
enter the property under the guise that he was picking up his belongings. RTA at
57-58. Accordingly, Petitioner’s reliance on White is misplaced as that case is

easily distinguishable from the case at hand. Thus, even if this claim were

4
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cognizable n a petition for writ of coram nobis, he would not be entitled to any

relief.

THEREFORE, IT IS HEREBY

ORDERED that the Defendant's Petition for a Writ of

Coram Nobis, shall be, and it is Denied.

DATED this day of July,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Karen Mishler

20?03a19d this 14th day of July, 2023

"MW"{ M)%\/ . -L‘-’H"fwte/‘

DISTRICT IGDGE

979 B6F 1BAS8 834A
Mary Kay Holthus
District Court Judge

KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #013730

km/appellate

5
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CSERY

DISTRICT COURT
CLARK COUNTY, NEVADA

The State of Nevada vs Brian K CASE NO: 04C202793

O'Keefe
DEPT. NO. Department 18

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Denying Motion was served via the court’s electronic eFile
system to all recipients registered for e-Service on the above entitled case as listed below:
Service Date: 7/14/2023

DA motions{@clarkcountyda.com
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LAS VEGAS METROPOLITAN 20L| A WMENT

- NSIC LABCRATORY REFORT = ATION
NAME: (O'KEEFE, Brian (suspect) CASE: 04 0529-2232
WHITMARSH, Victoria (victim) AGENCY: LVMPD

DATE: August 23, 2004

INCIDENT: SEXUAL ASSAULT BOCKED BY: Ebbert
REQUESTED BY: SA/Mcniot

SEP 9 2004
[, DAVID P. WELCH, do hereby declare;

That | am a Criminalist emplayed by the Las Vegas Metropolitan Palice Department;

Thaton November23, 1977, | first qualified in the Eighth Judicial District Court ofClark Cou'nty, Nevada, asan
expert witness;

That [ received evidence in the above case and completed an examination on the fellowing items;

DW 1 - Sealed sexual assault evidence kit éontaining the following from Victoria Whitmarsh:
Item A - consent férm
ltem B - assault information
ltem C - anatomical drawings
Item D - blood samples
{tem E - buccal swab standards
ltem F - vaginal swabs
ltem G - rectal swabs
ltem H - oral swabs
ltem J - debris/bitemarks/secretions

DW 2 - One sealed buccal swab kit taken frd? Brian O’'Keefe

DWW 3 - One sealed bag baoked by Horn {1928-3) containing:
ltem 3 - one (1) black and white dress with fecal stains

DW 4 - One sealed bag booked by Horn (1928-5) containing;
ltem 6 - white toilet paper with fecai stains

DW 5 - One sealed bag booked by Horn (1928-4) containing:
lte(n 4 - black shorts with fecal stains
v opened but not examined

CONCLUSION:

Semen was detected on a black and white dress and on some toilet paper. Brian O'Keefe cannot be
excluded as a source of the semen. The estimate of this DNA profile in the population is rarer than 1 in
600 billion (identity assumed). See DNA Summary Chart.

Semen was detected on the vaginal swabs of the victim, Victoria Whitmarsh. A DNA mixture was
indicated, however, Brian O'Keefe cannot be excluded as the minor source of the DNA.

Semen was not detected on the oral or rectal swabs of the victim.

STATE'S ©

i g :

sTAl & { pBITS 04 0529-2232
 k EXHIBIT . By os ./ of ¥
! g o

Case 8 (302963

- - — - P _.1_3_70_ -

-



b}

H‘:‘"’-,If LN

The aboveitems were subjected to PCR ampiification atthe following STR genetic loci: D351358, VWA, FGA,
0831179, D21811, D18551, D5S818, D138317, D73820, D168539, THO1, TPOX, and CSF1PO. The sex
determining amelogenin locus was also examined,
I returned the evidence to the vauit.
| declare under penalty of perjury that the foregoing is true and comect.

Executed on: 3/7/925/&‘5/ . /2 . éﬁ é é 2/2 : /5

DAVID P. WELCH, #1418

Criminalist Il
@/W/L (AAM\A A\ﬂ @/}
Reviewer ) !

04 0529-2232
By. . 22pg 2 _of _4
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‘

ol Montevista Hospital

October 27, 2004

District Court
Judge Sally Loehrer
200 S. 3" Street
Dept 15

Las Vegas, NV

1, Bonita Kosub, RHIT, CCS, state as follows:

That I am the duly authorized custodian of the medical records of Montevista Hospital,
and have authority to certify said records, and

That the copy of the medical records on Victoria T. Whitmarsh
attached to this affidavit is a true copy of all the records described in the Subpoena and/or
Authorization, and

That the records were prepared by the personnel of the hospital, staff physician, or
person acting under the control of either, in the ordinary course of hospital business at or near
the time of the act, condition, or event.

Bonita Kosub
Manager, Health Information Management .- - T T

' MARKED FOR IDENTIFICATION
DEFTS’ PROPOSED EXHIBIT

STATE OF NEVADA . S A—
L Co02793

COUNTY OF CLARK

Subscribed and sworn before me, a notary public, in and for said county this

2T gay of _ocmeer 2004 N e
— | G0R oS FDNTANILLA
T g 'j:i Notary Public, State of Nevada §

{Motary Public

5900 West Rochelle Avenue < Las Vegas, Nevada 89103 o fax (702) 364-8183

EW



THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
1381 -0
WILL FOLLOW VIA
U.S. MAIL

1381



PLEADING
CONTINUES
IN NEXT
VOLUME



