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DEMARENE COLEMAN , 1007335
Petitioner/In Propia Persona ‘ : FILED ~
Post Office Bax 208, SDCC

APR 05 2123

Indian Springs, Nevalda 89070 /
L XY .

IN THE ETGHTH JUDICIAL DISTRICT COURT OF
v THE STATE OF NEVADA IN AND FOR THE

- COUNTY OF CLARK

DEMARENECOL EMAN. ))
Petitioner, )
Vs ; "Case No.
) A-23-868466-W
Mewder, NAJERA ) Dept. No.  Dept. 6
KON G TTOKNEY GENFRAL )
i STATE o NEVATA . ) Docket _ _
STEVEN B. WOLRUN DA, €F A )
Respondent(s). )
)

PETITION FOR WRIT OF HABEAS C ORPUS (POST-CONVICTION)

INSTRUCTIONS:
(1) This petition'must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution.

. (4) You must name as respondent the person by whom you are confined or restrained. I[fyou are
in a specific institution of the department of corrections, name the warden or head of the insfitution.
If you are not in a specific institution of the department within its custody, name the director of the

department of corrections.

(5) You must include ali grounds or claims for relief which you may have regarding your
convictlon and sentence, '

RECEIVED

APR N3 2023
CLERK OF THE COURT 1



Failure to raise all grounds | this petition may preclude you from filing future petitions
challenging your conviction and sentence, '

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions ma
cause your petition to be dismissed. If your petition contains a claim of ineffective assistance oty
counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which

you claim your counsel was ineffective.

(7) If your petition challenges the validity of your conviction or sentence, the original and one
copy must be filed with the clerk of the district ¢ourt for the county tn which the conviction
occurred. Petitions raising any other claim must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed to the respondent, one copy to the
attorney ieneral's office, and one copy to the district attorney of the county in which you were
convicted or to the original prosecutor if you are challenging your original conviction or sentence.
Copies must conform n all particulars to the onginal submitted for ﬁﬁng.

PETITION
1. Name of institution and county in which you are presently imprisoned or where and who you
arc presently restrained of your tiberty: S D.C C Cloach County Nevada
2. Name the location of court which entered the judgment ofconvictio;_inder attack: Districr

Couct Clark Counhd Nevada
3. Date of judgment of conviction: _Aycust 20, 2007

4. Case number: CAIS2G5

5. (2) Length of sentence: yax FifHy (60) ear (oith Min parole eliaindity dee-l‘g
0 dJ ! q J

(b) If sentence js death, state any date upon which execution is scheduled:

6. Are you presently serving a sentence for a conviction other than the conviction under attack in

this motion:

Yes No X_ If*Yes", list crime, case number and sentence being served at this time:

7. Nature of offense involved in conviction being challenged: ¥ 1<t Degree Muyder
‘ ‘ Jd
i;! BaHerba Lorth ose of o Decdlbf WQr'APmn




rJ

8. What was your plea? (Check one)

(a) Not guilty |

(b) Guilty _{/

(c) Nolo contendere

9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea

to another count of an indictment or information, or if a guilty plea was negotiated, give details: .

GPA heﬁohe&ec{ Locs G 1050 4eacs . None exstence Onder NRS

3001, 020, Deérrep of' Murder | Denclties 7
10. If you were found guilty after a plea of not guilty, was the finding made by: (check one)

(@)Jury
(b) Judge without ajury

11. Did you testify at trial? Yes __No__

12. Did you appeal from the judgment of conviction?
Yes No - _ |

I3. If you did appeal, answer the following:

(a} Name of court:

(b) Case number or citation:
(c) Result:

(d) Date of appeal:

(Attach copy of order or decision, if available),

14.) If you did not appeal, explain briefly why you did not: Mon { 100 +o (Divhdrayn

Sunl'ﬁ.g Plﬂcf X Net - cnlnf)e:deff - Couinse| of Delenae dr‘oloed
= :

Case

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously

filed any petitions, applications or motions with respect to this judgment in any court, state or

federal? Yes }( No



16. [f your answer to No 15 was “Yes", give the following information:

(a) (1) Name of court: Diatrict cowrt Cleclh COtm"]‘éj&. N2 veede

(2) Nature of proceedings:

(3) Grounds raised : Breach of Plea A&T‘ee nen

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No X
/
(5) Result: A/ ,/ //dr
/ /A
(6) Date of result; /\/ /

(7} If known, citations of any written opinion or date of orders entered pursuant to each
/
result: /[// / A

(b) As to any second petition, application or metion, give the same information:

(1) Name of Court: ___ A/ /A
(2) Nature of proceeding: /\/ / /A
(3) Grounds raised: /\//A

(4) Did you receive an evidentiary hearing on your petition, application or mation?

Yes__ No_ X_
(5) Result: A//A

(6) Date of result: A//A

(7) If known, citations or any written opinion or date of orders entered pursuant to each

result: A///q

(c} Astoany third or subsequent additional application or motions, give the same

information as above, list them on a separate sheet and attach.




! (d) Did you appeal 1o the highest state or federal court having jurisdiction, the result or action

2 || taken on any petition, application or motion?

(1) First petition, application or motion?

Yes No ¥

Citation or date of decision-

(2) Second petition, application or motion?

~N N ke o

Yes No

Citation or date of decision:

oa

9 (¢) If you did not appeal from the adverse action on any petition, application or motion,
10 | explain briefly why you did not. (You may relate specific facts in response to this question. Your

I''} response may be included on paper which is 8 % x 11 inches attached to the petition. Your response

12 | may not exceed five handwritten or typewritten pages in length). Did not Undet“sjra.y\ci l%n(

13
4] _Allecnat) ves
15 17. Has any ground being raised in this petition been previously presented to this or any other

16 | court by way of petition for habeas corpus, motion or application or any other post-conviction

17§ proceeding? If so, identify:

18 (a) Which of the grounds is the same: I : A C .

20 (b) The proceedings in which these grounds were raised: _

22 (¢} Briefly explain why you are again raising these grounds. (You must relate specific facts
23 { in response to this question. Your response may be included on paper which is 8 % x || inches
24 || attached to the petition. Your response may not exceed five handwritten or typewritten pages in

25 length).
26] _No Counsel to atteck dhe Piest T AC Clom




18. If any of the grounds listed in Nos. 23(a), (b), (), and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may be included on paper which is 8 ¥} x
I'l inches attached to the petition. Your response may not exceed five handwritten or typewritten

pagesin length). 5 cucs aduised to plead Cuully to @ Tilegal Sentence

Hheddid not _exrst undec Apph‘aah!@ Lot o 3

19. Are you filing this petition more than one (1) year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the rcasoné for the delay.
(You must relate specific facts in response to this question. Your response may be included on
paper which is 8 %2 x 11 inches attached to the petition. Your response may not exceed five

handwritten or typewritten pages in length). & cocs advised T Dchm;‘iLfg Lq%: Covsel

to Pliﬁ;ﬂ SUJH_G' to A sentence Mot Authorized b\“f bewo  Onder NES

W0 .030 ,
20. Do you have any petition or appeal now pending in any court, either state or federal, as to the

judgment under attack?

Yes No X

If “Yes”, state what court and the case number;

21. Give the name of each attoney who represented you in the proceeding resulting in your

conviction and on direct appeal; _Carming Collou el

22. Do you have any future sentences to serve after you complete the sentence imposed by the

judgment under attack?

Yes No A [f~Yes”, specify where and when it is to be served, if you know:
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WHEREFORE, ’IIMAP\ENECOLE}W prays that the court grant (Rest -ConvicCtion
relief to which he may be entitled in this proceeding

EXECUTEDat __ SDC ..
onthe |3 dayof Marcin 2023

K CBPOIYY].OLM/

Signature of Petitioner

VERIFICATION
Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof, that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true,

& Homenn

Signature of Petitioner

Atttomney for Petitioner
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CERTFICATE OF SERVICE BY MAILING

I, Deyrmarene olexyicay |, hereby certify, pursuant to NRCP §(b), that on this ¢ (3

dayof Mgyewy 20 23,1 mailed a true and correct copy of the foregoing, ™ Eg b tienfo

Wit oF Haloecs, f‘orpu& (Posd - Convikbion

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:
Clerbh of Court District Attorn
200 L_ecois Ave 3Byl Offio e 20O e S
M%%M AALLC‘S_\L%SQ_&V_?"M‘:}
B -0 2213
CCFILE
DATED: this {3 dayof Macchn ,2023
DEMARENECOLEMANF 1007335
K. CHanvieony HI0F334
/In Propnia Personam
Post Office Box 208,S.D.CC.
Indian Spn Nevada §9018
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding_Pet i Fion

For Wrt OF Hobews Corpus ( Post ~Canvichar
(Title of Document) .

filed In District Court Case number __ (. 215299

i

[0  Does not contain the sodal security number of any person.
-OR-

O Contalns the sodal securtty number of a person as required by:

A. A spedific state or federal law, to wit:
(State spedific law)

~Ofr-

B. For the administration of a pubiic program or for an appikcatdon
for a federal or state grant.

K. Colommemn 3/i3 /23
Signature Date

Demarene Cole man
Print Nama

Pea b~ Conviedion
Tide
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o CLERK é THE COURT

Ju2d 3 B Py
. FILED :
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, CASE NO. C215295

Plaintiff, DEPT. V

VS.
DEMAREME COLEMAN,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

BEFORE THE HONORABLE JACKIE GLASS, DISTRICT COURT JUDGE

MAY 29, 2007
RECORDER’'S TRANSCRIPT OF HEARING RE: --
ENTRY OF PLEA
APPEARANCES:
For the $tate: JAMES R. SWEETIN, ESQ.
DANIELLE K. PIEPER, ESQ.
Deputy District Attorneys
For the Defendant: CARMINE J. COLUCCI, ESQ.

RECORDED BY: RACHELLE HAMILTON, COURT RECORDER
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TUESDAY, MAY 28, 2007

THE COURT: All right, we’re on the record in State of Nevada against
Demarene Coleman. Mr. Coleman who is present with Mr. Colucci, and we
have Mr. Sweetin and Ms. Pieper for the State; and it's my understanding the
matter is negotiated.

Mr. Coleman, is Demarene Coleman your true name?

THE DEFENDANT: Demarene Coleman, Your Honor.

THE COURT: Well, okay, sorry. Demarene Co[eman, is that your true

narne?

THE DEFENDANT: Yes.

THE COURT: How old are you?

THE DEFENDANT: Twenty-one.

THE COURT: Okay, | need you to just speak up. Let’'s move the
microphorne over a little bit.

All right, Mr. Coleman, how old are you?

THE DEFENDANT: Twenty-one.

THE COURT: How far have you gone in school?

THE DEFENDANT: Eleventh grade.

THE COURT: Do you read, write, and understand the English language?

THE DEFENDANT: Yes.

THE COURT: 1 have a copy of an amended information - thank you --
that contains the charges of first degree murder and battery with use of a
deadly weapon. Did you receive this document?

THE DEFENDANT: Yes.

PAGE - 2
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1 THE COURT: Have you read it over?

2 THE DEFENDANT: [Indiscernible]

3 THE COURT: | need you to just to speak up a little more.

4 THE DEFENDANT: Yes.

5 THE COURT: And do you understand both of those charges?

6 THE DEFENDANT: Yes.

7 THE COURT: Al right, as to Count 1, first-degree murder, how do you
8 || plead? '

9 THE DEFENDANT: Guilty.

10 THE COURT: And as to Count 2, battery with use of a deadly weapon,

11 |{how do you plead?

12 THE DEFENDANT: Guilty.
13 THE COURT: TheTiegotiation iszas followsrboth parties agreg1o

14 _;;Ej":'”_g_“ﬁjwn?eédrzosﬂg_?e?ﬁéﬁTﬁ,gNBL@SfEDeDaﬂﬁlenLOLQ%LESILQD_S;i&dﬁDE
15 || State will not oppose -- and that would be on the murder count.

11 MR.COLUCCE: Right.

17 THE COURT: And the State will not oppose concurrent time between |

18 |[the counts. Is that your complete understanding of what the negotiations are?

19 THE DEFENDANT: Yes.

20 THE COURT: Is anybody forcing you to plead guilty?

el THE DEFENDANT: [Indiscernibie]

22 THE COURT: | need you just to speak up a little -

23 || THE DEFENDANT: No.

24 THE COURT: You're pleading guilty freely and voluntarily?
25 THE DEFENDANT: Yes.

PAGE -3
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1 THiE COURT: All right, | have a guilty plea agreement here and on page

2 |Ifive there's a signature fine with a signature above your name. Did you sign

3 [|this?

4 THE DEFENDANT: Yes.

S THE COURT: Before you signed it did you read it over?

6 THE DEFENDANT: Yes.

7 THE COURT: Did you understand everything in it?

8 THE DEFENDANT: Yes.

9 THE COURT: Do you understand that as a result of your plea you're

10 |1 giving up rertain valuable constitutional rights; those rights wers listed for you
11 Hin your guilty plea agreement?

12 THE DEFENDANT: Yes.

13 THE COURT: Do you also understand as to Count 1 that you face a —
14 lithese are the following options that you face: life without the possibility of

*5 Tl parole, or a definite term of 50 years with eligibility for parole beginning at 20

16 flyears. There's no use of a deadly weapon?

7 MS. PIEPER: No.
18 MF.. COLUCCI: No use.
18 THE COURT; Okay, so this is messed up. All right, so if you look on

20 {| page two of the guilty plea agreement it says on line two: plus and equal and

21 | consecutive term for use of a deadly weapon. I'm going to take that out, right?

2 MF. COLUCCI: Yes.
23 MS. PIEPER: Yes.
24 THE COURT: So wouldn’t there be, as to Count 1, life with, life

25 [t without, and a term of years, and that’s not all in here.

PAGE - 4
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MR. SWEETIN: That's tr.ue, Judge. There would be -- it would either
be life without the possibiiity of parole --

THE COURT: Which we have in here, or a definite term of 50 years
with parole eligibility beginning at 20 years, or life with the possibility of parole
with parole eligibility being at 20 years.

MR. SWEETIN: Twenty years.

5. PIEPER: Twenty years.

THE COURT: So I'm going to write that in here and -- afterwards, but |
want to ask you if you understand. | know the deal is to recommend to me the
term of 50 years with parole eligibility beginning at 20, but.l need for you to
understand that there are three possibilities here. One is life with parole
eligibility #t 20 years, one with life with no parole, or the term of years which is
the 20 to 50; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that all of those possibie punishments
there is no optlon for anv probatlon thaton a charge of murder you must be
sentenced to prison; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Okay, and do you also understand that | am going to
write in the third option into this guilty plea agreement and I'm going to put my
initials by it so that you -- and this record will also indicate that you’ve been
advised of all the possible punishments that face you. Do you understand?

THE DEFENDANT: Yes. Yes.

THE COURT: | really need you to speak up.

On the other, Count 2, which is the battery with use of a deadly

PAGE-5
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weapon you face a minimum term of two years, not less than two years, and a
maximum term of not more than 10 years in the Nevada Department of
Corrections, and a possible fine of up to $10,000; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you understand that sentencing is completely up to
the Court?

- THE DEFENDANT: Yes.

THE COURT: Okay, so even if though they’re recommending semething
to me, senitencing is always completely up to the Court; do you understand
that?

THE DEFENDANT: Yes.

THE COURT: Okay, All right, before you signed this document, Mr.
Coleman, did you talk about your case with your attorney --

THE DEFENDANT: Yes.

THE COURT: — Mr, Colucci?

THE DEFENDANT: Yes.

THE CQURT: Did he answer all your questions?

THE DEFENDANT: Yes.

THE COURT: Okay, are you pleading guilty because on or about July
10™, 2005, in Clark County, state of Nevada, you did willfully, feloniously
without authority of law, and with premeditation and deliberation with malice
aforathought kill Tanzie Austin, a human being, by you shooting at or into the
body of Tanzie Austin; is that what you did?

THE DEFENDANT: Yes.

THE COURT: And in Count 2, also on that date in Clark County, state

PAGE -8
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of Nevada, did you alsa willfully, unlawfully, and feloniously use force or

violence upon the person of another, Monica Ramsey and/or Andrea Cooper,
with use of a deadly weapon, you shooting at or into the body of Monica
Ramsey and/or Andrea Cooper?

THE DEFENDANT: Yes.

THE COURT: The Court finds Defendant’s pleas are freely and
voluntarily given, He understands the nature and consequence of his pleas and
therefore accepts his plea. We'll set this over for sentencing on --

THE CLERK: I!t'll be July 24™ at 8:30.

THE COURT; Thank you very much, Mr. Coleman and Mr. Colucci, and

MR. COLUCCI: Your Honor, before we adjourn may | approach with the
State?

THE COURT: Yes.

MR. COLUCCI: Thank you.

THE COURT: Do you need Mister -- have a seat Mr. Coleman.

[Bench conference]

THE COURT: All right, and then so — did we get a sentencing date?

THE CLERK: Yeah, July 24",

THE COURT: All right.

THE COURT: And thank you all very much for your work.

MF. COLUCCI: Jiidge, just for the record, in talking to Mr. Coleman

because ha’s now not understanding the pgssibilities here, | just wanted to put
on the record; if that's okay with the Court, that generally the Court will follow

the recommendation of the State and the defense thless:theta:is some:-

2271 e T =
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something drastic --

THE COURT: Extraordinary reason, but | mean this is something that
the two of you have agreed to. | will ordinarily follow what you’ve agreed to. |
understand that this is what made this negotiation go forward. | can't say
100%, but in all likelihood it’s what I'm going to do. So | just need you to
initial that so that you uﬁderstand what all of the possible punishments are.
That doesn’t mean I'm going to do it, it just means that | need for you to
understand it's possible.

All right, so Iet’s file that and let's make sure that gets filed with
Sandra, and thank you all very much. Thank you Mr. Colucci,
MR. COLUCCi: Thank you, Your Honor, for your patience.
THE COURT: No problem; and there you go Sandra, and we're all set.

Thank you, we'll seg you at sentencing.

[Proceeding concluded]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitied case to the best of my ability.

L A,

RACHELLE HAMILTON
Recorder/Transcriber

PAGE -8
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DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada BPar #005144

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671 2500 .

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO: C215295
DEPT NO: v

_VS-

DEMARENE COLEMAN,
#1963947 )
Defendant,

]

GUILTY PLEA AGREEMENT
I hereby agree to plead guilty to: COUNT 1 - FIRST DEGREE MURDER
(Category A Felony - NRS 200.010, 200. 030) and COUNT 2 - BATTERY WITH USE
OF A DEADLY WEAPON (Category B Felony - NRS 260.481), as more fully alleged in
the charging document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as

“follows:

Both-Partieszagreeto “recommend twerity <(20) ‘to: fifty ¢50) " “years *m*the;Nevada

Departient of Corrections = ThE STs notpppo_segonc_tl;r“;eﬁtumgj_)gtween@gcoms.

CONSEQUENCES OF THE PLEA

Tunderstand that by pleading guilty I admit the facts which support all'the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".

As to Count 1, I understand that as a consequence of my plea of guilty the Court

must sentence me to imprisonment in the Nevada Department of Corrections for life without

PAWPDOCS\INF\S 15451 500006.doc
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the possibility of parole OR a definite term of fifty (50) years with eligibility for parole
beginning at twentydfo years plus an equal and consecutive term fro use o a deadly weapon
enhancement. I understand that the law requires me to pay an Administrative Assessment
Fee.

As to Count 1, I understand that I am not eligible for probation for the offense to
which [ am pleading guilty.

As to Count 2, I understand that as a consequence of my plea of guilty the Court
must sentence me to imprisonment in the Nevada Department of Corrections for a minimum
term of not less than TWO (2) years and a maximum term of not more than TEN (10) years.
The minimum term of imprisonment may not exceed forty percent (40%) of the maximum

term of imprisonment. I understand that [ may also be fined up to $10,000.00. I understand

that the law requires me to pay an Administrative Assessment Fee.

I understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am eligible for probation for the offense(s) to which I am pleading
guilty. [ understand that, ékcept as othv;rwise providéd by s.tatute,ﬂ the question of whether I
receive probation is in the discretion of the sentencing judge.

I understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
éentencing. | |

I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
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specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to disposition as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if I fail to appear for the scheduled sentencing date 0} [
commit a new criminal offense priot to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence.

I understand if the offense(s) to which [ am pleading guilty to was committed while [
was incarcerated on another charge or while I was on probation or parole that I am not

eligible for credit for time served toward the instant offense(s).

I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, | may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization. |

I understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencmg This report will melude matters relevant to the issue of
sentencing, including my criminal history. This report may contam hearsay mformatlon
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.

Unless the District Attorney has specifically agreed otherwise, then the District Attorney

-may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, 1 understand that I am waiving and forever giving up
the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the

jury about my refusal to testify.
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2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the
burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to ‘appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional
or.othier grounds that challenge the legality. of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035. .

VOLUNTARINESS OF PLEA }

I have discussed the elements of all of the original charge(s) against me with my

attorney and I understand the nature of the charge(s) against me.

1 understand that the State would have to prove.each elemernt of the charge(s) against
me at trial.

I héx}e diskusse& with my éttomey any“possiblc defenses, defense strategirés and'
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

] believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled substance or

other drug which would in any manner impair my ability to comprehend or understand this

69




e B v e = . T V. B~ R VS B & ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

agreement or the proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this guilty plea agreement and
its consequences to my satisfaction and I am satisfied with the services provided by my
attorney.

DATED this £  day of May, 2007.

8 1roonime Gl

Defendant

AGREEDR TO BY:

Chief Deputy Distri

t Attorney

Nevada Bar #005144 -
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of

the court hereby certify that:

1. I have fully explained to the Defendant the allegations contained in the charge(s)

to which guilty pleas are being entered.

2. 1 have advised the Defendant of the penalties for each charge and the restitution

that the Defendant may be ordered to pay.

3. All pleas of guilty offered by the Defendant pursuant to this agreement are

consistent with the facts known to me and are made with my advice to the Defendant.

sam

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

¢. Was not under the influence of intoxicatin%_li uor, a controlled substance or
efendant as certified in paragtaphs

other drug at the time I consulted with the d
1 and 2 above.

Dated: This Zg‘f day of May, 2007.
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(2) For life with the possibility of parole, with eligibility for parole beginning
when a minimum of 20 years has been served; or

(3) For a definite term of 50 years, with eligibility for parole beginning when a
minimum of 20 years has been served.

A determination of whether aggravating circumstances exist is not necessary to fix the
penalty at imprisonment for life with or without the possibility of parole.

5. A person convicted of murder of the second degree is guilty of a category A felony and
shall be punished by imprisonment in the state prison;

(a) For life with the possibility of parole, with eligibility for parole beginning when a
minimum of 10 years has been served:; or

(b) For a definite term of 25 years, with eligibility for parole beginning when a minimum
of 10 years has been served.

6. As used in this section:
(a) “Act of terrorism” has the meaning ascribed to it in NRS 202.4415;

(b) “Child abuse” means physical injury of a nonaccidental nature to a child under the age
of 18 years;

(c) “School bus™ has the meaning ascribed to it in NRS 483.160:
(d) “Sexual abuse of a child” means any of the acts described in NRS 432B.100; and

(e) “Sexual molestation” means any willful and lewd or lascivious act, other than acts
constituting the crime of sexual assault, upon or with the body, or any part or member thereof, of
a child under the age of 14 years, with the intent of arousing, appealing to, or gratifying the lust,
passions or sexual desires of the perpetrator or of the child.

HISTORY:

C&P 1911, § 121; 1915, p. 67; 1919, p. 468; 1947, p. 302; CL 1929 (1949 Supp.), § 10068;
1957, p. 330; 1959, p. 781; 1960, p. 399; 1961, pp. 235, 486; 1967, pp. 467, 1470; 1973, p. 1803;
1975, p. 1580; 1977, pp. 864, 1541, 1627; 1989, ch. 408, § 1, p- 865; 1989, ch. 631, § 1, p. 1451;
1995, ch. 168, § 1, p. 257; 1995, ch. 443, § 44, p. 1181; 1999, ch. 319, § 3, p. 1335; 2003, ch.
137, § 7, p. 770; 2003, ch. 470, § 4, p. 2944; 2007, ch. 35, § 1, p- 74; 2013, ch. 186, § 89, p. 689.
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DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,
CASE NO. C215295
-VS-

: DEPT.NO. V
DEMARENE COLEMAN
#1963947

Defendant.

JUDGMENT OF CONVICTION

(PLEA OF GUILTY)

The Defendant previously appeared before the Court with counsel and entered a
plea of guilty to the crimes of COUNT 1 — FIRST DEGREE MURDER

(Category A Felony) in violation of NRS 200.010, 200.030,,-and COUNT 2 - BATTERY

WITH USE OF A DEADLY WEAPON (Category B Felony) in violation of NRS 200.481;
thereafter, on the 14™ day of August, 2007, the Defendant was present'in court for
sentencing with his counsel CARMINE COLUCCI, ESQ., and good cause appearing,
THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in
addition to the $25.00 Administrative Assessment Fee, the Defendant is sentenced to

the Nevada Department of Corrections (NDC) as follows: as to COUNT 1 -to a
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MAXIMUM of FIFTY (50) YEARS with a MINIMUM parcle eligibility of TWENTY (20)
YEARS; as to COUNT 2 - to a MAXIMUM of ONE HUNDRED TWENTY (120)
MONTHS with a MINIMUM parole eligibility of FORTY-EIGHT (48) MONTHS, to run

CONCURRENT with Count 1; with SEVEN HUNDRED FIFTY-FIVE (755) DAYS credit

for time served.

DATED this € ¢ day of August, 2007.

J_@@K-iE GLASS

JACKIE GLASS
DISTRICT JUDGE

2 S:\Forms\JOC-Plea 2 CY8/17/2007
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Electronically File
04:06/2023 11:49

leiws.f o

CLERK OF THE COUR

DpPPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Demarene Coleman,

Petitioner, Cuase No: A-23-868466-W

Department 6
Vs
Warden Najera; Aaron Ford; State of Nevada; >
Steven Wolfson, ORDER FOR PETITION FOR
WRIT OF HABEAS CORPUS
Respondent,
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
April 05, 2023. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the day of June 20, 2023 .20 . at the hour of

9:30 a.®elock for further proceedings.
Dated this 6th day of April, 2023

|y
District Court Judge
82A BA4 22D0 AC8B

Jacqueline M. Bluth
District Court Judge

j
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DISTRICT COURT

CLARK COUNTY, NEVADA

Demarene Coleman, Plaintiff{s)
VS.

Warden Najera, Defendant(s)

CASE NO: A-23-868466-W

DEPT. NO. Department 6

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last

known addresses on 4/7/2023

Demarene Coleman

#1007335

SDCC

P.O. Box 208

Indian Springs, NV, 89070
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Electronically Filed
5/9/2023 1:32 PM
Steven D. Grierson

CLERK OF THE CO!S%
RSPN C%—u‘

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Chief Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
vs. CASENO:  A-23-868466-W
DEMARENE COLEMAN,
#1963947 DEPT NO: VI
Defendant.

STATE'S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF HABEAS CORPUS
(POST-CONVICTION) AND COUNTERMOTION TO DISMISS PURSUANT TO
LACHES
DATE OF HEARING: JUNE 20, 2023
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN AFSHAR, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Petitioner’s Petition for Writ of
Habeas Corpus (Post-Conviction).

This opposition 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, 1f
deemed necessary by this Honorable Court.

/17
/1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On September 20, 2005, Demarene Coleman (hereinafter “Petitioner”) was charged by
way of Information with MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS
200.010, 200.030, 193,165); ATTEMPT MURDER WITH USE OF A DEADLY WEAPON
(felony — NRS 200.010, 200.030, 193.330, 193.165); and ACCESSORY TO MURDER
(Felony — NRS 200.010, 200.030, 195.030, 195.040).

On August 22, 2006, the district court held a hearing to determine Defendant’s
competency. The court found that the Petitioner was not competent and remanded him to the
custody of the Division of Mental Health Development Services for detention and treatment.
An Order of Commitment was filed on August 28, 2006. On December 12, 2006, the district
court, after reviewing the doctor’s reports, held that Petitioner was competent. On December
29, 2006, the court filed its Findings of Competency.

On May 29, 2007, Petitioner entered into a Guilty Plea Agreement and pled guilty to
FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON, the
charges set forth in the Amended Information filed that same day.

On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci
requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same day,
the court granted Petitioner’s request for a continuance. On August 7, 2007, Petitioner filed a
Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed its Opposition. On
August 14, 2007, the district court denied Petitioner’s Motion to Withdraw Guilty Plea and
sentenced Petitioner as follows: As to Count 1 — to a MAXIMUM of FIFTY YEARS with a
MINIMUM of parole eligibility of FORTY-EIGHT (48) MONTHS to run CONCURRENT
with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for time served. A
Judgement of Conviction was filed on August 22, 2007.

On August 19, 2008, Petitioner filed a Petition for Writ of Habeas Corpus (“First
Petition”), Motion for Leave to Proceed in Forma Pauperis, and Motion for Appointment of

Counsel; Request for Evidentiary Hearing. The State filed its Response on October 28, 2008,
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On November 18§, 2008, the Court heard the matter. On February 26, 2009, the Court filed its
Findings of Fact, Conclusion of law Order denying the First Petition.

On August 14, 2019, Petitioner filed a second Petition for Writ of Habeas Corpus
{(“Second Petition”} in case A-19-800228-W. The State filed its Response on October 2, 2019.
The Court denied Petitioner’s Second Petition on October 17, 2019.

On June 14, 2021, Petitioner filed a Motion for Appointment of Attorney. The Motion
was denied on July 9, 2021.

On January 7, 2022, Petitioner filed a Motion for Modification of Sentence. The State
filed its Opposition on January 25, 2022. On February 1, 2022, the Court heard the matter and
denied the Petitioner’s motion. The Court denied Petitioner’s motion on February 1, 2022. On
March 8, 2022, the Court filed its Order Denying Petitioner’s Motion for Modification of
Sentence. On August 3, 2022, the Nevada Supreme Court affirmed the district court’s decision
to deny Petitioner’s motion.

On April 5, 2023, Petitioner filed a third Petition for Writ of Habeas Corpus (“Third
Petition™). On April 13, 2023, Petitioner filed a Motion for Appointment of Attorney and
Request for Evidentiary Hearing.

ARGUMENT
L THE THIRD PETITION IS PROCEDURALLY BARRED
A. APPLICATION OF THE PROCEDURAL BARS ARE MANDATORY

The Nevada Supreme Court has granted no discretion to the district courts regarding
whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has
emphatically and repeatedly stated that the procedural bars must be applied.

The district courts have «a duty to consider whether post-conviction claims are
procedurally barred. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112
P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be ignored when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197,
275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013)
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(“under the current statutory scheme the time bar in NRS 34.726 is mandatory, not
discretionary” (emphasis added)).

Even “a stipulation by the parties cannot empower a court to disregard the mandatory
procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003);
accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6

(2004) (concluding that a petition was improperly treated as timely and that a stipulation to
the petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the
district court should have denied [a] petition™ because it was procedurally barred. Sullivan,
120 Nev. at 542, 96 P.3d at 765.

The district courts have zero discretion in applying the procedural bars because to allow
otherwise would undermine the finality of convictions. In holding that “[a]pplication of the
statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker
Court noted:

Habeas corpus petitions that are filed many years after conviction are an

unreasonable burden on the criminal justice system. The necessity for a

workable system dictates that there must exist a time when a criminal conviction
is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074.
Moreover, strict adherence to the procedural bars promotes the best interests of the

parties:

At some point, we must give finality to criminal cases. Should we allow
[petitioner’s] post-conviction relief proceeding to go forward, we would
encourage defendants to file groundless petitions for federal habeas corpus
relief, secure in the knowledge that a petition for post-conviction relief remained
indefinitely available to them. This situation would prejudice both the accused
and the State since the interests of both the petitioner and the government are
best served if post-conviction claims are raised while the evidence is still fresh.

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).
B. THE INSTANT PETITION IS UNTIMELY
Under NRS 34.726(1):
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1. Unless there i1s good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year after entry of the
Jjudgment of conviction or, if an appeal has been taken from the judgment, within
1 year after the Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner demonstrates to the
satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.

NRS 34.726(1). The Nevada Supreme Court noted that *“the statutory rules regarding
procedural default are mandatory and cannot be ignored when properly raised by the State.”
Rike, 121 Nev. at 233, 112 P.3d at 1075.

Here, the Judgement of Conviction (JOC) in Petitioner’s case was filed on August 22,
2007. Petitioner never filed a direct appeal from his judgement. Accordingly, Petitioner had
until August 22, 2008, to file a timely petition. The instant petition was filed on April 5, 2023,
more than 14 years after the one-year deadline had expired. Such untimeliness can be excused
only if Petitioner can establish good cause for the delay. However, Petitioner has not even
attempted to demonstrate good cause for his delay as discussed infra. Thus, Petitioner’s claims
should be dismissed.

C. MOST OF PETITIONER’S CLAIMS ARE WAIVED AND/OR BARRED

UNDER NRS 34.810.
NRS 34.810 states:

1. The court shall dismiss a petition if the court determines that:

{a) The petitioner’s conviction was upon a plea of guilty or guilty but mentally ill
and the petition is not based upon an allegation that the plea was involuntarily
or unknowingly entered or that the plea was entered without effective assistance
of counsel.

Unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.
2. A second or successive petition must be dismissed if the judge or justice

determines that 1t fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
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alleged, the judge or justice finds that the failure of the petitioner to assert those
grounds in prior petition constituted an abuse of the writ.

Accord, NRS 34.724(2)(a).

The Nevada Supreme Court held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings . . . . [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,

117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

On May 29, 2007, Petitioner entered a plea of guilty for Count 1 — First Degree Murder
(Category A Felony — NRS 200.010, 200.030) and Count 2 — Battery with Use of a Deadly
Weapon (Category B Felony — NRS 200.481). Guilty Plea Agreement (GPA) 1-5. In
Petitioner’s GPA, he was advised of the consequences of his plea, and the waiver of certain
rights and privileges. GPA 1-5. Petitioner voluntarily entered a plea of guilty, which he signed
and dated. Id.

To the extent Petitioner raises substantive claims asserting errors not related to his
guilty plea, Petitioner’s complaints could and should have been raised on direct appeal. The
instant petition constitutes the third habeas petition that Petitioner has filed. Petitioner filed his
first habeas petition on August 19, 2008, in case number 05C215295-1. On February 26, 2009,
the Court entered a Findings of Fact, Conclusion of Law and Order, denying Petitioner’s first
petition. On August 14, 2019, Petitioner filed his second Petition in case number A-19-800228§-
W. On December 5, 2019, the Court denied the petition. Petitioner filed the instant petition on
April 5, 2023. Thus, Petitioner’s claims are successive under NRS 32.810(2).

The State will briefly address each of Petitioner’s claims contained in the Third Petition
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in turn:

Ground One

Petitioner argues that his plea offer was illegal and the plea was fraudulently induced.
Third Petition 3-9. To the extent petition is raising substantive claims that should have been
raised on appeal, the claims are waived. Franklin, 110 Nev, at 752, 877 P.2d at 1059.

Petitioner asserts that the prosecutor did not have authority to offer the sentence which
he offered. Third Petition 4. This is a substantive claim that should have been raised on direct
appeal and is waived, is outside the scope of NRS 34.810(1), and could have been raised in a
previous petition and is, therefore, an abuse of the writ under NRS 34.810(2). The claim is
also barred under NRS 34.726. Petitioner demonstrates neither good cause nor prejudice for
failing to properly and timely raise this claim, and it must be denied.

Petitioner argues that he accepted the plea deal because he believed he would earn good
time work credits on his minimum parole eligibility. Third Petition 4. In Petitioner’s Second
Petition he complained that the NDOC violated his due process rights under the Fourteenth
Amendment by prohibiting application of credit against him for minimum parole ¢ligibility.
Second Petition 2-7. These two claims are essentially identical, and the State’s full response
to this assertion can be found in case number A-19-800228-W. Response to Petition for Writ
of Habeas Corpus 2-5. Thus, this claim is successive and an abuse of the writ. Furthermore,
Petitioner has failed to demonstrate good cause for raising a successive claim. Thus, the claim
must be denied.

Petitioner’s argues that when entering the plea, he was under the impression that he
would be eligible for parole after two years and not twenty. Third Petition 4. Petitioner has not
brought this claim up in prior pleadings, but it relates to advice counsel gave him when he
plead guilty. In Petitioner’s First Petition, he made a complaint of ineffective assistance of
counsel. First Petition 8. Accordingly, Petitioner could have and should have raised this claim
in a previous pleading but failed to do so, thus this is an abuse of the writ. Moreover, because
it has been more than fourteen years since Petitioner could have filed this claim, the claim is

time barred. Petitioner has failed to demonstrate good cause for his abuse of the writ and for
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his untimeliness. Therefore, this ¢claim must be denied.

Petitioner’s argues that his trial counsel improperly advised him about the sentencing
statute. Third Petition 4. Similar to Petitioner’s second claim, Petitioner has not brought this
claim up in prior pleadings, but it relates to advice counsel gave him when he pleaded guilty.
Petitioner could and should have raised this claim in previous pleadings. Therefore, this is an
abuse of the writ under NRS 34.810(2). Moreover, because it has been more than fourteen
years since Petitioner could have filed this claim, the claim is time barred. Furthermore,
Petitioner has failed to demonstrate good cause for his abuse of the writ and for his
untimeliness. Thus, Petitioner’s claim is an abuse of the writ.

Petitioner’s argues that the terms of his agreement changed after it was signed. Third
Petition 3-9. Petitioner argued in his First Petition that he made his plea not voluntarily or
knowingly. First Petition 9-10. This is a similar, yet different claim Petitioner is making here,
because Petitioner is essentially saying that his plea was not voluntary. As such this claim is
successive and an abuse of the writ. Furthermore, Petitioner has failed to provide good cause
and/or prejudice for failing to properly raise this claim, and it must be denied.

Petitioner’s also argues that trial counsel colluded against him and the plea agreement
was intentionally ambiguous and illegal. Third Petition 9. Both claims are new but could have
been raised in a previous petition because counsel’s advice and the plea agreement itself have
remained unchanged since prior to the entry of the Judgement of Conviction. Thus, Petitioner’s
claim is time barred. Also, Petitioner has failed to provide good cause to overcome the
procedural bars.

Ground Two

Petitioner complains that the prosecutor interfered with his defense lawyer’s ability to
eftectively represent him. Third Petition 10. This 1s a substantive claim that should have been
raised on direct appeal. Because Petitioner did not raise this claim on direct appeal it is waived
and outside the scope of NRS 34.810(1). Petitioner could and should have raised this issu¢ in
a previous petition. As such, raising the claim now is an abuse of the writ. This claim is also

time-barred because it has been well over one year since the JOC was filed. Furthermore,
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Petitioner has failed to demonstrate good cause and/or prejudice for failing to properly and
timely raise this claim. Thus, it must be denied.

Ground Three

Petitioner argues that trial counsels advise to plead guilty was not authorized by law.
Third Petition 12. In support of his complaint Petitioner claims that his attorney colluded
against him. [d. 14. This claim is new and could have been raised in a previous petition. In his
First Petition, Petitioner argued that his counsel was ineffective. First Petition 8. However, in
that petition he never brought up this claim. Petitioner could and should have brought this
claim in his First Petition but failed to do so. Bringing the claim now is an abuse of the writ.
Moreover, Petitioner is barred under NRS 34.726. Petitioner has failed to demonstrate good
cause and/or prejudice for failing to properly and timely raise this claim, and it must be denied.

Petitioner’s argues that he entered his plea not knowing and intelligent. Third Petition
13. As stated above Petitioner made this complaint in his First Petition. Specifically, Petitioner
complained that he lacked the comprehension to understand the stipulations as the functional
equivalent of the guilty plea and failure to understand of the consequences of his pleading
guilty. First Petition 9. In the instant Petition, Petitioner argues that his plea was not knowing
and intelligent. Third Petition 13. These are essentially the same claim, and the State’s
response to this can be found in the original Response. States Response to Defendant’s Petition
for Writ of Habeas Corpus. Thus, Petitioner’s claim is successive, an abuse of the writ, and
must be denied.

Ground Four

Petitioner complains that his plea agreement 1s contractual in nature and was violated.
Third Petition 16-26. Petitioner argues that the prosecutor, trial attorney, and judge all colluded
against him. Third Petition 16, 22. Petitioner’s claims that the prosecutor and the judge
colluded against him are substantive and should have been brought on direct appeal. Because
Petitioner failed to bring these claims up on a direct appeal they are waived and are outside
the scope of NRS 34.810(1). Both claims could and should have been brought in a previous

petition. As such they are an abuse of the writ. Petitioner’s claim regarding trial counsel 1s
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discussed above under ground three. Accordingly, it is procedurally barred. Furthermore,
Petitioner has failed to demonstrate good cause to overcome the procedural bars, and it must
be denied.

Petitioner claims that under his plea agreement Petitioner was entitled to receive credit
for time he already served. Third Petition 20. As discussed above, this claim is successive and
procedurally barred.

Ground Five

Petitioner complains that the prosecutor’s actions constitute outrageous government
conduct. Third Petition 27-29. This claim is substantive. It could and should have been raised
as a direct appeal. Because the Petitioner has failed to raise this issue on direct appeal it is
waived. Petitioner could and should have brought this claim in a previous petition and failed
to do so. Therefore, it is an abuse of the writ. Moreover, this claim 1s time barred under NRS
34.726. Furthermore, Petitioner fails to demonstrate neither good cause nor prejudice for
failing to properly and timely raise this claim. Thus, the claim must be denied.

Ground Six

Petitioner complains that all officers of the Court participated in fraud of the court.
Third Petition 30. This complaint is similar to Petitioner’s claim under ground four. As such
it must be denied for the same reasons.

Ground Seven

Petitioner complains that the judge abused his discretion in accepting the “ill-gotten”
plea agreement. Third Petition 37-42. This 1s a substantive claim and should have been brought
on direct appeal and 1s waived and outside the scope of NRS 34.810(1). This claim could have
also been brought in previous petitions and 1s, therefore, an abuse of the writ under NRS
34.810(2). This claim is also barred under NRS 34.726. Furthermore, Petitioner demonstrated
neither good cause nor prejudice for failing to properly and timely raise this claim, and 1t must
be denied.

Petitioner argues that he should be allowed to withdraw his guilty plea. Id. 32-37.

Petitioner’s claim that he should be allowed to withdraw his guilty plea is successive. On

g1




DOOSo =) N ot B o —

e N T N T N e o T o o N o o e T e T e T T S S~ T B =
oo =1 & B W R — O ok = B e N = D

August 7, 2007, Petitioner filed a Motion to Withdraw Guilty Plea. On August 14, 2007, the
district court denied Petitioner’s motion. Thus, Petitioner’s complaint 1s successive and an
abuse of the writ. Accordingly, it must be denied.

D. NO GOOD CAUSE

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate:
for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That
dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome
procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
{(2) undue or actual prejudice. NRS 34.810(3).

“To establish good cause, petitioners must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003),
rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 S.Ct. 358 (2004),
see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (“In order to

demonstrate good cause, a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules”); Pellegrini, 117
Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s
declaration in support of a habeas petition were sufficient “good cause” to overcome a
procedural default, whereas a finding by the Supreme Court that a defendant was suffering
from Multiple Personality Disorder was). An external impediment could be “that the factual
or legal basis for a claim was not reasonably available to counsel, or that ‘some interference
by officials’ made compliance impracticable.” Id. (quoting Murray v. Carrier, 477 U.S. 478,
488, 106 5.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing
Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).
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The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture
good cause[.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting, Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), superseded by
statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such

as the lack of assistance of counsel when preparing a petition as well as the failure of trial
counsel to forward a copy of the file to a petitioner have been found not to constitute good
cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988),
superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145
(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995).

Petitioner fails to address good cause. Petitioner cannot demonstrate good cause
because all facts and law necessary to raise each of his complaints were available for direct
appeal or a prior habeas petition, as appropriate to each claim, and there was no impediment
external to the defense that prevented the claims from being raised at the appropriate time.
Therefore, Petitioner fails to establish good cause.

E. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S

PROCEDURAL DEFAULT

Even if Petitioner was able to establish good cause, both good cause and actual
prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice.
To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) demonstrated undue or actual prejudice. NRS 34.726(1}; NRS 34.810(3).6. Prejudice exists
where “errors in the proceedings underlying the judgment worked to the petition’s actual and
substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App.
2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S.
1147, 133 S.Ct. 988 (2013), 184 L.Ed.2d 767. To demonstrate the prejudice required to

overcome the procedural bars, a defendant must show “not merely that the errors of [the

proceeding] created possibility of prejudice, but that they worked to his actual and substantial
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disadvantage, in affecting the state proceedings with error of constitutional dimensions.”
Hogan, 109 Nev. at 960, 860 P.2d at 716 (internal quotation omitted), Little v. Warden, 117
Nev. 845, 853, 34 P.3d 540, 545. Further, a finding of prejudice sufficient to disregard the

procedural bars must be based upon prejudice sufficient to support a finding of ineffective

assistance of counsel. Crump v. Warden, 113 Nev. 293, 304-05, 934 P.2d 247, 254 (1997)

{error which rises to the level of ineffective assistance of counsel establishes cause and
prejudice under NRS 34.810(1)(b)).

As discussed above, Petitioner’s claims are either time barred under NRS 34.726, or
walved under NRS 34.810. As such, Petitioner’s substantive claims are irrelevant. Moreover,
Petitioner has failed to demonstrate actual prejudice.

II. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

Defendant requests that this Court grant him an evidentiary hearing. NRS 34.770

determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether
an evidentiary hearing is required. A petitioner must not be
discharged or committed to the custody of a person other than
the respondent unless an evidentiary hearing 1s held.

2. If the judge or justice determines that the petitioner 1s not
entitled to relief and an evidentiary hearing is not required, he
shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing
is required, he shall grant the writ and shall set a date for the
hearing,

The Nevada Supreme Court has held that if a petition can be resolved without expanding the
record, then no evidentiary hearing 1s necessary. Marshall v. State, 110 Nev. 1328, 885 P.2d
603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A defendant is

entitled to an evidentiary hearing if his petition 1s supported by specific factual allegations,
which, if true, would entitle him to relief unless the factual allegations are repelled by the

record. Marshall, 110 Nev. at 1331, 885 P.2d at 603; see also Hargrove, 100 Nev. at 503, 686
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P.2d at 225 (holding that “[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record”). “A claim is
‘belied’” when it is contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230.

Defendant cannot establish that an evidentiary hearing is warranted in this case,
particularly because all of Defendant’s claims are barred under NRS 34.810, NRS 34.726,
and/or NRS 34.800 as discussed supra. Therefore, Defendant is not entitled to have an
evidentiary hearing and his request should be summarily denied.

IIL THE STATE AFFIRMATIVELY PLEADS LACHES

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing
a sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction.” The Nevada Supreme

Court observed in Groesbeck v. Warden, 100 Nev. 259,261, 679 P.2d 1268, 1269 (1984), how

“petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system” and that “[t]he necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.” To invoke NRS 34.800(2)’s presumption of
prejudice, the statute requires that the State specifically plead laches.

Petitioner’s JOC was filed on August 22, 2007. JOC (August 22, 2007) 1. Therefore,
more than five years have elapsed between the JOC and the filing of Petitioner’s instant
petition. Accordingly, the State affirmatively pleads laches in this case. In order to overcome
the presumption of prejudice to the State, Petitioner has the heavy burden of proving a

fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540,

545 (2001). Based on Petitioner’s representations and on what he has filed with this Court
thus far, Petitioner has failed to meet that burden. That being the case, this Court should
dismiss the petition pursuant to NRS 34.800(2).

CONCLUSION

Based on the arguments as set forth above, the State respectfully requests that the Court
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DENY Petitioner’s Petition for Writ of Habeas Corpus (Post-Conviction) and GRANT the

State’s Motion to Dismiss Pursuant to Laches.

DATED this day May, 2023,
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/JOHN AFSHAR

JOHN AFSHAR
Chief Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF MAILING

[ hereby certify that service of STATE'S RESPONSE TO PETITIONER'S PETITION
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND COUNTERMOTION
TO DISMISS PURSUANT TO LACHES, was made this 9th day of May 2023, by Mailing
to: DEMARENE COLEMAN
Southern Desert Correctional Center

20825 Cold Creek Rd, Las Vegas, NV 89166

__/S/A. BENNETT

Secretary for the District Attorney's Office
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Steven B, Wolfson, District Aftorney
200 Lewis Ave,
Las Vegas, NV 89155-2212

5. Appellant(s}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires I vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: April 5, 2023
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
[3. Possibility of Settlement: Unknown

Dated This 6 day of July 2023,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Demarene Coleman

A-23-868466-W -2
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7/10/2023 2:20 PM-
Steven D. Grierson
CLE@ OF THE CO!E&
Nenvaene Colervian : '
. In Propna Personam :

Post.Office Box 208, S.D.C.C.
*Indian Springs, Mevada 89018

INTHEEZGHT JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LAV
, _

Case NO.A-23- Sbfie-\J

NOTICE OF APPFAL
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,

DEMARENE COLEMAN ___, in and through his proper person, heréby
appeals to the Supreme Court of Nevada from the ORDER denying and/or

dismissing the
HARFAS CORPUS  POST CONYVICT ZLON

ruled on the _20"day of _Juing , 20 23
Dated this 24" day of _Jcue , 20 =23

Respecttully Submitted,
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Electronically Filed
7/12/2023 10:16 AM
Steven D. Grierson

CLERK OF THE COE;
ASTA .

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK
DEMARENE COLEMAN,
Case No: A-23-B6R466-W
Plaintiff(s),
Dept No: VI
vs.
WARDEN NAJERA; AARON FORD ATTORNEY
GENERAL; STATE OF NEVADA; STEVEN B,
WOLFSON DA,
Defendant(s),
CASE APPEAL STATEMENT

1, Appellant(s}; Demarene Coleman
2. Judge: Jacqueline M. Bluth
3. Appellant(s}: Demarene Coleman
Counsel:
Demarene Coleman #1007335
P.O. Box 208
Indian Springs, NV 89070

4. Respondent (s): Warden Majera; Aaron Ford Attorney General; State of Nevada; Steven B.
Wolfson DA,

Counscl:

A-23-868466-W 1
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Steven B. Wolfson, District Attorney
200 Lewis Ave.
Las Vegas, NV 89155-2212

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**FExpires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: April 5, 2023
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: Yes

Supreme Court Docket Number({s): 86923
12. Child Custody or Visitation: N/A
13. Possibility of Settlement; Unknown

Dated This 12 day of July 2023.

Steven D. Grierson, Clerk of the Court

/s/ Cierra Borum

Cierra Borum, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

c¢: Demarene Coleman

A-23-868466-W -2
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Chief Deputy District Attorney
Nevada Bar #14408

8200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

Electronically Filed

é 07/25/2023 1:08 PM_

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEMARENE COLEMAN,
ID#1963947

Petitioner,
_VS_
THE STATE OF NEVADA,

Respondent.

CASE NO:  A-23-868466-W

DEPT NO: VI

FINDINGS OF FACTS, CONCLUSION OF LAW, AND ORDER

DATE OF HEARING: June 20, 2023
TIME OF HEARING: 3:00 pm

THIS CAUSE having come on for hearing before the Honorable JACQUELINE M.

BLUTH, District Judge, on the 20" day of June 2023, the Petitioner not present, the
Respondent being represented by STEVEN B. WOLFSON, Clark County District Attorney,
by and through JOHN AFSHAR, Chief Deputy District Attorney, and the Court having

considered the matter, including briefs, transcripts, and documents on file herein, now

therefore, the Court makes the following findings of fact and conclusions of law.

i
i
i
i
i
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POINTS AND AUTHORITIES
PROCEDURAL HISTORY

On September 20, 2005, Demarene Coleman (hereinafter “Petitioner”) was charged by
way of Information with MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS
200.010, 200.030, 193,165); ATTEMPT MURDER WITH USE OF A DEADLY WEAPON
(felony — NRS 200.010, 200.030, 193.330, 193.165); and ACCESSORY TO MURDER
(Felony — NRS 200.010, 200.030, 195.030, 195.040).

On August 22, 2006, the district court held a hearing to determine Defendant’s
competency. The court found that the Petitioner was not competent and remanded him to the
custody of the Division of Mental Health Development Services for detention and treatment.
An Order of Commitment was filed on August 28, 2006. On December 12, 2006, the district
court, after reviewing the doctor’s reports, held that Petitioner was competent. On December
29, 2006, the court filed its Findings of Competency.

On May 29, 2007, Petitioner entered into a Guilty Plea Agreement and pled guilty to
FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON, the
charges set forth in the Amended Information filed that same day.

On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci
requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same day,
the court granted Petitioner’s request for a continuance. On August 7, 2007, Petitioner filed a
Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed its Opposition. On
August 14, 2007, the district court denied Petitioner’s Motion to Withdraw Guilty Plea and
sentenced Petitioner as follows: As to Count 1 — to a MAXIMUM of FIFTY YEARS with a
MINIMUM of parole eligibility of FORTY-EIGHT (48) MONTHS to run CONCURRENT
with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for time served. A
Judgement of Conviction was filed on August 22, 2007.

On August 19, 2008, Petitioner filed a Petition for Writ of Habeas Corpus (“First
Petition™), Motion for Leave to Proceed in Forma Pauperis, and Motion for Appointment of

Counsel; Request for Evidentiary Hearing, The State filed its Response on October 28, 2008.
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On November 18, 2008, the Court heard the matter. On February 26, 2009, the Court filed its
Findings of Fact, Conclusion of law Order denying the First Petition.

On August 14, 2019, Petitioner filed a second Petition for Writ of Habeas Corpus
(“Second Petition”). The State filed its Response on October 2, 2019. The Court denied
Petitioner’s Second Petition on October 17, 2019,

On June 14, 2021, Petitioner filed a Motion for Appointment of Attorney. The Motion
was denied on July 9, 2021.

On January 7, 2022, Petitioner filed a Motion for Modification of Sentence. The State
tiled its Opposition on January 25, 2022. On February 1, 2022, the Court heard the matter and
denied the Petitioner’s motion. The Court denied Petitioner’s motion on February 1, 2022. On
March 8, 2022, the Court filed its Order Denying Petitioner’s Motion for Modification of
Sentence. On August 3, 2022, the Nevada Supreme Court affirmed the district court’s decision
to deny Petitioner’s motion.

On April 5, 2023, Petitioner filed a third Petition for Writ of Habeas Corpus (*“Third
Petition™). On April 13, 2023, Petitioner filed a Motion for Appointment of Attorney and
Request for Evidentiary Hearing. On May 1, 2023, the State filed its Opposition to Petitioner’s
Motion for Appointment of Attorney and Request for Evidentiary Hearing. On May 9, 2023,
the State filed its Response to Petitioner’s Third Petition. On the same day the Court held a
hearing and denied Petitioner’s Motion for Appointment of Attorney and Request for
Evidentiary Hearing. On June 20, 2023, the Court filed a Minute Order denying Petitioner’s
Third Petition.

ANALYSIS

The Court Orders, Petitioner's Petition for Writ of Habeas Corpus (Post-Conviction} is
denied.

"Any person convicted of a crime and under sentence of death or imprisonment who
claims that the conviction was obtained, or that the sentence was imposed, 1n violation of the
Constitution of the United States or the Constitution or laws of this State, or who, after

exhausting all available administrative remedies, claims that the time the person has served
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pursuant to the judgment of conviction has been improperly computed, may, without paying
a filing fee, file a postconviction petition for a writ of habeas corpus to obtain relief from the
conviction or sentence or to challenge the computation of time that the person has served.”
NRS 34.724.

However, "[u]nless there 1s good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after the appellate
court of competent jurisdiction ... issues its remittitur." NRS 34.724(1). "[G]ood cause for
delay exists if the petitioner demonstrates to the satistaction of the court: (a} That the delay is
not the fault of the petitioner; and (b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.” NRS 34.724(1)(a)-(b).

"Application of the statutory procedural default rules to post-conviction habeas
petitions i1s mandatory." State v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 121 Nev. 225,
231, 112 P.3d 1070, 1074 (2005).

Here, Petitioner has raised seven interrelated grounds for relief in his Petition revolving
around his guilty plea agreement in case number 05C215295-1. However, each ground fails
as they are subject to the above procedural bar.

Petitioner entered a plea of guilty and was sentenced on August 14, 2007. Judgment of
Conviction filed August 22, 2007, in 05C215295-1. Thereafter, Petitioner's judgment of
conviction was filed on August 22, 2007. Id. The instant Petition was filed on April 5, 2023.
Petition for Writ of Habeas Corpus (Post-Conviction) filed April 5, 2023, Clearly, the one-
year time limit of NRS 34.724(1) has lapsed and this Petition should be barred. In reviewing
Petitioner's Petition, at no point does he argue about, or provide a reason for, his Petition being
filed far after the one-year time limit expired. Even if Petitioner had provided argument
pertaining to good cause for delay, the Court notes that all of his grounds are premised on

events that occurred in 2007. Petitioner could have brought his claims much sooner than now.
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Per the Petition, Petitioner was present for each event he now complains of. As such, the
Petition must be denied.

As this Petition is time-barred, there is no need for an evidentiary hearing. See NRS
34.770(1) ("The judge or justice, upon review of the return, answer and all supporting
documents which are filed, shall determine whether an evidentiary hearing is required."); see
also NRS 34.770(2) ("If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, the judge or justice shall dismiss the petition
without a hearing.").

ORDER

Theretore, COURT ORDERS, Petitioner's Petition for Writ of Habeas Corpus is

DENIED and that the State’s Countermotion to Dismiss Pursuant to Laches is DENIED as

MOOT.
Dated this 25th day of July, 2023

iy

\—

STEVEN B. WOLEB@bBF9 EC11 0143 Kj
Clark County Di QuleiineyM. Bluth
Nevada Bar #00 trict Court Judge

BY

#10539 for

J AFSHAR
Chief Deputy District Attorney
Nevada Bar #14408

MIb/L5
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Demarene Coleman, Plaintiff{s)
VS.

Warden Najera, Defendant(s)

CASE NO: A-23-868466-W

DEPT. NO. Department 6

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:

Service Date: 7/25/2023

Steven Wolfson motions@clarkcountyda.com
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Electronically Filed
7/26/2023 9:02 AM
Steven D. Grierson

CLE OF THE CO

DISTRICT COURT
CLARK COUNTY, NEVADA
DEMARENE COLEMAN,
Case No: A-23-868466-W
Petitioner,
Dept No: VI
Vs,
WARDEN NAJERA: ET.AL.,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW, AND) ORDER

PLEASE TAKE NOTICE that on July 25, 2023, the court entered a decision or order in this matter. a true
and cotrect copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on July 26, 2023,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 26 day of July 2023, T served a copy of this Notice of Entry on the following:

M Bye-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Demarene Coleman # 1007335
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

-1-
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

JOHN AFSHAR

Chief Deputy District Attorney
Nevada Bar #14408

8200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

Electronically Filed

é 07/25/2023 1:08 PM_

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

DEMARENE COLEMAN,
ID#1963947

Petitioner,
_VS_
THE STATE OF NEVADA,

Respondent.

CASE NO:  A-23-868466-W

DEPT NO: VI

FINDINGS OF FACTS, CONCLUSION OF LAW, AND ORDER

DATE OF HEARING: June 20, 2023
TIME OF HEARING: 3:00 pm

THIS CAUSE having come on for hearing before the Honorable JACQUELINE M.

BLUTH, District Judge, on the 20" day of June 2023, the Petitioner not present, the
Respondent being represented by STEVEN B. WOLFSON, Clark County District Attorney,
by and through JOHN AFSHAR, Chief Deputy District Attorney, and the Court having

considered the matter, including briefs, transcripts, and documents on file herein, now

therefore, the Court makes the following findings of fact and conclusions of law.

i
i
i
i
i
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POINTS AND AUTHORITIES
PROCEDURAL HISTORY

On September 20, 2005, Demarene Coleman (hereinafter “Petitioner”) was charged by
way of Information with MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS
200.010, 200.030, 193,165); ATTEMPT MURDER WITH USE OF A DEADLY WEAPON
(felony — NRS 200.010, 200.030, 193.330, 193.165); and ACCESSORY TO MURDER
(Felony — NRS 200.010, 200.030, 195.030, 195.040).

On August 22, 2006, the district court held a hearing to determine Defendant’s
competency. The court found that the Petitioner was not competent and remanded him to the
custody of the Division of Mental Health Development Services for detention and treatment.
An Order of Commitment was filed on August 28, 2006. On December 12, 2006, the district
court, after reviewing the doctor’s reports, held that Petitioner was competent. On December
29, 2006, the court filed its Findings of Competency.

On May 29, 2007, Petitioner entered into a Guilty Plea Agreement and pled guilty to
FIRST DEGREE MURDER and BATTERY WITH USE OF A DEADLY WEAPON, the
charges set forth in the Amended Information filed that same day.

On July 24, 2007, the date set for sentencing, defense counsel Carmine Colucci
requested a continuance for leave to file a Motion to Withdraw Guilty Plea. That same day,
the court granted Petitioner’s request for a continuance. On August 7, 2007, Petitioner filed a
Motion to Withdraw Guilty Plea. On August 13, 2007, the State filed its Opposition. On
August 14, 2007, the district court denied Petitioner’s Motion to Withdraw Guilty Plea and
sentenced Petitioner as follows: As to Count 1 — to a MAXIMUM of FIFTY YEARS with a
MINIMUM of parole eligibility of FORTY-EIGHT (48) MONTHS to run CONCURRENT
with Count 1; with SEVEN HUNDRED FIFTY-FIVE DAYS credit for time served. A
Judgement of Conviction was filed on August 22, 2007.

On August 19, 2008, Petitioner filed a Petition for Writ of Habeas Corpus (“First
Petition™), Motion for Leave to Proceed in Forma Pauperis, and Motion for Appointment of

Counsel; Request for Evidentiary Hearing, The State filed its Response on October 28, 2008.
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On November 18, 2008, the Court heard the matter. On February 26, 2009, the Court filed its
Findings of Fact, Conclusion of law Order denying the First Petition.

On August 14, 2019, Petitioner filed a second Petition for Writ of Habeas Corpus
(“Second Petition”). The State filed its Response on October 2, 2019. The Court denied
Petitioner’s Second Petition on October 17, 2019,

On June 14, 2021, Petitioner filed a Motion for Appointment of Attorney. The Motion
was denied on July 9, 2021.

On January 7, 2022, Petitioner filed a Motion for Modification of Sentence. The State
tiled its Opposition on January 25, 2022. On February 1, 2022, the Court heard the matter and
denied the Petitioner’s motion. The Court denied Petitioner’s motion on February 1, 2022. On
March 8, 2022, the Court filed its Order Denying Petitioner’s Motion for Modification of
Sentence. On August 3, 2022, the Nevada Supreme Court affirmed the district court’s decision
to deny Petitioner’s motion.

On April 5, 2023, Petitioner filed a third Petition for Writ of Habeas Corpus (*“Third
Petition™). On April 13, 2023, Petitioner filed a Motion for Appointment of Attorney and
Request for Evidentiary Hearing. On May 1, 2023, the State filed its Opposition to Petitioner’s
Motion for Appointment of Attorney and Request for Evidentiary Hearing. On May 9, 2023,
the State filed its Response to Petitioner’s Third Petition. On the same day the Court held a
hearing and denied Petitioner’s Motion for Appointment of Attorney and Request for
Evidentiary Hearing. On June 20, 2023, the Court filed a Minute Order denying Petitioner’s
Third Petition.

ANALYSIS

The Court Orders, Petitioner's Petition for Writ of Habeas Corpus (Post-Conviction} is
denied.

"Any person convicted of a crime and under sentence of death or imprisonment who
claims that the conviction was obtained, or that the sentence was imposed, 1n violation of the
Constitution of the United States or the Constitution or laws of this State, or who, after

exhausting all available administrative remedies, claims that the time the person has served
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pursuant to the judgment of conviction has been improperly computed, may, without paying
a filing fee, file a postconviction petition for a writ of habeas corpus to obtain relief from the
conviction or sentence or to challenge the computation of time that the person has served.”
NRS 34.724.

However, "[u]nless there 1s good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after the appellate
court of competent jurisdiction ... issues its remittitur." NRS 34.724(1). "[G]ood cause for
delay exists if the petitioner demonstrates to the satistaction of the court: (a} That the delay is
not the fault of the petitioner; and (b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.” NRS 34.724(1)(a)-(b).

"Application of the statutory procedural default rules to post-conviction habeas
petitions i1s mandatory." State v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 121 Nev. 225,
231, 112 P.3d 1070, 1074 (2005).

Here, Petitioner has raised seven interrelated grounds for relief in his Petition revolving
around his guilty plea agreement in case number 05C215295-1. However, each ground fails
as they are subject to the above procedural bar.

Petitioner entered a plea of guilty and was sentenced on August 14, 2007. Judgment of
Conviction filed August 22, 2007, in 05C215295-1. Thereafter, Petitioner's judgment of
conviction was filed on August 22, 2007. Id. The instant Petition was filed on April 5, 2023.
Petition for Writ of Habeas Corpus (Post-Conviction) filed April 5, 2023, Clearly, the one-
year time limit of NRS 34.724(1) has lapsed and this Petition should be barred. In reviewing
Petitioner's Petition, at no point does he argue about, or provide a reason for, his Petition being
filed far after the one-year time limit expired. Even if Petitioner had provided argument
pertaining to good cause for delay, the Court notes that all of his grounds are premised on

events that occurred in 2007. Petitioner could have brought his claims much sooner than now.
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Per the Petition, Petitioner was present for each event he now complains of. As such, the
Petition must be denied.

As this Petition is time-barred, there is no need for an evidentiary hearing. See NRS
34.770(1) ("The judge or justice, upon review of the return, answer and all supporting
documents which are filed, shall determine whether an evidentiary hearing is required."); see
also NRS 34.770(2) ("If the judge or justice determines that the petitioner is not entitled to
relief and an evidentiary hearing is not required, the judge or justice shall dismiss the petition
without a hearing.").

ORDER

Theretore, COURT ORDERS, Petitioner's Petition for Writ of Habeas Corpus is

DENIED and that the State’s Countermotion to Dismiss Pursuant to Laches is DENIED as

MOOT.
Dated this 25th day of July, 2023

iy

\—

STEVEN B. WOLEB@bBF9 EC11 0143 Kj
Clark County Di QuleiineyM. Bluth
Nevada Bar #00 trict Court Judge

BY

#10539 for

J AFSHAR
Chief Deputy District Attorney
Nevada Bar #14408
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Demarene Coleman, Plaintiff{s)
VS.

Warden Najera, Defendant(s)

CASE NO: A-23-868466-W

DEPT. NO. Department 6

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:

Service Date: 7/25/2023

Steven Wolfson motions@clarkcountyda.com
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A-23-868466-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES June 20, 2023
A-23-868466-W Demarene Coleman, Plaintitf(s)
vs.

Warden Najera, Defendant(s)

June 20, 2023 3:00 AM Minute Order
HEARD BY: Bluth, Jacqueline M. COURTROOM: Chambers

COURT CLERK: Kristen Brown

RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- COURT ORDERED, Petittoner's Petition for Writ of Habeas Corpus (Post-Conviction} is DENIED.

"Any person convicted of a crime and under sentence of death or imprisonment who claims that the
conviction was obtained, or that the sentence was imposed, in violation of the Constitution of the
United States or the Constitution or laws of this State, or who, after exhausting all available
administrative remedies, claims that the time the person has served pursuant to the judgment of
conviction has been improperly computed, may, without paying a filing fee, file a postconviction
petition for a writ of habeas corpus to obtain relief from the conviction or sentence or to challenge the
computation of time that the person has served." NRS 34.724.

However, "[u]nless there is good cause shown for delay, a petition that challenges the validity of a
judgment or sentence must be filed within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the appellate court of competent
jurisdiction ... issues its remittitur." NRS 34.724(1). "[G]ood cause for delay exists if the petitioner
demonstrates to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and
{b) That dismissal of the petition as untimely will unduly prejudice the petitioner.” NRS 34.724(1}{a)-

(b).
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"Application of the statutory procedural default rules to post-conviction habeas petitions is
mandatory.” Sate v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 121 Nev. 225, 231, 112 P.3d 1070, 1074
(2005).

Here, Petitioner has raised seven interrelated grounds for relief in his Petition revolving around his
guilty plea agreement in case number 05C215295-1. However, each ground fails as they are subject to
the above procedural bar.

Petitioner entered a plea of guilty and was sentenced on August 14, 2007. Judgment of Conviction,
filed August 22, 2007 in 05C215295-1. Thereafter, Petitioner's judgment of conviction was filed on
August 22, 2007. Id. The instant Petition was filed on April 5, 2023. Petition for Writ of Habeas
Corpus (Post-Conviction), filed April 5, 2023. Clearly, the one-year time limit of NRS 34.724(1) has
lapsed and this Petition should be barred. In reviewing Petitioner's Petition, at no point does he argue
about, or provide a reason for, his Petition being filed far after the one-year time limit expired. Even if
Petitioner had provided argument pertaining to good cause for delay, the Court notes that all of his
grounds are premised on events that occurred in 2007 and Petitioner could have brought his claims
much, much sooner than now; per the Petition, Petitioner was present for each event he now
complains of. As such, the Petition must be denied.

As this Petition is time-barred, there is no need for an evidentiary hearing. See NRS 34.770(1) ("The
judge or justice, upon review of the return, answer and all supporting documents which are filed,
shall determine whether an evidentiary hearing is required."); see also NRS 34.770(2) ("If the judge or
justice determines that the petitioner is not entitled to relief and an evidentiary hearing is not
required, the judge or justice shall dismiss the petition without a hearing."}.

Therefore, COURT ORDERED, Petitioner's Petition is DENIED. COURT FURTHER ORDERED, as
the Petition is denied, its setting on June 20, 2023 shall be VACATED. COURT FURTHER ORDERED,
as the Petition is denied, the State of Nevada's Countermotion to Dismiss Pursuant to Laches is
DENIED as MOOT. The State of Nevada is to prepare an order consistent with the Court's ruling.

CLERK'S NOTE: A copy of this minute order was electronically mailed to John Afshar, Deputy
District Attorney and a copy mailed to the Petitioner./kb
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 03, 2023

A-23-868466-W Demarene Coleman, Plaintitf(s)
VS,
Warden Najera, Defendant(s)

July 03, 2023 3:00 AM Minute Order

HEARD BY: Bluth, Jacqueline M. COURTROOM: Chambers
COURT CLERK: Kristen Brown

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- COURT ORDERED, the Findings of Facts, Conclusion of Law, and Order, filed June 22, 2023, shall
be STRICKEN as it was inadvertently filed without the Court's signature.
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Certification of Copy and
Transmittal of Record

State of Nevada
} SS:
County of Clark

Pursuant to the Supreme Court order dated August 4, 2023, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing

is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 120.

DEMARENE COLEMAN,
Plaintiff(s), Case No: A-23-868466-W

vs. Dept. No: VI

WARDEN NAJERA; AARON FORD
ATTORNEY GENERAL; STATE OF
NEVADA; STEVEN B. WOLFSON D.A,,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 25 day of August 2023.

Steven D. Grierson, Clerk of the Court

MWWW

Heather Ungermann, Deputy Clerk




