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Page 2
·1· · · · · · · · · · P R O C E E D I N G S

·2· · · · THE COURT:· Good morning. We are present on case

·3· ·number DB-13-00656 in the matter of Hascheff v.

·4· ·Hascheff. This is the time and place set for a status

·5· ·conference. This matter is taking place by means of a

·6· ·simultaneous audio visual transmission in accord with

·7· ·the current administrative orders of the second

·8· ·judicial district court, as well as in accord with

·9· ·Rule 9B of the Nevada State Supreme Court.

10· · · · I'm located in the Washoe County Courthouse,

11· ·which makes that the site of today's court

12· ·proceedings. May I have appearances, please?

13· · · · MR. KENT:· Good morning. This is Stephen Kent

14· ·[ph] for plaintiff, Pierre Hascheff. I'm appearing

15· ·from Washoe County.

16· · · · THE COURT:· Thank you.

17· · · · MR. METTER:· Thank you, Your Honor. Good morning.

18· ·Shawn Metter [ph] on behalf of Linda Hascheff who's

19· ·also with us today. We consent to the video and audio

20· ·recording of the hearing. And I'm appearing from my

21· ·home office.

22· · · · THE COURT:· Thank you. Um, I don't intend to have

23· ·the parties sworn in this particular case as this is

24· ·really a status conference amongst counsel, which is

25· ·why I'm not going to ask Judge Hascheff to make sure
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·1· ·that I have video of him on at this particular

·2· ·occasion.

·3· · · · Um, as this matter was presented first by Mr.

·4· ·Hascheff or Judge Hascheff, sir, I'd appreciate your

·5· ·position. I did receive this morning your motion to

·6· ·strike. However it wasn't ex parte nor was it on the

·7· ·request for submission. I did take a gander at it.

·8· · · · Um, so I'm more interested in how we move this

·9· ·case forward than I am about what we do related to the

10· ·statement that Mr. Metter filed. So your position.

11· · · · MR. KENT:· Thank you. Um, I think it's fairly

12· ·clear from [inaudible] decision that, uh, the court

13· ·has to determine the amount of fees that are due, uh,

14· ·to Mr. Hascheff for reimbursing the fees that he

15· ·incurred after the malpractice lawsuit was filed.

16· · · · The court left open the door for interpreting the

17· ·agreement, uh, saying insofar as the indemnification

18· ·provision [inaudible]. Uh, so it is unclear what fees

19· ·are due [inaudible] the court would take for all

20· ·evidence.

21· · · · So, um, it's our position that more than just

22· ·paragraph 40 is at issue in, uh, determining what fees

23· ·are due. There's other paragraphs that talk about, um,

24· ·reimbursement and indemnity. So that's an issue that

25· ·has to be determined.
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·1· · · · And then, um, for that, I think that would

·2· ·require -- it may require the court to take some

·3· ·testimony on that. Uh, and then the court has to

·4· ·determine who is the prevailing party. Um, it seemed

·5· ·fairly clear to me in looking at the opinion that

·6· ·neither party, uh, won all of their issues. So I think

·7· ·that's gonna be difficult.

·8· · · · Um, obviously, uh, the court can't award

·9· ·reasonable fees for work that was conducted on issues

10· ·that [inaudible] started preparing a list of what we

11· ·believe, uh, Mr. Hascheff is the prevailing party on.

12· ·Uh, but the courts might have to sort that out, and I

13· ·think go through the fees and determine what was spent

14· ·on an issue that that party prevailed on.

15· · · · Um, Mr. Metter says he wants to do discovery. And

16· ·I'd just like to know on what. And I think we should

17· ·try to limit, you know, that to the issues that

18· ·remain. And we should set like a time period for that

19· ·so it doesn't just go on and on. Um, I'm not sure we -

20· ·- we need to do discovery. But, um, Mr. Metter hasn't

21· ·been specific about the discovery he wants to do.

22· · · · And then the court had raised the mediation

23· ·issue. And my client is, uh, would like to do with

24· ·mediation. We tried to have a mediation with Judge,

25· ·uh, Barry [ph]. But, uh, the defendants apparently
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·1· ·don't want to mediate with Judge Barry.

·2· · · · So those are kind of the issues for us. I think

·3· ·we have to have some guidance from the court. And

·4· ·then, uh, set some of these things that are issues.

·5· ·Thank you.

·6· · · · THE COURT:· I have one question for you, sir,

·7· ·which wasn't clear with the Supreme Court. My

·8· ·recollection, distinct recollection from the hearing

·9· ·that we ultimately had on this, was that the $10,000

10· ·was paid part -- prior to the malpractice action being

11· ·filed. I don't know if that's correct or not.

12· · · · MR. KENT:· I -- I can't tell you that off the top

13· ·of my head, Your Honor. Um, obviously I think that the

14· ·-- the opinion talks about [inaudible] limiting

15· ·indemnity to after the, uh, malpractice action was

16· ·filed.

17· · · · But, um, I do believe there are other

18· ·inconsistent, uh, or contradictory provisions in the

19· ·[inaudible] agreement that, um, indicate that, uh,

20· ·fees that may be incurred, you know, in a more broad

21· ·sense could be recovered. So I think that is an issue

22· ·that we'll be inserting, um, that will have to be

23· ·resolved.

24· · · · THE COURT:· And I also recall that from the --

25· ·the original hearing, that the amounts that I had from
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·1· ·the billings -- and of course they were not the

·2· ·unredacted billings, but the amounts that I had were

·3· ·very limited for the malpractice in that.

·4· · · · So do you think it's going to be imperative for

·5· ·me to see copies as the court of appeals suggested

·6· ·even in camera related to these unredacted billings?

·7· ·And I don't know whether Mr. Metter is going to want

·8· ·to see them. And, uh, we'll get to that in a moment.

·9· · · · MR. KENT:· Yes. I think the court -- we would

10· ·like to submit them to the court either in camera or

11· ·we would need a protective order, um, to maintain

12· ·their confidentiality and not waive the attorney

13· ·client privilege. So, uh, yes, I think the court will

14· ·want to see those.

15· · · · I'm not involved in the hearing. So I just want

16· ·to be sure that I have those, uh, billings, and that

17· ·what I'm presenting to the court is accurate. So, um,

18· ·I -- I want to go back to the attorneys and make sure

19· ·we have everything. And then we will present that to

20· ·court and counsel.

21· · · · THE COURT:· My preference, just so that you're

22· ·aware, would be that we issue the protective order, so

23· ·that everyone has the opportunity to see· the actual

24· ·billings. Because I think they're going to become, uh,

25· ·a major portion of their argument that's gonna be
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·1· ·presented to me. And if that's -- if you have comfort

·2· ·with that, that would be my preference.

·3· · · · MR. KENT:· I actually already started drafting

·4· ·the stipulated protective order, Your Honor. We just

·5· ·want to maintain the confidentiality and the attorney

·6· ·client privilege so that that's not waived.

·7· · · · THE COURT:· Mr. Metter, you won't have any

·8· ·objection to that, will you?

·9· · · · MR. METTER:· Not to the concept, Your Honor.

10· · · · THE COURT:· Thank you. So you're anticipating

11· ·then, sir, that we're going to have another hearing on

12· ·this matter.

13· · · · MR. KENT:· I think we would have a hearing, Your

14· ·Honor, and, uh, present evidence that would be

15· ·testimony about the various provisions of the

16· ·agreement, and the invoices, and then argument and

17· ·briefing on who is the prevailing party, specifically

18· ·about what fees we believe, you know, are recoverable

19· ·or aren't recoverable.

20· · · · Again, I don't think a party can recover

21· ·attorney's fees for work that was done on issues that

22· ·they were unsuccessful with. We have to find a way to

23· ·sort that out.

24· · · · THE COURT:· So my question is, is how much time

25· ·do you anticipate needing for a hearing in this
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·1· ·matter.

·2· · · · MR. KENT:· Uh, I think it's a little hard to

·3· ·estimate at this point. But I would think at least a

·4· ·half a day.

·5· · · · THE COURT:· Thank you very much. Mr. Metter?

·6· · · · MR. METTER:· All I hear is continue to create

·7· ·delay and cause my client to incur yet more fees. I

·8· ·think the court of appeals order is absolutely clear

·9· ·and unambiguous, that Pierre must first be sued for

10· ·malpractice before seeking indemnification for his

11· ·legal fees and costs.

12· · · · And· those legal fees and costs must arise from

13· ·the malpractice action only. That language could not

14· ·be more clear. It does not say once he is sued for

15· ·malpractice, he may recover his fees in the collateral

16· ·action. The rep- -- the order repeatedly,

17· ·consistently, and unambiguously states that the fees

18· ·in the collateral action are not recoverable.

19· · · · It is outrageous, in my opinion, that we're

20· ·sitting here, September 28th, and none of us, at least

21· ·neither me, my client, nor this court, know the fees

22· ·that Mr. Hascheff claims were incurred directly in

23· ·connection with the malpractice action.

24· · · · I've asked five times since the court of appeals

25· ·order was entered, that Mr. Hascheff produce the
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·1· ·documents that show what fees were incurred in the

·2· ·malpractice action that were not covered by insurance.

·3· ·I have received not a single document nor clear

·4· ·understanding of what that fee is, exactly the same as

·5· ·during the litigation with prior counsel.

·6· · · · I'm astounded to hear that Mr. Hascheff now wants

·7· ·to assert claims that he did not make in the initial

·8· ·motion practice or at the initial hearing, that there

·9· ·is some now secret claim that there are other terms

10· ·that would cover this.

11· · · · That some other motion, this is the motion about

12· ·his obligation pursuant to the indemnity clause in the

13· ·agreement that was litigated. Not some other claim. So

14· ·to suggest that we're now going to litigate some other

15· ·claim is completely inconsistent with due process.

16· · · · I outlined the court of appeal's order and my

17· ·client's position throughout the litigation. Because

18· ·our position is that the issues left to be resolved by

19· ·the court are remarkably similar. The first is how

20· ·much were the fees that Mr. Hascheff incurred directly

21· ·related to the malpractice actions that were not

22· ·covered by insurance.

23· · · · The second issue then is who is the prevailing

24· ·party entitled to fees and how is that resolved.

25· ·Because the court of appeal's opinion is exactly
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·1· ·parallel to my client's position, but before

·2· ·litigation was initiated and throughout the

·3· ·litigation, she is the prevailing party on all issues.

·4· ·The only other issue was the contempt motion that Mr.

·5· ·Hascheff filed that was denied.

·6· · · · Therefore we believe the appropriate procedure

·7· ·with respect to the prevailing party fee clause is a

·8· ·simple Wilfong [ph] affidavit, not hearings, and

·9· ·motions, and other expenses that my client is forced

10· ·to incur.

11· · · · With respect to the discovery, it is exactly what

12· ·we've been asking for for years. The documents that

13· ·reflect how much the fees are that Mr. Hascheff

14· ·incurred directly out of the malpractice action, not

15· ·the collateral action. And the only thing I've ever

16· ·been provided is one fee entry for preparing, signing,

17· ·filing the stipulation to stay.

18· · · · THE COURT:· Which was approximately --

19· · · · MR. METTER:· And that is the only work I'm aware

20· ·of that was ever done in connection with the

21· ·malpractice action.

22· · · · THE COURT:· And that was approximately $300.

23· · · · MR. METTER:· That's -- except for I was recently

24· ·told an $800 number without documents, but was not

25· ·told whether that was the total fee or half of the
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·1· ·fee. Or what it was for or where it came from.

·2· · · · THE COURT:· So it appears to be the first thing

·3· ·that should happen is, is that we should sign the

·4· ·stipulation in regards to the unredacted fees, so that

·5· ·they can be reviewed by the court, and arguments can

·6· ·be made by counsel related to that.

·7· · · · I'm still not clear whether or not the entirety

·8· ·of the monies that were paid by Judge Hascheff were

·9· ·paid related to the collateral action. And even though

10· ·the court said I got there in the wrong way, it still

11· ·said my ruling stood in regards to the collateral

12· ·action.

13· · · · I don't know how you, sir, claim that I'm now

14· ·supposed to look beyond the MSA paragraph 40 when

15· ·that's the only paragraph that the court of appeals

16· ·even looked at. My order also addressed paragraph 35

17· ·and some other paragraphs in the MSA in putting its

18· ·order out.

19· · · · So I think we are bound by looking at paragraph

20· ·40. And I need to know why we would not be, sir.

21· · · · MR. KENT:· When you read the opinion, the opinion

22· ·talks about chapter 40 -- paragraph 40. But then it

23· ·goes on, on page 11. And it opens the door to other

24· ·things.

25· · · · Because it says that, uh, further insofar as the
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·1· ·indemnification provision contains ambiguous terms,

·2· ·such that it is unclear which fees and costs are

·3· ·covered by the provision, the district court is

·4· ·required to clarify the meaning of a disputed term in

·5· ·an agreement based degree, and must consider the

·6· ·intent of the parties in entering into the agreement.

·7· · · · I'm not going to read the cite. And in doing so

·8· ·the court may look through the record as a whole and

·9· ·the surrounding circumstances to interpret the party's

10· ·intent. If the words of the contract are ambiguous,

11· ·the court will consider [inaudible] intrinsic evidence

12· ·to determine the intent of the parties. The district

13· ·court must make the determinations in the first

14· ·instance.

15· · · · The marital settlement agreement has other

16· ·provisions that talk about recovery of expenses and

17· ·fees. And it's not, you know, we just looked at one

18· ·paragraph. Uh, and that language to me left open the

19· ·door to look at the entire agreement. And we believe

20· ·that the entire agreement when read, uh, indicates

21· ·that, uh, other fees are recoverable.

22· · · · And we -- we, you know, we want to make that

23· ·argument, um, that I think the court needs to, you

24· ·know, listen to our argument here and make a decision

25· ·about that. Um, you know, it's certainly not our
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·1· ·intent to delay things. We attempted for right out of

·2· ·the box [inaudible] the decision. Because I think the

·3· ·decision does give a lot of guidance to the parties,

·4· ·that we go and try to get this case resolved.

·5· · · · I told Mr. Metter that we would produce the

·6· ·billings, you know, in my first communication. Because

·7· ·obviously how can we expect to recover monies that we,

·8· ·you know, don't provide the invoices for. But I was

·9· ·not involved in the original proceeding.

10· · · · So I don't want to just, uh, base what I conclude

11· ·on things that were produced before that I don't know

12· ·are complete. I want to make sure they're complete and

13· ·then provide a demand with backup documents, which I

14· ·sent from the beginning when I attempted to

15· ·communicate with Mr. Metter.

16· · · · Um, so obviously that has to be done. And I think

17· ·it has to be clear. And, uh, you know, we indicated

18· ·that, you know, from the beginning of my involvement.

19· ·Um, the -- the idea that we don't know that the fees

20· ·or they've been a mystery, I don't think that's really

21· ·accurate.

22· · · · The -- the redacted invoices were produced. And I

23· ·think the court and Mr. Metter are talking numbers. So

24· ·there had to be something there. So to say that, you

25· ·know, there never was anything there, I don't think
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·1· ·that's, uh, very helpful because it's not accurate.

·2· · · · So, um, we would like to be able to make the

·3· ·argument because I think the court did leave that door

·4· ·open. I know Mr. Metter disagrees. But, uh, just

·5· ·reading the opinion, tries to make sense of it just

·6· ·like everyone else.

·7· · · · Um, and then, uh, we have to -- the court is

·8· ·clear, we have to decide on the prevailing party. But

·9· ·to say that Linda Hascheff prevail on all issues is

10· ·also inaccurate. Because she always argued that the

11· ·indemnity was unenforceable, and that [inaudible]

12· ·prevented its enforcement, that notice was required.

13· · · · You know, so to say, hey, I was willing to pay,

14· ·you know, it's not accurate. Uh, she confessed to

15· ·that. And it's been these parties disagreeing about

16· ·this agreement. And so it's both parties disagreed

17· ·about a lot of things. And that's why we're here

18· ·today. Not just one party.

19· · · · I think that's -- that suggestion is also

20· ·inaccurate. It's not helpful because, uh, it doesn't

21· ·focus on how we get the case resolved. Um, and that's

22· ·-- that's what my client has told me. He wants to get

23· ·the case resolved. Uh, and that has been our focus.

24· ·That's where we'd like to concentrate our efforts.

25· · · · Uh, we basically run into a brick wall in those
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·1· ·efforts. You know, we -- the court suggested that

·2· ·[inaudible] to us. Uh, but apart from that we, uh, we

·3· ·have to determine what fees are due. You know, we have

·4· ·to produce those fees and backup documents. I agree

·5· ·with that. We need to get a protective order into

·6· ·place, so those are protected.

·7· · · · And the parties have to agree that we maintain

·8· ·those as confidential because there's other litigation

·9· ·ongoing. And that information, you know, could affect

10· ·that other litigation, which we don't want. That's not

11· ·beneficial to any party.

12· · · · So, um, we would do that. And then we will have

13· ·to I think take evidence on what was the party's

14· ·intent regarding indemnification. That's what the --

15· · · · THE COURT:· And the intent doesn't come into

16· ·play, sir. The intent doesn't come into play because

17· ·the court was very specific. If you look at page

18· ·eight, further Pierre by signing the MSA warranted

19· ·that he would not seek indemnification from Linda for

20· ·any obligation he incurred post-divorce other than for

21· ·malpractice suits as discussed therein.

22· · · · Therefore the first part of the indemnification

23· ·and hold harmless provision of MSA paragraph 40 as

24· ·written does not permit indemnification from Linda for

25· ·the fees and costs incurred in a collateral trust
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·1· ·action. Further, because Pierre was not sued for

·2· ·malpractice in that litigation, he is not entitled to

·3· ·seek indemnification under the second part of

·4· ·paragraph 40.

·5· · · · MR. KENT:· Right. That's talking about paragraph

·6· ·40. There's another paragraph in the agreement,

·7· ·including 35, that we have to use also. Those other

·8· ·paragraphs allow for the recovery of costs and also

·9· ·help define the indemnity obligation. And that --

10· ·that's the -- that's what we are asserting and that's

11· ·our argument.

12· · · · You know, we're not making the argument today.

13· ·We're in a status conference. But, uh, we will make

14· ·that argument, and the court will have to decide

15· ·whether the court agrees or not, or you know

16· ·[inaudible]

17· · · · THE COURT:· The paragraph 35 --

18· · · · MR. METTER:· Your Honor, if I may have a moment -

19· ·-

20· · · · THE COURT:· Just one minute. Paragraph 35 deals

21· ·with prevailing party. So the supreme court only spoke

22· ·about prevailing party and paragraph 40.

23· · · · MR. KENT:· Right. That doesn't mean that those

24· ·are the only issues. The court doesn't say that. And I

25· ·don't know how else you can interpret the language I
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·1· ·read on page 11. It, you know, it talks about the

·2· ·intent of the parties. You know, and [inaudible] --

·3· · · · THE COURT:· But it doesn't open it up. It says,

·4· ·on remand the district court must necessarily consider

·5· ·whether the fees and costs incurred in the malpractice

·6· ·action are covered by the indemnification provision.

·7· ·That's the start of that paragraph that you read to

·8· ·me.

·9· · · · MR. KENT:· Right. And then the court goes on to,

10· ·what is the intent of the parties, is there any

11· ·ambiguous provisions, um, and the necessity of taking

12· ·intrinsic evidence [inaudible] --

13· · · · THE COURT:· So you're -- you're looking at the

14· ·inconsistencies in what the -- the -- the court

15· ·ordered from the appellate court, where it point blank

16· ·says certain things about paragraph 40. And now you're

17· ·trying to open the door for that to be something your

18· ·client never filed during the original trial in this

19· ·matter.

20· · · · He never asked for anything that related to

21· ·paragraph 40. Isn't that correct?

22· · · · MR. KENT:· I don't agree with that. We're trying

23· ·to enforce the entire agreement, not you know, one

24· ·paragraph. And no agreement is just based on one part

25· ·of it. It's the whole agreement, Your Honor. And that
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·1· ·agreement has other provisions in it.

·2· · · · And I don't -- you have to reconcile language on

·3· ·page 11 of the opinion. I think it is kind of

·4· ·confusing because [inaudible] you know, I'm -- I'm not

·5· ·disputing what you're saying [inaudible] about

·6· ·paragraph 40.

·7· · · · But then they go on in page 11 and they say what

·8· ·they say, which, um, isn't just -- it's opening the

·9· ·door to other issues as described in those words. So

10· ·it allows us to make that argument. And we want to

11· ·make that argument.

12· · · · But I would ask of the court not make that

13· ·decision today. Uh, we need to [inaudible] and show

14· ·the court our position which we're not, you know,

15· ·we're not prepared to do that today. Today is a status

16· ·conference.

17· · · · THE COURT:· But on the motion for order to show

18· ·cause, which was filed on July 8th of 2020, Mr.

19· ·[inaudible] filed specifically a motion for order to

20· ·show cause or in the alternative to enforce the court

21· ·orders. And as only Mr. [inaudible] can do, he

22· ·actually blocks out that the provision that that

23· ·motion was based on was paragraph 40.

24· · · · How do you now expand to say that I have to look

25· ·at the whole agreement, the entire MSA, without you

AA  1846

http://www.litigationservices.com


Page 19
·1· ·having to file a new motion?

·2· · · · MR. KENT:· Because it's -- he wasn't seeking to

·3· ·enforce just paragraph 40. He was seeking to enforce

·4· ·the whole marital settlement agreement, including the

·5· ·provision on collection of attorney's fees. So you

·6· ·know, there's more than chapter 40 -- excuse me,

·7· ·paragraph 40. And there -- you don't look at just one

·8· ·part of an agreement.

·9· · · · The court specifically talked about what were the

10· ·parties' intent on what fees should be covered under

11· ·the indemnity. It's plain in par- -- in page 11. It

12· ·does on for like, you know, three paragraphs. So you

13· ·know, it's there and it says what it says. And that,

14· ·uh, what else could it be, uh, you know.

15· · · · We're just telling the court that that's the

16· ·argument we're going to make. Today is not the day to

17· ·make that decision. Perhaps the court will reject that

18· ·argument. But we would like to make the argument, and

19· ·have the court look at our argument and our authority,

20· ·and then make a decision.

21· · · · THE COURT:· But the opinion states the court will

22· ·only look at the entire agreement if -- and the intent

23· ·of the parties and/or extrinsic evidence if the court

24· ·finds the terms of the indemnification to be

25· ·ambiguous. And then earlier in its opinion it said it
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·1· ·wasn't ambiguous.

·2· · · · MR. KENT:· Well I don't, you know, I write the

·3· ·opinion. But it -- it says that in the beginning. And

·4· ·then it goes on and it says, you know, if it's

·5· ·ambiguous -- and of course the only way to know if

·6· ·it's ambiguous is to ask the parties, you know, was

·7· ·this ambiguous or not. And what is ambiguous? You

·8· ·know, is there a contradictory provision that is

·9· ·broader?

10· · · · You know, those are all things that have to be

11· ·looked at. And the court will have to decide, you

12· ·know, given what the court of appeals said, whether or

13· ·not, you know, there's other language to be considered

14· ·in determining the intent of the parties, and whether

15· ·it's ambiguous, and you know.

16· · · · THE COURT:· Your client -- your client, a lawyer,

17· ·and a judge, is the one that's going to claim that

18· ·paragraph 40 was ambiguous. Before I'm going to even

19· ·consider that, then I'm going to need an affidavit

20· ·from him saying why he believed that this paragraph

21· ·was ambiguous.

22· · · · So at this point in time I want the unredacted --

23· ·I want the protective order in place and I want the

24· ·unredacted receipts provided to us. And then I will

25· ·take a short brief about whether or not there's going
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·1· ·to be -- and -- and I mean short because I'm trying to

·2· ·keep Ms. Hascheff's fees down. A short brief, three,

·3· ·four pages tops, about why you believe that this

·4· ·marital settlement agreement, paragraph 40, was

·5· ·ambiguous.

·6· · · · Your other alternative is -- and Mr. Metter, this

·7· ·is up to you -- is whether or not you want to just

·8· ·present this matter to a senior judge so that there's

·9· ·no expense to your client.

10· · · · MR. METTER:· Well there still would be an expense

11· ·to my client, Your Honor. I would -- she would have to

12· ·pay me for my time. And here we are --

13· · · · THE COURT:· I understand. But I meant no expense

14· ·for the mediator --

15· · · · MR. METTER:· Here's down the road, we don't know

16· ·what his most recent theory is. And he's not prepared

17· ·to talk about his most recent theory today. And we

18· ·still don't know what number he claims. Why -- under

19· ·what possible circumstances would I encourage my

20· ·client to go to the settlement conference with that

21· ·kind of level of secrecy and ever evolving claims.

22· · · · THE COURT:· I don't disagree.

23· · · · MR. METTER:· There were obviously other claims

24· ·that Mr. Kent made that were untrue. But I -- I don't

25· ·need to address them here. You know, Mr. Kent's
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·1· ·argument renders the entire court of appeals order

·2· ·meaningless and irrelevant.

·3· · · · There's only one way to read it, and that's the

·4· ·way Your Honor has, that if Mr. Hascheff can show that

·5· ·there's some ambiguity about whether all or only a

·6· ·part of the fees incurred in the malpractice action

·7· ·are covered by indemnity. It doesn't go outside of the

·8· ·indemnity.

·9· · · · If it did, it would render the entire order

10· ·completely meaningless, which is contrary to standard

11· ·principles of law.

12· · · · THE COURT:· And that's where I'm -- I'm falling

13· ·right now. Sir, I need the bills and I need to know

14· ·how you believe that this is ambiguous. Because I

15· ·don't think -- I read that order three times again

16· ·last night to go back through it. And it was clear

17· ·that although the court said that I got there the

18· ·wrong way, that I was right, that what he incurred

19· ·related to the collateral matter, was not part of the

20· ·malpractice.

21· · · · And unless you can show that paragraph 40 was

22· ·ambiguous, and they sure didn't think it was, they

23· ·considered his request for indemnification to protect

24· ·his witness, didn't -- didn't even rise to the level

25· ·that it was part of paragraph 40. And in denying his
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·1· ·request, the court correctly recognized the

·2· ·indemnification provision did not require that Linda

·3· ·be notified of the litigation.

·4· · · · So she didn't have to be notified at the time. He

·5· ·could keep this all to himself. He -- but then when he

·6· ·sent her the bill, the bill he sent to this woman

·7· ·wasn't for collateral aspects. He sent a bill to this

·8· ·woman saying that it was for the malpractice action.

·9· · · · So I need to see those unredacted bills. So I

10· ·want the order signed. Um, can it be done -- are you

11· ·almost completed with your stipulation, sir?

12· · · · MR. KENT:· No.

13· · · · THE COURT:· Okay. How much more time do you need

14· ·for the stipulation? How much more time?

15· · · · MR. KENT:· I'd like to have a week. And Mr.

16· ·Metter will have to look at it, of course. You know,

17· ·so --

18· · · · THE COURT:· Mr. Metter, that should be

19· ·acceptable. I'll be out of town for a few days in the

20· ·beginning of October. So we'll give him a week from

21· ·today to get it to you. And then I'll be back in the

22· ·office as of the 12th. Um, and so if you could get it

23· ·to me by that date, that would be great.

24· · · · MR. METTER:· Thank you, Your Honor.

25· · · · THE COURT:· If there's an issue with the language
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·1· ·in it though, guess what, I have no docket. I will

·2· ·find a clerk. And you may reach out to Ms. Turner and

·3· ·we'll have a hearing on whether or not there -- we

·4· ·agree on the nature of that stipulation. Because

·5· ·that's the most important part right now. I need to

·6· ·see those unredacted bills. That's what I need to see.

·7· · · · And from there I think the best you're going to

·8· ·be able to do --

·9· · · · MR. KENT:· [inaudible]

10· · · · THE COURT:· Excuse me, sir?

11· · · · MR. KENT:· We can -- we can send the unredacted

12· ·invoices to you tomorrow. It's, you know, it's the

13· ·closing party that we're concerned about. You know, we

14· ·-- we have no problem providing it in camera to you,

15· ·you know, immediately. So that's not the issue.

16· · · · THE COURT:· But Mr. -- but you've already said

17· ·that you'll let Mr. Metter have them with a protective

18· ·order. He's wanted them. He's wanted them from day

19· ·one. So I want that protective order and I want him to

20· ·see them. And so we'll get this back to me and we'll

21· ·know what we're doing.

22· · · · And then I think at best you're going to give me

23· ·a three to four page brief or affidavit about how your

24· ·client, the lawyer, the judge, felt that this was an

25· ·ambiguous term in his decree.
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·1· · · · MR. KENT:· Remember, Your Honor, that, uh, our

·2· ·client did argue that section 40 did include pre-

·3· ·lawsuit fees and the court found that they included.

·4· ·So if [inaudible] --

·5· · · · THE COURT:· And the -- the appellate court said

·6· ·it was wrong.

·7· · · · MR. KENT:· Okay. But we're -- we have intelligent

·8· ·experienced lawyers who have a different opinion. So

·9· ·that to me would indicate some ambiguity.

10· · · · THE COURT:· No. I think I went too far down the

11· ·rabbit hole, if you want to be realistic.

12· · · · MR. KENT:· [inaudible]

13· · · · THE COURT:· So I want the exchange of

14· ·information. I want the order to me or the stipulation

15· ·to me no later than October 12th. And if you can't

16· ·have it to me by that date, I want there to be a

17· ·status conference on that date.

18· · · · From there I'll give you an additional -- I'll

19· ·give you to the 31st of October to file your three-

20· ·page document. Mr. Metter, I'll give you two weeks

21· ·thereafter to file yours. And there will be no reply.

22· ·Acceptable?

23· · · · MR. METTER:· Thank you, Your Honor.

24· · · · MR. KENT:· Yes. And that is on, uh, whether the

25· ·document is ambiguous, correct, Your Honor?
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·1· ·THE COURT:· Correct. Correct.

·2· ·MR. KENT:· Sounds good. Thank you.

·3· ·THE COURT:· All right. We'll be in recess.

·4· ·MR. METTER:· Thank you, Your Honor.
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·1

·2

·3· · · · I, Chris Naaden, a transcriber, hereby declare

·4· ·under penalty of perjury that to the best of my

·5· ·ability the above 26 pages contain a full, true and

·6· ·correct transcription of the tape-recording that I

·7· ·received regarding the event listed on the caption on

·8· ·page 1.

·9

10· · · · I further declare that I have no interest in the

11· ·event of the action.

12

13· · · · August 17, 2023

14· · · · Chris Naaden
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·1· · · HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE

·2· Litigation Services is committed to compliance with applicable federal

·3· and state laws and regulations (“Privacy Laws”) governing the

·4· protection andsecurity of patient health information.Notice is

·5· herebygiven to all parties that transcripts of depositions and legal

·6· proceedings, and transcript exhibits, may contain patient health

·7· information that is protected from unauthorized access, use and

·8· disclosure by Privacy Laws. Litigation Services requires that access,

·9· maintenance, use, and disclosure (including but not limited to

10· electronic database maintenance and access, storage, distribution/

11· dissemination and communication) of transcripts/exhibits containing

12· patient information be performed in compliance with Privacy Laws.

13· No transcript or exhibit containing protected patient health

14· information may be further disclosed except as permitted by Privacy

15· Laws. Litigation Services expects that all parties, parties’

16· attorneys, and their HIPAA Business Associates and Subcontractors will

17· make every reasonable effort to protect and secure patient health

18· information, and to comply with applicable Privacy Law mandates,

19· including but not limited to restrictions on access, storage, use, and

20· disclosure (sharing) of transcripts and transcript exhibits, and

21· applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of

23 transcripts and exhibits - including access, storage, use, and

24· disclosure - for compliance with Privacy Laws.

25· · · · © All Rights Reserved. Litigation Services (rev. 6/1/2019)
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Pursuant to Rule 25(b) of the Nevada Rules of Appellate Procedure, I hereby 

certify that I am an employee of Fennemore Craig, P.C. and that on this date, I 

served a true and correct copy of the attached document through the Court’s 

electronic filing system to the following registered users:

Debbie A. Leonard, Esq.  
Nevada State Bar No. 8260  
Leonard Law, PC
955 S. Virginia Street, Suite 220
Reno, Nevada 89502 

Attorneys for Respondent/  
Cross-Appellant

DATED this 16th day of November, 2023.

/s/ Diana L. Wheelen  
An Employee of Fennemore Craig, P.C. 


