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Randolph v. State

Supreme Court ol Nevada

December 10, 2020, Filed

No. 73825

Reporter

477 P.3d 342 % 2020 Nev, LEXIS 78 ¥%: 136 Nev, Adv, Rep. 78: 2020 WL 726308

THOMAS WILLIAM RANDOLPH. Appellant, vs, THE
STATE QOF NEVADA. Respondent.

Prior History: [**1] Appeal from a judgment of conviction.
parsuant woa jury verdict, of conspiracy o conunit murder
and two counts of Nrsi-degree murder with the use of deadly
weapon. Eighth Judicial District Court, Clark County: Stefuny
Milev, hidge.

Randolph v, Eightl Judicial Dist. Court of Nev.. 2011 Nev.
Unpub. LEXNIS 1175 (Dec. 153,201 1)

Disposition: Reversed and remanded.

Core Terms

murder, kill. district court, prior-bad-act. harmless, bad act,
offer of proal. conspiracy. propensity. admitting, intruder,
danger of untair prejudice, probative value. substantially
ounwveighed. solicited, burglary, clear and convincing

evidence, bad character, authorines. abused. staged. shot

Case Summary

Overview

HOLIDINGS: [1]-The district court abused its discretion by
allewing the admission of evidence concerning the evenis
surreunding the death ol delendant’s second wife in Utab

because the evidenve only served 1o show the jury that

defendant was o decentful and vielent man: the danger of

unlair prejudice substanually outweighed any probanve value.

Ouotcome
Reversed and remanded.

LexisNexis® Headnotes

Cyiminal Law & Provedure » Appeals = Standards ol
Review = Abuse of Discretion

Evidence > Burdens of Proot = Clear & Convineing
Proot

Evidence = Admissibility » Conduct Evidence > Prior
Acts. Crimes & Wrongs

Evidence > Relevance > Exclusion of Relevant
Evidence > Confusion. Prejudice & Waste of Time

Criminal Law & Precedure > ... > Standards of
Review > Abuse of Discretion = Evidence

H:‘\"l{&] Standards of Review, Abuse of Discretion

Evidence of other crimes, wrongs. or acts is prohibited 10
prove a person’s character or propensity 1o act in conformity
with a character trait. Nev, Rev. Stat. § 48.043(2). However,
such evidence may be adnissible [or other purposes, such as
mient. preparation,  plan,
knowledge. identity, or absence of nustake or accident. The

prool o motive, opportunity,

proponent of prior-bad-act evidence must request a hearing
and establish that: ¢ 1) the prior bad act is relevant to the crime
charged and for a purpose other than proving the defendant's
propensity. (2) the act Is proven by clear and convineing
evidence, and (3) the probative value of the evidence 1s nat
substaniially outweighed by the danger of untair prejudice.
An appellate court reviews the admission of prior-bad-act

evidence for an abuse of discreton,

Evidence > ... > Pracedural Muatters > Objections &
Ofters of Prool > Ofters of Proot

H.v'\",?[n.,'aé} Objections & Ofters of Prool, Offers of Proof

Generallv, an offer of proof provides an evidentary basis for
a chstrier court's decision, The district court must be satistied

that the offer will lead o ihe introduction ol legally
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admissible evidence, An adequare offer of prootl can be made
without producing all the winesses i the ofler is sufficiently
specifie and there 13 nothing i the record to incicate the
proponent’s bad faith or mability o produce the proof,

Fvidence = ... > Procedural Mauers > Objections &
Ofters of Proot > Otters of Prool

HNR['&,.] Objections & Offers of Praof, Offers of Prool

Nev, Rev. St § 47.080 contemplates offers of proof in
narrative or question and answer form. Thus, when the Stte
seeks to admit prior-had-act evidence, it can apprise the courn
of what the prior-bad-act evidence will be or present the
evidence through witness testimony.,

Evidence = Relevance = Relevant Evidence
HNa[E] Relevance, Relevant Evidenee

To be relevanl evidence need only have sny lendency o
make the existence of any tact that is of consequence 1o fie
determination ol the action more or less probable. Nev, Rev.
Star. § 48,015,

Criminal Law & Procedure > Trials » Defendant's
Rights > Riaht 1o Fair Tral

Evidence = Relevance > Exclusion of Relevant
Evidence > Confusion, Prejudice & Waste of Time

Evidence » Admissibility > Conduct Evidence > Prior
Acts, Crimes & Wrongs

H:\"_w’[;k] Delendant's Rights, Right to Fair Trial

While relevant evidence 15 generally admissible, Nev. Rev.
Star. § 48.023, a presumption of inadmissibility ataches tw all
prior bad act evidence. The presumption of madmissibility
awirds against unfair prejudice that may undermine an
accused's right 1o fair trial by enticing jurors 1o resolve ¢
case based on emotion, sympathy. or another improper reason
disconnected frony an impartal evaluation of the evidence. In
assessing unlair prejudice, a court looks 10 the basis (or the
admission of prior-bad-act evidence and the vse o which the
evidence was actually put. When balancing probarive value
against the danger of unfair prejudice. courts consider o
varizty of facrors, including the strength of the evidence as o

the commission ol the other crime, the similarities between

the crimes. the interval of rime that has elapsed benveen the
crimes. the need tor the evidence, the efficacy of alernative
preof. and the degree 1o which the evidence probably will
rouse the jury 1o overmastering hostiliny.

Evidence = Admissibility > Conduct Evidence = Prior

Acts. Crimes & Wrongs
H_f\f'n'[ﬁ] Conduct  Evidence, Prior Acts, Crimes &
Wrongs

The danger inherent in admining prior-bac-act evidence is
particularly great where the extrinsic activity was not the
subject of a conviction: the jury may feel that the delendant
should be punished for that activity even if he is not guilty of
the offense charged.

Criminal Law & Procedure » Trials = Burdens ol
Prool > Prosecution

Cvidence = Burdens of Prool > Allocation

HN 7[.%:] Burdens of Proof, Prosecution

An error i3 harmless only if it did not have a substantial and
injurious effect or influence in determining the jury's verdicr.,
and the State beurs the burden of proving that the error was
harmless.

= Stanclards of
Review > Harmless & Invited Error > Evidence

Criminal Law & Procedure > ..

H;\‘}S'[;aj.] Harmless & Invited Error, Evidence

When deciding whether to review harmlessness sua sponte. &
court considers (1) the length and complexity of the record.
(2 whether the harmlessness of an error is certain or
debatable. and (3) the fuulity and costliness of reversal and
further lingation,

Counsel: Sandra L. Stewart. Mesquite, for Appellant.

Aaron D Ford, Auomey General, Carson Cly; Steven B.
Wolfson, Disticr Anorney, and David L. Stanton and Charles
W, Thoman, Chiet Deputy District Attorneys. Clark County,
for Respondent.

Judges: Silver, 1. We coneur: Pickering, C.I, Gibbons, T,
Hardesty, I, Parcaguirre, 1., Stiglich. I, Cadish. 1.
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Opinion by Siiver

Opinion

[*345] BEFORE THE COURT EN BANC.
By the Court, SILVER. I
A jury convicted appellant Thomas Randolph of conspiring

with o hiuman o have his sixth wife murdered during a siaged
burglary and then murdering the hirman. In this appeal, we

consider whether the events surrounding  the death of

Randolph's  second  wife admissible  under NRS

43.043(2). which provides that evidence of other bad acis is

were

inadmissible unless oftered to prove something other than the
defendant's criminal propensity. Because the danger of unfair
prejudice substantially outweighed any probative value, we
hold that the district couet abused s [**2]  discretion in
admirting the prior-had-act ¢vidence. And. because the State
did not mect its burden of proving the error was harmless. we
reverse the judgment of conviction and remand for a new
trial,

FACTS AND PROCEDURAL HISTORY

On he evening of May 8, 2008, Randolph culled 9-1-1 10
report that an inruder shot his wite and that he shot and Killed
the intruder. Law enforcement responded and discovered the
hodies of Sharen Randolph and NMichael Miller. Sharon died
of a single gunshot wound to the head. Miller sustained Ove

ounzhot wounds, two ol them to the head,

According o Randolph, when he and Sharon rewirned home
from a night out, Sharon exired the vehicle and entered the
house while he pulled their vehicle into the garage, After
lingering in the garage, he then entered the house 1o find

Sharon Iving face down in the hallway. Startled by
unexpected  movement, Randolph  grabbed one of  his

handguns frem a nearby room and encountered a masked
intruder. Randolph scuffled with the intruder in the hallway
before shooting him muliiple times. The inuuder collapsed in

oarage, where Randolph fired two more shots mto the
intruder's head. Randolph recognized the innuder as Moller, a
persoi [*~3] whom he had befriended a few moaths before
and with whom he had looked at jet skis mere hours before
the lome imvasion.

The scene of the killings raised a number of questions ahowt
[Randolpl's version of events, and detectives hepan 1o suspect
that Randolph sas invelved m Sharon's murder based on

inconsistencies between his story and the physical evidence.

Further stoking suspicions about Randolph's involvement. law
enforcement uncovered evidence that Randolplt took owt
muliple life msurance policies on Sharon before the killings
and had an extensive, secretive relationship with Miller. For
example. the two men often spoke in private and exchanged
hundreds of phone calls in the months before the allegec
burglary, Additionally. prosecutors lewrned thar Randolph's
second wife, Becky, died in Utah in 1986 from a single
aunshot wound 10 the head. Although Beeky's death was
initially considered a suicide, Uth authorities ulimately
charged Randolph with Becky's murder based largelv an
information obtained from Randoelph's tormer friend Eric
Tarantino. According to Tarantino, he and Randolph met
while working together. They became triends. and Tarantine
worked odd jobs for Randolph atter [**4] he was laid off.
The Randulph
generally whether Tarantine could hwt someone. Their

friendship changed when hegan asking
discussions eventually tocused on killing Randalply's rthen-
wile Becky during different scenarios. such as o staged
burglary  of  Randolph's Randolph indicated 10

Tarantine thar he wanted Becky killed so h2 could collect the

home.

money from her lite insurance policies.

[*346) During the Utah criminal proceedings, Randolph
solicited an undercover police officer o "whack” Taranting
before Tarantino could tesufy against him at iral. To achieve
ihat end. Randolph disparched his then-girlfriend  Wendy
Moore to deliver payment to the purported hitman. After the
exchange. Utah authorities charged Randolph for the incident.
and lie pleaded guilty w felony witness lampering, In 1939, a
Utalt jury  acquired  Randolph on the  murder  charge,
Randolph subsequently had all the records related o his
prosecution for murder and conviction for witness tampering

expunged in Utah.

[n this case, the Stare charged Randolph with conspiracy o
commit murder and tvo counts of murder with the use of a
deadly weapon, also filing a notice of intent to seek the death
penalty for both murders.! The State [**35]  theorized that
Randaelph enlisted Miller to kill Sharon during o stagad
burgliry in order 1o collect the proceeds from her lite
insurance policies. and after Miller shot and killed Sharon.
Randelph shot and killed Miller. Before trial, the Stare filed a
pretrial motion seeking 1o admit the Utah evidence to prove
motive, infent. preparation, plan, knowledge, and identity.
The district court held a Perrocelli* hearing where the State

' The Stte also charged Randolph with burglary while in possession

of a dendly weapoun bur Larer disniissed that charge,

Y Parracelli v, Srare. 101 Nev. 46, 692 P.2d 303 (1983) snporseded
in part by stainie as srared in Thomas v, Stare, 120 Nev, 37, 83 D3
SLE(2004).
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called @ single wimess—William McGuire. the prosecuior mt
Randolph's murder trial in Uteh—to provide an ofler ol prool.
Cwver Randolplys objection, the distrier court found the Utah
evidence admissible in the Nevada tial. At wial the State
presentedt extensive testmony of the Utah events [rom
MeGuire, as well as from Utah Detective Scott Conley.
Taranmine. and Moore. Alter deliberations. the jury convicied
Fandolph on all counts and sentenced him to death. This
appeal followed.

DISCUSSION

The primeary question on appeal s whether the district coun

abused its discretion in admining prior-bad-act evidence of
. » L - . .

the Ul events at wial. HNI[$] Evidence of other crimes.

Wrongs,  ar

acts 15 prohibited 10 prove a person's

character [**6] or propensity to act in conformity with o
character wait. NRS 43.045(2). However, such evidence may
"he admissible for other purposes, such as prool of motive,
oppariunity. went, preparaton, plan, knowledge., identity, or
absence ol mistake or accident.” Joh The proponent ol prior-
bad-ner evidence "must request o hearing and establish that
(1 the prior bad aer is relevant o the crime charged and for a
purpose other thau proving the detendant's propensity, (2) the
act 15 proven by ¢lear and convineing evidence. and (3} the
value of the eavidence s not

probative substantially

cutweighed by the danger ol unluir prejudice.” Bigpond v
Stave. 128 Nev, 108, 117, 270 P3¢ 1244, 1250 (2012). We
review the admission of prior-bad-act evidence for an abuse
ol diseretion. Newnienr v, Stare. 129 New, 2220 231, 298 PAd
LL7L LE7S (20137,

The Srare's prenrial offer of proo
/ i "] :

We first consider the State's method of proving the priar bad
acts by making an oller ol prool. H_a\".’[?] Generally, "[u]n
offer of procf provides an evidentiary basis for a disirict
cowmt's decision.” Santiage v. Stare, 644 NW.2d 423, 442
(Minn, 2002y, The disuict court must be satistied that the
offer will lead to the introduction of legally admissible
evidence, "[A]n adequate offer of proof can be made without
procucing all the witnesses it the offer is sutficiently specific
and there is nothing in the [**7] record o indicare the
proponent’s bad faith or ability 1w produce the proot.”
Robert P Mosteller, ed.. McCormick on Evidence § 31 (8th
ed. 20207 dinternal foomote omited). HL—'\".%["F] NRS 47.080
conterplates "offers of proot” in narrative or question and
answer form." Thus, when the State seeks 1o admit prior-bad-
act evidenve, it can apprise the court ol what the prior-bad-act
evidence will be or present the evidence through wimess

lesLMOnY.

In this case. the Swte chose the latter method by caliing
McGuire 1o testily,  Among objections 1o
MceGuire's tesnmony, [*347] he argued that MeGuire did not

Randolph's

wimess any of his alleged misconduct and could only offer
hearsav, The State contended that offers of proof were
necessarily based on hearsay. Over Randolph's ohjecnions, the

district cowrt allowed McGuire 1o tesuly,

We conclude that the district court erred in finding the Stwate
proved the prior bad acts by clear and convincing evidence
hased on McGuire's restimony alone, The record shows that
while MeGuire testified about investigaiing Becky's death and
Randolph's attempts to have Taranuno Killed, he had no
lirsthand  knowledge about Randolph's amempts 0 recruit
Tarantine to Kill Becky or Randolph's  ultimate [**8]
conviction for witness tampering because he did not prosecute
that case. The majority of McGuire's testimony consisted of
explaining what Tarantino and other Urtah authorities told
him. His lack of firsthand knowledge abour the actual bad acts
the Stale sought 1w admit is problematic. See Lane v. Second

Jndlicial Disr. Courr, 104 Nev. 427446, 760 P.2d 12435, 1257

(1988) ("[T]e be competent o testify, a wimess must have
personal knowledge of the subject of his lestimony.™):

also Robert 1. Mosteller. ed.. supra. § 10 ("[A] person who
has no knowledge of a fact excepr what another has told her
does  not satisly  the from
abservation for that fact”). Accardingly, the Stte's offer of

see

requirement ol knowledge

prool proved very lile,

Further. the jury in Becky's murder wial acquitted Randolph.
This casts additional doubt on the distriet court's tirding that
ithe State proved the Utah acts by clear and cenvincing
evidence, While "an acquital in o criminal case does nol
preclude the Government from relitigating an issue when it is
presented in a subsequent action governed by o lower
standard of prooll” Dowling v. United States. 493 1.5, 342,
9. 10 S, Cn 668, 107 L. Ed. 2d 708 (1990), Randolph's
acquintal cerrainly should have raised concerns tor the district
court about the quality of Tarantine's proposed testimony as
velaved by McGuire. Becavse the [**9] Swne's cnly offer of
prool was made through a wimess with limited rsthand
knowledge, we conclude the distict cowrt abused us
discretion in finding that the prior bad acts were proven by
clear and convincing evidence based on the Stawe's ofter of

proof made by this wimess.” Cf Saigado v. Stare, 114 Nev,

FWe pote that this error is not disposiuve beeanse other wimesses
with firsthand knowledee tesufied at wial. See Onalls v. Srare. 114
Nev, 900, 9U3. 961 P.2d 765, 767 (1998 (providing that "z rule of
amomaric reversal for failure w conduer a proper Perrocelli hearmg.
regardless of a lack of prejudicial effect canzed by the admission of

the evidence. cannot be justified™).

RGA006004
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1039, 1043, 968 P.2d 324, 3

27 (1998) (providing that, after an
offer ol proof, clear and convincing evidence can only be
established when "combined with the quality of the evidence

acally presented 1o the jury™).

Relevance for a permissible purpose

We next address the ciswict court's finding that the Utah
evidence was relevauar for o proper purpose. !1'.;\"4[?} To be
relevant, evidence need only have "any tendency 1o make the
existence of any act that is ol consequence lo the
derermination of the action more or less probable” NRS
48.013. We conclude the disiret court unproperly allowed the
Stale's wilnesses 10 lestify 1o irelevant and prejudicial facts

related 1o the Utah evens,

The distrier court found the Umh evidence relevant 1o
Randolph's motive. inlent. preparation, plan. knowledge, and
identity. Some of the prior-bad-net evidence was relevant for
For exmumple, regarding the

artlempls 0 convince [**10]

4 nonpropensity
Randolph's
Tarantino o kill Becky for a portion of her life insurance
benefits and soliciting Tarantno's murder after he cooperated

purpose,

relevance  of

with Utah authorities, we agree with the district court that
these acts may have had relevance for a proper nonpropensity
purpose under NRS 48.045(2). Randolph claimed that he
justly killed an intruder and only realized after the shooting
that it was Miller. a person he knew and had a relanonship
with, Thus, evidence that Randolph previously atempied 1o
recruit Tarantino 1o kill his then-wite Becky during a staged
burglary for her lile insurance pavout may have been relevani
to Randolph's invelvement with Miller or his intent 1o enter
o the conspiracy.? [*348] See United Stares v. Adams, 401
F.3d 886, §98-99 (8th Cir. 2003) (finding evidence related to
the defendant's involvement in an earlier diug conspiracy and
his falling out with members of that conspitacy was relevant
o show his Intent o enter e a new conspiracy under NRS
45 .043(2Ys tecderal analog).

While the district court's pretal decision seemingly admitied
o discrete bad acts (Randolph attempled 1o convinee
Tarantine to kill Becky for a portion ol her life insurance
proceeds and solicited Tarantine's murder after he cooperared
with Utah authorities), the actual presentation of the [**11]
Utah events is problemarnc. Specifically, at wial. the Srate
presentad many additional bad acts related w the Utah events
that far exceeded the scope of Us offer of proof upon which

the district court determined the evidence was admissible.

*Because we have determined that the acts discussed above were
relevant for a nonpropensity purpose, we need not address whether
they were relevant for all the purposes idemtified by the district court.

Tarantino, and  Conley all irrelevant  and

prejudicial testimony at wial First, in addition o recounting

Moaore, gave
Randelph's attempts to convince him 1o kill Becky for a
portion of her life insurance procesds, Taranting testified that
Randolph bear him so severely tha he sutfered an injured
spleen and torn back muscles. among other injuries. Randolph
loaded him to his wile's
workplace. continued o beat hine and dumped him in the
parking  lotn then wife's
workplace and put the bloody gloves he had been wearing on
the counter. The jury atzo heard thar Taranino needed o be
hospitalized to treat his wounds and that, within hours of his

Tarantino e his car. drove

Raneolph enfered Tarantuno's

release from the hospital, Randolph showed up ar Taranting's
home, inthered and  stole
medications. Rendolph threatened 1o kill him il he told

another  heating, Tarantino's
anyone about the assaults. These bad acts had no relevance 10
prove that Randolph [**12] sohicited Miller 1o Kill Sharon for
Ler lite inswrance proceeds and then murdered Miller during
the staged burglary, Additonally, Moore testilied that she
dated Randolph while he awaited wial Tor Becky's murder.
During that tinte. he directed Moore to deliver a car title o
another individual. Believing this individual would  aid
Randolph's leaal defense. Moore agreed to deliver the
docwment, bringing her eight-vear-old son along. Atier she
handed over the document, Utah law enforcement put a gun 1o
Moore's head and arrested her. While possibly having some
relevance 1o the Staie's theory that Randolph killed Miller 1o
silence him as a potential  wimess, the evidence  was
needlessly cumulative, see NRS 48.035(2). because McGuire
and Conlev had alrendy testitied that Randolph had been
charged with conspiring w murder Tarantino and that he
pleaded auilty o felony tampering with a wimess, Finally, in
addition 10 explaining that Randolph had been charged for his
Detective Conlev
cirele” of peaple associated

murcler.

efforts 1o solicit Tarantino's
sugwested that Randolph ran in a
with other eriminal acs, which had no relevance 10 the
charged crimes. These acdditional bad acts only served 1o show
Randolph's [**13]
commit violeat crimes. See Longeria v. Srare. 99 Nev, 7534,
736, 670 P.2d 939, 940 (1983 (holding the prosecutor

improperly questioned e defendant about a prior. unrelated

bad character or hiz predisposition o

incident because the evidence principally demonstrated the
defendant's bad characterd. This evidence therefore was not
admissible under NRS 45.045(2).

Balancing the probative valie and ihe danger of unfair

prejiidice

Finallv. we consicler the district court's hnding that the

prabative value of the Utah evidence was not substantially

outweighed by the danger of unfair prejudice, and we
ra

conclude the districr cowrt erved. ANI[H] While relevan

R@A 006005
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evidence is generally admissible, see NRS 48023 "[a]
presumption of inadmissibility ataches o all prior bad act
evidence." Roskv v Siare. 121 Nev, 184, 195, 111 P.3d 690,
697 (2003). The presumption of inadmissibility guards against
untair prejudice that mav undermine an accused's right 10 a
fair trial by enticing jurors 1o resalve a case based on emaeiion.
svinpathy. or another improper reason disconnected from an
imparnal [*349] evaluation of the evidence. See Staie v
Eightl Jdudicial Disr. Court (drmstrong), 127 Nev, 927, 933-
340267 P3d 777, 781 (2011 (discussing different forms of
unfair prejudice): see also Ofd Chief v. United Srares, 319
US 17201800 117 S0 Cu 6440 130 L. Ed. 2d 374 (19973
("[Untr prejudice.” as 1o a criminal defendant, speaks to the
capacity of some concededly relevant evidence o fure the
tactinder into declaring guilt on o ground difterent [**14]
from proot specific o the oftense charged.™). "In assessing
wnfadr prejudice.” we look to the basis for the admission of
privr-bad-act evidence and "the use to which the evidence was
acnaily pul” Fields v. Srare, 125 Nev, 7830 7000 220 P.3d
709, TE3 (2009), When balancing probative value against the
danger of unfair prejudice. courts consider a variety of
factors,
including the swength of the evidence as tw the
commission of the other crime. the similarities between
the crimes. the interval of time that has elapsed between
the crimes, the need for the evidence, the etficacy of
alternative proof. and the degree to which the evidence
probably sill rouse the jury to overmastering hostlity.

Stafe v, Castee, 09 Haw, 633, 736 P.2d 1033, 1041 (Haw.
L988) (quoting E.W. Cleary, McCormick on Evidence § 190
(3 ed. 19840)); see also Franks v, Stare, 133 Nev. [ 4, 432
Poad 7320 736 (2019 (applving silar factors o the
acdimission of prier sexual offenses 10 show propensity vnder
NRS 48.043(3) (citing Unired States v, LeMav, 260 F.3d
LGS, 1028 (9th Cir, 200100,

L

Randolph's atremypts 1o enlist Tarantino to kill Becky and later
soficiting his murder have some similarities 1o the present
case—Randolph purportedly wanted 1o have both Becky and
Sharon killed for their lite msuvrance benetirs, sought a friend
te aid himy in each plot and then pursued a means to silence
those iriends m an artempt 1o insulate himselt” from criminal
liabitiy, Tandalph, [**15]  however, was acquitted ol the
nurder charge in Uh, which goes 10 the stength of
Tarantine's tesumony, as the jury in Utah heard the same
evidence and entered a verdict ol not guilty. See 2 Edward I
Imwinkelried. rcharged Miscondier Evidence § 8:25 (2020)
of a the
probative value of the uncharged misconduct evidence™). And

(discussing that "the  lack convicltion reduces

the Utalh events occurred more than 20 vears before the
Nevada killings, In those intervening decades. Randolph had
three other marriages before marrying Shavon. Finally, while

the Umh evidence bolstered the State's case. the State had
other evidence from which the jury could infer the criminal
conspiracy and that Randolph was not an innecent hystander
or victim. See Qld Chief, 319 S, at 184 ("[Plrobuative value'
. may  be calculated by evidentiary
alternatives.”). The State presented evidence that Randelph
rook out Jife msurance policies for Sharon and that he was
overly concerned abour the money from Sharon's estte.
providing a motive. The Stte also presented circumstantal

comparing

evidence of the conspiracy berwveen Randolph and Miller that
detailed their extensive, secretive relationship. See Gaitar v
Stare, 106 Nev, 783, 790 n.1, 801 P.2d 13720 1376 0.1 (1990)
(providing that the agreement to conspire [**16] is ravely
shown by direct evidence and is instead usually inferred by
circumstuntial evidence and the conduct of the parties).
averiled on other grownds by Barone v. Stare. 109 Nev,
LLGS, 866 P.2d 291 (1993). For example. in the months before
the incident. the wo men exchanged almost 300 phone calls.
must of them initated by Randolph. They olten had lengthy
private conversations outside Miller's residence and in a back
room al Randolph's residence. And Miller told lus aunt and
uncle shortly betore his death that he was planning on moving
away from Nevada and that he and Randolph were coming
into a large sum of money.

But ultimately, the State lured the jury into finding Randaolph
ouiltv based on myriad other bad acts thar were not even
marginally relevant for a nonpropensity purpase, rather than
constraining the testimony 1o evidence relevant io the charged

offenses.” Notably, Tarantino's  testimony  about
Rundelph [*330] inflicting multiple beatings. stealing his
medication, and threatening  him only  served 10 show
Randelph's bad character or his predisposition to commi
violent erimes.  Moore's  testimony  unfairly  prejudiced

Randelph by indicaring that he had the propensity 1o use and
endanger his romantic partners for his own ends. Put
another [**17] way, Randolph lied to Moore abourt the nature
of delivering the car title, placed her and her eight-vear-cld
child in meortal danger, and exposed her 10 grave criminal
And implied  Randolph
assaciated with other criminals. Moreover, the State and the

Liability. Conlev's  testimony
Utah witnesses repeatedly referred to Becky's death in the
context of Randolph being arresied and wied for her murder.
Despite the State's representations that Becky's death was not
at 1ssue and the district cowmt's arder to vefer 16 her deatl as
"the Ural case the extensive discussion ol the murder
prosecution strongly implied that Randolph was wrongfully

fAs discussed above. the record reflects that. at wial. the State
presented extensive lestimony regarding bad acts that went far
bevond the ofter of proof elicited from the testmony of the one
witness from the Ferrocelli hearing.
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acquitted in the Urah case.® ]‘If\'é[?] The danger inherent in
admitting prior-bad-act evidence "is particularly great where .

Cthe exmrinsic activiry was not the subject of a conviction:
the juey mayv feel that the defendant should be punished tor
that activity even if he is not guilty of the offense charged.”
United Stares v, Beechwm, 382 F.2d 898, 914 (5th Cir. 1978):
see alse Edward 1 Imwinkelried. swpra, § 8:25 ("[T]he lack
of & convictuon creates the probative danger that the jury will
conclude that the defendant unjustly escaped convicuon for
the uncharged crime.”).

Inosum, this evidence only served to show the jury
thar [*= 18] Randolph is a deceitful and violent man. Given
the negligible relevance to the Nevada charges, 1t is clear that
these myriad bad acts tunctioned only to prove prapensity,
e, that Rondolph iz a bad person, prone o committing, or

‘ brural

comminied the charged crimes. See Propensire, Black's Law

attempling 10 ¢ommil, crimes, so he must have
Ricrionary (1 Lth ed, 2019) ("A natral tendency to behave in
a parieular wave esp, the fact that a person is prone lo a
specific vpe of bad behavior.™). Because the district court did
not sulticiently limit the State's presentation of the Ulah
evidence, the jury was inundated with evidence of Randolph's
had character. See Haorvis v Srare, 134 Nev, 877, 880, 432
P.3cd 207211 (2018) ("NRS 48.033 requires the disirict court
o act as a gatekeeper by assessing the need for the evidence
on o case-by-case basis and excluding it when the henefit it
adds is substantially ounweighed by the unfair harm it mizght
cause."): see also People v Denson. 300 Mich., 383, 902
NOW 2 306, 316 (Mich. 2017y ("It is incumbent on a trial
court o vigilauly weed our characrer evidence that is
disguised as something else” (internal quotation marks
amittedy). Given the deluge of bad character evidence, the
danger that the Urah evidence would be used for the torbidden
purpose of convicting Randolph simply [#719] beeause he is
a bhad person drastically increased. Consequently, the jury
coutd believe that, becanse Randolph did it before, he musi
have doae it again—or ag the State put it "Its the conspiracy,
. The only
thing he did waz change up the players and change up the

it just came back into fruition 20 vears later . ..

outcome.” This strenathens the impression that "the evidence

was presentedd or aroued ar wial for us forbidden tendency o

-

prove propensity.” Frefds, 125 Nevo at 7900 220 P3d at 713,

SRoth ac oral argument and helow, the Stare argued thar the Utah
evidence was not a relinigation of Becky's dearh and conceded that
her death had linle relevance to the Nevada case. In fact. i its
decision ro admit the prior-bad-act evidence. the district court noted
that the State "is not seeking to intraduce the Utah case to show that
[Randaiph] actually murdered Becky Randolph.” Accordingly. the
vepentsd reterences during wial o her death in the context of murder

was averly prejudicial.

Therefore, considering these factors, we conclude the danger
of unlair prejudice substantially ounweighed any probative
value of the Utah evidence. and the distict court abused its

discrenon by allowing its admission.’

[*351) Harmless ervor

Having concluded that the district court abused its discretion
by admitting the prior-bad-act evidence, we must determine
whether the error was harmless. See Roskr, 121 Nev. at 198,
L1 PAd ar 699 ("Errors in the admission of evidence under
NRS 48.045(2) are subject to a harmless error review."),
Hr‘\*’?[?] Such an error s harmless only “it it did not have a
substantial and injurious effect or influence in determining the

iury's verdicl,” Hubhard v. Srare, 134 Nev, 450, 439, 422 P.3d
Jur -

1260, 1267 (2018), and "[1)he State bears the burden of
proving that the error was harmless.” Befcher v. Stare. 136
Nev., Adv, Op. 31,464 P.3d 1013, 1023 (2020).

[*#20] In thiz case. the Ste argues that any error in the
admission of the prior-bad-act evidence was harmless because
the State needed only 10 show the evidence was relevant for
one pernissible purpose under NRS 48.043(2) and because
the evidence of guilt was overwhelming. The first argument is
inconsequential. Having concluded that the danger of unfair
prejudice substantially outweighed any probative value of the
Litah evidence. the State cannot salvage its case by identifving
a permissible, nonpropensity reason to admit the evidence.
The State's second argument is insuflicient to carry its burden.
That argument amounts (o a briel generalized statement thar
anv error in the case is harmless based on “extensive and
compelling evidence" of Randolph's gutlt. Bur the State then
relerences o section of 18 auswering brief that discusses both
the evidence that Randolph conspired with Miller and the
prior-bad-act evidence. We cannot look 1o the prior-bad-act

*Given the glut of bad-zet evidence, we are uncanvineed the distriet
cotnt's terse limiting mstmetion effectively addressed or allaved the
substaniial prejudice in this case. See Chaver v Srare. 123 Nev, 325,
3450213 P3d 476,488 (2009) (providing that the distriet eourr must
“iesue a limitmg instroction o the jury about the limited use of bad
act evidence”). Here. the district court's mstruction only referved 1o
“le Uitah matters” without specifving what specific evidence or acts
the jury could consider. and. by simply listing neacly every exception
under NRS 48.045(2). the jury had lintle guidance on the purpose of
the evidence or how the exceptions applied. See Unired Siates v,
MoGiHELSTS FAd 8460889, 421 LS. App. D.CL280(D.CL Cir, 2016)
iproviding that a proper limiting instruction “should identify the
evidence at [sste and the particular purpose for which a jury could
permissibiv use it rather than providing an incomplete description of
the evidence ar issue and an unditferentated laundry list of
b

evidentiary uses that may confuse more than it instructs’
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evidence 10 conclude that the error in admitting that evidence
was o harmbess. The Swle offers no  other meaninglul
assessment of the evidence against Randolph aside from the
prior-bad-act evidence or whether the erronecusly admitted
priov-bad-act [**21] evidence wfluenced the verdict. See
Kotieakos v, Unired Stores. 328 ULS, 730, 703, 66 S. Cr. 1239,
20 L. Ed. 1337 (1946) ("The inquiry cannot be merely
whether there was enough to support the result. apart from the
phase affecred by the error. It 13 rather. even so, whether the
error itsel! had substantial fluence.y. Thus, although the
Sraie did argue harmlessness, ws failure o provide any
substantive analvsis leaves this court in the same position as if
the State had not argued harmlessness ar all—we are lell with
the question of whether 1o dive o the depths of thar review
sua sponte. CF Befefer. 130 Nev., Adv, Op. 31, 404 P.3d al
1024: sec also Moaresca v, Siare, 103 Nev. 6069, 673, 748 P.2d
306 (1987 (providing that a partv must "present refevant
authority and cogent argument: issues not so presented need
not be addressed by this court™). We will do that only 1o
extraurdinary cases. Beleher, 136 Nev,, Adv. Op. 31, 464
Padar 1023

H.:\"S[?] When deciding whether 1o review harnmlessness sua
sponte. we consider "1 the length and complexity of the
record. (23 whether the harmlessness of an error is certain or
debatable. and (3) the futility and costliness of reversal and
further lingation." Jd. at 1024 (quoting Laited Srares v
Rodriouez. 880 F.3d 1131, 1164 (9th Cir. 2018) (internal
quotation marks emined)), Here. these tactors weigh agamnst
sua sponte review, This case presents a complex and lengthy

dl-volune record [**22]  spanning  over eight vears of

proceedings. At oral argument the State equivocated about its
ability 1o secure a conviction  absent  the  prior-bad-act
evidence. sionaling the harmlessness of the error is swrely
debatable here. And concerns over the cost or futility of
[urther fugation do not justily making the State's argument
for it Theretore, absent an adequate presentation by the State,
we decline 1o sua sponte evaluate whether the error ar issue in
this death penaliy case is hormless. Accordingly, we reverse
the judement of conviction and |*332] remand this matter

Lrel

for a new mials.

/s Silver. 1

Siiver

fRandolph alse argues that his right 10 a speedy trial was vielated.
the Siare presented insufficient evidence to suppart his convicnon for
conspiracy o commit  murder. and  the  death  penalty s
unconstitutional. We have considered these claims and conclude they
Lack merit. And. ewven our disposition in this maner. we need not

address Randolph's other claims of error.

We concur:

/s/ Pickering, C.J.
Pickering

/s/ Gibbons, J,
Gibbons

s/ Hardesty, 1.
Fardesty

fsf Parraguire,
Parraguirre

/s Stiglich, I

tiglich

¥

Js/ Cachsh, 1.

Caclish

20

End of Document
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DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 09, 2023
09C250966 State of Nevada
Vs

Thomas Randolph

August 09, 2023 10:30 AM Jury Trial

HEARD BY: Jones, Tierra
COURT CLERK: Kory Schlitz
RECORDER: Victoria Boyd

PARTIES

PRESENT: Hamner, Christopher S.
Oram, Christopher R
Randolph, Thomas W
State of Nevada
Tomsheck, Joshua L.
Weckerly, Pamela C

COURTROOM: RJC Courtroom 14B

Attorney for State
Attorney for Defendant
Defendant

Plaintiff

Attorney for Defendant
Attorney for State

JOURNAL ENTRIES

- QUTSIDE THE PRESENCE OF THE PROSPECTIVE JURY PANEL

Mr. Tomsheck stated his concern with regards to what counsel will argue to the Jury, adding he and
Mr. Oram prepared this case as they both would argue closing arguments pursuant to NRS 175.151,
which states: "The number of counsel who may argue the case. [f the indictment or information be for
an offense punishable with death, two counsel on each side may argue the case to the jury, but in
such case, as well as in all others, the counsel for the State must open and conclude the argument. If it
be for any other offense, the court may, in its discretion, restrict the argument to one counsel on each
side." Mr. Tomsheck argued the statute does not say the Courlt may allow each side to have more
than one argue, it states at the Court discretion to restrict it to one argument for each side. Mr.
Tomsheck informed the Court since he has been appointed on the case, it has been a capital case, and
he has been preparing for the case in that manner, arguing if the Defense is restricted to one
argument, the State also needs to be restricted to one person arguing. Mr. Tomsheck indicated one
counsel with open, and both counselors shall be allowed to do closings. Ms. Weckerly stated her
objection, arguing the State interprets the Statute differently, as the Statute does not state it has to be
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the same attorney arguing the initial closing argument, and the rebuttal. Mr. Oram suggested the
Court can restrict the Defense to a time limit, and it can be split between him and Mr. Tomsheck.
COURT STATED they will research the Statute, and provide parties with a decision later today.

PROSPECTIVE JURORS PRESENT
Court called roll. Court instructed the Jury. Clerk read the Amended Indictment. Voir Dire
commenced.

OUTSIDE THE PRESENCE OF THE PROSPECTIVE JURY PANEL

COURT STATED they have reviewed the NRS provided by Mr. Tomsheck and his Bench Memo, and
based upon the wording of the Statute, the wording is very specific to capital cases, adding the
Statute leaves with it in the discretion of the Court of a non-capital case, pointing out, parties have
known since June 1, 2023 this case would not be a capital case, and ORDERED they will not allow
both Defense altorneys closing arguments. Mr. Tomsheck explained the way he reads the Statute
allows the Courl to restrict each side to one attorney, and their position is the Court, using the Statute
is restricting the Defense to one closing argument, and they would request the Court restrict the State
as well. COURT ADVISED within their discretion, the State can have one attorney do the closing
argument, one Defense attorney can do their closing argument, and the State can have another
altorney do the rebuttal as that is their rebuttal argument and not their closing. Colloquy regarding
jury selections. Mr. Tomsheck suggested parties do opening statements on Friday, and after jury
selection and the jury being seated, parties will review the physical evidence and review the Stale's
photos. COURT recessed for the evening, and ORDERED, trial CONTINUED.

CUSTODY

CONTINUED TO: 8/10/2023 9:00 A.M.
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