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A been aWce Sep\e_m\oe,(‘ 2040,
/4

//
74

//

16 10




10

LA IO Lo

U.S. CONST. | DAV VT YT, XY

L 7

Hﬁoun"}l‘l_ﬁwc\hesj With A Cl-u]cl Under the Age (

did o~ oo he-_'*u.:—epn ’l:.\e_ l‘l,:l[)()'?an.-] lmua.rg 21,2014
then l_a.\.;l there D_ul‘““}U"q’ ]ew."lg,vhlawh"g and

Fejamcaslg commit ¢ leicd o laseivioe s ac c.rrpan ar with
the bmlg, Or dny parl' ow Member th wat,' a cknllc',“'a"w;‘j': ””,
Seid .ckl'lcl being sader the age o 10-)?}.9@,&‘\’ ears , hy
rubhalni an_al/m- pluu'na cjocufu‘le, on the said Hi's Yace ; with
the mtent o} Grada, ,c}ppeué}n gm.’:fﬁ:’:ng the. lu:;'i'l

e : '_ n‘)i O . ]
Pd.‘ismns, or sexval d&sirps o .‘Szul rle,genc:]nn § ot Said Ciml

S“Cri‘m'lm| L\c\‘ og seLUc.l 'w\c:le.(_::ncﬂ co-v\mi—"\'»r.\ n

11 Puhl:‘;- EI")OSUFP_ GF iu\*;mu\c par'\f, L‘:r ‘“\& Purpoeé_ uiarausfna

1
13
iy
15
16
17
18
19
20
AL

2|

A3
2y
25
26
27
A8
A1

or 3""1";";]'.-“9 e sexval desice ax the acton rar ot any oher
person) when coch exposorce is likely o be shsecued by
r\onc:oi\-i:m‘i':nﬂ persons who would be a}'tdron"‘p.cl. See N.1S.A.
20:14-4, TNDECENT EXPOSURE is sometimes SynoAymosss with
lewdness bot most cbten ie conadeved to he nodity in public] G
lesser aMeonse and ponishable generaliyes a misdemeanot i,
[rest & dehnition omitte dl(Barrons Law D-‘A}‘anarg Ttk Ed pq 219

The Yacts thed need to be proven by the State
> Jine 12,2007 % Janveary 31 101"’;

i v 27

are.

£ colete o Wi ¥a{.e,'7

i , inbon) oY atocsing, eppecling Yo or
Abuing the '
Wl and Yhat ot bc.npunpr,\ \R Pgb\?a cs the ]r‘:cp'

(niYion saus. Thase ave the x'.1:)1_::‘(1{\ Elements the
.5"uf&. L\C\S .{'O {eve bc’:dom:\ Ci I"&(l.f;(.‘n(.‘z\)\ﬁ CJ(JU".')}' +o
establish guin' oF Hhe pe‘mu‘onpr,

NDUJ lﬁ*‘.ﬁ go in'\‘a 'Hne "rrful ""es‘}'fmangj o¥ 'H'\c_
ancgecj vickim HH. who has made Slanderous

11
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Comments about the petitioner The. petitinner vses|
the tecm “Mleged Vickim® instead of “Viekin' do 1o
thefact the derm “vickim under the NRS means

someone. who soMered de to acrime which K has

not s¥eced do o « ceime committed by He
pe*i’n‘onar- H;H.‘b Trfq\q‘es‘\’imans to ’?c,llow.l’g 57,
5¢, 59 oF H.W. Te.s‘\'imamj Datj Atrial Atached as
Puge 57 Lines1-25. o
a, Al right. so oo~ ~we talked about how--w il
W \-mppened in the bedranem. Did argi.j'}ki'n}_kuppan with

]ashn t‘.‘au'}‘SlLL'l@ H\e_ !aeulruam ar ina ‘.-‘f-p_ren"
area of the houvse?

A Yes.
Q' Where inthe hesae did i Lappan?
A. SHower
QZOKQI& And where s the shower in uscr hoosel
AN 1nthe cesteoom
G.:.Is there one shower. or more than one showee?
N.One.
Q'How - what does 'H?:»_ shower look like?
A.'.T_‘H L'.'S'}c‘mcl UP.‘ - }"‘5 () Ba‘lk*u'b u;."H\ a sLoa,u ef
nozzle,
Q> Does it have a cortain on it?
A-Yes -
Q:An flcj"t\ "E.“ he wina.'l l‘\o\[)pcngd in 'Hn' sLawer,
A He would make me 5tand over him while he .
p\msured himselt ar he waulg\ make me kneel
- and he woulcl pleasure Hm.se_lk

Paae B9 Lines 1-25: o |

A’ Okay. And when \joo woeld Kneel in Yhe shower
ind hed pleasore himsely did anything
happen?

A.Ves.

1 12
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QA Whet happened?

M Be would ejaculade onto my Yace.

A right, And would the wa?e_\- be reaning, or not
l"unmncj?

A’ Renning. , o

Q And when he wouvid dathat weoid he Sui ama'\\'ing?

A e cwards be woeid Yell me do stand op and wash
wysel? a&, '

A0kay. And did you stand epand wash gourse) ¥ i} 7

N Ves

QDid Yhat \'\appen cne bime,or more than aae time?

A Mare. than one time. .

O.. M\ i \\‘\', \-'lec.‘\\\cr-T‘m ai'ﬂ '\‘o Sl\au ao w"\a ‘5
heen édmi'l'l‘ed aa 3?,3q?ﬂhf‘10, okﬁu?‘%? chsu‘d*
lsok ot those Yor me. plaase_.

Do you recegnize whets in 34,39.and 467
AMes.
ANWhat do oo Cecognize Meal Yo be?
A:Bathroem
G\'.(Jkag. 96 varveus chjfu res ca-b the ‘r.m“w.-zc.\o.; s
thet Paie? '
AYes.

Paqe SC' Lines 1‘.10: o :
QA riq‘tl". And in States 39 what 1o this?

A. the Shower.
R:; %ﬂ(ag- And is Yhe cordain polied acrass the shower?
e

Q.5¢ 1Fyoo pull itback, then yoo can see the shower
and Qe'f in the shewer? :
AMes.
L\:-\_Aﬂ‘\u“}‘l“: n here?
Al Towels and Band-Aids. »
QA 0Kay. Showing yoo States 39, 14 Ythet a pictore, o
“\t‘.‘l’%’.uphcur‘gipyt:h wl« ere "\n.‘e. '\'b.'ue.lﬁ r.\IniJ_ ‘?&:tt is "
Al¥es. . . |
a: Al ri'c'j\r\"'. And shewing yoo Stake's 10; 15 bhat cise
n the bathesom?
AN-Ves .
A \Where inthe bathecom is thet?
Al The shelves above Hhe Yorled!

13 13




1
13
1

—

15
16
17
18
19
20

A3
2y
5

A6
L7

28
X1

B 9wt LW

‘kep'\aon the 5‘19‘\‘1\':5 ak:je?.}ke _,f'm.?&‘-{ th b was
€5 .

Nouy as You can See'\;rc;m all that ‘\”p_d-{mav\ﬂ,
ne where n Thet -\'eslﬂmona did she Say when
this a\\erjed ‘mc;clen‘\' e Pe_nec] ot cll thos the
Yiest element 15 not me.i.ﬂme cocond element is

not met either cause HM. 3G¢j580 the ejacolete got
on her Yoce Q“\(e.t’ Pe.’(.l)(i‘one_f a\\eaechtj 3\(‘&_'[’&333 hitm—
SE_“' u)\'\i(‘_\ﬂ mecns e\tmenjl‘ 'n\fee Wwea s no‘(’ me.\' e;‘\’\'\er
because ‘“‘\P_ \\'\e_ c.\nc.rge_ 5a45 ruk\aiﬂﬂ m\c\/or
P\ac_m% ejaCuiajta onthe send Holis s-mc:-«e,jwi{'\ﬂ the
intent o¥ frovsing appealing Yo, or3m+.¥3 the lust,
C\SSiGY\JOY* Seiua\de,c,ireéi CrJt\rH' do 'H\aH Ancl Qas {‘0
The Sorth element it being committed outside, Yhats |
not met becouse ncedent c.[legechﬂ happened |
n Yhe bathroom in Yhe pe{i‘h\oners home.. So
Phat didnt \'\&p'pen n pu\a\fc_.‘.ﬁ 39@ went o 96
¥Ur‘“ne_r wYo the o\P_&f n\‘\( LON oF L@J_d_vﬁi)_ t‘\‘ .san:fs
Exposure oF inkimate pacts. .. Likely to be

chserved by nonconsenting persons, NOW going
by what WH. says on all instantces she was caMled

back Yo these rooms Yrom the \iufng'\"oorﬂ NO‘I’
once Cll(j .Slne Yon (JU\' H\e ¥rcm¥ Aoor 0¥ 3(\\&
home Yo a neighbors home Yor help, thos she
was consenting Yo his oue,gecl activity.

Se no we % mtes the details given ot

Pe.“vv\ N re,\o:\t;nn o this C_"mt"iz_. ‘H\is would

he. page 29 Lines A- 25 and 15 a ched as

1Y 14




EPRS o woom £wp

—
[

{

SR B s

9.5 9590
m\:u.:

%o
~J O

Soro
—0XR

Exlnlnt |

Pacje_ e)\cl ,_mes )) =35 o¥ Pfe_\(m

Q. Dkag Now: He?a“«e_r did he e,\h_f‘ have Yoo 4o nside
the Shower”

A Yes.

O. Ol"\'mj ﬂmj was Hm:.l- i the pa 6'} year of hevore.
the” past gearl |

A B tm"e Hna ud‘ eat,

O\las i aer H-.e. .rs\ Yime when Yoo wele

ot L.Lm:, EIQ‘\‘T rjpau' 5 OH ?

AYes.

a: DL y. I\ml what~~whal happened wHL the
s cwct“

Nie made me kneel ,.am;‘ he--ceme-on-my Yace.

ﬁ ()\\a |AVI!)“' -

MS L()BO T 0 sorey.
BY MR, THUNELL

Q LDUIC) gDU say {-\\a)r one mofle “‘u’\w Heu“ne!?

T m sorey.
A'He made me Kneel and he~-come on my Yace.

O. Gkalj knt] wlIBt’\"“"thlEh de:.) famd‘“\a“‘ wln " )o
Uou MPaﬂ

A, E_\"l‘l.ﬂnbec‘ his privates parts vahl sperm came
oo

now 'H’\a{‘ con he Seen, HA. ’)ulcj arau'\a age ]
‘HAB\“ +‘1iﬁ haPtht’.d \i\]\mc\r\ means H\e c!a\‘e_ On 'H\e_
C\r\nrge. 5‘\00](] )’laua been June_ 11 1009 to

June 21,2010 Lot that's wot Hna D.A.O J d.

j prosecutors shoold be as specitic as
po%lme Ih Ae_\meu‘hng H\e c)a*e_s cch "'nmes o“:’
a\oUse Oueﬁﬁes bujr we n\us* aaknow)edge He
rea\ljr o¥ Yhe si4 u‘l‘ians where qovmg Cl\ll(j \nc}ums

afe. m\/o\vecl l@lﬁn}uﬂu._limjﬂ‘ﬂ_'ﬁ% F.ad ot 632,

15
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1

13
14
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15
16
17
18
iy
20

e
A7
25

26
L7

A8
A

The Pefitioner Underitands o Tle Tecwaq m
e date range 4o add a year to dhe Feont and
back: dates m.ak\‘ng i June 2X,2008 to June 22,
26552011 . The Pe“}[)f oner \na.s demonstrated. ot
“\rial with the ‘}e.ajrimomj Pre.Sen'{"ac' b HH., NH. s
mam Skacj\e_enCoon,Roae_r Lanq".\'ore! and 1Le. Memo.
ot Evidence in Suppar’\’ asf pa+f'J(fon jr\r\a{' +
cooldnt have happen and didnt happen as
Jl"\& DAO. am] HH keep:s Sagingla\mmn V. S;t a&g
653 N-E.24 474, 479(Tad. 1998) Corpus delectt consists
a‘ e s\nawn'\r\g o‘ “i“\w_ Occvrfence ag Ve

sper.}\FIc_ kind o‘:' injory and L) someones criminal
act as the cavse & Yhe én'lurld:

I* Was been \"U\Er:l no)r cm\ti W\u.s“' \ac_k J—
consent be proven,but wmust be proven Legang\
a f‘easo#\a‘o\e dﬁu‘a“' even wlnen ‘“m: Vfc{';m 15 &

child and His 1s dve +s Nevada not \ﬂauihq c
set-in~stone ‘\or akae a‘% consent. iéTLainﬁ V. Ac]amé,
010 U.4. Disk Lexis 10%9173. Mso “consent

re}e_rs *‘D cma ;ema\eii'.ahcl“amd e.ma\e p\ain\l:\
‘\m\u&es a‘sema\e cWld vuder l‘ln . Adam:
W10 0.5 Wiak Lexis 108311, o the Supreme
Coost nas sheed clear\td..\ .. EVery man \s
wdependent o all laws execpt Hhose

pre.scr.m\aet\ b nalfur&.\\a is not \vound \03 ahg
'ms‘ri\u*ians lj‘orv\rw’_c\ \03 his §ta\\o:,uwr\nenr\ withouot

hia consent Croden v, Neale, 2 NC.334,2 SE0
Which was never dene \mj pe}{*u‘ancr.ﬁ ce.. g[so,

Need Scott v Scmxfm‘;ll LO D.S. ¥13.

1¢ 16
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See In re Lgliwﬁbip,?f"f.] U.5,35<J,3(>L”i‘l70)
holding that the government most prove “etery
Lt nece ssary 6 constitute Hhe crime” begond a
Feasonahle doobt.. See alse US. v O'B Flen ,5@6
US. AlE, 224 (1616) c\ls"lr\ﬂms‘\lr\% l:)e“}w«;gﬂctd‘emen‘fs
OY a crime Lthal) most be clmrqu n an
indicd ment and Pro\!gzj Yo @ jor be_l.jch/’ a
Tea SONJL\& Cbﬁﬂ‘a‘\‘“ and “Esjal‘l'ena;nq‘gad}o{‘\s [+h-£1
lcan be Prave& Yo a Ju«jf:je. alr Seh'Jrencinﬂ bg G |
pre.PonAe_r"anca 3 Yhe P_\lfc'ence“,ne %SA[,'QSBEP
“betjohc‘-a-rea sonable AGUL“” S'\'Aha‘anb app‘fcs in
bath S\'a“a and xecheral Pr‘ocaec“ngs. See
Sollivan v. La. 6% 0.5. 275,278(1593). The standard
Pru'}ec\'s theee in‘lres-‘.Ffr.-s'}, 4 pro“tec‘}s Yhe
Aeg\emjow-l“s \il:el‘"lj in“rcs‘L.S_:_L \ilinship 317 Ds. c.'f
363.Second it Pr'o‘}ecl’s Yhe Ae‘tendan“l rom the
53ri'3mc. o con i'Jfl"on.IJ.THo—J,i* enceurages
communi'}g COi&fﬁzbénce in crfminal '|ow bu Qf\lfmg
“Cancre,"e subsl'ame_n 'hs the pre:sump‘}u‘(;n 0‘
nnscence. Td. In his Concurting opinion,:]ub*a‘ce
Har‘ah no*a& “H\a‘]’ '“\c S“’arv)ar-a IS \GUI’\C\CJ aon
cca‘\‘unAaMQn'{'a\ Valw, Ac‘(crminn"ffan asr aur
Soc;el“g thed i‘\' s Yar worse Yo convict an innocent
manthan s leta gui“a man 3&‘1*8_:_.":[51_ a‘} ¥l
(Ha.r\cm ,']. ,Conc:urring\. '

T\'\a Eurc\et\ o"a&pmo\‘ COI’\S‘;'S*\ c:’ two pa(“"fs"
e burden ok Pt‘ko)f.‘on and the botdan o
\)erst}asfon.TLe. paf’li.a beaoir\g ““\e, borden o'g.:

bre&oc:\ion rf\OS‘\ proolw:_e Ehab‘ﬂ\'\ cv:‘cl.ene.e “o a”ou)

17 17
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26
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AT

a Sack&inder Yo deYecmine Yhat the Yacd in
question sccurred. The party who ieek pleads the

existence 6% a Nact not \,e“’ N issve vsoally has
’H‘)e, borden o\ PFD(‘)UC_"TO'E\LL)U"’ the burden can shitt
Leom ane par‘\'g +o ancther. T a paf-¥<3 ?afla ts
sostain ta borden ot Pclac\uc{'u‘on,“'lnc."f por’\-:__f e
sobiect Yo an adverse ”“'““3' E\u\.) the coort. Fér

it\S\'ar\Ce.' 'H\G?_ pPCJSecu'\"fon has '\'\Ae. borden o"
pl‘oAurx“cV\ on ouer% &lcman'\' a'X‘ the o“ ense
Cl\&i‘cagcl-‘IY( Yhe caaderumen'\' Yaile Yo produce,
SU\SI(?MA‘ evidence Soe ang 9\e_men)f,“prehxj not
bt‘fnai'ma Yhe &’QL{ Yo iqsu&,;\'\\e. :)uclae may Airect q
vecdict in Yhe Ae‘enc‘aw\‘s Yevor. G oo gene rally
LaFave Criminal Law 31.4(5H, od. ilCJiﬁ\',-V\chhmkak,
Evidence 3$33L-33(4H ed. 2006), |

The party bearing the burden o persuasien mos-l;-
Convince ‘“\@.x\ar_}fnindpr Yhal a '\'acx W 15508 S‘naul.r‘

be decided o coctain way. see MﬁS_LL‘i‘?ﬁ? 0.5, «+36H.
-“\c Due PFO(‘.&QQ C\ause P\a(_e_s AN '“\f_ |
cosecotion the borden of persnasion Yor every
c\emen\' 0\.’ \\-e orime CLQI‘HPC},A(\(\ anll.j wm rtare
Circomstances does the borden Shitl bo the
d.eycnc‘an‘\'. I\ng SL‘xhng-c\( the borden src' Persvasion
mUs“\ wi‘“\&anh Cons*;‘}u'\ffﬂna\ Scru+in9.

N\ In&ou—ma"(fon discoesed 5_:4)& Pef'}afn .'%_»
‘H\e_ hp_x{ _”\‘o mun’(s atter his twhich are Le_gal

Tanscence and Aga}nsx he u)eiﬂln‘i‘ & evidence.
¥ T, contrast Yo Con“fc)r[ng evfc\e_ncﬁ,]nSUmticfencg

’o‘ "\1& tvfcle.n(_e_ ocCculfs wl\ere_ 'Hne_ 'Drofmc:.rhan ha,i
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not produceo\ a minincm Hhreshold n¥. evidence
vpon which o conviction wmay be based, even f
soch avidence were believed by the Ju'ra , dee:
State v. Purcell, 110 Nev. 1389, 487 » 24 Y76, 110
New Adv. Rep. L7, 1494 Neu. Lexis 169(Nev. 1944,
li
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.S CONST. AMENDIY Y, VI, VI XV

dhd ca or heticeen June 22,2007 gnd _
Japoaey 21, 2014 then and Phere z.u,'liu“ij ,iewc"tj,
inlawtolly, and Yelanicusly commit u leod o~
lascivions act vpon or wi ‘H\e_\n_of_‘g.or any
pact of membee theroot, a child, to-i W1 said
C]fu'ci bef!\g under_ﬂe ch_a& ‘f‘dpr'}een ﬂ-‘-““srb‘j
f‘ula(b{'ng and/or P\acinq ejacu late on ‘X\e aid B
Hiis }ace,w.i'n\ \lw. intent oF arau.si'ng,qpllﬂa'fng
"l‘o,orgrai'igging the ‘u;;"', pass:‘ans, Of Sevie

desices oF said Dp}emlan‘},or said chid.

meﬁﬁ‘criminal act c,.t sevval im‘ecenaj committed
n pulnifa. Ev:po.-wre aS; intimate Par-‘l‘f. ta'-" the puepose og’
arovsing of 3ra'f«‘¥aji‘ng Yhe sexval desire oF Yhe ackor (or a{:

any Q‘H\er pe.r&:m\ when Asf’)or;ln exXposure is m(eig te be
doseeved \oﬂnanconsm\\‘ng persons who waeold be

aeonted See. N1.SA. 20244 INDECENT EXPOSURE Vs
semetimes Stjr\oni:l'Mabs with lewdness bot most ax\v_n
is considered to be nudn“xj in pul)\fc.’. a \esaer oﬁgnsg |
and Punfs‘\a.\ﬁ\ﬁ’. genera “lj as a 'mi:sa!ameanar ‘. .[re,si‘
oF deNinition Omitted) (Bc.ﬂ’om L ch}l\or\m*j i Ed
rg. 319) .

This claim s also based on the same
fn&mvha‘\’\\ar\ Pi‘esen‘*ed-smm. iY\ ‘“ﬂe_ Fac‘hm'
ir\nac_av\ae_ a\afm, \us EiL\;'loH's 1-4 'an.l' are
atached See Bty Social Security
Diﬁu\a'\\i\\& decision saying Qe*\\"\ohe\- \$ MEn‘\'a\\lﬂ
Disaloled as oY AUC‘,U_‘:* £.200% Yhis means intert cont

bhe QTOVen and WRS 1% 400 was \Jits\a\e&

6 2
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13
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15

16 “Barrons Law ch{’ionarg Th ed Pgs 21-12)
.1? U, LSD“!N ESS-criminal act ox\' sexval 'u\_decfzncq.s

18
19
20

A1

A2 p

A3
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A5

26
L7

A8
A1

giJ on ar_be}wge.n Loae 12_,').?_(}"1 and ja.\uarg 21,2014 Hea and
here u.'.lgullg,lewc;“ij‘unla ¥ .u”ij,anrj Yoloniockly commid o
tewd ov laseiviees ek vpoa ar with the hmlﬂ or any pact o-
membeor therea ,0 child te-w KRN 4aid il hei'ng
vnder the cge oF 14 years by pla;{n dn_c“ar p‘uc.fns
ffj&widi’e on H‘\e"‘;am} 1] i:l's iace..f.;;"”a ?{\\t:. lt{\‘pi:\\' a‘l.:
areusing; appealing ta o gratitying Yhe \ust, pasaions, o~
Sexval Z‘ii.r.'-f:’? .t;au?j cl;‘;ensan'}, ar? .sg i ehild. P ’

AGATNST THE [TMANT¥EST) IWETCHT OF THE] Fvidence =an
e\ll‘c‘]en’\'farﬂ stendard parm}H%ng Yhe Toil covrt atYer

Verdict Yo order a new tral where the verdict. Hhaugh

based on lega"y SUE‘; icient P_Vfdenz:e_, appears " H’le_ vl ew
& the Trial coort wdge Yo be unsoppacted by the
sobstantial credible evidence.. [rest r:.¥ JP‘\'im"} ion omiHed.

Cammi'“ecl n pul:slfr_. Expasure : I-.\“’\ ma*P par*.& km- H\e
purpose. at arcu_sfng o gmj(i‘ying H\e sewa' desire o‘?
ﬂne, ac.*ol‘ for :3\\' amj r:'H\ e pi‘:‘(‘fson‘ when suc‘.l\

ex PQS‘U!‘E'. ;5 \\ke‘g 'f'o be a“;jervgc’ Ln._, noncmnﬁen‘hna
ersons whs wovld be aﬂmnjfea\.&o_e, NS A 2¢9M-4.
TNDECENT EXPOSURE 1s sometimes Synonymou § with

lewf]ness bot mo.s‘} owen \S ConSfc‘ﬁreJ Yo be hUJi‘_}'g in

'PUB\\‘&’. u |a.d.ser- owpnse anc\ punfﬁl\alﬂc c‘jenera“ﬂ as o
v .3cleme.nh.:._:"...[“reei' a¥ Jaki‘nf‘-fnn pmited). (Barran's Law
ch:\‘fnnartj THh EX. Pg 119).8ee ]nxorm:fh‘on m the
Eoctual Tnnocence clam as this claimis base on

Same_ P\rguemen‘\‘.

|
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NGO GRANDN JDRY TNDICTMENT —
US CONST. AMEND Y. V. VI Vit XY

The FFth Amendment va{clps " rel\a\law}-par-\'.
“No person shall be held Yo answer Yor o capitel,
or ctheswise inYameons Cu‘imei vnless on a
pres‘aen'lfmev\‘( or indictment a¥ a Grahc\ Tluﬂd.ﬂU.S:

Const. Amed.\Vi5ee Ex parte Buin, 121 U.5.1,12-13
(14%7) cles;em:\ah"r can be ‘H‘ie.c\ ‘;or ]n‘amo_u 5¢ Crime.

on\g atYer grand Jury indictment.

The Supreme Coort has devined “intamous
CriW\e,s“ as 'H\Of)e. crimes ‘« )Un;s\r\alo\e_. b.
;mpriﬁam’\f\en*’ in the pen‘i‘lrevﬁi}argf‘J"\aa\’\i\n . US_ y
i .5. LR ES 35"/(I‘!‘5&), Or \39 “l-mprs\‘sonmg\"' for a
Focm GS_: Years at haed Vabor™ Ex par te \nlilson N4
U 417.49290935). The Sen“}er\ce "r\r\ajt Yhe \aw mjaq
impose ,not the sentence actually wposed,
determines uJLa‘H\éi‘ (amrvl ;\Urﬂ ihc:\(f;)[me.n{' (s
reqpived. See 105, v Moreland . 258 U.s. 433,441
(1922). Becavse persons convicted o aVfenses

punié\f\a\n\e_ Bij \mprfsonman“ ‘tor w:.af‘e_ "r}\an oNné
year may he Cons\fined N a pp_v\m}f_»_ml ary,
1% v.G.C. .%UIO?)'EJJ any crime. PUY\I‘_‘)%G‘J\& in This
mannesr 15 \r&amauﬁ, Rule Tta) o the Fex:lt_id‘a\
Rules st Criminal Procedore codities the

Supre,mP_Cour‘Ps in{'erpre.:\a“ 'oN G“ \‘\16.
Cons‘\'(“u'{’:‘ona\ rex:\(u{remen¥ ot an inAi‘cJ(Men{'“‘or

‘IV&aN\OL)E: crime_s'.“ An o“emsc: (-G'Hr\er han
C\“'I‘\’Y\'ma\ (_or\“ew\pﬂ mus* ba [)M,Se,cu,'eal bfj an
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indicctment Wik ig punishable’ (A) L‘kf] death or
[\'5“35 ]MPF\T‘QOV\W\&V\“’ Lor more Yhan L LJecd‘,H Fen . R.
Cazm . P. HoAY See. &'ﬂU__ﬁ_,_LCQQ;J&MtWBQ_ F.ad
6‘35, 6% n.2M(D.C. cir. 1945, Most ot pe‘li“h‘-oners
c_l\arﬂes at arvest was 10 years minimuM,H\e.
rest wete 26 4o \\"a.So Pﬁ*i\-fone_ﬂ now Poses
Yhis D\Peslrfan to you were's the indictment? No
equa\'s wroné\a here m pﬂxsoh.

The, 5‘\0"9. C.Cw“' argue; '“\1"5 cloes no‘l appls l'a
them , when 1 does applg to them throvgh clavse 2
o‘ "’l'.e. U.S. Cons"' hMenA QT]—\G“‘ IS ﬂxe Suprcmactj
claose which s ap’)lfezj Yo the states 'Hnroucj[«
the 14th Amend oY the U.5. Ccsms-‘.“\gsupremcrj
states that federad law and the 0.9, Caonst. are
\aw C:Sf *“le. \m’\c‘, H‘\a\‘ C«I’\Ij S‘\’c«“lre Iau) n cohH l‘c“: _
with ‘erm wu st fjuelJBm(J#S_m_lﬁikg_Cup_‘lﬁS Fad

1 (T cie 19900,

23
23




A
By
3
Y
b
6
't
8

-0

10
4
1
B3
1
15
16
17
18
19
20
A
2
A3
oy
5
26
27
A8
Al

U.S. CONST AMEND TV Y VI,

7

The Eighth and N:n‘Hn_Circ:uiJ'_s have ac\opl'p() G
I.aunpar)t '1‘9_5-‘ ¥m c'ejre.rmimj ‘H\e Coerciueness OF
an Mlen charge.The coort most (Dhe Yorm o e

inshroction, Q) the |ev\g+l1 ot deliberations
Ma“owin@ the Alen Cl‘large.;('ﬂﬂ\e total Hme. 0‘; :_\U“d
Aali\aera’riam,'anc\ (1) indicia o¥ pressuce on the
Jory. See LS v. Thomas 79t F.3d 459 494(€\h cin 2015),
U5 v Freeman 994 F3d $93, 9086M cir. 2007).
The pe-‘c]“\-{oners‘jurg qo'i' the case handed
over to them on March 14,201¢ sometime
aMer lonch QPPOX]G‘EMH,&J}W\CL\ was atter all
dofsing argtjmen+s. Oa March 16,2.016 the

jury sent a message. saying reached an
aqraemfen'{' on oot ot 10 and the o-Jrlne.r_ %)
counts the jury weie hung on, this was
cdmitted as courts ExWoit 32 and that is
cteched as Exhibit 5. Sometime. aﬂw Noon
the jury gcrlr there response and thal was in
'H’\P_ ‘korm or. an A/Ien C\r\av‘ﬂe,, w)nfc-k was me_d
as inatroction o B

When 'Hchurﬂ was given the Allen C.L_\arge.
"H'\elj were told Yhey were the best peop[e For
the Jobs and 1old which ever you were voting,
'lt ou céﬁ‘are. ON ‘Hr\a 5fn§¢ w:H\ lgs.s Vo'{'e.:‘»
You need o re_conﬁfc]ar yoor Vote and go

with the majorf-’nj.TLrs basi'z;q\\ﬂ told the

2 24




EPREB 9 wo; £

[N
—.E

SRR

RRERRRS

'JUFLJ your deliberations wont end unhi1 you reacl |
a Unanawmous verdict on all COUh+5,’JIlfle. ju‘rq
went home. sometime Cx“t'}e.r 5pm on March 16,20M
ﬂanA came \aack Soma:}{me a‘r‘wr Sam on March
17,2016 and reached a verdict Gppmxfa"re.m\ﬂ
ip.m‘ 50 the jurg delberated maybe ansther
7T hours aptef the Allen Cl’\arﬂe_.Thfs all

was dter the \ury members sald dvring Voire
dire p‘rom'::secl no-\'\n?hg Coulc} make “H\f:m C'nange.
Yheir minds once lr\r\:uj made 1} up, 40 ’Hneg

lied becavse that verdict shovld have been
H\e. same. 1 he :\ur(j a4 CDmpe[ed bfj H\e -
coort +o Clnange the'r minds.U.S. v Rebins on,
95 F-2d 43D, NE 34 (9t civ. 1990 coercion when, in
Wdi&iec‘ Men cLa.rael lu&ga twice aclMonf:s‘\e.cl junj |
Decast minority o yield Yo mc.,'ar{‘\wj bt never
acddmonished majoriky Yo consﬁer aie\clina to
m'mari’(\j and gave }Mpresf,[on huna Jurg was
Uhpa-\'rfo*-{c_.

A“r\e St Ci\rcui"r has steted \\\a'\' G m::cii“ie.c‘
M\en a\z\atge mooX (D inc\ude Yhe reminder Yhek

no yoree Shoold mevely acquiesce w ne majority
eaven PN D ek wkorm jucors Yhel they ace
l‘e.ot.fwerl Yo aatee BAcect hath M}Or-\\g and _
m‘\mcr.\\\:\ SUrbra Xe reconsider Wier ?051\&0“5'.(‘\'\

o\ advise \\\e_‘hun& IRY \\euj are Yhe cm\q' one s
wha can Aecic\a. e case. and(8) ack asX Yhe

‘\U‘rlﬁ Yo tonsider Yhe external e‘(\'cds of Yier
’\'«l\&o’\\.\\g \(D Teac\a\ a Verc\ir_*. Qee. Q&J__B_mkg,

25 25



Yrie) coorY vislated Ywree o‘ Yhe chove S n
the Men c.\\cvrcie. given Yo Wis '\ura.“\\-\is violates

?e.)d\‘\m\arﬁ vighks. dee U_g_n._\i_ay_ng, 7249 £.3d
174, 191 cie. A01Y) coercion when wdge qave
modiried Allen C‘_\"\arﬂe ook &-a‘\\ea\ Ao admonish
‘S\Jrers has( ‘*0 ﬁi\l'e. Lp &h&iscahf)c_'\cn\'\ous\‘d \\&\A
be\\‘_xs and \'\m‘\\c..'\\ure Xo veackh a verdict was
‘)&fm;eé.\\)\c,
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TRIAL COURT VIOLATED FERR.CRIM.P 2HI(B)
S (O | I, XIY

Fen. R, CGram. V. 'J.L\(I::)-Fgr axxenses punis\na\a\ﬁ.
‘0:.3 clea'“nl. e.ac\n Sl\Ae_ a“omec] 20 %EMPefem‘)‘\'arLi
c\r\a\.\cn%e 5 Rer ncnca‘{\*cx\ c‘&et\:aes ‘lm\(é\na\n\L \:u.',

\\mpﬁﬁonmah)t ogf. ot e ‘\(\ncw\ A )le_c.i“, (jﬁUerﬁMe_n\'

a\\bweA Lr unr\ EQ(e_tnAan/\‘\‘ st (_\.e_‘(e_n&an)r &o\\n‘“tﬂ
a\ow eA 1D;Ymr sXNenses punia\f\a‘.ﬂ\e \O(j ‘
‘\m\srisovm\&n\cﬁ A yeal or \r_ﬁs, each siAP_ G\\owec\
2. The pe:\i)ﬁoners "n’ia\ f_oul"\' \Il‘o\c}(e:l “\CS
11 !"u\e. W *‘wo wmjb, .I\' taave. \Do’“\ sic\es 3

:B CL&“&Y\SQ_.% 50 Jf‘ne&. ‘irﬁ"‘ \li(j\o{}l‘on come. s b(.ﬂ
j.'"‘ Wwau a¥ %ivfno‘\ ‘H\a S’fc}re *wo(ﬁ mer e Ci’\c;“ﬁr\qes
151 han allstte \015 \aw and \}s second violabion
16]1s Yhat ik P_roneous\g redvced the pe’r‘\\'l‘oners
l? GuﬁHecl amouh* \3(5 \'u.lb The pe\'&\*iancf never
18 Q%feea Yor Ye state Yoo get more Yhan alotred
191%6r Yhem.See DS, v. Brune 473 F.24 555, 560-61
20{(2ad Cir 19%9) Qe also BS. v Munoz, 15 F.24 3% 318
;ll n. 1(5'\‘\'\ Civ. 1"1‘1‘1\.“&.. ;s a \Iio\.c.‘*ior\ og' sceAe_r&\

QQ: \c.uJ ahA any .64‘::\& \C.w ‘\"n&'\' c.“owf» wkc.‘l' 'Hne.

;23 '\'ria\ C.DU!‘S( Cl\c\ \'a pe"';xim\ef \aa \IQD\.&)('l‘DV\ c)\'
27 e Supremecy Claose e Yae Cth Awmendment.
A5 [Reacd v. Sealaka Cocg, 45 Fad 922l cie. 2990)

5:26 Bndes Supremacy C\&us&,lolaf&\ \ow plemh‘\") 5"(‘&‘\(9_ \aw
A 7F leither \n% express Pf‘a\{ision]\mﬂ {m?\faa‘\'fam, or b‘d mm.‘d—
(28 \)e:\ween \-eAera\ G\hA S)CQ:‘Ce. \aw.
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VALIDATION U5 CONST. AMEND.
N VLT XV

The vse c& Yais e.ufdénce renders the pe}f-\iov\ers

briod “Xunﬁamaw‘m\\g AV not m\lg because Yheir 13

scienhiVic Validation botalse doe Yo YheNact not ol

evidence was cone.c:\’c.:\ \mm Mne all eﬁe:) Crime scene.,

these both visloted he pe.)cf\t'one.(‘s doe Process rights.

Bolin v. Balker 2015 v.9. Dist Levis 14214, The ‘)e_’t(‘l‘ianer

has incdoded twe(2) ar\'ic\mll\?‘\icrascﬁ?fc. Wair
compawicon. L\ Trum b«Aminfﬁ’W&*ioﬂ Kils Obama's
P Ly

forensic Evidence R_e.\{a\ni\()ctﬂ E“o«*\s,\'\atse_ are
l.l'“'uL\l\aA as F_l\m\f)i'\’.ﬁ _6_ t.'l_ .Tl\e_ :-.'rs*\' arl'l'clr'_ cjoe..s

on to %’a“( a‘aeuir Whow many P&ople have been :
conviced doe to dhis 4e5-’c{n<3 and haw the NAS Repord
mUnA\td ceidizized Wair analysis Yor \acking -

Scien’t&ff_ \IG\IAC(““'OMJA"\'L[‘: artic\e also \‘alks c.l)ou‘l‘ how

many 50 Xar have been ac:\cuall‘j im\ocen‘\- seastmn which
S\naw_‘) \'\ow &aﬁﬂ \'\m‘,s *c’.s)rinﬁ i&.The&a l\r)tfcles
were prfn“\'ec\ in the 201€, Junvary 15sve a‘ T==m
Criminal \o_ga\ News.

The second arkicle goes on Yo talk aheot how
Uhrc\fuhle; hair ‘\‘esffmg,\oa"*e.—mc.rk'ané s\mgﬂpf‘fn"
analysis and a majomty Aq not match the ebjc.c)rfue
Yest & scientiVic Va\{a\{’nj.]f\ shoiws those mosjc\gj
COMe c:u\’ a¥ Poli‘c:’_ dapar"(me.n'\' cof\'\role& crime
laos. This shows \ustice is not served by crime

. 2
25 28
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—-le' La\o.-aum_n\'.ra\.\ef] b[d po\t‘ce. a&par*‘mew\:s.l‘\' JUf["

showts stades pr05cw'¥ar does not care either,

T was also stated in Bolin v Beolter. 2018 v.s. 0;sk.
Letis 1921% [dkk no. 161-L ot 1821 . Bk no. 169-1 ot
15—14)“-"\1213 C\,\So i\a*e& et Vhewe anca\ldsfs 5 Llnns‘n\ud
solective and Very limited in %a-m:s Y \aefm\, ahle Lo
;Aeh'\';¥}3 Yhe zource o¥ a ﬁi'uan hair or the race o.D
Hoe haies donor™

\A]LL.'\' \‘\ws a\sb 5\mw‘:s \S an cl,exe,\nse. ,QH'arne_ﬂ

wLo .:loes no“‘ ﬂe'\.' '“u-zr& O “’&ﬁ'{'ima clone on -\Lfs
\'u?e o evidence 14 Yroely inex\;e_ajc(ue_ assistance. o‘r
taonsel Cavse '“ne.ﬂ are wmore than \ikel \e_“(nﬂ an
innocent man aet convicted ok ‘\'n‘a\,‘& Hne.lj ao {-_o teiel
G5 i5 w\najc w‘impper\e_ﬁb n '“\t pe,\:i"l'(omers‘ case.See
Sﬁ_ﬂm.‘{hb 0.5. ot (46.104 5.Ct. lOS.l;L,jAﬁ".;th \V
Keane, 131 £34 1910244 cir. 2000)}450ms v, Livesay, 970
Y14 1575(L1 cir. 192).

N .
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T\\e. ‘\‘arm ¢ Pra\}h&'\r\ara \«e.c.r-;aa“ ‘u\ s

L'.or\""e_f‘ fe;e.rs Y\ e Proceeding #m’mal'hd called
“Pr.;limi'navg examinu\'e'.:n? desciibed in Rule 516N oF
the Federel Roles o Criminal ?chec'ut‘e.FeA.R‘.CrIm.Pa
LR See alse Fed R Crimc P 5 Rdvisery
|GDMM;°“'P.¢;5 N&‘c(l‘l‘!ﬂfa.cl.k. Ceim. V. have .f,epera"e.
provisions x'or wtied appesrance and ')re,\iminc\fﬁ
\«earinﬂ}u\“\oucjl\ hoth May oLCol in Same.
prQCeecling‘-\\\t‘a fﬁ\f&lﬂ ‘nappens becavse ;-\' c\epr‘f\les
covnsel o oppor-\um"-}g 16 prepare Yor pre‘\'mirjarg
\wear\ng.

Fed R.Coin . S.1() 6en also 15 0.5.C. §30L66). MY
Yhe p‘re\im}narg kearlnf’,\\ne couit determines

whether PraL‘)c.\e cavse MI'S‘\S ot Yhe Yime o& e
Learinr.] cather Yhan ot Yhe "ime a" arrest. This means

‘“\a“ 1< V\o‘l’ HN: "‘u‘me. "D ach o mocl lxbt C[finarcjps
|¥ aml u.:lr\en ‘t‘L neprjec) )rc_»_ l)e c'cme_ SLouic! he c’one
in clfé‘.“(‘{t_'.'\ C_our‘\‘.P}a\?mfnar:j \\earing is 4o see ir'

'H'\P_i“e_ 1% pf‘obalﬂ\& cavse +c~. con“\'inue wn““. the
Case as: lem‘%ecb, |k no“- i‘\' s‘wou'tj no+ lae ma‘Vf‘;pr

SO I‘} con he .‘)ouml oupt‘:].yg capn V. Iﬂ‘_D.,Ll‘zfQ Frd
4i4.410 [‘“L car. i‘i?l:l\/\’ha"\" 5Lou]J have he.en Joﬂe. 1%
m the Pe.{ﬁ‘hane&.s case 15 Yhat the case be

cllxsmfﬁsed amA e 1‘0.4:} onder H’te proper c‘_lnargins.'ro
bind a case over er modfs\hjing Ahem shows there

i s no’c enaualf\ evfahence 3?.::w ‘\\\e. ct”\araes as was.

30 30
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1 Pe\ﬂ'ione_rs eounsel Mohf%ué. A McNeill had « cluf:q to
. 13 \onfnj moo‘iness '\'e H\& c.c:l»{'s aﬂev\’ﬁcn.me.re_ was _an
:H shvisos coﬂﬁp?raad between '\/ke_ Caur'l‘i o‘a'fc.er.f.

jslﬁr‘é e Vieense Comm'e V. ﬂa@\forgr"léq .S A3%, 2110
16 |f1‘\‘$5‘; Arizonans For BFF i) En_c}li's'l« v. Arizona,51¢ v3.49Y,

17
18
1
20
2
29}
23
oy
45
A6
27

28
A

0.5, CONST AMEND VI, VIV XV

had ws jun‘scl{c"foa Yron Hhe trial court 1o e Nevada
sopreme Coort to S¥em the '1u¢]3 ement Dighrict Covet
Jodge Susan W dchnssn had no Jovvsdiction Yo issve any
']uaLje.me.w\',as Yhere was done Mag 10,3011,, w the Eigitiy
udicial Disteict Coort.

T! URORS NOT DONE. PROPE

Not an\lj is Yhis a -5-'«-‘ru¢{‘ra.l error bit its alse a
urf&“c'\'fana\ Aﬁ-&ac{. As & 5““\"&&3\\\' ¥o‘rwarc| i?sve, Ne courd

Recaose the stde De.?v‘l'g DA Michelle Jobe and

c& (N 643,
Fur “\er,‘\n c}a \\né.fe 15 an o\a\h‘ooﬁ ervov '_“\.:A' s\\ou\c' _

have \ﬂaev\ r&if:ea an c:\i\h!.cl‘ c.ppea‘.'[-hfs .S"'ruc.)l‘ra\ errvav
Comparh with Barral v, S'%a'i-e;‘&%'s P34 1193, 1 16 (r1o1s)

(X oot .:\Jrec.‘“g Yo 15 a 5pi'ec.ie_s &% common orfg\"n\
6t ”» _
Barral  relied sa NRS 16.03005) and NRS 175.021 as «

. . .

v Voitadire ) 14sve where the jery was rec‘}u'reﬁ Yo recieve
(49 1

x’rom -‘“\e'juclﬂe. or Cour'\ ugrkS\nau

aHHemation Yo the Suroos Sul‘nsinﬂ)a}.“q in Yhe Yallowing Yormms

Do you and each o Yoo sclemnly Sweear o oWirm

under pains and p&w:.\\'ies o¥ perjury Mol You

will well and \:rve.l.j ansu er q“ c"uas&{a-\s pu‘i’ ‘o

you Youching vpen gour quelthcations Yo Serve &S

Jerors ia e case now pe.no\iug betore Yhis

courX so hels uov God % nlevt’!

edminia¥er an cabh or

Y 31
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NRS 1(.0700) reads as Yollows:
) %!:"fam\ as ‘Lgé‘ur 1s C?i‘:’.\p‘*‘_{'ttl e Jodg t:r-“-e

qes cle.rk ) all a mlnl&'ter an Cr\’\n.d-\ & 'rmu“'&)."\'
1z Ve Jurers n iub:s'\'ah’ciau% the c'\\uwfng fovrmS

*AA 8 an O A A BN 2 B b N

Do you and each ok You Se\cnhlg sweae that yo will well
and tviel *ﬂ._’ tuis case,nows pending batore Yhin
Ce‘u_r’f,an o Yroe verdiet render dcca‘-‘*dt‘ng . Yhe
evidence guen,So help Yoo yod.

NP\S ].75111 0&“(\1 o‘ 3uv‘a!‘5,\"ec\c\5 as ‘o\\ou}.ﬁ:l

hen the Jupy has been im r.m_e_\ttl Yhe court shall
adwminister the Yoo ing Sa&hﬂ

aAaflimn asa &aN B A ) aon

Do .'._\ou and each e“gou 5a‘e.mn\|5 Swear “ﬂa‘ qou u.):" wiell cm-:l

truely Yoy Yhis case, now vaina bebore this court, anda
Yeoe verdick cender accor Aimq_’m. e evidence given,so
‘-\P_\P iabu Ged.

NRS 0.025(1MA read < asdettows!
"('s‘\qc.ll% impOSt’_s L& Au‘\g Yo act. |
NRS 16.0%001) al\ows Yor Yhe oath Yo he admint ‘.\\.’trec\. ‘mﬂ Yhe

nudees c\evK ev Yhe ]uAﬁe,\wx when you look 2% NRS1F5.411
which is Yhe Oath os Ye Jorers \‘ 5cu.js the mur‘\‘ _SBLLL

administor Yhe Octl. MRS 175111 s Yhe Controlling sratre
when Wt comes h'-\'\-se juror:. Oa“\-“\“—_\cprc-s's m;h{im\ at one

15 an L\Ldujioﬂ o\:ano\‘her?‘_' alce vie Blagdel & Wev. HO
W) Gallowau V. TrisdeW 43w 13,26,422 Pad 13 26

A Tw this matker, with “Sha\\“\neing mancla-\arg.""ﬂne.
Court’? Shall administer Yoe cath, NRS0.0250Md). S0 as
you can see in the statoreXor theducors Outh Yhere is no
Hhasests provision Yor Yhe courtelerk Yoadminister the Cath.

“The Ca::m-\'H % \n\cr‘)(e:\teﬁ as J(\\t]uclge..be’_&
G—enefu“lﬁ NK5 1'?"\.10'.55, on\g Yhe court can accep{' G P\ea o¥
gui“g\.'ﬁ' e covrl "‘\\\e.\lt'r'n sdrainiskered Yhe Gath The

coort minote s Yor Mardh 1,2016 and Mard 3]101& anh&

say the “prospec’tiuc pome\ :swarnv", what the minctes

31 5
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dont show is who adwministered e oat\ and what Btk was
adwinistered Aso Yhere is no Transeripts onNile Yor Yhese
Ywoln) daljﬁ oe Yor March 1L,101L.tc[¢]aurjt re.por’reri are
re%uired Yo cecond ‘)roceed?(\gs Uerhc&fm, LY V9. 3758
bt Yhe Yailire Yo do <o does not Tequire a per se vole ot
reversal. United States v Weile T4E B4 1440, 14043 (91t civ.)s
Was Yhere ever o constituted Jorg? land) did the \)I';cﬁecu"(ar
deputy,and Yee Delense attorney Manigue A Mcleill esq,
violate the rules o candor in Nevada RPC 19. RPC $ @A)
\93 arguing a moct casel In other wcrAs,i‘.: Yoe jury Yriee
& Vack Bidad Laetoliu exist. Yhen covld not have Yound Yhe
tSSEﬂ‘\‘fa\ e,\emen\s 0\' e crime \')eganal o reasonchle .

doubt Jackson v, Vieainia 443 0.5.30F, 314 4% S.ct. 17910194,
“emp\naﬁ{s in oritaina\“ﬁ’\c\\\ulr \L S'\a'\ej"lﬂ'i Nev. $3,5¢,925 P 1)
871 573(44i0),

Thic woold alse har the next step vnder NRS 135141
because '\'\:\e.'.lua-«j wmag ot have been given the Octh

pro pe.t\td vader s\a\-d'e.;fk{s now become. AjUf:\_:Sdt‘c.{ffoﬁ A

196U and ‘-rau;l Upoa Yhe coort NRCTIVPY O FRCIVP LO(hYS*Lw
As statesin DMacks j T :S;u'.]e_apardtj doesnt avach

onhl Jur3 s swoeen)? 134 S Ct 200014\,
TL& CDUI‘{' cc\hnca:\' .f_\'\c.uomae ‘Hwe. ‘}mnsc.m‘p\s, a4 'l‘is cle.emea
corf‘ec". S5ee Eiraun 5‘\’&5\?\ V. 5“':.39_5% P. 'SA "l'l.":(‘).ﬂt‘)').‘ anc‘ 179

PhA 2K 05 252, ULS, V. Anzalone 956 F24 125,232
(1959), Nackine v, UsA 766 F 24 1942 1995 (4bh i 1998 USA_ w0
Weman (07 .04 295,186 cir 193405,y Zammella,
wrl E2d 1) J'T‘-ll%\\n air. 19361 T other weeda W's Yhe \aw Y
the case.See Aahe v, Swensen 33‘1’? (3 HAG M8 M (176} with
aooroved Yeager v US 557 0.5, 116,105 5.CE 23L80ecs).
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PIUS':‘-L;& Sh\’te. hevev x‘;‘ﬁ(l Cmtd“[.));“ oP Exccpi'.‘ms?lm

aaginﬂ’ he -lranjcrfp}:._l hiess v, Rg‘ppa-.‘*"\'l 59 NV 194,
195, € pad 5{1934), in the Pai*l' aPPeal and Wi} ¢.¥ -

Hobeas Capus(?o.s\' Comlich'o'm\._kﬂac\nerl as E\L‘n;'ai“__'_is
coved Minstes Yvam March 13,101( and page 10011 &
the *ransari\‘)*_s Yeom Hhat ’J"‘ﬂ ae Exhihds _S_E/_CL,_:IQ
\When Yoo losk a'\' the Yuso "r\«e«d do no‘\r ma‘(c\n eachh
other, one or the ather 1s a Selse docoment on -
Fle with Yhe coort IF the trl \-mnscr_‘i'p'\'s are.
xa\_se_ ‘A means pa\'i*for\ei‘ﬁ c\fre_c.\'appea\ was

base a¥¥ c¥ xa\se clocumcr\)fs,
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Mo nuusjl ADH 0S &, 1% SLx 23601807,

s - B ¥
A\H]g kol‘lﬂ L'J2 juriséir_ﬁiama! g!gaue.!}ge_.
By rendering a judﬂame.n{'j a court '\ac.i*nti, 'll: .na)r
a\tpf‘esalﬂj determines its _‘,ur\\sc\fc“\‘non over both Hhe
Par)ﬁe.s and the Suh_’er_\‘ matter Stell v, Qgﬂ:hg!g, 305
us 16:.5 17a-11 59 sCr A 3(193%).

A Jud ement 15 void \ the coort rendering
3u‘lq¢=_men—\‘ lacked jorisdickion. 1S, v Boxgh OWsmebile Jre,,
q07 F1d (5. 61 (Lst Cir. 1990), and o void judgement is
one where the covrt 4id not have jur\‘sdfdion over
GULJed matter or did nol haVeJurnsa\ud'mn over the par&es

Roclx v, Re gl:{ 12Y Na. 4),95,353% SE 14 56, F58(19%7.
A Ubldjdc‘geﬂ\cn“ as G\\ s‘}mguns\\ed kraw an efroneairs

one.-'lsj't‘rom u‘-s ;i\'Ld?"‘l;on{& C.ampla:l‘e_. T\u"i“’ﬂ anA uJi:‘Hnou'i'
leaal ebct. Lobben v, Seleckive Service Susl m, 45% FLd CHS,
L49(1st Cir.. 24720 R voi Jur.\gemew\ is Void euen \)ﬂor to

reversal . 1aserance (_u 145

Jur\-.c‘u_‘:mn w‘\a\"e. nNone et.\é‘\'e.a\ o.m:\ ne c.aa.r'\' can W\ake.m

lotea Lr:_‘a‘ I\S‘»uiia'hun A ,

void Qraceea\h\s Velid. ol

T\ne»a ev.u,’ts no '\‘lme. \nm}‘o- fL\l':WUj a C.La"av\ﬂe an
\'}urmdw_’(mna\ tﬂ\rouml -3u:13e.men't§,\\aue. been Vacated

i‘\wirh‘,t&ﬁ\ years d#‘\:er Befng cendeved.See (oo éb% \l
Beadskee et Co. | 312 §23 4%3nd Girdeert. de_m-caj’fl »Usanyf
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[redNied and the goverament o e Stede o Nr_uacla. Y

9) S 1300, 10 fLed 2 HI2(1963). A vaid judgement canbe

C‘\a“é.hgeal W amd c_oU'-“‘LQ[cJ h[ggng muiugll Supra.,

emphasi's added. ,
Jostin Odel Langtord challenges he teial covnts
\)ar'\ld Jorisdickion and Sulajed‘ matter '.lu.\.'.-’;‘clfc:_"f\'on.

The p&*i‘\‘foner in Yhis case Jostin Odell \.angsmrcl.
Lana"ov*A was hoen Aogust 1.19%1.

The Plaindi? 1n this case was STATE OF NEVADA
STATE OF NEVADA wac ihcorpm'-a‘}ecl w 1364 ._\'h; State's
incorparction began with & proposed deadt o} Yhe

Nevada Constitotion TN was Pu‘\' \oe:-we the .peop\e_ _
c‘ \\ne_ \\\e_\ladﬁ Terri'\awd 'tor G “CL\"\';CG'\'I\D‘:\ \lojle..Upoa

dc.tlg 0‘ Ne \Io\'ina,‘\\na Mevada Conatitobion was

weerporated.

Howe\hgf, 45 the &ollauinﬂ arc"umenh Aemos\dm’ra ,'“\e

Nevada Constitobian s void and,as a mattes o&. \_L‘au.)‘
lacks ol \egal aulhari"‘g.Su'bsecbuen'l'lad,Hnt inm;«pard(o.\
& the State & Nevada |\cm£ez} upsn o Joc.umén‘{"}hq'hvm};
\Efjﬁ\“ld nonexistent as & fmr’nd.
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The Nevada Constitotion was ‘clrcx)reﬂ by a

pane,\ o¥ Deoﬁ\e_ cho§9,n bsj f\‘\\e. peap\e. r&‘ Yhe Nevada
Terrl’cortd.ﬂ\e Nevadea Constitetion was then dravted

ot & conuentinn thet conlaen went From 3:.‘,\5 L\,HSGLI Yo

Joly 1%, 2%064, then put Yo a vote in sept. 1LY in
which & was Pa“;¥l—eA.Tl"\cn the preSCc\en‘\ o? the
United Stuke , Aataluam Linceln, on Oct. 1, 1964 beought
The Te_r\ri-\‘wq ok Nevada ints the vnion. The dratters
0¥ the constitolion covld not Si‘mplld impose Hheir
propesed government upon the \:eople.cx Nevada
withoot Theiv con sent, Gs no QO'\FCPV\W\EH"(‘ Yormed
uuijr\\ou"t “\‘\\e. will ot '\'\r\c Peop\e 15 \Ef{]’r\'ima‘\e_(St’_t:ﬂ;eamh\e
to the. Constdution of Yhe United States) For this
ceason, 45 & mattec oF legitimacy e Nevada
Constitition had to be ratidied h'j the .?&OP‘C og' Nevada
Noe it Vo Nave \ega\ é-\am&inga | -
T 1664, Yhe Nevoda Constitotion's ratTication
Wwas PU+ a vote. The \-caa\ and C.bh"\'\'l"t:\CA'UG\ %Jes\-\‘un
-Pabt:c\ Yo each voter was not whether the Constidution
and 90 vecament Yormed Yhered shoold he im?osec! upoin
0‘\\:1(5,\-:1.:\' whether the Voter ap[)t\ouul o" such
z_jouernmcﬁ \oleing impcsec\ opdA himselt The voters
were hat aske&“ur iuxS\'c.nL‘t'w‘\eH\er the l\le.vQ da Const.

and Qo\le.rnmeu& shoold be 1mpmcrl vpon the peop\e. o“
Cc.\:\o-m?c., Arizona or Dtawh . The Nevade \oters had no

¥

\e_ga\. s‘:m.\c\\"na ‘\'o impose, 4 qover nmer\'\: U pon the \)e.np\L
¥ CalYornia, Avizona or Utaw . The ‘)eop\& oF Nevada had
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no \egu\ Sh.m\ins Sco conhu(_*l.m\lnj Bind Yhe people oF

Cal¥ernie, Arizona or Ut 4o @ goverment not of theie
BUIN c_\\oosing.T\\e people oF Nevada could only choose a
government Xor themselves. could oaly accept Yhe Yerms
X Yhe Nevada Constitotion Yor Yhem so_\vgs.

Se properly, the C\’Ue‘.‘a*l‘on put to the voters in 1964,
was whethee they Yhemselves consented Yo become
SUL‘:‘E_C_{S Yo the ihcorpnrc&d cAovern men'l' Yot the
Nevada Conﬁ"("cu'h“on A.esc.rfbec‘.Thc, q’UES‘l’fon pu‘r to
\Voters was wh;*\\zr 5(\\:3 au;e,p*u:l Yhe Xerms o) Yhe
Can‘\mr_\:,gor Yhe Nevada Constitobion was « Cm'\\'ratj’
A&scr;‘)fns the I‘th‘.‘) and dubies 6% 4wola) par‘\'fe.ﬁ-"l’\\e.
ceople ot Meveda and s gro Posed gauunmm‘h‘['ke Voters
coulcl On‘lj accept the \'ums a§= )t\w_ Qor\'\mr} ¥9r'

ﬂemse.\u&s] no"c ot o\-\«ers.
The Vote

‘n\ere. i5 na recdrd ax who voted w 1844, Rowtever,
tWomenN were Pml\:‘m:-\'p.—_\ Lo va'l'fnj._l[u&,anj women “\n'na w the

Nevada Terrﬂ‘org n 1864 Wad « anernmen+ imPﬁ.‘Serl epon them
withat theit consent o conseltation. Blacks were not
permH’l’ec‘ ts \f6+e.."1"hc3‘foa were inVoluw\arf'S 5ujnjec_+cal 1o a
gaue.r-ﬂmen“ not o their aion e.[r\csn.sing ,The same 13 Yrue ot
Netive Americans. fersons onder the uge of consent were

also e.!cluclecl.
This \e“’ onl(:, white males sver the age a\ consent

who were allowed te decide Yhe C‘:Jes‘\'(m’\ o% the Nevada

ﬁa.\s-\‘:\'u’ﬁun‘a tn*i&.ic.a\-icn. As women campose mos~e ‘H\rm
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\:i?\'g percent aY-ana given populc&(on, males were a
minority. Given the low Fibe- expectancy Yor people o that
Yime; petsons under Ahe dge & eighte eal19) \ike\:, composed
a \arsc ?er(:en%.ae.-‘ o Yhe popelatian and were also

etc_\Utlt.(L\nll\'\\ the \JO'\“H\S .Seﬂhr\en'\' xur‘“\tr qawowe& \aq
the evelvsion of Native Amesicans and Blacks, the

Nevada Constitution was catified oaly by a small, Small

minc.r:"’rg o Yne Nevade population. |
Further, i} is oaknown how many ot e small minority oF

Hee population-white males-were preperlyintormed oF the

Vote.. Mureouel‘]o‘ '\‘\«aaa;v&ormed, dis not Knoiwa hew ma ny ¥
Hhem met The \io{'ing ceveria ; Bt any existed.

Itis :’w‘s‘i\ﬁ\d’ vader these circomatances, that m\\g’ tenlio)
percent o& Yhe Nevuda pepulation voted vpon the

lcangtitutions ra{'it icaXioa. OV Yaat small mfno-rﬂ‘cj , ne&.rllj hald .
fould e votel aqainet ratitication. So in Hhe Yinal

anaigsfﬁ, W+ averyg well mag have been that rovahl y Livels)
perce\n{- ox' “\c Ne\rau\c. ?opula‘“onlc.omposetl E\L_c\Uf:We.\lj og‘
w\\ih ma\e.s,\rc{'e_d to f&‘\’i‘ﬂg '“me. Nc\lacla Cavu‘a{';‘i‘u{‘fcn and

‘tmpaw_ a c_puernmen{' oF Yaeic c\:\oo‘:imﬂ Upan other white

males who \Jo“\‘;& asa{v\s\— m‘\["\ im‘\‘ioﬂjupon white males who
cliA na’( mee‘\‘ vo*ing crl"\'erfg"upm\ women e.!.c.\uc'u] \‘m M
\ln{-?na}upo.\ Blacks exeluded Yrom \ta‘i-{nﬂ'l vpon Native

Americans excloded Yeam Vo‘i‘;ngiantj vpon persons uac_ler the

Lge a“ conaent whoe were excluded Yrom va"'n'fcﬂ.

Lo v

A 'in\a“' Soall pc:rr.e.n*cxﬂe_ c:&- Yhe Nevade popula\'a‘m
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approvaﬁ & ueouernmen’c and im‘\mu\ W UAu.:'.\l;na\tj upoa «
large mioriia.Sm,h o rakdicadion is nok democeatic,TY s not
Vakid. Xt does not meet e veey basic wYeraationsl
standards. TR Jimmy Cor\‘er'\\n.x been Q\Cu:,\r\o_ woold-have
condemned the vole in the .Sl'roagesl’ terms,

As soch, becavse He Conatitubion o} the United States
5pe.ci&iu.\\g sta¥es Yhat ne government foraed wu-u'\-ocl- He
will &% the peop[a '5 \a‘g;'Hmu’(a_, Yhe qnvernmer\+ ari'g;m.h'ns
Peam the Nevada Constitobion held no \egf‘\'imq\’e_..
au)d\o-.«i-kd.

But wmore 'mpor‘\'an-“(j‘ﬂmjt small minaritu ot white mles
n AT aho rodiXied the candidetion only o) au‘i"'\or:‘\’n Yo
acceot the terms 6% Yne conteack Yor Yhemselves. Ae the
Nevada Constitution sets Sl‘cr“n Céh‘\'rdcxua\ Yerms bei(we,c,n
the people_ and the govgrnmﬁh\', Youe rcs.“xﬂina soch a :
contrad codld On\g ra‘\&gi\"w \\\emse\\les,aaae_p\' the
terns Yor themselves. Jost as the most hasie leqal
principles probibit Yhe people A Na\ladd}rr@\ mﬁsi‘\g «
Consttvtion and imrosi'uﬂ @ 90\![’.(“‘\&"\{' vpon the pec:ple. a‘r
Cu\it.ornfa, Aci2ona gnd Ukaln u;E‘“\GU* Yheir conﬁeu*,“n\e.

Same Princt p\e_s pm‘xib;\- & small group [X’ voters Yeom

‘IMPGS:V‘.S a4 gav ernme_l\\' upon 'H\L vast Ma-loﬂ:l"g u.:«"l'l\ob"‘- 'l‘Lv_i.*
Consewk or Consu\sgx}fm\.“eg- held no \eﬂa\ au#huri'{g Yo
l‘&‘“&j G Ccnﬁ“’&u.‘h.’un GI\.{‘ impcs:: & QO\icrl\mtl‘\* in\la\Un‘}ari\Q

upon athers ons more ’(\\cm )(\\63 \\AA \ega\ au#\mg(-}g -"o
Valn'a\a"l'e. & ,con')crac.'f cnd make l‘¥ hfhrlfng UPDh onrs

qu—"“\ub't' Hnejr con'ierr\' or cos-\suH'tckon.
Thu.&, by the mest \un]amen‘\al prina‘p\cs a‘t contract
iuw,‘“u. Nevada C.o-.'\s’t';-\'uj(l'on,rulf&ld vadet Yhe mos b

0
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debiovs a‘ civeumstances ‘:nj a small elite wodhout \ega'
aothsritq Yo bind others or invelontar iy impase a

5dve.’.l‘h men“‘ upoh c.'Hucrs, 15 \ega”lj \IOihA. I\I\A wd\'nn 'H\¢
Nevad C.onq'\'fl'o'l'(na \IafrJ,H\e State a" \\\e\laa\d, as aa

inc.crpom’rpé end ijnj, ia nonedistent.

Nevada Constotion \boid as Contract

Pehitioner Justin L&nf,&orr\ was notalive n 1909, He
ldid ot ra"fiks the Nevada Constitution . Even as Suming that a
select Yew white males in 136M possessed the lawlol
{eu*kari-‘g to applove eonteact and Impose ¥s conditions
upon the vast rna;\at-i"\g ost Ye Nevada Qopuia-“fon w[l_r\\ou{'
heic Consae\'\"'womu\,Bﬂa.-.k.&,klc.‘\‘er R’\.dr;ﬂmﬂ-ﬂl Young
paap\c - ¥heve exists no ralionale Yo e.sL’(anAt‘ns red
that au'H\orf-ltd and pﬂ‘mfﬂ'fna Yheae seleck xe.nu white
males Yo impose the gqoverment of Yheir chossing
imic\uav\ari‘% U pon all Xutoce gene,ra.\'n‘on'ﬂ.- |

Those select Yew white males in 2968 did wot have
leaal 5‘\‘“31‘:\3 to impo_se. & ¥U{'.u:¢. yo cerament oF some
Uhlcnowa l;om?cﬁi#fm vpon Justin Lanax«‘apa,a‘so vaknow A
and i the Soture Those select Yew culy had the Vegal
Shm.!ing Yo C_Dh\'rac‘\'ué.“ﬂ bind Wemselves Yo a govern ment 4

their c\«aua]nd and inaarpara’tc Yo vole themaelves Ta order
-tor thia court Yo Col\‘\es\(‘ TJuskin Lm\.‘:’!:-orx‘."s (.on‘f.iaamen"\ s

Ic.uxu\,'\\' must detesmine the aotnocttu o\ AN
anonymMsL s selecd kfe.u: twom 1464 to ’mvalun‘\'arfllj

.iMPb“:ﬂ_ a. ﬂoU::rnMen*,M‘l‘ c»\\uj L Poia all 0\ “t\\e.i(' X&\\Ou‘
Nevadians o} their time ot Yo impose a govcmmuv\' ot

1
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&u:\’w‘ﬁ- 53rranger~5 UPou‘\ [ majori}g o" &u“ure. S:\’raﬂjet’:jﬁxofeuer.
Since '“ne_ t“é.gu";mr.’tp. am;\ unJemccra-\‘{c. m’:i‘? |‘¢-_q‘\‘\‘on 0‘:'
e Nevada Conatitotion in 1‘3(»"!,\\,\.;'\' gtmzra{‘fm’\ ex SR

whe qave Heie consend Yo \m; roled has died. Their

contractual agreement Yo accept the terms oF the Nevada
lColv.‘l‘ :‘l’u‘l’fu.\ and Yhe ru[e. og '\'Le_ iht.ot?dra:\'e_t‘ go\rernmen‘l'

Cra.c.‘l':J \)«j ik also died width Hiem. The ihcwpom{’fﬁ o} Hhe

Stale nx' Mevada has never been rencwed . Tn SUB.sgctum;"
taer\er.x“o-.\.s Since 1‘§L‘i,m Nevadion has gh/en \e.gal

Ca‘c\.’:en‘\' \'o \JL gov.-,rnecﬂ bs .Svcjn A CorPora{‘feh noi \'\as

anyone accepted the Yerms nor signed Yhe contract that
Yoe Nevada Canstitution cepresents There 1 no basis or
Gs50MInG the consent oF e peo[b\q in 'H‘ae.‘l'l‘ curren‘\‘_
composition, and in cesbinalue par\'\“cu\ar, the pet doner, o
L‘!L ru[&d' |

‘ﬂdcgg.ﬁin% B[%um .e_ni;‘(} Implfeq‘ qu_uin:lt

Theee are theee@ PR ple ar%umcu‘}s oot ;:omw\ah[ﬂ pu‘f
“arwam‘ \‘o :5us+i¥q “'\:', f.lf!:'\'c.nce a‘ H’\t’. incorporu-hA S'\'a\'e.

o‘z Neveda in pe\rpe:‘ruil'q*- \'\na“ fﬁ;\\\a} once Voted inko
evistence, the Gtute oY Nevada covld exist Yorevers Al Hhree ()

areumen{'s are based vpoa an assevtisn thal Ahe peop\(_ or

Nevada have inl.p\\\Cl-‘\'\,bs aiven their consent to be sobjects

and Yook Yhey hove implicitly accepked Yhe yerms ot this
.‘Sul-sjec.'\’u‘ad\ _“\rcug‘\ \‘\1L;r OA ach‘ons .

BC !!'! L % ] ayYes
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Tt s arrduac\ Nk, by Paying '\'a)ces, paoplr. have
'\m?\fci“li gtven Yaeie conseat to bhe vuled by the State a‘:
Neve de and have accepted the Yerms o subjection. this
i4 not Yhe case. o :

Taxes ate not Volun{arg._[axcs are \t\ll‘m}‘upav\ Pay \)a_iare_
Puﬂc\w_c_\(s ever reach Yo werkers, Taxes are \evied upon
purchased goods beXore consumers ever Yake posséssl‘on ot
e c\‘woAS- One 15 not pravi‘..-]e_c\ he opjr\'cn o“. not 9011\-ng
Yaves. ,

Thes does not demaonstrate the consent ot Yhe 30\;““&&.
TnSack it repeesents just e opposite The Stede of Nevade's
approprickion & Yaves withouk consent demonstrates the
gouernme,w‘:‘s \«now\eﬂge \'\-\a\,i\' Yaxation were Lkt as a
\loluw\-aﬂj a’c’c,ﬂm people woold reluse bo pay and would
pern\i‘\' \'\\e. scu’ér'nMew\ Yo CcnapS&a 9 in orAer Yo Prt\len“' thel -
pe::?\e‘s \Iolua{arnj re.jar_h‘om ot ﬁovernmeh“f,“\c State of
Mevada exacts Yavation \‘\nou:j\n Yhe same metnod Dsed
\::5 cobhers and -\-Qraﬁ"fs and School yard bullies.

ok

T} &t‘%Uea ’t\m.‘,\mj \mldnﬁl Paop\c. have im p\;ci‘\ij given
New consent Yobe ruled \a:j*\ne Stake A Nevede and have
acc.ar{eé \'\'\e \-arma o?- ’\’\nf.s sw\r)se,c\'fos\.ﬂfs 5 no*\' ‘\'_\M’_

Lase.
To begin, ::m\.\_.‘ a small Percen’mge o the populah‘on Votes.

bR a.\ﬁ\'\.ina, Yhe Vow Yura-oot Lo voting implies the
rajec‘\'u‘un,ox taauermmen“' \3-5 Yhe vast majmil‘a o‘ Hae popu‘a‘n’m,ﬂ

Mote SO 'Hmn ‘\\'\e bc.“o‘l‘s a\‘ O .‘5W\a\\ perc.cn*ast; imp\fe.s *H\e_
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The acc:\)“'am.e, & Sc)\lerme.lll“’ \-\au.c,ue.r even the act oF
\la-\mﬂlxor hose who casta ballet;does. not imply consen'\' +o
he valed \:q s qovernment,

Veters ave given o ptions o choose vndee what condibions
the %bh‘&rl’\ﬂnébd’ exists. The voter is not given the op‘l'lla;'\ oF
re.ie-_c.-l—inc_\ government cwer‘Hﬁ and ew\?rc.\g Yheovgh the bellot
hoX. The gouernmer& dee s not give soch an opticn. |

N rope vickm who chooses Yor ¥he rape to oceur c‘yi'cklg and
as physicaly-painless ag psssible--as opposed ¥o Slow and
tortous=cannot be said Yo have “u'mplfed consent 4o be raped. A
rcla\nerﬂ vietim who dP%’g to cooperate with & robboer bo \essen
the a\rumr_es a‘r \nloac‘ Gl\ec‘ catnot boe SCJA Yo "\ouic, ;M\)\ltd
consent’ Yo be cobbed Tn the Same way, Mevadiana wko
vote inarder Yo V\\\.Uevme the conditions ot '“mlr

l\\\]b\un‘\’arg Suh“ec.\'mn c.annal' Le_ “:mJ "'c \'\a\fe_. awu\ tmpl e.A
[bnse n{’ +a “H\e. aovernmo_n'l's |ll¢3.hmu;l¢ rule_ over H\em

'“\e.-j are s‘mp\ﬂ aﬁe_mp%ms Yo make mw.,\uw\'amj «5\0\\!&!‘11

o which \\nc.j \eave been SU‘ojucieJ boc e \rasspair&u\a

£ eteving Tertitoriol Boondarics & Ne vad

Tds cmaue.ti Yet by tn"'erl‘nﬂ the tercitaricl boondavies
& Nevada , people have wapliciy given Yheie consent ¥o he
tuled by the State ot Nevada and have accepted Hederns
& Yaia sohjeckion. This s net the case.

Ir\ M*\\a \ocjtc. " ‘“u': arﬂum&r\‘\' 'H\e ‘3"4“‘:. 0‘ Na.vacla
\cma as*a\n\m\\ah \l(s au‘H\a ‘*‘j L\l\%ﬂo\f_ “w'; prcc.e_edmg lh‘\'o

“\'\1: ’f(.fl’l."‘.bmu\ Bouh:hw‘le.s c\aww_J ‘05 ‘Hne. 5{'a‘l‘¢ 0‘. Np_\iada '
rmsona\alﬁ iv&:ﬂt mr:c\ 0\ \'\ne, Sjca\‘c o\E Me\mda‘s C\QI‘MS +o

Yt
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-Cau}\xoi-i%g, ie thos imP\ ity consenting Yo the govermment's
Yerma.

T\m. S*a}a a¥ \\f_\lac\.m \mxs C‘aim-.& au*homdnj uml

Jorisdiction, However, anyone can assert auﬂ\anhltd and
urisdickion over an acea. Any one ot Ye millians of
Nevadians can pmc‘aim Yhom selves King oc Doeen oF
Nevada. Guch a claim does hot wmake their avH«&:’#g
|e3f"ima}e_. Pursuant Yo e Constidotion o} the United
SteXes . avthor 543 Ve Oin\lj \ag[l'ima'\e_ when ik s Vormed
Yeom Hhe will of the ao\mrne_c\.?nd L1 Y .Sjramlara, anyon e

pm:_lalmincj Yhemselves kina ot Qoeen o Nevada woold be
mvalidated-~ ac would be Yhe State o‘ Mevada and s

COhS’h'\U“'ion. which have \ﬂb"’ been ra,-ﬂ\'\\ed bu ann _\i'u{nu
Nevadion.

It is acgUed Yhatthe Stat. oF Nevada made its daim
a‘ au“\or{jud \ong aso.\—\owuer‘ the passage ot fime
nerther mr‘tiaa.‘\'es nor enhances Yhe \c.aﬂ'fmac.a c\' the

gowefmaw\':, AR \'o C\U“'mi‘;\ﬂ‘n‘\e. pa.s‘,dge_ o‘?’ "'fma 15 r\C_i‘\‘

deXocrimative Yo \csjﬂ'iw\acg-"ﬂ could aLuﬂa Po«;si‘ol& Mmean
hat this a\\egec\ State R quada Vas SO'H“L“ away

w.lL a \Ja.s* b&mbooz\cmen'\' ‘*or ‘cu- Yoo \cmg.

Pc.‘k‘hcr\er C_on"’e_ncl.& ans f‘; 'H’\E casec

This “e.s"a\n\is‘\eA 5cu-rijrm-s:]ﬂ argume.n‘{ Yo J‘u.s*&g e
State d‘.‘\\\&\mc\a.\tﬁl;'hmaclj Y -ana\ac&eus Yo the A
:\U'T))t‘t‘-:cn"((on used Lnd a scheol JdaN\ bolly who divest s
sther cnildeen oF Yneir walk mnea.Suc.L a bully contends
that Yhe other children Xnow he heas establiched his “*ur‘ﬂ,

and '\'\\eg h«mn aré aafe oi -\:\\e_ pc v\u“'fes&or 5‘feppiv\g X‘ob{‘

on \\f.s “-’rurF”, (AIM.‘ ‘“\ere‘bre amdan& en-\'erfns C.Dn.iewk& \'D

15
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Wb or hev own rc‘\n\:e.rﬁ.Bui' svch an arﬂumudf presupposes

ek each vickim agrees Yoot e louily has the autherihy te
proclain \ars Yust e the Niegh pace. '

Inthe case ex e c.l\ag’ml .":':\:u\-.- o\-r Nevada Jhis s 'cl.-.arlg

not e case.hs a\re_mlud described e Conﬁ*il-ul-n‘m_\al basis o Yhia
incor‘)oﬁ‘a\ed gm"e&nmen‘\ 1% \ega\\g \loft\.'ﬂnus,ung par{-ﬂ Yo

enter the terrilovial boondaries elaimed \md soch an
i“e&i’-\-lma&e_ QOVernmevx* cannct be presomed Yo ar_r_e.P‘\-

and recegnize the goverament’s prima Yacie claim Yo it's

“ad?

Nnply living within the Yerritarial bovndaries claimed by an
i“aa'\\;mﬂ’g power does not demonsteate o par*\-ﬁ‘s imp\iea
Consemt Yo bbe ruled . Such o cdcual‘nmen"z rules net an Yhe
basis o Vegitimacy and consent bt upen Yorce and power. A
po_Ople. voled uader sock 4 basia are not cibizens ot

Slaves.

The ratibication oF the Nevada Constitekion was not ual{A,
as a smc.ll mfno‘-‘i‘\tj kac‘ no lega\. ‘a\‘umliws"{'a impoqe G

Constlubion and gouernmen'{' vpo others withoot consen{-. As
[} coh'\'mc\ with dé.\iv\e.a*‘(eh Xetws and A:"Mch V‘i‘g\nfs and
dokies Qor \votw ?aop\g and Ywe c_‘o\le.fnmeq",‘\'\' coild

oaly be \binding Upon Yhose whe raihied it Those men
were dnonsmovﬁ' and Yheg are now Aeazl,\;d."f\nau'{-

fe_“gw.;.,\., eie conkvack died with them . No one
\Iuins has (.Dl\&t’.v\\'.ea Yo Yewsthe incorpor a’n‘o-\ o‘ \'\\'&

6
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‘S‘.\'CA‘L c." “e.\lm:\c: Netr ';lo\.Uh‘\'ar;la 'Su\nﬂf“e& ‘.'c \—\\e, hrms

u‘ e con‘(rnc,-‘\:'—' Yhe Nevada f_ovv;klu-\u‘an . Those who
tontend Yo ack on belnall of Yoe Skate ot Nevada are

kruut\u\u\x wheriors o e AeaA corPova\Eon wfjc\n "o
\ega\ s\-um\ins-

’ﬂnua,ui‘\\n ‘\7\~e Nevade C_omﬁi;l'dhoh \loid,‘\'\ne 5-‘\”53((. o"
Nevada was \ajal\5 nonexistent. Even aace.ph'mj Ne

votXicakien of Yhe Nevada Constitolion and its \ofn&ing :
Characker uiwn Yose wha ratiVied it Bne CGnngu\ Atec!
&\Oh‘a with the ger\e,ra)tfuw\ whoe '\to’lunhxr{\g acae.p{wﬁ s
terms, thos malring the State o Nevada, aaain,

non ~e_x.(_s+ em¥ c

As o nonevistert parcty, the Stake of Nevads had no
\&3«\ S’mndfnﬁ as Plaintidt . The cooct \ac.\(&a party

juri's«:\ic.\:{nn sver the State osf \\\aimcia, u honevistont
Pf]x‘\'a.

Aurisdic) v Ju skin Lang‘;orc\ D.e'}.‘e_ﬂdgnil
Peihinner in Yuis Cace

The ackions ot an oNoNYmods seleck Yow in 19064 do
het \pose any conkrackoal burden upon Jushia La.’\g‘-or‘rlt
Lanaicr.:\ did not ra\?ta the Nevada Constitubion and he did
vot 3ign it he did not agre e Yo its Feems and did not
Ggree Yo be culed by any ir\r_orpor-u\'nl e.n*u'}ﬂ ca “fv\g

itsell Ve State of Nevada. Juskin Lanc}md hes
beeached no Ju¥3 swed Yo Yhis alleged State ot

N&\Ia;la..,
Lans&.oﬁl Nexveavr \Ic:\u.\{‘ar;lad ‘)afal 'l'cu(e,j. lle, rhc.s
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have vobed While he Lived within Yerritoeinl
boondaries whece the Cl“?ﬁt‘r‘ Shede o Neveda asserted
ﬂau’c\nori\d.]ue{tiu Lanﬂ&.or& never gove consent Yor te
a\\papé State ot Olis Yo Av_._:\cme. s c.ujt\mrt"cg wheve he
lived, where he himselt execcised de Yacke authority . And
quen Justin Lahasooxs. awa'c\ga\a\rcx\{oa a‘ his éwn
au{\nor&j. puer \ais swn \namel it woold appear *Lc.)r, wikh
opposina C\Cx;t;ws c& au)t\mr&a,-\—\n ere E'ﬂff.‘{'la'\‘ maﬁ\',a_
Yeeritortel c\isvu{'e belweea Poweﬂ‘s.ﬂus_,Lan3¥orcb
has never Provfderl consent oc lmp\(eJ consent Yor the
Shate o Nevada Yo claim Jostin Lohg\or& as it's
Su\)\"ec}(c

Aa Tostin LQhSYrorA was net sula\je.c_{ Yo the au}\\orih
o the a\\aaer_\ Srote c&. \\\e.UaAa) the goUernMev_& \ack s

juriﬁ&ic\'.(m\ over him.

As the Nevade Constidilion 1o \tﬂa\\% \Joii.\j"’\'\e State
o Nevada (s, ot \”L’A: a dead corporation and a

lecjc.\\b man.e.lis{eﬁr on\:{)cg TS laws ace void. T4 was
withool au‘umc-[\'(d Yo \re.su\a\'e_ oF govern Yhe conduck
o" Tustin Lan tor:&t '
3
Fur-Hmz(‘J a6 loatin Lﬁv\tj‘uz'\! was$ never o éullje_r_.‘\f GY'
he StaXe o‘ Ne.vAAa-\'\l_% L'o-naluc‘ aGa never 46 ma Ree

-tc.r -\\Ae_ QOU&vmmen"‘s reau la"‘.'c-.'-'\,e.ue.n is' 'H'\e_ SWe.f‘nme.s'\"T

lew \:ui\a evisted.

Mc.reo‘derl 0s Justin Lcmagorel has nevel agreer‘ Yo chide
lanj and cl;t."'c.*t.s n" ‘H\f.‘: c.“etjez‘ g—"u‘\'e_ ot X\\e.uar.\a t.‘.\m} \na:; .

1%
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never entesed inka cmy cantract agreemy tshe ﬁubjcc_“’
Yo it he breached no legal o contractual duby Yo the
alleapd Stete . The all eged Stote o ONevade has no basis
Lo \)fiﬂl‘d;hﬂ an actron ageis ngi’ Jostn l.aug“a.m:\.

The rax‘oro_, on the basis oF (1) the stakes \gd.k at
le.cb,.\\'lma‘\e. auth o-ri*‘a and leaa.\ etfs*ence‘ (Y Ieskin Langxor&f-

conduck not heing o matter Sof the gouernmen\:.s |
regulc&ion, and (3) the lack of Tuskin Lanskm-._-\‘s legal or -
conteactoal dﬂb to the aucrdec\ State R MN&\I&AQ,“\Q

court w Yhis case \acked su\ojec:‘( mater

juri.ﬁdit‘hcn.
v

19
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" INECTE CTIVE ASSTSTANCE (X
.S, CONST_AMEND. V' V[ VAT XL _

ACannsel does not cross-examine WM.

choet count T

Teial coonsel l“’\oniau.le. A McNeill did ot cross-
examine HH. in a‘hld tas\h{on about coornt T ot
"\'(’ia\,.ﬂﬂe_ or\\% \'es'\‘;mang obau"' Caun“n et teial s
attached as Exhibits 1,2 % 3. Which is pages 57,
54 ¥ 54 X day 3. Wik counsel not cloi‘nﬂ uny cross -
examinction o} LK. in reaar-/ls to covat X, it leaves
leaves the jurtﬂ Yo believe the pe'\'fl'foner 15 aui”g
becaose theee was no a’ej;e.Me_ Yo i{'ipmr_m_b__u__
Eduards, 16 F. Sopp. 14 4506(E DAY 491, See also
Deiscoll vo Dela, F) F-3d F0L(4H civ. @as).

The Pe;’ti'hanerj coonsel on March 16,2010
alodted Ythe Juc]iﬂe_ Yo read a Alen Ckarcje. 1o the

j““ﬂ' As cli'.s'aue)sed_sb-grg. i allen '(‘l"\d“ﬂ& was
Nety coercive in nc.-‘-ure.,‘\'\v\:s was discossed in Yhe

(_oun'\' \abe\ed Coercive use b Mlah C\\arge_. Fcr
counse‘ nc* Yo oin;jec‘\‘ Yo this was PP-&;‘UC‘I.C.;CJ\ Yo
the petitioner,because by allowing the judge to
do Yais venders the verdick vareliable, With jost
pnder 24 hoors pass;n«a ter being « kunﬁdurg an
'H\e,'junj Yoremen na"l';xrainﬂ he court bath ngsj
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ﬂ\e, ;‘Urld wa‘.S ‘\‘G\cl ‘\'0 C.On";nue Aelihera‘h‘ans "'\\e. X'tr ‘3'\'
Yime. Vhe. second tine “H'\elj hcx‘\'miul the cadr‘-l', the

-jura sard Hf\cs hod reached o decision s 9 out o¥ AP
C.OU»‘\“S.T]\;_; i.s wL¢n ‘H-f.J..rtj Wwa s tecd ‘Hne A”cn t:lnav"cje

/) l‘l’ Wwas &L)(n’)" ipm‘u)['lfcl'\ Mean "Hie.lj r_’P't-})‘ﬂf&"'}'fJ
Gha“”m»r L’ l\ours [ne"or‘t_’ ﬂa:ns lnnme,'“\en Came hac_k a“' ‘ga‘n.

and ceached o verdidet chout 120 pm.\thc\\ Mecns “H\&jdrxd

Ael“nerc.‘*ec' cma‘Hm'r 4 om:b o L\C\\" \nwrs \t\ex'ar.- CD-’I\I\V'ICJ to.
an Cngl‘e P_MPW“J l:\u+ C.\I'\llj :.'.“'af‘ kdl‘ma +.14 H\a f_'aitlc qu'H\ Hu:

less \Ib'{'zg n&ec].é 'l*o Tee Uc.lm:r"a_ 'H\i‘er Vo"‘e. Couv\ SP‘

Slwuu have moved or mf.s"n}..l or aLJo_c\'pJ s this.

C)Cotnsel Mlows Vielatign ot

.- thiM.P« 2‘1_(6) .

“e_ pe‘\"n"(fm\er ‘&.ils ‘\‘a nO‘I’t‘lfd “m. +rl¢| coort
that & 15 vislating Fed R.Crim.P. 24(8), by nat anly
s.iw‘na\] Ye stete more premcp'\'ar(j c\-..:.\l.pnjes allowed. Bot
cleo l:ud aivfmj Adense less Yan whet their suppose
"('c. lr'\aU’e.')r\-fs renders C‘_0un_sel ;ne.xxdc_"l‘:ve. W UM erovs

wag:s.‘:irf\',.i‘ <hows CDunse[ is I’)O"’ ;am;lr‘or Lul"lL {he

\ow | Sccond,c_ou.ﬁel wes Yorze 4o be selective ahoot
how o &Pp\lj c_‘r\a”enge ‘.;'nnirc; 3 cllowed the atute to
be. there pff.-kgar less contentoos choot Yheir choices,
04, o Chroale, Heb U5, 6HY, €0 LEL XD (3P, 104 5.0 2582084
(11gu),5ee also Steic nd v, \A’c.s[-u‘nfﬁ'chj‘tba L.L.'J' . blG, o
Lied. 24 €74 104 5.0+, 205209541,

Da)_CDUn'Sv.' Fa(ls 'i('a Na‘ls’s CCJUP%’ O" 5u{)=’)r eﬁﬁcCl

Cuidence By Crovernment l\cjemc%
- D]

S1
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16

Pz‘l)tfoneu‘b Counse_l ‘t&i‘ecj Yo ho“l'f‘d ﬂ;e’- -\w-fc.l
covet thet Yoo Las \l&gas M&\‘P&PD\i"an Police

Depai‘%mew‘ anc‘ C\nf” Pm{ec:l'ive Services were
5uppressimj DNA Eu.'dan'cef\:\hqajf e Pa&i&b:.er wmeans

‘:JLJ SupPi‘P_S.‘;ina ONA Evidence is Yhat H"e"ﬂ ﬁ\‘fclv\\"( collest
DNA Sam‘)\es -trow\ &UE‘.ﬂ'ljc.;ha w;‘H\ir\ ‘“\¢ L\ame.’\\n[a wea s
A.On; n an c.H’ng“‘ Yo Keen the Yroth hidden. This 3

&\56 a\\owaﬂ e prosecu‘}{ov\ Yo manipulc{\‘& '“\B
e\n‘r.l‘enc.e. with in aecoreate DNA repo:‘\‘s.?&“(}‘\tion‘e.\rs
case shald not have meade Y Yo Yeial dve Yo -\\m's’h_.*i
wi‘“{\ou'\' CDLJhse\ no‘\ rloing amd'“nfnq c.\nou‘i“ |\‘ o\\owp_c!
proseaujrl‘on Yo pre.sen"c Yelse evidence and created
vindictive prosecution.u s W chean 460 U5, 4, %0
L.EX 1D 657 104 5.Ch. 203a(19sul)see. clso steickland v

)

mmn%im, NG 9. LL%, %0 LEL LD 6745 tou S.ct 1051 (sl

. Wad Yhe petikioners counsel done any Kind of
Research in regn.rc\s Yo the Vr..\IAi’cu o Wair DNA, She. wovld've

Losnd mora arbicles as Yo how irrevelant it is. Caumc‘

u_aaqlc\ Wave L)e.eh aln\e_ ge.“‘ -H“;’t e_\n‘r]ence, Quppfeﬁ‘;ej, (ovbse

as dissevssed Supta. Yere 15 no Scientidic \lc.lfc'i\-ij +o Hair
DNA. W hen 5ome:“\ing soch as Rair DNR has no Sc;tﬂ'\'{; re
\.I.:.‘{Jn"h_, 1 cannt be alowed to be vsed 1o obtain &

conviction, especiclly when the evidence is in accorate do to

‘H\c \ac‘\' T\b‘i all c\n‘Aenc.e. was Co‘,lcc_“‘ef) ‘rom \Le. arauegecl

Cvime Scene.

5
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US. CONST AMEWD. V. VT VI XV

WM\ coun:se.\ miﬁs{hg ar no* )(:;\;ng M'H\‘e. G"'L\e_u'
31‘007\3.5 \Ih 'an's pe,h')(‘fon as ‘Hne'j were di'5aubsac’

- _.Counse.\ ha‘\ raisihﬂ "H?ese. 3roum_ls weflte

prajuclicia\ 3(0 ‘(\\e. pe_\‘t*\‘ov\e.f beaaust Cz"" \enj‘\’

4 o the grounA would have reversed the
Pcl-i\'iower:s diceck appeal. T+ would be &
misscarriage o Jostice Yor Yhe covrt not o consider

all these groUnAS.CounSQ\S‘ ¥a\.\ure 4] g blav\\‘a\n{'
disregavd nat Yo raise Hem cannt act as a

wawer L'R' “wm,.‘é‘cinson V. \/Jg“’(e,f,"lm F. Supp.lcl 49l

(WO N, 2006).
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- . R ROR OF STrw ,
U.S5. CONST AMEND. ¥ VI VI, XV
AC Du'ﬂﬁej Moo Kinew Se[ﬂe_v\cim% Laws4 \, ‘

Tlne pt*‘\'\('ioﬂe_fs COUV\S&‘ “a]\e& c.j( a maJ.or
par-\ r_& hee duties uhich are described n
criminal Yaw 84L Y. The Pe’fi“foners couvnsel showed
Wim no IaLd.c.\-hJ at Sem‘\'e.nc_;nﬂ ELJ agr*e.e}ng with
the Prosecuhon '“\a‘\' '“ne_ .sem-\'ence. os’ 10+4s |f¥9_
‘“\a‘t ‘\\ne_ \)ejcijn‘oner‘ t‘e_cieuecl H Sevs-t'endng on
Mag 40,301L 15 mancla-l'arg. The pebitioners covnsel
did net even try 1o get him o lescer sentence.
Counﬁe_\ fj\rj v“ dven *f‘ld '\'c: presen-‘( EVfAemte ot‘.

1mi-\'ne_$:3es n Lié, ‘avar o“ A~rE.C)UCﬂZ\ Sen"\'e.n ce. . H&c‘

Coon se| knowh all \awﬁ Yegc\rcl;ng 5eh')rehcn'nﬂ in
class A te\anﬂ cases, Coomsel wavld have Known that

NRS 193.1306M) 15 the controling statude in

Sen’(emr.fng S'or c.\ac,‘s h ka\ong cases. Tt .’)cu:f.s Qa Sen'\'cwce

& death or imprisonment in s¥ete prisen For ke with

[il4 wi'n\au{' “\e. poasi\n'\\]'\-:, 0‘ paro\c rnag) he im po.‘)ec\,‘“\c
Key p\wase i Yhat is “mag be impased”wlu};\n over
rdes the mandatocy tern CShell” within NRS201.220,

which w torn makes 10 to 13e @ Sen‘\encim range.,
LS. v Gete, 432 F3A GL(DC.Ci 1997 See also
\aliggias v, Seith 544 0:5.510,150 LE.2d. 471, 123

5.ch 2507 (1008, Eadst v Neck 653 F.3d 624(CH cir 2011,
Fitzapateick v, MeCormick, 469 F24 n7(an cir. 1989)p 1251,
The cauaran“ee. o‘? c"‘ea)ﬁua assistance of coonfiel

b4
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ébﬁprn’seg *wo co fré.\a)fiée, e ¢J\Ah'“\e. flg\n'\‘ Yo
reas;o-na\n\q compeXenY covnsel and Yhe vight Yo
covasel's undivided loyalty. Mannhalt . 47 F.24 ot 599,
Ceiminal Law 846MH "Ine“cc_’ci\te-CounﬁeL counsel

Can d&prfve_ Q cletpnc'an'l- .S the N‘glx‘l‘ to t‘“’echuf_

assisYane e o" covnsel simpiy by %;Ima to render

Cu:\e.q'uc.‘l'e legal assistence. 'da‘g-& V. %gcggpll,'-lﬁl Y. Supp.

1d U000 .See also Towa v Tovar, 541 V.5 %3, €0 <1,
124 $. C+ 1399, 15% L. Ed. 14 2096004, The Daited

States Suprem& Court n 4 'triclslané,“ expf‘esslg
declined Yo considen Sewl-encu'.-\ﬂ,wl-n'c[-.. s+ May Cequire a
diferent approacl\ Yo the Aexiu{'}{ua of canshitutionally
eNechive c.ssi_-;‘\'c.nce.“Cooper-S.v;j_%_lm_v. Eu'me_tgg;:,!;tw U.6.
44,126 40 Ch 492, 163 L. Ed. 24 33theos) quoting
Gheikland, UeE B.5. ut 650,104 . (h 2651, “The covet
has held how ever, thal any amouat & actual joil time
has Sixth Admendment Qignihmnc_e. impli‘ca\'fng e r_ng’ te

- : ) '
e c“e,c.‘-fue G.Ssls*am;p_ o" c.oUnSe_\.‘ B"%é‘”":“g e\

Hamling 107 09. 15 ,9% 5. (o 206¢, ¥ L EX ) 8300930

Grammas e Unided 8 tadeg, S3L U0.19%,203 X Finally we

ha“‘e_ “nu"( a‘\‘ apPp_uc.wFs Seh'l‘encfnﬂt"rfal cOvnscl lnilcc‘ "a

‘)rasen* any evidence or witnesses on his behal¥ in stPar\' a‘.’

a4 more lenjent Sentence Warner v. Shte 100 Nevw. (oﬁ.‘i(l‘ii'f?);
See alse Hags 4$L F. Sopp. 2. 118002007), Covnsel did ot
have aa‘ez\‘da‘l‘a \-\nou)leﬂe o‘ the low when she 5\10.‘9::5‘ up to

l;en‘\:encina. which led 4o couvnsel .S‘h.nc!inq Yhere and agrepinﬂ
with prosuu‘\‘{un as Yo semence befn3 manJa‘['arg.TLfs

rtases Seuera\ 1s60es whiek Yollow'

U\Cavnéel covsed @ conNick o inecest

99

55




ShRks D ARAITOO L o

—
-L

{

SR B s

HEH

A2 %o
~J O

oo
0

fSmidh v Lewis; 1% coli 34 349,530 P.24 5&4, 114 Cal.

(M Covnsel was inadeqoate and basically not present
(1did not advoeate the pekitianers cause ok sentencing
by siding with the Pm:-.e.cc%'om on the sentence showed
the pe:\‘i"haner ne |oga\'\-cj a" all

[5)Gave pe:\'f“'ionel‘s Arial covet kc.\se San“}encing intarmation

See t’\usseg v. Prince Gearqﬁ's Qounht% 901 F‘Supp. 139

4 .
(D, MD. 1945), The SuPrf_me Coort csx C&ll&ﬂb‘hl‘a 'n

Rptr. 6L1(44976) expanded vpon thrs Oi)ll—ga""!‘on 3

“An a“H‘ormes RRURT EX.PQL‘\'ecL 4o possess knowleJae o
those p\c.in and e,\emeh\'c.ﬂj pcinciple:s ogr Yhe law

which are Commm\3 Known \03 ue|-|-fn¥onw) C«"H'ol”neﬂ.’:]

and to discover those additiond rules o¥ law which,
a“hougl« not common\ld khown, May r'eacl[lg he ‘-ound by

sh\m-}c.ra‘ reseat—(_L ‘*r_-.ckmlaoes.u[l'hi}m_n\e f»’(\r\er rule o" :
ProYe <sionel Condoct counsel has apparewtly

'misplace_A s Role 1.3 which holds H\A:[o:l lawge_r shell
act with reasonchle c]l"lf:ﬂem:e and pmmrﬂ‘neﬁ in |

tefre Qan'\'fng a d:‘ew"(.“ Fa”Ure_ "m poursve. a pplfc;:.ln\e_
le_gc.[ au{‘lnor[jrg n Hme_‘% Fashion may well constifote o

Vislation aX $his roles

B.\( DUh"uf.\\!': neu)‘ech

The petitioner originally Wled « pro per Motion
¥o~.“ Disc_overg betare Ms.McNeill Yook over his case,
Yhe motion had a spe_cfxn‘c ('CCLUQS“' w ok For WS

pSgc\no\agt’m\ tecords, Yhis motion was gran'\eA Via

Bmmj Cmal GIQLTIO.BU“' ”\e 5'\'4."’& s‘}n\" ("egusecl Yo
56
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hand over these records even Whoogh it was ardered. |

tClasser N United St&igs_slls 9. (0. The

pe_)dsﬁomers counsel Yiled motions Yo c.om‘)&\ H.H)s
psgchslogical records and get an \ndependent -
pscacl\olocdica\ evaluation of Wi .BuY Yeiled Yo P"u} up
an adeclua{e_ arc“umen"‘ Yo Yhe Coi.srl', C\\SD Qc.:\e_A Yo
poin* ou‘\’ Yo the wur* “\a\' “105 wefe &‘reaclq'
geanted ina proper motion Lo stcoue_f‘ﬁ.ﬁounSel
c"uH' grguing when the proseciting ethorncy caid -’:l«e,«;;re
Privi\m‘gec\} when in Fact states argqument ia contrary
to Vaw. The stede likesithas Yo qyajce. nUMerous
stalites oot o¥ chapter 449 oV Yo NQS’ which qoes
atja;hf."t' NRSYLAR.I5S gn),ﬂw,lhﬁ(l\.go‘ﬂs ot those
NRS's nul\\‘k.-g the vee oF C\M:.P‘\'Pr 4% and support NRS

15 1423 (D, So not oh\g wos Cauﬂ&el ine_ﬁe&:\;e ‘\'od‘ .

16
17

19
20

A3
A7
45

26
L7

A8
AT

not know;hﬂ these la(.d.‘ir\ou-)r was inlbiHed by the
Sh.’ce. \fe_s cmc) E‘ec_k\ess 'A:’)teaor‘A xcr -H\e \c.uh

18 |Stuno v Dugger. 854 £.2d 9620120 . 65096770 Moo

Presen'\‘ CGSC,“\E, £§rr_um5)(ah¢e_5 Surrc-nams Me. \)eo.r\qs
I‘ept‘eﬁpn‘\'a'\ion o¥ S“’ahc" ‘Hu: :‘A‘a‘}e‘e Smil.ure. er. re.\ea bl
t;\ibcoVet‘g m:.*erfu\s*- preuer&ea [limd From a.s.‘i:'ﬁ‘\'i'na the
acCOﬁec\ dur[r\g G crl"]'n‘cc.l 5‘\‘&3& o‘ Ye. proceeAiug.“
See (ranic HbG vs. oY 59 a5 Under dho se
citcomstances. .. “a\-‘\\ausk covnsel [wa?] avm‘ia“g Yo
a55i5Y Yhe accosed. nthe Lkelihosd Yhet any \aw«der, even
a}fu\-lg competent saelss MrPearl was herel, could provide
&\X’&L’tiue assisYance Luad so small thet o oresvmphion
o prcwrlfce 15 appropci’alm. u_gl"l'l\cw!‘ Inquiry tats He
actvel condect c~'§ Yeid V1d. at (59-60.101 $.ct. ot 2047 |
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PA69. Dader C oh’f‘c',"%kgre\%ré_jLm;“u';,l("pmsumé )
that Stane was Pt“&ludfcﬁc‘ by mePearls inabiliby vo
910& Ccc)\ll‘ce. and gran\" hiw re' fﬁf'\ On ﬂroumejs oY'EU\a.

C ¥ oonsel Feled 1o Coﬁsu\i’ or ObYein an

Focensic s Expeﬂ\

Covnsel clso Nailed 4o vae any expe ot witnesse s
Yor the Pe;kl'ta nets Yrial to covater act the Stoted
wrtnesse s, (sunsef also Failed Yo pelricve the PLu_r;fcu\
evidence Soom LVUMPD and collect Yhe DNA samples trom
all peopL: inthe hame 1o compace 16 the plujsfcc.l
evidence collected Foom the petitioners home ta cebot
what the Stuts was saging ahout Hhe physical evidence.

Lindstadt v Keane , 131 F.34 1910204 oie, 1001\;3101.“].'.\

som detense covnsel's Yalure Vo consolt an expert
Tailute Yo conduek any celevant !‘e.ec:aﬁgl\, and Yeilure
even e r‘e%ues;',f LOP(és oY Yhe Umjerlg?ng stodies relied
on by Or, G::h‘lon. contebvted Sn‘ani‘n‘cqn“\'\a Yo \Wia
inc\.&eajfiuen86§.“sf‘e_ also fanm Sime ';Ue.-ﬁ%‘ 46
F.23 15715 (6 cir 5a2). T the pedidioners covnsel had
acscua“% ac)f antj)f\\'mﬂ examined Sgpem\'e,[ad with a1l DMA
Qam?\e.s o ?eople living in the petitinners home it
wodd have shown Yhat Yhe state was mﬁ:\orlg m{st.any‘rudng
e Yacts and m\'ﬁrepresg.ﬁ':ng evidence Tt also would have
ceeated wmoyor douobks 6o Yo e_\le,rtj'“\(mg WH. was sagqing.
Becavse her siaters DNA sample woold have waltched
ol the tems 'n(\u"c.‘\iv\s LK. and Pe};":faner thes WH.

Name wouiJ have never lheen on e r-&por‘\’;f ll( wauic‘ '

5%/
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E\wauc‘\l\ H\e_ pcmbe.n'\‘ci)('.‘an o“ For.u\f) fa ev[a‘e_nc.-_ Launje,‘

have hen sister KL< name instead. This aleo would
not \'\augm'lmplemeﬂ\‘et} pe-‘t{-.\-(oner i angthec
crime doe to the Qac‘\- KL Las c.\(‘eaclld sard t\oJf‘\fnCJ
hes \mppeneo\ Yo her.g'{ch&eq‘ v Hickiman, 57% .34 94y
(4¥w civ lDB‘l)p‘HL. Rein\mnﬂ‘.Circ_uA ]oc\ge'.'['o not prepare
is the greate ot cmtma oF ceimesito be prepaced batorehand
For ang contingency is the area‘\'es* o¥ virkves.-Sun V2o, The
Ak oF War 63(Samvel B, 6B Yeans. Odord
Daideraitu Deeas 29530 AY the Weark c.g.' an e.mec.)riva deYense
\o an m\eavm-h-_ ‘mves‘hga)ﬁn-.\.\.JIH\ou’c cu“icien'\ inuae)cfan‘\ rou,
a deYense a\\arneg, no walter haw ‘.n)ce,l\(gen’t ot perslasive
w coueX, cendecs debiciant pe,r\'armance_ and jespardizes
wis clionts defense .L,,.] A\W\ougln W was apparen"‘ that an

wwsve eriicel Yo the cut-come could be hest vesolved

7
aled ot each .z;‘\,'ucae_ o‘ e case Yo consoltd with a ‘;arensfr_

e.iper'{' ot anyy *\'ljpe. and thos Yailed Yo condu el Fne
ruAiMen"(rg inveshigation necessacy in order Yo decide

LpoA YThe hﬁ)tur?_ a§ -“\e_ Ae ense Yo be presen‘\:efl,[‘l\
deYermine "u'_‘:m'e. Yeicl what evidence he ashoold al‘cl‘, ()

fepare in advance how to covater Aamago‘ng expp_r¥
testimony Yot ngH’ be introduced by the pros ac.u‘l'(cn, and
[‘{'\e&)rec.\(ve\uj cross-examine and rebut the prosecotion’s
expeck witnesses cace Yhey 472 Yeahily during ‘\'\m»cnurﬁe_
o‘ the Yrial. Thete was ]nkac\c WO _s\'ra-\c.ﬂfr_ teason Yor

covnsels Nailoce Yo doso. bt Xvrned oot these ‘
re_peec’cea Y-c.:\‘-[p‘\"-l'ﬂures Yo inve.ﬁ¥fﬂa-¥e were. pchuAt‘cia\‘.

ﬁ\fﬂilobl&,&ou-ehsic_ \'tf‘:}(;momd h)uuid bhov e CDH"(’FGA[C*PA
the prosecutions explanation o the events thet Yranspired
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and woold have s\-ra-.\ﬁ\ld 5uppor{'e.c\ e Aexen 9%¢s Version.

See also Wolsombaack V. \wihite y133 £33 1392 1tn e §994)

< Senlew sk U6 3] 594(0nd cor. 1008) There

Yen
was no pe.ne.*m)n’o'.\ peoven in the petitioners case but
becavse & the natore oF all the different tygpes N sewal
cu\m:su:J Yhe petilioner was accused oF there shoold have
been some Kind of consultation with a‘-orens?cs and medical
expert. These experts could have been called Yo rebut
ang-\'\\fna e stete could say.

D.)

w Yailed Yo Ao wak bo AI_mpc.aci\ﬁ Ccmllj\.ufhinc}
\witne so \dth Price Taconsiskent Stakements on

t;! )".! ] ‘l ¢

The. p&'\i‘cfcners CDunSel_kc.;\eA o a‘“’emp‘\' Yo impeack Yhe
Cor\\)\[ﬁhiag wi“»‘\cs‘: wi"n\ Wer lmuu'; p\e. 5\‘&*&‘“9“.{‘.5 “r\m\' weve
ol AR ecent in NeiMenrsos wag‘a Lovnsel q&lﬂ&\so didnd

a“a_mp\' Yo impea-cL e neconsistent .s"c.:\aw‘\en*; o} the
Cﬁmp\a;nivu} wil‘nesfa, or a’c\'e.m\)“ Yo ;Mpe.ac‘n the

Com‘)\aﬁv\f\ng witness with medical evidence. U5, Fy. Rel.
MeCall v O'Geady, 406 F.24 VIO (FH, eir, 1940) p 133,
“[Dc:“enéan““)ﬂc(:.a“‘s ser_oml c.\\a“emgc ""o hf.‘: '\-rl‘u\
covnsels pecx-armance Youad SUccess in Yhe Disterct Cc.u-’“\' .

Tn r:ons?derfng Yhis cha\\e.nﬂc‘,'\'\ne courk Fivsk reje.c\'_ ed
e netion, relied opon by the Thineis appellate court,
tha the ::ﬂ\uh& ‘o impcar.‘n o )\'al'e‘s witness Cauho"(

Guppor‘& an LI claio. The courd stadel '\'&\a},*o ke Can~\mrg
several decisions ot bhin cootd e ctablish that dedense

covnsel s not vepresented the delendant Yo the

T 60”
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2l 4o pufsve ain impea (L‘ma CrOs5- ex.a_hnl‘mc(\'\'on ot pre sent
adn‘;"':as’ml pvi:]o_nce -\\mr\- wauu n a“ reaﬁomme pr-oloc.b{li#g
L4 S"f O t‘cc\soi'la‘n\e. al.:ulﬁ' an ‘\“ne. '\'ces'i‘iw\ant‘, c:s.‘ ‘“ne,

} - N . v
go\rarnMEhl’S mwigin lcie.a‘l’-&.'\ca‘}t‘om u):‘lnt’,ss. . cCa i?i"’

F. Sopp. «t 339, See also ‘:!:Lﬁ' coll v De.laj"?i F. 3d 101

{sth cin 1995 ).

EM eunsel Faled to Oh}]e;c;"(' to Prasec u-}grg‘

L propod osing Commet

On page €% Line 24 through page €9 Line 4 oF quj A
oF Arial the prose.c&or Miclelle Jobe makes the
fellowing c.omme.w‘l".“In 2016 whats his motive? Well; Yhe
deYendant is on teial Yor dwelve coonts Yoo heard Hhem .
all when the Eudae_ read the jurﬂ nsteochions to you. And
he Yook the stand ot the end of teidl _aNe.r he Vistened
b all Yhe e.viclence.,\eanl cll “\c_“l'e.f:{{'mawBtTha{"s
when the delendant decides to toKe Yhe stand. This

is in hee c\osihg anaumen* " an a‘“evmp'\' Yo clfscfecl;‘\‘

e P&‘i-‘\‘aneré ‘\'ag\':?\mmd,“[:rhc. progecu‘\'ar- m Yhe
present cmsa.nurguec\-j Yhat “unlike dithe other

wﬂne‘;Ses n ‘HM.S ca4e '“19. c‘e}enc\an{‘ t\c.s A L‘)P.V\er'\-* altc‘ the
benedit thet he \\as,un\ike all the other witne $3e5,19 he
32-{'.5 Yo 6i\ here and lisken Vo Yue ’res{imang o¥ all Ywe

other witnesses be¥ore he Yesk FieslIThet gives yoo
.\ -
a big ac\uan\'age_ doeonY Y. This was not o Factocd

argume.n'k.baSec\ on Yhe detendands )ras\':momd o Yhis

pa\'\‘w\ar case ot o generic argume_w\' Yot o

A
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deVendant’s credTbXG s less Yoan That X prosecotion
withesses solely becavse he attended the entive Yrial
lehile they were present only Auring Yheir own Yestim ony.
The pros‘:t‘_u“or‘s acrgoment was not based on the Bt

ba‘\'waef\ “\c \'es{'imas\ﬂ c:t)(\ne_ Cle&enc‘am‘l' ar\cl g'\’he(‘
#wi'{'ncﬁ SeS.RccHne_r', ';" was ah ouj(n‘gln{' bo\ﬁ*eﬂ‘hg o‘ the

-prosecui'fah wi‘|’ne55ts‘crecli\r1{\1‘\'g Vis-a-Vis.. hased

50‘.6‘3 on the defeadants constitutionel right Yo be presen‘*‘

duving the briclbtate v Cossidy23¢ Conn. 11467 o 2d 99,
904 & 017 ' See also h%g ed v P a-r-&ugsgglyg.) 155 ¥34 9902nd cor 14914).
Tes Ywis is an obvisos kac‘l’, Yoot Yhe peditioner

'\‘e.s*'&nje& last. Bot Yor the state Yo make Wais argumem"
s Xo say the petitioner had o choice o< Yo whew he
testiFied in Yhe h‘\‘o\, when ‘Hm:ld know Yor o Xuck Yhe
peXiticaer unlygot Yo arter Yhey present their case.For

the stete to make this c.rgume,n'l',n' v¢ anattempt Yo

Save them selves Feom o complede loss.Especiclly
when H-\t‘.ld saw the plﬁs:d ical evidence come oot intront
o¥ *H\ajunj and it was 3times bfsaer then wheat the
deged vietim was c.\qimihg ; a[ang with the slidesNom
crime lab tech s\nawi'ng the locetion oF the evidence

Couec\'e,A GR an ;'l'em 5\nowh to jurl.j ha{' ma“’c_‘/\ ‘H\&
Jisc.m“ﬁ ron givenWith pictores shown o the jury ot

'Hne, lomhon o$ a“ '“\e_ senien S‘\‘afns anc\ |oca“iomr ol
*’ke. Hair on '“\:6 ’rowe\,’rke, 5“a"t9. knaw aJC Hna’\' pofvd'

the c.l,\&gecl vickim had Vied comP[&{ie_\cj \ied Yo
PO[IL‘@. cnd on '\“‘l& E)“Aﬂj..

y
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and did wot pre sent am.ﬁ\ninrd in \'\19.\4.)03 ol\' evidence to

raasonable determinetions thet sucl1 ;nues{fqa-}.ba 15 not

0’26 Wd“m"'ﬂi"ﬂ bc,Csze lr\e tafled *\'c: pr&parc, Lf.-s cam:lud{’ C‘anno-i-

\:Jyoldhc& Ho]e_c. is nc& a c&}é.ns‘e. g\'ra‘}e.fl'lj

The pe'\'i{\'oner.‘)‘ C.ouv\sej did noﬂni;\q hot poin“\’ Yo holes

in the S*’a“a.s cosie “\'\\raugk ﬂ'ucs{i ng Here witnesses

rebwut or c\isprava Me stedes case Fisher V. Gibasa § X¥X
£ad 12930100 cie. 1002)pACL.. . Jeounael has aduty to

‘lh\JCS"‘(l‘ﬂa’*E c.“ cea ‘Sbbﬁa\o\e_ l:v\es og' Jg:e.nse, oG- Ma ke_

nec.essar-j.w[ﬂ o daleadend Jecision nok +o
investigate cannct be deemed reasonable 3 s vaindormed. 1.
Me.orters decision not to vadertalce swbstanticl prete A
imles“fgahun and instead to “inVeﬁ{'fga‘['e,” the case Jurl."ng
e trial was ned cnly oniormed, &t was petently |

u;\reosmm\s\e..[‘..]
He-_\fd .A‘ iS ev l’ﬁ)an* *"14‘\' caua.{u’_\ t‘)l\rj hn"- \"\C\\le a
f)*rc&a% o ot pointing to hsles i the evidence or teying

Yscreate o teasonable doohl jumr Y miﬁ&s . To the

ot ra ry, I Juf‘ing his divect and cirojmqumfnclfm.
Me.borter had no idea he might e[fci-\"..&mmakom L.t

couu \)a USE¥U| “a .wcln a 5"(:‘.:.‘\:35. Fur‘"ntrmofc, he ma«Ja
o u‘H‘emp'{‘ wi\a*soe\ler %o Jraw ‘“\e :‘urg‘s a‘[’fen"‘i‘on '\'o amﬂ
gaps n the statds eVia'em;e_,ano\ never otherwise

arkicolated « reu.sona‘sleclc,um'r‘\.enrg Yo the juryl.. R
Where an cltorney acc.l‘c'cnl'a“ﬂ beings out te ﬁinlmng Haot 15

be called a 5¥ra":cﬁfc ct\ofce, an eves_n* pl‘o::lUcec' lng

i .
l\nppens}ance a" counSQJa umngormez:\ anA reckless cross-

ex:-min&ton Carzno‘\' ‘m-. Ca"e) a“CLafca,na'[' all .See

6%
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Siricldand | 960 0.5, c92

As you can see ¥rom what petitioners coomsel
didnt do clur‘ing trial and prior 1o bicl.with coonsels
lack oF le_ﬂa[ knawlaJﬂe_ 'p¢r¥afnin3 to issves withi
petitioners cose.But what yoo can sec lr—'am the
verdict in the Pe.‘\‘l"\'lbner;’: case,is that the jund vsed
tommon cense when F came Yo the evidence \n/k.t
can see Peom all the Pfc'\'un’_s Presen“‘e_cj ot el s
‘\'\\a“’ )(’\ne._s"'a*a didnt vse COMMon SINCE cm_a] "Hne_-tac:\"
thet the states prosecution Keeps making the same
bold claims,even a¥Yer ‘“\P_:‘umﬂ has said otherwise
with their verdick. Shows dwol) things ahout the
stetes prosecutors (1\they have no re_s\)ec-L Yor & yuryd
Verdicl and ['J.\"Hnalj have no 're.spec.'\' Yor Yhe peoplﬁ ot'
Yhis stade or the Juskice 595-\'am.Pa‘.lt;Hone.r5‘ covnsel did
‘na\'\aing i his case ;two reasonsthis case wend Yhe
way i+ A:d @V he ey vaed Fs common sense,and the
States ewidence .«.ag‘s Yhe pg‘“"\“ower is innocent. What

didnt happen s that Pe’cf“\’fane_rs‘ coonsel doing her yob,
the State did & ¥or her.

As discossed Supra. in Coeccive Use OF Allen
C,_bgm;g ,'\\np_ juru get Yhe case handed over +o them on

March 1‘1}10_“. sometine a&.‘\'e.r \uach &PPROL-\C;)YEN\‘H Which
& was Mer all c|c>sin3 argumew‘fﬁ,ﬂ\m on Merch ¢ ,2026

H\e. jur'lj sen\'n meSﬂAﬂ& Sa(dn'ma ‘H\eld d‘f'c.c.\\ecl ow agreem e.vl+
on 9 out of 1L covnts and Yhe ctbier 2 counts ‘Hmv_\a] were.
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kunq on this was admilted as covrts Exhibit 23 and het
attached as Exhibit 5. Sometime a!t)fe.r Noon Y\ e jurﬁ 301'

'“\e.re. reSPOV\SP. ovu:\ ’(‘\m‘\" was W ““\e. &—arnn o¥ an AMlen -
Iharge which wasNled as im"mc\-(on Mo.3).

\When the jufg was gluen the Allen Clr'mrsf; ““\e_g wece
Yold '\’\nu.! were the best Peop\o_ Yor -H\e_jo‘n and teld

which ever way you were vating J@ you are. ow Yhe side
with \ess votes Yoo need to reconsider your Vote and
90 with Yhe majﬂf}{'at For covnsel not to ol)je._c‘l' Yo this
type oF Mlen clnarge. Says nUmMeErovs -Hm:ngs about Hhe

pe*fjrfonets COuw\seL&fr s‘l’ ‘A’ "aou;ls\c‘.otmse_\ was r\o‘\‘ P“‘j;“‘j
ottertion Yo whalt was beinq Sa ic\,Se.cm\A Yot covnsels

Jus\' wanted the ‘\’rfa\ Yo fmd,TIn:rA it shows coonsel he s
wo know\eégg as Yo how ajudge_ cen word Yhe Mlan Charge.

Counsel promfsecl 16 have prf\ml-e_ ir;vcs*a‘gafl‘aa-
Cl‘ﬂ'ls Re“‘ke_ ‘\'o +¢5~H¥g Gn ‘an 'pe+c'-|'|‘mqe_rs sfcle_, s +o

what he was Suppose Yo \'e_slri‘:td o Aurin% the Aa‘;a\Se s

casc-in-c\nicx.'Tke. pdﬂ.‘aner does not Knsw as his coonsel

hever tsld him and rareltd K'e.p‘\* him inYoemed ._gh%\ﬁu
Remmaoewsski. L0 AL MALW cr 2020 “The defense's

H'u-.of‘g a»' 'HM-_ Ccse Was .Se"t-alc_?cnse_'and l'\‘ a'H’_e.mpj(ecl *o
Praen‘\' aversion of Yhe Yacka consistent with that ’t\neors.]:u

his opchfng statement, defense counsel stated 1o the juey

thet t wooid hear Lycliq Cerot ' who wosid *es’(’i‘-g Yhat
Hiﬂc\on whas a:l‘.l*e.mp‘hns Vo hit her when F_m:',lfsla aﬂackac\ him.

L9
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However, when the. defonse. actullay presented its case
debense covnsel 11d not call Ceruvti a5 a w}‘}nes.ﬁ.l'n ::jteaJ,English‘S

attecney opted to call Bl Englfslv\ himselt. p729, The Diskeick
#aur"‘ na“ec\ ‘“rm* x[‘aﬂ’arneg—] LSCO bcclﬁ lr\acl *’u“lﬂ mw:er sa‘l'e.J
e case hJareknnJ he would have been alﬂlc. to praperfg

e\lalua'l'e. Cenﬂs asg g w-"nes5 l'sa ol & prmm Smcj hef +es'|'umo.'\3

$s the | Jut\z, j_S__e. QL_ ngu_u,_&ﬁ__n] g9y F.1d 79 (Feh cir. l‘l'i.’_\
MY FAL VAT cir cay).

TLe_n at <ome pnm\‘ twhen pa\*&wnefs coonsel

cealized she was not adafma Yo call s prz_,mfsee.)

uJanss, counsel should have made sure Yo inclode

11 a m(ssina wi“}ntss jurg ins‘*wc)(a‘un.-n-.is uuau‘A

pre_\len’\ Ye :‘urg XN)N\ wbhc\erima w‘mj Yhia wg'\'nesﬁ was
promised and ”"l“'d then the witness wag net called o

promised. Heney v Geolly, 76 FAX 91101 cir. 1990,

The pe.k*(dner:s‘ covnsel Lailed Yo Inueshtja‘!‘e.

and Tnkerview the mo st ]mpor‘\-c.n‘l Person in the
PE\’;)(fovwer:; case ,w\n‘a\,\ 5 the comp\aining witness.

Sebboe v Drelke 369 F.50 942060 cir. 200947165 Mer
Con"ancjs ok Wis c\e?e_nse caUnSEl wefe ine.“er_{iva k,(n“-
-Ic.i'fng '*u (onc‘uc-\- an acle_cl’um{e. Pr'i’_“‘ﬂ‘c\ inves‘\',n‘c:}a'l'.‘on ‘:ac'

Yoo t‘ea.Sc:n‘\_S’. t.'r,ﬁ“ I Sot“ar argues '“rm)( \\fs (l.?}en.sd Cor.mfv_l
were inetxective in nok cM-e.mp‘hng Yo contact Gre_cj Garner o

Yo inkerview the police a.ﬁ-.‘:.er-s who took Garner's
S’m\:amen*s,wkir.la wou[cl have eml’)‘ecl 50‘#(&34 Couhse( +s

1
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,;n“roclUce_ in\'a t’_Ul\c\e_nca '\’\-\e: s\‘gm‘hwn{’ cla\sc.n:pahcfes

between Garners accoont of the crime _anA 8oMads

S)ta*\emen‘&s. So“ur contend s that had his Aaye.\n se covnsel
done. sa,'“\e. re_\iu\ai\ijnj §‘hig conY essions woold have been
vadermined. We condode that Sat¥ars de‘;enﬁe counsel
have o3¥ered no acr.o_pl'al\‘e. id_s*ftica:\ﬁon Yoo YheteSuilore
Vs Yake Yhe most &\.cmcn"ara S*cp ot a-‘&ampjn‘né +o

inYerview Ythe sin-TD434]al e Knowa e.tdewﬁﬂe.sﬁ Yo *_H\e.'
crime with which Yeir cliend was c.\-u:mgec'_.”

Had cosnsel bedhered +s do this, she would have
eao‘ﬂ'e.h ar\O‘“\cr Versien ,,!E eVen‘}:s ‘\appe,n?nj.Couasei
shoold have ot the minimom been trying to ¥ind oot what
she could choot HW. Yrom her Feiends aroond town ar
ot school to Vind out whet +‘:)P': oF child she is Jealfnﬂ
with. Instead petifioner counsel chose 1o do niethen

In\le_s‘l't‘aa'l'e. H\a CGMP\afning wi-}ness of Iu\'\'ef\lft.}.d her.
lent!

shed V. aty 0% F. Supp. 139
(l).HD. 10(‘753 pl"';l.“[-- ..]Cou'n Se_l appe.at‘.i “o Ln:wc ¥argo‘H’ew
two o‘ e mos"“-umlamen}a\ Rules o‘ Prosre.ss\“owa,
Conduct. First  Rule oF Pretessional Condoct 1.1 provides
yhetilad 'lawyer- 5‘4&“ proufcle_' co*.mpc“‘ev\‘} repre s_enh‘hom

te a c\l-rn'\'.Campt‘e.n" re_pr‘eSen“a'{'fon ru\’uir.es the

lega\ knowledge | skil\, orovghness and preparation
reasonalolg ne.C(’_SSCLrg Lor the rcpreSEh'\'a‘\‘fon.“ AS a basic

bectise Was chserved, ““to prouiJe_ r_ompe_*\'ew\‘

repf‘eﬁen‘\‘ahon, a\awger most be able Yo veseavch law.??

&/
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e
14
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15
16
17

18
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A3
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27
A8
A

].Q.C&\Q.é_tglﬂ Cmr.‘! Mk#, Fuw:lame.n)(a\s ot Lc.ga‘
Researdh. pl'S(S‘\‘\\ £d). See dalse Seenth ,ﬂ?; cal. 3d. 49,

530 P.2d 544, 11% cal. Rpbe. L24(1979).

Had counsel been able to do any of Hhe ahove , she
might have been abole Yo tell the petitioner what wes
needed Yor a conviction oin each coont. Such as what the
full meaning of nYent 14 and what was needed Yo
prove mtent. Eindley v. Steke,19ce, 10 p.2d 077, 7 vew
154 ;_.5;; ase Sonner v. 51‘&1(‘.,'1"‘!‘?&,330 p.2d 10F, 11 Wewn.
1224)nd NRS 44,045 With czonsel not knowing His,

there s now way she coold e.xplc.fn how the state can
prove it or how the clcxze_n_se_ Can df.:prove. it i e

mentel condition soch as ‘ai*pplar disorder. _
Nss part inves*iga'\'ion means paying a‘ﬂen‘*fon to

what is said n pleadings oy the cther party. T .
counsel cant do this basic 'n—ning,wlna‘} could the sther
party pot in their pleadings thad covnzel dont notice.
Sut_\(\ as 'H‘lf_ ?c; c“ O¥. [+) -S\'a"e,mcn{‘ chle. ‘:)_Lj H\e,

comp\‘afm\ng wﬂness,wl«.‘al\ 1% wLa‘r the state did on

three ocassions. The 5""&"& mentions o .‘5“":."(¢=me.n*

Made by RH. on June Ql,ﬁ()i%,aﬁachml as Exhibit s
;  jund Mhhich isjua\‘ showing counsel did

na Y invcs‘)(\“ga*e. becavse 1§ she \m,_-l, covnsel coold
have gone to the covrts with this. .
Also wl“H\ counscl na+ khawfng*aga \nogu +g

Y‘esem"c.\« “Lc \aw cancc?‘hing Pﬁ‘dCLc’loﬁ‘-‘:"L\ recm'\cls

0‘; on a"tﬂecl child \ch.'\'im,'l* alowed Yhe .S“a{e. Yo
Suppr e5%9. EVEen maoce cln'acovemd Hnor\ skou[cl have
hano\e.ci over ba \'\\e, S"fc“%e_ &Je;o're. \'ria\ .T\m\s a“ow ch

(€
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1

3
14

15
16
17
18
19
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iy
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27
28
A

the seales of jus\'(c.e_ at ria\ Yo be “(ip?arl nNavoe oF

“\e_ S'\'::‘tv_ lumd Moang “\M\ H\t(j -‘%kﬂulal \’\(.\Vé. ‘aee,h.-nt'«'
ol\t.,o a“awu.\ '\’\\L Q“\c:\{’_. ‘\'a \vx’(au-‘;f-r w‘\\\ Bo iMP.\Q

a\ui\éltﬁ Yo cross~eramine -\\‘\; camp\ainfna wrness-and
pe‘“}k(onec"s ““i\w" Yo wn&wc‘n)( he Geeusser,

With covncel web An.':hcj amj'\(\ﬁmi as cliséc_gqfaec\
Supea. means e pe\}\‘ioner covld not make any well
iNormed decisions on where he stood ot Yeal I} e
Pe}({‘\iune.r Aidok Mrows whece Ve S-)macl on \is Mdances
of GUccess aY Yol de Yo Yhe ch} coonsel Ad ds
Ne \ot:\sfc‘_ :.Jnc\im\ ¢,$ cau‘nse\s' clu-\i‘e.s.‘\'\ c:cm\)( Ye sard
his chaice mofc Xria\ vs. Plea deal was P&W\O’\’t\\a
WWormed.See abse Smith v. taded Siates MY Fad 595(CH,, 63)

\(.\Ccun;"gl ig i]gd tg i !OVQED'E g-‘ Di[g;;& g,cl V eu‘d ig‘\:.
or bile Ma*imf\ $or Me,ud _['n"i.f.)\\‘a

Couv\ﬁe\ ‘Fa\r pe:‘i)(fc‘)n&r‘ CCJU[A ‘na;ie_ arlzl s‘nouu.
have moved gmr « Directed Veedict 6“ Not Gu."l‘rg,
bot peH'-'n‘ancr:i coonsel ‘;a;\ﬂd ot Hm'ﬂ.\/\”'nd caunﬁe.' did
no% Ao 'Hu‘s, as\is counﬁc' know.‘i btﬂ' i"} 5 Lfg“g e\}fdem“\
t.ra‘m \'lﬂe_ VerAi«:’( .H\c_j‘. ‘I‘ wwl:‘b \'\c\ve “)ce:‘\ ﬂf‘an'\'ct) \mJ
The '*r\'al court. Than coonsel shauld haue 13’\&& a
motien Bor Nnew: ﬂ‘tu' based an insuxg;cfeﬂ'L evidence 4o
5Uppar‘\' canv[c_"‘funr as Jiscu.sseal Siiiiory s;u‘pr;i. e

‘\'L‘s\{mamj Sg.ve.n ot Frial pe.r’-‘—m'niu'tﬂ Yo count 2 15 ast
Sorriaient Yo sustain this conviction. .5, v. lifﬂqrc‘,"ﬁl

F.13 4$1(4+h aie. Loo4) p.a¥S “on fi/ﬂ/oﬂ, Hillerd ‘tt\tcl the
in.‘a:h:m"' éllﬁg pe:‘(:‘hoﬂ‘Qrauu‘ﬂg,‘}n"'cr Qll'u,"nw.‘\' ‘\IS "'i"f&'
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10

12

3
9

15
16
17
18
19
20

A3
27
25
26
27
A
A

afforney wias ineNedive Yor not VWing o Yimely motion For
a tew Yeial. The didkeick esenmed coott Yeond Mat brial
Covnaels xa]\ure. hile o ’\{me.\j motion Yor new tvial an
beha [} X Willend, simply becavse he mistook the Tling

deadline,Faoll below an aiajadfue'ld reasonahle

S“‘mulat‘c\ o‘cw Pf‘oxe.‘: 3i0ﬂcl COh(JUC'{‘.nThe- .S‘h:.:‘fr,

C.anha]t ecud ll\I wou\(l be Un'reaaona\n‘e. Sor coUnse‘ *’a do

Yoot becasse & wanld expose. pebitiener Yo oll 22

covnts again, cause that would be double yeopardy

en the 11 coimjfs He was\\-au.\cl “Nof Gui“‘gﬂ on. M\
te new '*ﬁa\ u)Du[t_\ be. on is 4\«& couw\' pe)ri{'.‘onr_r

was Qau.nab cfﬁgj}é’ art Ih s;?r.s.')f ‘\'r'(ul.

Pebitionecs covnsel Yailed ¥ visit ¥he all eqed
Crime Memelinﬁam\ o“.\ Vfﬁ;{‘;hﬂ 3\‘ c:mug\sel LlnL‘JS'e. to
vse what pictores <he -30+ Yeom dhe S'h\:a‘\:g.Ccsunse_l |
woold have been laetter -pf‘e_PmreJ Yor cross -
examination ot' e com?\u\'mihg wl.*me..ﬁ.‘aesJ l;} covnsel
had been oot Yo lack ot Phe allcaal crime scene. Mse

had ovnsel seen Yhe alleged crime scene with Hhe

resbc oX' “’te. \m::uﬁe. SL\L woou have been alole 'I.’G
Cl?s;;raziﬂ' a[a“? Maore o" l(\m«*, Cﬂmpl&iniwﬂ wﬁimass
'\'es‘\.‘lma.\s wstead oF the shate daing c:zunseT[ ¢ yolo Yor
her \dlliums v \A/LLA'/\(V\&‘TM«,S‘I F.ad GCRAPN air 'i‘i‘iS);
See also Wade v, Armﬂn'\'rov‘{‘,“}‘ig F.24 304 (5t cie.
940,

,?0
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13
19
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16
17
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A3
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26
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A8
A1

M) consel Mows Case To Proceed Withoot A
Grand jurﬂ Todictwment.

As L\ibLUﬁS&A suped. There was wo qmm‘ vy
ndickment as 'ran\'uirc-\_c\ \oaj e EiFiW AM¢nJmen‘\ia_4
the pe\?\imeﬂ a\\agd Lrime 16 an Wwkamous crime
aS desceined \33 Yhe U.S. Supre.me_ Couvrt in ﬂggk_\_n
11% 0.5.2344.3640%80. Thiz is Yuether explained in

1.6, v, Mareland, 25% U.5. 433,411 (1991 Because. persons
conuf&e& cS( o‘\ce.nsto_ﬁ vun{!,\\e;\o\a. \:\3 imprfsonmen'\' for

J

more Yhen one gear may bhe Cm&nez\ w pev\i\'ens(arg,
14 D.5.C. §Lf0'3.?11 any crime pUnstaL\e._ in This manner
15 intemous. Rule Ha) o)f “\e Fo_c!ara\ Ru\e.s o
Ceiminal Procedure cedidies the Supreme Court's
in‘l’trpre;l'd fon o Yhe Consti¥utiondl req,ufremat;\*“ ag an
indictment Yor imons crimes YA Srenselother Yhan
ceiminal contemot) most be P(‘a."iecu‘l'ecl by an
mdichomant ¥k s punisheble’ (M) by death: or (B by
'inprileov\ ment Far moire ﬁhmn i:jear.lngggc!gmdnf;ﬁl F.24d
645, L4 wau(D.C civ. 1998). This doeg aPqu Yo the
5‘*&*&5 ‘H\rouah Clavse ) a‘l\' 1"1& (A Amena\mcn“‘ &\'

‘H\a Uni"(ea S‘ta’f&é Comﬁh“"a‘l‘fon w"\{a\\ applﬁzﬁ -)ro Hme.
5'\'&"\‘::5 '\'\nrough '“’\a 1'1'H.1 Aﬂr\em:lm:v\"‘ 0¥ 'H\p. Uni‘i’cc’

fl"}n’}es Conﬁ*‘i"u{‘iah-c\au.ﬁe_ 1 m.b Haﬂ G“n l\menim‘or\‘\‘
is the Supramﬁud Clauﬁe.aﬁbﬂ_‘,ﬁ' Acheen V. Ques 1‘_ Locp.,

160 F.Ad 1160094 cive 2001Y.3ee also Beaad, 95 F.2d urafa
cive. 1964)
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A:s oli.ﬁcu.bﬁecJ " preuiou.") p\caclinrjs muv\se_i had
‘)&‘\';“(’im\er wave lus 'ﬁ'ﬁ\n'\' o a 4 pth’cl'd ‘h‘ia\,bu}. vnder
1% 05, €316 which s “\L:speeds brial c.r_"\‘ Yhere 15 no

n

f:"é‘ LA TOW, LW

plac_e_ wit thad say & 'de}e.v\danjr con wiaive Yais r-.‘aln'\'.
What it does give I3 nUMEro0s ways 1o 4ol Yhe bhime o
extend it b way o}\ motron ¥au— contmvance. There is
no p\ac:p_ within the At Yook cllows a Ae}en(]a.& Yo
oot oot % b whet t al so says is that i} is avte mebically
ap'p\ftrj Yo s c]e.tenc'av\;\'s Case.al_)_._ﬁ_s__v;__é_gtc_,igiﬁcao F. Supp.
2 42200 Mk 20 See alsoZedner VUS54 U5, 4S9,
164 LEA.2d 9,126 S.ch. 1930000V Maples u Steqall, 413
F2d 10200 2008) The state has waived ang right +o

Qaim prejudice o Yo Yo vislahion as '\'\\eid stood \og

an allewed Ywis ko happen Ser sver Yuol) gears.

Coonsel %{\ed Yo ensvre all theee OX' dhe
jurors Oan\s Wete Propef‘laj a:lm]ni::\'e.f.\dheh I\elr]

*

ts be Yece Nis s 4 Jur‘f:slh;c:l’fona\ 1ssue which |
Means pe;{';'\'faners ‘\'rfal was fnaa'l'. With Yhe S-l-a{'e.
Depuoty DA Midielle Lbe and Ve soomllanbs
")e."\;\'\'boe_rs covasel Mon;c"ua A. Mc.Nti",\j\aA aAo{'L,
Yo \nr‘w\cj Mectness Yo H’}& eouets atte ntion.This error

$olls under B Puredd v Stele 353134 119% 1160
%(Miﬁ\.T\nf:s w}u\a 16508 Was Ai.’:CU.‘i.‘S&L‘ Supng. .
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: ‘ V1LY
DS.CONST, NEND, Y YT Vi X

The PeXitianer waa accosed o‘ nUMe T ous (‘.r\Mes

thak wete &\\E.QP_A\ commtted Teon June 20,2007 16
Dawurg 21,2014, wa \ne.re are Yhe 1550€5 len ‘“\\S '\'\\e
Pehlianer has \een deemed V\eﬂ‘\a\\lj DisaMed since
P\U US" 5 100% a\l Yhe way Yo corrent.$o not cm\\g '
lCan ‘“\e_ ijcc\e. noX prove m\eh\ an Yhe. c_\\anhe \auk
Hre RekiXioner was Aried and ums\-\ec\ while he is
Mcn*a\\g Disabled n \!io\&\‘mn ot NRS 16400 .
M’(ac}\ea as E&\\\\)\\ \5 “\c aPpeC\\.s COUP\‘
. :B decisian Xar Yo pe_\x\mnet‘s Soc\a\ Seaur\\

1'1 Dl5a\m\\\\5 L\mm...%a \\ms \'U\W\g cCotmes 6“ &X’&Aﬁt‘ﬁ\

15l Court and boased snSedercl \aw. snd under Yhe

16 Supremacg Clavse under Yhe ML Amedh. Yo Yhe

17104, ConsXkuYion Xeder ol \,au)'\rum 5 Sate \aw.

18 |Peond v Sealacka Corgy, 55 F:3d L\n(q Y cie. 1990,

19 lsee alas ke v Rabinson, 343 0.5, 375, 375(1460),
K0 |
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Q Al) right. And in State's 38 what is this?

A The shower.

Q Okay. And is the curtain pulled across the shower?
A Yes.

Q So if you pull it back, then you can see the shower

and get in the shower?

that

A Yes,
0 What's in here?
A Towels and Band-Aids.

Q Okay. Showing you State's 39, is that a picture of

cupboard open where the towels and stuff is?
A Yes.

Q All right. And showing you State's 40, is that also

in the bathroom?

kept

part

A Yes.

0 Where in the bathroom is that?

A The shelves above the toilet.

Q Okay. And is that just some of the stuff that was

on the shelves above the toilet?

A Yes.

Q Did you -- or did Justin ever have you touch any
of him?

A Yes.

Q What part?

A ~His penis.
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MS. JOBE: Court's indulgence,
(Pause in the proceedings)

BY MS. JOBE:

Q All right, Heather. Just a couple more subjects,
and then we're done, okay?

. Okay.

Q all right. So you -- we talked about how -- well,
it happened in the bedroom. Did anything happen with Justin

outside the bedroom or in a different area of the house?

A Yes.

Q Where in the house did it happen?

A Shower.

Q Okay. And where is the shower in your house?

a In the restroom.

Q Is there one shower, or more than one shower?

A One.

Q How -- what does the shower lock like?

A It's a stand up -- it's a bathtub with a shower
nozzle.

Q Does it have a curtain on it?

A Yes.

Q All right. Tell me what happened in the shower.

2 He would make me stand over him while he pleasured

himself or he would make me kneel and he would pleasure

himself.
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Q

Okay. And when you would kneel in the shower and

he'd pleasure himself did anything happen?

A

Q
A

Q
running?
A

Q
A

Yes.
What happened?
He would ejaculate onto my face.

All right. And would the water be running, or not

Running.
And when he would do that would he say anything?

Afterwards he would tell me to stand up and wash

myself off.

0
A

Q

A

Q

Okay. And did you stand up and wash yourself off?
Yes.

Did that happen one time, or more than one time?
More than one time.

All right, Heather. I'm gecing to show you what's

been admitted as 38, 39, and 40, okay? If you'd look at those

for me,

coor O

fair?

please.

Do you recognize what's in 38, 39, and 407
Yes.

What do you recognize that to be?
Bathroom.

Okay. 50 various pictures of the bathroom; is that

Yes.
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29
THE WITNESS: Five or six.
BY MB. THUNELL:
Q. ) Okay. Now, Heather, did he ever have you go
insigfe the shower? F /6 i 2% \_
Yes. J Origing| Stakerer’
Okay. And was that in the past year or before
the past year?
A. Before the past year.
Q. Was'it after the first time when you were

around eight years old?

A. Yes.

Q. Okay. And what -- what happened with the
shower?

A.  He made me kneel, and he -~ come on my face.

Q. Okay. And --

MS. LOBO: I'm so sorry.

BY MR, THUNELL:

Q. Could you say that one more time, Heather?
I'm sorry.

A. He made me kneel, and he would come on my
face.

Q. Okay. And when -- when you say that, what do
you mean?

A. He rubbed his private parts until sperm came
out.

20

22
23
24
25

——

30
Q. Okay. Now, Heather, did that -- did that
happen just once, or did that happen 'more than once?

A. More than once,

Q. Okay. About how many times did that happen?
A. About three.

Q. was there anywhere else, besides the shower?
A. No.

Q.

Is that the shower -- was that shower at the
Hill -- Hill Street house or at any other house?

A. 1t was at the Hill Street house,

Q. Okay. Now, Heather, did he ever -- did he
ever touch your privates -- your front private area?
Did he ever touch that area with anything?

Yes.

And what -- what did he da?

He touched it.

And with what did he touch it?

His hands,

With his hands? Did he ever -- wouid he touch
on the outside or the Inside?

A. The outside.

MS. LOBO: I'm sorry, Judge. I'm just going
to object as to foundation and vague, I don't know.
If we're talking about front, is it chest or vagina?

Y didn't -

or»po>r0>»

W NN WM Ss WD -

[ R
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19
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21
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3
MR, THUNELL: I could be more specific.
THE COURT: Please. Please.
BY MR. THUNELL:

Q. And, Heather, when I'm taiking about front
private, I'm talking -- I think you calied it the
vaginal area before,

A. Yes,

Q. And that's what ] was asking about. Did --is
that the area you were talking about, or were you
talking about your chest?

A. The vaginal area.

Q. Okay. And, Heather, was that touch on the
outside or the inside of the area? '

A. The outside,

@ Okay. And did he ever put any other part of
his body on -- on that area?

A. No, not that I remember.

Q. Okay.

MR. THUNELL: Court's indulgence.
BY MR. THUNELL:

Q. Heather, let me ask you a question. Curing
the last few years that this was going on did you ever
teil anybody about it up until recently?

A. No.

Q. Heather, why didn't you tell anybody about

1

DO N D bW N

10
11
12

2

18
19
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21
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24
25

b 78

32
what was going on?
A. Because I was scared that he might hurt me or
my family.
Q. Now, recently did you -- did you teli sormebody
about what was going on?

A. Yes,

Q. Who did you tak 10?

A. I talked to my friend, Ziley (phanetic).
Q. Okay. Now, what made you finally tell Ziley

about what was going on?
A, Ididn't want it to happen again, and I knew I
could trust Ziley.
And after you talked to Ziley what -- what did
after that?
I talked to the school nurse, because the
, cou nselar wasn't working.

Q. Okay, And after that did you talk to sorne
other people?

A, Yes.

Q. Okay, Heather, just one second if that's ali
right. Heather, now, you tatked to -- you talked to
some other people.

Do you remember talking to a spacialist by the
name of Tiffany?

A. Yes,

I
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_ Faulty Forenslc; ({:Ql'!t_-? RS

Lol ‘Flondaﬁddnta'.l

‘: }___,prosecutors nattonw1de. : -
- P‘Irra Ma}z,261016 op:mon, r.he Cahforma :
::‘.:o-'Supreme Codr ourt overrumed theé. 1997 imirder”

* A » . = e
"l.-"‘ﬁconvxctlon o
-

P23 2R 1
- of his wife '»The Co"urt etermmed thaé:false.

) or false.

‘\"‘ )
.- . .

for ‘crimes they dtdnt commit. Moreover,
thdt this techmque is seill used in our justice
' system, mcludmg current capltal prosecutlons,
presents a public safety threat™ '~ -0 %

2 Harward is hardly along‘in havmg been
conv1cted based on'bite’ mark companson

testlmony Edd.le Lee Howatd has been on '
‘Mtsstsmppts death Tow fof over two "decadés

after havmg been’ convncted of the rape .and *
rnutder of 3 an 84—year-old woman. In hls trial,

bi

eelmg
' mark

‘n .J' “!

X S| 0
for the pto.secunonnl-lts Freewh
: bla

ev1dence,= accordmg to Dt.
i WM

<exper who helped 1den_tafy

ity Fof the quesnonable forenstc method among

1llI Rxchards forr the mutder

w2 el r
ari{ forensic dentist: Norman Sk pi-Sperber
[ WV "” "n-,pswg

tesuﬁed th based on l'llS 40 pl

conclude

thhards mnocence % s ';c,_ 8

#Thé.state appealed that decrslon, and
the Cahforrua Supreme Cdurt reveised i itina:
tortured 2012 opinion that Cali forma Lawyrr

magazine labelled the worst chlSlon of the

"year. Remarkably, the Supreme Court ruled

that éxpert testtmony was merely optmon

and therefore could never be constdered true

“In response 0 that baﬁhng chISlOl‘l, the’

‘ Caltfomta leguslature passed the"Bill Richards

Bill, whtch is often referred'to as the _|unk
science” 5tatute. ‘The bill amended the penal
code by makmg recantation of an expert or

marks found on’ the exhumed body of the "

LS

.

changes mvahdatmg the sctence underlymg
the ortgtna.l testimony. a statutory basis for
reversmg a crmunal convxctmn. Because of the”
« héw statute; Richards Was able to appeal his*"
case once again, and this time, the: California’
Supreme Court. unanjmously agreed that “it
is reasonably probable that thé false evidence
presented by.Dr. Sperber at petitioner’s 1997
_;ury trial affected the ouitcome of that proceed-
mg.- Accordmgly, 1t overt'u_fin'e_d hls murderz
comnctton RGNS .
Cahformas Junk saence.statute is only
rhe second one passed inthe nanon. Texas was
ﬁrst state to do s0 in 2013 N

onp;omg review of the:cases in which FBI

hatr analxsts testified reveals tha; er [Qnggg;’s

"statements.weré made i over 90% of the cases

,3 l' that ldentxﬁcarlon heIped ensure the popular—' :: med before 2000 Analysts often fa]sely tésti- .

person Some of-the reviewed: ] cases had. al-:
ready been: overturned due to post-conviction. .

e

'DNAtestmg.. ...t,.-,:,a._-.\ :
O February 2 2016 2 Massachuserts .

T " A

N

y

ceoneously. overstatéd hair analysis. The 79-.
» pageZopinion marked’thé i3 time 2 court;

el

-.of miicroscopic_hair comparison: The court. "

it heard"tesrtmony from mu]ttple defense and
prosecutton experts.t : ;

i Y
-n_tt,i,..

around the country wh1ch will have o declde

, how 10, deal with this erronecus testimony,

; accordlng to Fabricant While we don't know

. how'rhany cases may ultimately be reversed -

.+ bécausé of the use of this scientifically invalid -

ev1dence, we know from the preliminary find-

- .ings: of the review that FBI. agents, over a
_ pertod of more than two decades, erroneously .
testified or provided-erronecus reports in
‘more than 957 of the cases where microscopic
“hair analysts was uséd to'connect a defendant
o3 crime. ™,

" The: Innocence PrOJect and Natxonal As-

. sociation of Criminal Defense Lawyersurged
the FBI to conduct the review following the
DNA: exonerations of Donald Gates, Santae
“Tribble; and Kirk Odom, who were convicted
In separate cases-involving testimony by FBI

M

P -:":Januar')'/ 2018

A Couttv vacated the convictionof George Pertor -
- forensxc_blte mat!-k tesnrnony tnﬂuenc::d the_u Egr 21992 rape and- burglary after Anding the -
Y outcome ' of thetnal.lDunng the trial, legend- "' conviction.was based upon an"FBI. expert’s

. condacted. athofough. reviéw ol the:sciences. s

.

L condufted a two-day hearing during which *

LY




Faulty Forensics'(cont.), -

Voo e . .
hatr analysts. Erroneous hair analysts testi- -
mony contributed to 207 of the more than
337 convictions that were later reversed based
‘upon DNA evidence. -+ ‘

“ivvTribble spent ZSlears in prlson ‘and.

- later'won a $13.2 million award.against the -
—me Dstrict of Columbia. He was convicred after

a FBI agent testified that the chances were“1:”
in 10 million” that a hair froma stocking mask-.
came from someone else. While incarcerated; -
Tribble developed -a heroin addiction and:
contracted HIV and hepatitis. He suffers froin-
severe'depression, and though only. 55, he is
not expected to survive beyond 2019.. . ..

%+ Tribble was held in solitary confinéfent ..
for petiods of up to nine months at a.time.

Additionally he was"rasered, tear-gassed, and, °

; atone point, held in four-point réstraints and -

. to object to the testlmony

strapped to a concrete bed for four to five days™:
duringa 1999 prison transfer. D.C. Superior
, Court Judge John M. Mott wrote that "Mr.

- Tribble’s ordeal did not merely deprive hifh of -

his liberty in a constirutional sense—it ruined

his life, [eaving him broken iri body and'sp sprrlt

+ and, quite literally, dying”

DNA testing established that none of
the T3 hairs found in the stocking cap- “that.
were located near the crime scene came from
Tribble or any of his alleged accomplices:”

QOdom, 54, spent over two decades’in”

_prison. for rape: A D.C: courr ordered-the -
. District vo pay him $9.2 million. The Dls[t’lct'
settled a lawsuic brought by Gates, 64, for. .

= $16.65 million. He alleged that police Framcd

hrm for a 1981 rape and. murder‘";-""»' N 5

Bullet and Shell Casmg 5
. .f- - Tool Mark Compansons

T

ON JANUARY 37, zoxﬁ, A D C couar oF.
appeals tuled that claims by a forensic examin-"
er that'a buullet dr shell Casing can be matched
to a specific weapon Iacked a sc1ent1f1c basts

mlsleadmg‘A D.C. pollce expert Kad festified ”.
that three bullets came from a spécificgun in,
the murder trial'of Marlon Williarns. Fe was
convrcted and appealed, . B

In the opinion,.. Assocxate ]udge Cath-
erine Easterly wrote "thar the errcnéous”
testimony in the trial was"more than regret-
table [as the government had characterlzed
it]. It was alarming” like “the vision: ‘of 2 psy-

chic” with foundatmn]ess faith in. what he .

believes to be true. Unfortunately, Williims
Iost the appeal because l'us tr1al lawyer fatled

Jan,uary_2018

Other Foren:uc Questtons

' BITB MARK AND HAIR ANALYS[S ARB THE !

+ low hanging fruif of questlonable forensics. Yet.

many, of the methods believed to be on- more - .

sound scientific footmg also suiffer from lack .
of validation and otheri 1ssues et
* Forensic ana.lysns of lead in bullets and.'
matching of voice: prlnts have already been -
discarded as: sc:entxﬁcally useless, but not
before they were-used to, help secure many
convictions, The!pattern of burns suppos,
eclly caused by liquids. has been dxscredlted
for bemg screntlﬁcally unsound Such burn
pattern testimony led to the 2009- -execution
of Todd Willingham'in Texas, desplte the fact-
that the so-called science- had been dtsproven
two years eatlier," . - SRR L
- Even ﬁngerprmt comparlson, long dc-,
cepted in American courts, has problems: The
problems are not with the statistics that set the .
probabrhty that one ﬁngerprmt isthe same as -
a randomly chosen ﬁngerpnnt Instead, the
problem lies with the subJecuve determmatton
.by.individual analysts as to whethera suspects
fingerprint matches the unknown’ Engerpnnt e
wnth which it is bemg compared., . !_ i
a That is “where it gets a lirelé fuzzy
cordmg to Glenn Langenburg, a ﬁngerprmtt.
examiner, wrth the Minnesoca Bureau of .

ac-":

. ’_.Crlmlnal Apprehensnon When ﬁngerprmt«»$

examiners logk at mult:ple ﬁngerprmts froms ¢
the same source and dlﬂ'erent sources for pro-;
tracted perlods thelr brains get cahbrated to _'
_some internal threshold af s1m11ar1ty resultmg

<if drssxmllarmes bemg ignored and similari- ey
ties ernphaslzed Langenburg noted Thts i
especnailyf true: when' dealing with the partral i
or degraded ﬁngerprmts typrcally found atay
" crime scene. ‘That is’an extremely 1mportant» )

point because, while it takes multiple pomts of .
stmllanty to cons:der a ﬁngerprmt a“march,’.
it requires only one unexplamed pomt of dis-”
sxmtlarrty to prove they belong to dl.fferent :
people.. " W s, .
The subjectwe nature of ﬁngerprrnt;
analysls is dernonstrated when ﬁngerpnnt
examiriers are gwen blind: tests In one study..
of 169 examinets, there-were 7. 5% faIse‘-"'
negattves—errors where exanuners said prmts )
from the.same person came from’ dxﬂ'erent"-‘
people—and 0.1% false positives wheré éxam-
iners concluded prines from dtﬁerent people.' '
were from the same person. .| -
. Likewise, the recognized gold- standard
in forensics—DNA testing—loses a little of ,
its luster when the subjective human element

L .
%

1, is introduced asi part of the- ekammatlon
-2 process, This is especnal]y true when there is

very little DNA ivailablé dnd/&e the avallable,s
DNA sample contains,DNA from two or;;
more donors s ey s
) Shannon Moms, Mehssa Lee, and Kevm
Rafferty. have filed 2 lawstiit against the New .
Yotk State Police:crimé-lab;that formerly .

’ employed them: They allege that when they
tried to correct errors in! DNA testing at the "
) lab they were’ ‘silenced and fired ‘because the '

errors were favorable to the prosecution:-

"\ The department was: 1rnplernentmg a
computenzed DNA analysis called TrueAllele -
that would have eliminated the érrors that oc-.

cur-when & technician subjectxvely interprets -
.a complex-mixture: containing DNA. from

more than one person recovered l"rom acrime-

', ‘scenel: However, the mvesugatxon into thelr
Eallegauons was used as an- excuse to cancel .
: 1rnplementatmn of TrueAlleIe.

Slrmlatly, in al recently ﬁled c1v11 rights.

lawsurt, Dr. Mariana Stajrc alleges she was.
forced ot of her position as jaboratoty direc:

. tor for.the New York City Medlcal Examiner’s . o

¢ office after she crztlcnzed a DNA testing

'method known as low  copy number ("LCNrP).~

Other, cnttcs cla1m that:the. LCN rethod,
“which uses fewer, strands of DNA thanisrec-
ommended by the mahufacturer of the testmg [2
eqmpment orthe FBLis u.nrehable. Stajic; also -

‘served on the New York State Commxssxon of
-Forensrc Sc1ence and reportedly angered her 1
'supenors by votlng w:th defense attorneys on
.thé commission‘to’ re ) i

a professor of blology
;. and cnmrnal jusnce at BOISC State University |
and ditector-of the Idaho Innocence Project,
has spoken ot publrcly about contammatron
issues that" plague. crime scene DNA sam- -
ples—especially. ‘those tested usrng sma[ler :
sarnple sizes than recommendecl by; the FBI.

*+- Cross contamination is what happened in

thé- Amanda Knox case Itallan tnvestxgators )

" found small; arnounts Sof Knoxs DNA on the '

handle of a knife, a small amount of her room- -
mates DNAon the knife’s’ blade, and & tny
sample of her boyﬁ-xends DNA onthe claspof
her roommiate’s bra ’I'hey used this to tie both

- Knox and her, boyfnend o the rnurder of her

roommate. But the bra had notbeen collécted

until 48 days after the murder. During that -
time, it Had been moved around the residence -
and repositioned multiple times by investiga- -

.tors photographing the séene. Further, the

knife had been used by Knox for cooking and

was co[lecte_d from a kirchen drawer.’
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TRUMP Ac)m]n\sjrro)fion Kills Obama's
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\oa. Mark Wilson
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by Mark Wllson :

' BSS§ THAN' THRBB MONTHS INTO THB
Trump Admlnlstratlon, ‘the
' assault on sc1ence, truth and all thmgs O ‘

r ,w 1“

has been abollshed.~-' :
In 2013, the Obama Adrmms atiorl cré-

ated the Narional Comm:ssnon on Forensnc .

Science, ant mdependent advrsory panel ‘of
approxlmarely 30 sczennsts,«cnme lab lead-
ers,judges, ptosecutors and ¢riminal defense
. lawyers The cominission’ was’ charged ith-
reviewing forensic science sta.nd.ards and mak-
ing recommendatlons to ensure the rellablhty
of forensm sc1ence used in criminal’ trials: "e

i The'commission wis created: 1n.the wake °

_obf nurnerous scandals and reports about unlre"-
Jlidble ewdence ‘being used'ta convrct and® even .
execite crlmtnal defendants:¢
"o In 2005, for example, thie FBI abandoned
its 40-year practice of tracing bullets to a spe-
cific manufacturer’s batch through chemical
analyses, after its methods were sciéntifically -
debunked Also-i 1n 2015, the Justice. Depart-
ment and. FBI*admitted that nearly every
“examiner in' a hair-analysis-unit gave scien® -
tifically flawed ‘or overstated testitnony in 90
percenc'of casés from 1980 co' 2000 ‘Thgse
cases-inicluded 32 criminal defendants: who
'Were sentenced to-death, and 14 of the'con— )
demned men were executed or dled m prlson‘
i e Nauonal Academy of Scxences
AS ¥ also 1ssued reports crltncnzmg mad
' equate standards and: Fundmg for crime: labs;
exammets, ‘anid rescarchers:sThe NAS foind
that forensm examiners had falsely claumed
for many years that they. could match pattei’
evndence. like firearm and bite-mark ev1dence,
10,2 'sourcé with ° absolute of “stientific” cer-
“tainty. The NAS foind, that law: enforcement
control over erime labs is partly o blame‘f o1

Sc1ence report found that review-of common" ‘

forensic methods mcludmg Rair, blte iark, -
and:shoe-print’ analysx haye: revealed a!
dwmaymg frequency mstances of Us ’of
forensnc evidénce thardo'hor passan objecnve
‘test of scientific valrdlty ‘With tespéctto bite:
mark analysis, the report found that ‘availible-
scientific ev1dence strongly suggests that ex-

-

aminers not only cannot- tdennfy r.he source

: ECSldentS v of bxte,mark wnth reasonable_" ccuracy, they

conwctlons BN *

the truth Throughout the Obama pres:-
Ldency,ﬂthe commissian: prornpred several
imiporeant- réformis. For example,. Attorney
"General Lotetta Lynch accepted commission
recommendations forthe adopnon of newac-
credltatton and ethical’ standards for fofensic -

‘ labs and pracntloners. She dxd however, reject

< +On 'Aprtl 6; 2017 sut-leachng research

roscientist speculu:mg in visionand the braln :

decisions regardxng forensic saence havé been

Umted States Attomey General Jeff Sessions.
to contlnue the cornmtssxons work for. another
two years G .r’i" 1 ‘
Sess:on-s'was not, moved ~As the commls— .
sion began its last, two—day meetlng before its”
term ended, Sessions announced on Aprxl 10;

renew the commission ‘when its term expired
on April 23, 2017: He claxmed that décisions
aboiit how to meet the needs of overburdened

Department task force on violent crime that

efforts (whxch includes: encouragmg the tevival
of 1990s" tough on*crime” strategies)iz | i

~Teiis unrealtsnc to'expect that truly ob-
Jectwe, scrennﬁcally sound standards for.the

of New York, who was the only federal judge.
on the commission. Other mernbcrs who work
within the criminal justice system agree, argu—

.ing that even well-intentioned; prosecutors-

lack a scientist’s objectivity.and training and
that the Justice Departments retreat into insus
lanty creates a risk of repeating past mistakes..

Naturally, the National District"Ac- .

abolishing, the commission. Disagreements
among members of the commission’ had

reduced-it to “a think tank y:eldmg few ac-

.

association claimed. e N
Nothmg could have been further from

28"

“January 2018 . | A ', L

scxennsts onthe comnussmn, Ted- by Thomas "
Albrlght an 1nternat|onally recogmzed neu: .
at l:he Salk Institute: for Blo]oglcal Studscs, .
warned against énding its worki“Fot tdolong, * .

rhade withour the ifiput of r.he tesearch sctence 2
- commumty, ” the group wrore in 2 letrer urgmg

cr1me labs will be made bya yet»to-be named
'senior adviser and 2 subcommittee of a]usnce ‘

isipart of President: Trumps “law aid- order’

torneys Assocmuon appliuded- Sessions for,

comphshments and. wasted tax- dollars, the

an’ lmportant, recommendanon that would
have requlred expert w:tnesses to dlsclose et-
ror rates in: thelr tesnmony and: réfrain from

using methods that'have nat been smenuﬁcally

-venﬁed Ly B ;
Anor.her recommendanon tesulted in a
$20 million’ research:: project to srudy crime
lab-rechniques used more thin'100,000
times-a year; mcIudmg questions.about how’
. frequently claimed matche§of. pattern: based’
evrdence sitch-as' complex DNA proﬁle mr.x- :

' tures, ﬁreatms. and bite- mark tracing may be -

erroneous. 'The Trump Admmzstranon has

a 1gnored othe: recomrnendanons, mcludtng a
. 'proposal for new, department-wide standards
2017, that the Juustice Department would not

foréxamining and reportirig forensic evidence

in crumna] courtstacross the natlon. b

-~ Other reforms:are likely anextension of

the commassrons work, In 2016; for example,

FBI-Director Jirnes. Conntey, who' has since -

been ﬁred by Pres:dent Trump, asked'state

and’ local: crime’ ‘1abs to: review ‘FBI hair-

‘ Compmson Cases. Cnrrunal COnVlCnOnS 1n at
least a dozlen States are Currently I.mder I'CVIC\'V,

accordingito, the: Nationial- Association .of

' Crm‘unal 'Defense Lawyers ("NACDL ). We
-, want to make sure ‘chere dréntt other innocent -
use of forensic science...can be arrived at by

entities centered solely within the Department
‘of Justice,"said U.S. Dlstnctjudge_]ed Rakoff,

people in jail baséd oniour:work,” Comey
wrote in 2 June2016 letter Unfortunately,

-a  large s number of cases, olir. examiners made
staternents that went too far in explaining the
significance of a hair, comparison and could

" have misled a jury or judge.” . - '

.+ After:the Justice Department and FBI
' admlttec_l‘ in.2015 that two.dozen examiners
in onetof its'forensic labs' had given fawed

: testimony in hundreds of cases; the Obama

-Justice' Department also. initiated a.2016
review of expert testimony across several
disciplines. The review wasbased on findings
that for r years nearly all EBI experts overscated
and gave scientifically, risleading testimony
concerning FBI laboratory techniques related

. to the tracing of crime-scene hairs based on
‘ mlcroscoplc examinations and of bullets based

3
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C-14-296556-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 17, 2016
C-14-296556-1 State of Nevada
vs
Justin Langford
March 17, 2016 8:30 AM Jury Trial
HEARD BY: Israel, Ronald]. COURTROOM: RJC Courtroom 15D

COURT CLERK: Melissa Murphy

RECORDER: Norma Ramirez

REPORTER:
PARTIES
PRESENT: Burton, Chris Attorney
Langford, Justin Odell Defendant
McNeill, Monique A. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deliberations continued.

OUTSIDE THE PRESENCE OF THE JURY: Judge Gonzalez present. Court conducted a conference
call with Ms. McNeill and Mr. Burton on the record regarding a Juror question received with respect
to reasonable doubt, which was ADMITTED as Court's Exhibit 25. Court directed the Jury to Jury
Instruction No. 6.

JURY PRESENT: At the hour of 1:05 p.m. the Jury returned with a written Verdict which was FILED
IN OPEN COURT. JURY FOUND Deft GUILTY of COUNT 2 - LEWDNESS WITH A CHILD
UNDER THE AGE OF 14. JURY FOUND Deft NOT GUILTY of COUNTS 1, 3,4,5,6,7,8,9,10,11 and 12.
Jury polled, thanked and excused.

PRINT DATE: 05/04/2018 Page 5 of 6 Minutes Date:  March 15, 2016




C-14-296556-1

OUTSIDE THE PRESENCE OF THE JURY: COURT ORDERED, Deft REMANDED into custody
WITHOQUT BAIL; BAIL REVOKED. COURT FURTHER ORDERED, matter REFERRED to the
Division of Parole and Probation (P&P) and SET for SENTENCING.

CUSTODY
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If -~ and it’s never happened in my five years, but
1f somebody bothers you and persists in asking you, notify
Department 22, They’ll notify me and I’1ll1 make sure it stops
immediately. That’s not going to happen, but I just say that
in the over-abundance of caution. As I said, a lot of times

they’1ll want to know for a learning experience and it helps

the attorneys. So if you have the time -- I guess it’s one
o’clock -- and you want to, they’ll probably meet you on the
way out.

THE MARSHEAL: What I'1ll do after I take them out
and Mr. Langford leaves, I'll bring them back in and give
them maybe ten minutes to talk to counsel.

THE CQURT: Okay.

THE MARSHAL: And anybody that doesn’t want to can
just head down to the third floor.

THE COURT: Absclutely. So again, I want to thank
you for your service and you’re now excused.

.(The jury is excused and exits the courtroom)

THE COURT: Okay, we’re on the record outside the
presence. This matter is referred to the Department of Parole
and Probation for a Pre-Sentence Report and set over for entry
cf judgment and imposition of sentence on --

THE CLERK: May 10th, 8:30.

THE COQURT: The defendant is remanded to custody.

Is there --
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dollars,

MS.

Your

THE

THE

THE

McNEILL: His bail is currently set at a million

Honor.

COURT: It will remain.
CLERK: OQkay.

COURT: Okay, we'’re done.

{(Proceedings concluded at 1:08 p.m.)
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STEVEN B. WOLFSON

Clark County District Attorney . GLERK OF THE COURT
Nevada Bar #001565

JENNIFER CLEMONS

Chief Deputy District Attorney

Nevada Bar #10081

200 Lewis Avenue

Las Vegas, Nevada 891355-2212

(702) 671-2500

Attorney for Plaintiff Log

DISTRICT!{COURT T#-° .4

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, e
Plaintiff,
-Vs- , CASENQ: C-14-296556-1
.Lg‘?ga‘lsgDELL LANGFORD, DEPT NO: XXII
Dcfendﬁm. | ‘ -

STATE'S OPPOSITION TO DEFENDANT’S MOTION TO COMPEL
PSYCHOLOGICAL RECORDS OF H.H.

DATE OF HEARING: SEPTEMBER 24, 2015
TIME OF HEARING: 9:00 AM

A

COMES NOW, the State of 'Nevada,-l:':‘f; STE;JWN B. WOLFSON,'Clark County
District Attorney, through JENNIFER CLEMOl\iS, dhi;f Deputy District Attorney, and
hereby submits the attached Points and Authorities in State's Opposition to Defendant’s
Motion to Compel Psychological Records of H.H.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES

STATEMENT E CASE
On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter

—
e

“Defendant™) with Sexual Assault with a Minor under Fourteen Years of Age (Category A
Felony- NRS 200,364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangerment (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court granted the Defendant’s Motion to Dismiss
Counsel Kevin Speed. On Junc 11, 2015 the court appomtcd Monique McNeill to represent
the Defendant. On June 11, 2015 the Court addressed the Defendant’s Pro Per Motion for

\D_oo ~) O W - TS B S ]

[=]

Discovery and granted that motion as to B y‘hnd Git ll matenal onfy On September 13,
\
11 || 2015 the Defendant filed a Motion to Compel Psychologléal Records of HH. The State’s

o

12 || opposition follows.

Sv preﬁefk STATEMENT OF FACTS
J +ﬁ"er\t‘}c‘@\"\ On June 21, 2014 the victim, H.H,, disclosed that she had been sexually abused by her
———— —_— e

15 | stepfather, Justin Langford.' During a forensic interview with bPS gpecialists Tiffany Keither
16 and Chelsea Schuster, H.H. (dob 6/22/2001) disclosed that the abuse began when she was six,
17 | seven or eight years old. While at her stepfather’s residence in Searchlight Nevada the
18 || Defendant called H.H. into his bedroom and had H.H. take off her clothes. The Defendant
19 | made H.H, and lay on the bed and the Defendant rubbed baby oil on H.H's legs. The
20 || Defendant then placed his private parts in between her légs and rubbed himself back and forth
21 | unti! he ejaculated. H.H. stated that the Defendarit ia-l‘écéd;&-ivhite hand towe! on the bed and
22 § had the victim lay on the towel ‘during the molestation-'énci.dcnts. The abuse continued until
23 | the victim reported the abuse in January 2014, H.H. téstified at the preliminary hearing held
24 } on March 14, 2014 of severa! instances of sexual zbuse committed by the Defendant. The
25 || victim describes instances including the Defendant sucking on her breasts, the Defendant

26 || pulting his penis in her anus, the Defendant putting his penis into H.H’s mouth more than

28 II ! The Statement of Facts is 8 summary of the Arrest Repor: in this case end the vtmm 3 testimony at the preliminary
hearing,

2
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once, Defendant touching H.H.’s genital arca thh hlS h‘ands and his penis, and the Defendant
fondling H.H.'s buttocks andlor anal area with h1s pems R

On January 21, 2014 the Las Vegas Mctropohtp‘n Police Department served a search
warrant on the Defendant’s residence in Searchligﬁt. Ojfficer's recovered a white hand towel
that matched the description given by the victim. The police also recovercd baby cil and
bedding. These items were tested for DNA. A stain on the white towe! came back consistent
with a mixture of two individuals. The partial major DNA prc;ﬁle contributor was consistent
with the Defendant. The partial minor DNA profile is ¢onsistent with victim FLH.

ARGUMENT

The Defendant has filed a Motion for the psychological records of H.H, In the Motion
Defendant asks this Court to expand the State's Brady obligations beyond the evidence
required by statute and case faw, The rcquest for psychbloglcal records is overbroad and not
supported by Nevada statutes on dlscovery in cnmmal cases* Cow N,

The Nevada Revised Statutes provide the. d:scm.r_ery_ obligations for the State. NRS
174.235 outlines what discovery is to be provided b)'r the State of Nevada. It includes:

1. Written or recorded statements or confeésions made by the defendant or any
witness the State intends to call during the case in chief i}f‘ the §tatc, within the custody of the
State or which the State can obtain by an exercise of due diligence. (1)(a).

2.  Results or reports of physical or mental examinations, scientific tests or
scientific experiments made in connection to the case, within the control of the State, or which
the State may leamn of by an exercise of due diligence. (1)(b).

3. Books, papers, documents, tangible objects which the State intends to introduce
during its case in chief, within the possession of the State, or which the State may find by an
exercise of due diligence. (I)(c) ) . o “l% ) .

The statute makes clear the dcfense is not er;t:'{I‘éd ;g any m‘t.ern.al rcport, document or
memorandum prepared by the State in connection with, thc investigation or prosecution of the
case. (2)Xa). Nor is the defense entitled to any report or?:io-cumenl that is privileged.

i
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1 The State recognizes and readily accepts its continuing disclosure obligation as defined
2 || in Brady v. Maryiand, 373 U.S. 83, 83 8.Ct. 1194 (1963) and its interpretive progeny. The
3 | rule in Brady requires the State to disclose to the defendant exculpatory evidence is founded
4 || onthe constitutional requir¢ment of a fair trial. Bﬂ(ﬂ 1s Jot a rule of discovery, however. As
5 || the Supreme Court held in Weatherford v. Bursg 429‘U$ 54§, 559, 9’7 S Ct. 837, 846 (1977)
6 V There is no general constitutional nght to Slscovery in & criminal
case, and Brady did not create one... ‘the Due Process Clause has
7 little to say ¢ dgardmg the amount of discqvery which the parties
8 gnéstt ggoasf%rz s LWard:ussi' 81‘;%0:1, 417U.8. 470, 474 193
9 It is the position of the Clark County District Attomney’s Office to permit discovery and
10 |t inspection of any relevant material pursuant to the appropriate discovery statutes (NRS
11 { 174.235, et seq.) and any exculpatory material as defined by Brady. It should be noted that
12 || under Brady, a formal request by the defense is ncjt necessary. The case has been interpreted
13 | to requirc prosecutors, in the absence of any specific request, to tumn over all obviousty
14 | exculpatory material. United States v, Agurs. 427 U.S. 97, 96 8.Ct. 2392 (1976).
15 However, Brady does not require the State to conduct trial preparation and investigation
16 | on behalf of the defense. The rcqu:rement isto produge exculpatory information which the
17 || defense would not be able to obtain itself in ad- ordmary e¥ercise of dlhgcnce The District
18 || Attorney's office will not permit discovery to be used as fwchlcle wherein the State of Nevada
19 t is required to investigate and prepare the defendant’ s‘ ‘case. The Defendant's request for
20 || essentially anything that might become helpful to his defense is both overbroad and not
21 | supported by law. :
22 Giglio v, United States, 405 U.S. 150 (1972) requires tﬁaf certain impeaching material
23 || be disclosed as to those persons actually caIIe:i as witnesses. Giglio did not create a
24 | constitutional right to pretrial discovery of all potential witnesses, The right to impeach
25 || witnesses is based on the Confrontation Clause of the Constitution. The United States
26 ! Supreme Court has held that the Confrontation Clause is not “a constitutionatly compelled
27 || right of pretrial discovery.” United States v. Ritchie: $80 U.S. 39, 52, 107 S.Ct. 989, 999
28 || (1987). Instead, the right to confrontation is f_a'tr_l,a\Iir‘.’;g,l'u‘g.;:.-.“des:gn‘ed' to prevent improper
4 j
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N
I I restrictions on the types of questions that defense may ask during cross-examination.” Id. It
2 | “does not include the power to require the pretrial disclosure of any and all information that
3 || might be useful in'contradicting unfavorable testimpny.” Id, It guarantees the opportunity for
4 || effective cross-examination, “not cross-examination that is cffective in whatever way, and to
5 || whatever extent, the defense might wish,” 1d. at 53, 107 S.Ct, 999, citing Declaware v,
6 || Eensterer, 474 U.S. 15, 20, 106 S.Ct. 292, 294 (1985). -~
7 Lﬂ : Based upon the foregoing, this Court is respeqtfully requested to continue to adhere to
8 || the clear legislative scheme on criminal dlscovery ,‘émbodled m chada 5 statutes, the
P
9 [ interpretation thereof by the Supreme Court of lhls State, and the oplmons of the United States
10 || Supreme Court in this.area. f '
il A. Defendant’s request for H.H.'s psychological records {s overbroad and not
12 supported by statute. .
13 The Defendant requests the victim's mental health records. from Mohave Mental Health
14 | and Psychologist Lisa Schaeffer. These records are not exculpatory, nor are they within the
15 | State’s possession. The District Attorney's office \3vi_ll not permit discovery to be used ag a
16 || vehicle wherein the State of Nevada is required 1o investigate and preparc the defendant's
17 ! case. The Defendant’s request for essentially anything that might become helpful to his
i8 || defense is both overbroad and not supported by law.
19 Further, the Defendant's requests for mental he;ﬂth records are also privileged pursuant
20 || to NRS 174.235(2)(b). The following Nevada Rewscd‘Stahite:: staté:.. " -
)
21 Under NRS 49.209: 8
‘%
22 A patlent has a H_nv:le% ¢ to refuse to disclose-and to prevent any
23 other person isclosing confidential communications
between himself and his psychologist or any other person who is
24 F articipating in the diagnosis or treatment under the direction of
he psychologist, including a member of the patient's family,
25 Under NRS 49.225 provides as follows:
26 .
A patient heg a privilege to refuse to disclose and to prevent any
27 other person from disclosing confidential communications among
28 himself, his doctor or persons who are participating in the
5
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diagnoasis or treatment under the direction of the doctor, including
members of the patient's family i

Under NRS 49.252:

A client has a privilege to refuse to disclose, and to prevent any
other person from disclesing confidential communications among
himself, his social worker or any other S'crso_n who is participatin
in the diagnosis or treatment vnder the direction' of the socia
worker,
Therefore, Defendant is not entitled to thc;fcqpcsted items as they are privileged and
confidential, ,
CONCLUSION
Based upon the above and (oregoing Points and Authorities, Defendant’s Motion

should be denied as the requested information is pr-;w:-';gsged, overbroad and not required by

slatute. : ot e e
DATED this 21st day of September, 2015, '
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
BY _/s/ JENNIFER CLEMONS
Chief Deputy District Attorney
Nevada Bar #10081

CERTIFICATE OF FACSIMILE TRANSMISSION

[ hereby certify that service of State’s Oppqg_i_rttiq_on to Defendant’s Motion to Compel
Psychological Records of H.H., was made this,.let.("i‘a‘;y.q‘f September, 2015, by facsimile
. A ) A v, .

transmission to; t

MONIQUE MCNEILL, ESQ.
FAX #369-1290 -

BY /s/). MOTL,
Secretary for the District Attorney's Office

WAS RSO V475 000 -OPFM-(LANGFORD, ) STIN)-@).D0CK

- =




Fxhibrt _12
53r a)fefs Oppo Sijfiom To Deye_nc\anjrﬁs

)\/\o)riC)Y\ TO Pma\ude_ USE’. O¥ R‘ajudic_m\
Tﬁrm CCVIC_'\\\YV\“ M Trial

103
103



—

O o0 w3 G W B W N

3% I T S TR TR % Y N R e R R T T T e S e B e e e
g 1 O W p WA = O WO 08~ O AW N - [

Electronically Filed
09/22/2015 068:52:48 AM

OPPS (m i égqm—
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Clark County District Attorney . CLERK OF THE COURT
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JENNIFER CLEMONS

Chief Deputy District Attorney

Ncvada Bar #10081

200 Lewis Avenue

Las Vepas, Nevada 89155-2212
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, '
Plaintiff,
~Vi- CASENQO: C-14-296556-1
JUSTIN ODELL LANGFORD, .
427484572 'DEPTNO: XXII
Defendant.

STATE’'S OPPOSITION TO DEFENDANT’S MOTION IN LIMINE TO PRECLUDE
USE OF THE PREJUDICAL TERM "VICTIM" AT TRIAL

DATE OF HEARING: September 24, 2015
TIME OF HEARING: 9:00 AM

\ TR .

COMES NOW, the State of Nevada, by STEYEIN‘I B. WOLFSON, Clark County
District Attomney, through JENNIFER CLEMONS, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in St;zte's Opposition to Defendant’s
Motion in Limine to Preclude Use of the Prejudicial Term "Victim" At Trial,

This Opposition is made and based upon all the papcr§ and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter
“Defendant™) with Sexual Assault with 2 Minor un.der Fourteen Years of .IAge (Category A
Felony- NRS 200.364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangerment (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court granted the Defendant’s Motion to Dismiss
Counsel Kevin Speed. On June 11, 2015 the court 'ﬁhi}'{)intcd Monique McNeill to represent
the Defendant. On September 13, 2015 the Defendatit filed a Moti'o"n. in Limine to Preclude
use of the Prejudicial Term “Victim” at Trial, The State'-‘s opposition follows.

STATEMENT OF FACTS |

5*"&"'(}«3,1{?\ > OnJuge 21, 2014 the victim, H.H,, disclosed that she had been sexuall sed
3

14

15
16

17
18 ”
19
20
21
22
23
24
.25
26
27
28

stepfather, Justin Langford.! During a forensic interview with CPS specialists Tiffany Keither

D

and Chelsea Schuster, H.H. (dob 6/22/2001) disclosed that the abuse began when she was six,
seven or eight years old, While at her stepfather’s residence in Searchlight Nevada the
Defendant called H.H. into his bedroom and had H.H. take off her clothes. The Defendant
made H.H. and lay on the bed and the Defendant rubbed baby oil on H.H's legs. The
Defendant then placed his private parts in between her legs and rubbed himself back and forth
until he gjaculated. H.H, stated that the Defendant El:gggd a white hand towel on the bed and
had the victim lay on the towel during the molestation.incidents. The abuse continued until
the victim reported the abuse in January 2014. H.H. testified at the preliminary hearing held
on March 14, 2014 of several instances ‘of sexual abu‘ée cémmitted t;y'the Defendant. The
victim describes instances including the Defendant sucking on her breasts, the Defendant
putting his penis in her anus, the Defendant putting his penis into H.H's mouth more than
once, Defendant touching H.H.'s genital area with his hands'and his penis, and the Defendant
fondling H.H.'s buttocks and/or anal arca with his penis.

i

! The Statement of Facts is a summary of the Arrest Report in this casc and the victim's testimony at the preliminary
hearing.

2
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i On January 21, 2014 the Las Vegas Metropolitan Police Department served a search
2 || warrant on the Defendant’s residence in Searchlight. Ofﬁcf;r's réecovered a white hand towel
3 | that matched the description given by the victim, Tﬁé‘police also recovered baby oil and
4 || bedding. These items were tested for DNA. A stain on the white lowel came back consistent
5 {| with 2 mixture of two individuals. The partial major DNA profile contributor was consistent
6 |{| with the Defendant, The partial minor DNA profile is consistent with victim H.H.
7 'i ARGUMENT
8 L Use of the Term Victim
9 The State of Nevada has made specific statutory provisions to define the term “victim.”
10 || NRS 217.070 defines “Victim” as follows:
11 “Victim” means: . uf
.
12 1. A person who is physically-injured qgkilled gs the, direct
result of a criminal act; ' e ' A
13 2. A minor who was involved.in the production of
omo aph{ in violation of NRS ‘200.710, 200.720,
14 500.735 or 200.730; i -
3. A minor who was sexually abused, as "sexual abusc" is
13 defined in NRS 432B.100;, - i
4, A person who s physacali§ mdurcd or killed as the direct
16 result of a violation of NRS 484.379 or any act or neglect
of duty punishable pursuant to NRS 484.3795; .
17 5 A pedestrian who is physically injured or killed as the direct
result of a driver of a motor vehicle who failed to stop at
18 the scene of an accident involving the driver and the
pedestrian in violation of NRS 484.219; or
19 6 A resident who is physically inHured or killed as the direct
result of an act of international terrorism as defined in 18
20 U.S.C. § 2331(1).
21 The term includes a person who was harmed by any of
these acts whether the act was committed by an adult or &
22 minor. - _
23 The crimes that Defendant is accused of con'inj"ftting are listed in NRS Chapter 200,
24 || Crimes against the Person, a human being; hefice thete ni‘irst be 4 vittim, in order to even
25 |i charge the crime, Following Defendant’s logic that the Lscbf the term raises an inference of
26 || guiltin the jury’s mind, the State could argue that By gre‘i::nﬁng Defendant’s motion, this Court
27 || would be prejudicing the people of the State of Nevada by not allowing identification of the
28 || victim as the victim, and thereby insinuating that the victim is not tclling the truth. According
3 +
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to Defendant’s Jogic, the State and the court should be precluded i‘rom even informing the jury
of what Defendant is charged with a3 this certainly would be prejudicial to the prcsurription of
innocence. .

Obviously, there has been no speclﬁc leglslat'on ﬂr cagc law in Nevada which indicates
when the term “victim' is inappropriate m a courtroo?: durmg 8 cnmfnél case. Throughout
the years, defense attorneys have made this request 'w ;th ‘absolutely no authority or logic
behind it. Should the defense wish to argue that a reference to the victim does not mean
defendant is guilty; that is fair, however, for a Court to start limiting language and precluding
one¢ word over another is a slippéry slope that eventally avalanches the jury’s ultimate
question. '

[n order to have a prosecution for sexuaf 'aés.au[t there must be & victim otherwise
Defendant could not be accused of the crime. The Defendant cites to three Supreme Court
cases from 1991, 1988 and 1985 that used the term “complaining witness” in Jieu of “victim.”
While the authors of those three opinions opted to use complaining witness there is no case
law suggesting the term “victim” is prqudwml In’ fag numerous opinions stemming from

L Ebeling v. State, 120 Nev.

401, 91 P.3d 500 (2004); 125 Nev. 265, 212 P.3d 1085. (2009); State v. Catanig, 120 Nev.
1030, 102 P.3d 588 (2004); Hutching v. State, 110'N_ev.‘103, 867 P.2d 1136 (1994).

- The Defendant also cites to an 1860 California case for the proposition that California

sexual assault cases have continued to use the term v.lc

courts do not use the term “victim.” The case the Defendant cites to, People v. Williams, 17
Cal, 142, 147 (1860), was a homicide case where the issuc on appeal was whether the
Defendant wes prejudiced by a jury instruction where the decedent was refetred to as the
Defendant’s victim when the defense presented was:seif-det‘cnse. id, 147-148. The court
found in this specific case and under these specific circumstances the use of “victim™ was not
proper. Williams is a limited and narrow exception to the standard terminology in criminal
cases. California courts Ho not have. case law stal‘u%% that the use of the word “victim” is

improper and in fact, the courts continue to use the wort v1chm when ;eferencmg victims of

A 'ul. “

sexuel assaults. See, People v. Vargas, 178 Cal. App é4th 647 (Cal App. 2d Dist. 2009);

L

T
[t
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People v, Mestas, 217 Cal. App. 4th 1509 (Cal. App. 3d Dist. 2013); People v. Mirands, 199
Cal. App. 4th 1403 (Cal. App. 2d Dist. 2011).

The bottom line is that the State has no intention of “overusing” the term victim, It

becomes an exercise in futility for the parties and this Court to spend inordinate amounts of
time carving out exceptions to which words can and cannot be used and which semantics are
prejudicial or “correct” or “incorrect.” Motions and blanket rulings such as these should be

discouraged, ‘ '
! IL
Defendant’s motion should be demed with theb}understandmg that any problems in
li * ll
overuse of terminology can be addressed as the trial- unfalds. Dcfendam should be required to

i
- object contemporaneously to any one “word” that is used which may allegedly violatc

Defendant’s due process rights. Further, any jury.'in;;truct'ion that would reference victim
proposed by the State would properly state the law of the State of Nevada and, if proffered by
the State, is appropriate.
CONCLUSION
Baséd upon the above and foregoing Point‘s‘and Authoritics, Defendant’s Motion in
Limine to Preclude the State from Using the Prejudicial Term “Victim" at trial must be denied.
DATED this 22nd day of September, 2015.

Respectfully submitted,

STEVEN B*WOLFSON
Clark County District Attomey,
Nevadh Bmv?owsss

!

BY _/s/ IENNIFER CLEMONS

Chief De utg District Attorney
Nevada 10081

m
i
i
i
H

5

@ §

0N
‘\m - . e

r A jg W\!DMWN‘FSODOWFH-MW FUSTIN)-04 DOCX
.._ o e [




O 00 O~ v o b L N e

) %] [\ [ %] [ % ] [ o] — — p— [ e — — — — —

CERTIFICATE OF FACSIMILETRANSMISSION

I hereby certify that service of State’s Opposition to Defendant’s Motion in Limine
to Preclude Use of the Prejudicial Term “Victim" At Trial, was made this 22nd day of
September, 2015, by facsimile transmission to:

MONIQUE MCNEILL, ESQ.
FAX #369-1290

BY /s/ ). MOTL '
Secretary for the District Auamey "s Oftice
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STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

JENNIFER CLEMONS

Chief Deputy District Attorney e
Nevada Bar #10081 .

200 Lewis Avenue

Las Vegas, Nevada §9155-2212 .
(702) 671-2500 %
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-V§- " CASENO: (C-14-296556-1

JUSTIN ODELL LANGFORD, .
43748452 DEPT NO: XXII

Defendant.

STATE’S OPPOSITION TO DEFENDANT ’»S MOTION TO COMPEL
INDEPENDENT PSYCHOLOGICAL EXAMINATION OF ALLEGED VICTIM

DATE QF HEARING: SEPTEMBER 24,2015
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clatk County
District Attorney, through JENNIFER CLEMONS, Chief Deputy District Attomey, and
hereby submits the attached Points and Authorities in State’s Opposition to Defendant’s
Motion to Compel Independent Psychological Examination of Alleged Victim.

This Opposition is made and based upon all"the' papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court,
i .
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P TS AND AUTHORITIES
STATEMENT OF THE CASE
On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter
“Defendant’™) with Sexual Assault with a Minor under Fourteen Years of Age (Category A
Felony- NRS 200.364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangcrmcm (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court gramedz?the Defendant’s Motion to Dismiss

Counsel Kevin Speed. On June 11, 2015 the court app:‘)mted Moniqué McNeill to represent
the Defendant. On September 13, 2015 the Defendant filed a Motion to Compel Independent
Psychological Examination of Alleged Victim. The State's opposition follows.
STATEMENT O | C
On June 21, 2014 the victim, H.H., disclosed that she had been sexually abused by her

o T e e i

stepfather, Justin Langford.'! During a forensic interview with CPS specialists Tiffany Keither
and Chelsea Schuster, H.H. (dob 6/22/2001) disclosed that the abuse began when she was six,
seven or eight years old. While at her stepfatl;er‘s .residence in Searchlight Nevada the
Defendant called H.H. into his bedroom and had H.H. take off her clothes. The Defendant
made H.H. and lay on the bed and the Defendant rubbed baby oil on H.H's legs. The

Defendant then placed his private parts in between hef legs and rubbed himself back and forth
until he ejaculated. H.H. stated that the Defendant ;‘;Iaced B, white hand towel on the bed and
had the victim lay on the towel during the molestanon 1nc1dents The abuse continued until
the victim reported the abuse in January 2014. H. H tesnﬁed at the preliminary hearing held
on March 14, 2014 of several instances of sexual abusc committed by the Defendant. The
victim describes instances including the Defendant sucking on her breasts, the Defendant
| putting his penis in her anus, the Defendant putting his penis into H.H's mouth more than
once, Defendant touching H.H.’s genital area with h|s hands and his penis and the Defendant
fondling H.H."s buttocks and/or anal area with hls‘pems

"l

! The Statement of Facts is a summaery of the Arrest Report in this case and the victim's testimony at the preliminary
hearing.

W
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On January 21, 2014 the Las Vegas Metropolitah. Police Department served a search
warrant on the Defendant’s residence in Searchlight. dmccr’s recovered a white hand towel
that matched the description given by the victim. The police also recovered baby oil and
bedding. These items were tested for DNA. A stain on the white towel came back consistent
with a mixture of two individuals. The partial major DNA profile contributor was consistent
with the Defendant. The partial minor DNA profile is consistent with victim H.H.
ARGUMENT
In Abbott v, State, 138 P.3d 462 (2006), the Nevada Supreme Court departed from a
two year oid precedent by overruling State v. District Court (Romano), 120 Nev, 613,97 P.3d
594 (2004). In doing so, the Court returned to the requirements it previously set forth in

RS A

Koerschner v. State, 116 Nev. 1111, 13 P.3d 45 1 (20009 reasserting that a trial judge should

order an independent psychological or psychlatnc exammatmn of a chxld victim in a sexual
assault case only if the defendant presents a compellmg [eagon for such an examination.

The defendant has made no such showing.

In Koerschner the Court stated;

The primary source of ambiguity in our decisions in these cases
centers on the second Keeney factor, i.e,, whether the victim is not
shown by compelling reasons to be:in need of protection. See
Griego, 111 Ney. at 450, 893 P.2d at 999. We now conclude that,
to the extent Keeney shifted the burden in these matters from the
defendant to the State, it should be overturned. In this, we retum
to the statement in Washington that “[t]he trial judge should order
an examination if the defendant presents a compelling reason for
such an examination. Washington v, State, 96 Nev. 305, 307, 608
P.2d 1101, 1102 (1980). We now-+hlgo hold that whether a
compelling need exists for such dn intruSton:is not a facter to be
considered along with the other three factors. Rather, it is the
overriding judicial question which must.be resolved based upon
the other three factors.2 Thus, compellingreasons to be weighed,

1 Keeney words the second factor, in terms of whether “the victim is not shown by compelling reasons to be in need of
protection.” Keeney v. State, 109 Nev. 220, 226, 850 P.2d 311, 315 (1993). This assumes that an examination should be
ardered ynless the State met a burden of proving that the vietim s in need of protection. As noted, this changed the
statement of the rule as articulated in Washington. We have therefore reworded this consideration so that the burden is on
the defendant to prova, based upon the ather three former Keeney factors, that compelling clrcumstances exist to justify
the intrusion. .

LIS

ﬁ3 W a0 He MEO00 1145000 OPPML{LANGFOND__TLISTIN)-005.DOCK




09/22/2015 15:11 FAX 18401486 DA CRIMINAL DIVISION o004

o o ~ N ta B W M

MORN N S T T T N T R e e
oo-dc\mﬁwmwowmﬂoxmbumr—'c

not necessarily to be given equal weight, involve whether the State
actually calls or obtains some benefit from an expert in
psychology or psychiatry, whether the evidence of the offense is
supported by little or no corroboration bey@nd the testimony of the
victim, and whether there is a reasonabléf’bams for believing that
the victim’s mental or emotional stdte may ‘have affected his or her
veracity. ,

h.

Id. at 1116 - 1117, 13 P.3d at 455. &

The first factor to consider in determining whether Defendant has proven that a
compelling need exists to force the victim to undergo an intrusive psychological evaluation is
whether the State has hired such an expert? The answer is NO. The State has not hired an
expert in the field of psychology or psychiatry in this case for the purpose of examining H.H.
for trial of this matter, Defendant attempts to rely upon the State’s notice of Dr. Sandra Cetl
as a reason to satisfy this first prong, Dr, Sandra Cetl is not an expert in psychology. Sheisa
medical doctor who performs sexual assault exams, Therefore, her testimony and expertise is
limited to her opinions and findings on the physical sexual assault exams. She is not qualified
to give an opinion on the credibility of the V!Ctlp’l, and }her%qure w:ll ot be test1fymg as an
expert in that area. , _

by,

The first prong of Koerschner relies on notice that an expert will testify in a certain
manner, Unless and until the State notices Defendant that an expert in psychology/psychiatry
has been retained, has in fact examined the victim and will testify as to the findings of that
examination; or the State notices Defendant that another witness will give testimony of
something, other than percipient facts, Defendant has not shown that the State has benefited
from an expert and consequently cannot meet his bi.li-de_n for the first prong of Koerschner,

Pursuant to the second prong of Koerschner, this Court must alzso examine whether the

Defendant has shown that evidence of the crimes has little or no corroboration beyond the

testimony of the victim in this case. A psychological examination ordered because the victim’s

LW

ig‘,{
3 Keensy does not hold that an independent examination may:‘never be @:rdbr&d unless the'State calls or obtains benefit
fram an expert. Rather, it holde that error is committed when a defendant in a child-victim case is refused such an
examination if the State has the benefit of an expert analysis and the other three factors are satisfled. There may be

situations where the veracity of a child witness may be brought into question because of his or her emotional or mental
state, even though the State has had no access to or benefit from an expeﬂ

%‘ 4 WA2014FS00D 1V AFS0001-0PPV(LANGFORD__JUSTINR008.DDCX
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testimony is uncorroborated would be counterproductive. The only possible reason for an
cvaluation of the victim to be performed for this reason would be to attack veracity, which is
prohibited by Nevada Law. Further, in this case Pi.H stated that the Defendant would place a
white hand towel under her when the Defendant committed the various sexual abuse ¢rimes
to her. She stated that he kept this towel in his nightstand. She also stated that the Defendant
used baby oil on her legs when he would rub his penis on her. When police executed 2 search
warrant at the Defendant’s residence they located a"trdl,'}';‘\cL qnd baby oil in the exact location
the victim described. Further, DNA testing idgntiﬁcﬁ DNA from a stain on the towel
consistent with DNA from both the Defendant and H.H. ‘Therefore, corroboration exists in
this case.

In Lickey v, State, 108 Nev. 91, 827 P.2d 824 (1992) the cowrt ruled that it is error to
permit the State to have a psychologist testify as to the veracity of a victim. ]d. at 826. The
Court went on to cite Townsend v, State, 103 Nev..1_13, 734 P.2d 705 (1987) by recalling that
they unequivocally stated that it was improper for an expert to comment directly on whether
the victim’s testimony was truthful, because that would invade the prerogative of the jury. Id.
at 827. If it was error in Lickey for the State to have an expert testify as to the veracity of a
victim, then it is certainly error for a defense expert to tc:tify in the same manner. Hence, any

testimony that the expert could offer because of t.hdf lac%k of significant corroboration of the

sl il p I’r\t‘ﬂv, o e

victim’s testimony would go the veracity of the victim’s testimony and ‘would consequently
be inadmissible pursuant to Lickey. The expert’s te‘gfimony would further avalanche the
purpose of the jury. Moreover, to allow the defenée exll':ert to testify in any way concemning
the lack of corroboration of the victim’s account of the crime, would serve to confuse the

members of the jury.

In distinguishing Lickev, the Nevada Supreme Court in Cordova v, State, 116 Nev.
664, 6 P.3d 481 (2000) stated: '

Cordova contends that the detective improperly testified on Cordova's veracity
and guilt under Nevade case law. An expert may not comment on a witness's
veraclt]y or render an opinion on a defendant's guilt or innocence. See Lic%e* 12
08 Nev. 191, 196, 827 P.2d 824, 827 (1992); Winiarz v. State ev.

, 30-51, 752 P.2d 761, 766, §y1988). 'This case law is not precisely on point
here. The detective did not testify as an expert,,nor did he comment on Cordova's

5 .0
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veracity as a witness. However, the detective's r;pinipn on the truthfulness of
Cordova's confession did implicate the ultimate guestion of guilt or innocence,
and we recognize the possibility that jurors "may be improperly swayed by the
opinion of a witness who is presented as an experienced criminal investigator.”
Sakeagak v. State, 952 P.2d 278, 282 (Alaska Ct.App.1998).

Id. at 669, 6 P.3d at 485. (Emphasis added).

Any defense expert who is permitted to examine the victim and later testify concerning

the truth of her uncorroborated testimony will be presented to the jury as an expert and may
improperly sway the jury by virtue of their opinion. This is exactly why experts are not
permitted to comment on the veracity of another witness.

In 2005 the Nevada Supreme Court in Gaxiola v. State, 121 Nev. 638, 119 P.3d 1225
(2005), reiterated its long standing opinion concenﬁi?g the uncorroborated testimony of a
sexual assault victim by stating: “This court has repestedly stated that the uncorroborated
testimony of a victim, without more is sufficient to upf!xold a rape conviction. Id. at 1232,
Before the jury is given a case for deliberation they willibe instructed by the Court: “There is
no requirement that the testimony of a victim of sexual offenses be corroborated, and her
testimony standing alone, if believed beyond a reasonable doubt, is sufficient to sustain a
verdict of guilty.” This instruction, or one similar to it, which correctly states Nevada Law
pursuant to Gaxiola will be given to the jury.

On the one hand the jury has the ability‘ to discern the believability of the
uncorroborated testimony of the victim for the purpose of determining the guilt or innocence
of the defendant. But on the other hand, this responsibility is removed from them and placed
in the hands of a defense expert when the uncorroborated testimony of the victim is a factor in

Nl
[N

the analysis of whether or not to subject the victim to 5']1a;1qssing and intrustve examination,
' : W noo T “

\
Toal

There can be no other purpose for an expert’s examination relating to the uncorroborated
A
testimony of the victim than to cast doubt on his Vcracit%(_. Since the testimony of the defense

expert would be inadmissible as to the victim’s veracity, or more specifically the truthfulness

4 Srate v, Gomes, 112 Nev. 1473, 1481, 930 P.2d 701, 706 (1996); Washington v. State, 112 Nev. 1067, 1073, 922 P.2d
547,551 (1996); Hutchins v. Stare, 110 Nev. 103, 109, 867 P.2d 1136, 1140 (1994); Rembert v, State, 104 Nev. 680,
681, 766 P.2d 890, 891 (1988); Deads v. State, 97 Nev. 216, 217, 626 P.2d 271, 272 (1981); Henderson v. State, 95 Nev.
324, 326, 594 P.2d 712, 713 (1979); Bennett v. Leypoldl, 77 Nev. 428, 432, 366 P.2d 343, 345 (1961); Martinez v. State,
77 Nev. 184, 189, 360 P.2d 836, 838 (1961); State v. Diamond, sp Nev. 433, 437, 264 P. 697, 698 (1928).
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of her mainly uncorroborated testimony, the psychiatric examination based on the amount of
corroboration of her testimony becomes an eXETCiSe: in ﬁtlllty and an unnecessary burden for
the victim to bear. Counsel for Defendant will 'have rnore ﬂ1an an émplé opportunity to cast
doubt on the truthfulness of the victim’s testimony on crpss gxamination at trial.

The Defendant mentions the fact that the victim hSS received counseling since reporting
the abusc as a reason why an independent psychological exam should be conducted. This is
not a factor for the court to consider in making its analysis of whether a compelling reason for
an exam exists.® The fact that a victim of sexual abuse has choéen to get counseling to address
the ramifications of being abused does not trigger & ‘court to order an invasive psychological
exam as part of the criminal case. No statutes nor case law support this proposition.

Finally, this Court must consider whether the Defendant has shown that there is a
reasonable basis to believe that the victim’s mental or emotional state may have affected her
veracity. In this case, Defendant has presented no __‘eys'_iﬂé_:lenc‘:c and has shown nothing in the
record to suggest that the victim was suffering from ﬁnyﬁcindof mental.or emotjonal state that
would affect her ability to be truthful in this matter, Thc fact that the victim stated during
interviews that the Defendant physically abused her, physmally abused her mother, and that
he preferred his biological daughter over H.H., does not rise to the level that proves the victim
was suffering from any kind of mental or emotional state that would affect her ability to be
truthful. Counsel for the Defendant can certainly cross exam the victim regarding these
statements to show bias or motive, but H.H’s opinions, observations and personal feelings
regarding the dynamics of the household do not pr"ovidé any evidence of mental or emotional
illness that would trigger a psychological exam. These factors coupled with the lack of any
benefit derived by the State from an expert witness requires that the instant motion be denied.
i '

7 ?“E
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i
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% Defendant also states that the Stare does not intend to obtain counselmg records or provide them to the defense. This
issue was fully briefed in the State's Opposition to the Defendant’s request for H.H.’s psychological records so the State
will not readdress the discovery issue here.
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ORDERING A VICTIM TO SUBMIT.TO PSYCHOLOGICAL

TESTING FOR PURPOSE OF DETERMINING CREDIBILITY
UNDERMINES THE ROLE OF THE JURY

The State understands the law as it currently exists as stated above. However, it is the

State’s position that a victim of sexual assault should never be forced to endure something as

Vo
L e

intrusive and harassing as a psychological exam}nanox'ff{ux}less it has a purpose other than to
cast doubt on the veracity of the victim. For the most _Pm, psy_chological testing of sexual
assault victims is requested by the defense as a means ﬁg"r discovering impeachment evidence
to use against the victim. This is an improper method for defense to discover impeachment
evidence or to attack the credibility of the victim, It is one thing to attempt to impeach a
witness’s credibility by the introduction of evidence showing for instance a background of
hospitalization and psychiatric care. However, it is quite another to have a witness undergo a
mental examination for the direct purpose of enabling the other side to impeach his testimony.
People v, Souvenir, 373 N.Y.S.2d 824, 826-27 (l§75).. 'Furtherrhore, where a judge orders a
psychological test for a sexual assault victim and the competency of the victim is not at issue,
the court is infringing on the jury’s duty to assess credibility.

Pursuant to established law in Nevada, it is the.]\].ry’s function, not that of the court or
a psychiatrist, o assess the credibility of witnesses ar;dft‘rilc"ﬁcight of the evidence. McNair v,
State, 108 Nev. 53, 56, 825 P.2d 571, 573 (1992). In refﬁlsing to allow psychological testing

of sexual assault victims, the Supreme Court of North C_&mlina reasoned:

As we have scen, competency [of a witness] is for the judge, not
the jury. Credibility, however, is of the jury -- the jury is the lie
detector in the courtroom. It is now suggested that psychiatrists
and psychologists have more expcrtisc than either judges or juries,
and that their opinions can be ot value to both juri¢s and judges in
determining the veracity of witnesses. Perhaps. The effect of
revering such testimony, however, may be two-fold: first, if may
cause juries to syrrender their own‘common sense in weighing
testimony; second, it may produce a trial within a trial on what is
a collateral but still important matter.

State v. Clontz, 286 S.E.2d 793, 796 (N.C. 1982), citing with approval United States v. Banard,
490 F.2d 907, 912-13 (9th Cir. 1973). Yt
|
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By allowing courts to order victims to submit t@; 'psychiatric tests for the purpose of
accessing credibility, the door will be opened to a battle of éxpczts. There is no reason why
defendants will not request that each of the state’s witnesses submit to a psychological test. In
this era of increasing use of experts in both civil and criminal trials, the sad truth is that an

“expert” can be found to testify on behalf of almost any viewpoint or position. Wisely, we

have historically left credibility determinations to the trier of fact. See, United States v.
Ramirez, 871 F.2d 582, 585 (6th Cir. 1989). |
IIL

JUSTICE DOES NOT REQUIRE SEXUAL ASSAULTY VICTIMS
IO SUBMIT TO PSYCHOLOGICAL EXAMINATIONS

i

A psychological examination of a sexual :ﬁlb-usLe v’nctu’nls not a c'oﬁétitutiénal guarantee,
United States v, Riley, 657 F.2d 1377, 1387 (8th Cir. 1981). A defendant’s constitutional
rights to confront witnesses and to present eviden:.:e onwhis own behalf are clearly protected
without a psychological evaluation of the victim. When California enacted Penal Code 1112,
prohibiting courts from ordering psychological testing of sex:uql assault victims, California
courts found that the statute did not violate a defendant’s rights under the Confrontation
Clause. People v, Fleming, 189 Cal.Rptr. 619, 621 (1983) (overruled on other grounds). A

Texas Court of Appeals also found that psychological tests of victims are not necessary to

preserve a defendant’s right to confront and cross-examine the witness, State v. Lanford, 764
S.W.2d 593, 594 (Tex. 1989). See also, People v. Glover, 273 N.E.2d 367, 369-70 (1971)
(holding that defendant’s due process and equal prOt_éq‘_gién rights were not violated by court’s

denial of request to have sexual abuse victim submit 1t_t;,):-ll::)sycl“lia.tric exam).

" Defendants have a host of tools available to ensﬁrp that the witness is telling the truth,
which eliminate the need for a psychological evaluation of the victim. The traditional methods
of assessing credibility of a witness are adequate. Defendants are afforded the opportunity to
cross-examine the victim and to present jury instructions regarding credibility.  “A

zealous concemn for the accused is not justification for a grueling and harassing trial of the
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victim as condition precedent to bring the accused to }n 1 State v. Looney, 240 S.E.2d. 612,
627 (N.C. 1978). R T
V. ;- ‘
ORDERING A PSYCHOLOGICAL EVALUATION RE-VICTIMIZES A SEXUAL
ASSAULT VICTIM

The ability to force a victim to submit to psychological testing does not appear to be a
right that exists for defendants in other types of criminal cases. Thus, it appears that victims
of sexual assault are open to attack merely because of the nature of the offense perpetrated
against them. There is no more justification for couﬁ tg order victim of sexual assault to submit
to psychiatric evaluation than there is for every other witness in every criminal case to be asked
to submit to an examination. See People v. Sourvenir, 373 N.Y.S.2d 824, 827 (1975). While
it is important to ensure that the defendant’s rights to present evidence and to confront his
accuser are preserved, these rights must be wei ghcdf';i'g"”gf"iﬁst the rights of the victim to be free
from humiliating and formidable psycho’logicﬁi exaifis Which probe for the existence of
information that may or may not discredit them as a w1tﬁess

A.  Court Ordered Psychological Evaluations Conbntute an Invasion of the Victims’
Right to Privacy

Even without a court ordered psychological evaluation, the road for a sexual assault
victim can be formidable and humiliating. Often victims must submit to an intrusive physical
exam, confront their attacker in court, testify regarding personal details of the sexual assault
in open court, and be subject to an often severe cross éxamination by the defense. It would be
insensitive to argue that the burden of submitting to a psychological evaluation would have a
minimal impact on the victim. U.S. v. Dildy, 39 F.R.D. 340, 343 (D.C. 1966).

The Nevada Legislature has recognized the hardships that victims of sexual assauit
must endure. In NRS 200.377, the Nevada chlsla‘t:kntj madc ﬁndmgs regardmg victims of
sexual assault:

i
Hl

N
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The legislature finds and declares that: )

1, This state has a compelling interest in assuring that the victim
of a sexual assault: - N

(a) Reports the assault to the appropriate authorities;

(b) Cooperates in the investigation and prosecution of the assault;
and
(¢) Testifies at the criminal trial of the person charged with
committing the assault, . .
2. The fear of public identification and invasion of privacy are
fundamenta] concerns for the victims ofiséixual assault. If these
concerns are not addressed and the, victims are Jeft unprotected,
the victims may refrain from reporting and prosecuting sexual
assaults. .
3. A victim of a sexual assault may be harassed, intimidated and
psychologically harmed by a public report_that identifies the
victim. A sexual assault is, in many ways, a unique, distinctive
and intrusive personal trauma. The consequences of
identification are often additional psychological trauma and the
public disclosure of private personal experiences.
4. Recent public criminal trials have focused attention on these
issues and have dramatized the need for basic protections for the
victims of sexual assault.
5. The public has no overriding need to know the individual
identity of the victim of a sexual assault. .
6. The purpose of NRS 200.3771 to 200.3774, inclusive, is to
rotect the victims of sexual assault from harassment,
mtimidation, psychological trauma and the unwarranted invasion
of their privacy by prohibiting the disclosure of their identities to
the public.

In addition, the adoption of the rape shield law, NRS 50.090, indicates the Nevada
Legislature's concern for the privacy of sexual assa}lﬂ‘t';é,\';zictims. Among the purposes of the
rape shield law is the need to protect sexual assgu'it viot;'ir\hé'-‘ﬁ'oﬁ': degréﬂihg and embarrassing
disclosure of details about their private life and to -encdurage rape victims to come forward

and report crimes and testify in court. Johnson v. State, 113 Nev. 772, 776, 942 P.2d 167, 170

(1997). Allowing trial courts to compel sexual assault victims to submit to unnecessary
psychological testing contravenes the Nevada Legislature’s stated intent to protect sexual
abuse victims from invasion of their privacy.

Unnecessary and compelled psychological testing inhibits society’s interest in
prosecuting perpetrators of sexual assault by disclouraging victims from coming forward to
report the crimes. The fear of embarrassment and invasive psychological testing will prevent
victims from reporting sexual assault to the proper authorities. The continuous accumulation
of intimidating and indelicate procedural probings, tgpglito relegate to silence all but the most
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hardened victims. As we induce such silence in the victim, we discourage the victim from
registering her complaint. United States v. Dildy, 39 F.R.D. 340, 343 (1966).

Discouraging the reporting of sexual abuse is not in the public interest. Further,
harassing victims of sexual assault by requiring them to submit to psychological examinations
contravenes the Nevada Legislature’s interest in encouraging victims to report sexual assault
and testify for the prosccution. |

In addition, where a victim’s testimony is conditioned on submitting to a psychological
evaluation, witnesses will be even less willing to testify Absent a statute, there is no authority
to enforce a court’s order for psychological testmg when a wnmcss refuses to submit to the
order. Thus, where a victim refuses to submit'to tes‘.tmg, a , material Witness is lost and the
State’s ability to prosecute sexual assaults decreases. This could severely handicap the State’s
prosecution of sexual assault cases. The public int_ereslt in prosecuting sexual assault cases
will not be served where sexual assault victim’s enthusiasm to testify is chilled due to court
ordered psychological testing. The tremendous invasion of a sexual assault victim’s privacy
and the danger of decreased reporting of sexual assault cases substantially outweigh any
benefit to a defendant of psychological testing of sexual assault victims,

At least for the time being in Nevada, the dverlriding judicial question this Court must

consider pursuant to Abbott and Koerschner, is whether the defendant has proved, based upon

the presence or absence of the aforementioned factors, that compelling circumstances exist to
justify an extremely harassing and intrusive exammat‘mfr:éof th.e victim which will undoubtedly
cause her to unnecessarily relive horrible expériences. In the instant case, Defendant has
completely failed to meet his burden and his motion shpuld be denied.
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Ex Post Tacto Violotion
1 VI 1';'%\';;
2 THE NEVADA LEGISLATURE HAS PASSED A BHIL THAT. WILL PRECLUDE
THE COURT FROM ORDERING A PSYCHOLOGICAL OR PSYCHIATRIC
3 EXAMINATION IN ANY CRIMINAL OR JUVENILE DELINQUENCY MATTER
4 | REALTING TO THE COMMISSION OF A SEXUAL OFFENSE
5
6 The Nevada legislature addressed this very issue in the past legislative session and
= || passed Assembly Bill No. 49, section 24 which reads:
8 o , .
1. In anPf criminal or juvenile delinquen%\lr action relating to the commission of
9 a sexual offense, a court may not order the victim of or a witness to the sexual
offense to take or submit to a psychological or psychiatric examination.
10 2. The court may exclude the testimony of a licensed psychologist, psychiatrist
or clinical worker who tperformcd a psychological or psychiatric examination on
11 the victim or witness if; . »
(a) There is a prima facie showing of a compelling need for an additional
12 psychological or psychiatric examination of the victim or witness by a licensed
sychologist, psychiatrist or clinical worker; angt:
13 fb{ The victim or witness refuses to submit to-an additional psychological or
psyihlamc examination by a licensed ipSycholbgist,” psychiatrist or -clinical
14 worker. C,
3. In determining whether there is a prima facie showing of a compelling need
15 for an additional psychological or psychiatric. ¢xamination of the victim or
witness pursuant to subsection 2, the court must.consider whether:
16 S‘? There is a reasonable basis for believing that the mental or emotional state of
e victim or witness may have affected his or her ability to perceive and relate
17 events relevant to the criminal Frosecution; and
(b) Any corroboration of the offense exists beyond the testimony of the victim
18 Or witness.
4. If the court determines there is a prima facie showing of a compelling need
19 for an additional psychological or psychiatric examination of the victim or
witness, the court shall issue a factual finding that details with particularity the
20 reasons why an additional gsychologicali or psychiatric examination of the
victim or witness is warranted. ) _
21 5. If the court issues a factua! finding pursuant to subsection 4 and the victim or
witness consents to an additional tgsyc ological or psychiatric examination, the
22 court shall set the parameters for the examination consistent with the purpose of
determining the ability of the victim or witness to perceive and relate events
23 relevant to the criminal prosecution.
54 || (emphasis added)(State’s exhibit 1), Ty
U
75 The effective date of the new law. is Ogtoberel} 2015. While the District Court is
26 | currently not prohibited from ordering a psycholo'gicag. examination of the victim, this will
27 || not be the case come October 1, 2015, Assembly Bill:49 forbids the Court from ordering a
28 | psychological exam of & victim unless the State uses a psychological expert and there is a
B -
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SEC, !
M SOCIAL SECURITY ADMINISTRATION

"I il & Office of Disability Adjudication and Review
s SSA Office Of Hearings

Suite 4452

333 Las Vegas Blvd S,

Las Vegas, NV 89101-7065

Date; January 22, 2018

Justin O. Langford

High Desert State

Prison

# 1159546

P.O. Box 650

Indian Springs, NV 89070

Notice of Decision — Fully Favorable

| carefﬁlly reviewed the facts of your case and made the enclosed fully favorable decision. Please
read this notice and my decision.

Another office will process my decision and decide if you meet the non-disability requirements
for Supplemental Security Income payments. That office may ask you for more information. If
you do not hear anything within 60 days of the date of this notice, please contact your local
office. The contact information for your local office is at the end of this notice.

If You Disagree With My Decision
If you disagree with my decision, you may file an appeal with the Appeals Council.
How To File An Appeal -

To file an appeal you must ask in writing that the Appeals Council review my decision. You may
use our Request for-Review form (HA-520) or write a letter. The form is available at
www.socialsecurity.gov. Please put the Social Security number shown above on any appeal you
file. If you need help, you may file in person at any Social Security or hearing office.

Please send your.request to:
Appeals Council |
Office of Disability Ad]udlcatlon and Review
5107 Leesburg Pike
Falls Church, VA 22041-3255

‘ Form HA-L76 (03-2010)
Suspect Social Security Fraud?
Please visit http://oig.ssa.gov/r or call the Inspector General's Fraud Hotline
at 1-800-269-0271 (TTY 1-866-501-2101).

See Next Page
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Time Limit To File An Appeal

You must file your written appeal within 60 days of the date you get this notice. The Appeals
Council assumes you got this notice 5 days aﬂer the date of the notice unless you show you did
not get it within the 5-day period.

The Appeals Council will dismiss a late request unless you show you had a good reason for not
filing it on time.

What Else You May Send Us

You may send us a written statement about your case. You may also send us new evidence. You
should send your written statement and any new evidence with your appeal. Sending your
written statement and any new evidence with your appeal may help us review your case sooner.

How An Appeal Works

The Appeals Council will consider your entire case. It will consider all of my decision, even the
parts with which you agree. Review can make any part of my decision more or less favorable or
unfavorable to you. The rules the Appeals Council uses are in the Code of Federal Regulations,

Title 20, Chapter II1, Part 404 (Subpart J) and Part 416 (Subpart N).

The Appeals Council may:
¢ Deny your appeal,
e Returrsyour case t0 me or another admlmstratlve law judge for a new decision,
e Issue its own decision, or
¢ Dismiss your case.

The Appeals Council will send you a notice telling you what it decides to do. If the Appeals
Council denies your appeal, my decision will become the final decision.

The Appeals Council May Review My Decision On Its Own

The Appeals Council may review my decision even if you do not appeal. They may decide to
review my decision within 60 days after the date of the decision. The Appeals Council will mail
you a notice of review if they decide to review my decision.

When There Is No Appeals Council Review

If you do not appeal and the Appeals Council does not review my decision on its own, my
decision will become final. A final decision can be changed only under special circumstances.

You will not have the right to Federal court review,

Your Right To Representation In An Appeal

Form HA-L76 (03-2010)
See Next Page
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If you appeal, you may choose to have an attorney or other person help you. Many
representatives do not charge a fee unless you win your appeal. Groups are available to help you
find a representative or, if you qualify, to give you free legal services. Your local Social Security
office has a list of groups that can help you in this process.

If you get someone to help you with your appeal, you or that pérson must let the Appeals
Council know. If you hire someone, we must approve the fee before he or she is allowed to
collect it.

If You Have Any Questions

We invite you to visit our website located at www.socialsecurit&.gov to find answers to general
questions about social security. You may also call (800) 772-1213 with questions. If you are
deaf or hard of hearing, please use our TTY number (800) 325-0778.

If you have any other questions, please call, write, or visit any Social Security office. Please
have this notice and decision with you. The telephone number of the local office that serves your
area is (866)613-9963. Its address is: ' ‘

- Social Security
1250 S Buffalo Dr

Suite 150
Las Vegas, NV 89117-8329

Donald R. Colpitts
Administrative Law Judge

Enclosures:
Decision Rationale

Form HA-L76 (03-2010)
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SOCIAL SECURITY ADMINISTRATION
- Office of Disability Adjudication and Review

DECISION .
IN THE CASE OF ' ' CLAIM FOR
Period of Disability, Disability Insurance
Justin O. Langford Benefits, and Supplemental Security Income
(Claimant)
554-73-2615
(Wage Earner) (Social Security Number)

JURISDICTION AND PROCEDURAL HISTORY

This case is before me on remand from the Appeals Council. The claimant appeared and
testified at a hearing held on May 23, 2017, in Las Vegas, NV. . Alan E. Cummings, an impartial
vocational expert, also appeared at the hearing. Although informed of the right to representation,
the claimant chose to appear and testify without the assistance of an attorney or other
representative.

The claimant is alleging disability since August 5, 2008.

The claimant submitted or informed the Administrative Law Judge about all written evidence at
. least five business days before the date of the claimant's scheduled hearing (20 CFR 404.935(a)
~and 416.1435(a)). ‘

ISSUES

The issue is whether the claimant is disabled under sections 216(i), 223(d) and 1614(a)(3)(A) of
the Social Security Act. Disability is defined as the inability to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impairment or combination
of impairments that can be expected to result in death or that has lasted or can be expected to last
for a continuous period of not less than 12 months.

With respect to the claim for a period of disability and disability insurance benefits, there s an
additional issue whether the insured status requirements of sections 216(i) and 223 of the Social
Security Act are met. The claimant's eamnings record shows that the claimant has acquired
sufficient quarters of coverage to remain insured through June 30, 2010. Thus, the claimant must
establish disability on or before that date in order to be entitled to a period of disability and
disability insurance benefits,

If the claimant is under a disability and there is medical evidence of a substance use disorder(s),
there is an additional issue as to whether the substance use disorder(s) is a contributing factor
material to the determination of disability under sections 223(d)(2) and 1614(a)(3)(_|) of the
Social Security Act. If so, the individual is not under a disability.

See Next Page
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After careful review of the entire record, I find that the claimant has been disabled from August
5, 2008, through the date of this decision. ] also find that the insured status requirements of the
Social Security Act were met as of the date disability is established.

APPLICABLE LAW

Under the authority of the Social Security Act, the Social Security Administration has
established a five-step sequential evaluation process for determining whether an individual is
disabled (20 CFR 404.1520(a) and 416.920(a)). The steps are followed in order. Ifit is
determined that the claimant is or is not disabled at a step of the evaluation process, the
evaluation will not go on to the next step.

At step one, [ must determine whether the claimant is engaging in substantial gainful activity (20
CFR 404.1520(b) and 416.920(b)). Substantial gainful activity (SGA) is defined as work activity
that is both substantial and gainful. If an individual engages in SGA, he is not disabled
regardless of how severe his physical or mental impairments are and regardless of his age,
education, or work experience. If the individual is not engaging in SGA, the analysis proceeds to
the second step.

At step two, I must determine whether the claimant has a medically determinable impairment
that is "severe" or a combination of impairments that is "severe" (20 CFR 404.1520(c) and
416.920(c)). An impairment or combination of impairments is "severe" within the meaning of
the regulations if it significantly limits an individual's ability to perform basic work activities.
An impairment or combination of impairments is "not severe" when medical and other evidence
establish only a slight abnormality or a combination of slight abnormalities that would have no
more than a minimal effect on an individual's ability to work (20 CFR 404.1522 and 416.922;
Social Security Rulings (SSRs) 85-28 and 16-3p). If the claimant does not have a severe
medically determinable impairment or combination of impairments, he is not disabled. If the
claimant has a severe impairment or combination of impairments, the analysis proceeds to the
third step.

At step three, [ must determine whether the claimant's impairment or combination of
impairments is of a severity to meet or medically equal the criteria of an impairment listed in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d).
416.925, and 416.926). If the claimant's impairment or combination of impairments s of a
severity to meet or medically equal the criteria of a listing and meets the duration requirement
(20 CFR 404.1509 and 416.909), the claimant is disabled. If it does not, the analysis proceeds to
the next step.

Before considering step four of the sequential evaluation process, I must first determine the
claimant's residual functional capacity (20 CFR 404.1520(e) and 416.920(¢)). An individual's
residual functional capacity is his ability to do physical and mental work activities on a sustained
basis despite limitations from his impairments. In making this finding, I must consider all of the
claimant's impairments, including impairments that are not severe (20 CFR 404.1520(¢),
404.1545, 416.920(e), and 416.945; SSR 96-8p).

See Next Page
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- Next, I must determine at step four whether the claimant has the residual functional capacity to
perform the requirements of his past relevant work (20 CFR 404,1520(f) and 416.920(f)). The
term past relevant work means work performed (either as the claimant actually performed it or as
it is generally performed in the national economy) within the last 15 years or 15 years prior to the
date that disability must be established. In addition, the work must have lasted long enough for
the claimant to learn to do the job and have been SGA (20 CFR 404.1560(b), 404.1565,
416.960(b) and 416.965). If the claimant has the residual functional capacity to do his past
relevant work, the claimant is not disabled. If the claimant is unable to do any past relevant work
or does not have any past relevant work, the analysis proceeds to the fifth and last step.

At the last step of the sequential evaluation process (20 CFR 404.1520(g) and 416.920(g)), I
must determine whether the claimant is able to do any other work considering his residual
functional capacity, age, education, and work experience. If the claimant is able to do other
work, he is not disabled. If the claimant is not able to do other work and meets the duration
requirement, he is disabled. Although the claimant generally continues to have the burden of
proving disability at this step, a limited burden of going forward with the evidence shifts to the
Social Security Administration. In order to support a finding that an individual is not disabled at
this step, the Social Security Administration is responsible for providing evidence that
demonstrates that other work exists in significant numbers in the national economy that the
claimant can do, given the residual functional capacity, age, education, and work experience (20
CFR 404.1512(f), 404.1560(c), 416.912(f) and 416.960(c)).

If it is found that the claimant is disabled and there is medical evidence of a substance use
disorder(s), 1 must determine if the substance use disorder(s) is a contributing factor material to
the determination of disability. In making this determination, I must evaluate the extent to which
the claimant's mental and physical limitations would remain if the claimant stopped the
substance use. If the remaining limitations would not be disabling, the substance use disorder(s)
is a contributing factor material to the determination of disability (20 CFR 404, 1535 and
416.935). If so, the claimant is not disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
After careful consideration of the entire record, I make the following findings:
1. The claimant's date last insured is June 30, 2010.

2. The claimant has not engaged in substantial gainful activity since August 5, 2008, the
alleged onset date (20 CFR 404.1520(b), 404.1571 et seq., 416.920(b) and 416.971 ef seq.).

The claimant worked afier the established disability onset date and has earnings of $1,300.30 in
2009, $234.00 in 2010 and $7,619.02 in 2013. (Exhibit 7D). However, this work activity did
not tise to the level of substantial gainful activity.

3. The claimant has the following severe impairment: bipolar disorder (20 CFR
404.1520(c) and 416.920(c)).

See Next Page
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The above medically determinable impairments significantly hn'nt the ability to perform basic
work activities as required by SSR 85-28.

4. The claimant does not have an impairment or combination of impairments that meets
or medically equals the severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

The claimant has the following degree of limitation in the four broad areas of mental functioning
set out in the disability regulations for evaluating mental disorders and in the mental disorders
listings in 20 CFR, Part 404, Subpart P, Appendix 1: @ moderate limitation in understanding,

. remembering, or applying information, a moderate limitation in interacting with others, a
moderate limitation in concentrating, persisting, or maintaining pace, and a mild limitation in
adapting or managing oneself. '

5. After careful consideration of the entire record, I find that the claimant has the
residual functional capacity to perform a full range of work at all exertional levels but with
the following nonexertional limitations: the claimant is unable to sustain full-time work due
to symptoms of his bipofar disorder.

In making this finding, I have considered ail symptoms and the extent to which these symptoms
can reasonably be accepted as consistent with the objective medical evidence and other evidence,
based on the requirements of 20 CFR 404.1529 and 416.929 and SSR 16-3p. I also considered
the medical opinion(s) and prior administrative medical finding(s) in accordance with the
requirements of 20 CFR 404.1520(c) and 416.920(c).

In considering the claimant's symptoms, I must follow a two-step process in which it must first
be determined whether there is an underlying medically determinable physical or mental
impairment(s)--i.¢., an impairment(s) that can be shown by medically acceptable clinical or
laboratory diagnostic techniques--that could reasonably be expected to produce the claimant's
pain or other symptoms.

Second, once an underlying physical or mental impairment(s) that could reasonably be expected
to produce the claimant’s pain or other symptoms has heen shown, I must evaluate the intensity,
persistence, and effects of the claimant's symptoms to determine the extent to which they limit
the claimant's work-related activities. For this purpose, whenever statements about the intensity,
persistence, or functionally limiting effects of pain or other symptoms are not substantiated by
objective medical evidence, I must consider other evidence in the record to determine if the -
claimant's symptoms limit the ability to do work-related activities.

The claimant is a 35-year-old man with a history of bipolar disorder. Treatment notes from
Southern Nevada Adult Mental Health Services ("SNAMHS") in 2012 reveal that the claimant
complained of mood swings, irritability and violent outbursts. He reported a history of inpatient
treatment at Rawson Neal in 2009 for mood swings and agitation. He reported none or
temporary improvement in his symptoms with medications, and that the medications were

See Next Page
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causing adverse side effects, such as nausea and vomiting. Treatment notes reveal that the
claimant was not stable. (Exhibit 1F). Treatment notes from Dr. Ron Zedek in 2013 reveal that
the claimant continued to report mood swings and irritability. (Exhibit 3F).

Little weight is given to the psychological consultative examiner and state agency psychological
consultant's opinions because they are inconsistent with the record. (Exhibit 4F, 5F). ‘
Specifically, the record supports a finding of limitations greater than those found by them.

In assessing the evidence on this issue, [ have not failed to consider the non-medical opinions in
the record by the claimant's girlfriend, Shayleen Coon. SSR 16-3p. I find that Ms. Coon's opinion
is consistent with the record. Accordingly, great weight is given to her opinion. (Exhibit 6E).

After careful consideration of the evidence, I find that the claimant's medically determinable
impairment could reasonably be expected to cause the alleged symptoms. The claimant's
statements concerning the intensity, persistence and limiting effects of these symptoms are
reasonably consistent with the medical evidence and other evidence in the record for the reasons
explained in this decision. -

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and
416.965).

Based on the claimant's work history and income records, I find that the claimant has past

- relevant work as a truck driver, medium, semiskilled. (Exhibits 7D, 8E, Vocational Expert
Testimony). The vocational expert, in response to a question from me that accurately reflected
the above residual functional capacity, compared the requirements of the past relevant work to
the claimant's restrictions and found that the claimant was not capable of performing the past
relevant work. After a review of the evidence and a comparison between the functioning of the
claimant and the requirements of the position, [ find that the claimant is unable to perform the
past relevant work.

7. The claimant was a younger individual age 18-49 on the established disability onset
date (20 CFR 404.1563 and 416.963).

8. The claimant has at least a high school education and is able to communicate in
English (20 CFR 404.1564 and 416.964).

9. The claimant's acquired job sldlls do not transfer to other occupations within the
residual functional capacity defined above (20 CFR 404.1568 and 416.968).

10. Considering the claimant's age, education, work ei;perience, and residual functional
capacity, there are no jobs that exist in significant numbers in the national economy that
the claimant can perform (20 CFR 404.1560(c), 404.1566, 416.960(c), and 416.966).

The claimant's ability to perform work at all exertional levels has been compromised by
nonexertional limitations. To determine the extent to which these limitations erode the
occupational base of unskilled work at all exertional levels, | asked the vocational expert whether

See Next Page
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jobs exist in the national economy for an individual with the claimant's age, education, work
experience, and residual functional capacity. The vocational expert testified that given all of
these factors there are no jobs in the national economy that the individual could perform.

Based on the testimony of the vocational expert, [ conclude that the claimant is unable to make a
successful vocational adjustment to work that exists in significant numbers in the national
economy. A finding of "disabled" is therefore appropriate under the framework of section
204.00 in the Medical-Vocational Guidelines.

11. The claimant has been under a disability as defined in the Social Security Act since
August 5, 2008, the alleged onset date of disability (20 CFR 404.1520(g) and 416.920(g))-

12. The claimant's substance use disorder is not a contributing factor material to the
determination of disability (20 CFR 404,1535 and 416.935).

Applying the sequential evaluation process a second time, the claimant's other impairment would
not improve to the point of nondisability in the absence of the substance use disorder. The
claimant reported a history of substance abuse until 2007. Treatment notes reveal that despite
the claimant's abstention from illegal substance, the claimant continued to experience symptoms
of bipolar disorder that causes more than a minimal effect on his ability to function. (Exhibit 1F).
Accordingly, the claimant would still be disabled in the absence of the substance use disorder.

DECISION

Based on the application for a period of disability and disability insurance benefits protectively
filed on September 23, 2011, the claimant has been disabled under sections 216(i) and 223(d) of
the Social Security Act since August 5, 2008.

Based on the application for supplemental security income protectively filed on September 23,
2011, the claimant has been disabled under section 1614(a){(3)(A) of the Social Security Act
since August 5, 2008. '

The component of the Social Security Administration responsible for authorizing supplemental
security income will advise the claimant regarding the nondisability requirements for these
payments and, if the claimant is eligibie, the amount and the months for which payment will be
made.

Medical improvement is expected with appropriate treatment. Consequently, a continuing
disability review is recommended in 12 months.

It is recommended that a determination be made concerning the appointment of a representative
payee who can manage payments in the claimant's interest.

The workers' compensation offset provisions at 20 CFR 404.408 may be applicable.

See Next Page
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Donald R. Colpitts
Administrative Law Judge

January 22, 2018
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,‘ .
Cé
3 DISTRICT COURT AIKOF CoURY
4 CLARK COUNTY, NEVADA
A
51 Justin Langford,
6 Petitioner, Case No: A-18-784811-W
Department 15
7 VS.
Warden Renee Baker, >
8 ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
9
10 J
11 Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
12 | | November 19, 2018. The Court has reviewed the Petition and has determined that a response would assist
13 || the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
14 || good cause appearing therefore,
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1/17/2019 9:45 AM
Steven D. Grierson

CLERK OF THE COU
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD i
#2748452 ’ DEPTNO: XV

Detendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in Response to Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction).

This response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support herecof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/

Wi2014:2014 8000018 14FS000] -REPN-(LANGFORD _JUSTIN 01 28 2019)-001.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant™) was
charged by way of Information in Case No. C-14-296556-1 with the following: COUNTS 1,
2,6,7,8, 10,11, and 12 — Lewdness With A Child Under The Age Of 14 (Category A Felony
- NRS 201.230); COUNTS 3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years
Of Age (Category A Felony - NRS 200.364, 200.366); and COUNT 9 - Child Abuse, Neglect,
or Endangerment (Category B Felony - NRS 200.508(1)).
On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

jJury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court atfirmed the Judgment of Conviction. Remittitur issued July
28, 2017.

On July 19, 2017, Defendant filed a Motion to Modity And/Or Correct Sentence
(“Motion to Modity™), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Detendant, a Motion
for Transcripts at the State’s Expense and Memorandum ot Point and Authorities in Support
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted

Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a

Woi2014:20 14F8000H 14FS0001-REPN-(LANG FORD_JUST[‘J4)3_28_20] H-001.DOCX




R v e Y e ¥ O

I~ I~ 2 2 2 2 2 [ ) [ ) [a— [a— [a— [a— [— [— [— [— [— [—
o0 ~J > L E=N d (W] ot = o ] -] o LN +a Lt (o] ot =

Sealed Record, and denied Defendant’s Motion to Modify/Correct [llegal Sentence.

On October 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Compel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017.

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017.

On December 29, 2017, Detendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
ot Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request tor Evidentiary Hearing. The State responded to
Detendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on which an act required to be done by any one of these rules falls

on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

Woi2014:20 14F8000H 14FS0001-REPN-(LANG FORD_JUSTT4)4_28_2UI H-001.DOCX
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judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
Response on the next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay ot Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction™ claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus {Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Detendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed the instant Petition for Writ of Habeas Corpus.
The State responds herein.

/l
/l
/l
/l
/il
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ARGUMENT
I THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING
DIRECT APPEAL

“Jurisdiction in an appeal 1s vested solely in the supreme court until the remittitur issues

to the district court.” Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the
case until remittitur is issued. [d. The Nevada Supreme Court has repeatedly held that the
timely filing of a notice of appeal ‘divests the district court of jurisdiction to act and vests
jurisdiction in [the appellate] court.” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. 2010) (quoting Mack-Manley v. Manley, 122 Nev. 849, 8§55, 138 P.3d 525, 529
(2006)).

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appeal or of the proceedings thereon, and all order which may be necessary to carry the
judgement into effect shall be made by the court to which the certificate is remitted.”). Until a
remittitur is received, a district court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644.

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district
court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a
hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction

to deny such requests.” Foster v. Dingwall, 126 Nev. 49, 5253, 228 P.3d 453, 455-56 (2010)

(emphasis in original).
In the instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. These are now consolidated appeals under Nevada Supreme Court case numbers

75825 and 76075, Both of these appeals remain outstanding. Therefore, these appeals are

Wii2014:20 14F 800 14FS0001-RSPN-(LANGFORD _JU STTA)GZS_ZUI H-001.DOCX
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pending, and no remittitur has been 1ssued. Accordingly, the instant petition 1s technically
premature but raises issues which can be entertained on the merits and denied.
II. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within I vear of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur, For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

{(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34.726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528

{2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726
begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087,967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 390, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory," noting:

I

Wii2014:20 14F 800 14FS0001-RSPN-(LANGFORD _JU ST1144)7_28_20] H-001.DOCX
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
tor a workable systermn dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018, This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice,
Defendant’s claim must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)

which reads:

A second or successive petition must be dismissed if the judge or

justice determines that it fails to allege new or different grounds for

relief and that the prior determination was on the merits or, if new and

different grounds are alleged, the judge or justice finds that the fuilure

of the petitioner to assert those grounds in a prior petition constituted

an abuse of the writ.,
(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse ot the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).
/

I
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074,

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
meffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition. Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5} DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Theretfore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court should deny
Defendant’s Petition.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

carlier proceedings or to otherwise comply with the statutory requirements, and that he will be

Woi2014:20 14F8000H 14FS0001-REPN-(LANG FORD_JUST[‘J4)9_28_20] H-001.DOCX
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unduly prejudiced if the petition is dismissed.! NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier

proceeding, unless the court finds both cause for failing to present the claims earlier or for

raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001} (emphasis added).
A. Good Cause
“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v, State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
ot good cause include interference by State officials and the previous unavailability of a legal

or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012). Clearly,

any delay in the filing ot the petition must not be the fault of the petitioner. NRS 34.726(1)(a).
Here, Defendant fails to address good cause to ignore his procedural defaults.

Defendant has failed to show that an impediment external to the defense prevented him from

raising these claims in an earlier proceeding. Indeed, the applicable law and facts were all

available to him on direct appeal and he offers no excuse for his failure to raise these issues

there. Accordingly, Defendant’s petition should be denied.

/

/

/

! Since Defendant has failed to assert good cause or prejudice to overcome the procedural default, the State will only
address good cause. To the extent this Court finds good cause, the State will refain the right to argue Defendant’s lack of
prejudice in further proceedings.

Wii2014:20 14F 800 14FS0001-RSPN-(LANGFORD _JU STTS)O_ZS_ZUI H-001.DOCX
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B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good
cause, the district court may nevertheless reach the merits of any constitutional claims if the
petitioner demonstrates that failure to consider those constitutional ¢laims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
1s ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him

absent a constitutional violation. Crump v. State, 2016 Nev. Unpub. LEXIS 374, *9-10, citing

Pellegrini v. State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual mmnocence, not mere legal insufficiency.”_Mitchell v. State, 122 Nev. 1269,

1273-74, 149 P.3d 33, 36 (2006).

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specitically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 1 1-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court should deny

the Petition for Writ of Habeas Corpus.

10
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CONCLUSION

For all the toregoing, the State respectfully requests that Defendant’s Petition for Writ

of Habeas Corpus be DENIED.

DATED this 17th day of January, 2019,

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF SERVICE

I hereby certify that service of the above and tforegoing was made this 17th day of

JANUARY, 2019, to:

hjc/SVU

JUSTIN LANGFORD, BAC#1159546
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89149

BY /s HOWARD CONRAD
Secretary for the District Attorney's Otfice
Special Victims Unit
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

JUSTIN ODELL LANGFORD,
Petitioner(s},
Vs,
WARDEN RENEE BAKER,

Respondent(s),

CASE APPEAL STATEMENT

1. Appellant(s): Justin Ordell Langford
2. Judge: Joe Hardy
3. Appellant(s}: Justin Ordell Langford
Counsel:

Justin Ordell Langford #1 159546

1200 Prison Rd.
Lovelock, NV §9419

4. Respondent (s): Warden Renee Baker
Counsel;
Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89153
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Case Number: A-18-784811-W

Case No: A-18-784811-W

Dept No: XV
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5. Appellantis}'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent{s}'s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis™*: N/A

**Expires | vear from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed; N/A

9. Date Commenced in District Court: November 19, 2018
0. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11, Previous Appeal: No

Supreme Court Docket Number(s): N/A
2. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 13 day of February 2019,

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Justin Ordell Langford
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3 | DISTRICT COURT
9 CLARK COUNTY, NEVADA
10 | THE STATE OF NEVADA,
11 Plaintiff,
12 Vs | CASE NO: A-18-784811-W
C-14-296556-1
13 || JUSTIN ODELL LANGFORD, ,
| FETeses? DEPTNO: XV
Defendant.
15
| 16
| 17 FINDINGS OF FACT, CONCLUSIONS OF
| . LAW AND ORDER
DATE OF HEARING: JANUARY 28, 2019
19 TIME OF HEARING: 9:00 AM
: 20 THIS CAUSE having presented before the Honorable JOE HARDY, District Judge, on
21 || the 28th day of February, 2019; Petitioner not being present, proceeding IN PROPER
| 22 || PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
23 || Attorney, by and through JACOB VILLANI, Chief Deputy District Attorney; and having
24 (| considered the matter, including briefs, transcripts, : " 7. and documents on
25 || file herein, the Court makes the following Findings of Fact and Conclusions of Law:
26 | //
27 1 Ovolunta al um u
/ oo ﬁwm
ula missal u
28 / LT Motton to Dismiss by Deft|s) gﬁ?&giﬁﬂfﬁmm
w:\20-11\€§ﬂ500\0]\14F50001-FFCO-{LANGFORD_JUSTIN_O]_28_2019)-00!‘DOCX
Case Number: A-18-784811-W




W00 -1 o R W D e

[ T O o T L T o e R o e T e T e e Y T Sy
CoO =1 O th W N = O W00 =] N L R W) = D

PROCEDURAL BACKGROUND

On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant™) was
charged by way of Information with the following: COUNTS I, 2, 6, 7, 8, 10, 11, and 12 -
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the
jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016. |

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June ‘27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify™), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support |
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

2
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E)n Ocl‘:ober 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Cc;mpel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017. ‘

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017. |

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent aﬁd Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Suj:uport, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on wﬁich an act required to be done by any one of these rules falls
on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its

3
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Respon;e on t};e next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Detendant’s Motion on April 3, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the. court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus. The
State responded on January 17, 2019.

ANALYSIS
L THIS INSTANT PETITION 1S PREMATURE DUE TO THE PENDING
DIRECT APPEAL
“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues

to the district court.” Buffington v, State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the

4
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case until rem.ittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
timely ﬁlin‘!g of a notice of appeal ‘divests the district court of jurisdiction to act and vésts
jurisdictioni in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. ZbIO) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
(2006)). |

Only a remittitur will return jurisdiction from an appellate court of competent

juriscliction| to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appe‘zal or of the proceedings thereon, and all order which may be necessary to carry the
judgement :into effect shall be made by the court to which the certificate is remitted.”). Until a |
remittitur is| received, a district court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644.

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district

court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a

hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction
to deny sucih requests.” Foster v. Dingwall, 126 Nev. 49, 52--53, 228 P.3d 453, 455-56 (2010)
(emphasis in original).

In thie instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. ’i‘hese are now consolidated appeals under Nevada Supreme Court case numbers
75825 and|76075. Both of these appeals remain outstanding. Therefore, these appeals are
pending, and no remittitur has been issued. Accordingly, the instant petition is technically
premature but raises issues which can be entertained on the merits and denied.
/"
/"
/
//
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I. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry oj/ the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

uéJreme Court issues its remittitur. For the g oses of this
subsection, good cause for delay exists if the petitioner

demonstrates to the satisfaction of the court:
(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34,726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528

(2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726
begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev, 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory," noting: |
/"
i
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice, this Court
finds Defendant’s petition must be dismissed because of its tardy filing,

IIl. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)
which reads:

A second or successive petition must be dismissed if the judge or
e and that Ihe priet detertyination vas on the meris or 7 new and
djzﬁerent grounds are alleged, the judge or justice finds that the failure

of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994),

i
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The Ne'vada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previouslﬁ available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the |
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition. Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court finds
Defendant’s Petition must be denied.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will be

8

w20l %\? UF\SOU\O IN4FS0001-FFCO-(LANGFORD_JUSTIN_01_28_2019)-001.DOCX




D o0 =] SN n R W N e

[ T 5 TR T N R S R e e e e e
Lo =1 N W R W N = O W 08~ Syt R WY O

unduly ‘prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v, Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).

A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v, State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (émphasis added); see Hafhawav v. State, 119 Nev.
248, 251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,

“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012). Clearly,
any delay' in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaulis.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Ihdeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, this Court finds Defendant’s petition must be denied.

B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good

cause, the district court may nevertheless reach the merits of any constitutional claims if the

'
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pctitioﬁ}:l: demonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

justice requires "a colorable showing” that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 8. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him
absent a constitutional violation. Crump v. State, 2016 Nev. Uhpub. LEXIS 374, *9-10, citing
Pellegrini v. State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency."_Mitchell v. State, 122 Nev. 1269,
1273-74, 149 P.3d 33, 36 (2006). I.

Defendant claims he is factuaily innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for kelp,
therefore consenting, Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court finds
Defendant’s Petition for Writ of Habeas Corpus must be denied.
1
1
1
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and s, ]ﬁl\\IIED Wbk DYE JU(ML@ .
L

DATED this Q{)

STEVEN B. WOLFSON

Clark County District Attomey'

Nevada Bar #001565

BY

day o

»2019.

)U\(&t/\

ot

hjc/SVU

OB VILLANI
ief Deputy District Attorney
Nevada Bar #011732
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Electronically Filed
3/13/2019 3:54 PM
Steven D. Grierson

CLERK OF THE COU
RSPN C%»ﬁ ,EM«-—'

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintitt,

. CASENO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD, .

Detfendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION
TO STRIKE STATE’S RESPONSE

DATE OF HEARING: APRIL 3, 2019
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chiet Deputy District Attorney, and hereby

submits the attached Points and Authorities in this State's Response to Defendant’s Motion to
Strike State’s Response.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant™) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 -
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3,4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 - Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1).
On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

jJury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court atfirmed the Judgment of Conviction. Remittitur issued July
28, 2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence,
Motion for Sentence Reduction, Motion for Production of Documents, Papers, Pleadings, and
Tangible Property of Defendant, a Motion for Transcripts at the State’s Expense and
Memorandum of Point and Authorities in Support of Request for Transcripts at State’s
Expense, a Motion to Obtain a Copy of a Sealed Record, and a Motion to Withdraw Counsel.
The State filed its Response to Defendant’s Motion to Modify And/Or Correct Sentence and
Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted

Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a

2

Wii2014:20 14F 800 14FS0001-RSPN-(LANGFORD _JU STW&LB_ZUI H-001.DOCX




R v e Y e ¥ O

I~ I~ 2 2 2 2 2 [ ) [ ) [a— [a— [a— [a— [— [— [— [— [— [—
o0 ~J > L E=N d (W] ot = o ] -] o LN +a Lt (o] ot =

Sealed Record, and denied Defendant’s Motion to Modify/Correct [llegal Sentence.

On October 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Compel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017.

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017.

On December 29, 2017, Detendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
ot Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Detendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on which an act required to be done by any one of these rules falls

on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

3
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judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
Response on the next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction™ claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus {Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus (Post-
Conviction). The State responded on January 17, 2019. On January 22, 2019, Defendant filed
the instant Motion to Strike State’s Response [to Defendant’s Petition].

On January 28, 2019, Defendant’s Petition for Writ of Habeas Corpus was denied. On
February 12, 2019, Defendant appealed the denial of his Petition for Writ of Habeas Corpus.

The State responds to Defendant’s Motion to Strike State’s Response [to Deftendant’s

Petition] herein.

4
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ARGUMENT
DEFENDANT’S MOTION IS MOOT

The question of mootness is one of justiciability. Personhood Nevada v. Bristol, 126

Nev. 599, 602, 245 P.3d 572, 574 (2010). This court's duty 1s not to render advisory opinions

but, rather, to resolve actual controversies by an enforceable judgment. NCAA v. University

of Nevada, 97 Nev. 56, 57, 624 P.2d 10, 10 (1981). Thus, a controversy must be present

through all stages of the proceeding, See Arizonans for Official English v. Arizona, 520 U.S.
43,67, 117 S.Ct. 1055, 137 L.Ed.2d 170 (1997); Lewis v. Continental Bank Corp., 494 U.S.
472, 476-78, 110 S.Ct. 1249, 108 L.Ed.2d 400 (1990), and even though a case may present a

live controversy at its beginning, subsequent events may render the case moot. University Sys.
v. Nevadans for Sound Gov't, 120 Nev. 712, 720, 100 P.3d 179, 186 (2004); Wedekind v. Bell,
26 Nev. 395, 413-15, 69 P. 612, 613-14 (1902).

Here, Defendant complains that the State did not respond to his November 19, 2018,
“Affidavit of Writ of Habeas Corpus” with a counter affidavit, and requests to strike the State’s
Response. Motion at 2. This argument is moot.

The State responded to Defendant’s writ on January 17, 2019. Subsequently, the court
denied Defendant’s petition on January 28, 2019 and Defendant filed a Notice of Appeal on
February 12, 2019. No counter affidavit was required beyond the State’s response, and the
court has already denied Defendant’s petition. Theretore, Defendant’s motion is moot.

As such, this Court should find that Defendant’s Motion is moot and deny Defendant’s
Motion to Strike the State’s response.

/
/
/
/
/
/
I
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CONCLUSION

For all the toregoing, the State respectfully requests that Defendant’'s Motion to Strike
the State’s Response be DENIED.
DATED this 13th day of March, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF SERVICE

I hereby certify that service of the above and tforegoing was made this 13th day of
MARCH, 2019, to:

JUSTIN LANGFORD, BAC#1159546
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89149

BY /s HOWARD CONRAD
Secretary for the District Attorney's Otfice
Special Victims Unit

hjc/SVU
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Steven D. Grierson
CLERK OF THE COU
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DISTRICT COURT
CLARK COUNTY, NEVADA

JUSTIN LANGFORD,
Case No: A-18-784811-W

Petitioner,
Dept No: XV

Vs,

WARDEN RENEE BAKER; ET AL,

NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on March 11, 2119, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, vou
must file a notice of appeal with the clerk of this court within thirty-three {33) days after the date this notice is

mailed to you, This notice was mailed on March 14, 2019,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 14 day of March 2019, T served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Auorney General's Office — Appellate Division-

M The United States mail addressed as follows:
Justin Langford # 1159546
1200 Prison Rd.
Lovelock, NV §9419

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

-1-
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PROCEDURAL BACKGROUND

On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant™) was
charged by way of Information with the following: COUNTS I, 2, 6, 7, 8, 10, 11, and 12 -
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the
jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016. |

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June ‘27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify™), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support |
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

2

W:\ZOI%QF\SOO\O IN4F50001-FFCO-(LANGFORD_JUSTIN_01_28_2019}-001.DOCX




= - R = TV T - B e o

| T N T N R O T o T O I T o e p— s p— f—
[~ IR | =Y Lh EEY w o8] ot [ B X oo -1 [, wn E =N w [ ) e Lo’

E)n Ocl‘:ober 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Cc;mpel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017. ‘

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017. |

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent aﬁd Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Suj:uport, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on wﬁich an act required to be done by any one of these rules falls
on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
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Respon;e on t};e next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Detendant’s Motion on April 3, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the. court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus. The
State responded on January 17, 2019.

ANALYSIS
L THIS INSTANT PETITION 1S PREMATURE DUE TO THE PENDING
DIRECT APPEAL
“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues

to the district court.” Buffington v, State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the
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case until rem.ittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
timely ﬁlin‘!g of a notice of appeal ‘divests the district court of jurisdiction to act and vésts
jurisdictioni in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. ZbIO) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
(2006)). |

Only a remittitur will return jurisdiction from an appellate court of competent

juriscliction| to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appe‘zal or of the proceedings thereon, and all order which may be necessary to carry the
judgement :into effect shall be made by the court to which the certificate is remitted.”). Until a |
remittitur is| received, a district court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644.

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district

court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a

hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction
to deny sucih requests.” Foster v. Dingwall, 126 Nev. 49, 52--53, 228 P.3d 453, 455-56 (2010)
(emphasis in original).

In thie instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. ’i‘hese are now consolidated appeals under Nevada Supreme Court case numbers
75825 and|76075. Both of these appeals remain outstanding. Therefore, these appeals are
pending, and no remittitur has been issued. Accordingly, the instant petition is technically
premature but raises issues which can be entertained on the merits and denied.
/"
/"
/
//
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I. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry oj/ the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

uéJreme Court issues its remittitur. For the g oses of this
subsection, good cause for delay exists if the petitioner

demonstrates to the satisfaction of the court:
(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34,726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528

(2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726
begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev, 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory," noting: |
/"
i

6

W20 l,i\ggF\SOO\OI\MFSOOOl -FFCO-{LANGFORD_JUSTIN_01_28_2019)-001.DOCX




WO~ o B W N

[ T N T s T N T s T N S o T o T o R T T S e v - T
o ~1 A b R W N = O e =) N U B W = D

Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice, this Court
finds Defendant’s petition must be dismissed because of its tardy filing,

IIl. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)
which reads:

A second or successive petition must be dismissed if the judge or
e and that Ihe priet detertyination vas on the meris or 7 new and
djzﬁerent grounds are alleged, the judge or justice finds that the failure

of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994),

i

1
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The Ne'vada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previouslﬁ available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the |
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition. Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court finds
Defendant’s Petition must be denied.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will be
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unduly ‘prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v, Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).

A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v, State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (émphasis added); see Hafhawav v. State, 119 Nev.
248, 251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably

available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,

“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012). Clearly,
any delay' in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaulis.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Ihdeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, this Court finds Defendant’s petition must be denied.

B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good

cause, the district court may nevertheless reach the merits of any constitutional claims if the

'
=
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pctitioﬁ}:l: demonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

justice requires "a colorable showing” that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 8. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him
absent a constitutional violation. Crump v. State, 2016 Nev. Uhpub. LEXIS 374, *9-10, citing
Pellegrini v. State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency."_Mitchell v. State, 122 Nev. 1269,
1273-74, 149 P.3d 33, 36 (2006). I.

Defendant claims he is factuaily innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for kelp,
therefore consenting, Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court finds
Defendant’s Petition for Writ of Habeas Corpus must be denied.
1
1
1
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and s, ]ﬁl\\IIED Wbk DYE JU(ML@ .
L

DATED this Q{)

STEVEN B. WOLFSON

Clark County District Attomey'

Nevada Bar #001565

BY

day o

»2019.

)U\(&t/\

ot

hjc/SVU

OB VILLANI
ief Deputy District Attorney
Nevada Bar #011732
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Electronically Filed
7{24/2019 1:54 PM
Steven D. Grierson

CLERK OF THE COU
CSERV Cz Ei"‘" i

DISTRICT COURT
CLARK COUNTY, NEVADA

JUSTIN LANGFORD,
Plaintiff(s), Case No: A-18-784811-W
Dept No: XV
V5.

WARDEN RENEE BAKER; ET AL.,

Detendant(s).

CERTIFICATE OF RE-SERVICE

[ HEREBY CONFIRM that the Notice of Entry of Findings of Fact Conclusions of Law
and Order eriginally filed on March 14, 2019 has been served on the Office of the Clark County
District Attorney and the Office of the Attorney General via electronic service.

All other respective party(ies) and their counsel(s), if any, have already received copies

via U.S. Mail when initially filed.

Steven D. Grierson, Clerk of the Court

s/Debra Dondldson
Debra Donaldsen, Deputy Clerk
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Ungermann, Heather

From: Donaldson, Debra

Sent: Wednesday, July 24, 2019 9:57 AM

To: 'mations@clarkcountyda.com’; 'wiznetfilings@ag.nv.gov'; Ungermann, Heather
Subject: FW: Filing Accepted for Case: A-18-784811-W; Justin Langford, Plaintiff(sjvs.Warden

Renee Baker, Defendant{s); Envelope Number: 3989974

From: efilingmail@tylerhost.net [mailto:efilingmail@tylerhost. net]

Sent: Thursday, March 14, 2019 2:13 PM

To: Donaldson, Debra

Subject: Filing Accepted for Case: A-18-784811-W; Justin Langford, Plaintiff(s)vs.Warden Renee Baker, Defendant(s);
Envelope Number: 3989974

Filing Accepted

Envelope Number: 3989974

Case Number: A-18-784811-W

Case Style: Justin Langford, Plaintiff(s)vs.Warden
Renee Baker, Defendant(s)

The filing below was accepted through the eFiling system. You may access the file stamped copy of
the document filed by clicking on the below link.

Filing Details

Court Clark District Criminal/Civil

Case Number A-18-784811-W

Case Style Justin Langford, Plaintiff(s)vs.Warden Renee Baker, Defendant(s)
Date/Time Submitted 3/14/2019 2:11 PM PST

Date/Time Accepted 3/14/2019 2:13 PM PST

Accepted Comments Auto Review Accepted

Filing Type Notice of Entry - NEO (CIV)

Filing Description Notice of Entry of Findings of Fact, Conclusions of Law and Order
Activity Requested EFile

Filed By Debra Donaldson

Filing Attorney

Document Details

Lead Document A784811.031419_neo_dd.pdf
Lead Document Page 12
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Count
File Stamped Copy Download Document

This link is active for 45 days.

Please Note: If you have not already done so, be sure to add yourself as a service contact on this
case in order to receive eService.

For technical assistance, contact your service provider
Odyssey File & Serve
{800) 297-5377

Please do not reply to this email. It was automatically generated.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN ODELL LANGFORD, Supreme Court No. 78144

Appellant, District Court Case No. A784811

VS,

RENEE BAKER, WARDEN,

Respondent. F ".ED
CLERK’S CERTIFICATE OCT 18 2019

STATE OF NEVADA, ss. %é&c&?ﬁ

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 13th day of August, 2019.
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged

and decreed, as follows:
A-18-T784811-W
i - . n chA
Rehearing Denied. NV Supreme Court Clerks Certifteate/Judgn

[

Judgment, as quoted above, entered this 18th day of September, 2019.

ll

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 14, 2019.

Elizabeth A. Brown, Supreme Court Clerk

By: Rory Wunsch
Deputy Clerk
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JUSTIN ODELL LANGFORD, No. 78144-COA
Appellant,
vs, fa
RENEE BAKER, WARDEN, FE e U @
Respondent. AUG 15 0 et
A GROUMN '
CLER} 2R ENE COURT
BY - —

T 17 CLERE

ORDER OF AFFIRMANCE

Justin Odell Langford appeals from an order of the district
court denying a postconviction petition for a writ of habeas corpus.! Eighth
Judicial District Court, Clark County; Joseph Hardy, Jr., Judge.

Langford filed his petition on November 19, 2019, more than
two years after issuance of the remittitur on direct appeal on July 24, 2017.
Langford v. State, Docket No. 70636 (Order of Affirmance, June 27, 2017).
Thus, Langford’s petition was untimely filed. See NRS 34.726(1). Moreover,
Langford’s petition was successive because he had previously filed a
postconviction petition for a writ of habeas corpus, and it constituted an
abuse of the writ as he raised claims new and different from those raised in

his previous petition.?2 See NRS 34.810(1)(b)(2); NRS 34.810(2). Langford’s

IThis appeal has been submitted for decision without oral argument.
NRAP 34()(3).

2Langford v. State, Docket Nos. 75825 and 76075 (Order of
Affirmance, March 29, 2019).

GCOURT OF APPEALS
oF

e [4- 33995

(01 19478 <P

=3

@D
@D



CounT OF APPEALS
oF
NEVADA

@ 19478 <o

petition was procedurally barred absent a demonstration of good cause and
actual prejudice. See NRS 34.726(1); NRS 34.810(1)(b); NRS 34.810(3).

In his petition, Langford did not attempt to demonstrate good
cause to overcome the procedural bars, but rather asserted the procedural
bars should not apply because he was actually innocent.? Langford based
his actual-innocence claim upon an assertion that the victim's trial
testimony did not conform to the allegations contained in the State’s
information.

A petitioner may overcome the procedural bars and “secure
review of the merits of defaulted claims by showing that the failure to
consider the petition on its merits would amount to a fundamental
miscarriage of justice.,” Berry v. State, 131 Nev. 957, 966, 363 P.3d 1148,
1154 (2015). In order to demonstrate a fundamental miscarriage of justice,
a petitioner must make a colorable showing of actual innocence—factual
innocence, not legal innocence. Calderon v. Thompson, 523 U.S. 538, 569
(1998); Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A
petitioner can demonstrate actual innocence by demonstrating “it is more
likely than not that no reasonable juror would have convicted him in the
light of . . . new evidence.” Berry, 131 Nev. at 966, 363 P.3d at 1154
(quotation marks omitted). Langford’s claim was based upon evidence
produced at trial and, therefore, his claim failed because it was not based
upon new evidence. Accordingly, the district court did not err by denying

Langford’s petition as procedurally barred.

30n appeal, Langford argues that the procedural bars should have
been tolled during the proceedings for his prior appeals. However, Langford
did not raise this good-cause claim before the district court and we decline
to consider it in the first instance on appeal. See McNelton v. State, 115
Nev. 396, 416, 990 P.2d 1263, 1276 (1999).




Next, Langford argues the State filed an untimely response to
his petition and therefore admitted all of the allegations contained within
the petition were true. However, “(a]pplication of the statutory procedural
default rules to post-conviction habeas petitions is mandatory,” State v.
Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074
(2005), and Langford had the burden of pleading and proving facts to
overcome the procedural bars, cf. State v. Haberstroh, 119 Nev. 173, 181, 69
P.3d 676, 681 (2003). Because Langford failed to meet his burden to
overcome the procedural bars, the district court properly denied the petition
as procedurally barred even though the State filed an untimely response to
Langford’s petition.4 Accordingly, we

ORDER the judgment of the district court AFFIRMED.5

L
/‘:-Zfﬁw/ cd.

Gibbons

'T;”- . f— d.

Tao Bulla

4The district court denied the petition without prejudice. However,
NRS chapter 34 does not allow for a district court to dispose of a
postconviction petition for a writ of habeas corpus by denying it without
prejudice. See NRS 34.830(2). As discussed previously, the district court
properly denied relief due to application of the procedural bars, but should
not have done so without prejudice. Because the district court properly
denied relief, we affirm. See Wyatt v. State, 86 Nev. 294, 298, 468 P.2d 338,
341 (1970).

5We have reviewed Langford’s February 28, 2019, and June 3, 2019,
documents entitled “Judicial Notice,” and we conclude no relief based upon
those documents is warranted.
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