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. présentation of prior bad acts evidence by the State fo the grand jury, during bind over

¢ *FILED

3370 | NOV 0 7 2003
| RONALD A. LOI : ,JB., CLERK
o DEPUTY

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

THE STATE OF NEVADA,
B Plaintiff, -

Case No.' CR03-1263
Dept. No. 9

V| §

FERRILL JOSEPH VOLPICELLI,
Defendant.

ORDER i * oy
The Court has reviewed and considered the points and authorities in support

3

of and in opposition to Defendant's Petition for Pre-trial Writ of Habeas Corpus filed on
August 8, 2003.

Defendant requests the Court quash his indictment based on the:

proceedings.

‘A challenge to the validity of the grand jury proceedings must be made by
motion and not by pretrial habeas corpus proceedings. Franklin v. State, 89 Nev. 382
(1973). Such an improper pleading constitutes a waiver of any defense or objection a
defendant might have, however the Court may grant relief from said waiver for cause

shown. NRS 174.105(2).
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'Accordingly. the Court now considers Defendant’s proposed Petition for Pre-
trial Writ of Habeas Corpus as a Motion to Suppress.
) In the present case, the Grand Jury was presented with a certified copy of
Defendant's prior conviction of burglary dated 1998. The evidence was accompanied by a

limiting instruction by the State, informing the members of the grand jury that they.only

consider the prior conviction for the sole purpose of noticing Defendant of the intent by the

State to pursue habitual criminal status at sentencing.

Defendant asserts the prejudicial effect of a prior burglary, when presently

charged with seven counts of burglary in a proposed indictment, is severe and warrants

1| the indictment be quashed by the Court.

The State cites several cases in its Opposition to Defendant’s requested
relief. However said cases relate to DUI law, and‘following the Court’s inquiry, do not
appear to have been applied to any other arena. _
Good cause appearing, IT IS HEREBY ORDERED that Defendant's Motion

[1to Suppress is GRANTED regarding the presentation of Defendant’s prior bad acts to the

grand jury.
“A grand jury ‘ought to find an indictment when all the evidence before them,
taken together establishes probabie cause to believe that an offense has been committed

and that the defendant has committed it.” Franklin v. State, 89 Nev. 382, 388 (1973);

| citing NRS 172:155(1). A grand jury “does not determine guilt.or innocence, but needs

only to have before them legally sufficient evidence to establish probable cause.” /d.

“A defendant is entitied to fair but not perfect consideration before a grand .
jury.” Id.; citing Lutwak v. United States, 344 U.S. 604 (1952). In the present case, the
State presented nine witnesses, including an accomplice, who testified to witnessing -
various acts committed by Defendant during the ten charged crimes, as well as describing
the merchandise allegedly illegaily obtained by Defendant.
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IT IS FURTHER ORDERED that Defendant’s request to quash the
indictment is DENIED.

Dated this "/ day of November, %
i W, M

3
UAMES W. HARDESTY
DISTRICT JUDGE
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CERTIFICATE OF SERVICE BY MATL

I do certify that I mailed a true and correct copy of the
— —

foregoing '7153&5 < ( XL \KJK_)Q)\ﬁltﬁz,/ ‘ O

to the below address(es) on this *sz;faay of 72&]PR¢L« i

20 ;L(, by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b):

Cxsstee. Caont)
Digmec MW‘@/
(L@);) }\\Jx/ L ol

ANIEN B eV & e
Lovelock Correétiggf Center
1200 Prison Road

Lovelock, Nevada 89419

In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

Tse undersignig/does hereby affirm that the preceding

})" M.S 10 . N odaal )@STZC,& filed in

_NSC
District Court Case No. §a1f7l=? does not contain_the
social security number of any rson.
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