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STED 
ERIC K. STRYKER, ESQ. 
Nevada Bar No. 5793 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No.:  12965 
WILSON, ELSER, MOSKOWITZ,  
EDELMAN & DICKER LLP 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
Telephone: (702) 727-1400 
Facsimile: (702) 727-1401 
Eric.Stryker@wilsonelser.com  
Brigette.Foley@wilsonelser.com  
Attorney for Defendants, Frank J. DeLee, M.D.  
and Frank J. DeLee M.D., P.C. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 
 

Plaintiff, 
 
v .  
 
FRANK J. DELEE, M.D., an individual; FRANK 
J. DELEE MD, PC, a Domestic Professional 
Corporation, SUNRISE HOSPITAL AND 
MEDICAL CENTER, LLC, a Foreign Limited-
Liability Company, 
 
                                  Defendants. 
 

CASE NO.:   A-17-757722-C 
DEPT. NO.:  XXIII 
 
 
STIPULATION AND ORDER TO 
EXTEND THE DISCOVERY 
DEADLINES (SEVENTH REQUEST) 
 

IT IS HEREBY STIPULATED AND AGREED by and between Plaintiff Choloe Green, 

by and through her counsel, Daniel Marks, Esq., and Nicole M. Young, Esq., of the Law Office of 

Daniel Marks; Defendants Frank J. DeLee, M.D., and Frank J. DeLee Md, PC, by and through 

their counsel Eric Stryker, Esq., of Wilson Elser, Moskowitz Edelman & Dicker, LLP; and 

Defendant Sunrise Hospital and Medical Center, LLC, by and though its counsel Sherman Mayor, 

Esq., of Hall Prangle & Schoonveld, LLC, and hereby stipulate and agree as follows: 

1. Summary of Discovery Completed 

The parties have exchanged written discovery and made all initial disclosures pursuant to 

NRCP 16.1. Plaintiff has responded to written discovery requests and provided authorizations to 

Electronically Filed
01/24/2021 5:06 PM
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obtain medical records. Defendants have also responded to written discovery requests. 

Plaintiff has taken the deposition of Defendant Frank Delee, M.D., Ali Kia, M.D., and 

Pankaj Bhatnagar, M.D. Defendant Sunrise Hospital has taken the deposition of Plaintiff Choloe 

Green.  

2. Discovery to be Completed 

Depositions of some additional Plaintiff healthcare providers remain to be completed.  

Expert reports have not yet been disclosed in this case, and expert witnesses must be deposed. 

Depending on the opinions of expert witnesses and residual injuries claimed, an NRCP 35 

examination of Plaintiff may be requested.  

3. Reasons Why Discovery Not Completed 

Plaintiff is still treating with her pulmonary, cardiology, and various other doctors and 

Plaintiff had previously sought discovery extensions because her medical treatment is ongoing. 

Plaintiff scheduled the depositions of Dr. Orevillo and Dr. Breeden, but their depositions have 

been placed on hold due to COVID-19 because they are pulmonologists. 

Since the parties’ last stipulation to extend discovery there has been substantial motion 

practice related to whether former Third Party Defendant Ali Kia, M.D. should be added as a 

defendant in this action. Plaintiff’s motion to amend complaint to add Dr. Ki as a defendant was 

heard and granted on November 17, 2020. However further motion practice on this issue is 

anticipated by the Parties.   

The Parties prefer to resume depositions when Dr. Kia may participate in same, to avoid 

the fees and costs related to taking these depositions twice – once without the participation of Dr. 

Kia, and a second time with the participation of Dr. Kia. 

4. Proposed Schedule for Completing all Remaining Discovery 

Current Deadline  Proposed Deadline 

Close of Discovery     April 29, 2021  May 27, 2021 

Initial Expert Witness Reports   December 30, 2020 March 30, 2021 

Last Day to Amend Pleadings and/or  December 30, 2020 March 30, 2021 
Add Additional Parties 

Rebuttal Expert Witness Reports   February 26, 2021 April 29, 2021 
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Dispositive Motions     June 1, 2021  June 26, 2021 

5. Current Trial Date 

The case remains set for Jury Trial beginning September 7, 2021, at 1:00 p.m.  

The parties represent that this Stipulation is entered into in good faith and not for the 

purposes of undue delay. 

IT IS SO STIPULATED: 

DATED this 28th day of December, 2020 
 
LAW OFFICE OF DANIEL MARKS 
 
 
/s/ Nicole M. Young 
DANIEL MARKS, ESQ. 
Nevada State Bar No. 002003 
NICOLE M. YOUNG, ESQ. 
Nevada State Bar No. 12659 
610 South Ninth Street 
Las Vegas, NV 89101 
Attorney for Plaintiff 

DATED this 12th day of January, 2021 
 
WILSON, ELSER, MOSKOWITZ,  
EDELMAN & DICKER LLP 
 
/s/ Eric K. Stryker 
ERIC K. STRYKER, ESQ. 
Nevada Bar No. 5793 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No.:  12965 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
Attorney for Defendants, Frank J. DeLee, 
M.D. and Frank J. DeLee M.D., P.C 
 
 

DATED this 29th day of December, 2020 
 
HALL PRANGLE& SCHOONVELD, LLC 
 
 
/s/ T. Charlotte Buys 
SHERMAN MAYOR, ESQ. 
Nevada State Bar No. 001491 
T. CHARLOTTE BUYS, ESQ. 
Nevada State Bar No. 14845 
1140 N. Town Center Drive, Suite 350 
Las Vegas, NV 89144 
Attorneys for Defendant Sunrise Hospital 
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Green v. DeLee, M.D., et al. 
Case No. A-17-757722-C 

 

ORDER 

IT IS SO ORDERED 

DATED this ____ day of  _____________, 2021 

___________________________________________ 

Respectfully Submitted by: 

WILSON, ELSER, MOSKOWITZ,  
EDELMAN & DICKER LLP 

/s/ Eric K. Stryker    
ERIC K. STRYKER, ESQ. 
Nevada Bar No. 5793 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No.:  12965 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
Attorney for Defendants, Frank J. DeLee, M.D.  
and Frank J. DeLee M.D., P.C. 

_____________________________________________________________ ___________________________________________________________________

October 11, 2021 with calendar call
September 28, 2021.

. IT IS FURTHER ORDERED that the firm trial date is
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Clark, Angela

From: Nicole Young <NYoung@danielmarks.net>
Sent: Monday, December 28, 2020 10:57 AM
To: Lord, Nicole N.; Sherman Mayor; Mike Prangle; Tyson Dobbs; Casey Henley; Stryker, Eric 

K.; Charlotte Buys; Office; Clark, Angela; Foley, Brigette E.
Subject: RE: A-17-757722-C -- STED -- Choloe Green v. Frank J. Delee, MD, et al. 

[EXTERNAL EMAIL] 

You may affix my e-signature to submit to the Court. 
 
Nicole M. Young, Esq. 
Associate Attorney 
Law Office of Daniel Marks 
610 South Ninth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 386-0536 
Facsimile: (702) 386-6812 
 
From: Lord, Nicole N. [mailto:Nicole.Lord@wilsonelser.com]  
Sent: Monday, December 21, 2020 1:49 PM 
To: Sherman Mayor <smayor@HPSLAW.COM>; Mike Prangle <mprangle@HPSLAW.COM>; Tyson Dobbs 
<tdobbs@HPSLAW.COM>; Casey Henley <CHenley@HPSLaw.com>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com>; 
Nicole Young <NYoung@danielmarks.net>; Charlotte Buys <cbuys@HPSLAW.COM>; Office <office@danielmarks.net>; 
Clark, Angela <Angela.Clark@wilsonelser.com>; Foley, Brigette E. <Brigette.Foley@wilsonelser.com> 
Subject: A-17-757722-C -- STED -- Choloe Green v. Frank J. Delee, MD, et al.  
 
Dear Counsel – 
 
Please review the attached draft Stipulation and Order to Extend the Discovery Deadlines (Seventh Request) 
and advise if we may affix your electronic signature, or please advise of proposed changes.  
 
Thank you! 
 
 
Nicole N. Lord 
Paralegal Clerk 
Wilson Elser Moskowitz Edelman & Dicker LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
702.727.1257 (Direct) 
702.727.1400 (Main) 
702.727.1401 (Fax) 
nicole.lord@wilsonelser.com 

CONFIDENTIALITY NOTICE: This electronic message is intended to be  
viewed only by the individual or entity to whom it is addressed.  
It may contain information that is privileged, confidential and  
exempt from disclosure under applicable law. Any dissemination,  
distribution or copying of this communication is strictly prohibited  
without our prior permission. If the reader of this message is not 
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Clark, Angela

From: Charlotte Buys <cbuys@HPSLAW.COM>
Sent: Tuesday, December 29, 2020 12:14 PM
To: Lord, Nicole N.; Sherman Mayor; Mike Prangle; Tyson Dobbs; Casey Henley; Stryker, Eric 

K.; Nicole Young; Office; Clark, Angela; Foley, Brigette E.
Subject: RE: A-17-757722-C -- STED -- Choloe Green v. Frank J. Delee, MD, et al. 

[EXTERNAL EMAIL] 

Good Afternoon, 
 
You may use my electronic signature on the proposed Stipulation and Order to Extend the Discovery Deadlines.  
 
Very truly yours, 
 
Charlotte Buys 
  

Charlotte Buys 
Associate 
O: 702.212.1478 
Email: cbuys@HPSLAW.COM 

 

1140 North Town Center Dr. 
Suite 350 
Las Vegas, NV 89144 
F: 702.384.6025  

 
Legal Assistant: Casey Henley 
O: 702.212.1449 
Email: chenley@hpslaw.com 

 
NOTICE: The information contained in this electronic message is intended only for the personal and confidential use of the designated recipient(s) 
named above. This message may be attorney-client communication, and as such, is privileged and confidential. If the reader of this message is not the 
intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received this document in 
error, and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in error, 
please notify us immediately by telephone or return e-mail and permanently destroy all original messages. Thank you. 

From: Lord, Nicole N. <Nicole.Lord@wilsonelser.com>  
Sent: Monday, December 21, 2020 1:49 PM 
To: Sherman Mayor <smayor@HPSLAW.COM>; Mike Prangle <mprangle@HPSLAW.COM>; Tyson Dobbs 
<tdobbs@HPSLAW.COM>; Casey Henley <CHenley@HPSLaw.com>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com>; 
Nicole Young <NYoung@danielmarks.net>; Charlotte Buys <cbuys@HPSLAW.COM>; Office <office@danielmarks.net>; 
Clark, Angela <Angela.Clark@wilsonelser.com>; Foley, Brigette E. <Brigette.Foley@wilsonelser.com> 
Subject: A-17-757722-C -- STED -- Choloe Green v. Frank J. Delee, MD, et al.  
 
[External Email] CAUTION!. 
 
Dear Counsel – 
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Please review the attached draft Stipulation and Order to Extend the Discovery Deadlines (Seventh Request) 
and advise if we may affix your electronic signature, or please advise of proposed changes.  
 
Thank you! 
 
 
Nicole N. Lord 
Paralegal Clerk 
Wilson Elser Moskowitz Edelman & Dicker LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
702.727.1257 (Direct) 
702.727.1400 (Main) 
702.727.1401 (Fax) 
nicole.lord@wilsonelser.com 

CONFIDENTIALITY NOTICE: This electronic message is intended to be  
viewed only by the individual or entity to whom it is addressed.  
It may contain information that is privileged, confidential and  
exempt from disclosure under applicable law. Any dissemination,  
distribution or copying of this communication is strictly prohibited  
without our prior permission. If the reader of this message is not 
the intended recipient, or the employee or agent responsible for  
delivering the message to the intended recipient, or if you have  
received this communication in error, please notify us immediately by  
return e-mail and delete the original message and any copies of it  
from your computer system.  
 
For further information about Wilson, Elser, Moskowitz, Edelman &  
Dicker LLP, please see our website at www.wilsonelser.com or refer to 
any of our offices.  
Thank you. 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-17-757722-CCholoe Green, Plaintiff(s)

vs.

Frank Delee, M.D., Defendant(s)

DEPT. NO.  Department 23

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Stipulation to Extend Discovery was served via the court’s electronic 
eFile system to all recipients registered for e-Service on the above entitled case as listed 
below:

Service Date: 1/24/2021

E-File Admin efile@hpslaw.com

S. Vogel brent.vogel@lewisbrisbois.com

Eric Stryker eric.stryker@wilsonelser.com

Johana Whitbeck johana.whitbeck@lewisbrisbois.com

Erin Jordan erin.jordan@lewisbrisbois.com

Efile LasVegas efilelasvegas@wilsonelser.com

Angela Clark angela.clark@wilsonelser.com

Daniel Marks office@danielmarks.net

Tyson Dobbs tdobbs@hpslaw.com

Alia Najjar alia.najjar@wilsonelser.com

Charlotte Buys cbuys@hpslaw.com
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Patricia Daehnke patricia.daehnke@cdiglaw.com

Nicolle Etienne netienne@hpslaw.com

Sherman Mayor smayor@hpslaw.com

Casey Henley chenley@hpslaw.com

Nicole Lord nicole.lord@wilsonelser.com

Linda Rurangirwa linda.rurangirwa@cdiglaw.com

Amanda Rosenthal amanda.rosenthal@cdiglaw.com

Laura Lucero laura.lucero@cdiglaw.com

Nicole Young nyoung@danielmarks.net

Reina Claus rclaus@hpslaw.com

Camie DeVoge cdevoge@hpslaw.com

Deborah Rocha deborah.rocha@cdiglaw.com

Brigette Foley Brigette.Foley@wilsonelser.com

Richean Martin richean.martin@cdiglaw.com

Joshua Daor joshua.daor@lewisbrisbois.com
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RTRAN 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
CHOLOE GREEN, 
                             
                        Plaintiff, 
 
vs. 
 
FRANK DELEE, M.D., 
                             
                        Defendant. 
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) 
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) 
) 
) 
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DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S JOINDER TO 
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AMENDED COMPLAINT 
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For the Plaintiff:         DANIEL MARKS, ESQ. 
           NICOLE M. YOUNG, ESQ. 
  
For Dr. Delee:         ERIC K. STRYKER, ESQ. 
  
For Dr. Kia:         LINDA K. RURANGIRWA, ESQ. 
      
For Sunrise Hospital:          SHERMAN B. MAYOR, ESQ. 
 
For Nevada Hospitalist Group, LLP:    STEPHEN B. VOGEL, ESQ. 
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Tuesday, March 16, 2021 at 11:14 a.m. 

   

THE CLERK:  Page nine, A757722, Green versus Delee. 

[Colloquy between the Court and Court staff] 

THE COURT:  Good morning, everyone. 

MR. MARKS:  Good morning, Your Honor. 

MR. VOGEL:  Good morning, Your Honor. 

MS. RURANGIRWA:  Good morning, Your Honor. 

THE CLERK:  Can we get appearances? 

MR. MARKS:  Your Honor, Daniel Marks and Nicole Young for 

the plaintiff. 

MS. RURANGIRWA:  Good morning, Your Honor, Linda 

Rurangirwa on behalf of Dr. Kia. 

THE COURT:  This is defendant -- 

MR. VOGEL:  Stephen Vogel on behalf of doctor -- on behalf 

of Nevada Hospitalist Group. 

MR. STRYKER:  Eric Stryker on behalf of Dr. Delee and his 

professional corporation. 

MR. MAYOR:  This is Sherman Mayor for Sunrise Hospital. 

THE CLERK:  Sherman Mayor?  Was that --  

MR. MAYOR:  Yes, Sherman Mayor. 

THE CLERK:  Okay, Mr. Mayor, you’re really light, you’ll need 

to speak up, okay. 

MR. MAYOR:  Yes. 

THE CLERK:  Thank you. 

APPENDIX 000449



 

Page 3 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  Good morning, everyone.  Thank you so much 

for your patience this morning.  I know the calendar is running a little bit 

long. 

This is Defendant Ali Kia’s M.D.’s Motion to Dismiss Plaintiff’s 

Amended Complaint, and then Nevada Hospitalist Group filed a joinder.   

So, counsel for Ms. Kia, do you wish to be heard? 

MS. RURANGIRWA:  Your Honor, I believe that we’ve briefed 

the issue and statute of limitations pretty thoroughly.  I don’t have 

anything substantive to add to the pleadings unless there’s something 

Your Honor would -- 

THE COURT:  Okay, I’m going to interrupt -- 

MS. RURANGIRWA:  -- like me to address further. 

THE COURT:  -- you just briefly.  I believe you’re saying you 

don’t have anything substantive to add, but I just want to let you know 

that it’s very difficult to hear you. 

MS. RURANGIRWA:  I’m sorry, is this any better? 

THE COURT:  A little bit. 

MS. RURANGIRWA:  Okay.   

THE COURT:  If you just -- 

MS. RURANGIRWA:  How’s this? 

THE COURT:  -- speak up just a tad bit and I will try to do the 

same. 

MS. RURANGIRWA:  Sure.   

Okay, I don’t have anything substantive to add to the 

pleadings unless there’s something that Your Honor would like me to 

APPENDIX 000450



 

Page 4 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

address further. 

THE COURT:  No, I‘ve read through both of the pleadings, as 

well as pulled some of the case law, and so on this one I don’t have any 

additional questions.   

Does counsel for Nevada Hospitalist Group wish to add 

anything? 

MR. VOGEL:  Good morning, Your Honor, this is Brent Vogel.   

If you’re familiar with everything and read all the case law, 

then no, I don’t think any additional argument is needed.  Thank you. 

THE COURT:  Thank you.   

So the defense is submitting it.   

Does plaintiff wish to add anything? 

MR. MARKS:  Yes, Your Honor.  Can you hear me?  It’s 

Daniel Marks. 

THE COURT:  Yes. 

MR. MARKS:  Your Honor, I feel I have to argue this because 

you’re the third judge that’s had this case in the approximate three plus 

years.  And there had -- the case goes back to rulings that were made 

originally with -- when Doug -- Judge Smith had the case and then those 

rulings were significantly changed by Judge Silva.  And my opponent 

now is arguing law of the case, but there had been two different laws of 

the case.   

So if I could briefly, I think the procedural posture is very 

important.  Ali Kia’s depo was taken after he failed to show for his depo 

in 2018.  It was taken later in 2018.  And the evidence appeared to us to 
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be that he was a hospitalist at Sunrise and that under the McCroskey 

case and the Charter Hospital case, whether he was a 1099 or W-2, his 

actions would be imputed to Sunrise because when you’re in the 

hospital and you’re in, you know, sort of a very sick state, doctors come 

to your bedside who you don’t hire.  It’s not like going to an office where 

you chose your doctor.  And the evidence was by affidavit and through 

deposition testimony; Ms. Green had not chosen her doctor.   

That was argued in front of Judge Smith in early 2019 and we 

prevailed on the issue that the issue of ostensible agency was a 

question of fact for the trier of fact and that was the law of the case.  The 

Court, Judge Smith, then allowed Sunrise to bring in Ali Kia as a third 

party defendant, and Ali Kia, just so the Court knows, was in the case for 

approximately one year.  Ali Kia was present at the plaintiff’s deposition 

and litigated.  And even after they were dismissed, I think, they’re on the 

service list. 

Judge Smith retires and then subsequent to that, obviously, 

we have the pandemic.  During the pandemic, the -- Ali Kia’s counsel, 

Nevada Hospitalist, file a motion for judgment on the pleadings.  And 

essentially grant -- which was granted against Sunrise.  And during the 

oral argument, Judge Silva expresses the opinion that she disagrees 

with the decisions of Judge Smith on ostensible agency and essentially 

encourages Sunrise to file a new motion for summary judgment.  Even 

though the ostensible agency was law of the case, and we opposed it 

both on procedural and substantive grounds, we believe that she was 

just wrong, that Judge Smith was correct based on the Supreme Court 
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law.  Judge Silva granted that motion; we filed for reconsideration and a 

countermotion to amend to bring in Dr. Kia.   

Now what’s significant -- and I know there’s a lot of material, 

Your Honor, and I know, you know, from your prior conversations that 

you obviously read everything -- in -- after probably six, seven months of 

motion practice, Judge Silva issues an order on September 25th of 2020.  

That’s a significant date because in that order, while affirming the 

dismissal of the ostensible agency theory the Court made extensive 

findings of fact and conclusions of law and essentially looked at all the 

issues that are being raised today, because we had argued in front of 

Judge Silva the whole rule NRCP 15(c) relation-back.  Obviously any 

time you’re dealing with relation-back, it’s a situation where the statute of 

limitations has run.   

We briefed the issue both ways, one, that the statute hadn’t 

run, but primarily let me deal with the issue of the statute running.   

15(c) is a rule and the case law that follows it, which allows the plaintiff 

to go back when the issue arose and the same transaction occurs.   

  And if you look at the order from Judge Silva, back on 

September 25th, it’s just not like a one page order, motion granted, 

motion denied, they’re extensive findings.  And the judge found that the 

Court has to determine whether it was good cause under Rule 16(b) and 

15(c), and the Court specifically found at page 6, as a conclusion of law, 

good cause.   

  So Judge Silva essentially already found good cause.  She 

went through the Nutton case and the Echols case, which are two of the 
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leading cases on Rule 15(c), and she found that we met the three part 

test, the actual notice, knew that it was the proper party, and has not 

been misled.  The Court was aware that Ali Kia had been in the case for 

a year.  The Court was also aware that he wasn’t named originally 

because the number of doctors were at Sunrise.  And under the 

Massey/Litton case, you don’t have to name every doctor.   

  And the Court found that under Rule 15(c) it’s to be liberally 

construed to allow relation-back when there’s no disadvantage.  Here, 

because Ali Kia was already in the case, there clearly was no 

disadvantage.   

  Also, it’s important, you can’t have law of the case only 

running one way.  The judge felt clearly, because it was part of the same 

order on September 25th, that if she was going to allow Sunrise’s motion 

for summary judgment on ostensible agency, part and parcel of that was 

to allow the naming of Ali Kia who had been referenced in the sense 

everyone knew that the lawsuit involved the discharge from Sunrise.  So 

you can’t just have it one way, you have to have it both ways.   

  After more motion practice, later in the fall, there was an order 

issued on 12-15-2020, and that order again reiterates that we can name 

Ali Kia, the Court cited the three prong test under Echols that we met, 

the Court cited the French case, which had been a Ninth Circuit case, 

which Nevada Supreme Court had previously cited with approval saying 

Rule 15(c) is liberally construed, and various other findings that support 

us including that the attached affidavit is in compliance with 41A.071 as 

to Ali Kia and Nevada Hospitalist.   
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Your Honor, it would be a terrible result if Judge Smith’s order 

is reversed by Judge Silva and then you would reverse Judge Silva only 

in part leaving no remedy there.  These rulings by Judge Silva we 

litigated it from, I think, April of 2020, through the pandemic, to finally 

December, and then, obviously, I think, January 5th the case was 

transferred to Your Honor.  And now essentially the defense wants to 

undo what Judge Silva did.   

So for consistency, for true law of the case, this motion should 

be denied.  The case they cite on the statute is a mortgage deficiency 

case that was a separate special purpose statute of a six month statute.  

It has nothing to do with tort law.  The policy of Rule 15 is tort, even the 

cases they’re citing Baxter, I think, Borger, has said that on those facts 

of those cases that we should be able to go forward against Ali Kia.  So 

Costello also and Nelson supports relation-back.   

But if you go back to the September order, that’s important 

because you could see the judge is saying, I’m doing A, but I’m also 

allowing the amendment.  And there was reconsideration because all 

counsel were somewhat confused by her order and that was then 

clarified in two December orders.  The most important for our purposes 

is the December 15th order.   

Now, obviously, you’re taking over, it sounds like from 

listening this morning, a number of Judge Silva cases.   

THE COURT:  Mm-hmm. 

MR. MARKS:  I think it would be -- it’s only fair in taking it over 

to leave intact what she did at this motion stage, otherwise we’re left 
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where she reversed Judge Smith.  And then if you reverse her, then 

we’re so -- then we’re left with -- neither the Judge Smith -- benefit of 

Judge Smith’s order, which allows us to go forward, or the benefit of 

Judge Silva’s order, which allows us to go forward.   

And she adequately, they’re extensive findings in both the 

September and December order that shouldn’t likely be reversed.  

Nothing that the defense filed is different than what was already 

considered by Judge Silva when she found that we clearly met the 

requirements of Rule 15(c) as well as the case law.   

So we would ask Your Honor that you deny their motion at this 

stage. 

THE COURT:  Thank you.   

Ms. Rurangirwa, any response? 

MS. RURANGIRWA:  Yes, Your Honor. 

Judge Silva’s order with regards to Rule 15(c) and amending 

the Complaint did not touch on the issue of statute of limitations.  It did 

not deal with -- with any of the issues other than whether or not the 

plaintiffs could amend the Complaint.  And so I don’t think that it’s 

appropriate to infer from the orders that the issue of whether or not the 

statute of limitations issue has been addressed -- well, to infer that it had 

been addressed when it clearly had not.   

Your Honor, with regards to the relation-back, Judge Silva 

already found that the affidavit of plaintiff’s original Complaint was 

deficient with regards to Dr. Kia and NHG, and felt it can’t possibly relate 

back to that Complaint as it’s void as to Dr. Kia and NHG. 
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So, I guess, with that I will submit it. 

THE COURT:  Thank you.   

Counsel for Nevada Hospitalist Group. 

MR. VOGEL:  Thank you, Your Honor.   

A couple of very quick points, first of all, in the law of the case 

doctrine is -- it just doesn’t apply here.  The law of the case doctrine is 

when you have interlocutory appeal and the Appellate Court makes a 

ruling and sends it back down to District Court.  We don’t have that here.  

You know, a district court judge can overrule or change any ruling from a 

co-equal district court judge as they see fit, depending on the facts.  So, 

I think that’s the first point.    

The second point, kind of echoes Ms. Rurangirwa, the Third 

Party Complaint, which the plaintiff seems to be relying on, was 

dismissed as void ab initio, it never existed.  So the whole relation-back 

argument no longer applies. 

And with that I will submit it.  Thank you. 

THE COURT:  Thank you.   

Defendant Ali Kia, M.D.’s Motion to Dismiss Plaintiff’s 

Amended Complaint and Defendant Nevada Hospitalist Group LLC’s 

joinder to said motion to dismiss is hereby denied.  The Court does find 

that this matter has been heard and decided before the Court previously; 

however, I am going to rule on the merits.   

Specifically in the Court’s prior order by Judge Silva, I believe 

it’s line 2, she did consider the statute of limitations and she wrote, This 

Court finds that amended pleadings arising out of the same transaction 
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or occurrence set forth in the original pleadings may relate back to the 

date of the original filing, see NRCP 15(c).  The same remains true when 

an amended pleading adds a defendant that is filed after the statute of 

limitations so long as the proper defendant; one, receives actual notice 

of the action; two, knows that it is the proper party; and three, has not 

been misled to prejudice by the amendment.  And she cited Echols v 

Summa Corp., 95 Nev. 720, a 1979 case.   

I found very interesting the argument with regard to           

NRS 41A.071 by the defendants, and so I did spend quite some time 

going back and researching that.  The Court’s understanding of that is 

that the defendants are actually correct that under NRS 41A.071 a   

med-mal case should be dismissed if it is filed without an expert affidavit.  

A Complaint that does not comport with 41A.071 is void ab initio as   

NRS 41A.071 appears to trump NRCP 15(a).   

Here; however, plaintiff’s original Complaint did include an 

expert affidavit.  Dr. Kia and NHG became a party to the instant case 

through the Third Party Complaint filed on June 14th, 2019.  So the Third 

Party Complaint is what did not include a separate affidavit pursuant to 

NRS 41A.071, but relied upon the original affidavit that plaintiff submitted 

when initiating this case.  Thus, it was the Third Party Complaint that 

was the subject of the motion for summary judgment and summary 

judgment was granted, correctly granted in the Court’s view of that case 

law.  Considering NRS 41A.071, it would make the Third Party 

Complaint void ab initio, not the original Complaint filed by the plaintiff 

here.   
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So, based upon that, NRCP 15(a), these claims can relate 

back.  The Court finds that there is no violation of NRS 41A.071.  And 

notes that when the amended criminal Complaint was filed it took some 

time from the filing, and specifically in the September 25th, 2020, order of 

the Court, the Court says that it could not at that time amend any 

criminal Complaint to add Dr. Kia and/or Nevada Hospitalist Group 

because there were no affidavits on file compliant with NRS 41A.071.  

And so it did take some time for the plaintiffs to get those requisite 

documents and file the amended criminal Complaint.   

The Court finds that there’s no violation of NRS 41A.071 here 

and that Washoe Medical Center versus The Second Judicial District 

Court at 122 Nev.1298, (2006) is not applicable.   

Furthermore, a proper defendant may be brought into the 

action after the statute of limitations has run if the proper defendant; one, 

receives actual notice of the action; two, knows that it is the proper party, 

and three, has not been misled to its prejudice by the amendment.  And 

that is both cited in Servatius versus United Resort Hotels, and that’s    

S-E-R-V-A-T-I-U-S, cite is 85 Nev. 371 it’s a 1969 case, and also cited in 

the Echols case that Judge Silva cited in her prior order, and that’s 

Echols versus Summa Corp., that’s 95 Nev. 720, that’s a 1979 case. 

The Court finds that Dr. Kia and NHG received notice in    

June 2019 when a Third Party Complaint was filed at that time, as well 

as with their depositions.  It was clear that Dr. Kia and NHG were proper 

parties to the case.   

The Court finds that Dr. Kia and Nevada Hospitalist Group 

APPENDIX 000459



 

Page 13 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

have not been misled to its prejudice because of the procedural default 

here.  I think that it was known to them that should plaintiff obtain the 

necessary affidavits that they could be added to the case.  It was known 

to them that at the time that there was a Third Party Complaint.  It was 

known to them at the time that the motion for summary judgment would 

have been granted based upon the reason that it was granted.  And it 

was further known to those parties at the time that Judge Silva issued 

her order on September 25th, 2020.   

Here the Court also relies upon the prior findings of facts and 

conclusions of law as listed in Judge Silva’s order from September 25th, 

2020, as well as December 15th, 2020.   

So based upon all of those things, the motions are going to be 

denied.  I’m going to ask Mr. Marks to prepare the order consistent with 

today’s ruling inclusive of findings of facts, conclusions of law.  Please 

submit it to both counsel for Dr. Kia, as well as counsel for Nevada 

Hospitalist Group to approve as to form and content, and the motion 

should be approved by the other side, as well as submitted to this Court, 

within 14 days pursuant to EDCR. 

Does either party have any questions or anything additional on 

this case? 

MR. MARKS:  No, Your Honor. 

MR. VOGEL:  Your Honor, this is counsel for Nevada 

Hospitalist Group.   

I did just want to note that there is a -- there is another 

distinction in that, the only reason Nevada Hospitalist Group was 
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brought into the case was based on being the employer for Dr. Kia.  So 

we would like to be able to reserve the right to bring a subsequent 

motion because he was not -- Dr. Kia was not Nevada Hospitalist 

Group’s employee at the time or ever.   

So once we develop additional evidence on that we would be 

bringing a motion with that respect because we feel we are not a proper 

party to this action in any way, shape, or form.   

THE COURT:  As long -- I mean, parties are always entitled to 

bring a motion for reconsideration within the rules set forth through case 

law and well as statutory law and most importantly the Rules of Civil 

Procedure and the EDCR Rules.   

And, additionally, you’re always entitled to bring additional 

motions outside of a motion to -- for reconsideration if supported by case 

law.  The Court will definitely considerate it at that time.  So I don’t think 

that anything about this ruling precludes NHG or Dr. Kia, for that matter, 

for bringing additional motions and continuing to litigate the case. 

MR. VOGEL:  Very good, thank you. 

THE COURT:  Thank you.  Have a great day everyone. 

MR. MARKS:  Thank you very much, Your Honor. 

/// 

/// 

/// 
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THE COURT:  You’re welcome. 

UNIDENTIFIED SPEAKER:  Thank you. 

 

 [Proceedings concluded at 11:38 a.m.] 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST: I do hereby certify that I have truly and correctly transcribed the 

audio/video proceedings in the above-entitled case to the best of my ability. 

   
      
  
      _____________________________ 
      Rebeca Gomez 
      Court Recorder/Transcriber 
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ANAC 
S. BRENT VOGEL 
Nevada Bar No. 6858 
    E-Mail: Brent.Vogel@lewisbrisbois.com 
ERIN E. JORDAN 
Nevada Bar No. 10018 
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6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
702.893.3383 
FAX: 702.893.3789 
Attorneys for Defendant Nevada Hospitalist 
Group, LLP 
 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

CHOLOE GREEN, an individual, 
 

Plaintiff, 
 

vs. 
 
FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE, MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, LLC, 
a Foreign Limited-Liability Company; ALI 
KIA, M.D., an individual; and NEVADA 
HOSPITALIST GROUP, LLP, 
 

Defendants. 
 

 CASE NO. A-17-757722-C 
Dept. No.: 23 
 
NEVADA HOSPITALIST GROUP, LLP’S 
ANSWER TO AMENDED COMPLAINT  

 
 

Defendant NEVADA HOSPITALIST GROUP, LLP, (“Defendant”) by and through its 

attorneys of record, S. Brent Vogel, Esq. and Erin E. Jordan, Esq. of LEWIS BRISBOIS 

BISGAARD & SMITH LLP, hereby answers Plaintiff’s Amended Complaint as follows: 

 1. Answering Paragraphs 1, 2, 3, 4, 5 and 6 of Plaintiff’s Amended Complaint, 

Defendant is without sufficient information or knowledge to form a belief as to the truth or falsity 

of the allegations contained therein, and upon that basis, denies each and every allegation 

contained therein. 

… 

Case Number: A-17-757722-C
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CLERK OF THE COURT
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4824-9398-8579.1  2 

2. Answering Paragraph 7 of Plaintiff’s Amended Complaint, Defendant admits the 

allegations contained therein.  

3. Answering Paragraphs 8, 9, 10, 11, 12 and 13 of Plaintiff’s Amended Complaint, 

Defendant denies the allegations contained therein. 

4. Answering Paragraphs 14 and 15 of Plaintiff’s Amended Complaint, Defendant 

denies that it breached the standard of care, or anyone employed by or having an agency 

relationship with it breached the standard of care.  Defendant does not have the information or 

belief necessary to form a belief as to the remainder of the allegations in this paragraph. 

5. Answering Paragraphs 16 and 17 of Plaintiff’s Amended Complaint, Defendant  

admits that the referenced documents are attached.  Defendant denies the allegations therein 

regarding Nevada Hospitalist Group, LLP and its employees and agents.  Defendant does not have 

the information or belief necessary to form a belief as to the remainder of the allegations in this 

paragraph. 

6. Answering Paragraph 18 of Plaintiff’s Amended Complaint, Defendant denies the 

allegations therein regarding Nevada Hospitalist Group, LLP and its employees and 

agents.  Defendant does not have the information or belief necessary to form a belief as to the 

remainder of the allegations in this paragraph. 

AFFIRMATIVE DEFENSES 

1. Plaintiff’s Amended Complaint on file herein fails to state a claim against 

Defendant for which relief can be granted.  

2. Plaintiff’s Amended Complaint on file herein is barred by the applicable statute of 

limitations.  

3. The injuries, if any, allegedly suffered by Plaintiff as set forth in the Amended 

Complaint were caused in whole or in part by the negligence of a third party or third parties over 

which Defendant had no control. 

4. The damages, if any, alleged by Plaintiff are not the result of any acts of omission, 

commission, or negligence by the Defendant, but were the result of a known risk, which was 

consented to by the Plaintiff.  
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5. Pursuant to NRS 41A.110, Defendant is entitled to a conclusive presumption of 

informed consent. 

6. The damages, if any, incurred by Plaintiff are not attributable to any act, conduct, 

or omission on the part of the Defendant.  Defendant denies that he was negligent or otherwise 

culpable in any matter or in any degree with respect to the matters set forth in Plaintiff’s Amended 

Complaint.  

7. That it has been necessary for Defendant to employ the services of an attorney to 

defend this action and a reasonable sum should be allowed Defendant for attorneys’ fees, together 

with costs of suit incurred herein.  

8. Pursuant NRS 41A.035 Plaintiff’s non-economic damages, if any, may not exceed 

$350,000. 

9. Defendant is not jointly liable with any other entity that may or may not be named 

in this action, and will only be severally liable for that portion of Plaintiff’s claims that represent 

the percentage of negligence attributable to Defendant, if any.  

10. Plaintiff’s damages, if any, were not proximately caused by Defendant. 

11. Plaintiff’s injuries and damages, if any, are the result of forces of nature over which 

Defendant had no control or responsibility. 

12. Plaintiff is barred from asserting any claims against Defendant because the alleged 

damages were the result of one or more unforeseeable intervening and superseding causes.  

13. Plaintiff failed to mitigate damages, if any. 

14. Plaintiff failed to allege facts in support of any award of pre-judgment interest.  

15. The incident alleged in the Amended Complaint, and the resulting damages, if any, 

to Plaintiff, were proximately caused or contributed to by the Plaintiff’s own negligence, and such 

negligence was greater than the negligence, if any, of Defendant. 

16. Pursuant to NRCP 11, as amended, all applicable Affirmative Defenses may not 

have been alleged herein insofar as sufficient facts were not available after reasonable inquiry 

upon the filing of Defendant’s Answer and, therefore, Defendant reserves the right to amend his 

Answer to allege additional Affirmative Defenses if subsequent investigation warrants.  
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17. Plaintiff failed to substantively comply with NRS 41A.071. 

18. At all times mentioned herein, Defendant acted reasonably and in good faith with 

regard to the acts and transactions which are the subject of this lawsuit. 

19. To the extent Plaintiff has been reimbursed from any source for any special 

damages claimed to have been sustained as a result of the incidents alleged in Plaintiff’s Amended 

Complaint, these Defendant may elect to offer those amounts into evidence and, if Defendant so 

elects, Plaintiff’s special damages shall be reduced by those amounts pursuant to NRS 42.021. 

20. Defendant hereby incorporates by reference those affirmative defenses enumerated 

in NRCP 8 as if fully set forth herein.  In the event further investigation or discovery reveals the 

applicability of such defenses, Defendant reserves the right to seek leave of the Court to amend 

this Answer to assert the same.  Such defenses are incorporated herein by reference for the 

purpose of not waiving the same.  

21. Defendant avails himself of all affirmative defenses and limitations of action as set 

out in NRS 41.085, 41A.035, 41A.045, 41A.061, 41A.071, 41A.097, 41A.100, 42.005, 42.021, 

41.141, and all applicable subparts. 

22. NRS Chapters 41 and 41A limit damages that may be collectable against 

Defendant. 

23. Plaintiff is barred from bringing this action for failure to comply with applicable 

contractual remedies and requirements, including arbitration, if applicable. Plaintiff’s failure to 

comply with the contractual remedies and requirements notwithstanding, Defendant reserves his 

right to enforce any applicable arbitration provision. 

… 

… 

… 

… 

… 

… 

… 
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WHEREFORE, Defendant prays for judgment as follows: 

1. That Plaintiff takes nothing by way of the Amended Complaint on file herein; 

2. For reasonable attorneys’ fees and costs of suit incurred herein; 

3. For trial by jury, and; 

4. For such other and further relief as the Court may deem just and proper. 

 DATED this 8th day of April, 2021. 

 LEWIS BRISBOIS BISGAARD & SMITH  LLP 
 

 
 By /s/ Erin E. Jordan 
 S. BRENT VOGEL 

Nevada Bar No. 6858 
ERIN E. JORDAN 
Nevada Bar No. 10018 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Tel. 702.893.3383 
Attorneys for Defendant Nevada Hospitalist 
Group, LLP 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 8th day of April, 2021, a true and correct copy of NEVADA 

HOSPITALIST GROUP, LLP’S ANSWER TO AMENDED COMPLAINT was served by 

electronically filing with the Clerk of the Court using the Electronic Service system and serving 

all parties with an email-address on record, who have agreed to receive Electronic Service in this 

action.  

Daniel Marks, Esq.  
Nicole M. Young, Esq.  
LAW OFFICE OF DANIEL MARKS 
610 S. 9th St. 
Las Vegas, NV 89101 
Tel: 702.386.0536 
Fax: 702.386.6812 
nyoung@danielmarks.net  
Attorneys for Plaintiff 

Erik Stryker, Esq. 
Brigette E. Foley, Esq.  
WILSON ELSER MOSKOWITZ EDELMAN & 
DICKER LLP 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
Tel: 702.727.1400 
Fax: 702.727.1401 
eric.stryker@wilsonelser.com  
brigette.foley@wilsonelser.com  
Attorneys for Defendants Frank J. Delee, M.D. 
and Frank J. Delee, M.D., PC 
 

Michael E. Prangle, Esq. 
Tyson J. Dobbs, Esq. 
Sherman B. Mayor, Esq. 
T. Charlotte Buys, Esq.  
HALL PRANGLE & SCHOONVELD, LLC 
1160 N. Town Center Dr., Suite 200 
Las Vegas, NV 89144 
Tel: 702.889.6400 
Fax: 702.384.6025 
mprangle@hpslaw.com  
tdobbs@hpslaw.com   
smayor@hpslaw.com 
cbuys@hpslaw.com  
Attorneys for Defendant Sunrise Hospital and 
Medical Center, LLC 
 

Patricia E. Daehnke, Esq. 
Linda K. Rurangirwa, Esq. 
COLLINSON, DAEHNKE, INLOW, GRECO 
2110 E. Flamingo Rd., Suite 212 
Las Vegas, NV 89119 
Tel: 702.979.2132 
Fax: 702.979.2133 
patricia.daehnke@cdiglaw.com  
linda.rurangirwa@cdiglaw.com   
Attorneys for Defendant Ali Kia, M.D. 

 

 

By   /s/  Elsa Amoroso 
 Elsa Amoroso, an Employee of 

LEWIS BRISBOIS BISGAARD & SMITH LLP 
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ANAC 
Patricia Egan Daehnke 
Nevada Bar No. 4976 
Patricia.Daehnke@cdiglaw.com  
Linda K. Rurangirwa 
Nevada Bar No. 9172 
Linda.Rurangirwa@cdiglaw.com  
COLLINSON, DAEHNKE, INLOW & GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
(702) 979-2132 Telephone 
(702) 979-2133 Facsimile 

Attorneys for Defendant  
  Ali Kia, M.D. 

DISTRICT COURT 

CLARK COUNTY, NEVEDA 

CHOLOE GREEN, an individual, 
 

Plaintiffs, 

vs. 

 
FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, LLC, 
a Foreign Limited-Liability Company; ALI 
KIA, M.D., an individual and NEVADA 
HOSPITALIST GROUP, LLP.  
 

Defendants. 

CASE NO.:   A-17-757722-C 
DEPT. NO.:  XXIII 
 
DEFENDANT ALI KIA, M.D.’S 
ANSWER TO PLAINTIFF’S AMENDED 
COMPLAINT 

 
  COMES NOW Defendant ALI KIA, M.D. by and through his attorneys of record, 

COLLINSON, DAEHNKE, INLOW & GRECO and in answer to Plaintiff’s Amended 

Complaint on file herein, admits, denies and alleges as follows:  

1. Answering Paragraphs 1 through 5 of Plaintiff’s Amended Complaint on file 

herein, Defendant is without sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in said paragraphs, and on that basis denies each and every 

allegation contained therein. 

Case Number: A-17-757722-C

Electronically Filed
7/12/2021 1:57 PM
Steven D. Grierson
CLERK OF THE COURT
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2. Answering Paragraph 6 of Plaintiff’s Amended Complaint on file herein, 

Defendant admits he was a licensed medical doctor in the State of Nevada and denies that he 

was an employee of NEVADA HOSPITALIST GROUP, LLP.  As to all other allegations 

contained therein, Defendant is without sufficient knowledge or information to form a belief 

as to the truth of such allegations, and on that basis denies all other allegations contained 

therein. 

3. Answering Paragraphs 7 through 9 of Plaintiff’s Amended Complaint on file 

herein, Defendant is without sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in said paragraphs, and on that basis denies each and every 

allegation contained therein. 

4. Answering Paragraph 10 of Plaintiff’s Amended Complaint on file herein 

Defendant admits on July 14, 2016, Chloe was admitted through Defendant and was 

discharged on July 16, 2016.  Defendant admits he discussed the discharge with Dr. DeLee.  

As to all other allegations contained therein, Defendant is without sufficient knowledge or 

information to form a belief as to the truth of such allegations, and on that basis denies all 

other allegations contained therein. 

5. Answering Paragraphs 11 through 12 of Plaintiff’s Amended Complaint on 

file herein, Defendant is without sufficient knowledge or information to form a belief as to 

the truth of the allegations contained in said paragraphs, and on that basis denies each and 

every allegation contained therein. 

6. Answering Paragraph 13 of Plaintiff’s Amended Complaint on file herein, 

Defendant restates and incorporates his responses to Paragraphs 1 through 12 of Plaintiff’s 

Amended Complaint as set forth above as though set forth herein. 

7. Answering Paragraphs 14 through 15 of Plaintiff’s Amended Complaint on 

file herein, Defendant denies the allegations contained therein as to himself.  As to all other 

allegations contained therein, Defendant is without sufficient knowledge or information to 

form a belief as to the truth of such allegations, and on that basis denies all other allegations 

contained therein. 
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8. Answering Paragraph 16 through 17 of Plaintiff’s Complaint on file herein, 

Defendant is without sufficient knowledge or information to form a belief as to the truth of 

the allegations contained in said paragraphs, and on that basis denies each and every 

allegation contained therein. 

9. Answering Paragraph 18 of Plaintiff’s Complaint on file herein, Defendant 

denies the allegations contained therein. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

 Plaintiff’s Amended Complaint fails to state a claim against this Defendant upon 

which relief can be granted. 

SECOND AFFIRMATIVE DEFENSE 

 Defendant asserts that Plaintiff’s injuries, if any, were caused by the acts or inactions 

of persons beyond the control or right of control of Defendant and for whom Defendant is not 

liable or responsible. 

THIRD AFFIRMATIVE DEFENSE 

 The injuries, if any, complained of by Plaintiff in her Amended Complaint, were 

proximately caused by the acts or omissions of unknown third parties or other persons over 

whom Defendant exercised no control, over whom Defendant had no right or duty to control, 

nor ever had a right or duty to exercise control. 

FOURTH AFFIRMATIVE DEFENSE 

 In all professional services rendered by answering Defendant to Plaintiff, Defendant 

possessed and exercised that degree of skill ordinarily possessed and exercised by health care 

providers acting under the same or similar conditions.  The care and treatment rendered by 

Defendant was the usual and customary treatment, and at no time was Defendant guilty of 

negligence, gross negligence, or improper treatment. 

FIFTH AFFIRMATIVE DEFENSE 

 Defendant asserts that he fully performed and discharged all obligations owed to 

Plaintiff, including meeting the requisite standard of care to which Plaintiff was entitled. 
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SIXTH AFFIRMATIVE DEFENSE 

 The damages, if any, alleged by Plaintiff were not the result of any acts of omission, 

commission, or negligence, but were the results of known risks which were consented to by 

Plaintiff, such risks being inherent in the nature of the care rendered and such risks were 

assumed by Plaintiff when she consented to treatment. 

SEVENTH AFFIRMATIVE DEFENSE 

 That it has been necessary for Defendant to employ the services of an attorney to 

defend this action and a reasonable sum should be allowed to Defendant for attorney’s fees, 

together with costs of suit incurred herein. 

EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiff’s injuries and damages, if any, are the result of Plaintiff’s own negligence, if 

any, which may exceed the negligence, if any, of Defendant and therefore bars recovery by 

Plaintiff.  Defendant asserts that Plaintiff’s own actions contributed to the damages alleged in 

the Complaint. 

NINTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred by the applicable statutes of limitations and/or doctrines 

of laches, waiver, estoppel, or the Statute of Frauds. 

TENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s claims are barred as this court lacks jurisdiction over this claims and 

Defendant. 

ELEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff’s injuries and damages, if any, were the result of forces of nature over which 

Defendant had no control. 

TWELFTH AFFIRMATIVE DEFENSE 

 Further answering Plaintiff’s Complaint on file herein and the whole thereof, 

Defendant denies that Plaintiff sustained any injury, damage, or loss, if any by reason of any 

negligent act or omission on the part of Defendant. 

/ / / 
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THIRTEENTH AFFIRMATIVE DEFENSE 

 Defendant is entitled to contractual indemnity and comparative equitable indemnity 

from others. 

FOURTEENTH AFFIRMATIVE DEFENSE 

 Plaintiff has failed to join necessary and indispensable parties to the action.  

FIFTEENTH AFFIRMATIVE DEFENSE 

 Plaintiff has failed to exercise reasonable diligence to mitigate any alleged damages 

and said conduct was the legal cause of any injuries or damages. 

SIXTEENTH AFFIRMATIVE DEFENSE 

 If Plaintiff has sustained any injuries or damages, such were the result of intervening 

or superseding events, factors, occurrences or conditions, which were in no way caused by 

Defendant, and for which Defendant is not liable. 

SEVENTEENTH AFFIRMATIVE DEFENSE 

 The instant dispute arises from a matter covered by a binding arbitration agreement 

between Plaintiff and Defendant, and Defendant desires that this matter be submitted to 

binding arbitration in accordance with the terms of the Arbitration Agreement. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

 Defendant alleges that at all times mentioned in the Complaint, Plaintiff was suffering 

from a disease process/medical condition which is one Defendant did not cause, nor was 

Defendant responsible for said disease process/medical condition. 

NINETEENTH AFFIRMATIVE DEFENSE 

 This action is governed by NRS 41A et. seq., including but not limited to 41A.035, 

41A.045, 41A.061, 41A.071, 41A.097, 41A.100.  Defendant is otherwise entitled to all 

protections, benefits and set-offs available to defendants in professional negligence actions 

under NRS Chapters 41A and 42. 

TWENTIETH AFFIRMATIVE DEFENSE 

 Defendant reserves the right to introduce evidence of any amounts paid as benefits 

pursuant to NRS 42.021. 

APPENDIX 000511



 

 
-6- 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

C
O

LL
IN

SO
N

, D
AE

H
N

KE
, I

N
LO

W
 &

 G
R

EC
O

 
21

10
 E

. F
la

m
in

go
 R

oa
d,

 S
ui

te
 2

12
 

LA
S 

VE
G

AS
, N

EV
AD

A 
89

11
9 

TE
L.

 (7
02

) 9
79

-2
13

2 
| F

AX
 (7

02
) 9

79
-2

13
3 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

 Defendant may elect to have future damages, if any, paid in whole or in part, pursuant 

to NRS 42.021. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

 Plaintiff’s damages, if any, were not proximately caused by Defendant. 

TWENTY-THIRD AFFIRMATIVE DEFENSE 

 The Amended Complaint fails to state facts or assert claims entitling Plaintiff to 

recover attorney's fees. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

 Plaintiff’s entire Amended Complaint, and each cause of action contained therein, fails 

to state sufficient facts to constitute a viable cause of action. 

TWENTY-FIFTH AFFIRMATIVE DEFENSE 

 Any and all events and happenings in connection with the allegations contained in the 

Plaintiff’s Complaint were caused and contributed to by the negligence and other legal fault 

of Plaintiff and were further caused and contributed to by the negligence and other legal fault 

of persons or entities other than Plaintiff.  If Plaintiff recovers any sum whatsoever herein, 

such amount must be reduced in proportion to the extent that Plaintiff’s own negligence and 

other legal fault caused or contributed to Plaintiff’s claimed injuries and damages.  If there is 

a verdict in favor of Plaintiff and against Defendant, said verdict should be in proportion to 

Defendant's pro-rata responsibility.  To the extent that it is necessary, Defendant may be 

entitled to partial indemnity from others on a comparative fault basis. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE 

 All care and services rendered to decedent by Defendant was with the implied and 

express consent of Plaintiff. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

 Defendant alleges that pursuant to Nevada law he would not be jointly liable and that 

if liability is imposed, such liability would be several for that portion of the Plaintiff’s 

damages, if any, that represent the percentage attributed to him. 
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TWENTY-EIGHTH AFFIRMATIVE DEFENSE 

 Defendant alleges that the injuries and damages, if any, suffered by Plaintiff can and 

do occur in the absence of negligence. 

TWENTY-NINTH AFFIRMATIVE DEFENSE 

 Defendant contends that he is entitled to a conclusive presumption of informed 

consent pursuant to NRS 41A.110. 

THIRTIETH AFFIRMATIVE DEFENSE 

 Defendant contends that he made, consistent with good medical practice, a full and 

complete disclosure to Plaintiff of all material facts known to him or reasonably believed by 

him to be true concerning Plaintiff’s condition and the appropriate alternative procedures 

available for treatment of such condition.  Further, each and every service rendered to 

Plaintiff by Defendant was expressly and impliedly consented to and authorized by the 

Plaintiff on the basis of said full and complete disclosure. 

THIRTY-FIRST AFFIRMATIVE DEFENSE 

 The expert affidavits attached to Plaintiff’s Amended Complaint do not comply with 

NRS 41A.071 in that they fail to demonstrate this Defendant breached the standard of care in 

Plaintiff’s case, and fails to demonstrate an alleged causal link between Defendant's treatment 

of Plaintiff and Plaintiff’s alleged injuries. 

THIRTY-SECOND AFFIRMATIVE DEFENSE 

 The expert affidavits attached to Plaintiff’s Amended Complaint do not comply with 

NRS 41A.071 in that they fail to support the allegations contained in the action.   

THIRTY-THIRD AFFIRMATIVE DEFENSE 

 Plaintiff’s Amended Complaint fails to comply with NRS 41A.100 as Plaintiff has 

failed to provide expert medical testimony to demonstrate the alleged deviation from the 

accepted standard of care in the specific circumstances of this case and to prove causation of 

the alleged personal injury. 

/ / / 

/ / / 
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THIRTY-FOURTH AFFIRMATIVE DEFENSE 

 Plaintiff’s experts are not qualified to provide expert medical testimony in this action 

pursuant to NRS 41A.071, NRS 41A.100, NRS 50.275, Hallmark v. Eldridge, 124 Nev. 492, 

189 P.3d 646 (2008), and all relevant case law. 

THIRTY-FIFTH AFFIRMATIVE DEFENSE 

 Defendant has fully performed his duties owed, if any to Plaintiff, and Plaintiff is 

therefore estopped to assert any claims against Defendant. 

THIRTY-SIXTH AFFIRMATIVE DEFENSE 

 Plaintiff is barred from recovering any special damages herein as a result of the failure 

to comply with the provisions of NRCP 9(g). 

THIRTY-SEVENTH AFFIRMATIVE DEFENSE 

 Plaintiff approved and ratified the alleged acts of this Defendant for which Plaintiff 

now complains. 

THIRTY-EIGHTH AFFIRMATIVE DEFENSE 

 Plaintiff has not suffered any compensable injury as a result of Defendant’s alleged 

actions, and as a result, is not entitled to an award against Defendant. 

THIRTY-NINTH AFFIRMATIVE DEFENSE 

 Plaintiff failed to allege facts in support of any award of pre-judgment or post-

judgment interest. 

FORTIETH AFFIRMATIVE DEFENSE 

 Defendant avails himself to all affirmative defenses and limitations of actions as set 

out in NRS 41.085, 41.500, 41.503, 41.504, 41.505, 42.005, 42.007, 42.021, 41.141, and all 

applicable subparts. 

FORTY-FIRST AFFIRMATIVE DEFENSE 

 The damages caps and the other provisions of KODIN is constitutional under both the 

Nevada and United States Constitutions.   

/ / / 

/ / / 
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FORTY-SECOND AFFIRMATIVE DEFENSE 

 Defendant reserves the right to introduce evidence of any amounts paid as benefits 

pursuant to NRS 42.021. 

FORTY-THIRD AFFIRMATIVE DEFENSE 

 Plaintiff’s damages, if any, were caused by and due to an unavoidable condition or 

occurrence. 

FORTY-FOURTH AFFIRMATIVE DEFENSE 

 Defendant alleges that the injuries and damages, if any, complained of by the Plaintiff 

were unforeseeable. 

FORTY-FIFTH AFFIRMATIVE DEFENSE 

 Defendant denies each and every allegation, as well as Plaintiff’s prayer for relief, not 

specifically admitted or otherwise pled to herein. 

FORTY-SIXTH AFFIRMATIVE DEFENSE 

 Defendant cannot fully anticipate all affirmative defenses that may be applicable to 

this action based upon the conclusory/general terms used in the Complaint.  Accordingly, 

Defendant expressly reserves the right to assert additional defenses as applicable. 

FORTY-SEVENTH AFFIRMATIVE DEFENSE 

 Defendant hereby incorporates by reference those affirmative defenses enumerated in 

Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein.  In the event further 

investigation or discovery reveals the applicability of any such defenses, Defendant reserves 

the right to seek leave of court to amend this Answer to specifically assert any such defense.  

Such defenses are herein incorporated by reference for the specific purpose of not waiving 

any such defense. 

FORTY-EIGHTH AFFIRMATIVE DEFENSE 

 Some of the foregoing affirmative defenses have been pled for purposes of non-

waiver.  Additionally, pursuant to NRCP 11, as amended, all possible affirmative defenses 

may have not been alleged herein insofar as sufficient facts were not available after 

reasonable inquiry upon filing of this Defendant's Answer.  Therefore, Defendant reserves the 
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right to amend his Answer to allege additional affirmative defenses if subsequent 

investigation so warrants. 

WHEREFORE, Defendant prays: 

 1. That Plaintiff take nothing by her Amended Complaint and the Complaint be 

dismissed with prejudice; 

 2.   That Defendant be awarded his attorneys' fees and costs of suit incurred in 

defense of this action;  

 3. For trial by jury; and  

 4.   For such other and further relief as this court may deem just and proper. 

DATED:  July 12, 2021.    COLLINSON, DAEHNKE, INLOW & GRECO 

 
BY:______________________________________ 

PATRICIA EGAN DAEHNKE 
Nevada Bar No. 4976 
LINDA K. RURANGIRWA 
Nevada Bar No. 9172 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
Tel. (702) 979-2132 
Fax (702) 979-2133 

            
Attorneys for Defendant 
  ALI KIA, M.D. 

 

 
 
 

/s/ Linda K. Rurangirwa 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 12th day of July 2021, a true and correct copy of 

DEFENDANT ALI KIA, M.D.’S ANSWER TO PLAINTIFF’S AMENDED 

COMPLAINT was served by electronically filing with the Clerk of the Court using the 

Odyssey File & Serve system and serving all parties with an email address on record, who 

have agreed to receive Electronic Service in this action. 

DANIEL MARKS, ESQ.  
NICOLE M. YOUNG, ESQ.  
Law Office of Daniel Marks  
610 South Ninth Street  
Las Vegas, Nevada 89101  
(702) 386-0536  
Attorneys for Plaintiff Choloe Green  
 
ERIC K. STRYKER, ESQ.  
BRIGETTE FOLEY, ESQ. 
WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP  
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV  89119  
11th Floor  
(702) 727-1400  
Attorneys for Defendants  
Frank J. Delee, M.D. and Frank J. Delee, M.D., P.C. 
 
MICHAEL E. PRANGLE, ESQ.  
TYSON J. DOBBS, ESQ.  
SHERMAN B. MAYOR, ESQ.  
HALL PRANGLE AND SCHOONVELD LLC  
1140 North Town Center Drive  
Suite 350 
20 Las Vegas, Nevada 89144  
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC 

S. BRENT VOGEL, ESQ. 
ERIN E. JORDAN 
LEWSI BRISBOIS BISGAARD & SMITH, LLP 
6385 Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Defendant 
Nevada Hospitalist Group, LLP 
 

By /s/ Richean Martin 
 An employee of COLLINSON, DAEHNKE, 

INLOW & GRECO 
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THE EIGHTH JUDICIAL DISTRICT 
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FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability 
Company; and NEVADA 
HOSPITALIST GROUP, LLP.  
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NRAP 26.1 DISCLOSURE 

 The undersigned counsel of record certifies that the following are persons 

and entities as described in NRAP 26.1(a), and must be disclosed.  These 

representations are made in order that the judges of this court may evaluate 

possible disqualification or recusal. 

 Petitioner Ali Kia, M.D. is a party to this suit and is represented by the law 

firm Collinson, Daehnke, Inlow & Greco.  Petitioner is an individual and therefore 

there are no parent corporations or parties owning more than 10% stock as to Dr. 

Kia.   

  Dated this 11th day of August, 2021 

  

 By  /s/ Linda Rurangirwa 

 PATRICIA EGAN DAEHNKE 
Nevada Bar No. 4976 
LINDA K. RURANGIRWA 
Nevada Bar No. 9172 
COLLINSON, DAEHNKE, INLOW & 
GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
Tel. (702) 979-2132 
Attorneys for Petitioner Ali Kia, M.D. 
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DECLARATION OF VERIFICATION IN SUPPORT OF PETITION FOR 
WRIT OF MANDAMUS 

 
 1. I, Linda K. Rurangirwa, declare:  

 2. I am licensed to practice law in the State of Nevada and am a Partner 

with the law office of Collinson, Daehnke, Inlow & Greco, attorneys of record for 

Petitioner Ali Kia, M.D. and hereby make this Declaration in support of 

Petitioner’s Writ of Mandamus pursuant to NRAP 21(a)(5). 

 3. The facts and procedural history contained in the foregoing Petition 

for Writ of Mandamus and the following Memorandum of Points and Authorities 

are based upon my own personal knowledge as counsel for Petitioner.  This 

Declaration is not made by Petitioner personally because the salient issues involve 

procedural developments and legal analysis.   

 4. The contents of the foregoing Petition for Writ of Mandamus and the 

Memorandum of Points and Authorities are true and based upon my personal 

knowledge, except as to those matters stated on information and belief. 

 5. All documents contained in the Petitioner's Appendix, filed herewith, 

are true and correct copies of the pleadings and documents that are represented to 

be in the Petitioner's Appendix and as cited herein. 

/ / / 

/ / / 
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 I declare under penalty of perjury under the law of the State of Nevada that 

the foregoing is true and correct. 

 Executed on this 11th day of August, 2021 at Livermore, California. 

 

        
      /s/ Linda Rurangirwa    

      Linda K. Rurangirwa 
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ROUTING STATEMENT 

 This Petition raises as a principal issue a question of statewide public 

importance in compliance with NRAP 17 (a) (12).  As such, jurisdiction over this 

matter is properly retained by the Nevada Supreme Court.  There is no existing 

authority which would require the Nevada Court of Appeals to hear this matter and 

it does not fall within any of the categories presumptively assigned to the Court of 

Appeals pursuant to Nevada Rule of Appellate Procedure 17 (b). 

 This Petition raises issues which bear directly upon all persons in the state of 

Nevada who were, or will be, protected from stale claims by the expiration of the 

statute of limitations, including Dr. Kia.  The District Court erroneously interpreted 

NRCP 15 and the cases of Servatius vs. United Resort Hotels and Echols vs. 

Summa Corp., to determine that a newly added party who had no notice of the 

existence of an action until after the expiration of the statute of limitations is not 

prejudiced by a subsequent amendment, and the amendment, which occurred long 

after the expiration of the statute of limitations can therefore relate back to the 

filing of the original Complaint.  The District Court further failed to take into 

account the deliberate decision by the Plaintiff not to add Dr. Kia as a party until 

over two years after Dr. Kia had notice of the action to Dr. Kia’s prejudice.  The 

District Court’s finding creates unjust and illogical results which essentially nullify 

the purpose of the statute of limitations and unfairly prejudice and burden unnamed 
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parties in the State of Nevada who would otherwise be protected by the statute of 

limitations.  
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PETITION FOR WRIT OF MANDAMUS 

 Petitioner Ali Kia, M.D., by and through his counsel of record, Patricia Egan 

Daehnke and the law firm of Collinson, Daehnke, Inlow & Greco, hereby 

respectfully petitions this Court for the issuance of a Writ of Mandamus, directing 

Respondent to dismiss all claims brought by Real Party in Interest, Choloe Green 

in the above entitled action pursuant to NRCP 12 (b) (5) and NRS 41A.097 (2). 

I. 

ISSUES PRESENTED 

1. Whether a party who had no notice of an action until after the statute of 

limitations expired and is not added as a new Defendant until over two years 

later is prejudiced by the amendment precluding relation back of the filing to 

the date of the original Complaint. 

2. Whether an amendment to the Complaint adding a new Defendant relates 

back to the filing of the original Complaint when the Plaintiff makes a 

conscious decision not to amend the Complaint until long after the statute of 

limitations has expired. 

/ / / 

/ / / 

/ / / 
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II. 

INTRODUCTION 

 Petitioner respectfully requests this Court take immediate action to prevent 

prejudice to Petitioner Ali Kia, M.D. as a result of Respondent’s misinterpretation 

of the relation back doctrine as it applies to defendants added to a Complaint 

pursuant to NRCP 15 after expiration of the statute of limitations. 

 The undisputed facts in this case show that the one-year statute of limitations 

for inquiry notice in medical malpractice cases expired before Petitioner had notice 

of this action and both the one year and three year statute of limitations expired 

before Real Party in Interest Choloe Green filed a motion for leave to amend her 

Complaint to add Dr. Kia as a defendant.   

 Ms. Green filed her Complaint alleging medical malpractice against Frank J. 

DeLee, M.D., Frank J. DeLee, MD, PC and Sunrise Hospital and Medical Center, 

LLC (“Sunrise Hospital”) on June 30, 2017.  The Complaint did not name any Doe 

Defendants and was filed with the supporting affidavit of Lisa Karamardian, M.D. 

signed on June 29, 2017, alleging that, after review of the records from Sunrise 

Hospital, the decision to discharge Ms. Green from Sunrise Hospital on July 16, 

2017, by Sunrise Hospital and Dr. DeLee was below the standard of care.  Dr. Kia 

was the discharging physician during that hospitalization and the records clearly 

reflect such.  However, neither the Complaint nor the Affidavit named Dr. Kia.  By 
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June 29, 2017, Ms. Green was aware that she was alleging she was negligently 

discharged from Sunrise Hospital on July 16, 2016.  Thus, she was on inquiry 

notice at that time to investigate further who was responsible for discharging her.  

She failed to do so and the one year statute of limitations as to Dr. Kia expired at 

the latest on June 29, 2018.  

 Dr. Kia received notice of the existence of the Complaint on or about August 

24, 2018, when he was served with a deposition subpoena.  Dr. Kia was deposed 

on November 14, 2018, and Ms. Green did not make any attempt to add him as a 

defendant at that time.  On May 1, 2019, Sunrise Hospital filed a Motion for Leave 

to File a Third-Party Complaint on the grounds that Dr. Kia was the discharging 

physician on July 16, 2016, and sought to hold him liable for contribution and 

indemnity in the event a jury found Dr. Kia’s actions were negligent and the 

hospital was found vicariously liable on a theory of ostensible agency.   The 

motion was granted and the Third-Party Complaint was filed on June 14, 2019.  

Ms. Green made the conscious decision not to add Dr. Kia as a defendant at that 

time. 

On April 29, 2020, Judgment on the Pleadings was granted against Third-

Party Plaintiff Sunrise Hospital and in favor of Dr. Kia for failure to attach a 

supporting expert affidavit as required by NRS 41A.071.  The Order granting 

Judgment on the Pleadings was entered on June 3, 2020.  It was not until October 
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16, 2020, that Ms. Green filed a Moton for Leave to Amend the Complaint to add 

Dr. Kia as a defendant. 

 Dr. Kia did not have any notice of the action until after the one year medical 

malpractice statute of limitations expired, however it was not until after the three 

year statute of limitations had expired that Ms. Green moved to amend the 

Complaint to add Dr. Kia as a defendant. The three year statute of limitations 

begins to run when a plaintiff suffers an appreciable manifestation of the injury 

regardless of whether the plaintiff is aware of the injury’s cause. Ms. Green in this 

case became aware of her alleged injury when she was hospitalized at Centennial 

Hills Hospital from July 17, 2016, through September 2, 2016, where she 

underwent surgery and suffered further postoperative complications.  Thus, the 

three year statute of limitations began to run as late as September 2, 2016, and 

expired on September 2, 2019. 

 Ms. Green made a conscious decision not to file a motion for leave to amend 

the Complaint until October 16, 2020, long after the expiration of both the one year 

statute of limitations (June 29, 2018) and the three year statute of limitations 

(September 2, 2019) applicable to medical malpractice cases.  Dr. Kia moved to 

dismiss the amended Complaint as untimely, however the District Court reached 

the unreasonable conclusion that as long as Dr. Kia knew about the Complaint 

(even though he did not have notice until after expiration of the statute of 
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limitations) and was aware he was a proper party before the Complaint was 

amended (over two years later), the amendment relates back to the filing of the 

original Complaint.  This conclusion is in direct contradiction to the purpose of the 

statutes of limitation.  Immediate intervention by the Court is warranted as this 

misapplication of the relation back doctrines impacts future cases pending in the 

Eighth Judicial District Court and other Nevada courts. 

III. 

STATEMENT OF FACTS AND RELIEF SOUGHT 

 Petitioner is a Defendant in the case of Choloe Green v. Frank J. DeLee, 

M.D., et al., Nevada District Court Case No. A-17-757722-C, in the Eighth 

Judicial District Court.  The Complaint for medical malpractice was filed on June 

30, 2017, against Frank J. DeLee, M.D., Frank J. DeLee, M.D., P.C. and Sunrise 

Hospital and Medical Center (“Sunrise”) arising from the care and treatment 

provided to Plaintiff between July 9, 2016, and July 17, 2016. 1 PA0001-7.1 

 The Complaint was filed with the supporting affidavit of Lisa Karamardian, 

M.D. signed on June 29, 2017.  Neither the Complaint, nor the affidavit made 

mention of Dr. Kia.  The affidavit stated:  

4.  A review of the medical records reveals that on July 9, 2016, 
Ms. Green had a cesarean section birth at Sunrise Hospital with Dr. 

 
1 Citations to the Appendix are by volume and page number.  For instance, 1 PA 
0001 is Petitioner’s Appendix, Volume 1, Bates No. PA0001. 
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DeLee as the obstetrician.  She was released home on post-operative 
day number one.  This was a breach of the standard of care by Dr. 
DeLee and Sunrise Hospital . . .  

5. A review of the medical records also reveals that on July 14, 
2016, Ms. Green presented again to Sunrise Hospital, now five (5) 
days post-partum, with severe abdominal pain and reports of nausea, 
vomiting, fever, and chills.  She was admitted to the medical/surgical 
unit because of the diagnosis of sepsis.  She was discharged on July 
16, 2016.  The discharge was discussed and confirmed by Dr. DeLee.  
This discharge violated the standard of care.  Ms. Green was 
discharged despite the fact that she was not able to tolerate a regular 
diet.  Further, on the day of her discharge, her KUB showed multiple 
dilated loops of bowel, thought to be related to a small bowel 
obstruction, yet she was sent home. An intraperitoneal abscess was 
suspected on a CT scan, yet she was still sent home.  This was a 
violation of the standard of care by Sunrise Hospital and Dr. DeLee. 

1 PA0006.  In her Affidavit, Dr. Karamardian noted she reviewed “Plaintiff Choloe 

Green’s medical records relating to the care and treatment she received from Dr. 

Frank DeLee, Sunrise Hospital and Medical Center, Valley Hospital Medical 

Center and Centennial Hills Medical Center.”  1 PA0006. 

 Ms. Green contended that as a result of the alleged negligence, she was 

admitted to Centennial Hills Hospital from July 17, 2016, through September 2, 

2016 where she underwent surgery and had postoperative complications. 1 

PA0002, ¶ 9. 

/ / / 

/ / / 
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On August 24, 2018, Petitioner was served with a subpoena for his 

deposition in this matter. 4 PA0538.  The deposition took place on November 14, 

2018. 4 PA0544. 

  On May 1, 2019, Real Party in Interest Sunrise Hospital filed a Motion for 

Leave to File a Third-Party Complaint on the grounds that Dr. Kia was the 

discharging physician on July 16, 2016, and sought to hold him liable for 

contribution and indemnity in the event a jury found Dr. Kia’s actions were 

negligent and the hospital was found vicariously liable on a theory of ostensible 

agency.  1 PA0021-0048.  The motion was granted (1 PA0049-0054) and the 

Third-Party Complaint was filed on June 14, 2019. 1 PA0055-0060.  In order to 

satisfy the expert affidavit requirement set forth in NRS 41A.071, Sunrise Hospital 

relied on the expert affidavit of Dr. Karamardian that was filed with Plaintiff’s 

Complaint. 1 PA0027. 

 On March 19, 2020, Third-Party Defendant Nevada Hospitalist Group, LLP 

(“NHG”) filed a Motion for Judgment on the Pleadings on the grounds that Sunrise 

Hospital did not attach an affidavit of merit specifying breaches in the standard of 

care by Dr. Kia or NHG.  1 PA0083-90.  Dr. Kia filed a Joinder to such motion on 

April 13, 2020.  1 PA0140-143.  The Motion was heard on April 29, 2020, and 

granted. See 1 PA0144-0163. The Order granting the Motion for Judgment on the 

Pleadings and Dr. Kia’s Joinder was entered on June 30, 2020. 1 PA173-185. 

APPENDIX 000533



8 
 

 On October 16, 2020, Ms. Green filed a Motion for Leave of Court to 

Amend the Complaint to add Dr. Kia as a Defendant.  2 PA0186-208.  The Motion 

was granted in part, allowing the amendment of Dr. Kia as a new party.  2 

PA0294-300.  The Amended Complaint was filed on December 16, 2020. 2 

PA0310-324.  

On January 21, 2021, Dr. Kia filed a Motion to Dismiss Plaintiff’s Amended 

Complaint on the grounds that the Amended Complaint was barred by the statute 

of limitations and did not relate back to the filing of the Complaint. 3 PA0340-

0474. Plaintiff filed her Opposition to the Motion to Dismiss on February 4, 2021.  

4 PA0478-651. Defendant filed his Reply in Support of Motion to Dismiss on 

February 16, 2021. 4 PA0652-0666. 

The Court heard oral argument on the Motion on March 16, 2021. See 4 

PA0681-0695.  At the hearing, the Court denied the Motion to Dismiss finding that 

the Court had previously determined in granting the motion to amend the 

Complaint that the amendment related back to the filing of the Original Complaint 

and further that the requirements of Echols v. Summa Corp. were met allowing the 

addition of Dr. Kia to relate back to the Complaint:  

Specifically in the Court’s prior order by Judge Silva, I believe it’s 

line 2, she did consider the statute of limitations and she wrote, This 
Court finds that amended pleadings arising out of the same transaction 
or occurrence set forth in the original pleadings may relate back to the 
date of the original filing, see NRCP 15(c). The same remains true 
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when an amended pleading adds a defendant that is filed after the 
statute of limitations so long as the proper defendant; one, receives 
actual notice of the action; two, knows that it is the proper party; and 
three, has not been misled to prejudice by the amendment. And she 
cited Echols v Summa Corp., 95 Nev. 720, a 1979 case. 

4 PA0690:23 – 0691:7. 

However, Plaintiff’s Motion for Leave to File an Amended Complaint 

pursuant to NRCP 15 (a) did not seek an Order from the Court requesting that the 

amendment of the Complaint adding Dr. Kia relate back to the filing of the original 

Complaint.  See 2 PA0186-0208.  Furthermore, at the hearing on the Motion to 

Amend on November 17, 2020, Judge Silva expressly had reservations about the 

statute of limitations and notice stating: “Well, I agree that there’s some 

amendments that are allowed to be made.  But you still have to address statute of 

limitation issues, whether or not there’s new causes of action that are being raised 

for the very first time, and I think that is the issue specifically that Sunrise Hospital 

has raised in their Opposition.” See 2 PA0281:12-18. 

Although Judge Silva raised the statute of limitations issue, Ms. Green 

argued that was an issue that should be briefed by the parties by filing a Motion to 

Dismiss stating: “Obviously, they could file a motion to do what they’re going to 

do when they’re served.  But, right now, it’s within the time frame of the 

scheduling order to set – you don’t deal with the statute of limitations at this point.  
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That would come at a later time, based on what Dr. Kia is going to file.” 2 

PA0283:8-13. 

The District Court in further determining that Amended Complaint related 

back to the filing of the Complaint stated:  

Furthermore, a proper defendant may be brought into the action after 
the statute of limitations has run if the proper defendant; one, receives 
actual notice of the action; two, knows that it is the proper party, and 
three, has not been misled to its prejudice by the amendment. And that 
is both cited in Servatius versus United Resort Hotels, and that’s S-E-
R-V-A-T-I-U-S, cite is 85 Nev. 371 it’s a 1969 case, and also cited in 
the Echols case that Judge Silva cited in her prior order, and that’s 

Echols versus Summa Corp., that’s 95 Nev. 720, that’s a 1979 case. 
 
The Court finds that Dr. Kia and NHG received notice in June 2019 
when a Third-Party Complaint was filed at that time, as well as with 
their depositions. It was clear that Dr. Kia and NHG were proper 
parties to the case. 
 
The Court finds that Dr. Kia and Nevada Hospitalist Group have not 
been misled to its prejudice because of the procedural default here. I 
think that it was known to them that should plaintiff obtain the 
necessary affidavits that they could be added to the case. It was 
known to them that at the time that there was a Third Party Complaint. 
It was known to them at the time that the motion for summary 
judgment would have been granted based upon the reason that it was 
granted. And it was further known to those parties at the time that 
Judge Silva issued her order on September 25th, 2020. 
4 PA0692:13 – 0693:8. 

 
On April 9, 2021, Dr. Kia filed a Motion for Reconsideration on the grounds 

that the statute of limitations had expired prior to Dr. Kia receiving notice of the 

claim and he has been prejudiced to his detriment and, as such, the amendment 
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should not relate back to the filing of the original Complaint.  5 PA0728-0967.  On 

April 22, 2021, Ms. Green filed an Opposition to such Motion.  6 PA1178-1187.  

Dr. Kia’s Reply was filed on May 6, 2021.  6 PA1188-1195.  On July 2, 2021, the 

Court entered an Order denying Defendant Ali Kia, M.D.’s Motion for 

Reconsideration.  6 PA1196-1204.  The Notice of Entry or Order Denying 

Defendant Ali Kia, M.D.’s Motion for Reconsideration was filed on July 6, 2021. 6 

PA1205-1215. 

The amendment of Dr. Kia as a new party should not have related back to 

the filing of the original Complaint as Dr. Kia had no notice of the action until after 

the statute of limitations expired.  This is not a case like Servatius where the facts 

tended to show that the amendment to the Complaint did not bring in a new 

defendant, but correctly identified a party defendant already before the court.  Dr. 

Kia was not previously named and there were no Doe Defendants named in the 

Complaint.   

Furthermore, the amendment should not have been allowed to relate back to 

the filing of the original Complaint pursuant to Echols as, unlike in Echols where 

the statute of limitations had not expired and therefore there was no prejudice, Dr. 

Kia did not have notice that he could be a proper defendant until after the 

expiration of the statute of limitations.  At the time Dr. Kia received notice of this 

action, the statute of limitations had expired and he had no reason to anticipate that 
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he would have to expend significant cost in defending a lawsuit that by all rights he 

should have been protected against.  

Finally, the amendment to the Complaint should not have been allowed to 

relate back to the filing of the original Complaint where Ms. Green made the 

conscious decision over a period of over three years not to add Dr. Kia as a 

defendant. 

Petitioner respectfully petitions this Court for a Writ of Mandamus directing 

Respondent to reverse its ruling denying Dr. Kia’s Motion to Dismiss.  As a result 

of Respondent’s erroneous determination that the amendment of Dr. Kia relates 

back to the filing of the original Complaint, Petitioner will be significantly 

prejudiced.  He has already suffered significant damages in defending against the 

Third-Party Complaint for indemnification and contribution initially brought by 

Sunrise Hospital and will continue to suffer future significant damages as a result 

of the actions of the Respondent as he is now forced to expend time and resources 

preparing for trial in this case that he had no notice of until after the statute of 

limitations had expired.   

/ / / 

/ / / 

/ / / 

/ / / 
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IV. 

STATEMENT OF REASONS WHY WRIT SHOULD ISSUE. 

A. Writ of Mandamus Standard 

This Court has jurisdiction to grant Dr. Kia’s requested relief pursuant to 

Article 6 Section 4 of the Nevada Constitution, which states: "The court shall also 

have power to issue writs of mandamus, certiorari, prohibition, quo warranto, and 

habeas corpus and also all writs necessary or proper to the complete exercise of its 

appellate jurisdiction." NRS 34.160 provides a writ of mandamus may be issued by 

this Court "to compel the performance of an act which the law especially enjoins as 

a duty resulting from an office, trust or station," or to "control an arbitrary or 

capricious exercise of discretion," or a "manifest abuse" of discretion. NRS 34.160; 

Int'l Game Tech, Inc. v. Second Judicial Dist. Ct., 124 Nev. 193, 197, 179 P.3d 

556, 558 (2008); D.R. Horton v. Dist. Ct., 123 Nev. Adv. Op. 45, 168 P.3d 731, 

736 (2007).    

A petitioner bears the burden of demonstrating that this Court's 

extraordinary intervention is warranted.  Pan v. Eighth Judicial Dist. Ct., 120 Nev. 

222, 228, 88 P.3d 840, 844 (2004). Writ relief is generally available only when 

there is no plain, speedy and adequate remedy in the ordinary course of law.  NRS 

34.170, NRS 34.330, Pan, 120 Nev. at 224, 88 P.3d at 841.  Whether a future 

appeal is sufficiently adequate and speedy necessarily turns on the underlying 
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proceedings' status, the types of issues raised in the writ petition, and whether a 

future appeal will permit this court to meaningfully review the issues presented."  

D.R. Horton v. Dist. Ct., 123 Nev. Adv. Op. 45, 168 P.3d at 736.  See also Libby v. 

Eighth Judicial Dist. Ct., 130 Nev. Adv. Op. 39, 225 P.3d 1276 (2014) (granting a 

writ petition because the district courts had inconsistently applied a statute and to 

clarify a question of law, where the facts were not disputed); Wheble v. Eighth 

Judicial Dist. Ct., 128 Nev. Adv. Op. 11, 272 P.3d 134, 136 (2012) (entertaining a 

writ petition when district courts might contradictorily interpret and apply a 

statute); State v. Eighth Judicial Dist. Ct., 118 Nev. 140, 147, 42 P.3d 233, 238 

(2004) (granting mandamus review because of the "serious, well-publicized" 

nature of the allegations and the important questions of law presented supported 

judicial economy).   

This Court generally declines to exercise its discretion to consider writ 

petitions challenging orders denying a motion to dismiss.  Chur v. Eighth Judicial 

Dist. Court of Nev., 136 Nev. 68 458 P.3d 336, 339 (2020).  However, this Court 

will exercise its discretion to consider a writ petition denying a motion to dismiss 

when "(1) no factual dispute exists and the district court is obligated to dismiss an 

action pursuant to clear authority under a statute or rule, or (2) an important issue 

of law needs clarification and considerations of sound judicial economy and 

administration militate in favor of granting the petition."  Id. (internal citations 
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omitted). 

B. Respondent Manifestly Abused its Discretion When it Held the 
 Amendment to the Complaint Adding Dr. Kia relates back to the 
 Original Complaint Even Though he Had no Notice until after 
 Expiration of the Statute of Limitations.  
  
 The applicable statute of limitations for medical malpractice/professional 

negligence claims that accrue on or after October 1, 2002, is set forth in NRS 

41A.097(2) which provides in pertinent part: 

[A]n action for injury or death against a provider of health care may 
not be commenced more than 3 years after the date of injury or 1 year 
after the plaintiff discovers or through the use of reasonable diligence 
should have discovered the injury, whichever occurs first.”  

(Emphasis added).   

With regard to the one-year discovery period, a plaintiff "discovers" his 

injury when "he knows or, through the use of reasonable diligence, should have 

known of facts that would put a reasonable person on inquiry notice of his cause 

of action." Massey v. Litton, 99 Nev. 723, 728, 669 P.2d 248, 252 (1983). A person 

is placed on "inquiry notice" when he or she "should have known of facts that 

would lead an ordinarily prudent person to investigate the matter further." Winn v. 

Sunrise Hosp. & Med. Ctr., 128 Nev. 246, 251-52, 277 P.3d 458, 462 

(2012) (internal quotation marks omitted).  The accrual period does not refer to 

when the plaintiff discovers the precise facts pertaining to his legal theory, but only 

to the general belief that someone's negligence may have cause the 
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injury. Id. (citing Massey, 99 Nev. at 728, 669 P.2d at 252). The plaintiff 

"discovers" the injury when "he had facts before him that would have led an 

ordinarily prudent person to investigate further into whether [the] injury may have 

been caused by someone's negligence." Id. The focus is on the access to facts and 

knowledge of facts, rather than on knowledge of legal theories.  Id.  Plaintiffs 

cannot “close their eyes” to the information available to them.  See Siragusa v. 

Brown, 114 Nev. 1384, 1394, 971 P.2d 801, 807 (1988) (quoting Spitler v. Dean, 

436 N.W.2d 308, 310-11 (Wis. 1989) (“Plaintiffs may not close their eyes to 

means of information reasonably available to them and must in faith apply their 

attention to those particulars within their reach.”). 

 With regard to the one-year statute of limitations, Petitioner assumed for the 

purpose of his Motion to Dismiss that Ms. Green discovered her injury at the latest 

the time she filed her Complaint on June 30, 2017.  However, pursuant to the 

expert affidavit of Dr. Karamardian attached to the Complaint, which was based on 

a review of Ms. Green’s medical record including those from Sunrise Hospital the 

discovery rule was triggered by the latest on June 29, 2017, when Ms. Green’s 

expert, Dr. Karamardian executed her affidavit.  See Kushnir v. Eighth Judicial 

Dist. Court, 137 Nev. Adv. Op. 41, p. 7 (Ct. of Nev., August 05, 2021) (“In its 

answering brief, the Estate concedes and agrees with Dr. Kushnir that the Estate 

received Gaetano’s complete medical records in August 2016.  Further, Dr. 
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Gabitelli’s expert affidavit, which was attached to the November 2017 complaint, 

states that his expert medical opinions contained therein are based on his 

“education, training, 40 years of medical practice, review of the medical records 

and facts o[f] this case.”  (Emphasis added.) Thus, the undisputed facts establish 

that the discovery rule was triggered in August 2016 when Garbitelli “had facts 

before him that would have led an ordinarily prudent person to investigate further.”  

Thereby putting him on inquiry notice of the cause of action.”).  Dr. Karmardian 

possessed the complete medical records from Sunrise Hospital as late as June 29, 

2017, that had all the information necessary to discovery the alleged medical 

malpractice and prepare her expert affidavit.  See id., p. 9.  

 Ms. Green was aware of not only the facts pertaining to her legal theory but 

had sufficient facts that would lead an ordinary prudent person to investigate the 

matter further as to who was involved in the discharge.  In fact, Dr. Karamardian 

explicitly stated there was alleged negligence in discharging Ms. Green from 

Sunrise Hospital on July 14, 2016.  Ms. Green, therefore, had the obligation to 

investigate further as to who discharged her, but did not do so.  Instead, Ms. Green 

waited until August 24, 2018, after the expiration of the one-year statute of 

limitations to serve Dr. Kia with a Notice of Deposition and did not move for leave 

to file the Complaint until over two years later, on October 16, 2020. 

 The three year limitation period provided in NRS 41A.097(2) “begins to run 
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when a plaintiff suffers appreciable harm [appreciable manifestation of the 

plaintiff’s injury], regardless of whether the plaintiff is aware of the injury’s 

cause.”  Libby v. Eighth Judicial Dist. Ct., 130 Nev. Adv. Rep. 39, 325 P.3d 1276, 

1280 (2014).  Ms. Green in this case became aware of her alleged injury when she 

was hospitalized at Centennial Hills Hospital from July 17, 2016, through 

September 2, 2016, where she underwent surgery with subsequent postoperative 

complications.  Commencement of the three year limitation period does not require 

that Plaintiff be aware of the cause of her injury.  Such a requirement would 

“render NRS 41A.097(2)’s three year limitation period irrelevant.”  Libby, 277 

P.3d at 1280.  Any attempt by Ms. Green to impose a “discovery” rule on the 

three-year statute of limitations provided in NRS 41A.097(2) is incorrect and 

directly contrary to the holding in Libby. 

 In Libby, the Nevada Supreme Court looked to California authority for 

guidance on application of the three-year limitation period for medical malpractice 

matters (as the California and Nevada statutes are identical).  The Court noted 

California cases have reasoned the purpose for the three-year limitation period is 

“to put an outside cap on the commencements of actions of medical malpractice, to 

be measured from the date of injury, regardless of whether or when the plaintiff 

discovered its negligent cause.”  Libby, 277 P.3d at 1280.   

 The holding of Garabet v. Superior Court, 151 Cal.App.4th 1538, 60 

APPENDIX 000544



19 
 

Cal.Rptr.3d 800 (Ct.App. 2007) was specifically cited with authority in Libby.  

Similar to the instant matter, the plaintiff in Garabet claimed injury stemming from 

surgery; however, the plaintiff did not file a medical malpractice lawsuit until six 

years after the surgery.  The Garabet Court dismissed the plaintiff’s complaint as 

time-barred under California’s three year statute of limitations, holding the 

limitations period started running when the plaintiff began to experience adverse 

symptoms after the surgery.  Id. at 809.   

 The three-year limitation period set forth in NRS 41A.097(2) commenced, at 

the latest, in September 2016 and expired in September 2019.  The date Ms. Green 

learned of (discovered) the alleged cause of her injury is irrelevant for purposes of 

the current Motion.  Ms. Green did not move to amend her Complaint until 

October 16, 2020, and did not file the Complaint until December 16, 2020. 

 Thus, by the time Ms. Green moved to amend the Complaint on October 16, 

2020, seeking to add Dr. Kia as a new party, both the one and the three year statute 

of limitations applicable to medical malpractice cases had expired.   

 Respondent in explaining its rationale for denying Dr. Kia’s Motion to 

Dismiss and determining that the amendment of the Complaint related back to the 

filing of the original Complaint, relied on both Echols v. Summa Corp and 

Servatius v. United Resort Hotels.  In Servatius the Court noted that “[w]hile an 

amendment may be made to correct a mistake in the name of a party, a new party 
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may not be brought into an action once the statute of limitations has run because 

such an amendment amounts to a new and independent cause of action." Servatius 

v. United Resort Hotels, 85 Nev. 371, 372-73, 455 P.2d 621, 622 (1969).  The 

Court further stated:  

There appear to be three factors governing the determination when a 
"proper defendant" might be brought into an action by amendment 
even though the statute of limitations might have run. They are that 
the proper party defendant (1) have actual notice of the institution of 
the action;  (2) knew that it was the proper defendant in the action, 
and (3) was not in any way misled to its prejudice. 

Id., 85 Nev. at 373, 455 P.2d at 622-23. 

 The Court in Servatius found the factors to be present in that case as the 

amended complaint corrected a mistake in the name of a party already before the 

district court.  The Court noted:  

The record shows that Joan D. Hays was resident agent for both Aku, 
Inc., the Nevada corporation, and United Resort Hotels, Inc., the 
Delaware corporation, and was served in that capacity for both 
corporations; that both corporations have the same principal place of 
business; that there are four persons on the board of directors of Aku, 
Inc.; that those same four persons, plus two others, constitute the 
board of directors of United Resort Hotels, Inc.; that the same law 
firm, at least for the purpose of this case, represents both corporations. 

Id., 85 Nev. at 372, 455 P.2d at 622. 

 Respondent also cited to Echols v. Summa Corp in making its decision that 

the amendment adding Dr. Kia could relate back to the filing of the original 

Complaint.  However, in Echols the Court noted that the new defendant Summa 
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Corp. received actual notice of the action before the expiration of the two year 

statute of limitations.  “Having actual notice of the action before the expiration of 

the two-year period, Summa was neither misled nor prejudiced by the subsequent 

amendment.” Echols v. Summa Corp., 95 Nev. 720, 722, 601 P.2d 716, 717 (1979) 

(emphasis added).   

 Respondent’s interpretation of Servatius and Echols with regard to denying 

the Motion to Dismiss was clearly erroneous.  Dr. Kia was a newly added 

Defendant.  He was not added to correctly name a previously misidentified 

defendant and he had no notice of this action until after the expiration of the one 

year statute of limitations.  Ms. Green failed to do her due diligence in the year 

after she filed her Complaint to determine who was responsible for her discharge.  

As a result, when Dr. Kia received notice of the action, the one year statute of 

limitations had expired.  Furthermore, after Dr. Kia received notice of the action, 

Ms. Green made no attempt to amend her Complaint to add Dr. Kia as a defendant 

until after the expiration of the medical malpractice three year statute of 

limitations.  Thus, by the time the motion to amend the Complaint was filed on 

October 16, 2020, Dr. Kia would have had no reason to believe that he could be 

held liable to Ms. Green for any alleged malpractice and allowing the case to 

proceed against him would be highly prejudicial.       

 A plaintiff's right to have his or her claim heard on its merits despite 
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technical difficulties must be balanced against "a defendant's right to be protected 

from stale claims and the attendant uncertainty they cause." Costello v. Casler, 127 

Nev. 436, 441, 254 P.3d 631, 635 (2011).  Ms. Green had no technical difficulties 

in this case.  She was on inquiry notice that Dr. Kia could have been a defendant at 

the time she filed her Complaint and sat on her rights until after the one year 

statute of limitations expired.  She subsequently consciously elected to wait over 

another two years before attempting to bring Dr. Kia in as a defendant.  Dr. Kia, on 

the other hand, had no notice of this action until the claim was already stale and 

should have been protected by the statute of limitations.   

 Dr. Kia has been, and will continue to be, severely prejudiced should the 

District Court’s ruling stand, subjecting him to potential liability for a claim that 

was stale before he received notice of such. 

C. Respondent Manifestly Abused its Discretion When it Determined the 
 Amendment to Add Dr. Kia Related Back to the Filing of the Original 
 Complaint Even Though Ms. Green Made a Conscious Decision Not to   
 Amend Until After the Statute of Limitations Expired 

In Badger v. Eighth Judicial District Court, the Nevada Supreme Court noted:  

Under NRCP 15(c), "[w]henever the claim or defense asserted in the 
amended pleading arose out of the conduct, transaction, or occurrence 
set forth or attempted to be set forth in the original pleading, the 
amendment relates back to the date of the original pleading." The 
relation-back doctrine applies to both the addition and substitution of 
parties, and will be liberally construed unless the opposing party is 
disadvantaged by relation back. However, in Garvey v. Clark County, 
this court expressly refused to allow an amended complaint to relate 
back after a limitations period had run where the plaintiff elected not 
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to name the proposed defendant as a party in the original action.  

Badger v. Eighth Judicial Dist. Court, 132 Nev. 396, 403-404, 373 P.3d 89, 94 

(2016) (internal citations omitted).  

 Ms. Green was on inquiry notice of her claim against Dr. Kia by June 29, 

2017, but failed to further investigate and add him as a defendant prior to the 

expiration of the one year statute of limitations.  Dr. Kia was deposed on 

November 14, 2018, and Ms. Green elected not to amend the Complaint to add him 

as a defendant at that time.  Furthermore, Sunrise Hospital filed a Motion for 

Leave to File a Third-Party Complaint for indemnification and contribution against 

Dr. Kia on May 1, 2019, prior to the expiration of the three year statute of 

limitations, and Ms. Green still elected not to amend her Complaint to add Dr. Kia 

as a defendant.  It was not until over a year later, on October 16, 2020, long after 

expiration of the three year statute of limitations, that Ms. Green filed her Motion 

for Leave to Amend the Complaint.  Ms. Green had sufficient time prior to the 

expiration of the statute of limitations to determine that Dr. Kia was a proper party 

but failed to do so.  Once she did so learn, she made the conscious decision over a 

period of over two years to not amend the Complaint to name Dr. Kia as a 

defendant.  Pursuant to precedent as set forth in Garvey v. Clark County, 61 Nev. 

127, 532 P.2d 269 (1975), Respondent should have expressly refused to allow the 

Amended Complaint to relate back to the filing of the original Complaint.  
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Respondent’s failure to do so was a manifest abuse of discretion. 

V. 

CONCLUSION 

 Dr. Kia respectfully requests this Court issue a Writ of Mandamus and 

vacate the Respondent’s Order denying Defendant Ali Kia, M.D.’s Motion to 

Dismiss and Order the Respondent grant dismissal in favor of Ali Kia, M.D. as the 

filing of the Amended Complaint does not relate back to the original Complaint 

based on the relevant case law and the undisputed material facts in the District 

Court. 

 
Dated:  August 11, 2021  COLLINSON, DAEHNKE, INLOW & GRECO 
 
 
 

By  __________________________________ 

Patricia Egan Daehnke 
Nevada Bar No. 4976 
Linda K. Rurangirwa 
Nevada Bar No. 9172 
2110 E. Flamingo Road, Suite 212 
Las Vegas, NV 89119 
Attorneys for Petitioner Ali Kia, M.D. 

 
  

/s/ Linda Rurangirwa 
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Sunrise Hospital and Medical Center, LLC 

 
S. BRENT VOGEL, ESQ. 
ERIN E. JORDAN, ESQ. 
LEWSI BRISBOIS BISGAARD & SMITH, LLP 
6385 Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Brent.Vogel@lewisbrisbois.com 
Erin.Jordan@lewisbrisbois.com 
Attorneys for Real Party in Interest 

Nevada Hospitalist Group, LLP 

 
THE HONORABLE JASMIN LILLY-SPEARS 
The Eighth Judicial District Court 
Department 23 
Regional Justice Center 
200 Lewis Avenue 
Las Vegas, NV 89155 
dept23lc@clarkcountycourts.us 
Respondent 

 
 
   

 
 
 
  /s/ Lacey Ambro      
An Employee of COLLINSON, DAEHNKE, 

 INLOW & GRECO 
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Deborah Rocha

From: Stryker, Eric K. <Eric.Stryker@wilsonelser.com>
Sent: Monday, August 9, 2021 12:23 PM
To: Linda K. Rurangirwa; Daniel Marks; Jordan, Erin; Vogel, Brent; Tyson Dobbs; Mike Prangle
Cc: Deborah Rocha; Nicole Young; Foley, Brigette E.; Clark, Angela; Lord, Nicole N.; Office; Nicole M. 

Etienne
Subject: RE: Green v. Sunrise Hospital

Yes, thanks. 
 
Eric K. Stryker 
Attorney at Law 
Wilson Elser Moskowitz Edelman & Dicker LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
702.727.1242 (Direct) 
702.727.1400 (Main) 
702.727.1401 (Fax) 
eric.stryker@wilsonelser.com 
 

From: Linda K. Rurangirwa [mailto:Linda.Rurangirwa@cdiglaw.com]  
Sent: Monday, August 9, 2021 12:16 PM 
To: Daniel Marks <DMarks@danielmarks.net>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com>; Jordan, Erin 
<Erin.Jordan@lewisbrisbois.com>; Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Tyson Dobbs 
<tdobbs@HPSLAW.COM>; Mike Prangle <mprangle@hpslaw.com> 
Cc: Deborah Rocha <deborah.rocha@cdiglaw.com>; Nicole Young <NYoung@danielmarks.net>; Foley, Brigette E. 
<Brigette.Foley@wilsonelser.com>; Clark, Angela <Angela.Clark@wilsonelser.com>; Lord, Nicole N. 
<Nicole.Lord@wilsonelser.com>; Office <office@danielmarks.net>; Nicole M. Etienne <netienne@HPSLAW.COM> 
Subject: Green v. Sunrise Hospital 
 

[EXTERNAL EMAIL] 

Good afternoon:  
 
We are filing a writ with regard to the court’s decision on Dr. Kia’s motion to dismiss.  Would you be agreeable to only 
receiving an electronic copy of the Writ and Petitioner’s Appendix? 
 
Thank you, 
 
Linda 
 
 

 

 
Linda K. Rurangirwa | Partner 
Collinson, Daehnke, Inlow & Greco – Attorneys at Law 
2110 E. Flamingo Road, Suite 212, Las Vegas, NV 89119 
Phone: (702) 979‐2132 | Facsimile: (702) 979‐2133 
linda.rurangirwa@cdiglaw.com | www.cdiglaw.com 
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Deborah Rocha

From: Nicole Young <NYoung@danielmarks.net>
Sent: Monday, August 9, 2021 2:38 PM
To: Tyson Dobbs; Vogel, Brent; Linda K. Rurangirwa; Daniel Marks; Stryker, Eric K.; Jordan, Erin; Mike 

Prangle
Cc: Deborah Rocha; Foley, Brigette E.; Clark, Angela; Lord, Nicole N.; Office; Nicole M. Etienne
Subject: RE: Green v. Sunrise Hospital

An electronic copy by email works for us as well. 
 
Nicole M. Young, Esq. 
Associate Attorney 
Law Office of Daniel Marks 
610 South Ninth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 386‐0536 
Facsimile: (702) 386‐6812 
 

From: Tyson Dobbs [mailto:tdobbs@HPSLAW.COM]  
Sent: Monday, August 09, 2021 12:42 PM 
To: Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Linda K. Rurangirwa <Linda.Rurangirwa@cdiglaw.com>; Daniel 
Marks <DMarks@danielmarks.net>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com>; Jordan, Erin 
<Erin.Jordan@lewisbrisbois.com>; Mike Prangle <mprangle@HPSLAW.COM> 
Cc: Deborah Rocha <deborah.rocha@cdiglaw.com>; Nicole Young <NYoung@danielmarks.net>; Foley, Brigette E. 
<Brigette.Foley@wilsonelser.com>; Clark, Angela <Angela.Clark@wilsonelser.com>; Lord, Nicole N. 
<Nicole.Lord@wilsonelser.com>; Office <office@danielmarks.net>; Nicole M. Etienne <netienne@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital 
 
Fine with us as well. 
   

Tyson Dobbs 
Partner 
O: 702.212.1457 
Email: tdobbs@HPSLAW.COM 

 

1140 North Town Center Dr. 
Suite 350 
Las Vegas, NV 89144 
F: 702.384.6025  

 
Legal Assistant: Nicole Etienne 
O: 702.212.1446 
Email: netienne@hpslaw.com 

 
NOTICE: The information contained in this electronic message is intended only for the personal and confidential use of the designated recipient(s) 
named above. This message may be attorney-client communication, and as such, is privileged and confidential. If the reader of this message is not the 
intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received this document in 
error, and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in error, 
please notify us immediately by telephone or return e-mail and permanently destroy all original messages. Thank you. 
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From: Vogel, Brent <Brent.Vogel@lewisbrisbois.com>  
Sent: Monday, August 9, 2021 12:29 PM 
To: Linda K. Rurangirwa <Linda.Rurangirwa@cdiglaw.com>; Daniel Marks <DMarks@danielmarks.net>; Stryker, Eric K. 
<Eric.Stryker@wilsonelser.com>; Jordan, Erin <Erin.Jordan@lewisbrisbois.com>; Tyson Dobbs <tdobbs@HPSLAW.COM>; 
Mike Prangle <mprangle@HPSLAW.COM> 
Cc: Deborah Rocha <deborah.rocha@cdiglaw.com>; Nicole Young <NYoung@danielmarks.net>; Foley, Brigette E. 
<Brigette.Foley@wilsonelser.com>; Clark, Angela <Angela.Clark@wilsonelser.com>; Lord, Nicole N. 
<Nicole.Lord@wilsonelser.com>; Office <office@danielmarks.net>; Nicole M. Etienne <netienne@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital 
 

[External Email] CAUTION!. 

 
Yes, that’s fine. Thank you. 
 

  

 

Brent Vogel  
Partner 
Brent.Vogel@lewisbrisbois.com 
 
T: 702.693.4320  F: 702.893.3789 

 
6385 South Rainbow Blvd., Suite 600, Las Vegas, NV 89118  |  LewisBrisbois.com 
 
Representing clients from coast to coast. View our locations nationwide. 

 
This e‐mail may contain or attach privileged, confidential or protected information intended only for the use of the intended recipient. If you are not the 
intended recipient, any review or use of it is strictly prohibited. If you have received this e‐mail in error, you are required to notify the sender, then 
delete this email and any attachment from your computer and any of your electronic devices where the message is stored. 

From: Linda K. Rurangirwa <Linda.Rurangirwa@cdiglaw.com>  
Sent: Monday, August 9, 2021 12:16 PM 
To: Daniel Marks <DMarks@danielmarks.net>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com>; Jordan, Erin 
<Erin.Jordan@lewisbrisbois.com>; Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Tyson Dobbs 
<tdobbs@HPSLAW.COM>; Mike Prangle <mprangle@hpslaw.com> 
Cc: Deborah Rocha <deborah.rocha@cdiglaw.com>; Nicole Young <NYoung@danielmarks.net>; Foley, Brigette E. 
<Brigette.Foley@wilsonelser.com>; Clark, Angela <Angela.Clark@wilsonelser.com>; Lord, Nicole N. 
<Nicole.Lord@wilsonelser.com>; Office <office@danielmarks.net>; Nicole M. Etienne <netienne@HPSLAW.COM> 
Subject: [EXT] Green v. Sunrise Hospital 
 

Caution:This email originated from outside of the organization. Do not click links or open attachments unless 
you recognize the sender and know the content is safe.*  

 

Good afternoon:  
 
We are filing a writ with regard to the court’s decision on Dr. Kia’s motion to dismiss.  Would you be agreeable to only 
receiving an electronic copy of the Writ and Petitioner’s Appendix? 
  
Thank you, 
  
Linda 
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Linda K. Rurangirwa | Partner 
Collinson, Daehnke, Inlow & Greco – Attorneys at Law 
2110 E. Flamingo Road, Suite 212, Las Vegas, NV 89119 
Phone: (702) 979‐2132 | Facsimile: (702) 979‐2133 
linda.rurangirwa@cdiglaw.com | www.cdiglaw.com 

 

  

This electronic message is intended for the use of the individual or entity to which it is addressed, and may contain information that is 

privileged and confidential. If you are not the intended recipient, or the employee or agent responsible for delivering the message to the 

intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If 

you have received this transmission in error, please notify us immediately by reply e‐mail or by telephone at (424) 212‐7777, and destroy 

the original transmission and its attachments without reading or saving them to disk. No waiver of privilege or confidentiality should be 

inferred from any error in transmittal. 
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Case Number: A-17-757722-C

Electronically Filed
11/17/2021 4:16 PM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-17-757722-C

Electronically Filed
5/12/2022 9:21 AM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-17-757722-C

Electronically Filed
5/12/2022 8:42 AM
Steven D. Grierson
CLERK OF THE COURT
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

No. 83357 

FILE 
MAY 1 3 2022 

ELIZABETH A. BROWN 
CLERK OF SUPRO4E COURT 

BY  
DEPUTCLERK 

ALI KIA, M.D.; AND NEVADA 
HOSPITALIST GROUP, LLP, 
Petitioners, 
VS . 

THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
JASMIN D. LILLY-SPELLS, DISTRICT 
JUDGE, 
Respondents, 
FRANK J. DELEE, M.D.; FRANK J. 
DELEE M.D., P.C.; AND SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC; AND CHOLOE GREEN, 
Real Parties in Interest. 

ORDER DENYING PETITION 

This is an original petition for a writ of mandamus challenging 

a district court order denying a motion to dismiss in a medical malpractice 

action. 

Having considered the petition and its supporting 

documentation, we are not persuaded that our extraordinary and 

discretionary intervention is warranted. See Pan v. Eighth Judicial Dist. 

Court, 120 Nev. 222, 228, 88 P.3d 840, 844 (2004) (stating that the party 

seeking writ relief bears the burden of showing such relief is warranted); 

Smith v. Eighth Judicial Dist. Court, 107 Nev. 674, 677, 818 P.2d 849, 851 

(1991) (recognizing that writ relief is an extraordinary remedy and that this 

court has sole discretion in determining whether to entertain a writ 

petition). Specifically, we generally decline to exercise our discretion to 

SUPREME COURT 
OF 

NEVADA 

(0) 1947A atga. 

QV-152,43 
APPENDIX 000586



grant writ petitions challenging orders denying motions to dismiss, and we 

are not convinced any of the exceptions apply in this case. See Chur v. 

Eighth Judicial Dist. Court, 136 Nev. 68, 70, 458 P.3d 336, 339 (2020) 

(discussing the exceptions to the general rule). We therefore 

ORDER the petition DENIED. 

Hardesty • 

Al4CA-0  J. 
Stiglich 

, 

Herndon 

cc: Hon. Jasmin D. Lilly-Spells, District Judge 

Hon. Linda M. Bell, Chief Judge 

Lewis Brisbois Bisgaard & Smith, LLP/Las Vegas 

Collinson, Daehnke, Inlow & Greco 

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP/Las Vegas 

Law Office of Daniel Marks 
Hall Prangle & Schoonveld, LLC/Las Vegas 

Eighth District Court Clerk 

SUPREME COURT 

OF 

NEVAOA 

(U) I947A 
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  DEPARTMENT XXIII 

1 

2 

3 
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5 
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8 

9 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
  DISTRICT JUDGE 

 

 Jasmin Lilly-Spells 

ORDR 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

 
 

CHOLOE GREEN, 
 
   Plaintiff, 
 -vs- 
 
FRANK J. DELEE, M.D.; FRANK J. 
DELEE M.D.; PC, SUNRISE HOSPITAL 
AND MEDICAL CENTER, LLC; ALI 
KIA, M.D.; and NEVADA 
HOSPITALIST GROUP, LLP 
 
              Defendants. 

) 
) 
) 
) 
)
)
)
) 
) 
) 
) 
) 

  
Case No. 
Dept No. 

 
A-17-757722-C 
XXIII 

 

 

ORDER LIFTING STAY 
DATE OF HEARING: June 28, 2022 

TIME OF HEARING: 9:15 A.M. 
                                                              

  This matter came before the Honorable JASMN LILLY-SPELLS on the 28th day of 

June, 2022 for a Status Check on the Nevada Supreme Court decision. Plaintiff’s counsel 

advised the pending Writ before the Nevada Supreme Court was denied on May 17, 2022. 

Counsel for all parties present stated it was proper for the stay to be lifted.  

THE COURT FINDS that a Writ was submitted to the Nevada Supreme Court and a 

Stay was ordered on September 21, 2021.  

THE COURT FINDS that on May 17, 2022, the Nevada Supreme Court denied the 

outstanding writ, making the Stay unnecessary. 

/// 

/// 

/// 

Electronically Filed
07/09/2022 6:53 PM
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  DEPARTMENT XXIII 

1 
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  DISTRICT JUDGE 

 

 Jasmin Lilly-Spells 

THEREFORE the Stay in the instant matter is LIFTED. IT IS SO ORDERED. 

 

DATED this _____ day of July, 2022. 

 

  ______________________________________ 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-17-757722-CCholoe Green, Plaintiff(s)

vs.

Frank Delee, M.D., Defendant(s)

DEPT. NO.  Department 23

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/9/2022

E-File Admin efile@hpslaw.com

S. Vogel brent.vogel@lewisbrisbois.com

Eric Stryker eric.stryker@wilsonelser.com

Erin Jordan erin.jordan@lewisbrisbois.com

Efile LasVegas efilelasvegas@wilsonelser.com

Angela Clark angela.clark@wilsonelser.com

Tyson Dobbs tdobbs@hpslaw.com

Alia Najjar alia.najjar@wilsonelser.com

Patricia Daehnke patricia.daehnke@cdiglaw.com

Linda Rurangirwa linda.rurangirwa@cdiglaw.com

Amanda Rosenthal amanda.rosenthal@cdiglaw.com
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Laura Lucero laura.lucero@cdiglaw.com

Daniel Marks office@danielmarks.net

Nicolle Etienne netienne@hpslaw.com

Nicole Young nyoung@danielmarks.net

Reina Claus rclaus@hpslaw.com

Camie DeVoge cdevoge@hpslaw.com

Deborah Rocha deborah.rocha@cdiglaw.com

Lacey Ambro lacey.ambro@cdiglaw.com

Jennifer Davidson jennifer.davidson@wilsonelser.com

Maria San Juan maria.sanjuan@lewisbrisbois.com

Kimberly DeSario kimberly.desario@lewisbrisbois.com

Heidi Brown Heidi.Brown@lewisbrisbois.com
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Case Number: A-17-757722-C

Electronically Filed
8/18/2022 1:09 PM
Steven D. Grierson
CLERK OF THE COURT
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Case Number: A-17-757722-C

Electronically Filed
1/19/2023 4:16 PM
Steven D. Grierson
CLERK OF THE COURT
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

 

Choloe Green, Plaintiff(s) 

vs. 

Frank Delee, M.D., Defendant(s) 

Case No.: A-17-757722-C 

  

Department 21 
 

 

NOTICE OF DEPARTMENT REASSIGNMENT 

 

      NOTICE IS HEREBY GIVEN that the above-entitled action has been randomly 

reassigned to Judge Tara Clark Newberry. 

 

  This reassignment follows the filing of a Peremptory Challenge of Judge Eric Johnson 

 

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE 

RESET BY THE NEW DEPARTMENT. 

 

      Any motions or hearings presently scheduled in the FORMER department will be 

heard by the NEW department as set forth below. 

 

3-1-23 10:00am Motion for Summary Judgment 

12-13-23 8:30am Calendar Call 

1-2-24 1:00pm Jury Trial – Firm  

 

 

PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE 

FILINGS. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

 

By: 

 

 

 

/s/ Allison Behrhorst 

 Allison Behrhorst 

Deputy Clerk of the Court 

 

Case Number: A-17-757722-C

Electronically Filed
1/25/2023 2:42 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 

 

I hereby certify that this 25th day of January, 2023 

 

 The foregoing Notice of Department Reassignment was electronically served to all 

registered parties for case number A-17-757722-C. 

  

 

 /s/ Allison Behrhorst 

 Allison Behrhorst 

Deputy Clerk of the Court 
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4886-5517-6269.1  

LEWIS 
BRISBOIS 
BISGAARD 
& SMITH LLP 
ATTORNEYS AT LAW 

 

CHLG 
S. BRENT VOGEL 
Nevada Bar No. 6858 
    E-Mail: Brent.Vogel@lewisbrisbois.com 
MELANIE L. THOMAS 
Nevada Bar No. 12576 
    E-Mail: Melanie.Thomas@lewisbrisbois.com  
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
702.893.3383 
FAX: 702.893.3789 
Attorneys for Defendant Nevada Hospitalist 
Group, LLP 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

CHOLOE GREEN, an individual, 
 

Plaintiff, 
 

vs. 
 
FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE, MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability Company; 
ALI KIA, M.D., an individual; and NEVADA 
HOSPITALIST GROUP, LLP, 
 

Defendants. 
 

 CASE NO. A-17-757722-C 
Dept. No.: 21 
 
 
 
 
PEREMPTORY CHALLENGE OF JUDGE 

 
/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

Case Number: A-17-757722-C

Electronically Filed
1/26/2023 10:59 AM
Steven D. Grierson
CLERK OF THE COURT
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4886-5517-6269.1  2 

LEWIS 
BRISBOIS 
BISGAARD 
& SMITH LLP 
ATTORNEYS AT LAW 

 

PLEASE TAKE NOTICE that Defendant, NEVADA HOSPITALIST GROUP, LLP; 

by and through their counsel of record, S. Brent Vogel, Esq. and Melanie L. Thomas, 

Esq. of LEWIS BRISBOIS BISGAARD & SMITH LLP, desire to exercise its right to a 

peremptory challenge of the Honorable Tara Clark-Newberry in the above-referenced 

matter pursuant to Nevada Supreme Court Rule 48.1.   

 DATED this 26th day of January, 2023 

 LEWIS BRISBOIS BISGAARD & SMITH  LLP 
 

 
 
 
 By /s/ Melanie L. Thomas 
 S. BRENT VOGEL 

Nevada Bar No. 6858 
MELANIE L. THOMAS 
Nevada Bar No. 12576 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Tel. 702.893.3383 
Attorneys for Defendant Nevada Hospitalist 
Group, LLP 
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LEWIS 
BRISBOIS 
BISGAARD 
& SMITH LLP 
ATTORNEYS AT LAW 

 

CERTIFICATE OF SERVICE 

I hereby certify that on this 26th day of January, 2023, a true and correct copy 

of DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S PEREMPTORY 

CHALLENGE OF JUDGE was served by electronically filing with the Clerk of the Court 

using the Electronic Service system and serving all parties with an email-address on 

record, who have agreed to receive Electronic Service in this action. 

Daniel Marks, Esq.  
Nicole M. Young, Esq.  
LAW OFFICE OF DANIEL MARKS 
610 S. 9th St. 
Las Vegas, NV 89101 
Tel: 702.386.0536 
Fax: 702.386.6812 
nyoung@danielmarks.net  
Attorneys for Plaintiff 

Erik Stryker, Esq. 
WILSON ELSER MOSKOWITZ EDELMAN 
& DICKER LLP 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
Tel: 702.727.1400 
Fax: 702.727.1401 
eric.stryker@wilsonelser.com  
Attorneys for Defendants Frank J. Delee, 
M.D. and Frank J. Delee, M.D., PC 
 

Michael E. Prangle, Esq. 
Tyson J. Dobbs, Esq. 
HALL PRANGLE & SCHOONVELD, LLC 
1160 N. Town Center Dr., Suite 200 
Las Vegas, NV 89144 
Tel: 702.889.6400 
Fax: 702.384.6025 
mprangle@hpslaw.com  
tdobbs@hpslaw.com   
Attorneys for Defendant Sunrise Hospital 
and Medical Center, LLC 
 

Patricia E. Daehnke, Esq. 
Linda K. Rurangirwa, Esq. 
COLLINSON, DAEHNKE, INLOW, GRECO 
2110 E. Flamingo Rd., Suite 212 
Las Vegas, NV 89119 
Tel: 702.979.2132 
Fax: 702.979.2133 
patricia.daehnke@cdiglaw.com  
linda.rurangirwa@cdiglaw.com   
Attorneys for Defendant Ali Kia, M.D. 

 

 

By   /s/  Heidi Brown 
 An Employee of 

LEWIS BRISBOIS BISGAARD & SMITH LLP 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * 

 

 

CHOLOE GREEN, PLAINTIFF(S) 

VS. 

FRANK DELEE, M.D., 

DEFENDANT(S) 

Case No.: A-17-757722-C   

                 

DEPARTMENT 19 

 
 

NOTICE OF DEPARTMENT REASSIGNMENT 

 

 NOTICE IS HEREBY GIVEN that the above-entitled action has been randomly 

reassigned to Judge Crystal Eller. 

 

 This reassignment follows the filing of a Peremptory Challenge of Judge Tara 

Clark Newberry. 

 Motion for Summary Judgment: 3/1/2023 

 Calendar Call: 12/13/2023 

 Jury Trial- FIRM: 01/03/2024 

 

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY 

BE RESET BY THE NEW DEPARTMENT.  PLEASE INCLUDE THE NEW 

DEPARTMENT NUMBER ON ALL FUTURE FILINGS. 

 

STEVEN D. GRIERSON, CEO/Clerk of the Court 

By:  /s/ Gwendolyn Johnson-Hall 

 Gwendolyn Johnson-Hall,  

Deputy Clerk of the Court 
 

Case Number: A-17-757722-C

Electronically Filed
1/27/2023 3:49 PM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 

 

I hereby certify that this 27th day of January, 2023 

 

 The foregoing Notice of Department Reassignment was electronically served to 

all registered parties for case number A-17-757722-C. 

 

 
 
 
 /s/ Gwendolyn Johnson-Hall 

 Gwendolyn Johnson-Hall 

 Deputy Clerk of the Court 
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District Judge 

 
Department Nineteen 
Las Vegas, NV 89155 

ARJT 
 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
 

  
CHOLOE GREEN, 
 

Plaintiff(s),  
 

vs. 
 

FRANK DELEE, M.D., et al.,  
 

Defendant(s). 
 

Case No.:    A-17-757722-C 
Dept. No.:   19 
 
AMENDED ORDER SETTING FIRM 
CIVIL JURY TRIAL, PRE-TRIAL 
CONFERENCE and CALENDAR 
CALL 
 

 

IT IS HEREBY ORDERED THAT: 

A.   The above entitled case is set to be tried before a jury on a Five week stack to 

begin April 15, 2024, with a FIRM trial date beginning April 29, 2024. 

B. Pursuant to EDCR 2.68, a Pre-Trial Conference with the designated trial attorney 

and/or parties in proper person will be held on March 25, 2024 at 8:45 a.m.   

C. Prior to the 9:00 a.m. law and motion calendar, the calendar call will be held 

on April 1, 2024 at 8:45 a.m.  You must be punctual or sanctions may be imposed 

including the loss of your slot on the stack, loss of the trial date, and/or any other 

appropriate sanction as set forth below.  The Parties must bring to calendar call all items 

listed in EDCR 2.69.  At the time of the calendar call, counsel will set an appointment with the 

Court Clerk.  The appointment must be at least two days before the first day of trial.   

D.    The Pre-Trial Memorandum must be filed no later than April 1, 2024, with a 

courtesy copy delivered to Department 19.   All parties, (Attorneys and parties in proper 

person) MUST comply with All REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69.  

Counsel should include the Memorandum an identification of orders on all motions in limine 

or motions for partial summary judgment previously made, a summary of any anticipated legal 

Electronically Filed
02/05/2023 11:54 PM
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 Crystal Eller 
District Judge 

 
Department Nineteen 
Las Vegas, NV 89155 

issues remaining, a brief summary of the opinions to be offered by any witness to be called to 

offer opinion testimony as well as any objections to the opinion testimony.   

E.  All motions for summary judgment and motions in limine to exclude or admit 

evidence must be in writing and filed no later than February 20, 2024.  Orders shortening 

time will not be signed except in extreme emergencies.  Parties have a responsibility to 

resolve undisputed motions in limine prior to hearing pursuant to EDCR 2.47.  The Court will 

not hear on its calendar undisputed motions in limine that ought to have been resolved via 

EDCR 2.47 conference or stipulation.  Further, Department XIX limits motions in limine to 

ten (10) per party. If a party cannot negotiate matters (pursuant to EDCR 2.47(b)), and feels 

further motions are necessary, the Court will entertain a properly filed and served motion 

showing good cause for the additional filings. 

F. All original depositions anticipated to be used in any manner during the trial must 

be delivered to the clerk prior to the final Pre-Trial Conference.  If deposition testimony is 

anticipated to be used in lieu of live testimony, a designation (by page/line citation) of the 

portions of the testimony to be offered must be filed and served by email or hand, three (3) 

judicial days prior to the final Calendar Call.  Any objections or counterdesignations (by 

page/line citation) of testimony must be filed and served by facsimile or hand, two (2) judicial 

days prior to the commencement of Calendar Call.  Counsel shall advise the clerk prior to 

publication. 

G. In accordance with EDCR 2.67, counsel shall meet, review, and discuss exhibits. 

All exhibits must comply with EDCR 2.27.  Three (3) sets must be three-hole punched placed 

in three ring binders, exhibit tabs, and an exhibit list.  The sets must be delivered to the clerk 

prior to the Calendar Call. Any demonstrative exhibits including exemplars anticipated to be 

used must be disclosed prior to the calendar call.  Pursuant to EDCR 2.68, at the final Pre-

Trial Conference, counsel shall be prepared to stipulate or make specific objections to 

individual proposed exhibits.  Unless otherwise agreed to by the parties, demonstrative 

exhibits are marked for identification but not admitted into evidence. 
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 Crystal Eller 
District Judge 

 
Department Nineteen 
Las Vegas, NV 89155 

H. In accordance with EDCR 2.67, counsel shall meet, review, and discuss items to 

be included in the Jury Notebook.  Pursuant to EDCR 2.68, counsel shall be prepared to 

stipulate or make specific objections to items to be included in the Jury Notebook. 

I. In accordance with EDCR 2.67, counsel shall meet and discuss pre-instructions to 

the jury, jury instructions, special interrogatories, if requested, and verdict forms. Each side 

shall provide the Court, two (2) judicial days prior to the firm trial date given at Calendar Call, 

an agreed set of jury instructions and proposed form of verdict along with any additional 

proposed jury instructions with an electronic copy in Word format. 

J. Counsel shall email to dept19lc@clarkcountycourts.us, in accordance with 

EDCR 7.70, two (2) judicial days prior to the firm trial date given at Calendar Call, voir dire 

proposed to be conducted pursuant to conducted pursuant to EDCR 2.68.   

Failure of the designated trial attorney or any party appearing in proper person 

to appear for any court appearances or to comply with this Order shall result in any of 

the following: (1) dismissal of the action (2) default judgment; (3) monetary sanctions; 

(4) vacation of trial date; and/or any other appropriate remedy or sanction. 

Counsel is required to advise the Court immediately when the case settles or is 

otherwise resolved prior to trial.  A stipulation which terminates a case by dismissal  shall also 

indicate whether a Scheduling Order has been filed and, if a trial date has been set, the date of 

that trial.  A copy should be given to Chambers. 

IT IS SO ORDERED. 

 
 
 
 
               _____________________________________ 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-17-757722-CCholoe Green, Plaintiff(s)

vs.

Frank Delee, M.D., Defendant(s)

DEPT. NO.  Department 19

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Amended Order Setting Jury Trial was served via the court’s electronic 
eFile system to all recipients registered for e-Service on the above entitled case as listed 
below:

Service Date: 2/5/2023

E-File Admin efile@hpslaw.com

S. Vogel brent.vogel@lewisbrisbois.com

Eric Stryker eric.stryker@wilsonelser.com

Efile LasVegas efilelasvegas@wilsonelser.com

Angela Clark angela.clark@wilsonelser.com

Tyson Dobbs tdobbs@hpslaw.com

Alia Najjar alia.najjar@wilsonelser.com

Patricia Daehnke patricia.daehnke@cdiglaw.com

Linda Rurangirwa linda.rurangirwa@cdiglaw.com

Amanda Rosenthal amanda.rosenthal@cdiglaw.com

Laura Lucero laura.lucero@cdiglaw.com
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Daniel Marks office@danielmarks.net

Nicolle Etienne netienne@hpslaw.com

Nicole Young nyoung@danielmarks.net

Reina Claus rclaus@hpslaw.com

Camie DeVoge cdevoge@hpslaw.com

Melanie Thomas Melanie.Thomas@lewisbrisbois.com

Deborah Rocha deborah.rocha@cdiglaw.com

Lacey Ambro lacey.ambro@cdiglaw.com

Justin Shiroff justin.shiroff@wilsonelser.com

Heidi Brown Heidi.Brown@lewisbrisbois.com

Catherine Galvez catherine.galvez@lewisbrisbois.com

Tiffany Dube tiffany.dube@wilsonelser.com

Lora Schneider lora.schneider@cdiglaw.com

Gaylene Kim-Mistrille Gaylene.Kim-Mistrille@lewisbrisbois.com
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MSJD 
Patricia Egan Daehnke 
Nevada Bar No. 4976 
Patricia.Daehnke@cdiglaw.com  
Linda K. Rurangirwa 
Nevada Bar No. 9172 
Linda.Rurangirwa@cdiglaw.com  
COLLINSON, DAEHNKE, INLOW & GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
(702) 979-2132 Telephone 
(702) 979-2133 Facsimile 
Attorneys for Defendant  
Ali Kia, M.D. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 
 

Plaintiffs, 

vs. 

 
FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, LLC, 
a Foreign Limited-Liability Company; ALI 
KIA, M.D., an individual and NEVADA 
HOSPITALIST GROUP, LLP.  
 

Defendants. 

CASE NO.:   A-17-757722-C 
DEPT. NO.:  XIX 
 
DEFENDANT ALI KIA, M.D.’S 
MOTION FOR SUMMARY 
JUDGMENT 
 
HEARING REQUESTED 

 

COMES NOW Defendant Ali Kia, M.D., (“Defendant”) by and through his attorneys 

of record Patricia Egan Daehnke and the law firm of Collinson, Daehnke, Inlow & Greco and 

hereby brings this Motion for Summary Judgment on Plaintiff’s Amended Complaint 

pursuant to NRCP 56 as Plaintiff’s claim against Defendant is barred by the applicable statute 

of limitations as set forth in NRS 41A.097. 

/ / / 

/ / / 

Case Number: A-17-757722-C

Electronically Filed
3/3/2023 2:42 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Motion is made and based on all the pleadings and papers on file herein, the 

following Memorandum of Points and Authorities, the attached exhibits and declarations, and 

any and all evidence and argument made at the time of the hearing of this Motion. 

DATED: March 3, 2023      COLLINSON, DAEHNKE, INLOW & GRECO 

 
 

    BY:______________________________________ 
PATRICIA EGAN DAEHNKE 
Nevada Bar No. 4976 
LINDA K. RURANGIRWA 
Nevada Bar No. 9172 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
Tel. (702) 979-2132 
Fax (702) 979-2133 
Attorneys for Defendant,  
Ali Kia, M.D. 

 

/s/ Linda K. Rurangirwa 
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DECLARATION OF LINDA K. RURANGIRWA 

I, Linda K. Rurangirwa, declare as follows: 

1. I am an attorney duly admitted to practice before this Court.  I am an attorney 

at COLLINSON, DAEHNKE, INLOW & GRECO, attorneys of record for Defendant ALI 

KIA, M.D.  

2. I have personal knowledge of the facts set forth herein.  If called as a witness, I 

could and would competently testify to the matters stated herein.   

3. This Declaration is made in support of Ali Kia, M.D.’s Motion for Summary 

Judgment. 

4. Attached hereto as Exhibit A is Plaintiff’s Complaint filed on June 30, 3017.     

5. Attached hereto as Exhibit B is Plaintiff’s List of Witnesses and Production of 

Documents Pursuant to NRCP 16.1 served on August 9, 2017. 

6.  Attached hereto as Exhibit C is Sunrise Hospital and Medical Center 

Discharge Summary from July 14, 2016, bate stamped CG574-CG575, attached as Exhibit C. 

7. Attached hereto as Exhibit D is Sunrise Hospital Abstracting *LIVE* Coding 

Summary, bate stamped CG 573. 

8.   Attached hereto as Exhibit E is Defendant Sunrise Hospital and Medical 

Center, LC’s Second Supplement to Initial List of Witnesses and Documents Pursuant to 

NRCP 16.1, served on October 10, 2017. 

9. Attached hereto as Exhibit F is Proof of Service of Deposition Subpoena on 

Dr. Kia. 

10. Attached hereto as Exhibit G is the Transcript of Deposition Testimony of Ali 

Kia, M.D., taken on November 14, 2018. 

11. Attached hereto as Exhibit H is Plaintiff’s Amended Complaint for Medical 

Malpractice filed on December 16, 2020. 

12. Attached hereto as Exhibit I is Third-Party Defendant Ali Kia, M.D.’s response 

to First Set of Requests for Admission Propounded by Third-Party Plaintiff Sunrise Hospital 

and Medical Center, LLC. 
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13. This Motion is made in good faith and is not for the purpose of delay. 

I declare under penalty of perjury under the law of the State of Nevada that the 

foregoing is true and correct. 

Executed on March 3, 2023 

  

 Linda K. Rurangirwa 

 

APPENDIX 000620



 

 
-5- 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

C
O

LL
IN

SO
N

, D
AE

H
N

KE
, I

N
LO

W
 &

 G
R

EC
O

 
21

10
 E

. F
la

m
in

go
 R

oa
d,

 S
ui

te
 2

12
 

LA
S 

VE
G

A
S,

 N
EV

AD
A 

89
11

9 
TE

L.
 (7

02
) 9

79
-2

13
2 

| F
AX

 (7
02

) 9
79

-2
13

3 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 Plaintiff filed her medical malpractice claim on June 30, 2017 against Frank J. DeLee, 

M.D., Frank J. DeLee, M.D., P.C. and Sunrise Hospital and Medical Center arising from the 

care and treatment provided to Plaintiff between July 9, 2016 and July 16, 2016.  Plaintiff did 

not amend her Complaint to add Defendant Dr. Kia, who was the hospitalist during Plaintiff’s 

July 14-16, 2016 admission to Sunrise Hospital until December 16, 2020, more than three 

years after filing the Complaint, and in violation of NRS 41A.097.  Dr. Kia hereby moves for 

summary judgment on the Amended Complaint as it is time-barred.  

 Pursuant to NRS 41A.097 (2), a professional negligence action “may not be 

commenced more than 3 years after the date of injury or 1 year after the plaintiff discovers or 

through the use of reasonable diligence should have discovered the injury, whichever occurs 

first.” (Emphasis added). As set forth herein, Plaintiff’s Amended Complaint was filed: 

• 4 years and almost 5 months after Plaintiff suffered an appreciable injury as a result of 

the alleged negligence;  

• 3 years and approximately 5 ½ months after Plaintiff filed her original Complaint, 

which is undisputed proof of discovery of her injury pursuant to NRS 41A.097 (2), 

and which is also proof of Plaintiff’s receipt of Sunrise Hospital and Medical Center 

medical records AND review of those records by a medical expert; and 

• 3 years and a little over 4 months after Plaintiff disclosed and provided her medical 

records from Sunrise Hospital and Medical Center which included the July 14, 2016 

admission Plaintiff’s expert was critical of, and for which Dr. Kia was the only 

attending and discharging physician. 

 Plaintiff’s Amended Complaint was therefore filed after both the one-year and three-

year statute of limitations undisputedly expired as to Dr. Kia, and is time barred as a matter of 

law.  As such, Dr. Kia’s motion for summary judgment should be granted. 

/ / / 
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II. 

STATEMENT OF UNDISPUTED MATERIAL FACTS 

1. Plaintiff Choloe Green filed her medical malpractice claim on June 30, 2017 

against Frank J. DeLee, M.D., Frank J. DeLee, M.D., P.C. and Sunrise Hospital 

and Medical Center (“Sunrise”) arising from the care and treatment provided to 

Plaintiff between July 9, 2016 and July 17, 2016.1   

2. The Complaint did not name any “Doe” Defendants, nor were any other parties 

named in the Complaint.  The caption reads as below:2   

  

 

 

 

 

 

 

                   
1. The Complaint was filed with the supporting affidavit of Lisa Karamardian, M.D. 

signed on June 29, 2017.  Neither the Complaint, nor the affidavit made mention 

of Dr. Kia.3   

2. Dr. Karamardian, in her affidavit, states she  reviewed Plaintiff’s medical records 

relating to the care and treatment she received from Sunrise Hospital and Medical 

Center. The affidavit stated:  

5. A review of the medical records also reveals that on July 14, 
2016, Ms. Green presented again to Sunrise Hospital, now five (5) 
days post-partum, with severe abdominal pain and reports of nausea, 
vomiting, fever, and chills.  She was admitted to the medical/surgical 
unit because of the diagnosis of sepsis.  She was discharged on July 

 
1 See Plaintiff’s Complaint, attached hereto as Exhibit “A.” 

2 Id. 

3 Id. 
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16, 2016.  The discharge was discussed and confirmed by Dr. DeLee.  
This discharge violated the standard of care.  Ms. Green was 
discharged despite the fact that she was not able to tolerate a regular 
diet.  Further, on the day of her discharge, her KUB showed multiple 
dilated loops of bowel, thought to be related to a small bowel 
obstruction, yet she was sent home. An intraperitoneal abscess was 
suspected on a CT scan, yet she was still sent home.  This was a 
violation of the standard of care by Sunrise Hospital and Dr. DeLee.4 

3. Dr. Karamardian further stated that on July 17, 2016, Plaintiff presented at 

Centennial Hills Hospital and was admitted again with the diagnosis of small 

bowel obstruction and concern for bowel perforation.  She underwent an 

exploratory laparotomy on July 18.  Postoperatively her condition deteriorated.5 

4. Plaintiff contends that as a result of the alleged negligence she was admitted to 

Centennial Hills Hospital from July 17, 2017 through September 2, 2016.6 

5. On August 9, 2017, Plaintiff served her List of Witnesses and Production of 

Documents Pursuant to NRCP 16.1, which included the Sunrise Hospital and 

Medical Center records Bate Stamped CG368-0778.7 

a. The discharge summary from Sunrise Hospital and Medical Center for July 16, 

2016 was authored by Dr. Kia and is found at CG574-575.8   

b. The medical records from Sunrise Hospital and Medical identify Dr. Kia as the 

attending physician for the July 14, 2016 hospitalization, at CG573.9  

6. On October 10, 2017, Sunrise Hospital and Medical Center, LLC served its 

Second Supplement to Initial List of Witnesses and Documents Pursuant to NRCP 

16.1 listing Dr. Kia as a witness “expected to testify regarding the care and 

 
4 Id., Affidavit of Dr. Lisa Karamardian ¶¶ 4-5. 

5 Id., ¶ 6 

6 Exhibit A, ¶ 9. 

7 See Plaintiff’s List of Witnesses and Production of Documents Pursuant to NRCP 16.1, attached as Exhibit B. 

8 See Sunrise Hospital and Medical Center Discharge Summary from July 14, 2016, bate stamped CG574-
CG575, attached as Exhibit C. 

9 See Sunrise Hospital Abstracting *LIVE* Coding Summary, bate stamped CG 573, attached as Exhibit D. 
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treatment rendered, as well as the facts and circumstances of this case and alleged 

damages.10 

7. On August 24, 2018, Dr. Kia was served with a deposition subpoena.11 

8. Dr. Kia’s deposition was taken on November 14, 2018, during which he testified 

regarding his care and treatment of Plaintiff during the July 14, 2016 

hospitalization.12 

9. Plaintiff filed an Amended Complaint on December 16, 2020 naming Dr. Kia as a 

Defendant.13  Therein, Plaintiff states with regard to Dr. Kia:  

14. That Defendant Dr. DeLee, Sunrise Hospital, Dr. Kia, and 
Nevada Hospitalist Group, LLP, breached the standard of care in their 
treatment of Choloe and as a direct and proximate result of that breach, 
Choloe has been damaged.14   

10. A new affidavit of Robert S. Savluk, M.D.  dated October 16, 2020 was attached 

that for the first time identifies Dr. Kia by name and asserts allegations that Dr. 

Kia breached the standard of care by failing to continue appropriate antibiotics 

during the hospitalization as well as post-discharge; failing to follow up on 

radiographic studies suspicious for intra-abdominal abscess; discharging a patient 

with evidence of a small bowel obstruction or ileus without explanation or 

resolution and prematurely discharging Plaintiff before she adequately recovered 

from the septic process.15  

11. The Amended Complaint did not substitute Dr. Kia for a party that was improperly 

named.  Rather, it added Dr. Kia and Nevada Hospitalist Group, LLP as 

 
10 See Defendant Sunrise Hospital and Medical Center, LC’s Second Supplement to Initial List of Witnesses and 
Documents Pursuant to NRCP 16.1, attached as Exhibit E, at p. 4 

11 See Proof of Service of Deposition Subpoena, attached as Exhibit F. 

12 See Transcript of Deposition Testimony of Ali Kia, M.D., taken on November 14, 2018, attached as Exhibit G. 

13 See Amended Complaint for Medical Malpractice, attached hereto as Exhibit H. 

14 Id., ¶ 14. 

15 Id., Affidavit of Robert S. Savluk, M.D., ¶15. 

APPENDIX 000624



 

 
-9- 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

C
O

LL
IN

SO
N

, D
AE

H
N

KE
, I

N
LO

W
 &

 G
R

EC
O

 
21

10
 E

. F
la

m
in

go
 R

oa
d,

 S
ui

te
 2

12
 

LA
S 

VE
G

A
S,

 N
EV

AD
A 

89
11

9 
TE

L.
 (7

02
) 9

79
-2

13
2 

| F
AX

 (7
02

) 9
79

-2
13

3 

Defendants.  The caption is set forth below:16 

 

 

 

 

 

 

 

 

 

 

 

 

 
12. Dr. Kia was not an employee of Sunrise Hospital and Medical Center.17  

13. Dr. Kia never received a W-2 income tax form from Sunrise Hospital and Medical 

Center, LLC.18 

14. Dr. Kia’s professional liability insurance, applicable to Plaintiff’s July 14-16, 2016 

Sunrise Hospital stay was not provided by or through Sunrise Hospital and 

Medical Center.19 

/ / / 

/ / / 

/ / / 

 
16 Id. 

17  Third-Party Defendant Ali Kia, M.D.’s response to First Set of Requests for Admission Propounded by Third-
Party Plaintiff Sunrise Hospital and Medical Center, LLC, attached hereto as Exhibit I, at p.2. 

18 Id., p. 3. 

19 Id., p. 4. 
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III. 

SUMMARY JUDGMENT STANDARD 

The purpose of summary judgment is to avoid unnecessary trials when they would 

serve no useful purpose.  Short v. Hotel Riviera, Inc., 79 Nev. 94, 96, 378 P.2d 979, 980 

(1973).  Summary judgment proceedings pierce the formality of the pleadings and test 

whether, based on the uncontroverted facts, one party is entitled to judgment as a matter of 

law.  Dredge Corp. v. Husite Co., 78 Nev. 69, 86-89, 369 P.2d 676, 686-687, cert denied 371 

U.S. 821 (1962); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 

Sup. Ct. 1348, 1356 (1986).  "Summary judgment is appropriate under NRCP 56 when the 

pleadings, depositions, answers to interrogatories, admissions, and affidavits, if any, that are 

properly before the court demonstrate that no genuine issues of material fact exists, and the 

moving party is entitled to judgment as a matter of law."  Wood v. Safeway, Inc., 121 Nev. 

724, 731, 121 P.3d 1026, 1031 (2005).  The substantive law (here, contribution and medical 

malpractice) controls which factual disputes are considered material such that summary 

judgment will be precluded.  Id.  "A factual dispute is genuine when the evidence is such that 

a rational trier of fact could return a verdict for the nonmoving party."  Id.  To avoid summary 

judgment, the nonmoving party must set forth specific facts demonstrating the existence of a 

genuine issue of material fact.  Id. at 732, 121 P.3d at 1031.  The nonmoving party cannot 

build a case on the "gossamer threads of whimsy, speculation, and conjecture."  Id.   

 A party may establish entitlement to summary judgment by showing that one of the 

elements of the plaintiffs' case is lacking as a matter of law.  Doud v. Las Vegas Hilton Corp., 

109 Nev. 1096, 1100, 864 P.2d 796, 798 (1993).  "Where an essential element of a claim for 

relief is absent, the facts, disputed or otherwise, as to other elements are rendered immaterial 

and summary judgment is proper."  Barmettler v. Reno Air, Inc., 114 Nev. 441, 956 P.2d 1382 

(1998) quoting Bulbman, Inc. v. Nevada Bell, 108 Nev. 105, 111 (1992).  

/ / / 

/ / / 

/ / / 
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IV. 

PLAINTIFF’S CLAIMS AGAINST DR. KIA ARE BARRED BY THE STATUTE OF 
LIMITATIONS AND THEREFORE SUMMARY JUDGMENT SHOULD BE 

GRANTED IN FAVOR OF DR. KIA 

 The applicable statute of limitations for medical malpractice/professional negligence 

claims that accrue on or after October 1, 2002 is set forth in NRS 41A.097(2) which provides 

in pertinent part: 

[A]n action for injury or death against a provider of health care may not be 
commenced more than 3 years after the date of injury or 1 year after the 
plaintiff discovers or through the use of reasonable diligence should have 
discovered the injury, whichever occurs first.”  (emphasis added).   

 In Winn v. Sunrise Hospital and Medical Center, the Nevada Supreme Court 

explained that NRS 41A.097(2), by its terms, requires a plaintiff "to satisfy both the one-year 

discovery period and the three year injury period."  128 Nev. Adv. Op. 23, 277 P.3d 458, 461 

(2012) (emphasis added).  In this case, Plaintiff cannot meet either the one-year or three-year 

limitations period. 

A. The Three Year Statute of Limitations as to Dr. Kia Expired Prior to Plaintiff 
Filing the Amended Complaint 

 Pursuant to NRS  41A.097 (2), the statute of limitations for professional negligence 

expires three years after the date of injury or death.   The three year limitation period provided 

in NRS 41A.087(2) “begins to run when a plaintiff suffers appreciable harm [appreciable 

manifestation of the plaintiff’s injury], regardless of whether the plaintiff is aware of the 

injury’s cause.”  Libby v. Eighth Judicial Dist. Ct., 130 Nev. Adv. Rep. 39, 325 P.3d 1276, 

1280 (2014).  Put another way, the “three-year limitation period to bring actions for injury or  

death against health care providers begins to run once there is injury from which appreciable  

harm manifests.” Id., at 1281. 

 The three year limitation period does not require that Plaintiff be aware of the cause of  

his injury. The Nevada Supreme Court noted that any attempt to impose a “discovery” rule  

on the three-year statute of limitations provided in NRS 41A.097(2) would render the three-

year period “irrelevant.” Libby, 277 P.3d at 1280. 
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 In Libby, the Nevada Supreme Court looked to California authority for guidance on  

application of the three-year limitation period. The Court noted California cases have  

reasoned the purpose for the three-year limitation period is “to put an outside cap on the  

commencements of actions of medical malpractice, to be measured from the date of injury,  

regardless of whether or when the plaintiff discovered its negligent cause.” Libby, 277 P.3d 

at 1280 (emphasis added). The holding of Garabet v. Superior Court, 151 Cal.App.4th 1538, 

60 Cal.Rptr.3d 800 (Ct.App. 2007) was specifically cited with authority in Libby. The 

plaintiff in Garabet claimed injury stemming from surgery; however, the plaintiff did not file 

a medical malpractice lawsuit until six years after the surgery. The Garabet Court dismissed  

the plaintiff’s complaint as time-barred under California’s three year statute of limitations,  

holding the limitations period started running when the plaintiff began to experience adverse  

symptoms after the surgery. Id. at 809. 

 In this case, Plaintiff suffered an appreciable manifestation of her alleged injury when 

she was admitted to Centennial Hills Hospital on July 17, 2016 as her symptoms allegedly 

persisted after discharge by Dr. Kia on July 16, 2016, and then worsened and she 

subsequently underwent exploratory surgery on July 18, 2016.  There is no requirement 

pursuant to NRS 41A.097 (2) that Plaintiff discovered the cause of the injury, but simply that 

Plaintiff suffered an appreciable harm.  As Plaintiff suffered an appreciable harm as late as 

July 18, 2016, the three year statute of limitations expired on July 18, 2019. 

 Plaintiff’s Amended Complaint naming Dr. Kia as a Defendant was filed 4 years and 

slightly less than 5 months after Plaintiff suffered an appreciable injury.  This was 1 year and 

almost 5 months after the expiration of the three year statute of limitations.  As such, 

Plaintiff’s Amended Complaint as to Dr. Kia is time-barred and summary judgment should be 

granted in his favor and against Plaintiff. 

B. The One Year Statute of Limitations as to Dr. Kia Expired Prior to Plaintiff 
Filing the Amended Complaint 

 This Court does not need to consider the one-year statute of limitations as Plaintiff  

cannot meet the requirement of the three year statute of limitations. In Winn v. Sunrise  

Hospital and Medical Center, the Nevada Supreme Court explained that NRS 41A.097(2), by  
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its terms, requires a plaintiff "to satisfy both the one-year discovery period and the three year 

injury period." 128 Nev. Adv. Op. 23, 277 P.3d 458, 461 (2012) (emphasis added).  

Nonetheless, Plaintiff also cannot meet the requirements of the one year statute of limitations. 

 The one-year statute of limitations for a medical malpractice action begins to run when  

the plaintiff “knows or should have known of the facts that would put a reasonable person on  

inquiry notice of his cause of action,” whether or not it has occurred to the patient to seek  

further medical advice. Massey v. Litton, 99 Nev. 723, 726-728, 669 P.2d 248, 250-52 (1983). 

The focus is on the patient’s knowledge of, or access to, facts rather than on his discovery of 

legal theories. Id. A person is put on “inquiry notice” when he or she should have known of 

facts that “’lead an ordinarily prudent person to investigate the matter further.’” Winn, 128 

Nev. Adv. Op. at 27 (quoting BLACK’s LAW DICTIONARY 1165 (9th ed. 2009)). These 

facts do not need to pertain to precise legal theories the plaintiff may pursue, but merely to the 

plaintiff’s general belief that someone’s negligence may have caused his injury. Id. Plaintiffs 

cannot “close their eyes” to the information available to them. See Siragusa v. Brown, 114 

Nev. 1384, 1394, 971 P.2d 801, 807 (1988) quoting Spitler v. Dean, 148 Wis. 3d 630, 436 

N.W.2d 308 at 310-311 (Wis. 1989) (“Plaintiffs may not close their eyes to means of 

information reasonable accessible to them and must in good faith apply their attention to those 

particulars within their reach.”). “[S]o long as suspicion [of wrongdoing] exists, it is clear that 

the plaintiff must go find the facts; she cannot wait for the facts to find her.” Jolly v. Eli Lilly 

& Co., 44 Cal. 3d 1103, 1111, 751 P.2d 923, 928, 245 Cal. Rptr. 658, 662 (1988). “[T]the 

Ninth Circuit has consistently found that a plaintiff need not know the identity of the person 

who caused his injury to trigger the statute of limitations.”  Ritchie v. U.S., 210 F.Supp.2d 

1120, 1128 (N.D. Ca. 2002) citing Dyniewicz, v. U.S., 742 F.2d 484, 486 (9th Cir. 1984) 

(“Discovery of the cause of one’s injury, however, does not mean knowing who is responsible 

for it.”)  

 In Winn v. Sunrise Hospital and Medical Center, the Nevada Supreme Court 

addressed when the discovery date pursuant to NRS 41A.097(2) can be determined as a  

matter of law. 277 P.3d 458 (Nev. 2012). The Court held that the evidence in that case 

APPENDIX 000629



 

 
-14- 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

C
O

LL
IN

SO
N

, D
AE

H
N

KE
, I

N
LO

W
 &

 G
R

EC
O

 
21

10
 E

. F
la

m
in

go
 R

oa
d,

 S
ui

te
 2

12
 

LA
S 

VE
G

A
S,

 N
EV

AD
A 

89
11

9 
TE

L.
 (7

02
) 9

79
-2

13
2 

| F
AX

 (7
02

) 9
79

-2
13

3 

“Irrefutably demonstrates that Winn discovered Sedona’s injury no later than 
February 14, 2007 – the date when he received the initial 182 pages of medical 
records. At this point, Winn had not only hired an attorney to pursue a medical 
malpractice action, but he also had access to Dr. Ciccolo’s postoperative report 
that referenced air being present in Sedona’s heart at inappropriate times 
during the surgery. By this point at the latest, Winn and his attorney had access 
to facts that would have led an ordinarily prudent person to investigate further 
into whether Sedona’s injury may have been caused by someone’s 
negligence.” 

Id. 

 Based on the evidence before this Court in Plaintiff’s Complaint and documents filed 

and served by Plaintiff, Plaintiff discovered her injury as to Dr. Kia more than one year prior 

to filing her Amended Complaint.  Plaintiff filed her Complaint on June 30, 2017.  The 

Complaint attached the affidavit of Dr. Karamardian who stated she had reviewed the medical 

records from Sunrise Hospital and Medical Center and specifically discussed what she 

believed were breaches in the standard of care during the July 14, 2016 admission.  Thus, by 

June 30, 2017, Plaintiff had: 1) retained an attorney; 2) obtained the relevant Sunrise Hospital 

and Medical Center records; 3) Had the Sunrise Hospital records reviewed by a medical 

expert; and 4) filed  a Complaint. 

 By August 9, 2017, Plaintiff had served an initial NRCP 16.1 disclosure providing the 

records from Sunrise Hospital and Medical Center that included Dr. Kia’s discharge summary 

from July 16, 2016, and documentation that he was the attending physician during the July 14, 

2016 admission to Sunrise Hospital.  

 Plaintiff did not file her Amended Complaint against Dr. Kia until December 16, 

2020.  This was 3 years and approximately 5 ½ months after Plaintiff retained counsel, 

obtained the Sunrise Hospital and Medical Center records laying out Dr. Kia’s care and 

treatment, had the medical records reviewed by an expert witness, and filed her Complaint.  

The Amended Complaint was not timely filed within one year of Plaintiff’s discovery of her 

injury, as a matter of law and thus the Complaint is time barred and summary judgment 

should be granted as a matter of law. 

/ / / 
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V. 

THE AMENDMENT ADDING DR. KIA AS A DEFENDANT DOES NOT RELATE 
BACK TO THE FILING OF THE ORIGINAL COMPLAINT 

 Pursuant to NRCP 15 (c): 

An amendment to a pleading relates back to the date of the original pleading 
when: 

(1) the amendment asserts a claim or defense that arose out of the 
conduct, transaction, or occurrence set out – or attempted to be set out  
- in the original pleading; or 

(2)  The amendment changes a party or the naming of a party against 
whom a claim is asserted if Rule 15 (c) (1) is satisfied and if, within 
the period provided by Rule 4 (e) for serving the summons and 
complaint, the party to be brought in by amendment:  

(A)  received such notice of the action that it will not be 
prejudiced in defending on the merits; and 

(B) knew or should have known that the action would have 
been brought against it, but for a mistake concerning the 
proper party’s identity. 

NRCP 15 (c) (emphasis added). 

 In Servatius v. United Resort Hotels the Nevada Supreme Court noted that “[w]hile an 

amendment may be made to correct a mistake in the name of a party, a new party may not be 

brought into an action once the statute of limitations has run because such an amendment 

amounts to a new and independent cause of action." Servatius v. United Resort Hotels, 85 

Nev. 371, 372-73, 455 P.2d 621, 622 (1969).  The Court further stated:  

There appear to be three factors governing the determination when a "proper 
defendant" might be brought into an action by amendment even though the 
statute of limitations might have run. They are that the proper party defendant 
(1) have actual notice of the institution of the action;  (2) knew that it was the 
proper defendant in the action, and (3) was not in any way misled to its 
prejudice. 

Id., 85 Nev. at 373, 455 P.2d at 622-23 (emphasis added). 

 In Echols v. Summa Corp, the Court noted that “a proper defendant may be brought 

into the action after the statute of limitations has run if the proper defendant (1) receives 

actual notice of the action; (2) knows that it is the proper party; and (3) has not been misled to 
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its prejudice by the amendment.  Echols v. Summa Corp., 95 Nev. 720, 722, 601 P.2d 716, 

717 (1979) (emphasis added).  In Echols the Court noted that the three requirements were met 

as to defendant Summa Corp. as it received actual notice of the action before the expiration of 

the two years statute of limitations.  “Having actual notice of the action before the expiration 

of the two-year period, Summa was neither misled nor prejudiced by the subsequent 

amendment.” Echols v. Summa Corp., 95 Nev. 720, 722, 601 P.2d 716, 717 (1979).  Of note, 

and as set forth in further detail below, Plaintiff sought to amend to add Summa Corp. as a 

proper party in the stead of the initially named defendant.  This did not arise from a situation 

where, as here, a newly added Defendant with new claims against such Defendant was added 

as a party.  

 In this case, the amendment of the Complaint adding Dr. Kia as a Defendant does not 

relate back to the filing of the original Complaint under NRCP 15 (c) (2) because: (1) Dr. Kia 

did not receive actual notice of the action prior to the expiration of the statute of limitations; 

and (2) The amendment of the Complaint was not done to substitute Dr. Kia as a proper party 

for an improper party. 

A. Dr. Kia Received Actual Notice of the Action After the Expiration of the One 
Year Statute of Limitations  

 As set forth in Section IV B herein, at the very latest the one-year statute of limitations 

as to Dr. Kia began to run on June 30, 2017 when Plaintiff filed a Complaint with the affidavit 

of an expert who not only reviewed the Sunrise Hospital medical records, but opined that the 

care and treatment provided during the admission where Dr. Kia was the attending and 

discharging physician for Plaintiff was below the standard of care.  The Sunrise Hospital 

records produced by Plaintiff on August 9, 2017 clearly note that Dr. Kia was the attending 

physician and he authored the discharge summary.  As such, the one year statute of limitations 

expired at the latest on June 30, 2018. 

 In this case, the earliest Dr. Kia would have had notice about this case and that he 

could potentially be a party was when he was served with a deposition notice on August 24, 

2018 after the one year statute of limitations expired.  Plaintiff’s claim against him for 

medical malpractice was already stale at that time.  
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 The Nevada Supreme Court addressed the issue of actual notice after expiration of the 

statute of limitations in Walker v. New Castle Corp., finding:  

Walker does not demonstrate that TKE had actual notice of Walker's filing of 
the lawsuit against MGM prior to the statute of limitations' expiration. Without 
demonstrating that TKE had actual notice of the suit prior to the statute of 
limitation's expiration, Walker cannot satisfy the requirements of relation back 
under NRCP 15(c). 

Walker v. New Castle Corp., 134 Nev. 1027, 431 P.3d 55 (2018)20 

B. Dr. Kia Is Not a Proper Defendant For Purposes of Servatius and Echols as He 
Was Not Brought in to Correct an Already Named Improper Defendant. 

 The issue of whether a Defendant should know they are the proper defendant after 

receiving actual notice for purposes of NRCP 15 (c) has only been applied in the limited 

situations where there is a mistake in nomenclature, or there was an identity of interests 

between an improper and proper defendant such that there was fair and adequate notice of the 

lawsuit.  That is not the case here.  There is no Defendant that was improperly named that had 

an identity of interest with Dr. Kia.  Specifically, Dr. Kia was not employed by Sunrise 

Hospital, nor did he have malpractice insurance with Sunrise Hospital.  There is no evidence 

that there was any mistake in nomenclature of a party before the Court.  

 In Servatius, the Court found the factors to be present as the amended complaint 

corrected a mistake in the name of a party already before the court.  The court noted:  

The record shows that Joan D. Hays was resident agent for both Aku Aku, Inc., 
the Nevada corporation, and United Resort Hotels, Inc., the Delaware 
corporation, and was served in that capacity for both corporations; that both 
corporations have the same principal place of business; that there are four 
persons on the board of directors of Aku Aku, Inc.; that those same four 
persons, plus two others, constitute the board of directors of United Resort 
Hotels, Inc.; that the same law firm, at least for the purpose of this case, 
represents both corporations. 

Id., 85 Nev. at 372, 455 P.2d at 622. 

 In C.H.A. Venture v. G.C. Wallace Consulting Eng’rs., the Supreme Court further 

explained the ruling in Servatius, stating:  

 
20 Pursuant to NRAP 36, a party may cite an unpublished disposition issued by the Supreme Court on or after 
January 1, 2016 for its persuasive value. 
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Wallace bases its arguments for jurisdiction on Echols v. Summa Corp., 95 
Nev. 720, 601 P.2d 716 (1979), and Servatius v. United Resort Hotels, 85 Nev. 
371, 455 P.2d 621 (1969). These cases are distinguishable from the instant 
case. In Servatius, the plaintiff sued the party by the wrong name. The issue 
was whether amendment of the complaint merely corrected the name of a party 
already before the court or whether it brought a new party defendant into the 
action. The court held that the three factors determinative of the issue involved 
the proper party defendant having (1) actual notice of the institution of the 
action; (2) knowledge that it was the proper party; and (3) was not in any way 
misled to its prejudice. Id. at 373, 455 P.2d at 622-23. In recognizing the 
presence of the three factors in Servatius, the court further observed that the 
decision was influenced by an apparent practice on the part of the true party to 
confuse putative plaintiffs as to the name of the correct corporate identity. We 
also stated our awareness of considerable contrary authority that would have 
dictated a different decision, but declined to follow such authority in that 
limited situation. Id. 

In Servatius we concluded that the amendment of the complaint did not 
bring in a new party but simply corrected the identification of the party 
already before the court. Allowing the amendment of the complaint and 
correcting the identity of the party are qualitatively different than granting 
judgment against a non-party, as occurred here. Moreover, where, as here, the 
plaintiff had actual notice before trial of the true identity and nature of a party 
defendant, but thereafter took no steps to properly serve and join the correct 
party, the Servatius dispensation would be unavailable as a matter of law. The 
foregoing analysis applies equally to Echols. 

C.H.A. Venture v. G. C. Wallace Consulting Eng'rs, 106 Nev. 381, 385, 794 P.2d 707, 709-10 

(1990) (emphasis added). 

 In Bender v. Clark Equip. Co., the Supreme Court stated: 

Nevertheless, Nurenberger notes that Servatius was an instance where, despite 
the plaintiff's failure to name the correct defendant before the running of the 
statute of limitations, this court crafted a rule that allowed for an amendment 
striking the wrong party defendant and correctly identifying a party defendant 
already before the court. Id. at 878, 822 P.2d at 1103. Nurenberger further 
notes that Servatius is "an opinion of limited application crafted to supply a 
basis for achieving equity and justice where the true defendant, although 
unnamed, had actual knowledge of the institution of the action, knew that it 
was the proper defendant, and was not in any way misled to its prejudice. 

Bender v. Clark Equip. Co., 111 Nev. 844, 845-46, 897 P.2d 208, 209 (1995) (emphasis 

added).  Bender involved a plaintiff who named Clark Equipment Co.., rather than Clark 

Manufacturing, Inc. 

 Similarly in Echols,  the Court allowed the amendment substituting a new party, 
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Summa Corporation as a defendant in place of Hughes Tool Company:  

Summa received actual notice of the action before the expiration of the two 
year period of limitations through service upon Savoldelli, a Summa Vice 
President and General Manager of the Frontier. It was apparent to those 
operating the Frontier that "Hughes Tool Company" was a misnomer. In a 
sworn affidavit offered in support of Hughes' motion to dismiss, a Summa 
officer acknowledged that Summa is the proper defendant. Having actual 
notice of the action before the expiration of the two year period, Summa was 
neither misled nor prejudiced by the subsequent amendment. 

The trial judge erred in dismissing, with prejudice, the action against Summa. 
The amendment relates back to the filing of the original complaint, NRCP 
Rule 15(c), because the identity of interests between the proper and improper 
defendants enabled Echols to give fair and adequate notice of the law suit to 
Summa prior to the expiration of the two year period. 

Echols v. Summa Corp., 95 Nev. 720, 722-23, 601 P.2d 716, 717 (1979) (emphasis added). 

 In Jiminez v. State, the Nevada Supreme Court further noted:  

Where, as here, the failure to name the state in the original complaint was not a 
conscious election, but a mistake in nomenclature, we have allowed 
amendments to relate back to the original complaint when the proper 
defendant: (1) had actual notice of institution of the action; (2) knew that it was 
the proper defendant in the action; and (3) was not misled to its prejudice. 

Jiminez v. State, 98 Nev. 204, 207, 644 P.2d 1023, 1025 (1982). In Jiminez, the plaintiff 

named the Nevada Department of Prisons and not the State of Nevada. 

 In Costello v. Casler the Supreme Court Plaintiff sued defendant Casler, unaware that 

he had died.  Defendant’s insurance company was aware of the accident, the injuries claimed 

and negotiated to resolve the claim.  The insurance company also had notice and knowledge 

of the lawsuit.  The Court determined that as the insurance company had actual notice and 

knowledge of the lawsuit prior to the running of the statute of limitations, its notice and 

knowledge could be imputed to Casler’s estate and therefore the district court should have 

allowed the amendment substituting the Estate to relate back as there was no prejudice in light 

of the fact the insurance company would “presumably be required to defend the suit 

regardless of whether Casler was dead or alive.”  Costello v. Casler, 127 Nev. 436, 442-43, 

254 P.3d 631, 635-36 (2011)determined that the district court erred in denying an amendment 

substituting The Estate for Defendant Casler as Casler had died.   
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 The amendment of Dr. Kia to the Complaint was not substituting a proper party for an 

improper party; correcting his nomenclature; done to substitute him for a party with an 

identity of interest.  The amendment brought him in as a new party Defendant, and therefore 

NRCP 15 (c) (2) does not apply. 

C. Dr. Kia Has Been and Will Continue to Be Prejudiced as a Result of Defending 
the Case on the Merits 

 A plaintiff's right to have his or her claim heard on its merits despite technical 

difficulties must be balanced against "a defendant's right to be protected from stale claims and 

the attendant uncertainty they cause." Costello, 127 Nev. at 441, 254 P.3d at 635. Here, Dr. 

Kia did not have actual notice of the claim prior to expiration of the statute of limitations; 

there was no identity of interest such that he would have been required to defend against the 

case in any event.  As a result, Dr. Kia is incurring costs that he otherwise would not have 

done and would not have anticipated given that his first knowledge of this matter occurred 

after the expiration of the statute of limitations. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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V. 

CONCLUSION 

 Based on the foregoing, Defendant Dr. Kia respectfully requests this Court grant Dr. 

Kia’s motion for summary judgment based on expiration of the statute of limitations as the 

Amended Complaint was filed after the expiration of the statute of limitations and does not 

relate back to the filing of the Complaint pursuant to NRCP 15 (c), Echols, Servatius and their 

progeny.    

DATED: March 3, 2023      COLLINSON, DAEHNKE, INLOW & GRECO 

 
 

    BY:______________________________________ 
PATRICIA EGAN DAEHNKE 
Nevada Bar No. 4976 
LINDA K. RURANGIRWA 
Nevada Bar No. 9172 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
Tel. (702) 979-2132 
Fax (702) 979-2133 
Attorneys for Defendant,  
Ali Kia, M.D. 

 

 
 
 

/s/ Linda K. Rurangirwa 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd day of March, 2023, a true and correct copy of 

DEFENDANT ALI KIA, M.D.’S MOTION FOR SUMMARY JUDGMENT was served 

by electronically filing with the Clerk of the Court using the Odyssey File & Serve system 

and serving all parties with an email address on record, who have agreed to receive Electronic 

Service in this action. 

Daniel Marks, Esq. 
Nicole Young, Esq. 
LAW OFFICE OF DANIEL MARKS 
610 South Ninth Street  
Las Vegas, Nevada 89101  
Attorneys for Plaintiff 
 
Eric K. Stryker, Esq. 
Justin A. Shiroff, Esq. 
WILSON ELSER MOSKOWITZ EDELMAN 
& DICKER LLP  
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV  89119  
Attorneys for Defendants,  
Frank J. Delee, M.D. and Frank J. Delee, 
M.D., P.C. 
 
Michael E. Prangle, Esq. 
Tyson J. Dobbs, Esq. 
Sherman B. Mayor, Esq. 
HALL PRANGLE AND SCHOONVELD LLC  
1140 North Town Center Drive, Suite 350 
Las Vegas, Nevada 89144  
Attorneys for Defendant,  
Sunrise Hospital and Medical Center, LLC 

S. Brent Vogel 
Melanie L. Thomas 
LEWSI BRISBOIS BISGAARD & SMITH, 
LLP 
6385 Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Defendant, 
Nevada Hospitalist Group, LLP 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

By /s/ Lacey Ambro 
 An employee of COLLINSON, DAEHNKE, 

INLOW & GRECO 
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