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IN THE SUPREME COURT OF THE STATE OF NEVADA

NANYAH VEGAS, LLC, A Nevada limited
liability company,

Appellant,
V.

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada
limited liability company; TELD, LLC, a
Nevada limited liability company; PETER
ELIADES, individually and as Trustee of the
The Eliades Survivor Trust of 10/30/08; and
IMITATIONS, LLC, a Nevada limited liability
company,

Respondents.

Electronically Filg
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2d
o p.m.

Elizabeth A. Broyn

Supreme CourgNoy: of 2314

Eighth Judicial District Court
Case No. A-13-686303-C
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Case No. A-16-746239-C
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MARK G. SIMONS, ESQ.
Nevada Bar No. 5132
SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., #F-46
Reno, Nevada 89509
T: (775) 785-0088
F: (775) 785-0087
Email: msimons@shjnevada.com
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| Amended Answer to First

Amended Complaint; and
Counterclaim Jury Demand

9/16/14

JA_000665-675

Answer to First Amended
Complaint and Counterclaim

11/8/13

JA 000048-59

Answer to Counterclaim

2/20/14

JA 000060-63

Appendix of Exhibits to
Defendants Eldorado Hills,
LLC, Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, and Teld,
LLC’> Memorandum of Costs
and Disbursements Volume

1 of2

10/7/19

34-35

JA 008121-8369

Appendix of Exhibits to
Defendants Eldorado Hills,
LLC, Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, and Teld,
LLC’ Memorandum of Costs

and Disbursements Volume
20f2

10/7/19

35

JA 008370-8406

Appendix of Exhibits to
Defendants Peter Eliades
and Teld, LLC’s Motion for
Attorneys’ Fees

10/17/19

35-36

JA 008471-8627

Appendix of Exhibits to
Eldorado Hills, LLC’s
Motion for Summary
Judgment Volume 1 of 2

6/1/18

8-9

JA 001862-2122
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Appendix of Exhibits to
Eldorado Hills, LLC’s
Motion for Summary
Judgment Volume 2 of 2

6/1/18

JA 002123-2196

Appendix of Exhibits to
Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, and Teld,
LLC’s Motion for Summary
Judgment Volume 1 of 2

6/1/18

9-10

JA_002212-2455

Appendix of Exhibits to
Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, and Teld,
LLC’s Motion for Summary
Judgment Volume 2 of 2

6/1/18

10-11

JA 002456-2507

Complaint

7/31/13

JA 000001-21

Complaint

11/4/16

TA_000777-795

Decision and Order

10/4/19

33

JA 008054-8062

Declaration of Brenoch
Wirthlin in Further Support
of Rogich Defendants’
Motion for Attorneys’ Fees

2/28/2020

38

JA_009104-9108

Declaration of Joseph A.
Liebman in Further Support
of Defendants Peter Eliades
and Teld, LLC’s Motion for
Attorneys’ Fees

2/21/2020

38

JA 009098-9103
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Defendant Eldorado Hills,
LLC’s Motion in Limine to
Preclude Any Evidence or
Argument Regarding an
Alleged Implied-In-Fact
Contract Between Eldorado
Hills, LLC and Nanyah
Vegas, LLC

9/7/18

14

JA 003358-3364

Defendant Eldorado Hills,
LLC’s Motion for Dismissal
with Prejudice Under Rule
41(e)

7/22/19

33

JA 007868-7942

Defendant Eldorado Hills,
LLC’s Motion for Summary
Judgment

6/1/18

JA 001850-1861

Defendant Eldorédo Hills,
LLC’s Motion for Summary
Judgment

5/22/19

32

JA _007644-7772

Defendant Eldorado Hills,
LLC’s Motion to Extend the
Dispositive Motion Deadline
and Motion for Summary
Judgment

1/25/19

14-15

JA 003473-3602

Defendant Eldorado Hills,
LLC’s Objections to Nanyah
Vegas, LLC’s 2™
Supplemental Pre-trial
Disclosures

4/9/19

27

JA 006460-6471

Defendant Eldorado Hills,
LLC’s Opposition to Nanyah
Vegas, LLC’s
Countermotion for NRCP 15
Relief

4/9/19

27

JA 006441-6453
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Defendant Eldorado Hills,
LLC’s Opposition to Nanyah
Vegas, LLC’s Motion in
Limine #3: Defendants
Bound by their Answers to
Complaint

9/19/18

14

JA 003365-3368

Defendant Eldorado Hills,
LLC’s Opposition to Motion
to Reconsider Order on
Nanyah’s Motion in Limine
#5: Parol Evidence Rule

4/4/19

26

JA 006168-6188

Defendant Eldorado Hills,
LLC’s Opposition to Nanyah
Vegas, LLC’s Motion for
Summary Judgment

2/15/19

17

JA 004170-4182

Defendant Eldorado Hills,
LLC’s Opposition to Nanyah
Vegas, LLC’s Motion in
Limine #5 re: Parol
Evidence Rule

3/8/19

23

JA 005618-5623

Defendant Eldorado Hills,
LLC’s Opposition to Nanyah
Vegas, LLC’s Motion in
Limine #6 re: Date of
Discovery

3/8/19

23

JA 005624-5630

Defendant Eldorado Hills,
LLC’s Opposition to Nanyah
Vegas, LL.C’s Motion to
Settle Jury Instructions
Based upon the Court’s
October 5, 2018, Order
Granting Summary
Judgment

3/20/19

24

JA 005793-5818
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Defendant Eldorado Hills,
LLC’s Reply in Support of
its Motion for Summary
Judgment and Opposition to
Countermotion for Summary
Judgment

7/19/18

13

JA 003083-3114

Defendant Eldorado Hills,
LLC’s Response to Nanyah
Vegas, LLC’s Request for
Judicial Notice and
Application of Law of the
Case Doctrine

4/19/19

29

JA 007114-7118

Defendant Peter Eliades and
Teld, LLC’s Motion for
Attorneys’ Fees

10/17/19

35

JA 008458-8470

Defendant Sig Rogich,
Trustee of the Rogich
Family Irrevocable Trust’s
Motion for Partial Summary
Judgment

8/11/14

1-3

JA_000084-517

Defendant the Rogich
Family Irrevocable Trust’s
Memorandum of Costs and
Disbursements Pursuant to
NRS 18.005 and NRS
18.110

5/6/19

30

JA 007219-7228

Defendant The Rogich
Family Irrevocable Trust’s
Motion for Attorneys’ Fees
and Costs

5/21/19

31-32

JA 007610-7643

Defendant’s Reply in
Support of Motion for
Award of Attorneys’ Fees

12/30/14

JA_000759-764

Defendants’ Answer to
Complaint

4/24/17

JA_000831-841
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Defendants’ First Amended
Answer to Complaint

1/23/18

JA 000871-880

Defendants’ Motion in
Limine to Preclude Plaintiff
Carlos Huerta From
Presenting at Trial any
Contrary Evidence as to Mr.
Huerta’s Taking of $1.42
million from Eldorado Hills,
LLC as Go Global, Inc.’s
Consulting Fee Income to
Attempt to Refinance

2/25/19

21

JA 005024-5137

Defendants’ Motion in
Limine to Preclude the
Altered Eldorado Hills’
General Ledger and Related
Testimony at Trial

2/25/19

20-21

JA 004792-5023

Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, Eldorado
Hills, LLC, and Teld,
LLC’s: (1) Reply in Support
of their Joinder to Motion
for Summary Judgment; and
(2) Opposition to Nanyah
Vegas, LLC’s
Countermotion for Summary
Judgment and for N.R.C.P.
56(f) Relief

4/11/18

JA 001502-1688

Defendants Peter Eliades,
individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, Eldorado
Hills, LLC, and Teld, LLC’s
Joinder to Motion for
Summary Judgment

3/5/18

JA 001246-1261
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Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, Eldorado
Hills, LLC, and Teld, LLC’s
Joinder to Defendants
Sigmund Rogich,
Individually and as Trustee
of the Rogich Family
Irrevocable Trust and
Imitations, LLC’s Motion
for Reconsideration

6/14/18

11

JA 002570-2572

Defendants Peter Eliades,
Individually and as Trustee
of the Eliades Survivor Trust
of 10/30/08, Eldorado Hills,
LLC, and Teld, LLC’s
Notice of Non-Opposition to
Nanyah Vegas, LLC’s
Motion to Continue Trial
and to Set Firm Trial Date
on Order Shortening Time

5/11/18

JA 001822-1825

Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, Eldorado
Hills, LLC and Teld, LLC’s
Opposition to Nanyah
Vegas, LLC’s Motion to
Reconsider Order Partially
Granting Summary
Judgment

6/21/18

12-13

JA 002952-3017
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Defendants Eldorado Hills,
LLC, Peter Eliades,
Individually and as Trustee
of the Eliades Survivor Trust
of 10/30/08, and Teld,
LLC’s Memorandum of
Costs and Disbursements

10/7/19

34

JA 008107-8120

Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, and Teld,
LLC’s Motion for Summary
Judgment

6/1/18

JA 002197-2211

Defendants Peter Eliades,
Individually and as Trustee

of the Eliades Survivor Trust

of 10/30/08, and Teld,
LLC’s Reply in Support of
Their Motion for Summary
Judgment and Opposition to
Countermotion for Summary
Judgment

7/19/18

13

JA 003115-3189

Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, Teld,
LLC, and Eldorado Hills,
LLC’s: (1) Opposition to
Nanyah Vegas, LLC’s
Motion to Retax Costs; and
(2) Countermotion to Award
Costs

10/28/19

36-37

JA 008820-8902
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Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust,
and Imitations, LLC’s
Amended Memorandum of
Costs and Disbursements
Pursuant to NRS 18.005 and
NRS 18.110

10/7/19

33

JA 008073-8106

Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust,
and Imitations, LLC’s Errata
to Amended Memorandum
of Costs and disbursements
Pursuant to NRS 18.005 and
NRS 18.110

10/8/19

35

JA 008407-8422

Defendants Sigmund
Rogich, Individually and As
Trustee of the Rogich
Family Irrevocable Trust and
Imitations, LLC’ Motion for
Reconsideration

6/5/18

11

JA 002535-2550.

Defendants Sigmund Rogich
as Trustee of The Rogich
Family Irrevocable Trust,
Sigmund Rogich,
Individually and Imitations,
LLC’s Omnibus Opposition
to (1) Nanyah Vegas LLC’s
Motion for Summary
Judgment and (2) Limited
Opposition to Eldorado
Hills, LLC’s Motion for
Summary Judgment

2/18/19

17-19

JA_004183-4582

10
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Defendants Sigmund Rogich
Individually and as Trustee
of the Rogich Family
Irrevocable Trust and
Imitations, LLC’s
Opposition to Motion to
Reconsider Order Partially
Granting Summary
Judgment

6/14/18

11

JA 002553-2569

Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust and
Imitations, LLC’s
Opposition to Nanyah’s
Motion in Limine #3 re
Defendants Bound by their
Answers to Complaint

9/28/18

14

JA 003387-3390

Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust and
Imitations, LLC’s
Opposition to Nanyah
Vegas, LLC’s Motion to
Continue Trial and to Set
Firm Trial Date on OST

5/10/18

JA 001783-1790

11
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Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust and
Imitations LLC’s Reply in
Support of Motion for
Summary Judgment and
Opposition to Nanyah
Vegas, LLC’s
Countermotion for Summary
Judgment and for NRCP
56(f) Relief

4/11/18

6-7

JA 001479-1501

Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust and
Imitations, LLC’s Reply in
Support of Their Motion for
Rehearing

9/20/18

14

JA 003369-3379

Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust and
Imitations, LLC’s 2™
Supplemental Pre-Trial
disclosures

3/22/19

25

JA _006040-6078

Eldorado Hills, LLC’s
Notice of Non-Consent to
Nanyah Vegas, LLC’s
Unpleaded Implied-in-fact
Contract Theory

4/9/19

27

JA 006454-6456

Eldorado Hills, LLC’s
Notice of Cross-Appeal

11/6/19

37

JA 008903-8920

Eldorado Hills, LLC’s
Pretrial Memorandum

4/16/19

29

JA 006893-7051

12
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Errata to Nanyah Vegas, 9/5/18 14 JA 003352-3357
LLC’s Opposition to Motion

for Rehearing and

Countermotion for Award of

Fees and Costs

Errata to Pretrial 4/16/19 29 JA 007062-7068
Memorandum

Ex Parte Motion for an 2/8/19 17 JA 004036-4039
Order Shortening Time on

Motion for Relief From the

October 5, 208 Order

Pursuant to NRCP 60(b)

First Amended Complaint 10/21/13 JA 000027-47
Joint Case Conference 5/25/17 4 JA 000842-861
Report

Judgment 5/4/2020 |38 JA 009247-9248
Judgment Regarding Award | 5/5/2020 | 38 JA 009255-9256
of Attorneys’ Fees and Costs

in Favor of the Rogich

Defendants

Minutes 4/18/18 7 JA 001710-1711
Minutes 2/21/19 20 JA 004790-4791
Minutes 3/5/19 22 JA 005261-5262
Minutes 3/20/19 25 JA 006038-6039
Minutes 4/18/19 29 JA 007104-7105
Minutes 4/22/19 30 JA 007146-7147
Minutes 9/5/19 33 JA 008025-8026
Minutes 1/30/2020 | 37 JA 009059-9060
Minutes 3/31/2020 |38 JA 009227-9228
Minutes — Calendar Call 11/1/18 14 JA 003454-3455
Minutes — Telephonic 11/5/18 14 JA 003456-3457

Conference

13
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Motion for Award of
Attorneys’ Fees

11/19/14

JA 000699-744

Motion for Leave to File an
Amended Answer on an
Order Shortening Time

4/30/14

JA_000064-83

Motion for Rehearing

8/17/18

13-14

JA 003205-3316

Motion for Relief from the
October 5, 2018, Order
Pursuant to NRCP 60(b)

2/6/19 -

15-17

JA 003650-4035

Motion for Summary
Judgment

2/23/18

JA _000894-1245

Motion for Summary
Judgment or Alternatively
for Judgment as a Matter of
Law Pursuant to NRCP
50(a)

5/10/19

30-31

JA 007237-7598

Motion to Compel
Production of Plaintiff’s Tax
Returns and for Attorneys’
Fees on Order Shortening
Time

2/27/19

21-22

JA 005175-5260

Motion to Reconsider Order
on Nanyah’s Motion in
Limine #5: Parol Evidence
Rule on Order Shortening
Time

3/25/19

25

JA 006079-6104

Motion to Reconsider Order
Partially Granting Summary
Judgment

6/4/18

11

JA 002512-2534

Nanyah Vegas, LLC’s 2™
Supplemental Pretrial
Disclosures

4/5/19

27

JA 006410-6422

Nanyah Vegas, LLC’s 3™
Supplemental Pretrial
Disclosures

4/12/19

27

JA 006484-6496

14
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Nanyah Vegas, LLC’s
Emergency Motion to
Address Defendant The
Rogich Family Irrevocable
Trust’s NRS 163.120 Notice
and/or Motion to Continue
Trial for Purposes of NRS
163.120

4/16/19

28

JA 006718-6762

Nanyah Vegas, LLC’s
Motion in Limine #3 re:
Defendants Bound by Their
Answers to Complaint

5/10/18

JA 001791-1821

Nanyah Vegas, LLC’s
Motion in Limine #5 re:
Parol Evidence Rule

2/15/19

17

JA 004115-4135

Nanyah Vegas, LLC’s
Motion in Limine #6 re:
Date of Discovery

2/15/19

17

JA 004136-4169

Nanyah Vegas, LLC’s
Motion to Continue Trial
and to Set Firm Trial Date
on Order Shortening Time

5/3/18

JA 001759-1782

Nanyah Vegas, LLC’s
Motion to Extend the
Dispositive Motion Deadline
and Motion for Summary
Judgment

1/30/19

15

JA _003603-3649

Nanyah Vegas, LLC’s
Motion to Retax Costs
Submitted by Eldorado
Hills, LLC, Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, and Teld,
LLC’s Memorandum of
Costs and Disbursements

10/16/19

35

JA 008423-8448

15
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Nanyah Vegas, LLC’s
Motion to Retax Costs
Submitted by Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Revocable Trust, and
Imitations, LLC’s
Memorandum of Costs and
Disbursements Pursuant to
NRS 18.005 and NRS
18.110

10/16/19

35

JA 008449-8457

Nanyah Vegas, LLC’s
Motion to Settle Jury
Instructions Base Upon the
Court’s October 5, 2018
Order Granting Summary
Judgment

2/26/19

21

JA 005138-5174

Nanyah Vegas, LLC’s
Notice of Compliance with
4-9-2019 Order

4/16/19

29

JA 007052-7061

Nanyah Vegas, LLC’s
Opposition to Defendants
Sigmund Rogich,
Individually and as Trustee
of the Rogich Family
Irrevocable Trust and
Imitations, LLC’s Motion
for Reconsideration and
Joinder

6/25/18

13

JA_003053-3076

Nanyah Vegas, LLC’s
Opposition to Eldorado
Hills, LLC’s Motion for

Dismissal with Prejudice
Under Rule 41(e)

8/6/19

33

JA 007959-8006

16
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Nanyah Vegas, LLC’s
Opposition to Eldorado
Hills, LLC’s Motion for
Summary Judgment

7/11/19

32

JA 007840-7867

Nanyah Vegas LLC’s
Opposition to Eldorado Hills
LLC’s Motion to Extend the
Dispositive Motion Deadline
and Motion for Summary
Judgment and
Countermotion for NRCP 15
Relief

2/15/19

17

JA_004040-4070

Nanyah Vegas, LLC’s
Opposition to Motion for
Rehearing and
Countermotion for Award of
Fees and Costs

9/4/18

14

JA 003317-3351

Nanyah Vegas LLC’s
Opposition to Motion for
Relief From the October 5,
2018 Order Pursuant to
NRCP 60(b)

2/15/19

17

JA 004071-4114

Nanyah Vegas, LLC’s
Opposition to Motion in
Limine to Preclude any
Evidence or Argument
Regarding an Alleged
Implied-in-Fact Contract
Between Eldorado Hills,
LLC and Nanyah Vegas,
LLC

9/24/18

14

JA 003380-3386

Nanyah Vegas, LLC’s
Opposition to Peter Eliades
and Teld, LLC’s Motion for
Attorneys’ Fees and Costs

1/8/2020

37

JA 009001-9008

17
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Nanyah Vegas, LLC’s
Opposition to Rogich
Defendants’ Motion for
Attorneys’ Fees and Costs

1/8/2020

37

JA 009009-9018

Nanyah Vegas, LLC’s
Opposition to Rogich
Defendant’s Motion for
Summary Judgment

3/20/19

25

JA 005992-6037

Nanyah Vegas, LL.C’s
Opposition to Rogich
Defendants’ Motion in
Limine re: Carlos Huerta

3/20/19

24

JA_005836-5907

Nanyah Vegas, LLC’s
Opposition to Rogich
Defendants’ Motion in
Limine to Preclude the
Altered Eldorado Hill’s
Ledger and Related
Testimony at Trial

3/20/19

25

JA 005908-5991

Nanyah Vegas, LLC’s
Opposition to Rogich
Defendant’s Motion to
Compel

3/14/19

23

JA 005631-5651

Nanyah Vegas, LLC’s
Pretrial Disclosures

10/12/18

14

JA 003428-3439

Nanyah Vegas, LLC’s
Pretrial Memorandum

4/16/19

28

JA 006763-6892

Nanyah Vegas, LLC’s Reply

in Support of Motion in
Limine #5 re: Parol
Evidence Rule

3/14/19

23

JA 005652-5671

Nanyah Vegas, LLC’s Reply

in Support of Motion in
Limine #6 re: Date of
Discovery

3/14/19

23

JA 005672-5684

18
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Nanyah Vegas, LLC’s Reply
in Support of Motion to
Continue Trial and to set
Firm Trial Date

5/15/18

JA 001826-1829

Nanyah Vegas, LL.C’s Reply
in Support of Motion to
Retax Costs submitted by
Eldorado Hills, LLC, Peter
Eliades, Individually and as
Trustee of the Eliades
survivor Trust of 10/30/08,
and Teld, LLC’s
Memorandum of Costs and
Disbursements

1/23/2020

37

JA 009033-9040

Nanyah Vegas, LLC’s Reply
in Support of its Motion to
Retax Costs Submitted by
Sigmund Rogich,
Individually and as Trustee
of the Rogich Family
Revocable Trust, and
Imitations, LLC’s
Memorandum of Costs and
Disbursements Pursuant to
NRS 18.005 and NRS
18.110

1/23/2020

37

JA 009041-9045

Nanyah Vegas, LLC’s Reply
in Support of Motion to
Settle Jury Instructions
Based Upon the Court’s
October 5, 2018, Order
Granting Summary
Judgment

3/27/19

25

JA 006114-6134

19




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Nanyah Vegas, LLC’s Reply
to Oppositions to Motion in
Limine #3 re: Defendants
Bound by Their Answers to
Complaint

10/3/18

14

JA 003397-3402

Nanyah Vegas, LLC’s
Supplement to Its
Emergency Motion to
Address Defendant the
Rogich Trust’s NRS 163.120
Notice and/or Motion to
Continue Trial for Purposes

of NRS 163.120

4/21/19

29

JA 007119-7133

Nanyah Vegas, LLC’s
Supplement to its Opposition
to Peter Eliades and Teld,
LLC’s Motion for
Attorneys’ Fees and Costs

3/19/2020

38

JA_009120-9127

Nanyah Vegas, LLC’s
Supplement to Its
Opposition to Rogich
Defendants’ Motion for
Attorneys’ Fees and Costs

3/19/2020

38

JA 009128-9226

Nanyah Vegas, LLC’s
Supplemental Pretrial
Disclosures

10/31/18

14

JA 003440-3453

Nevada Supreme Court
Clerks Certificate/Judgment
— Reversed and Remand;
Rehearing Denied

4/29/16

JA 000768-776

Nevada Supreme Court
Clerk’s Certificate Judgment
— Affirmed

7/31/17

JA 000862-870

Notice of Appeal

10/24/19

36

JA 008750-8819

Notice of Appeal

4/14/2020

38

JA 009229-9231

20




10°

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Notice of Appeal 5/21/2020 |38 JA 009283-9304
Notice of Consolidation 4/5/17 4 JA 000822-830
Notice of Cross-Appeal 11/7/19 37 JA 008921-8937
Notice of Entry of Decision | 10/4/19 33 JA 008063-8072
and Order

Notice of Entry of Judgment | 5/6/2020 |38 JA 009264-9268
Notice of Entry of Order 10/8/18 14 JA 003413-3427
Notice of Entry of Order 3/26/19 25 JA 006108-6113
Notice of Entry of Order 4/17/19 29 JA _007073-7079
Notice of Entry of Order 4/30/19 30 JA 007169-7173
Notice of Entry of Order 5/1/19 30 JA_007202-7208
Notice of Entry of Order 5/1/19 30 JA 007209-7215
Notice of Entry of Order 6/24/19 32 JA 007828-7833
Notice of Entry of Order 6/24/19 32 JA 007834-7839
Notice of Entry of Order 2/3/2020 37 JA 009061-9068
Notice of Entry of Order 4/28/2020 |38 JA 009235-9242
Notice of Entry of Order 5/7/2020 38 JA 009269-9277
Notice of Entry of Order 5/7/2020 | 38 JA 009278-9282
(sic)

Notice of Entry of Order 7/26/18 13 JA 003192-3197
Denying Motion for

Reconsideration

Notice of Entry of Order 8/13/18 13 JA 003200-3204
Denying Nanyah Vegas,

LLC’s Motion for

Reconsideration

Notice of Entry of Order 4/10/19 27 JA 006478-6483
Denying Nanyah Vegas,

LLC’s Motion in Limine #5:
Parol Evidence Rule

21
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Notice of Entry of Order
Denying the Rogich
Defendants’ Motions in
Limine

5/7/19

30

JA 007229-7236

Notice of Entry of Order
Granting Defendants Peter
Eliades and Teld, LLC’s
Motion for Attorneys’ Fees
and Setting Supplemental
Briefing on Apportionment

3/16/2020

38

JA 009113-9119

Notice of Entry of Order
Granting Defendants Peter
Eliades and Teld, LLC’s
Motion for Attorney’s Fees

5/6/2020

38

JA_009257-9263

Notice of Entry of Order
Regarding Motions in
Limine

11/6/18

14

JA 003462-3468

Notice of Entry of
Stipulation and Order
Suspending Jury Trial

5/16/19

31

JA 007603-7609

Notice of Entry of Orders

5/22/18

JA 001837-1849

Objection to Nanyah’s
Request for Judicial Notice
and Application of the Law
of the Case Doctrine

4/19/19

29

JA 007106-7113

Objections to Eldorado
Hills, LLC’s Pre-Trial
Disclosures

4/5/19

27

JA 006434-6440

Objections to Nanyah
Vegas, LLC’s Pre-trial
Disclosures

4/5/19

27

JA 006423-6433

22
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Opposition to Eldorado
Hill’s Motion for Summary
Judgment and
Countermotion for Summary
Judgment

6/19/18

12

JA 002917-2951

Opposition to Eliades
Defendants’ Motion for
Summary Judgment and
Countermotion for Summary
Judgment

6/19/18

11-12

JA 002573-2916

Opposition to Motion for
Summary Judgment;
Countermotion for Summary
Judgment; and
Countermotion for NRCP
56(f) Relief

3/19/18

JA 001265-1478

Opposition to Motion for
Summary Judgment or
Alternatively for Judgment
as a Matter of Law Pursuant
to NRCP 50(a)

5/24/19

32

JA 007773-7817

Opposition to Nanyah
Vegas, LLC’s Motion in
Limine #5 re: Parol
Evidence Rule

3/8/19

22-23

JA 005444-5617

Opposition to Nanyah
Vegas, LL.C’s Motion in
Limine #6 re: Date of
Discovery

3/8/19

22

JA 005263-5443

Opposition to Nanyah
Vegas, LLC’s Motion to
Retax Costs Submitted by
Rogich Defendants

1/9/2020

37

JA _009019-9022

23
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Opposition to Plaintiff’s
Emergency Motion to
Address Defendant The
Rogich Family Irrevocable
Trust’s NRS 163.120 Notice
and/or Motion to Continue
Trial for Purposes of NRS
163.120

4/18/19

29

JA 007093-7103

Opposition to Plaintiff’s
Motion to Reconsider Order
on Motion in Limine #5 re
Parol Evidence Rule on OST

4/5/19

26

JA 006189-6402

Order

4/30/19

30

JA 007165-7168

Order: (1) Granting
Defendants Peter Eliades,
Individually and as Trustee
of the Eliades Survivor Trust
of 10/30/08, and Teld,
LLC’s Motion for Summary
Judgment; and (2) Denying
Nanyah Vegas, LLC’s
Countermotion for Summary
Judgment

10/5/18

14

JA 003403-3412

Order: (1) Granting Rogich
Defendants’ Renewed
Motion for Attorneys’ Fees
and Costs; and (2) Denying
Nanyah’s Motion to Retax
Costs Submitted by Rogich
Defendants

5/5/2020

38

JA 009249-9254

Order Denying
Countermotion for Summary
Judgment and Denying
NRCP 56(f) Relief

5/22/18

JA 001830-1832

24




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

Order Denying Motion to
Continue Trial Date and
Granting Firm Trial Date
Setting

6/4/18

11

JA 002508-2511

Order Denying Motion to
Reconsider

7/24/18

13

JA 003190-3191

Order Denying Nanyah
Vegas, LLC’s Motion for
NRCP 15 Relief

5/29/19

32

JA 007818-7820

Order Denying Nanyah
Vegas, LLC’s Motion for
Reconsideration

8/10/18

13

JA 003198-3199

Order Denying Nanyah
Vegas, LLC’s Motion in
Limine #5: Parol Evidence
Rule

4/10/19

27

JA 006475-6477

Order Denying Nanyah
Vegas, LLC’s Motion in
Limine #6 re: Date of
Discovery

4/17/19

29

JA _007069-7072

Order Denying Plaintiff
Nanyah Vegas, LL.C’s
Motion to Settle Jury
Instructions

5/1/19

30

JA 007174-7177

Order Denying Nanyah
Vegas, LLC’s Motion to
Reconsider Order on Motion
in Limine #5 re: Parol
Evidence Rule

5/1/19

30

JA 007178-7181

Order Denying the Rogich
Defendants’ Motions in
Limine

5/6/19

30

JA 007216-7218

Order Denying The Rogich
Defendants’ NRCP 60(b)
Motion

3/26/19

25

JA 006105-6107

25
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11
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13

14

15

16

17

18

19

20

21

22

23

24

25

26

Order Granting Defendants
Peter Eliades and Teld,

LLC’s Motion for
Attorney’s Fees

5/4/2020

38

JA 009243-9246

Order Granting Defendants
Peter Eliades and Teld,
LLC’s Motion for
Attorney’s Fees and Setting
Supplemental Briefing on
Apportionment

3/16/2020

38

JA 009109-9112

Order Granting Motion for
Award of Attorneys Fees

2/10/15

JA 000765-767

Order Granting Motion for
Leave to Amend Answer to
Complaint

1/29/18

JA 000884-885

Order Granting Partial
Summary Judgment

10/1/14

JA 000691-693

Order Granting Partial
Summary Judgment

11/5/14

JA 000694-698

Order Partially Granting
Summary Judgment

5/22/18

JA 001833-1836

Order Regarding Motions in
Limine

11/6/18

14

JA 003458-3461

Order Regarding Plaintiff’s
Emergency Motion to
Address Defendant The
Rogich Family Irrevocable
Trust’s NRS 163.120 Notice
and/or Motion to Continue
Trial for Purposes of NRS
163.120

5/29/19

32

JA 007821-7823

Order Re-Setting Civil Jury
Trial and Calendar Call

12/7/18

14

JA 003469-3470

Order Re-Setting Civil Jury
Trial and Calendar Call

12/19/18

14

JA 003471-3472

26




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Order Setting Civil Jury
Trial, Pre-Trial, and
Calendar Call

6/6/18

11

JA 002551-2552

Partial Transcript of
Proceedings, All Pending
Motions (Excludes Ruling),
Heard on April 18, 2018

4/23/18

7-8

JA 001718-1758

Partial Transcript of
Proceedings, All Pending
Motions (Ruling Only),
Hearing on April 18, 2018

4/19/18

JA _001712-1717

Plaintiffs’ Opposition to
Defendant’s Motion for
Award of Attorneys’ Fees

12/5/14

JA 000745-758

Plaintiff’s Opposition to
Defendant’s Motion for
Partial Summary Judgment
and Counter-Motion for
Partial Summary Judgment

8/25/14

JA 000518-664

Pretrial Memorandum

4/16/19

27-28

JA 006501-6717

Proof of Service (Eldorado
Hills)

8/30/13

JA_000022-24

Proof of Service (Sig Rogich
aka Sigmund Rogich)

9/18/13

JA_000025-26

Recorders Transcript of
Hearing — Calendar Call,
Heard on November 1, 2018

12/9/19

37

JA 008938-8947

Recorders Transcript of
Hearing — Recorder’s
Transcript of Proceedings re:
Motions, Heard on
September 5, 2019

9/9/19

33

JA 008027-8053

27




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Recorders Transcript of
Hearing — Telephonic
Conference, Heard on
November 5, 2018

12/9/19

37

JA 008948-8955

Recorders Transcript of
Hearing — Transcript of
Proceedings, Telephonic
Conference, Heard on April
18,2019

5/1/19

30

JA 007182-7201

Recorders Transcript of
Proceedings — All Pending
Motions, Heard on April 8,
2019

12/9/19

37

JA 008956-9000

Reply in Support of
Defendant Eldorado Hills,
LLC’s Motion for Dismissal
With Prejudice Under Rule
41(e)

8/29/19

33

JA_008015-8024

Reply in Support of
Defendant Eldorado Hills,
LLC’s Motion for Summary
Judgment

8/29/19

33

JA 008007-8014

Reply in Support of
Defendant Eldorado Hills,
LLC’s Motion in Limine to
Preclude Any Evidence or
Argument Regarding an
Alleged Implied-In-Fact
Contract Between Eldorado
Hills, LLC and Nanyah
Vegas, LLC

10/3/18

14

JA 003391-3396

Reply in Support of Motion
for Summary Judgment or
Alternatively for Judgment
as a Matter of Law Pursuant
to NRCP 50(a)

7/24/19

33

JA 007943-7958

28
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Reply in Support of
Defendants’ Motion in
Limine to Preclude the
Altered Eldorado Hills’
General Ledger and Related
Testimony at Trial

3/28/19

25

JA 006135-6154

Reply in Support of
Detendants Peter Eliades
and Teld, LLC’s Motion for
Attorneys’ Fees

1/23/2020

37

JA 009023-9032

Reply in Support of
Defendants Sigmund
Rogich, Individually and as
Trustee of the Rogich
Family Irrevocable Trust and
Imitations LL.C’s Motion for
Reconsideration

7/2/18

13

JA 003077-3082

Reply in Support of Motion
for Relief From the October
5, 2018 Order Pursuant to
NRFP 60(b)

2/19/19

19-20

JA 004583-4789

Reply in Support of Motion
to Compel Production of
Plaintiff’s Tax Returns

3/18/19

23-24

JA 005685-5792

Reply in Support of Motion
to Reconsider Order on
Nanyah’s Motion in Limine
#5; Parol Evidence Rule on
Order Shortening Time

4/5/19

27

JA_006403-6409

Reply in Support of Motion
to Reconsider Order
Partially Granting Summary
Judgment

6/25/18

13

JA 003018-3052

29




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Reply to Opposition to
Countermotion for Summary
Judgment; and
Countermotion for NRCP
56(f) Relief

4/16/18

JA 001689-1706

Reply to Opposition to
Motion for Partial Summary
Judgment

9/18/14

JA 000676-690

Request for Judicial Notice

4/15/19

27

JA 006497-6500

Request for Judicial Notice
and Application of the Law
of the Case Doctrine

4/17/19

29

JA 007080-7092

Rogich Defendants’
Opposition to Plaintiff’s
Motion to Settle Jury
Instructions

3/20/19

24

JA_005819-5835

Rogich Defendants’
Renewed Motion for
Attorneys’ Fees and Costs

10/22/19

36

JA 008628-8749

Rogich Defendants’ Reply in
Support of Motion in Limine
to Preclude Contrary
Evidence as to Mr. Huerta’s
Taking of $1.42 Million
from Eldorado Hills, LLC as
Consulting Fee Income

3/28/19

26

JA 006155-6167

Rogich Defendants’ Reply in
Support of Their Renewed
Motion for Attorneys’ Fees
and Costs

1/23/2020

37

JA_009046-9055

30
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Sigmund Rogich,
Individually and as a Trustee
of the Rogich Family
Irrevocable Trust and
Imitations, LLC’s Joinder to
Eldorado Hills, LLC’s
Notice of Non-Consent to
Nanyah Vegas, LLC’s
Unpleaded Implied-in-fact
Contract Theory

4/9/19

27

JA 006457-6459

Sigmund Rogich,
Individually and as Trustee
of the Rogich Family
[rrevocable Trust and
Imitations, LLC’s Joinder to
Eldorado Hills, LLC’s
Objections to Nanyah
Vegas, LLC’s 2™
Supplemental Pre-Trial
Disclosures

4/10/19

27

JA 006472-6474

Sigmund Rogich,
Individually and as Trustee
of the Rogich Family
Irrevocable Trust and
Imitations LLC’s Joinder to
Defendants Peter Eliades
Individually and as Trustee
of the Eliades Trust of
10/30/08 Eldorado Hills
LLC and Teld’s Joinder to
Motion for Summary
Judgment

3/8/18

JA 001262-1264

31
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Sigmund Rogich,
Individually and as Trustee
of the Rogich Family
Irrevocable Trust and
Imitations LLC’s Joinder to
Defendants Peter Eliades,
Individually and as Trustee
of The Eliades Survivor
Trust of 10/30/08, Eldorado
Hills, LLC and Teld’s Reply
in Support of Their Joinder
to motion for Summary
Judgment and Opposition to
Nanyah Vegas, LLC’s
Countermotion for Summary
Judgment and NRCP 56(f)
Relief

4/17/18

JA _001707-1709

Stipulation and Order

4/22/2020

38

JA 009232-9234

Stipulation and Order
Suspending Jury Trial

5/16/19

31

JA 007599-7602

Stipulation and Order re:
October 4, 2019 Decision

1/30/2020

37

JA 009056-9058

Stipulation and Order
Regarding Rogich Family
Irrevocable Trust’s
Memorandum of Costs and
Motion for Attorneys’ Fees

6/13/19

32

JA 007824-7827

Stipulation for Consolidation

3/31/17

JA 000818-821

Substitution of Attorneys

1/24/18

JA 000881-883

Substitution of Attorneys

1/31/18

JA 000886-889

Substitution of Counsel

2/21/18

JA 000890-893

Summons — Civil
(Imitations, LL.C)

12/16/16

N N R

JA_000803-805

Summons — Civil (Peter
Eliades)

12/16/16

JA _000806-809

32
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21

22

23

24

25

26

Summons — Civil (The
Eliades Survivor Trust of
10/30/08)

12/16/16

JA 000810-813

Summons — Civil (The
Rogich Family Irrevocable
Trust)

12/16/16

JA 000799-802

Summons — Sigmund
Rogich

12/22/16

JA 000814-817

Summons — Teld, LLC

12/16/16

JA 000796-798

The Rogich Defendants’
Memorandum of Points and
Authorities Regarding
Limits of Judicial Discretion
Regarding Notice
Requirements Provided to

Trust Beneficiaries Under
NRS Chapter 163

4/21/19

30

JA 007134-7145

Transcript of Proceedings,
Jury Trial, Hearing on April
22,2019

4/23/19

30

JA 007148-7164

Transcript of Proceedings,

Motions, Hearing January
30, 2020

2/12/2020

37

JA 009069-9097

33




CERTIFICATE OF SERVICE
Pursuant to NRAP 25, I certify that [ am an employee of SIMONS HALL
JOHNSTON PC, and that on this date I caused to be served a true copy of the
JOINT APPENDIX VOL. 15 on all parties to this action by the method(s)

indicated below:

5( by using the Supreme Court Electronic Filing System:

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Brenoch Wirthlin

Kolesar & Leatham

400 South Rampart Blvd., Ste. 400

Las Vegas, NV 89145

Attorneys for Sigmund Rogich, Individually and as Trustee of the
Rogich Family Irrevocable Trust and Imitations, LLC

Joseph Liebman

Dennis Kennedy ‘

Bailey Kennedy

8984 Spanish Ridge Avenue

Las Vegas, NV 89148-1302

Attorneys for Eldorado Hills, LLC, Teld, LLC, a Nevada limited
liability company; Peter Eliades, individually and as Trustee of the
The Eliades Survivor Trust of 10/30/08

DATED: This l day of July, 2021.

Ol Qhesea

JODI AHASAN

34




oral. In the event of any conflict between any exhibits or schedules attached hereto, this Agreement shall [

confrol,

(£) Modifications, This Agreemaont ghall not be modified, amended or ehanged in any

manner unless In wriling executed by the parties hereto.

(h) Walvers, No waiver of any of the provisions of this Agrecment shall be deemed or
shall constitute, a waiver of any other provision, whether or ot similat, not shall any waiver constituto a

continuing waiver, and no waiver shall be binding unless evidenced by an instrument in welting and

execnied by the paity making the waiver.
(i) Tnvalidity. If any term, provision, covenant or condition of this Agreement, or any
application thereof, should be held by a Cout of competent jurisdiotion fo be invalid, void or

unenforceable, that pravision shull be deemed severable and all provisions, covenants, and conditions of

this Agreement, and all applications thereof nol held invalid, void or unenforceable, shall continue in full
Jorce and effect and shall in no way be affected, impaired or invatidated thoroby. K ,
() Binding Effect, This Agreemont shall be binding on and inure to the benefit ofthe | !

|

heits, personal representatives, successors and permitted assigns of the parties heroto.

(k) Counterparts, This Agreement may be executed in multiple connterpasts, including

facsimile cnunlerpm-is; which topether shall constitule one aud the same document,

{1) Negotiated Agrcoment. This is 8 negoliated Agreement. All parties have participated

in its preparation. In the event of any dispute vegerding its interprelation, it shall not be constroed for ov

against any party bused upon the geounds (hat the Agreement wes prepared by any one of the parties,

17538-10/340634_6 Q ,\K,
-

EHOO00E]
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(m) Asbitration. Any controversy, claim, dispute or interpretations which are in any way
related to the Agresment that are not snuh;u;] informally in mediation shall beresolved by arbilration, ifboth
Buyer and Seller choose this option, administered by the American Atbitration Association under ita
Commercial Arbitration Rules, and the judgment on the award rendered by the arbitrator may be eniered in
any court heving jutisdiction of and shall be final and binding on all the parties. Howevet, if both Buyer
aulcl Seller do not mutually choose to proceed with au*hi!-raﬁnn, then the tradillonal legal process will be the
only alternalive for the parlies to pursue it mediation is inelfective, In the event.of any contioversy, claim,
dispute or interpretation, the following procedures shall be employed:

(1)  Ifthe dispute cannot be seltled informally throvgh negotiations, the partics
ficst agree, in good faith, to settle the dispute by mediation administered by the Amerlcan Atbitration
Association under its Commaroial Mediation Rules befove resorfing o arbitration or some other dispute
resclution proceduare.

initiating the mediatlon.

(2)  Atany time after the mediation, any party shall offer a request for Arbitration
in writing on the other party(ies) to this Agreeiment and a copy of the request shall besent to the Arnericat

Atrhiiration Association.

(3)  Theparly upon whom the request s served shall filea response within thirty

(30) days from the service of the request for Arbitration, The response shall be served upon the othor

party(ies) and @ cdpy sent to the Ametican Arbilration Association.

(4)  If both pmlies agree to Asbitration, then within ten (10} days after the

17538-107/340634_6 O!}(

EH000052

The mediation shall take place in Las Vegas, Novada within sixty (60) days of

aos
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Ametican Arbitration Association sends the list of proposed arbitrators, all parties to the arbitration shall
select their arbitrator and communicate thelr selection to the American Avbitration Msuc{af.iu.n.r

(5)  Unless othorwise agreed in wilting by all parties, the arbitration shall be held in Les Vegas,
Nevada, The arbitvation Eu:ﬁrtng shall be held wi thinni nety 90 days after the appointment of the arbitrator

if and when both Buyer and Seller are both in agreement with regurd to Arbitration,

(6)  Thearbifraloris suthorized to award fo any party whose claims are sustained,
such sums or other velief as the arbitralor shall deem proper and such award may include reasonable

ﬁlim'nay‘s fees, professional fees and other cosls expended to the prevailing party(ics) as determined by the

arbiteator,

(1) Time of Essence. Time is of the essence of this Agresiment and all of its provisions.

1N WITNESS WHEREOF, the parties have cxeculed this Agresment effective the day and year first

above wrillen,

A,

Carlos IHuerta, oit behalf of Go Global, Tne.

“SHLLER”
i

17538-10/240534_6

"BUYER"

rrl'J 'ﬁ #(
511:;1.111 K h1 on behalf of ,

The Rogich mﬂy Trrevocable Trost

EHOODOSS

aog
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EXHIBIT “A"

Potential Claimants
1. Eddyline Investments, LLC (potential investor or debtor) $50,000.00
2, Ray Family Trust (potential investor or debtor) $283,561,60
3 Manyah Vegas, LLC (through Canamex Mevada, LLC) $1,500,000.00
4. Antonio Nevada, LLC/Jacob Feingold ' $3,360,000.00
H
Uk
17538-10/340634_6
10
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EXHIBIT “B"

Assignment

ASSIGNMENT

FOR VALUE RECEIVED, cach of the undersigned horcby assigne and transfers unto The Rogich
Family Irrevoeable Trust (“Buyer™), all of the right, title and intevest, if any, which theundersi gned owns in
and to Eldorado Hills, LLC, a Novada limited-liability company (fhe “Company”) and do hereby
irrevooably constitute and appoint any individual designated by any officer ar managet of the Company as
attorney to each of the undersigned to transfer said interest(s) on the books of the Company, with full
power of substitution in the premises.

DATED as of the 5% day of October, 2008.

g

Carlos Huerta, individustily and on bohalf of Go Global,
Tne, as fo any interest of cither of them in and fo the

Company

17538-10340634_6
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EXHIBIT 1-B

EXHIBIT 1-B
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1 Plaintiff Nanyah Vegas, LLC (“Nanyah”), by and through its undersigned counsel,
2|1 Mark G. Simons of SIMONS LAW, PC, submits the following Motion for Summary
8 Judgment seeking summary judgment against Sigmund Rogich as Trustee of the
4
5 Rogich Family Irrevocable Trust (“Rogich Trust”) and against Eldorado Hills, LLC
6 (“Eldorado Hills"). Summary judgment is mandated in Nanyah’s favor based upon this
711 Court's October 5, 2018 Order (the “Order”).
Vi
8 DATED this Q day of January, 2019.
9 SIMONS LAW, PC
10 6490 So. McCayran Bid., #C-20
Reno, Nevadg, 89
11 >y,
. AL ; 3 b \-—-__.._,W
12 MARK G/SIMONS
13 Attomey for Nanyah Vegas, LLC
14
.5 NOTICE OF MOTION
16/ TO: ALLINTERESTED PARTIES and THEIR ATTORNEYS OF RECORD:
17 PLEASE TAKE NQOTICE that counsel for the Nanyah Vegas, LLC will bring the
18|| foregoing NANYAH VEGAS LLC’S MOTION TO EXTEND THE DISPOSITIVE
19 MOTION DEADLINE AND MOTION FOR SUMMARY JUDGMENT on for hearing
20
o before the above-entitied Court onthe _ 96 day of _March , 2019, at the hour
oo|| ©f 10:00 a.m. or as soon thereafter as counsel may be heard.
03 DATED this __2¢™ day of January, 2019.
24 SIMONS LAW, PC
6490 So. McCarran Blvd., #C-20
25 Reno, Nevada, 895
26
A
27 :
MARK 3/S|MONS
28 Attorney for Nanyah Vegas, LLC
SEMONS LAW. PC
6490 5. McCarran
Bivd.. #C-20
Reno. Nevada. 89509 2
(773) 785-0088
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1 MEMORANDUM OF POINTS AND AUTHORITIES
2l 1. RELEVANT STATUS OF THE CASE.
3 This case focuses on Nanyah's efforts to recover its $1.5 million investment in
: Eldorado. On October 5, 2018, this Court entered its Order making numerous findings
gl| of “undisputed fact” and rendering binding legal rulings “as a matter of law.” See
7!| Exhibit 1. Based upon this Court’s Order, this Court found as “undisputed facts” that
8 Nanyah invested $1.5 million into Eldorado, that Eldorado had an “obligation” to repay
9 Nanyah its $1.5 million investment, and that the Rogich Trust agreed to repay Nanyah
1:} its $1.5 million investment on Eldorado's behalf.! Further, this Court found “as a matter
12 of law” the contracts entered into by the Rogich Trust clearly and unambiguously stated
13|| the Rogich Trust's contractual obligation to repay Nanyah its $1.5 million investment
14!} into Eldorado. As a consequence of the Court’s factual and legal findings in the Order,
15 summary judgment is now mandated in favor of Nanyah as requested.
16 0 THE ORDER DISMISSED PARTIES AND CLAIMS BASED UPON
17 THE COURT’S UNDISPUTED FACTS AND LEGAL RULINGS.
18 The Court's Order granted summary judgment in favor of the Eliades
19 Defendants? finding they had no liability for repayment of Nanyah’s $1.5 million
2{1) investment because “the obligation” to repay Nanyah was “specifically assumed” by
20 the Rogich Trust. The Court ruled that the various contracts clearly and unambiguously
o3| | stated that “The Rogich Trust specifically agreed to assume the obligation to pay
24| | Nanyah its percentage or debt.” Order, 17.
25
2611 Nanyah was entitled to repayment of its $1.5 million investment and/or the issuance of
27i| amembership interest in Eldorado equal to that investment. Nanyah has elected to
recover the repayment of its $1.5 million investment.
SIMONS LAW, PC ? 2 The Eliades Defendants are Peter Eliades individually and as Trustee of the Eliades
%i% Sff:ﬂ;m Survivor Trust of 10/30/08 and Teld, LLC. .
(775} 785.0088
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1 Now, as a consequence of the Court’s Order, as a matter of law this Court must
211 also enter summary judgment in favor of Nanyah against the Rogich Trust and
3
Eldorado. This is because the Court has ruled that the contracts unambiguously state
4
5 that Eldorado owed the obligation to Nanyah to repay it the $1.5 million investment and
6 that the Rogich Trust agreed to assume the obligation to pay Nanyah. Davis v. Beling,
7|1 128 Nev. Adv. Op. 28, 278 P.3d 501, 515 (2012) (if “the contract is clear and
8|| unambiguous . . . the contract will be enforced as written.”). Consequently, based upon
1| this Court's undisputed factual findings and based upon this Court’s legal interpretation
10
of the various contracts, Nanyah is entitled to summary judgment in its favor against the
11
1o Rogich Trust and against Eldorado for $1.5 million.
43/ WM. CLAIMS.
14 Given the Court’s findings of undisputed facts and conclusions of law, Nanyah is
15|1 entitled to summary judgment on the following claims.
16 1., Breach of Contract: Rogich Trust.
17
2. Breach of Implied in Fact Contract: Eldorado.
18
19 3. Unjust Enrichment: Eldorado.
opi| IV THE COURT’S UNDISPUTED FINDINGS OF FACT AND LEGAL
CONCLUSIONS.
21
on The following are undisputed facts and rulings of law contained in the Court’s
23 Order:
24 2 in 2007, Huerta contacted Nanyah to invest. In December of 2007,
Nanyah wired $1,500,000.00 which eventually was deposited into
25 Eldorado’s bank account. ...
26
27
4. ... the agreements identified The Rogich Trust specifically agreed to
28 assume the obligation to pay Nanyah its percentage interest in
e ey re Eldorado or to pay Nanyah its $1,500,000 invested into Eldorado.
givn%: :ig;iga. 89509 4
(775} 785-0088
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5.a.ii The October 30, 2008, Purchase Agreement states at Section 4 the
following: Seller [Go Global], however, will not be responsible to pay
the Exhibit A Claimants their percentage or debt. This will be Buyer’s
[The Rogich Trust’s] obligation. . ..” The Exhibit A Claimants
inciude Nanyah and its $1,500,000.00 investment.

5.b.i. The QOctober 30, 2008, Membership Interest Purchase Agreement
identifies Nanyah's $1,500,000 investment into Eldorado at Exhibit D
which clearly and unequivocally states the following: Seller [Rogich
Trust] confirms that certain amounts have been advanced to or on
behalf of the Company [Eldorado] by certain third-parties [including
Nanyah], as referenced in Section 8 of the Agreement. Exhibit D also
memorializes Nanyah’s $1,500,000 investment into Eldorado.

O O oo N & o B2 0 N

b —
—h

5.b.iv. Eliades acknowledges that it was always the responsibility of Rogich

12 and the Rogich Trust to repay Nanyah for its investment in Eldorado.

13

14 5.d.i. As of August, 2012, the debt owed to Nanyah of $1,500,000.00 had not
been paid.

15

16

6. Any finding of fact set forth herein more appropriately designated as a

17 conclusion of law shall be so designated.

18 7. The October 30, 2008, Purchase Agreement states that The Rogich

19 Trust specifically agreed to assume the obligation to pay Nanyah its
percentage or Debt . . ..

20

21 14. Because the relevant agreements are clear and unambiguous, this Court

29 may determine the intent of the parties as a matter of law, and is
precluded from considering any testimony to determine the Eliades

23 Defendants’ so-called contractual liability. Krieger v. Elkins, 96 Nev. 839,
843, 620 P.2d 370, 373 {1980) (holding that testimony used to contradict

24 or vary the written terms of an agreement is a violation of the parol
evidence rule).

25

26 15.  Based on the above, the Eliades Defendants never assumed the
Rogich Trust’s debt or obligation to Nanyah, and therefore, there is no

27 contractual basis for Nanyah—as an alleged third-party beneficiary—to

o8 sue the Eliades Defendants. See Lipshie v. Tracy Inv. Co., 93 Nev.

370, 379-80, 566 P.2d 819, 825 (1977).

SIMONS LAW. PC
6490 S. McCamran
Blvd., #C-20

Rene, Nevada, 89509 5
{775) 785-0088
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21. ...the Court concludes that that Eliades Defendants did not
specifically assumed the Rogich Trust’s obligation to repay Nanyah
Its $1,500,000.00 investment into Eldorado . . . .

22.  Any conclusion of law set forth herein more appropriately designated as a
finding of fact shall be so designated.

Exh. 1 (emphasis added). Given the foregoing findings of fact and conclusions of law,
this Court must grant summary judgment in favor of Nanyah against the Rogich Trust.

V. SUMMARY JUDGMENT IS MANDATED ON NANYAH’S CLAIMS.

o ©C 00 N OO g bk W N

The purpose of summary judgment is to avoid a needless trial when the

11]| undisputed facts establish that a party is entitled to judgment as a matter of law. Coray

1211y, Hom, 80 Nev. 39, 389 P.2d 76, 77 (1964) {purpose of summary judgment " is to
13

avoid a needless trial when an appropriate showing is made in advance that there is no
14
15 genuine issue of fact to be tried, and the movant is entitled to judgment as a matter of
16 law.").?
17 The facts are undisputed that Nanyah invested $1.5 million into Eidorado, there

18|| was an “obligation” for Eidorado to repay this investment and the Rogich Trust

19 contractually assumed Eldorado’s obligation to repay Nanyah the $1.5 million. Further,
20

as a matter of law, Eldorado remains liable on the debt regardless of whether or not the
21
00 Rogich Trust pays the debt. Accordingly, Nanyah is entitied to summary judgment on

og|| its breach of contract claims against the Rogich Trust and against Eidorado.

24 A. THE BREACH OF CONTRACT CLAIM AGAINST THE ROGICH TRUST
o8 MUST BE GRANTED.
26 To prevail on its breach of contract claim, Nanyah must establish the existence
27
281] ®Jesson v. Davis, 97 Cal. App. 4th 1032, 1036, 118 Cal. Rptr. 2d 839, 841 (Cal. Ct.
SIMONS LAW, PC App. 2002) (ruling that the parties did not need to appear at trial and testify because
b poao “t]he undisputed facts of the case required no trial.”)
Reno, Nevada, 89509 6

(775) 783-0088
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of a contractual obligation, the breach of the contractual obligation and damages.
23 Williston on Contracts § 63:1 (4th ed. May 2010) (“a breach of contract is a failure,
without legal excuse, to perform any promise that forms the whole or part of a
contract.”).

In the present case, this Court has previously found as undisputed facts that The
October 30, 2008, Purchase Agreement {“Purchase Agreement”) and the October 30,
2008, Membership Interest Purchase Agreement (“Membership Agreement”), both

executed by the Rogich Trust, clearly state that the Rogich Trust contractually agreed to

oW o N T AWM

repay Nanyah its $1.5 million investment. Order, 4. The Court’s Order also outlines in
excruciating detail the “undisputed facts” of conclusively establishing that the Rogich
13 Trust breached its contractual duty to repay Nanyah the $1.5 million invested into

14|| Eldorado as follows:

15 UNDISPUTED FINDINGS OF FACT.
16 1. In December of 2007, Nanyah wired $1,500,000.00 which eventually
17 was deposited into Eldorado’s bank account.
18 2. The Rogich Trust specifically agreed to assume the obligation to pay
19 Nanyah its percentage interest in Eldorado or to pay Nanyah its
$1,500,000 invested into Eldorado.®
20
3. The Rogich Trust agreed to repay Nanyah its $1,500,000 investment into
21 Eldorado.?
22 4, Exhibit D to the October 30, 2018, Membership Interest Purchase
23 Agreement “identifies Nanyah's $1,500,000 investment into Eldorado.””
24
25
4 Exhibit 1, f|2.
26
5 Exhibit 1, 14.
27
8 Exhibit 1, 5.a.ii.
28
SIMONS LAW. PC 7 Exhibit 1, §5.b.i.
6490 S. McCarran
Bhd.. #C-20
Reng, Nevada. 89509 7

(775) 785-0088
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SIMONS LAW, PC
6490 S. McCaman
Blvd.. #C-20

Reno. Nevada. 89509
{775) 785-0088

5. Exhibit D to the October 30, 2018, Membership Interest Purchase
Agreement unequivocally states that Rogich and the Rogich Trust
“confirmed” Nanyah “advanced to or on behalf of Eldorado” the
$1,500,000 investment.®

6. Section 8(c) of the October 30, 2018, Membership Interest Purchase
Agreement states that Nanyah “invested or otherwise advanced funds”
into Eldorado.®

7. Peter Eliades was aware of the Rogich Trust’s obligation to Nanyah
contained in the October 30, 2008, Purchase Agreement when he entered
into the October 30, 2008, Membership Interest Purchase Agreement.

8 Peter Eliades acknowledges that it was always the responsibility of Rogich
and the Rogich Trust to repay Nanyah for its investment in Eldorado.™

9 it is an undisputed fact that as of August, 2012, the debt owed to Nanyah
of $1,500,000 had not been paid.'2

Consequently, in summary, the undisputed facts in this case are Nanyah invested $1.5
million into Eldorado, Eldorado had an “obligation” to repay this investment, the Rogich
Trust “specifically agreed” to assume the repayment obligation to Nanyah and the debt
has not been repaid to Nanyah.

In addition, the Court’s Order details that, as a matter of law, the contracts
obligated the Rogich Trust to repay Nanyah's $1.5 million investment as follows: /7
{(“The Rogich Trust specifically agreed to assume the obligation to pay Nanyah” its $1.5
million investment); 714 (affirming the terms of the Purchase Agreement and
Membership Agreement are clear and unambiguous and are therefore enforced “as a

matter of law”); 915 (the Eliades Defendants did not assume the Rogich Trust’s

8 Exhibit 1, 715.b.i.

9 Exhibit 1, 115.b.ii.
10 Exhibit 1, 115.b.iii.
1 Exhibit 1, 115.b.iv.
12 Exhibit 1, 5.d.i.

JA_003610



1]| contractual obligation to repay Nanyah its $1.5 million investment); and 421 (as a
21 matter of law the Rogich Trust had an “obligation to repay Nanyah its $1.5 million
3
investment into Eldorado.”).™
4
5 Based upon the foregoing, the Court has already found as undisputed facts and
5| as matters of law the Rogich Trust contractually agreed to repay Nanyah its $1.5 million
=|| investment into Eldorado. There is no factual or legal basis to deny Nanyah’s motion
8|1 for summary judgment on this claim and Nanyah is entitled to judgment as requested.
° B. THE ROGICH DEFENDANTS ASSUMPTION OF ELDORADO’S
10 OBLIGATION TO NANYAH DOES NOT RELIEVE ELDORADO’S
ORIGINAL LIABILITY FOR THE DEBT.
11
12 As a matter of law, Eldorado remains liable for the debt owed to Nanyah even
43|| though this Court has found that the Rogich Defendants assumed the repayment of the
14|| $1.5 million obligation owed to Nanyah. Noah v. Metzker, 85 Nev. 57, 60, 450 P.2d
1511 141, 144 (1969) (original contracting party “shall remain liable” unless there is a written
16 release of liability signed by the recipient of the debt); Fay Corp. v. BAT Holdings |, Inc.,
17
8 646 F. Supp. 946, 949-50 (W.D. Wash. 1986), aff'd sub nom. Fay Corp. v. Frederick &
19 Nelson Seattle, Inc., 896 F.2d 1227 (9th Cir. 1990) (“assignment does not discharge the
og|| assignor's original obligation to the lessor.”).
21 Accordingly, based upon this Court’s Order, Nanyah is entitled to summary
22
2311 1 Musser v. Bank of America, 114 Nev. 945, 947, 964 P.2d 51, 52 (1998) (" The
o4|] question of the interpretation of a contract when the facts are not in dispute is a
question of law."). Further, the Court made specific conclusions of law relating to
25| contract interpretation. The Court is vested with the authority to render conclusions of
law relating to contract interpretation and enforcement. Galardi v. Naples Polaris, LLC,
26\| 301 P.3d 364, 366 (Nev. 2013) (“[I]n the absence of ambiguity or other factual
o7 compiexities,” contract interpretation presents a question of law that the district court
may decide on summary judgment.”); Chwialkowski v. Sachs, 108 Nev. 404, 406, 834
28{| P.2d 405, 406 (1992) (holding that summary judgment was proper because an
SIMONS LAW. PC unambiguous contract can be construed as a matter of law from the Janguage of the
B A document).
Reno. Nevada, 89509 g
(775) 785-0088
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1|| judgment on its claim for Eldorado’s breach of its implied-in-fact contractual obligation
2\l to repay Nanyah its $1.5 million investment. This Court has ruled as a matter of law
3
that Exhibit D to the Membership Agreement “identifies Nanyah's $1,500,000
4
. investment into Eldorado” and that the Rogich Trust “confirmed” Nanyah “advanced to
g|| oron behalf of Eldorado” the $1,500,000 investment.’ Further, the Court's Order
7|| found at Section 8(c) of the Membership Agreement that Nanyah “invested or otherwise
8|| advanced funds” into Eldorado.’ The Court’'s Order repeatedly identified Eldorado’s
9 “obligation” to repay Nanyah the $1.5 million investment.'®
10
The United States Supreme Court long ago defined implied in fact agreements
11
10 as those “founded upon a meeting of the minds, which, although not embodied in an
13|| express contract, is inferred, as a fact, from conduct of the parties showing, in the light
141 of the surrounding circumstances, their tacit understanding.” Balt. & Ohio R.R. v.
15|| United States, 261 U.S. 592, 597, 58 Ct.Cl. 709, 43 S.Ct. 425, 67 L.Ed. 816 (1923).
16 The Nevada Supreme Court also recognizes and imposes implied in fact contracts. In
17
Certified Fire Prot. Inc. v. Precision Constr., 283 P.3d 250, 256 (Nev. 2012), the Court
18
1 :
19 stated
20 A contract implied in fact must be “manifested by conduct,” . . . it “is a true
contract that arises from the tacit agreement of the parties.” .... Tofind a
21 contract implied in fact, the fact finder must conclude that the parties intended to
contract and promises were exchanged, the general obligations for which must
22 be sufficiently clear.
23 Id.
24
When the conduct is clear and undisputed, such as in this case based upon the
25
26
14Exh. 1, 115.b.i.
27
1S Exh. 1, 95.b.ii.
28
SIMONS LAW. PC 8Exh. 1, q4,5.a.iiand 7.
6490 5. McCarran
Bivd.. #C-20
Reno, Nevada, 89509 10
{775) 785-0088
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express rulings of this Court in its Order, the Court must find the existence of Eldorado’s
contractual obligation to repay Nanyah its $1.5 million invested into it as a matter of law.

ACC Capital Corp. v. Ace W. Foam Inc., --- P.3d ---, 2018 WL 1127647 * 2 (Utah Ct.

App. 2018) (“The existence of a contract is a question of law.”).

Again, the Court’'s Order has found as an undisputed fact and as a matter of law
that Nanyah invested $1.5 million into Eldorado, Eldorado received Nanyah's money
and that Eldorado had a contractual “obligation” to repay Nanyah its $1.5 million

investment and that the Rogich Trust also agreed to. Accordingly, Nanyah is also

o © 0o N O O b~ W N

entitled to summary judgment in its favor on its breach of implied in fact contract that
Eldorado is liable to it for its $1.5 million investment since there is an “obligation”

13 imposed upon Eldorado to repay Nanyah for its $1.5 million investment.

14 In addition, the existence of Eldorado’s receipt of Nanyah's $1.5 million

15|| investment, Eldorado’s “obligation” to repay Nanyah its $1.5 million investment, and the

16 Rogich Trust's agreement to repay Nanyah on behalf of Eldorado are issues that have
17
all been vigorously briefed and argued to this Court. As a result, the Court’s Order
18
19 addresses these exact issues. NRCP 15(b) addresses this situation and provides:

ool “[wlhen issues not raised by pleadings are tried by express or implied consent of the

21!| parties, they shall be treated in all respects as if they had been raised in the

22 pleadings.” (emphasis added). The application of this rule is an extremely powerful
23

tool to be used by the Court when evidence is presented to the Court establishing legal
24
o5 rights and remedies that exist, but for whatever reason, were not technically plead in an

26 action. “The purpose of Rule 15(b) is to align the pleadings to conform to the issues

27| actually tried.” Cole v. Layrite Prod. Co., 439 F.2d 958, 961 (9th Cir. 1971).

281 Amendments to conform to proof are perfectly proper and courts should be liberal in

SIMONS LAW. PC
6490 8. McCarran
Blvd.. #C-20

Reno, Nevada. 89509 11
(775) 185-0088
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allowing such amendments. See Brean v. Nevada Motor Co., 51 Nev. 100, 269 P. 606,

606 (1928) (“courts should be liberal in allowing such amendments . . . .").

While a claim for breach of an implied in fact contract with Eldorado was not
technically pled in this action, the evidence supporting such a claim is at the heart of
this action. All parties have presented their various positions on Eldorado’s “obligation”
to repay Nanyabh its $1.5 million investment and this Court’'s Order affirmatively
addresses Eldorado’s “obligation” and the Regich Trust's obligation to pay that

obligation on behalf of Eldorado.

O O O N O ;e W N

Further, NRCP 54(c) states, “[e]very other final judgment should grant the
relief to which each party is entitled, even if the party has not demanded that
13|| relief in its pleadings.” (Emphasis added). “The Nevada Supreme Court recognized

1411 the liberal nature of NRCP 54(c) by confirming ‘Under the liberalized rules of pleading,’

1511 2 final judgment must grant the relief a party is entitled to, even where the prayer for
16

relief did not ask for such relief.” Maaille v. Lewis, 74 Nev. 381, 387-88, 333 P.2d 717,
17

720 {1958).
18
19 in Magill, the Nevada Supreme Court analyzed the breadth and power of Rule

20|| 54(c) in relation to claims and relief that had not been pled by a party. The Nevada

21| Supreme Court stated NRCP 54(c) grants the Court the authority and power to

22 supersede any “particular legal theory of counsel!” and that the legal theories of counsel
23
are subordinate to the power of the Court to grant relief in favor of a party “whether
24
ot demanded or not" as follows:
26 “Particular legal theories of counsel then are subordinated to the
court's right and duty to grant the relief to which the prevailing party is
27 entitled whether demanded or not. If a party has proved a claim for relief
the court will grant him that relief to which he is entitled on the evidence
28 regardless of the designation of the claim or the prayer for relief. The
0 S Mot prayer for relief may be of help as indicating the relief to which the plaintiff
Blvid.. #C-20
Reno. Nevada, 89509 12

(775) 783-0088
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1 may be entitled, but it is not controlling, and the question is not whether
5 the plaintiff tnas asked for the proper remedy but whether he is entitied to
any remedy.”
3 Id. at 388, 333 P.2d at 720 (emphasis added) (citation omitted).
z Accordingly, NRCP 54(c) is another powerful rule that allows a judge, as a trier of
6 fact, to grant relief to a party even if the party did not affirmatively seek such relief in its
711 pleadings. NRCP 54(c) therefore vests the Court with broad authotity and discretion to
8|| render relief “whether demanded or not”. The law is absolutely clear that when this
9 Coutt entered its Order, it was not constrained, limited or restricted by the pleadings or
:2 even the “legal theories of counsel” when granting summary judgment in favor of the
12 Eliades Defendants. As a result of the Court’s Order, this Court also established that
13|| Eldorado had an implied in fact contract with Nanyah to repay Nanyah its $1.5 million
14| investment.
15 It is the express purpose and function of the Court to “grant the relief to which
16 the prevailing party is entitled whether demanded or not.” Therefore, it is entirely
:; irrelevant whether or not any particular claim for relief was asserted in the pleadings
19 and/or whether or not a plaintiff even affirmatively asked the Court for relief. itis the
ogi| duty and function of the Court to “grant [a party] that relief to which he is entitled on the
21]| evidence regardless of the designation of the claim or the prayer for relief . . . .” Again,
221\ on these grounds Nanyah is entitied to summary judgment against Eldorado on a claim
23 for implied in fact contract that Eldorado agreed and is obligated to repay Nanyah its
Z: $1.5 million investment.
56 C. ALTERNATIVELY, NANYAH IS ENTITLED TO SUMMARY JUDGMENT
ON ITS UNJUST ENRICHMENT CLAIM.
Z; As an alternative to granting summary judgment, and based upon the same
SIMONS Law, PC factual and legal basis, as an alternative remedy to Nanyah's contractual claim against

JA_003615



1|| Eldorado, Nanyah is entitled to summary judgment on its unjust enrichment claim. This
is because the Court has specifically found that Nanyah conferred a $1.5 million benefit
on Eldorado, Eldorado received and admitted the receipt of the benefit, and Eldorade

admitted there was an “obligation” to repay Nanyah for this benefit. Again, based upon

2
3
4
5
6 the undisputed facts and legal findings made by this Court in its Order, summary
71| judgment is also mandated on Nanyah's unjust enrichment claim.

8 The Court has found as “undisputed facts” and as a matter of law that Eldorado
N received Nanyah’s $1.5 million investment. The Court found that Exhibit D to the

0 Membership Agreement states “certain amounts have been advanced to or on behalf of
the Company [Eldorado] by certain third-parties [including Nanyah], as referenced in

13 section 8 of the agreement. Exhibit D also memorializes Nanyah'’s $1,500,000

14|| investment into Eldorado.”’” Further, the Court’s Order found at Section 8(c) of the

15{| Membership Agreement that Nanyah “invested or otherwise advanced funds” into

16 Eldorado.’® The Court’s Order repeatedly identified Eldorado’s “obligation” to repay
17
Nanyah the $1.5 million investment.'®
18
19 Based upon these undisputed facts, and based upon the express provisions of

opl| the various agreements, Eldorado received and benefitted from Nanyah'’s $1.5 million
21]| investment. The Court's Order has found that Nanyah was entitled to receive

22|| repayment of its investment into Eldorado and that the Rogich Trust agreed to assume

23 Eldorado’s debt to Nanyah. Based upon the Court’s Order, Nanyah is entitled to
24
summary judgment on its unjust enrichment claim against Eldorado since Eldorado
25
26
7 Exh. 1, 1I5.b.i
27
8Exh. 1, 95.b.ii.
28
SIMONS LAW. PC P £xh. 1, 194,5.aiiand 7.
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received the benefit and enjoyment of Nanyah's $1.5 million.
D. THE COURT CANNOT DENY SUMMARY JUDGMENT SINCE IT IS
BOUND BY ITS ORDER GRANTING DISMISSAL OF THE CLAIMS
AGAINST THE ELIADES DEFENDANTS.
Nanyah is entitled to summary judgment as requested because this Court is
bound by its undisputed factual findings and its legal rulings. The Court is not at liberty
to dismiss claims against certain defendants and then refuse to allow Nanyah to obtain

judgment against the remaining parties based upon those same findings. Stated

another way, this Court can't grant summary judgment dismissing the Eliades

o © o0 ~N o g b~ W ™

Defendants based upon the Court’s undisputed facts and contract interpretation then
refuse to enforce those same provisions against the Rogich Trust and Eldorado.

13 If any of the remaining parties desired to challenge the Court’s findings of facts
14|| and legal interpretation of the parties’ various contracts contained in the Order, then

15 they should have filed a Motion for Reconsideration asking the Court to reconsider its

16 findings of fact and conclusions of law. See EDCR 2.24(b). No party filed a motion for
17

18 reconsideration and the time to seek reconsideration of the Court's Order has long

19/| since expired.

20 Consequently, as a resuit of this Court’s Order, the Rogich Trust and Eldorado

21|| are barred from arguing or contesting the following:

22 (1)  Nanyah did not invest $1,500,000 into Eldorado.
23
BARRED: If any party attempted to offer this statement it would
24 constitute an untrue statement of fact. This Court found as an
undisputed fact that Nanyah did invest $1.5 million into Eldorado and that
25 this fact was memorialized and identified in various contracts as a matter
26 of law.
27 {2)  The Rogich Trust did not agree to repay Nanyah for its
- $1,500,000 investment into Eldorado.
SIMONS Law, PC BARRED: If any party attempts to offer this statement it would
glevrif ﬁ]\éijgn, 89509 15

(7753 785-0088

JA_003617



1 constitute another untrue statement of fact. This Court found as an
undisputed fact and as an express contractual obligation that the Rogich
2 Trust “specifically agreed” to repay Nanyah its $1.5 million investment into
q Eldorado.
4 (3)  The obligation to repay Nanyah its $1,500,000 investment into Eldorado
5 does not exist.
6 BARRED: If any party attempts to offer this statement it would
constitute another untrue statement of fact. This Court found as an
7 undisputed fact and as an express contractual obligation that
Eldorado received Nanyah’s $1.5 million investment into Eldorado and
8 that the Rogich Trust “specifically agreed” to assume “the obligation” to
9 repay Nanyah its $1.5 million investment into Eldorado.
10/| Based upon the foregoing, these facts and conclusions of law cannot be challenged or
11{! contested at trial and summary judgment is mandated in Nanyah's favor as requested.
1201 vi.  THERE IS NO ISSUE OF FACT PRECLUDING SUMMARY JUDGMENT IN
13 NANYAH’S FAVOR.
14 It is anticipated that the Rogich Trust may attempt to argue that Nanyah'’s claims
1511 are barred by a statute of limitation that commenced on October 30, 2008, when the
16 Purchase Agreement and the Membership Agreement were entered into by the Rogich
17
.8 Trust. However, this argument has already been rejected by this Court as a matter of
19 law because a cause of action commences upon a breach and/or repudiation by a party
20|| and not upon the entering into the contract.
21 The contracts at issue also do not establish a date certain whereby Eldorado
22| and/or the Rogich Trust was to repay Nanyah its $1.5 million investment. Accordingly,
23
there was no date certain Nanyah's claims accrued. Instead, the undisputed facts are
24
o5 up to December 2012, Nanyah had always been informed by Eldorado that its $1.5
26 million investment would be documented by a membership interest or would be repaid.
o7|| Exhibit 2, Harlap Deposition, p. 18:10-16.2°
28
SIMONS LAW. PC
S s 20 See also Exhibit 3, Affidavit of Mark G. Simons (“Simons’ Aff.”) at 14.
Reno, Nevada, 89509 16
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1 It was not until sometime in December 2012, that Nanyah was advised that the
2 Rogich Trust had secretly transferred its membership interest in Eldorado and was
3
refusing o repay Nanyah its $1.5 million investment. Exhibit 4, Declaration of Yoav
4
5 Harlap,§2. Based upon the receipt of this information, Nanyah believed such action
g/| wasa repudiation of the defendants’ obligations to it to repay its $1.5 million investment
7|1 and/or to transfer to it a membership interest in Eldorado. Id., 1|3. These facts are
8]| undisputed and the Rogich Trust and Eldorado have no facts contradicting Nanyah'’s
9 evidence.
10
Because defendants have absolutely no evidence contradicting Nanyah's date of
11
12 discovery of the defendants’ breach occurring on December, 2012, Nanyah is entitled
13|| to summary judgment that all its claims are timely and not barred by any statute of
14| limitations. Siragusa v. Brown, 114 Nev. 1384, 971 P.2d 801, 806 (1998) ("[T]he time
15| of discovery may be decided as a matter of law” when “uncontroverted evidence”
16 establishes the date of discovery of the breach).
17
Further, Nanyah obtained an Order granting its Motion in Limine No. 3 binding
18
19 the Rogich Trust to its admissions in its Answer that they never informed Nanyah of the
og|| Rogich Trust’s secret membership transfer in Eldorado in late 2012 (1}82) and that:
21 It was not until December, 2012, that Nanyah discovered that
Rogich Trust purported to no longer own any interest in Eldorado and that
22 Rogich Trust’s interest in Eldorado had been transferred to Teld and/or
23 the Eliades Trust.
24
o5 Exhibit 5, Order granting Nanyah’s Motion in Limine No. 3 binding Rogich Trust to its
ogl| answers to Paragraphs 82 and 83, p.3.
a7 However, the Court did not preclude the Rogich Trust from presenting any “new”
28|| evidence at trial on this issue to the extent it “obtained additional information after the
SIMONS LAW. PC
6490 §. McCarran
Blvd.. #C-20
Reno, Nevada, 89509 1 7
(775} 785-0088
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Answer was filed . . ..” Id. No such information or evidence has been produced.
Pursuant to NRCP 37(c)(1)’s provisions, the Rogich Trust, as well as all the other
defendants, have not produced any information in this case that effects this admitted
fact in any regard. NRCP 37(c)(1) provides:

A party that without substantial justification fails to disclose information
required by Rule 16.1, 16.2, or 26(e}(1), or to amend a prior response to
discovery as required by Rule 26(e)(2), is not, unless such failure is harmless,
permitted to use as evidence at a trial, at a hearing, or on a motion any

witness or information not so disclosed

Id. (emphasis added).?' Since no evidence has been produced in this case rebutting or

o © 0o ~N OO o A W N

contesting or even relating to Nanyah’s discovery of the Rogich Trust's and/or
Eldorado’s breach of the repayment obligation until December, 2012, that date is

13 uncontested and uncontestable in this action.

14 Accordingly, the undisputed evidence is: {1) the various contracts did not have a
15 date certain to repay Nanyah its $1.5 million investment; (2) defendants never informed
1: Nanyah about the Rogich Trust’s secret assignment in late 2012 of its membership

18 interest in Eldorado; (3) the defendants never informed Nanyah that they were

19|| repudiating or refusing to repay Nanyah its $1.5 million but at all times had affirmed

20|| they were going to perform their contractual obligations; and (4) Nanyah did not

2111 discover the defendants’ breach of their contractual obligations until December, 2012.
22

While the defendants may want to argue at trial that Nanyah should have know
23
24 sooner of the defendants’ breaches, argument does not take the place of evidence.

o5 The law is clear that the defendants are not entitled merely to argue to the jury that

26|| Nanyah's evidence should not be believed. Instead, the Rogich Trust and Eldorado

27

28|| 2" NRCP 26(e) requires parties to promptly supplement any discovery response and/or
SIMONS LAW. PC disclose any information relevant to the issue in the case or be barred from use.
B e
Reno, Nevada, 89509 18
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have an affirmative obligation to “present affirmative evidence in order to defeat a

2 properly supported motion for summary judgment.” Anderson v. Liberty Lobby, Inc.,
3
477 U.S. 242, 257, 106 S. Ct. 2505, 2514, 91 L. Ed. 2d 202 (1986). This exact issue
4
. was addressed in A.l. Credit Corp. v. Gohres, 299 F. Supp. 2d 1156, 1161 (D. Nev.
6 2004) when the court held:
7 [A] non-moving party may not rely on the court to simply disbelieve the
3 moving party's evidence. Rather, the party must “present affirmative
evidence in order to defeat a properly supported motion for summary
9 judgment.”
10| Id. (emphasis added) (citing Anderson v. Liberty Lobby, Inc.). Accordingly, there is no
B question of fact present that precludes the entry of summary judgment as requested.
12
Vii. THERE IS GOOD CAUSE TO EXTEND THE DISPOSITIVE MOTION
13 DEADLINE.
14 Under NRCP 16(b): “a] schedule shall not be modified except by leave of the
15
judge or a discovery commissioner upon a showing of good cause.” There is good
16
17 cause to modify the Scheduling Order in this matter and allow for another dispositive

18 motion. First, the Count--at the request of the Rogich Defendants--recently continued
19| the trial date to April 22, 2019. Although there may not have been sufficient time for

20{| this Court to entertain another dispositive motion while the trial was scheduled for

2l November of 2018, there is now. Second, this Motion for Summary Judgment did not
22
ripen until this Court entered its October 5, 2018, Order well past the June 1, 2018
23
04 dispositive motion deadline. Thus, Nanyah could not have filed this Motion for

o5|| Summary Judgment prior to the current dispositive motion deadline. Third, it would be
26|| entirely inefficient and inequitable to force Nanyah to participate in a five-day trial when

27 || this Court's Order resolves dispositive facts and has entered dispositive legal findings.

SIMONS LAW, PC
6490 S. McCarran
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1|| This Court should extend the dispositive motion deadline in order to entertain and
2|| decide Nanyah's Motion for Summary Judgment.
3
VII. CONCLUSION.
4
5 This case focuses on Nanyah's efforts to recover its $1.5 million investment in
6| Eldorado. On October 5, 2018, this Court entered its Order making numerous findings
711 of “undisputed fact” and rendering binding legal rulings “as a matter of law.” Based
8|| wupon this Court's Order, this Court found as “undisputed facts” that Nanyah invested
° $1.5 million into Eidorado, that Eldorado had an “obligation” to repay Nanyah its $1.5
10
million investment, and that the Rogich Trust agreed to repay Nanyah its $1.5 million
11
12 investment on Eldorado’s behalf. Further, this Court found “as a matter of law” the
13|| contracts entered into by the Rogich Trust clearly and unambiguously stated the Rogich
14|| Trust's contractual obligation to repay Nanyah its $1.5 million investment into Eldorado.
15|| As a consequence of the Court's factual and legal findings in the Order, summary
16 judgment is now mandated in favor of Nanyah as requested.
17
AFFIRMATION: This document does not contain the social security number of
18
1g|| @ny person.
. p v’b
20 DATED this _$¢_day of January 2019.
21 SIMONS LAW, PC
6490 S. McCarran Bivd #C-20
22 Reno, Nevada,
23
24
MARK SIMONS
25 Attorn yfor Nanyah Vegas, LLC
26
27
28
SIMONS LAW, PC
6490 8. McCarmran
Bivd., #C-20
Reno, Nevada, 89509 20
{775) 785-0088
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1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b) and EDCR 8.05, 1 certify that | am an employee of
3
SIMONS LAW, PC and that on this date | caused to be served a true copy of the
4
5 NANYAH VEGAS LLC’S MOTION TO EXTEND THE DISPOSITIVE MOTION
6 DEADLINE AND MOTION FOR SUMMARY JUDGMENT on all parties to this action via
7!| the Odyssey E-Filing System:
8
9 Dennis L. Kennedy dkennedy @ baileykennedy.com
Bailey Kennedy, LLP bkiederaldownloads @ bailevkennedy.com
10|] Joseph A. Liebman jlienbman @baileykennedy.com
Andrew Leavitt andrewleavitt @ gmail.com
111] Angela Westlake awestlake @ lionelsawyer.com
12 Brandon McDonald brandon @ medonaldlayers.com
Bryan A. Lindsey bryan @ nviirm.com
13|] Charles Barnabi ci@medonaldlawyers.com
Christy Cahall christy @ nvfirm.com
14| Lettie Herrera lettie.herrera @ andrewleavittlaw.com
Rob Hernquist rhernguist @ lionelsawver.com
151] samuel A. Schwartz sam @ nvfirm.com
16 Samuel Lionel stionel @ fclaw.com
CJ Barnabi ci@ cohenjohnson.com
17|1 H S Johnson calendar @coheniohnson.com
.8 Erica Rosenberry erosenberry @ fclaw.com
19 DATED this D day of January, 2019.
20 o A
21 ( .}ﬁ(i, herne
- Employee of 5IMONS LAW, PC
23
24
25
26
27
28
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Electronicaily Filed
§0/5/2018 1:49 PM

Steven D. Grierson
CLERK OF THE CO
ORDR (CIV) Cﬁ‘u& Euﬂ—-
Mark G. Simons, Esq., NSB No. 5132
2 {1 SIMONS LAW, PC
6490 S. McCarran Blvd., #C-20
3 | Reno, Nevada, 89509
Telephone:  (775) 785-0088
4 | Facsimile: (775) 785-0087
p Email: mark@mgsimonslaw.com
6 Attorneys for Nanyah Vegas, LLC
7 DISTRICT COURT
CLARK COUNTY, NEVADA
8
CARLOS A. HUERTA, an individual; Case No. A-13-686303-C
9 I CARLOS A. HUERTA as Trustee of THE Dept. No. XXVII
ALEXANDER CHRISTOPHER TRUST, a
10 § Trust established in Nevada as assignee of
interests of GO GLOBAL, INC,, a Nevada ORDER: (1) GRANTING DEFENDANTS
11 B Corporation; NANYAH VEGAS, LLC, A PETER ELIADES, INDIVIDUALLY
Nevada limited liability company, AND AS TRUSTEE OF THE ELJADES
12 Plaintiffs SURVIVOR TRUST OF 10/30/08. AND
Vs : TELD, LLC’S MOTION ¥OR
13 : SUMMARY JUDGMENT: AND (2)
?
$SIG ROGICH aka SIGMUND ROGICH as DENKING NANYAH VEGAS, LLCS
14 ? . COUNTERMOTION FOR SUMMARY
Trustee of The Rogich Family Irrevocable JODGMENT
15 | Trust ELDORADO HILLS, LLC, a Nevada JUDGMENT
limited liability company; DOES I-X; and/or
16 | ROE CORPORATIONS I-X, inclusive,
17 Defendants.
NANYAH VEGAS, LLC, a2 Nevada limited
I8 { liability company,
19 Plaintiff,
vs.
20
TELD, LLC, a Nevada limited liability CONSOLIDATED WITH:
21 § company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of Case No. A-16-746239-C
22 1 10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
23 Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES 1-X;
24 § and/or ROE CORPORATIONS I-X, inclusive,
25 Defendants.
26 THIS MATTER came before the Court on July 26, 2018 on Defendants Peter Eliades,
27 [individually (“Eliades™) and as Trustee of The Eliades Survivor Trust of 10/30/08 (the “Eliades
28 [Trust™), and Teld, LLC's (“Teld") (collectively, the “Eliades Defendants™) Motion for Summary
SIMONS LAW, PC
g MeCamn Page 1 of 10
Reno, Nevada, 3950%
(775} 785-0088

Case Number: A-13-686303-C
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Judgment (the “Motion for Summary Judgment”), and Nanyah Vegas, LLC’s (“"Nanyah”)
2 | Countermotion for Summary Judgment (the “Countermotion for Summary Judgment”). The Parties
3 {appeared as follows:
4 » For the Eliades Defendants and Eldorado Hills, LLC (“Eldorado™): Joseph Liebman, Esq. of
5 Bailey¥*Kennedy, LLP.
6 » For Sig Rogich, individually (“Rogich™) and as Trustee of the Rogich Family Irrevocable
7 Trust {the “Rogich Trust™), and Imitations, LLC (collectively, the “Rogich Defendants™):
8 Samuel Lionel, Esq. of Fennemore Craig, P.C.
9 » For Nanyah: Mark G. Simons, Esq. of Simons Law, PC.
10 The Court, having heard oral argument, having reviewed the papers, exhibits, and pleadings
11 fon file, and having considered the same, and for the reasons stated upon the record, finds as follows:
12 UNDISPUTED MATERIAL FACTS
13 The Relevant History of Eldorado
14 1. Eldorado was formed in 2005 for the purpose of owning and developing approximately 161
i5 acres of land near Boulder City, Nevada. Eldorado was originally comprised of Go Global,
16 Inc. (100% owned by Carlos Huerta) and the Rogich Trust.
17 2. In 2007, Huenta contacted Nanyah to invest. In December of 2007, Nanyah wired
18 $1,500,000.00 which eventually was deposited into Eldorado’s bank account. At this time,
19 the Eliades Defendants had no involvement with Eldorado.
20 3, In October of 2008, approximately ten months later, Teld purchased a 1/3 interest in
21 Eldorado for $3,000,000.00. Concurrently, The Flangas Trust also purchased & 1/3 interest in]
22 Eldorado for $3,000,000.00, which was subsequently transferred to Teld when the Flangas
23 Trust backed out of the deal. Because Teld ended up with a larger percentage of Eldorado
24 than originally contemplated, it was later agreed that the Rogich Trust would re-acquire
25 6.67% of Eldorado from Feld. As a result of these transactions, Go Global (i.e., Huerta) no
26 longer owned an Eldorado membership interest, Teld owned 60% of Eldorado, and the
21 Rogich Trust owned approximately 40% of Eldorado.
28 4, These transactions were memorialized in various written agreements. Nanyah was not
SIMONS LAW, PC
BrdAC0 Page 2 of 10
Renn, Nevada, 39509
(7755 785-0048
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included as a named signatory on the agreements, however, the agreements identified that

The Rogigh Trust specifically agreed to assume the obligation to pay Nanyah its percentage

interest in Eldorado or to pay Nanyah its $1,500,000 invested into Eldorado.

The Relevant Agreements
5. The relevant agreements at issue in this case state as follows:
a. October 30, 2008 Purchase Agreement between Go Global, Carlos Huerta, and
the Rogich Trust:
i. “[Go Global and Huerta] owns a membership interest ... in Eldorado Hills,
LLC ... equal or greater than thirty-five percent and which may be as high as
forty-nine and forty-four one hundredths (49.44%) of the total ownership
interests in the Company. Such interest, as well as the ownership interest
currently held by {the Rogich Trust], may be subject to certain potential
claims of those entities set forth and attached hereto in Exhibit ‘A’ and
incorporated by this reference (‘Potential Claimants’). [The Rogich Trust]
intends to negotiate such claims with [Go Global and Huerta's] assistance so
that such claimants confirm or convert the amounts set forth beside the name
of each said claimants into non-interest bearing debt, or an equity percentage
to be determined by [the Rogich Trust] after consultation with [Go Global and
Huerta] as desired by [Go Global and Huerta)], with no capital calls for
monthly payments, and a distribution in respect of their claims in amounts
from the one-third (1/3™) ownership interest in {Eldorado] retained by [the
Rogich Trust].”
ii. The October 30, 2008, Purchase Agreement states at Section 4 the following:

Seller {Go Globall, however, will not be responsible to pay the Exhibit A
Claimants their percentage or debt. This will be Buyer’s [The Rogich Trust’s]
obligation. . . ." The Exhibit A Claimants include Nanyah and its

$1,500,000.00 investment.

Page 3of 10
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b. October 30, 2008 Membership Interest Purchase Agreement between Rogich,
2 the Rogich Trust, Teld, Go Global and Huerta:
3 i. The Octebert 30, 2008, Membership Interest Purchase Agreement identifies
4 Nanyah’s $1,500,000 investment into Eldorado at Exhibit D which clearly and]
5 unequivocally states the following: Seller [Rogich and the Rogich Trust]
6 confirms that certain amounts have been advanced to or on behalf of the
7 Company [Eldorado] by certain third-parties [including Nanyah], as
8 referenced in Section 8 of the Agreement. Exhibit D also memorializes
9 Nanyah's $1,500,000 investment into Eldorado.
10 ii. Section 8(c) of this agreement again states that “Seller [Rogich and the Rogich
3] Trust] shall defend, indemnify and hold Buyer [Teld] harmliess from any and
12 all the claims of ... Nanyah . .. each of whom invested or otherwise
13 advanced . .. funds. ... (i) It is the current intention of Seller [Rogich and the
14 Rogich Trust] that such amounts be confirmed or converted to debt . . . .
15 iii. Eliades acknowledged that he was aware of the Rogich Trust’s obligation to
16 Nanyah contained in the October 30, 2008, Purchase Agreement when he
17 entered into the October 30, 2008 Membership Interest Purchase Agreement
18 and that he understood that Teld’s acquisition of the Rogich Trust’s
19 membership interests in Eldorado was subject to the terms and conditions of
20 the October 30, 2008, Purchase Agreement.
21 iv. Eliades acknowledges that it was always the responsibility of Rogich and the
22 Rogich Trust to repay Nanyah for its investment in Eldorado.
23 v. “[The Rogich Trust] is the owner, beneficially and of record, of the
24 Membership Interest, free and clear of all liens, encumbrances, security
25 agreements, equities, options, claims, charges, and restrictions, and [Teld] will]
26 receive at Closing good and absolute title thereto free of any liens, charges or
27 encumbrances thereon.”
28 vi. “[The Rogich Trust] shall defend, indemnify, and hold {Teld] harmless from
SIMONS LAW, $C
450 MeCuran Page 4 of 10
Rena_ Nevads, 89509
(775) 785-0088
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C.

vii.

viii.

ix.

October 30, 2008 Amended and Restated Operating Agreement between the
Rogich Trust, the Flangas Trust, and Teld:

i.

ii.

any and all the claims of Eddyline Investments, LL.C, Ray Family Trust,
Nanyah Vegas, LLC, and Antonio Nevada, LLC, each of whom invested or
otherwise advanced the funds, plus certain possible claimed accrued interest.,”
“It is the current intention of [the Rogich Trust] that such amounts be
confirmed or converted to debt, with no obligation to participate in capital
calls or monthly payments, a pro-rata distribution at such time as [Eldorado’s]
real property is sold or otherwise disposed of. Regardless of whether this
intention is realized, [the Rogich Trust] shall remain solely responsible for any
claims by the above referenced entities set forth in this section above.”

“The ‘pro-rata distributions’ hereinabove referenced shall mean equal one-
third shares pursuant to the ownership set forth in Section 3 above, provided,
that any amounts owing to those entities set forth on Exhibit ‘D, or who shall
otherwise claim an ownership interest based upon contributions or advances
directly or indirectly to [Eldorado} made prior to the date of this agreement,
shall be satisfied solely by [the Rogich Trust}.”

“The parties agree that [the Rogich Trust] may transfer [the Rogich Trust’s]
ownership interest in [Eldorado] to one or more of the entities set forth in

Exhibit ‘D’ to satisfy any claims such entity may have.”

“The Rogich Trust will retain a one-third (1/3") ownership interest in
{Eldorado] {(subject to certain possible dilution or other indemnification
responsibilities assumed by the Rogich Trust in the Purchase Documents).”
“The Rogich trust shall indemnify and hold the Flangas Trust and Teld
harmless from and against the claims of any individuals or entities claiming to
be entitled to a share of profits and losses other than the Rogich Trust, the
Flangas Trust and Teld, so as not to diminish the one-third (1/3") participation

in profits and losses by each of the Flangas Trust and Feld.”

Page 5 of 10
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tii. The terms and conditions of the October 30, 2008 Membership Interest
2 Purchase Agreement were incorporated by reference into the October 30,
3 2008 Amended and Restated Operating Agreement. Recital A.
4 d. January I, 2012 Membership Interest Assignment Agreement between the
5 Rogich Trust and the Eliades Trust:
6 i. The January i, 2012, Membership Interest Assignment Agreement was not
7 executed until sometime in August, 2012.
8 ii. As of August, 2012, the debt owed to Nanyah of $1,500,000.00 had not been
9 paid.
10 iti. “Rogich has acquired a forty percent (40%) interest in Eldorado Hills, LI.C, a
i Nevada limited-liability company...as of the date hereof...(Within the Rogich
12 40% is a potential 1.12% interest of other holders not of formal record with
13 Eldorado}.”
i4 iv. “Rogich has not, other than as previously stated, transferred, sold, conveyed
15 or encumbered any of his Forty Percent (40%) to any other person or entity
16 prior to this Agreement, except for the potential claims of .95% held by The
17 Robert Ray Family Trust and .17% held by Eddyline Investments, LL.C."”
18 v. “Rogich will cause the satisfaction of the Teld note at Closing and Eliades
19 will receive at closing good and absolute title free of any liens, charges or
20 encumbrances thereon.”
21 vi. The Eliades Defendants never informed Nanyah of this agreement and/or that
22 they were acquiring the remainder of the Rogich Trust’s interest in Eldorado.
23 vii. The Eliades Defendants have no knowledge or understanding when Nanyah
24 discovered or was informed of the d. Janvary 1, 2012 Membership Interest
25 Assignment Agreement.
26 viii, Nanyah was not a party to this agreement.
27 6. Any finding of fact set forth herein more appropriately designated as a conclusion of law
28 shall be so designated.
FIMONS LAW.PC
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CONCLUSIONS OF LAW
7. The October 30, 2008, Purchase Agreement states that The Rogich Trust specifically agreed
to assume the obligation to pay Nanyah its percentage or debt. However, there is nothing in
the Purchase Agreement that states Eliades, the Eliades Trust or Teld specifically agreed to
assume those obligations from the Rogich Trust,
. Nanyah's contract theory rests upon a successors and assigns provision contained in the
Ociober 30, 2008 Purchase Agreement between Go Global, Huerta, Rogich and the Rogich

Trust.

L =T B - T, B - S FL I ]
00

9. The language in the October 30, 2008 Purchase Agreement indicating that this agreement

10 will be binding on the Eliades Defendants, absent any specific agreement to be liable for the
1l Rogich Trust’s obligation to Nanyah, is not itself sufficient to impose liability on the Eliades
2 Defendants to pay the Nanyah debt.

13 10. Under Nevada law, “[tJhe fact that a contract or agreement contains a provision, as in the

14 case al bar, ‘binding the successors, heirs, and assigns of the parties hereto,’ is not of itself, ag
15 a general rule, sufficient to impose personal liability upon the assignee, unless by specific

16 agreement to that effect or by an agreed substitution of the assignee for the vendee. Southern
17 Pac. Co. v. Butterfield, 39 Nev. 177, 154 P. 932, 932 (1916).!

18 1 1. Further, *“*[a]n assignment ‘cannot shift the assignor's liability to the assignee, because it is a
19 well-established rule that a party to a contract cannot relieve himself of his obligations by

20 assigning the contract. Neither does it have the effect of creating a new liability on the part
21 of the assignee, to the other party to the contract assigned, because the assignment does not
22 bring them together, and consequently there cannot be a meeting of the minds essential to the
23 formation of a contract.””” Id. at 933 (citation omitted).

24 12. None of the Eliades Defendants were patties to the October 30, 2008 Purchase Agreement
25 with the successors and assigns provision relied on by Nanyah, and even if they were, the

26

27§ Other jurisdictions are in accord. Van Sickle v. Hallmark & Associates, Inc., 840 N.W.2d 92, 104 (N.D. 2013);

In re Refco Inc. Sec. Litig., 826 F.Supp.2d 478, 494 (S.D.N.Y. 201 t); Pelz v. Streator Nat'l Bank, 496 N.E.2d 313, 319-
28 120 (1. C1. App. 1986),

SIMONS LAW, PC
5490 5. McCanman

oty Page 7 of 10
Reno, Nevada, 89309
(775) 785-0028
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explicit language contained in the October 30, 2008 Membership Interest Purchase
2 Agreement (whereby Teld purchased some of the Rogich Trust’s membership interests)
3 confirms that the Eliades Defendants would not be responsible for the Rogich Trust’s
4 obligations to Nanyah's to pay Nanyah is percentage of Eldorado or the debt to Nanyah.
5 13. Likewise, the explicit language of the relevant agreements also make it crystal clear that the
6 Eliades Defendants purchased all of their Eldorado membership interests free and clear from
7 any type of encumbrance. Nanyah was not a party to this agreement.
8 14. Because the relevant agreements are clear and unambiguous, this Court may determine the
9 intent of the parties as a matter of law, and is precluded from considering any testimony to
160 determine the Eliades Defendants’ so-called contractual liability, Krieger v, Elkins, 96 Nev.,
11 839, 843, 620 P.2d 370, 373 (1980) (holding that testimony used to contradict or vary the
12 written terms of an agreement is & violation of the parol evidence rule).
13 15. Based on the above, the Eliades Defendants never assumed the Rogich Trust’s debt or
14 obligation to Nanyah, and therefore, there is no contractual basis for Nanyah—as an alleged
15 third-party beneficiary—to sue the Eliades Defendants. See Lipshie v. Tracy Inv. Co., 93
16 Nev. 370, 379-80, 566 P.2d 819, 825 (1977).
17 16. A tortious implied covenant claim will only arise in “rare and exceptional circumstances.”
18 Ins. Co. of the West v. Gibson Tile Co., Inc., 122 Nev. 455,461, 134 P.3d 698, 702 (2005)
19 (citation omitted).
20 17. Further, “the implied covenant or duty of good faith and fair dealing does not create rights or
21 duties beyond those agreed to by the parties.” 17A C.1.8, Contracts § 437.
22 18. Nanyah's tortious implied covenant claim fails because the Court concludes there is nothing
23 within the relevant agreements which imposes any sort of obligation on the Eliades
24 Defendants for Nanyah’s benefit.
25 19. “[Clivil conspiracy liability may attach where two or more persons undertake some concerted
26 action with the intent to commit an unlawful objective, not necessarily a tort.” Cadle Woods
pA v. Woods & Erickson, LLP, 131 Nev. Adv. Op. 15, 345 P.3d 1049, 1052 (2015).
28 20. Nanyah’s conspiracy theory relates to the transactions whereby the Eliades Defendants
SIMONS LAW.PC
Priviytiie Page § of 18
Reno. Nevads, 89509
1175} 783-0088
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obtained membership interests in Eldorado allegediy subject to repayment obligations owed

2 to Nanyah and the Eliades Defendants supposedly pursued their own individual advantage by
3 seeking to interfere with the return of Nanyah’s alleged investment in Eldorado.
4 21. Because the Court concludes that that Eliades Defendants did not specifically assumed the
5 Rogich Trust’s obligation to repay Nanyah its $1,500,000.00 investment into Eldorado, there
6 is no unlawful objective o support a civil conspitacy claim. The Court also finds that the
7 intracorporate conspiracy doctrine does not apply because the claim does not involve the
8 Eliades Defendants conspiring with Eldorado.
9 22. Any conclusion of law sct forth herein more appropriately designated as a finding of fact
10 shall be so designated.
11 ORDER
i2 Based upon the foregoing findings of fact and conclusions of law, IT IS HEREBY

i3 JORDERED that the Motion for Summary Judgment is GRANTED. The Court enters summary
14 |judgment in favor of the Eliades Defendants and against Naayah, and dismisses, with prejudice,
15 | Nanyah's following claims for relief against the Eliades Defendants:

16 I. First Claim for Relief — Breach of Contract;

17 2. Second Ciaim for Relief — Breach of Implied Covenant of Good Faith and Fair Dealing;
18 3. Third Claim for Relief — Tortious Breach of Implied Covenant of Good Faith and Fair
19 Dealing;

20 4. Sixth Claim for Relief — Civil conspiracy;

21 5. Eighth Claim for Relief — Declaratory Relief; and

22 6. Ninth Claim for Relief — Specific Performance.

23 | As aresult of this Order, the Eliades Defendants are completely dismissed from this litigation.
24 /41

25 §/11

26 )11

27§41

28 §/11

SIMONS LAW, PC
4390 5. McCarran

Blvd,, #C-20 Page 9 of 10
Reno, Nevads, 89509
{7751 785-0088
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For the rsasons set forth above, IT IS FURTHER ORDERED that the Countermotion for

2 i Summary Judgment is DENIED.
3
4 DATED this ’ day of Qét , 2018.
5
6 /\( ancdd | /4
] DISTRICECOURT JUD’GE
8 §Submitted by: A2
9 ISBMONS LAW
10 .
By: /.7
11 rk Siphofis, Esq.
6490 Sguth McCarran Blvd., # 20
12 Reno, NV 8950
Attorneys for Plaintiff Nanyah Vegas, LLC
1K)
14 | Approved as to Form and Content: Approved as to Form and Content:
15 | BAILEY 4 KENNEDY FENNMORE CRAIG, P.C.
16 By: i
By Samuel Lionel, Esq.
17 Dennis Kennedy, Fsq. 300 S. Fourth Street, Suite 1400
Josgfh Liebman, Esq. Las Vegas, NV 89101
8984 Spanish Ridge Avenue Attorneys for Defendants Sig Rogich,

18

Las Vegas, NV 89148-1302 Individually and as Trustee of the Rogich
Attorneys for Defendants PETE ELIADES, : Y > rag
19 | THE ELIADES SURVIVOR TRUST OF 103008, Eémily Irrevocable Trust, and Imitations,
20 TELD, LLC and ELDORADO HILLS, LLC

2i
22
23
24
25
26
27
28

SIMONS LAW, PC
490§ McCarran

Bivd.. 4020 Page 10 of 10
Reno, Nevada, 89509
£7751785-0088
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25

DISTRICT COURT

CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARL.OS A. HUERTA as Trustee of
THE ALEXANDER CHRISTOPHER TRUST,
a Trust established in Nevada
as assignee of interests of

GO GLOBAL, INC., a Nevada
corporation; NANYAH VEGAS, LLC,
A Nevada limited

Plaintiffa,
Vs.

SIG ROGICH aka SIGMUND ROGICH
as Trustee of The Rogich Family
Irrevocable Trust; ELDORADO
HILLS, LLC, a Nevada limited
liability company; DOES I-X;
and/or ROE CORPORATIONS I-X,
inclusive,

Defendants.

NANYAH VEGAS, LLC, a Nevada
limited liability company,

Plaintiff,
vs.

TELD, LLC, a Nevada limited
liability company; PETER
ELIADES, individually and as
Trustee of The Eliades Survivor
Trust of 10/30/08; SIGMUND
ROGICH, indiwvidually and as
Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS,
LLC, a Nevada limited liability
company; DOES I-X; and/or ROE
CORPORATIONS I-X, inclusive,

Defendants.

Reported by: Monice K. Campbell,

Job No.: 693

Case No.
A-13-686303-C

Dept. No.: XXVIT

Case No.
A-16-746239-C

EPOSITION OF:

OAV HARLAP

TAKEN ON:

)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) D
)
Y
)
)
)
)
)
)OCTOBER 11, 2017
)

)

)

)

NV CCR No. 312

CONSOLIDATED WITH:

Envision Legal Solutions

702-805-4800

scheduling@envision.legal
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Harlap, Yoav October 11, 2017 Page 18

Q. That is a 2008 document. Did you see it
in 20087

A. I do not know.

Q. You don't know. You don't know or you
don't remember?

A. I don't remember.

0. But yvou don't know?

A. I might have.

Q. You might have. Okay.

A. I might have, because I do remember
vividly that Carlos have explained to me, if I'm not
mistaken, over the phone, that my rights in the
Eldorado Hills are secured and that the buyer of
Eldorado Hills from him has taken the commitment to
pay me or register my rights or pay me back my
investment in Eldorado Hills.

Q. When did Carlos tell you that?

A, Thig was at the time when he explained to
me that he has his own issues. He had to sell and
that my rights remained there. But this is wmany
years ago, so it's the best of my recollection from,
you know, the telephone conversation that was going
on.

MR. LIONEL: Would you mark this as three,
Miss Reporter.
Envision Legal Solutions 702-805-4800 scheduling@envision.legal
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Harlap, Yoav October 11, 2017 Page 195

asks for a legal conclusion. He doesn't know what
this claim is.
THE WITNESS: I don't know.
BY MR. LIONEL:

Q. You don't know.

It says, "Nanyah's entitled to specific
performance of the purchase agreement.”

Are you entitled to -- do you know what
that means?

A. If that's what it says, it's probably
right, and I have full confidence in my legal counsel
that he knows what to write.

Q. In your lawyer.

And it says that, "These agreements vest
you with a membership interest in Eldorado."

What do these documents have to do with
your membership?

A. I don't know.

Q. You don't know.

MR. LIONEL: That's it.
(Whereupon, the deposition was concluded at
3:17 p.m. this date.)
* * * * *
Envision Legal Solutions 702-805-4800 scheduling@envision.legal
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Harlap, Yoav QOctober 11, 2017 Page 196

CERTIFICATE OF REPORTER
STATE OF NEVADA )
) s8¢
COUNTY OF CLARK )

I, Monice K. Campbell, a Certified Court Reporter
licensed by the State of Nevada, do hereby certify:
That I reported the deposition of YOAV HARLAP, on
Wednesday, October 11, 2017, at 9:45 a.m.

That prior to being deposed, the witness was

duly sworn by me to testify to the truth. That I
thereafter transcribed my said stenographic notes via
computer-aided transcription into written form, and
that the typewritten transcript is a complete, true
and accurate transcription of my said stenographic
notes; that review of the transcript was regquested.

I further certify that I am not a relative,
employee or independent contractor of counsel or of
any of the parties involved in the proceeding; nor a
person financially interested in the proceeding; nor
do I have any other relationship that may reasonably

cause my impartiality to be questicned.

Envision Legal Solutions 702-805-4800 scheduling@envision.legal
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1 AFFIDAVIT OF MARK G. SIMONS IN SUPPORT OF
MOTION NANYAH VEGAS LLC’S MOTION TO EXTEND THE DISPOSITIVE MOTION
2 DEADLINE AND MOTION FOR SUMMARY JUDGMENT
31| STATEOFNEVADA )
4 )ss.
COUNTY OF WASHOE )
> I, Mark Simons, being duly sworn, depose and state under penalty of perjury the
6 .
following:
7 1. | am an attorney licensed in Nevada and am counsel representing Nanyah
8 Vegas, LLC in this matter. | am a shareholder with the law firm of SIMONS LAW, PC.
o 2. | have personal knowledge of the facts set forth in this affidavit, and if | am
10 called as a witness, | would and could testify competently as to each fact set forth
H herein.
12 3. | submit this affidavit in support of Nanyah Vegas, LLC’s Motion to Extend
13 the Dispositive Motion Deadline and Motion for Summary Judgment Motion to Retax
1411 and Alternatively Motion to Strike (“Motion”, to which this affidavit is attached as Exhibit
15 a.
16 4. Exhibit 2 to the Motion are and correct excerpts of Yoav Harlap’s October
17 11, 2017 deposition transcript.
18 FURTHER AFFIANT SAYETH NAUGHT.
. A
19 Dated this __$C' day of January, 2019.
20 ,
6/4 st
21 MARK G. SIMONS
STATE OF NEVADA ) )
22 )ss.
23 COUNTY OF WASHOE )
24 Subscribed and sworn to before me JODIL. ALHASAN
on this day of January, 2019 by \ Notary Public - State of Neveda
Mark G. Simons at Reno, Nevada. . Recorded In Weahos Oount
25 : ST bo: 14-13405-2 - Bpiees Jaruary 8, B001 -
26 Qﬂ/ @%
27 NOTAP&PUBLIC
28
SIMONS LAW. PC
6490 S, McCarran
Bivd., #C-20
Reno, NV 89509
(775) 785-0088
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DECLARATION OF YOAV HARLAP

I, Yoav Harlap, have personal knowledge of the facts set forth in this Declaration

and am competent to testify to the matters stated herein.

1. I am the sole member and manager of the plaintiff Nanyah Vegas, LLC.

2, It was not until sometime in December 2012, that | was advised that
Rogich and the Rogich Trust had secretly agreed to transfer its interest in Eldorado to
the Eliades Trust without issuing Nanyah any interest in Eldorado and without repaying

Nanyah its $1.5 miltion investment.

3. Based upon the receipt of this information, | believed such action was a
repudiation of the defendants’ obligations to Nanyah to repay its $1.5 million investment

and/or to transfer to it a membership interest in Eldorado to it.

Dated this 18th day of March, 2018

/{_ i ’

Yoav Harlap

JA_003644
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Electronically Filed
A L 11/6/2018 3:22 PM
O Steven D. Grierson
| ORDR (C1V) " CLERYK OF THE COU.
DenNis L KENNEDY o’

Nevada Bar No. 1462

JosEPH AL LIEBMAN

Nevada Bar No. 10123
BAILEY 2+ KENNEDY

4 || 8984 Spanish Ridge Avenue

Las Vegas, Nevada 89148-1302
3 1 Telephone: 702.562.8820
Facsimile: 702.562.8821

6 | DKennedy@BaileyKennedy.com
JLiebmandgBaileyKennedy.com

(g%

tad

7
Attornevys for Defendant ELDORADO HILLS,
8 4 LLC
9
DISTRICT COURT
10 CLARK COUNTY. NEVADA
11 CARLOS A, HUERTA, an individual; Case No. A-13-686303-C
e CARLOS A. HUERTA as Trustee of THIE Dept. No. XXVIi
L 12 1 ALEXANDER CHRISTOPHER TRUST, a
ZiZ Trust established in Nevada as assignee of
Gezs 13 | interests of GO GLOBAL, INC., a Nevada ORDER REGARDING MOTIONS IN
g gzd Corporation; NANYAH VEGAS. LLC. A LIMINE
’g: l,f":‘ 14 | Nevada limited Hability company,
Egé 15 Plaintifis, :
< 2% Vs, !
@mo- :
16

SIG ROGICH aka SIGMUND ROGICH as
17 { Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada
1g | limited bability company: DOES 1-X: and/or
ROLE CORPORATIONS I-X, inclusive,

19 Defendants.
CONSOLIDATED WITH:

20 1 NANYAH VEGAS, LLC. a Nevada limited
liabifity company, Case No. A-16-746239-C

Plaintif¥,
22 Vs,

23 | TELD. LLC, a Nevada limited liability
company; PETER ELIADES, individually and
24 1 as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
25 & and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC. a

26 || Nevada limited lability company; DOES [-X:
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.
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8984 SPANISH RIDGE AVENUE

LAS VEGAS, NEVADA §9148-1302

702.562.8820
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The following Motions in Limine came before the Court on October 10, 2018.
» Nanyah Vegas, LLC (“Nanyah™).

* Motion in Limine # 1 Re: Eldorado Hills, LLC Bound by Admissions and Statements
of its Managing Member (“Nanyah’s MIL # 1”).

* Motion in Limine # 2 Re: NRS 47.240(2) Mandates Finding That Nanyah Vegas,
LLC Invested $1.5 Million into Eldorado Hills, LLC (“Nanyah’s MIL # 2"),

®* Motion in Limine # 3 Re: Defendants Bound by Their Answers to Complaint
(“Nanyah’s MIL # 3”).

®* Motion in Limine # 4 Re: Yoav Harlap’s Personal Financials (“Nanyah’s MIL # 4,

» Eldorado Hills, LLC (“Eldorado™).

* Motion in Limine to Preclude Any Argument That Eldorado Hills, LLC is Bound by
Any Testimony or Statements by Carlos Huerta Following His Resignation as an
Eldorado Hills, LLC Manager (“Eldorado’s MIL Regarding Carlos Huerta™).

* Motion in Limine to Preclude Any Argument That Eldorado Hills, LLC is Bound by
Any Contractual Recitals, Statements, or Language (“Eldorado’s MIL Regarding
Contract Recitals”).

* Motion in Limine to Preclude Any Evidence or Argument Regarding an Alleged
Implied-in-fact Contract Between Eldorado Hills, LLC and Nanyah Vegas, LLC
(“Eldorado’s MIL Regarding Implied-In-Fact Contract™).

APPEARANCES
The Parties appeared as follows:
» For Eldorado Hills, LLC (“Eldorado™): Joseph Liebman, Esq. of Bailey“*Kennedy, LLP.
> For Sig Rogich, individually (“Rogich™) and as Trustee of the Rogich Family Irrevocable
Trust (the “Rogich Trust”), and Imitations, LLC (collectively, the “Rogich Defendants™):
Samuel Lionel, Esq. and Brenoch Wirthlin, Esq. of Fennemore Craig, P.C.
» For Nanyah: Mark G. Simons, Esq. of Simons Law, PC.
i
"

Page 2 of 4

JA_003647




[3S]

ORDER
The Court, having heard oral argument, having reviewed the papers, exhibits, and pleadings
on file, and having considered the same, and for the reasons stated upon the record, ORDERS AS
FOLLOWS:
» Nanyah’s MIL # 1 is denied. Conversely, Eldorado’s MIL Regarding Carlos Huerta is

*KENNEDY

>
*

R )
8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA §9148-1302
702.562.8820

BAILEY

W oo - N i bW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

granted. Carlos Huerta’s testimony was provided or will be provided following his
resignation as a manager of Eldorado and while he is adverse to Eldorado, and thus, cannot
bind Eldorado as a matter of law. For any statements made by Mr. Huerta after he resigned
as a manager of Eldorado, Nanyah and its counsel are precluded from arguing to the jury that
Carlos Huerta’s testimony is binding on Eldorado. This prohibition does not apply to
statements made by Mr. Huerta while acting as a manager of Eldorado.

Nanyah’s MIL # 2 is denied. Conversely, Eldorado’s MIL Regarding Contract Recitals is
granted. The specific presumption sought by Nanyah under NRS 47.240(2) is a recital of
consideration, which is excluded from the statute. Nanyah and its counsel are precluded
from arguing to the jury that Eldorado is bound by any of the contractual recitals in the
October 30, 2008 Purchase Agreement, the October 30, 2008 Membership Interest Purchase
Agreement, and the October 30, 2008 Amended and Restated Operating Agreement pursuant
to the provisions of NRS 47.240(2) as the Court finds that evidentiary presumption is
inapplicable on the grounds stated.

Nanyah’s MIL # 3 is granted in part and only against the Rogich Defendants, as Eldorado
was not a party to the Answer in Case No. A-16-746239-C. The Rogich Defendants are
bound by their answers to paragraphs 82 and 83 of Nanyah’s Complaint. However, to the
extent the Rogich Defendants obtained additional information after their Answer was filed,
they are not precluded from bringing that forward at the time of trial.

Nanyah’s MIL # 4 is granted in part. Defendants are precluded from inquiring into Yoav
Harlap’s personal finances. However, there may be some latitude depending on what
happens at trial, and the Court will maintain discretion on these issues. If the Court deems it

appropriate, it may allow inquiry into Yoav Harlap’s business acumen and other investments,

Page 3 of 4
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% FEldorado’s MIL Regarding Implied-In-Fact Contract is deferred until the time of trial, as the
Court needs additional information before determining whether Nanyah may proceed on an

implicd-in-fact contract claim against Eldorado.

DATED this_7_dayof _/ .. .2018.

DIST(RiZC rc OUR;I“ JUDGI

Submitted by: &
BAILEY % KENNEDY

Dewnis Kennedy., Iisq.

Joseph Liebman, Esq.

8984 Spanish Ridge Avenue

Las Vegas, NV 80148-1302

Attornevs for Defendamt ELDORADO HILLS, LLC

By

Approved as to Form and Content: Approved as to Form and Content:
SIMONS LAW FENNMORE CRAIG. P.C.
By: /s/ Samuel Lione!
By s/ Mark Simons Samuel Lionel, Esq.
Mark Simons, Lisq. 300 S. Fourth Street, Suite 1400
6490 South McCarran Bivd., # 20 Las Vegas, NV 89101
Reno, NV 89509 Attorneys for Defendants Sig Rogich,
Attorneys for Plaintiff NANYAH VEGAS, LLC Individually and as Trustee of the Rogiclt
Family Irrevocable Trust. and Imitations,
LLC
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FENNEMORE CRAIG, P.C.

LAS VEGAS

Electronically Filed
2/6/2019 3:02 PM
Steven D. Grierson

CLERK OF THE COU
Samuel S. Lionel, Esg. (Bar No. 1766)

Thomas H. Fell, Esq. (Bar No. 3717)
Brenoch Wirthlin, Esg. (Bar No. 10282)
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Tel.: (702) 692-8000; Fax: (702) 692-8099
Email: slionel@fclaw.com

bwirthlin@fclaw.com
Attorneys for Sigmund Rogich, Individually and as
Trustee of the Rogich Family Irrevocable Trust and
Imitations, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual; | CASE NO.: A-13-686303-C
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a| DEPT.NO.: XXVII
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., a Nevada
corporation; NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs, MOTION FOR RELIEF FROM THE
V. OCTOBER 5, 2018 ORDER
PURSUANT TO NRCP 60(b)

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada | Date of hearing
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive, Time of hearing:

Defendants.

NANYAH VEGAS, LLC, a Nevada limited

liability company,

CONSOLIDATED WITH:
Plaintiff,

V. CASE NO.: A-16-746239-C

TELD, LLC, a Nevada limited liability
company; PETER ELIADAS, individually and
as Trustee of the The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.

Case Number: A-13-686303-C
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Pursuant to NRCP 60(b), Defendants Sigmund Rogich, individually (“Mr. Rogich™), and

4 | as Trustee of the Rogich Family Irrevocable Trust (the “Trust” and collectively with Mr. Rogich

5 | referred to as the “Rogich Defendants™), and Imitations, LLC (“Imitations” and collectively with
6 | the Rogich Defendants referred to as the “Moving Defendants” and with Mr. Rogich referred to
7 | herein as the “Rogich Defendants”), by and through their counsel of record, Fennemore Craig,

8 | P.C., hereby move this Court for an order for relief from the Order: (1) Granting Defendants Peter

9 | Eliades, Individually and as Trustee of the Eliades Survivor Trust of 10/30/08, and Teld, LLC’s
10 | Motion for Summary Judgment; and (2) Denying Nanyah Vegas, LLC’s Countermotion for
11 | Summary Judgment filed on October 5, 2018 (the “October 2018 Order”). As set forth more fully
12} herein, while summary judgment was not being sought against the Moving Defendants in the
13 | motions for summary judgment which gave rise to the October 2018 Order, said order includes
14 | language which could potentially be misconstrued as findings on disputed issues of fact against
15 || the Rogich Defendants.
16 This Motion is based on all documents on file with the Court, the exhibits attached to this
17 || Motion, the Memorandum of Points and Authorities which follows, and any oral argument the

18 | Court chooses to entertain at a hearing on this matter.

19 DATED: February 6, 2019.

20 FENNEV )Y EC Al;, .C.

21 g -

22 ) ) - //

23 Safnuel S. Liogél, Esq. (Bar No. 1766)
Zhomas H. F€ll, Esq. (Bar No. 3717)

24 Brenoch Wirthlin, Esq. (Bar No. 10282)
FENNEMO EC Al .C.

25 300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101

26 Attorneys for the Rogich Defendants

27

28
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NOTI 'E OF EA ING
TO:  ALL PARTIES AND THEIR

PLEASE TAKE NOTICE that the undersigned will bring the above and foregoing
M)TINFO ELIEFF ) .T O:T( ° 52180 D : on or for hearing on the

14 day of March , 2019 at the hour of 9:30 a.m., or as soon

after as counsel may be heard.

DATED: February 6, 2019.

FENNE! ¢ EC AIG,P.C.

R

), )
7

\/ /
Saguel S. Lior %Esq. (Bar No. 1766)
- .omas H. Fei., Esq. (Bar No. 3717)
Brenoch Wirthlin, Esq. (Bar No. 10282)
FENNE' ¢ - C AG,..C
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Attorneys for the Rogich Defendants
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 l.

3 STATEMENT OF FACTS

4 | A Relevant Procedural History

5 1. On June 1, 2018, Peter Eliades, Individually and as Trustee of the Eliades Survivor

6 | Trust of 10/30/08, and Teld, LLC filed their Motion for Summary Judgment (the “Eliades

7 | Defendants’ Motion for Summary Judgment”) against plaintiff Nanyah Vegas, LLC (“Plaintiff” or

8 | “Nanyah”). See Exhibit A.

9 2. On June 19, 2018, Nanyah filed its Opposition to the Eliades Defendants’ Motion
10 | for Summary Judgment and Countermotion for Summary Judgment (“Nanyah’s Countermotion
11 | for Summary Judgment”) against the Eliades Defendants. See Exhibit B.

12 3. On July 19, 2018, the Eliades Defendants filed their Reply in Support of their
13 | Motion for Summary Judgment and Opposition to Nanyah’s Countermotion for Summary
14 | Judgment. See Exhibit C.
15 4. On July 26, 2018, the Court held the hearing on the Eliades Defendants and
16 | Nanyah’s competing Motions. See Exhibit D.
17 5. On October 5, 2018, the Court entered the Order: (1) Granting Defendants Peter
18 | Eliades, Individually and as Trustee of the Eliades Survivor Trust of 10/30/08, and Teld, LLC’s
19 || Motion for Summary Judgment; and (2) Denying Nanyah Vegas, LLC’s Countermotion for
20 || Summary Judgment (the “October 2018 Order”). See Exhibit E. The October 2018 Order was
21 | never approved as to form and content by the Moving Defendants’ counsel or by counsel for the
22 | Eliades Defendants. Further, competing orders were offered by the Eliades Defendants and
23 || Nanyah. See Exhibits F-1 and F-2.
24 6. With respect to Nanyah’s competing Order, attached as Exhibit F-2, Nanyah
25 | included a redlined version of the 2 competing Orders highlighting the differences between the 2
26 || versions. See Exhibit F-2 to this Motion, at Attachment 2.
27 7. On October 8, 2018, Notice of Entry of the October 2018 Order was filed and
28 || served. See Exhibit G.

FENNEMORE CRAIG, P.C. 14595272
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1 There is no dispute that the above-referenced motions for summary judgment, which
2 || resulted in the entry of the October 2018 Order, did not seek summary judgment against the
3 | Moving Defendants, or any of them.
4 | B. The October 2018 Order is not consistent with the record.
5 The October 2018 Order could be misconstrued to have made several affirmative findings
6 | and conclusions that the Rogich Trust has an obligation or debt owed to Nanyah (as a potential
7 || claimant) for its purported investment into Eldorado Hill. See Exhibit E.X The record clearly
8 || shows that the arguments/exhibits, presented in the moving papers and at the hearing (as cited
9 || below), indicate that any claim by Nanyah is only a “potential” claim, and that any purported
10 || investment by Nanyah into Eldorado is not only disputed, but demonstrably inaccurate. Set forth
11 | below are various references to documents and testimony in the record in this case demonstrating
12 | that a genuine issue of material fact clearly remains regarding Nanyah’s purported “claim” against
13 || any of the defendants, and regarding its purported “investment” into Eldorado:
14 1. Eliades Defendants’ Motion for Summary Judgment
15 e “On the contrary, the Purchase Agreements state that the Rogich Trust
16 agreed to negotiate with Nanyah (amongst others) to attempt to resolve its
“potential claim.” See Exhibit A, pg. 6, Il. 6-10.
17
18 e “Notably, the Rogich Trust --not Teld, Eliades, or the Eliades Trust--
agreed to be responsible for Nanyah’s potential claim.” 1d., pg. 11, Il. 5-
19 6.
20
21 e “On the contrary, the Purchase Agreements reiterate over and over again
the only the Rogich Trust is responsible for Nanyah’s potential claim.” 1d.,
22 pg. 12, 1l. 7-9.
23 2. Eliades Defendants’ Reply in Support of their Motion
24
o “Despite this clear legal authority, Nanyah argues that the successors and
25 assigns clause contained in the October 30, 2008 Purchase Agreement
26
1 The Rogich Defendants specifically dispute the affirmative findings and conclusions provided for at: (1)
27 Undisputed Material Facts, paragraphs 4, 5(a)(ii), 5(b)(i), 5(b)(iii), 5(b)(iv) and 5(d)(ii); and (2) Conclusion of Law,
paragraphs 7, 9, 12, 15, 20 and 21. The Rogich Defendants provide a redlined/amended version of the October 2018
28 Order so as to correct the disputed affirmative findings and conclusions (See Exhibit H).
FENNEMORE CRAIG, P.C. 14595272
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accomplished the first purpose above (i.e., to bind the Eliades Defendants
as purported successors or assignees to the Rogich Trust’s potential
obligation to Nanyah).” See Exhibit C, pg. 6, Il. 1-4.

o “..the explicit language...confirms that only Rogich Trust would be
responsible for Nanyah’s potential claim.” Id., pg. 6, Il. 6-8.

e “The relevant contracts are clear as day. They explicitly show the parties’
intent for the Rogich Trust to remain solely responsible for Nanyah’s
potential claim.” 1d., pg. 6, Il. 16-18.

e “Accordingly, even assuming that Nanyah’s potential claim encumbered
the Rogich Trust’s membership interest in any respect (it did not), the
Eliades Defendants never assumed any responsibility for that potential
obligation.” 1d., pg. 7, Il. 21-23.

e “As shown above, Eliades testimony is entirely consistent with the relevant
contracts, which prove that Rogich Trust solely assumed liability for
Nanyah’s potential claim.” 1d., pg. 12, 1l. 11-12.

e “When Teld became involved with Eldorado Hills ten months later in
October of 2008, the only mention of Nanyah was in the relevant
contracts, which explicitly stated that solely the Rogich Trust was liable
for that potential claim.” Id., pg. 13, II. 9-12.

3. Transcript of the July 26, 2018 Hearing

e Mr. Liebman: “Fourth, in 2008, when TELD LLC does become involved
with the company, they put forward these explicit agreements that address
Nanyah’s potential claim -- that’s the word it uses, a potentially [sic]
claim....” See Exhibit D, pg. 5, Il. 13-16.
C. The language of the October 5, 2018 is inconsistent within itself.

As mentioned in section B above, the October 2018 Order includes disputed affirmative
findings and conclusions (i.e., that The Rogich Trust has any obligation or debt owed to Nanyah
(as a potential claimant) for its alleged investment into Eldorado Hill), which are provided for at:
(1) Undisputed Material Facts, paragraphs 4, 5(a)(ii), 5(b)(i), 5(b)(iii), 5(b)(iv) and 5(d)(ii); and
(2) Conclusion of Law, paragraphs 7, 9, 12, 15, 20 and 21. See Exhibit E. Importantly, the

14595272
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1 | October 2018 Order itself includes the following findings and conclusions that are inconsistent
2 | with the affirmative findings and conclusions:
3 e “..there is no basis for Nanyah--as an alleged third-party beneficiary--to
4 sue the Eliades Defendants.” Id., at pg. 8, Il. 14-15.
S . . o
o “..the Eliades Defendants supposedly pursued their own individual
6 advantage by seeking to interfere with the return of Nanyah’s alleged
investment in Eldorado.” Id., at pg. 9, Il. 2-3.
7
8 These above inconsistencies acknowledge there are still disputed material facts at issue.
9 | D. Disputed Material Facts
10 To further support relief from the October 2018 Order, the Moving Defendants provide the
11 | Court with the below disputed material facts still at issue in this case. While this is not an
12 || exhaustive listing of the disputed material facts, it more than supports the Moving Defendants’
13 || requested relief from the October 2018 Order:
14 1. The Alleged Investment
15 a. The set-up of Nanyah Vegas, LLC and CanaMex Nevada, LLC
16
17 . In June of 2007, Mr. Harlap and Mr. Huerta were communicating
with one another, where they were discussing Mr. Harlap’s potential investment of
18 $1.5 Million into CanaMex Nevada, LLC (“CanaMex”). Mr. Huerta directed Mr.
Harlap to CanaMex’s website of CanaMexNevada.com and Mr. Harlap confirmed
19 he was interested in investing $1.5 Million. Mr. Harlap requested Mr. Huerta to
set-up the Nevada company (which would become Nanyah). Mr. Huerta suggested
20 he be the Registered Agent for Nanyah. See NAN234-235, attached as Exhibit I.
21
29 o CanaMex registered as a Nevada limited liability company on
December 3, 2007, just 4 days prior to Nanyah being registered. Mr. Harlap is the
23 sole manager of Nanyah. Go Global Inc. was sole the Manager/Managing Member
of CanaMex. See RT203 and PLTF247, attached as Exhibit J.
24
25 . Mr. Huerta was the sole officer of Go Global, Inc. See Harlap Depo
26 (attached as Exhibit K), p. 10, II: 17-21.
27 , - i
b. Nanyah’s $1.5 Million Wire
28
FENNEMORE CRAIG, P.C. 14595272
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1 . Mr. Huerta testified (as Nanyah’s PMK) that he instructed Mr.
5 Harlap to wire the money to the account of Eldorado Hills. See Nanyah PMK
Depo (attached as Exhibit L), p. 31, Il. 4-11.
3
4 o Contrary to this deposition testimony, on December 4, 2007, Mr.
Huerta e-mailed Mr. Harlap instructing him to wire the $1.5 Million into
5 CanaMex Nevada, L LC’s bank account. See NAN241, attached as Exhibit M.
6
o Nowhere in the e-mailed instructions from Mr. Huerta to Mr.
! Harlap is there any indication of, or reference to, Eldorado Hills, LLC
(“Eldorado Hills”).
8
9 . .
. Mr. Huerta further testified (as Nanyah’s PMK) that Nanyah wired
10 the funds into Eldorado Hills’ bank account and that the money never went into
the CanaMex’s account. See Nanyah PMK Depo/Exhibit L, p. 29, I. 21 to p. 30, I.
11 14 and p. 60, 11. 5-14. Further, Mr. Harlap testified that he “transferred the money
12 to Eldorado Hills as per Carlos Huerta’s wiring instructions” and that this is the
basis of Nanyah’s claims. See Harlap Depo/Exhibit K, p. 20, I. 20 to p. 21, I. 11.
13
14 o Contrary to these deposition testimonies, the bank records show
that Mr. Harlap actually wired the $1.5 Million into CanaMex’s Nevada State
15 Bank account on December 6, 2007 in compliance with Mr. Hureta’s emailed
instructions (not Eldorado Hills’ bank account). See NAN387-388, attached as
16 Exhibit N.
17
18 c. The Bank Transfers
19 . . .
. After the alleged investment funds were wired by Mr. Harlap into
20 CanaMex’s bank account, Mr. Huerta proceeded with the following series of bank
transfers, where a majority of $1.5 Million ended up in the bank account of
21 CanaMex’s sole manager/managing member (Go Global, Inc., which is a business
22 solely operated by Mr. Huerta):
23 o CanaMex: The December 2007 bank statement for CanaMex
24 shows a $1.5 Million check (#92) written to Eldorado Hills, signed by Mr. Huerta
and processed on December 10, 2007. See NAN387-388, attached as Exhibit N.
25
26 o Eldorado Hills: The December 2007 bank statement for Eldorado
Hills checking account shows a $1.5 Million deposit on December 7, 2007 (which
27 is the $1.5 Million check from CanaMex) and a $1.45 Million internet transfer to
8 its money market account on December 10, 2007. The December 2007 bank
FENNEMORE CRAIG, P.C. 14595272
-8-
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statement for Eldorado Hills money market account shows a $1.45 Million internet
transfer deposit from the Eldorado Hills checking account on December 10, 2007
and a $1.42 Million transfer out processed on December 14, 2007. See NAN449-
450, attached as Exhibit O.

. Go Global: The December 2007 bank statement for Go Global
checking account shows the Eldorado Hills transfer for $1.42 Million was
deposited into Go Global Inc.’s account on December 14, 2007. This $1.42
Million transfer was per “an e-mail request from Carlos Huerta”. See RT155 and
PLTF443, attached as Exhibit P.

d. Investment confirmation

o December 8, 2007: Mr. Harlap received an e-mail from Summer
Rellamas, Finance and Administration Manager with Go Global Properties, which
attached an investment confirmation letter. The letter thanked Mr. Harlap for his
recent investment of $1.5 Million into CanaMex, confirmed receipt of his $1.5
Million wire on December 6, 2007 and advised him that his 2007 federal tax forms
should be received by February 2008. See (NAN248-249, attached as Exhibit Q.

o January 3, 2008: Mr. Huerta e-mailed Mr. Harlap an update on
CanaMex and provided a letter from Go Global Properties with a subject line of
CanaMex. See NAN250-251, attached as Exhibit R.

o January 30, 2008: Mr. Harlap received an e-mail from Summer
Rellamas of Go Global Properties attaching Nanyah’s annual investor portfolio
which summarizes its investment with Go Global Properties. See NAN256-264,
attached as Exhibit S.

. March 13, 2008: Mr. Harlap received an e-mail from Huerta
attaching an update letter on letterhead of Go Global Properties, signed by Mr.
Huerta as Managing Manager for CanaMex, indicated that “We, at Go Global
Properties, felt it time to send out an update in regards to our CanaMex Nevada
project in Las Vegas” and again directed Mr. Huerta to
www.CanaMexNevada.com. See NAN265-268, attached as Exhibit T.

e. TheK-1s

. Mr. Huerta (as Nanyah’s PMK) confirmed that equity and
ownership interests are preserved by a K-1 and confirmed a tax return will show
the ownership interest. See Nanyah PMK/Exhibit L, p. 22, Il. 3-15.

14595272
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1 . Mr. Huerta further testified (inaccurately) that Nanyah was going to
be a member of Eldorado Hills or CanaMex, but that CanaMex didn’t happen and
2 Eldorado Hills never formalized its investment with a K-1. See Huerta Depo
3 (attached as Exhibit U), p. 164, 1l. 7-18.
4
. Contrary to this deposition testimony, but consistent with Nanyah’s
5 confirmed investment in CanaMex, on April 12, 2008, CanaMex sent Nanyah a
2007 Schedule K-1 form via an e-mail from Summer Rellamas at Go Global
6 Properties. The Schedule K-1 from CanaMex shows: (1) shows Nanyah as 99%
7 owner of CanaMex; (2) for the time period of December 3, 2007 through
December 31, 2007; (3) Nanyah’s capital contribution during the year of $1.5
8 Million; and (4) that after a decrease in business income of $2,515, Nanyah’s
ending capital account with CanaMex as of December 31, 2007 was $1,497,485.
9 See NAN269-270, attached as Exhibit V.
10
o0 CanaMex additionally sent Nanyah a 2010 Schedule K-1 with a letter, which
11 indicated that its “2010 Schedule K-1 ... has been filed with the partnership tax
12 return of CanaMex Nevada, LLC” and further advised that “[s]hould [Nanyah]
have any questions regarding the information reported to [it] on this Schedule K-1,
13 please call.” The 2010 K-1 shows: (1) Nanyah still as 99% owner of CanaMex;
(2) Nanyah’s capital account with CanaMex at $1,497,695; and (3) that after a
14 decrease in business income of $10, Nanyah’s ending capital account with
CanaMex as of December 31, 2010 was $1,497,685. See NAN389-390, attached as
15 Exhibit W.
16
17 2. The Potential Claimants
18 . .
The dispute as to the relevant contracts relate to the contracts at issue. The
19 relevant contracts provide that Mr. Rogich’ Trust will look into the potential
claimants listed in the Purchase Agreement, and not that his Trust would pay the
20 potential claimants. In reviewing the potential claimants, Mr. Rogich knew they
were without merit:
21
22 . Eldorado Hills (under Mr. Huerta’s direction as the Tax Matters
23 partner) had already provided to the first 2 potential claimants (The Ray Trust and
Eddyline) with 2007 K-1s. See RT197/RT200, attached as Exhibit X.
24
25 o As for Antonio Nevada, Eldorado Hills had paid it in full. In fact,
Antonio Nevada later sued Eldorado Hills as a result of being a potential claimant
26 under this Purchase Agreement. Eldorado Hills was successful in defending
27 against that lawsuit and obtaining a Judgment against Antonio Nevada. See
RT192, attached as Exhibit Y.
28
FENNEMORE CRAIG, P.C. 14595272
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o As for Nanyah, there was no K-1 issued by Eldorado Hills to
Nanyah for 2007 and none of the financial records mentioned Nanyah. See RT164-
165, attached as Exhibit Z. Mr. Huerta controlled the books and records of both
companies at that time.

3. Statute of Limitations

o Mr. Huerta testified (as Nanyah’s PMK) being aware of the
Purchase Agreement being signed in October 2008. See Nanyah PMK
Depo/Exhibit L, p. 26, 1I. 4-18.

. Mr. Harlap testified he first became aware of the Purchase
Agreement in 2008. See Harlap Depo/Exhibit K, p. 16, line 19 to p. 18, I. 23.

o Mr. Harlap testified that he understood that Nanyah’s potential
claim to $1.5 Million investment in Eldorado Hills started from day one from his
transferring or sending $1.5 Million in 2007. See Harlap Depo/Exhibit K, p. 74, I.
12top. 75, 1. 2.

. On February 13, 2016, Mr. Huerta e-mailed Mr. Harlap
indicating the following: “...our Nevada Supreme Court overturned the judgment
entered, here in district court, against Nanyah Vegas and it proves that you (nor I)
deserves what this judge Allf doled out. Attached is the order. It, basically, says
that Nanyah’s claims could not have been dismissed, when Eldorado Hills, LLC
did not prove the statute began to run, once the money was tendered, or when
a membership interest should have been provided and maintained, on your
behalf and how I was guaranteed that it would be by this “respected” Sig Rogich.
This judge Allf should be exposed for the complete disgrace that she really is.” See
NAN303, attached as Exhibit AA.

The above facts support this Court granting the Moving Defendants relief from the
October 2018 Order.
1.
LEGAL ARGUMENT

THIS COURT SHOULD RELIEVE THE ROGICH DEFENDANTS FROM THE
OCTOBER 5, 2018 ORDER DUE TO MISTAKE AND/OR INADVERTENCE
NRCP 60(b) in pertinent part, allows the Court, “[o]n motion and upon such terms as are

just”, to “relieve a party...from a final judgment, order or proceeding for the following reasons:

14595272

-11 -
JA_003660



© o0 ~N o o B~ w N P

N RN RN D N RN N DN P PR R R R R R R
~ o O B W N B O © ©® N oo o0~ w N kP O

28

FENNEMORE CRAIG, P.C.

LAS VEGAS

(1) mistake, inadvertence, surprise or excusable neglect....” NRCP 60(b) (Emphasis Added).
Moreover, the relief requested by the Moving Defendants is well within this Court’s jurisdiction
to grant. See A-Mark Coin Co. v. Redfield's Estate, 94 Nev. 495, 498, 582 P.2d 359, 361 (1978)
(recognizing, in the probate context, that a court “has jurisdiction to vacate a prior order upon
learning that it was entered through mistake” and further confirms that “[o]ur remedial rule,
NRCP 60(b), contemplates such action.”) (citation omitted). The instant Motion is timely filed
within six (6) months from service of the notice of entry of the October 2018 Order. See id.

While, as noted above, in drafting the October 2018 Order, the Plaintiff correctly noted in
one instance that Nanyah’s claim that it “invested” in Eldorado is only an allegation, it is clear
that in many instances the Plaintiff neglected to clarify this fact. Moreover, despite the fact that
the documents at issue plainly state that Nanyah’s alleged claim is only “potential” — a significant
detriment to Nanyah’s current position — this critical modifier failed to make its way into the
October 2018 Order through inadvertence or neglect. Regardless, there can be no doubt that
Nanyah should not be able to benefit from its own error in drafting the October 2018 Order, as it
now attempts to do by ignoring the fact that its purported claim is only “potential”, and its
purported “investment” into Eldorado is only an allegation, not a proven fact.

Thus, while the subject Motions for Summary Judgment were not seeking summary
judgment against the Moving Defendants, the October 2018 Order inadvertently or mistakenly
makes affirmative findings and conclusions that Nanyah now attempts to incorrectly construe as a
basis for summary judgment against the Rogich Defendants, even going so far as to allege in its
newly filed MSJ that the Moving Defendants are even prohibited from presenting any evidence in
their defense at trial. See generally Nanyah’s MSJ, filed on January 30, 2019. 23

It is worth noting that Nanyah Vegas has, in past proceedings, brought motions for
summary judgment against the Rogich Defendants, where it sought summary judgment very

similar to the disputed affirmative findings and conclusions provided for within the October 2018

2 The Moving Defendants request the Court take judicial notice of Nanyah’s newly filed MS] pursuant to NRS
47.130 - 47.170.

3 Eldorado Hills has also filed an MS] based upon the October 2018 Order, which the Moving Defendants will

also oppose for generally the same reasons set forth in this motion.
14595272
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1| Order. Each time, the Rogich Defendants were successful and this Court denied Nanyah

2 | summary judgment on what are very clearly disputed issues of fact. Without question, Nanyah’s
3 | mistakes in drafting the October 2018 Order, if left uncorrected, would gravely and unjustly
4 | impact the Moving Defendants’ due process rights.

5 Given there are disputed material facts still at issue regarding the referenced provisions of
6 || the October 2018 Order, the affirmative findings and conclusions related to these disputed
7 | material facts should be modified to reflect them as allegations only. This Court should grant the
8 | Moving Defendants relief from the October 2018 Order. To illustrate the small, but significant,
9 | changes that would be required to amend the October 2018 Order, and for the Court’s

10 | convenience, the Moving Defendants provide a redlined/amended version of the October 2018
11 | Order that they believe should have been entered (the “Proposed Amended Order”). See Exhibit
121 G. The Moving Defendants request that the Proposed Amended Order be entered in place of the
13 | October 2018 Order.

14 IT.
15 CON 'LUS )N
16 For all these reasons, the Moving Defendants respectfully request that this Court grant

17 || their Motion for Relief from the October 2018 Order in its entirety, and grant such other and

18 | further relief as the Court deems appropriate.

19 DATED: February 6, 2019.
20 FENNE! ¢ EC AIG,P.C.
21 e O '//
S \_ ‘ /// /\_/'
22 %?%el S. Lionel, B4q. (Bar No. 1766)
23 omas H. Fell, E&q. (Bar No. 3717)
Brenoch Wirthlin, Esq. (Bar No. 10282)
24 FEN El ¢ EC A G,P.C.
300 S. Fourth Street, Suite 1400
75 Las Vegas, Nevada 89101
Attorneys for the Rogich Defendants
26
27
28
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CERTIFICATE OF SERVICE

| hereby certify that a copy of MOTION FOR RELIEF FROM THE OCTOBER 5,
2018 ORDER PURSUANT TO NRCP 60(b) was served upon the following person(s) by

electronic transmission through the Wiznet system pursuant to NEFCR 9, NRCP 5(b) and EDCR

7.26, on February 6, 2019 as follows:

Mark Simons, Esq. Via E-service
6490 South McCarran Blvd., #20

Reno, Nevada 89509

Attorney for Plaintiff Nanyah Vegas, LLC

Charles E. (“CJ”) Barnabi, Jr.

COHEN JOHNSON PARKER Via E-service
EDWARDS

375 E. Warm Springs Road, Suite 104

Las Vegas, NV 89119

Attorney for Plaintiffs Carlos Huerta

and Go Global

Dennis Kennedy

Joseph Liebman Via E-service
BAILEY < KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, NV 89148

Attorneys for Defendants Pete Eliades,

Teld, LLC and Eldorado Hills, LLC

Michael Cristalli Via E-service
Janiece S. Marshall

GENTILE CRISTALLI MILLER ARMENTI SAVARESE
410 S. Rampart Blvd., Suite 420

Las Vegas, NV 89145

/s/ Morganne Westover

An employee of
Fennemore Craig, P.C.
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MSJD (CIV)

DENNISL. KENNEDY

Nevada Bar No. 1462

JOSEPH A. LIEBMAN

Nevada Bar No. 10125

BAILEY <+KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyK ennedy.com
JLiebman@BaileyK ennedy.com

Attorneys for Defendants PETE ELIADES, THE

ELIADES SURVIVOR TRUST OF 10/30/08,
TELD, LLC and ELDORADOHILLS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., aNevada
Corporation; NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
VS,

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, aNevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.

NANYAH VEGAS, LLC, aNevadalimited
liability company,

Plaintiff,
Vs.

TELD, LLC, aNevadalimited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individualy
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
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DEFENDANTSPETER ELIADES, INDIVIDUALLY AND ASTRUSTEE OF THE
ELIADES SURVIVOR TRUST OF 10/30/08, AND TELD,LLC’'SMOTION FOR
SUMMARY JUDGMENT

Pursuant to N.R.C.P. 56, Defendants Peter Eliades, individually (“Eliades”) and as Trustee of
The Eliades Survivor Trust of 10/30/08 (the “Eliades Trust”), and Teld, LLC (“Teld”) (collectively,
the “Eliades Defendants’) move for summary judgment dismissing the following claims for relief
brought by Nanyah Vegas, LLC (“Nanyah”):
> First Claim for Relief — Breach of Contract against Teld and Eliades;
» Second Claim for Relief — Breach of Implied Covenant of Good Faith and Fair Dealing
against Teld and Eliades;
» Third Claim for Relief — Tortious Breach of Implied Covenant of Good Faith and Fair
Dealing against Teld and Eliades;
» Sixth Claim for Relief — Conspiracy against Teld, Eliades, and the Eliades Trust;
» Eighth Claim for Relief — Declaratory Relief against Teld, Eliades, and the Eliades Trust;
» Ninth Claim for Relief — Specific Performance against Teld, Eliades, and the Eliades Trust.
This Motion for Summary Judgment is based on the following Memorandum of Points and

Authorities, the exhibits attached hereto, and any ora argument heard by the Court.

DATED this 1% day of June, 2018.
BAILEY «+KENNEDY

By: /9 Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADOHILLS, LLC
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NOTICE OF HEARING

PLEASE TAKE NOTICE that the foregoing Motion for Summary Judgment will come on
for hearing before the Court on the 05 day of JULY , 2018, at the hour of 10:.30A

__.M., or as soon thereafter as counsel can be heard in Dept. XXV I, at the Regional Justice Center,
200 Lewis Avenue, Las Vegas, Nevada 89155.

DATED this 1% day of June, 2018.
BAILEY <+KENNEDY

By: /¢/ Joseph A. Liebman
DENNIS L. KENNEDY
JosePH A. LIEBMAN

Attorneys for Defendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADOHILLS, LLC

MEMORANDUM OF POINTSAND AUTHORITIES

. INTRODUCTION

Nanyah sued the Eliades Defendants because they are a deep pocket, not because they
actually did anything wrong. Nanyah dragged them into this lawsuit based on an alleged investment
in 2007 even though the Eliades Defendants did not have any involvement with Eldorado Hills,
LLC (“Eldorado™) until October of 2008. In fact, the Eliades Trust did not become an Eldorado
member until 2012.1 Further, Nanyah's contract claims are based on agreements which do not
obligate the Eliades Defendants to do anything for Nanyah’s benefit. On the contrary, those very
agreements confirm that the Eliades Defendants are not responsible for any aspect of Nanyah's
clam. Asa matter of law, Nanyah cannot sue the Eliades Defendants as a supposed third-party
beneficiary of those agreements.

The Eliades Defendants also do not have any tort liability. Nanyah'stortious implied

1 Nanyah's claims and allegations that the Eliades Trust participated in some sort of fraudulent transfer in 2012
has already been dismissed by this Court via summary judgment.

Page 3 of 15

JA_003667



© 00 N oo o b~ W N P

*KENNEDY
e e =
w N = o

/
*

[EY
IS

L)
702.562.8820

8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA 89148-1302

BAILEY
N N N N N N N N = = = = =
~ (o)) (6] 5 w N = (@] (o] (0] ~ ()] (&) ]

N
(e0)

covenant claim fails because there is no evidence of a specia relationship between Nanyah and the
Eliades Defendants, nor is there evidence of “grievous and perfidious misconduct.” Further, these
agreements cannot create atort clam when they strictly preclude a contract claim. Nanyah's civil
conspiracy claim is barred by the intra-corporate conspiracy doctrine as a matter of law, because
Eliades and Rogich cannot conspire with each other as Eldorado co-agents. Likewise, Nanyah's
civil conspiracy claim fails due to the lack of an underlying tort.

Finally, Nanyah cannot proveits alleged damages when it has failed to comply with N.R.C.P.
16.1(a)(1)(C) and failed to provide any evidence showing the alleged value of an Eldorado
membership interest. For the foregoing reasons, Nanyah's claims against the Eliades Defendants
have no merit, and summary judgment should be entered dismissing them with prejudice.

. STATEMENT OF FACTS

A. Nanyah’s Claims Against the Eliades Defendants.

On November 4, 2016, Nanyah filed a Complaint against Sigmund Rogich, individually
(“Rogich”) and as Trustee of the Rogich Family Irrevocable Trust (the “Rogich Trust”), Imitations,
LLC (“Imitations’) (collectively, the “ Rogich Defendants’), and the Eliades Defendants.? In sum
and substance, Nanyah alleges that it invested $1,500,000.00 for a membership interest in Eldorado
which it never received.® Notably, this investment supposedly occurred in December of 2007, ten
months before Teld became an Eldorado member and over four years before the Eliades Trust
became an Eldorado member.*

The mgjority of Nanyah’'s remaining claims for relief are contractual. Nanyah alleges that it
isathird-party beneficiary of various agreements that were executed on or around October 30, 2008,
which supposedly memorialize its $1,500,000.00 investment in Eldorado.> Based on this theory,

Nanyah sued some or al of the Eliades Defendants, among others, for: (1) breach of contract; (2)

2 (See generally Compl., filed Nov. 4, 2016.) This Complaint was later consolidated with Nanyah's earlier
lawsuit against Eldorado Hills, LLC, Case No. A-13-686303-C. The sole claim remaining in that action (unjust
enrichment) is the subject of a separate Motion for Summary Judgment.

8 See generally id.
4 Id., 19 15-17, 38.
5 See generally id.
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breach of the implied covenant of good faith and fair dealing; (3) declaratory relief; and (4) specific
performance (the “ Contract Claims”).%

Nanyah aso sued some or all of the Eliades Defendants for various torts. Summary
judgment was recently entered against Nanyah on its claims for intentional interference with
contractual relations, fraudulent transfer, and constructive trust due to expiration of the statute of
limitations. Nanyah’'stwo remaining tort clams are: (1) tortious breach of the implied covenant of
good faith and fair dealing; and (2) civil conspiracy (the “Tort Claims’).”

B. TheRelevant History of Eldorado.

Eldorado was formed in 2005 for the purpose of owning and devel oping approximately 161
acres of land near Boulder City, Nevada.® Eldorado was originally comprised of Go Global, Inc.
(100% owned by Carlos Huerta) and the Rogich Trust.® In 2007, Huerta contacted Nanyah to invest.
In December of 2007, Nanyah wired $1,500,000.00 into another entity’s bank account, which Huerta
eventualy funneled into Eldorado’s bank account for afew days.’® At thistime, the Eliades
Defendants had absolutely no involvement with Eldorado.

In October of 2008, approximately ten months later, Teld purchased a 1/3 interest in
Eldorado for $3,000,000.00.1* The Flangas Trust also purchased a 1/3 interest in Eldorado for
$3,000,000.00, which was quickly transferred to Teld when the Flangas Trust backed out of the
deal.*? Because Teld ended up with alarger percentage of Eldorado than originally contemplated, it

was |ater agreed that the Rogich Trust would re-acquire 6.67% of Eldorado from Teld.® Asaresult,

6 Id., 111 85-99, 131-140.

7 Id., 11 100-108, 120-123.

8 Id., 79.

9 Operating Agreement, Ex. A (NAN_000544), attached as Exhibit 1-A (“The members, Go Global, Inc. and The

Rogich Family Irrevocable Trust will each hold their operating addresses as: 3980 Howard Hughes Pkwy, Suite 550, Las
Vegas, NV 89109, and will retain 50.00% of all Membership Rights, Equity, and Interests within The Company....").

10 Huerta quickly transferred $1,420,000.00 of those funds to himself as an aleged distribution, although it was
originally characterized as a“consulting fee.” (Compl., 117.)

u See generally Oct. 30, 2008 Teld Membership Interest Purchase Agreement, attached as Exhibit 1-B.

2 See generally Oct. 30, 2008 Flangas Trust Membership Interest Purchase Agreement, attached as Exhibit 1-C;
see also Nov. 2008 Membership Interest Purchase Agreement, attached as Exhibit 1-D.

13 See generally Oct. 30, 2008 Membership Interest Assignment Agreement, attached as Exhibit 1-E.
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Go Global (i.e., Huerta) no longer owned an Eldorado membership interest. These transactions were
memorialized in various written agreements, none of which included Nanyah as a party.

C. The Relevant Agreements.

Nanyah's Contract Claims are entirely based on “the Purchase Agreement, the Membership
Interest Purchase Agreements, and the Amended and Restated Operating Agreement” (collectively,
the “ Purchase Agreements’).* Regardless of Nanyah’ s arguments to the contrary, none of the
Purchase Agreements state that the Eliades Defendants agreed to pay Nanyah $1,500,000.00 or
ensure that it received an Eldorado membership interest. On the contrary, the Purchase Agreements
state that the Rogich Trust agreed to negotiate with Nanyah (amongst others) to attempt to resolve its
“potential claim.” Notably, the Rogich Trust—not Teld, Eliades, nor the Eliades Trust—agreed to
be solely responsible for Nanyah’s claim. In fact, the Purchase Agreements require the Rogich
Trust to fully defend and indemnify the Eliades Defendants with respect to any such claim.

Specifically, the Purchase Agreements state as follows:

» October 30, 2008 Purchase Agreement between Go Global, Carlos Huerta, and the Rogich

Trust:®

= “[Go Global and Huerta] owns a membership interest ... in Eldorado Hills, LLC ...
equal or greater than thirty-five percent and which may be as high as forty-nine and
forty-four one hundredths (49.44%) of the total ownership interests in the Company.
Such interest, as well as the ownership interest currently held by [the Rogich Trust],
may be subject to certain potential claims of those entities set forth and attached
hereto in Exhibit ‘A’ and incorporated by this reference (‘ Potential Claimants’). [The
Rogich Trust] intends to negotiate such claimswith [Go Globa and Huerta s]
assistance so that such claimants confirm or convert the amounts set forth beside the
name of each said claimants into non-interest bearing debt, or an equity percentage to
be determined by [the Rogich Trust] after consultation with [Go Global and Huerta)

as desired by [Go Global and Huerta], with no capital calls for monthly payments,

14 Compl., 188.
5 None of the Eliades Defendants are parties to the October 30, 2008 Purchase Agreement.

Page 6 of 15

JA_003670



© 00 N oo o b~ W N P

*KENNEDY
e e e =
w N = o

/
*

[EY
IS

L)
702.562.8820

8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA 89148-1302

BAILEY
N N N N N N N N = = = = =
~ (e)] (6] 5 w N = o (o] (0] ~ ()] (&) ]

N
(e0)

and a distribution in respect of their claimsin amounts from the one-third (1/3'9)
ownership interest in [Eldorado] retained by [the Rogich Trust].” 6
= [Go Global and Huerta], however, will not be responsible to pay the Exhibit A
Claimants their percentage or debt. Thiswill be [the Rogich Trust’s] obligation,
moving forward....”
» October 30, 2008 Membership Interest Purchase Agreement between the Rogich Trust,
Teld, Go Global and Huerta: 8
= “[The Rogich Trust] isthe owner, beneficialy and of record, of the Membership
Interest, free and clear of all liens, encumbrances, security agreements, equities,
options, claims, charges, and restrictions, and [Teld] will receive at Closing good and
absolute title thereto free of any liens, charges or encumbrances thereon.”°
= “[The Rogich Trust] shall defend, indemnify, and hold [Teld] harmless from any and
all the claims of Eddyline Investments, LLC, Ray Family Trust, Nanyah Vegas, LLC,
and Antonio Nevada, LLC, each of whom invested or otherwise advanced the funds,
plus certain possible claimed accrued interest.”%°
= “ltisthe current intention of [the Rogich Trust] that such amounts be confirmed or
converted to debt, with no obligation to participate in capita calls or monthly
payments, a pro-rata distribution at such time as [Eldorado’ s] real property is sold or
otherwise disposed of. Regardless of whether thisintention isrealized, [the Rogich
Trust] shall remain solely responsible for any claims by the above referenced
entities set forth in this section above.” %

= “The'pro-ratadistributions’ hereinabove referenced shall mean equa one-third

16 October 30, 2008 Purchase Agreement, attached as Exhibit 1-F, Recital A (emphasis added).
o Id., § 4 (emphasis added).
18 The Eliades Trust is not a party to the October 30, 2008 Membership Interest Purchase Agreement. Further,

Eliades was only alimited party for the sole purpose of guaranteeing Eldorado’s pending bank loan. (Ex. 1-B, § 8(b).)
8 Id., 8 4(a) (emphasis added).

2 Id., 8 8(c) (emphasis added).

2 Id., 8 8(c)(i) (emphasis added).
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shares pursuant to the ownership set forth in Section 3 above, provided, that any
amounts owing to those entities set forth on Exhibit *D,” or who shall otherwise claim
an ownership interest based upon contributions or advances directly or indirectly to
[Eldorado] made prior to the date of this agreement, shall be satisfied solely by [the
Rogich Trust].”?

» “The parties agree that [the Rogich Trust] may transfer [the Rogich Trust’s]
ownership interest in [Eldorado] to one or more of the entities set forth in Exhibit ‘D’
to satisfy any claims such entity may have.”?3

= “[TheRogich Trust] confirms that certain amounts have been advanced to or on
behalf of [Eldorado Hills] by certain third parties, as referenced in Section 8 of the
Agreement. [The Rogich Trust] shall endeavor to convert the amounts advanced into
non-interest bearing promissory notes for which [the Rogich Trust] shall be
responsible. Regardless of whether the amounts are so converted, [the Rogich Trust]
shall defend, indemnify and hold harmless [Eldorado] and its members for any
claims by the parties listed below, and any other party claming interest in [Eldorado]
as aresult of transactions prior to the date of this Agreement against [Eldorado] or its
Members. ...

3. Nanyah Vegas, LLC (through Canamex Nevada, LLC) $1,500,000.00.”24
» October 30, 2008 Amended and Restated Operating Agreement between the Rogich Trust,
the Flangas Trust, and Teld:?®

= “The Rogich Trust will retain aone-third (1/3%) ownership interest in [Eldorado]
(subject to certain possible dilution or other indemnification responsibilities assumed

by the Rogich Trust in the Purchase Documents).” 2

2 Id., § 8(c)(ii) (emphasis added).
3 Id., § 8(g).
4 Id., Exhibit D (emphasis added).

& Eliades and the Eliades Trust are not parties to the Amended and Restated Operating Agreement. (Am. and
Restated Op. Agreement, attached as Exhibit 1-G.)

2 Id., Recital B (emphasis added).
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» “TheRogich trust shall indemnify and hold the Flangas Trust and Teld harmless from
and against the claims of any individuals or entities claiming to be entitled to a share
of profits and losses other than the Rogich Trust, the Flangas Trust and Teld, so as not
to diminish the one-third (1/3™) participation in profits and |osses by each of the
Flangas Trust and Teld.”?’

» January 1, 2012 Membership I nterest Assignment Agreement between the Rogich Trust
and the Eliades Trust:%®

» “Rogich has acquired aforty percent (40%) interest in Eldorado Hills, LLC, a Nevada
limited-liability company ... as of the date hereof... (Within the Rogich 40% isa
potential 1.12% interest of other holders not of formal record with Eldorado).”?°

= “Rogich has not, other than as previously stated, transferred, sold, conveyed or
encumbered any of his Forty Percent (40%) to any other person or entity prior to this
Agreement, except for the potential claims of .95% held by The Robert Ray Family
Trust and .17% held by Eddyline Investments, L.L.C.”*

D. Nanyah’s Alleged Damages.

On April 21, 2017, Nanyah served itsinitia disclosures pursuant to N.R.C.P. 16.1. With

respect to Nanyah's damages disclosure, Nanyah stated the following:

See Damages identified in Nanyah's Complaint. As interest is
continuing to accrue, Nanyah will supplement its damage cal culation on
appropriate intervals.!

Notably, the only “damages’ mentioned in Nanyah’s Complaint are the boilerplate $10,000.00
allegations required for subject matter jurisdiction.® Nanyah never supplemented its damages
disclosure throughout thislitigation. Nanyah never provided any calculations or evidence

showing the alleged value of Nanyah’s supposed membership interest in Eldorado. Nanyah never

27 Id., § 4.1(a).

3 Membership Interest Assignment Agreement, attached as Exhibit 1-H.

® Id., Recital A.

3 Id., § 3(c).

s Nanyah Vegas, LLC's NRCP 16.1 Case Conference Production, attached as Exhibit 2.
%2 See, e.g., Compl., 1193, 99.
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provided any information regarding the alleged amount or theory of damages for the various
Contract Claims and Tort Claimsit asserted against the Eliades Defendants.

1. ARGUMENT
A. L egal Standard.

“Summary judgment is appropriate and ‘ shall be rendered forthwith’ when the pleadings and
other evidence on file demonstrate that no ‘ genuine issue as to any material fact [remains] and that
the moving party is entitled to ajudgment as a matter of law.”” Wood v. Safeway, Inc., 121 Nev.
724, 729, 121 P.3d 1026, 1029 (2005) (quoting N.R.C.P. 56(c)). “[T]he non-moving party must, by
competent evidence, produce specific facts that demonstrate the presence of a genuine issue for
trial.” Elizabeth E. v. ADT Sec. Sys. W.,, Inc., 108 Nev. 889, 892, 839 P.2d 1308, 1310 (1992). The
non-moving party’ s burden must be borne on each and every element of its claimsfor relief;
“[w]here an essential element of aclaim for relief is absent, the facts, disputed or otherwise, asto
other elements are rendered immaterial and summary judgment is proper.” Barmettler v. Reno Air,

Inc., 114 Nev. 441, 446-47, 956 P.2d 1382, 1386 (1998).

B. The Eliades Defendants Do Not Owe Any Contractual Dutiesto Nanyah as an Alleged
Third-Party Beneficiary to the Pur chase Agr eements.

Nanyah's third-party beneficiary theory is comparable to the failed third-party beneficiary
argument in Lipshiev. Tracy Inv. Co., 93 Nev. 370, 566 P.2d 819 (1977). Although there was an
agreement whereby one party (Bonanza No. 2) agreed to pay a debt to Norman Lipshie, the other
contracting party (Tracy Investment Company) did not agree to assume any such debt. Notably, in

rejecting the third-party beneficiary claim against Tracy, the Court stated as follows:

Here, dthough Appellant was mentioned in the agreement and he would
indeed receive abenefit, there was no promise, at least on the part of Tracy,
to satisfy his indebtedness. The agreement between Tracy and Wolf
provides only that the obligation of Bonanza to Lipshie for the amount of
the extraordinary loan would survive the bankruptcy proceedings. The
matter of negotiations between Tracy and Wolf, the intent of the parties,
and the tenor of the agreement make it plain that Tracy did not assume, or
intend to assume, any obligation to Lipshie.

|d. at 379-380, 566 P.2d at 825 (emphasis added).
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The Eliades Defendants are in asimilar posture to Tracy. Nanyah cannot point to any
language within the Purchase Agreements (or any other written agreement) which shows that any of
the Eliades Defendants owed any sort of contractual obligation to Nanyah. On the contrary, the
Purchase Agreements merely state that the Rogich Trust would negotiate with Nanyah (amongst
others) to attempt to resolve its claim. Notably, the Rogich Trust—not Teld, Eliades, or the Eliades
Trust—agreed to be responsible for Nanyah’s potential claim.3 Even Nanyah admits that its
Eldorado membership interest was supposed to come from the Rogich Trust.3* As amatter of law,
the Eliades Defendants do not owe any contractual obligations to Nanyah as a third-party
beneficiary. Accordingly, summary judgment should be entered, dismissing all of the Contract
Claims against the Eliades Defendants.®

C. Summary Judgment Should be Entered Against Nanyah on its Tort Claims.

1. Nanyah's Tortious Implied Covenant Claimis Missing Many Reguired Elements.

A claim for tortious breach of the implied covenant of good faith and fair dealing only arises
if thereisa*“specia relationship” between the parties. Sate, Univ. and Comm. Coll. Sys. v. Sutton,
120 Nev. 972, 989, 103 P.3d 8, 19 (2004). Further, the plaintiff must prove that the alleged
tortfeasor engaged in “‘ grievous and perfidious misconduct.”” Id. (citation omitted). A tortious
implied covenant claim will only arisein “rare and exceptional circumstances.” Ins. Co. of the West
v. Gibson Tile Co., Inc., 122 Nev. 455, 461, 134 P.3d 698, 702 (2006) (citation omitted).

Thereis no basisfor any sort of specia relationship between Nanyah and the Eliades
Defendants. Nanyah's principal, Y oav Harlap, testified that he has never even spoken with
Eliades.*® The Eliades Defendants had absolutely no involvement with Eldorado when Nanyah

s See, e.g., Ex. 1-B, 8§ 8(0)(i).

% Nanyah’s Opp’'n to Mot. for S. Judg., 18:17-20, filed March 19, 2018 (“Based on the terms of the original

Purchase Agreement, the Membership Interest Purchase Agreements and the Eldorado Amended Operating Agreement,
Nanyah’s membership interest would come from part of the Rogich Trust’s membership interest rather than Eldorado
issuing an additional membership interest.”) (emphasis added).

% Because Nanyah's implied covenant claim isidentical to its breach of contract claim, (compare Compl., 92
with 197), summary judgment should be entered on those grounds as well. See Shaw v. CitiMortgage, Inc., 201
F.Supp.3d 1222, 1252 (D. Nev. 2016) (“It iswell established that a claim alleging breach of the implied covenants of
good faith and fair dealing cannot be based on the same conduct establishing a separately pled breach of contract
claim.”) (citations omitted).

3% Dep. Trans. of Yoav Harlap, 32:22-23, attached as Exhibit 3.
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provided its $1,500,000.00 to Huerta. Likewise, there is no evidence of any “grievous or perfidious
misconduct” by any of the Eliades Defendants that would permit Nanyah to pursue the “rare and
exceptional” claim of atortious breach of the implied covenant of good faith and fair dealing.
Further, “the implied covenant or duty of good faith and fair dealing does not create rights or
duties beyond those agreed to by the parties.” 17A C.J.S. Contracts 8§ 437. Nanyah cannot seek tort
liability based on the Purchase Agreements because there is nothing within those agreements which
imposes any sort of obligation on the Eliades Defendants for Nanyah's benefit. On the contrary, the
Purchase Agreements reiterate over and over again that only the Rogich Trust is responsible for
Nanyah's potential investment. Accordingly, summary judgment should be entered dismissing

Nanyah’ s tortious implied covenant claim against the Eliades Defendants.

2. Nanyah’s Civil Conspiracy Claimis Barred by the Intra-Corporate Conspiracy
Doctrine and the Lack of an Underlying Tort.

“ Agents and employees of a corporation cannot conspire with their corporate principal or
employer where they act in their official capacities on behalf of the corporation and not as
individuals for their individual advantage.” Collinsv. Union Fed. Sav. & Loan Ass'n, 99 Nev. 284,
303, 662 P.2d 610, 622 (1983).

Nanyah alleges that various owners/agents of Eldorado Hills (e.g., Teld, the Rogich Trust,
the Eliades Trust) conspired with one another in order to prohibit Nanyah from receiving its
membership interest. All of these conspiracy allegations relate back to two individuas making
decisions on behalf of Eldorado—Eliades and Rogich. In other words, Nanyah is alleging that
Eldorado conspired with itself. Therefore, there is no “combination of two or more persons,” a
necessary element for acivil conspiracy claim.

Further, “[c]ivil conspiracy requires the existence of an underlying tort.” Markey v. Bank of
Am., N.A., 2012 WL 3317789, at *3 (D. Nev. Aug. 10, 2012). Nanyah’'s Complaint failsto identify
any alleged tort supporting its conspiracy claim.®’ For the reasons stated above, Nanyah's |ast

remaining tort claim (tortious implied covenant claim) must be dismissed. Without an underlying

s Compl., 11 120-123.
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tort to support the conspiracy claim, it fails as a matter of law. Accordingly, summary judgment
should be entered dismissing al the Tort Claims.

D. Nanyah Cannot Proveits Alleged Damages.

[A] party must, without awaiting a discovery request, provide to other
parties ... [a] computation of any category of damages claimed by the
disclosing party making available for inspection and copying as under
Rule 34 the documents or other evidentiary matter, not privileged or
protected from disclosure, on which such computation is based,
including materials bearing on the nature and extent of injuries suffered.

N.R.C.P. 16.1(a)(1)(C). “[T]he ‘category of damages disclosure requires more than alist of the
broad types of damages.” Olaya v. Wal-Mart Stores, Inc., No. 2:11-cv-997-KJD-CWH, 2012 WL
3262875, at *2 (D. Nev. Aug. 7, 2012).% Thisrule also “*requires more than merely setting forth
the figure demanded.”” Max Impact, LLC v. Sherwood Group, Inc., No. 09 Civ. 902(JGK)(HBP),
2014 WL 902649, at *5 (S.D.N.Y. March 7, 2014) (citations omitted); accord CCR/AG Showcase
Phase 1 Owner, L.L.C. v. United Artists Theatre Circuit, Inc., No. 2:08-cv-00984-RCJ-GWF, 2010
WL 1947016, at *5 (D. Nev. May 13, 2010) (“[T]he word ‘ computation’ contemplates some analysis
beyond merely setting forth alump sum amount for a claimed element of damages.”) (citation
omitted).

Nanyah failed to comply with N.R.C.P. 16.1(a)(1)(C). Itsdisclosures do not contain any
information or evidence relating to Nanyah's alleged damages. As aresult, Nanyah does not have
any admissible evidence to proveits alleged damages. For example, it has not disclosed any
evidence or expert testimony which would show the value of Nanyah's supposed membership
interest in Eldorado. It has not disclosed the percentage of the membership interest to which it
believesit is entitled, and how that amount was calculated. The mere fact that Nanyah invested
$1,500,000.00 does not mean it has $1,500,000.00 in damages. Issuance of amembership interest in
acorporate entity does not guarantee repayment of the investment, especially if Eldorado is

unsuccessful. As stated in the Operating Agreement at the time of Nanyah' s alleged investment:

% Federal casesinterpreting rules of civil procedure are persuasive authority in Nevada courts. Exec. Mgmt. Ltd.
v. Ticor TitleIns. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) (citing Las Vegas Novelty v. Fernandez, 106 Nev. 113,
119, 787 P.2d 772, 776 (1990)).
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Each Member shall look solely to the Property of the Company for the
return of hisinvestment, and if the Property remaining after the payment
or discharge of the debts and liabilities of the Company is insufficient
to return the investment of each Member, such Member shall have no
recourse against the Company [or] any other Member, or their
employees and agents for indemnification, contribution, or
reimbursement.®

Members were only entitled to share in the “income, gains, losses, deductions, credit, or similar
items of , and to receive Distributions from, the Company....”*® Further, they were obligated to

make the following investment representation and warranty:

Economic Risk. By reason of each Member’s business and financial
experience, each Member has the capacity to protect such Member’s
interests in connection with the purchase of such Member’s Units and
can bear the economic risk of such Member’s proposed investment,
including the loss of the entire amount of the investment.*

Without admissible evidence supporting the value of Eldorado’ s supposed right to a membership
interest, the percentage amount of that membership interest, and that it would have actually been a
successful investment, all of Nanyah's claims (with the exception of declaratory relief and specific
performance) fail as a matter of law.
IV. CONCLUSION
For the foregoing reasons, summary judgment should be entered against Nanyah and in favor

of the Eliades Defendants with respect to the Contract Claims and Tort Claims.

DATED this 1st day of June, 2018.
BAILEY <+KENNEDY
By: /9 Joseph A. Liebman
DENNIS L. KENNEDY
JosePH A. LIEBMAN
Attorneys for Defendants
PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC
® Operating Agreement, attached as Exhibit 1-1, § 12.3
w0 Id., 88 2.18; 9.1; 17.12.
“ Id., § 17.5 (emphasis added).
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CERTIFICATE OF SERVICE

| certify that | am an employee of BAILEY <+*KENNEDY and that on the 1st day of June,
2018, service of the foregoing DEFENDANTS PETER ELIADES, INDIVIDUALLY AND AS
TRUSTEE OF THE ELIADES SURVIVOR TRUST OF 10/30/08, AND TELD, LLC’S
MOTION FOR SUMMARY JUDGMENT was made by mandatory el ectronic service through the
Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct copy

inthe U.S. Mall, first class postage prepaid, and addressed to the following at their last known

address:
MARK G. SIMONS, ESQ. Email: mark@mgsimonslaw.com
SIMONSLAW, PC
6490 So. McCarran Blvd., #20 Attorneys for Plaintiff
Reno, NV 89509 NANYAH VEGAS, LLC
SAMUEL S. LIONEL, ESQ. Email: dlionel @fclaw.com
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400 Attorneys for Defendant
Las Vegas, NV 89101 SIG ROGICH aka SIGMUND

ROGICH, Individualy and as
Trustee of THE ROGICH FAMILY
IRREVOCABLE TRUST, and
IMITATIONS, LLC

CHARLESE. (“CJ’) BARNABI JR. Emalil: ¢j@cohenjohnson.com
COHEN JOHNSON PARKER

EDWARDS Attorneys for Plaintiffs

375 E. Warm Springs Road, Suite 104 CARLOSA. HUERTA,
LasVegas, NV 89119 individually and as Trustee of THE

ALEXANDER CHRISTOPHER
TRUST, and GO GLOBAL, INC.

/s Sharon L. Murnane
Employee of BAILEY “*KENNEDY
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6/19/2018 12:16 PM
Steven D. Grierson
. CLERK OF THE COURT

OPPC

Mark G. Simons, Esq., NSB No. 5132

SIMONS LAW, PC

6490 S, McCarran Blvd., #C-20

Reno, Nevada, 89509

Telephone: (775) 785-0088

Facsimile: (775) 785-0087

Email: mark @ mgsimonslaw.com

—r

Attorneys for Nanyah Vegas, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual; CASE NO.: A-13-686303-C
CARLOS A. HUERTA as Trustee of THE .
ALEXANDER CHRISTOPHER TRUST,a DEPT. NO.: XXVl

11! Trust established in Nevada as assignee

of interests of GO GLOBAL, INC., a

12]| Nevada corporation; NANYAH VEGAS,

LLC, A Nevada limited liability company,

o © 00 N 00 O A w N

Plaintiffs,
14| V-

15|| SIG ROGICH aka SIGMUND ROGICH as

Trustee of The Rogich Family Irrevocable

16(| Trust, ELDORADO HILLS, LLC, a Nevada
limited liability company; DOES 1-X; and/or
17|| ROE CORPORATIONS I-X, inclusive,

18 Defendants.
/

NANYAH VEGAS, LL.C, a Nevada limited CONSOLIDATED WITH:
20| liability company,
CASE NO.: A-16-746239-C

21 Plaintiff,
V.

TELD, LLC, a Nevada limited liability

23 corgllparlly; PETEI? ELI#EA% ir:jdividually OPPOSITION TO ELIADES
and as Trustee of the The Eliades s
24|| Survivor Trust of 10/30/08; SIGMUND DEFENDANTS’ MOTION FOR

ROGICH, individually and as Trustee of SUMMARY JUDGMENT AND

25| | The Rogich Family Irrevocable Trust;
IMITATIONS, LLC, a Nevada limited COUNTERMOTION FOR

26|| liability company; DOES I-X; and/or ROE ~SUMMARY JUDGMENT
CORPORATIONS I-X, inclusive,

Defendants.

SIMONS LAW, PC
6490 8. McCarran
Blvd, #C-20

Reno, Nevada, 89500
(775) 785-0088

Case Number: A-13-686303-C
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1 OPPOSITION TO ELIADES DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AND
2 COUNTERMOTION FOR SUMMARY JUDGMENT
3
Nanyah Vegas, LLC (“Nanyah”) by and through its undersigned counsel Mark G.
4
5 Simons of SIMONS LAW, PC, submits the following opposition to the Motion for
gl | Summary Judgment filed by defendant Peter Eliades individually (‘Peter Eliades”) and
7/| as Trustee of the Eliades Survivor Trust of 10/30/08 (the “Eliades Trust”) and Teld, LLC
8| (“Teld”). Peter Eliades, the Eliades Trust and Teld will be jointly referred to as the
9 “Eliades Defendants” unless otherwise specified.
10
Concurrently, Nanyah files its countermotion for summary judgment seeking
11
1o|| summary judgment as follows:
(1) Nanyah invested $1.5 million into Eldorado Hills, LLC {“Eldorado”);
13
14 (2)  As successors in interest, the Eliades Defendants are liable for all of the
contractual obligations owed to Nanyah including repayment of Nanyah's
15 $1.5 million investment or the obligation to transfer a membership interest
16 to Nanyabh reflecting its $1.5 million investment;’
17 (3) Asdirect contracting parties, the Eliades Defendants afe liable for all of
the contractual obligations owed to Nanyah including repayment of
18 Nanyah’s $1.5 million investment or the obligation to transfer a
19 membership interest to Nanyah reflecting its $1.5 million investment.
20
21
22
o3 " The law is clear that Nanyah can plead in the altemative for damages and/or a claim
for specific performance in the event of a breach of contract. Earven v. Smith, 621
o4|| P.2d 41,43 (Az. Ct. App. 1980) ("Upon breach of a contract, the aggrieved party has
three remedies: (1) rescission, (2) refusal to recognize the breach and an action for
25| [specific] performance, and (3) treating the breach as terminating the contract and a suit
for damages.”). Further, under the doctrine of election of remedies, Nanyah is entitled
26/| to pursue all remedies, even inconsistent remedies such as specific performance and
o7|| damages, and must only make the election of which remedy it desires prior to entry of
judgement. Graybill v. Attaway Constr. & Assocs., LL.C, 802 S.E.2d 91, 97 (2017) (“an.
28| | election of remedies should be made before the entry of judgment.”).
SIMONS LAW, PC ‘ 2
6490 S, McCarran
Blvd,, #fC-20
Reno, Nevada, 89509
(775) 785-0088

JA_003682



SIMONS LAW, PC
6490 8. McCarran
Blvd., #C-20

Reno, Nevada, 89509
(775) 785-0088

= R - - e = T * L D S ' B\ B

N NN NN N DN D NN 2+ 4 a4
0o ~N O O A W N =2 O € 0o ~N O bR W -

TABLE OF CONTENTS

BASIS OF NANYAH’S CLAIMS.

UNDISPUTED FACTS MANDATING SUMMARY JUDGMENT IN
NANYAH’S FAVOR AND DENIAL OF THE ELIADES DEFENDANTS’
MOTION.

A

B.

D.

E.

NANYAH INVESTED $1.5 MILLION INTO ELDORADO.

ROGICH AND THE ROGICH TRUST ADMIT AND CONFIRM
NANYAH’S $1.5 MILLION INVESTMENT INTO ELDORADO.

1. THE OCTOBER 30, 2008, PURCHASE AGREEMENT.

2. THE OCTOBER 30, 2008, MEMBERSHIP INTEREST
PURCHASE AGREEMENTS.

3. THE OCTOBER 30, 2008, ELDORADO AMENDED
AND RESTATED OPERATING AGREEMENT
EXPRESSLY CONFIRMS NANYAH’S $1.5 MILLION
INVESTMENT INTO ELDORADO.

4. ROGICH TRUST’S JANUARY 1, 2012, ASSIGNMENT
OF INTEREST IN ELDORADO.

IT IS UNDISPUTED THAT THE DEFENDANTS NEVER
INFORMED NANYAH OF THEIR SECRET PLAN TO NOT
REPAY NANYAH ITS $1.5 MILLION INVESTMENT.
PETER ELIADES DEPOSITION.

DOLORES ELIADES DEPOSITION.

THE ELIADES DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT MUST BE DENIED.

A.

THE ELIADES DEFENDANTS OWE CONTRACTUAL
OBLIGATIONS TO NANYAH.

THE ELIADES DEFENDANTS OWE FIDUCIARY
OBLIGATIONS, AND, THEREFORE, THERE IS A SPECIAL
RELATIONSHIP TO NANYAH.

NANYAH'S CONSPIRACY CLAIM IS VALID.
3

10

10

ik

12

13

15

16

17

19

19

21

28

JA_003683



1 D. NANYAH’'S DAMAGES ARE UNDISPUTED AND ADMITTED. 30
2 V. NANYAH'S COUNTERMOTION FOR SUMMARY JUDGMENT MUST
3 BE GRANTED. 34
4 A. NANYAH INVESTED $1.5 MILLION INTO ELLDORADO. 34
5 B. AS SUCCESSORS IN INTEREST, THE ELIADES DEFENDANTS
6 » ARE LIABLE FOR ALL OF THE CONTRACTUAL OBLIGATIONS
OWED TO NANYAH INCLUDING REPAYMENT OF NANYAH’S
7 $1.5 MILLION INVESTMENT OR THE OBLIGATION TO
8 TRANSFER A MEMBERSHIP INTEREST TO NANYAH
REFLECTING ITS $1.5 MILLION INVESTMENT. 37
9
C. AS DIRECT CONTRACTING PARTIES, THE ELIADES
10 DEFENDANTS ARE LIABLE FOR ALL OF THE CONTRACTUAL
11 OBLIGATIONS WED TO NANYAH INCLUDING REPAYMENT OF
NANYAH’S $1.5 MILLION INVESTMENT OR THE OBLIGATION
12 TO TRANSFER A MEMBERSHIP INTEREST. 39
13| v CONCLUSION. 39
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
SIMONS LAW, PC 4
6490 8. McCarran
Blvd, #C-20
Reno, Nevada, §9509
(775) 785-0088

JA_003684



L BASIS OF NANYAH’S CLAIMS.
2 Nanyah invested $1.5 million in Eldorado. All the defendants agreed Nanyah
3 was entitled to repayment of its $1.5 million investment or that Nanyah would be issued
: a membership interest reflecting its investment. The defendants all acknowledged and
g|| admitin testimony, in Court documents and in all the various contracts the existence
7!| of Nanyah’s $1.5 million investment into_ Eldorado and that Nanyah was owed the
8 repayment of the $1.5 million or the issuance of a mémbership certificate.
9 Contrary to the Eliades Defendants’ hyperbole, they are not named in this action
::) because they are allegedly deep pocket defendants. See Mot., p. 3:16. Instead they
10! are liable in this action due to both their contractual obligations and their participation in
13|| conduct that was perpetrated to deprive Nanyah of its investment. The Eliades
14|11 Defendants motion makes the following arguments. i:irst, that they have no contractual
15 obligations to Nanyah as an alleged third-party beneficiary of the various contracts.
16 Second, that there is no special relationship supporting the tort claim of breach of the
:; implied covenant of good faith and fair dealing. Third, that the civil conspiracy claim is
19 barred by the intra-corporate conspiracy doctrine. And finally, that Nanyah cannot
20|| prove its damages. Each of these arguments are baseless and the motion must be
211| denied.
22 il UNDISPUTED FACTS MANDATING SUMMARY JUDGMENT IN NANYAH’S
23 FAVOR AND DENIAL OF THE ELIADES DEFENDANTS’ MOTION.
24 Subsequent to the Court’s denial of Nanyah’s prior motion for summary
25 judgment, the following depositions have occurred: Rogich, Rogich’s chief financial
20 officer Melissa Olivas (“Olivas”), Peter Eliades and Dolores Eliades. Dolores Eliades
z; was the managing member of TELD during the relevant periods of time discussed
e | °
R, Nevada, 89509
(775) 785.0088
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1| herein.
2 The foregoing depositions, in conjunction with Eldorado’s business records,
3 conclusively demonstrate that Nanyah invested $1.5 million into Eldorado; that Rogich
: ‘confirmed” and represented that Nanyah was owed $1.5 million for investing in
6 Eldorado; that Rogich would pay Eldorado $1.5 million obligation owed to Nanyah or
7|| would receive the transfer of a membership interest in Eldorado from Rogich equivalent
8|| to the value of such investment.
9 When the evidence is undisputed, a trial on the issue is unwarranted and a party
10 is entitled to summary judgment as a matier of right. Nw. Motorcvcle Ass'nv. U.S.
1; Dep't of Agric., 18 F.3d 1468, 1471 (9th Cir. 1994} ("The purpose of summary judgment
13/1 s to avoid unnecessary trials when there is no dispute as to the facts before the
14|| court."). Inthe present case, there are no facts fn dispute that prevent the entry of
15/| summary judgment in Nanyah’s favor.
16 A.  NANYAH INVESTED $1.5 MILLION INTO ELDORADO.
1; 1. Carlos Huerta (“Huerta”) was the Managing Member of Eldorado during
19 the time period 2005 through October 31, 2008. See Exhibit 1, Eldorado Hill's Moticn
20| | for Partial Summary Judgment, p. 2_, 118 ("Huerta was a manager of Eldorado from 2005
21| through October 31, 2008.”). This admission is binding upon this.Court asa
22 judicial admission. See St. Paul Mercury Ins. Co. v. Frontier Pacific Ins. Co., 111
23 Cal.App.4th 1234, 1248, 4 Cal.Rptr.3d 416, 428-429 (Cal. Ct. App. 2003), (“In summary
2: judgment or summary adjudication proceedings, ‘[a]dmissions of material facts made in
o6|| @n opposing party's pleadings are binding on that party as ‘judicial admissions.” They
27|! are conclusive concessions of the truth of those matters, are effectively removed
28
°
R, Nevads, 89509
(775) 783-0088
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11| as issues from the litigation, and may not be contradicted by the party whose
2 pleadings are used against him or her.”” (emphasis added)). 2
3 .
2. Eldorado’s original Operating Agreement (“Eldorado Operating
4 .
5 Agreement”) vested Huerta, as principal of Go Global, Inc., with Managing Member
g|| responsibilities for Eldorado. Exhibit 2, Eldorado Operating Agreement, 5.3(a) and
7| Exh.AZ
8 3. The Eldorado Operating Agreement expressly provided that Huerta “‘may
9
bind the Company in all matters. .. " Exh. 2, Exh. A (emphasis added).
10
11 4. Eldorado’s Managing Member Huerta also testified that he was vested
12|| Wwith the authority of being the Managing Member for Eldorado during the years 2006
13|| through 2008. Exhibit 4, Huerta Deposition excerpts, p. 7:20-8:2. 4
14 5.  Eldorado’s Managing Member Huerta also testified he was responsible for
15 soliciting investors for Eldorado. Exh. 4, p.7:2-7.
16
6. Rogich admits that Huerta had the authority to solicit investors into
17 _
18 Eldorado. Exhibit 5, Sig Rogich Deposition excerpts, p. 28:6-21.5
19
20 2 Reyburn Lawn & Landscape Designers, Inc. v. Plaster Development Co., Inc., 255
P.3d 268, 276-277 (Nev. 2011} (“Judicial admissions are defined as deliberate, clear,
o1 || unequivocal statements by a party about a concrete fact within that party's
knowledge.”); 32 C.J.S. Evidence § 628 (May 2010) (“Admissions in a pleading have
oo|| the effect of withdrawing a fact from issue and eliminating the necessity of proof relating
to the fact so admitted . . . .").
23|
¥ See‘also Simons' Aff. at 4. For clarification, as detailed herein there are three (3)
24|| Eldorado operating agreements that are involved in this case: Eldorado’s original
Operating Agreement (Exhibit 2), the Amended and Restated Operating Agreement
25 {Exhibit 12) and the First Amendment to the Amended and Restated Operating
og|| Agreement (Exhibit 18). ‘
o7|| * See also Simons’ Aff. at 5.
28|| 5 See also Simons’ Aff. at 16.
SIMONS LAW, PC 7
6490 5. McCarran
. Bhd., #C-20
Reno, Nevada, 89509
(775} 785-0088
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1 7. As Managing Member of Eldorado, Huerta had the authority to bind
2/| Eldorado to repay Nanyah’s investment. Exhibit 6, Melissa Olivas Deposition excerpts,
3 _
p. 105:11-13.8
4 .
5 8. Rogich has admitted and agreed that Huerta’s responsibilities as
g|| Managing Member of Eldorado was to “take care of everything” including the authority
7!{ tosetup bank accounts, deposit and withdraw funds from the bank accounts and all
8|| aspects of the accounting and investors for Eldorado. Exh. 5, Sig Rogich deposition
91| excemts, p. 25:13-21; p. 43:9-24; p.79:3-6
10
9. Rogich also admits that Huerta had the responsibility to handle all the
11 ‘
12 financing for Eldorado. Id., p. 75:15-18.
13 10.  Eldorado’s Managing Member Huerta admits that Nanyah invested $1.5
141| million into Eldorado. See Exhibit 7, Declaration of Carlos Huerta, 9i8.
15 11, Nanyah’s $1.5 million investment was deposited into Eidorado’s bank
16 '
account. Exhibit 8, Eldorado Bank Statement; see also Exh. 5, 9.7
17
15 12.  Eldorado’s internal business records confirm that Nanyah invested $1.5
19! | million into Eldorado. Exhibit 9, Eldorado Capital Account Detail; see also Exh. 3, 15.8
20 13.  Eldorado’s Managing Member Huerta testified regarding Nanyah's
21| | investment of $1.5 million into Eldorado as follows:
22 a million and a half was sent from Mr. Harlap on behalf of his entity,
23 Nanyah Vegas, LL.C, and Eldorado Hills, LLC, received that
24
o5 ® See also Simons’ Aff. at 1[7.
26 7 See also Simons’ Aff. at 8.
27|] 8 See also Simons’ Aff. at 9.
28
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1 $1,500,000.
2| Exh. 4, Huerta Deposition excerpts, p. 64:11-13 (emphasis added).
3 ‘
14.  Eldorado’s Managing Member Huerta testified Eldorado treated Nanyah’s
4
5 $1.5 million investment as a “capital contribution” into Eldorado as follows: ‘It was a
g|| capital contribution to Eldorado Hills, LLC.” Id. p. 51:25-52:1 (emphasis added).
7 15.  Eldorado’s Managing Member Huerta also testified that during the Buyout
8| he specifically discussed Nanyah’s $1.5 million investment with Rogich and Rogich
9 affirmed, promised and represented that he was going to repay Nanyah’s investment
10
after buying Go Global’s interest as follows:
11
12 Q.  What was said about Nanyah Vegas specifically?
13 A. That he [Rogich] would pay them the amount that they invested.
14 Q. He [Rogich] said that about Nanyah?
15 A. Yes. |
16 ,
Q. Did he know about Nanyah before October 20087
17 '
A. Yes.
18 :
19 Exh. 4, p. 33:1-10.
20 16.  Eldorado’s Managing Member Huerta also testified that he and Rogich
2111 specifically discussed including Nanyah's $1.5 million investment in the Purchase
22 Agreement and the Membership Interest Purchase Agreements to confirm Nanyah's
23
membership interest and to confirm Eldorado’s obligation to Nanyah as an investor as
24
follows:
25
26 Q. ... | talked to Mr. Rogich specifically about all the investors.
They're not only mentioned in Exhibit 1 [to the Purchase
27 Agreement], they're also mentioned in the documents with TELD
and Flangas and Eliades.
28 :
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1d., p. 37:21-25.

2 17.  Eldorado’s Managing Member Huerta testified repeatedly {hat Nanyah
3
was included in the Purchase Agreement and the Membership Interest Purchase
4
5 Agreements with Rogich because Nanyah “was an integral party” as follows:
6 We discussed this agreement several times, reviewed different drafts,
discussed it. Nanyah Vegas was an integral part of this agreement. |
7 wanted to make sure that all the investors showed up on the
agreement.
8
9 Id., p.48:2-6 (emphasis added).
10 B. ROGICH AND THE ROGICH TRUST ADMIT AND CONFIRM NANYAH'S
$1.5 MILLION INVESTMENT INTO ELDORADO.
11
12 1. THE OCTOBER 30, 2008, PURCHASE AGREEMENT.
13 18. On October 30, 2008, Go Global, Inc. (“Go Global”) and the Rogich Trust

14| | entered into a Purchase Agreement whereby the Rogich Trust agreed to acquire Go

15 Global's membership interest in Eldorado (the “Purchase Agreement). Exhibit 1‘0,
16
Purchase Agreement.?
17
18 19.  The Purchase Agreement’s terms state that Go Global’s interest in

19|| Eldorado, which the Rogich Trust was acquiring, was subject to dilution based upon the

20} additional investment made by Nanyah into Eldorado. Exh. 10, Recitals, A.

21 20.  The Rogich Trust agreed to be fully responsible as the new Managing
22 Membe‘r in Eldorado_ for repayment of Nanyah's $1.5 million investment in Eldorado
Zj and/or agreed it would issue membership interest to Nanyah out of the Rogich Trust's
o5 interest. Id.

26 21.  Rogich Trust agreed that if Nanyah's investment was converted into a
27

28! ° See also Simons’ Aff. at 110.
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1|| membership interest, as a member Nanyah would not be subject to any capital calls.
2 Id.
3
22.  Rogich Trust also agreed that if Nanyah's investment was converied into a
4
5 membership interest in Eldorado, Nanyah's interest would be deducted from and paid
6 from the Rogich Trust's membership interest in Eldorado. |d.
7 23.  Eldorado’s Managing Member Huerta specifically represented and
8/| warranted to Rogich and the Rogich Trust that Nanyah had invested $1.5 million in
9 Eldorado, and Nanyah's investment was specifically identified in the Purchase
10
Agreement at Exhibit A. Id., 4.
11
2. THE OCTOBER 30, 2008, MEMBERSHIP INTEREST PURCHASE
12 AGREEMENTS.
13
24.  Concurrent with the purchase of Go Global’s interest in Eldorado, the
14
15 Rogich Trust also entered into two (2) Membership Interest Purchase Agreements, one
1g|| With Teld and the other with the Albert Flangas Revocable Living Trust u/a/d July 22,
17|| 2005 (“Flangas Trust”). Exhibit 11,® excerpts of the Teld Membership Interest
181\ Purchase Agreement, pp. 1, 2, 4, 12, 19 and Exhibit D.
19 25.  The Teld Membership Interest Purchase Agreement was executed by
20
Rogich individually and as Trustee of the Rogich Trust, Teld and Peter Eliades
21 '
- individually. Exh. 11, p. 19.
o3 26.  Inthe Teld Membership Interest Purchase Agreement, Rogich and the
24|| Rogich Trust admit and confirm that Nanyah invested $1.5 million into Nanyah at
25/ 1" Exhibit D which clearly and unequivocally states the following:
26 '
27
10 See also Simons’ Aff. at 11.
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Seller [Rogich and the Rogich Trust] confirms that certain amounts
have been advanced to or on behalf of the Company [Eldorado] by
certain third-parties [including Nanyah], as referenced in Section 8 of
the Agreement.

—

3. Nanyah Vegas, LLC .., $1 ,506,000 .
Exh. 11, at Exh. D.
27.  Rogich testified that he represented and affirmed that in Exhibit D of the
Teld Membership Interest Agreement that Nanyah had invested $1.5 million into

Eldorado. Exh. 5, p. 142:3-10 (emphasis added).

L I = T N = > R & ; B - U ' B \V

28.  In addition to the clear and unequivocal language that “confirms”
1111 Nanyah’s investment of $1.5 million into Eldorado contained in Exhibit D, Section 8(c)

of the Teld Membership Interest Purchase Agreement also clearly identify Nanyah'’s

13 :

$1.5 million investment and state the following:
14

Seller [Rogich and the Rogich Trust] shall defend, indemnify and
15 Hold Buyer harmless from any and all the claims of ... Nanyah . . . each
16 of whom invested or otherwise advanced . . . funds.. ...
17 (i) It is the current intention of Seller [Rogich and the
Rogich Trust] that such amounts be confirmed or

18 converted to debt . ...
19

Exh. 11, p. 12, Section 8(c) (emphasis added).
20
o1 29.  Rogich again testified that he represenied and affirmed that Nanyah had

oo|| invested $1.5 million into Eldorado under Section 8(c) when he executed the Teld

23|| Membership Interest Purchase Agreement. Exh. 5, p. 143:12-144:1.

24 3. THE OCTOBER 30, 2008, ELDORADQ AMENDED AND
o RESTATED OPERATING AGREEMENT EXPRESSLY
CONFIRMS NANYAH’S $1.5 MILLION INVESTMENT INTO
26 ELDORADO.
27 30.  Concurrently with the Rogich Trust’s purchase of Huerta/Go Global's
28 '
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1] | interest in Eldorado, and its resale of a portion of that interest to Teld, all these parties
2!| entered into an Amended and Restated Operating Agreement of Eldorado Hills, LLC
3.
("Amended Operating Agreement”). Exhibit 12, Amended Operating Agreement. 11
4
5 ' 31.  The Eidorado Amended Operating Agreement specifically incorporated
g|| Exhibit D from the Membership Interest Purchase Agreements signed by Teld. Exh. 12,
7|| p. 1, Recital A,
8 32.  As amatter of law, Eldorado, Rogich, the Rogich Trust, Peter Eliades,
9 Teld and the Eliades Trust are conclusively bound by Eldorado’s Amended Operating
10
Agreement’s confirmation of Nanyah's $1.5 million investment and that Nanyah was
11 :
12 deprived of a membership interest in Eldorado. See NRS 47.240(2).
13 33. Because Nanyah's $1.5 nﬂillion investment into Eldorado is recited in the
14| Purchase Agreement, the Teld Membership Interest Purchase Agreement and in
15/] Eldorado’s Amended Operating Agreement, Nanyah is entitled to a membership
16 interest and/or full repayment of its investment, as this fact is conclusively established
17 .
and must be treated as true and uncontestable by this Court. Harpaz v. Laidlaw
18 , _
19 Transit, Inc., 942 A.2d 396, 412 (2008) (“the conclusive presumption . . . attaches and
20|| the employer is barred from contesting . . . .”); Kusior v. Silver, 54 Cal. 2d 603, 619,
21|| 354 P.2d 657, 668 (1960) (“A conclusive presumption is in actuality a substantive rule
221 of law.”).
2
8 4, ROGICH TRUST’S JANUARY 1, 2012, ASSIGNMENT OF
24 INTEREST IN ELDORADO.
25 34.  Rather than honor their contractual and fiduciary obligations to Nanyah to
26
27
1 See also Simons’ Aff. at f12.
28
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11 repay Nanyah its $1.5 million investment or document its membership interest in
2 Eldorado, the defendants secretl'y conspired for Rogich and the Rogich Trust to transfer
3 : .
its interest in Eldorado to the Eliades Trust allegedly in late 2012, pursuant to a
4
5 Membership interest Assignment Agreement (“Secret Membership Assignment”). 12
g|| Exhibit 14, Secret Membership Assignment. 13
7 35.  Based upon the terms of the original Purchase Agreement, Rogich and
8/| the Rogich Trust agreed that any assignees of its purchase of Huerta/Go Global’s
9 membership interest (which membership interest was subject dilution for Nanyah’s
10
- interest) would remain subject to and be bound by the terims of the Purchase
11
12 Agreement as follows:
13 Binding Effect. This Agreement shall be binding on. . . . successors and
permitted assigns of the parties hereto.
14
Exh. 10, 17(j).
15 (i)
16 36.  In addition, the Teld Membership Purchase Agreement, also states that
17|| the terms of the agreement are binding on all successors as follows:
18 Binding Effect. This Agreement shall be binding on. . . . successors and
19 permitted assigns of the parties hereto.
onl| Exh. 11, 19().
21(| 117
2211 171
2
8 Iy
24
25|| 12Concurrent documents demonstrate that this alleged transfer occurred in August,
o8 2012 and that the Secret Membership Assignment was backdated to January 1, 2012.
See e.g., Exhibit 13. See also Simons’ Aff. at 713.
27
13 See also Simons’ Aff. at J14.
28
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1 C. IT IS UNDISPUTED THAT THE DEFENDANTS NEVER INFORMED
5 NANYAH OF THEIR SECRET PLAN TO NOT REPAY NANYAH ITS $1.5
MILLION INVESTMENT. .
3
37.  This Court must accept as a stipulated fact that the defendants never
4
5 informed Nanyah of the Secret Membership Assignment or the defendants’ secret
g|| transfer of the Rogich Trust's membership interest in Eldorado to the Eliades Trust.
71| This is because Nanyah’s Complaint in the consolidated action A-1 6-746239-C assers
8|| the following facts:
9 82.  Rogich Trust, Sigmund Rogich, Teld, Peter Eliades and the Eliades
10 Trust never informed Nanyah of the Eliades Trust Acquisition
and/or the Eldorado Resolution. '
11
12 Nanyah’s Complaint, 182. Defendants admit that they never informed Nanyah of the
13| | Secret Membership Agreement or that the Rogich Trust allegedly transferred its interest
14|| in Eldorado to Teld. Defendants’ First Amended Answer, 1j82. Defendants are
157 conclusively barred from attempting to alter, contest or change this stipulated fact.™
16 38.  Up until December 2012, Nanyah had always been informed by Eldorado
17
18 that its investment would be documented by a membership interest or repaid. Exhibit
19/| 15, Harlap Deposition, p.18:10-16.15
20 39. It was not until sometime in December 2012, that Nanyah was advised
21|| that Rogich and the Rogich Trust had 'secretly agreed to transfer its interest in Eldorado
22 to the Eliades Trust without issuing Nanyah any interest in Eldorado and without
23
repaying Nanyah its $1.5 million. See Exhibit 16, Declaration of Yoav Harlap, 12.
24
25
og|| ¢ See e.g., Nevada Pattern Jury Instruction 2.06 (“If counsel for the parties have
stipulated to any fact, you will regard that fact as being conclusively proved.”).
27
15 See also Simons' Aff. at f15.
28
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1|| Based upon the receipt of this information, Nanyah believed such action was a
2 repudiation of the defendants’ obligations to it to repay its $1.5 million investment
3
and/or to transfer to it a membership interest in Eldorado. Id., 118.
4
5 D. PETER ELIADES DEPOSITION.
6 40.  Peter Eliades testified that he knew and understood that pursuant to the
7| terms of the Original Purchase Agreement and the Membership Interest Purchase
8|| Agreement between Peter Eliades, Teld, LLC, and the Rogich Family irrevocable Trust,
9 that the membership interest Rogich was adquiring from Go Global was subject to the
10
contractual duties owed by Eldorado and Rogich to Nanyah to repay the $1.5
11
12 million investment and/or to issue a corresponding membership interest to
13|| Nanyah. Specifically, Peter Eliades testified that he was aware of the contractual
14/ | obligation owed to Nanyah because ‘[tlhat's the way it was.” Exhibit 16, Peter Eliades
15 Deposition excerpt, p. 21:20-22;5. 18
16
41.  Peter Eliades also testified that the Rogich Trust's original acquisition of
17
18 the Go Global membership interest—which Nanyah had a claim in—was binding on him
19| | and Teld as follows:
20 Q. Did you understand that when you acquired some of the Rogich
- Trust interests that it held in Eldorado Hills, that it was still subject
21 to the terms and conditions of this original purchase agreement?
22
A Yes.
23
o4 Id., pp. 29:24-30:4 {emphasis added).
5 42.  Peter Eliades also testified that under the terms of his agreements with
26| Rogich and the Rogich Trust, Rogich always admitted Rogich was liable to repay
27
28|| 6 See also Simons’ Aff. at §j16.
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1| Nanyah its $1.5 million investment as follows:
2 Q Who was going to be responsible, under
3 your understanding of the deal, for the Nanyah
Vegas, LLC, claim?
4 .
A Well, [Rogich] represented to me that it was
3 always Mr. Rogich that would be responsible for --
8 for that.
7! M., pp., 40:22-41:2 (emphasis added).
8 43.  Peter Eliades testified that under the terms of his agreements with Rogich
9 and the Rogich Trust, that Rogich would comply with the terms of the agreements and
10
repay Nanyah its investment as follows:
11
12 Q Okay. So as | understand it, you
understood that Mr. Rogich would always comply
13 with the terms of the agreement and take care of
these individuals or investors?
14
A 100 percent.
15
16(| 1d., p., 42:10-14.
17 E. DOLORES ELIADES DEPOSITION.
18 44.  Dolores Eliades, was the Managing Member of Teld during 2008.
19 Exhibit 21, Dolores Eliades Deposition excerpts, p. 17:19-22 (“You are identified as a
20
21 managing member. Is that what you understood your position was in Teld at the time?
m 17
50 A. Yes.”).
23 45.  Dolores Eliades testified that Rogich and the Rogich trust promised and
24} represented to her and Teld, that Rogich would repay Nanyah its $1.5 million
25 investment into Eldorado as follows:
26
27
7 See also Simons’ Aff. at §20.
28
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.

Was there ever a time where Sig Rogich said,

“I'm not going to pay Nanyah Vegas, LLC the monies that

are owed to it"?

MR. LIONEL: I'm going to object to that.- No
foundation. You are leading the witness. You are
asking her to speculate.

BY MR. SIMONS:
Go ahead.

He had always said he was going to pay.

Exh. 21, pp. 30:22-31:5 (emphasis added).

46.  Dolores Eliades, the Managing Member of Teld, testified that Rogich and

the Rogich Trust were obligated to repay Nanyah's investment into Eldorado on behalf

of Eldorado as follows:

Q.

A.

What did you understand was the agreement by
the Rogich Trust with regards to the obligation called
out here for Nanyah Vegas, LLC?

They were

MR. LIONEL:- Objection.- Objection.- The

writing speaks for itself.

BY MR. SIMONS:

Q.  Okay.

A. That they were going to take care of the
debt,

Q. Okay. What do you mean by "take care of the
debt"?

A. They were supposed to pay it.

Q. Okay. They would be Sig Rogich was supposed

to pay this debt?

MR. LIONEL: Objection.- Leading the witness.
You are testifying, Counsel.

THE WITNESS: Sig Rogich or his entity.

18
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111 Id., pp. 24:14-25:7 (emphasis added).
2|l m. THE ELIADES DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT MUST
3 BE DENIED.
4 A. THE ELIADES DEFENDANTS OWE CONTRACTUAL
5 OBLIGATIONS TO NANYAH. :
6 The Eliades Defendants’ motion for summary judgment argues that the Eliades
7|| Defendants do not have any contractual obligations to Nanyah. Mot., pp. 10-11.
8/| However, the contention is baseless in that the Eliades Defendants clearly ignore the
9 terms of the original Purchase Agresment, the Teld Membership Purchase Agreement
10
and Eldorado’s Amended Operating Agreement, all contracts the Eliades Defendants
11
12|| are parties to and all contracts that subject them to direct contractual claims by Nanyah
13| relating to Nanyah’s $1.5 million invéstment.
14 Initially, the Purchase Agreement states that the terms of the agreement are
15 binding on all of the Rogich Trust’s successors and assignees. Exh. 10, 17() (“Binding
16 Effect. This Agreement shall be binding on. . . . successors and permitted assigns of
17 ‘ _
18 the parties hereto.”). Peter Eliades also admits that when he and Teld signed the Teld
19 Membership Interest Purchase Agreement acquiring the Rogich Trust's membership
20| interest in Eldorado, they took such membership interest subject to and liable for
2111 repayment of Nanyah's $1.5 million investment or transfer of a membership interest to it
22| | as documented in the original Purchase Agreement as follows:
23
Q. Did you understand that when you acquired some of the Rogich
24 Trust interests that it held in Eldorado Hills, that it was still subject
o5 to the terms and conditions of this original purchase agreement?
26 A Yes. _
27| Id., pp. 29:24-30:4 (emphasis added). This admission is binding and dispositive of the
_ 28
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11| Eliades Defendants’ arguments since this is a clear admission of liability.
2 Accordingly, as Peter Eliades admits, when Peter Eliades, Teld and the Eliades
3 Trust entered into the various contracts acquiring the Rogich Trust's membership
: interest in Eldorado, under the terms of the Purchase Agreement and the Teld
6 Membership Purchase Agreement, these defendants took such membership interest
7|| subjectto and liable for the contractual obligation to repay Nanyah'’s its $1.5 million
8|| investment or transfer a corresponding membership interest to it.
9 The law is cllear that Peter Eliades, Teld and the Eliades Trust, as successors to
10 the assignment of Go Global’'s membership interest via Rogich’s acquisition, are each
:; in contractual privity with Nanyah as an express third-party beneficiary of those
13|| contracts. See Mason v. Telefunken Semiconductors Am., LLC. 797 E.3d 33, 40 (1st
14|| Cir. 2015) (“a successor in interest to a contract . . . is bound by the meaning assigned
15| toits terms by the original parties. . .."); In re Parrott Broad. Ltd. P'ship, 492 B.R. 35, 42
16 (Bankr. D. Idaho 2013) (“An assignee who covenants with the lessee to perform all fhe
:Z obligations in the original lease is liable to the lessee on privity of contract.” (citation
19 omitted)); Chicago Title & Tr. Co. v. GTE Directories Corp.. 1995 WL 584419, at *2
oo|| (N.D.Ill. 1995) (“When an assignee assumes the obligations of the original lease, privity
21]| of contract is established. The assignee becomes liable under the lease itself . . . 7).
22 In addition, Eldorado Hil's Amended Operating Agreement confirms and admits
23 Nanyah’s $1.5 million investment and that Nanyah was entitled to a membership
z: interest commensurate with its investment and/or Eldorado was obligated to repay the
26 $1.5 million investment. First, the Eldorado Amended Operating Agreement specifically
27|| incorporated Exhibit D from the Membership Interest Purchase Agreements signed by
28
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11| Rogich, the Robich Trust, Peter Eliades and Teld--which exhibit expressly confirms
2 Nanyah invested $1.5 million into Eldorado --and was entitled to repayment of its
3 investment or the issuance of its membership interest as part and parcel of the
: Eldorado Amended Operating Agreement. Exh. 12, p. 1, Recital A. Again, Exhibit D
6 from the Membership Interest Purchase Agreements contained all the parties’ express
7|| admissions and confirmations that Nanyah invested $1.5 million into Eldorado and that
8|| Nanyah would be issued a membership interest from Rogich and/or repaid its $1.5
° million investment,
10 Moreover, the Eldorado’s Amended Operating Agreement specifically details that
:; the Rogich Trust’s interest in Eldorado was subject to Nanyah’s contractual claims for
13|| repayment and/or a portion of the membership interest. Exh. 12, p. 1, Recital B.
14 Based upon the foregoing, there are clear contractual obligations owed by the
15/ Eliades Defendants, and each of them, to Nanyah as successors in interest under the
16 Purchase Agreement, the Teld Membership Interest Purchase Agreement and/or under
7 Eldorad’s Amended Operating Agreement's contractual terms and conditions.
:: Consequently, the motion must be denied as the Eliades Defendants’ motion is without
20|| Merit as they do in fact owe contractual duties to Nanyah.
21 B.  THE ELIADES DEFENDANTS OWE FIDUCIARY
OBLIGATIONS, AND, THEREFORE, THERE IS A SPECIAL
22 RELATIONSHIP TO NANYAH.
23 The Eliades Defendants’ arguments on this issue merely regurgitate the prior
2: argument presented in the defendants’ prior motion for summary judgment which the
26 Court previously denied. The Court previously denied the Eliades Defendants’ motion
27| | for summary judgment on this issue finding that the arguments had no merit. Based
28 |
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111 upon the Court’s previous ruling, this Court must again deny the Eliades Defendants’
2! motion for summary judgment on the claim for tortious breach of the implied covenant
8 of good faith and fair deafing since no new evidence or law is presented.
: In an abundance of caution, Nanyah will again rebut the Eliades Defendants’
6 contention and demonstrate again why summary judgment cannot be entered on this
7|| claim. Initiafly, the existence and/or non-existence of a special relationship is a
8|| question of fact and not appropriate for resolution on summary judgment. Mackintosh
°l v California Federal Sav. & Loan Assoc., 113 Nev. 393, 935 P.2d 1154, 1159 (1997)
10 (“[Tlhe existence of the special relationship is a factual question . . . .»). Accordingly,
:; because the issue of a special relationship is a question of fact, the Eliades
13/ | Defendants’ motion must be denied.
14 There are extensive facts demonstrating the special relationship and/or fiduciary
15]! relationship between the Eliades Defendants and Nanyah. The Eliades Defendants,
16| and each of them, were all signatories to the various agreements identified above. In
17 addition, the Eliades Defendants were all managers aﬁd/or members in Eldorado, and
12 agreed that Nanyah was entitled to repayment of its $1.5 million investment and/or the
20 issuance of a membership interest from the Rogich Trust’s interest. In this situation,
21/{ Nanyah reposed a special element of reliance on defendants to honor Nanyah’s
2211 Investment into Eldorado, and to advise it about all material aépects of its investment.
23 In such a situation, a special relationship is established. Abu Dhabi Commercial Bank
z: v, Morgan Stanley & Co. Inc., 910 F. Supp. 2d 543, 547 (S.D.N.Y. 2012) (relationship of
26 investor created special relationship to disclose information); Boyer v. Salomon Smith
27|] Barney, 188 P.3d 233, 238 (Or. 2008) (duty to provide information to investor
28
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establishes the “special relationship”). At a minimum, the existence of a special
relationship is a question of fact not appropriate for resolution on summary judgment.

Mackintosh v. California Federal Sav. & Loan Assoc., 113 Nev. 393, 935 P.2d 1154,

1159 (1997) (‘{Tlhe existence of the special relationship is a factual question . . . R
In addition, Rogich testified that all the defendants, and each of them, owed

fiduciary duties to Nanyah relating to its investment into Eldorado as follows:

Q

o O Fr O

Are you familiar with the -- what are
called fiduciary duties?

Yes,

What is your understanding of a
fiduciary duty?

To handle the company with integrity.

Any duties with regard to communication?

As needed. |

Communicate with who?

The owners, partners, investors.

So what's the responsibility or the duty

that you believe exists with regards to investors,

partners, or owners in a venture?

To communicate with them.

To advise the owners, partners, or
investors of financial activities relating to the
company?

Yes.

Communicate with the owners, partners,
investors with regard to events that may impact

23
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1 their ownership or investment?
2 A Yes.
Exh. 5, Rogich Deposition excerpt, p. 175:1-176:3. Ignoring his clear fiduciary duty as
4
5|| @manager and member of Eldorado, Rogich testified that he did not once communicate
|| with Nanyah regarding Nanyah’s investment into Eldorado as follows:
7 Q All right. What steps did you take to
work with Nanyah Vegas, LLC, to resolve its
8 investment in Eldorado Hills?
9 A None.
10
Id., p. 125:10-13.
11
12 As established in the Undisputed Statement of Facts, all the defendants admit
13(| they never once communicating with Nanyah regarding the repayment of Nanyah’s $1.5
14| | million investment even though Nanyah was owed fiduciary duties. Further, Rogich
15| affirmed the Eliades Defendants’ answer in that they never once communicated with
16 Nanyah regarding its investment even though Nanyah was owed fiduciary duties as an
17
18 investor in Eldorado. Exh. 5, Rogich Excerpts, p. 170:20-23 (“Q Okay. So when you
19 filed your answer in this case and you said you never communicated with Nanyah, that
20|| was a true statement; right? A Yes.”).
21 In breach of their fiduciary duties, the defendants intentionally and willfully
22 concealed critical facts from Nanyah for the purpose of avoiding the obligations to
23
Nanyah. That activity is a clear breach of defendants’ fiduciary duties owed to Nanyah.
24
o5 Powers v. United Servs. Auto. Ass'n. 114 Nev. 690, 701, 962 P.2d 596, 603 (1998)
26 (“concealing facts to gain an advantage” . . . is a breach of this kind of fiduciary
27|| responsibility), opinion modified on denial of reh'q, 115 Nev. 38, 979 P.2d 1286 (1999)).
28
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1 Furthermore, in Nevada as with all other states, a limited liability company is a
21| creature of statute. Weddell v. H20, Inc., 271 P.3d 743, 749 (Nev. 2012). NRS
8 86.286(7) provides that a limited liability operating agreement can agree to have the
: members not be liable for breach of fiduciary duties owing to each other. Id. (“An
6 operating agreement may provide for the limitation or elimination of any and all liabilities
7|1 for breach of.contract and breach of duties, if any, of a member, manager or other
8| persontoa limited-liability company, to any of the members or managers, or to another
9 person that is a party to or is otherwise bound by the operating agreement.”).
10 Nevada statutory and case law, however, has not yet expressly defined the
:; nature of the duties among members and managers. However, as demonstrated in
13|| NRS 86.286(7) the law is not silent because the statute expressly allowé members and
.14 managers of a limited liability company to expressly negate liability for their breach of
15 fiduciary duties. In this regard, in 2009 the Nevada Legislature specifically amended
16 the limited liability company statute to allow members of a limited liability company to
:7 disclaim fiduciary duties among themselves, so long as that disclaimer does not excuse
12 “a bad faith violation of the.impiied contractual covenant of good faith énd fair dealing.”
o0|| NRS 86.286(7) (enacted in 2009 by S.B. 350, 75th Leg. Sess., Ch. 361, § 35).
21 The language of the statute and its history demonstrates that the default state of
22| affairs is that managers and members owe fiduciary duties to the other members
23 of the limited liability company. See also Auriga Capital Corp. v. Gatz Props., 40
z: A.3d 839, 85052 (Del. Ch. 2012) (Qsing similar reasoning in holding that managers
og|| owe fiduciary duties to members in a limited fiability company).
27 Consistent with NRS 86.286's express recognition of fiduciary duties between
28
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11| managers and members in limited liability companies, other states also recognize that
2 “[glenerally speaking, members in member-managed LLCs and managers in manager-
3 managed LLCs have fiduciary obligations.” J. William Callison and Maureen A. Sullivan,
4
5 Limited Liability Companies: A State-by-State Guide To Law And Practice § 8:7 (2012).
6 See also Rev. Unif. Ltd. Liab. Co. Act § 409(a), (g) {2006), in 6B U.L.A. 488 (2008)
7|1 (providing that members and managers of an LLC owe fiduciary duties to the company
8|| and to the other members); Sofia Design& Dev. at S. Brunswick, LLC v. D’Amore (In re
9 D'Amore), 472 B.R. 679, 689 (Bankr. D.N.J. 2012) (finding, under New Jersey law, that
10
“absent a contrary provision in an LLCs operating agreement, managing members of an
11
1o LLC owe the traditional fiduciary duties of loyalty and care to non-managing members
13|| of thatLLC."); Salm v. Feldstein, 20 A.D.3d 469, 469—70, 799 N.Y.S.2d 104, 104 (N.Y.
14| App. Div. 2005} (finding a fiduciary duty to make full disclosures of outside offers for
15|| assets under New York law).
16 Finally, in Delaware, a leading source of doctrine on the nature of intra-entity
17
relationships, managers and members of a limited liability company owe fiduciary duties
18
19 to other members unless such duties are explicitly and adequately disclaimed. As
o0|| explained by the Delaware Chancery Court:
21 It seems obvious that, under traditional principles of equity, a manager of
an LLC would qualify as a fiduciary of that LLC and its members. . . . Equity
22 distinguishes fiduciary relationships from straightforward commercial
23 arrangements where there is no expectation that one party will act in the
interests of the other.
24
The manager of an LLC—which is in plain words a fimited liability
25 ‘company” having many of the features of a corporation—easily fits the
26 definition of a fiduciary. The manager of an LLC has more than an
arms-length, contractual relationship with the members of the LLC. Rather,
27 the manager is vested with discretionary power to manage the business of the
LLC.
28
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Thus, because the LLC Act provides for principles of equity to apply,
because LLC managers are clearly fiduciaries, and because fiduciaries owe the
fiduciary duties of loyalty and care, the LLC Act starts with the default that
managers of LLCs owe enforceable fiduciary duties.

Auriga Gapital, 40 A.3d at 850-51 (citations omitted). @

2

3

4

5

6 In light of the foregoing, and the Nevada Legislature’s decision in 2009 to

7|| expressly allow for exclusion of liability for breach of fiduciary duties, it is clear that

8|| Nevada law does allow and does impose fiduciary duties between members in limited
9 liability companies. .Stated another way, it would be pointless to have the ability to

0 exclude fiduciary duties if no such duties existed in a limited liability company. This

Court must assume the Nevada Legislature did not enact a meaningless statute.

13|| General Motors v. Jackson, 111 Nev. 1026, 1029, 900 P.2d 345, 348 (1995) (statutory

1411 inter interpretation should avoid absurd or unreasonable results); Cragun v, Nevada

15/| Pub. Emp. Ret, Bd., 92 Nev, 202, 205, 547 P.2d 1356, 1358 (1976) (“The meaning of

16 words used in a statute may be sought by examining the context and by considering the
17
reason or spirit of the law or the causes which induced the legislature to enact it.”).
18 '
19 Accordingly, this Court must find that the Eliades Defendants did in fact owe fiduciary

og|{| duties to Nanyah as an investor in Eldorado.
21 Under the original Eldorado Operating Agreement Rogich was called out as a

22|| member of Eldorado and the Rogich Trust was a manager. See Exh. 2, Exh. A. Under

'8 The Nevada Supreme Court often looks to Delaware law on corporate law matters
25| | when there is no case law on point. See Am. Ethanol, Inc. v. Cordillera Fund, L.P.. 252
P.3d 663, 667 (Nev. 2011) (looking to Delaware corporate law on the scope of “fair

26| | value” in corporate buyouts); Shoen v. SAC Holding Corp., 122 Nev. 621, 633-34, 137
o7/ P-3d 1171, 1179-80 (2006) (applying Delaware law's particularity requirements for
pleading demand futility).
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1| the Amended Operating Agreement, the subsequent members were the Rogich Trust,
2| Teld and the Flangas Trust. Exh. 12, p.1. in addition, the Rogich Trust and Teld were
3 both managers. Id., p. 13. Thereatter, on June 25, 2009, under the First Amendment
: to the Amended Operating Agreement, Rogich Trust and Teld continued to be the
g|| members and managers. Exhibit 18, First Amended Operating Agreement, p.1, 11,19
7|| Subsequently, the Eliades Trust became a member in Eldorado. See Peter Eliades
8| Enterprise General Journal Transaction dated August 21, 2012, Exhibit 19. 20
9 Accordingly, at all relevant times, the Eliades Defendants have been co-members
:? and/or managers of Eldorado, with each having fiduciary duties to Nanyah. Thus, as a
12 matter of law, the defendants owed fiduciary duties to Nanyah. Given the admitted
13| existence of a special and fiduciary relationship by and between the Eliades
14| Defendants and Nanyah, the motion to dismiss must be denied.
15 C. NANYAH;S CONSPIRACY CLAIM IS VALID.
16 The Eliades Defendants separately argue that the intra-corporate conspiracy
:; doctrine immunized the Eliades Defendants from Nanyah's conspiracy claim. The intra-
19|| corporate conspiracy doctrine is not applicable to this case. This is because there is no
20|| claim of conspiracy asserted against Eldorado. The intra corporate conspiracy doctrine
21/| only applies to claims asserted by and between the corporation and others. When the
22 corporation is not implicated in the conspiracy claim, there is no intra corporate
23 conspiracy doctrine application. In re Derivium Capital, LLC, 380 B.R. 407, 418 (Bankr.
z: D.S.C. 2006) (“Under this doctrine, agents of a corporation cannot be liable for
26
27|| '° See also Simons’ Aff., at 117.
28|| 20 See also Simons’ Aff., at 118.
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1|| conspiring with the corporation because a corporation cannot conspire with itself.”).
2 Because there is no claim of conspiracy asserted against Eldorado, the intra-corporate
3 conspiracy doctrine has no application.
: Further, the claim of conspiracy is asserted against Rogich, the Rogich Trust,
6 Teld, Peter Eliades and the Eliades Trust are as independent actors relating to their
7|| investment. The conspiracy arises relating to the transactions whereby these
8|| defendants obtained membership interests in Eldorado subject to repayment
9 obligations owed to Nanyah. The intra corporate conspiracy doctrine only applies to
10 employees or agents of the corporation acting within the course and scope of their
:; employment. Welsh v. City & Cty. of San Francisco, 1995 WL'415127, at *2 (N.D. Cal.
13|| 1995) (“The ‘intra-corporate conspiracy doctrine’ holds that a corporation cannot
14|| “conspire with its own agents acting within the scope of their employment.”); Hull v._
18| Cuyahoga Valley Joint Vocational Sch. Dist. Bd. of Edué., 926 F.2d 505, 509 (6th ‘
16 Cir.1991) (“The intra-corporate conspiracy doctrine provides that employees of a
1; corporation or governmental entity cannot conspire among themselves because they
:9 are treated as one entity.”). The Eliades Defendants were never acting as “employees”
op|| of Eldorado and their actions were unrelated to any of Eldorado’s business operations
21|| so cannot fall within the scope of the doctrine and it has no application to the facts of
22| this case.
23 Further, the complained of conspiratorial conduct relates to these defendants
z: pursuing their own individual advantages seeking to interfere with the return of _
26 Nanyah’s investment in Eldorado. In re Derivium Capital, LLC, 380 B.R. 407, 418
o7|| (Bankr. D.S.C. 2006), the Court addressed an aimost identical argument as made by
28
S e %
Rena, Novads, 89509
(775) 785-0088

JA_003709



11| the Eliades Defendants and rejected it. In rejecting the argument, the Court stated that
2/ the plaintiffs’ claims against other members of a company for wrongfully conspiring to
3 take assets and deprive the plaintiff of its investment in the company was valid and not
: subject to dismissal based upon the intra corporate conspiracy doctrine as follows:
6 “Plaintiff has pled the elements hecessary for civil conspiracy by alleging a conspiracy
7|| between Movants to injure Debtor, thus the action should not be dismissed at this
8|| juncture.” See also Greenville Publishing Co., Inc. v, Daily Reflector, Inc., 496 F.2d
9 391, 399 (4fh Cir.1974} (finding agents of a corporation may be liable for conspiracy if
10 they have an independent personal stake in the outcome). Because the Eliades
1; Defendants were acting to promote their own personal interests and to avoid repayment
13|| ©of Nanyah’s $1.5 million investment and/or the issuance of a membership interest, the
14| | civil conspiracy claim is valid and is not subject to the doctrine of intra-corporate
15| | conspiracy immunity.
16 D. NANYAH'S DAMAGES ARE UNDISPUTED AND ADMITTED.
:; In a clear demonstration of bad-faith litigation tactics, the Eliades Defendants’
19 motion baselessly asserts that summary judgment should be entered in their favor
20|| because Nanyah cannot prove its damages. Mot., p. 13. Not only is the fact of
21|| Nanyah's $1.5 million investment undisputed--it cannot be contested by the Eliades
22|| Defendants pursuant to NRS 47.240(2). Specifically, NRS 47.240(2) establishes a
23 conclusive presumption of the truth of this fact because Nanyah’s $1.5 million
2: investment into Eldorado is repeatedly affirmed in the recitals to multiple contracts
26
27
28
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111 entered into by defendants.2! See Purchase Agreement, Recital A, Eldorado
2 Amended and Restated Operating Agreement, Recitals A & B. ‘Accordingly, the Eliades
3 _
Defendants are barred from contesting Nanyah’s $1.5 million investment into Eldorado
4
5 and the Court must establish such investment as a matter of undisputed fact in these
6|| Proceedings.
7 Further, to the extent the Eliades. Defendants contend that Nanyah allegedly did
8!{ not comply with NRCP 16.1(a)(1)(c)’s obligation to disclose its claimed damages this
9 contention demonstrates the propriety of awarding sanctions in favor of Nanyah in
10
having to respond to this baseless argument. The following is a list of disclosures,
11 : ' .
{2 Court Orders, briefs and undisputed testimony-elicited by the Eliades Defendants
13|| during this action establishing Nanyah's $1.5 million investment as its damages in this
14 case.
15 A. January 4, 2014. Nanyah’s NRCP 16.1 Disclosure. Glearly and
16 unmistakably identified Nanyah’s damages were the $1.5 million it invested into
Eldorado. See Exhibit 20, p. 4:11-12 (Nanyah's damages are “in an amount of
17 at least $1.5 million dollars, exclusive of interest, attoreys’ fees and costs.”). 22
18 B. July 25, 2014, Eldorado Hill's Motion for Summary Judgment.
19 Clearly and articulately describing Nanyah'’s damages as follows: “Nanyah
alleges it invested $1,500,000 in Eldorado in 2006 and 2007", Exh. 1, excerpt of
20 Eldorado Hill’s Mot. for Sum. Jud., p.2 at 1.
21 C. April 30, 2014, Carlos Huerta deposition. Mr. Huerta testified
- extensively as to Nanyah’s $1.5 million investment and Eldorado Hill's obligation
23|| 21 NRs 47.240(2) states that “the following presumptions . . . are conclusive: 2. The truth
o4|| of the fact recited, from the recital in a written instrument between the parties thereto, or
their successors in interest . . . .
25
#2 This computation of damages requirement applies only to special damages, not
26|| general or other intangible damages. See NRCP 16.1 {a}{(1)(C) drafter's note.
o7|| Accordingly, Nanyah's identification of its general damages in its initial Disclosure fully
complied with NRCP 16.1’s requirements. See also Simone’ Aff., at J119.
28
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to repay that investment and/or to issue a membership interest. Exh. 4, SOF
7195, 13-18. '

D. February 12, 2016, Nevada Supreme Court’s Order of Reversal
and Remand detailing Nanyah’s $1.5 million investment upon which Nanyah
asserted its claims and held as follows:

Appellant’s claim for unjust enrichment did not accrue until Eldorado Hills
retained $1.5 million under circumstances where it was inequitable for
Eldorado Hills to do so. . . . As Eldorado Hills failed to demonstrate that no
genuine issues of material fact remain regarding whether the limitations
period on appellant’s unjust enrichment claim commenced when Eldorado
Hills received the $1.5 million or at a later date when Eldorado Hills
allegedly failed to issue a membership interest to appellant or repay the
money as a loan . . ..

O © 0 ~N O O &~ W N

See Exhibit 22, Order of Reversal and Remand dated February 12, 2016. 23

E. October 11, 2017, Deposition of Yoav Harlap. Mr. Harlap testified
12 extensively as to his $1.5 million invested into Eldorado as the source of his

13 damage claim. Exh. 15. p, 26, 123, 175 (referencing the basis of his $1.5
million claim). Of critical note, at the time Mr. Harlap was deposed, Mr. Lionel
14 represented the Eliades Defendants and therefore, the Eliades Defendants
elicited all the facts and evidence supporting Nanyah’s $1.5 million investment
15 during this deposition conducted by their attorney. ’

16 F. February 23, 2018, Motion for Summary Judgment filed by Rogich,
17 the Rogich Trust and Imitations, p. 5 (referencing Nanyah’ $1.5 million
investment; p. 7 (referencing Nanyah’ $1.5 million investment.

18

19 G. March 5, 2018, Joinder in Motion for Summary Judgment, filed by
Eliades, Eliades Trust, Eldorado and Teld, p. 3:21-23 (“Nanyah . . . invested

20 [$1.5 million] . . . and also alleged that it was entitled to reimbursement of those
funds.”); p. 3 (extensive reference to Nevada Supreme Court’s decision detailing

21 Nanyah’s $1.5 million investment); p. 4:1-2 (Nanyah's Amended Complaint

o0 “clarified that Nanyah’s contribution to Eldorado was $1.500,000,00.”); pp. 3-9

(seven (7) pages of joinder discussing various aspects of Nanyah'’s $1.5 million
03 investment, the Nevada Supreme Court's analysis of the obligation to
convert the $1.5 million into equity or repay it as a loan),

24
H. March 19, 2018, Nanyah’s Countermotion for Summary Judgment.

25 Detailing the extensive undisputed evidence establishing Nanyah’s $1.5 million
26 investment and demanding summary judgment in Nanyah's favor in the amount

of $1.5 million for its investment. See pp. 6-47. The Eliades Defendants filed a
27 .
28| * See also Simons’ Aff., at 921,
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reply to the countermation and engaged in discussing Nanyah’s $1.5 million
investment. :

l. April 9, 2018, Nanyah’s Supplement to Second Amended Answers
to Defendants’ First Set of Interrogatories. Nanyah reiterates in excruciating
detail the basis of its claims supporting its recovery of the $1.5 million invested
by Nanyah into Eldorado. Exhibit 23, Excerpt of Int. 1 only.

The foregoing demonstrates beyond any doubt that Nanyah has properly disclosed the
extents of its damages and any contention that Nanyah'’s damages have not been

established in this litigation is nonsense.

O © 0N A, WON

In addition, the Eliades Defendants confuse discovery disclosures with
evidentiary standards at trial. The Eiiades Defen.dants seek summary judgment relating
to a perceived discovery infraction. However, summary judgment is not available as a
13/| remedy because the Eliades Defendants never asserted any failure by Nanyah to
14| disclose its damages in this litigation. For instance, the Eliades Defendants would have

151 hadto comply with EDCR 2.34 regarding the meet and confer obligation before seeking

16 discovery sanctions and/or before filing any discovery motion. However, clearly the
17
Eliades Defendants never conducted any meet and confer and never asserted that they
18
19 were unable to comprehend Nanyah's damage claim when conducting discovery in this

20|| case and when filing briefs before this Court acknowledging and admitting Nanyah’s
21| $1.5 million investment. Accordingly, the motion must be denied as Nanyah's damages

22/ are undisputed in this action and have been briefed and litigated extensively.24

24 Notwithstanding this opposition, Nanyah continues to reserve its right to seek the

25|| remedy of specific performance and will elect the remedy it desires the jury to award at
the appropriate time. The specific performance remedy includes the issuance of a

26 membership interest in Eldorade commensurate with the value of its $1.5 investment as
o7|| of December, 2007, when Eldorado received and retained the benefit of, which value
will be established at trial.
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T/] IV.  NANYAH’'S COUNTERMOTION FOR SUMMARY JUDGMENT MUST BE
o GRANTED.
3 Nanyah moves for summary judgment requesting that this Court enter judgment
4|! inits favor that:
S (1).  Nanyah invested $1.5 million into Eldorado;
6 (2).  As successors in interest, the Eliades Defendants are liable for all of the
7 contractual obligations owed to Nanyah including repayment of Nanyah's
$1.5 million investment or the obligation to transfer a membership interest
8 to Nanyah reflecting its $1.5 million investment;
9 (3).  Asdirect contracting parties, the Eliades Defendants are liable for all of
10 the contractual obligations owed to Nanyah including repayment of
Nanyah’s $1.5 million investment or the obligation to transfer a
11 membership interest to Nanyah reflecting its $1.5 million investment.
12 Each of these issues and the grounds for summary judgment are detailed below.
13
A. NANYAH INVESTED $1.5 MILLION INTO ELDORADO,
14
15 Nanyah is entitled to summary judgment that it invested $1.5 million into
16| | Eldorado. The following undisputed facts mandate summary judgment in Nanyah'’s
17|| favor as requested.
18 (1). Eldorado’s original Operating Agreement vested Huerta with Managing
19 Member responsibilities and Huerta could bind Eldorado to contractual
obligations, SOF, 1.
20
(2). Eldorado’s Managing Member Huerta admitted soliciting Nanyah's
21 investment of $1.5 million into Eldorado. SOF, 115, 13-18.
22 (3).  Eldorado’s Managing Member admitted Eldorado received the $1.5 million
23 investment from Nanyah as a capital contribution for a membership
interest in Eldorado. SOF, 19113-14. :
24 ‘
(4).  Eldorado’s bank statement conclusively demonstrates Eldorado received
25 Nanyah’s $1.5 million investment into its account. Exh. 8.
26
(5).  Eldorado’s internal records conclusively demonstrate that Eldorado
o7 received Nanyah’s $1.5 million investment into its account. Exh. 9,
28
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(6).  Rogich admits that he confirmed and admitted that Nanyah invested $1.5
million into Eldorado. SOF, 1127, 29. '

(7). Defendants are conclusively bound by the recitals in the Purchase
Agreement that Nanyah invested $1.5 million and was entitled to return of
its investment or a membership interest in Eldorado. Exh, 10, NRS
47.240(2).25

Rogich and the Rogich Trust “confirmed” Nanyah's $1.5 million:
investment into Eldorado in the Membership Interest Purchase
Agreements they signed with Teld and Flangas. SOF 127.

(9).  The recitals in the Membership Interest Purchase Agreement with Teld
conclusively establish that the Rogich Trust was acquiring Go Global’s
interest in Eldorado subject to Nanyah'’s right to receive repayment of its
$1.5 million investment or a portion of that membership interest for its
$1.5 million investment. Exh. 11, Recital F; NRS 47.240(2).

© © ® N o v b~ oW N
®
N

—,

(10). Eldorado’s Amended Operating Agreement conclusively establishes that

12 the Rogich Trust’s acquisition of Huerta/Go Global's prior interest was

13 subject to Nanyah's right to receive a portion of that membership interest
for its $1.5 million investment and/or return of its $1.5 million investment,

14 Exh. 12, Recital B; NRS 47.240(2).

15 (11). Eldorado’s Amended Operating Agreement also incorporates Exhibit D

16 from the Membership interest Purchase Agreements, which Exhibit D
‘confirms” Nanyah's $1.5 million investment into Eldorado and its right to

17 receive repayment and/or a membership interest. Exh. 12, Recital A;
NRS 47.240(2). This confirmation cannot be rebutted or challenged.

18

(12). Eldorado’s, Rogich’s and the Rogich Trust's contractual obligation to

19 repay Nanyah its $1.5 million investment was assigned to Teld and the

20 Eliades Trust and these defendants are also contractually obligated to
honor that obligation to Nanyah. Exh, 14, 118.J.

21

22 (13). Peter Eliades testified that Nanyah was owed $1.5 million by Eldorado

23 and Rogich and the Rogich Trust agreed to repay that debt. SOF q1j42-
43.

24

25 :

%5 NRS 47.240(2) establishes a conclusive presumption fact recited in a written
26! instrument as follows: ‘[There is a conclusive presumption of] [t]he truth of the fact
o7 recited, from the recital in a written instrument between the paries thereto, or their
successors in interest by a subsequent title . . . .
28
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1 (14). Dolores Eliades testifies that Nanyah was owed $1.5 million by Eldorado
5 ng Rogich aﬁd the Rogich Trust agreed to repay that debt. SOF 11144
8 In light of the foregoing undisputed facts, summary judgm.ent must be granted in
: Nanyah's favor.
6- In addition, summary judgment in Nanyah's favor is mandated because the
7!] defendants are barred from contesting the conclusively established facts contained in
8| the recitals of the various contracts. Harpaz v. Laidlaw Transit, Inc., 942 A.2d 3986, 412
9 (2008) (the conclusive presumption of compensability attaches and the employer is
10 barred from contesting . . . .”). Further, Nanyah is entitled to summary judgment as a
:; matter of taw that it invested $1.5 million into Eldorado since the conclusive
13(| Presumption contained in NRS 47.240(2) is a substantive rule of law. Kusior v. Silver,
14|| 54 Cal. 2d 603, 619, 354 P.2d 657, 668 (1960) (“A conclusive .presumption isin
15| | actuality a substantive rule of law.”). Therefore, as a matter of law Nanyah is entitled to ‘
16 summary judgment in its favor as requested.
1 In addition, summary judgment must be granted because the defendants cannot
:: avoid summary judgment by attempting to contradict the statements and admissions of
20|| Eldorado’s Managing Member Huerta. Huerta, as Eldorado’s Managing Member, was
21|/ fully authorized to solicit Nanyah's investment and to bind Eldorado to repayment of
22 Nanyah the $1.5 million investment and/or to issue Nanyah a membership interest.
28 Furthermore, Eldorado is bound by the admissioﬁs of its Managing Member
z: Huerta that Nanyah invested $1.5 million into Eldorado and that Eldorado was entitled
o6 to a membership interest in Eldorado. Exh. 2, Exh. A (Huerta is the “Managing
27| Member’ and “may bind the Company in all matters . . . .» (emphasis added). Because
: 28
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11| Huerta’s Managing Member's status is undisputed and uncontestable, Eldorado is
2/| bound by Huerta's statements and admissions. Sharp Elecs. Corp. v. Lodgistix, Inc.,
3
772 . Supp. 540, 546 (D. Kan. 1991) (“once it has been shown that the agent was
4
5 authorized, either expressly or impliedly, to make representations or statements
6| | conceming the subject matter to which the challenged statements pertain, the principal
7|1 is bound by the agent's statements.”); Cordaro v. Singleton, 229 S.E.2d 707, 709 (N.C.
811 App. 1976) {“A principal is bound by statements made by an agent acting within the
9 scope of his authority and in the course of his agency.”); 2A N.Y. Jur. 2d Agency § 279
10
(Feb. 2018) (“principal is bound by statements and declarations made by the agent
11
10 within the scope of . . . the actual or apparent authority of the principal.”).
13 Based upon the foregoing, Nanyah is entitled to summary judgment that it
14| invested $1.5 million in Eldorado.
15 B. AS SUCCESSORS IN INTEREST, THE ELIADES DEFENDANTS ARE
16 LIABLE FOR ALL OF THE CONTRACTUAL OBLIGATIONS OWED TO
NANYAH INCLUDING REPAYMENT OF NANYAH’S $1.5 MILLION
17 INVESTMENT OR THE OBLIGATION TO TRANSFER A MEMBERSHIP
INTEREST TO NANYAH REFLECTING ITS $1.5 MILLION
18 INVESTMENT.
19 Nanyah is entitled to summary judgment that the Eliades Defendants have a
20 ‘
contractual obligation to honor Nanyah's investment of $1.5 million and to repay the
21
5o debt and/or issue it a membership interest. Here, the facts are undisputed. Nanyah
o3| invested $1.5 million into Eldorado. The Eliades Defendants admit that their contracts
24| subjected them to the repayment of Nanyah’s $1.5 million investment or they were
25 obligated to transfer a portion of the Go Global membership interest they acquired to
26 Nanyah. Since Teld and the Eliades Trust now hold 100% of the membership interest
27 .
in Eldorado, these defendants are liable for the issuance of a commensurate
28
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1|| membership interest to Nanyah since the $1.5 million investment has not been repaid.
Peter Eliades freely admits that when he and Teld signed the Teld Membership
Interest Purchase Agreement acquiring the Rogich Trust's membership interest in
Eidorado, they took such membership interest subject to and liable for repayment of
Nanyah’s $1.5 million investment or transfer of a membership interest to it as
documented in the original Purchase Agreement as follows:
Q. Did you understand that when you acquired some of the Rogich
Trust interests that it held in Eldorado Hills, that it was still subject
to the terms and conditions of this original purchase agreement?
A. Yes.
Exh. 17, pp. 29:24-30:4 (emphasis added),
13 Similarly, when Peter Eliades acquired the remainder of the Rogich Trust’s

14|} interest via the Eliades Trust (pursuant to the Secret Membership Assignment in 2012)

151 the Eliades Trust also knowingly took that membership interest subject to the terms and

16 conditions of the original Purchase Agreement establishing the obligation to repay
17 '

18 Nanyah its $1.5 million or to be issued a commensurate membership interest.

19 Based upon the clear and unambiguous terms of these contracts, Nanyah is

20!| entitled to summary judgment as requested. Sandy Valley Associates v. Sky Ranch

21 Estate Owners Ass'n, 117 Nev. 948, 953-954, 35 P.3d 964, 967-968 (2001) (“When a

22 contract is clear on its face, it will be construed from the written language and enforced
23 )
as written.”).
24
Iy
25
26| 1/
27\ 11/
28
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1 C. AS DIRECT CONTRACTING PARTIES, THE ELIADES DEFENDANTS
ARE LIABLE FOR ALL OF THE CONTRACTUAL OBLIGATIONS OWED
TO NANYAH INCLUDING REPAYMENT OF NANYAH'S $1.5 MILLION
INVESTMENT OR THE OBLIGATION TO TRANSFER A MEMBERSHIP
INTEREST.

As demonstrated above, Eldorado has admitted Nanyah’s investment and that it

2
3
4
5
g!| did notissue a membership interest or return Nanyah's investment. By executing the
7|| Eldorado Amended Operating Agreement, identifying Nanyah as am member in

8/] Eldorado in the event Nanyah was not repaid its $1.5 million investment. Again, based
9 upon the undisputed language of the contract, summary judgment must be entered in
0

Nanyah'’s favor as requested.' Sandy Valley Associates v. Sky Ranch Estate Owners

Ass'n, 117 Nev. 948, 953-954, 35 P.3d 964, 967-968 (2001) (“Whén a contract is clear
13(| onits face, it will be construed from the written language and enforced as written.”).

141 v, CONCLUSION.

15 The defendants’ motion must be dismissed as it is unsupported by fact or law.
16

Concurrently, Nanyah is entitled to summary judgment in its favor that: (1) Nanyah
17
18 invested $1.5 million into Eldorado; (2) as successors in interest, the Eliades

1g|| Defendants are liable for all of the contractual obligations owed to Nanyah.including
20| | repayment of Nanyah's $1.5 million investment or the obligation to transfer a

21| | membership interest to Nanyah reflecting its $1.5 million investment; (3) as direct

22 contracting parties, the Eliades Defendants are liable for all of the contractual
23
obligations owed to Nanyah including repayment of Nanyah’s $1.5 million investment or
24
o5 the obligation to transfer a membership interest to Nanyah reflecting its $1.5 million

o6 investment.
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21 _ Dolores Eliades Deposition Excerpts 8
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JOSEPH A. LIEBMAN
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Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyK ennedy.com
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Attorneys for Defendants PETE ELIADES, THE

ELIADES SURVIVOR TRUST OF 10/30/08,
TELD, LLC and ELDORADOHILLS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., aNevada
Corporation; NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
VS,

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, aNevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.

NANYAH VEGAS, LLC, aNevadalimited
liability company,

Plaintiff,
Vs.

TELD, LLC, aNevadalimited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individualy
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.
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DEFENDANT ELDORADO HILLS,LLC’'SREPLY IN
SUPPORT OF ITSMOTION FOR SUMMARY JUDGMENT AND
OPPOSITION TO COUNTERMOTION FOR SUMMARY JUDGMENT

Defendant Eldorado Hills, LLC (“Eldorado Hills”) filesits Reply in Support of its Motion for|
Summary Judgment (the “Motion”). Additionally, Eldorado Hills opposes Nanyah Vegas, LLC's
(“Nanyah”) Countermotion for Summary Judgment (the “Countermotion”). This Reply/Opposition
is based on the following Memorandum of Points of Authorities, the exhibits attached hereto and to

the related briefs, and any oral argument heard by the Court.

DATED this 19th day of July, 2018.
BAILEY «+KENNEDY

By: /g/ Joseph A. Liebman
DENNIS L. KENNEDY
JosePH A. LIEBMAN

Attorneys for Defendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADOHILLS, LLC

MEMORANDUM OF POINTSAND AUTHORITIES

l. INTRODUCTION

Corporate law 101—the Rogich Family Irrevocable Trust (the “Rogich Trust”) and Eldorado
Hills are not one and the same. Just because the Rogich Trust supposedly agreed to repay Nanyah
does not mean that Eldorado Hills also agreed to pay Nanyah. In fact, quite to the contrary, asthe
written agreements on which Nanyah continually relies explicitly confirm that solely the Rogich
Trust—and not Eldorado Hills—was responsible for Nanyah'’s potential claim.

Knowing it does not have a claim against Eldorado Hills, Nanyah is attempting to complicate
asimpleissue. Itisundisputed that Eldorado Hills only had access to Nanyah's $1,500,000.00
payment for afew days. It isalso undisputed that the vast majority of Nanyah's payment
($1,420,000.00) was transferred to Go Global, LLC (“Go Globa”) by Carlos Huerta. Nanyah's
claim that Eldorado Hills paid Go Global $1,420,000.00 to satisfy an Eldorado Hills' debt isfalse.
The $1,420,000.00 payment satisfied a Rogich Trust debt to Go Global. That is precisely why the
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written agreements confirm that the Rogich Trust—not Eldorado Hills—is solely responsible for
Nanyah'’s potential claim. Eldorado Hillsis atemporary innocent recipient of Nanyah's
$1,500,000.00 payment, and therefore, summary judgment should be entered dismissing Nanyah's
unjust enrichment claim against Eldorado Hills.

Despite this Court’ s admonition that it does not consider dispositive motions via
countermotion because of due process concerns, Nanyah brazenly filed an untimely Countermotion
seeking three forms of dispositive relief.! Irrespective of the multiple procedural issues with the
Countermotion, it is also substantively incorrect for numerous reasons. First, Nanyah does not have
apending claim for an implied-in-fact contract and it istoo late to amend its pleadings. Second,
Nanyah did not provide sufficient evidence of the obligations making up this supposed implied-in-
fact contract. Third, Nanyah failed to show the absence of a genuine issue of material fact with
respect to its claim that it invested $1,500,000.00 in Eldorado, as ample documentary evidence
shows it actually invested in Canamex Nevada, LLC (one of Carlos Huerta s other entities). Fourth,
for the reasons described in support of the Motion, Nanyah's unjust enrichment clam fallsas a

matter of law. Thus, the Countermotion should be denied.

[l. ADDITIONAL UNDISPUTED FACTS
A. Eldorado HillsIs Not a Party to Any of the Agreements at | ssue—Further, Not a Single
Oneof These Agreements State That Eldorado Hills|s Responsiblefor Nanyah's
Potential Claim.
Much of Nanyah’s Opposition is comprised of citations to various agreements which it
misleadingly uses to argue that Eldorado Hillsisliable for $1,500,000.00 under an unjust enrichment

theory. In doing so, Nanyah conveniently ignores several salient and undisputed facts.

First, EIdorado Hillsis not a party to any of these agreements. The October 30, 2008
Purchase Agreement is between Go Global, Huerta, and the Rogich Trust.? The October 30, 2008
Membership Interest Purchase Agreement is between the Rogich Trust, Teld, Go Global, and

1 Two of these three forms of dispositive relief were already requested by Nanyah and denied by this Court just
two months ago. (Order Denying Countermotion for Summary Judgment and Denying NRCP 56(f) Relief, filed May
22,2018.)

2 See generally Ex. 1-B to Def. Eldorado Hills, LLC’'s Mot. for Summary Judgment (the “Motion”), filed June 1,
2018.
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Huerta.® The October 30, 2008 Amended and Restated Operating Agreement is between the Rogich
Trust, the Flangas Trust, and Teld.* Thereis no legal basis to hold non-party Eldorado Hills liable
based on the language in these agreements. JPMorgan Chase Bank, N.A. v. KB Home, 632
F.Supp.2d 1013, 1023 (D. Nev. 2009) (“Generadly under Nevadalaw, ‘no oneis liable upon a
contract except those who are partiesto it.””) (citation omitted).

Even worse, none of these agreements contain any language indicating that Eldorado Hillsis
responsible for Nanyah's potential claim. On the contrary, each and every agreement explicitly
states that the Rogich Trust is solely responsible for Nanyah's potential claim.® Nanyah
continuously refersto Exhibit D to the October 30, 2008 Membership Interest Purchase Agreement
between the Rogich Trust, Teld, Go Global, and Huerta, arguing it is proof that all of the parties
agreed that Eldorado Hills was responsible for Nanyah’s $1,500,000.00 investment. Unsurprisingly,

Nanyah refuses to quote the entirety of Exhibit D, which states as follows:

QUALIFICATION OF REPRESENTATIONS OF [THE ROGICH TRUST]

[The Rogich Trust] confirms that certain amounts have been advanced to or on behalf
of [Eldorado Hills] by certainthird parties, asreferenced in Section 8 of the Agreement.
[The Rogich Trust] shall endeavor to convert the amounts advanced into non-interest
bearing promissory notes for which [The Rogich Trust] shall be responsible.
Regardless of whether the amounts are so converted, [The Rogich Trust] shall defend,
indemnify, and hold harmless [Eldorado Hills] and its members for any claims by
the parties listed below, and any other party claiming interest in [Eldorado Hills] asa
result of transactions prior to the date of this Agreement against [Eldorado Hills] and
its members.

1. Eddyline Investments, LLC (potential investor or debtor) $50,000.00

2. Ray Family Trust (potential investor or debtor) $283,561.60
3. Nanyah Vegas, LLC (through Canamex Nevada, LLC) $1,500,000.00
4. Antonio Nevada/Jakob $3,360,000.00°

Exhibit D does not contain any language whereby Eldorado Hills—a non-party to the Agreement—

admits that Nanyah invested $1,500,000.00 in Eldorado Hills. On the contrary, the information

3 See generally Ex. 1-C to Mot.

4 See generally Ex. 1-D to Mot.

5 Mot., 7:1-9:3.

6 Ex. 1-C to Mot., Exhibit D (emphasis added).
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contained in Exhibit D was a representation solely by the Rogich Trust. Even more importantly,
Exhibit D confirmsthat Eldorado Hills was not responsible for any of these potential claims, and
that the Rogich Trust was solely responsible. As explained above, the Rogich Trust and Eldorado
Hills are not one and the same. To the extent Nanyah relies on these agreements, they actually
defeat its unjust enrichment claim.

B. Pete Eliades Testimony Does Not Support Nanyah'’s Arguments.

Again, Nanyah tries to misleadingly conflate the Rogich Trust and Eldorado Hills when
citing Mr. Eliades deposition testimony.” Specifically, when Mr. Eliades testified “[t]hat’ s the way
it was,” it was within the following context:

Q And under paragraph three, it identifies that “ At the conclusion of the transaction,
Teld will own one-third of Eldorado Hills, the Flangas Trust will own one-third, and
the Rogich Trust will own one-third subject to those investors for whom the Rogich
Trust shall assume responsibility.” Do you remember that?

A Yes.

Q Okay. Isthat your understanding of how the transaction also went down?

A That’sthe way it was.®

When the entirety of Mr. Eliades' testimony isrevealed, his answer has nothing to do with Eldorado
Hills' supposed liability and everything to do with the Rogich Trust’ s liability. Again, Eldorado
Hills and the Rogich Trust are not one and the same.®

I

I

i

7 Opp’'n to Eldorado Hills' Mot. for Summary Judgment and Countermotion for Summary Judgment (the
“Opposition to Eldorado MSJ’), 10:17-27, filed June 19, 2018 (misleadingly referencing “ contractual duties owed by
Eldorado and Rogich to Nanyah...”).

8 Ex. 17 to Opp’'n to Eliades Defs.” Mot. for Summary Judgment and Countermot. for Summary Judgment (the
“Opposition to Eliades Defendants' MSJ"), 21:20-22:6, filed June 19, 2018 (emphasis added).

° Despiteits failure to attach or quote any of her testimony in the Opposition, Nanyah misleadingly claims that
Dolores Eliades testified that Eldorado Hills owed Nanyah $1,500,000.00. (Opp’nto Eldorado MSJ, 18:23-25.).
Dolores Eliades never testified that Eldorado Hills owed Nanyah anything. Just like Mr. Eliades' testimony, Dolores
Eliades testified that the Rogich Trust was solely responsible for Nanyah's potential claim. (Opp’n to Eliades Defs.’
MSJ, 17:17-19:1.) Eldorado Hills and the Rogich Trust are not one and the same.
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1. ARGUMENT RELATING TO MOTION

A. Nanyah Failed to Show a Genuine | ssue of Material Fact With Respect to Its Unjust
Enrichment Claim.

Nanyah's only pending claim against Eldorado Hillsis the equitable claim of unjust
enrichment. Nanyah has not asserted any contractual claims against Eldorado Hills, nor hasit
asserted any tort claims against Eldorado Hills.'® On summary judgment, one would expect
Nanyah—which has the burden of proof—to provide a clear basisfor its sole claim for relief.
Certified Fire Prot., Inc. v. Precision Constr. Inc., 128 Nev. 371, 381, 283, P.3d 250, 257 (2012)
(The plaintiff “must establish each element of unjust enrichment.”). Nanyah failed to do so, and
instead spent the vast majority of its Opposition trying to prove the Rogich Trust’s liability. Again,
Eldorado Hills and the Rogich Trust are not one and the same. See Haugrud v. Craig, 903
N.W.2d 537, 541 (N.D. 2017) (“Equally settled isthat a LLC and its members are separate and
distinct entities....”); Geisv. Colina Del Rio, LP, 362 S.W.3d 100, 109 (Tex. App. 2011) (A
“member or manager of alimited liability company” is“legally distinct” from the company.); Inre
Erskine, 550 B.R. 362, 370 (Bankr. W.D. Tenn. 2016) (“[T]he assets and liabilities of alimited
liability company are separate from the assets and liabilities of its members.”).

Nanyah argues that the “internal use of Nanyah’s money is entirely irrelevant to Nanyah's
right to receive the return of its $1.5 million investment.”* Nanyah does not cite any legal authority
for thisargument. Nor could it, becauseit isincorrect as a matter of law. Under binding Nevada
precedent, an unjust enrichment claim—the sole claim Nanyah asserted against Eldorado Hills—
requires sufficient proof of three separate elements. The plaintiff must confer a benefit on the
defendant, the defendant must appreciate such benefit, and there must be acceptance and retention
by the defendant of such benefit under circumstances such that it would be inequitable for him to

retain the benefit without payment of the value thereof. Unionamerica Mortg. and Equity Trust v.

McDonald, 97 Nev. 210, 212, 626 P.2d 1272, 1273 (1981) (citation omitted).
10 See generally First. Am. Compl., Case No. A-13-686303-C, filed Nov. 21, 2013.
1 Opp’ nto Eldorado MSJ, 14:12-14.
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Perhaps the beneficial use of Nanyah’s money isirrelevant for Nanyah's potential claim
against the Rogich Trust since it explicitly agreed to be solely responsible. However, with respect to
Eldorado Hills and the theory of unjust enrichment, it very much matters what happened to the
money. As shown above and below, Eldorado Hills did not benefit from or retain the $1,500,000.00
payment—the Rogich Trust benefitted and Go Global retained the money. To be sure, even Nanyah
admits that its $1,500,000.00 payment was the Rogich Trust’s responsibility and not Eldorado
Hills responsibility.X? While Nanyah may have a claim for the return of its money, it does not have
aclaim against Eldorado Hills, let alone an unjust enrichment claim. Accordingly, summary

judgment should be entered, dismissing Nanyah’s unjust enrichment claim against Eldorado Hills.

B. The $1,420,000.00 Payment to Go Global Did Not Relateto an Eldorado Hills Debt—It
Related to a Rogich Trust Debt.

“Go Global and the Rogich Trust were 50%-50% owners of Eldorado. As such, they both
were obligated to fund 50% of Eldorado expenses.”*® Thisis one of the few statements by Nanyah
that is consistent with Nevadalaw. As stated in the Motion, NRS 86.391 renders each member of an
LLC liableto the LLC for any capital contribution shortfall. See also JPMorgan Chase Bank, N.A.,
632 F.Supp.2d at 1025 (“The Nevada limited liability company statutes provide that a member is
liable to alimited liability company for contributions that the member agreed to pay.”); Julka v. U.S.
Bank Nat’'l Ass'n, 516 S.W.3d 84, 88 (Tex. App. 2017) (“[C]ontributions made to the company
become the company’ s assets; they are no longer the personal assets of the company’ s members.”).

When the Rogich Trust failed to provide its 50% capital contribution obligation for the
Antonio Nevada payment, the Rogich Trust owed that shortfall to Eldorado Hills. Go Global then

increased its capital contribution to Eldorado Hillsto cover the Rogich Trust’s shortfall. 4 If

12 Opp’nto Mot. for Summary Judgment; Countermot. for Summary Judgment; and Countermot. for NRCP 56(f)
Relief, 18:17-20, filed March 19, 2018 (“Based on the terms of the original Purchase Agreement, the Membership
Interest Purchase Agreements and the Eldorado Amended Operating Agreement, Nanyah’s membership interest would
come from part of the Rogich Trust’s membership interest rather than Eldorado issuing an additional membership
interest.”) (emphasis added).

13 Opp’ n to Eldorado MSJ, 15:5-9.

14 Nanyah misleadingly claimsthat Go Global loaned these extrafundsto Eldorado Hills. The evidence proves
the contrary. In the document cited and relied upon by Nanyah, it is described as a“ CC [Capital Contribution] to cover
Antonio Nevada payment.” (Ex. 2-H to Mot., PLTF 568.) Although other Go Globa payments were described as |oans,
the payment related to Antonio Nevada was explicitly classified as a capital contribution. 1d.; see also In re Williams,
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Nanyah’s $1,500,000.00 payment reimbursed Go Global for this additional capital contribution, it
did not provide a benefit to Eldorado Hills because it was aready entitled to those funds under NRS
86.391—it just received them from a different member. The only entities which actually benefitted
from this so-called reimbursement was the Rogich Trust, which was absolved of its debt to Eldorado
Hills, and Go Global, which received $1,420,000.00 in reimbursement. In other words, Nanyah’s
payment was not used to pay a debt owed by Eldorado Hillsto Go Global—it was used to pay a
debt owed by the Rogich Trust to Go Global.

Eldorado Hills ended up in the same position it would have been had the Rogich Trust
complied with its capital contribution obligation to begin with. On the other hand, if Eldorado Hills
isliable for Nanyah’'s payment, it will be forced to pay the Rogich Trust’s capital contribution
shortfall long after the Rogich Trust left the company. Any such result isinequitable and completely
contrary to NRS 86.391. As stated in the Motion, the “principles of unjust enrichment will not
support the imposition of liability that |leaves an innocent recipient worse off than if the transaction
with the claimant had never taken place.” Certified Fire Prot., Inc. v. Precision Constr. Inc., 128
Nev. at 382, 283, P.3d at 257 (citing Restatement (Third) of Restitution and Unjust Enrichment § 1,
cmt. d (2011)). Accordingly, summary judgment should be entered, dismissing Nanyah’s unjust
enrichment claim against Eldorado Hills.'®

V. ARGUMENT RELATING TO COUNTERMOTION FOR SUMMARY JUDGMENT

A. Nanyah’s Counter motion for Summary Judgment is Untimely.

This Court recently set the dispositive motion deadline for June 1, 2018.1° Based on that

deadline, Eldorado Hillsfiled this Motion on June 1, 2018. Nineteen days after the dispositive

motion deadline, Nanyah filed the Countermotion.!” The right to file a countermotion does not

455 B.R. 485, 500-01 (Bankr. E.D. Va. 2011) (treating payments to the company as capital contributions as opposed to
loans because there were “no formal debt instruments’ and the “books and records’ did not “reflect any indebtedness
owed to itsinterest holders.”).

5 To the extent it did retain a benefit, it is limited to $80,000.00, the difference between Nanyah' s payment
($1,500,000.00) and the payment to Go Global ($1,420,000.00).

16 Discovery Commissioner’s Report and Recommendation, filed May 1, 2018 (affirmed and adopted by this
Court on April 27, 2018).

e The Countermotion is practically identical to the Countermotion for Summary Judgment filed by Nanyah on
March 19, 2018, and denied by this Court on May 22, 2018. (Order Denying Countermot. for Summary Judgment and

Page 8 of 15
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permit a party to disregard the dispositive motion deadline. See, e.g., Sfr Invs. Pool 1 v. Nationstar,
Case. No. A-13-688566-C, 2016 Nev. Dist. LEXIS 1104, at *6-7 (Dist. Ct. Feb. 9, 2016) (striking a
countermotion for summary judgment as untimely because it did not comply with the dispositive
motion deadline); accord Candow v. Dust, No. 2:11-CV-00343-LRH-GWF, 2014 WL 4636372, at
*3 (D. Nev. Sep. 16, 2014). Nanyah filed its Countermotion in violation of this Court’s scheduling
order and without the requisite good cause. See N.R.C.P. 16(b). The Countermotion should be
denied.

B. Nanyah’s Counter motion is Procedurally | mproper.

On September 11, 2014, in conjunction with Eldorado Hills' first Motion for Summary
Judgment against Nanyah, this Court informed Nanyah that it “rarely” considers countermotions.

Specifically, the Court stated as follows:

And let meindicate to both of you that | rarely consider countermotions
because I’m concerned about the due processrights of the parties. When
amotion isfiled and then a countermotion isfiled it doesn’'t allow for a
full briefing so | rarely consider them.!®

When Nanyah disregarded this admonition and began to argue its countermotion, the Court repeated
itself:

You know I'm redly — | don’t want to cut you off from making your

record but I'm really not inclined to deal with a dispositive request for

relief when there’s not due process to both sides. If you believe you

have a cause of action then file your motion and give them a chance to

fully brief it; give me the chance to fully digest the facts and determine

the law.®®
Apparently Nanyah decided to ignore the Court yet again by tacking a substantial Countermotion to

its Opposition. For that reason aone, the Countermotion should be denied.

Denying NRCP 56(f) Relief, filed May 22, 2018.) Nanyah has not explained why it filed an untimely Countermotion
which was already denied by this Court.

18 Tr. of Proceedings, Sep. 11, 2014, 6:7-10, attached as Exhibit 1.
© Id., 14:7-11.
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C. Nanyah Did Not Plead a Contractual Claim Against Eldorado Hills—It Only Pled an
Unjust Enrichment Claim.

Nanyah's unjust enrichment claim against Eldorado Hills has been pending since July 31,
2013, almost five years ago.?° Nanyah amended its July 31, 2013 Complaint, yet did not add a
contractual claim against Eldorado Hills.?! In 2016, Nanyah filed a new lawsuit against the other
Defendants, yet did not add a contractual claim against Eldorado Hills.??

Now, approximately four months beforetrial, well past the deadline to amend pleadings,
and past the close of discovery, Nanyah seeks summary judgment regarding a purported implied-in-
fact contract claim against Eldorado Hills that is nowhere to be found within its pleadings. Implied-
in-fact contract and unjust enrichment are markedly different legal theories. See Certified Fire Prot.
Inc., 128 Nev. at 379-82, 283 P.3d at 256-57. Animplied-in-fact contract is a“true contract,” while
an unjust enrichment claim can only exist in the absence of a contract. 1d. Asit pertainsto Eldorado
Hills, Nanyah has only pled the latter—not the former. Sufficeit to say that summary judgment
cannot be entered on a contractual claim that does not exist. Therefore, the Countermotion should be
denied.

D. Nanyah Has Not Shown An Implied-In-Fact Contract With Eldorado Hills.

Even assuming this Court permits Nanyah to proceed on a claim it never pled during the
pendency of thislitigation, the fact remains that Nanyah failed to prove an implied-in-fact contract
with Eldorado Hills. “To find a contract implied-in-fact, the fact-finder must conclude that the
parties intended to contract and promises were exchanged, the general obligations for which must
be sufficiently clear.” Certified Fire Prot., 128 Nev. at 380, 283 P.3d at 256 (emphasis added). The
obligations which supposedly comprise thisimplied-in-fact contract between Eldorado Hills and
Nanyah are amystery. In particular, what “membership interest” did Nanyah supposedly contract to
receive for its $1,500,000.00 investment? What percentage of Eldorado Hills was Nanyah
contractually entitled to own? Would that membership interest reduce Go Global’ s or the Rogich

0 Compl., Case No. A-13-686303-C, filed July 31, 2013.
2 First. Am. Compl., Case No. A-13-686303-C, filed Oct. 21, 2013.
2 Compl., Case. No. A-16-746239-C, filed Nov. 4, 2016.
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Trust’ s existing membership interest, and if so, by how much? Would Nanyah have any voting
rights? Would Nanyah have any managerial rights? Would Nanyah be bound by the Operating
Agreement? Would Nanyah have an obligation to comply with capital calls? Without proof that
these obligations were discussed and agreed upon, there is not nearly enough certainty or detail to
conceive an implied-in-fact contract for aninvestment inan LLC. Seeid. (“There are smply too
many gapsto fill in the asserted contract for quantum meruit to take hold.”).

Further, contrary to Nanyah' s interpretation of the Operating Agreement, Huerta did not have
unilateral authority to orally agree to transfer an Eldorado Hills membership interest. Under Section
11.5, “no Member shall be entitled to transfer, assign[,] convey, sell, encumber or in any way
alienate all or any part of such Member’s Membership Interest ... except with prior Written consent
of the Board....”?® Eldorado Hills Board of Managers was comprised of Go Global (i.e., Huerta)
and Rogich.?* Nanyah failed to provide this Court with any written consent by Eldorado Hills
Board (either by Go Global, Rogich, or both) which authorized the sale of any Eldorado Hills
membership interest to Nanyah or the transfer of any portion of Go Global or the Rogich Trust’s
Eldorado Hills membership interest to Nanyah.

Finally, much of Nanyah's Countermotion is comprised of deposition testimony and a
declaration from Huertain 2014 that Nanyah claims are binding on Eldorado Hills.>® Asaformer
Eldorado representative, Huerta had absolutely no authority to bind Eldorado with his statements in
2014. See, e.g., Rebel Comm,, LLC v. Virgin Valley Water Dist., No. 2:10-cv—00513-LRH-GWF,
2011 WL 677308, at *8 (D. Nev. Feb. 15, 2011) (“[B]ecause the former employee no longer isan
agent of the corporation, she cannot make revelations that bind the corporation as evidentiary
admissions....”) (citation omitted) (emphasis added); Brown v. S. Joseph Cty., 148 F.R.D. 246, 252
(N.D. Ind. 1993) (“‘[FJormer employees cannot bind the organization, and their statements cannot

be introduced as admissions of the corporation.’”) (citation omitted) (emphasis added).

= Operating Agreement, § 11.5, attached as Exhibit 2 to Opp’n to Eliades Defs.” MSJ, filed June 19, 2018
(emphasis added).

24 Id., §2.6; 85.3.

5 Opp’ n to Eldorado MSJ, 19:21-20:15.
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Bottom line: even with Huerta s biased, non-binding 2014 testimony, Nanyah has submitted
insufficient evidence to create an implied-in-fact contract between Eldorado Hills and Nanyah.
Therefore, the Countermotion should be denied.?

E. Nanyah Has Not Shown That It I nvested $1,500,000.00 in Eldorado Hills.

Nanyah seeks summary judgment “that it invested $1.5 million into Eldorado.” Y et, the
documentary evidence indicates otherwise. Asexplained in detail in the Motion, much of the
correspondence between Huerta and Harl ap discussed an investment in Canamex Nevada, Inc.

(“ Canamex”)—not in Eldorado Hills.?” Harlap, through Nanyah, ultimately decided to invest
$1,500,000.00 into Canamex—not Eldorado Hills.?® Huerta/lNanyah wired the money to
Canamex—not Eldorado Hills?® Although Huerta temporarily funneled the money through
Eldorado Hills before paying it to Go Global, every piece of documentary evidence (i.e., investor
updates from Go Global, tax documents, etc.) indicate that Nanyah received an interest in
Canamex—not Eldorado Hills—in exchange for Harlap’ s $1,500,000.00 payment.°

All of this evidence shows that Nanyah invested in Canamex and not in Eldorado Hills. And,
as shown above, Huerta’ s testimony does not bind Eldorado Hills. Accordingly, Nanyah is not
entitled to summary judgment on its allegation that it invested $1,500,000.00 into Eldorado Hills.
Further, even if Nanyah isfound to have invested $1,500,000.00 in Eldorado Hills, that does not
mean that Eldorado Hillsisliable for unjust enrichment or any other claim. As explained above, the
Rogich Trust explicitly agreed that it was solely responsible for Nanyah's potential claim. The

Countermotion should be denied.

F. Nanyah is Not Entitled to Summary Judgment on its Unjust Enrichment Claim.
Asexplained in detail above, Eldorado Hills did not retain a benefit from Nanyah's
% To the extent that Nanyah tries to argue that its alleged implied-in-fact contract is an obligation by Eldorado to

repay $1,500,000.00, it would aso be barred by the statute of frauds. NRS 111.220(4) (loans for more than $100,000
must be in writing).

z Exs. 2-A and 2- B to Mot.

28 Id.

2 Exs. 2-B, 2-D, and 2-E to Mot.

30 Exs. 2-1, 2-J, 2-K, 2-L, 2-M, and 2-N to Mot.
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$1,500,000.00 payment. Nanyah's argument completely misconstrues the nature of limited liability
companies. Asthe entity, Eldorado Hills was entitled to capital contributions from its membersto
the extent expenses needed to be paid. NRS 86.391. Accordingly, when Eldorado Hills needed to
repay Antonio Nevada, the Rogich Trust and Go Global were required to fund those expenses. Go
Global provided an additional capital contribution because the Rogich Trust could not pay its share.
But Eldorado was not obligated to repay that amount to Go Global. On the contrary, the Rogich
Trust was obligated to repay that amount to Go Global. Therefore, once Nanyah provided its
$1,500,000.00 payment, Huerta apparently took that money and repaid Go Global. Eldorado Hills
did not benefit from that payment—the Rogich Trust and Go Global did. Thereisno basisto
impose equitable liability against Eldorado Hills. Doing so would |eave an innocent temporary
recipient of those funds worse off than if Nanyah’s payment had never been made. Accordingly, the
Countermotion should be denied in its entirety.
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V. CONCLUSION

The Rogich Trust and Eldorado Hills are not one and the same. Merely because the Rogich
Trust—one of Eldorado Hills' members—agreed to be individually responsible for Nanyah’'s
potential claim does not mean that Eldorado Hillsis also liable for the same debt. On the contrary,
the relevant agreements explicitly prove that Eldorado Hills was not intended to be liable for
Nanyah's potentia claim. The reason is simple—Eldorado Hills did not benefit from Nanyah’s
payment nor did it retain Nanyah’s payment. The Rogich Trust and Go Global did. Accordingly,
summary judgment should be entered dismissing Nanyah's unjust enrichment claim, and Nanyah's

untimely Countermotion should be denied.

DATED this 19th day of July, 2018.
BAILEY <KENNEDY

By: /g/ Joseph A. Liebman
DENNIS L. KENNEDY
JosePH A. LIEBMAN

Attorneys for Defendants
PETE ELIADES, THE ELIADES

SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADOHILLS, LLC
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CERTIFICATE OF SERVICE

| certify that | am an employee of BAILEY <*KENNEDY and that on the 19" day of July,
2018, service of the foregoing DEFENDANT ELDORADO HILLS,LLC’'SREPLY IN
SUPPORT OF ITSMOTION FOR SUMMARY JUDGMENT AND OPPOSITIONTO
COUNTERMOTION FOR SUMMARY JUDGMENT was made by mandatory electronic service
through the Eighth Judicial District Court’s electronic filing system and/or by depositing a true and

correct copy inthe U.S. Malil, first class postage prepaid, and addressed to the following at their last

known address:

MARK G. SIMONS, ESQ.
SIMONSLAW, PC

6490 So. McCarran Blvd., #20

Reno, NV 89509

Email: mark@mgsimonslaw.com

Attorneys for Plaintiff
NANYAH VEGAS, LLC

SAMUEL S. LIONEL, ESQ.

FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Email: dlionel @fclaw.com

Attorneys for Defendant

SIG ROGICH aka SIGMUND
ROGICH, Individually and as
Trustee of THE ROGICH FAMILY
IRREVOCABLE TRUST, and
IMITATIONS, LLC

CHARLESE. (“*CJ’) BARNABI JR.
COHEN JOHNSON PARKER

EDWARDS

375 E. Warm Springs Road, Suite 104 CARLOSA. HUERTA,

LasVegas, NV 89119

Emalil: cj@cohenjohnson.com
Attorneys for Plaintiffs
individually and as Trustee of THE

ALEXANDER CHRISTOPHER
TRUST, and GO GLOBAL, INC.

/s/ Sharon L. Murnane
Employee of BAILEY *KENNEDY
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Plaintiff, CASE NO. A-13-686303-C
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LAS VEGAS, CLARK COUNTY, NEVADA, JULY 26, 2018, 10:40 A.M.
* ok ok Kk Kk

THE COURT: And I'm going to ask the parties to set
up for Huerta versus El Dorado Hills, and we'll call that case
just in a minute.

MR. SIMONS: -- Vegas.

THE COURT: Thank you, Mr. Simons.

MR. LIONEL: Samuel Lionel representing the Rogich
Trust.

THE COURT: Thank you, Mr. Lionel.

MR. LIEBMAN: Good morning, Your Honor. Joseph
Liebman on behalf of Eldorado Hills, Pete Eliades and TELD LLC
and the Eliades Trust.

THE COURT: Thank you, Mr. Liebman.

All right. So we've got a number of matters on
today. We have the Eliades motion -- Eliades motion to strike
untimely countermotions, the Rogich defendant's motions for
expedited hearing on pending motions on order shortening time,
and then we have two summary judgments -- Eldorado's motion for
summary judgment, again, opposition and countermotion; Eliades
motion for summary judgment, opposition and countermotion.

What I'd like to do is, I think, argue the Eldorado
Hills motion for summary Jjudgment first, take the opposition,
countermotion, and we'll exhaust that, and we'll get to the

second motion for summary judgment.

JD Reporting, Inc.
2
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MR. LIEBMAN: Okay.

THE COURT: That's the way we briefed them. That's
the way -- if you think it makes sense to do it in a different
order, I'll consider that.

MR. LIEBMAN: The only thing I was potentially
thinking is maybe handling the motion to strike first so we
know whether or not we have to talk about the countermotion,
but it's completely up to you.

THE COURT: The motions to strike, I regularly deny
motions to strike given the Supreme Court's direction that we
should consider merits, matters on the merits.

MR. LIEBMAN: Okay.

THE COURT: But I'd rather take that up in the
context of the argument.

MR. LIEBMAN: That's fine, Your Honor.

THE COURT: Thank you, Mr. Liebman.

MR. LIEBMAN: With respect to the Eldorado Hills
motion --

THE COURT: And to let you guys know, I had to
schedule a conference call in another case that has discovery.
It's in the middle of a deposition. That's at 11:15. If we're
not concluded, we'll have to take a break at that point.

MR. LIEBMAN: Understood, Your Honor.

THE COURT: Thank you.

MR. LIEBMAN: I'll do my best to work through it

JD Reporting, Inc
3
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