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CASE NO.  23 OC 00115 1B

DEPT. NO.  I

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

BEFORE THE HONORABLE DISTRICT COURT JUDGE, JAMES T. RUSSELL

DONNA WASHINGTON, an individual;
COALITION FOR PARENTS AND CHILDREN,
a Political Action Committee 

Plaintiffs,

vs.  

FRANCISCO V. AGUILAR, in the his official
capacity as NEVADA SECRETARY OF STATE; 

Defendant,

and

NEVADANS FOR REPRODUCTIVE FREEDOM, a
Political Committee,

Intervenor-Defendant.
       /

TRANSCRIPT OF PROCEEDINGS

HEARING

TUESDAY, NOVEMBER 21, 2023 

Reported By: Kathy Jackson CSR
Nevada CCR #402
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APPEARANCES

For the Plaintiffs: JASON GUINASSO, ESQ.
HUTCHISON & STEFFEN PLLC
5371 Kietzke Lane
Reno, Nevada 89511

For the Defendant: LAENA ST-JULES, ESQ.
Deputy Attorney General
100 North Carson Street
Carson City, Nevada 89701

For the Intervenor-Defendant: BRADLEY SCHRAGER, ESQ.  
BRAVO SCHRAGER
6675 South Tenaya Way 
Suite 200
Las Vegas, Nevada 89113
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TUESDAY, NOVEMBER 21, 2023, CARSON CITY, NEVADA

-oOo- 

THE COURT:  For the record, this is Case Number 

23OC00115, Donna Washington, an individual, Coalition for 

Parents and Children, a Political Action Committee versus the 

Secretary of State of Nevada and also Nevadans for 

Reproductive Freedom.  This is an initiative matter in 

respect to review of this matter.  The plaintiffs are 

represented by Jason Guinasso; is that correct?  

MR. GUINASSO:  Yes, sir. 

THE COURT:  The Secretary of State is represented 

by Ms. St-Jules. 

MS. ST-JULES:  Yes. 

THE COURT:  And Bradley Schrager is here on 

behalf of Nevadans for Reproductive Freedom in respect to 

this matter.  Again, we're here on an initiative in respect 

to this matter.  

Mr. Guinasso, are you ready to proceed?  

MR. GUINASSO:  Yes, Your Honor. 

THE COURT:  Thank you.  

MR. GUINASSO:  May it please the Court, on 

October 5th we filed this complaint for declaratory 

injunctive relief to challenge the petition that's now before 

you.  The initiative petition seeks to profoundly alter the 
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Nevada Constitution by creating a newly identified and quite 

amorphous new right called the, quote, Fundamental Right to 

Reproductive Freedom, closed quote.  

Now at the outset, Your Honor, I would like to 

acknowledge that abortion is perhaps the most contentious 

issue in the nation, particularly in this post Dobbs legal 

environment and political environment.  But I want to be 

clear, the plaintiffs in this case have not filed a complaint 

to challenge whether the petition contains wise policy.  This 

complaint is not a political challenge or that's going to 

contain political arguments to challenge the broad policies 

contained in the petition.  Instead, Your Honor, this 

complaint was filed to ensure that this petition complies 

with the requirements of the Nevada law to address one single 

subject to not be deceptive and misleading and to fund the 

foreseeable costs of its mandates. 

And respectfully, this petition as currently 

drafted, addresses an abyss of far reaching conduct and a 

multitude of subjects.  Moreover, this petition's description 

of effect fails to apprise voters of its far reaching 

consequences adequately.  And due to its impermissible 

breath, Your Honor, the petition is deceptive and misleading. 

Finally, this petition would require public 

finding to effectuate the reasonable -- the reasonably 
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foreseeable costs of its mandates, which have not been 

disclosed in the petition and is otherwise unlawful. 

So I would like to start with the argument, Your 

Honor, that the petition violates the single-subject rule by 

embracing an abyss of subject matter that goes far beyond 

what is required by the single-subject rule. 

The single-subject requirement, as you are well 

familiar with, facilitates the initiative process by 

preventing petition drafters from circulating confusing 

petitions that address multiple subjects.  This 

single-subject requirement helps both in promoting informed 

decisions and in preventing the enactment of unpopular 

provision by attaching them to more attractive proposals or 

concealing them within ambiguous proposals, often referred to 

in the case law as logrolling or more colloquially 

shoehorning a set of rights in that go far beyond a single 

subject. 

The defendants contended in their pleadings that 

their petition only encompassed a single subject because it 

embraces a single framework, i.e. reproductive care.  This 

alleged framework, Your Honor, of the petition according to 

the -- to the petitioners is that it ensures freedom of care, 

access to care and decision making among individuals and 

healthcare providers in the realm of reproduction.  This 

JA 0107
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framework language, you probably would recognize it from the 

Helton case.  I believe it was before this Court last year 

and it was decided by the Supreme Court in 2022, which found 

that a petition that proposes open primaries and general 

elections with ranked choice voting presented a single 

subject because it was a framework governing how officials 

are elected. 

The Court contrasted the petition's framework for 

electing officials versus the mechanics of voting, like early 

voting, absentee ballots, voting machines and paper ballots.  

And what I would like to do, Your Honor, is direct your 

attention to page 314 of the decision.  And the Court says in 

the middle of that page that the Court will look to whether 

the description of effect articulates an overarching purpose 

and explains how the provisions relate to a single subject 

and then it explains this framework versus mechanics dynamic 

where it says the initiative single subject is the framework 

by which specified officeholders are presented to voters and 

elected.  

The purpose articulated by the description of 

effect and the textual language in the initiative support 

this characterization of the initiative's subject.  The 

subject is distinctly different from for instance the 

mechanics of how voters vote, which would include early 
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voting, absentee ballots, machine voting, paper ballots among 

other things. 

That -- that language about this -- about that 

particular initiative being overbroad if it contained those 

mechanics was language that actually the dissent in page 319 

agreed to, saying if there are all these subject matters 

contained within this initiative petition it would have 

indeed been too broad.  So both the majority and the dissent 

agree on this proposal that voting rights in general are, if 

that was what was proposed or the mechanics of voting, if 

that was proposed, would be overbroad.  

To help clarify this, Your Honor, if I could have 

your indulgence.  I was trying to reconcile this idea of 

framework with mechanics and apply it to this case and so for 

me it helped to break it out into two separate charts so 

that -- so that I could explain it to the Court and 

understand what the Court -- what the Supreme Court was 

saying itself. 

And so, Your Honor, with regard to framework, the 

Helton case focused on the specific officeholders are 

presented to voters and elected, that is the process where 

you have a primary election and a general election.  And so 

they tied open primaries and ranked choice balloting together 

as one framework.  
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Meanwhile -- and then with regard to mechanics, 

with regard to mechanics, the Court pointed out that 

mechanics include early voting.  That is how voters vote, 

early voting, absentee ballots, machine voting and paper 

balloting.  And so taking those -- those buckets and applying 

them to this case, here, an acceptable framework would have 

been to draft the petition so it encompassed abortion and 

abortion care which would include medical procedures, 

pre-abortion care and post-abortion care.  

However, these other subjects, how women become 

pregnant, including birth control, vasectomy, tubal ligation, 

pregnancy where babies die without an abortion, including 

miscarriage and infertility are all like these other subject 

matters with regards to the mechanics of voting.  And so as a 

consequence, you have multiple -- multiple petitions within 

one petition.  

And so for example, you've got one subject matter 

to protect the right to become pregnant.  Another subject 

matter, to protect the right to prevent pregnancy.  A third 

subject matter, the right or to protect the right to 

terminate a pregnancy.  And then the fourth subject matter, 

to protect women's health when there is complications in a 

pregnancy.  

And, Your Honor, I know you're squinting at my 
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handwriting.  I apologize for my scribbles there but bear 

with me as I go through this outline. 

So when you have multiple subjects, the Court has 

said that each of these petitions, if they could be brought 

singularly should be brought singularly, not in one -- one 

petition.  And so to further illustrate that point, we 

covered this in the briefing, but I wanted to cover it for 

you here.  

In dealing with birth control, we have one, two, 

three, at least three different chapters of the NRS that 

cover birth control.  With regard to postpartum and prenatal 

care, we have one, two, three, four, at least four different 

chapters covered.  With regard to miscarriage, we have a 

separate chapter for that.  With regard to tubal ligation, we 

have a separate chapter for that.  And with regard to 

abortion, vasectomy and infertility care, we have separate 

chapters that deal with each of those unique subject matters 

within this -- within pregnancy, so both pre-pregnancy, 

during pregnancy and post pregnancy.  

And so, Your Honor, if the legislature has -- and 

this is only a sampling.  There's over 20 different statutes 

at issue here.  So in this initiative, this petition doesn't 

put the public on notice to that particular effect, which 

goes to the second prong, the description of effect being 
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deceptive and misleading.  

But with regard to the single-subject rule, 

clearly if the legislature treats each of these component 

parts of the pregnancy process differently in a similar 

matter that in elections you have early voting, absentee 

voting, the mechanics of voting, paper ballots being treated 

differently than the subject matter of open primaries and 

ranked choice voting, then clearly this violates the 

single-subject rule as articulated most recently by the 

Helton Court. 

THE COURT:  Now, this is going to be very 

interesting, the Helton decision, because it was a 3-3 

decision when you look at it.  Two of the judges are now gone 

from the -- from the Supreme Court in respect to that.  One 

of those that was in the -- for the majority and one of which 

was for the dissent.  So it's going to be interesting to see 

what happens up there with the new justices in respect to 

that and everything.  I was looking at it.  I looked at the 

different, and I thought, wow, this is going to be a case 

where they're going to look at it, as Justice Hardesty said 

in a footnote, he said they look at each one individually.  

In respect to these matters and they look at it.  So it's 

going to be interesting what happens.  We're the stop on the 

way when everybody is headed to the Supreme Court.  But it's 
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going to be kind of interesting what happens in this 

particular case from that standpoint.  

What was your four?  I can't read your writing 

down at the bottom.  To protect what?  

MR. GUINASSO:  To protect women's health when 

there are complications in pregnancy.  That's a whole other 

area of law, a whole other set of subject matter that is 

dealt with in both in the NRS separately but also in medicine 

it's dealt with differently than abortion or pre-birth kind 

of care or even postpartum and prenatal care.  All of those 

things are dealt with both differently as in medicine, as 

well as in the law and that's -- you know, there are multiple 

different statutes that govern all of these different subject 

matters.  So this -- this petition is grossly overbroad as it 

pertains to what they're calling reproductive freedom. 

And, really, you brought up the composition of 

the Supreme Court, and I wanted to touch on something I 

noticed and that is the one thing that both the dissent and 

the majority agreed upon.  If you compare the language in the 

paragraph I just read to you from page or 314 of the decision 

with page 319, let me just turn there.  With page 319, the 

dissent points out that while this subject would cover both 

of the changes proposed in the BBN initiative, it could also 

cover a plethora of other changes.  
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For example, under such a broad subject, an 

initiative proponent could also propose changes to early 

voting, polling places and requirements for election.  And 

here's the key part of this paragraph, it says if an 

initiative petition proposes changes related to all of these 

items, it would clearly be too broad to qualify as a single 

subject.  And so if you compare the dissent's language there 

to what the majority says and rationalizing this framework 

versus mechanic's dichotomy, it says this subject is not 

excessively broad given that the initiatives proposals only 

apply to the framework of the election of partisan 

officeholders as defined in the initiative petition, 

specifically with regard to open primaries and ranked choice 

voting. 

With regard to all these subject matters, to 

protect the right to become pregnant, to protect the right to 

prevent pregnancy, to protect the right to terminate 

pregnancy, to protect a woman's health when there are 

complications, the law requires the petitioners to choose one 

or to bring four separate petitions.  

To further approve that there's really no 

ascertainable framework as concede by the Helton case that 

exists for this petition, I think it's, you know, necessary 

to analyze the fact that we've got these different chapters 
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of the NRS dealing with these discreet subject matters that 

they're trying to logroll into one petition. 

This petition just fails on its face to tie the 

framework to what the petition actually does and that's the 

other component of this.  You've got to tie these disparate 

parts to one coherent framework and this petition is void of 

any language that actually does that. 

So in sum, Your Honor, with regard to the 

single-subject issue, this petition clearly constitutes 

logrolling and does not encompass a single subject.  And as 

such, it violates NRS 295.009 sub (1) sub (a) and should be 

enjoined. 

That leads to the discussion of the description 

of effect which, Your Honor, we would submit respectfully to 

you that it's grievously misleading.  The description of 

effect fails to describe several important consequences, and 

I'm just going to outline a few of them here.  

First, the petition's description of effect omits 

that the law will bar the state from prosecuting, fining or 

regulating any miscarriage or stillbirth.  So the consequence 

of that is that a person who commits domestic violence, a 

sexual abuser, a sex trafficker could use this provision as a 

safe harbor against prosecution when there are criminal acts 

causing a miscarriage and -- and they would escape both 
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investigation by the terms of this language and prosecution 

and this description of effect doesn't cover that. 

Secondly, the description fails to mention or 

define what a provider of healthcare is.  And so the term 

provider of healthcare in the statute, NRS 41A.010 

encompasses a wide range of providers, including nurses, 

dentists, optometrists, physical therapists, podiatrists.  So 

are we saying that a podiatrist is going to be able to opine 

as to whether an abortion is medically indicated after 

viability?  That seems absurd on its face and should be 

disclosed within the description of effect. 

Thirdly, the petition requires a funding source 

for foreseeable consequences of its mandates.  One of those 

foreseeable consequences is how do you determine if an 

abortion provider has failed to satisfy the standard of care?  

We have to have an inquiry into that.  And if the state is 

going to be charged with doing that, that's a whole other 

process outside of malpractice. 

Additionally, if you create this new set of 

rights and all of these different categories, Your Honor, the 

problem is going to be that the state is going to have to 

fund for the payment of all of those rights, so pay for 

things such as infertility care, which can be quite expensive 

and that's neither disclosed by the petitioners or discussed 
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in any way within the language of the description of effect 

or in the actual language of the petition, and as such is 

misleading because it doesn't address what are foreseeable 

consequences. 

Finally, going back to the single-subject 

discussion I had with you earlier, Your Honor, we've cited a 

plethora of statutes that show that the petition addresses an 

abyss of conduct that not even a legislature can harmonize 

into a single subject and as such, it's another reason why 

the description of effect is grossly misleading. 

I'll close, Your Honor, with a final prong and 

that is that this petition contains an unfunded mandate.  And 

those unfunded mandates are foreseeable consequences of 

creating these new rights, both with regard to what I 

mentioned earlier, the creation of some state apparatus that 

can determine the breach of the standard of care for the 

purposes of the state's role in holding doctors accountable 

to that standard of care as purported in their petition.  

But, secondly, with regard to the health exchange 

and providing health insurance, all of these -- all of these 

different procedures would now, if they become a right within 

this umbrella of reproductive freedom, now it obligate the 

state to pay for those procedures where presently they don't 

have that requirement.  So it's an unfunded mandate akin to 
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what we saw in the Education Freedom Act case.  And for all 

of those reasons, we ask that you enjoin this petition and -- 

and declare that it fails to comply with the relevant law. 

THE COURT:  Thank you. 

MR. GUINASSO:  Thank you. 

THE COURT:  Ms. St-Jules, I would ask you, you're 

next in order, whether or not the Secretary of State wishes 

to take a position or do you stand on your general position 

that we take no position?  

MS. ST-JULES:  We take no position.  Thank you, 

Your Honor. 

THE COURT:  Thank you.  I figured that was the 

response.  I thought I would get that out of the way, so. 

MR. SCHRAGER:  Your Honor, if I may.  Good 

afternoon.  Bradley Schrager for Nevadans for Reproductive 

Freedom.  And here we are again.  You know, it's funny you 

mention the change and makeup of the Supreme Court because 

over the history of the single-subject rule and the 

description of effect rules, one thing hasn't changed and 

that's the makeup of Departments 1 and 2 up here in Carson 

City, where all of these things come, which means that over 

the years, like you said before, every single initiative has 

traveled its ways through these two courtrooms, okay.  

You have seen the development, overseeing really 
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the development of the single-subject jurisprudence of the 

description of effect jurisprudence of all those things.  And 

I'm not going to say there hasn't been an evolution over the 

years.  There has been.  That's natural as the cases come to 

you.  That's what common law and civil law do, right.  So 

over the years there has been some refining in conversation 

with the Supreme Court. 

But going back to 2005, when these statutes were 

passed involving single subject through last year up to 

Helton, which I'll talk about in a moment, there's not a 

single moment in which the current petition would have been 

held to violate the single-subject rule or the description of 

effect rule.  The description of effect rule is a little more 

in the eye of the beholders.  The single-subject rule not so 

much.  And, as I said, at no time would this particular 

petition have been considered to have covered inadmissible or 

impermissibly more than one subject. 

Now, it's interesting and increasingly rare for 

anyone to find that.  You have to go back to I think 2008, 

2006 to even find violations of the single-subject rule.  

There's been -- there has been -- I think that the practice 

of petitioners has gotten better so that the things they 

bring to the Court are less likely to obviously violate that 

rule.  And, secondly, there's been a secondary expansion 
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based upon the rights of proponents to exercise their Article 

19 rights to initiative. 

Now, you talked about Helton and how close it 

was.  I thought Helton was a really close case, right.  And 

it seemed to me that that could have gone either way.  I 

think formally it was a fourth read, opinion on the -- on the 

merits, even though the sort of post -- the post opinion 

makeup of the Court has changed. 

But I sort of feel like plaintiffs' counsel 

has -- has made a bit of my argument for me which is by 

pointing out all of the things that went into Helton, all of 

the things having to do with the open primary, which were 

very different from and separate, apart from all the things 

that go into the ranked choice voting and the general 

election.  And the two were not -- they're independent.  

They're not necessarily related.  And yet still under the 

rubric drawn by the Supreme Court, they were considered to be 

sufficiently related and germane to one another to pass the 

single-subject test. 

I think that's instructive for us here today 

because something that even -- even when it was 50/50, really 

could have gone either way.  Single subject did not impede 

those petitioners' rights to move forward.  I think that's -- 

that's instructive for today because what the Supreme Court 
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said in Helton was its clearest statement of the analysis 

this Court is due to make regarding the single subject.  

The first step is to establish the primary 

subject of the petition before you and then afterwards, to 

look at the provisions of the -- of the petition to determine 

whether they are functionally related and germane to one 

another in a way that provides sufficient notice of the 

general subject -- general subject of and of the interest 

likely to be affected by the proposed initiative or 

referendum.  So the lone stars, dual lone stars, the Court 

statement of what is this thing about, what are we trying to 

do with this petition.  And then, secondly, do all of its 

provisions relate to one another in a way that supports and 

works toward that particular goal. 

Here though, I think there are a number of ways 

in which the Court can turn it.  The primary subject of this 

petition is to establish rights regarding reproductive care 

services and to protect those who seek or provide those care 

services.  That's the primary subject.  And when stated that 

way, it's really, really difficult for anyone to look at the 

provisions of this petition and say they don't functionally 

relate to that particular policy project. 

And let's keep in mind, this is a constitutional 

measure.  It's not a statute.  The legislature, if this 
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passes, will legislate within its terms and judges across the 

state will determine whether statutes that are passed to 

follow and acted under they are within the meaning of the 

constitution.  We don't have to today determine where all 

those possible avenues of both legislation and conduct are 

going to be because the constitution becomes organic law 

under which statutes are then enacted.  Which is one of the 

reasons why the number of NRS statutes or chapters that might 

be affected by constitutional amendment are essentially 

irrelevant.  Constitution is organic law, will control and it 

really doesn't matter for a single-subject analysis or for 

any other random legal analysis how may NRS chapters might be 

affected by that. 

But one of the ways of restating the analysis is 

the functioning related and germane to one another analysis 

is do these have to be multiple in issues.  And if so, where 

would they break, right?  And listening to counsel, I'm sort 

of -- I come away with the idea this should be anywhere from 

six to a dozen separate initiatives, all to achieve what's in 

the petition.  That struck me as an implausible reading.  And 

I can't really tell where the fissures would be within the 

text of the -- of the proposal.  But I want to go through it 

briefly with the analysis in mind, the Helton directed 

analysis so we can see the coherence of the entire petition 
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for purposes of the single-subject rule. 

Section one essentially states the rights.  Every 

individual has a fundamental right to reproductive freedom 

which entails the right to make and effectuate decisions 

about all matters relating to pregnancy, including without 

limitation prenatal care, child birth, postpartum care, birth 

control, vasectomy, tubal ligation, abortion, abortion care, 

management of a miscarriage and infertility care. 

Now, it sort of -- it sort of begs credulity to 

say those don't relate one to each other in the sphere of 

reproductive care and to the point of and interests likely to 

be affected by and advanced by the petition itself, which is 

to establish those rights. 

In fact, if you were to -- if you were to ask a 

middle school health class, if you were to take them and give 

them this list of individual care services and say what do 

these have in common, they would very poignantly say they 

have to do with reproduction.  They are reproductive 

services.  It is clear on its face.  If you went to a 

reproductive care facility, these are the services you would 

receive there.  If you go to the website or the literature of 

opponents of reproductive freedom, these are the services 

that they oppose.  This is the universe of reproductive care 

services and that's what is sought to be advanced by this 
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petition. 

The second section, can't be said to introduce a 

new subject into the petition because it essentially carves 

out of the first section.  It says that notwithstanding the 

provisions of subsection (1), the state may still regulate 

the provision of abortion care after field viability, et 

cetera.  This is carving out an important exception that is, 

of course, well known to people and alerts folks that this is 

not a wholesale adoption of unlimited abortion rights but 

that the state retains regulatory authority in certain 

circumstances.  That's not a new subject.  That's a way of -- 

of effecting the overall subject. 

And then sections three, four and five have to do 

with protecting those who either seek these services, perform 

these services or aid and abet those that seek these 

services.  All of those flow from the general overarching 

purpose of the petition, which is, as I stated, to establish 

these rights and to protect those who seek them and provide 

them. 

I don't really see how this could be termed 

logrolling.  Because logrolling, as I understand it, is 

essentially hiding or burying a popular provision in with 

other -- with unpopular provisions so that you can get it 

across the line on the strength of the first one, right.  
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That's what -- that's what the Court in Helton said.  They 

need to be completely separate provisions that are sort of 

jammed together.  In essence, logrolling, when you do that, 

you have violated the single-subject rule by definition 

because we have stuck two completely separate provisions 

together in this same petition. 

I don't think you can fairly say that's what's 

being done here.  The provisions that are laid out in the 

petition and by opposing counsel are not separate subjects.  

They are merely aspects, all of them working in the same 

direction toward establishing these rights of care. 

So the notion that these should be brought 

singularly, certainly anyone has a right to bring nine 

different initiative petitions on all these subjects.  It's 

not necessary here.  It's all easily covered under one 

umbrella.  

In many ways I think the plaintiffs get too 

granular, right.  They're looking too far down in the weeds 

to what should be separate subjects.  It's as if you were to 

say, well, we're going to pass the right of veterans to -- to 

medical care.  But there's so many different kinds of medical 

care that a veteran could get that we would need a subject 

and an initiative for each single one of those.  That doesn't 

make sense to me.  
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Given the history of single subjects in the state 

and the state of the petition, that I've laid out here, I 

don't think you can fairly say that this needs to go back to 

the drawing board on single-subject grounds but if you did, I 

think one would have a responsibility to show exactly where 

those fault lines are.  This is in.  This is out.  These are 

incompatible with this one so that you can guide someone to 

go and do a petition that would be legally acceptable.  I 

don't think that's going to be necessary here because I don't 

see those fault lines, the right, the -- the sort of 

adaptation of the right with the state's ability to regulate 

and then the protection of the right in three sections.  They 

flow almost without pause. 

Let me move briefly to the description of effect 

because, you know, it's always fascinating when sets of 

people, here, two sets of people can reach something and take 

away such vastly different interpretations.  But I want to 

say at the onset, though I appreciate my colleague saying 

this is not a political argument, it's not a political 

lawsuit, many of the things that plaintiffs raise regarding 

the description of effect are things they would want their 

supporters or people they want to convince to know in advance 

of either signing this or voting for it.  That's not a 

petitioner's responsibility to respond to in a description of 
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effect.  

A description of effect and, you know, honestly I 

think that this description of effect, and you've seen dozens 

of them, this description of effect may be among the most 

straight forward, non-argumentative and objective description 

of effect that I've read in many, many years.  There's no 

politics in here.  It doesn't mention the decisive quality of 

the issue.  It doesn't talk about the overturning of Roe or 

the Dobbs decision.  It doesn't do any of those things.  

Those are properly reserved for the political campaign.  And 

essentially many of the things that plaintiffs have raised 

here today, they are encouraged to put on fliers and say 

robocalls, do all of the things you can do in politics.  It 

is merely the responsibility of the proponents of a petition 

to not mislead, to not be argumentative and to say things as 

clearly as they can in language that signatories can 

understand. 

And so when I go through the description of 

effect, I really find it hard to improve upon.  If enacted, 

this initiative would add a new section, Article One, 

establish in the fundamental right to reproductive freedom.  

This initiative enables individuals to make and carry out 

decisions about matter relating to their pregnancies, 

including, and then there's a list from prenatal care to 
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infertility.  That's both informative and states the effect 

of the measure.  

Further on, in setoff language, if this measure 

is enacted, the state may -- still may regulate provision of 

abortion -- abortion care after fetal viability except where 

medically indicated to protect the life or physical or mental 

health of the pregnant individual.  Once again, alerting 

people immediately to an effect of it, right, that there is, 

in fact, still room for the state to regulate in -- in the 

area of reproductive care.  

And then much like the initiative petition 

itself, the final paragraph discusses the protections for 

people who seek or provide this care is in essence in 

182 words a model description of effect.  This is exactly 

what somebody should be looking at when they make this 

decision because it's also not -- in the America of 2023 and 

2024, this is not the only information, a signatory or a 

voter is going to have about the controversies regarding 

reproductive care in this country.  They will bring much to 

the table when they do that. 

And there's sort of, I don't even know if I -- if 

I need to go much into the sort of it could mean this or it 

could mean that, sort of hypotheticals that were albeit 

rather grotesquely listed by the plaintiffs, I don't think 
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should concern the Courts.  Because, you know, first of all, 

the notion that an abuser would cause a miscarriage in 

another person and then would get off the hook because of 

this.  It outlines two things.  We have statutes against 

feticide in this state which are highly effective and it 

appears to have a misreading of the petition itself, which 

does not involve some of the causes of miscarriage or harm to 

another person but involves protecting those who are -- the 

alleged outcome of the pregnancy of the individual, not of 

another individual but of the individual.  Of course, this is 

meant to speak to the current wave of legislation, in some 

states criminalizing things like a miscarriage. 

So, you know, this parade of horribles that this 

is going to cause people to get off of what is essentially 

murder for on the strength of this amendment I don't think is 

a very plausible thing and certainly wouldn't be something to 

go into a description of effect at any rate.  And this notion 

that dentists are going to be I guess performing abortions 

under this also doesn't strike me as particularly credible, 

largely because I don't know how many times it says in this, 

the applicable standard of care.  I don't know the exact 

applicable standard of care of a dentist or an optometrist or 

any of those folks.  I do not believe historically and 

customarily, the abortion is within that applicable standard 
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of care.  

So once again, if it's the kind of thing that can 

make its way into a political campaign and somebody gets 

traction by saying those things, that's fine.  It is not a 

necessary part of a description of effect which is there not 

to lead people into inflammatory, you know, visions of what 

any particular petition is going to do but rather to inform 

them what this thing is and then they're free to sign it, not 

sign it and to research as they see fit. 

Finally, Your Honor, the unfunded mandate, you 

know, I sort of struggled to sort of understand exactly what 

we were talking about when it got to this portion of the 

argument because it seems highly attenuated, right.  If 

there's agencies, the Courts, the police already enforce the 

law, right, where they -- where they enforce licensure.  They 

do that now already.  There's certainly nothing that in 

addition that says that some new agency needs to be set up or 

anybody needs to be charged in some way to -- to take on 

regulatory or law enforcement duties that they currently do 

not and, therefore, this would require the setting aside of 

and appropriating an expenditure of however a roughly 

incalculable figure.  That strikes me as too far afield in 

this petition.  And, you know, we didn't have it at the time 

of briefing but, you know, there's always a financial impact 
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statement that comes with these things as well.  I don't know 

if counsel has seen one here.  

It says -- you know, this came out this month and 

it says roughly what they always say which is can't tell, 

right.  Sometimes they say, you know, the LCB will say we can 

tell and that can be part of the record.  Here it says we 

can't tell, right.  So at the very least, there's no prima 

facie evidence that there would be an expenditure and I don't 

think it's fair to say that from the -- from the text of the 

petition itself that one can glean that there's any likely or 

required appropriation or expenditure that's going to flow 

from this.  If people have the right to their healthcare, 

they're going to pay for it how they pay for it.  There's 

nothing in here about the state's responsibility for those 

things.  Those are covered by other provisions, not by this 

provision.  So I think that finding a 196 -- an Article 19 

section (6) violation here would be -- would be unfortunate.  

So, I mean, I'll be happy to answer any 

questions, but I think I have gone through the list of what I 

had for you. 

THE COURT:  Thank you.  

MR. SCHRAGER:  Thank you, Your Honor. 

THE COURT:  Mr. Guinasso, any final short 

comments?  
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MR. GUINASSO:  Just briefly, Your Honor. 

THE COURT:  Okay. 

MR. GUINASSO:  If I may. 

THE COURT:  Real briefly. 

MR. GUINASSO:  Your Honor, I just want to point 

out, since 2005 there actually have been two Supreme Court 

cases that have struck down -- you know have struck down 

petitions because they exceeded single-subject rule.  The Las 

Vegas Taxpayer's case of 2009 found to be excessively general 

and the Nevada for Property Rights petition was found to 

violate the single-subject rule and then was -- parts of it 

were stricken and another piece was kept.  

So the single-subject rule is not in violate with 

regard to -- it's not a cursory piece of the analysis.  It's 

a very vital piece of the analysis so that there's not 

deception with regard to what's being proposed and so that 

there's clarity as to what -- what rights we're talking about 

and what the effect of enacting those rights might be. 

You know, with each of these subject matters that 

we've outlined, there's a body of law.  Abortion law has its 

own body of law surrounding it, abortion care.  Prenatal care 

has its own body of law.  The issues surrounding miscarriage 

have its own body of law.  And we don't have to ask 

kindergartners whether there are, you know, multiple subjects 
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or one subject.  We've left that to the legislature and the 

legislature has wrestled with this abyss of different 

considerations as it pertain to pregnancy in over 20 

different chapters of the NRS. 

And so if you look to the petition and you're 

trying to function -- figure out where the functionality 

lies, you're not going to be able to find it because they -- 

they have basically presented an abortion care petition and 

then shoehorned these other processes, these other mechanics 

of pregnancy into their petition without functionally pulling 

them together within the language of the petition. 

Counsel said that I was too far granular.  And I 

would just submit to you, Your Honor, that Helton really 

tells us to be granular and to distinguish between what's 

functional and what's mechanical. 

The description of effect issue, I just wanted to 

touch on a couple of quick points.  It's not -- it's not what 

we want the public to know that's at issue here.  It's what 

the law requires so that there could be a robust and informed 

opinion concerning what reproductive freedom is and what it 

means when such a right is enacted into our constitution, and 

the burden is on the petitioners to articulate that, not on 

the challenging party to the petition. 

The description as it's presented is ambiguous 
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and overbroad and, you know, with regard to this idea that I 

presented hypotheticals, well, Your Honor, petitioners are 

required to understand the foreseeable consequences of their 

proposed -- the proposed new right and it doesn't appear to 

me in the language of the petition itself or the description 

of effect that there's been any reasonable effort to consider 

the implications of this new right that they're enacting and 

all the attending language.  

This ambiguity for example of what a healthcare 

provider is, we didn't create that ambiguity.  In the face of 

the petition, they created that ambiguity and didn't -- and 

didn't provide any definition.  So the absurd results that I 

presented to you earlier are absurd results that their own 

language has created and they're required to put the public 

on notice about those things.  Thank you. 

THE COURT:  Thank you.  

Well, again, first of all, I want to thank you 

for the excellent briefs and arguments again.  I've had a lot 

of matters lately, it seems lately, in respect to that, and 

not all of the briefs have been great in respect to that.  I 

appreciate it.  Again, I obviously want to say, this is not 

about protecting a woman's rights in the Court's mind but 

whether or not the Nevada rules as to the initiative petition 

have been violated in respect to this particular matter by 
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the petition in respect to this matter. 

Again, the Court has reviewed this.  I've looked 

at it, and I -- and it's clear to me, this is probably the 

clearest case that I've seen that I think there's a violation 

of the single-subject rile.  I just, I've seen a lot of them 

over the years in respect to this particular matter.  There's 

just too many subjects, not all of which are functionally 

related to each other in respect to that. 

Each section appears to state almost a different 

subject let alone a -- Mr. Guinasso went through to protect 

the rights to becoming pregnant, protect the rights to 

prevent pregnancy, protect the rights to terminate pregnancy, 

protect a woman's health when complications begin, exist or 

let alone the liability of the people who, providers and who 

is subject to that and let alone the protections of those 

people.  So, again, I think there are just too many subjects 

involved in this particular initiative.  And, again, I think 

the description of effect by and through because there's so 

many subjects that's misleading as to the unfunded mandate.  

Again, I think -- I appreciate the fact that the LCB can't 

tell whether or not there is an unfunded mandate or not.  

But it's going to be the order of the Court that 

I believe the initiative does not embrace the single subject.  

It contains the misleading description.  It contains possibly 
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an unfunded mandate.  Therefore, it violates NRS 295.009 

Article 19 section (6) of the Nevada Constitution.  The Court 

orders the judgment of decrees of the Secretary of State 

should be enjoined from placing the initiative on the ballot 

in respect to this matter.  

So, again, thank you very much for the arguments 

and everything else.  I appreciate it.  

Anything further?  

MR. SCHRAGER:  Was there an order submitted by 

Mr. Guinasso?  You'll be signing that one. 

THE COURT:  I already reviewed it. 

MR. SCHRAGER:  Very good. 

THE COURT:  I appreciate yours and that, but I 

already reviewed it.  I went through it days ago, went 

through it and double checked everything.  I felt it was 

important with respect to this particular matter.  Again, I 

just don't think this as close of an issue that some people 

feel or believe.  I just think there's so many subjects.  

It's just across the board, encompassing way too many, and I 

don't think that was ever the intent of the legislature or 

the constitution in respect to this matter, so thank you. 

MR. SCHRAGER:  Thank you, Your Honor. 
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