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Jason D. Guinasso, Esq. (SBN# 8478)
HUTCHISON & STEFFEN, PLLC
5371 Kietzke Lane

Reno, Nevada 89511

Telephone: (775) 853-8746
Facsimile: (775) 201-9611
jguinasso@hutchlegal.com

akruik@hutchlegal.com

Attorney for Plaintiffs
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
DONNA WASHINGTON, an individual; Case No.: 23 0C 00115 1B
COALITION FOR PARENTS AND
CHILDREN, a Political Action Committee, Dept. No.: 1
Plaintiffs,
Vs. SUMMONS
FRANCISCO V. AGUILAR, in his Official
Capacity as the NEVADA SECRETARY
OF STATE,

Defendant.

TO THE DEFENDANTS: YOU HAVE BEEN SUED. THE COURT MAY DECIDE
AGAINST YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN
21 DAYS. READ THE INFORMATION BELOW CAREFULLY.

A civil Complaint has been filed by the plaintiff against you for the relief set forth in the
Petition.

1. If you intend to defend this lawsuit, within twenty-one (21) days after this
Summons is served on you exclusive of the day of service, you must do the
following:

a. File with the Clerk of this Court, whose address is shown below, a formal

written response to the Petition in accordance with the rules of the Court,
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Jason D. Guinasso, Esq. (8478)

HUTCHISON & STEFFEN, PLLC

5371 Kietzke Lane 2073 GCY
Reno, Nevada 89511

Telephone: (775) 853-8746

jguinasso(@hutchlegal.com BYM}‘ (\)O*-ék,

- a

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

DONNA WASHINGTON, an Individual;
COALITION FOR PARENTS AND CHILDREN, Case No.: 23 OC 00115
a Political Action Committee,
Dept. No. 1
Plaintiffs,

Vs. STIPULATION AND PREOPOSEB]
SCHEDULING ORDER OF THE COURT
FRANCISCO V. AGUILAR, in his Official
Capacity as the NEVADA SECRETARY OF
STATE,

Defendant,

and

NEVADANS FOR REPRODUCTIVE
FREEDOM, a Political Action Committee,

Intervenor-Defendant.

On October 5, 2023, Plaintiffs DONNA WASHINGTON and COALITION FOR PARENTS
AND CHILDREN (collectively the “Plaintiffs”) filed a Complaint for Declaratory and Injunctive
Relief (the “Complaint”) challenging Nevada Initiative Petition C-01-2023 pursuant to NRS Chapter
295.061. On October 12, 2023, Defendant FRANCISCO V. AGUILAR, in his official capacity as
Nevada Secretary of State, by and through counsel, Nevada Attorney General Aaron D. Ford, and
Laena St-Jules, accepted service of the Complaint and Summons. On October 6, 2023, Plaintiffs served

the Complaint and Summons on Bradley S. Schrager, Esq., counsel for prospective Intervenor-

Page 1 of 4

JA 0028




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Defendant NEVADANS FOR REPRODUCTIVE FREEDOM, who agreed to accept service on behalf

of his client.
STIPULATION
THE PARTIES HEREBY STIPULATE AS FOLLOWS:
1. The Parties stipulate to allowing Intervenor-Defendant NEVADANS FOR

REPRODUCTIVE FREEDOM, a Nevada committee for political action, to intervene in this litigation.
2. The Parties agree to the following deadlines to file briefing:
(a) Plaintiffs will file a memorandum of points and authorities by October 20, 2023.
This brief is limited to ten pages pursuant to FIDCR 3.23(b).
b) Intervenor-Defendant will file an answer and response brief by November 8,
2023. This response brief is limited to ten pages pursuant to FIDCR 3.23(b). Defendant
the Secretary of State shall file an answer and/or response brief by this time as well.
(¢)  Plaintiffs will file a reply brief by November 15, 2023, This reply is limited to
five pages pursuant to FTDCR 3.23(b).
(d)  Plaintiffs and any party filing an opposition to Plaintiffs’ memorandum of points
and authorities will submit proposed orders to the Court by November 15, 2023.
Pursuant to FIDCR 3.10, the proposed orders must include a cover sheet, a statement of
facts, the applicable standard of law, analysis, and conclusions of law and an order.
(e) Pursuant to FJDCR 3.11, Plaintiff will submit a request for submission by
November 16, 2023.
3. The parties agree to electronic service of all documents amongst themselves pursuant to
NRCP 5(b)(2)F), at the email addresses listed below, and to this Court’s judicial assistant, Julie
Harkleroad, at jharkleroad@carson.org. Physical copies must be filed with the Court as soon as
practicable thereafter, preferably within two days following the deadline, for scheduled filings, or

within two days of submission for all other papers.
Page 2 of 4
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4, The partics shall comply with FIDCR 3.2, which requires original signatures on all

pleadings and papers. The Court waives pre-hearing statemen

5. The Court shall hold hearing on this matter fn Novemb

held remotely or in person at the Court’s discretion.

Dated this day of October, 2023.

By:
Bradley S. Schrager, Esq. (10217)
Daniel Bravo, Esq. (13078)

BRAVO SCHRAGER, LLP

6675 South Tenaya Way, Suite 200

Las Vegas, Nevada 89113

(702) 996-1724
bradley(@bravoschrager.com
daniel@bravoschrager.com

Counsel for Nevadans for Reproductive
Freedom

Dated this_{Z7h Day of October, 2023.

By: 2N o D»jT#5226
St-Jules, Esq. (15136)

ATTORNEY GENERAL’S OFFICE

100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1265

Istjules@ag.nv.gov

Counsel for Nevada Secretary of State

0
H

the parties.

1, 2023, at :30 P.M., to be

, 2023,

PLLC

ane

, Nevada 89511

(775) 853-8746
guinasso@hutchlegal.com

Counsel for Donna Washington and
Coalition for Parents and Children

ORDER

GOOD CAUSE APPEARING, this Court hereby adopts the Stipulation of the Parties as the

Scheduling Order for this matter. The Parties shall adhere to all dates in the Stipulation.

DATED this day of October, 2023.

Page 3 of 4
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4, The parties shall comply with FIDCR 3.2, which requires original signatures on all

pleadings and papers. The Court waives pre-hearing statements by the parties.
5. The Court shall hold hearing on this matter on November 21, 2023, at 1:30 P.M,, to be
held remotely or in person at the Court’s discretion.
Dated this/2- day of October, 2023. Dated this day of October, 2023.
/ z ;
By < ,é By:
ﬁiﬁiley S. Schrager, Esq. (10217) Jason D. Guinasso, Esq. (8478)
Daniel Bravo, Esq. (13078) HUTCHISON & STEFFEN, PLLC
BRAVO SCHRAGER, LLP 5371 Kietzke Lane
6675 South Tenaya Way, Suite 200 Reno, Nevada 89511
Las Vegas, Nevada §9113 (775) 853-8746
(702) 996-1724 guinasso(@hutchlegal.com
bradley(@ bravoschrager.com Counsel for Donna Washington and
danieli@bravoschrager.com Coalition for Parents and Children
Counsel for Nevadans for Reproductive
Freedom
Dated this Day of October, 2023.
By:

Laena St-Jules, Esq. (15156)
ATTORNEY GENERAL’S OFFICE
100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1265

Istjules/@iag.nv.gov
Counsel for Nevada Secretary of State

ORDER
GOOD CAUSE APPEARING, this Court hereby adopts the Stipulation of the Parties as the
Scheduling Order for this matter. The Parties shall adhere fo all dates in the Stipulation.

DATED this /' 7%% day of October, 2023.

fict Court Judge

Page 3 of 4 JA 0031
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Reno, Nevada 89511
Telephone: (775) 853-8746

uinasso@hutchlegal.com
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the First Judicial District

Court, and that on October l [ , 2023, 1 deposited for mailing, postage paid, at Carson City,

Nevada, a true and correct copy of the foregoing Order addressed as follows:

Jason D. Guinasso, Esq.
Hutchison & Steffen, PLLC
5371 Kietzke Lane

Reno, NV 89511

Bradley S. Schrager, Esq.

Daniel Bravo, Esq.

Bravo Schrager, LLP

6675 South Tenaya Way, Suite 200
Las Vegas, NV 89113

Laena St-Jules, Esq.
Attorney General Office
100 N Carson Street
Carson City, NV 89701

Julie %arkleroad

Judicial Assistant, Dept. 1
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REC'D & FILED

Jason D. Guinasso, Esq. (8478) , 1 2: 03
HUTCHISON & STEFFEN, PLLC i ecT 20 P
5371 Kietzle Lane 7 ORBIACRIRO AR I
Reno, Nevada 89511 “%’“‘ Z
Telephone: (775) 853-8746 PR W 1 8 1 ¥
jguinasso@hutchlegal.com T R OR ‘ !
Attorney for Plaintiffs
IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY
DONNA WASHINGTON, an individual,
COALITION FOR PARENTS AND CHILDREN, Case No.: 23-0C-00115
a Political Action Commitiee,
Dept. No. 1

Plaintiffs,

vs. | MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF

FRANCISCO V. AGUILAR, in his Official COMPLAINT FOR DECLARATORY AND
Capacity as the NEVADA SECRETARY OF INJUNCTIVE RELIEF
STATE,

Defendant.

Plaintiffs DONNA WASHINGTON and COALITION FOR PARENTS AND CHILDREN
(“Plaintiffs™), a Political Action Committee, by and through its undersigned counsel Jason D.

Guinasso, Esq., of the law firm Hutchison & Steffen, PLLC, hereby file this Memorandum of Points
and Authorities in support of the Complaint for Declaratory and Injunctive Relief that was filed on
October 5, 2023, to challenge Initiative Petition C-01-2023. This Memorandum of Points and
Authorities is based on the Complaint for Injunctive and Declaratory Relict that was filed on October 5,
2023, all pleadings and papers on file, and any oral argument that this Court will allow at the hearing on
November 21, 2023, at 1:30 P.M. Pursuant to FIDCR 3.23(b), the Memorandum of Points and
Authorities is limited to ten pages, exclusive of exhibits.

{1

I
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AFFIRMATION

Pursuant to NRS 239B.030(1) and NRS 603A.040, undersigned counsel hereby affirms that the

foregoing MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF COMPLAINT

FOR DECLARATORY AND INJUNCTIVE RELIEF does not contain the personal information of any

person.

i
e
11
{11
Iy
/!
/1
1
111
/11
111

I

W

DATED this Z day of October, 2023.

Reno, Nevada 89511
Telephone: (775) 853-8746
jeuinasso@hutchlegal.com

Attorney for Plaintiffs

it

C
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MEMORANDUM OF POINTS AND AUTHORITIES
L Introduction
On October 5, 2023, Plaintiffs filed a Complaint for Declaratory and Injunctive Relief to
challenge Initiative Petition C-01-2023 (the “Petition”). This Petition seeks to profoundly alter the

Nevada Constitution by creating a newly-identified right called the “fundamental right to reproductive
freedom.” Exhibit 1, at 3. Among other things, this newly developed right provides that reproductive
freedom—which includes “all matfers relating to pregnancy”—shall not be denied, burdened, or
infringed upon unless justified by a compelling State interest. /4. Broadly, this section would
expressly apply to “prenatal care, childbirth, postpartum care, birth control, vasectomy, tubal ligation,
abortion, abortion care, management of a miscatriage, and infertility care.” Id. Respectfully, the
Petition fails to disclose to the public the far-reaching effect of this proposed Constitutional
Amendment, Indeed, this law—if passed—would fundamentally alter Nevada’s Constitution,

Legally, this Court is empowered to consider Plaintiffs’ preelection challenge because the
Petition fails to comply with the single-subject requirement, contains a defective description of effect,
and violates the preclusion against unfunded mandates. These deficiencies are now briefly described.

First, the Petition violates the single-subject requirement, as set forth by NRS 295.009(1)(a),
because it addresses a multitude of subjects that are logically and actually disparate: prenatal care,
childbirth, postpartum care, birth control, vasectomy, tubal ligation, abortion, abortion care,
management of a miscarriage, and infertility care. These subjects are all classified as a “reproductive
freedom,” but there is no limiting language in that section to circumsctibe that right such that the
section ernbraces a single and articulable subject. For instance, it is unclear how infertility care relates
to an abortion. It is unclear how a vasectomy relates to postpartum care. Thus, this Petition embraces
an unusually broad scope of conduct that amounts to logrolling.

Second, the Petition has a defective description of effect under NRS 295.009(a)(b). A

description of effect must be straightforward, succinet, and nonargumentative. It cannot be deceptive
1
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or misleading. This description of effect has a multitude of misleading statements or omissions. Most
concerningly, the Petition fails to mention that a “provider of healtﬁ care,” which is an undefined term,
has the power to order a late-term abortion if it is “medically indicated” to protect the physical or
mental health of the pregnant individual. For this reason, voters are misled into believing that a
physician would be empowered to determine that the mother’s physical or mental well-being requires
an abortion. In reality, any “provider of health care,” wﬁich is broadly defined under existing Nevada
law, see NRS 41A.017 (including a dentist), would seemingly be able to green light a late-term
abortion under the amorphous and undefined “medically indicated” standard. This is misleading.

Third, the Petition contains unfunded mandates. A petition cannot require an expenditure of
money without providing for necessary revenue. This Petition requires the State to create a panel to
ascertain whether a “provider of health care” met the standard of care while performing an abortion,
accordingly, tax dollars would need to be utilized to create an enforcement regime.

In sum, this Petition violates the law, Declaratory and injunctive relief must be granted.

II. I'acts and Procedural History

On September 14, 2023, Lindsey Harmon, on behalf of the Nevadans for Reproductive
Freedom, filed Nevada Constitutional Initiative Petition C-01-2023 (the “Petition™). See Exhibit 1
(containing a copy of the Notice of Intent to Circulate Statewide Initiative Petition for the Petition).
The Petition seeks to add a new section to the Nevada Constitution, which will be designated as Section
25 of Article 1 (the “Amendment™). Exhibit 1, at 3.

The first subsection of the Amendment would create a “fundamental right to reproductive
freedom.” Among other things, this newly developed right provides that reproductive freedom—which
includes “all matters relating to pregnancy”—shall not be denied, burdened, or infringed upon unless
justified by a compelling State interest. Exhibit 1, at 3. Broadly, this section would expressly apply to
“prenatal care, childbirth, postparfum care, birth control, vasectony, tubal ligation, abortion, abortion

care, management of a miscarriage, and inferiility care.”
2
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The second subsection of the Amendment would allow the State to “regulate the provision of
abortion care after fetal viability, provided that in no circumstance may the State Prohibit an abortion
that, in the professional judgment of an attending provider of health care, is medically indicated to
protect the life or physical or mental health of the pregnant individual.” Exhibit 1, at 3.

The third subsection of the Amendment would prohibit the State from penalizing or prosecuting
an individual based on “perceived or alleged outcome of the pregnancy of the individual, including,
without limitation, a miscarriage, stillbirth or abortion.” BExhibit 1, at 3.

The fourth subsection of the Amendment would prohibit the State from penalizing, prosecuting,
or otherwise taking adverse action against “a provider of health care” for acting within the standard of
care for performing an abortion or providing abortion care. Exhibit 1, at 3.

The fifth subsection of the Amendinent would prohibit the State from penalizing or prosecuting
an individual for aiding or assisting another individual in exercising the right of the individual to
reproductive freedom. Exhibit 1, at 3.

The sixth subséction of the Amendment would provide that “nothing herein narrows or limits
the rights to equality and equal protection.” Exhibit 1, at 3,

The Petition includes a description of effect that states:

If enacted, this initiative would add a new section fo Article 1 of the
Nevada Constitution establishing a fundamental right to reproductive
freedom. This initiative enables individuals to make and carry ouf decisions
about matters relating to their pregnancies, including prenatal care,

childbirth, postpartum care, birth control, vasectomies and tubal ligations,
abortion and aboition care, and care for miscarriages and infertility.

If this measure is enacted, the State still may regulate provision of
abortion care after fetal viability, except where medically indicated to protect
the life or physical or mental health of the pregnant individual.

Under this measure, the State may not penalize, prosecute, or take
adverse action against any individual based on the outcome of a pregnancy of
the individual, or against any licensed health care provider who acts
consistent with the applicable scope and practice of providing reproductive

3
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health care services to an individual who has granted their voluntary consent.

Neither may the State penalize, prosecute, or take adverse action against any

individual or entity for aiding or assisting another individual in the exercise

of the rights established by this initiative.
Exhibit 1,at 5.
IN. Legal Standard

“Courts will consider challenges to an initiative petition preelection in limited circumstances,

such as when those challenges are based on the pefition’s compliance with the single-subject
requirement, the statutory requirement for the description of effect, or the preclusion against unfunded
mandates.” Helton v. Nevada Voters First PAC, 138 Nev., Adv. Op. 45, 512 P.3d 309, 313 (2022),
Respectfully, the Petition violates each of the grounds identified by Helton.
IV.  Arguments

A, The Petition Violates the Single-Subject Requirement

This Petition addresses an abyss of topics such that it fails to comply with the single-subject
requirement. NRS 295.009(1)(a) provides that an initiative petition must embrace only “one subject
and matters necessarily connected therewith and pertaining thereto.” An initiative petition embraces
one subject “if the parts of the proposed initiative or referendum are functionally related and germane
to each other in a way that provides sufficient notice of the general subject of, and of the interests likely
to be affected by, the proposed initiative or referendum.” NRS 295.009(2).

“The single-subject requirement ‘facilitates the initiative process by preventing petition drafiers
from circulating confusing petitions that address multiple subjects.”” Helion, 138 Nev., Adv. Op. 45,
512 P.3d at 314 (quoting Nevadans for the Prot. of Prop. Rights, Inc. v, Heller, 122 Nev. 894, 902, 141
P.3d 1235, 1240 (2006)). “[Tlhe single-subject requirement helps both in promoiing informed
decisions and in preventing the enactment of unpopular provisions by attaching themn to more attractive
proposals or concealing them in lengthy, complex initiatives (i.e., logrolling).” 7d. (internal quotation

marks omitted). “[I.]Jogrolling occurs when two or more corpletely separate provisions are combined
4
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in a petition . . . .” Id at 315 (internal quotation marks omitted). In ascertaining whether a petition
violates the single-subject requirement, “[t]he court must first determine the initiative’s purpose or
subject and then determine if each provision is functionally related and germane to each other and the
initiative’s purpose or subject.” Helton, 138 Nev., Adv. Op. 45, 512 P.3d at 314. “To determine the
initiative’s purpose or subject, this court looks to its textual language and the proponents’ arguments.”
Id. (internal quotation marks omitted). “The court also will look at whether the description of effect
articulates an overarching purpose and explains how provisions relate to a single subject,” 7d

Here, the Petition embraces a litany of subjects that clearly amount to logrolling. Subsection 1,
alone, embraces the following subjects: prenatal care, childbirth, postpartum care, birth control,
.vasectomy, tubal ligation, abortion, abortion care, management of a miscarriage, and infetiility cate.
See BExhibit 1, at 3. Subsection 1 purportedly creates a “fundamental right to reproductive freedom,”
but there is no limiting language in that section to circumscribe that right such that the section embraces
a single and articulable subject, 7d. For instance, it is unclear how a vasectomy relates to infertility care
or posipartum care. Likewise, it is wholly unclear how postpartum care is related to abortions or birth
control. Thus, it is improper to characterize these broad categories as a “single subject.”

Legally, the Petition creates several laws that are not functionally related and/or germane to the
proposed “right to reproductive freedoni.” First, subsection 2 would allow the State to regulate an
abortion after fetal viability, but the State would be prohibited from regulating a viable fetus if a
“provider of health care” indicated that an abortion was necessary to “protect the life or physical or
mental health of the pregnant individual.” See Exhibit 1, at 3. The petition does not define the term
“provider of health care,” but other Nevada law defines that term to include physician assistants,
dentists, nurses, physical therapists, chiropractors, optometrists, and psychologists. See NRS 41A.017.
Thus, the Petition, if passed, would allow a dentist to grant an abortion late in the third trimester if the
dentist concluded that it was necessary for the mental health of the pregnant individual. Absurdity

aside, this provision does not relate to the other laws created by the Petition.
5
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Second, subsection 3 of the Petition would prohibit the State from penalizing or prosecuting any
person based on the “actual, potential, perceived or alleged outcome of the pregnancy of the individual,
including, without limitation, a miscarriage, stillbirth or abortion.” See Exhibit 1, at 3. This section of
the Petition essentially bars the State from making any investigation of a miscarriage or stillbirth.
Logically, a criminal could assault a woman, cause her miscarriage, and could not be prosecuted based
on the “actual” outcome of the pregnancy. Again, besides this absurdity, it is wholly unclear how this
provision relates to the foregoing law that relates to the State’s ability to regulate abortions.

Third, subsection 4 of the Petition would prohibit the State from penalizing, prosecuting, or
“taking adverse action against” any “provider of health care” for acting within the standard of care in
performing an abortion. See Exhibit 1, at 3. It is unclear how this relates to miscatriages or stillbirths.

Fourth, subsection 5 of the Petition prohibits the State from penalizing or prosecuting any
person or entity that aids or assists another person in “exercising the right of the individual to
reproductive freedomn with the voluntary consent of the individual.” See Exhibit I, at 3.

In sum, the Petition: (1) prohibits the State from regulating an abortion after fetal viability if a
“provider of health care” deems it “medically indicated”; (2) prohibits the State from prosecuting or
fining an Abortionist; (3) prohibits the State from prosecuting or fining any miscarriage or stillbirth; (4)
prohibits the State from prosecuting or fining a person that aids or abets any attempt to procure
“reproductive freedom”; and (5) creates a right to reproductive freedom that ranges from vasectornies
to postpartum care. See Exhibit 1, at 3.

These provisions constitute logrolling because they regulate completely separate conduct but are
placed in the same Petition. Again, miscarriages are wholly unrelated to abortions, Likewise, aiding
and abetting an Abortionist is unrelated to a miscarriage. Simply put, this Petition contains overlapping
provisions that are not functionally related or germane to any singular purpose.

Based on the foregoing analysis, the Petition does not address a single-subject or topics that are

functionally related.
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B. The Description of Effect is Misleading and Deceptive

The description of effect is grievously misleading. NRS 295.009(a)(b) provides that the
initiative petition must set forth in no more than 200 words “a description of effect of the initiative.”
“The description of effect facilitates the constitutional right to meaningfully engage in the initiative |
process by helping to prevent voter confusion and promote informed decisions.” Helton, 138 Nev.
Adv. Op. 45, 512 P.3d at 316. “A description of effect “must be a straightforward, succinct, and
nonargumentative summary of what the initiative is designed to achieve and how it intends to reach
those goals.”” Id. (quoting Educ. Initiative PAC v. Comm. to Protect Nev. Jobs, 129 Nev. 35, 37, 293
P.3d 874, 876 (2013)). Also, a description of effect cannot be “deceptive or misleading,” Id. at 42, 293
P.3d at 879 (internal quotation marks omitted). The Nevada Supreme Court has held that a description
of effect is misleading if it “omits the need for or nature of the revenue source to fund” the proposal in
the Petition. See Educ. Freedom PAC v. Reid, 138 Nev., Adv. Op. 47, 512 P.3d 296, 304 (2022).

Here, the Petition’s description of effect fails to mention that the law will bar the State from
prosecuting, fining, or regulating any miscarriage or stillbirth. See Exhibit 1, at 5. Instead, the
description of effect vaguely states, “the State may not penalize, prosecute, or take adverse action
against any individual based on the outcome of the pregnancy of the individual.,” Id This description
of cffect fails to delineate the fact that the Petition will prevent the State from investigating and/or
taking action against any miscarriage or stillborn birth.

Concerningly, the Petition also fails to mention that a “provider of health care,” which is an
undefined term, has the power to order a late-term abortion if it is “medically indicated” to protect the
physical or mental health of the pregnant individual. For this reason, voters are misled into believing
that a physician would be empowered to determine that the mother’s physical or mental well-being
requires an abortion. In reality, any “provider of health care,” which is broadly defined under existing
Nevada law, would seemingly be able to green light a late-term abortion. Likewise, the term.

“medically indicated” is undefined, which misleads voters into believing that there is a specific set of
7
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criteria to determine when the mother’s physical or mental health requires an abortion.

In addition to the foregoing, the Petition would clearly require a funding source. The Petition
creates an enforcement mechanism whereby the State may take action against a provider of health care
if that provider did not meet the standard of care. Accordingly, tax dollars would need to be utilized to
create an enforcement regime whereby there is a review board to ascertain whether the provider of
health care met the standard of care in performing “reproductive health care services.” Thus, the
description of effect omits the need of a revenue source to fund its provisions, and therefore is
misleading. Reid, 138 Nev., Adv. Op. 47, 512 P.3d at 304. Ifa “ramification” of an initiative is that it
will incrense taxes or reduce funding for government services, then the description of effect must so
state that or it is a material omission.” Id.

Perhaps most mislecading is that the description of effect fails to explain that it affects “equality”
and “equal protection.” See Exhibit 1, at 3. Subsection 6 of the Petition provides that “[n]othing herein
narrows or limits the rights to equality and equal protection.” For a right to be limited, it must exist.
While the right to “equal protection” is well established in American jurisprudence, it is unclear what
the term “equality” means legally. In any event, the description of effect wholly omits any discussion
of equal protection or equality.

Conceivably, the Petition could also be read as allowing the right to gender-affirming care. For
instance, subsection 3 of the petition refers to the “preghancy of the individual.” Thus, a transgender
man would seemingly be entitled to gender-affirming care as part of this newly-minted right to
“reproductive freedom.” Although this is a crucial implication of the Petition, the description of effect
says nothing about the Petition applying to transgender individuals,

For these reasons, the description of effect is not straightforward because it omits crucial
components of the law, and crucial implications of how the law would be applied.

Iy

1
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C. The Petition Violates the Preclusion Against Unfunded Mandates

This Petition violates the preclusion against unfunded mandates because it would clearly and
unequivocally require a funding source. Thus, it is legally deficient on this basis.

Article 19, Section 6 of the Nevada Constitution provides that the initiative power “does not
permit the proposal of any statute or statutory amendinent which makes an appropriation or otherwise
requires the expenditure of money, unless such . . . amendment also imposes a sufficient tax, not
prohibited by the Constitution, or otherwise constitntionally provides for raising the necessary
revenue.” Thus, “all initiative petitions must comply with Article 19, Section 6’s requirement that
initiatives requiring expenditures or appropriations contain a funding provision.” Educ. Freedom PAC
v. Reid, 138 Nev., Adv. Op. 47, 512 P.3d 296, 303 (2022). “[Aln initiative that makes an appropriation
or requires an expenditure of money is void if it does not also provide for the necessary revenue.” Reid,
138 Nev., Adv. Op. 47, 512 P.3d at 303.

The Petition would clearly require a funding source. The Petition creates an enforcement
mechanism whereby the State may talke action against a provider of health care if that provider did not
meet the standard of care. See Exhibit 1, at 3. Accordingly, tax dollars would need to be utilized to
create an enforcement regime whereby there is a review board to ascertain whether the provider of
health care met the standard of care in performing “reproductive health care services.” The inevitable
ramification of this Petition is that it would requite tax dollars to fund a board to review whether
abortions or reproductive services were performed pursuant to the standard of care.

In addition to the foregoing, it is conceivable that the Legislature will have to fund many of the
rights set forth by the Petition. For instance, subsection 1°s right to “infertility care” would seemingly
include in vitro fertilization, which is a highly expensive process. It is conceivable that, as part of this
newly-found right to “reproductive freedom,” Nevada’s Iealth Exchange would have to raise
premiums for Nevada’s residents to fund vasectomies, tubal ligations, abortions, access to birth control,

and the many other similar services. Or, alternatively, Nevada’s Legislature will need to fund these
9
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services for those who cannot afford them. Thus, this is clearly an unfunded mandate. For these
reasons, the Petition contains an vnfunded mandate and therefore is void.

Based upon the foregoing, Plaintiff is entitled to a declaration that the Petition fails to comply
with the provisions of NRS Chapter 295 that are identified above. Respectfully, the Petition is invalid

and must be stricken, and the Secretary of State should be enjoined from taking any further action on it.

V. Conclusion
For the reasons stated herein, the Petition is legally defective. It creates a far-reaching and
newly-identified right without adequately informing Nevada’s voters of its legal and finencial

ramifications, which is contrary to the democratic process. Respectfully, this court must issue
declaratory relief concluding that the Petition violates NRS Chapter 295 and enjoin the Secretary of
State from placing it on the ballot.

AFFIRMATION

Pursuant to NRS 239B8.030(1) and NRS 603A.040, undersigned counsel hereby affirms that the
foregoing MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF COMPLAINT

FOR DECLARATORY AND INJUNCTIVE RELIEF does nof contait\the pgtsonal information of any

persor,

DATED this day of October, 2023.

Reno, Nevada 89511
Telephone: (775) 853-8746
jguinasso@hutchlegal.com

Attorney for Plaint;yjfs'.
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PLAINTIFE’S EXHIBITS
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Exhibit No. DOCUMENT TITLE # OF PAGES
NOTICE OF INTENT TO CIRCULATE STATEWIDE 10
1 INITIATIVE PETITION FOR INITIATiVE PETITION
C-01-2023.
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b) and the STIPULATION AND SCHEDULING ORDER OF THE
COURT THAT WAS FILED ON OCTOBER 17, 2023, I certify that I am an employee of the law firm
of HUTCHISON & STEFFEN, PLLC, and that on the mlay of October 2023, I caused service of a
true and accurate copy of the MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF by: (1) emailing a
courtesy copy to all parties of record and the Court’s Judicial Assistant at the address listed below; and

(2) depositing a copy in First Class Mail, postage prepaid, to the parties identified below,

Bradley S. Schrager, Esq. (10217) Laena St-Jules, Esq. (15156)

Daniel Bravo, Esq. (13078) ATTORNEY GENERAI’S OFFICE
BRAVO SCHRAGER, 1.1.P 100 N, Carson Street

6675 South Tenaya Way, Suite 200 Carson City, Nevada 89701

Las Vegas, Nevada 89113 (775) 684-1265

(702) 996-1724 Istjules(@ag.nv.gov
bradley@bravoschrager.com Counsel for Nevada Secretary of State

daniel@brayoschrager.com

Attorneys for Nevadans for Reproductive
Freedom

Ms. Julie Harkleroad
Judicial Assistant
Department One

First Judicial District Court

iharkleroad@carson.org
*Email copy only.

An 7#11)10‘3&:{3 of Pf?chison & Steffen, PLLC

v
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NOTICE OF INTENT TO CIRCULATE
STATEWIDE INITIATIVE OR
REFERENDUM PETITION

Stale of Nevada Secretary of Stale Francisco V. Agullar

Pursuant to NRS 295.015, before a petition for initative or referendum may be presented to registered
voters for signatures, the person who intends to circulate the petition must provide the following
information:

NAME OF PERSON FILING THE PETITION

Lindsey Harmon

NAME(S) OF PERSON(S) AUTHORIZED TO WITHDRAW OR AMEND THE PETITION (provide up to three)
ILindsey Harmon
2,

3.

NAME OF THE POLITICAL ACTION COMMITTEE {PAC) ADVOCATING FOR THE PASSAGE OF THE INITIATIVE OR
REFERENDUM {if none, leave blank)

Nevadans for Reproductive Freedom

Please note, If you are creating a Political Action Committee for the purpose of advocating for the
passage of the initiative or referendum, you must complete a separate PAC registration form.

Additionally, a copy of the initiative or referendum, including the description of effect, must be fited with
the Secretary of State's office at the time you submit this form.

N /)4 /23

Slignature of Pﬁ:tion Filer Date

B A 43} "
FIEED U enn

PRLLEGAN T s F B S
2R EER IS B et

St

ELE0D
NRS 205.009; NRS 295,015
Revised: 12/15/2022 Page tof 1
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Initiative Petition — Constitutional Amendment Staie of Nevada

THE REPRODUCTIVE FREEDOM AMENDMENT

Explanation - Matter in itafics is new; matter between brackets [emdtted-material] is material to be

1,

omitted.

THE PEOPLE OF THE STATE OF NEVADA DO ENACT AS FOLLOWS

Section 1. That a new section, designated Section 25, be added to Article 1 of the Nevada Constitution to
read as follows:

1. Every individual has a fundamental right to reproductive freedom, which entails the right to make
and effectuate decisions about all matters relating to pregnancy, including, without limitation,
prenatal care, childbirth, postpartum care, birth control, vasectomy, tubal ligation, abortion,
abortion care, management of a miscarviage and infertility care. The right of an individual to
reproductive freedom shall not be denied, burdened or infringed upon unless justified by a
compelling State interest that is achieved by the least restrictive means available. '

2. Notwithstanding the provisions of subsection 1, the State may regulate the provision of abortion
care after fetal viability, provided that in no circumstance may the State prohibit an abortion that,
in the professional judgment of an attending provider of health care, is medically indicated to protect
the life or physical or mental health of the pregnant individual.

3. The State shall not penalize, prosecute or otherwise take adverse action against an individual
based on the actual, potential, perceived or alleged outcome of the pregnancy of the individual,
including, without limitation, a miscarriage, stillbirth or abortion.

4. The State shall not penalize, prosecute or otherwise take adverse action against a provider of
health care, who is licensed by the State, for acting consistent with the applicable scope of practice
and standard of care for performing an abortion upon, providing abortion care to, or providing
reproductive care services to an individual who has granted their voluntary consent.

3. The State shall not penalize, prosecute or otherwise take adverse action against any individual or
entity for aiding or assisting another individual in exercising the right of the individual to
reproductive freedom with the voluntary consent of the individual,

6. Nothing herein narrows or limits the rights to equality and equal protection.

7. ds used in this section:

(a) “Compelling state interest” means an interest which is limited exclusively to the State’s interest
in protecting the health of an individual who is seeking reproductive health care that is consistent
with accepted clinical standards of practice.

(b} “Fetal viability” means the point in a pregnancy when, in the professional judgment of an

attending provider of health care and based on the particular facts of the case, thereds a significant

ihea. e e
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Hkelihood of the sustained survival of the fetus outside the uterus without the application of
extraordinary medical measures.

Sec. 2. Severabillty. If any part of this Act be declared invalid, or the application thereof to any person,
thing or circumstance is held invalid, such invalidity shall not affect the remaining provisions or
application of this Act which can be given effect without the invalid provision or application, and to this

end the provisions of this Act are declared to be severable. This subsection shall be construed broadly to
preserve and effectuate the declared purpose of this Act,

[(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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Initiative Petition - Constitutional Amendment State of Nevada

DESCRIPTION OF EFFECT

If enacted, this initiative would add a new section to Article 1 of the Nevada Constitution establishing a
fundamental right to reproductive freedom. This initiative enables individuals to make and carry out
decisions about matters relating to their pregnancies, including prenatal care, childbirth, postpartum care,
birth control, vasectomies and tubal ligations, abortion and abortion care, and care for miscarriages and
infertility.

If this measure is enacted, the State still may regulate provision of abortion care after fetal viability, except
where medically indicated to protect the life or physical or mental health of the pregnant individual,

Under this measure, the State may not penalize, prosecute, or take adverse action against any individual
based on the outcome of a pregnancy of the individusl, or against any licensed health care provider who
acts consistent with the applicable scope and practice of providing reproductive health care services to an
individual who has granted their voluntary consent. Neither may the State penalize, prosecute, or take
adverse action against any individual or entity for aiding or assisting another individual in the exercise of
the rights established by this initiative.

County of (Only registered voters of this county may sign below)
Petition District: (Only registered voters of this petition district may sign
below)
This Space
For Office
Use Only
1 PRINT YOUR NAME (first name, initial, Tast nama} RESIDENCE ALDRESS ONLY
YOUR SIGNATURE DATE CITY COUNTY
/ /
2 | PRINT YOUR NAME (ficst name, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE cITY COUNTY
/ /
3 PRINT Y'OUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE cITY COUNTY
/ /
4 PRINT YQUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE CITY COUNTY
/ /
Pape 3 of 8
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Initiative Petition — Constitutional Amendment State of Nevada

DESCRIPTION OF EFFECT

If enacted, this initfative would add a new section to Article 1 of the Nevada Constitution establishing a
fundamental right to reproductive freedom. This initiative enables individuals to make and carry out
decisions about matters relating to their pregnancies, including prenatal care, childbirth, postpartum care,
birth control, vasectomies and tubal ligations, abortion and abortion care, and care for miscarriages and
infertility.

If this measure is enacted, the State still may regulate provision of abortion care after feta] viability, except
where medically indicated to protect the life or physical or mental health of the pregnant individual.

Under this measure, the State may not penalize, prosecute, or take adverse action against any individual
based on the outcome of a pregnancy of the individual, or against any licensed health care provider who
acts consistent with the applicable scope and practice of providing reproductive health care services to an
individual who has granted their voluntary consent. Neither may the State penalize, prosecute, or take
adverse action against any individual or entity for aiding or assisting another individual in the exercise of
the rights established by this initiative.

County of (Omnly registered voters of this county may sign below)
Petition District: (Only registered voters of this petition district may sign
below) '
This Space
For Office
Usa Only
5 PRINT YOUR NARE {fitst name, intial, 125t name) [ RESIDENCE ADDRESS ONLY
YQUR SIGNATURE DATE CITY COUNTY
/ /
6 | PRINT YOUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE CITY COUNTY
/ /
7 | PRINT YOUR NAME (first name, Inltial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE cITY COUNTY
/ /
8 | PRINT YOUR NAME (first name, inifial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE ary COUNTY
/ /
Page 4 of 8
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Initiative Petition — Constitutional Amendment State of Nevada

DESCRIPTION OF EFFECT

If enacted, this initiative would add a new section to Atticle 1 of the Nevada Constitution establishing a
fundamental right to reproductive freedom, This initiative enables individuals to make and carry out
decisions about matters relating to their pregnancies, including prenatal care, childbirth, postpartum care,
birth control, vasectomies and tubal ligations, abortion and abortion care, and care for miscarriages and
infertility.

If this measure is enacted, the State still may regulate provision of abortion care after fetal viability, except
where medically indicated to protect the life or physical or mental health of the pregnant individual,

Under this measure, the State may not penalize, prosecute, or take adverse action against any individual
based on the outcome of a pregnancy of the individual, or against any licensed health care provider who
acts consistent with the applicable scope and practice of providing reproductive health care services to an
individual who has granted their voluntary consent. Neither may the State penalize, prosecute, or take
adverse action against any individual or entity for aiding or assisting another individual in the exercise of
the rights established by this initiative.

County of Only registered voters of this county may sign below)
g -
Petition District: {Only registered voters of this petition district may sign
below)
This Spuca
For Cifjce
Use Only
9 PRINT YOUR NAME (first name, inifial, Jasl nanic) RESIDENCE ADDRESS ONLY
'YOUR SIGNATURE DATE Ty COUNTY
/ /
10 | PRINT YOUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
"YOUR SIGNATURH DATE crry COUNTY
/ /
11 § PRINT YOUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE cITY COUNTY
/ /
12 | PRINT YOUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE cITyY COUNTY
/ /
Page 5 of §
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Initiative Pefition — Constitutional Amendment State of Nevada

DESCRIPTION OF EFFECT

If enacted, this initiative would add a new section to Article 1 of the Nevada Constitution establishing a
fundamental right to reproductive freedom. This initiative enables individnals to make and carry out
decisions about matters relating to their pregnancies, including prenatal care, childbirth, postpartum care,
birth control, vasectomies and tubal ligations, abortion and abortion care, and care for miscarriages and
infertility.

If this measure is enacted, the State still may regulate provision of abortion care after fetal viability, except
where medically indicated to protect the life or physical or mental health of the pregnant individual,

Under this measure, the State may not penalize, prosecute, or take adverse action against any individual
based on the outcome of a pregnancy of the individual, or against any licensed health care provider who
acts consistent with the applicable scope and practice of providing reproductive health care services to an
individual who has granted their voluntary consent. Neither may the State penalize, prosecute, or take
adverse action against any individual or entity for aiding or assisting another individnal in the exercise of
the rights established by this initiative.

County of {Only registered voters of this county may sign below
g
Petition District: (Only registered voters of this petition district may sign
below)
This Space
For Oi%ce
Use Only
13 FRINT YOUR NAME (Tirst namte, fnihial, Iast name) RESIDENCE ADDRESS ORLY
YOUR SIGNATURE DATE CITY COUNTY
! !
14 | PRINT YOUR NAME (firs| name, inilial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE CITY COUNTY
/ /
15 | PRINT YOUR NAME (first name, initial, last name) RESIDENCE ADDRESS ONLY
¥YOUR SIGNATURE DATE cIry COUNTY
! /
16 PRINT YOUR NAME (firsl nume, initial, last name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE CITY COUNTY
! !
Page 6 of 8
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Initiative Petition — Constitutional Amendment State of Nevada

DESCRIPTION OF EFFECT

If enacted, this initiative would add a new section to Article 1 of the Nevada Constitution establishing a
fundamental right to reproductive freedom. This initiative enables individuals to make and carry out

decisions about mattets relating to their pregnancies, including prenatal care, childbirth, postpartum care,

birth control, vasectomies and tubal ligations, abortion and abortion care, and care for miscarriages and
infertility.

If this measure is enacted, the State still may regulate provision of abottion care after fetal viability, except
where medically indicated to protect the life or physical or mental health of the pregnant individual.

Under this measure, the State may not penalize, prosecute, or take adverse action against any individual
based on the outcome of & pregnancy of the individual, or against any licensed health care provider who
acts consistent with the applicable scope and practice of providing reproductive health care services to an
individual who has granted their voluntaty consent. Neither may the State penalize, prosecute, or take
adverse action against any individual or entity for aiding or assisting another individual in the exercise of
the rights established by this initiative.

County of (Only registered voters of this county may sign belaw)
Petition District: ' (Only registered voters of this petition district may sign
below)
‘This Space
For Offica
Uss Only
17 PRINT YOUR NAME (firsl name, inifial, Jast name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATB cITy COUNTY
/ /
18 | PRINT YOUR NAME (ficst name, initial, tast name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE ary COUNTY
/ /
19 | PRINT YOUR NAME (firsl name, initial, Jast name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATE CITY COUNTY
/ /
20 | PRINT YOUR NAME (first name, inifial, fast name) RESIDENCE ADDRESS ONLY
YOUR SIGNATURE DATR CrrY COUNTY
/ /
Page T of 8
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Initiative Petition — Constitutional Amendment State of Nevada

AFFIDAVIT OF CIRCULATOR

(TO BE SIGNED BY CIRCULATOR)

STATE OF NEVADA )
)
COUNTY OF )
L , (print name), being first duly sworn under penalty of

perjury, depose and say: (1) that I reside at

(print street, city and state); (2) that I am 18 years of age or older; (3) that I personally circulated this

document; (4) that all signatures were affixed in my presence; (S) that the number of signatures affixed

thereon is ; and (6) that each person who signed had an opportunity before signing

to read the full text of the act or resolution on which the initiative or referendum is demanded.

Signature of Circulator

Subscribed and sworn to or affirmed before me this

day of s . by

Notary Public or person authorized to administer oath

Page 8 of 8
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governing how officials are.elected. The Court then looked to the textual language of the petition and
the proponents arguments, and verified that the purpose of both provisions was to create & framework
for voting. See id. The Court contrasted the petition’s framework for electing officials versus the
“mechanics” of voting like early voting, absentee ballots, voting machines, and paper ballots. See id.
Here, unlike the facts in Helfton, it is wholly unclear what “framework” the Petition applies,

especially when its textual provisions are compared. As noted in previous briefing, this Petition would

abortion, abortion care, management of a miscarriage, and infertility care.” While the Opposition

vaguely states that the supposed framework on these topics “enables individuals to make and catry out

T

11

12

13

14

15

16

17

18

19

decisions-about-matters-relating-to-[reproductive-health];-Oppositionat 5t itcites no-provision-in| —

the Petition that effectuates, defines, or constrains this “framework.” Thus, unlike the petition in
Helton—which could be reduced to a framework for electing officials—the subjects contained in this
petition cannot be confined to a single operative framework. In other words, there is no criteria for
effectuating this fight to “malke and carry out decisions.”

To prove tﬁat no ascertainable “framework™ exists for this Petition, it is necessary to analyze
existing laws that address the abyss of potential conduct expressly or implicitly recognized by the
Petition. Existing statutory laws address reproductive health, and show the breadth of the Petition’s
import, For instance: (1) Birth C:i)ntrol is addressed in NRS 422308, NRS 442.().80, and NRS
449.1885; (2) Post-Partum and/or Prenatal Care is addressed in NRS 698A.0419, NRS 689C.194, NRS
689B.03785, NRS 422.27177, and other related statutes; (3) Miscarriage is addressed in NRS

614.4383;(4)-Tubal Ligation-is-addressed-in-NRS-449.1.98;-(5)-Abertionds-addressed in NRS-442.250+-

23

24

25

et seq., and NRS 68%A.042; (6) Vasectomies are addressed in NRS 442.725; and (7) Infertility Care is
addressed in NRS 126.510. This list, which includes only a partial list of applicable statutes, highlights
the breadth of the Petition. The Legislature could not reduce “reproductive health” into a single statute,

let alone a single statutory chapter, and therefore had to compartmentalize this broad swath of conduct
2

JA 0078




into multiple statutes.contained in various parts of the Nevada Revised Statutes. The Petition addresses.|.

all of this conduct in several paragraphs without an articulable framework.

The most probative rebuttal of the Opposition is that it fails to tie the “framework” to what the
petition actually does. As Plaintiffs have noted, the Petition: (1) prohibits the State from regulating an
abortion after fetal viability if'a “provider of health care” deems it “medically indicated”; (2) prohibits

the State from prosecuting or fining an Abortionist; (3) prohibits the State from prosecuting or fining

any-miscartiage-or stillbirth;-(4)-prohibits-the-State—from-prosecuting-orfining-a-persen that-aids-—or-|
abets any attempt to procure “reproductive freedom”; and (5) creates a right to reproductive freedom

that ranges from vasectomies to postpartum care, It is unclear how this is a single framework. As the

U

11

12

13

14

15

16

17

18

19

HeltorrCourtreasoned;-these-areseparate mechanics that effectuate-thie multiple-subjects tontemplated-|—
by the Petition. In sum, this Petition clearly constitutes logrolling and does not encompass a single
subject. Because the Petition violates of NRS 295.009(1)(a), it must be enjoined.

B. The description of effect is misleading as it fails 1o describe the impact of the Petition.

The Opposition contends that the description of effect is not misleading because it sefs forth is
terms and effects “with admirable clarity.” Opposition, at 7. Rather than explaining how the 200-word
description accurately captures the import of the Petition, the Opposition instead criticizes the
Plaintiffs. Id. at 6-7. For instance, the Opposition accuses Plaintiffs of a “political campaign” and
“political counterarguments.” Id. While it is understood that this topic is politically contentious,
Plaintiffs set forth meritorious arguments as to why the description of effect is misleading. Rather than

explaining why the Petition satisfies NRS 295.009(1)(b), and specifically rebutting Plaintiffs

arguments;-the Opposition-chose-merely-to-eriticize-Plaintiffs——Perhaps-the—reason—the-Oppesition-|- -

23

24

25

failed to justify the description of effect is because it is indefensible under NRS 295,009(1)(b).
As the Plaintiffs have noted, the Petition’s description of effect fails to describe five important
consequences, none of which are directly rebutted by the Opposition. First, the Petition’s description of

effect omits that the Jaw will bar the State from prosecuting, fining, or regulating any miscarriage or
3
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‘battering a pregnant woman and causing the miscarriage. Second, the description fails to mention that

stillbirth. Conceivably, a domestic abuser could use.this provision as a defense against prosecution for.

a “provider of health care,” which is an undefined, has the power to order a late-term abortion if it is
“medically indicated” to protect the health of the pregnant individual. The term “provider of health
care” is broad under Nevada law, see NRS 41A.017, and would encompass a nurse or dentist. The

description omits this law. Third, the Petition requires a funding source. The Petition creates an

enforcement-mechanism whereby the-State- may-take-action against-an -Abortionist-if that-provider -did
not meet the standard of care of an Abortionist. Tax dollars would be utilized to create a review board

to complete this inquiry. Fourth, the description of effect fails to explain that it affects “equality” and

PRV

11

12

13

14

15

16

17

18

“equal-protectionTHisunclearwhat-the-term-~“‘equality™ means; butthe-Petitionwould make-it-taw— -

Fifth, and most importantly, the Opposition—in attempting to create a “framework™ for the
Petition—actually unveiled an additional reason why the Petition is misleading. In showing that the
Petition fails to embrace a single subject, this Reply cited to a plethora of statutes that show that the
Petition addresses an abyss of conduct that not even the Legislature could harmonize into a single
statute. See infra, at 3. If this Petition is enacted, each of those statutes would need to be revisited.
Thus, the Petition fails wholly to advise the People that all existing statutes embracing these broad
subjects would need to be revisited and possibly amended or revoked. In sum, this Petition contains a
misleading description of effect in violation of NRS 295.009(1)(b). It must be enjoined.

C. The Petition contains an unfunded mandate by requiring the creation of a Board.

The Opposition contends that the Petition does not create an unfunded mandate because the

23

24

25

Respectfully, this is a misinterpretation of Plaintiffs’ argument.
The fourth subsection of the Petition would prohibit the State from penalizing, prosecuting, or
otherwise taking adverse action against “a provider of health care” for acting within the standard of

care for performing an abortion or providing abortion care. See Petition, at 3. Only doctors and other
4
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C-01-2023.
FINDINGS OF FACT
o[~ ~ 1w On or about September 14, 2023, Lindsey Harmon, on behalf of the Intervenor-
Defendant, filed Nevada Constitutional Initiative Petition C-01-2023 (the “Petition™).

11
12
13
14
15
16
17
18
19

20

2L

22

23

24

25

for Declaratory and Injunctive Relief. Plaintiffs filed a Reply to the Memorandum -of Points -and
Authorities in Opposition to the Complaint on November 15, 2023. Plaintiffs and the Intervenor-
Defendant both submitted competing proposed orders on November 15, 2023. This matter came before
the Court for a hearing on November 21, 2023. After reviewing all pleadings on file, entertaining the
arguments of counsel at the hearing, and reviewing the proposed orders, this Court hercby enters these
Findings of Fact, Conclusions of Law, and Order GRANTING Declaratory and Injunctive Relief in

favor of the Plaintiffs, which enjoins the Nevada Secretary of State from advancing Initiative Petition

2. The Petition seeks to add a new section to the Nevada Constitution, which will be
designated as Section 25 of Article 1 (the “Amendment™),

3. The first subsection of the Amendment would create a “fundamental right to
reproductive freedom.” Among other things, this right provides that reproductive freedom—which
includes “all matters relating to pregnancy”—shall not be denied, burdened, or infringed upon unless
justified by a compelling State interest. This section would expressly apply to “prenatal care,
childbirth, postpartum care, birth control, vasectomy, tubal ligation, abortion, abortion care,
management of a miscarriage, and infertility care.”

4, The second subsection of the Amendment would allow the State to “regulate the

provision-of abortion-cars after-fotal-viability, provided that in-no- circumstance-may-the-State-Prohibit
an abortion that, in the professional judgment of an attending provider of health care, is medically
indicated to protect the life or physical or mental health of the pregnant individual.”

5. The third subsection of the Amendment would prohibit the State from penalizing or

prosecuting an individual based on “perceived or alleged outcome of the pregnancy of the individual,
2
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15
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18

19

20

21

22

23

24

25

including, without limitation, a miscarriage, stillbirth .or abortion.” ..

6. - The fourth subsection of the Amendment would prohibit the State from penalizing,
prosecuting, or otherwise taking adverse action against “a provider of health care” for acting within the
standard of care for performing an abortion or providing abortion care.

7. The fifth subsection of the Amendment would prohibit the State from penalizing or
prosecuting an individual for aiding or assisting another individual in exercising the right of the
individual to reproductive freedom.

8. The sixth subsection of the Amendment would provide that “nothing herein narrows or
limits the rights to equality and equal protection.”

""" 9. The Petitionincludes a description of effect that states:

If enacted, this initiative would add a new section to Article 1 of the
Nevada Constitution establishing a fundamental right to reproductive
freedom. This initiative enables individuals to make and carry out decisions
about matters relating to their pregnancies, including prenatal care,
childbirth, postpartum care, birth control, vasectomies and tubal ligations,
abortion and abortion care, and care for miscarriages and infertility.

If this measure is enacted, the State still may regulate provision of
abortion care after fetal viability, except where medically indicated to protect
the life or physical or mental health of the pregnant individual.

Under this measure, the State may not penalize, prosecute, or take
adverse action againsi any individual based on the outcome of a pregnancy of
the individual, or against any licensed health care provider who acts
consistent with the applicable scope and practice of providing reproductive
health care services to an individual who has granted their voluntary consent.
Neither may the State penalize, prosecute, or take adverse action against any
individual or entity for aiding or assisting another individual in the exercise
of the rights established by this initiative.

10~ —-—On October 5, 2023, Plaintiffs filed a Complaint for Declaratory and Injunctive Relief | -

on October 5, 2023 to challenge the legality of the Petition.
11, On October 20, 2023, Plaintiffs filed a Memorandum of Points and Authorities in
Support of the Comiplaint for Declaratory and Injunctive Relief. Plaintiffs argued that the Petition does

not embrace a single subject, contains a misleading and/or inaccurate description of effect, and contains
3
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an unfunded mandate in violation of Nevada law.

12. - On November 8, 2023, the Intervenor-Defendant filed an Answer to the Complaint for-
Declaratory and Injunctive Relief. The same day, the Intervenor-Defendant filed a Memorandum of
Points and Authorities in Opposition to Plaintiffs’ Complaint for Declaratory and Injunctive Relief.
Intervenor-Defendant argued that the Petition contains a single subject, contains an accurate description
of effect, and does not contain an unfunded mandate.

13. On November 15, 2023, Plaintiffs filed a Reply to Intervenor-Defendant’s Memorandum
of Points and Authorities in Opposition to Plaintiffs’ Complaint for Declaratory and Injunctive Relief.
The same day, both parties submitted competing proposed orders to this Court.

14.  On November 21, 2023, this matter came before this Court for a hearing.

15.  Any finding of fact that is more properly construed as a conclusion of law shall be duly

incorporated into this Court’s Conclusions of Law.

CONCLUSIONS OF LAW

L. This Court may consider Plaintiffs challenge to the Petition. “Courts will consider
challenges to an initiative petition preelection in limited circumstances, such as when those challenges
are based on the petition’s compliance with the single-subject requirement, the statutory requirement
for the description of effect, or the preclusion against unfunded mandates.” Helton v. Nevada Voters
First PAC, 138 Nev., Adv. Op. 45, 512 P.3d 309, 313 (2022). Plaintiffs have alleged that the Petition
violates each of the foregoing legal grounds identified by Heffon. The Intervenor-Defendant argues

that the Petition meets each of the foregoing legal standards.

The-Single-Subject Requirement- - -

23

24

25

2. NRS 295.009(1)(a) provides that an initiative petition musz embrace only “one subject
and matters necessarily connected therewith and pertaining thereto.” An initiative petition embraces
one subject “if the parts of the proposed initiative or referendum are functionally related and germane

to each other in a way that provides sufficient notice of the general subject of, and of the interests likely
4
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to be affected by, the proposed initiative or referendum.” -NRS 295.009(2).

3. “The single-subject requirement ‘facilitates the initiative process by preventing petition
drafters from circulating confusing petitions that address multiple subjects.’””” Helton, 138 Nev., Adv.
Op. 45, 512 P.3d at 314 (quoting Nevadans for the Prot. of Prop. Rights, Inc. v. Heller, 122 Nev. 894,
902, 141 P.3d 1235, 1240 (2006)). “ITThe single-subject requirement helps both in promoting informed
decisions and in preventing the enactment of unpopular provisions by attaching them to more attractive
proposals or concealing them in lengthy, complex initiatives (i.e., logrolling).” Id. (internal quotation
marks omitted). “[Ljogrolling occurs when two or more completely separate provisions are combined
in a petition . . . .” Id at 315 (internal quotation marks omitted). In ascertaining whether a petition
violates the single-subject requirement, “[t]he court must first deterntine the tnitiative’s purpose or
subject and then determine if cach provision is functionally related and germane to cach other and the
initiative’s purpose or subject,” Helton, 138 Nev., Adv. Op. 45, 512 P.3d at 314, “To determine the
initiative’s purpose or subject, this court looks to its textual language and the proponents’ arguments,”
Id. (internal quotation marks omitied). “The court also will look at whether the description of effect
arficulates an overarching purpose and explains how provisions relate to a single subject.” Id |

4, This Court agrees with Plaintiffs that the Petition embraces a multitude of subjects that
amount to logrolling. Subsection 1, alone, embraces the following subjects: prenatal care, childbirth,
postpartum care, birth control, vasectomy, tubal ligation, abortion, abortion care, management of a
miscartiage, and infertility care. Subsection 1 purportedly creates a “fundamental right to reproductive
freedom,” but there is no limiting language in that section to circumscribe tilat right such that the

section-embraces a-single-and-articulable-subject—Eorinstance-it-is-unclear-how-a-vasectomy-relates-to

23

24

25

/T

infertility care or postpartum care. Likewise, it is unclear how postpartum care is related to abortions or
birth control. Thus, it is improper to characterize these broad categories as a “single subject” because

there is no explanation as to how these provisions are functionally related.
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- 5. -The Petition-also ereates several laws- that are not functionaily related and/or germang to |
the proposed “right to reproductive freedom.” First, subsection 2 would allow the State to regulate an
abortion after fetal viability, but the State would be prohibited from regulating a viable fetus if a
“provider of health care” indicated that an abortion was necessary to “protect the life or physical or
mental health of the pregnant individual.” The petition does not define the term “provider of health
care,” but other Nevada law defines that term to include physician assistants, dentists, nurses, physical
therapists, chiropractors, optometrists, and psychologists. See NRS 41A.017. It is unclear how
subsection 2 functionally relates to postpartum care, birth control, vasectomy, tubal ligation,
vasectomies, and infertility care.

6.~ Subsection 3 of the Petition would prohibit the State frorm penalizing or prosecuting any
person based on the “actual, potential, perceived or alleged outcome of the pregnancy of the individual,
including, without limitation, a miscarriage, stillbirth or abortion.” This section of the Petition would
essentially bar the State from making any investigation of a miscarriage or stillbirth. It is unclear how
this provision functionally relates to postpartum care, birth control, tubal ligation, vasectomies, and
infertility care.

7. Subsection 4 of the Petition would prohibit the State from penalizing, prosecuting, or
“taking adverse action against” any “provider of health care” for acting within the standard of care in
petforming an abortion. It is unclear how this provision functionally relates to postpartum care, birth
control, tubal ligation, vasectomies, and infertility care.

8. Subsection 5 of the Petition prohibits the State from penalizing or prosecuting any

23

24

25

reproductive freedom with the voluntary consent of the individual.” It is unclear how this provision
functionally relates to postpartum care, birth control, tubal ligation, vasectomies, and infertility care.
9. These provisions constitute logrolling because they regulate separate conduct but are

placed in the same Petition. Subsections 2-5 of the Petition pertain to various abortion rights, and do
6

person--or-entity -that -aids—or-assists—another person-in“exercising -the-right--of the-individual-to{ -
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‘a single subject because it was a “framework™ governing how officials -are ¢lected.~The Court then

not.address postpartum care,- birth control, tubal ligation, vasectomies; and/or- infertility care.. Thus;
subsection 1 of the Petition is not “functionally related and germane” to the provisions in Subsections
2-5. See Helton, 138 Nev., Adv. Op. 45, 512 P.3d at 314.

10.  Intervenor-defendant contends that the Petition contemplates a single subject in
compliance with NRS 295.009(1)(a) because it embraces a single “framework,” i.e., reproductive cate.
The alleged framework of the Petition is “ensuring freedom of care, access to care, and decision-
making among individuals and health care providers in the realm of reproduction.” This “framework”
language is taken from Helion, 138 Nev. Adv. Op. 45, 512 P.3d at 314, which found that a petition that

proposed (1) primaries with open voting and (2) general elections with ranked-choice voting presented

looked to the textual language of the petition and the proponents arguments, and verified that the
purpose of both provisions was to create a framework for voting. See id. The Court contrasted the
petition’s framework for electing officials versus the “mechanics” of voting like early voting, absentee
ballots, voting machines, and paper ballots. See id

11, Unlike the facts in Helton, it is unclear what “frameworlk” the Petition applies, especially
when its textual provisions are compared. This Petition would expressly apply to “prenatal care,
childbirth, postpartum care, birth control, vasectomy, tubal ligation, abortion, abortioﬁ care,
management of a miscarriage, and infertility care.” While the Intervenor-Defendant states that the
supposed framework on these topics “enables individuals to make and carry out decisions about matters

relating to [reproductive health],” it cites no provision in the Petition that effectuates, defines, or

22

23

24

25

frameworl for electing officials—-the subjects contained in this petition cannot be confined to a single
operative framework. In other words, there is no criteria, i.e., framework, for effectuating this right to
“make and carry out decisions.”

12.  Existing statutory laws addressing reproductive health also underscore the breadth of the
7
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Petition-and show that-it does-not contain a-single subject. - For instance: (1) Birth Contrel is-addressed
in NRS 422.308, NRS 442.080, and NRS 449.1885; (2) Post-Partum and/or Prenatal Care is addressed
in NRS 698A.0419, NRS 689C.194, NRS 689B.03785, NRS 422.27177, and other related statutes; (3)
Miscarriage is addressed in NRS 614.4383; (4) Tubal Ligation is addressed in NRS 449.198; (5)
Abortion is addressed in NRS 442.250, et seq., and NRS 689A.042; (6) Vasectomies are addressed in
NRS 442.725; and (7) Infertility Care is addressed in NRS 126.510. This list, which includes only a
partial list of applicable statutes, highlights the breadth of the Petition. The Legislature could not
reduce “reproductive health” into a single statute, let alone a single statutory chapter, and therefore had
to compartmentalize this broad swath of conduct into multiple statutes contained in various parts of the
‘Nevada Revised Statutes. The Petition addresses all of this conduct in several paragraphs without af
articulable framework.

13, Further, after reviewing the pleadings on file, this Court did not find arguments to show
how the proposed “framework” ties into subsections 2-5 of the Petition.

14, In sum, this Court concludes that the Petition constitutes logrolling and does not
encompass a single subject. Accordingly, the Petition violates of NRS 295.009(1)(a).

Description of Effect

15, NRS 295.009(1)(b) provides that the initiative petition must set forth in no more than
200 words “a description of effect of the initiative.” “The description of effect facilitates the
constitutional right to meaningfully engage in the initiative process by helping to prevent voter
confusion and promote informed decisions.” Helfon, 138 Nev. Ady. Op. 45, 512 P.3d at 316. “A

deseription-of effect“must-be-a-straightforward;-suceinet;-and-nonargumentative-summary-of what-the

22

23

24

25

initiative is designed to achieve and how it intends to reach those goals.”” Id. (quoting Educ. Initiative
PAC v, Comm. to Protect Nev. Jobs, 129 Nev, 35, 37,293 P.3d 874, 876 (2013)). Also, a description of
effect cannot be “deceptive or misleading.” Id. at 42, 293 P.3d at 879 (internal quotation marks

omitted). The Nevada Supreme Court has held that a description of effect is misleading if it “omits the
8
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22

23

24

25

need for or nature of the revenue source to fund” -the proposal in the Petition. See Educ. Freedom PAC
v. Reid, 138 Nev., Adv. Op. 47, 512 P.3d 296, 304 (2022).

16.  The Petition’s description of effect is misleading because it fails to mention that the law
will bar the State from prosecuting, fining, or regulating any miscarriage or stillbirth. Instead, the
description of effect vaguely states, “the State may not penalize, prosecute, or take adverse action
against any individual based on the outcome of the ﬁregnancy of the individual.” This is misleading
because it does not delineate the fact that the Petition will prevent the State from investigating and/or
taking action ageﬁnst any miscarriage or stillborn birth.

I7.  The description of effect is also misleading because it fails to mention that a “provider of
health care,” which is an undefined term, has the power to order a late-term abortion if it is “medically
indicated” to protect the physical or mental health of the pregnant individual. For this reason, voters
are misled into believing that a physician would be empowered to determine that the mother’s physical
or mental well-being requires an abortion. In teality, any “provider of health care,” which is broadly
defined under existing Nevada law, see NRS 41A.017, would seemingly be able to approve a late-term
abortion. Likewise, the term “medically indicated” is undefined, which misleads voters into believing
that there is a specific set of criteria to determine when the mother’s physical or mental health requires
an abortion,

18.  The description of effect also is misleading because it fails to explain that it affects
“equality” and “equal protection.” Subsection 6 of the Petition provides that “[n]othing herein narrows
br limits the rights to equality and equal protection.” While the right to “equal protection” is well
_establishedfi,anmericanfjurispmdencefitfisfunelearfwhatftheftérmiequalig&meansflegallyﬁlnfany .
event, the description of effect wholly omits that it will impact the constitutional right of equal
protection or a newly identified right to equality.

19. Additionally, the enactment of the Petition would fundamentally alter the statutes listed

in Paragraph 12 of this Court’s Conclusions of Law. The description of effect does not mention this.
9
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not permit the proposal of any statute—or statutory amendment which makes an appropriation or

23
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25

--20. - The Intervenor-Defendant argues that the description of effect is not misleading because |
it sets forth its terms “with admirable clarity,” Yet, the Intervenor-Defendant does not identify how the
description of effect adequately addresses the foregoing concerns. Given the breadth of this petition, it
is unclear how the Intervenor-Defendants could describe it accurately in 200-words, which further
supports this Court’s conclusion that the Petition fails to embrace a single subject,

21.  In sum, this Court concludes that the description of effect is misleading and violates
NRS 295.009(1)(b).

Unfunded Mandate

22, Article 19, Section 6 of the Nevada Constitution provides that the initiative power “does

otherwise requires the expenditure of money, unless such . . . amendment also imposes a sufficient tax,
not prohibited by the Constitution, or otherwise constitutionally provides for raising the necessary
revenue.” Thus, “all initiative petitions must comply with Article 19, Section 6’s requirement that
initiatives requiring expenditures or appropriations contain a funding provision.” Educ. Freedom PAC
v. Reid, 138 Nev., Adv, Op. 47, 512 P.3d 296, 303 (2022). “[Aln initiative that makes an appropriation
or requires an expenditure of money is void if it does not also provide for the necessary reveuue.” Reid,
138 Nev., Adv. Op. 47, 512 P.3d at 303.

23.  Subsection 4 of the Petition would prohibit the State from penalizing, prosecuting, or
otherwise taking adverse action against “a provider of health care” for acting within the standard of
care for performing an abortion or providing abortion care, Only doctors and other providers of health
care-would-be-in-aposition-to -testify-as-to-the-applicable-standard-of-care—See-NRS-41-A-071(2) |
(contemplating that only an expert who practices in a medical field can render an opinion as to the
standard of care). Thus, funding would need to be appropriated to create a Panel or Board—most likely
under the supervision of the Nevada Board of Medi;:al Examiners—to evaluate whether a provider of

health care performed an abortion within the standard of care. Yet, the Petition does not set forth a
10
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TUESDAY, NOVEMBER 21, 2023, CARSON A TY, NEVADA
-0o-

THE COURT: For the record, this is Case Nunber
230000115, Donna Washi ngton, an individual, Coalition for
Parents and Children, a Political Action Coonmttee versus the
Secretary of State of Nevada and al so Nevadans for
Reproductive Freedom This is aninitiative matter in
respect to reviewof this matter. The plaintiffs are
represented by Jason Quinasso; is that correct?

MR QU NASSQ Yes, sir.

THE COURT: The Secretary of State is represented
by Ms. St-Jul es.

M5, ST-JULES.  Yes.

THE COURT: And Bradl ey Schrager is here on
behal f of Nevadans for Reproductive Freedomin respect to
this matter. Again, we're here on an initiative in respect
tothis natter.

M. Quinasso, are you ready to proceed?

MR QGJ NASSQ Yes, Your Honor.

THE COURT: Thank you

MR GUNASSQ My it please the Court, on
Cctober 5th we filed this conplaint for declaratory
injunctive relief to challenge the petition that's now before

you. The initiative petition seeks to profoundly alter the

CAPI TOL. REPORTERS ( 775) 882- 5322
3
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Nevada Constitution by creating a newy identified and quite
anor phous new right called the, quote, Fundanental R ght to
Reproducti ve Freedom cl osed quot e.

Now at the outset, Your Honor, | would like to
acknow edge that abortion is perhaps the nost contentious
issue in the nation, particularly in this post Dobbs | egal
environnent and political environment. But | want to be
clear, the plaintiffs in this case have not filed a conpl ai nt
to chal l enge whether the petition contains wise policy. This
conplaint is not a political challenge or that's going to
contain political argunents to challenge the broad policies
contained in the petition. Instead, Your Honor, this
conplaint was filed to ensure that this petition conplies
with the requirenments of the Nevada | aw to address one single
subj ect to not be deceptive and msleading and to fund the
foreseeabl e costs of its nmandat es.

And respectfully, this petition as currently
drafted, addresses an abyss of far reaching conduct and a
mul titude of subjects. Mreover, this petition's description
of effect fails to apprise voters of its far reaching
consequences adequately. And due to its inpermssible
breath, Your Honor, the petition is deceptive and m sl eadi ng.

Finally, this petition would require public

finding to effectuate the reasonabl e -- the reasonably

CAPI TOL. REPORTERS ( 775) 882- 5322
4
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foreseeabl e costs of its mandates, whi ch have not been
disclosed in the petition and i s ot herw se unl awf ul

So |l would like to start with the argunent, Your
Honor, that the petition violates the single-subject rule by
enbraci ng an abyss of subject natter that goes far beyond
what is required by the single-subject rule.

The singl e-subj ect requirenent, as you are wel |l
famliar with, facilitates the initiative process by
preventing petition drafters fromcircul ati ng confusi ng
petitions that address multiple subjects. This
si ngl e- subj ect requirenment hel ps both in pronoting inforned
decisions and in preventing the enactment of unpopul ar
provi sion by attaching themto nore attracti ve proposals or
conceal i ng themwi t hi n anbi guous proposals, often referred to
In the case law as logrolling or nore colloquially
shoehorning a set of rights in that go far beyond a single
subj ect.

The defendants contended in their pleadings that
their petition only enconpassed a singl e subject because it
enbraces a single framework, i.e. reproductive care. This
al | eged franmework, Your Honor, of the petition according to
the -- to the petitioners is that it ensures freedomof care,
access to care and deci si on naki ng anong i ndi vi dual s and

heal t hcare providers in the real mof reproduction. This
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framewor k | anguage, you probably woul d recognize it fromthe
Helton case. | believe it was before this Court |ast year
and it was decided by the Suprene Court in 2022, which found
that a petition that proposes open prinaries and general

el ections w th ranked choi ce voting presented a single

subj ect because it was a franework governing how officials
are el ected.

The Court contrasted the petition's franework for
electing officials versus the nechanics of voting, like early
voting, absentee ballots, voting nmachi nes and paper ball ots.
And what | would like to do, Your Honor, is direct your
attention to page 314 of the decision. And the Court says in
the mddle of that page that the Court will |ook to whether
the description of effect articul ates an overarchi ng purpose
and expl ains howthe provisions relate to a single subject
and then it explains this framework versus nechani cs dynam c
where it says the initiative single subject is the framework
by whi ch specified officeholders are presented to voters and
el ect ed.

The purpose articul ated by the description of
effect and the textual |anguage in the initiative support
this characterization of the initiative' s subject. The
subject is distinctly different fromfor instance the

nmechani cs of how voters vote, which woul d include early
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voting, absentee ballots, machine voting, paper ballots anong
ot her things.

That -- that | anguage about this -- about that
particular initiative being overbroad if it contai ned those
nmechani cs was | anguage that actually the dissent in page 319
agreed to, saying if there are all these subject nmatters
contained withinthis initiative petition it would have
i ndeed been too broad. So both the najority and the di ssent
agree on this proposal that voting rights in general are, if
that was what was proposed or the mechanics of voting, if
t hat was proposed, woul d be overbroad.

To help clarify this, Your Honor, if | could have
your indulgence. | was trying to reconcile this idea of
framework with mechanics and apply it to this case and so for
nme it helped to break it out into two separate charts so
that -- sothat | could explainit to the Court and
under stand what the Court -- what the Suprenme Court was
saying itself.

And so, Your Honor, with regard to franework, the
Hel ton case focused on the specific officehol ders are
presented to voters and el ected, that is the process where
you have a prinmary el ection and a general election. And so
they tied open prinaries and ranked choi ce bal |l oti ng toget her

as one franeworKk.
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Meanwhile -- and then with regard to nechani cs,
with regard to nmechanics, the Court pointed out that
mechani cs include early voting. That is how voters vote,
early voting, absentee ballots, nmachi ne voting and paper
bal l oting. And so taking those -- those buckets and appl yi ng
themto this case, here, an acceptabl e franework woul d have
been to draft the petition so it enconpassed abortion and
abortion care which woul d i ncl ude nedi cal procedures,
pre-abortion care and post-abortion care.

However, these other subjects, how wonen becone
pregnant, including birth control, vasectony, tubal |igation
pregnancy where babies die w thout an abortion, including
mscarriage and infertility are all |ike these other subject
matters with regards to the mechanics of voting. And so as a
consequence, you have multiple -- multiple petitions within
one petition.

And so for exanple, you' ve got one subject natter
to protect the right to becone pregnant. Another subject
matter, to protect the right to prevent pregnancy. A third
subject natter, the right or to protect the right to
termnate a pregnancy. And then the fourth subject matter,
to protect wonen's health when there is conplications in a
pr egnancy.

And, Your Honor, | know you're squinting at ny
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handwiting. | apologize for ny scribbles there but bear
with ne as | go through this outline.

So when you have multiple subjects, the Court has
said that each of these petitions, if they could be brought
singul arly shoul d be brought singularly, not in one -- one
petition. And so to further illustrate that point, we
covered this in the briefing, but | wanted to cover it for
you here.

In dealing with birth control, we have one, two,
three, at least three different chapters of the NRS that
cover birth control. Wth regard to postpartumand prenat al
care, we have one, two, three, four, at |least four different
chapters covered. Wth regard to mscarriage, we have a
separate chapter for that. Wth regard to tubal ligation, we
have a separate chapter for that. And with regard to
abortion, vasectony and infertility care, we have separate
chapters that deal with each of those uni que subject natters
wthin this -- within pregnancy, so both pre-pregnancy,
during pregnancy and post pregnancy.

And so, Your Honor, if the legislature has -- and
thisis only a sanpling. There's over 20 different statutes
at issue here. Sointhis initiative, this petition doesn't
put the public on notice to that particul ar effect, which

goes to the second prong, the description of effect being
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decepti ve and m sl eadi ng

But with regard to the single-subject rule,
clearly if the legislature treats each of these conponent
parts of the pregnancy process differently in a simlar
matter that in el ections you have early voting, absentee
voting, the mechanics of voting, paper ballots being treated
differently than the subject matter of open prinaries and
ranked choi ce voting, then clearly this violates the
single-subject rule as articulated nost recently by the
Hel ton Court.

THE COURT: Now, this is going to be very
interesting, the Helton decision, because it was a 3-3
deci sion when you ook at it. Two of the judges are now gone
fromthe -- fromthe Supreme Court in respect to that. ne
of those that was in the -- for the majority and one of which
was for the dissent. So it's going to be interesting to see
what happens up there with the new justices in respect to
that and everything. | was looking at it. | |ooked at the
different, and | thought, wow, this is going to be a case
where they're going to look at it, as Justice Hardesty said
in a footnote, he said they | ook at each one individually.
In respect to these natters and they look at it. Soit's
going to be interesting what happens. W' re the stop on the

way when everybody is headed to the Suprene Court. But it's
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going to be kind of interesting what happens in this
particul ar case fromthat standpoint.

What was your four? | can't read your witing
down at the bottom To protect what?

MR GUNASSQ To protect wonen's heal th when
there are conplications in pregnancy. That's a whol e ot her
area of law, a whol e other set of subject matter that is
dealt with in both in the NRS separately but al so i n nedi ci ne
it's dealt with differently than abortion or pre-birth kind
of care or even postpartumand prenatal care. Al of those
things are dealt with both differently as in nedicine, as
well as inthe lawand that's -- you know, there are multiple
different statutes that govern all of these different subject
matters. So this -- this petitionis grossly overbroad as it
pertains to what they're calling reproductive freedom

And, really, you brought up the conposition of
the Suprene Court, and | wanted to touch on sonet hi ng
noticed and that is the one thing that both the di ssent and
the najority agreed upon. |If you conpare the |anguage in the
paragraph | just read to you frompage or 314 of the decision
with page 319, let ne just turn there. Wth page 319, the
di ssent points out that while this subject would cover both
of the changes proposed in the BBNinitiative, it could al so

cover a plethora of other changes.
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For exanpl e, under such a broad subject, an
initiative proponent coul d al so propose changes to early
voting, polling places and requirenments for election. And
here's the key part of this paragraph, it says if an
Initiative petition proposes changes related to all of these
itens, it would clearly be too broad to qualify as a single
subject. And so if you conpare the dissent's |anguage there
to what the majority says and rationalizing this framework
versus nechanic's dichotony, it says this subject is not
excessively broad given that the initiatives proposals only
apply to the framework of the el ection of partisan
officeholders as defined in the initiative petition
specifically with regard to open prinaries and ranked choi ce
vot i ng.

Wth regard to all these subject matters, to
protect the right to become pregnant, to protect the right to
prevent pregnancy, to protect the right to termnate
pregnancy, to protect a wonman's health when there are
conplications, the lawrequires the petitioners to choose one
or to bring four separate petitions.

To further approve that there's really no
ascertai nabl e framework as concede by the Helton case that
exists for this petition, | think it's, you know, necessary

to anal yze the fact that we've got these different chapters
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of the NRS dealing with these discreet subject natters that
they're trying to logroll into one petition

This petition just fails onits face to tie the
framework to what the petition actually does and that's the
ot her conponent of this. You ve got to tie these disparate
parts to one coherent framework and this petition is void of
any | anguage that actually does that.

So in sum Your Honor, with regard to the
si ngl e-subj ect issue, this petition clearly constitutes
| ogrol ling and does not enconpass a single subject. And as
such, it violates NRS 295.009 sub (1) sub (a) and shoul d be
enj oi ned.

That | eads to the discussion of the description
of effect which, Your Honor, we would submt respectfully to
you that it's grievously msleading. The description of
effect fails to describe several inportant consequences, and
I"'mjust going to outline a few of them here.

First, the petition's description of effect omts
that the laww Il bar the state fromprosecuting, fining or
regul ating any mscarriage or stillbirth. So the consequence
of that is that a person who conmts domestic violence, a
sexual abuser, a sex trafficker could use this provision as a
saf e harbor agai nst prosecution when there are crimnal acts

causing a mscarriage and -- and they woul d escape both
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I nvestigation by the terns of this | anguage and prosecution
and this description of effect doesn't cover that.

Secondly, the description fails to nention or
define what a provider of healthcare is. And so the term
provi der of healthcare in the statute, NRS 41A 010
enconpasses a wi de range of providers, including nurses,
dentists, optonetrists, physical therapists, podiatrists. So
are we saying that a podiatrist is going to be able to opine
as to whether an abortion is nedically indicated after
viability? That seens absurd on its face and shoul d be
di scl osed within the description of effect.

Thirdly, the petition requires a funding source
for foreseeabl e consequences of its mandates. e of those
f or eseeabl e consequences i s how do you determne if an
abortion provider has failed to satisfy the standard of care?
V¢ have to have an inquiry into that. And if the state is
going to be charged with doing that, that's a whol e ot her
process outside of nal practice

Additionally, if you create this new set of
rights and all of these different categories, Your Honor, the
problemis going to be that the state is going to have to
fund for the paynent of all of those rights, so pay for
things such as infertility care, which can be quite expensive

and that's neither disclosed by the petitioners or discussed
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in any way within the | anguage of the description of effect
or in the actual |anguage of the petition, and as such is
m sl eadi ng because it doesn't address what are foreseeabl e
consequences.

Finally, going back to the single-subject
di scussion | had with you earlier, Your Honor, we've cited a
pl ethora of statutes that show that the petition addresses an
abyss of conduct that not even a | egislature can harnoni ze
into a single subject and as such, it's another reason why
the description of effect is grossly m sl eadi ng.

I'I'l close, Your Honor, with a final prong and
that is that this petition contains an unfunded nmandate. And
t hose unfunded nandat es are foreseeabl e consequences of
creating these newrights, both with regard to what |
nmentioned earlier, the creation of sone state apparatus that
can determne the breach of the standard of care for the
pur poses of the state's role in holding doctors accountabl e
to that standard of care as purported in their petition.

But, secondly, with regard to the health exchange
and providing health insurance, all of these -- all of these
different procedures would now, if they becone a right within
this unbrella of reproductive freedom nowit obligate the
state to pay for those procedures where presently they don't

have that requirenent. So it's an unfunded nmandate akin to
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what we saw in the Education FreedomAct case. And for al
of those reasons, we ask that you enjoin this petition and --
and declare that it fails to conply with the relevant | aw

THE GOURT: Thank you.

MR QU NASSQ Thank you.

THE COURT: M. St-Jules, | would ask you, you're
next in order, whether or not the Secretary of State w shes
to take a position or do you stand on your general position
that we take no position?

M5. ST-JULES. W take no position. Thank you,
Your Honor.

THE COURT: Thank you. | figured that was the
response. | thought | would get that out of the way, so.

MR SCHRAGER  Your Honor, if | nmay. Good
afternoon. Bradley Schrager for Nevadans for Reproductive
Freedom And here we are again. You know, it's funny you
nention the change and nakeup of the Suprene Court because
over the history of the single-subject rule and the
description of effect rules, one thing hasn't changed and
that's the makeup of Departnments 1 and 2 up here in Carson
Aty, where all of these things cone, which nmeans that over
the years, like you said before, every single initiative has
traveled its ways through these two courtroons, okay.

You have seen the devel opnent, overseeing really
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t he devel oprment of the single-subject jurisprudence of the
description of effect jurisprudence of all those things. And
|'mnot going to say there hasn't been an evol uti on over the
years. There has been. That's natural as the cases cone to
you. That's what common |law and civil lawdo, right. So
over the years there has been sone refining in conversation
with the Suprene Court.

But goi ng back to 2005, when these statutes were
passed i nvol ving single subject through | ast year up to
Helton, which I'Il talk about in a nonment, there's not a
singl e nonent in which the current petition would have been
held to violate the single-subject rule or the description of
effect rule. The description of effect ruleis alittle nore
in the eye of the behol ders. The single-subject rule not so
much. And, as | said, at no tinme would this particul ar
petition have been consi dered to have covered i nadm ssi bl e or
| mperm ssi bly nore than one subj ect.

Now, it's interesting and increasingly rare for
anyone to find that. You have to go back to | think 2008,
2006 to even find violations of the single-subject rule.
There's been -- there has been -- | think that the practice
of petitioners has gotten better so that the things they
bring to the Court are less likely to obviously violate that

rule. And, secondly, there's been a secondary expansi on

CAPI TOL. REPORTERS ( 775) 882- 5322
17

JA 0119



© 0 N o o b~ w N P

N NN NN R R R R R R R R R R
A W N RBP O © 0O N o 0o M W N B O

based upon the rights of proponents to exercise their Article
19 rights to initiative.

Now, you tal ked about Helton and how cl ose it
was. | thought Helton was a really cl ose case, right. And
It seened to ne that that coul d have gone either way.
think formally it was a fourth read, opinion on the -- on the
nerits, even though the sort of post -- the post opinion
makeup of the Court has changed.

But | sort of feel like plaintiffs' counsel
has -- has nmade a bit of ny argunent for ne which is by
pointing out all of the things that went into Helton, all of
the things having to do with the open prinary, which were
very different fromand separate, apart fromall the things
that go into the ranked choi ce voting and the general
election. And the two were not -- they're independent.
They're not necessarily related. And yet still under the
rubric drawn by the Suprene Court, they were considered to be
sufficiently rel ated and gernane to one another to pass the
si ngl e-subj ect test.

| think that's instructive for us here today
because sonet hing that even -- even when it was 50/50, really
coul d have gone either way. Single subject did not inpede
those petitioners' rights to nove forward. | think that's --

that's instructive for today because what the Suprene Court
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said in Helton was its clearest statement of the anal ysis
this Court is due to nake regarding the single subject.

The first step is to establish the prinary
subject of the petition before you and then afterwards, to
| ook at the provisions of the -- of the petition to determne
whet her they are functionally related and gernmane to one
another in a way that provides sufficient notice of the
general subject -- general subject of and of the interest
likely to be affected by the proposed initiative or
referendum So the |one stars, dual lone stars, the Court
statenment of what is this thing about, what are we trying to
do with this petition. And then, secondly, do all of its
provisions relate to one another in a way that supports and
works toward that particul ar goal .

Here though, | think there are a nunber of ways
in which the Court can turn it. The primary subject of this
petition is to establish rights regardi ng reproductive care
services and to protect those who seek or provide those care
services. That's the prinary subject. And when stated that
way, it's really, really difficult for anyone to | ook at the
provisions of this petition and say they don't functionally
relate to that particular policy project.

And let's keep in mind, this is a constitutional

neasure. It's not a statute. The legislature, if this
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passes, wWill legislate withinits terns and judges across the
state will determne whether statutes that are passed to
follow and acted under they are w thin the meaning of the
constitution. W don't have to today determ ne where al

t hose possi bl e avenues of both | egislation and conduct are
goi ng to be because the constitution becones organic | aw
under which statutes are then enacted. Wich is one of the
reasons why the nunber of NRS statutes or chapters that m ght
be affected by constitutional anendnent are essentially
irrelevant. Constitutionis organic law, will control and it
really doesn't nmatter for a single-subject analysis or for
any ot her random| egal anal ysis how may NRS chapters m ght be
affected by that.

But one of the ways of restating the analysis is
the functioning rel ated and germane to one anot her anal ysis
I's do these have to be multiple inissues. And if so, where
woul d they break, right? And listening to counsel, |I'msort
of -- 1 cone away with the idea this should be anywhere from
six to a dozen separate initiatives, all to achieve what's in
the petition. That struck nme as an inplausible reading. And
| can't really tell where the fissures would be within the
text of the -- of the proposal. But | want to go through it
briefly with the analysis in mnd, the Helton directed

anal ysis so we can see the coherence of the entire petition
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for purposes of the single-subject rule.

Section one essentially states the rights. Every
I ndi vi dual has a fundamental right to reproductive freedom
which entails the right to make and ef fectuate deci si ons
about all natters relating to pregnancy, including wthout
limtation prenatal care, child birth, postpartumcare, birth
control, vasectony, tubal ligation, abortion, abortion care,
managenent of a mscarriage and infertility care.

Now, it sort of -- it sort of begs credulity to
say those don't relate one to each other in the sphere of
reproductive care and to the point of and interests likely to
be affected by and advanced by the petition itself, whichis
to establish those rights.

In fact, if you were to -- if you were to ask a
m ddl e school health class, if you were to take themand gi ve
themthis list of individual care services and say what do
t hese have in common, they woul d very poignantly say they
have to do with reproduction. They are reproductive
services. It is clear onits face. |If you went to a
reproductive care facility, these are the services you woul d
receive there. |If you go to the website or the literature of
opponents of reproductive freedom these are the services
that they oppose. This is the universe of reproductive care

services and that's what is sought to be advanced by this
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petition.

The second section, can't be said to i ntroduce a
new subj ect into the petition because it essentially carves
out of the first section. It says that notwi thstanding the
provi sions of subsection (1), the state may still regul ate
the provision of abortion care after field viability, et
cetera. This is carving out an inportant exception that is,
of course, well known to people and alerts folks that this is
not a whol esal e adoption of unlimted abortion rights but
that the state retains regulatory authority in certain
circunstances. That's not a new subject. That's a way of --
of effecting the overall subject.

And then sections three, four and five have to do
wi th protecting those who either seek these services, perform
t hese services or aid and abet those that seek these
services. Al of those flowfromthe general overarching
pur pose of the petition, whichis, as | stated, to establish
these rights and to protect those who seek them and provide
t hem

| don't really see howthis could be terned
| ogrolling. Because logrolling, as | understand it, is
essentially hiding or burying a popular provisionin wth
other -- w th unpopul ar provisions so that you can get it

across the line on the strength of the first one, right.
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That's what -- that's what the Court in Helton said. They
need to be conpletely separate provisions that are sort of
jamred together. In essence, logrolling, when you do that,
you have viol ated the single-subject rule by definition
because we have stuck two conpl etely separate provisions
together in this sane petition

| don't think you can fairly say that's what's
bei ng done here. The provisions that are laid out in the
petition and by opposi ng counsel are not separate subjects.
They are nerely aspects, all of themworking in the sane
direction toward establishing these rights of care.

So the notion that these shoul d be brought
singularly, certainly anyone has a right to bring nine
different initiative petitions on all these subjects. It's
not necessary here. It's all easily covered under one
unbrel | a.

In many ways | think the plaintiffs get too
granular, right. They' re |ooking too far down i n the weeds
to what shoul d be separate subjects. It's as if you were to
say, well, we're going to pass the right of veterans to -- to
nmedi cal care. But there's so many different kinds of nedica
care that a veteran could get that we woul d need a subj ect
and an initiative for each single one of those. That doesn't

nmake sense to ne.
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A ven the history of single subjects in the state
and the state of the petition, that I've laid out here,
don't think you can fairly say that this needs to go back to
t he drawi ng board on singl e-subj ect grounds but if you did,
thi nk one woul d have a responsibility to show exactly where
those fault lines are. Thisisin. This is out. These are
I nconpatible with this one so that you can gui de soneone to
go and do a petition that woul d be | egally accept abl e.
don't think that's going to be necessary here because | don't
see those fault lines, the right, the -- the sort of
adaptation of the right with the state's ability to regul ate
and then the protection of the right in three sections. They
fl ow al nost w t hout pause.

Let nme nove briefly to the description of effect
because, you know, it's always fascinating when sets of
peopl e, here, two sets of people can reach sonething and take
away such vastly different interpretations. But | want to
say at the onset, though | appreciate ny col | eague sayi ng
thisis not a political argunent, it's not a political
| awsui t, many of the things that plaintiffs raise regarding
the description of effect are things they woul d want their
supporters or people they want to convince to know i n advance
of either signing this or voting for it. That's not a

petitioner's responsibility to respond to in a description of
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effect.

A description of effect and, you know, honestly I
think that this description of effect, and you' ve seen dozens
of them this description of effect may be anong t he nost
straight forward, non-argunentative and obj ective description
of effect that |1've read in nany, many years. There's no
politics in here. It doesn't nention the decisive quality of
the issue. It doesn't tal k about the overturning of Roe or
t he Dobbs decision. It doesn't do any of those things.

Those are properly reserved for the political canpaign. And
essentially many of the things that plaintiffs have rai sed
here today, they are encouraged to put on fliers and say
robocalls, do all of the things you can do in politics. It
Is nerely the responsi bility of the proponents of a petition
to not mslead, to not be argunentative and to say things as
clearly as they can in | anguage that signatories can
under st and.

And so when | go through the description of
effect, | really find it hard to inprove upon. |f enacted,
this initiative would add a new section, Article One,
establish in the fundanental right to reproductive freedom
This initiative enables individuals to nake and carry out
deci sions about matter relating to their pregnancies,

i ncluding, and then there's a list fromprenatal care to
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infertility. That's both infornative and states the effect
of the neasure.

Further on, in setoff language, if this neasure
is enacted, the state may -- still may regul ate provision of
abortion -- abortion care after fetal viability except where
nmedically indicated to protect the |ife or physical or nental
health of the pregnant individual. Once again, alerting
peopl e imredi ately to an effect of it, right, that there is,
in fact, still roomfor the state to regulate in -- in the
area of reproductive care.

And then much like the initiative petition
itself, the final paragraph di scusses the protections for
peopl e who seek or provide this care is in essence in
182 words a nodel description of effect. This is exactly
what sonebody shoul d be | ooki ng at when they nake this
deci sion because it's also not -- in the Arerica of 2023 and
2024, this is not the only information, a signatory or a
voter is going to have about the controversies regarding
reproductive care in this country. They will bring nmuch to
the tabl e when they do that.

And there's sort of, | don't even knowif | -- if
| need to go nuch into the sort of it could nean this or it
could nean that, sort of hypotheticals that were al beit

rather grotesquely listed by the plaintiffs, | don't think
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shoul d concern the Courts. Because, you know first of all,
the notion that an abuser woul d cause a mscarriage in
anot her person and then woul d get off the hook because of
this. It outlines two things. W have statutes agai nst
feticide inthis state which are highly effective and it
appears to have a msreading of the petition itself, which
does not invol ve sonme of the causes of mscarriage or harmto
anot her person but invol ves protecting those who are -- the
al | eged out cone of the pregnancy of the individual, not of
anot her individual but of the individual. C course, this is
neant to speak to the current wave of |egislation, in sone
states crimnalizing things |ike a mscarriage

So, you know, this parade of horribles that this
I's going to cause people to get off of what is essentially
murder for on the strength of this anendnent | don't think is
a very plausible thing and certainly wouldn't be something to
go into a description of effect at any rate. And this notion
that dentists are going to be | guess performng abortions
under this also doesn't strike ne as particularly credibl e,
| argel y because | don't know how many tines it says in this,
t he applicable standard of care. | don't know the exact
appl i cabl e standard of care of a dentist or an optonetrist or
any of those folks. | do not believe historically and

custonmarily, the abortionis within that applicable standard
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of care.

So once again, if it's the kind of thing that can
make its way into a political canpaign and sonmebody gets
traction by saying those things, that's fine. It is not a
necessary part of a description of effect which is there not
to |l ead people into inflammatory, you know visions of what
any particular petitionis going to do but rather to inform
themwhat this thing is and then they're free to sign it, not
signit and to research as they see fit.

Final ly, Your Honor, the unfunded nandate, you
know, | sort of struggled to sort of understand exactly what
we were tal king about when it got to this portion of the
argunent because it seens highly attenuated, right. |If
there's agencies, the Courts, the police already enforce the
| aw, right, where they -- where they enforce |licensure. They
do that now already. There's certainly nothing that in
addition that says that sone new agency needs to be set up or
anybody needs to be charged in sone way to -- to take on
regul atory or |aw enforcenment duties that they currently do
not and, therefore, this would require the setting aside of
and appropriating an expenditure of however a roughly
i ncal cul able figure. That strikes ne as too far afield in
this petition. And, you know, we didn't have it at the tine

of briefing but, you know, there's always a financial i npact
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statenent that comes with these things as well. | don't know
I f counsel has seen one here.

It says -- you know, this came out this nonth and
it says roughly what they always say which is can't tell
right. Sonetines they say, you know, the LCB will say we can
tell and that can be part of the record. Here it says we
can't tell, right. So at the very least, there's no prina
faci e evidence that there woul d be an expenditure and | don't
think it's fair to say that fromthe -- fromthe text of the
petition itself that one can glean that there's any likely or
requi red appropriation or expenditure that's going to fl ow
fromthis. |f people have the right to their healthcare,
they're going to pay for it howthey pay for it. There's
nothing in here about the state's responsibility for those
things. Those are covered by other provisions, not by this
provision. So | think that finding a 196 -- an Article 19
section (6) violation here woul d be -- woul d be unfortunate.

So, | nmean, I'lIl be happy to answer any
guestions, but | think | have gone through the |ist of what I
had for you.

THE COURT: Thank you

MR SCHRAGER Thank you, Your Honor.

THE COURT: M. Quiinasso, any final short

conmment s?
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MR QU NASSQ Just briefly, Your Honor.

THE COURT: Ckay.

MR GQUNASSQ If | nay.

THE COURT: Real briefly.

MR GJUNASSQ Your Honor, | just want to point
out, since 2005 there actually have been two Suprene Court
cases that have struck down -- you know have struck down
petitions because they exceeded singl e-subject rule. The Las
Vegas Taxpayer's case of 2009 found to be excessively general
and the Nevada for Property R ghts petition was found to
violate the single-subject rule and then was -- parts of it
were stricken and anot her piece was kept.

So the single-subject ruleis not inviolate with
regard to -- it's not a cursory piece of the analysis. It's
a very vital piece of the analysis so that there' s not
deception with regard to what's bei ng proposed and so that
there's clarity as to what -- what rights we're tal ki ng about
and what the effect of enacting those rights mght be.

You know, with each of these subject matters that
we've outlined, there's a body of law Abortion law has its
own body of |aw surrounding it, abortion care. Prenatal care
has its own body of law The issues surroundi ng mscarriage
have its own body of law. And we don't have to ask

ki ndergartners whet her there are, you know, nultiple subjects
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or one subject. W've left that to the legislature and the
| egi sl ature has westled with this abyss of different

consi derations as it pertain to pregnancy in over 20
different chapters of the NRS.

And so if you look to the petition and you' re
trying to function -- figure out where the functionality
lies, you're not going to be able to find it because they --
t hey have basically presented an abortion care petition and
t hen shoehor ned t hese ot her processes, these other nechanics
of pregnancy into their petition w thout functionally pulling
themtogether within the | anguage of the petition.

Counsel said that | was too far granular. And |
woul d just submt to you, Your Honor, that Helton really
tells us to be granular and to distingui sh between what's
functional and what's nechani cal

The description of effect issue, | just wanted to
touch on a couple of quick points. It's not -- it's not what
we want the public to knowthat's at issue here. |It's what
the law requires so that there could be a robust and i nforned
opi ni on concerni ng what reproductive freedomis and what it
nmeans when such a right is enacted into our constitution, and
the burden is on the petitioners to articulate that, not on
the chal l engi ng party to the petition

The description as it's presented i s anbi guous
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and overbroad and, you know, with regard to this idea that |
present ed hypot heticals, well, Your Honor, petitioners are
requi red to understand t he foreseeabl e consequences of their
proposed -- the proposed new right and it doesn't appear to
me in the | anguage of the petition itself or the description
of effect that there's been any reasonabl e effort to consider
the inplications of this newright that they re enacting and
all the attendi ng | anguage.

This anbiguity for exanple of what a heal thcare
provider is, we didn't create that anbiguity. In the face of
the petition, they created that anbiguity and didn't -- and
didn't provide any definition. So the absurd results that |
presented to you earlier are absurd results that their own
| anguage has created and they' re required to put the public
on notice about those things. Thank you.

THE COURT: Thank you

VWl l, again, first of all, | want to thank you
for the excellent briefs and argunents again. |'ve had a | ot
of matters lately, it seens lately, in respect to that, and
not all of the briefs have been great in respect to that. |
appreciate it. Again, | obviously want to say, this is not
about protecting a wonan's rights in the Court's mnd but
whet her or not the Nevada rules as to the initiative petition

have been violated in respect to this particular matter by
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the petition in respect to this matter.

Again, the Court has reviewed this. |[|'ve | ooked
at it, and |l -- and it's clear to ne, this is probably the
clearest case that |'ve seen that | think there's a violation
of the single-subject rile. | just, I've seen a |ot of them
over the years in respect to this particular natter. There's
just too many subjects, not all of which are functionally
related to each other in respect to that.

Each section appears to state al nost a different
subject let alone a -- M. Quinasso went through to protect
the rights to becomng pregnant, protect the rights to
prevent pregnancy, protect the rights to term nate pregnancy,
protect a wonan's heal th when conplications begin, exist or
let alone the liability of the people who, providers and who
I's subject to that and |l et al one the protections of those
people. So, again, | think there are just too nmany subjects
involved in this particular initiative. And, again, | think
the description of effect by and t hrough because there's so
many subjects that's msleading as to the unfunded nmandat e.
Again, | think -- | appreciate the fact that the LCB can't
tell whether or not there is an unfunded nmandate or not.

But it's going to be the order of the Court that
| believe the initiative does not enbrace the single subject.

It contains the msleading description. It contains possibly
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an unfunded nmandate. Therefore, it violates NRS 295. 009
Article 19 section (6) of the Nevada Constitution. The Court
orders the judgnment of decrees of the Secretary of State
shoul d be enjoined fromplacing the initiative on the ball ot
In respect to this natter.

So, again, thank you very much for the argunents
and everything else. | appreciate it.

Anyt hing further?

MR SCHRAGER Was there an order submtted by
M. Quinasso? You |l be signing that one.

THE COURT: | already reviewed it.

MR SCHRAGER Very good.

THE COURT: | appreciate yours and that, but I
already reviewed it. | went through it days ago, went
through it and doubl e checked everything. | felt it was
inportant with respect to this particular matter. Again, |
just don't think this as close of an issue that sone peopl e
feel or believe. | just think there's so nany subjects.
It's just across the board, enconpassing way too many, and |
don't think that was ever the intent of the |egislature or
the constitution in respect to this matter, so thank you.

MR SCHRAGER Thank you, Your Honor.
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STATE G- NEVADA,
SS.

N N

CARSON A TY.

|, KATHY JACKSON Nevada Certified Court Reporter
Nunber 402, do hereby certify:

That | was present in the District Court in Carson
Aty, inand for the State of Nevada, on Tuesday, Novenber
21, 2023, for the purpose of reporting in verbatimstenotype
notes the within-entitled Hearing;

That the foregoing transcript, consisting of pages 1
through 35, is a full, true and correct transcription of said

Hear i ng.

Dated at Carson Aty, Nevada, this 25th day
of Novenber, 2023.

Kathy Jackson
[/ s/ Kathy Jackson

KATHY JACKSON CCR
Nevada OCR #402
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Jason D. Guinasso, Esq. (8478)
HUTCHISON & STEFFEN, PLLC
5371 Kietzke Lane

Reno, Nevada 89511

Telephone: (775) 853-8746

jguinasso@hutchlegal.com

Attorney for Plaintiffs

IN THE FIRST JUDICIAL DISTRICT  URT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

DONNA WASHINGTON, o individual;
COALITION FOR PARENTS AND CHILDREN, Case No.: 23-0C-00115
a Political Action Committee,

Dept. No. 1

Plaintiffs,

Vs, PLAINTIFFS’ [PROGPOSED| FINDINGS
OF FACTS, CONCLUSIONS OF LAW,

FRANCISCO V. AGUILAR, in his Official AND ORDER GRANTING
Capacity as the NEVADA SECRETARY OF DECLARATORY AND INJUNCTIVE
STATE, RELIEF

Defendant,

and

NEVADANS FOR REPRODUCTIVE FREEDOM, a
Political Action Committee,

Intervenor-Defendant.

Plaintiffs DONNA WASHINGTON and COALITION FOR PARENTS AND CHILDREN
(“Plaintiffs™), a Political Action Committee, by and through its undersigned counsel Jason D. Guinasso,
Esq., of the law firm Hutchison & Steffen, PLLC, filed a Complaint for Declaratory and Injunctive
Relief on October 5, 2023 to challenge Initiative Petition C-01-2023 (the “Petition”). Plaintiffs
submitted a Memorandum of Points and Authorities in Support of the Complaint for Declaratory and
Injunctive Relief on October 20, 2023. Intervenor-Defendant Nevadans for Reproductive Freedom
(“Intervenor-Defendant”) filed an Answer to the Complaint on November 8, 2023. On the same day,

Intervenor-Defendant filed a Memorandum of Points and Authorities in Opposition to the Complaint
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