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CHRONOLOGICAL INDEX

Document Date Filed Vol. Page

Complaint 4/29/2016 1
AA 1 –
AA 41

Acceptance of Service 7/28/2016 1
AA 42 –
AA 43

Notice of Entry of Order Regarding
PwC’s Motion to Dismiss

12/13/2016 1
AA 44 –
AA 50

Answer to Complaint 1/17/2017 1
AA 51 –
AA 73

Notice of Appeal 5/25/2017 1
AA 74 –
AA 76

Notice of Entry of Order Regarding
PwC’s Motion for Summary
Judgment

6/5/2017 1
AA 77 –
AA 83

Exhibits to PwC’s Motion for
Summary Judgment

6/14/2018 1-2
AA 84 –
AA 366

Exhibits to Plaintiff’s Opposition to
PwC’s Motion for Summary
Judgment

8/1/2018 2-4
AA 367 –
AA 863

Transcript of Hearing on PwC’s
Motion for Summary Judgment

9/24/2018 4
AA 864 –
AA 884

Notice of Entry of Order Granting
PwC’s Motion for Summary
Judgment

10/24/2018 4
AA 885 –
AA 891

Notice of Entry of Order Granting
Motion for Leave to File Amended
Complaint

3/27/2019 4
AA 892 –
AA 897

Amended Complaint 4/1/2019 4
AA 898 –
AA 944

Notice of Entry of Order Denying
PwC’s Motion to Dismiss

7/31/2019 4
AA 945 –
AA 950

Answer to Amended Complaint 8/12/2019 4
AA 951 –
AA 981

Notice of Entry of Order Regarding
Motions in Limine

12/30/2020 4
AA 982 –
AA 987

Notice of Entry of Order Denying
PwC’s Motion for Summary

01/20/2021 4
AA 988 –
AA 992
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Judgment and Motion to Strike Jury
Demand
Notice of Entry of Order Denying
PwC’s Motion for Summary
Judgment and Motion to Limit
Damages

4/14/2022 4
AA 993 –
AA 1000

Notice of Entry of Order Granting
PwC’s Motion to Strike Jury
Demand

4/29/2022 5
AA 1001 –
AA 1012

Notice of Entry of Order Denying
PwC’s Renewed Motion for Partial
Summary Judgment

6/16/2022 5
AA 1013 –
AA 1022

Notice of Entry of Judgment 2/22/2023 5
AA 1023 –
AA 1067

PwC’s Appendix to Its Motion for
Attorneys’ Fees and Costs – Publicly
Filed Version

3/15/2023 5
AA 1068 –
AA 1207

PwC’s Appendix to Its Motion for
Attorneys’ Fees and Costs –
Intentionally Omitted Filed Under
Seal

3/15/2023 n/a
AA 1208 –
AA 1271

Notice of Appeal 3/23/2023 5
AA 1272 –
AA 1274

Amended Notice of Appeal 3/24/2023 5
AA 1275 –
AA 1277

Transcript of Hearing on PwC’s
Motion for Attorneys’ Fees and
Costs

5/30/2023 6
AA 1278 –
AA 1357

Plaintiff’s NRCP 60(b) Motion 8/21/2023 6
AA 1358 –
AA 1473

Notice of Entry of Order on PwC’s
Motion for Attorneys’ Fees and
Costs

8/28/2023 6
AA 1474 –
AA 1523

PwC’s Opposition to Plaintiff’s
NRCP 60(b) Motion

9/20/2023 7
AA 1524 –
AA 1634

Notice of Appeal 9/26/2023 7
AA 1635 –
AA 1636

Plaintiff’s Reply Supporting His
NRCP 60(b) Motion

10/25/2023 7
AA 1637 –
AA 1709
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Transcript of Hearing on Plaintiff’s
NRCP 60(b) Motion

11/2/2023 7
AA 1710 –
AA 1759

Notice of Entry of Order Denying
Plaintiff’s NRCP 60(b) Motion

11/28/2023 7
AA 1760 –
AA 1772

Notice of Entry of Order Denying in
Part and Deferring in Part Plaintiff’s
Motion for Stay of Execution
Without Supersedeas Bond

12/4/2023 8
AA 1773 –
AA 1780

Notice of Appeal 12/22/2023 8
AA 1781 –
AA 1783

Notice of Entry of Order Denying:
(1) Plaintiff’s Motion for Stay of
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Bond and (2) Plaintiff’s Oral Motion
to Stay Execution for Thirty Days

3/13/2024 8
AA 1784 –
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Exhibit H to Opposition to PwC’s
Motion for Summary Judgment

04/17/2017 8
AA 1796 –
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Discovery Sanctions

12/08/2022 8
AA 1798 –
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Opposition to PwC’s Renewed
Motion for Partial Summary
Judgment

05/19/2022 8
AA 1812 –
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Exhibit 3 to Plaintiff’s Appendix in
Opposition to PwC's Renewed
Motion for Partial Summary
Judgment

05/19/2022 8
AA 1823 –
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Opposition to PwC's Renewed
Motion for Partial Summary
Judgment

05/19/2022 8
AA 1827 –
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AA 42 –
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Amended Notice of Appeal 3/24/2023 5
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AA 1277

Answer to Amended Complaint 8/12/2019 4
AA 951 –
AA 981

Answer to Complaint 1/17/2017 1
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Complaint 4/29/2016 1
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Motion for Partial Summary
Judgment

05/19/2022 8
AA 1823 –
AA 1826

Exhibit 4 to Plaintiff’s Appendix in
Opposition to PwC's Renewed
Motion for Partial Summary
Judgment

05/19/2022 8
AA 1827 –
AA 1829

Exhibit 51 to Plaintiff’s Appendix to
Opposition to PwC’s Renewed
Motion for Partial Summary
Judgment

05/19/2022 8
AA 1812 –
AA 1822

Exhibit H to Opposition to PwC’s
Motion for Summary Judgment

04/17/2017 8
AA 1796 –
AA 1797
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Notice of Appeal 5/25/2017 1
AA 74 –
AA 76

Notice of Appeal 3/23/2023 5
AA 1272 –
AA 1274

Notice of Appeal 9/26/2023 7
AA 1635 –
AA 1636

Notice of Appeal 12/22/2023 8
AA 1781 –
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Notice of Entry of Judgment 2/22/2023 5
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AA 1067

Notice of Entry of Order Denying in
Part and Deferring in Part Plaintiff’s

12/4/2023 8
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AA 1780
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PwC’s Motion for Summary
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Notice of Entry of Order Regarding
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CERTIFICATE OF SERVICE

I hereby certify pursuant to NRAP 25(c), that on this 8th day of April, 2024, I

caused service of a true and correct copy of the above and APPELLANT’S

APPENDIX TO OPENING BRIEF pursuant to the Supreme Court Electronic Filing

System to the following:

ALL COUNSEL ON SERVICE LIST

/s/ Kaylee Conradi
An employee of Hutchison & Steffen PLLC
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NEOJ 
Patrick Byrne, Esq. 
Nevada Bar No. 7636 
Bradley T. Austin, Esq. 
Nevada Bar No. 13064 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
Telephone: (702) 784-5200 
Facsimile: (702) 784-5252 
pbryne@swlaw.com 
baustin@swlaw.com 
 
Mark L. Levine, Esq. (Admitted Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Admitted Pro Hac Vice) 
Katharine A. Roin, Esq. (Admitted Pro Hac Vice) 
Alexandra R. Genord, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
Telephone:   (312) 494-4400 
Facsimile:    (312) 494-4440 
mark.levine@bartlitbeck.com  
chris.landgraff@bartlitbeck.com 
kate.roin@bartlitbeck.com  
alexandra.genord@bartlitbeck.com 
 
Sundeep K. (Rob) Addy, Esq. (Admitted Pro Hac Vice) 
Daniel C. Taylor, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP  
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
Telephone:   (303) 592-3100 
Facsimile:    (303) 592-3140  
rob.addy@bartlitbeck.com 
daniel.taylor@bartlitbeck.com  
  
Attorneys for Defendant 
PricewaterhouseCoopers LLP 

DISTRICT COURT 

CLARK COUNTY, NEVADA  

MICHAEL A. TRICARICHI, 
 

Plaintiff, 
 

vs. 
 
PRICEWATERHOUSECOOPERS LLP,  
 

Defendant. 

CASE NO.:   A-16-735910-B 
DEPT. NO.:  XXXI 
 
NOTICE OF ENTRY OF ORDER DENYING 
IN PART AND DEFERRING IN PART 
PLAINTIFF’S MOTION FOR STAY OF 
EXECUTION WITHOUT SUPERSEDEAS 
BOND 

Case Number: A-16-735910-B

Electronically Filed
12/4/2023 12:00 PM
Steven D. Grierson
CLERK OF THE COURT

AA 001773
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 PLEASE TAKE NOTICE that an Order Denying in Part and Deferring in Part Plaintiff’s 

Motion for Stay of Execution Without Supersedeas Bond was entered in the above-captioned matter 

on December 4, 2023, a copy of which is attached hereto.  

 Dated: December 4, 2023            SNELL & WILMER L.L.P. 

By:       /s/ Bradley Austin 
Patrick Byrne, Esq. (NV Bar No. 7636) 
Bradley T. Austin, Esq. (NV Bar No. 13064) 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
 
Mark L. Levine, Esq. (Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Pro Hac 
Vice) 
Katharine A. Roin, Esq. (Pro Hac Vice) 
Alexandra R. Genord, Esq. (Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
 
Sundeep K. (Rob) Addy, Esq. (Pro Hac Vice) 
Daniel C. Taylor, Esq. (Pro Hac Vice) 
BARTLIT BECK LLP  
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
 
Attorneys for Defendant 
PricewaterouseCoopers LLP 
  

  

AA 001774
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CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen (18) 

years, and I am not a party to, nor interested in, this action.  On December 4, 2023, I caused to be 

served a true and correct copy of the foregoing NOTICE OF ENTRY OF ORDER DENYING 

IN PART AND DEFERRING IN PART PLAINTIFF’S MOTION FOR STAY OF 

EXECUTION WITHOUT SUPERSEDEAS BOND upon the following by the method indicated:  
  

 
BY E-MAIL:  by transmitting via e-mail the document(s) listed above to the e-mail 
addresses set forth below and/or included on the Court’s Service List for the above-
referenced case. 

 
BY U.S. MAIL:  by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Las Vegas, Nevada addressed 
as set forth below. 

 
BY OVERNIGHT MAIL:  by causing document(s) to be picked up by an overnight 
delivery service company for delivery to the addressee(s) on the next business day. 

 
BY PERSONAL DELIVERY:  by causing personal delivery via messenger service of 
the document(s) listed above to the person(s) at the address(es) set forth below. 

 
BY ELECTRONIC SUBMISSION:  submitted to the above-entitled Court for 
electronic filing and service upon the Court's Service List for the above-referenced case. 

 
 
Brenoch Wirthlin, Esq. 
Ariel Johnson, Esq. 
HUTCHISON & STEFFEN, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
bwirthlin@hutchlegal.com  
ajohnson@hutchlegal.com  
 
Attorneys for Plaintiff 

Scott F. Hessell, Esq. (Pro Hac Vice) 
Blake Sercye, Esq. (Pro Hac Vice) 
SPERLING & SLATER, P.C. 
55 West Monroe, Suite 3200 
Chicago, IL 60603 
shessell@sperling-law.com  
bsercye@sperling-law.com  

 
 
 
 /s/ Lyndsey Luxford     
An Employee of Snell & Wilmer L.L.P. 

 4883-9821-6597 
 

AA 001775
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ORDR 
Patrick Byrne, Esq. 
Nevada Bar No. 7636 
Bradley T. Austin, Esq. 
Nevada Bar No. 13064 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
Telephone: (702) 784-5200 
Facsimile: (702) 784-5252 
pbryne@swlaw.com 
baustin@swlaw.com 
 
Mark L. Levine, Esq. (Admitted Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Admitted Pro Hac Vice) 
Katharine A. Roin, Esq. (Admitted Pro Hac Vice) 
Alexandra R. Genord, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
Telephone:   (312) 494-4400 
Facsimile:    (312) 494-4440 
mark.levine@bartlitbeck.com  
chris.landgraff@bartlitbeck.com 
kate.roin@bartlitbeck.com  
alexandra.genord@bartlitbeck.com 
 
Sundeep K. (Rob) Addy, Esq. (Admitted Pro Hac Vice) 
Daniel C. Taylor, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP 
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
Telephone:   (303) 592-3100 
Facsimile:    (303) 592-3140  
rob.addy@bartlitbeck.com 
daniel.taylor@bartlitbeck.com  
  
Attorneys for Defendant 
PricewaterhouseCoopers LLP 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

MICHAEL A. TRICARICHI, 

 

Plaintiff, 

 

vs. 

 

PRICEWATERHOUSECOOPERS LLP,  

 

Defendant. 

CASE NO.:   A-16-735910-B 

DEPT. NO.:  XXXI 

 

ORDER DENYING IN PART AND 

DEFERRING IN PART PLAINTIFF’S 

MOTION FOR STAY OF EXECUTION 

WITHOUT SUPERSEDEAS BOND 

 

 

Electronically Filed
12/04/2023 8:52 AM

Case Number: A-16-735910-B

ELECTRONICALLY SERVED
12/4/2023 8:53 AM

AA 001776
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On November 14, 2023, the Court conducted a hearing on Plaintiff’s Motion for Stay of 

Execution Without Supersedeas Bond (“Motion”).  Patrick Byrne, Esq. of Snell & Wilmer L.L.P 

and Katharine Roin, Esq. of Bartlit Beck, L.L.P. appeared on behalf of Defendant 

PricewaterhouseCoopers LLP (“PwC”). Scott Hessell of Sperling & Slater, LLC and Ariel 

Johnson of Hutchinson & Steffen, PLLC appeared on behalf of Plaintiff Michael Tricarichi. The 

Court, having reviewed the record, the briefs submitted in support of and in opposition to the 

Motion, and the oral arguments of counsel, hereby DENIES the Motion in part and DEFERS 

the Motion in part and makes the following Findings of Fact, Conclusions of Law, and Order:   

FINDINGS OF FACT 

1. On August 25, 2023, the Court entered its Order Granting in Part and Denying in 

Part Defendant PwC’s Motion for Attorneys’ Fees and Costs and Order Granting in Part and 

Denying in Part Plaintiff Tricarichi’s Motion to Retax and Settle PwC’s Amended Verified 

Memorandum of Costs, wherein the Court awarded Defendant PwC $2,102,754.39 in attorneys’ 

fees and $322,955.91 in costs (“Fees and Costs Order”).  Dkt. No. 453.    

2. On September 26, 2023, Plaintiff filed a Notice of Appeal with respect the Fees 

and Costs Order.  

3. On October 12, 2023, Plaintiff Tricarichi filed his Motion (Dkt. No. 462), arguing 

that, because Tricarichi was purportedly in such a precarious financial situation that the 

requirement to post a bond would place his other creditors – specifically the IRS, who holds a $35 

million judgment against Tricarichi – in an insecure position, the Court should stay execution of 

the Fees and Costs Order without requiring Plaintiff Tricarichi to post a bond.   

CONCLUSIONS OF LAW 

4. NRCP 62(d) governs stays pending appeal and provides: 

 

(1) By Supersedeas Bond. If an appeal is taken, the appellant may obtain a stay by 

supersedeas bond, except in an action described in Rule 62(a)(2). The bond may be 

given upon or after filing the notice of appeal or after obtaining the order allowing 

the appeal. The stay is effective when the supersedeas bond is filed. 

 

(2) By Other Bond or Security. If an appeal is taken, a party is entitled to a stay by 

providing a bond or other security. Unless the court orders otherwise, the stay takes 

AA 001777
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effect when the court approves the bond or other security and remains in effect for 

the time specified in the bond or other security. 

5. “The purpose of security for a stay pending appeal is to protect the judgment 

creditor’s ability to collect the judgment if it is affirmed by preserving the status quo and 

preventing prejudice to the creditor arising from the stay.” See Nelson v. Heer, 121 Nev. 832, 835, 

122 P.3d 1252, 1254 (2005), as modified (Jan. 25, 2006). 

6. In Nelson, the Court adopted five factors from the Seventh Circuit for the Court to 

consider when analyzing whether to waive the bond and/or accept alternate security in lieu of a 

bond: 

(1) the complexity of the collection process; (2) the amount of time required to 

obtain a judgment after it is affirmed on appeal; (3) the degree of confidence that 

the district court has in the availability of funds to pay the judgment; (4) whether the 

defendant’s ability to pay the judgment is so plain that the cost of a bond would be 

a waste of money; and (5) whether the defendant is in such a precarious financial 

situation that the requirement to post a bond would place other creditors of the 

defendant in an insecure position.  

Id.  

7. The burden is on the movant to support its request under the foregoing factors and 

based on the current record, Plaintiff has not met the initial burden.   

8. Specifically, in reviewing factors three (“the degree of confidence that the district 

court has in the availability of funds to pay the judgment”) and five (“whether the defendant is in 

such a precarious financial situation that the requirement to post a bond would place other creditors 

of the defendant in an insecure position”), Plaintiff Tricarichi’s declaration does not provide 

sufficiently detailed information that would provide the Court the ability to fully analyze the 

foregoing factors.   

9. For these reasons and to allow the Court to evaluate the request better, Plaintiff 

Tricarichi’s Motion is denied in part and deferred in part to allow PwC to conduct a judgment 

debtor exam of Plaintiff Tricarichi, which the Court hereby orders and will take place within 30 

days of notice of entry of this Order. 
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ORDER 

The Court having made the foregoing findings of fact and conclusions of law, and good 

cause appearing,  

IT IS HEREBY ORDERED, ADJUDGED, and DECREED that Plaintiff’s Motion for 

Stay of Execution Without Supersedeas Bond is DENIED in part and DEFERRED in part; 

IT IS FURTHER ORDERED that the judgment debtor exam of Plaintiff Tricarichi shall 

take place within 30 days of notice of entry of this Order.  

 

             

  

 

 

 

Submitted by:       Approved as to form and content: 

 

By:/s/ Bradley T. Austin   

Patrick Byrne, Esq. 

Bradley T. Austin, Esq. 

SNELL & WILMER L.L.P. 

3883 Howard Hughes Parkway, Suite 1100 

Las Vegas, NV 89169 

 

Mark L. Levine, Esq. (Pro Hac Vice) 

Christopher D. Landgraff, Esq. (Pro Hac 

Vice) 

Katharine A. Roin, Esq. (Pro Hac Vice) 

Alexandra R. Genord, Esq. (Pro Hac Vice) 

BARTLIT BECK LLP 

54 West Hubbard Street, Suite 300 

Chicago, IL 60654 

 

Sundeep K. (Rob) Addy, Esq. (Pro Hac 

Vice) 

Daniel C. Taylor, Esq. (Pro Hac Vice) 

BARTLIT BECK LLP  

1801 Wewatta Street, Suite 1200 

Denver, CO 80202 

Attorneys for Defendant 

PricewaterhouseCoopers LLP 

By: /s/ Scott F. Hessell   

Ariel C. Johnson, Esq. 

HUTCHISON & STEFFEN, PLLC 

10080 West Alta Drive, Suite 200 

Las Vegas, NV 89145 

 

Scott F. Hessell, Esq. (Pro Hac Vice) 

SPERLING & SLATER, LLC. 

55 West Monroe, Suite 3200 

Chicago, IL 60603 

Attorneys for Plaintiff Michael A. Tricarichi 
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Austin, Bradley

From: Scott F. Hessell <shessell@sperling-law.com>
Sent: Friday, December 1, 2023 8:16 PM
To: Austin, Bradley; Byrne, Pat
Cc: Ariel C. Johnson; Mark Levine; Chris Landgraff
Subject: RE: PwC/Tricarichi - Proposed Order Denying/Deferring Motion to Stay

[EXTERNAL] shessell@sperling-law.com

No as to “associated discovery” language.   

You have my approval to submit the attached order.   

Scott   

From: Austin, Bradley <baustin@swlaw.com>  
Sent: Friday, December 1, 2023 9:02 PM 
To: Byrne, Pat <pbyrne@swlaw.com>; Scott F. Hessell <shessell@sperling‐law.com> 
Cc: Ariel C. Johnson <ajohnson@hutchlegal.com>; Mark Levine <mark.levine@bartlitbeck.com>; Chris Landgraff 
<chris.landgraff@bartlitbeck.com> 
Subject: RE: PwC/Tricarichi ‐ Proposed Order Denying/Deferring Motion to Stay 

Scott, 

With the previous and below explanation, please let us know if you agree with the revised “associated discovery” 
language and if we have approval to e‐sign and submit. 

If you aren’t in agreement, please let us know if we have approval to submit the attached, which removes the stipulated 
portion.  We will let the Court know that the parties are still working on a separate stipulation re: dates.  Given today’s 
submission deadline, please let us know either way by 8:30pm Pacific this evening.   

Thank you, 

Brad 
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NOAS 

Ariel C. Johnson (13357) 

HUTCHISON & STEFFEN, PLLC 

10080 West Alta Drive, Suite 200 

Las Vegas, NV  89145 

Tel: (702) 385-2500 

Fax: (702) 385-2086 

Email: ajohnson@hutchlegal.com 

 

Scott F. Hessell 

(Pro Hac Vice) 

SPERLING & SLATER, LLC 

55 West Monroe, 32nd Floor 

Chicago, IL  60603 

Tel: (312) 641-3200 

Fax: (312) 641-6492 

Email: shessell@sperling-law.com 
 

Attorneys for Plaintiff Michael Tricarichi 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
MICHAEL A. TRICARICHI, 

 
                      Plaintiff, 
 
v. 
 

PRICEWATERHOUSECOOPERS LLP,  

                                                          
                      Defendant. 
                                                                          

__________________________________________ 

) 

) 

) 

) 

) 

) 

) 

) 

) 

)     

CASE NO.  A-16-735910-B 

DEPT NO.  XXXI  
 

PLAINTIFF’S NOTICE OF 

APPEAL 

 

 
 

 

 

Notice is hereby given that Plaintiff Michael Tricarichi hereby appeals to the Supreme 

Court of Nevada from the special order after final judgment denying Plaintiff’s motion pursuant  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: A-16-735910-B

Electronically Filed
12/22/2023 2:03 PM
Steven D. Grierson
CLERK OF THE COURT
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to NRCP 60(b) based on newly discovered evidence, entered in this action on November 28, 2023, 

and all other orders rendered appealable by the foregoing.   

 
Dated:  December 22, 2023         HUTCHISON & STEFFEN, PLLC 

 
 
     By:  /s/ Ariel C. Johnson    

Ariel C. Johnson 
10080 West Alta Drive, Suite 200 
Las Vegas, NV  89145 
 
SPERLING & SLATER, LLC 
Scott F. Hessell (Pro Hac Vice) 
55 West Monroe Street, 32nd Floor 
Chicago, IL 60603 
 
Attorneys for Plaintiff Michael A. Tricarichi
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC 

and that on this 22nd day of December, 2023, I caused the above and foregoing documents entitled 

PLAINTIFF’S NOTICE OF APPEAL to be served through the Court's mandatory electronic 

service system, per EDCR 8.02, upon the following:  

ALL PARTIES ON THE E-SERVICE LIST 

 

                  /s/ Monica Bocon  ____________ 
      An employee of Hutchison & Steffen, LLC 
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NEOJ 
Patrick Byrne, Esq. 
Nevada Bar No. 7636 
Bradley T. Austin, Esq. 
Nevada Bar No. 13064 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
Telephone: (702) 784-5200 
Facsimile: (702) 784-5252 
pbryne@swlaw.com 
baustin@swlaw.com 
 
Mark L. Levine, Esq. (Admitted Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Admitted Pro Hac Vice) 
Katharine A. Roin, Esq. (Admitted Pro Hac Vice) 
Alexandra R. Genord, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
Telephone:   (312) 494-4400 
Facsimile:    (312) 494-4440 
mark.levine@bartlitbeck.com  
chris.landgraff@bartlitbeck.com 
kate.roin@bartlitbeck.com  
alexandra.genord@bartlitbeck.com 
 
Sundeep K. (Rob) Addy, Esq. (Admitted Pro Hac Vice) 
Daniel C. Taylor, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP  
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
Telephone:   (303) 592-3100 
Facsimile:    (303) 592-3140  
rob.addy@bartlitbeck.com 
daniel.taylor@bartlitbeck.com  
  
Attorneys for Defendant 
PricewaterhouseCoopers LLP 

DISTRICT COURT 

CLARK COUNTY, NEVADA  

MICHAEL A. TRICARICHI, 
 

Plaintiff, 
 

vs. 
 
PRICEWATERHOUSECOOPERS LLP,  
 

Defendant. 

CASE NO.:   A-16-735910-B 
DEPT. NO.:  XXXI 
 
NOTICE OF ENTRY OF ORDER 
DENYING: (1) PLAINTIFF’S MOTION FOR 
STAY OF EXECUTION WITHOUT 
SUPERSEDEAS BOND AND (2) 
PLAINTIFF’S ORAL MOTION TO STAY 
EXECUTION FOR THIRTY DAYS 

Case Number: A-16-735910-B

Electronically Filed
3/13/2024 4:09 PM
Steven D. Grierson
CLERK OF THE COURT
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 PLEASE TAKE NOTICE that an Order Denying: (1) Plaintiff’s Motion for Stay of 

Execution Without Supersedeas Bond and (2) Plaintiff’s Oral Motion to Stay Execution for Thirty 

Days was entered in the above-captioned matter on March 13, 2024, a copy of which is attached 

hereto.  

 Dated: March 13, 2024            SNELL & WILMER L.L.P. 

By:       /s/ Bradley Austin 
Patrick Byrne, Esq. (NV Bar No. 7636) 
Bradley T. Austin, Esq. (NV Bar No. 13064) 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
 
Mark L. Levine, Esq. (Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Pro Hac 
Vice) 
Katharine A. Roin, Esq. (Pro Hac Vice) 
Alexandra R. Genord, Esq. (Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
 
Sundeep K. (Rob) Addy, Esq. (Pro Hac Vice) 
Daniel C. Taylor, Esq. (Pro Hac Vice) 
BARTLIT BECK LLP  
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
 
Attorneys for Defendant 
PricewaterhouseCoopers LLP 
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CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen (18) 

years, and I am not a party to, nor interested in, this action.  On March 13, 2024, I caused to be 

served a true and correct copy of the foregoing NOTICE OF ENTRY OF ORDER DENYING: 

(1) PLAINTIFF’S MOTION FOR STAY OF EXECUTION WITHOUT SUPERSEDEAS 

BOND AND (2) PLAINTIFF’S ORAL MOTION TO STAY EXECUTION FOR THIRTY 

DAYS upon the following by the method indicated:  
  

 
BY E-MAIL:  by transmitting via e-mail the document(s) listed above to the e-mail 
addresses set forth below and/or included on the Court’s Service List for the above-
referenced case. 

 
BY U.S. MAIL:  by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Las Vegas, Nevada addressed 
as set forth below. 

 
BY OVERNIGHT MAIL:  by causing document(s) to be picked up by an overnight 
delivery service company for delivery to the addressee(s) on the next business day. 

 
BY PERSONAL DELIVERY:  by causing personal delivery via messenger service of 
the document(s) listed above to the person(s) at the address(es) set forth below. 

 
BY ELECTRONIC SUBMISSION:  submitted to the above-entitled Court for 
electronic filing and service upon the Court's Service List for the above-referenced case. 

 
 
Brenoch Wirthlin, Esq. 
Ariel Johnson, Esq. 
HUTCHISON & STEFFEN, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
bwirthlin@hutchlegal.com  
ajohnson@hutchlegal.com  
 
Attorneys for Plaintiff 

Scott F. Hessell, Esq. (Pro Hac Vice) 
Blake Sercye, Esq. (Pro Hac Vice) 
SPERLING & SLATER, P.C. 
55 West Monroe, Suite 3200 
Chicago, IL 60603 
shessell@sperling-law.com  
bsercye@sperling-law.com  

 
 
 
 /s/ Michelle Shypkoski    
An Employee of Snell & Wilmer L.L.P. 

 4864-4151-1597 
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ORDR 
Patrick Byrne, Esq. 
Nevada Bar No. 7636 
Bradley T. Austin, Esq. 
Nevada Bar No. 13064 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
Telephone: (702) 784-5200 
Facsimile: (702) 784-5252 
pbryne@swlaw.com 
baustin@swlaw.com 
 
Mark L. Levine, Esq. (Admitted Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Admitted Pro Hac Vice) 
Katharine A. Roin, Esq. (Admitted Pro Hac Vice) 
Alexandra R. Genord, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
Telephone:   (312) 494-4400 
Facsimile:    (312) 494-4440 
mark.levine@bartlitbeck.com  
chris.landgraff@bartlitbeck.com 
kate.roin@bartlitbeck.com  
alexandra.genord@bartlitbeck.com 
 
Sundeep K. (Rob) Addy, Esq. (Admitted Pro Hac Vice) 
Daniel C. Taylor, Esq. (Admitted Pro Hac Vice) 
BARTLIT BECK LLP 
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
Telephone:   (303) 592-3100 
Facsimile:    (303) 592-3140  
rob.addy@bartlitbeck.com 
daniel.taylor@bartlitbeck.com  
  
Attorneys for Defendant 
PricewaterhouseCoopers LLP 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
MICHAEL A. TRICARICHI, 
 

Plaintiff, 
 

vs. 
 
PRICEWATERHOUSECOOPERS LLP,  
 

Defendant. 

CASE NO.:   A-16-735910-B 
DEPT. NO.:  XXXI 
 
ORDER DENYING: (1) PLAINTIFF’S 
MOTION FOR STAY OF EXECUTION 
WITHOUT SUPERSEDEAS BOND AND (2) 
PLAINTIFF’S ORAL MOTION TO STAY 
EXECUTION FOR THIRTY DAYS 
 

Electronically Filed
03/13/2024 12:53 PM

Case Number: A-16-735910-B

ELECTRONICALLY SERVED
3/13/2024 12:54 PM
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On February 29, 2024, the Court conducted a hearing on Plaintiff’s Motion for Stay of 

Execution Without Supersedeas Bond (“Motion”). Patrick Byrne, Esq. of Snell & Wilmer L.L.P 

appeared on behalf of Defendant PricewaterhouseCoopers LLP (“PwC”). Scott Hessell of 

Sperling & Slater, LLC and Ariel Johnson of Hutchinson & Steffen, LLC appeared on behalf of 

Plaintiff Michael Tricarichi. During the hearing, Plaintiff made an oral motion to stay enforcement 

of the Fees and Costs Judgment for 30 days (“Oral Motion to Stay”).  The Court, having reviewed 

the record, the briefs submitted in support of and in opposition to the Motion, and the oral 

arguments of counsel, hereby DENIES the Motion and DENIES the Oral Motion to Stay and 

makes the following Findings of Fact, Conclusions of Law, and Order:   

FINDINGS OF FACT 

1. On August 25, 2023, the Court entered its Order Granting in Part and Denying in 

Part Defendant PwC’s Motion for Attorneys’ Fees and Costs and Order Granting in Part and 

Denying in Part Plaintiff Tricarichi’s Motion to Retax and Settle PwC’s Amended Verified 

Memorandum of Costs, wherein the Court awarded Defendant PwC $2,102,754.39 in attorneys’ 

fees and $322,955.91 in costs (“Fees and Costs Order”). Dkt. No. 453.    

2. On September 22, 2023, Plaintiff filed a notice of appeal with respect to the Fees 

and Costs Order. 

3. On October 12, 2023, Plaintiff Tricarichi filed his Motion (Dkt. No. 462), arguing 

that, because Tricarichi was allegedly in such a precarious financial situation that the requirement 

to post a bond would place his other creditors – specifically the IRS, who holds an approximate 

$35 million judgment against Tricarichi – in an insecure position, the Court should stay execution 

of the Fees and Costs Order without requiring Plaintiff Tricarichi to post a bond.   

4. Following briefing on the Motion, the Court held a hearing on November 14, 2023, 

wherein the Court denied in part and deferred in part Plaintiff’s Motion, ordering a judgment 

debtor exam, supplemental briefing, and a supplemental hearing on the Motion. Dkt. No. 478. 

5. Following the judgment debtor exam, Plaintiff filed a supplemental brief in support 

of the Motion on February 8, 2024, and PwC filed a supplemental opposition to the Motion on 

AA 001788
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February 21, 2024. The Court conducted a supplemental hearing on the Motion on February 29, 

2024, during which, Plaintiff made his Oral Motion to Stay.   

CONCLUSIONS OF LAW 

6. NRCP 62(d) governs stays pending appeal and provides: 
 

(1) By Supersedeas Bond. If an appeal is taken, the appellant may obtain a stay by 
supersedeas bond, except in an action described in Rule 62(a)(2). The bond may be 
given upon or after filing the notice of appeal or after obtaining the order allowing 
the appeal. The stay is effective when the supersedeas bond is filed. 
 
(2) By Other Bond or Security. If an appeal is taken, a party is entitled to a stay by 
providing a bond or other security. Unless the court orders otherwise, the stay takes 
effect when the court approves the bond or other security and remains in effect for 
the time specified in the bond or other security. 

7. “The purpose of security for a stay pending appeal is to protect the judgment 

creditor’s ability to collect the judgment if it is affirmed by preserving the status quo and 

preventing prejudice to the creditor arising from the stay.” See Nelson v. Heer, 121 Nev. 832, 835, 

122 P.3d 1252, 1254 (2005), as modified (Jan. 25, 2006). 

8. In Nelson, the Court adopted five factors from the Seventh Circuit for the Court to 

consider when analyzing whether to waive the bond and/or accept alternate security in lieu of a 

bond: 

(1) the complexity of the collection process; (2) the amount of time required to 
obtain a judgment after it is affirmed on appeal; (3) the degree of confidence that 
the district court has in the availability of funds to pay the judgment; (4) whether the 
defendant’s ability to pay the judgment is so plain that the cost of a bond would be 
a waste of money; and (5) whether the defendant is in such a precarious financial 
situation that the requirement to post a bond would place other creditors of the 
defendant in an insecure position.  

Id.  

9. The burden is on the movant to support its request under the foregoing factors.   

10. The Court finds that movant Tricarichi fails to support the same. 

11. In analyzing factor one (“the complexity of the collection process”), the Court finds 

this factor in favor of PwC. Specifically, the Court finds that the collection process would be 

complex for the reasons articulated via briefing and oral argument and given that there are 
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complexities with respect to community property, competing judgments, and multistate property, 

among others.     

12. In analyzing factor two (“the amount of time required to obtain a judgment after it 

is affirmed on appeal”), the Court finds this factor in favor of PwC, as the appeal process will 

likely take at least a year.   

13. In analyzing factor three (“the degree of confidence that the district court has in the 

availability of funds to pay the judgment”), the Court finds this factor in favor of PwC, as the 

Parties do not dispute the lack of available funds, as further established via Plaintiff’s judgment 

debtor exam.   

14. In analyzing factor four (“whether the defendant’s ability to pay the judgment is so 

plain that the cost of a bond would be a waste of money”), the Court finds this factor in favor of 

PwC, as Plaintiff argues the opposite – that he does not have the ability to pay the Fees and Costs 

Judgment.   

15. In analyzing factor five (“whether the defendant is in such a precarious financial 

situation that the requirement to post a bond would place other creditors of the defendant in an 

insecure position”), the Court finds this factor in favor of PwC. Specifically, the Court finds that 

the IRS – the only other creditor presented to this Court – would not be in an insecure position 

were Plaintiff to post a bond because: 

a. First, the IRS already has a judgment.   

b. Second, the IRS is part of the federal government, and is not a private creditor. 

While the Court takes no position on whether preemption may or may not apply, it 

must take into consideration that the IRS is a bureau of the federal government, 

and the instant dispute is a matter of state law in a Nevada state court.   

c. Third, Plaintiff has not presented evidence that: (1) the IRS believes it would be 

somehow impacted by the bond, (2) the IRS was put on notice of whether it would 

be impacted, or (3) the IRS couldn’t attach any posted bond during the intervening 

time that this case would be on appeal.  
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16. Therefore, in reviewing the briefs at issue, Nevada case law (including Nelson), 

the case law from other jurisdictions upon which Nevada case law relies, related case law from 

other jurisdictions (which are not precedential, but are informative in similar situations), and the 

oral argument of counsel, the Court needs to deny Plaintiff’s Motion.  

17. The Court makes this ruling under an NRCP 62(d)(1) analysis, as NRCP 62(d)(2) 

(i.e., alternate security) was not proposed by Plaintiff, and Plaintiff argues that no adequate 

alternate security exists.   

18. For the same reasons set forth above, the Court finds that there is no basis to grant 

Plaintiff’s Oral Motion to Stay (made during the February 29th Hearing, and requesting to stay 

enforcement of the Fees and Costs Order for 30 days while Plaintiff petitions the Appellate Court 

for stay relief) and denies the same. 

ORDER 

The Court having made the foregoing findings of fact and conclusions of law, and good 

cause appearing,  

IT IS HEREBY ORDERED, ADJUDGED, and DECREED that Plaintiff’s Motion for 

Stay of Execution Without Supersedeas Bond is DENIED. 

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Plaintiff’s Oral 

Motion to Stay is DENIED. 
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By:/s/ Bradley Austin   
Patrick Byrne, Esq. 
Bradley T. Austin, Esq. 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
 
Mark L. Levine, Esq. (Pro Hac Vice) 
Christopher D. Landgraff, Esq. (Pro Hac 
Vice) 
Katharine A. Roin, Esq. (Pro Hac Vice) 
Alexandra R. Genord, Esq. (Pro Hac Vice) 
BARTLIT BECK LLP 
54 West Hubbard Street, Suite 300 
Chicago, IL 60654 
 
Sundeep K. (Rob) Addy, Esq. (Pro Hac 
Vice) 
Daniel C. Taylor, Esq. (Pro Hac Vice) 
BARTLIT BECK LLP  
1801 Wewatta Street, Suite 1200 
Denver, CO 80202 
 
Attorneys for Defendant 
PricewaterhouseCoopers LLP 

By: /s/ Scott Hessell   
Mark A. Hutchison, Esq. 
Brenoch R. Wirthlin, Esq. 
Ariel C. Johnson, Esq. 
HUTCHISON & STEFFEN, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
 
Scott F. Hessell, Esq. (Pro Hac Vice) 
SPERLING & SLATER, P.C. 
55 West Monroe, Suite 3200 
Chicago, IL 60603 
 
Attorneys for Plaintiff Michael A. Tricarichi 
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Luxford, Lyndsey

Subject: RE: PwC/Tricarichi: Draft Order Denying Motion to Stay

From: Scott F. Hessell <shessell@sperling-law.com>  
Sent: Tuesday, March 12, 2024 6:37 PM 
To: Austin, Bradley <baustin@swlaw.com> 
Cc: Ariel C. Johnson <ajohnson@hutchlegal.com>; Byrne, Pat <pbyrne@swlaw.com>; randyjhart@gmail.com 
Subject: Re: PwC/Tricarichi: Draft Order Denying Motion to Stay 
 

[EXTERNAL] shessell@sperling-law.com 

 

Brad 
 
Ok to affix sig as to form of revised order.  
 
Scott 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-16-735910-BMichael Tricarichi, Plaintiff(s)

vs.

PricewaterhouseCoopers LLP, 
Defendant(s)

DEPT. NO.  Department 31

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Denying was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/13/2024

Brad Austin . baustin@swlaw.com

Docket . DOCKET_LAS@swlaw.com

Gaylene Kim . gkim@swlaw.com

Jeanne Forrest . jforrest@swlaw.com

Lyndsey Luxford . lluxford@swlaw.com

Maddy Carnate-Peralta . maddy@hutchlegal.com

Patrick Byrne . pbyrne@swlaw.com

Scott F. Hessell . shessell@sperling-law.com

Thomas D. Brooks . tbrooks@sperling-law.com

Todd Prall . tprall@hutchlegal.com

Tom Brooks tdbrooks@sperling-law.com
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Todd Prall tprall@hutchlegal.com

Danielle Kelley dkelley@hutchlegal.com

Brenoch Wirthlin bwirthlin@hutchlegal.com

Christopher Landgraff chris.landgraff@bartlitbeck.com

Mark Levine mark.levine@bartlitbeck.com

Daniel Taylor daniel.taylor@bartlitbeck.com

Krista Perry krista.perry@bartlitbeck.com

Ariel Johnson ajohnson@hutchlegal.com

Alexandra Genord alexandra.genord@bartlitbeck.com

Rob Addy rob.addy@bartlitbeck.com

Lori Barnicke lori.barnicke@bartlitbeck.com

Kim Solorzano kim.solorzano@bartlitbeck.com

Katharine Roin kate.roin@bartlitbeck.com

Kaylee Conradi kconradi@hutchlegal.com

Joy Aguirre jaguirre@swlaw.com
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NEOJ
Mark A. Hutchison (4639)
Brenoch R. Wirthlin (10282)
Ariel C. Johnson (13357)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Tel: (702) 385-2500
Fax: (702) 385-2086
Email: mhutchison@hutchlegal.com

ajohnson@hutchlegal.com

Scott F. Hessell (Pro Hac Vice)
Blake Sercye (Pro Hac Vice)
SPERLING & SLATER, P.C.
55 West Monroe, Suite 3200
Chicago, IL 60603
Tel: (312) 641-3200
Fax: (312) 641-6492
Email: shessell@sperling-law.com

bsercye@sperling-law.com

Attorneys for Plaintiff Michael A. Tricarichi

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL A. TRICARICHI,

Plaintiff,

v.

PRICEWATERHOUSE COOPERS, LLP,
COÖPERATIEVE RABOBANK U.A.,
UTRECHT-AMERICA FINANCE CO.,
SEYFARTH SHAW LLP and GRAHAM R.
TAYLOR,

Defendants.
__________________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-16-735910-B
DEPT NO. XXXI

NOTICE OF ENTRY OF ORDER
GRANTING IN PART
PLAINTIFF MICHAEL
TRICARICHI’S MOTION FOR
DISCOVERY SANCTIONS AND
MOTION FOR LEAVE TO FILE
UNDER SEAL

/ / /

/ / /

/ / /

Case Number: A-16-735910-B

Electronically Filed
12/8/2022 2:31 PM
Steven D. Grierson
CLERK OF THE COURT
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TO: ALL INTERESTED PARTIES

NOTICE IS HEREBY GIVEN that an Order Granting In Part Plaintiff Michael

Tricarichi’s Motion For Discovery Sanctions And Motion For Leave To File Under Seal was

entered in the above-entitled action on December 8, 2022, a copy of which is attached hereto.

DATED: December 8, 2022.

HUTCHISON & STEFFEN, PLLC

/s/ Ariel C. Johnson____________
Mark A. Hutchison (4639)
Brenoch R. Wirthlin (10282)
Ariel C. Johnson (13357)
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Scott F. Hessell (Pro Hac Vice)
Blake Sercye (Pro Hac Vice)
SPERLING & SLATER, P.C.
55 West Monroe, Suite 3200
Chicago, IL 60603

Attorneys for Plaintiff Michael A. Tricarichi
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC

and that on this 8th day of December, 2022, I caused the above and foregoing document entitled

NOTICE OF ENTRY OF ORDER GRANTING IN PART PLAINTIFF MICHAEL

TRICARICHI’S MOTION FOR DISCOVERY SANCTIONS AND MOTION FOR

LEAVE TO FILE UNDER SEAL to be served through the Court's mandatory electronic

service system, per EDCR 8.02, upon the following:

ALL PARTIES ON THE E-SERVICE LIST

/s/ Alexandria Jones_________
An employee of Hutchison & Steffen, PLLC
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OGM
Brenoch Wirthlin (10282)
Ariel C. Johnson (13357)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Tel: (702) 385-2500
Fax: (702) 385-2086
Email: bwirthlin@hutchlegal.com

ajohnson@hutchlegal.com

Scott F. Hessell (Pro Hac Vice)
Blake Sercye (Pro Hac Vice)
SPERLING & SLATER, P.C.
55 West Monroe, Suite 3200
Chicago, IL 60603
Tel: (312) 641-3200
Fax: (312) 641-6492
Email: shessell@sperling-law.com

bsercye@sperling-law.com

Attorneys for Plaintiff Michael Tricarichi

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL A. TRICARICHI,

Plaintiff,

vs.

PRICEWATERHOUSECOOPERS LLP,

Defendant.

CASE NO. A-16-735910-B
DEPT NO. XXXI

ORDER GRANTING IN PART
PLAINTIFF MICHAEL TRICARICHI’S
MOTION FOR DISCOVERY
SANCTIONS AND MOTION FOR
LEAVE TO FILE UNDER SEAL

This Court, having reviewed and considered Plaintiff Michael Tricarichi’s Motion for

Discovery Sanctions (Dkt. No. 382), Plaintiff’s Motion for Leave to File under Seal Plaintiff’s

Motion for Discovery Sanctions on Order Shortening Time (Dkt. No. 370), and

PricewaterhouseCoopers LLP’s (“PwC”) Opposition to Michael Tricarichi’s Motion for

Discovery Sanctions, and the oral argument of counsel, hereby enters the following order granting

in part and denying in part as moot Mr. Tricarichi’s Motion for Discovery Sanctions and Motion

for Leave to File under Seal:

Electronically Filed
12/08/2022 10:28 AM

Case Number: A-16-735910-B

ELECTRONICALLY SERVED
12/8/2022 10:31 AM
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I. Findings of Fact

All discovery in this case closed on September 28, 2020 and fact discovery closed before

to allow completion of expert discovery. (Dkt. No. 233 (June 12, 2020, 2d Am. Business Court

Scheduling Order)).

PwC identified in its first Nevada Rule of Civil Procedure (“Rule”) 16 initial disclosure in

February 2017 “[d]ocuments and communications concerning the April 2003 Engagement” and

“[d]ocuments and communications concerning the work, research and analysis performed by PwC

pursuant to the April 2003 Engagement” as relevant documents in its possession, custody, or

control. PwC represented to Mr. Tricarichi throughout discovery that it produced documents

relevant to his and Fortrend’s transaction. In August 2017 and March 2020, outside counsel

representing PwC confirmed that it had searched for and produced responsive documents from a

number of custodians (including PwC accountants directly involved with Mr. Tricarichi’s matter,

Richard Stovsky and Timothy Lohnes) that contained the word “Tricarichi.” PwC also reiterated

the scope of the searches for Tricarichi specific documents as the basis to oppose a motion to

compel Mr. Tricarichi filed, which was denied in part based on PwC’s representation. Specifically,

PwC represented that it had “already produced and is supplementing its production with documents

related to general guidance or training on midco transactions.” (Dkt. No. 220 (May 13, 2020,

PwC’s Opp. to Plaintiff’s Mot. to Compel at 6). In denying Mr. Tricarichi’s motion to compel,

Judge Gonzalez specifically cited that “PwC represents that it has produced documents specific to

Tricarichi’s engagement,” as a basis for denying Plaintiff discovery regarding other Midco

transactions PwC reviewed. (Dkt. No. 234 (June 16, 2020, MTC Order at 4:6-8).) Mr. Tricarichi

deposed Mr. Stovsky on September 1, 2020. Mr. Tricarichi had been interested in what if any

conflict check PwC performed in connection with the Tricarichi matter. Mr. Stovsky testified he

completed the required forms for Mr. Tricarichi’s matter but that he did not know if the forms still

existed.

On October 19, 2022, twelve days before trial, PwC belatedly produced four responsive

documents from its Tricarichi files. PwC represented to the Court that the failure to previously

produce the documents was not a collection issue, but rather due to technological limitations and
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human error after the documents had been collected. These documents included PwC’s Client

Acceptance Form, PwC’s Tax Engagement Checklist for the Tricarichi engagement, a page of Mr.

Stovsky’s handwritten notes relating to his testimony in Tricarichi’s Tax Court litigation, and a

tax policy proposal relating to shareholders participating in intermediary transactions. PwC offered

to make Mr. Stovsky available for a deposition before trial and during trial before his testimony.

Mr. Tricarichi chose not to depose Mr. Stovsky again. Similarly, Mr. Tricarichi dropped his request

for the deposition of the individual who performed a “second-partner review” referenced in both

the Tax Engagement Checklist and the Client Acceptance Checklist after PwC informed Mr.

Tricarichi that the second-partner reviewer for federal income tax issues was Mr. Lohnes and

retired PwC partner Ronald Padgett performed a second review of the client acceptance checklist

itself.

Mr. Tricarichi also requested a Rule 30(b)(6) deposition related to PwC’s collection of

documents. Mr. Tricarichi has not offered any concrete evidence that there are other relevant,

unproduced documents in PwC’s possession. And, based on this case’s long litigation history and

the declaration from counsel documenting PwC’s efforts to identify any additional documents, the

Court finds it unlikely that PwC’s collection was incomplete, and concludes that the four

documents at issue were missed in production, not in collection. As such, a Rule 30(b)(6)

deposition on PwC’s collection efforts at this juncture is not an appropriate or efficient use of

resources. Moreover, neither party has represented to the Court that there is a PwC witness with

the historical knowledge necessary to testify, based on first-hand knowledge, to PwC’s compliance

with its collection policies for the last twenty years.

With respect to Mr. Tricarichi’s Motion for Leave to File Under Seal, the parties agreed,

through their respective counsel, that the only document sought to be filed under seal is Exhibit 11

to Mr. Tricarichi’s Motion for Discovery Sanctions which contains a tax engagement checklist

produced in another matter (“Exhibit 11 Tax Engagement Checklist”). Upon review of the papers

and pleadings in file in this matter, as all parties to this matter were properly served, this Court

finds that no opposition was filed to the underlying Motion for Leave to File Under Seal.
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II. Conclusions of Law

The Court concludes that under Nevada Rule of Civil Procedure (“Rule”) 16, “a party must,

without awaiting a discovery request provide to the other parties a copy—or a description by

category and location—of all documents, electronically stored information, and tangible things

that the disclosing party has in its possession, custody, or control and may use to support its claims

or defenses, including for impeachment or rebuttal, and, unless privileged or protected from

disclosure, any record, report, or witness statement, in any form, concerning the incident that gives

rise to the lawsuit” Rule 16.1(a)(1)(A)(ii).

Under Rule 26, a party “may obtain discovery regarding any nonprivileged matter that is

relevant to any party’s claims or defenses and proportional to the needs of the case, considering

the importance of the issues at stake in the action, the amount in controversy, the parties’ relative

access to relevant information, the parties’ resources, the importance of the discovery in resolving

the issues, and whether the burden or expense of the proposed discovery outweighs its likely

benefit. Information within this scope of discovery need not be admissible in evidence to be

discoverable.” Rule 26(b)(1).

Further, the Court concludes that, as punishment for failure to comply with Rules 16 and

26, the court may issue an order to include the following:

(A) directing that the matters embraced in the order or other designated
facts be taken as established for purposes of the action, as the prevailing
party claims;
(B) prohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in
evidence;
(C) striking pleadings in whole or in part;
(D) staying further proceedings until the order is obeyed;
(E) dismissing the action or proceeding in whole or in part;
(F) rendering a default judgment against the disobedient party; or
(G) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.

Rule 37(b)(1)(A)–(G). Further, “[i]f a party fails to provide information . . . required by Rule

16.1(a)(1) . . . the party is not allowed to use that information or witness to supply evidence on a

motion, at a hearing, or at a trial, unless the failure was substantially justified or is harmless. In

addition to or instead of this sanction, the court, on motion and after giving an opportunity to be
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heard:

(A) may order payment of the reasonable expenses, including attorney
fees, caused by the failure;

[ . . . ]

(C) may impose other appropriate sanctions, including any of the orders
listed in Rule 37(b)(1).

Rule 37(b)(1)(A), (C).

PwC’s failure to produce these materials in a timely fashion deprived Mr. Tricarichi of the

ability to depose PwC regarding these materials before the close of discovery. Moreover, two of

the documents, PwC’s Tax Client Acceptance Form and Tax Engagement Checklist for Mr.

Tricarichi, identify and link to PwC policies and procedures applicable to a new client engagement

that PwC had not produced before the close of fact discovery. PwC’s failures to produce the four

documents and the identified and linked materials prior to the close of discovery is in violation of

Rules 16 and 26, and punishable under Rule 37.

Pursuant to EDCR 2.20(e), the Court concludes that Mr. Tricarichi’s Motion for Leave to

File Under Seal is deemed unopposed. Therefore, the Court having considered Mr. Tricarichi’s

Motion for Leave to File Under Seal, and PwC’s assertions that the Exhibit 11 Tax Engagement

Checklist is confidential and that confidentiality requirements imposed by law apply to certain

types of business practices and former clients, the public interest in privacy outweighs the public

interest of public disclosure in accordance with Rule 3(4) of the Nevada Supreme Court’s Rules

Governing Sealing and Redacting of Court Records (“SRCR”).

ORDER

IT IS HEREBY ORDERED as follows:

Mr. Tricarichi’s Motion for Discovery Sanctions and Motion for Leave to File Under Seal

are both GRANTED IN PART AND DENIED AS MOOT IN PART, as follows:

By agreement of the parties, PwC has produced additional PwC policy documents

referenced in the Tax Client Acceptance Form and Tax Engagement Checklist.

With the parties’ agreement, certain of those documents marked for identification as

Plaintiff’s Exhibits 84 through 89 are added to Mr. Tricarichi’s exhibit list and admitted for all
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purposes.

Because argument on the instant motion took place on October 31, 2022, at the outset of

the trial in this case, the Court holds open Mr. Tricarichi’s request for a further Rule 30(b)(6)

deposition related to PwC’s collection of documents or other, unspecified relief throughout the

parties’ trial, in the event that the Court deems it appropriate to revisit those requests in light of

unanticipated harm or prejudice arising during the trial based on the late produced documents.1

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

1 The trial concluded on November 10, 2022, without any such prejudice being brought to the
Court’s attention.
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As Mr. Tricarichi withdrew his request for the deposition of Mr. Stovksy and the “second-

partner” reviewer, the remainder of the relief sought by Mr. Tricarichi is denied as moot.

In accordance with SRCR 3(5)(b), Exhibit 11 Tax Engagement Checklist shall be SEALED

as filed with the Court.

DATED: ___________________________

___________________________________

Respectfully submitted by:

HUTCHISON & STEFFEN, PLLC

By: /s/ Ariel C. Johnson

Brenoch Wirthlin (10282)
Ariel C. Johnson (13357)
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Scott F. Hessell (Pro Hac Vice)
Blake Sercye (Pro Hac Vice)
SPERLING & SLATER, P.C.
55 West Monroe, Suite 3200
Chicago, IL 60603

Attorneys for Plaintiff Michael
Tricarichi

Approved as to form and content:

By: /s/ Bradley T. Austin ____
Patrick Byrne, Esq.
Bradley T. Austin, Esq.
SNELL & WILMER L.L.P.
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Mark L. Levine, Esq. (Admitted Pro Hac Vice)
Christopher D. Landgraff, Esq. (Admitted Pro
Hac Vice)
Katharine A. Roin, Esq. (Admitted Pro Hac Vice)
Alexandra R. Genord, Esq. (Admitted Pro Hac
Vice)
BARTLIT BECK LLP
54 West Hubbard Street, Suite 300
Chicago, IL 60654

Sundeep K. (Rob) Addy, Esq. (Admitted Pro Hac
Vice)
Daniel C. Taylor, Esq. (Admitted Pro Hac Vice)
BARTLIT BECK LLP
1801 Wewatta Street, Suite 1200
Denver, CO 80202

Attorneys for Defendant
PricewaterhouseCoopers LLP
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From: Austin, Bradley <baustin@swlaw.com>

Sent: Wednesday, December 7, 2022 5:01 PM

To: Ariel C. Johnson; Blake Sercye; Kate Roin; Scott F. Hessell

Cc: Mark Levine; Chris Landgraff; Rob Addy; Alexandra Genord; Alexandria Jones

Subject: RE: Tricarichi v. PwC (A735910): Health Update

Hi Ariel, 

 

No objection to that addition.  You may affix my e-signature to the proposed order.   

 

Thanks, 

 

Brad 

 

From: Ariel C. Johnson <ajohnson@hutchlegal.com>  

Sent: Wednesday, December 7, 2022 3:18 PM 

To: Blake Sercye <bsercye@sperling-law.com>; Kate Roin <kate.roin@bartlitbeck.com>; Scott F. Hessell 

<shessell@sperling-law.com> 

Cc: Mark Levine <mark.levine@bartlitbeck.com>; Chris Landgraff <chris.landgraff@bartlitbeck.com>; Rob Addy 

<rob.addy@bartlitbeck.com>; Alexandra Genord <alexandra.genord@bartlitbeck.com>; Austin, Bradley 

<baustin@swlaw.com>; Alexandria Jones <ajones@hutchlegal.com> 

Subject: RE: Tricarichi v. PwC (A735910): Health Update 

 

[EXTERNAL] ajohnson@hutchlegal.com 

 

Brad (and All),  

 

The Court recently rejected the proposed Order on Tricarichi’s Motion for Discovery Sanctions and Motion for Leave to 

File Under Seal on the basis that it did not include a signature from or proof of agreement to the proposed Order from 

PwC’s counsel.  

 

As such, I have revised the signature page to appear with a line “Approved as to form and content:” followed by your 

signature block. Please see the attached.  

 

Would you please confirm whether you are agreeable to this minor alteration so that we can re-submit the proposed 

Order with your electronic signature for the Court’s review and approval?  

 

Thanks! 

 

Ariel 

 

From: Blake Sercye <bsercye@sperling-law.com>  

Sent: Friday, December 2, 2022 3:46 PM 

To: Kate Roin <kate.roin@bartlitbeck.com>; Scott F. Hessell <shessell@sperling-law.com>; Ariel C. Johnson 

<ajohnson@hutchlegal.com> 
AA 001808
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Cc: Mark Levine <mark.levine@bartlitbeck.com>; Chris Landgraff <chris.landgraff@bartlitbeck.com>; Rob Addy 

<rob.addy@bartlitbeck.com>; Alexandra Genord <alexandra.genord@bartlitbeck.com>; Brad Austin 

<baustin@swlaw.com> 

Subject: RE: Tricarichi v. PwC (A735910): Health Update 

 

Please see the attached clean version. This reflects our agreement per my conversation with Kate. 

 

This is ready to be filed. 

 

Thanks, 

Blake 

 

Blake Sercye 

Sperling & Slater 

55 W. Monroe Street, Suite 3200 

Chicago, Illinois 60603 

Direct: (312) 445-4937 

Mobile: (773) 255-2694 

 

From: Kate Roin <kate.roin@bartlitbeck.com>  

Sent: Friday, December 2, 2022 5:40 PM 

To: Blake Sercye <bsercye@sperling-law.com>; Scott F. Hessell <shessell@sperling-law.com>; Ariel C. Johnson 

<ajohnson@hutchlegal.com> 

Cc: Mark Levine <mark.levine@bartlitbeck.com>; Chris Landgraff <chris.landgraff@bartlitbeck.com>; Rob Addy 

<rob.addy@bartlitbeck.com>; Alexandra Genord <alexandra.genord@bartlitbeck.com>; Brad Austin 

<baustin@swlaw.com> 

Subject: Re: Tricarichi v. PwC (A735910): Health Update 

 

Blake,  

 

We are really close. See attached accepting your edits and adding a couple additional edits for 

clarification and also fixing a citation.  

 

I will call you now.  

 

Kate  

 

BartlitBeck LLP 

 KATE ROIN | p: 312.494.4437 | c: 847.858.1417 | Kate.Roin@BartlitBeck.com | Courthouse Place, 54 West Hubbard Street, Chicago, IL 60654 
This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error and then immediately delete this 
message. 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-16-735910-BMichael Tricarichi, Plaintiff(s)

vs.

PricewaterhouseCoopers LLP, 
Defendant(s)

DEPT. NO.  Department 31

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/8/2022

Brad Austin . baustin@swlaw.com

Docket . DOCKET_LAS@swlaw.com

Gaylene Kim . gkim@swlaw.com

Jeanne Forrest . jforrest@swlaw.com

Lyndsey Luxford . lluxford@swlaw.com

Maddy Carnate-Peralta . maddy@hutchlegal.com

Patrick Byrne . pbyrne@swlaw.com

Scott F. Hessell . shessell@sperling-law.com

Thomas D. Brooks . tbrooks@sperling-law.com

Todd Prall . tprall@hutchlegal.com

Tom Brooks tdbrooks@sperling-law.com
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Blake Sercye bsercye@sperling-law.com

Katharine Roin kate.roin@bartlitbeck.com

Ariel Johnson ajohnson@hutchlegal.com

Todd Prall tprall@hutchlegal.com

Danielle Kelley dkelley@hutchlegal.com

Brenoch Wirthlin bwirthlin@hutchlegal.com

Christopher Landgraff chris.landgraff@bartlitbeck.com

Mark Levine mark.levine@bartlitbeck.com

Daniel Taylor daniel.taylor@bartlitbeck.com

Krista Perry krista.perry@bartlitbeck.com

Alexandra Genord alexandra.genord@bartlitbeck.com

Rob Addy rob.addy@bartlitbeck.com

Alexandria Jones ajones@hutchlegal.com

Morgan Johnson mjjohnson@swlaw.com
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Global TLS Risk Management 

US-TLS Policy Guidance - Tools 

Tax Shelter Registration and Corporate Disclosure 
Notice 2001-16 - IRS warning on "intermediary transactions" 
Transaction is a Listed Transaction for Regulations under §§6011, 6111, & 6112 

WNTS Tax Developments WNTS Alert 

IRS warning on "intermediary transactions" (Notice 
2001-16) 

Overview 

The IRS has warned (Notice 2001-16) that it may challenge the 
purported tax benefits of certain "intermediary transactions" that are 
being marketed to taxpayers "for the avoidance of federal income 
taxes." The Notice also alerts taxpayers and taxpayer representatives 
of responsibilities relating to their participation in such transactions. 

A transaction that is the same or substantially similar to the transactions 
described in Notice 2001-16 is considered a "listed transaction" for 
purposes of Temp. Regs. Sec. 1.6011-4T(b)(2) and also may be 
subject to the tax shelter registration and list maintenance requirements 
under the Section 6111 and 6112 regulations . 

Intermediary transactions 

The IRS states that these transactions generally involve four parties: seller (X) who desires to sell stock of 
a corporation (T), an intermediary corporation (M), and buyer (Y) who desires to purchase the assets (and 
not the stock) of T. Pursuant to a plan, the parties undertake the following steps. X purports to sell the 
stock of T to M. T then purports to sell some or all of its assets to Y. Y claims a basis in the T assets 
equal to V's purchase price. Under one version of this transaction, T is included as a member of the 
affiliated group that includes M, which files a consolidated return, and the group reports losses (or credits) 
to offset the gain (or tax) resulting from T's sale of assets. In another form of the transaction, M may be 
an entity that is not subject to tax, and M liquidates T (in a transaction that is not covered by Section 
337(b)(2) or Treas. Regs. Sec. 1.337(d)-4), resulting in no reported gain on M's sale of T's assets. 

The IRS may challenge these transactions on the grounds that (1) M is an agent for X, and consequently 
for tax purposes T has sold assets while T is still owned by X; (2) M is an agent for Y, and consequently 
for tax purposes Y has purchased the stock of T from X; or (3) the transaction otherwise is properly 
recharacterized (e.g., to treat X as having sold assets or to treat T as having sold assets while T is still 
owned by X). Alternatively, the IRS may examine M's consolidated group to determine whether it properly 
may offset losses (or credits) against the gain (or tax) from the sale of assets. 
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Penalties 

The IRS states that participants and promoters of such transactions 
may be subject to the accuracy-related penalty under Section 6662, the 
return preparer penalty under Section 6694, the promoter penalty under 
Section 6700, and the aiding and abetting penalty under Section 6701 . 

© 2000 PricewaterhouseCoopers LLP All Rights Reserved. 

Notice 2001-16 is scheduled to appear in Internal Revenue Bulletin 2001-9, dated Feb. 26, 
2001 . 

Part III - Administrative, Procedural, and Miscellaneous 

Intermediary Transactions Tax Shelter 

Notice 2001-16 

The Internal Revenue Service and the Treasury Department have become aware of certain types of 
transactions, described below, that are being marketed to taxpayers for the avoidance of federal income 
taxes. The Service and Treasury are issuing this notice to alert taxpayers and their representatives of 
certain responsibilities that may arise from participation in these transactions. 

These transactions generally involve four parties: seller (X) who desires to sell stock of a corporation 
(T), an intermediary corporation (M), and buyer (Y) who desires to purchase the assets (and not the 
stock) of T. Pursuant to a plan, the parties undertake the following steps. X purports to sell the stock of T 
to M. T then purports to sell some or all of its assets to Y. Y claims a basis in the T assets equal to Y's 
purchase price. Under one version of this transaction, T is included as a member of the affiliated group 
that includes M, which files a consolidated return, and the group reports losses (or credits) to offset the 
gain (or tax) resulting from T's sale of assets. In another form of the transaction, M may be an entity that 
is not subject to tax, and M liquidates T (in a transaction that is not covered by §337(b)(2) of the Internal 
Revenue Code or §1.337(d)-4) of the Income Tax Regulations, resulting in no reported gain on M'S sale 
of T's assets. 

Depending on the facts of the particular case, the Service may challenge the purported tax results of 
these transactions on several grounds, including but not limited to one of the following: (1) M is an agent 
for X, and consequently for tax purposes T has sold assets while T is still owned by X, (2) M is an agent 
for Y, and consequently for tax purposes Y has purchased the stock of T from X, or (3) the transaction is 
otherwise properly recharacterized (e.g., to treat X as having sold assets or to treat T as having sold 
assets while T is still owned by X). Alternatively, the Service may examine M'S consolidated group to 
determine whether it may properly offset losses (or credits) against the gain (or tax) from the sale of 
assets. 

The Service may impose penalties on participants in these transactions, or, as applicable, on persons 
who participate in the promotion or reporting of these transactions, including the accuracy-related penalty 
under §6662, the return preparer penalty under §6694, the promoter penalty under §6700, and the aiding 
and abetting penalty under §6701. 

Transactions that are the same as or substantially similar to those described in the Notice 2001-16 are 
identified as "listed transactions" for the purposes of §1.6011-4T(b)(2) of the Temporary Income Tax 
Regulations and §301.6111-2T(b)(2) of the Temporary Procedure and Administration Regulations. See 
also §301.6112-H, A-4. It should be noted that, independent of their classification as "listed 
transactions" for purposes of §§1.6011-4T(b)(2) and 301.6111-2T(b)(2), such transactions may already 
be subject to the tax shelter registration and list maintenance requirements of §§6111 and 6112 under the 
regulations issued in February 2000 (§§301.6111-2T and 301.6112-H, A-4). Persons required to 
register these tax shelters who have failed to register the shelters may be subject to the penalty under 
§6707(a) and to the penalty under §6708(a) if the requirements of §6112 are not satisfied. 

For further information regarding this notice, contact Theresa Abell, of the Office of Associate Chief 
Counsel (Corporate), on (202)622-7700 (not a toll-free call).'0} 
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TLS RISK lVIANAGEMENT ALERT---January 31, 2001 
INTERMEDIARY & CONTINGENT LIABILITY TRANSACTIONS 

ARE NOW LISTED TRANSACTIONS 

As noted in recent WNTS Alerts, the IRS issued Notices 2001-16 and 2001-17 describing 
certain contingent liability transactions and certain intermediary transactions, 
respectively, as "listed transactions" for purposes of the temporary tax shelter regulations. 

This means that liability management company or intermediary (midco) transactions that 
are substantially similar to those described by the IRS must be tested under the effective 
date rules for disclosure, list maintenance, and tax shelter registration. 1999 and 2000 
transactions may be subject to disclosure as newly designated listed transactions. 2001 
and subsequent transactions may also be subject to disclosure, list maintenance and 
registration. 

Disclosure. Temp. Treas. Reg. §1.6011-4T(b)(2) provides that a "listed transaction" is a 
reportable transaction (assuming the projected tax effect test is met---$l million of 
Federal income tax reduction in a single year or $2 million in any combination of years). 
The regulation further provides that a listed transaction is not reportable if it has 
affected the taxpayer's Federal income tax liability as reported on any tax return filed on 
or before February 28,2000. 

Paragraph (d)(l) of this regulation provides that the disclosure statement must be attached 
to the Federal corporate income tax return for each taxable year for which the liability is 
affected by the transaction and a copy of the first disclosure statement must be sent to the 
IRS National Office. If a transaction becomes a reportable transaction on or after the date 
the taxpayer has filed its return for the first taxable year, the disclosure statement must be 
attached to the next filed return. The taxpayer must also retain all documents (marketing 
materials, analyses, correspondence, and agreements) related to the transaction until the 
statute oflimitations expires for the first taxable year of disclosure. 

Consequently, a 1999 transaction that is substantially similar to either of those described 
in the notices that has not been reflected in a return filed by February 28, 2000, would be 
reportable in the next return by a corporation that has participated, directly or 
indirectly, in the transaction. [A 1998 or earlier transaction described above would not 
be treated as a reportable transaction ifit has affected the taxpayer's Federal income tax 
liability in any return filed on or before February 28,2000.] 

The regulations at paragraph (c) include a sample statement to satisfy the disclosure 
requirements. That initial disclosure statement must be attached to the return and a copy 
filed with the IRS National Office. The statement must include: (1) the name of the 
transaction; (2) whether the transaction has been registered; (3) brief description of the 
principal elements of the transaction giving rise to the tax benefits; (4) description of the 
expected tax benefits; (5) identification of the estimated amount of tax benefits by taxable 
year; and (6) names and addresses of promoters, sellers, and other participants in the 
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Confidential 

promoter/organizer group. If the transaction affects more than one taxable year, 
disclosure statements must be attached to each affected year's return. 

For the above listed transactions entered into in 2000 or subsequent years, the disclosure 
statement must be attached to the first year's return for which the corporate federal 
income tax liability is affected by the transaction. The IRS National Office copy should 
be tiled at that time. Disclosure statements must also be attached to each additional 
affected year's return. 

Registration. Temp. Treas. Reg. §301.6111-2T(e)(1)(ii)(B) provides that if a transaction 
becomes a listed transaction (after the first offering for sale after February 28,2000), the 
transaction must be registered if interests are again offered for sale and there is a 
condition of confidentiality. 

Because conditions of confidentiality are not authorized for TLS consulting on Federal 
income tax matters without TLS Risk Management advanced approval, it seems highly 
unlikely that the registration requirement would be triggered by either of the notices. 

[Exclusivity arrangements have been characterized as conditions of confidentiality in the 
August 2000 modifications to the temporary regulations. However, they will not be 
treated as such if the current Terms and Conditions for Tax Consulting Engagements in 
ARMOR are used due to the addition of specific language from the regulations to forgive 
the condition.] 

List Maintenance. Temp. Treas. Reg. §301.6112-1 T Q&A - 22 provides that an 
organizer or seller must maintain a list for any interest acquired by an investor in a 
potentially abusive tax shelter after February 28,2000. If a transaction becomes a 
potentially abusive tax shelter after investors acquire their interests, an organizer or seller 
must maintain a list for any interest(s) subsequently acquired in the transaction. [Note: 
this rule differs from the time for providing disclosure above. Clients may be obligated 
to attach disclosure statements to returns for transactions entered into in 1999. However, 
our obligation to maintain a list would not apply unless interests in those transactions 
have been acquired (by clients paying fees to us) on or after January 18,2001 for 
liability management company or midco transactions.] 

It is important to note that we have an ethical obligation to discuss the implications of the 
IRS notices with each client who entered into transactions similar to those in the notices 
whether we are tax advisers or tax preparers. Our list maintenance responsibility will 
turn on whether we are considered to be an organizer or seller within the meaning of the 
regulations. 

Questions regarding this alert can be referred to Dan Mendelson (202-414-1034) or any 
other member of the TLS Risk Management Team. 
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