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Real Party in Interest Steve Eggleston (“Eggleston”) hereby files his 

opposition to Petitioners’ Emergency Motion to Stay District Court Proceedings 

Pending Consideration of Emergency Petition for Writ of Mandamus (“Motion”). 

I. PROCEDURAL HISTORY 

 A. District Court Action 

 On December 30, 2016, Eggleston filed his Complaint for Civil Rights 

Violations, Child Abduction, Conspiracy, Defamation against Defendants Georgina 

Stuart, Clark County, Lisa Callahan, and Brian Callahan (collectively 

“Defendants”).1  On August 10, 2017, Eggleston filed his First Amended Complaint, 

which alleges civil rights - violation of 42 U.S.C. § 1983; intentional infliction of 

emotional distress; and defamation, libel, and slander against Defendants.2  More 

specifically, Eggleston alleges that Stuart, who is employed by the Clark County 

Department of Family Services (DFS), and two police officers forced him to sign a 

temporary guardianship over his two minor children under threat of never seeing his 

children again.  The papers gave temporary guardianship to the children’s maternal 

aunt, Lisa Callahan, who thereafter took the children to Illinois.  One month after 

Eggleston signed the papers, DFS made a finding of child maltreatment against 

Eggleston, which he administratively appealed. 

 
1 See DOC 1, Appendix MTS 0001-23. 
2 See DOC 6, Appendix MTS 0094-120. 
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 During discovery, Eggleston identified approximately 4,000 pages of 

documents and 88 witnesses; and Clark County and Stuart (hereinafter “Petitioners”) 

identified over 7,500 pages of documents and 98 witnesses.  The parties also took 

the depositions of 12 witnesses. 

Eggleston’s 42 U.S.C. § 1983 and intentional infliction of emotional distress 

claims survived multiple dispositive motions and appeals, including most recently, 

Defendants’ Motion for Summary Judgment (“MSJ”), filed September 29, 2023.3  

On January 15, 2023, the District Court issued its Findings of Fact, Conclusions of 

Law and Order on the MSJ.4  On January 16, 2024, Clark County and Stuart 

submitted Defendants’ Motion for Emergency Stay Pending Nevada Supreme Court 

Decision on Defendants’ Emergency Petition for Writ of Mandamus and Request 

for Order Shortening Time.  See Exhibit A, Email String re: Eggleston vs. Stuart 

and Clark County; MSTY; Case No. A-16-748919-C.  On January 17, 2024, the law 

clerk to the Honorable Susan Johnson replied that “[t]he Court is declining to hear 

this matter on OST.  The trial date is still set for Monday, January 22, 2024.”  Id. 

Notably, the jury trial date of January 22, 2024, is over seven years after 

Eggleston filed his civil action. 

/// 

 
3 DOC 2, Appendix MTS 0024-54. 
4 DOC 5, Appendix MTS 0072-93. 
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B. Supreme Court Action 

 On January 17, 2024, less than three judicial days before trial was set to begin, 

Petitioners filed their Emergency Petition for Writ of Mandamus (“Petition”), which 

requests that this Court compel the District Court: 1) to issue an order granting 

Defendants qualified immunity; 2) to issue an order granting Defendants summary 

judgment on Eggleston’s §1983 substantive due process claim alleging a violation 

of his parental rights; and 3) to issue an order granting Defendants discretionary act 

immunity on Eggleston’s intentional infliction of emotional distress claim.  Id. at p. 

1.  On January 18, 2024, Petitioners filed the Motion pursuant to NRAP 8, pending 

this Court’s determination of Petition.  Id. at p. 1.  On January 19, 2024, the Court 

filed its Order Directing Answer and Imposing Temporary Stay, “temporarily 

stay[ing] the district court proceedings pending [its] receipt and consideration of any 

opposition to the stay motion and further order of this court.”  Id. at p. 2. 

II. LEGAL STANDARD 

 Pursuant to NRAP 8(a)(1), “[a] party must ordinarily move first in the district 

court for…a stay of the judgment or order of, or proceedings in, a district court pending 

appeal or resolution of a petition to the Supreme Court or Court of Appeals for an 

extraordinary writ.” 

In deciding whether to issues a stay in a civil case not involving child custody, 

this Court generally considers the following four factors: 1) whether the object of the 
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appeal or writ petition will be defeated if the stay or injunction is denied; 2) whether 

appellant/petitioner will suffer irreparable or serious injury if the stay or injunction is 

denied; 3) whether respondent/real party in interest will suffer irreparable or 

serious injury if the stay or injunction is granted; and 4) whether 

appellant/petitioner is likely to prevail on the merits in the appeal or writ petition. 

NRAP 8(c); see also Hansen v. Eighth Judicial Dist. Court ex rel. Cnty. of Clark, 116 

Nev. 650, 657, 6 P.3d 982, 986 (2000).  Although no factor carries more weight than 

the other factors, “if one or two factors are especially strong, they may counterbalance 

other weak factors.”  Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36, 

38 (2004) citing Hansen, 116 Nev. at 659, 6 P.3d at 987. 

III. LEGAL ARGUMENT 

A. Petitioners Were Required to First Seek a Stay in District Court. 

As a prefatory matter, Petitioners did not first move in the District Court for a 

stay per NRAP 8(a)(1).  Although they submitted a Motion for Emergency Stay on an 

Order Shortening Time, when the District Court declined to hear the matter on an OST, 

Petitioners did not proceed to file the Motion for Emergency Stay.  See EDCR 2.20 

(setting forth the requirements for filing a motion with the District Court).  Petitioners 

acknowledge this requirement in the Motion for Emergency Stay submitted to the 

District Court: 

/// 
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A motion to stay the District Court proceeding while an appeal 

or original writ petition is pending must firth be brought in the 

District Court.  NRAP 8(a)(1).  See also Hansen v. Eighth 

Judicial Dist. Crt., 116 Nev. 650, 657, 6 P.3d 982, 986 (2000).  

“This requirement is grounded in the district court’s vastly 

greater familiarity with the facts and circumstances of the 

particular case.”  Nelson v. Heer, 121 Nev. 932, 836 [sic], 122 

P.3d 1252, 1254 (2005).  Not until or unless the District 

Court has denied the motion may the party seeking a stay 

file a motion for stay with the appellate court.  See NRAP 

8(a)(2). 

 
See Ex. A, Motion for Emergency Stay at p. 5, ll. 14-20 (emphasis added).  Thus, the 

District Court made no substantive ruling on Petitioners’ requested stay. 

B. Eggleston Will Suffer Irreparable or Serious Injury if the Court 
Grants a Stay. 

 

 In discussing the irreparable or serious harm factor, the Mikohn Court stated “that 

litigation costs, even if potentially substantial, are not irreparable harm…[and] a mere 

delay in pursuing discovery and litigation normally does not constitute irreparable 

harm.”  120 Nev. at 253, 89 P.3d at 39 (citation omitted) (emphasis added).  However, 

“in certain cases, a party may face actual irreparable harm, and in such cases the 

likelihood of irreparable harm should be considered in the stay analysis.”  Id. 

This is such a case.  Eggleston, a resident of England, flew to Las Vegas on 

January 18, 2024, for the duration of the jury trial, which is scheduled for January 22 

and 23, and then January 30 until it concludes.  Thus, in addition to litigation costs, 

Eggleston has expended significant travel costs, including for a round trip flight and 
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hotel accommodations.  If the Court grants the stay, then Eggleston will have to fly 

back to England, an intercontinental flight of approximately 11 hours.  He would then 

have to go thought the entire process again upon the trial recommencing when the Court 

denies the Petition.  Furthermore, this case concerns Eggleston’s efforts to meaningfully 

reunite with his two minor sons, taken away from him back in January 2015, and is a 

crucial first step towards making that reunification possible. 

C. Petitioners Are Not Likely to Prevail on the Merits in the Writ 
Petition. 

 

Petitioners are not entitled to qualified immunity.  Parents and children 

possess a constitutionally protected liberty interest in companionship and society 

with each other.  Smith v. City of Fontana, 818 F.2d 1411, 1418 (9th Cir. 1987), 

overruled on other grounds by Hodgers-Durgin v. de la Vina, 199 F.3d 1037 (9th 

Cir. 1999) (en banc).  This liberty interest is rooted in the Fourteenth Amendment to 

the United States Constitution, which states in relevant part that “[n]o State 

shall . . . deprive any person of life, liberty, or property, without due process of law.  

U.S. Const. amend. XIV, § 1.  The protected liberty interest is independently held 

by both parent and child.  City of Fontana, 818 F.2d at 1418.  A parent’s right 

includes a custodial interest when the child is a minor.  Id. at 1419. 

A claim of interference with the parent/child relationship in violation of the 

Fourteenth Amendment may be brought as either a procedural due process claim or 

a substantive due process claim.  See City of Fontana, 818 F.2d at 1419-20.  
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Eggleston asserted both.  Procedural due process “guarantees that parents will not 

be separated from their children without due process of law except in emergencies.”  

Rogers v. County of San Joaquin, 487 F.3d 1288, 1294 (9th Cir. 2007) quoting Mabe 

v. San Bernardino Cnty., Dep’t of Pub. Soc. Servs., 237 F.3d 1101, 1107 (9th Cir. 

2001).  Substantive due process protects from impermissible interference with 

familial association when a state official harms a parent or child in a manner that 

shocks the conscience.  Porter v. Osborn, 546 F.3d 1131, 1137 (9th Cir. 2008) 

quoting Cnty. of Sacramento v. Lewis, 523 U.S. 833, 846 (1998). 

Qualified immunity is “an immunity from suit rather than a mere defense to 

liability” and is an appropriate basis for granting summary judgment.  Saucier v. 

Katz, 533 U.S. 194, 200-01 (2001).  Where material facts are genuinely in dispute, 

however, a jury’s resolution of those disputes may be required before the court’s 

determination of the official's entitlement to immunity.  Garver v. Washoe Cnty., 

No. 3:09-CV-00463-LRH, 2011 WL 6002969, at *6 (D. Nev. Nov. 28, 2011).  The 

existence of reasonable cause, the sufficiency of an investigation, and the scope of 

an intrusion are questions of fact.  Ansara v. Maldonado, 647 F. Supp. 3d 958, 972 

(D. Nev. 2022), appeal dismissed, No. 23-15142, 2023 WL 3221749 (9th Cir. May 

1, 2023). 

In 2015, the law was clearly established in the Ninth Circuit that officials, 

including social workers, violate these rights if they remove a child without a warrant 
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absent “information at the time of the seizure that establishes ‘reasonable cause to 

believe that the child is in imminent danger of serious bodily injury and that the 

scope of the intrusion is reasonably necessary to avert that specific injury.’”  Garver 

v. Washoe Cnty., No. 3:09-CV-00463-LRH, 2011 WL 6002969, at *6 (D. Nev. Nov. 

28, 2011) citing Mabe v. San Bernardino Cnty., Dep't of Pub. Soc. Servs., 237 F.3d 

1101, 1107 (9th Cir.2001).  

In Romero v. Washoe Cnty., No. 3:11-CV-00582-LRH, 2013 WL 5592269, at 

*3 (D. Nev. Oct. 9, 2013 (citations omitted), Washoe County conceded that the law 

was clearly established in the Ninth Circuit but argued that “reasonable cause”, 

“imminent danger” and ‘serious bodily harm” were not clearly defined.  The Court 

rejected this argument and held that “the Ninth Circuit has stated explicitly that ‘[a] 

reasonable social worker would need nothing more to understand that she may not 

remove a child from its home [absent reasonable cause to believe the child is in 

imminent danger of experiencing serious bodily harm].’”  Rogers, 487 F.3d at 1297.  

Thus, the Court declines to find that the law is not clearly established for purposes 

of Defendants’ qualified immunity defense.  Romero v. Washoe Cnty., No. 3:11-CV-

00582-LRH, 2013 WL 5592269, at *3 (D. Nev. Oct. 9, 2013), aff'd sub nom. Romero 

v. Cnty. of Washoe, 602 F. App'x 408 (9th Cir. 2015). 

In Costanich v. Dep't of Soc. & Health Servs., 627 F.3d 1101, 1115, n. 14 (9th 

Cir. 2010), the Court stated: Our sister circuits have denied qualified immunity to 
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social workers who removed children from their families based on unreliable 

evidence in violation of the due process right of family integrity.  See, e.g., Croft v. 

Westmoreland County Children & Youth Servs., 103 F.3d 1123, 1127 (3d 

Cir.1997) (denying qualified immunity to a social worker who separated a child 

from her parent on the basis of an uncorroborated anonymous tip and without 

“objectively reasonable grounds”).  

Eggleston’s constitutional rights were clearly established and thus the 

Petitioners are not entitled to qualified immunity of Eggleston’s substantive and 

procedural due process claims.  Furthermore, Petitioners would not be entitled to 

discretionary act immunity of Eggleston’s state law claim.  Acts that violate the 

Constitution are not discretionary, and thus, do not qualify for immunity under NRS 

41.032.  See, e.g., Jones v. Las Vegas Metro. Police Dep't, 873 F.3d 1123, 1133 (9th 

Cir. 2017) (decisions made in bad faith, such as abusive conduct resulting from 

hostility or willful or deliberate disregard for a citizen’s rights, including 

constitutionally protected interest in the companionship of children, are not 

protected under NRS 41.032(2) even if they arise out of a discretionary function); 

Koiro v. Las Vegas Metro. Police Dept., 69 F. Supp. 3d 1061, 1074 (D. Nev. 2014), 

aff'd, 671 Fed. Appx. 671 (9th Cir. 2016) (acts taken in violation of the Constitution 

cannot be considered discretionary within meaning of NRS 41.032); Goodman v. 

Las Vegas Metro. Police Dept., 963 F. Supp. 2d 1036, 1061 (D. Nev. 2013), aff'd in 
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part, rev'd in part, dismissed in part, 613 Fed. Appx. 610 (9th Cir. 2015) (if 

defendants violate the Constitution, the discretionary function exception to Nevada’s 

waiver of sovereign immunity will not shield them from state liability); and Walker 

v. City of N. Las Vegas, 394 F. Supp. 3d 1251, 1275 (D. Nev. 2019) (genuine issue 

of material fact as to whether police officers’ actions violated the Constitution 

precluded summary judgment on officers’ statutory immunity defense under Nevada 

law to plaintiff’s state law claims).  

IV. CONCLUSION 

 Based upon the foregoing, Eggleston respectfully requests that the Court deny 

the Motion and allow him to proceed to trial on January 22, 2024.  His quest for his 

proverbial day in court is over seven years in the making. 

DATED this 19th day of January 2024. 

CLARK HILL PLLC 

      

      
By    /s/ Paola M. Armeni 

PAOLA M. ARMENI, ESQ. 
Nevada Bar No. 8357 
WILLIAM D. SCHULLER, ESQ. 
Nevada Bar No. 11271 
Attorneys for Real Party in Interest 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I hereby certify that on January 19, 2024, I caused the 

foregoing OPPOSITION TO PETITIONERS’ EMERGENCY MOTION TO 

STAY DISTRICT COURT PROCEEDINGS PENDING CONSIDERATION 

OF EMERGENCY PETITION FOR WRIT OF MANDAMUS to be served as 

follows: 

 

[X] E-Service to all registered parties: 

 
 
  /s/ Tanya Bain 

                    An Employee of CLARK HILL PLLC 
 

 


























