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CHRONOLOGICAL INDEX

Doc
No.

Description

Date

Vol.

Bates Range

Complaint Requesting Injunctive
and Declaratory Relief

11/23/20

AA1l

AA 12

Motion to Dismiss Pursuant to
NRCP 19, for Failure to Join an
Indispensable Party, on Order
Shortening Time

12/20/20

AA 13

AA 20

w

Proof of Service

12/04/20

AA 21

AA 21

S

Transcript of Hearing

12/15/20

AA 22

AA 35

o1

Notice of Entry of Order re: Motion
to Dismiss or, In the Alternative, to
Force Joinder of a Necessary Party

Pursuant to NRCP 19

01/19/21

AA 36

AA 43

Amended Complaint Requesting
Injunctive and Declaratory Relief

01/25/21

AA 44

AA 53

Errata to Amended Complaint
Requesting Injunctive and
Declaratory Relef

01/26/21

1,2

AA 54

AA 288

oo

Summons — SHDC

03/25/21

AA 289

AA 291

Defendant Southern Highlands
Development Corporation’s Motion
to Dismiss Plaintiffs’ Amended
Complaint Requesting Injunctive
and Declaratory Relief

04/13/21

AA 292

AA 349

10

Defendant Southern Highland
Community Association’s Joinder
to Defendant Southern Highlands
Development Corporation’s Motion
to Dismiss Plaintiffs’ Amended
Complaint Requesting Injunctive
and Declaratory Relief

04/13/21

AA 350

AA 352




11

Plaintiffs’ Opposition to Defendant
Southern Highlands Development
Corporation’s Motion to Dismiss
Plaintiffs® Amended Complaint
Requesting Injunctive and
Declaratory Relief

04/30/21

AA 353

AA 393

12

Defendant Southern Highlands
Community Association’s Reply
and Joinder to Defendant Southern
Highlands Development
Corporation’s Reply to Opposition
to Motion to Dismiss Plaintiffs’
Amended Complaint

05/12/21

2,3

AA 394

AA 609

13

Defendant Southern Highlands
Development Corporation’s Rely In
Support of its Motion to Dismiss
Plaintiffs® Amended Complaint
Requesting Injunctive and
Declaratory Relief

05/12/21

AA 610

AA 636

14

Transcript of Hearing

05/27/21

AA 637

AA 655

15

Notice of Entry of Order Granting
In Part and Denying In Part,
Defendant Southern Highlands
Development Corporation’s Motion
to Dismiss Plaintiffs’ Amended
Complaint Requesting Injunctive
and Declaratory Relief

06/02/21

AA 656

AA G672

16

Defendant Southern Highlands
Development Corporation’s
Answer to Amended Complaint
Requesting Injunctive and
Declaratory Relief

06/11/21

AA 673

AA 685

17

Defendant Southern Highlands
Community Association’s Answer
to Amended Complaint

06/16/21

AA 686

AA 692

18

Plaintiff’s Motion for Summary
Judgment

01/10/22

3,4

AA 693

AA 927




19

Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion for
Summary Judgment

01/28/22

AA 928

AA 943

20

Defendant Southern Highlands
Community Association’s Joinder
to Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion for
Summary Judgment

01/28/22

AA 944

AA 946

21

Plaintiffs’ Reply In Support of their
Motion for Summary Judgment

02/16/22

AA 947

AA 989

22

Notice of Entry of Order re:
Plaintiffs’ Motion for Summary
Judgment

02/18/22

AA 990

AA 999

23

Plaintiffs’ Motion for VVoluntary
Dismissal Without Prejudice
Pursuant to NRCP 41(a)(2)

06/02/22

AA
1000

AA
1060

24

Defendant Southern Highlands
Development Corporation’s
Limited Opposition to Plaintiffs’
Motion for VVoluntary Dismissal
Without Prejudice Pursuant to
NRCP 41(a)(2) and Counter-
Motion for Fees and Costs

06/20/22

AA
1061

AA
1088

25

Defendant Southern Highlands
Community Association’s 1.
Limited Opposition to Plaintiffs’
Motion to Dismiss, 2. Partial
Joinder to Co-Defendant SHDC’s
Limited Opposition to Motion to
Dismiss, and 3. Countermotion for
Fees and Costs

06/20/22

o-7

AA
1089

AA
1647

26

Plaintiffs’ Reply In Support of
Their Motion for VVoluntary
Dismissal Without Prejudice
Pursuant to NRCP 41(a)(2) and
Opposition to Defendants’
Countermotions for Costs and Fees

07/05/22

AA
1648

AA
1677




27 | Southern Highlands Community
Association’s Reply to Plaintiff’s 07/13/22 AA AA
Opposition to Counter Motion for 1678 1689
Fees and Costs
28 | Defendant Southern Highlands
Development Corporation’s Reply 07/13/22 AA AA
In Support of its Counter-Motion 1690 1727
for Fees and Costs
29 . AA AA
Decision and Order 09/29/22 1728 1737
30 | Notice of Entry of Decision and AA AA
Order 09/30/22 1738 1750
31 AA AA
Judgment 10/18/22 1751 1754
32 , AA AA
Notice of Entry of Judgment 10/18/22 1755 1761
33 AA AA
Judgment 10/21/22 1762 1765
34 : AA AA
Notice of Entry of Judgment 10/21/22 1766 1771
35 | Plaintiffs’ Motion to Amend
Findings of Fact Under NRCP AA AA
52(b) and to Amend Decision and 10/26/22 1772 1792
Order and Judgment Under NRCP
59
36 | Plaintiffs’ Motion to Stay
Execution of Judgment Pending
Disposition of Motions to Amend AA AA
Findings of Fact Under NRCP 10/27/22 1793 1797
52(b) and to Amend Decision and
Order and Judgment Under NRCP
59
37 NP AA AA
Plaintiffs’ Case Appeal Statement 10/31/22 1798 1802
38 , AA AA
Notice of Appeal 10/31/22 1803 1834




39

Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion to
Amend Findings of Fact Under
NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59

11/09/22

AA
1835

AA
1847

40

Southern Highlands Community
Association’s Opposition to
Plaintiff’s Motion to Amend
Findings of Fact Under NRCP
52(b) and to Amend Judgment
Under NRCP 59

11/09/22

AA
1848

AA
1937

41

Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion to
Stay Execution of Judgment
Pending Disposition of Motions to
Amend Findings of Fact Under
NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59

11/10/22

AA
1938

AA
1942

42

Defendant Southern Highlands
Community Association’s
Opposition to Plaintiffs’ Motion to
Stay Execution of Judgment
Pending Disposition of Motions to
Amend Findings of Fact Under
NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59

11/10/22

AA
1943

AA
1948

43

Plaintiff’s Reply In Support of
Their Motion to Amend Findings of
Fact Under NRCP 52(b) and to
Amend Decision and Order and
Judgment Under NRCP 59

11/30/22

AA
1949

AA
1986




44 | Plaintiffs’ Reply In Support of
Motion to Stay Execution of
Judgment Pending Disposition of AA AA
Motion to Amend Findings of Fact | 11/30/22 8 1987 1990
Under NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59
45 . : AA AA
Transcript of Hearing 01/10/23 | 8-9 1991 2022
46 | Notice of Entry of Order Denying
Plaintiffs’ Motion to Amend
Findings of Fact Under NRCP AA AA
52(b) and to Amend Decision and 01/23/23 d 2023 2036
Order and Judgment Under NRCP
59
47 : AA AA
Amended Notice of Appeal 02/21/23 9 2037 2083
48 | Plaintiffs’ Motion to Set
SuperS(_edeas Bond and Stay _ AA AA
Execution of Judgment Pending 03/02/23 9 2084 2093
Resolution of Plaintiffs’ Appeal on
OST
49 | Southern Highlands Community
Association’s Notice of Non-
Opposition to Plaintiffs’ Motion to AA AA
Set Supersedeas Bond and Stay 03/15/23 9 2094 2095
Execution of Judgment Pending
Resolution of Plaintiffs’ Appeal on
OST
50 | Defendant Southern Highlands
Development Corporation’s
Limited Opposition to Plaintiffs’ AA AA
Motion to Set Supersedeas Bond 03/16/23 9 2096 2100

and Stay Execution of Judgment
Pending Resolution of Plaintiffs’
Appeal on OST




51 | Notice of Entry of Stipulation and
Order Set Supersedeas Bond and AA AA
Stay Execution of Judgment 03/23/23 9 2101 2109
Pending Resolution of Plaintiffs’
Appeal
52 | Notice of Posting Supersedeas AA AA
Bond 03727123 ; 2110 2113
52 : : AA AA
Notice of Release of Judgment Lien | 04/04/23 9 2114 2115
54 : : AA AA
Transcript of Hearing 05/27/23 9 2116 9133
55 | Defendant Southern Highlands AA AA
Development Corporation’s Motion | 08/18/23 9
2134 2228
for Supplemental Fees and Costs
56 | Defendant Southern Highlands AA AA
Community Association’s Motion 08/24/23 | 9-10
2229 2286
for Supplemental Fees and Costs
57 | Notice of Entry of Stipulation and AA AA
Order to Release Supersedeas Bond 08/24/23 | 10 2287 2300
58 | Plaintiffs’ Opposition to Defendant
Southern Highlands Development AA AA
Corporation’s Motion for 09/28/23 | 10 2301 2317
Supplemental Fees and Costs
59 | Plaintiffs’ Opposition to Defendant
Southern Highlands Community AA AA
Association’s Motion for 10/05/23 | 10| 5318 | 2333
Supplemental Fees and Costs
60 | Plaintiffs’ Motion for Relief from 10- AA AA
Judgment 11/08/23 11 | 2334 2567
61 | Defendant Southern Highlands
Community Association’s Joinder
to Co-Defendant Southern
: AA AA
Highlands Development 11/22/23 | 11 2568 2570

Corporation’s Opposition to
Plaintiffs’ Motion for Relief from
Judgment




62 | Southern Highlands Development
Corporation’s Opposition to AA AA
Plaintiffs’ Motion for Relief from 1172223 | 11 2571 2583
Judgment
63 | Notice of Entry of Stipulation and
Order for Continuance of Hearing AA AA
Regarding Defendants’ Motions for 11/29/23 | 11 2584 2592
Supplemental Fees
64 | Defendant Southern Highlands
Community Association’s Reply to AA AA
Opposition to Motion for 12/04/23 | 11 2593 2607
Supplemental Fees and Costs
65 | Plaintiffs’ Reply In Support of AA AA
Motion for Relief From Judgments | +2/0223 | 11| 9608 | 2625
66 | Defendant Southern Highlands
Development Corporation’s Reply AA AA
In Support of Its Motion for 12/0523 | 11 2626 2672
Supplemental Fees and Costs
67 | Notice of Entry of Orde Denying AA AA
Plaintiffs’ Motion for Relief from 12/18/23 | 11
2673 2678
Judgments
68 : : AA AA
Transcript of Hearing 12/19/23 | 11 9679 2724
69 | Plaintiff Michael Kosor, Jr.’s AA AA
Notice of Appeal 01/12/24 | 11 2725 2726
70 | Notice of Entry of Order Granting
Defendant Southern Highlands
Community Association’s and AA AA
Defendant Southern Highlands 01/26/24 | 11
A 2727 2737
Development Corporation’s
Motions for Supplemental Fees and
Costs
71 | Plaintiff Michael Kosor, Jr.’s Case AA AA
Appeal Statement 01/29/24 | 11 2738 2743
72 | Judgment for Supplemental AA AA
Attorneys Fees and Costs 02/15/24 | 11 2744 2747
73 | Notice of Entry of Judgment for AA AA
Supplemental Attorneys’ Fees and 02/16/24 | 12 9748 9753

Costs




74 | Minutes of the Assembly AA AA
Committee on Judiciary 02/14/35 | 12 2754 2762
75 | Minutes of the Assembly AA AA
Committee on Judiciary 03/01/35 | 12 2763 2768
76 | Minutes of the Assembly
Committee on Judiciary 03/25/95 | 12 2’?’2‘9 2'57‘?‘0
Subcommittee A.B. 152
77 | Minutes of the Assembly AA AA
Committee on Judiciary 0524135 | 12 2771 2775
78 | Minutes of the Assembly AA AA
Committee on Ways and Means 06/12/35 | 12 2776 2792
79 | Minutes of the Senate Committee AA AA
on Judiciary 06/16/95 | 12 | 5795 | 2805
80 th : AA AA
AB152 — 68" Session (1995) 02/01/95 | 12 2806 2807
81 | Minutes of the Meeting of the
Assembly on Judiciary 03/27/13 | 12 AA AA
: 2808 2876
Subcommittee
82 | Minutes of the Meeting of the
Assembly on Judiciary 04/08/13 | 12 AA AA
: 2877 2901
Subcommittee
83 | Minutes of the Assembly AA AA
Committee on Judiciary 04/10/13 | 12 2902 2941
84 | Minutes of the Assembly AA AA
Committee on Ways and Means 05/08/12 | 12 2942 2962
85 | Minutes of the Assembly AA AA
Committee on Ways and Means 05/25/13 | 12 2963 2975
86 | Minutes of the Senate Committee AA AA
on Judiciary 05/29113 1 12 | 5q75 | 2990
87 | Minutes of the Senate Committee AA AA
on Judiciary 05/30713 | 12 | 5997 | 2998
88 AA AA
AB370 03/18/13 | 13 9999 3001
89 | Application for Temporary
Restraining Order with Notice and AA AA
Motion for Preliminary Injunction 12/01/20 | 13 3002 3023
on Order Shortened Time
90 : AA AA
Assembly Bill 370 04/10/13 | 13 3024 3025




ALPHABETICAL INDEX

Doc Description Date Vol. Bates Range
No.
80 th : AA AA
AB152 — 68™ Session (1995) 02/01/95 | 12 2806 2807
88 AA AA
AB370 03/18/13 | 13 2999 3001
6 Ar_nend_ed Complaint Requestm_g 01/25/21 1 |AA44 | AAB3
Injunctive and Declaratory Relief
47 : AA AA
Amended Notice of Appeal 02/21/23 9 2037 2083
89 | Application for Temporary
Restraining Order with Notice and AA AA
Motion for Preliminary Injunction 12/01/20 | 13 3002 3023
on Order Shortened Time
90 : AA AA
Assembly Bill 370 04/10/13 | 13 3024 3025
1 | Complaint Requestlng Injunctive 11/23/20 1 | AA1 AA 12
and Declaratory Relief
29 . AA AA
Decision and Order 09/29/22 7 1728 1737
10 | Defendant Southern Highland
Community Association’s Joinder
to Defendant Southern Highlands
Development Corporation’s Motion | 04/13/21 2 |AA350 | AA 352
to Dismiss Plaintiffs’ Amended
Complaint Requesting Injunctive
and Declaratory Relief
25 | Defendant Southern Highlands
Community Association’s 1.
Limited Opposition to Plaintiffs’
Motion to Dismiss, 2. Partial AA AA
Joinder to Co-Defendant SHDC’s 06/20/22 | 5-7 1089 1647

Limited Opposition to Motion to
Dismiss, and 3. Countermotion for
Fees and Costs

10




17

Defendant Southern Highlands
Community Association’s Answer
to Amended Complaint

06/16/21

AA 686

AA 692

61

Defendant Southern Highlands
Community Association’s Joinder
to Co-Defendant Southern
Highlands Development
Corporation’s Opposition to
Plaintiffs’ Motion for Relief from
Judgment

11/22/23

11

AA
2568

AA
2570

20

Defendant Southern Highlands
Community Association’s Joinder
to Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion for
Summary Judgment

01/28/22

AA 944

AA 946

56

Defendant Southern Highlands
Community Association’s Motion
for Supplemental Fees and Costs

08/24/23

9-10

AA
2229

AA
2286

42

Defendant Southern Highlands
Community Association’s
Opposition to Plaintiffs’ Motion to
Stay Execution of Judgment
Pending Disposition of Motions to
Amend Findings of Fact Under
NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59

11/10/22

AA
1943

AA
1948

12

Defendant Southern Highlands
Community Association’s Reply
and Joinder to Defendant Southern
Highlands Development
Corporation’s Reply to Opposition
to Motion to Dismiss Plaintiffs’
Amended Complaint

05/12/21

2,3

AA 394

AA 609

64

Defendant Southern Highlands
Community Association’s Reply to
Opposition to Motion for
Supplemental Fees and Costs

12/04/23

11

AA
2593

AA
2607

11




16

Defendant Southern Highlands
Development Corporation’s
Answer to Amended Complaint
Requesting Injunctive and
Declaratory Relief

06/11/21

AA 673

AA 685

24

Defendant Southern Highlands
Development Corporation’s
Limited Opposition to Plaintiffs’
Motion for VVoluntary Dismissal
Without Prejudice Pursuant to
NRCP 41(a)(2) and Counter-
Motion for Fees and Costs

06/20/22

AA
1061

AA
1088

50

Defendant Southern Highlands
Development Corporation’s
Limited Opposition to Plaintiffs’
Motion to Set Supersedeas Bond
and Stay Execution of Judgment
Pending Resolution of Plaintiffs’
Appeal on OST

03/16/23

AA
2096

AA
2100

55

Defendant Southern Highlands
Development Corporation’s Motion
for Supplemental Fees and Costs

08/18/23

AA
2134

AA
2228

Defendant Southern Highlands
Development Corporation’s Motion
to Dismiss Plaintiffs’ Amended
Complaint Requesting Injunctive
and Declaratory Relief

04/13/21

AA 292

AA 349

19

Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion for
Summary Judgment

01/28/22

AA 928

AA 943

39

Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion to
Amend Findings of Fact Under
NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59

11/09/22

AA
1835

AA
1847

12




41

Defendant Southern Highlands
Development Corporation’s
Opposition to Plaintiffs’ Motion to
Stay Execution of Judgment

Pending Disposition of Motionsto | 11/10/22 | 8 | Jof | /o
Amend Findings of Fact Under
NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59
13 | Defendant Southern Highlands
Development Corporation’s Rely In
Support of its Motion to Dismiss
Plaintiffs® Amended Complaint 05/12/21 3 |AABLO) AABSE
Requesting Injunctive and
Declaratory Relief
28 | Defendant Southern Highlands
Development Corporation’s Reply AA AA
In Support of its Counter-Motion 07/13/22 ! 1690 1727
for Fees and Costs
66 | Defendant Southern Highlands
Development Corporation’s Reply AA AA
In Support of Its Motion for 12/05/23 | 11 2626 2672
Supplemental Fees and Costs
7 | Errata to Amended Complaint
Requesting Injunctive and 01/26/21 | 1,2 |AA54 | AA 288
Declaratory Relef
31 AA AA
Judgment 10/18/22 8 1751 1754
33 AA AA
Judgment 10/21/22 8 1762 1765
72 | Judgment for Supplemental AA AA
Attorneys Fees and Costs 02/15/24 | 11 2744 2747
74 | Minutes of the Assembly AA AA
Committee on Judiciary 02/14/35 | 12 2754 2762
75 | Minutes of the Assembly AA AA
Committee on Judiciary 03/01/35 | 12 2763 2768
77 | Minutes of the Assembly AA AA
Committee on Judiciary 0524135 | 12 2771 2775

13




83 | Minutes of the Assembly AA AA
Committee on Judiciary 04/10/13 | 12 2902 2941
76 | Minutes of the Assembly
Committee on Judiciary 03/25/95 | 12 2’?’2‘9 2'57‘?‘0
Subcommittee A.B. 152
78 | Minutes of the Assembly AA AA
Committee on Ways and Means 06/12/35 | 12 2776 2792
84 | Minutes of the Assembly AA AA
Committee on Ways and Means 05/08/12 | 12 2942 2962
85 | Minutes of the Assembly AA AA
Committee on Ways and Means 05/25/13 | 12 2963 2975
81 | Minutes of the Meeting of the
Assembly on Judiciary 03/27/13 | 12 AA AA
: 2808 2876
Subcommittee
82 | Minutes of the M_egtlng of the AA AA
Assembly on Judiciary 04/08/13 | 12
: 2877 2901
Subcommittee
79 | Minutes of the Senate Committee AA AA
on Judiciary 06/16/35 | 12 2793 2805
86 | Minutes of the Senate Committee AA AA
on Judiciary 05/29/13 1 12 | 5q75 | 2990
87 | Minutes of the Senate Committee AA AA
on Judiciary 05/30713 | 12 | 5997 | 2998
2 | Motion to Dismiss Pursuant to
NR_CP 19, for Failure to Join an 12/20/20 1 1AA13 | AA 20
Indispensable Party, on Order
Shortening Time
38 . AA AA
Notice of Appeal 10/31/22 8 1803 1834
30 | Notice of Entry of Decision and AA AA
Order 09/30/22 ! 1738 1750
32 , AA AA
Notice of Entry of Judgment 10/18/22 8 1755 1761
34 . AA AA
Notice of Entry of Judgment 10/21/22 8 1766 1771
73 | Notice of Entry of Judgment for AA AA
Supplemental Attorneys’ Fees and 02/16/24 | 12 9748 9753

Costs

14




67

Notice of Entry of Orde Denying
Plaintiffs’ Motion for Relief from
Judgments

12/18/23

11

AA
2673

AA
2678

46

Notice of Entry of Order Denying
Plaintiffs” Motion to Amend
Findings of Fact Under NRCP
52(b) and to Amend Decision and
Order and Judgment Under NRCP
59

01/23/23

AA
2023

AA
2036

70

Notice of Entry of Order Granting
Defendant Southern Highlands
Community Association’s and
Defendant Southern Highlands
Development Corporation’s
Motions for Supplemental Fees and
Costs

01/26/24

11

AA
21727

AA
2737

15

Notice of Entry of Order Granting
In Part and Denying In Part,
Defendant Southern Highlands
Development Corporation’s Motion
to Dismiss Plaintiffs> Amended
Complaint Requesting Injunctive
and Declaratory Relief

06/02/21

AA 656

AA G672

Notice of Entry of Order re: Motion
to Dismiss or, In the Alternative, to
Force Joinder of a Necessary Party

Pursuant to NRCP 19

01/19/21

AA 36

AA 43

22

Notice of Entry of Order re:
Plaintiffs’ Motion for Summary
Judgment

02/18/22

AA 990

AA 999

63

Notice of Entry of Stipulation and
Order for Continuance of Hearing
Regarding Defendants’ Motions for
Supplemental Fees

11/29/23

11

AA
2584

AA
2592

o1

Notice of Entry of Stipulation and
Order Set Supersedeas Bond and
Stay Execution of Judgment
Pending Resolution of Plaintiffs’
Appeal

03/23/23

AA
2101

AA
2109

15




57 | Notice of Entry of Stipulation and AA AA
Order to Release Supersedeas Bond 08/24/23 | 10 2287 2300
52 | Notice of Posting Supersedeas AA AA
Bond 03727123 ; 2110 2113
52 . : AA AA
Notice of Release of Judgment Lien | 04/04/23 9 2114 2115
71 | Plaintiff Michael Kosor, Jr.’s Case AA AA
Appeal Statement 01/29/24 | 11 2738 2743
69 | Plaintiff Michael Kosor, Jr.’s AA AA
Notice of Appeal 01/12/24 1 11 2725 2726
18 | Plaintiff’s Motion for Summary 01/10/22 | 3.4 | AA 693 | AA 927
Judgment
43 | Plaintiff’s Reply In Support of
Their Motion to Amend Findings of AA AA
Fact Under NRCP 52(b) and to 11/30/22 8 1949 1986
Amend Decision and Order and
Judgment Under NRCP 59
37 NP AA AA
Plaintiffs’ Case Appeal Statement 10/31/22 8 1798 1802
60 | Plaintiffs’ Motion for Relief from 10- AA AA
Judgment 11/08/23 11 2334 2567
23 | Plaintiffs” Motion for VVoluntary AA AA
Dismissal Without Prejudice 06/02/22 5 1000 1060
Pursuant to NRCP 41(a)(2)
35 | Plaintiffs” Motion to Amend
Findings of Fact Under NRCP AA AA
52(b) and to Amend Decision and 10/26/22 8 1772 1792
Order and Judgment Under NRCP
59
48 | Plaintiffs’ Motion to Set
Supersedeas Bond and Stay AA AA
Execution of Judgment Pending 03/02/23 9 2084 2093

Resolution of Plaintiffs’ Appeal on
OST

16




36

Plaintiffs’ Motion to Stay
Execution of Judgment Pending
Disposition of Motions to Amend
Findings of Fact Under NRCP
52(b) and to Amend Decision and
Order and Judgment Under NRCP
59

10/27/22

AA
1793

AA
1797

59

Plaintiffs” Opposition to Defendant
Southern Highlands Community
Association’s Motion for
Supplemental Fees and Costs

10/05/23

10

AA
2318

AA
2333

11

Plaintiffs’ Opposition to Defendant
Southern Highlands Development
Corporation’s Motion to Dismiss
Plaintiffs® Amended Complaint
Requesting Injunctive and
Declaratory Relief

04/30/21

AA 353

AA 393

58

Plaintiffs’ Opposition to Defendant
Southern Highlands Development
Corporation’s Motion for
Supplemental Fees and Costs

09/28/23

10

AA
2301

AA
2317

65

Plaintiffs’ Reply In Support of
Motion for Relief From Judgments

12/05/23

11

AA
2608

AA
2625

44

Plaintiffs’ Reply In Support of
Motion to Stay Execution of
Judgment Pending Disposition of
Motion to Amend Findings of Fact
Under NRCP 52(b) and to Amend
Decision and Order and Judgment
Under NRCP 59

11/30/22

AA
1987

AA
1990

21

Plaintiffs’ Reply In Support of their
Motion for Summary Judgment

02/16/22

AA 947

AA 989

26

Plaintiffs’ Reply In Support of
Their Motion for Voluntary
Dismissal Without Prejudice
Pursuant to NRCP 41(a)(2) and
Opposition to Defendants’
Countermotions for Costs and Fees

07/05/22

AA
1648

AA
1677

Proof of Service

12/04/20

AA 2?21

AA 2?21

17




49 | Southern Highlands Community
Association’s Notice of Non-
Opposition to Plaintiffs’ Motion to AA AA
Set Supersedeas Bond and Stay 03/15/23 9
: : 2094 2095
Execution of Judgment Pending
Resolution of Plaintiffs’ Appeal on
OST
40 | Southern Highlands Community
Association’s Opposition to
Plaintiff’s Motion to Amend AA AA
Findings of Fact Under NRCP 11/09/22 8 1848 1937
52(b) and to Amend Judgment
Under NRCP 59
27 | Southern Highlands Community
Association’s Reply to Plaintiff’s AA AA
Opposition to Counter Motion for 07/13/22 ! 1678 1689
Fees and Costs
62 | Southern Highlands Development
Corporation’s Opposition to AA AA
Plaintiffs’ Motion for Relief from 11/22/23 | 11 2571 2583
Judgment
8 | Summons — SHDC 03/25/21 2 |AA289 | AA 291
4 | Transcript of Hearing 12/15/20 1 |AA22 |AA3S
14 | Transcript of Hearing 05/27/21 3 |AA637 | AABSS
45 . : AA AA
Transcript of Hearing 01/10/23 | 8-9 1991 2022
54 : : AA AA
Transcript of Hearing 05/27/23 9 2116 2133
68 : : AA AA
Transcript of Hearing 12/19/23 | 11 2679 2724

18




CERTIFICATE OF SERVICE
| hereby certify that a true and correct copy of this completed APPENDIX TO
APPELLANT’S OPENING BRIEF was served upon all counsel of record by
electronically filing the document using the Nevada Supreme Court’s electronic
filing system.

Dated: June 24, 2024.

By: /s/ Kaylee Conradi
An Employee of Hutchison & Steffen
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02-13191
02-13192
02-13193
02-13195
02-13197
02-13260
02-13261
02-13264
02-13268
02-13269
02-13288
02-13291
02-13293
02-13294
02-13295
02-13301
02-13303
02-13304
02-13305
02-13309
02-13407
02-13449
02-13473
02-13483
02-13486
02-13487
02-13488
02-13490
02-13491
02-13492
02-13493
02-13911
02-13925
02-13928
02-13930
02-13934
02-13935
02-13944
02-14013
02-14015
02-14016
02-14017
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02-14021
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02-14024
02-14025
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02-14026
02-14027
02-14028
02-14218
02-14355
02-14362
02-14363
02-14364
02-14365
02-14366
02-14367
02-14368
02-14428
02-14431
02-14441
02-14447
02-14448
02-14449
02-14450
02-14783
02-14785
02-14806
02-14807
02-14817
02-14818
02-14819
02-14820
02-14821
02-14872
02-14940
02-14944
02-14945
02-14946
02-14947
02-15049
02-15050
02-15051
02-15313
02-15314
02-15315
02-15316
02-15317
02-15319
02-15322
02-15323
02-15324
02-15325
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03-10065
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03-10768
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03-10899
03-10900
03-10901
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03-13006
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03-14182
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03-14189
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03-22406
03-22416
03-22760
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06-13911
06-13912
06-13913
06-13914
06-15197
06-18608
06-18609
06-25752
06-25758
06-25761
06-28035
06-28545
06-28546
06-28547
06-28548
06-28550
06-28551
06-31078
06-31079
06-31080
06-31081
06-31082
06-32389
06-32390
06-32391
06-32392
06-32404
06-32406
06-32407
06-32408
06-38179
06-38182
06-38183
06-39538
06-39539
06-39540
06-39541
06-41857
06-42279
06-42563
06-43872
06-43873
06-43876
06-43877
06-46026
06-48362
06-48363

e e T e S S T T e T T e S e e O = T e T e T o T e S e S e T e e T = T T T S Sy ey

10/17/2019 4:49:49 PM

A AOOOSRI



06-48682
06-51009
06-51010
06-51011
06-51012
06-51444
06-51445
06-51446
06-51447
06-51861
06-52358
06-52359
06-52360
06-52361
06-52401
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07-12371
07-12765
07-14039
07-14885
07-14906
07-15258
07-17356
07-17475
07-20707
07-20789
07-20810
07-21318
07-21354
07-28235
07-32760
07-36793
07-37649
07-38039
07-38927
07-39115
07-41600
07-47667
07-49051
07-49178

07-5615
07-5936
07-8464
07-9827

W = = = e e e e e e e e e e e

[y
[

397

N e T e T e S e e S g e N T Srap S R e = e N =

N
(6}

=

10/17/2019 4:49:49 PM

A A000OSKR4



07-11738
07-11739
07-11740
07-12952
07-12953
07-12954
07-12960
07-12961
07-12962
07-12963
07-14834
07-14835
07-14838
07-15320
07-15321
07-15322
07-15323
07-15326
07-15824
07-15825
07-15826
07-15827
07-17336
07-17337
07-17338
07-18373
07-20915
07-26557
07-26558
07-26559
07-26560
07-26896
07-26897
07-26898
07-26899
07-27991
07-27992
07-27993
07-27994
07-27995
07-30088
07-30279
07-30280
07-30281
07-30282
07-30284
07-32489
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07-34356
07-34357
07-35151
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07-35153
07-35154
07-35568
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07-35572
07-36245
07-36246
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07-38920
07-38922
07-39431
07-39432
07-39433
07-39434
07-39435
07-39436
07-39538
07-41223
07-41224
07-41225
07-41226
07-41227
07-41228
07-41769
07-42964
07-43219
07-43220
07-43353
07-43354
07-43355
07-43356
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07-43513
07-43514
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07-43727
07-43728
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08-20432
08-20455
08-20457
08-20458
08-20459
08-21913
08-21915
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08-22106
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08-22159
08-23437
08-27055
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09-7091
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11-20959
11-20960
11-20961
11-22118
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11-39692
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11-43410
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13-22605
13-22606
13-22607
13-22608
13-22609
13-22610
13-22611
13-22612
13-22613
13-22614
13-22615
13-22616
13-22617

W WWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWWwWw

255
13-14482
13-45872
13-47858
13-50870
13-50893

= e

10/17/2019 4:49:49 PM

AA000S59?



13-5482
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13-12376
13-12612
13-13095
13-13686
13-15105
13-18954
13-18955
13-18956
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13-22668
13-22669
13-22670
13-22671
13-22673
13-23130
13-23134
13-23136
13-23137
13-23282
13-27408
13-27411
13-27412
13-27413
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13-31303
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13-40323
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13-44043
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14-21199
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14-21366
14-26413
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14-27380
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14-31077
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14-34734
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14-34736
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14-36559
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14-37049
14-38391
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15-18342
15-18343
15-18345
15-18362
15-18363
15-18365
15-18366
15-20830
15-20832
15-20844
15-20847
15-20849
15-20853
15-20861
15-20862
15-20868
15-22961
15-22962
15-22964
15-23766
15-23767
15-23792
15-23794
15-23797
15-23799
15-23800
15-23801
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15-26444
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15-60706
15-60707
15-60708
15-60709
15-60716
15-60717
15-60718
15-60719
15-61414
15-64480
15-64481
15-64482
15-64483
15-64484
15-64485
15-64486
15-64487

L e T e S S e e T e T e S e SR S e = Y S Oy S ey E g T = T = T o N Sy S T Y

—_
ul
Ui

157
16-2140 1
16-13065
16-22542
16-24248

=

10/17/2019 4:49:49 PM

A A000599



16-34189
16-52462
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16-4668
16-4669
16-4670
16-4671
16-4672
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16-5047
16-5048
16-5079
16-5081
16-5082
16-5083
16-6339
16-6341
16-6342
16-6383
16-6385
16-6386
16-9069
16-9085
16-9086
16-9087
16-9088
16-9089
16-9096
16-9097
16-10093
16-10094
16-13805
16-13831
16-13833
16-13834
16-13835
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16-15311
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16-18279
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16-18666
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16-19786
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16-22623
16-23039
16-23040
16-23777
16-23781
16-23784
16-23883
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16-28071
16-28072
16-28073
16-28074
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16-28369
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16-31174
16-31405
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16-32214
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16-35160
16-35161
16-35163
16-35203
16-35204
16-35205
16-36135
16-36169
16-36170
16-36171
16-36173
16-36174
16-36175
16-36176
16-36177
16-36178
16-36179
16-36180
16-36181
16-36515
16-37070
16-39590
16-39591
16-39592
16-39593
16-40011
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16-40576
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16-40898
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16-41838
16-42064
16-42181
16-42408
16-43295
16-43882
16-43883
16-43884
16-43885
16-43895
16-43901
16-43902
16-43903
16-44562
16-46394
16-47183
16-47184
16-47185
16-47310
16-47311
16-48097
16-49032
16-49284
16-49285
16-49287
16-49288
16-49332
16-49333
16-49334
16-50009
16-50387
16-51287
16-51289
16-51713
16-53132
16-53133
16-53631
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16-56469
16-56470
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17-1066
17-1259
17-1260
17-1261
17-2893
17-4189
17-4370
17-4373
17-4945
17-4946
17-4947
17-4948
17-5786
17-5788
17-5790
17-6037
17-6039
17-6461
17-6474
17-6552
17-6553
17-6554
17-6555
17-8250
17-8252
17-8253
17-8790
17-8791
17-8792
17-9498
17-9499
17-10578
17-10579
17-10580
17-10582
17-11208
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17-11210
17-11229
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17-11671
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17-15294
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17-16730
17-16732
17-16735
17-16770
17-16771
17-16773
17-16777
17-16778
17-16779
17-16782
17-17024
17-17025
17-17027
17-17032
17-17033
17-17034
17-17041
17-17042
17-17043
17-18047
17-18048
17-18078
17-18079
17-18080
17-18081
17-18133
17-21609
17-21610
17-21615
17-21628
17-21629
17-21783
17-21784
17-21785
17-21786
17-21787
17-21791
17-21793
17-21794
17-21795
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17-24015
17-26212
17-26213
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17-26216
17-26217
17-26220
17-26221
17-26228
17-26230
17-26438
17-26439
17-27864
17-27865
17-29159
17-29161
17-30294
17-30297
17-31106
17-31107
17-31355
17-33523
17-33524
17-33525
17-34701
17-34917
17-34921
17-34922
17-35865
17-36984
17-36985
17-37286
17-37288
17-37623
17-37624
17-37645
17-37706
17-38094
17-38675
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17-41517
17-41539
17-42068
17-42070
17-42071
17-42072
17-42075
17-42076
17-42559
17-42560
17-42561
17-45261
17-45262
17-45860
17-45862
17-45867
17-46206
17-46208
17-46209
17-46213
17-46214
17-46224
17-46226
17-47956
17-49952
17-49954
17-50470
17-50472
17-50474
17-52798
17-52799
17-52800
17-52801
17-52802
17-52803
17-53531
17-53863
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From: Sami Real <Sami.Real@ClarkCountyNV.gov>

Sent: Monday, December 28, 2020 10:15 AM

To: Michael Schulman

Cc: Nina Stone

Subject: Re: Southern Highlands Community Association

CAUTION:EXTERNAL EMAIL

Michael.

Southern Highlands was approved by Clark County as a Master Planned Community. The County considers all
developments within the Master Planned Community to be Southern Highlands whereas it appears by your
email that the Master Planned Development may have more than one CC&Rs. The County does not recognize
or get involved in CC&Rs. For more information on this, | would contact the Olympia Companies.

Thank you.
Sami Real, Planning Manager

Comprehensive Planning
Ph: 702-455-3129

From: Michael Schulman <mschulman@wrslawyers.com>

Sent: Thursday, December 24, 2020 10:23 AM

To: Sami Real <Sami.Real@ClarkCountyNV.gov>

Cc: Michael Schulman <mschulman@wrslawyers.com>; Nina Stone <nstone@wrslawyers.com>
Subject: Southern Highlands Community Association

I received your email and I appreciate the clarity with which you answered my questions, I just have one more.

In your correspondence to Mr. Kosor and me, you stated that you are providing information on the units in “Southern
Highlands.” When you make such reference are you referring to the area which has begun to become know generically as
“Southern Highlands” or are you referencing units that have actually been or will be in the community association known
as “Southern Highlands Community Association?”” The reason this is important for us is that certain duties and rights are
triggered when a certain number of units in the association have actually been conveyed to homeowners. I understand that
your count does not determine when a unit has been conveyed.

According to the association’s cc&rs, there are no apartments or condominiums in the association. Therefore, when |
reviewed one of the documents you provided us that lists approximately 42 permits (16581-40351 on your list) as
including 386 units because they are multi family housing units, I do not know how those are part of Southern Highlands
Community Association. | just want to confirm they are part of Southern Highlands, the area.

Hopefully you can let me know next week or after the holidays.

Stay safe and thanks for all of your help.

Sent from my iPad

AAO000600
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CLER? OF THE COUE :I

J. Randall Jones, Esq. (#1927)
Jjrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA
MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: XXX
Nevada resident; DOES I through X,
inclusive
Plaintiffs, DEFENDANT SOUTHERN
VS. HIGHLANDS DEVELOPMENT
CORPORATION’S REPLY IN

SOUTHERN HIGHLANDS COMMUNITY | SUPPORT OF ITS MOTION TO
ASSOCIATION; SOUTHERN DISMISS PLAINTIFFS’ AMENDED

HIGHLANDS DEVELOPMENT COMPLAINT REQUESTING
CORPORATION; DOES I through X, INJUNCTIVE AND DECLARATORY
inclusive RELIEF

Defendants. Hearing Date: May 19, 2021

Hearing Time: 9:00 a.m.

Defendant SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION (“SHDC”), by
and through its attorneys of record, hereby submit its Reply in support of its Motion to Dismiss
Plaintiffs” Amended Complaint Requesting Injunctive and Declaratory Relief.

111
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This reply is made and based upon the following Memorandum of Points and Authorities, any
exhibits attached hereto, the pleadings and paper on file herein, the oral argument of counsel, and such
other or further information as this Honorable Court may request.

Dated this _12th day of May, 2021.

KEMP JONES LLP

/s/ Nathanael Rulis
J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Defendant Southern Highlands
Development Corporation

MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION

Plaintiffs’ over-the-top David and Goliath themed Opposition paints SHDC as the “powerful”
developer seeking to forever control Southern Highlands and Plaintiffs as the voice of the Southern
Highlands homeowners seeking “justice” by ending SHDC’s “control.” This dramatic spin on the case
is not only inaccurate, but also distracts this Court from the real deficiencies of Plaintiffs’ Amended
Complaint.

First, the intent of SHDC’s Motion is not to silence Southern Highland homeowners from
seeking resolution of justifiable concerns. Instead, SHDC’s motion seeks to stop the incessant
complaints and lawsuits brought by Kosor, and supported by McCarley, regarding the declarant
control period that have already been decided by the appropriate regulatory bodies and another district
court. As evidenced in SHDC’s motion and the explanation below, the Nevada Real Estate Division
(“NRED”) and the Nevada Attorney General’s office (those that have bene given the statutory
authority to interpret the statutes Kosor and McCarley reference in the First Amended Complaint)

have previously addressed the declarant control period with Kosor many times.

AA0006G1 1
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Second, any new evidence as to the termination of the declarant control period must be brought
before the appropriate administrative agency first (i.e., NRED), prior to seeking any relief from this
Court. Thus, if Plaintiffs believe they have new issues pertaining to declarant control that arose since
this issue was brought before another district court, those issues must be exhausted before NRED prior
to filing an action with the Court.

Lastly, Plaintiffs’ claim that the Third Amendment to Southern Highland’s Covenants,
Conditions, and Restrictions (“CC&Rs”) is invalid has already been found to be time barred under
NRS 116.2117(2) and, therefore, is precluded under collateral estoppel. Plaintiffs already brought this
claim before another district court, which already ruled that NRED’s interpretation of NRS
116.2117(2) was accurate and that the claims regarding the validity of the Third Amendment were
time barred. As the issue is exactly the same for both Plaintiffs, Nevada law prevents them from trying
to relitigate this exact issue that was decided on the merits.

Accordingly, for these reasons, SHDC respectfully requests this Court dismiss Plaintiffs’
Amended Complaint in its entirety.

II.

ARGUMENT

A. NRED’s 2017 Ruling Was Neither Arbitrary nor Capricious, and Did Not Misapply
Nevada Law.

Plaintiffs argue that this Court has jurisdiction to determine whether the Third Amendment to
the CC&Rs is invalid and whether the declarant control period has terminated because NRED has
misapplied Nevada law and its 2017 ruling was arbitrary and capricious. See Opp. at 5:5-21. This
argument does not hold water. First, NRED sought guidance from the Attorney General’s office as it
relates to these two issues. The Attorney General’s office found that “at this time there is no basis to
consider or treat the 2005 Amendment as void or unenforceable in the absence of a valid legal
challenge pursuant to NRS 116.2117(2).” See 01/05/18 Letter, attached hereto as Exhibit 1. Based on
this guidance and its own interpretation of the rules, NRED found that Kosor was time barred from
arguing the Third Amendment was invalid because the action was not brought within one year of the

Third Amendment being recorded (October 6, 2005).

AAO006H12
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District Court Judge David Jones found NRED’s decision appropriate. In the Conclusions of

Law section of the Order Granting NRED’s Motion to Dismiss, the Judge Jones specifically found:

“Here, the Division dismissed the Second Complaint as untimely pursuant
to NRS 116.2117(2). The Court agrees with the Division’s
interpretation of the statute. Plaintiff did not acquire his property in
Southern Highlands until seven years after the Third Amendment was
recorded, and did not submit the Second Complaint until twelve years
after it was recorded. Thus, the Division’s decision to dismiss the Second
Complaint did not exceed its powers, nor was it arbitrary or
capricious.”

See Ex. 3 at COL P 7 to SHDC’s Motion to Dismiss (“Motion”). Hence, it is apparent that the district

court already held that NRED’s ruling was not arbitrary, was not capricious and did not misapply

Nevada law.

Moreover, as stated in SHDC’s motion, it is NRED’s duty to regulate, administer, and interpret
NRS 116. See Mot. at 5:22-6:4. As set forth in NRS 116.31032, “a period of declarant control
terminates no later than the earliest of...60 days after conveyance of 90 percent of the units that may
be created to units’ owners other than a declarant.” NRS 116.31032(1)(6). What is considered a
conveyance of a unit is for the interpretation of NRED, not this Court.!

If Plaintiffs’ have new evidence to support their claims that the declarant control period
terminated in 2020°, under Nevada law this evidence must be brought in front of NRED for its
determination as to whether the declarant control period has terminated before they seek relief from

this Court. First Am. Title Co. v. State of Nevada, 91 Nev. 804, 543 P.2d 1344, 1345 (1975) (it is a

! The Nevada Supreme Court has held on in multiple cases that actions relating to the interpretation,
application, or enforcement of a homeowners association’s CC&Rs must be submitted to the NRED
prior to being brought in district court. See McKnight Fam., L.L.P. v. Adept Mgmt., 129 Nev. 610, 615,
310 P.3d 555, 558 (2013) (relying on the language of NRS 38.310); Hamm v. Arrowcreek
Homeowners' Ass'n, 124 Nev. 290, 301, 183 P.3d 895, 904 (2008) (same); c.f. NRS 38.310.

? Based on opinions by NRED, the Attorney General, and the explicit language in NRS 116.31032,
Plaintiffs’ calculation regarding unit count is unsupported. As set forth in the CC&Rs and NRS
116.093, apartments and commercial buildings are not part of the unit count. See Section 2.35 of the
CC&Rs, attached hereto as Exhibit 2. Moreover, because units must be conveyed in order to be
counted for declarant control, residential and building permits are not a valid way to count the
applicable units.

4-
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“well-established rule that administrative remedies must be exhausted prior to seeking judicial
relief.””). The failure to exhaust administrative remedies prior to bringing litigation creates a situation
where a motion to dismiss is appropriate on the basis of lack of jurisdiction. See Gray Line Tours of
S. Nevada, Inc. v. Eighth Jud. Dist. Ct. of State of Nevada, 99 Nev. 124,126, 659 P.2d 304, 305 (1983).
Therefore, Plaintiffs’ claims for declaratory and injunctive relief as to the termination of the declarant
control period must be dismissed.

B. Because Deference Must Be Given to NRED, NRS 116.2117(2) Is Applicable.

The district court further held the following in its Order granting NRED’s Motion to Dismiss

against Kosor:

““An agency’s interpretation of a statute that is authorized to execute is
entitled to deference unless it conflicts with the constitution or other
statutes, exceeds the agency’s powers, or is otherwise arbitrary or
capricious.” Nuleaf CLV Dispensary, LLC v. State Dep’t of Health and
Human Servs., Div. of Pub. & Behavioral Health, 414 P.3d 305, 308
(2018). [T]he Division is an agency and its interpretation of NRS 116
in this case is entitled to the Court’s deference.”

See Ex. 3 at COL P 6 to Mot. (emphasis added). As evidenced above, the district court agreed with|
NRED’s interpretation of NRS 116.2117(2), also finding Kosor’s complaint regarding the validity of]
the Third Amendment was timed barred. See id. at COL [P 7. Because Kosor’s complaint in 2017 was
time barred, so too is McCarley’s current complaint that the Third Amendment is invalid. McCarley
moved into Southern Highlands and acknowledged receipt of the Third Amendment five years after the|
Third Amendment was recorded (in 2010). See Ex. 1 to Mot. This far surpasses the time permitted to
bring a claim as to the validity of an amendment.
Despite the deference that is to be paid to NRED’s decisions in all matters relating to NRS 116,
Plaintiffs argue NRED’s interpretation of NRS 116.2117(2) is inaccurate because the Third Amendment|
was never adopted by the Southern Highlands Community Association (the “Association”). Kosor made
the exact argument in his prior lawsuit, but the Court did not agree. As the district court previously
found:
e NRS 116.31032(1) sets forth that “[t]he declaration may provide for a period of declarant’s

control of the association, during which a declarant, or persons designated by a declarant,

may appoint and remove the officers of the association and members of the executive board.”

-5-
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e A declarant may exercise exclusive control over an association. See NRS 116.31032(1).

e NRS 116.011 states that an “association” is made up of “unit owners.” “Unit Owners”, as
defined in NRS 116.095, includes a declarant.

e At the time the Third Amendment was introduced, no formal adoption by the Association
was necessary because it occurred during the uncontested period of declarant control of the
Association.

See Ex. 4 at 6:12-12:6. Accordingly, NRS 116.2117(2) bars Plaintiffs’ claims as to the alleged invalidity|
of the Third Amendment. Plaintiffs cannot now try to relitigate this same issue in front of this Court and|
hope for a different result.
C. The Issue as to the Validity of the Third Amendment Has Already Been Litigated.

Plaintiffs argue that their “present case raises multiple new claims for the first time... None of
these new claims have been litigated to final judgment.” Opp. at 10:1-5. New claims are immaterial
to issue preclusion. Issue preclusion and claim preclusion are not the same. Claim preclusion seeks to
preclude claims that were or could have been litigated in a prior suit, while issue preclusion seeks to
prevent relitigating specific issues that were decided in a previous lawsuit. See Five Star Capital Corp.
v. Ruby, 124 Nev. 1048, 1056, 194 P.3d 709, 714 (2008). “Issue preclusion may apply even though
the causes of action are substantially different if the same fact issue is presented.” Id. at 1053.
Moreover. “[i]ssue preclusion cannot be avoided by attempting to raise a new legal or factual argument
that involves the same ultimate issues previously decided in the prior case.” Alcantara ex rel.
Alcantara v. Wal-Mart Stores, Inc., 130 Nev. 252, 259, 321 P.3d 912, 916-17 (2014).3

Here, Plaintiffs are arguing that issue preclusion does not apply because multiple claims have
yet to be litigated. While it is true some of Plaintiffs’ claims have yet to be decided, it is clear that the
issue as to whether the Third Amendment to the CC&Rs is valid has been fully and fairly decided in

the prior case. This is evidenced by the chart below:

3 An “issue,” using the plain meaning of the term, is simply “a matter that is in dispute between two or
more parties.” Issue Definition, Merriam—Webster Online, http://www.merriam-
webster.com/dictionary/issue/ (last visited May 12, 2021).

-6-
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attempted amendment of the
CC&Rs to increase the
maximum number of units for
development in  Southern
Highlands was invalid.

(Ex. 2 to Mot.)

“Third  Amendment”  was
invalid ab initio and that must
be served pursuant to section
25.5 of the CC&Rs.

(Pls> Amended Compl.)

Plaintiffs’ Request for Plaintiffs’ Current Request Court’s Ruling
Relief Against NRED for Relief Against
Defendants
For declaratory judgment | A declaration of the rights of | “NRS 116.2117(2) states that
stating  that  Declarant’s | Plaintiffs, including... (2) the | ‘[n]Jo action to challenge the

validity of an amendment
adopted by the association
pursuant to this section may be
brought more than 1 year after
the amendment is recorded.’”

“Here, the Division dismissed
the Second Complaint as
untimely pursuant to NRS
116.2117(2). The Court agrees
with the Division’s
interpretation of the statute.
Plaintiff did not acquire his
property in Southern Highlands
until seven years after the Third
Amendment was recorded, and
did not submit the Second
Complaint until twelve years
after it was recorded. Thus, the
Division’s decision to dismiss
the Second Complaint did not
exceed its powers, nor was it
arbitrary or capricious.”

(Ex. 3 at PP 4, 7 to Mot.)

The chart makes it clear that the issue regarding the validity of the Third Amendment in the prior

lawsuit is identical to Plaintiffs’ current claim. Additionally, the issue of the validity of the Third

Amendment, including Plaintiffs’ argument as to the adoption of the Third Amendment by the

Association, was actually litigated as it was properly raised by both Kosor and NRED and was

submitted for determination. See Ex. 4 at 6:12-12:6 to Mot. Further, whether the Third Amendment’s

validity could be questioned was necessarily litigated, as that was sole issue decided by the district

court.*

4 Plaintiffs did not dispute that the prior lawsuit was final and on the merits.

-
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Plaintiffs also argue there is no issue preclusion because McCarley was not a party in the prior
lawsuit and was not in privity with Kosor. This is not true. Under the “adequate representation”
analysis, as it relates to privity, a nonparty is adequately represented “by someone with the same
interests who [was] a party to the suit.” Bower v. Harrah’s Laughlin, Inc., 125 Nev. 470, 481, 215
P.3d 709, 717 (2009) (internal citations and quotations omitted); see also Alcantara, 130 Nev. at 259,
321 P.3d at 917 (adopting the Restatement (Second) of Judgments “adequate representation” test for
privity in analyzing issue preclusion). More importantly, “[i]ssue preclusion cannot be avoided by
attempting to raise a new legal or factual argument that involves the same ultimate issue previously
decided in the prior case.” Alcantara, 130 Nev. at 259, 321 P.3d at 916-17; see also Arduini v. Hart,
774 F.3d 622, 630 (9th Cir. 2014) (“[E]ven under the doctrine of issue preclusion, a party who has
litigated an ultimate fact may not bring forward different evidentiary facts in order to relitigate the
finding.”) (internal citations and quotations omitted).

Plaintiffs admit in their Opposition that they are both “two homeowners” seeking
accountability for alleged violations of the CC&Rs and NRS 116. See Opp. 12:2-4. This is exactly
what Kosor sought in his complaint against NRED, specifically as it relates to the validity of the
CC&Rs. As such, it is clear that McCarley’s interests were adequately represented by Kosor in the
prior action. Plaintiffs’ attempts to raise new factual or evidentiary issues in their Opposition to
distinguish their claims from those previously litigated are futile. Plaintiffs’ claims pertaining to the
validity of the Third Amendment to the CC&Rs must be dismissed. That issue was fully and fairly

litigated, on the merits, to a final decision and relitigating it is not permitted by Nevada law.

11/

11/

11/
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CONCLUSION

Based on the foregoing, Plaintiffs’ current lawsuit is barred by the applicable one-year statute
of limitations, the failure to exhaust administrative remedies, and issue preclusion. Accordingly,

Defendant Southern Highlands Development Corporation respectfully requests this Court dismiss the

entirely of Plaintiffs’ Amended Complaint.

Dated this _12th day of May, 2021.

I11.

KEMP JONES LLP

/s/ Nathanael Rulis
J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Defendant Southern Highlands
Development Corporation
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CERTIFICATE OF SERVICE

I hereby certify that on the _12th day of May, 2021, I served a true and correct copy of the
foregoing DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION’S
REPLY IN SUPPORT OF ITS MOTION TO DISMISS PLAINTIFFS’ AMENDED
COMPLAINT REQUESTING INJUNCTIVE AND DECLARATORY RELIEF via the Court’s
electronic filing system only, pursuant to the Nevada Electronic Filing and Conversion Rules,

Administrative Order 14-2, to all parties currently on the electronic service list.

/s/Alison Augustine
An Employee of KEMP JONES LLP

-10-
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ADAM PAUL LAXALT J. BRIN GIBSON

Altarnay Gerarof First Asaistont Atlorney Genernl
NICHOLAS A. TRUTANICH
STATE OF NEVADA Chiefof Staff
OFFICE OF THE ATTORNEY GENERAL KETAN D.] ssm}mn
160 North Careon Street oume
Carson City, Nevada 89701
MEMORANDUM

To: Sharath Chandra
Administrator, Resl Estate Division

(4
From: Wiliiam J. McKean; 775.684. lZO?,mmgwéﬂ,a

Date: January 5, 2018

Subject:  Southern Highlands — Homeowner Claim

This memorandum responds to legal questions regarding a homeowner claim that is premised on
a challenge to the validity of an amendment to the master declaration of covenants, conditions,
and restrictions (“CC&Rs") for Southern Highlands. As discussed below, there currently are no
grounds to consider the amended CC&Rs invalid in the absence of a legal challenge to the
amendment having been brought in accordance with NRS 116.2117(2).

The circumstances, as I understand them, involve the initial declaration for Southern ngh!ands
recorded in January 2600.} Secfion 2.32 of the CC&Rs states that the maximum number of units
amendment to the CC&Rs was recorded (the #2005 Amcndment”) By its terms, it “replaced"
gection 232 with a new provision providing a maximum number of units approved for
development of 10,400.

A homeowner in Southern Highlands has asserted that the 2005 Amendment is legally
ineffectivé ar void—citing a provision of NRS Chapter 116, Nevada's codification of the
Uniform Common-Interest Ownership Act (“UCIOA™). Speciﬁca!ly, the homeowner cites NRS
116.2122, which provides, in part, that the “declarant may not , . . increase the number of units in
the planned community beyond the number stated in the original declaration.” The contention is
that if the 2005 Amendment is invalid, then the original Section 2.32 of the CC&Rs would
remain in effect, leaving 9,000 as the maximuwm number of units for development. Based on this
premise—that the amendment is void—the homeowner asserts that the 75-percent trigger for
terminating declarant control was reached in October 2014, when the annual budget showed that

! Declaration of Covenants, Condifions, and Restrictions and Reservation of Easemeats for the Association as
rccorded on Januery 6, 2000, in Book 20600106 as instrument number 01679,

1 Third amendment 1o the CC&R's, recorded on Octobér 6, 2005, {n Book number 20051006 as
instument number 5982.

Telaphone: 775-684.1100 « Fax: 775.684-1108 « Web:ag.nv.gov » E-mail gginfo®ppmvigor o

Twitter; BNevadadQG » Facebook:/NVAttorneyGoneral « YouTube: NevadaAG
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Sherath Chandra
Page2 of 2

January §, 2018

7,041 units had been sold (7,041/9000 = 78%).’ On the other hand, if the 10,400 unit maximum
in the 2005 Amendment is not Invalid, then the 75-percent threéhold was not reached
(7,041/10,400 = 67%). Thus, the threshold issue is whether the 2005 Amendment in invalid.

The Neveda UCIOA specifies the procedure required to ¢hallenge the validity of an amendment:

No eaction to chalienge the vahdny of an amendment adopted by the
assoclation pursuent to this section may be brought more than one year
after the amendment is reconded.

NRS 116.2117(2).~By its plnin-language, 8 claimant §€8king 16 challénge the “validity” of an
amendment must “bring” an “action” within the one-year period Since the statute does not
define “validity,” or “bring an action,” it is appropriate 1o réfer to dictionary definitions, ¥ & §
Ry, LLC v. White Pine Cnly., 125 Nev, 233, 239-40 (2009) The term “valid” is defined as
“{1)egally sufficient; binding.” Black 's Law Dictionary 1784 (10th ed. 2009). The phrase “bring
an action™ is defined as “4 sue; institute légal proceedings.” 7d; see also Regency Towers Ass'n,
Iné, v. Eighth Jud, Dist. Ct,, 281 P.3d 1212 (Nev. 2009) (unpublished) (denying petition for
extraordinary relief on grounds NRS 116.2117 afforded a property owner an “adequate remedy
at law” %0 have “sued to challenge the validity of the amendment . . .*); ¢f. SFR Jnvestmenis Pool
Iv. U.S. Bank, 334 P.3d 408, 418 (Nev. 2014) (interpreting the phme “institution of an action to
enforce the lien” in the “context of foreclosures” to include “nonjudicial as well as judiciel
foreclosnnes") Under Nevada's stafutory ¢ time bar, then, a challenge to the legal sufficiency or
bifding nature of an amendment is conditioned on the timely commencement of & lawsuit.
Allstate Zns. Co. v. Furgerson, 104 Nev. 772, 775 n.2, 766 P.2d 904, 906 n.2 (1988) (**Statutes
of i rcpose bar causes of action after a certsin penod of time, regarciiess of whether demage or an

injury has been discovered.”).

Here, it does fot appear that any lawsuit chalienging the validity of the 2005 Amendment
was brought within the one-year period afler the amendment was recorded (besed on an alleged
violation 6f NRS 116.2122 or otherwisé). In the absence of a valid legal challenge pursuant to
NRS 11621 17(2). the replacement section 2,32 {stating a maximum of 10,400 units approved for
development) in the 2005 Amendment should be considered legally sufficient and binding.
Accordingly, there is no legal basis to conclude that the 75-percent trigger was reached in
October 2014, when the anmual budgst showed that 7,041 umits had been sold
(7,041/10,400=67%).

In conclusion, at this time there is no basis to consider or treat the 2005 Amendment as void or
unenforcesble in the absence of a valid iegal challenge pursuzsnt to NRS 116.2117(2).

3 As of October2015, NRS 116.31032 was amended to increase the trigger perventage to S0 percent in the
cass of cormunities ccm!stmg of 1,000 units or more.

e | PP, S
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MASTER DECLARATION
OF
COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR

‘SOUTHERN HIGHLANDS

{a Nevada Master Residential Common-interest Planned Community)

(wmri1881.10\WWEW.0SAD. zrev.wpd) {rev. July 14, 1999)

AAO0O624



MASTER DECLARATION

OF

COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR

SOUTHERN HIGHLANDS

{(a Nevada Master Residential Commoan-interest Planned Community)

Affects Assessors Parcel Nos.:

176-36~101-011;
176-36-301-001;
176-36-401-001;
176-36-501-006;
176-36-701-003;
176-36-801-002;
177-31-102-001;
177-31-201-004:
177-31-201-009:;
177-31-202-003;
177-31-303-002;
177-31-401-003;
177-31-602-002;
177-31-701-003;
177-31-803-001;
191-05-101-007;
191-05~301-002;
191-05-301-008;
191-05-401-006;
191-06-201-006;
191-06-30
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176-36~201-002;
176-36-301-002;
176-36-401-002;
176-36-601-001;
176-36-701-004;
177-31-101-001;
177-31-103-001;
177-31-201-005;
177-31-201-010;
177-31-301-002;
177-31-303-003;
177-31-501-001;
177-31-604-001;
177-31-701-004;
177-31-803-002;
191-05-201-003;
191-05-301-003;
191~05-401-001;
191~05-401-007;
191-06-201-007;

pa”POZ~

176-36-101-001;
176-36-201-003;
176-36-301-003;
176~36-501-001;
176-36-601-002;
176-36-701-005;
177-31-101-002;

177-31-201-001;

177-31-201-006;
177-31-201-011;
177-31-302-001;
177-31-304-001;
177-31-601-001;

177-31-604-002;.

177-31-701-005;
191-05-101-002;
191~05-201-004;
191-05-301-004;
191-05-401-002;
191-06-201-002;
191-06-301-001;
191-06-302-003;

176-36-101-003;
176-36-201-004;
176-36-301-005;
176-36-501-003;
176-36-601-003;
176-36-701-010;
177-31-101-003;
177-31-201-002;
177-31-201-007;
177-31-202-001;
177-31-302-002;
177-31-304-002;
177-31-601-002;

177-31-701-001;
177-31-801-001;

191-05-101-003;
191-05-201-005;
191-05-301-005;

191-05-401-004;

191-06-201-~003;
191-06-301-002;
191-06-401-003;

176-36-101-00
176-36~201-00
176-36-301-00
176-36~501-00
176-36-601-00
176-36-801-0C
177-31~101-0C
177-31-201-0C
177-31%201-0¢
177-31-202-0¢
177-31-303-0C
177-31-305-0¢C
177-31-602-0¢C
177-31-701-0¢C
177-31-802-00
191-05-101-00
191-05~ 301-00
191-05-301

191-05-401
191-06-201-0¢
191-06-301-0¢C
191-06-501-06
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191-06-501-002; 191-06-501-003; 191-06-501-004; 191-06-501-006; 191-06-601-001; 191-06-601 -
002; 191-06-601-003; 191-06-601-004; 191-06-601-005; 191-06-601-006; 191-06-601-007; 191-06-
- 601-008; 191-06-601-009; 191-06-601-010; 191-06-601-011; 191-06-601-012; 191-06-601-013; -
191-06-701-001; 191-06-701-002; 191-06-701-003; 191-06-702-001; 191-06-703-001; 191-06-703-
002; 191-06-704-001; 191-06-704-002; 191-06-704-003; 191-06-705-001; 191-06-705-002; 191-06-
706-001; 191-06-706-002; 191-06-706-003; 191-06-706-004; 191-06-801-001; 191-06-802-001;
191-06-802-002, 191-06-802-003; 191-06-802-004; 191-06-803-001; 191-06-803-002; 191-06-803-
003; 191-08-1061-001; 191-08-101-002; 191-08-101-003; 191-08-101-004; 191-08-101-005; 191-08-
201-001; 191-08-301-001; 191-08-301-002; 191-08-401-001; 176-36-101-005; 176-36-101-006;
176-36-101-012; 176-36-101-013; 176-36-201-007; 176-36-301-004; 176-36-401-004; 176-36-401-
006;176-36-801-013; 177-31-301-001; 177-31-801-002; 177-32-203-009; 177-32-301-001; 191-06-
101-002; 191-06-301-003
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MASTER DECLARATION
OF
COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR
SOUTHERN HIGHLANDS
THIS MASTER DEC IL__TION OF COVENANTS, CONDITIONS, AND RESTRICTIONS

is made tis 27th_ day of Decemer , 1999, by SOUTHERN HIGHL_NDS
DEVELOPMENT CORPORATION, a Nevada corporation {""Declarant™).

PART ONE: INTRODUCTION TO THE COMMUNITY

Southern Highlands Development Corporation, as developer of Southern Highlands and
Declarant, has established this Declaration to provide a governance structure and a flexible system
of standards and procedures for the overall development, administration, maintenance, and
preservation of Southern Highlands as a master planned community.

ARTICLE 1
CREETION OF THE COMMUNITY

1.1 Purose and Intent.

Declarant owns the real property described in Exhibit "A," and intends, by Recording this
Declaration, to establish a general plan of development for the master planned community known
as Southemn Highlands. This Declaration provides a flexible and reasonable procedure for
Southern Hightand's future expansion as Declarant deems appropriate and provides for its overall
development, administration, maintenance and preservation. An integral part of the development
planis the creation of Southern Highlands Community Association, a Nevada nonprofit corpgration
whose members shall be comprised of all owners of residential real property in Southemn
Highlands, to own, operate, and/or maintain various common areas and community improvements
and to administer and enforce this Declaration and the other Governing Documents referencedin
this Declaration.

This Declaration is prepared pursuant to Chapter 116 of Nevada Revised Statutes
(Nevada's Uniform Common-Interest Ownership Act) and establishes a planned community as
defined therein.

(Wmr1681.10\ E=.0SD.wpd) (1. July 14, 1999)
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minimum extent necessar to remove suchirreconcilable cnfic. In no eventshall the Association
adhere to or enfrce any provision of the Gove ring Documents which irreconcilably contavenes
applicble law.

1.10 Exhibits

Exhibit "A." "A-1" ,A-2," and "B," attached to this Declaration, are incorporated by this
reference. Amendment of such Exhibits shall be gove red by Aricle 23 below.

ARTICLEZ2
CONCEPTS AND DEFINITIONS

Capitalized terms shall be defned as set Frh below. Other capitalized terms used in the
Govering Documents shall generally be given theirnatural, cmmonly accepted defnitions, unless
othe rrise defned in NRS Chapter 116.

2.1 "ARC": The Architectural Review Committee, if any, created pursuant to Section 4.2.

2.2 "Architectural Guidelines": -The architectural, design, and construction guidelines
and application and review procedures applicable to the Properies, as promulgated and
administered pursuant to Artcle 4, as may be amended.

2.3 "Area ofCommon Responsibility": The Common Elements, togetherwith suchother
areas, if any, far which the Association has or assumes responsibility pursuantto the terms of this
Declaration, any Supplementai Declaration, or other applicable covenants, contracts, or
agreements.

2.4 "Aricles of Incorporation” or "Articles”: The Mlieles of InCrporation of Southern
Highlands Communit Association, as fled with the Nevada Secretary of State.

2.5 "Assessments™: Each and all of Base Assessments, Neighborood Assessments,
Special Assessments, and Specific Assessments, as applicable.

2.6. "Association™: Souther Highlands Community Associaton, a Nevada nonproft
corporation, and its successors or assigns. 0.

2.7 "Base Assessment!: Assessments levied on all Units subject to assessment under
Aricle 8 to fund Common Expenses Fr the general beneft of the Community. Each and al(Gf -
Neighborhood Assessments, Special Assessments, and Specific Assessments, as applicable, are
in addition to Base Assessments.

2.8 "Board of Directors" or "Board": T e body responsible r administration of the
Association, selected as provided in the Bylaws and generally sering the role as the board of
directors under Nevada corporate law and as the "executive board" as defined in NRS §
116.110345.

2.9 "Builder": Any Person who purchases one or more Units for the purpose of
constructing improvements Fr later sale to consumers, or who purchases one or more parcels of

(mri8B1.10\N E=.05D.wpd) (rev. Jull 14. 1999) - 5 -
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land wthin Southe r- Highlands for furher subdivision, development, and/or resale in the ordinar
coure of such Person's business.

2.10 "Bylaws™: The Bylaws of Southe r Highlands Communit Asociation, as may be
amended frm time to time.

2.11 "Commercial Component": Cerain land which does not comprise par of the
residential Planned Communit encumbered by this Declaration, but which shall be required to pay
ce r-in amounts Fr use of cerain Association Common Elements, as set ¥rh in Aicle 18.

2.12 ""Common Elements™: All real prope xr~ Or interests therein (including, but not
necessarily limited to, certain easements designated on Plats as pedestian access corridor
easements, public utlity easements, landscape easements, drainage and/orsewer easements, and
any other such easements) owned or-leased by the Association, which includes entry
monumentation, private entr gates and guard houses for the Properiell. Private Streets, street
lights, street signs, curbs and gutters, Common Element landscaping, access and ingress/egress
easements, but otherise, shall exclude Units. Common Element shall consttte Common
Elements as to the Properies, as provided in NRS § 116.110318. Notithstanding the Fregoing,
Private Amenities are separate and private propery, and are NOT A PART OF thD Common
Elements and NOT A PART OF the Properes.

2.13 "Common Expenses™: The actual and estimated expenses incurred, or anticipated
to be incurred, by the Association for the general benefit of the Owners, including any reasonable
resere, as te Board may fnd necessar and appropriate pursuant to the Gove ring Documents.

2.14 ncommunit"™ Souther Highlands, a Nevada master residential common-interest
planned cmmunity.

2.15 "Community Standards™: The standards of conduct, maintenance, or other activity
generally prevailing throughout the Properties. Such standards shall be established initially by
Declarant and may be more specifically defned in the Architectral Guidelines, the Rules and
Regulations, and Board resolutions. Any subsequent amendments to the standards shall meet or
exceed the standards set by Declarant and Board during the Declarant Control Period. Such
standards may contain both objective and subjective elements. The Community Standards may
evolve as development progresses and as the needs and demands of Southe r Highlands ciange.

2.16 "Count™ County of Clark, Nevada, together with its successor and assigns.

2.17 "Custom Lots™ Lots, as shown on a Plat, within a designated Custom Lot
Neighbrhood, in which each such lotis intended to be conveyed to a Purchaser, Fr constructon
by the Purchaser of a custom home subject to design and architecural requirements of Declarant
Fr custom homes.

2.18 "Declarant™: Souther Highlands Development Corporation, a Nevada limited liability
company, or any successor, successor-in-title, or assign who takes title to any poron of the
property described in Exhibits "A" or "B" for the purpose of development and/or sale, and who is
designated as Declarant in an express Recorded assignment executed by te immediately
preceding Declarant (but specifcally excluding Purchasers as defned in NRS §116.110375).

(Ww181.10\NE.05D\wV) (rv. Jull 14, 1999)
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2.19 "Declarant Control Period": The perod of time during which Declarant is entitled
to appoint and remove the entire Board of Directors (or a majority thereof. The Declarant Contr|
Perod shall terminate upon the frst to ocur of the following:

(a) 60 days afer Declarant has conveyed 75% of the Maximum Units;

(b) fve years afer the Declarant has ceased to ofer Units Fr sale in the ordinar course
of business; or,

(c).. five years afer Recording of the most recent Annexation.Notice or Supplemental
Declaration to add any additional prope ¥~ to the Declaration as provided in Section 10.1.

Nothing in this Secton shall preclude Declarant, in its sole discretion, from voluntarily
relinquishing contol of the Board earlier than required by this Section, and in suc event, Declarant
reseres the right to veto.actions of the Association as provided in the Oylaws until such time as
the Declarant Control Period would have othe r-ise expired under this Section. Within 30 days afer
Owners other than Oeclarant are entitled to elect a majority of the Directors pursuant to this
Section, the Declarant shall deliver to the Association all personal propery of the Owners and the
Association which Declarant holds or controls including such items as are specifcally required to
be delivered under NRS § 116.31038.

2.20 "Declarant Rights Period"™: The period of time during which Declarant owns any
propert subject to this Declaration orwhich may become subject to this Declaration by annexation
in accordance with Section 10.1, and during which perbd of time, Declarant has resered certain
rights as set forth in this Declaration.

2.21 "Development Agreement™: That ce rin "Development Agreement Betteen the
County of Clark and Southern Highlands Development Corporaton, Et AL" which in par refers to
the Souther Highlands Land Use Master Plan (consisting of the Land Use and Development
Guide along with the Planned Community Parameters adopted with the P-C Overlay Zone in
appliction number ZC-1817-98), which, together with the Southe r Highlands Master Parks and
Public Facilities Plan, Souther Highlands Master Transportation Study, and Southern Highlands
Master Drainage Study, are collectvelyreferred to as the Southern Highlands Master Plans (as ali'
of the foregoing terms are defned in the Development Agreement), including all addenda and
exhibits incorporated by reference therein and all amendments thereto.

2.22 "Director"™; A duly appointed or elected and current member of the Board of
Directors.

2.23 "Dwelling": A single Family detached residential building located on a Unit (or, in a
condominium, a condominium Unit) designed and ntended Fr use and occupancy as a residence
by a single.Family, butspecifcally excluding "manufactured housing™ or mobile homes, neither of
which shall be permitted as Dwellings.

2.24 "Family™: A group of natural persons related to each other by blood or legally related
to each other by marriage or adoption, or a group of natural persons not all so related, but who

maintain a common household in a Dwelling, all as subject to and in compliance with all applicble
federal and Nevada laws and local health codes and other ordinances.

(Wrr11881.10\N E=.0SAD.wpd) {rv. July 14, 1gg9) Sl
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2.25 "Golf Coure™ Te porion of the Prvate Aenites (lo[Jted adjacent to and/or
nearby, but NOT A PART OF, the Properes or Common Elements) and Improvements thereon,
whic may be operated as a golf cure (incuding, without limitation, golf coure and playing
elements, dub house, practce Fclites, private cttges, maintenance or storage Fcilities, driving
ranges, lakes, water hazards, tees, bunkers, bems, Firays, greens, and/or other related
element, facilities, features, or cmponents). Referto Arcle 17, and to detailed Disclosures and
Disclaimers set Frh in Aricle 24, below.

2.26 "Governing Document": The documentslisted in Section 1.3 Any inconsistency
among the.Goveming Documents shall be govered pursuant to Secion 1.5.

2.27 "Heallh Club": The poron of-te Private Amenites (located adjacent € and/or
nearby, but NOT A PART OF, the Prperes or Common Elements) and Improvements thereon,
which may be operated as a health and. ftness club (which may, but need not necessarly,
including, without limitation, private health and spors dub, swimming ppol and spa area, tennis
cours, and/or other related elements, facilities, features, or cmponents). Refer to Aricle 17 and
to the detailed Disclosures and Disclaimers set Frh in Aricle 24, below.

2.28 "Improvement": Any structure or appurtenar tereto of ever typld and kind,
whether above or below the land surace, placed in the Properties, including, but not limited to,
Dwellings and other buildings, walkways, sprinkler pipes, swimming pools, spas and other
recreational facilites, carpors, garages, roads, driveways, parking areas, hardscpe, Private
Streets, streetlights, curbs, gutters, walls, perimeter walls, fences, screening walls, block walls,
retaining walls, stairs, decks, landscaping, antennae, hedges, windbreaks, patio cvers, rilings,
plantngs, planted tees and shrubs, poles, signs, exteror air conditioning and water sofener
fxtures or equipment.

2.29 "Invitees™ Each and all of the Fllowing: tenants, guests, and other invitees
(including, as may be applicable, agents, employees, suppliers, and cntractors).

2.30 "Manager": The Person, if any, whether an employee or independent cntractor,
appointed by the Associaton, acting through te Board, and delegated the auhority to implement
cerain duties, powers or Fnctions of e Association as provided in this Declaration.

2.31 "Master Plan"™; The master land use plan as referred to in the Devel<<ment
Agreementfor Southe r Highlands approved by Clark County, Nevada, as may be amended, which

planincludes all of the propert descrbed in Exhibits "A," "A-1,- and "A-2," and all or a porion of

te proper described in Exhibit "B" that Declarant may fom time to time subject € tI~
Declaration. Inclusion of property on the Master Plan shall not, under any circumstances, obligate
Declarant to subject such property to this Declaration, nor shall the omission of property from te
Master Pfan bar its later annexation to this Declaration as provided in Aricle 10.

2.32 "Maximum Units": The maximum number of Units approved for development withln
Southern Highlands under the Master Plan, as amended from time to time; provided, that nothing
in this Declaration shall be construed to require Declarant to develop the maXimum number of lots
approved. The Maximum Unit as of the date of this Declaration is 9,000 Units.

2.33 "Member": A Person subject to membership in the Association pursuant to Secton
6.2.

\W\/18B1.10N EE.0SD.=v.wd (Dee. 29, 1999) -8-
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2.34 "Morgage™: Amortgage, a deed of trust, a deed to secure debt, or any other form
of security instrument afecting title to any Unit. A"Morgagee" shall re¥r to abenefciar or holder
of a Morgage.

2.35 "MultilFamily Component™: Certain land, intended for multi-family {apartment)
residential use,which does not comprise par of the residential Planned Community encumbered
by this Declaration, but which shall be required to pay cerain amounts for use of cewin
Associaton Common Elements, as set ¥rh in Article 18.

2.36 "Neighborhood": Anyresidential areawithinthe Properies designated by Declarnt
as [0 Neighborhood, whether or not gove red by a Neighborhood Association, as more paricularly
described in Section 6.4, created for the purpose of sharing particular Neighborhood Common
Elements, or receiving other benefits or serices fromthe Association which are not provided to
all Unitswithin the Properties. A Neighborhood may be comprised of morethan one housing type
and may include noncontiguous parcels of prope r—. If the Association proyides beneftsor serices
to less than all Unitswithin a paricular Neighborhood, then such benefited Units shall be assessed
an additional Specifc Assessment Fr such benefits or services. Where the context pemits or
requires, the te ¥~ Neighborhood shall also refer to the Neighborhood Committee or Neighborhood
Association, if any, having concurrent but subordinate jurisdiction over the property within the
Neighborhood. Neighborhood boundaries may be established and modified as providedin Section
6.4.

2.37 "Neighborhood Assessments™ Assessments, levied by the Association (or
Neighborhood Association, if applicable) uniformly upon the Units within aparticular Neighborhood
to pay Fr the Neighborhood Expenseswithin such Neighborhood, as described in Section 8.2.
Neighborhood Assessments are additional to each and all’ of Base Assessments, Special
Assessments, and Specifc Assessments, as applicable.

2.38 "Neighborhood Association™: Ahomeowners association, created by Supplemental
Declaration, having subordinate, concurrent jurisdiction with the Association over any
Neighborhood. Nothingin this Declaration shall require the creation of a Neighborhood Association
for any Neighborhood.

2.39 "Neighborhood Common Elements™: A porion of the Common Elements which
shall constitute Limited Common Elements (as said term is defned by NRS § 116.11-355),
allocated Fr the prmary or exclusive use and benefit of one or more designated Neighborhood(s)
(but less than the entire Community), as more particularly described in Aricle 14; and/or \he
common elements unique to a Neighborhood which itselfisa ©mmon-interest community pursuaAt -
to NRS Chapter 116, established under a Supplemental Declaration.

2.40 "Neighborhood Epenses": The expenditures made by, or fnancial liabilities of, the
Association (or Neighborhood Association, if applicable), togetherwith any alloctions to reseres,
Tr maintenance, management, operation, repair, replacement and insurance of Neighborhood
Common Elements, or for the paricular beneft of Owners of Units within a parcular
Neighborhood, togetherwith a reasonable administative charge, all as may be authorized pursuant
to this Declaration or in any applicable Supplemental Declaration.

« r1881.1 A EWO0SD.VV) (rv. Jull 14, 1999) -9-
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2.41 "Notice and Hearing™: Written notice and an opportunity ¥r a hearing befre the
Board, at which the Owner concered shall have the opporunity to be hearll in peron, or by
counsel at the Owners expense, in the manner Frther provided in the Bylaws.

2.42 "NRS Chapter 116™: Nevada's Unifrm Common-Interest Ownership Act, Chapter
116 of Nevada Revised Statutes, as may be amended from time to time.

2.43 "OFcer" Aduly elected or appointed and current ofcer of the Association.

2.4 "Owner": One or more Perons, whic may include Declarant, or a Builder, who hold
the record-ttle to any Unit, but excluding in all cases any party holding an interest merely as
security for the perormance of an obligation. The term "Owner' shall include sellers under
executor contacts of sale, but shall exclude Morgagees.

2.45 "Persone: A natural person, a cororation, partnership, &stee, or any other legal
entity. :

2.46 "Plat": The fnal plat maps of porions of Southern Highlands, as Recorded from time
T tme, as may be amended and supplemented from time to time of Record.

2.47 “Private Amenities®. Cerain ral propert and any improvements and facilities
thereon located adjacent to, in the vicinity of, or within, the Properties, which are privately owned
and operated by Persons other than the Association for recreational and related purposes, on a
club membership basis or othe rrise. Prvate Amenities are NOT A PART OF the Properies and
NOT A PART OF the Common Elements and NOT SUBJECT TO this Declaration. Private
Aenit ownership and/or membership is NOT A PART OF and is separate from Membership in
the Association. Membershipin and use of the Private Amenities (including, but not necessarily
limited to, e Golf Course and the Health Club), is subjectto approval of the governing body of the
Private Amenity (which is a body separate fom and not related to the Association or the Board)
and payment of separate initiaton fees, dues, and other charges as determined by the Prvate
Amenity. Notithstanding the Fregoing, the owners and members of Private Aenites, and their
respective Invitees, shall have an easement of access to, enjoyment of, and ingress and egress
over, the Private Steets ard entries and other Common Element of the Community. Refer to
Article 17, and to the Additional Disclosures and Disclaimers set forth in Aricle 24, below.

2.48 "Private Street": All prvate streets, rights of way, street scapes, and vehicular
ingress and egress easements, in the Properes, shown as such on a Plat.

2.49 "Properies": The real property described in Exhibits "A," "A-1," and "A-2 R together .

with such additonal prope ¥~ from time to time as is made subject to this Declaration in accordance
with Article 10 and NRS Chapter 116.

2.50 "Purchaser”: A Purchaser, as defined in NRS § 116.110375.
2.51 "Record." "Recording," or "Recorded": Tofle, fling, or fled ofrecordin the ofcial

records of the Ofce of the County Recorder of Clark Count, Nevada. The date of Recording shall
refer to that tme at which a document, map, or Plat is Recorded.

(Wwmri8s1.10\ EE.DSDwp) (r—. Jul 14, 1999) - 10-
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2.52 "Requisite Membership Percentage': Eighty percent {80%) or more of the ttal
aggregate votng power of the Membership of the Association.

2.53 "Requisite Neighborhood Percentage™: Eighty percent (80%) or more ofthe total
aggregate voting power of those cerain Association Members who are Owners of Units in the
relevant Neighborhood. :

2.54 "Resident™; Unless othe rise specifed in the Gove ring Documents, shall mean any
person who is physically residing in a Unit.

2.55 'Rules and Regulations™: The restrictions relating to an Owner's use of his or her
Unit and conduct of Persons on the Properies, as more specifcally authorized and provided for
in Article 3 and NRS Chapter 116.

2.56 "Southern Highlands"™ That crtain master planned community located in Clark
C9unty, Nevada, which is more paricularly described in the Master Plan, as it may be amended
from time to time.

2.57 "Special Assessment": Assessmentsleviedinaccordancewith Section 0.4. Special
Assessments are additional to each and all of Base Assessments, Neighborhood Assessments,
and Specifc Assessments, as applicable.

2.58 "Special Improvement District™: A service and utility distrct which may be created
as a special purpose unit of local gove rment in acordance with Nevada law to provide certain
community serices and cerain infrastructure to some or all of Southern Highlands.

2.59 "Specific Assessment”: Assessments levied against a paricular Unit or Units ¥r
expensesincurred orto be incured by the Association Fr purposes described in Sections 3.5, 7.4,
and/or 8.5, below (or in any other section of this Declaration specifclly referring to Specifc
Assessments). Specifc Assessments are additional to each and all of Base Assessments,
Neighborhood Assessments, and Special Assessments, as applicble.

2.60 ..Supplemental Declaration™: An instument Recorded by Declarant or with the
express prior written consent of Declarant, which shall be supplemental to this Declaration, and
which may create a Neighborhood Association and/orimpose supplemental obligations, cveants,
conditions, orrestrictions, or rese rations of easements, with respectto a particular Neighborhood
or other land described in such instrment. Any purported Supplemental Declaration Recorded
without the express prior written cnsent of Declarant shall be null and void.

2.61 "Unit™ Subjectto the provisions pertaining to unsubdivided parcels of land, as set
Frth in Section 8.12, below: A contiguous porion of the Properties, whether improved or
unimproved (other than Common Elements, any Neighborhood Common Elements, Area of
Common Responsibilit, and propert dedicated to the public), which may be independently owned
and conveyed and which is intended to be developed, used, and occupied as a Dwelling ¥r a
single Family (as shown and separately identifed on a Plat). The term shall mean all interests
defined as "Unit" in NRS § 116.11039. The term shUll refer to the land, if any, which is part of the
Unit as well as any improvements thereon. The boundaries of each Unitshall be delineated on a
Plat.
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shall also apply to any wor on the Common Element or any Neighborhood Common Elements.
Notwithstanding e foregoing, or any other provision in te Govering Documents, the Prvat
Amenities are not subjec to the architectural review prvisions set forth in this Declaration.

17.8 Furher Limitations on Amendments.

In recognition of the fac ttat the provisions of this Article 17 operate in par to beneft the
Golf Course and other Private Amenites, no amendment to this Aricle 17, and noamendmentin
dergation of any other provisions of tis Decaration benefting any Private Amenity, may be made
without thd [—Jen approval of the relevant Private Amenity. The ¥Fregoing shall not appl,
however, to "mendments made by Declaranl Notithstanding the foregoing, or any other
provision in this Declaration, withoutthe express prorwriten approval of Declarant (or Declarant's
successor or assignee of Record as to such rights): (a) the Reasonable Amounts set forth in
Secton 17.6 above shall not be increased; (b) no other payment shall be required by or for.the
beneft of the Association (or related to the Common Elements) fom the.<olf Course or any other
Private Amenity, or the owners respectively thereof, andor (c) this Article 17 (expressly including,
bu not limited to, Section 17.6 above) may not be revoked, deleted, modifed, or supplemented
(collecively and sverally, an "amendment'l, and any purpored amendment of Article 17, or any
porion thereof, or the effect respectively thereof, without such express priorwritten approval, shalll
be void. '

17.9 Jurisdiction and Cooperation.

It is Declarant's intention that the Association and the Private Amenit shall cooperate to
the maximum extent possible in the operation of Souther Highlands and the Prvate Amenit.
Each shall reasonably assist the oter in upholding the Community Standards as perin to
maintenance and the Achitectural Guidelines. The Association shall have no power to promulgate
Rules and Reulatons other than ttose promulgated by Declarnt afecting activities on or use of
the Private Amenity wittout the pror writen consent of the owners of the Private Amenity afected

thereby.

~ ARTICLE 18
COMMERCIAL COMPONENT; MULTI-FAMILY COMPONENT

18.1 General: Disclaimers.

Each Owner in the Properties, by acceptnce of the deed to its Unit whether or not so

stated in such deed, is hereby conclusively deemed to have acknowledged and agreed: (a) thOt .

the convenience of a "Town Center' and other Commercial Component areas (including upscle
and/or convenient retail, rstaurant, and enterainment areas, and other cmmercial areas), and
Multi-Family Component, as part of an coordinated and integrated Community, will signifcntly
beneft the Owners and the proper values of Units within te Properies, even taking into
cnsideration the detailed disdaimers and releases set Frh inthis Article 18 and Article 24 below,
(b) that this Aricle 18 is integral to preseration of the Communit, and beneft to prpery values
of Units within the Properies, and (c) accrdingly, to have accpted this Aricle 18 (and Aricle 24
below) and the provisions respectively thereof.

Each Owner furheracknowledges and agrees that the Commercial Component and Multi-
family Component (collectively, "Commercial and Other Components") are NOT A PART of the
Common Elements and NOT A PART of the Properties and (although obligated to make periodic
-70-
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payments as set Frh in Section 18.4 below) is not subjectto Assessment under this Declartion.
NEITHER MEMBERSHIP IN THE ASSOCIATION NOR OWNERSHIP OR OCCUPANCY OF A
UNIT SHALL CONFER ANY OWNERSHIP INTEREST IN OR RIGHT TO ENTER UPON ANY OF
THE COMMERCIAL AND OTHER COMPONENTS.

18.2 Conveyance of Commercial and Other Components.

All Persons, including all Owners, are hereby advsed that no representations or warranties
have been or are made by Declarant, the Association. any Builder, or by any Person acting on
behalf of arlY of the Fregoing, with regard to ownership or operation of any of the Commercial and
Other Components. No purorted representation or warrant in such regard, either writen ororal,
shall be efective unless specificlly setforh in awriten instrument executed by the record owner
of the Component. The ownership or operaton of the Commercial and Other Components, and
porions thereof, may change at any time. Consent of te Association. any Neighborhood
Association, or any Owner shall not be required to eFectuate any change ir ownership or operation
of any of the Commercial and Other Components, ¥r or without consideration and subject to or
free of any morgage, covenant, lien, or other encumbrance.

18.3 View Impairment

Neither Declarant, the Association, nor the owner of any of the Commercial and Other
Components {"Component Owners") guarantees or represents that any view over and across the
Commercial and Other Componentsfrm adjacent Unitswillbe prese red witoutimpairment. Any
additions or changes to the Commercial and Other Components may diminish or obstruct any view
Tom thetnits, and any express orimplied easements for view purposes or for e passage of light
and air are hereby expressly disclaimed.

18.4 Right of Access and Parking.

Declarant hereby expressly reseres the following easements. T e Component Owner,
their successors and assigns, their respective Invitees, and the Perons permitted to use the
Commercial and Other Components (or porion thereof by the Component Owners {regardless of
whether such persons are Owners hereunder) and their Families and Invitees, shall at all tmes
have a rght and non-exclusive easement of ingress, egress, access and use over those cerain
Common Elements (including Private Streets, sidewalks, and entry areas), if any, wheter by
automobile or other means, locted within the Propertes and reasonably and customarily
necssar to travel beteen the entrances to the Properes and the Commercial and Other
Components.

18.5 Payments of Reasonable Amounts by Commercial and Other Components

Each Oner in the. Propertes, by acceptance of the deed to its Unit, whether or not so
stated in such deed, is conclusively deemed to have acknowledged and agreed that the
convenience ofa"Town Center" and other Commercial Component areas (including upscale and/or
convenient retail, restaurant, and enterainment areas, and other commercial areas), and Mult-
Family Component, as par of an coordinated and integrated Community, will signifcntly beneft
the Owners and the property values of Units within the Properties. Subject to th0 foregoing, in
consideration of the benefits to the Commercial and Other Components, of rights to use, and use
of, cerain Private Streets and other Common Elements within Southern Highlands, as set¥rhin
this Declaration, the Commercial and Other Components shall be required to pay to the

(w #—1881.100INEW.0SAO. V) (re. July 14, 1999) - 71 -
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LAS VEGAS, NEVADA; THURSDAY, MAY 27, 2021

[Proceeding commenced at 10:29 a.m.]

THE COURT: Good morning. All right. So this is case number
A825485, Kosor versus Southern Highlands. You guys want to state
your appearances for the record?

MR. MESERVY: Joseph Miservy for the Plaintiff, Michael
Kosor and Howard McCarley.

MR. RULIS: Good morning, Your Honor. Nathanael Rulis on
behalf of defendant, Southern Highlands Development Corp.

MR. SCHRAGER: Your Honor, Bradley Schrager of Wolf
Rifkin for the Association.

THE COURT: Good morning. It’s on today for --
appreciate you guys bearing with me, I know it was on last week and
I continued it so that we could actually have a hearing this
morning. It’s on today for the Southern Highlands Motion to
Dismiss and the Association joinder; right?

MR. RULIS: That’s correct, Your Honor.

MR. SCHRAGER: Yes, Your Honor.

THE COURT: What else do you want to tell me?

MR. RULIS: 1I'11 take it, it’s my motion.

THE COURT: Yes.

MR. RULIS: I think what we have is, you know, I'm not
going to go through the pleadings I know Your Honor has read them
but what we have is it boils down to two main issues. And that'’s

issue preclusion and exhaustion of administrative remedies and let

2
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me address the issue preclusion first which is Mr. Kosor previously
filed a lawsuit against the Nevada Real Estate Division. In that
suit which his complaint is attached as Exhibit 2 to our motion, he
specifically is requesting the exact same relief that is being
request as part of this lawsuit.

Specifically, if you look at Exhibit 2 and that’s his
complaint and go to paragraphs 26 and 29 and even his prayer for
relief at the end, but essentially what he asked for is in order
declaring that the threshold has been reached for the termination
or relinquishment of declarant control over the Southern Highlands
Community Association and directing the Nevada Real Estate Division
to order declarant to terminate its control in accordance with the
CC&Rs and Nevada law. And, beyond that he says, he’s also entitled
to a declaratory judgement staying that declarant’s attempted
amended of the CC&Rs, that’s the Third Amendment that is -- gets a
lot of attention paid to it in the briefing here but the Third
Amendment of the CC&Rs to increase the maximum number of units for
development in Southern Highlands was invalid.

So he brought claims asking the Court to declare that the
Third Amendment was invalid and that the declarant control period
should be determine to be old. That was litigated and decided on
the merits by Judge Jones previously in which he dismissed Mr.
Kosor’s case. I think we attached both, Judge Jones’s order and
the transcript from that hearing where it was decided. And
essentially, he said that NRED’s interpretation of NRS 116 which

they are the administrative entity that is tasked with the

3
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interpretation of NRS 116 under Nevada statutes was correct or at
least was not arbitrary and deprecious in their report.

The Court is required to give it deference and so those
issues whether the Third Amendment to the CC&Rs was valid or not
and whether the declarant control period should have ended, were
litigated to completion on the merits in the prior case. Now, Mr.
Kosor after that case was dismissed went out and got Mr. McCarley
to join with him and subsequently filed this suit not naming NRED
but instead naming the Southern Highlands Community Association at
first and then, I think, after Your Honor granted a -- I don’t know
if it was a motion to dismiss or what the title of that motion was
but then subsequently came back and added Southern Highlands
Development Corp. So here we are.

So litigating now the exact same issues that were already
decided previously and Mr. Kosor in his opposition -- sorry, Mr.
Kosor and Mr. McCarley in their opposition claim that this is not
an issue preclusion situation because they’ve added Mr. McCarley
and there are new issues that arouse last year. So, you know, we
address in our reply, Jjust by adding Mr. McCarley does not get them
around issue preclusion because you have adequate representation by
Mr. Kosor in the prior lawsuit.

Essentially, he and Mr. McCarley are asserting the exact
same claims and standing in the exact same shoes and he is a home
owner asserting these claims against NRED in the prior suit. At
certainly, adequately represented Mr. McCarley’s interest there so

as far as probity and issue preclusion and that part of the
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analysis goes, when you look at adequate representation it’s
certainly fulfilled. And so looking at this you have these issues,
as I’'ve said before which are exactly the same between the prior
lawsuit and this. Now, these claims -- well, we filed that one
against NRED and this one is against different parties but, again,
if you got back and look at the complaints both in that case and
this one, they’re requesting the exact same relief, on the exact
same basis.

For those reasons, it is -- these claims in this case are
precluded because of the prior litigation. I mean, it’s essentially
what they’re doing a collateral attack on Judge Jones’s order in
that case. Now, they also have an appeal that’s currently pending
on that and frankly, I’11 say i1if you’re going to attack Judge
Jones’s order that’s the way to do it, not file a new case and try
to get a different District Court to make a different decision on
the exact same issues. So that’s issue preclusion.

Now, on these claims on the opposition that there are new
facts, new issues that have arisen in the last year. One, new
factual issues that could have been litigated on a prior case
should have been, but to the extend there are new issues and, I
think, the claims that there’ve been additional units that have
been sold that make the calculous of whether or not the units
convey math now meets the threshold, that is an issue that is
required by Nevada law to be brought before NRED. And as a matter
of fact, I believe Mr. Kosor has a complaint in front of NRED that

is currently pending. I’'11l tell you this because it got raised in
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the opposition, we have other litigation with Mr. Kosor in which I
took his deposition.

I think it was back in March, in which he said at that
time, oh, I filed a new complaint with NRED about the declarant
control period. And so to the extent that there is a complaint
pending with NRED, over the declarant control period especially
relating to units conveyed in 2020. He is required by Nevada law
to exhaust his administrative remedies and that would be exhausting
the complaint in front of NRED before bring these claims before the
Court.

So to the extent that he’s trying to re-litigate the
issues that he brought before Judge Jones, those are clearly
precluded by issue preclusion. And, to the extent that he’s trying
to litigate new issues that came forward in 2020, he’s required to
bring those before NRED and exhaust its administrative remedies
before he comes to this Court. And so for both of those reasons,
you know, anything that he has now —-- that these Plaintiffs have
brought before you, should be dismissed. And that’s the -- I
think, the gist of where we are.

THE COURT: Was the Association a party to the case in
front of Judge Jones?

MR. MERSERVY: ©No. No, Your Honor. The only party on
the other side was Nevada Real Estate Division.

THE COURT: Doesn’t that preclude me from saying that
issue preclusion applies, I mean, if the parties are different. I

understand that the issue is the same or that some of the issues
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are the same, anyway. But, I mean, I don’t know that I can do
issue preclusion if the parties are different.

MR. RULIS: I believe you can because, again, it’s
accessing an adequate representation. I think that goes both ways,
both for the Plaintiff and for the defense. Was the defendant’s
position being adequately represented in that case? Absolutely.

It was because NRED has stated the exact same thing that we believe
which is that NRED has the right to make this determination. They
did so, they interpreted NRS 116 and said, the statute of
limitation applies.

Now, they tried to -- I mean, that’s the thing is we’re
here arguing again whether or not the statute of limitations on
challenging the third amendment applies; that’s exactly the issue
that was briefed and decided by Judge Jones. And so as far as
adequate representation goes, it goes both ways, both for plaintiff
and for defense. And I’'ll say this, no, we weren’t a party to that
case but that’s a litigation strategy that plaintiff chose and just
because they chose not to bring us in doesn’t mean that we are
precluded from asserting issue preclusion.

I'd also say this, I think any issue preclusion analysis
is not required to be one for one. The issue preclusion is the
party that is precluded from bringing up the same issue, that’s the
important analysis as far as are they precluded from litigating
that issue again. It’s kind of like in a strict liability,
products liability lawsuit, you can have multiple plaintiffs in

multiple different lawsuits and it’s all the same defendant and if
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the defendant loses in one lawsuit, they’re precluded from
litigating that liability issue and subsequent lawsuits even though
it’s a different plaintiff.

MR. MESERVY: Your Honor, there is an issue of probity
here and the law is pretty clear that to have probity there has to

be a certain legal relationship. And that doesn’t exist between

Mr. Kosor and Mr. McCarley. It also doesn’t exist between NRED or
Nevada Real Estate Division -- I sometimes call it NRED, I
apologize —-- and the HOA or the developer. On top of that there

are new issues here.

So I don’t know why we keep spinning around this -- why
counsel keeps spinning around on this issue. This isn’t just about
that third amendment and its validity which is as -- has been
mentioned already up on the -- up before the Court of appeals and
which we believe with all deference to Judge Jones that he got it
dead wrong. There’s outside issues, in fact, it just came to my
attention this morning that in some of the correspondence with the
county that the numbers for the units actually exceeded the
threshold, the 75% threshold of the 9,000, even before the third
amendment was adopted.

And now again we have numbers in 2019 - 2020 that all --
we received subsequent to that action against Nevada Real Estate
Division that show, okay, there’s been breaches then, even if the
third amendment was valid which we, again, don’t believe was. No
one has ever argued it was, no Court has ever found that the third

amendment does not violate NRS 116. And, no one has ever argued
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that it doesn’t because it cleanly and clearly on its face does.
What’s been argued is a -- you know, whether Mr. Kosor and not Mr.
McCarley but Mr. Kosor could compel Nevada Real Estate Division
which has non-exclusive jurisdiction to investigate only to perform
that investigation. They refused to do it.

I want to bring up -- yes, Mr. Kosor, not Mr. McCarley --
well, Mr. Kosor did submit these 2019 - 2020 claims to Nevada Real
Estate Division as he had previous claims of violations. Nevada
Real Estate has never gone to the merits and figured out what the
count was, never. And, recently he got his denial where they say
because you’re -- and he filed before he filed it in this Court.
But they’ve sent him this statement saying that they’re not going
to investigate again. Okay.

So this is kind of a red herring issue. The bigger
picture here is that the declarant has maintained control of this
association. Declarant appoints 3 out of 5 seats on the
association board and because it does that, the declarant’s
interest are protected, period. Meanwhile, homeowners, Mr. Kosor
or Mr. McCarley and others like San Manino [phonetic] who’s spoken
out publically about this, are being denied the ability to have
control over their association. And, the legislature clearly
intended for there to be a transfer of control. 1It’s been more
than 20 years and still that control has not transferred.

They are not -- if you look in their briefs, they aren’t
giving you here’s the numbers and why you’re wrong, they’re saying

we have to go back and get in line and -- NRED, even though - even
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if at best case scenario, NRED is going to come back and go to the
Court for the injunctive relief. But, again, this Court has
original jurisdiction under the constitution and the statute does
not give NRED exclusive jurisdiction. It only gives it limited
jurisdiction for the purpose of investigating and then the
commission -- some limited jurisdiction but it’s not exclusive.

This Court has the ability to get to the merits of this
issue. To say, hey, what is the number? Does -- and this is a
fact issue, why hasn’t controlled transferred? And it should have.
And, why didn’t the board do anything to affect that? By the way,
Your Honor, if you’ll like to see the Nevada Real Estate Division,
I have that.

THE COURT: I believe you.

MR. MESERVY: This is a -- yeah, I mean, this is a really
-- the Supreme Court has indicated this is a real public issue and
certainly these homeowners deserve to have this -- their claim
looked at. We believe we brought a recognizable claim here.

THE COURT: Okay.

MR. SCHRAGER: Your Honor, Bradley Schrager with the
Association, may I speak?

THE COURT: Yeah. Go ahead, Mr. Schrager.

MR. SCHRAGER: Thank you, Your Honor. First of all, I
don’t have much to add to what my co-defendant’s counsel said on
the merits of the presumed argument, we joined those and we only
added to our reply because we thought that the opposition went

pretty far-field and we were in possession of certain information
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that we wanted to put before the Court regarding both, our
communication and Mr. Kosor’s communication with the planning board
about exactly how Mr. Kosor was attempting to arrive at the numbers
he was arriving at.

Now, putting all that aside -- we just wanted that for
the Court’s information, putting that aside, I want to reiterate,
the argument I made several months ago when Your Honor ordered that
the declarant be brought in, is that I'm not entirely sure why the
Association itself is in this case. There appear to be no
affective relief that can be granted that there’s no [indiscernible
— audio distortion] between the real parties here making these
particular arguments but there’s really nothing for the association
to do. This is a waste of our time and our resources and the only
-- even a fair reading of the complaint chose that the only real
relief or request pointed toward the association is a breach of
fiduciary duty claim for not challenging the 2005 third amendment.

Now, breaches of fiduciary have a three-year statute of
limitations under Nevada law and so even i1f we were to count that
as occurring after the one-year statute of limitation expired on
challenging the third amendment; that was 2006, that would take us
to 2009. Both of the plaintiffs bought their homes in 2010; in
2012, respectively; which would have put them on notice of the
contents of the CC&R which take us at most up to 2015. Even in the
most generous reading of Mr. Kosor’s own claims that he started to
complain to NRED about this in 2016, would take us to 2019 for

statute of limitations. There’s effectively no claim against the
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association for which relief can be granted that remains wviable. So
I would ask that the association be dismissed outright from this on
that particular grounds.

Let me also say, counsel has made a number of -- what I’d
call arguments -- they’re representations regarding original
jurisdiction or the no Court has ever blessed the third amendment;
that’s a meaningless statement. There’s no [indiscernible - audio
distortion] from affirmative Court statements regarding the 2005
amendment. There is a period in which amendments can be
challenged, if not, then not. There’s no need for an affirmative
declaration every time somebody amends a CC&R, that’s a pointless
statement.

But if counsel is also saying that there’s new
information and that NRED does have Jjurisdiction, however limited -
- however limited counsel wants to claim NRED’s jurisdiction is to
only investigation or some other activity. Absolutely, there is a
process by which we challenged administrative decisions through a
petition for judicial review that has particular procedures and
forums and the record will be before this Court and the Court can
say whether NRED got it right or wrong. It is not an opportunity
for a fresh lawsuit because of some sort of deeply held belief the
Courts have original jurisdiction. That is not how the law works
in Nevada. I don’t think that’s how the law works anywhere.

So on that basis, not only do I join my colleague’s -- my
co-defendant counsel’s comments regarding this matter as far as the

jurisdictional issue preclusion and otherwise. I would ask that

12

Michael Kosor, Jr., v. Southern Highlands Community Association
CASE #A-20-825485-C

AAO0OQ

64K



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the association be allowed to go up about its way and not served as
a Potemkin[phonetic] defendant that would stand in the way, for
example, of issue preclusion because there’s no there, there for
the Association anyway. So with that, Your Honor.

MR. MESERVY: Your Honor, if I may.

THE COURT: Okay.

MR. MESERVY: You know, part of the relief we’re seeking
here is injunctive relief because the association has a statutory
duty after the automatic termination of the declarant control
period to hold an election, to elect those other three seats; they
aren’t doing that. They have no intention of doing that, they

continue to delay doing that after many many years. You know, so -

THE COURT: I think there was an election that was held
just not too long ago because I think I -- the last order that I
entered in this case, there was an issue about the election and I
said that it was moot because the election had happened by the time
the hearing happened.

MR. MESERCY: Correct. Correct, Your Honor.

MR. RULIS: It was, Your Honor.

MR. MESERCY: And that election was for one seat of the
five seats.

MR. RULIS: Mr. Kosor --

MR. MESERCY: If I may continue -- there are two seats
consistently elected. There are three seats consistently

appointed. Even in their briefs, the declarant -- there seems this
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indication by the board that they think the declarant runs things
because he appoints three of those five seats which is the
majority. Meaning that he can always overrule anything that the
homeowners elected officials decide on. That’s actually not --
first of all, they shouldn’t be doing that because the declarant
has the opportunity or had the opportunity to appoint but not to
control, so to speak, not to -- the board has a fiduciary duty to
not just the declarant but all homeowners, all owners. And so
that’s important because the board isn’t acting that way, one and
two, the declarant is continuing to control this board by those
three seats that he appoints. Some of whom are not even appointees
from the community, they are appointees from outside of the
community.

Imagine you’re living in an HOA and, you know, the people
running it, controlling it, determining how your home life, you
know, is affected in your community, are not even living in your
community and you don’t get to elect them; that’s what’s going on
here. And, so these homeowners want accountability, they want the
numbers, they want the determination that, yeah, there should be a
shift here. The control should go so that all five -- every seat
should be elected by the people living in the community; that’s
what this is about.

MR. RULIS: So Your Honor, let me -- I guess since it’s
my motion I get the last word.

THE COURT: You do.

MR. RULIS: So let me address a couple of things. One,
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which I think everything that Mr. Kosor’s counsel just argued has
nothing to do with this motion to dismiss and he wants to bring up
what the exact unit counts are and those are factual issues that
are not part of the motion to dismiss; we’re talking about legal
arguments. But let’s be clear here, so let me address some of the
things that he just said. Everything that the declarant does which
is being able to appoint three of the five board of directors is
specifically allowed under Nevada statutes, they’re following the
statutes. And they’re going to claim that he can’t do it because
the threshold has been reached. But until the threshold has been
reached and obviously we have a difference of opinion on that but
under the statue he’s permitted to do that. The declarant -- I say
he -- the declarant, the Southern Highlands Development Corp. is
absolutely entitled to do that under the statutes.

And, that’s the thing, is what we have is we have Mr.
Kosor who filed complaints with NRED in 2016, 2017, you know, these
are —-- and by the way, these are I think 3 of about 20 different
complaints, excuse me, that might be a little excessive but it is
at least 11 that he’s filed in which NRED has said there’s no
further follow up. And, when he says that they don’t have
exclusive jurisdiction, nobody is arguing that NRED has exclusive
jurisdiction, what we’re arguing is that NRED and the commission
that they’re part of are directed in NRS 116 to investigate and
interpret those and under Nevada law which we cite in our briefs,
the administrative agency that is given the directive to interpret

Nevada statutes is entitled to deference by the Court; that’s
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Nevada law. That’s not statute but that’s case law and that’s from
the Supreme Court.

And what they’ve said is that, you’re out of time and
that’s the thing, they keep saying -- Mr. Schrager said it, and
I'11l reiterate counsel said you don’t have a Court that’s made an
affirmative declaration that the third amendment was valid. He
said no body is arguing that it was valid except for they came in
here with Judge Jones and specifically argued that it wasn’t wvalid.
And, what Judge Jones said is you’re precluded by the statute of
limitation -- that’s the whole purpose of statute of limitations is
you have a period of time to challenge something and if you don’t
do it in that time, you’re out of luck. I mean, we can go through
the policy and the reasons for statute of limitations but I don’t
think Your Honor needs us to do that.

The fact of the matter is there’s a statute of
limitations in NRS 116, it says you get a year to challenge it,
they argued that they -- that the third amendment wasn’t valid to
Judge Jones previously and he said, the statute of limitations
precludes you from pursuing that. He dismissed their case, they’re
trying to ask you to do the exact same thing in this case and
that’s why we’re here on issue preclusion.

So, you know, and a couple things, Mr. Meservy talked
about issue preclusion and that, you know, Mr. McCarley is a new
party as we talked about but, again, I direct Your Honor to take a
look at page 8 of our reply and it’s lines 2 through 13 which

specifically address adequate representation and specifically you
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have Bower versus Harrah’s Laughlin which is a Nevada case that
talks about a nonparty i.e. Mr. McCarley can be adequately
represented for purposes of an issue preclusion analysis, and he
certainly has been.

As plaintiffs even say in their own opposition, they are
in the same boat. They are -- and I'm reading from page 12 of the
opposition. They are two homeowners who are trying to obtain
accountability for violations of the CC&Rs and NRS 116. They’re
asking for the exact same thing that Mr. Kosor asked for in front
of Judge Jones and that’s why it’s issue preclusion.

MR. MESERVY: Your Honor, if I may.

THE COURT: No. You don’t get to keep going. You’ll
just keep going back and forth. He gets the last word. I’m going
to do a written decision on it, guys? Hopefully you’ll get
something -- I’'m not going to say by the end of this week --

MR. SCHRAGER: I get it.

THE COURT: End of next week.

THE RULIS: Understood. Thank you, Your Honor.

MR. MESERVY: Thank you, Your Honor.

THE COURT: Thanks, guys.

MR. SCHRAGER: Thank you, Your Honor.

MR. MESERVY: Your Honor, would you want to keep this
Nevada Real Estate written decision?

THE COURT: Sure. I mean, is that something that
everybody has seen?

MR. RULIS: I have not seen it.
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MR. MESERVY: I don’t believe so.

THE COURT: Why don’t you show him?

MR. MESERVY: Yeah.

THE COURT: I don’t think anybody is going to dispute it
is what it says it is. 1Is that a copy for me or you need a copy?

MR. MESERVY: You can have this copy, Your Honor.

MR. SCHRAGER: I’'m sure counsel will send me one on his
first opportunity, Your Honor.

THE COURT: Just make sure that everybody gets a copy.

MR. MESERVY: Yeah. Absolutely. We’re happy to do that.

MR. RULIS: So I guess, my only concern, Your Honor, if
you’ re going to take this into account, is there are some things
that I certainly want to discuss that are in this letter. That I
don’t -- I mean, there’s a whole lot that goes with this letter
that we have no knowledge of.

MR. SCHRAGER: Yeah, that’s a fair objection.

THE COURT: 1It’s a denial on an NRED claim; right?

MR. RULIS: Well -- so that’s the thing, in here it says,
on the same claim that’s pending. So it appears that there’s
another claim, this one is a denial but it appears that there’s
another claim that’s pending.

MR. MESERVY: 1It’s referring to the District Court case,
this case. And, the NRED is saying because you have filed with the
District Court which was done subsequent to him filing with NRED;
they are not going to extradite the jurisdiction, essentially.

THE COURT: Okay.
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MR. RULIS: Right. And, I guess, my objection is just, I
have no idea, we’re not a party. I mean, we have not -- I’ve never
seen it, I haven’t heard any of the communications, read any e-
mails so to the extent that that’s what the representations are
being made -- Mr. Meservy has his own representation of what’s
going on and obviously, that tends to differ than mine so I’11 just
reserve that.

THE COURT: All right, guys. Thank you. Have a good
day. Thanks, guys.

MR. MESERVY: Thank you, Your Honor.

MR. RULIS: Thank you.

[Proceeding concluded at 10:59 a.m.]

*x K*x k* k* * %

ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video proceedings in the above-entitled case
to the best of my ability.
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Vanessa Medina
Transcriber
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KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA
MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: XXX
Nevada resident; DOES I through X,
inclusive
NOTICE OF ENTRY OF ORDER
Plaintiffs, GRANTING IN PART AND DENYING
VS. IN PART, DEFENDANT SOUTHERN

HIGHLANDS DEVELOPMENT
SOUTHERN HIGHLANDS COMMUNITY | CORPORATION’S MOTION TO
ASSOCIATION; SOUTHERN DISMISS PLAINTIFFS’ AMENDED

HIGHLANDS DEVELOPMENT COMPLAINT REQUESTING
CORPORATION; DOES I through X, INJUNCTIVE AND DECLARATORY
inclusive RELIEF

Defendants.

TO: Plaintiffs; and,
TO:  Their respective counsel:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE an Order Granting in Part and
Denying in part, Defendant Southern Highlands Development Corporation’s Motion to Dismiss
/17
/17
/17

-1-
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Plaintiffs” Amended Complaint requesting Injunctive and Declaratory Relief was entered in the above
referenced matter on May 28, 2021. A copy of said Order is attached hereto.
Dated this 2" day of June, 2021.
KEMP JONES LLP

/s/ Nathanael Rulis
J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Defendant Southern Highlands
Development Corporation
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Kemp JONES, LLP

3800 Howard Hughes Parkway, 17" Floor

CERTIFICATE OF SERVICE

I hereby certify that on the 2" day of Junes, 2021, I served a true and correct copy of the
foregoing NOTICE OF ENTRY OF ORDER GRANTING IN PART AND DENYING IN PART,
DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION’S MOTION
TO DISMISS PLAINTIFFS’ AMENDED COMPLAINT REQUESTING INJUNCTIVE AND
DECLARATORY RELIEF via the Court’s electronic filing system only, pursuant to the Nevada
Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties currently on the

electronic service list.

/8/Ali Augustine
An Employee of Kemp Jones, LLP
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ELECTRONICALLY SERVED
5/28/2021 4:47 PM

Electronically Filed
05/28/2021 4< 47 PM
W .96&4—«\_
DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA
-00o0-

MICHAEL KOSOR, JR., a Nevada

Resident; HOWARD CHARLES

MCCARLEY, a Nevada Resident;

DOES I through X, inclusive,
Plaintiffs, CASE NO.: A-20-825485-C

DEPT. NO.: XXX

VS.

SOUTHERN HIGHLANDS
COMMUNITY ASSOCIATION;
SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION;
DOES I through X, inclusive,

ORDER

Defendants.

N/ N/ N N N/ N N N N N N N N N N N N

INTRODUCTION

The above-referenced matter came on for a hearing on May 27, 2021 with regard

to Defendant, Southern Highlands Development Corporation’s Motion to Dismiss, and
Southern Highlands Community Association’s Joinder. After reviewing the pleadings
and papers on file, and hearing oral argument on behalf of all involved parties, the
Court enters this Order
FACTUAL AND PROCEDURAL HISTORY

The matter involves Southern Highland’s 2005 Third Amendment to the

Covenants, Conditions, and Restrictions (“CC&Rs”). Plaintiffs are both current
residents of Southern Highlands. Plaintiff Kosar has been a resident since 2012 and
Plaintiff McCarley since 2010. Upon closing on their respective houses, Plaintiffs
received and acknowledged receipt of the Community’s governing documents,
including the CC&Rs, as required under NRS 116.41095. The CC&Rs would have
included the Third Amendment, dated September 27, 2005, and recorded on October
6, 2005. Based on the authority set forth in Section 23 of the CC&Rs, the Third

Amendment altered the number of “Maximum Units” from 9,000 to 10,400.

Case Number: A-20-825485-C
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Since moving in, Plaintiff Kosar submitted various complaints to the Southern
Highlands Community Association (“the Association”) and at least two complaints to
the Nevada Real Estate Division (“the Division™) in 2016 and 2017 based on his
interpretation of the unit count and related to alleged termination of the declarant
control period.

Plaintiff Kosor previously argued that (1) the Third Amendment was invalid and
(2) pursuant to the 2015 ratified budget of the Association, the declarant control period
had terminated. (See Judge David Jones Order of 3/11/19 at FOF  4-6.) The Division
closed both complaints finding no good cause to pursue the matter as the applicable
one-year statute of limitations on any challenge to the 2005 Third Amended had long
since run. (Seeid. at FOF 5-6).

Kosar filed a Complaint for Declaratory Relief against the Division in the District
Court on July 25, 2018. Kosor v. Nevada Real Estate Division Case No. A-18-778387-C.
The Division filed a Motion to Dismiss on November 19, 2018, and a hearing occurred
on January 16, 2019. Judge David Jones granted the Division’s Motion to Dismiss on
March 11, 2019, finding “that the Division’s decision to dismiss the First and Second
Complaints were proper under the relevant sections of NRS 116 as they were time
barred” pursuant to both NRS 116.2117(2) and NRS 116.760(1). Kosar appealed the
decision, which is currently pending in the Nevada Supreme Court.

On November 24, 2020, Plaintiffs Kosor and McCarley filed their complaint in
this matter, and filed an application for temporary restraining order and/or motion for
preliminary injunction on December 1, 2020, seeking to enjoin an election of board
members of Defendant Association. On December 2, 2020, the Association filed its
motion to dismiss pursuant to NRCP 19, arguing that Plaintiffs failed to name parties
indispensable to resolution of this action and the sought-after relief—here, the
Southern Highlands Development Corporation, who developed property in question
and remains the current declarant of Southern Highlands (the “Declarant”). This Court
held a hearing on the matter on December 15, 2020, and issued an Order on January
15, 2021, finding that 1) the election had already occurred, and consequently, the
requested injunction to stop the 12/3/20 election was moot; and 2) the Plaintiffs had
failed to join a party indispensable to the resolution of this action, and the Court

ordered Plaintiffs to amend their complaint to join the Declarant.
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Plaintiffs filed an Amended Complaint on January 25, 2021. Defendant
Association was served on March 17, 2021. Defendant Declarant was served with a copy
of the Summons and Amended Complaint on March 23, 2021.

Declarant filed the present Motion to Dismiss on April 13, 2021, which the
Association joined on the same day. Plaintiffs filed their Opposition on April 30, 2021.
On May 12, 2021, Declarant filed its Reply in Support of the Motion and the Association
filed a Joinder to the Reply.

SUMMARY OF LEGAL AND FACTUAL ARGUMENTS
Defendant Southern Highlands Development Corporation’s (“Declarant™)

Motion to Dismiss Plaintiff’'s Amended Complaint is premised on three arguments: (1)
the Nevada Real Estate Division has the sole discretion to interpret NRS 116; (2)
Plaintiff's claims are time barred under NRS 116.117(2), and (3) Plaintiff’s claims are
barred by Issue Preclusion.

First, Declarant contends that it is the role of the Real Estate Division to
regulate, administer, and interpret the statutes as set forth NRS 116. See State Dept. of
Business and Industry Financial Institutions Div. v. Nevada Assn Ser., 128 Nev. 362,
368, 294 P.3d 1223, 1227 (2012). In addition, Nevada courts are instructed to give
great deference to an agency’s interpretation of a statute it is authorized to execute. See
Nuleaf CLV Dispensary, LLC v. State Dept. of Health and Human Seruvs., Div. of Pub.
& Behavioral Health, 414 P.3d 305, 308 (2018). Declarant argues that the Court
should defer to the Division, which has already adjudicated two of Plaintiff's complaints
regarding the invalidity of the Third Amendment to the CC&R’s and alleged
termination of declarant control period, and found them time barred under NRS
116.2117(2) and NRS 116.760(1).

Second, Declarant argues that Plaintiffs’ claims are time barred pursuant to NRS
116.117(2), which imposes a 1-year statute of limitations for actions such as the present.
As such, any challenge to the Third Amendment, which became effective on October 6,
2005, needed to have been brought no later than October 6, 2006. Declarant also
argues that Plaintiff’s action loses credence since both moved into Southern Highlands

five and seven years respectively after the Third Amendment was adopted.
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Lastly, Declarant argues that Plaintiffs’ claims are barred under the doctrine of
issue preclusion. “[I]ssue preclusion is applied to conserve judicial resources, maintain
consistency, and avoid harassment or oppression of the adverse party.” Alcantara ex
rel. Alcantara v. Wal-Mart Stores, Inc., 130 Nev. 252, 321 P.3d 912 (2014). Further,
Declarant argues issue preclusion exists here because: (1) the prior litigation contained
identical issues; (2) the initial ruling was based on the merits and final; (3) Plaintiff
Kosar was a party in the prior litigation and Plaintiff McCarley was adequately
represented by Plaintiff Kosar’s interest; and (4) the issues were actually and
necessarily litigated. Citing Five Star Capitol Corp. v. Ruby, 124 Nev. 1048, 1055, 194
P.3d 709, 713 (2008).

According to Declarant, the issues in this case are identical to the issues in
Plaintiff Kosar’s 2018 action. In 2018, Plaintiff Kosar sued the Division:

(A) For declaratory judgment stating that Declarant’s attempted amendment of
the CC&Rs to increase the maximum number of units for development in
Southern Highlands was invalid;

(B) For a declaratory judgment stating that the conditions giving rise to the
termination of Declarant control over the Southern Highlands Community
Association have been satisfied;

(C) For a declaratory judgment stating that the termination of Declarant control
over the Southern Highlands Community Association is required under the
applicable CC&Rs and Nevada law.

Declarant argues that here, Plaintiffs’ Amended Complaint seeks:

(A) A declaration of the rights of Plaintiffs, including a declaration that

(1) the threshold unit count for the termination of the Declarant’s control over
the Association has been met and (2) the “Third Amendment” was invalid ab
initio and that must be served pursuant to section 25.5 of the CC&Rs.

Declarant argues that Judge David Jones’s Findings of Facts and Conclusions of
Law and Order, which granted the Division’s Motion to Dismiss, was based on the
merits and final. This is evidenced both by a file-stamped copy of Judge Jones’s Order
and a portion of the certified hearing transcript, which Declarant provided for this
Court’s review. Further supporting Declarant’s argument that Judge Jones’ Order was
a final judgment on the merits, Plaintiff Kosar is currently appealing that Order.

Declarant argues that although Plaintiff McCarley was not a party in the prior
litigation, Plaintiff Kosar adequately represented both of their interests and other

Southern Highlands residents’ interests.
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Declarant contends that because the issues were actually and necessarily
litigated first by the Real Estate Division and then upheld by Judge Jones, it should be
clear that all issues, especially the challenge to the Third Amendment to the CC&R’s,
are barred by issue preclusion.

The Court notes that the Defendant Association joined Declarant’s Motion.
Plaintiff argues against dismissal because (1) this Court has original jurisdiction and
related discretion over the case; (2) Declarant’s Motion misapplies Nevada Law; (3)
Plaintiffs stated multiple claims upon which relief can be granted; (4) the case before
Judge Jones lacks preclusive effect and the issues are not identical and the parties lack
privity; and (5) dismissal would be adverse to the interests of justice.

In opposition, the Plaintiffs argue that this Court has original jurisdiction and
related discretion over the case. Nevada Const. Art. 6 § 6 states that the district courts
in the several judicial districts of the State have original jurisdiction in all cases
excluded by law from the original jurisdiction of justices' courts. Although the Division
may have discretion over breaches of NRS 116 before any other division of the executive
branch, Nevada district courts retain their original and constitutionally bestowed
jurisdiction and related discretion over cases involving breaches of NRS 116. Although
Nevada courts may give deference to the opinions of executive branch divisions,
Nevada courts should never allow arbitrary and capricious misapplications of Nevada
law to prevail.

Plaintiffs argue that Declarant’s Motion misapplies Nevada Law. Defendants do
not and cannot prove that the Association "adopted" the third amendment to the
CC&Rs, and consequently, NRS 116.2117(2) is inapplicable to any challenge to the
amendment. Plaintiffs argue that NRS 116.2117 indicates that an amendment to the
CC&Rs can only be done “by vote or agreement of the units' owners of units to which at
least a majority of the votes in the association are allocated.” Plaintiffs argue that in
this case, Declarant unilaterally executed and recorded the amendment. Section 2.25
of the CC&Rs mandates that any provision in violation of NRS 116 "shall be severed
here from." Therefore, the “attempted third amended was invalid ab initio.”

Plaintiffs argue that Judge Jones inexplicably and erroneously misapplied NRS

116.2117(2) and dismissed Plaintiff Kosar' s complaint for declaratory relief against
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NRED, which decision is pending on appeal to the Nevada Court of Appeals (Case No.
79831).

Plaintiffs argue that Defendants' motion fails to address the Plaintiffs' allegation
that even if the Declarant-adopted third amendment to the CC&Rs was valid, the
Defendants still failed to transfer SHCA Board control to the homeowners in 2019 and
2020.

Plaintiffs allege that the number of units on record exceeded the threshold for
termination of declarant control. Plaintiffs contend that their argument that
Defendants violated NRS 116.31032, in 2019 and 2020 are not barred by any statute of
limitations and no preclusive judgment against those claims exists to date.

Plaintiffs assert that NRS 116.2122 provides that “the declarant may not in any
event increase the number of units in the planned community beyond the number
stated in the original declaration.” Therefore, no credible factual dispute exists as to
whether Declarant violated the statute when it recorded the third amendment to the
CC&Rs in 2005.

Plaintiffs argue that the case before Judge Jones lacks preclusive effect and the
issues are not identical and the parties lack privity. Plaintiffs’ assert the present case
raises new claims for the first time of new violations of NRS 116.31032 and the CC&Rs
occurring in 2019 and 2020, as well as claims that the SHCA Board breached its
fiduciary duty and violated NRS 116.31034. Also, the parties in Plaintiff Kosar’s prior
case lack privity, such that applying issue preclusion would deny them their due
process rights, specifically Plaintiff McCarley. Plaintiffs only intended the Association
to be a Defendant in this case, and it would be manifestly unjust to dismiss the present
case for “bringing their first-ever claims against the Association, only because Kosar
has previously sought to hold accountable [the Division]....” Further, Plaintiffs only
added Declarant as a defendant because this Court ordered it to.

Finally, Plaintiffs’ instant claim of breach of fiduciary duty or re 2019 and 2020
breaches of NRS 116.31032 were not part of any judgment in Plaintiff Kosar’s earlier
case. Plaintiffs state that there was also no judgement regarding “whether the
Declarant’s unilateral execution and recordation of the third amendment to the CC&Rs

should be severed consistent with section 2.25 of the CC&Rs.”
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Plaintiffs contend that dismissal would be adverse to the interests of justice.
They claim that both Defendants “seek to silence [the] Plaintiffs and end any
investigation into control over the governance of that community.”

In reply, the Declarant argues that the Division’s 2017 ruling was neither
arbitrary nor capricious, and did not misapply NV Law. The Division sought guidance
from the Attorney General’s office as it relates to these two issues, and based on advice
from the Attorney General’s office, the Division determined Plaintiff Kosar was time
barred because the action was not brought within one year of the Third Amendment’s
recordation. The District Court already held that the Divisions’ ruling was not
arbitrary, capricious, nor did it misapply NV law.

The Declarant argues that if Plaintiffs have new evidence, they need to bring it
before the Division to determine whether the declarant control period has terminated
before they seek relief from this Court. Otherwise, they have not exhausted their
administrative remedies.

The Declarant argues that although the Plaintiffs have asserted new issues that
have not yet been litigated, it is clear that the issue as to whether the Third Amendment
to the CC&Rs is valid was fully and fairly decided in the prior case. Moreover, Plaintiff
McCarley’s absence from the prior litigation does not mean he was unrepresented.
Under the “adequate representation” analysis, as it relates to privity, a nonparty is
adequately represented “by someone with the same interests who [was] a party to the
suit.” Bower v. Harrah's Laughlin, Inc., 125 Nev. 470, 481, 215 P.3d 709, 717 (2009)
(internal citations and quotations omitted); see also Alcantara, 130 Nev. at 259, 321
P.3d at 917 (adopting the Restatement (Second) of Judgments “adequate
representation” test for privity in analyzing issue preclusion).

In the Association’s Joinder, it argues that Plaintiffs mistakenly believe that the
number of units as recognized by the Clark County Planning Department is
determinative as to whether or Declarant must transition control of the Association’s
Board of Directors to the Association membership. The Planning Department’s
recognition of a ‘unit’ is not intended to be determinative as to issues presented under
NRS 116. Accordingly, Plaintiffs are improperly focused on the total number of units as

recognized by the Planning Department rather than focusing on the total number of

.
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units actually conveyed from Declarant to someone or some party other than Declarant
for the purposes of accurately applying NRS 116.31032.

The Association also argues that the Plaintiffs’ claims against Association are
barred by a 3 year statute of limitations pursuant to NRS 11.190(3)(d), which provides
that claims for fraud or mistake are limited to three years from the date discovery of the
fraud or mistake. (see In Re Amerco Derivative Litigation, 127 Nev. 196, 252 P.3d 681
(2011), wherein the Court held, “[a] breach of fiduciary duty is analogous to fraud, and
thus, Nevada applies the three-year statute of limitation set forth in NRS 11.190(3)(d).”)
FINDINGS OF FACT AND CONCLUSIONS OF LAW

“A complaint must set forth sufficient facts to establish all necessary elements of

a claim for relief.” Hay v. Hay, 100 Nev. 196, 198 (1984). NRCP 12(b)(5) provides that
a Defendant can request a dismissal by motion for the failure to state a claim upon
which relief can be granted. Such motions are proper where it appears to a certainty
that the Plaintiff is entitled to no relief under any set of facts that could be proved in
support of the claim. See Bratcher v. City of Las Vegas, 1123 Nev. 502 (1997).

For the purpose of considering a Rule 12(b)(5) motion, the charge of the
complaint is accepted as true. See Conway v. Circus Circus Casinos, Inc., 116 Nev. 870,
873 (2000). However, the Court is “not bound to accept as true a legal conclusion
couched as a factual allegation.” Papasan v. Allain, 478 U.S. 265, 286 (1986); see also
George v. Morton, 2007 WL 680787, at *6 (D. Nev. March 1, 2007) (stating that
conclusory legal allegations and unwarranted inferences will not prevent dismissal).
Therefore, dismissal is proper where the allegations are insufficient to establish the
elements of a claim for relief. See Brent G. Theobald Const., Inc., v. Richardson Const.,
Inc., 122 Nev. 1163, 1166 (2006)(abrogated on other grounds by Buzz Stew, LLC v. City
of N. Las Vegas, 124 Nev. 224 (2008)). Further, a complaint should only be dismissed
“if it appears beyond a doubt that it could prove no set of facts, which, if true, would
entitle it to relief.” Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228 (2008).
See also Blackjack Bonding v. Las Vegas Mun. Ct., 116 Nev. 1213, 1217, 14 P.3d 1275,
1278 (2000) (disavowing several court decisions that required a showing of proof
beyond a reasonable doubt, and holding that the correct standard is a showing beyond
a doubt).

.
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If, on a motion to dismiss, under NRCP 12(b)(5), the Court considers matters
outside the pleadings, the motion must be treated as one for summary judgment under
Rule 56. NRCP 12(c); see also Stevens v. McGimsey, 99 Nev. 840, 841 (1983).
Summary judgment is “appropriate when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the court
demonstrate that no genuine issue of material fact exists, and the moving party is
entitled to judgment as a matter of law.” Wood v. Safeway, Inc., 121 Nev. 724, 731
(2005). When evaluating facts for the purpose of Summary Judgment, a factual dispute
is genuine, and therefore summary judgment is inappropriate, when the evidence is
such that a rational trier of fact could return a verdict for the nonmoving party. Id.
Further, it is not a judge’s function, at the summary judgment stage, to “weigh the
evidence and determine the truth of the matter.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 249 (1986).

“[1]ssue preclusion is applied to conserve judicial resources, maintain
consistency, and avoid harassment or oppression of the adverse party.” Alcantara ex
rel. Alcantara v. Wal-Mart Stores, Inc., 130 Nev. 252, 321 P.3d 912 (2014). In order for
an issue to be precluded in a subsequent action, the moving party must show:

1. The issue decided in the prior litigation must be identical to the issue

presented in the current litigation.

2. The initial ruling must have been on the merits and have become final.

3. The party against whom the judgment is asserted must have been a party or in

privity with a party to the prior litigation.

4. The issue was actually and necessarily litigated.

Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008).

Issue preclusion can only be used against a party whose due process rights have
been met by virtue of that party having been or in privity with a party in the prior
litigation.” Alcantara, 130 Nev. at 259, 321 P.3d at 917 (quoting Bower v. Harrah'’s
Laughlin, Inc., 125 Nev. 470, 481, 215 P.3d 709, 718 (2009)). The Nevada Supreme
Court has recently “adopted the Restatement (Second) of Judgments § 41, which
additionally recognizes privity under an ‘adequate representation’ analysis, but this
applies only to persons who represent a litigant’s interests.” Mendenhall v. Tassinarti,
133 Nev. 614, 619, 403 P.3d 364, 370 (2017) (citing Alcantara v. Wal-Mart Stores, Inc.,
130 Nev. 252, 261, 321 P.3d 912, 917 (2014)). Adequate representation applies “when a

nonparty was adequately represented by someone with the same interests who [was] a
9

.

NAOOOGBR7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

party to the suit.” Bower v. Harrah’'s Laughlin, Inc., 125 Nev. 470, 481, 215 P.3d 709,
717 (2009).

An issue is necessarily litigated when “the common issue was ... necessary to the
judgment in the earlier suit.” Id. (quoting Frei v. Goodsell, 305 P.3d 70, 72 (Nev. 2013)
(quoting Univ. of Nev. v. Tarkanian, 110 Nev. 581, 599, 879 P.2d 1180, 1191))).

The Court notes that Judge Jones previously entered an Order in which he
stated the following:

“NRS 116.2117(2) states that ‘[n]o action to challenge the validity of an
amendment adopted by the association pursuant to this section may be brought
more than 1 year after the amendment is recorded.’ . . . Here, the Division
dismissed the Second Complaint as untimely, pursuant to NRS 116.2117(2). The
Court agrees with the Division’s interpretation of the statute. Plaintiff . . . did
not submit the Second Complaint until twelve years after it was recorded. Thus,
the Division’s decision to dismiss the Second Complaint did not exceed its
powers, nor was it arbitrary and capricious.’ . . . The Division’s dismissal of the
First Complaint, though a year earlier, was also proper based on the reasoning in
the above paragraph. . . This Court also finds that Plaintiff’s First and Second
Complaints were time barred pursuant to NRS 116.760(1). ... "”

See Findings of Fact, Conclusions of Law, and Order, filed 3/11/2019, in Case A-18-
778387.

This Court finds and concludes that issue preclusion applies here because the
issue of whether the Plaintiff’'s challenge to the Amendment was timely or not, was
previously addressed by Judge Jones, and that same identical issue is raised in the
instant case. That the same issue was resolved in the prior litigation, and the party
against whom the judgment is asserted (Kosor and McCarley) were parties or in privity
with a party to the prior litigation. And the issue was actually and necessarily litigated.
Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1055, 194 P.3d 709, 713 (2008). The
Court agrees with the Defendants that Kosor “adequately represented” the interests of
himself, McCarley, and other similarly situated homeowners. Bower v. Harrah's
Laughlin, Inc., 125 Nev. 470, 481, 215 P.3d 709, 717 (2009). Because the Court has
relied on Judge Jones’ Order in Case 778387, as a basis for the application of “issue
preclusion,” the Court must consider the pending Motion as one for Summary
Judgment under NRCP 56 instead of a Motion to Dismiss under NRCP 12.
Consequently, the “summary judgment” standard applies. The Court cannot find,

however, that a genuine issue of material fact remains with regard to the issue of

10
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whether the Plaintiff’s claim relating to the validity of the Third Amended CC&R’s, was
time barred. It has been determined that that challenge was time barred. Whether this
Court agrees that the Amendment was “adopted by the association” pursuant to NRS
116.2117(2), is irrelevant, as the issue has already been finally determined and is on
appeal to the appellate courts.

The Court further finds, however, that there are issues raised in the instant
Complaint which are not subject to issue preclusion, and which preclude the Granting
of a Motion to Dismiss and or for Summary Judgment. Specifically, Plaintiffs' have
alleged that even if the Declarant-adopted third amendment to the CC&Rs was valid,
the Defendants still failed to transfer SHCA Board control to the homeowners in 2019
and 2020. This issue does not appear to be addressed by Judge Jones’ Order, and
consequently, issue preclusion would not apply. Further, it does not appear that a
statute of limitations would preclude this issue from being litigated. Although the
Defendants have alleged that the Plaintiffs failed to exhaust their administrative
remedies, the Court was not provided sufficient evidence upon which to make such a
conclusion. Based upon these findings, Summary Judgment would be inappropriate
because genuine issues of material fact remain.

CONCLUSION/ORDER

Based upon the foregoing, and good cause appearing,

IT IS HEREBY ORDERED that Defendant, Southern Highlands
Development Corporation’s Motion to Dismiss, and Southern Highlands Community
Association’s Joinder thereto, are GRANTED IN PART and DENIED IN PART,

and the Motion is being treated as a Motion for Summary Judgment because the

Court’s evaluation was based at least in part, on information and documentation,
outside of the Motion.

The Motion is GRANTED to the extent that it seeks relief relating to a
determination as to the validity or non-validity of the Third Amendment to the CC&R’s,
as that issue was previously addressed by District Court Dept. 29, and that Court
determined that the challenge was untimely, and consequently, dismissal was
appropriate. Issue preclusion prevents this Court from re-addressing that issue. With
regard to the remaining issues addressed in the Motion, however, the Motion is

DENIED, as genuine issues of material fact remain, and/or, if the Court considers the
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remaining issues under a Motion to Dismiss standard, the Court cannot conclude

“beyond a doubt that [Plaintiffs] could prove no set of facts, which, if true, would entitle
[them] to relief.” Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228 (2008).

Dated this 28th day of May, 2021
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Jerry A. Wiese
District Court Judge
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CLERK OF THE COU
J. Randall Jones, Esq. (#1927) Cﬁfu—l& 'ﬁ"“’“"

Jjrj@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
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KEMP JONES, LLP

3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No.: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: XXX

Nevada resident; DOES I through X,
inclusive

Plaintiffs,
VS.

SOUTHERN HIGHLANDS COMMUNITY | DEFENDANT SOUTHERN
ASSOCIATION; SOUTHERN HIGHLANDS DEVELOPMENT

HIGHLANDS DEVELOPMENT CORPORATION’S ANSWER TO
CORPORATION; DOES I through X, AMENDED COMPLAINT
inclusive REQUESTING INJUNCTIVE AND
DECLARATORY RELIEF
Defendants.

Defendant SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION (“SHDC”), by
and through its attorneys of record, hereby files this Answer to Plaintiffs’ Amended Complaint
Requesting Injunctive and Declaratory Relief (“Amended Complaint”) and hereby responds and

alleges as follows:

I INTRODUCTION

1. Answering paragraph 1 of the Amended Complaint, SHDC does not have sufficient
knowledge or information upon which to base a belief as to the truth of the allegations contained

therein, and upon said grounds, denies each and every allegation contained therein.

-1-
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I1. JURISDICTION

2. Answering paragraph 2 of the Amended Complaint, SHDC denies the allegations
contained therein.

III. PARTIES

3. Answering paragraph 3 of the Amended Complaint, SHDC admits that Plaintiff Kosor
is a resident of Clark County, Nevada and is the owner of a home in the Southern Highlands master-
planned community. As to the remaining allegations in paragraph 3 of the Amended Complaint,
SHDC does not have sufficient knowledge or information upon which to base a belief as to the truth
of the allegations contained therein, and upon said grounds, denies each and every allegation contained
therein.

4. Answering paragraph 4 of the Amended Complaint, SHDC admits that Plaintiff
McCarley is a resident of Clark County, Nevada and is the owner of a home in the Southern Highlands
master-planned community. As to the remaining allegations in paragraph 4 of the Amended
Complaint, SHDC does not have sufficient knowledge or information upon which to base a belief as
to the truth of the allegations contained therein, and upon said grounds, denies each and every
allegation contained therein.

5. Answering paragraphs 5 and 6 of the Complaint, SHDC admits the allegations
contained therein.

IV.  FACTUAL ALLEGATIONS

6. Answering paragraph 7 of the Amended Complaint, SHDC admits the allegations
contained therein.

7. Answering paragraph 8 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the original CC&Rs referenced, therefore no
response is necessary as the document speaks for itself. To the extent the allegations accurately restate
the portions of the CC&Rs referenced, SHDC admits the document speaks for itself. However, to the
extent the allegations offer Plaintiffs’ interpretation of the CC&Rs, SHDC denies the allegations.

Furthermore, the Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’ claims to the

AA000674
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extent that it seeks relief relating to a determination as to the validity or non-validity of the Third
Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of any claim
seeking relief related to a determination as to the validity or non-validity of the Third Amendment to
the CC&Rs, this issue has already been dismissed by the Court and no further response is required by
SHDC.

8. Answering paragraph 9 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the original CC&Rs, the laws, or the regulations
referenced, therefore no response is necessary. To the extent the allegations accurately restate the
portions of the CC&Rs, laws or regulations referenced, SHDC admits the document, laws or
regulations speaks for themselves. However, to the extent the allegations offer Plaintiffs’
interpretation of the CC&Rs, laws or regulations referenced, SHDC denies the allegations.
Furthermore, the Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’ claims to the
extent that it seeks relief relating to a determination as to the validity or non-validity of the Third
Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of any claim
seeking relief related to a determination as to the validity or non-validity of the Third Amendment to
the CC&Rs, this issue has already been dismissed by the Court and no further response is required by
SHDC.

9. Answering paragraphs 10 and 11 of the Amended Complaint, these paragraphs contain
legal conclusions or statements regarding the content of the laws or regulations referenced, therefore
no response is necessary. To the extent the allegations accurately restate the portions of laws or
regulations referenced, SHDC admits the document, laws or regulations speaks for themselves.
However, to the extent the allegations offer Plaintiffs’ interpretation of the laws or regulations
referenced, SHDC denies the allegations. Furthermore, the Court issued an Order on May 28, 2021,
dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the
validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that

Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
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or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the
Court and no further response is required by SHDC.

10.  Answering paragraph 12 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the original CC&Rs referenced, therefore no
response is necessary as the document speaks for itself. To the extent the allegations accurately restate
the portions of the CC&Rs referenced, SHDC admits the document speaks for itself. However, to the
extent the allegations offer Plaintiffs’ interpretation of the CC&Rs, SHDC denies the allegations.
Furthermore, the Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’ claims to the
extent that it seeks relief relating to a determination as to the validity or non-validity of the Third
Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of any claim
seeking relief related to a determination as to the validity or non-validity of the Third Amendment to
the CC&Rs, this issue has already been dismissed by the Court and no further response is required by
SHDC.

11.  Answering paragraph 13 of the Amended Complaint, SHDC denies each and every
allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021, dismissing any
of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or
non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’
allegations are part of any claim seeking relief related to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the Court
and no further response is required by SHDC.

12.  Answering paragraph 14 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the original CC&Rs referenced, therefore no
response is necessary as the document speaks for itself. To the extent the allegations accurately restate
the portions of the CC&Rs referenced, SHDC admits the document speaks for itself. However, to the
extent the allegations offer Plaintiffs’ interpretation of the CC&Rs or laws referenced, SHDC denies
the allegations. Furthermore, the Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’

claims to the extent that it seeks relief relating to a determination as to the validity or non-validity of
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the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of
any claim seeking relief related to a determination as to the validity or non-validity of the Third
Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further response
is required by SHDC.

13.  Answering paragraph 15 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the laws or the regulations referenced, therefore no
response is necessary. To the extent the allegations accurately restate the portions of the laws or
regulations referenced, SHDC admits the laws or regulations speaks for themselves. However, to the
extent the allegations offer Plaintiffs’ interpretation of the CC&Rs, laws or regulations referenced,
SHDC denies the allegations. Furthermore, the Court issued an Order on May 28, 2021, dismissing
any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or
non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’
allegations are part of any claim seeking relief related to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the Court
and no further response is required by SHDC. As to the remaining allegations in paragraph 15, SHDC
admits that it was in favor of AB 192 in 2015 but SHDC is without sufficient knowledge or information
upon which to base a belief as to the truth of the rest of allegations contained in paragraph 15 of the
Amended Complaint and, therefore, denies them

14.  Answering paragraphs 16 and 17 of the Amended Complaint, these paragraphs contain
legal conclusions or statements regarding the content of the laws or regulations referenced, therefore
no response is necessary. To the extent the allegations accurately restate the portions of laws or
regulations referenced, SHDC admits the laws or regulations speaks for themselves. However, to the
extent the allegations offer Plaintiffs’ interpretation of the laws or regulations referenced, SHDC
denies the allegations. Furthermore, the Court issued an Order on May 28, 2021, dismissing any of
Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations

are part of any claim seeking relief related to a determination as to the validity or non-validity of the
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Third Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further
response is required by SHDC.

15.  Answering paragraphs 18, 19, 20, 21, and 22 of the Amended Complaint, SHDC denies
each and every allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021,
dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the
validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that
Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the
Court and no further response is required by SHDC.

V. CLAIMS FOR RELIEF

First Claim for Relief
Violation of CIC Law Requirement Regarding Executive Board Elections
NRS 116.31034

16.  In response to paragraph 23, SHDC repeats and reincorporates all previous responses
to the Amended Complaint.

17. Answering paragraph 24 of the Amended Complaint, SHDC denies each and every
allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021, dismissing any
of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or
non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’
allegations are part of any claim seeking relief related to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the Court
and no further response is required by SHDC.

18.  Answering paragraph 25 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the CC&Rs, laws or the regulations referenced,
therefore no response is necessary. To the extent a response is necessary, SHDC admits that there are
five members on the executive board for the Southern Highlands Community Association.
Furthermore, the Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’ claims to the

extent that it seeks relief relating to a determination as to the validity or non-validity of the Third
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Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of any claim
seeking relief related to a determination as to the validity or non-validity of the Third Amendment to
the CC&Rs, this issue has already been dismissed by the Court and no further response is required by
SHDC.

19.  Answering paragraph 26 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the laws or regulations referenced, therefore no
response is necessary. To the extent the allegations accurately restate the portions of laws or
regulations referenced, SHDC admits the laws or regulations speaks for themselves. However, to the
extent the allegations offer Plaintiffs’ interpretation of the laws or regulations referenced, SHDC
denies the allegations. Furthermore, the Court issued an Order on May 28, 2021, dismissing any of
Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations
are part of any claim seeking relief related to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further
response is required by SHDC.

20.  Answering paragraph 27 of the Amended Complaint, SHDC denies each and every
allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021, dismissing any
of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or
non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’
allegations are part of any claim seeking relief related to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the Court
and no further response is required by SHDC.

21.  Answering paragraph 28 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the laws or regulations referenced, therefore no
response is necessary. To the extent the allegations accurately restate the portions of laws or
regulations referenced, SHDC admits the laws or regulations speak for themselves. However, to the

extent the allegations offer Plaintiffs’ interpretation of the laws or regulations referenced, SHDC
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denies the allegations. Furthermore, the Court issued an Order on May 28, 2021, dismissing any of
Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations
are part of any claim seeking relief related to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further
response is required by SHDC.

22.  Answering paragraphs 29, 30, 31 and 32 of the Amended Complaint, SHDC denies
each and every allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021,
dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the
validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that
Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the
Court and no further response is required by SHDC.

23.  Answering paragraph 33 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the laws or regulations referenced, therefore no
response is necessary. To the extent the allegations accurately restate the portions of laws or
regulations referenced, SHDC admits the laws or regulations speaks for themselves. SHDC also
admits that it will continue to hold periodic elections but denies each and every remaining allegation
contained therein. Furthermore, the Court issued an Order on May 28, 2021, dismissing any of
Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations
are part of any claim seeking relief related to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further
response is required by SHDC.

24.  Answering paragraphs 34 and 35 of the Amended Complaint, SHDC denies each and
every allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021,

dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the
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validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that
Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the

Court and no further response is required by SHDC.

Second Claim for Relief
Violation of Fiduciary Duty
NRS 116.3103, ef seq.

25.  Inresponse to paragraph 36, SHDC repeats and reincorporates all previous responses
to the Amended Complaint.

26.  Answering paragraph 37 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the laws or regulations referenced, therefore no
response is necessary. To the extent the allegations accurately restate the portions of laws or
regulations referenced, SHDC admits the laws or regulations speaks for themselves. However, to the
extent the allegations offer Plaintiffs’ interpretation of the laws or regulations referenced, SHDC
denies the allegations. Furthermore, the Court issued an Order on May 28, 2021, dismissing any of
Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the validity or non-
validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations
are part of any claim seeking relief related to a determination as to the validity or non-validity of the
Third Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further
response is required by SHDC.

27.  Answering paragraphs 38 and 39 of the Amended Complaint, SHDC denies each and
every allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021,
dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the
validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that
Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the

Court and no further response is required by SHDC.

AAD000681
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28. Answering paragraphs 40 and 41 of the Amended Complaint, SHDC denies each and
every allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021,
dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the
validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that
Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the

Court and no further response is required by SHDC.

Third Claim for Relief
Attorney Fees as Special Damages

29. In response to paragraph 42, SHDC repeats and reincorporates all previous responses
to the Amended Complaint.

30. Answering paragraph 43 of the Amended Complaint, this paragraph contains legal
conclusions or statements regarding the content of the laws or regulations referenced, therefore no
response is necessary. To the extent a response is necessary, SHDC admits that Plaintiff Kosor has
made prior communications about the total number of units and Declarant’s control but denies each
and every remaining allegation contained therein. Furthermore, the Court issued an Order on May 28,
2021, dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination
as to the validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent
that Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the
validity or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed
by the Court and no further response is required by SHDC.

31. Answering paragraphs 45,' 46, 47, and 48 of the Amended Complaint, SHDC denies
each and every allegation contained therein. Furthermore, the Court issued an Order on May 28, 2021,
dismissing any of Plaintiffs’ claims to the extent that it seeks relief relating to a determination as to the

validity or non-validity of the Third Amendment to the CC&Rs. Accordingly, to the extent that

! Plaintiffs’ Amended Complaint skips paragraph 44. Thus, for sake of clarity within this Answer,
SHDC is following the paragraph numbering in Plaintiffs’ Amended Complaint.

-10-
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Plaintiffs’ allegations are part of any claim seeking relief related to a determination as to the validity
or non-validity of the Third Amendment to the CC&Rs, this issue has already been dismissed by the

Court and no further response is required by SHDC.

AFFIRMATIVE DEFENSES

1. The Amended Complaint fails to state a claim against Defendants upon which relief
may be granted.

2. Plaintiffs’ claims are barred due to the absence of any legitimate controversy between
Plaintiffs and Defendants.

3. Plaintiffs failed to mitigate, minimize, or otherwise avoid its losses, damages, or
expenses.

4. If Plaintiffs were injured and damaged as alleged, which is specifically denied, then the

injuries and damages were caused, in whole or in part, by the acts or omissions of others, whether
individual, corporate or otherwise, whether named or unnamed in the Amended Complaint, for whose

conduct Defendants are not responsible.

5. Plaintiffs’ claims are barred by waiver.

6. Plaintiffs’ claims are barred by the doctrine of laches.

7 Plaintiffs’ claims are barred by the doctrine of unclean hands.

8. Plaintiffs’ claims are barred by the doctrine of issue preclusion.

9. Plaintiffs’ claims are barred by the failure to exhaust administrative remedies.

10.  Plaintiffs’ claims are barred by the applicable statutes of limitations or repose.

11.  Plaintiffs are estopped by their own conduct from recovering any relief from
Defendants.

12.  In performing the actions complained of, Defendants acted in the ordinary course of
business.

13.  Defendants have acted in good faith, without malice, and have not violated any right

that Plaintiffs may have under law or in equity.

-11-
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14.  Plaintiffs’ claims fail because of intervening and superseding causes for the injury
alleged in the Complaint.

15.  The Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’ claims to the
extent that it seeks relief relating to a determination as to the validity or non-validity of the Third
Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of any claim
seeking relief related to a determination as to the validity or non-validity of the Third Amendment to
the CC&Rs, this issue has already been dismissed by the Court and no further response is required by
SHDC.

16.  Defendants have insufficient knowledge or information upon which to form a belief as
to whether there may be additional, as yet unstated, affirmative defenses and, therefore, reserve the
right to allege other affirmative defenses as they become appropriate or known through the course of
discovery.

WHEREFORE, SHDC prays for judgment as follows:

1. That Plaintiffs take nothing by way of their Amended Complaint and that the same be
dismissed with prejudice;

2. For costs of suit and reasonable attorneys’ fees; and

3. For all other and further relief as the Court deems just and proper.

Dated this 11th day of June, 2021.

KEMP JONES LLP

/s/ Nathanael Rulis
J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Defendant Southern Highlands
Development Corporation

-12-
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CERTIFICATE OF SERVICE

I hereby certify that on the _11™ day of June, 2021, I served a true and correct copy of the
foregoing DEFENDANT SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION’S
ANSWER TO AMENDED COMPLAINT REQUESTING INJUNCTIVE AND
DECLARATORY RELIEF via the Court’s electronic filing system only, pursuant to the Nevada
Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties currently on the

electronic service list.

/s/Alison Augustine
An Employee of KEMP JONES LLP

-13-
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Electronically Filed
6/16/2021 9:29 AM
Steven D. Grierson

CLERK OF THE COU
ANSR Cﬁfu—l& 'ﬁ."

BRADLEY S. SCHRAGER, ESQ.
Nevada Bar No. 10217
GREGORY P. KERR, ESQ.
Nevada Bar No. 10383
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169
Tel: (702) 341-5200
bschrager@wrslawyers.com
gkerr@wrslawyers.com
Attorneys for Defendant,
Southern Highlands Community Association
EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR CLARK COUNTY, STATE OF NEVADA
MICHAEL KOSOR, JR., a Nevada resident; Case No. A-20-825485-C
HOWARD CHARLES MCCARLEY, a Dept. No.: 30
Nevada resident; DOES I through X,
inclusive,
Plaintiffs, DEFENDANT SOUTHERN
HIGHLANDS COMMUNITY
V. ASSOCIATION’S ANSWER TO
AMENDED COMPLAINT

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; DOES I through X,
inclusive,

Defendant.

Defendant SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION (“SHCA,” or
the “Association”) here submits its answer to Plaintiffs” Amended Complaint.
1. Answering Paragraph 1 of the Amended Complaint, SHCA is without sufficient
knowledge upon which to aver as to the truth of the allegations therein, and thus denies each and
every such allegation.
2. Answering Paragraph 2 of the Amended Complaint, SHCA denies the allegations.
3. Answering Paragraphs 3 and 4 of the Amended Complaint, SHCA admits that Messrs.

Kosor and McCarley are residents of Clark County, Nevada, and that they own homes within the

Case Number: A-20-825485-C AADOOBRB
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Association. SHCA is without sufficient knowledge upon which to aver as to the truth of the any
other allegations therein, and thus denies each and every such allegation.

4, Answering Paragraphs 5,6, and 7 of the Amended Complaint, SHCA admits the
allegations.

5. Answering Paragraphs 8, 9, 10, 11, 12, 13, 14, 15, 16, and 17 of the Amended Complaint,
these paragraphs rely upon legal conclusions or statements touching upon the text, content, and
meaning of pertinent CC&Rs, laws, and regulations, to which no response is necessary or
required. To the extent these paragraphs accurately restate the textual content of any such
CC&R, law, or regulation, SHCA admits only that the documents speak for themselves. To any
extent to which the allegations in the referenced paragraphs offer interpretations of the subject
CC&Rs, laws, or regulations, SHCA denies the allegations contained therein. Additionally, the
Court has dismissed all claims regarding the validity of the Third Amendment to the CC&Rs,
and therefore any allegations touching upon this issue do not require response by SHCA.

6. Answering Paragraphs 18, 19, 20, 21, and 22 of the Amended Complaint, SHCA denies
the allegations. Additionally, the Court has dismissed all claims regarding the validity of the
Third Amendment to the CC&Rs, and therefore any allegations touching upon this issue do not

require response by SHCA.

CLAIMS FOR RELIEF
First Claim — Violation of NRS 116.31034
7. Answering Paragraph 23 of the Amended Complaint, SHCA restates and incorporates all
responses thus far.
8. Answering Paragraphs 24, 25, and 26 of the Amended Complaint, these paragraphs rely

upon legal conclusions or statements touching upon the text, content, and meaning of pertinent
CC&Rs, laws, and regulations, to which no response is necessary or required. To the extent these
paragraphs accurately restate the textual content of any such CC&R, law, or regulation, SHCA
admits only that the documents speak for themselves. To any extent to which the allegations in
the referenced paragraphs offer interpretations of the subject CC&Rs, laws, or regulations,

SHCA denies the allegations contained therein. Additionally, the Court has dismissed all claims

2
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regarding the validity of the Third Amendment to the CC&Rs, and therefore any allegations
touching upon this issue do not require response by SHCA.
9. Answering Paragraphs 27, 28, 29 and 30 of the Amended Complaint, these paragraphs
rely upon legal conclusions or statements touching upon the text, content, and meaning of
pertinent CC&Rs, laws, and regulations, to which no response is necessary or required. To the
extent these paragraphs accurately restate the textual content of any such CC&R, law, or
regulation, SHCA admits only that the documents speak for themselves. As to all other
allegations therein, SHCA denies them.
10.  Answering Paragraphs 31 and 32 of the Amended Complaint, SHCA denies the
allegations.
11.  Answering Paragraph 33 of the Amended Complaint, this paragraph relies upon legal
conclusions or statements touching upon the text, content, and meaning of pertinent CC&Rs,
laws, and regulations, to which no response is necessary or required. To the extent these
paragraphs accurately restate the textual content of any such CC&R, law, or regulation, SHCA
admits only that the documents speak for themselves. As to all other allegations therein, SHCA
denies them.
12.  Answering Paragraphs 34 and 35 of the Amended Complaint, SHCA denies the
allegations.

Second Claim — Breach of Fiduciary Duty
13.  Answering Paragraph 36 of the Amended Complaint, SHCA restates and incorporates all
responses thus far.
14. Answering Paragraph 37 of the Amended Complaint, this paragraph relies upon legal
conclusions or statements touching upon the text, content, and meaning of pertinent CC&Rs,
laws, and regulations, to which no response is necessary or required. To the extent these
paragraphs accurately restate the textual content of any such CC&R, law, or regulation, SHCA
admits only that the documents speak for themselves. As to all other allegations therein, SHCA
denies them.

15. Answering Paragraphs 38, 39, and 40 of the Amended Complaint, this paragraph relies

3
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upon legal conclusions or statements touching upon the text, content, and meaning of pertinent
CC&Rs, laws, and regulations, to which no response is necessary or required. To the extent these
paragraphs accurately restate the textual content of any such CC&R, law, or regulation, SHCA
admits only that the documents speak for themselves. As to all other allegations therein, SHCA
denies them. Additionally, the Court has dismissed all claims regarding the validity of the Third
Amendment to the CC&Rs, and therefore any allegations touching upon this issue do not require
response by SHCA.
16.  Answering Paragraph 41 of the Amended Complaint, SHCA denies the allegations.
Third Claim — Attorney Fees as Special Damages
17.  Answering Paragraph 42 of the Amended Complaint, SHCA restates and incorporates all
responses thus far.
18. Answering Paragraph 43 of the Amended Complaint, this paragraph relies upon legal
conclusions or statements touching upon the text, content, and meaning of pertinent CC&Rs,
laws, and regulations, to which no response is necessary or required. To the extent these
paragraphs accurately restate the textual content of any such CC&R, law, or regulation, SHCA
admits only that the documents speak for themselves. As to all other allegations therein, SHCA
denies them.
19. Answering Paragraphs 45, 46, 47, and 48 of the Amended Complaint, these paragraphs
rely upon legal conclusions or statements touching upon the text, content, and meaning of
pertinent CC&Rs, laws, and regulations, to which no response is necessary or required. To the
extent these paragraphs accurately restate the textual content of any such CC&R, law, or
regulation, SHCA admits only that the documents speak for themselves. As to all other
allegations therein, SHCA denies them. Additionally, the Court has dismissed all claims
regarding the validity of the Third Amendment to the CC&Rs, and therefore any allegations
touching upon this issue do not require response by SHCA.
REQUEST FOR RELIEF
SHCA asks the Court to deny all relief requested by Plaintiffs, and that they take nothing

by way of the Amended Complaint.

4
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AFFIRMATIVE DEFENSES
1. The Amended Complaint fails to state a claim against Defendant upon which
relief may be granted.
2. Plaintiffs’ claims are barred due to the absence of any legitimate controversy

between Plaintiffs and Defendant.

3. Plaintiffs failed to mitigate, minimize, or otherwise avoid its losses, damages, or
expenses.
4. If Plaintiffs were injured and damaged as alleged, which is specifically denied,

then the injuries and damages were caused, in whole or in part, by the acts or omissions of others,
whether individual, corporate or otherwise, whether named or unnamed in the Amended Complaint,

for whose conduct Defendant is not responsible.

5. Plaintiffs’ claims are barred by waiver.

6. Plaintiffs’ claims are barred by the doctrine of laches.

7. Plaintiffs’ claims are barred by the doctrine of unclean hands.

8. Plaintiffs’ claims are barred by the doctrine of issue preclusion.

0. Plaintiffs’ claims are barred by the failure to exhaust administrative remedies.

10. Plaintiffs’ claims are barred by the applicable statutes of limitations or repose.

11. Plaintiffs are estopped by their own conduct from recovering any relief from
Defendant.

12. In performing the actions complained of, Defendant acted in the ordinary course
of business.

13. Defendant has acted in good faith, without malice, and have not violated any

right that Plaintiffs may have under law or in equity.

14, Plaintiffs’ claims fail because of intervening and superseding causes for the injury
alleged in the Complaint.

15.  The Court issued an Order on May 28, 2021, dismissing any of Plaintiffs’ claims to
the extent that it seeks relief relating to a determination as to the validity or non-validity of the Third

Amendment to the CC&Rs. Accordingly, to the extent that Plaintiffs’ allegations are part of any

5
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claim seeking relief related to a determination as to the validity or non-validity of the Third
Amendment to the CC&Rs, this issue has already been dismissed by the Court and no further
response is required by SHCA.

16. Defendant has insufficient knowledge or information upon which to form a belief
as to whether there may be additional, as yet unstated, affirmative defenses and, therefore,
reserve the right to allege other affirmative defenses as they become appropriate or known
through the course of discovery.

WHEREFORE, SHCA prays for judgment as follows:

1. That Plaintiffs take nothing by way of their Amended Complaint and that the
same be dismissed with prejudice;

2. For costs of suit and reasonable attorneys’ fees; and

3. For all other and further relief as the Court deems just and proper.

DATED this 16th day of June, 2021
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Bradley S. Schrager

BRADLEY S. SCHRAGER, ESQ.

Nevada Bar No. 10217

GREGORY P. KERR, ESQ.

Nevada Bar No. 10383

3773 Howard Hughes Parkway, Suite 590 South
Las Vegas, Nevada 89169

Attorneys for Defendant,
Southern Highlands Community Association
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CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of June, 2021, a true and correct copy of
DEFENDANT SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION’S ANSWER
TO AMENDED COMPLAINT was served by electronically filing with the Clerk of the Court
using the Odyssey eFileNV system and serving all parties with an email-address on record,

pursuant to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.

By: /s/ Dannielle Fresquez
Dannielle Fresquez, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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Electronically Filed
1/10/2022 5:26 PM
Steven D. Grierson

CLERK OF THE COU
MSJ &;"_A_ ﬁd-u-—
WILLIAM H. PRUITT, ESQ.

Nevada Bar No. 6783

JOSEPH R. MESERVY, ESQ.
Nevada Bar No. 14088
BARRON & PRUITT, LLP
3890 West Ann Road

North Las Vegas, Nevada 89031
Telephone: (702) 870-3940
Facsimile: (702) 870-3950
E-Mail: jmeservy@lvnvlaw.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident; Case No: A-20-825485-C
HOWARD CHARLES MCCARLEY, a Nevada
resident; DOES I through X, inclusive, Dept. No: 30
Plaintiffs,
VS. PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT
SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION; DOES 1
through X, inclusive,
*HEARING REQUESTED*
Defendants.

L. INTRODUCTION
This action arises from Southern Highlands Community Association (SHCA)’s failure to
provide for the election of at least three directors to the SHCA board of directors—after the
Southern Highlands Development Corporation (Declarant)’s period of control terminated as an
operation of law under NRS 116.31032. As described in further detail below, once the threshold for
terminating Declarant’s period of control was met, control automatically terminated within 60 days
as an operation of law, pursuant to NRS 116.31032(1). Declarant’s period of control was time-

limited by the aforementioned statute, as well as SHCA’s Bylaws Article 4, § 4.2(c)! and the

! SHCA Bylaws, Atticle 4, § 4.2(c) likewise states: “The power reserved to Declarant in this Section
4.2 to appoint or remove a majority of the Board (‘Declarant Control Period’) shall terminate . . .
sixty (60) days after conveyance by Declarant of seventy-five percent (75%) of the Units That May
Be Created|.]” See Exhibit A.

1

Case Number: A-20-825485-C AAO0OO6D


mailto:jmeservy@lvnvlaw.com

O 0 3 N »n Bk~ WD =

I T e
b A WD = O

3890 WEST ANN ROAD

ATTORNEYS AT LAW
NORTH LAS VEGAS, NEVADA 89031

—
(o)

TELEPHONE (702) 870-3940
FACSIMILE (702) 870-3950

BARRON & PRUITT, LLP
[\ [\ [\ [\ [\ N [\ \®) —_ —_ —
-3 @) (W) RN W \S) —_ ) O 0 =

[\
o0

Southern Highlands CC&R’s § 2.19,2 but Declarant unlawfully continues to appoint and employ
three of the five directors on the SHCA board of directors.

To date, neither SHCA nor the Declarant have provided any evidence to support any
argument that Declarant’s period of control did not terminate on or before October 2015. Instead of
ending, SHCA’s powers as a legal entity are to continue even after the Declarant’s period of control
terminated.> So, even as Declarant’s control automatically terminated by operation of law, SHCA
owed a statutory duty under NRS 116.31034(1) to ensure the election of at least three directors to the
SHCA board of directors prior to the termination date. Yet, even now, SHCA continues to
unlawfully conduct elections for only a minority of the SHCA board seats annually. SHCA most
recently conducted an election for only one of the five board of director seats on December 17,
2021. And, Declarant and SHCA have perpetuated Declarant’s control over the SHCA for more
than five years since the threshold for terminating Declarant’s period of control was met in 2014 and
2015, depriving homeowners of their rightful control over their paid-for home community.

SHCA was organized under Nevada law to be a non-profit corporation separate and
independent from the Declarant and any other business interests related to directors of the Declarant,
e.g., management company Olympia Companies, LLC. By law, the SHCA board of directors have a
fiduciary duty to act in the best interests of the collective units’ owners—and this was true even
when the Declarant was for a limited time able to lawfully appoint board members who it also
employed. Nevertheless, such appointments were to fiduciary positions.

Accordingly, on January 25, 2021, two homeowners (Plaintiffs Kosor* and McCarley) filed
their Amended Complaint Requesting Injunctive and Declaratory Relief and alleged (1) violation of
NRS 116.31034 (Association’s duty to provide an election for an board of at least three members

prior to the termination of the declarant’s control period, to replace the declarant’s appointees) and

2 Southern Highlands CC&Rs, § 2.19 likewise states: “‘Declarant Control Period’: The period of
time during which Declarant is entitled to appoint and remove the entire Board of Directors (or a
majority thereof). The Declarant Control Period shall terminate . . . (@) 60 days after Declarant has
conveyed 75% of the Maximum Units|.]”See Exhibit B.

3 See, e.g., SHCA Bylaws, Article 8, § 8.1 (powers and duties of the SHCA Board of Directors),
attached as part of Exhibit A.

4 On December 17, 2021, Defendant Kosor was elected to the SHCA board of directors after
campaigning on a platform challenging the legitimacy of the SHCA majority appointed board.
Kosor is now one of two minority voices on the five person board.

2
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(2) violation of SHCA board’s fiduciary duty under NRS 116.3103 by failing to provide an election
to replace the Declarant’s appointees on the SHCA board prior to the termination of the declarant’s
control period.

Because the facts on record make clear that (1) the declarant control period should have
terminated as an operation of law years ago, and (2) that the SHCA has not allowed for the election
of at least three members prior to the termination of the declarant’s control period to date, summary
judgment is warranted as to Plaintiffs’ claim for declaratory relief, at least as to the fact that the
declarant control period has automatically terminated and the SHCA must now provide for the
election of homeowners to the previously Declarant-appointed board seats.

IL. STATEMENT OF UNDISPUTED MATERIAL FACTS

1. On or about January 6, 2000, the Declarant caused to be recorded a Master Declaration of
Covenants, Conditions and Restrictions and Reservation of Easements (CC&Rs) for
Southern Highlands. See Exhibit B.

2. Section 1.3 of the CC&Rs describe “Southern Highlands’ Governing Documents™ as
inclusive of the CC&Rs and SHCA Bylaws and states that “[t]he Governing Documents
apply to all Owners and Residents of property within Southern Highlands.” Section 2.44 of
the CC&Rs defines “Owner” as inclusive of a “Declarant, or a Builder, who hold[s] the title
to any Unit.” And, section 2.54 of the CC&Rs defines “Resident” as “Unless otherwise
specified in the Governing Documents, any person who is physically residing in a Unit.” See
Exhibit B.

3. Declarant unilaterally executed a “Third Amendment” to the CC&Rs on September 27, 2005
and recorded the same on October 6, 2005 to increase the maximum number of units
approved for development in Southern Highlands from 9,000 to 10,400. See Exhibit C.

4. Section 2.19 of the original CC&Rs and Section 4.2(c) of the SHCA Bylaws automatically
terminate declarant-control over the SHCA after 60 days of the Declarant conveying 75% of
the maximum units (the equivalent of 7,800 units out of 10,400 maximum units). See
Exhibit A.

5. NRS 116.31032 also automatically terminates declarant-control over the SHCA after 60 days

of the Declarant creating a statutorily prescribed percentage of the maximum units to owners
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other than the Declarant. And, until October 1, 2015, NRS 116.31032 set that percentage of
the maximum units to be created/conveyed to owners other than the Declarant at 75 percent
(the equivalent of 7,800 units out of 10,400 maximum units) for automatically terminating
declarant-control. Effective October 1, 2015, NRS 116.31032 was amended by the Nevada
legislature (AB-192) to increase the percentage from 75 percent to 90 percent.’

6. NRS 116.31034(1) establishes a SHCA board statutory duty to provide “...no later than the
termination of any period of declarant control unit’s owners shall elect an executive board of
at least three members, all of whom must be unit’s owners.”

7. NRS 116.093 (substituted in revision for NRS 116.11039) is controlling law that defines

“unit” broadly as “a physical portion of the common-interest community designated for
separate ownership or occupancy” (emphasis added). This definition is clearly not limited to
residential units. Instead, it includes physical portions of the community whether constructed
yet (or not), permitted yet (or not), or certified for occupancy yet (or not) as long as they are
designated for separate ownership or occupancy. Thus, builder units, model homes, and
commercial units designated for separate ownership or occupancy are all “units” for purposes
of NRS 116.

8. Section 2.61 of the CC&Rs provides an alternate defines “units” as “Subject to the
provisions pertaining to unsubdivided parcels of land, as set forth in Section 8.12 [of the
CC&Rs]: A contiguous portion of the Properties, whether improved or Unimproved (other
than Common Elements, any Neighborhood Common Elements, Area of Common
Responsibility, and property dedicated to the public), which may be independently owned
and conveyed and which is intended to be developed, used, and occupied as a Dwelling for a

single Family (as shown and separately identified on a Plat). The term shall mean all interests

defined as "Unit" in NRS § 116.11039. The term shall refer to the land, if any, which is part

of the Unit as well as any improvements thereon. The boundaries of each Unit shall be

delineated on a Plat” (emphasis added).

> Nothing in the text of AB-192 (2015) applies the increased termination threshold retroactively—
nor could it as the termination is automatic per statute.
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9. On November 20, 2014, SHCA ratified its 2015 Budget (having adopted the same on
October 9, 2014), that reflected 7,041 “residential units” and 1,079 “builder units” (for a
combined total of 8,120 units (the equivalent of 78% of the 10,400 maximum units) in
Southern Highlands. In addition, the 2015 Budget reflects 120 Siena Ancora units and
another 456 commercial units in Southern Highlands. See Exhibit D.

10. Department of Comprehensive Planning for Clark County maintains a system for counting
the permitted dwelling (residential) units in Southern Highlands as part of its contract
compliance efforts. Naviline was that tracking system used by Clark County until December
8,2017. Naviline maintained a count of only active/valid dwelling (residential unit) permits,
not commercial unit permits. The definition of “unit” used by Clark County is consistent
with that of NRS 116. Data from Naviline showed 8,250 dwelling units permitted (the
equivalent of 79% of the 10,400 maximum units®) in Southern Highlands as of December 31,
2014. Data from Naviline showed 8,407 dwelling units permitted (the equivalent of 80.7%
of the 10,400 maximum units) in Southern Highlands as of December 31, 2015 (one year
later).

III. LEGAL ARGUMENTS

A. Legal Standard for Summary Judgment.

Under NRCP 56(a), a district court “shall grant summary judgment if the movant shows that
there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter
of law.” “The purpose of summary judgment ‘is to avoid a needless trial when an appropriate

showing is made in advance that there is no genuine issue of fact to be tried, and the movant is

® The difference in the unit counts reflected in the SHCA Budget and the Naviline data can be
attributed to SHCA not counting apartments as residential units for assessment purposes and instead
counting them as “commercial units”. Declarant drafted the CC&Rs rather ambiguously in an
attempt to assess owners of apartment buildings via an alternate method for SHCA common area
access and similar benefits from their existence in Southern Highlands. See Sections 18.1 (Each
apartment complex located within the boundaries of Southern Highlands is referred to as “NOT A
PART of the Properties and (although obligated to make periodic payments as set forth in Section
18.4 below) is not subject to Assessments under this Declaration) and 18.4 (granting rights of
access to common elements of Southern Highlands) of the CC&Rs, Exhibit B. If apartments were
included in the budget as residential units that count would be even larger. Also, it is worth noting
that, units conveyed and annexed into SHCA by a builder who has not yet sought a permit would be
counted in SHCA’s budget count but not counted in Naviline. At bottom, both figures exceed the
threshold for automatic termination of the declarant’s period of control.
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entitled to judgment as a matter of law.””” Federal courts have defined the trial court’s role when
faced with a summary judgment motion as a three-step process: (1) Determining whether a fact is
material; (2) Determining whether there is a genuine dispute for the trier of fact, as determined by
the documents submitted to the court; and (3) Considering the evidence in light of the appropriate
standard of proof.”® Although a movant for summary judgment bears the initial burden of showing
the absence of any genuine issue of material fact, the requirements to meet that burden depend upon
the burden the nonmoving party would bear should the case proceed to trial.® In considering a
motion for summary judgment, the court “should state on the record the reasons for granting or

denying the motion.” !

B. Summary Judgment is Appropriate as the Threshold for Automatic Termination of
Declarant’s Period of Control over the SHCA was Reached in 2015, if Not Earlier.

SHCA owed a statutory duty to provide for an election for an executive board of at least
three members, not later than the termination of the Declarant’s period of control. NRS
116.31034(1). No genuine issue of fact exists that SHCA has never provided such an election—one
that would ensure a board entirely elected from homeowners instead of controlled by appointees of
the Declarant.

Furthermore, SHCA’s own unit count adopted and ratified in the fall of 2014 and self-

published in its 2015 Budget reflects 7,041 “residential” units and 1,079 “builder” units (for a
combined total of 8,120 units (the equivalent of 78% of the 10,400 maximum units) annexed in
Southern Highlands—units paying the SHCA pursuant to the CC&Rs. The 8,120 total excludes
apartment units—but if apartment units were added, the total count would be even larger.!! But the

2015 Budget reflects an additional 120 “Siena Ancora” units and another 456 “commercial” units in

7 McDonald v. D.P. Alexander & Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750
(2005) (internal citation omitted).

8 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986); Maes v. Henderson, 33 F.Supp.2d
1281, 1285-86 (D. Nev. 1999); see also Wiid v, Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026,
1030 (2005) (adopting the federal standard in Liberty Lobby).

? Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007).
10'NRCP 56(g).

' Upon information and belief, the SHCA budget accounts for apartments as “commercial units”.
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Southern Highlands, further and reasonably indicating that the percentage may be significantly
higher. To date, no evidence has emerged to contradict the accuracy of this self-published unit
count.

To the contrary, Clark County’s own limited data of residential unit permits as of December
31, 2014 serves to only bolster or exceed the 2015 Budget unit count. Accordingly, no genuine issue
of material fact exists that more than 75% of units were created or conveyed to unit owners other
than the Declarant in 2014. At least by that point, the threshold for terminating declarant control
was satisfied, and the Declarant’s period of control automatically terminated as an operation of law.

Plaintiffs anticipate that Defendants will try and argue that apartments and commercial units
are not to be counted in determining whether the threshold for terminating declarant’s period of
control was met. But such would be a red hearing argument and immaterial to the instant motion.
Even if the apartment and commercial unit counts were omitted, the threshold for automatic
termination of the Declarant’s period of control was still met in 2014 and 2015, as described above.

Furthermore, Plaintiffs believe that Declarant ambiguously drafted the CC&Rs in an attempt
to specifically avoid counting apartments and commercial units from being counted toward
termination the Declarant’s period of control. Under Nevada law, ambiguity in governing
documents would be construed against the Declarant as author.!? It would also be impossible to
uphold section 18.1 of the CC&Rs in harmony with the text of NRS 116 and the rest of the
Governing Documents (internal harmony). Defendants will likely try to argue that section 18.1 of
the CC&Rs precludes counting apartments and commercial units because they only pay a “fee” for
common area access—in lieu of “assessments.” But such units located within the boundaries of

Southern Highlands cannot be both deemed outside of the “Properties” of Southern Highlands and

12 See, e.g., MMAWC, LLC v. Zion Wood Obi Wan Trust, 135 Nev. 275, 279, 448 P.3d 568, 572
(2019) (cited favorably in Nevada State Educ. Ass'n v. Clark County Educ. Ass'n, 137 Nev. Adv.
Op. 8,482 P.3d 665, 674 n.7 (2021) (“if we did find the bylaw ambiguous, we would construe that
ambiguity against the drafter”) (internal quotations omitted)).
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subject to the Southern Highlands CC&Rs, declarations, and fees'*—and also granted use of the
Southern Highlands common areas/elements. Declarant is trying to thread an impossible needle
wherein apartments and commercial units are obligated under the CC&Rs and receive benefits under
the CC&Rs as part of Southern Highlands but are somehow not part of the “Properties” of Southern
Highlands. And, Declarant simply cannot have it both ways.

Plaintiffs also anticipate that Defendants will argue that the fact that the Nevada Real Estate
Division approved the Master Roster numbers for Southern Highlands but did not require a control
change demonstrates a material issue of fact. This too would be a red hearing argument. Nevada
Real Estate Division neither tracks nor audits to ensure a timely change of control—instead NRED
leaves those duties to the SHCA board members to monitor as fiduciaries. Also, the Master Roster
count reflects only the county of completed and occupied residential units for purposes of
determining a tax to be paid to the Ombudsman. Thus, the Master Roster is prepared pursuant to a
separate subsection of NRS 116 than the NRS 116.31032 and is focused and limited in scope. As
such, it lacks any value in refuting the self-published numbers approved by the SHCA and the
permit count maintained by Clark County.

Because termination of a declarant’s period of control happens automatically by operation of
law, even if (as here) a declarant fails to acknowledge the automatic termination of its period of
control, that control change happens and is not time-barred. Moreover, the subsequent legal
challenge to the SHCA is for an ongoing violation of NRS 116.31034(1). Based on the SHCA’s
2015 Budget unit count, no genuine issue of material fact exists as to the automatic termination of
the Declarant’s period of control occurred in 2014.

Yet, Declarant has continued to appoint a majority of the directors on the SHCA board. And
SHCA has failed to perform its statutory duty under NRS 116.31034 for more than five years by

failing to elect a full board after the automatic termination of the Declarant’s period of control in

13 See also Section 1.3 of the CC&Rs.
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2014. Moreover, the SHCA continues to be controlled by appointees of the Declarant. No credible
dispute can be maintained of these facts.

In sum, Plaintiffs’ claim that the SHCA is in violation of NRS 116.31034 for failing to
provide for an election for an executive board of at least three members, all of whom must be
owners, is established. No genuine issue of fact exists as to the sufficiency of the unit count to
trigger control change. SHCA owed a duty to provide for such an election within 60 days of the
termination of the Declarant’s period of control. Declarant’s period of control automatically
terminated at least by the end of 2014, and that SHCA has never provided such an election. Indeed,
SHCA intends to unlawfully perpetuate Declarant control over the community by facilitating future

elections for only a minority of the executive board seats, as it did (again) on December 17, 2021.

Plaintiffs are entitled to summary judgment as to this claim.'*

IV.  CONCLUSION

For approximately twenty years, Declarant has exercised an unusually pervasive and unified
control over the Southern Highlands community. Corporate officer and director Gary V. Goett
directs Declarant and also Olympia Companies, LLC," including Olympia Management Services,
which manages Southern Highlands. And Declarant has continued to appoint three of the five
director positions on the SHCA board of directors even after it conveyed more than 75% of its units
to other owners in 2014 and in 2015. Declarant has also unilaterally executed and recorded a change
to the CC&Rs (“Third Amendment”) to protract its control.

The Declarant-controlled SHCA has repeatedly turned a blind-eye to those acts, allowing

homeowners to suffer the mighty will of the Declarant. But, as fiduciaries the SHCA board cannot

41t may also be worth noting that Olympia Companies, LLC and Garry V. Goett engaged in a
quintessential SLAPP action (Case No. A-17-765257-C) against Plaintiff Michael Kosor, Jr. for his
public statements about these Declarant-control issues, resulting in nearly four years of litigation
(including an appeal to the Nevada Supreme Court) before Plaintiff Kosor only recently prevailed
and the Court ordered Olympia Companies, LLC and Garry V. Goett to pay Plaintiff Kosor the
maximum statutory damages permitted by law ($10k) as well as $180k+ in attorney fees incurred.
15 Olympia Companies, LLC’s website lists “Master Planned Communities” (and specifically
Southern Highlands) among “OUR COMPANIES.” See
https://www.olympiacompanies.com/master-planned-communities/
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sit by at the expense of the owners and its own budget proves that sufficient units were annexed and
not controlled by the Declarant to automatically terminate Declarant’s period of control more than 5
years ago. Because no genuine issues of material fact exist about these facts and law, Plaintiffs
respectfully request that this Honorable Court GRANT them summary judgment and (1) declare that
Declarant control has terminated and that SHCA has failed to conduct elections for the entire SHCA
board, and (2) order SHCA to conduct an election to replace the three appointees of the Declarant on
the SHCA board and thereby ensure an entire SHCA board of directors elected by the Southern

Highlands homeowners for the first time since its inception.

BARRON & PRUITT, LLP

/s/_Joseph Merservy
WILLIAM H. PRUITT, ESQ.
Nevada Bar No. 6783
JOSEPH R. MESERVY, ESQ.
Nevada Bar No. 14088

3890 West Ann Road

North Las Vegas, NV 89031
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 10™ day of January, 2022, I served the foregoing

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT as follows:
US MAIL: by placing the document(s) listed above in a sealed envelope, postage

prepaid, in the United States Mail at Las Vegas, Nevada, addressed to the following:

[[] BY FAX: by transmitting the document(s) listed above via facsimile transmission to the
fax number(s) set forth below.

[[] BY HAND-DELIVERY: by hand-delivering the document(s) listed above to the
address(es) set forth below.

[[] BYEMAIL: by emailing the document(s) listed above to the email address(es) set forth
below.

X] BY ELECTRONIC SERVICE: by electronically serving the document(s) listed above
with the Eighth Judicial District Court’s electronic filling system upon all parties required to be

registered to receive filing notification therefrom:

/s/Deb Sagert
An Employee of BARRON & PRUITT, LLP
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BYLAWS
OF
SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION

ARTICLE 1
NAME AND LOCATION

The name of the corporation is SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION
("Master Association"). The principal office of the corporation shall initially be located at 3140 S.
Rainbow Boulevard, Suite 400, Las Vegas, Nevada 89146, unless and until relocated by Declarant
or by amendment hereto, but meetings of members ("Members") and directors ("Diréctors") of the
Master Association may be held at such place within the State of Nevadé, County of Clark, as
determined by the Board of Directors ("Board") in conforrﬁar{ce herewith.

ARTICLE 2
DEFINITIONS -

Unless otherwise specifically provided herein, the capitalized terms in these Bylaws shall
) have the same meaning as is given to such terms in the Declaration of Covenants, Conditions and
Restrictions for SOUTHERN HIGHLANDS, recorded in Official Records, Clark County, Nevada,

as may be amended or supplemented of record from time to time ("Master Declaration").

ARTICLE 3
MEMBERS

Section3.1  Voting Rights. Subject to Sections 3.9 and 4.2, below, each Owner shall be
entitled to cast one vote for each Unit owned. Those Members appearing in the oﬁ'lcialh records of
the Master Association, onAthe date forty-five (45) days prior to the scheduled date of any meeting
of the Members required or permitted to be held under this Article 3, as record Owners of Units,
shall be entitled to notice of any meeting of the Members. If there is more than one‘ (1) record
Owner of any such Unit ("co-Owners"), any and all of such co-Owners may attend any meeting of

the Members, but the vote attributable to the Unit so owned shall not be increased by reason

- AA000700



thereof. Co-Owners owning the majority interest in a Unit shall from time to time designaté in
writing one (1) of their number to vote. Fractional votés shall not be allowed, and the vote for each
Unit shall be exercised, if at all, as a unit. Where no voting co-Owner is designated, or if the
designation has been revoked, the vote for the Unit shall be Vexercised as the co-Owners owning
the majority interests in the Unit have mutually agreed. However, no vote shall be cast for any Unit
if the co-Owners present in person or by proxy cannot agree to said vote or other action. Unless
the Board receives a written objection in advance from a co-Owner, the voting co-Owner shall be
conclusively presumed to be acting with the consent of all other co-Owners.

Section 3.2 Proxies. Every Member entitled to attend, vote at, or exércise consents with
respect to, any meefing of the Members, may do so eitherin person, orby a representétive, known
as a proxy, duly authorized by an instrument in writing, filed with the Board prior to the meeting to
which the proxy is 'a'ﬁplicable. A Member may givé a proxy 'o'nly to a member of his immediate
Family, a Resident tenant, or another Member. No proxy shall be valid after the 6onclusion of the

' meeting (including continuation of such meeting) for which the proxy was executed. Such powers
of deéignaﬁon and revocation may be éx‘efcised by the legal guardian of any Member or by his
conservator, or in the case of a minor having 'no guardian, by the parent Iega“y entitled to
permanent custody, or during the administration of any Member's estate whére the interestin the
Unit is subject to administration in the estate, by such Member's executor or adminiétrator. Any
form of proxy or written ballot shall afford an opportunity therein to specify a choicé between
approval and disapproval of each matter or group of related matters intended, at the time the
written ballot or proxy is distributed, to be acted upon at the meeting for which the proxy or written

~ ballot is solicited, and shall provide, subject to reasonably specified conditions, that where the
person solicited specifies a choice with respect to any such matter, the vote shall be cast in

accordance with such specification. Unless applicable Nevada law provides otherwise, a proxy is

void if: (a) it is not dated or purports to be revocable without notice; (b) it does not designate the
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votes that must be cast on behalf of the Member who executed the proxy; or (c) the holder of the
proxy does not disclose at the beginning of the meeting (for which the proxy is executed) the
number of proxies pursuant to which the proxy holder wfll be casting votes and the voting
instructions received for each proxy. If and for so long as prohibited by Nevada law, a vote may not

be cast pursuant to a proxy for the election of a Director.

Section3.3  Vote Appurtenant to Unit. Tﬁe right to vote may notbe severed or separated
fromthe owﬁership of the Unit to which appurtenant, except that any Member may give a revocable
proxy in the manner described above, or may assign in writing, to a lessee or tenant actually
occupying such Member's Unit, his right to .vote, for the term of the lease, ar to a mortgagee of the
Unit_, for the term of the modgagé. Any sale, transfer or conveyance of fee title to such Unit to a
new owner shall operate automatiéally to transfer the appurtenant vote to the new owner, subject
to any assignment qf’tﬁe right to vofe to a lessee or mortgagee as provided herein.

Section 3.4 Meetings of the Master Association. Meetings of the Master Association . %

Members must be held at least once each year (or as otherwise may be required by applicable
Nevada léw), including the regular annual meeting (“Annual Meeting™), which shall be held within
‘fifteen (15) days of the anniversary of the initial Annual Meeting. The first meeting of the Members
(whether regular or special) shall be held not later than the earlier of: (a) forty-five (45) days after
close. of escrow for the sale of a majority of Units, or (b) theh date six (6) mohths after close of
escrow for the sale of the first Unit in the Properties. Thereafter, meetings of the Master
Association shall be held not less frequently than annually (or more frequently, if so required by
applicable law). The business conducted at each Annual Meeting shall include the election of
Directors whose terms are then expiring or otherwise to fill vacancies on the Board.

Section 3.5 ' Notice of Meetings. Meetings of Members shall be held at éuch convenient
location on or near the Properties and within Clark County as may be designated from time to time

by the Board. Not less than ten (10) days nor more than sixty (60) days prior to any meeting, the
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Master Association Secrétary shall cause written notice to be hand delivered or sent postage
prepaid by United States mail to the mailing address of each Unit or to any other mailing address
desigpated in writing by any Owner. The notice of any meeting must state the time and place of
the meeting and include a copy of the agenda for the meeting, and must include notification of the
right of an Owner to have a copy of the minutes or summary of the minutes of the meeting
distributed to him upon request (and, if required by the Bbard, upon payment by the requesting
Owner to the Master Association the cost of making the distribution. The foregoing notwithstanding,
the Master Association shall provide at least twenty-one (21) days advance written notice to each
-Owner. of any meeting at which an Assessment for a capital improvement is to be considered or
action is to be taken on such an Assessment. If the Master Association adopts a policy of impbsing
a fine on an Owner for violation of the Master Declaration, Bylaws, or any adopted Rules and
Regulations, the Ma'gfer Association Secretary or other authorized Officer shall prepare and cause
to be hand-delivered or sent by United States mail, pqstage prepaid, to the mailing address of each
' Unit, or to any other mailing address designated in writing by the Owne(, a schedule of fines which
~ may be imposed for such violations. Not more than thirty (30) days after any meeting, the Master
Association Secretary or other authorized Ofﬁce‘r shall cause the minutes or a summary of the
minutes of the meetihg fo be made évailable to the Owners. A coby of the minutes or sunimary
of the minufes must be provided to any requesting Owner, provided that such Owner first pays the
Master Association the cost of providing such copy. ‘

Section 3.6 Meeting Agenda. The agenda shall consist of: (a) a clear and complete
statement of the topics scheduled to be considered during the meeting (including, but not
necessarily limited to, the general nature of any proposéd amendment to the Master Declaration
or Bylaws, any fees or Assessments to be imposed or incfeaéed by the Master Associatioh. any

budgetary changes, and any proposal to remove an Officer or Director); (b) a list describing the

items on which action may be taken, and denoting that action may be taken on suéh items
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(provided that, in an emergency (as "emergency" is defined in Section 7.5(c), below), the Owners
may take action on an item which is not so set forth in the agenda); and (c) a reasonable period
devoted to comments by Owners, and discussion of such comments.

" Section 3.7 Sghecial Meetings. A special meeting of the Members may be called at any
reasonable time and place by written request made by: (1) a majority of the Board, (2) the
President of the Master Association, or (3) Members representing not less than ten percent (10%)
(as such percentage may be subject to change by applicable Nevada law) of the voting power of
the Master Association. To be effective, such written request shall be delivered to either the
President, Vice President, or Secretary of the Master Association. Such Officers shall theh cause
notice to be given, to Members entitled to vote, that a meeting will be_ held at a time and place from
time to time set by the Board not less than ten (10) days, nor more than thirty (30) days, after
receipt of thé written"i:equest. Notice of special meetings shall specify the general nature of the
business to be undertaken and that no other business may be transacted.

) Section 3.8 Quorum. The presence at the beginning of any meeting, in person or by
written proxy, of the Members entitled to vote at least twenty percent (20%) of the total votes of the
Master Association shall constitute a quorum. [If any meeting cannot be held because a quorum
is not present, the Members present, either in person or by proxy, may, except as otherwise
provided by faw, adjourn the fneeting to a time not less than five (5) nor more than thirty (30) days
from the time the original meeting was called, at which meeting the quorum reéuiremént shall be
the presence, in person or by written proxy, of the Members entitled to vote at least twenty percent
(20%) of the total votes of the Master Association. If a time and place for the adjourned meeting
is not fixed by those in attendance at the original meeting, or, if for any reason a new date is fixed

‘for the adjourned meeting after adjournment, notice of the time and place of the adjourned meeting

shall be given to Members in the manner prescribed for regular or special meetings, as applicable.

The Master Association President (or, in his absence, Vice President), shall serve as chairman to
-5.
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preside over the meeting and the Master Association Secretary (or Assistant Secretary) shall serve
as a secretary to transcribe minutes of the meetiﬁg. Unless otherwise expressly provided, any
action authorized hereunder or under the Master Declaration may be taken at any heeting of such
Members upon the affirmative vote of the Members having a majority of a quorum present at such
meeting in person or by proxy. Notwithstanding the presence of a sufficient number of Members
to constitute a quorum, certain matters, including, without limitation, amendment to the Master
Declaration, require a higher percentage (e.g., 67% or 75%) of votes of the total voting Membership
of the Master Association.

Section3.9  Suspension of Voting Rights. The Board shall have the authority to suspend

any Member's right to vote at any meeting of the Members, for any period during which the
payment of any Assg§sment made pursuant to the Master Declaration against such Member and
his Unit remains .dejlinquent. Such suspension for nonpayment shall not constitute a waiver or
discharge of the Member's obligation to pay Assessments provided for in the Master Declaration.

Section3.10 Procedural Rules for Conducting Meetings. All Master Association meetings

shall be conducted pursuant to procedural rules for meetings as setforth in the Master Declaration

and, subject to the foregoing, generally in accordance with Robert's Rules of Order.

ARTICLE4
VOTING RIGHTS

Section 4.1 Voting. Subject to Section 4.2, below, each Member shall be entitled to

cast one vote for each Unit owned.
Section4.2  Appointment of Board. Declarant shall have the right to appoint and remove
a majority of the Board, subject to the following limitations:
(@)  Notlater than sixty (60) days after conveyance by Declarant to Purcﬁasers

of twenty-five percent4(25%) of the aggregate Units That May Be Created (as said terms are
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defined in the Master Declaration) at ieast one Director (but not less than 25% of the total Bdard),
must be elected by Owners other than Declarant.

(b) Not later than sixty (60) days after conveyance by Declarant to Purchasers
of fifty percent (50%) of the aggregate Units That May Be Created, not less than one-third (1/3) of
the total Board must be elected by Owners other than Declarant. |

(c) The power reserved to Declarant in this Section 4210 appoint or remove a
majority of the Board ("Declarant Control Period") shall terminate on the earliest of: (i) sixty (60)
days after conveyance by Declarant' of seventy-five percent (75%) of the Units That May Be
Cre'ateﬂd; (i) five years after Declarant has ceased to offer any Units for sale in the ordinary course
of busiﬁess; or (iii) five years after any right to annex any portion of the Annexable Area was last
exercised by Declarant.

Nothing in thjs" Séction 4.2 sﬁall preclude Declarant, in its sole discretion, from voluntarily
felinquishing control of the Board earlier than required by this Section 4.2. In such event, Declakrant
) expressly reserves the right to veto actions of the Board and/or Association, until such time as the

Declarant Control Period would have otherwise expired under this Section 4.2.

ARTICLE 5
BOARD OF DIRECTORS

Section 5.1 ﬁu_m_@_r_. Subjectto Sectioﬁ 4.2 above, the affairs of the Master Association
shall be managed by a Board of at least three (3) Directors, all of whom (other than Directors
appointed by Declarant) must be Membe.rs of the Master Association. The authorized ﬁumber of
Directors may be increased to five (5) or seven (7) by Declarant (during the Declarant Control
Period), and otherwise may be changed by a duly adopted amendment to these Bylaws. The
foregoing, and any other provision herein notwithstanding, until the end of the Declarant Control

Period, Declarant shall have the right and power, in its sole discretion, to amend the Bylaws from
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time to time to change the number of Directors on the Board, provided that there shall not be less
than any minimum number of Directors from time to time required by applicable Nevada law.

. Section 5.2 Term of Office. Declarant shall initially appoint two Directors for a term of

two (2) years, and one Director for a term of one (1) year, so that replacement of the Board shall
be "staggered." Subject to Section 5.3 below, subsequently appointed or elected (as the case may
be) Directors shall serve tel;ms of two (2) years, (provided that the terms of Directors shall be set
so as to uniformly expire on the same day of the same month, although permissibly in "staggere‘d"
years, in order to preclude the need for more than one Membership meeting each year‘to elect
Directors), but in any event until the election of his successor.
Section 5.3 Removal and Successors. Subject to Se.ction 4.2 above, any Director may
be removed from. the Board, witﬁ or without cause, as set forth hereunder. Upon receipt of a
written petition reqﬁésting removal of any Director, signed by such Members as are required for
the calling of a special meeting of the Members under Section 3.7 hereof, the Board shall present
' said petition to the Members. for vote. By a two-thirds vote of all Members bresent and entitled to
vote at any duly noticed meeting of the Members at which a quorum is preseﬁt, the Members may
remove, with or without caﬁse, any Director, other than a Director appointed by Declarant. S.ubject
to Section 4.2 above, in the event of death, resignation or removal of a Director, the successor
Director shall bé promptly eleqted by‘ the Members in the manner set forth in Article 6 h‘ereof, and
shall serve for the unexpired term of his predecessor; provided that, until such elecﬁon by the
| Members, the Board, by a majority of its voting power, may temporarily fill such Boa;d vacancy.
Section 5.4 Compensation. No Director shall receive compensation for any service he

may render to the Master Association in his capacity as Director.

Section 5.5  Action Taken Without a Meeting. The Directors shall have the right to take

any action in the absence of a meeting which they could take at a meeting by obtaining the written
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approval of all the Directors. Any action so approved shall have the same effect as though taken
at a meeting of the Directors.

ARTICLE 6
NOMINATION AND ELECTION OF DIRECTORS

Subject to the Declarant Control Period, as set forth in Section 4.2 above, election of thé
Directors by the Members shall be by secret written ballot. Nominations for election of Directors
shall be made from the floor by Members at the Annual Meeting each year (or at any special
meeting of the Members at which Directors are to be elected). Votes cast for the election of
Director(s) must be counted iﬁ public (which may be done concurrently with the progress of the
meeting) at the meeting of the Members at which the votes were cast. - | |

ARTICLE 7
MEETINGS OF THE BOARD

Section 7.1 .~'Organization Meeting. The first meeting of a newly elected or appointed
Board shall be held within ten (10) days of election or appointment, at such place as shall be fixed

by the Directors at the meeting at which such Directors were elected.

Section 7.2  Regular Meetings of Board. Regular meetings of the Board shall be held at

least once every ninety (90) days (or at such intervals as required by applicable Nevada law), at
such place and hour as may be fixed from time to time by Board resolution. The Board shallireview,
at Board meetings (at Ieasi once 'every 90 days): (a) a current reconciliation of the operating
account of the Master Assbciation; (b) a current reconciliation of the reserve account of the Master
Association; (c) the actual revenues and éxpenses for the reserve account, compared to the budget
for that accouni for the current year; (d) the latest account statements received from the financial
institutions in which the accounts of the Master Association are maintained; (e) an income and
expense statement, prepared on at lea:;:t a quarterly basis, for the operating and reserve accounts
of the Master Association; and (f) the current stétus of any civil action or claim submitted to

arbitration or mediation in which the Master Association is a party.
- .
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Section 7.3  Special Meetings of Board. Special meetings of the Board shall be held

when called by the Master Association President, or by any two (2) Directors, after not less than
three (3) days' notice to all Directors.

Section7.4 Quorum for Board Meeﬁnqs. A quorumA is deemed present thrdughout any

meeting of thé Board if Directors entitled to cast fifty percent (50%) of the votes on the Board are
present at the beginning of the meeting. Every act or decision done or made by a majority of the
Directors present at a duly held meeting at which a quordm is present shall be regarded as the at',;t
of the Board. |

Section 7.5 Notice to Owners of Board Meetings.

(@) Non-Emergency. Exceptinanemergency, the Master Assbciaﬁon Secretary
shall (not less than 10 days before the date of a meeting of the Board), cause notice of the Board
meeting to be givenﬁ'to the Owners. Such notice must be: (1) sent prepaid by United States mail
to the mailing address of each Unit or to any other mailing address designated in writing by the

' Owner,; or (2) published in a newsletter or other similar publication that is circulated to each Owner.

(b)  Emergency. Inan emergency, the Master Association Secretary shall, if
practicable, cause notice of the Board meeting to be sent prepaid by United States mail to the
mailing address of each Unit. If delivery of the notice in this manner is impracticable, the notice
must be hand-delivered to each Unit or posted in a prominent place or places within the Common

Elements.

(¢) Definition of "Emergency”. As used in this section, or the following section,

"emergency" means occurrences or combination of occurrences that: (1) could not have been
reasonably foreseen; (2) affect the health, welfare and safety of the Owners; (3) require the
immediate attention of, and possible action by, the Board; and (4) make it impracticable to comply

with non-emergency notice or agenda provisions.
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(d)  Contents of Notice. The notice of a Board meeting must state the time and

place of the meeting and include a copy of the agenda for the meeting (or the date on which and
the Iocat?ons where copies of the agenda may be convéniently obtained by the Owners). The notice
must i;\clude notification of the right of an Owner: (1) to have a copy of the minutes or a summary
. of the minutes of tHe meeting distributed to him upon request (and, if required by the Board, upon
payment by the (equesting Owner to the Master Association of the cost of making the distribution),
and (2) to speak to the Board (unless the Board is meeting in "executive session").

Seétion 7.6  Agenda of Boafd Meetings. The agenda of a Board meeting must comply
with the agenda prbvfsi'ons' of Section 3.6 above. The period fequired to be devoted to comments
by Owners and discussion of those comments must be scheduled for the beginning of each Board
meeting. In an emergency, the Board may take action on an item which is not listed on the agenda
as an item on which’action may be taken.

ARTICLE 8
POWERS AND DUTIES OF THE BOARD OF DIRECTORS

Section 8.1  Powers and Duties. fhe Master Association shall have all of the powers
given to such a corporation by law, subject only.to such limitations upon the exercise of such
powers as are expressly set forth in the Master Declaration. The Master Association shall have
the power to p‘erform any and all lawful acts which may be necessary or proper for, or incidental
to, the exercise of any of the express powers of the Master Association set forth in the Master
Declaration. The Board may delegate responsibility for the day-to-day operation of the Master
Association to a Manager as provided in the Master Declaration. Without in any way limiting the
foregoing portions of this Article 8, the Board shall comply with the mandatory insurance
requirements set forth in the Master Declaration, and, in the Board's discretion: may obtain
insurénce against such other hazards and casualties as the Board may deem prudent, and may

also insure any other property, whether real or personal, owned by the Master Association or
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located within the Properties (including, but not limited to, the Units) (as said terms are defined in
the Master Declaration), against loss or damage by fire and such other hazards as the Board may
deem desirable, with Master Association as owner and beneficiary of such insurance.

ARTICLE 9
OFFICERS AND THEIR DUTIES

Section 9.1  Enumeration of Offices. The officers ("Officers™) of the Master Association
shall be a President, a Se.t':retary. and a Treasurer, and such other Officers as the Board from time
to time by resolution may create. All Master Association Officers (other than Officers elected or
appointed by D,eclaraqt during thg Declarant Control Period) must be .Owners and Members of the

. Master Associétion. Additionally, no person may be elected President, Secretary, or Treasurer, or
continue to serve in any such office, unless he or she also is first, and shall at all times remain,
concurrently a Direé{or ana (after the Declarant Control{ Period) élso a Member of the Master
Association. |

, Section 9.2  Election of Officers. Subject to the Declarant Control Period as set forth in

Section 4.2 above, the Master Association Officers shall be elected annually by the Board. The
election of Officers shall take place at the first meeting of the Board, and, thereafter, at annual

intervals, following each Annual Meeting of the Members.

Section9.3 Term. Each Master Association Officer shall hold office for one (1) year (or
until the election of a successor) unless the Officer sooner shall resign, be removed,, ér otherwise
be disqualified to serve.

Section 9.4  Special Appointments. The Board may elect an inspector of elections and
such other Officers as the affairs of the Master Association may require, each of whom shall hold
office for such period, have such authority, and perform such duties as the Board, from time to

time, may determine.

-12-
AAO0O0720



Section 9.5  Resignation and Removal. Any Officer may be removed from office by the
Board, with or without cause. Any Officer may resign at any time by giving written notice to the
Board, the President or th‘e Secretary. Such resignation shall take effect on the date of receipt or
at any.later time specified therein, and unless otherwise specified therein, the acceptance of such
resignation shall nbt be nebessafy to make it eﬁectivg.

Section 9.6 Vacancies. A vacancy in any office may be filled by appointment by the
Board. The Officer appointed to such vacancy shall serve for the remainder of the term of the
Officer replaced.

Section 9.7  Multiple Offices. The offices of Secretary and Treasurer‘may be held by the

same person. No person shall simultaneously hold more than one of any of the other offices,
except for special offices created pursuant to Section 9.4 above.

Section 9.8 Duties. Duties of the Officers are as follows:

(a) PRESIDENT. The President shall preside at all meetings of the Board and.of the

. Members; shall see that orders and resolutions of the Board are carried out; shall execute all

documents and may co-sign all checks and promissory notes; and shall cause to be prepared,

executed, certified and recorded, all properly ado;;ted amendments to the Master Declaration on
behalf of thé Master Association. |

| (b) SECRETARY. The Secretary shall record the votes and cause to be kept the

minutes of all meetings and proceedings of the Board and of the Members; shall keep the

.corporate seal of the Master Association and affix the seal on all papers required to be sealed; shall

cause to be served notices of meetings of the Board and of the Members; shall cause to be kept

appropriate current records showing the Members and their addresses; and shall perform such

other duties as required by the Board. The Secretary may co-sign checks in the Treasurer's

absence.
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(c) TREASURER. The Treasurer shall cause to be received and deposited in
appropriate bank accounts all monies of the Master Association and shall cause to be disbursed
such funds -as directéd by Board resolution; may co-sign checks and promissory notes of the
Master Association; shall cause to be kept prope} books of account; shall cause an annuél review
of the Master Association books to be made by a public accountant at the completion of each fiscal
year; and shall submit to the Board a proposed annual operating budget and statement of income‘
and expenditures, to be presented to the Members at the Annual Meeting or any duly held special
meeting of the Members.

Section 9.9  Authority to Sign. Any other provision herein notwithstandirig: (a) each and

every Master Asso;:iation check, promissory note, contract, and other obligation, in which the
amount or obligation js Iéss than Five Hundred Dollars ($500.00), shall be signed by either the
Master Association'}’resident or Treasurer; and (b) each and every Master Assaociation check,
promissory note, contraét, and other obligation, in which the face amount or obligation exceeds
. Five Hundred Dollars ($500.00) (or which is a withdrawal from or reduction of a ReserQe Fund,
regardl‘ess of amount) must be siéned by not [ess than two (2) Officers as follows: (1) the
President, and (2) the Treasurer (provided 'that the Secretary shall be authorized to co-sign checks
in place of either of the President or Treasurer in the event that either is not reasonably available).
Without limitihg én); other provision of these Bylaws, éach of thé President, Treasurer, and
Secretary must first be and at all _times remain a Director and (after the Declarant Cont‘rol Period)

also a Member of the Master Association.

ARTICLE 10
COMMITTEES

Section10.1 General. The Board may establish such committees as it deems appropriate

to perform such tasks and functions as the Board may designate by resolution. Committee .

members serve at the Board's discretion during such periods as the Board may designate by
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resolution; provided that any committee member, including the committee chair, may be removed
by 'the vote of a majority of the Directors.
Section 10.2 Neighborhood Committees. In addition to any other committees appointed
as prévided above, each Neighborhood which has no formal organizational structure, or
'Neighborhood Association, may elect a Neighborhood Committee, to advise the Board regarding
the nature and extent of services, if any, to be provided to the Neighborhood -by the Master
Association, in addition to those pfovided to all Members of the Master Association in accordance
with the Master Declaration. A Neighbbrhood Committee may. advise the Board on any otherissue,
but shall _hav.e no authority whatsoever to bind or to impose obligations on the Board. Such
Neighborhood Committees, if elected, shall consist of three to five Neighborhood Representatives,
as determined by the vote of a majority of the Owners within the Neighborhood,v Neighborhood
Cémmittee Represe‘f{;atives shall be elected for a term of one year 6r until their successors are
elected. Any Director elected from a Neighborhood shall be an ex officio member of the
) Neighborhood Committee for that Neighborhood. Representatives of a Neighborhood Committee
shall elect a chairperson, who shall preside at its meetings and be respoﬁsible for transmitting all
communications to the Board. In conducting its ciuties and responsibilities, each Neighborhood
Committee shall abide by analogous notice and quorum requirements applicable to the Board
ﬁnder these Bylaws. Neighborhood Committee meetings shall be open to all Owners in the
Neighborhood and their representatives, and shall also be open to any and all Directors and/or
representatives of Declarant and/or the Board. Neighborhood Committee Representatives mayact
by unanimous written consent in lieu of a meeting. Notwithstanding the foregoing, the Board atany
time and from time to time may require written evidence, in form and content reasonably
éatisfactory to the Board, verifying the election, authority, and/or tenure of any or all Neighborhood

Committee Representative(s).
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ARTICLE 11
BOOKS AND RECORDS

* The Board shall cause to be kept a complete record of all of its acts and corporate affairs.
The Books, records and papers of the Master Association shall at all times, during reasonable
business hours, be subject to inspection by any Member. The Master Declaration, the Articles of
Incorporation and these Bylaws shall be available for inspection by any Member at the principal
office of the Master Association, where copies may be purchased at reasonablev cost.

ARTICLE 12
COMMITTEES -

The Board may appoint committees as deemed appropriate in carrying out its purposes and
may, by resolution, delegate any portion of its authority permitted by law to an Executive
Committee consisting of the Master'Association President, Secretary and Treasurer.

. ARTICLE 13
ASSESSMENTS

As more fully provided in the Master Declaration, the Owner of each Unit is obligated to pay
to the Master Association certain Assessments which are or may be secured by a continuing lien
| upon the Unit against which the Assessment is made.

ARTICLE 14
CORPORATE SEAL -

The Master Association may have a seal in circular form having within its circumference the

words:

"SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION"
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ARTICLE 15
NOTICE AND HEARING PROCEDURE

Before undertaking any action for which Notice and Hearing are provided for under the
Master Declaration, the Board first shall cause written notice of such proposed action to be
delivered to all Owners affected thereby. The notice shall describe the action proposed to be
taken, and shall set the date of a hearing on the matter, which date shall be not less than ten (10)
days nor more than thirty (30) days after delivery of the notice. Each affected Owner may be heard
in' person, or by counsel at the Owner's expense, at a hearing before a quorum of Directors. The
Board may adjourn and continue the hearing froh time to time as ft deems neceésary for the
purpose of obtaining additional evidence or information. The Board shall issue its written ruling on
the matter within forty-five (45) days after the conclusion of the ‘hearing, which ruling shall be
binding and conclusive és to all mafters presented therein.

ARTICLE 16
AMENDMENTS AND OTHER DOCUMENTS

Section16.1 Amendment. These Bylaws may be amended, added to, or altered, by both:

(é) affirmative vote or written consent of not less than sixty-seven percent (67%) of the total voting
power of the Master Association, and (b) affirmative vote or written consent of not less than a
majority 6{ the total voting power of the B;oard. Any amendment which will advefsely affect the
rights of any first Mortgagee shall require the prior written approval of at least sixty-seven percent
(67%) of said first Mortgagees, pursuant to the Master Declaration. Notwithstanding 'any of the
, foregéiné: (a) during the Declarant Rights Period (as said term is defined in the Master
Declaration), Declarant shall have the power from time to time to unilaterally amend the Bylaws,
to correct any scrivener's errors, to clarify any ambiguous provision, and otherwise to enéure that
the Bylaws conforms with the Master Declaration and with réquirements of applicable law or
governmental body, and (b) any amendment which will adversely affect the rights of Declarant shall

require the prior written approval of Declarant, and (c) this provision may not be amended without
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the prior written approval of Declarant. In the event that, and for so long as, the United States
Department of Veterans Affairs ("VA") or the Federal Housiné Administration ("FHA") is insuring
or guaranteéing Ioalns (or has agreed to insure or guarantee loans) on any portion of the Properties
with respect to the initial sale by Declarant to a Purchaser of any Unit, any amendment to these '
Bylaws, for so long as Declarant has the right to appoint one or more Directors, shall require the
prior written approval of VA or FHA, but only if tﬁe applicable VA or FHA (as may be applicable)
office with jurisdiction at such time normally and regularly requiré_s and issues such written
apbrovals under the circumstances. |

Section 16.2 . Other Documents; Inconsistencies. The Articles of Incorporation and the

| Master Declarétion are, by this reference, incorporated herein as if set forth in full. In the case of
any conflict between the Articles of Incorporation and these Bylaws, the Articles shall control; and
in the case of any conﬂict between the Master Declaration and the Articles or these Bylaws, the
Master Declaration shall control.

ARTICLE 17
MISCELLANEOUS

Section 17.1 Fiscal Year. The fiscal year of the Master Association shall begin on the first
day of January and end on the 31st day of December of every year, except that the first fiscal year
shall begin on the date of incorporation.

Section 17.2 Notices. Any notice permitted or required hereunder shall be in writing and

may be delivered either pefsonally or by mail. If delivery is made by mail, it shall be deemed to
have been delivered two (2) business days after a copy of the same has been deposited in the
United States mail, postage prepaid, addressed to any person or entity at the address given by
such person or entity to the Master Association for the purpose of service of such notice, or to the
residence of such person or entity if no address has been given to the Master Association. Such

address may be changed from time to time by notice in writing to the Master Association.

-18-
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ARTICLE 18
BUSINESS JUDGMENT; INDEMNIFICATION

Section 18.1 Claims Related to Breach of Duty. The Officers, Directors, and committee
members of the Master Association ‘sﬁall be subject to the reasonable business judgment rule, and
shall not be liable for any mistake of judgment, negligent or otherwise, except for their own
individual wiiful misfeasance, malfeasance, misconduct, or bad faith. The Officers and Diréctors
shall have no personal liability with respect to any contract or other commitment made or action
taken in good faith on behalf of the Master Association (except to the extent that such Officers or
Directors are also Members of the Master Association).

Section 18.2 Exclusion from Liability for Other Tortious Acts. Volunteer Directors, Officers,

and committee membérs of the Master Association shall not be personally liable in excess of the
coverage of insurance specified in'subpéragréph (d) below, to any person who suffers injury,
including but not Iim&éd td. bodily injﬁry, emotional distreés, v;/rongful death, or property damagé
. or loss as a result of their tortious act or omission as Iong as the following requfrements are met
by the volunteer Directors, Officers, or committee members and the Master Association: (a) the act
or omission of the Director, Officer, or committee member, was performed within the scope of his
or her duties; (b) the actor omissioﬁ of the Director, Officer, or committee member, was performed
in g'ob'd faith; (cj the actor omission of the Director, Ofﬁcer', or committee nﬁember, was not willful,
wanton, or grossly negligent; and (d) the Master Assqciatiqn maintained and had in effect (at the
time of the aét or omission of the Director, Officer, or committee member, and at the time a claim
was made) one or more insurance policies which included coverage for general liability of the
Master Association and individual liabﬁity of Directors, Officers, and committee members, for

negligent acts or omissions in that capacity, both in the amount of at least $2,000,000.00.
| The payment for actual expenses incurred in the execution of his or her duties shall

not affect thé status of an Officer or Director as a volunteer under this section.

-19-
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Section 18.3 Indemnification. The Master Association shall indemnify every Officer,

Director, and committee member of the Master Association against all damages and expenses,
including attornéys fees and costs, reasonably incurred in connéction with any action, suit, or other
proceeding (including settlement of any suit or p(oceeding, if approved by the then Board of
Directors) to which he or she may be a party by reason of being or having been an Officer, Director,
or committee member; provided that such obligation to indemnify shall be limited to those actions
for which liability is limited under the Master Declaration, the ArﬁAcles of Incorporation and Bylaws
of the Master Association, and applicable Nevada law. |

KNOW ALL MEN BY THESE PRESENTS:

That we, the undersigned, being the Directors and/or Members of the above-named
corporation, do hergby fespectively' acknowledge and adopt the foregoing Bylaws as and for the

Bylaws of the Master Association.

IN WITNESS WHEREOF, we have hereunto set our hands this __ day of December,
1998.
SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION,
a Nevada non-profit corporation
DIRECTORS:
Gary V.\Gdett
Guy Inzalaco
o R. Br\w\eg@t |
(wmn\1881.10\3.bylaws.01.wpd)
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OF
COVENANTS, CONVDITIONS, AND RESTRICTIONS

FOR

'SOUTHERN HIGHLANDS

(a Nevada Master Residential Common-Interest Planned Cormmunity)

(WMA1E81. 1OWNEW.05AD. zrav. wod) (rev. July 14, 1929)

AAO000730



MASTER DECLARATION

OF

COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR

SOUTHERN HIGHLANDS

{a Nevada Master Residential Comman-interest Planned Community}

Affacts Assessors Parcel Nos.:

176-36-101-011;
176-36-301-001;
176~36-401-001;
176-36-501-006;
176-36-701-003;
176-36-801-002;
177-31-102-001%;
177-31-201-004;
177-31-201-009;
177-31-202-003;
177-31~-303-002;
177-31-401-003;
177-31-602-002;
177-31-701-003;
177-31-803-001;
191-05-~101-007;
191-05-301-002;
191-05-301-008;
191-05~-401-006;
1%1-06-201~-006;

176-36-201~002;
176-36-301-002;
176-36-401-002;
176-36-601-001;
176-36-701-004;
177-31-101-001;
177-31-103-001;
177-31-201-005;
177-31-201-010;
177-31-301-002;
177-31-303-003;
177-31-501-001;
177-31-604-001;
177-31-701-004;
177-31-803-002;
131-05-201-003;
191-05-301-003;
191-05-401-001;
191-05-401-007;
191-06-201=007;

191?23-30z—agkﬁn%%%aggaqg%ﬁpoz;

1581 JOWNEW.0

176-36-101-001;
176-36-201-003;
176-36-301-003;
176-36-501-001;
176-36-601-002;
176-36-701-005;
177-31-101-002;
177-31-201-001;
177-31-201-006;
177-31-201-011;
177~-31-302-001;
177-31-304-001;
177-31-601-001;

177-31-604-002;

177-31-701-005;
131-05-101-002;
191~05-201-004;
191-05-301-004;
191-05-401-002;
131-06-201-002;
191-06-301-001;
191-06-302-003;

176-36-101-003;
176-36-201-004%;
176-36-301-005;
176=-36-501-003;
176-36-601-003;
176-36-701~010;
177-31-101-003;
177-31-201-002;
177-31-201-007;
177-31-202-001;
177-31-302-002;
177-31-364-002;

177-31-601-002; -
177-31-701-001;
177-31-801-001;

151-05-101-003;
191-05-201-005;
191-05~301-005;

191-05-401~004;

131~-06-201-003;
191-06-301-002;
191-06-401-003;

176-36-101-00
176-36-201-00
176-36-301-00
176-36~501-00
176~36-601-00
176-36-801~0C
177-31-101-0C
177-31-201-0¢C
177-31=201-0¢C
177-31-202-0C
177-31-303-0¢
177-31-305-0C
177-31-602-0¢C
177-31-701-0C
177-31-802-00
191-05-101-G¢C
191-05-301-00
191-05-301 °
191-05-401

191-06-201~0C
191-06-301-0C
191-06-501-06
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191-06-501-002; 191-06-501-003; 191-06-501-004; 191-06-501-006; 191-06-601-001; 191-06-601-
002; 191-06-601-003; 191-06-601-004; 191-06-601-005; 191-06-601-006; 191-06-601-007; 191-06-
- 601-008; 191-06-601-009; 191-06-601-010; 191-06-601-011; 191-06-601-012; 191-06-601-013; -
191-06-701-001; 191-06-701-002; 191-06-701-003; 191-06-702-001; 191-06-703-001; 191-06-703-
002; 191-06-704-001; 191-06-704-002; 191-06-704-003; 191-06-705-001; 191-06-705-002; 191-06-
706-001; 191-06-706-002; 191-06-706-003; 191-06-706-004; 191-06-801-001; 191-06-802-001;
191-06-802-002 191-06-802-003; 191-06-802-004; 191-06-803-001; 191-06-803-002; 191-06-303-
003; 191-08-101-001 191-08-101-002; 191-08-101-003; 191-08-101-004; 191-08-101-005; 191-08-
201-00%; 191-08-301-001; 191-08-301-002; 191-08-401-001; 176-36-101-005; 176-36-101-006;
176-36-101-012; 176-36-101-013; 176-36-201-007; 176-36-301-004; 176-36-401-004; 176-36-401-
006; 176-36-801-013; 177-31-301-001;177-31-801-002; 177-32-203-009 177-32-301-001; 191-06-
101-002; 191-06-301-003
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MASTER DECLARATION
OF
COVENANTS, CONDITIONS, AND RESTRICTIONS

FOR

SOUTHERN HIGHLANDS

THIS MASTER DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
is made this 27th  day of December , 1999, by SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a Nevada corporation ("Declarant™).

PART ONE: INTRODUCTION TO THE COMMUNITY

Southern Highlands Development Corporation, as developer of Southemn Highlands and
Declarant, has established this Declaration to provide a governance sfructure and a flexible system
of standards and procedures for the overall development, administration, maintenance, and
preservation of Southern Hightands as a master planned community.

ARTICLE1
CREATION OF THE COMMUNITY

1.1 Purpose and Inient.

Declarant owns the real property described in Exhibit "A," and intends, by Recording this
Declaration, to establish a general plan of development for the master planned community known
as Southern Highlands. This Declaration provides a flexible and reasonable procedure for
Southern Highland's future expansion as Declarant deems appropriate and provides for its overall
development, administration, maintenance and preservation. An integral part of the development
planis the creation of Southern Highlands Cemmunity Association, a Nevada nonprofit corporation
whose members shall be comprised of all cwners of residential real property in Southern
Highlands, to own, operate, and/or maintain various common areas and community improvements
and to administer and enforce this Declaration and the other Governing Documents referencedin
this Declaration.

This Declaration is prepared pursuant to Chapter 116 of Nevada Revised Statutes
(Nevada's Uniform Common-Interest Ownership Act) and establishes a planned community as
defined therein.

(wmi 1881, 10\NEW.C5AD. wpd) (rev. July 14, 1999)
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1.2 Binding Effect.

All of the property described in Exhibits "A," "A-1," and "A-2," and any additional property
made a part of Southern Highlands from time to time in the future by Recording one or more
Annexation Notices, shall be owned, conveyed, and used subiect to all of the provisions of this
Declaration, which shall run with the title to such property. This Declaration shall be binding upon
all Persons having any right, title, or interest in any portion of the Properties, their heirs,
successors, successors-in-titte, and assigns.

Unless otherwise provided by applicable Nevada law, this Declaration shall run with the land
and have perpetual duration. This Declaration may be terminated only by a Recorded instrument
signed by Members comprising the Requisite Membership Percentage, and which complies with
the termination procedures set forth in NRS Chapter 116. Nothing in this Section shall be
construed to permit termination of any easement created in this Declaration without the consent
of the holder of such easement.

1.3 Governing Documents.

Southem. Highlands’ Governing Documents consist of:

e this Declaration _

(and any and all Recorded Supplemental Declarations/Annexation Notices, applicable to

specified Neighborhoods); ‘

# Southern Highlands Community Association's Articles of Incorporation;

- @ Southern Highlands Community Association's Bylaws;

® Plats;

e Architectural Guidelines (described in Article 4);

; Rules and Regulations (described in Article 3); and

e resolutions of the Association's Board of Directors;
all as may be amended from time to time.

The Governing Documents apply to all Owners and Residents of property within Southér'n
Highlands, as well as to their respective Invitees. Any lease on a Unit shall provide that the tenant

and all occupants of the leased Unit are bound by and obligated to comply with the Governing
Documents.

1.4 Mustrative Diagram.

Throughout the Governing Documents there may be diagrams to illustrate the concepts
discussed and to aid in the reader's understanding. Such diagrams are for illustrative purposes
only. Inthe event of a conflict between any diagram and the text of the Governing Documents, the
text shall confrol.

(wmn1881, 1MNEW.05AD, wpd) (rev. July 14, 1899) -2-
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The following diagram illustrates the Governing Documents for Southern Highlands.

SOUTHERN HIGHLANDS
GOVERNING DOCUMENTS

Declaration creates obligations which are binding upon the
{Recorded with Clark County, Nevada, Recorder) Association and all present and future owners of
‘ A property in Southem Highlands.

Annexation Notice(s) or annexes or adds property to Southern Highlands;
Supplemental Declaration({s) ————s——- may impose additional obligations or restrictions
(Recorded with Clark County, Nevada, Recorder) on such property or particular Neighborhoods.

Articles of Incorporation ~———-—--rv establishes the Association as a nonprofit
{filed with Nevada Secretary of State) corporation under Nevada law.

Bylaws — govems the Association's internal affairs, such as
(adopted by Association's Board of Directors) voting rights, elections, meetings, officers, etc.

Architectural Guidelines-----—--a- — establishes architectural standards and guidelines
(adopted by Declarant) for improvements and medifications to Units,
including structures, landscaping, and other items
throughout Southem Highlands.

Rules and Regulations ----——--——ne-— supplementaily governs use of property, activities,
{adopted by Declarant) and conduct within Southern Highlands.

Board Resolutions establishes rules, policies, and procedures for
(adopted by Board) intemal governance and Association activities;
regulates operation and use of Common
Elements.

[Diagrams are intended for illustrative purposes only, and are not intended to supplant or supplement
the express written or implied terms contained in the Governing Documents.]

1.5 Priorities and Inconsistencies.

(@) The Governing Documents shall be construed to be consistent with one
another to the extent possible. If there exist any irreconcilable conflicts or inconsistencies among
the Governing Documents, the terms and provisions of this Declaration shall prevail (uniess and
to the extent only that any provision of the Declaration fails to comply with any applicable provision -
of NRS Chapter 116), and thereafter, the Governing Document listed first in Section 1.3 shall
prevail over any lower listed Governing Document.

(b) In the event of any inconsistency between any Community Governing
Document and any other Governing Document which is specific to a particular Neighborhood, the
former shall prevail. ’

(c) Any inconsistency between any two or more Neighborhood-specific
Governing Documents shall be resolved in like manner as set forth above.
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(d) Nothing in this Section shall preclude any Supplemental Declaration or
other Recorded covenants applicable to any portion of the Properties from containing additional
restrictions or provisions which are more restrictive than the provisions of this Declaration.

1.6 . Enforcement.
The Governing Documents shall be enforceable by Declarant, the Association, any Owner,
and their respective legal representatives, heirs, successors, and assigns, by any means available

at law or in equity, subject to the provisions of Article 19.

1.7" * "Term and Interpretation.

(a) The covenants and restrictions of this Declaration shall run with and bind
the Properties, and shall inure to the benefit of and be enforceable by the Asscciation or the Owner
of any land subject to this Declaration, their respective legal representatives, heirs, successive
Owners and assigns, until terminated in accordance with NRS § 116.2118.

(b) The provisions of this Declaration shall be liberally construed to effectuate
its purpose of creating a uniform plan for the development of a residential community and for the
maintenance of the Area of Common Responsibility. The article and section headings have been
inserted for convenience only, and shall not be considered or referred to in resclving questions of
interpretation or construction. Unless the context requires a contrary construction, the singular
shall include the plural and the plural the singular; and the masculine, feminine and neuter shall
each include the masculine, feminine and neuter.

(c) The provisions of this Declaration shall be upheld and enforceable to the
maximum extent permissibie under applicable federal or state law or local ordinance. Subject to
the foregoing, if any court of competent jurisdiction should determine that any provision of this
Declaration is invalid, or invalid as applied in a particular instance, such determination shall not
affect the validity of other provision or other applications of such provision.

1.8 Constructive Notice and Acceptance.

Every Person who owns, occupies or acquires any right, title, estate or interest in or to any
Unit or other portion of the Properties does hereby consent and agree, and shall be conclusively
deemed to have consented and agreed, to every limitation, restriction, easement, reservation,
condition and covenant contained herein, whether or not any reference to these restrictions is
contained in the instrument by which such person acquired an interest in the Properties, or any -
portion thereof.

1.9 Compliance with Applicable Laws.

The Association shall comply with all applicable laws, including, but not limited to,
applicable laws prohibiting discrimination against any person in the provision of services orfacilities
in connection with a Dwelling because of a handicap of such person. The provisions of the
Governing Documents shall be upheld and enforceable to the maximum extent permissible under
applicable law. Subject to the foregeing, in the event of irreconcilable conflict between applicable
taw and any provision of the Governing Documents, the applicable law shall prevail, and the
affected provision of the Governing Document shall be deemed amended (or deleted) to the
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minimum extent necessary to remove such irreconcitable conflict. In no event shall the Association
adhere to or enforce any provision of the Governing Documents which irrecencilably contravenes
applicable law.

1.10 Exhibits.

Exhibits "A" "A-1," "A-2," and "B," attached to this Declaration, are incorporated by this
reference. Amendment of such Exhibits shall be governed by Article 23 below.

ARTICLE 2
CONCEPTS AND DEFINITIONS

Capitalized terms shall be defined as set forth below. Other capitalized terms used in the
Governing Documents shall generally be given their natural, commonly accepted definitions, unless
otherwise defined in NRS Chapter 116. :

2.1 "ARC": The Architectural Review Commitiee, if any, created pursuant to Section 4.2.

2.2 "Architectural Guidelines": The architectural, design, and construction guidelines
and application and review procedures applicable to the Properties, as promulgated and
administered pursuant to Article 4, as may be amended.

2.3 "Area of Common Responsibility™: The Common Elements, together with such other
areas, if any, for which the Association has or assumes responsibility pursuant to the terms of this
Declaration, any Supplemental Declaration, or other applicable covenants, contracts, or
agreements. ‘

2.4 "Articles of Incorporation” or "Articles™: The Articles of Incorporation of Southern
Hightands Community Association, as filed with the Nevada Secretary of State.

2.5 "Assessments"™ Each and all of Base Assessments, Neighbeorhood Assessments,
Special Assessments, and Specific Assessments, as applicable.

2.6 "Association™ Southern Highlands Community Association, a Nevada nonprofit
corporation, and ifs successors or assigns. "

2.7 "Base Assessment”; Assessments levied on all Units subject to assessment under
Article 8 to fund Common Expenses for the general benefit of the Community. Each and all"of -
Neighborhood Assessments, Special Assessments, and Specific Assessments, as applicable, are
in addition to Base Assessments.

2.8 "Board of Directors” or "Board™: The body responsible for administration of the
Association, selected as provided in the Bylaws and generally serving the role as the board of
directors under Nevada corporate law and as the "executive board" as defined in NRS §
116.110345.

2.9 "Builder": Any Persen who purchases one or more Units for the purpose of
constructing improvements for later sale to consumers, or who purchases one or more parcels of
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land within Southern Highlands for further subdivision, development, and/or resale in the ordinary
course of such Person's business.

2.10 "Bylaws™ The Bylaws of Southern Highlands Community Association, as may be
amended from time to time.

2.11 "Commercial Component”: Certain land which does nct comprise part of the
residential Planned Community encumbered by this Declaration, but which shall be required to pay
certain amounts for use of certain Association Common Elements, as set forth in Article 18.

2.12 “"Common Elements™:. All real property or interests therein (including, but not
necessarily limited to, certain easements designated on Plats as pedestrian access corridor
easements, public utility easements, landscape easements, drainage and/or sewer easements, and
any other such easements) owned or leased by the Association, which includes entry
monumentation, private eniry gates and guard houses for the Properties, Private Streets, street
lights, street signs, curbs and gutters, Common Element landscaping, access and ingress/egress
easements, but otherwise, shall exclude Units. Common Elements shall constitute Common
Elements as to the Properties, as provided in NRS § 116.110318. Notwithstanding the foregoing,
Private Amenities are separate and private property, and are NOT A PART OF the Common
Elements and NOT A PART OF the Properties.

2.13 "Common Expenses": The actual and estimated expenses incurred, or anticipated
to be incurred, by the Association for the general benefit of the Owners, including any reasonable
reserve, as the Board may find necessary and appropriate pursuant to the Governing Documents.

2.14 "Community”: Southern Highlands, a Nevada master residential common-interest
planned community,

2.15 "Community Standards™: The standards of conduct, maintenance, or other activity
generally prevailing throughout the Properties. Such standards shall be established initially by
Declarant and may be more specifically defined in the Architectural Guidelines, the Rules and
Regulations, and Board resociutions. Any subsequent amendments to the standards shall meet or
exceed the standards set by Declarant and Board during the Declarant Control Period. Such
standards may contain both objective and subjective elements. The Community Standards may
evolve as development progresses and as the needs and demands of Southern Highlands change.

2,16 "County™: County of Clark, Nevada, together with its successors and assigns.

2.17 "Custom Lois™: Lots, as shown on a Plat, within a designated Custom Lot
Neighborhood, in which each such lot is intended to be conveyed to a Purchaser, for construction
by the Purchaser of a custom home subject to design and architectural requirements of Declarant
for custom homes.

2.18 "Declarant": Southemn Highlands Development Corporation, a Nevada imited liability
company, cr any successor, successor-in-title, or assign who takes title to any portion of the
property described in Exhibits "A" or "B" for the purpose of development and/or sale, and who is
designated as Declarant in an express Recorded assignment executed by the immediately
preceding Declarant (but specifically excluding Purchasers as defined in NRS §116.110375).
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2.19 “"Declarant Control Period™: The period of time during which Declarant is entitled
to appoint and remove the entire Board of Directors (or a majerity therecf). The Declarant Control
Period shall terminate upon the first to occur of the following:

(a) B0 days after Declarant has conveyed 75% of the Maximum Units;

(b) five years after the Declarant has ceased to offer Units for sale in the ordinary course
of business; or,

(c) five years after Recording of the most recent Annexation Notice or Supplemental
Declaration to add any additional property to the Declaration as provided in Section 10.1.

Nothing in this Section shall preclude Declarant, in its sole discretion, from voluntarily
relinquishing contrel of the Board earlier than required by this Section, and in such event, Declarant
reserves the right to veto actions of the Association as provided in the Bylaws until such time as
the Declarant Control Period would have otherwise expired under this Section. Within 30 days after
Owners other than Declarant are entitled to elect a majority of the Directors pursuant to this
Section, the Declarant shall deliver to the Association all personal property of the Owners and the
Assaciaticn which Declarant nolds or controls including such items as are specifically required to
be delivered under NRS § 116.31038.

2.20 "Declarant Rights Period™ The pericd of time during which Declarant owns any
property subject to this Declaration or which may become subject to this Declaraticn by annexation
in accordance with Section 10.1, and during which period of time, Declarant has reserved certain
rights as set forth in this Declaration.

2.21 "Development Agreement™. That certain "Development Agreement Between the
County of Clark and Southern Highlands Development Carporation, Et AL" which in part refers to
the Southern Highlands Land Use Master Plan (consisting of the Land Use and Development
Guide aleng with the Planned Community Parameters adopted with the P-C Overlay Zone in
application number ZC-1817-98), which, together with the Southern Highlands Master Parks and
Public Facilities Plan, Southern Highlands Master Transportation Study, and Southern Highlands
Master Drainage Study, are collectively referred to as the Southern Highlands Master Plans (as all
of the foregoing terms are defined in the Development Agreement), including all addenda and
exhibits incorporated by reference therein and all amendments thereto.

2.22 "Director™: A duly appointed or elected and current member of the Board of
Directors.

2.23 "Dwelling™ A single Family detached residential building located on a Unit {or, in a
condominium, a condominium Unit) designed and intended for use and occupancy as a residence
by a single Family, but specifically excluding "manufactured housing” or mobile homes, neither of
which shall be permitted as Dwellings.

2.24 "Family™: A group of natural persons related to each other by blood or legally related
to each other by marriage or adoption, or a group of natural persons not all so related, but who
maintain a common housenold in a Dwelling, all as subject to and in compliance with ail applicable
federal and Nevada laws and local health codes and other ordinances.
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2.25 "Golf Course™ The portion of the Private Amenities (located adjacent to and/or
nearby, but NOT A PART OF, the Properties or Common Elements) and Improvements thereon,
which may be operated as a golf course (including, without limitation, golf course and playing
elements, club house, practice facilities, private cottages, maintenance or storage facilities, driving
ranges, lakes, water hazards, trees, bunkers, berms, fairways, greens, and/or other related
elements, facilities, features, or components). Refer to Article 17, and to detailed Disclosures and
Disclaimers set forth in Article 24, below.

2.26 "Governing Documents"™. The documents listed in Section 1.3 Any inconsistency
among the Governing Documents shall be governed pursuant to Section 1.5.

2.27 "Heaith Ciub™ The portion of-the Private Amenities (located adjacent to and/or
nearby, but NOT A PART OF, the Properties or Common Elements) and Improvements thereon,
which may be operated as a health and. fitness club (which may, but need not necessarily,
including, without limitation, private health and sports club, swimming pool and spa area, tennis
courts, and/or other related elements, facilities, features, or components). Refer to Article 17 and
to the detailed Disclosures and Disclaimers sat forth in Article 24, below.

2.28 "lmprovement™: Any structure or appurtenance thereto of every type and kind,
whether above or below the land surface, placed in the Properties, including, but not limited fo,
Dwellings and other buildings, walkways, sprinkler pipes, swimming pools, spas and other
recreational facilities, carports, garages, roads, driveways, parking areas, hardscape, Private
Streets, streetlights, curbs, gutters, walls, perimeter walls, fences, screening walls, block walls,
retaining walls, stairs, decks, landscaping, antennae, hedges, windbreaks, patic covers, railings,
plantings, planted trees and shrubs, poles, signs, exterior air conditioning and water softener
fixtures or equipment.

2.29 "Invitees": Each and all of the following: tenants, guests, and other invitees
(including, as may be applicable, agents, employees, suppliers, and contractors).

2.30 "Manager™: The Person, if any, whether an employee or independent contractor,
appointed by the Association, acting through the Board, and delegated the authority to implement
certain duties, powers or functions of the Association as provided in this Declaration.

2.31 "Master Plan™: The master land use plan as referred to in the Develepment
Agreement for Southern Highlands approved by Clark County, Nevada, as may be amended, which
plan includes all of the property described in Exhibits "A," "A-1," and "A-2," and all or a portion of

the property described in Exhibit "B" that Declarant may from time fo time subject to this -

Declaration. Inclusion of property on the Master Plan shall not, under any circumstances, obligate
Declarant to subject such property to this Declaration, nor shall the omission of property from the
Master Plan bar its later annexation to this Declaration as provided in Article 10.

2.32 "Maximum Units": The maximum number of Units approved for development within
Southern Hightands under the Master Plan, as amended from time to time; provided, that nothing
in this Declaration shall be construed fo require Declarant {o develop the maximum number of lots
approved. The Maximum Units as of the date of this Declaraticn is 9,000 Units.

2.33 "Member™: A Person subject to membership in the Association pursuant to Section
8.2,
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2.34 "Mortgage": A mortgage, a deed of trust, a deed to secure debt, or any other form
of security instrument affecting fitle to any Unit. A"Mortgagee” shall refer to a beneficiary or holder
of a Mortgage.

2.35 "Multi-Family Component™ Certain land, intended for multi-family {(apartment)
residential use, which does not comprise part of the residential Planned Community encumbered
by this Declaration, but which shall be required to pay certain amounts for use of certain
Association Common Elements, as set forth in Article 18.

2.36 "Neighborhood"™: Any residential area within the Properties designated by Declarant
as a Neighborhaod, whether or not governed by a Neighborhood Association, as more particularly
described in Section 6.4, created for the purpose of sharing particular Neighborhood Common
Elements, or receiving other benefits or services from the Association which are not provided to
all Units within the Properties. A Neighborhood may be comprised of more than one housing type
and may include noncontiguous parcels of property. If the Association provides benefits or services
to less than all Units within a particular Neighborhood, then such benefited Units shall be assessed
an additional Specific Assessment for such benefits or services. Where the context permits or
requires, the term Neighborhood shall also refer to the Neighborhood Committee or Neighborhood
Association, if any, having concurrent but subordinate jurisdiction over the property within the
Neighborhood. Neighborhood boundaries may be established and modified as provided in Section
6.4.

2.37 "Neighborhood Assessments": Assessments, levied by the Association {or
Neighborhood Association, if applicable) uniformly upon the Units within a particular Neighborhood
to pay for the Neighborhood Expenses within such Neighborhood, as described in Section 8.2.
Neighborhood Assessments are additional to each and all of Base Assessmenis, Special
Assessments, and Specific Assessments, as applicable.

2.38 "Neighborhood Association™: A homeowners association, created by Supplemental
Declaration, having subordinate, concurrent jurisdiction with t{he Association over any
Neighborhood. Nothing in this Declaration shall require the creation of a Neighborhood Assogciation
for any Neighborhood.

2.39 "Neighborhood Common Elements™ A portion of the Common Elements which
shall constitute Limited Common Elements (as said term is defined by NRS § 116.110355),
allocated for the primary or exclusive use and benefit of one or more designated Neighborhood(s)
(but less than the entire Community), as more particularly described in Article 14; and/or the
common elements unique to a Neighborhood which itself is a common-interest communlty pursuan‘t :
to NRS Chapter 116, established under a Supplemental Declaration.

2.40 "Neighborhood Expenses™: The expenditures made by, or financial liabilities of, the
Association (or Neighborhood Association, if applicable), together with any allocations to reserves,
for maintenance, management, operation, repair, replacement and insurance of Neighborhcod
Common Elements, or for the particular benefit of Owners of Units within a particular
Neighborhood, together with a reasonable administrative charge, all as may be authorized pursuant
to this Declaration or in any applicable Supplemental Declaration.
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2.41 "Notice and Hearing™: Written notice and an opportunity for a hearing before the
Board, at which the Owner concerned shall have the opportunity to be heard in person, or by
counsel at the Owner's expense, in the manner further provided in the Bylaws.

2.42 "NRS Chapter 116": Nevada's Uniform Common-Interest Ownership Act, Chapter
116 of Nevada Revised Statutes, as may be amended from time to time.

2.43 "Officer™: A duly elected or appointed and current officer of the Association.

2.44 "Owner": One or more Persons, which may include Declarant, or a Builder, who hold
the record title to any Unit, but excluding in all cases any party holding an interest merely as
security for the performance of an obligation. The term "Owner” shall include sellers under
executory contracts of sale, but shall exclude Mortgagees.

2.45 "Person™ A natural person, a corporation, partnership, trustee, or any other legal
entity. :

2.46 "Plat™; The final plat maps of portions of Southern Highlands, as Recorded from time
to time, as may be amended and supplemented from time to time of Record.

2.47 "Private Amenities™: Certain real property and any improvements and facilities
thereon located adjacent to, in the vicinity of, or within, the Properties, which are privately owned
and operated by Persons other than the Association for recreational and related purposes, on a
club membership basis or otherwise. Private Amenities are NOT A PART OF the Properties and
NOT A PART OF the Common Elements and NOT SUBJECT TO this Declaration. Private
Amenity ownership and/or membership is NOT A PART OF and is separate from Membership in
the Association. Membership in and use of the Private Amenities {including, but not necessarily
limited to, the Golf Course and the Health Club), is subject to approval of the governing body of the
Private Amenity (which is a body separate from and not related to the Association or the Board)
and payment of separate initiation fees, dues, and other charges as determined by the Private
Amenity. Notwithstanding the foregoing, the owners and members of Private Amenities, and their
respective Invitees, shall have an easement of access to, enjoyment of, and ingress and egress
over, the Private Streets and enfries and other Common Elements of the Community. Refer to
Article 17, and to the Additicnal Disclosures and Bisclaimers set forth in Article 24, below.

2,48 "Private Streets™: All private'streets, rights of way, street scapes, and vehicular
ingress and egress easements, in the Properties, shown as such on a Plat.

2.49 "Properties™: The real property described in Exhibits "A," "A-1," and "A-2," tcgether “

with such additicnal property from time to time as is made subiect to this Declaration in accordance
with Article 10 and NRS Chapter 116.

2.50 "Purchaser™ A Purchaser, as defined in NRS § 116.110375.
2.51 "Record," "Recording,” or "Recorded”; Tofile, filing, or filed of record in the official

records of the Office of the County Recorder of Clark County, Nevada. The date of Recording shall
refer to that time at which a document, map, or Plat is Recorded.
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2.52 "Requisite Membership Percentage": Eighty percent (80%) or more of the total
aggregate voting power of the Membership of the Association.

2.53 "Requisite Neighborhood Percentage™ Eighty percent (80%) or more of the total
~ aggregate voting power of those certain Association Members who are Owners of Units in the
relevant Neighborhood.

2.54 "Resident": Unless otherwise specified in the Governing Documents, shall mean any
person who is physically residing in a Unit.

2.55 ‘"Rules and Regulations™: The restrictions relating to an Owner's use of his or her
Unit and conduct of Persons on the Properties, as more specifically authorized and provided for
in Article 3 and NRS Chapter 116.

2.56 "Southern Highiands™. That certain master planned community located in Clark
County, Nevada, which is more particularly described in the Master Plan, as it may be amended
from time to time.

2.57 "Special Assessment™: Assessments levied inaccordance with Section 8.4. Special
Assessments are additional to each and all of Base Assessments, Neighborhood Assessments,
and Specific Assessments, as applicable.

2.58 "Special Improvement District": A service and utility district which may be created
as a special purpose unit of local government in accordance with Nevada law to provide certain
community services and certain infrastructure to some or all of Southern Highlands.

2.59 "Specific Assessment”. Assessments levied against a particular Unit or Units for
expenses incurred or to be incurred by the Association for purposes described in Sections 3.5, 7.4,
and/or 8.5, below (cr in any other section of this Declaration specifically referring to Specific
Assessments). Specific Assessments are additional to each and all of Base Assessments,
Neighborhood Assessments, and Special Assessments, as applicable.

2.60 "Supplemental Declaration™; An instrument Recorded by Deciarant or with the
express prior written consent of Declarant, which shail be supplemental to this Declaration, and
which may create a Neighborhood Association and/or impose supplemental obligations, covenants,
conditions, or restrictions, or reservations of easements, with respect to a particular Neighborhood
or other land described in such instrument. Any purported Supplemental Declaration Recorded
without the express prior written consent of Declarant shall be null and void.

2.61 "Unit™: Subject to the provisions pertaining to unsubdivided parcels of land, as set
forth in Section 8.12, below: A contiguous portion of the Properties, whether improved or
unimproved (other than Common Elements, any Neighborhcod Common Elements, Area of
Common Responsibility, and property dedicated to the public), which may be independently owned
and conveyed and which is intended to be developed, used, and occupied as a Dwelling for a
single Family (as shown and separately identified on a Plat). The term shall mean all interests
defined as "Unit" in NRS § 116.11039. The term shall refer to the land, if any, which is part of the
Unit as well as any improvements thereon. The boundaries of each Unit shall be delineated on a
Plat.
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PART TWO: CREATION AND MAINTENANCE OF COMMUNITY STANDARDS

The standards for use and conduct, maintenance, and architecture at Southern Highlands
are what give the Community its identity and make it a place that people want to cail "home.” Each
Owner and Resident in upholding such standards, can take pride in the results of that common
effort. This Declaration establishes procedures for adopting, modifying, appiying and enforcing
such standards, while providing flexibility for Community Standards to evoive as Southern
Highlands changes and grows over time. .

- ARTICLE 3
A USE AND CONDUCT

3.1 General Framework for Reguiation.

The Governing Documents establish, as part of the general pian of development for the
Properties, a framework of affirmative and. negative covenants, easements, and restrictions
governing the Properties. Within that framework, the Board and the Members must have the ability
to respond to unforeseen problems and changes in circumstances, conditions, needs, desires,
trends, and technology which inevitably will affect Southern Highlands, its Owners and Residents.
Therefore, this Article 3 establishes procedures for modifying and expanding the initial Rules and
Regulations, and additional Rules and Regulations which may be created and revised from time
to time.

3.2 Rule Making Authority.

(a) Authority of Board. Subject to the Governing Documents, NRS Chapter
116, and the Board's duty to exercise prudent business judgment and reasonableness on behalf
of the Association and its Members, the Board may modify, cancel, limit, create exceptions fo, or
expand, the Rules and Regulations, and may create, modify, and enforce reascnabie Rules and
Regulations governing the use of tha Properiies, consistent with other provisions in the Governing
Documents. The Board shall send notice to alt Owners concerning any proposed action on Rules
and Regulations at least ten (10) business days prior to the Board meeting at which such action
is to be considered. Such notice shalf be sent in the manner provided for in subsection (¢) below.
Members shall have a reasonabie opportunity to be heard at a Board meeting prior to such action
being taken. Such action shall become effective, after compliance with subsection (c);” Unless
disapproved by the Requisite Membership Percentage or Declarant (during Declarant Rights
Period). The Board shall have no obligation to call a meeting of the Members to consider

disapproval except upon receipt of a petition signed by Members representing at least ten percerit

(10%) of the fotal votes of the Association as required for special meetings in the Bylaws. Upon
such petition of the Members prior to the effective date of any Board action under this Section, the
proposed action shall not become effective until after such meeting is held, and then shail be
subject to the outcome of such meeting.

(b) Members' Authority. Alternatively, the Members, at an Association meeting
duly called for such purpose and in accordance with the Bylaws, may adopt provisicns which
medify, cancel, limit, create exceptions to, or expand, the Rules and Regulations, by a vote of the
Requisite Membership Percentage.
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(c) Notice. Atleast 30 days prior to the effective date of any action taken under
subsections {a) or (b), the Board shall provide a copy of the new Rule or Reguiation or explanation
of any modifications to the existing Rules and Regulations to each Owner, specifying the effective
date. The Board may send a copy of the new or modified Rule or Reguiation either by: U.S. mail;
electronic telecommunication (i.e., facsimile or email} with confirmation of receipt; or, pubiication
in the community newsletter delivered or mailed to each Owner, provided that such notice is clearly
identified under a separate headline in the newsletter. Upon written request by a Member or
Mortgagee, the Association shall provide, without cost, a single copy of the newly revised Rules
and Regulations. The Asscciation may charge a reasonable fee for additional copies of the revised
Rules and Regulations.

8
(Y

(d) Authority to Change Architectural Guidelines. Prior to expiration or
termination of the Declarant Rights Period (or express delegation by Declarant of its rights under
Article 4), neither the Board nor the Association shall have any authority to medify, repeal, or
expand the Architectural Guidelines. In the event of a conflict between the Architectural Gmde!lnes
and the Rules and Regulations, the Architectural Guidelines shall control.

3.3 Owners' Acknowledgment: Notice to Purchasers.

All Owners are given notice that use of their Units and the Common Elements is limited by
the Rules and Regulations as may be amended, expanded, and otherwise modified. Each Owner,
by acceptance of a deed, acknowledges and agrees that the use and enjoyment and marketability
of his or her Unit can be affected by this provision, and that the Rules and Regulations may change
from time to time as provided under Section 3.2. All Purchasers of Units are hereby placed on
notice that changes may have been adopted by the Association. Copies of the current Rules and
Regulations may be obtained from the Association.

34 Protection of Owners and Others.

Rules and Regulations shall be subject to and consistent with applicable federal and state
laws, applicable health codes and other ordinances, the Declaration, Bylaws, and Architectural
Guidelines, and must be adopted without intent to circumvent or evade the requirements and
provisions of any of the foregoing. Additionally, no Rule or Regulation, or any cther action by the
Association or Board shall unreasonably hinder or impede the rights of Declarant and/or Builders
to develop the Properties in accordance with the rights reserved to the Declarant in this Declaration
and NRS Chapter 116. Subject to and without limiting the foregoing, no Rule or Regulation shall
he adopted or enforced in violation of any of the following provisions:

(a) Equal Treatment. Specifically subject to Section 1.9, above, the Rules and
Regulations shall be uniformly applied under the same or similar circumstances with regard to
similarly situated Owners; provided that Rules and Requlations may vary by Neighborhood (but
shall be uniformly applied in such manner within any particular Neighborhood).

(b) Displays. There shall be no abridgement of the right of Owners to display
religicus and holiday signs, symbols, and decorations inside dwellings; provided that the Rules and
Regulations may, to the maximum extent permitted by applicable law, regulate the time, place,
manner, and duration, of any displays visible from outside the Unit. No Rule or Regulation shall
regulate the content of political signs; however, Rules and Regulations may, to the maximum extent
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