10

11

12

13

14

15

16

17

18

19

20

IN THE COURT OF APPEALS OF THE STATE OF NEVADA

: ) Electronically Filed
ROCHELLE MEZZANO, No.: 87863 COAFeb 12 2024 05:26

Elizabeth A. Brown
Appellant, MOTION FOR EA&rk% gﬁgg@e Ci

VS.

JOHN TOWNLEY,

Respondent.

Appellant, Rochelle Mezzano, by and through her counsel, F. Peter James,
Esqg., who hereby moves this Honorable Court for permission to file a Reply to
Respondent’s Opposition to Motion to Stay that exceeds the applicable page limit
or type-volume limit.
DECLARATION OF F. PETER JAMES, ESQ.
I, F. Peter James, Esq., hereby declare and state under penalty of perjury
as follows:
1. 1 am a member in good standing of the State Bar of Nevada.
2. |1 am counsel for Appellant in the above-entitled matter.
3. I have personal knowledge of the facts contained in this declaration, save
those stated upon information and belief, and, as to those matters, | believe

them to be true.
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4. | am competent and willing to testify in a court of law as to the facts
contained herein.

5. The sheer number of issues raised, and allegations made warrants a longer
reply. Appellant has attempted to reduce the reply to comply with page
limitations. Appellant would not be able to respond to all arguments raised
in five pages.

6. | am requesting ten pages to reply to Respondent’s Opposition to Motion

to Stay. This
/sl F. Peter James December 28, 2023
F. PETER JAMES, ESQ. DATE

POINTS AND AUTHORITIES

The court should permit Appellant to file a reply that exceeds the
applicable page limit or type-volume limit.

Requests for relief must be made by motion absent another way prescribed
by rule. See NRAP 27(a)(1). While disfavored, the Court has the authority to
granted a motion to file a brief that exceeds the applicable page limit or type-
volume limit upon a showing of diligence and good cause. See NRAP

32(a)(7)(D).
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Respondent filed an opposition that raised too many issues to respond to
in just five pages. The opposition included claims that were not directly related
to the four considerations taken into account when deciding to issue a stay. These
claims had to be responded to in addition to Respondent’s responses to the NRAP
8(c) factors. Respondent also filed a supporting declaration that had to be
responded to, as it was related to the Opposition to the Motion to Stay.

With so many arguments raised outside of the direct NRAP 8(c) factors, it
Is impossible for Appellant to respond in just five pages. Appellant believes that
it is imperative that a stay be granted. A full reply is necessary for the Court of
Appeals to render an informed decision.

CONCLUSION

Based on the foregoing, the Court should permit Appellant to file a reply
that exceeds the applicable page limit or type-volume limit.
Dated this 12" day of February, 2024

/s F. Peter James

LAW OFFICES OF F. PETER JAMES
F. Peter James, Esq.

Nevada Bar No. 10091

3821 W. Charleston Blvd., Suite 250
Las Vegas, Nevada 89102
702-256-0087

Counsel for Appellant
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CERTIFICATE OF SERVICE

The following are listed on the Master Service List and are served via the
Court’s electronic filing and service system (eFlex):

Alexander Morey, Esq.
Counsel for Respondent
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

ROCHELLE MEZZANO, No.: 87863-COA

Appellant, REPLY TO OPPOSITION TO
MOTION TO STAY
VS.

JOHN TOWNLEY,

Respondent.

COMES NOW Appellant, Rochelle Mezzano, by and through her counsel,
F. Peter James, Esg., who hereby replies to Respondent’s Opposition to
Appellant’s Motion to Stay and requests this Honorable Court to stay the Decree
of Divorce pending appeal.

This Reply is made and based on the papers and pleadings on file herein,
the attached points and authorities, the attached affidavit(s) / declaration(s), the
filed exhibit(s), and upon any oral argument the Court will entertain.

POINTS AND AUTHORITIES

Pending the outcome of the appeal, the Court should stay the orders
relating to property delineated in the Decree of Divorce.
Timeliness

Respondent argues that Appellant’s Motion to Stay is untimely. Appellant

disagrees.
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Appellant filed a Motion to Stay in the district court on January 25, 2024.
The need for ex parte relief was not apparent at the time the Motion to Stay was
filed. The eviction hearing was not set until after the Motion to Stay was filed.

Per WDCR 43(3)(b), ex parte motions are to be resolved within 14 days of
filing. This provided that even if Appellant had initially filed the Motion to Stay
on an ex parte basis, there was no guarantee that it would be resolved until
February 14, 2024. The eviction hearing was set for February 8, 2024.

Appellant moved for relief in the appellate court to ensure the matter was
addressed prior to the eviction hearing. It was not practical to file an ex parte
request and wait to see if the district court would hear it prior to the eviction
hearing. That would have caused undue delay in the event it was not resolved,
and Appellant had to request relief in the appellate court. Since obtaining a
temporary stay from the Court of Appeals, Appellant has also asked for ex parte
relief on her Motion to Stay in the district court.

There was no unreasonable delay in filing the Motion to Stay. Appellant
had been preparing a Motion to Stay to be filed in the district court prior to
Respondent filing an eviction action. The Motion to Stay was filed in the
appellate court as soon as reasonably practicable. Appellant’s counsel did not

get immediate notice that an eviction hearing had been set. Moreover, there was
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an illness going through counsel’s office, which created delays as staff were out
sick.
As such, requesting relief in the appellate court was justified and timely.

Respondent’s Supplemental Declaration

Respondent has filed a declaration in support of his opposition. Appellant
denies his claims as to 855 Atlas Court. Moreover, these claims are irrelevant.
John did not testify about 855 Atlas Court at trial. He relied on a discovery
sanction to establish the character of the property.

Respondent claims that he was forced to collect social security early
because he believed that Appellant would interfere with his employment. He
never claims that Appellant actually did anything to impact his employment
during the litigation. If she had, there would have been remedies available to
Respondent.  Collecting social security early was Respondent’s choice.
Moreover, the proposed stay would have no impact on this as John has already
elected to collect early.

Respondent alleges that Appellant bought two homes while a financial
restraining order was in place. This is not relevant to the stay as Respondent has
not appealed. Moreover, both parties purchased and sold real property in the
ordinary course of business. That aside, one home was titled in Appellant’s name
after the default divorce was granted and before the Supreme Court overturned
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the default divorce. Another home was titled in Wife’s name while a financial
restraining order was in place. However, no evidence was introduced showing
that she made a financial contribution to the property.

Appellant denies that accusation that she is weaponizing the legal system.
She is appealing property determinations that she believes to be erroneous. The
law permits her to do this. She is requesting a stay to protect the property at issue
so that it can be properly adjudicated if she prevails on appeal. Husband’s desire
to “move on” does not outweigh Appellant’s need to protect this property pending
appeal.

The parties are divorced. Respondent is free to work if he so chooses. He
can remarry and purchase property using funds from his personal bank accounts
that are not at issue. No one is stopping him from moving on.

Whether the object of the appeal will be defeated if the stay or injunction is

denied

Respondent does not deny that the object of the appeal would be defeated
if the stay is denied. Instead, he argues that she only wants a stay to delay final
resolution. This allegation is unfounded. With properties of significant value at
issue and Respondent moving to enforce the Decree so quickly, it is completely
reasonable for Appellant to request the stay.

As such, this factor weighs in favor of a stay.
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Whether the appellant / petitioner will suffer irreparable or serious injury

if the stay or injunction is denied

Respondent alleges that Appellant will not suffer any meaningful harm if
the stay is denied because she has had four years to reasonably address this case
and failed to do so. This statement does not address any of the arguments
Appellant has made stating that she will suffer irreparable harm if the stay is
denied.

It is unclear by Respondent is addressing the Yellowstone property.
Respondent will be irreparably harmed if Husband is free to sell 3120 Achilles
Drive (which includes 855 Atlas Court). If Rochelle prevails on appeal and
Respondent has sold the property, she will lose the unique character of the
property as well as any profits from said sale. Appellant will also lose her rental
income if the stay is denied as he is actively seeking to evict Appellant’s tenants
so that he can proceed with selling the property.

Respondent also fails to address the harm that will ensue if the equalization
payment of $740,647.00 is not stayed pending Appeal. Appellant has been
ordered to sign a Deed of Trust and a promissory note against the properties she
was awarded in the Divorce to secure payment. Payment is due by May 10, 2024.
If payment is not made, Respondent will be permitted to sell property that Wife
was awarded in the divorce to collect on the judgment. The equalization payment
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has been calculated based upon property awards that are being appealed. This
amount will change if Appellant prevails on any issue. If a stay is denied as to
the equalization payment, Appellant is at risk of losing other real property that
she has been awarded and she may ultimately become homeless.

As such, this weighs in favor of a stay.

Whether respondent / real party in interest will suffer irreparable or serious

injury if the stay or injunction is granted

Respondent will not suffer irreparable harm if the stay is granted. He fails
to adequately state what loss he may suffer if a stay is granted. He merely argues
that a stay is not fair and that he should be permitted to manage the contested
property as he pleases.

First, Respondent has other rental properties not at issue. These generate
income for Respondent. He can raise rents on these properties if he so chooses.
There is no need for him to manage or sell the specific properties at issue when
he has other options.

Second, Respondent did not collect rents or manage the contested property
prior to the divorce. Appellant did collect rent and manage the contested property
prior to the divorce. Respondent is not losing any opportunities, nor is he at risk

of any loss. A stay would not permit either party to act in a manner that would
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result in the property losing value. There is no harm in the Court ordering for the
parties to maintain the status quo that they did prior to the entry of the decree.
As such, this weighs in favor of a stay.

Whether movant is likely to prevail on the merits in the appeal

Respondent suggests that Appellant is unlikely to prevail on appeal as she
did not make the appropriate arguments to the trial court. With all due respect,
that will be for the appellate court to decide.

Respondent mentions that a Motion for Summary Judgment was granted.
Appellant does not deny this. However, the partial summary judgment did not
resolve all issues. It acknowledged the existence of a prenuptial agreement, and
confirmed that all financial accounts in the sole name of either party was separate
property. (See Order filed April 14, 2023 at 3:2-19). It also denied Appellant’s
claims for relief two through six, and claims set forth in paragraphs 11-13 of
Appellant’s first claim for relief. These were non-divorce claims. (Id. at 17:12).
The relief granted by the Court here is irrelevant to the real property awards that
are being appealed.

Respondent declares that Appellant is barred from arguing that property
that was titled into a different name following the default (which was
subsequently set aside by the Supreme Court) needed to be converted back to its
original title prior to the default to determine the true character. The judgment
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that permitted Respondent to change the title of any property was rendered void
for a lack of service. This argument is not barred as the district court’s failure to
consider the titles of property prior to the voided default disregards the Supreme
Court order filed October 27, 2021 in case no. 81379.

The characterization of the Achilles property is not barred. It was
determined to be community property based upon a discovery sanction.
However, there was a prenuptial agreement admitted into evidence specifically
stating that the Achilles property was Appellant’s separate property. (See
Exhibits at 32). A discovery sanction does not stand in the light of evidence to
the contrary. As to Respondent’s argument that the property was transmuted,
Respondent’s exhibit 2 was not admitted into evidence during trial, nor was this
argument made at trial. Moreover, the Decree provides the decision was made
solely on the discovery sanction.

“When the district court enters a default as a discovery sanction, the
nonoffending party still has an obligation to present sufficient evidence to
establish a prima facie case, and the court may conduct a prove-up hearing to
determine, among other things, the amount of damages to be awarded for each
claim, and although the typical divorce case does not involve a claim for
damages, an evidentiary hearing may be necessary to take factual evidence and
decide the issues in accordance with the relevant law.” See Blanco v. Blanco,
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129 Nev. 723, 311 P.3d 1170 (2013). Sanction must relate to the claims at issue
in the violated discovery order and must be supported by an explanation of the
pertinent factors guiding such determination. See Blanco v. Blanco, 129 Nev.
723,311 P.3d 1170 (2013).

Requests for admissions were deemed admitted due to Appellant’s failure
to respond. However, evidence was introduced at trial that contradicted the
admission. There is no justification for a discovery sanction to be implemented
when evidence was presented showing that the default admission was incorrect.

The characterization of the Yellowstone properties is not barred. At trial,
deeds were admitted into evidence for the properties. These deeds provided that
Appellant had purchased the properties as a single, unmarried woman. Again, a
default admission due to failure to respond to requests for admissions do not
override clear evidence to the contrary.

The cash on hand argument is not barred. The case file has a record of
Respondent’s counsel sending a letter to Appellant stating that the $125,000.00
was her separate property because Respondent moved other funds. (See Exhibits
at 34). Again, clear evidence cannot be ignored simply because a discovery

sanction was entered.
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Ultimately, the appellate court will determine if Appellant’s claims are
meritorious. However, Appellant still believes that Respondent’s position will
not be adopted on appeal.

CONCLUSION

Based on the foregoing, the Court should grant a stay of the orders
concerning assets and debts delineated in the Decree of Divorce.
Dated this 12" day of February, 2024

/sl F. Peter James

LAW OFFICES OF F. PETER JAMES
F. Peter James, Esq.

Nevada Bar No. 10091

3821 W. Charleston Blvd., Suite 250
Las Vegas, Nevada 89102
702-256-0087

Counsel for Appellant
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VERIFICATION

I, Rochelle Mezzano, under penalties of perjury in accordance with the
laws of the State of Nevada, declare and state:

L. That 1 am the Appellant in the above-entitled action; and

2. That I have read the document entitled: REPLY TO
OPPOSITION TO MOTION TO STAY and know the contents thereof; that
the factual averments contained therein are true and correct to the best of my own
knowledge, except for those matters therein stated upon information and beliet,
and as to those matters, I believe them to be true. [ am competent and willing to
testify in a court of law as to the facts stated in said document. Those factual
averments contained in said document are incorporated herein as if set forth in

full.

I declare under penalty of perjury under the law of the State of Nevada that

the foregoing is true and correct.

Dated this fc;l w]ay of February, 2024

Chelelll yropmrer
ROCHELLE MEZZANO |
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CERTIFICATE OF SERVICE

The following are listed on the Master Service List and are served via the
Court’s electronic filing and service system (eFlex):

Alexander Morey, Esq.
Counsel for Respondent
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

ROCHELLE MEZZANO,
Appellant,
VS.

JOHN TOWNLEY,

Respondent.

No.: 87863-COA

EXHIBITS IN SUPPORT OF
MOTION TO STAY

The attached exhibits are brought in support of Appellant’s Motion to Stay.

TABLE OF EXHIBITS

Exhibit Description

Page Number

property by Respondent’s counsel

Trial exhibit list 1
Prenuptial Agreement admitted at trial as Exhibit C 4
Exhibit to Motion filed March 3, 2020, regarding 34

$125,000 cash on hand being labeled as separate

Dated this 12" day of February, 2024

/s F.Peter James

LAW OFFICES OF F. PETER JAMES
F. Peter James, Esq.

Nevada Bar No. 10091

3821 W. Charleston Blvd., Suite 250
Las Vegas, Nevada 89102
702-256-0087

Counsel for Appellant
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CERTIFICATE OF SERVICE

The following are listed on the Master Service List and are served via the
Court’s electronic filing and service system (eFlex):

Alexander Morey, Esq.
Counsel for Respondent
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Exhibits
Title: *SEALED* JOHN TOWNLEY VS. ROCHELLE MEZZANO

PLAINTIFF: JOHN TOWNLEY ATTY: ALEXANDER MOREY, ESQ.
DEFENDANT: ROCHELLE MEZZANO ATTY: Pro per
Case No: DV19-01564 Dept. No: 13 Clerk: K. Brunsvold Date: 11/2/2023-11/3/2023
Exhibit No. Party Description Marked Offered Admitted
L. . 11/2/2023 11/2/2023 11/2/2023
A Plaintiff Marital Balance Sheet demonstrative
exhibit
B Plaintiff Plaintiff’s First Set of Requests for | 11/2/2023 11/2/2023 11/2/2023
Admissions to Defendant
Plaintiff . 11/2/2023 11/2/2023 11/2/2023
C Prenuptial Agreement
Plaintiff Heritage Bank of Nevada Personal | 11/2/2023 11/2/2023 11/2/2023

Checking Account x5457

One Nevada Personal Savings X0000
One Nevada Personal Checking x0008
Optum Bank x7669 HAS account
Gold (Held in Goldmoney account)
Bonds

Meadows Bank x1656

IRA Fidelity x6512

Citi Costco Visa x7943

Capital One Cabela’s x3252

Wells Fargo Visa x3206

Plaintiff | Rochelle Mezzano’s FDF filed | 11/2/2023 11/2/2023 11/2/2023
8/25/22

Plaintiff | Rochelle Mezzano’s FDF filed | 11/2/2023 11/2/2023 11/2/2023
3/22/20

Plaintiff | 1708 London Circle Note dated | 11/2/2023 11/2/2023 11/2/2023
7/29/11

Plaintiff 105 Yellowstone Drive Grant, | 11/2/2023 11/2/2023 11/2/2023
H Bargain and Sale Deed dated
8/26/21

Plaintiff 125 Yellowstone Drive Grant’ 11/2/2023 11/2/2023 11/2/2023
Bargain, Sale Deed dated 1/26/23

Print Date: 12/13/2023



Exhibits
Title: *“SEALED* JOHN TOWNLEY VS. ROCHELLE MEZZANO

PLAINTIFF: JOHN TOWNLEY ATTY: ALEXANDER MOREY, ESQ.
DEFENDANT: ROCHELLE MEZZANO ATTY: Pro per
Case No: DV19-01564 Dept. No: 13 Clerk: K. Brunsvold Date: 11/2/2023-11/3/2023
Exhibit No. Party Description Marked Offered Admitted
Plaintiff | 145 Redstone Lakeview Mortgage | 11/2/2023 11/2/2023 11/2/2023
x9537 Statement
] 3120 Achilles Chase Mortgage
x4846 Statement
1532 F Street Mr. Cooper Mortgage
x0201 Statement
Plaintiff . . 11/2/2023 11/2/2023 11/2/2023
K 145 Redstone Drive Appraisal
Plaintiff . 11/2/2023 11/2/2023 11/2/2023
L 735 Aesop Court Appraisal
Plaintiff . . 11/2/2023 11/2/2023 11/2/2023
M 3120 Achilles Dr. Appraisal
Plaintiff . 11/2/2023 11/2/2023 11/2/2023
N 670 Valley Road Appraisal
Plaintiff . 11/2/2023 11/2/2023 11/2/2023
¢ 1532 F Street Appraisal
2

Print Date: 12/13/2023



PLAINTIFF’S EXHIBITS
TOWNLEY V. MEZZANO
DV19-01564

November 2, 2023

Exhibit
Letter

Description

Marked

Offered

Admitted

A

Marital Balance Sheet

Plaintiff’s First Set of Requests for Admissions to
Defendant

Prenuptial Agreement

B
C
D

Heritage Bank of Nevada Personal Checking Account
X5457

One Nevada Personal Savings x0000
One Nevada Personal Checking x0008
Optum Bank x7669 HSA account
Gold (Held in Goldmoney account)
Bonds

Meadows Bank x1656

IRA Fidelity x6512

Citi Costco Visa x7943

Capital One Cabela’s x3252

Wells Fargo Visa x3206

Rochelle Mezzano’s FDF filed 8/25/22

Rochelle Mezzano’s FDF filed 03/22/20

1708 London Circle Note dated 7/29/11

T Q||

105 Yellowstone Drive Grant, Bargain and Sale Deed
dated 8/26/21

125 Yellowstone Drive Grant, Bargain, Sale Deed dated
1/26/23

145 Redstone Lakeview Mortgage x9537 Statement
3120 Achilles Chase Mortgage x4846 Statement

1532 F Street Mr. Cooper Mortgage x0201 Statement
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EXHIBIT 1

FILED
Electronically
DV19-01564

2020-03-03 04:01:20 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7772427 : jbye
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S | LV E R M A N Gary R, Stiverman* silverman@sks-reno.com

Michael V. Kattelman mvk@sks-reno.com
KATT E LM A N John P, Springgate springgate@sks-reno,com
Alexander €. Morey amorey@sks-reno.com
Benjamin E. Albers ben@sks-reno.com
S P Rl N GGATE' Chtd * Kenton C. Karrasch karrasch@sks-reno,com

500 Damonte Ranch Parkway, Sulte 575 — Reno, Nevada 89521

{775} 322-3223 Fax (775) 322-3649
www.sks-reno.com

September 11, 2019
Via U.S, Mail

Rochelle Mezzano
735 Aesop Ct.
Reno, NV 89512

RE: Marriage of Townley and Mezzano
Dear Ms, Mezzano:

Your husband, John Townley, hired us to help him through a divorce. After much
deliberation, John has decided he cannot remain married. He has directed us to secure a
divorce and a fair division of your and his property and debts as quickly and
inexpensively as possible. John’s hope is that you and he can avoid a protracted,
contentious, messy, and expensive divorce, He would rather you and he keep your
money than pay lawyers. Although John does not speak for you, he suspects you share
his view. We find that early settlement negotiations are the best way to reduce the
duration and expense of a divorce. We ask you meet with us to participate in
negotiations within the next two weeks. Delay will not be tolerated.

John provided you a rough financial statement and three possible divisions of
assets some time ago. We have included copies of those documents with this letter for
your ease of reference, You did not respond o John, When we meet to discuss
settlement, bring proposals for the division of your and John’s assets and debts. We
expect you will be willing to take either side of any proposal you make—you must be
willing to take what you offer to John.

Before September 20, 2019, we must have a written response to this letter
promising you will meet with us to discuss settlement within two weeks, John has
honored your requests for delay for nearly a year. He is unwilling to delay longer, If you
will not promptly engage in meaningful settlement negotiations that move you and John
toward divorce, you foree him to engage the court to create a timeline and force your
marriage to an end. Therefore, if we do not receive your written response before
September 20, 2019, John has directed us to file for divorce on September 20, 2019,
which we will do,

*Fellow of the American Academy of Matrimonial Lawyers.




Rochelle Mezzano
September 11, 2019
Page 2 of 2

Before that meeting, please provide us with a copy of any prenuptial agreement
you claim is in effect between you and John and the location of the original document.

As a matter of recordkeeping, John has transferred the $50,000 you requested to
continue a remode] of your home, In exchange for that $50,000 and the $125,000 held
in the safe in your home, John has transferred $175,000 to himself. Moving forward,
rather than fiddle with accountings, the $175,000 in your control is your separate
property and the $175,000 in John's control is his separate property.

We look forward to hearing from your lawyer and scheduling a date to meet and
discuss settlement, If you do not hire a lawyer—a choice we strongly advise against—we
will work directly with you. In any discussions with us, you must keep in mind we are
not your lawyers; we do not represent you; we represent John; and we advocate for
John’s interests.

You may reach us at 775-322-3223, by email at the addresses on the first page,
and by mail to 500 Damonte Ranch Pkwy., Ste. 675, Reno, Nevada 89521, Contact us
promptly. Delay will not be tolerated. We will file for divorce on September 20, 2019, if
we do not have your promise to engage in meaningful settlement negotiations within
two weeks. '

Respectfully,

SILVERMAN KATTELMAN SPRINGGATE, CHTD.

#

-~ y —""’/ﬁﬂ'ﬂ”
/4 é,»/séw
ALEXANDER MOREY )

ACM:'tm
cc: client
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