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Plaintiffs Albert Thomas et al., by and through their counsel of record, the law firms of 

Robertson, Johnson, Miller & Williamson, and Lemons, Grundy & Eisenberg, hereby submit this 

Application for Temporary Restraining Order, and Motion for Preliminary Injunction 

(“Application”). This Application is supported by the attached memorandum of points and 

authorities, and the entire record of this case. 

RESPECTFULLY SUBMITTED this 1st day of March, 2022. 

      ROBERTSON, JOHNSON,  
      MILLER & WILLIAMSON 
 

      By:    /s/ Jonathan Joel Tew   
       Jarrad C. Miller, Esq.  
       Jonathan J. Tew, Esq. 
       Attorneys for Plaintiffs 

 
MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 No situation cries out for a temporary restraining order and injunction more than this one. 

As a result of the Defendants’ nefarious actions which include blatant fraud, this Court has 

appointed a receiver to implement compliance with the Governing Documents and preserve the 

Plaintiffs’ property during the pendency of this litigation.  Further, the Court has ordered that the 

Defendants shall not do “any act which will, or which will tend to, impair, defeat, divert, 

prevent or prejudice the preservation of the Property or the interest of the Plaintiffs in the 

Property.” (January 15, 2015 Order at 8:2-11 (emphasis supplied).)  Despite knowing that their 

conduct will irreparably harm the Plaintiffs and violate the Court’s Orders, the Defendants have 

noticed a meeting for March 14, 2022 to hold a vote on whether the GSRUOA should be 

dissolved, and by consequence, terminate the Receivership. Worse the vote – which the 

Defendants’ have a supermajority over – will direct the sale of Plaintiffs’ units which will be 

purchased by the Defendant entities controlled by Alex Meruelo (“Alex”), the principal owner of 

the Defendant entities.  

 Unfortunately, the plan to terminate the GSRUOA and sell Plaintiffs’ units is yet another 

flagrant indication to this Court that its orders mean nothing to the Defendants and that they hold 

no respect for Nevada law or the judicial process – the same pattern that has now continued for a 

PA0996



 

APPLICATION FOR TEMPORARY RESTRAINING ORDER, AND MOTION FOR PRELIMINARY INJUNCTION 
PAGE 3 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
Robertson, Johnson, 
Miller & Williamson 

50 West Liberty Street, 
Suite 600 

Reno, Nevada 89501 

decade. The Defendants are rogue actors that have be caught red-handed committing literally 

thousands of separate acts of blatant fraud by renting Plaintiff owned units and not reporting 

and/or under reporting the revenue—simple disgraceful theft.  (See October 9, 2015 Findings of 

Fact, Conclusion of Law and Judgment (“FFCLJ”) at 15:3-4 and 21:24-22:6.) 

 The Court should enter an immediate, temporary restraining order and hold a hearing on 

whether an injunction should issue. Given the intent of the Defendants to dissolve the GSRUOA 

and sell the Plaintiffs’ units, this irreparable harm warrants an immediate restraining 

order. The Defendants cannot simply take the property of the Plaintiffs through a unilaterally 

imposed sale to entities with the same common ownership and control as the Defendants.  Such a 

result would give no meaning to the Court’s orders and the FFCLJ.  Since the Plaintiffs’ property 

interests are unique, and there is no other remedy to stop the Defendants’ rogue actions, a TRO 

and injunction stopping the Defendants and the GSRUOA from violating the Court’s orders 

without authority and selling the Plaintiffs’ property should issue as soon as possible.  

II.  FACTS 

 On January 7, 2015 the Court issued the Order Appointing Receiver and Directing 

Defendants’ Compliance (“Receiver Order”).   Thereunder, “[t]he Receiver is appointed for the 

purpose of implementing compliance, among all condominium units, including units owned by 

any Defendant in this action (collectively, “the Property”), with the Covenants Codes and 

Restrictions recorded against the condominium units, the Unit Maintenance Agreements and the 

original Unit Rental Agreements (“Governing Documents”).  (Id. at 1:27 to 2:3.)   The Receiver 

Order further dictates that the Defendants shall not do “any act which will, or which will tend 

to, impair, defeat, divert, prevent or prejudice the preservation of the Property or the 

interest of the Plaintiffs in the Property.”  (Id. at 8:2-11 (emphasis supplied).)  

 The October 9, 2015 FFCLJ further dictates that “[t]he receiver will remain in place with 

his current authority until this Court rules otherwise . . ..”  (Id. at 22:22 (emphasis supplied).) 

The FFCLJ states that the Defendants “intend to purchase the devalued units at nominal, 

distressed prices when Individual Unit Owners decide to, or are effectively forced to, sell their 

units . . ..”  (Id. at 15:10-13.)  The FFCLJ further states that: “The Court concludes that 
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[Defendants] have operated the Unit Owner’s Association in a way inconsistent with the best 

interests of all of the unit owners. The continued management of the Unit Owner’s Association 

by the receiver is appropriate under the circumstances of this case and will remain in effect 

absent additional direction from the Court.” (Id. at 16:9-15.) The Court determined to be fact that 

there is one voting member for each unit of ownership under the CC&Rs and that because 

Defendants control more units of ownership than any other owner, other owners effectively have 

no control or input of the GSRUOA.  (Id. at 11:24 to 12:8.)   Defendants as a matter of fact “have 

used, and continue to use, their control over the Unit Owners’ Association to advance the . . . 

[Defendants’] economic objectives to the detriment of the Individual Unit Owners.” (Id. at 12:9-

11.)   

 On or about February 28, 2022 numerous Plaintiffs received via U.S. mail the attached 

Agreement to Terminate Condominium Hotel, Condominium Hotel Association, and Declaration 

of Covenants, Conditions, Restrictions and Reservation of Easements (“Agreement to 

Terminate”); Agreement for Sale of Condominium Hotel Interests (“Agreement for Sale”);  and 

Meeting of the Members (“Meeting Notice”).   (See Exhibits 1, 2 and 3.)    

 The Meeting Notice states that “[t]he purpose is to vote on the proposed Termination and 

Sale of the Property . . . .”  (Id. at 1.)  The Meeting is set for March 14, 2022. (Id. at 1, ¶ 1.) 

Under New Business, the Meeting Notice states that “[i]f the hotel unit owner and at least eighty 

percent (80%) of the owners entitled to vote (whether in person or by proxy), vote yes, the 

condominium hotel shall be terminated.”  (Id. at 1 ' 3(a).) Further, “[i]f the hotel unit owner and 

at least eighty percent (80%) of the owners entitled to vote (whether in person or by proxy), vote 

yes, the Declaration shall be terminated.”  (Id. at 1 ' 3(b).)  Further, “[i]f the hotel unit owner 

and at least eighty percent (80%) of the owners entitled to vote (whether in person or by proxy), 

vote yes, the sale is approved. Upon the sale of the units, the Association will be terminated 

 . . . .”   (Id. at 1 ' 3(c).)  

 Under the Agreement for Sale, the condominium units would be sold to Summit Units 

Acquisition LLC.   (Id. at 1.)   Summit Unit Acquisitions LLC is apparently owned and control 

by Alex - the principal owner of the Defendant entities in this action.  (See Exhibit 4.)   Thus, the 
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Defendants’ actions as demonstrated by the Agreement to Terminate, Agreement for Sale and 

Meeting Notice seek to violate the FFCLJ and the Receiver Order by selling the Plaintiffs’ 

property and terminating the Unit Owners’ Association.     

III. LEGAL ARGUMENT 

A. Issuance of a Temporary Restraining Order Against Defendants is Necessary 
 
 This Court is constitutionally empowered to issue injunctive relief.  Nev. Const. Art 6, 

Sec. 6.  The decision to issue this equitable remedy is within the Court’s sound discretion. 

Number One Rent-A-Car v. Ramada Inns, Inc., 94 Nev. 779, 780, 587 P.2d 1329 (1978).  Under 

the facts of this case, the Court should award immediate injunctive relief.   

 This Court may enter an ex parte temporary restraining order (“TRO”) without written or 

oral notice to the adverse party where:  

(A) specific facts in an affidavit or a verified complaint clearly show that 
immediate and irreparable injury, loss, or damage will result to the movant before 
the adverse party can be heard in opposition; and  
(B) the movant’s attorney certifies in writing any efforts made to give notice and 
the reasons why it should not be required.  

 
NRCP 65(b)(1).  In every TRO granted without notice, the Court shall file it with the Clerk’s 

Office, indicate the date and hour of issuance, define the irreparable injury, and state why the 

order was granted without notice.  Id.  Any TRO granted without notice must expire by its terms 

in 14 days, unless the Court extends the TRO for good cause, or unless the enjoined party 

consents to an extension.  Id.  When a TRO is granted without notice, the motion for a 

preliminary injunction shall be set for hearing at the earliest possible time and take precedence 

over all matters except older matters of the same character.  Id.   

 “[R]eal property and its attributes are considered unique and loss of real property rights 

generally results in irreparable harm.”  Dixon v. Thatcher, 103 Nev. 414, 416, 742 P.2d 1029, 

1030 (1987).  While temporary restraining orders are extraordinary remedies, they should be 

granted upon such terms as are just and when the circumstances justify them.  This case 

unquestionably justifies a temporary restraining order to stop the sale of the Plaintiffs real 

property, condominium units. 
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 Here, the Plaintiffs will suffer irreparable injury, loss, or damage of the Plaintiff owned 

real property, condominium units.  

B. Issuance of a Preliminary Injunction Against Defendants is Warranted 
 
 “A preliminary injunction is available if an applicant can show a likelihood of success on 

the merits,” and that the nonmoving party’s conduct, should it continue, “will 

cause irreparable harm for which compensatory damage is an inadequate remedy.”  Dangberg 

Holdings v. Douglas Co., 115 Nev. 129, 142, 978 P.2d 311, 319 (1999) (citing Pickett v. 

Comanche Construction, Inc., 108 Nev. 422, 426, 836 P.2d 42, 44 (1992)).  Injunctive relief is 

an extraordinary remedy, and the irreparable harm must be articulated in specific terms by the 

issuing order or be readily apparent elsewhere in the record.  Id. at 144, 978 P.2d at 320. 

 The standard guiding the District Court in the exercise of its discretion can be found in 

NRS 33.010.  See id. at 142, 978 P.2d at 319.  Under the statute, an injunction may be granted in 

any one of the following cases: 

1.  When it shall appear by the complaint that the plaintiff is entitled to the relief 
demanded, and such relief or any part thereof consists in restraining the 
commission or continuance of the act complained of, either for a limited period or 
perpetually.  
2.  When it shall appear by the complaint or affidavit that the commission or 
continuance of some act, during the litigation, would produce great or irreparable 
injury to the plaintiff. 
3.  When it shall appear, during the litigation, that the defendant is doing or 
threatens, or is about to do, or is procuring or suffering to be done, some act in 
violation of the plaintiff's rights respecting the subject of the action, and tending 
to render the judgment ineffectual. 

 
NRS 33.010; accord Nev. Const. art. 6, § 6 (granting district courts power to issue injunctions).  

Even though SSM need only satisfy one of these circumstances, it can satisfy all three.   

1. An Injunction Under NRS 33.010(1) 

 “When it shall appear by the complaint that the plaintiff is entitled to the relief demanded, 

and such relief or any part thereof consists in restraining the commission or continuance of the 

act complained of, either for a limited period or perpetually” then it is appropriate to issue an 

injunction.  NRS 33.010(1).  Thus, the two elements are (a) it shall appear by the complaint that 
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the plaintiff is entitled to the relief demanded, and (b) the requested relief involves restraining the 

commission or continuance of the complained acts.   

 Plaintiffs already prevailed on their cause of action for a Receiver given the Defendants’ 

attempts to usurp Plaintiffs’ property, so the Plaintiffs automatically prevail here and an 

injunction must be issued. (See FFCLJ and Receiver Order.)  

2. An Injunction Under NRS 33.010(2) 

 An injunction may also be issued “[w]hen it shall appear by the complaint or affidavit 

that the commission or continuance of some act, during the litigation, would produce great or 

irreparable injury to the plaintiff.”  NRS 33.010(2).   

 As noted above, many of the Defendants’ actions are causing Plaintiffs irreparable harm 

and the Defendants’ recent actions aim to do worse.  (See FFCLJ, Receiver Order and Exhibits 1, 

2 and 3; see also Dixon v. Thatcher, 103 Nev. 414, 416, 742 P.2d 1029, 1030 (1987) (holding 

that “real property and its attributes are considered unique and loss of real property rights 

generally results in irreparable harm”); Sobol v. Capital Mgmt. Consultants, Inc., 102 Nev. 444, 

446, 726 P.2d 335, 337 (1986) (determining that “acts committed without just cause which 

unreasonably interfere with a business or destroy its credit or profits, may do an irreparable 

injury and thus authorize issuance of an injunction”).   

Therefore, Plaintiffs are also entitled to an injunction under NRS 33.010(2).   

3. An Injunction Under NRS 33.010(3) 

An injunction should be issued “[w]hen it shall appear, during the litigation, that the 

defendant is doing or threatens, or is about to do, or is procuring or suffering to be done, some 

act in violation of the plaintiff’s rights respecting the subject of the action, and tending to render 

the judgment ineffectual.”  NRS 33.010(3).   

 The Defendants are actively and willfully violating this Court’s January 4, 2022 Orders, 

the FFCLJ, and the Receivership Order. They are therefore violating the Plaintiffs’ rights and the 

Receiver’s rights. The Court should therefore issue an injunction and sanction the Defendants 

with an enormous monetary sanction since they are already in default and subject to case-

terminating sanctions.  
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4. Plaintiffs are Suffering Irreparable Harm Without Adequate Remedy at 

Law 

 The Nevada Supreme Court recognizes that “real property and its attributes are 

considered unique and loss of real property rights generally results in irreparable harm,” Dixon, 

103 Nev. at 416, 742 P.2d at 1030, and further that “acts committed without just cause which 

unreasonably interfere with a business or destroy its credit or profits, may do an irreparable 

injury and thus authorize issuance of an injunction.”  Sobol, 102 Nev. at 446, 726 P.2d at 337. 

Notably, the Court should issue an injunction if injunctive relief is “far superior” to an 

inadequate legal remedy.  Nev. Escrow Serv. v. Crockett, 91 Nev. 201, 203, 533 P.2d 471, 472 

(1975).  Finally, injunctive relief is appropriate even when the adequacy of a legal remedy is 

unclear.  Ripps v. Las Vegas, 72 Nev. 135, 139, 297 P.2d 258, 259 (1956).  There can be no 

doubt that destroying the GSRUOA and selling Plaintiffs’ real property require injunctive relief.  

 In sum, given the allegations in the Complaint which have been established as true, the 

Defendants’ violation of the Court’s Receiver Order, the FFCLJ, and the Court’s January 4, 2022 

Orders, an injunction must issue.  The Court Need Not Weigh the Relative Hardships based on 

Defendants’ Ongoing and Improper Conduct  

 The equitable principle of relative hardship is only available to innocent parties who 

proceed without knowledge or warning that they are acting contrary to others’ rights; it does not 

apply to defendants who have knowledge or warning that they are acting improperly.  Gladstone 

v. Gregory, 95 Nev. 474, 480, 596 P.2d 491, 495 (1979  

 Here, the Court need not weigh the relative hardships of the parties should an injunction 

issue because Defendants have acted with full knowledge of their wrongful actions and violation 

of Court orders.    

But, even if the Court were to consider the relative hardships on the parties, the relative 

hardships and interests clearly weigh heavily in favor of Plaintiffs and the granting of an 

injunction.  See Ottenheimer v. Real Estate Division, 91 Nev. 338, 342, 535 P.2d 1284, 1285-86 

(1975) (holding that the district court should have granted injunctive relief because “maintaining 
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the status quo pending final judgment will impose small burden on the [adverse party]”).  The 

relative interests of the parties in this case also weigh heavily in favor of granting an injunction.   

Defendants will not suffer any harm because as the Court-appointed receiver is charged 

with operating the units under the Governing Documents.   (Receiver Order at 1:27 to 2:3.)  

Indeed, the only hardships to consider are those that Plaintiffs will continue to suffer if 

Defendants are allowed to move forward with their inappropriate and contemptuous misconduct.   

And those hardships are imminent.   

5. The Court Should Require a Nominal Bond 

 NRCP 65(c) requires the posting of security as a prerequisite to granting a preliminary 

injunction “in such sum as the court deems proper.”  “Despite the seemingly mandatory 

language, Rule 65(c) invests the district court with discretion as to the amount of security 

required, if any.” Johnson v. Couturier, 572 F.3d 1067, 1086 (9th Cir. 2009) (citations omitted).   

 The Court may waive the bond or order a nominal bond amount where, as here, the 

balance of hardships overwhelmingly favors the party seeking the injunction, e.g., Elliott v. 

Kiesewetter, 98 F.3d 47, 60 (3d Cir. 1996), where there is a particularly strong likelihood that the 

moving party will prevail on the merits, e.g., Ticketmaster L.L.C. v. RMG Techs., Inc., 507 F. 

Supp. 2d 1096, 1116 (C.D. Cal. 2007), or where the enjoined party will suffer only minimal 

injury.  See, e.g., id.; Behymer-Smith v. Coral Acad. of Sci., 427 F. Supp. 2d 969, 974 (D. Nev. 

2006) (requiring a $100 bond).  All three of these factors support a nominal bond here – if any.  

 In any event, the hardships and merits analyses greatly favor Plaintiffs, thus warranting a 

nominal bond.  Moreover, “the purpose underlying the bond requirement is to protect those 

enjoined from damages associated with the wrongful issuance of injunctions . . . .”  Dangberg 

Holdings Nev., LLC v. Douglas County, 115 Nev. 129, 145, 978 P.2d 311, 321 (1999).    In this 

case, there is little threat that an injunction will unreasonably harm or otherwise damage 

Defendants, monetarily or otherwise.   
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IV. CONCLUSION 

 For all of the above reasons, the Court should issue the proposed Temporary Restraining 

Order attached as Exhibit 5, and set an expedited briefing schedule for a hearing on the 

preliminary injunction.   

AFFIRMATION 

Pursuant to NRS § 239B.030, the undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

RESPECTFULLY SUBMITTED this 1st day of March, 2022. 

      ROBERTSON, JOHNSON,  
MILLER & WILLIAMSON 
 

      By:    /s/ Jonathan Joel Tew  
       Jarrad C. Miller, Esq.  
       Jonathan Joel Tew, Esq. 
       jarrad@nvlawyers.com 
       jon@nvlawyers.com  
       Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 
 Pursuant to NRCP 5(b), I hereby certify that I am an employee of Robertson, Johnson, 

Miller & Williamson, 50 West Liberty Street, Suite 600, Reno, Nevada 89501, over the age of 

18, and not a party within this action.  I further certify that on the 1st day of March, 2022, I 

electronically filed the foregoing APPLICATION FOR TEMPORARY RESTRAINING 

ORDER, AND MOTION FOR PRELIMINARY INJUNCTION with the Clerk of the Court 

by using the ECF system which served the following parties electronically: 

Daniel F. Polsenberg, Esq. 
Jennifer K. Hostetler, Esq. 
Dale Kotchka-Alanes, Esq. 
Lewis Roca Rothgerber Christie, LLP 
One East Liberty Street Suite 300 
Reno, NV  89501 
Attorneys for Defendants 
 

F. DeArmond Sharp, Esq. 
Stefanie T. Sharp, Esq. 
Robison, Sharp Sullivan & Brust 
71 Washington Street 
Reno, NV 89503 
Attorneys for Receiver 
Richard M. Teichner 

Abran Vigil, Esq. 
David C. McElhinney, Esq. 
Meruelo Group, LLC 
Legal Services Department 
5th Floor Executive Offices 
2535 Las Vegas Boulevard South 
Las Vegas, NV 89109 
Attorneys for Defendants 

 

 
 
       /s/ Teresa W. Stovak    
      An Employee of Robertson, Johnson,  
      Miller & Williamson 
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1 Agreement to Terminate Condominium Hotel, Condominium Hotel 
Association, and Declaration of Covenants, Conditions, Restrictions and 
Reservation of Easements 
 

5 

2 Agreement for Sale of Condominium Hotel Interests 
 

11 

3 Meeting of the Members 
 

4 

4 Nevada Secretary of State business information for Summit Units 
Acquisition LLC and Meruelo Investment Partners LLC 
 

4 

5 Affidavit of Jarrad C. Miller, Esq. 
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6 Proposed Temporary Restraining Order 3 
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Nevada Bar No. 11994 
DALE KOTCHKA-ALANES, ESQ. 
Nevada Bar No. 13168 
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Attorneys for Defendants 
 

ABRAN VIGIL, ESQ. 
Nevada Bar No. 7548 
ANN HALL, ESQ. 
Nevada Bar No. 5447 
DAVID C. MCELHINNEY, ESQ. 
Nevada Bar No. 0033 
MERUELO GROUP, LLC 
Legal Services Department 
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Attorneys for Defendants 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

   
 

ALBERT THOMAS, et. al., 
 

Plaintiff(s), 
 
  v. 
 
MEI-GSR HOLDINGS, LLC., a Nevada 
Limited  Liability Company, AM-GSR 
Holdings, LLC., a Nevada Limited Liability 
Company, GRAND SIERRA RESORT UNIT 
OWNERS’ ASSOCIATION, a Nevada 
Nonprofit Corporation, GAGE VILLAGE 
COMMERCIAL DEVELOPMENT, LLC., a 
Nevada Limited Liability Company, and DOES 
I-X inclusive,  
 

Defendant(s). 
 

 Case No. CV12-02222 
 
Dept. No.: 10 
 
 
 
 
OPPOSITION TO MOTION FOR 
PRELIMINARY INJUNCTION  
 
 

      Defendants MEI-GSR Holdings, LLC, AM-GSR Holdings, LLC, and Gage Village 

Commercial Development, LLC oppose Plaintiffs’ Motion for TRO and Preliminary Injunction. 

This opposition is based upon the following points and authorities attached hereto and all 

pleadings and papers on file herein. 

 DATED this 17th day of March, 2022.  

    

F I L E D
Electronically
CV12-02222

2022-03-17 05:01:35 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 8953058 : yviloria
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POINTS AND AUTHORITIES 

I. SUMMARY OF ARGUMENT 

Plaintiffs’, as unit owners, obtained property subject to CC&Rs. Those CC&Rs are 

covenants that are incorporated within each unit owners’ deed. Covenants, as opposed to mere 

contractual promises, are specifically enforceable. Each unit owner covenanted, via the CC&Rs, 

that unit owners can a) call a meeting of unit owners and 2) vote to terminate the Unit Owners 

Association and the Hotel Condominium arrangement. Such a meeting and vote have been called 

to order; Plaintiffs, as unit owners, are violating their covenant by blocking the meeting, 

preventing the vote and allowing these injunctive proceedings to continue. Since a covenant is 

specifically enforceable, Plaintiffs lack any likelihood of success on the merits and the TRO must 

be dissolved with no injunction to be issued.  

Moreover, beyond specifically enforceable covenants, Defendant unit owners have a 

statutory entitlement to call a meeting and vote upon termination of the unit owners association 

and the hotel condominium arrangement. Plaintiff unit owners have not asserted in their complaint 

any claim to nullify this legislative enactment or to rescind covenants. And even if they did, they 

cannot meet the extraordinary burdens required to obtain such first-time-in-the-universe type of 

relief. Therefore, their requested relief is beyond the scope of this lawsuit, and even if wrongly 

entertained, cannot be granted as a matter of law.   

II. PROCEDURAL BACKGROUND 

Plaintiffs’ filed their operative complaint in 2012 and never pleaded a claim for injunctive 

relief, or any predicate legal claim to rescind, modify, strike, amend, or otherwise render 

inoperable the CC&Rs or the ownership deeds in which those Covenants, Conditions, and 

Restrictions are incorporated. Yet, on March 1, 2022, well after both the 5 year rule and 3 year 

rule lapsed and required dismissal of this decade-old action (Defendants Motion to Dismiss 

Pursuant to  NRCP 41(e)), Plaintiffs filed their Application for Temporary Restraining Order, and 

Motion for Preliminary Injunction, (“Motion”).  Plaintiffs sought a Temporary Restraining Order 
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and the scheduling of a Preliminary Injunction Hearing in order to enjoin and prevent unit 

owners—which would include non-parties to this litigation—from exercising their rights under the 

CC&Rs and Nevada statutes which allowed them to meet and cast their votes whether or not to 

terminate the GSRUOA and sell the Property.  On March 10, 2022, the parties received notice 

from the Court that the matter was set for hearing for the following day, March 11, 2022.   The 

matter proceeded to hearing as scheduled on Plaintiffs’ Application for Temporary Restraining 

Order.  At that hearing Plaintiffs argued that allowing the unit owners to meet and cast their votes 

to terminate the GSRUOA and force a sale of their units would impair, defeat, divert, prevent or 

prejudice the preservation of the Plaintiffs’ interest in the Property (their condominium units) and 

result in their irreparable harm.1   

In opposition to Plaintiffs’ Application for Temporary Restraining Order,  Defendants 

presented evidence to the Court that the 7th Amended CC&Rs, (one of the Governing Documents) 

expressly allowed for the sale of the Property as set forth in section 9.1, pages 48 and 49 of the 

CC&Rs.2  Defendants presented evidence that the CC&Rs are incorporated into each one of the 

Plaintiffs Deeds and title to their Units, thereby constituting deed restrictions or exceptions that 

define the scope of Plaintiffs’ interest in the Property.3  Defendants offered into evidence, without 

objection, the Purchase and Sale Agreement signed by all of the original purchasers of the units, 

including Plaintiffs who were original purchasers of their units.4   

In their Purchase and Sales Agreements, Plaintiff unit owners acknowledged, in writing, that 

(1) prior to closing, the Seller would cause the CC&Rs to be recorded; (2) that Purchasers had 

received a copy of the CC&Rs prior to closing; (3) that from and after closing, Purchasers would 

comply with the provisions of and perform all the obligations imposed on Purchasers as unit 

owners by Nevada law and the CC&Rs; (4) that Purchasers acknowledged and agreed that 

their purchased unit was at all times subject to the terms and conditions of the CC&Rs; and 

                                                 
1 Plaintiffs offered oral argument but presented no evidence during the hearing. 
2 The 7th Amended CC&Rs, section 9.1 was offered at the hearing, as Hearing Exhibit 2 and the same was admitted 
into evidence without objection. 
3 The legal description of the Plaintiffs’ units, depicted in Hearing Exhibit 4, was offered and admitted into evidence 
without objection.  
4 The Purchase and Sale Agreement, Hearing Exhibit 1, was offered and admitted into evidence without objection. 

PA1045



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 4 
 
 

(5) that at the closing Seller shall convey to Purchasers  title to the Unit Ownership by Grant Deed, 

subject to various “Permitted Exceptions”, including the CC&Rs, including all amendments and 

exhibits thereto. (Exhibit 1: pgs. 6, 7 and 8).   

In addition to the Purchase and Sale Agreement, (Hearing Exhibit 1); Relevant excerpts from 

the 7th Amended CC&Rs, (Hearing Exhibit 2) and the legal descriptions of the Units, (Hearing 

Exhibit 4), Defendants offered into evidence, as Hearing Exhibit 3, the provisions of NRS Chapter 

116, of the Common-Interest Ownership (Uniform Act).  The same was admitted into evidence 

without objection and it clearly reflects the right of common-interest community unit owners, such 

as Plaintiffs and Defendants, to meet and cast their vote to terminate the community and to enter 

an agreement that allows for the mandatory sale of the units for fair market value following said 

termination.  This can be done without involvement of the Unit Owners Association or its 

governing board. In other words, the right of unit owners to vote to terminate the Unit Owners 

Association is a covenanted right within every single real estate ownership deed upon which 

Plaintiffs base their interest. Plaintiffs’ operative complaint did not seek to rescind, revise, or 

modify their covenanted rights embodied within their ownership deeds. A covenant must be 

specifically performed, therefore, Plaintiffs’ motion must be denied.  

Having presented this evidence to the Court that clearly established Defendants’ right to allow 

the vote to terminate the GSRUOA and sell the units, Defendants urged the Court to deny 

Plaintiffs Application for Temporary Restraining Order as it was unlikely Plaintiffs would prevail 

in the merits.   The Court rejected Defendants request and instead granted the Plaintiffs 

Application and issued the Temporary Restraining Order, however, the Court did not articulate its 

legal basis for doing so.  At the time of preparation of this Opposition, while Defendants have 

received a draft proposed order prepared by Plaintiffs’ counsel, the same has not yet been executed 

and entered by the Court.  As a result, Defendants are not yet certain of the legal basis, if any, 

relied upon by the Court to support its issuance of the Temporary Restraining Order.  Defendants 

therefore expressly reserve the right to supplement this Opposition to include any additional points 

and authorities to address and distinguish any legal basis articulated in the Temporary Restraining 

Order, once the same has been filed by the Court.  
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III. RELEVANT FACTS: 

In 2005, the prior owners (Grand Sierra Operating Corporation) of the Grand Sierra Resort 

(hereafter “GSR”), developed a program whereby 670 hotel rooms would be sold to private 

owners as condominiums.  The Bylaws of the Grand Sierra Resort Unit-Owners’ Association 

(hereafter GSRUOA) were adopted in 2006, and the 7th Amended CC&Rs were adopted and 

recorded June 27, 2007.  Exhibits 1 and 2.  Grand Sierra Operating Corp. was the “Declarant,” 

which submitted “the Property, as herein defined, to the provisions of the Uniform Common-

Interest Ownership Act of the State of Nevada,” and NRS 116.  Exhibit 1.  The Bylaws 

specifically state: 

5.3 Special Meetings of the Unit Owners.  Special meetings of the Units’ Owners 
may be called by the President, a majority of the Board, or by at least 10 percent of 
the Voting Members of the Association….the Board shall set the date for the 
special meeting so that the special meeting is held not less than 15 days or more 
than 60 days after the date” on which the request for meeting is received.  “The 
notice of special meeting shall be given as provided in section 5.4 of these 
Bylaws…” 
 

Exhibit 2, p. 2.  

Each purchaser of a Unit in the GSRUOA was provided the Condominium CC&Rs, and all 

exhibits thereto.  Exhibit 3, p. 9.  Each purchaser of a condominium Unit was required to 

“acknowledge that the Seller will appoint officers and directors of the Condominium 

Association…and Purchaser expressly waives all objections to such dealings and transactions and 

hereby ratifies” that Seller will be acting on behalf of the Condominium Association.  “The 

Condominium Associations’s role in the governance of the Condominium will be minimal, as 

many of the items typically considered common elements in other condominium projects are 

designated as Shared Facilities and owned entirely by the Shared Facilities Unit Owner, 

which…shall be the Declarant.”  Exhibit 3, p. 17.    The Purchaser of each condominium Unit at 

the GSR also signed a “Receipt for Governing Documents”: 
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 ON THIS DAY, THE UNDERSIGNED PURCHASER ACKNOWLEDGES  
RECEIPT OF THE GOVERNING DOCUMENTS FOR THE PURCHASED IN 
THE CONDOMINIUM.  PURCHASER ACKNOWLEDGES THAT THE 
GOVERNING DOCUMENTS RECEIVED INCLUDE THE PUBLIC OFFERING 
STATEMENT AND ALL ATTACHMENTS; THE CC&RS; THE UNIT-OWNER 
ASSOCIATION BYLAWS; AND THE UNIT MAINTENANCE AGREEMENT. 

Exhibit 3, exhibit K-1. 

 Each Purchaser also signed an acknowledgement that no Seller, employee, agent or other 

person “ever at any time a) suggested, stated or implied that the Purchased Unit, if placed by 

Purchaser in any Hotel rental program would earn a profit from such rental program, b) suggested, 

stated, implied or provided any financial records…which information could in any way cause 

Purchaser to conclude that it would derive a profit by participating in any rental program…”  

Exhibit 3, exhibit L-1.  The Purchasers also signed a limitation of liability and an express waiver 

of consequential damages stating in bold type:   
 
NOTWITHSTANDING ANYTHING HEREIN OR BY LAW TO THE 
CONTRARY, GRAND SIERRA SHALL NOT BE LIABLE TO OWNER 
FOR ANY CONSEQUENTIAL LOSSES OR DAMAGES, INCLUDING BUT 
NOT LIMITED TO LOSS OF USE, ECONOMIC LOSSES, BUSINESS 
INTERRUPTION…LOST PROFITS, WHETHER SUCH CLAIMS ARISE 
IN CONTRACT, TORT, STRICT LIABILITY, WARRANTY, EQUITY, 
BREACH OF THE COVENANT OF FAIR DEALING, OR OTHERWISE… 
 

Exhibit 3, p. B-5.  In addition, both the real estate agents and the Purchasers acknowledged that 

“Units are not suitable as an investment for persons seeking primarily rental income.”  Exhibit 4, 

p. 1.  

On or about April 1, 2011, the current owners and operators of the GSR, Defendants Gage 

Village LLC, AM-GSR Holdings LLC and MEI-GSR Holdings, LLC purchased the GSR, which 

was then bank-owned by JP Morgan Chase. The current Defendants began charging fees allowed 

by the 7th Amended CC&Rs, which were recorded June 27, 2007, well before the current owners 

purchased the property in April, 2011.  Exhibit 5.  

When the current owners purchased the GSR in 2011, multiple Unit Owners were not used 

to paying any fees or expenses associated with their Units as the costs and expenses were not 

enforced when the property was bank-owned for at least 2 years.  These Unit Owners sued the GSR 
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on August 27, 2012, alleging 12 causes of action:  1) Petition for Appointment of a Receiver over 

the GSR Unit Owners Association;  2) Intentional and/or Negligent Misrepresentation as to 

Defendant MEI-GSR;  3) Breach of Contract as to MEI-GSR;  4) Quasi-Contract/Equitable Contract 

as to Defendant MEI-GSR; 5) Breach of the Implied Covenant of Good Faith and Fair Dealing as 

to Defendant MEI-GSR; 6) Consumer Fraud/Nevada Deceptive Trade Practices as to Defendant 

MEI-GSR;  7) Declaratory Relief as to Defendant MEI-GSR; 8) Conversion as to MEI-GSR; 9) 

Demand for Accounting as to MEI-GSR and GSR UOA; 10) Specific Performance pursuant to NRS 

116.112, Unconscionable Agreement;  11) Unjust Enrichment against Defendant Gage Village; 12) 

Tortious Interference with contract and/or prospective business advantage as to Defendants MEI-

GSR and Gage Village. Exhibit 6. 

Plaintiffs filed their first amended complaint on September 10, 2012, with the identical 

causes of action.  The Defendants filed an answer, affirmative defenses and counterclaims on 

November 21, 2012.  Plaintiffs filed a second amended complaint on March 26, 2013.  Exhibit 7. 

On October 23, 2013, Judge Elliot Sattler, Department 10, struck the counterclaim of the 

Defendants as a sanction for the conduct of GSR’s then lawyer who was later suspended from the 

practice of law due to substance abuse issues.  Exhibit 8.  The Court entered an order granting 

Plaintiffs’ motion for case-terminating sanctions on October 3, 2014, which struck Defendants 

answer.  A default was entered against Defendants on November 26, 2014.  Exhibit 9. 

The Court conducted a hearing on damages on March 23, 2015, wherein the Plaintiffs put 

on one witness, their “hired expert” Craig Greene, and no Plaintiff testified.  Defendants were only 

allowed limited cross-examination and no evidence.  On October, 2015, the Court filed Order 

prepared by the Plaintiffs, which awarded Plaintiffs money damages under 9 categories: 1) 

Underpaid revenue; 2) Rental of units with no rental agreement; 3) discounting of owners rooms 

without credits; 4) discounting of rooms with credits; 5) comped rooms; 6) preferential rotation 

system; 7) improperly calculated and assessed hotel fees; 8) improperly collected assessments and 

9) reserve funding.  Exhibit 10.  The Court did not identify the damages that it was awarded to 

individual Plaintiffs, and this matter was never certified as a class action.  In addition, the Court 

never attributed any damages to the individual claims set forth in the Second Amended Complaint.  
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It also bears repeating that the Defendants have been prevented from presenting evidence or 

asserting any defenses to the allegations in the case as a result of a default judgment.  Exhibit 9. 

While the Court found that the approximately 93 Plaintiffs were entitled to more than $8 

million in compensatory damages, and to certain non-monetary relief, it is evident from the 

Second Amended Complaint that multiple claims are mutually exclusive, and there is no way to 

tell which claims or which Plaintiffs are entitled to relief.  In fact, some named Plaintiffs were 

deceased at the time of the hearing, including the named Plaintiff Albert Thomas.  Despite certain 

Plaintiffs being deceased and approximately 16 others no longer owning their property, all 

Plaintiffs were awarded damages in the FFCL&J.  Exhibit 11.   

The case has proceeded in the Courts for approximately 10 years, and in November, 2021, 

the President, the Board of the UOA and more than 80% of the Unit Owners requested Special 

Meeting of the Unit Owners pursuant to the Bylaws, Sec. 5.3, which as set forth above, states the 

Board “shall” set the date for the meeting upon not less than or more than 60 days.  Exhibits 2 

and 12.  The Special Meeting was to vote on termination and sale of the Condominium Program 

as set forth in Section 9.1 of the CC&Rs.  Although only 15 days’ notice was required, the UOA 

provided more than 30 days’ notice and set the special meeting for January 6, 2022.  Exhibit 13.  

The notice requirements pursuant to Sec. 5.4 of the Bylaws are extensive, and title reports for all 

Units were required to be pulled at great expense, and all first deed of trust holders were notified 

of the meeting regarding termination and sale, as required.  Exhibit 12.  On January 6, there were 

to be two meetings pursuant to the Ninth Amended CC&Rs:  one for the Unit owners to approve 

the sale and termination of the Association, and a second meeting for the Board of Directors to 

approve the sale and appraisal.  Exhibit 13. 

On December 22, 2021, the Plaintiffs provided the notice documents to Stefanie Sharp, 

attorney for the Receiver Richard Teichner, stating that the “GSR is seeking to terminate the 

HOA.  We intend to file an emergency motion concerning the impropriety of the actions 

referenced in the documents; nonetheless, we write to inquire if the Receiver authorized the 

dissemination of the attached.”  Exhibit 14.  The Receiver, through Stefanie Sharp was clear that 

they would not allow the meeting to go forward, and then on January 4, 2022, 7 orders were filed 
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that were prepared by the Plaintiffs in this matter.  One order struck the 9th Amended CC&Rs and 

another stated that the Receiver had supplanted the Board of Directors for the UOA.  Exhibit 15. 

Also on January 6, 2022, counsel for Defendants addressed the Receiver and his counsel 

about the Unit Owner meeting that was scheduled for earlier that day.  Exhibit 16.  Defendants’ 

counsel stated: 
 
…While we do not believe that the vote of the Unit Owner membership has been 
addressed in, or would be a violation of, any of the January 4, 2022, Orders, out of an 
abundance of caution and in good faith, we postponed the meeting while we continue to 
read and absorb the content and scope of the seven Orders.  While I remain of the opinion 
that none of the seven Orders give the Receiver power the prevent a meeting and vote of 
the Unit Owner membership, I thought it, nonetheless, appropriate to reach out to both of 
you to request your cooperation and that you not object to our rescheduling the 
meeting…The attached mailer was prepared in line with the CC&Rs and NRS 116 and 
NRS 116B.  It gave 30 days (15 is required) for a meeting of the Unit Owner membership 
to vote on the termination procedure provided for in the Governing Documents and 
Nevada Revised Statutes.  We would like to get this matter back on calendar and we 
request your cooperation and providing us with available dates in January or February to 
assure your availability and for the purpose of resetting the Unit Owner membership 
meeting and casting votes.  We believe that it is very important that the Members be 
permitted to exercise their right to vote on termination as provided for in both the 
Governing Documents and the Nevada Revised Statutes… 

 
Exhibit 16. 

 Instead of complying with the Bylaws and CC&Rs, which state that the special meeting 

shall be set, by the president, the Board or 10% or the Unit Members, the lawyer for the Receiver 

responded: 
…The Board of Directors of the GSRUOA has no authority over the Association or its 
agents and cannot call any meetings.  The orders also prohibit your client from taking any 
actions which interfere with the ability of the Receiver to perform his duties, which include 
maintaining the status quo.  Any attempt by your clients or the current Board of Directors 
(who have no authority) to hold a meeting of the GSRUOA Board or its members to 
terminate the condominium hotel, sell the units or take any other action is in direct 
violation of the orders.  If you attempt to take any such actions, the Receiver will notify the 
Court and proceed with any other actions he deems necessary or appropriate pursuant to 
the authority granted to him under the orders. 

 
Exhibit 16. 
 
 Counsel for Defendants responded: 

Whether I agree with the Court’s rationale to invalidate the 9th Amended CC&Rs and 
return to the 7th Amended CC&Rs, and how it arrived at that decision, is not relevant to 
this discussion.  Regardless of whether we look to the 7th or 9th Amended CC&Rs, both 
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versions of the CC&Rs and Nevada law applicable to both versions, provide that a 
common-interest community (NRS Chapter 116) or condominium hotel (Chapter 116B) 
may be terminated by agreement of unit owners to whom at least 80% of the votes in the 
association are allocated.  That vote is not a function of the UOA.  It is solely a function of 
the vote of the unit owners.  In his role as a neutral agent and not an agent for either party, 
I believe it is as important for the Receiver to consider and take steps to protect the 
property interests not only for the Plaintiffs but for the Defendants as well and the 
Defendants ability to exercise their contractual rights under the Governing Documents and 
in accordance with Nevada Law is a fundamental property interest of Defendants that the 
Receiver has a duty to protect.  I find this a particularly compelling duty of the Receiver 
since we all agree that the Receiver is appointed for the purpose of implementing 
compliance, among all Unit Owners, with the Governing Documents….Please direct me to 
the language in any one or more of the 7 orders that you believe allow the Receiver to 
ignore, amend or modify this contractual provision in the Governing Documents and 
impair the legal right of the Units Owners to cast their vote whether or not to terminate the 
common interest community.  Thank you… 

 
Exhibit 16.  The lawyer for the Receiver responded that she does not think further 

“communication on this matter would be productive.”  Exhibit 16. 

 Because the Receiver refused to set the special meeting of the Unit Owners when more 

than 10% of the Unit Owners (in fact, more than 80% of the Unit Owners) requested it, and would 

not even provide a date or get the Court involved, the Unit Owners set their own meeting for 

March 14, 2022, with proper notice to all Unit Owners and the deed of trust holders pursuant to 

the Bylaws, Sec. 5.4.  Exhibit 2. 

 On March 1, 2022, Plaintiffs filed an application for TRO and motion for preliminary 

injunction to stop to properly noticed special meeting of the Unit Owners pursuant to the Bylaws, 

NRS 116 and the 7th Amended CC&Rs.  On March 11, 2022, this Court held a hearing and entered 

a TRO, preventing the Unit Owners from holding a meeting and voting at the properly noticed 

meeting set for March 14, 2022.  The hearing on the preliminary injunction is scheduled before 

Senior Judge Nancy Saitta on March 25, 2022. 

IV. LAW AND ANALYSIS 

1. The Applicable CC&Rs, Bylaws, Statutes and Case Law Allow Termination and Sale. 
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Pursuant to this Court’s Order of January 4, 2022, the 9th Amended CC&Rs were stricken 

and the 7th Amended CC&Rs are in effect.  Exhibit 17.  The 7th Amended CC&Rs provide in 

pertinent part: 

9.1  At a meeting duly called for such purpose and open to attendance by all Unit 
Owners, the Unit Owners by affirmative vote of Unit Owners who own eighty 
percent (80%) or more in the aggregate of the entire percentage ownership interest 
in the Common Elements may elect to sell the Property as a whole.  Within ten (10) 
days after the date of the meeting at which such sale is approved, the Board shall 
give written notice of such action to each First Mortgagee.  Such action shall be 
binding upon all Unit Owners, and it shall thereupon become the duty of every Unit 
Owner to execute and deliver such instruments and to perform all acts as in manner 
and form may be necessary to effect such sale. 
 

Exhibit 1.    

 As the Nevada Supreme Court stated in Boulder Oaks Community Ass’n v. B & J Andrews 

Enterprises, LLC, 125 Nev. 397, 215 P.3d 27 (2009), because this case involves a “common-

interest community, it is governed by NRS Chapter 116, which is Nevada’s codification of the 

Uniform Common-Interest Ownership Act (UCIOA).  Id 125 Nev. at 399.  Boulder Oaks involved 

an amendment of CC&Rs in a common interest community.  The district court judge granted a 

preliminary injunction, but the Nevada Supreme Court reversed, holding that because the record 

demonstrates that the Association received the requisite number of votes to amend the CC&Rs 

(67%), the Court concluded that Respondent did not have a reasonable likelihood of success on 

the merits in the case below.  The Nevada Supreme Court concluded that the amendment was 

proper and the Association should not have been enjoined from enforcing it.  Id.  In the present 

case, the 7th Amended CC&Rs Sec. 9.1 allows for termination and sale of the condominiums upon 

the affirmative vote of 80% of Unit Owners.  Exhibit 1, p. 48.  As of the time of the writing of 

this motion the aggregate percentage of affirmative vote to sell the entire condominium Property 

(670 Units) to another entity is 550 Units out of 670 Units.  Exhibit 18.  550 Units represents 

more than 82% of the aggregate of the entire ownership percentage, well in excess of the 80% 
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required by the CC&Rs.  The Unit Owners representing more than 80% of all Unit Owners have 

been trying to set this matter for a meeting and vote since November, 2021. Exhibit 12.  The vote 

and the notice provisions were proper pursuant to Sec. 5.3 and 5.4 of the Bylaws, the CC&Rs and 

NRS 116, which states in pertinent part: 

  NRS 116.2118 Termination of common-interest community. 

1.  …a common-interest community may be terminated only be agreement of 
units’ owners to whom at least 80 percent of the votes in the association are 
allocated, or any larger percentage the declaration specifies… 

2. An agreement to terminate must be evidenced by the execution of an agreement 
to terminate, or ratifications thereof, in the same manner as a deed, by the 
requisite number of units’ owners… 
5. The association, on behalf of the units’ owners, may contract for the sale of 
real estate in a common-interest community, but the contract is not binding on 
the units’ owners until approved pursuant to subsections 1 and 2…   
 

 NRS 116.21185 provides that “the respective interests of units’ owners are the fair market 

values of their units, allocated interests, and any limited common elements immediately before the 

termination determined by one or more independent appraisers…” 

 The Board of the Association selected William Kimmel as the appraiser in October, 2021, 

and he conducted a full appraisal of all Units. Exhibit 12.  Plaintiffs argue that they are entitled to 

a preliminary injunction because the termination of the condominium program by more than 82% 

of the Unit Owners “will cause irreparable harm for which compensatory damages is an 

inadequate remedy.”  Motion, p. 6, ll. 6.  It is important to note that this is not a situation where 

compensatory damage is an “inadequate remedy,” because the remedy for a minority 

condominium owner when 80% or more vote to terminate or sell is set forth in both the CC&Rs 

and NRS 116.21185:  they are required to effectuate the sale of their units for fair market value as 

determined by the independent appraisal selected by the board of the UOA. This means money 

damages are adequate.  
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 When a person buys a property in a common-interest community, the CC&Rs “become a 

part of the title to property.”  NRS 116.41095(2).  By law a person buying a property subject to 

CC&Rs must receive a notice which states that “by purchasing a property encumbered by CC&Rs, 

you are agreeing to limitations that could affect your lifestyle and freedom of choice,” and that the 

CC&Rs “bind you and every future owner of the property whether or not you have read them or 

had them explained to you.”  NRS 116.41095(1);  U.S. Home Corporation v. Michael Ballesteros 

Trust, 134 Nev. 180 (2018).  In fact, the purchasers in the GSRUOA, signed the warning and 

acknowledged that their title is subject to the CC&Rs in the purchase agreements.  Exhibits 3-4. 

 By purchasing a Unit within a common interest community, the buyer manifests 

acceptance of the CC&Rs.  Id. 134 Nev. at 183.  “It comes as no surprise that courts have 

described recorded declarations as contracts and enforced them as such.”  Id.  The premise that 

CC&Rs impose contractual obligations on both sides makes it clear that all parties are bound by 

Sec. 9.1 and the provisions of NRS 116 which state that 80% or more of the aggregate unit owners 

may exercise their right to sell or terminate, and that the special meeting for such purpose “shall” 

be set upon the request of 10% or more of the Unit Owners.  The Unit Owners’ purchase 

agreements show that they received the CC&Rs when they purchased their Units pursuant to the 

strict notice provisions set forth in Nevada law.  NRS 116.4101-4109.  The Plaintiffs do not 

dispute that they received the CC&Rs when they purchased, along with the information statements 

required by NRS 116.41095.  The safeguards in NRS 116.4101-4109 “ensure that a person who 

buys a home in a common-interest community will abide by the CC&Rs and can fairly expect that 

others in community will do so too.”  U.S. Home, supra,  134 Nev. at 186.  The overriding 

purpose of CC&Rs is to have common areas and units “with stable uses and amenities that protect 

the purchasers’ investments and expectations.”  Id. 
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 It is important to note that the purchasers of the GSRUOA units knew that their “Property” 

was the condominium unit and the limited common area, subject and governed by CC&Rs.  

Although CC&Rs “are not conventional two-party contracts, they create contractual obligations 

that bind the parties subject to them.”  Id at 192.  The rules of construction governing the 

interpretation of contracts apply to the interpretation of restrictive covenants for real property.  

Horizons at Seven Hills v. Ikon Holdings, 132 Nev. 362, 373 P.3d 66 (2016).  Here, Plaintiffs 

property interest was always restricted and limited by the CC&Rs, which all Unit Owners, 

Plaintiffs and Defendants alike, acknowledged upon purchase.   

 The rules governing construction of restrictive covenants which impose restrictions on the 

use of real property are the same as those applicable to contracts, that is, the words must be given 

their “plain, ordinary and popular meaning.”  Tompkins v. Buttrum Const. Co. of NV, 99 Nev. 142, 

659 P.2d 865 (1983).  As long as the original purpose of the covenants can be accomplished, the 

convenants stand.  Id, citing Western Land Co. v. Truskolaski, 88 Nev. 200, 205, 495 P.2d 624 

(1972).  Restrictive covenants run with the land, and all property owners are required to comply 

with the plain meaning of the restrictions.   Id.  

2. Preliminary Injunction Must Be Denied In This Case. 

NRS 33.010(1) authorizes an injunction when “it appears from the complaint that the 

plaintiff is entitled to the relief requested and at least part of the relief consists of restraining the 

challenged act.”  University and Community College System of Nevada v. Nevadans for Sound 

Government, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004). Here, the Plaintiffs complaint does not 

set forth that it is entitled to the relief requested, nor is there any request for any relief restraining 

any other unit owners from exercising its rights to terminate and sell pursuant to the express terms 

of the 7th Amended CC&Rs and NRS 116.2118.  Exhibits 6-7.   
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Before Plaintiffs can obtain a preliminary injunction they have the burden to show 1) a 

likelihood of success on the merits;  and 2) a reasonable probability that the non-moving party’s 

conduct, if allowed to continue, will cause irreparable harm for which compensatory damages is 

an inadequate remedy.  Id. At 721, citing Dangberg Holdings, 115 Nev. at 142-143, 978 P.2d at 

319.  In Boulder Oaks, supra, 125 Nev. at 409, note 6, the Nevada Supreme Court stated that 

where a party does not have a reasonable likelihood of success on the merits, it is not necessary to 

reach the issue of whether a party would suffer irreparable harm.  In the present case, as in 

Boulder Oaks, supra, the conduct complained about was expressly allowed by the CC&Rs so the 

Nevada Supreme Court found no likelihood of success on the merits.  Here, the owners of 550 

Units out of the total 670 Units wish to exercise their vote to sell and terminate which is expressly 

allowed by NRS 116.2118 and the 7th Amended CC&Rs.  Exhibit 1. 

Plaintiffs argue that “real property and its attributes are considered unique and loss of real 

property rights generally results in irreparable harm,” Motion for Preliminary Injunction, p. 8, ll. 

5-8.  This Court should not even get to the question of irreparable harm because Plaintiffs are 

unable to show that they have a likelihood of success in enjoining Defendants conduct that is 

specifically authorized by statute and the CC&Rs.  As set forth above, the Plaintiffs took title to 

their property subject to the CC&Rs, and the CC&Rs in this case, recorded in 2007, before either 

Plaintiffs or Defendants purchased any interest in the property, control.  These CC&Rs have 

always stated that any owner who owns “80 percent (80%) or more in the aggregate…may elect to 

sell the Property as a whole…”  Exhibit 1.  In addition, NRS 116.2118 clearly states that a 

common-interest community may be terminated only by the agreement of units’ owners to whom 

at least 80 percent of the votes in the association are allocated…” 

Moreover, restrictive covenants are specifically enforceable and to nullify them, Plaintiffs 

must show that conditions to the real property itself have changed “so fundamental[ly] as to thwart 

PA1057



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 16 
 
 

the original purpose of the restriction”. Gladstone v. Gregory, 95 Nev. 474, 478, 596 P.2d 491, 

494 (1979)(internal citations omittied). As the Nevada Supreme Court holds, Plaintiffs must show 

that property conditions have changed so much that the covenant would have no appreciable value 

to other property owners (including non-party unit owners) and that it is oppressive or inequitable 

to enforce the restriction. Id. (internal citations omitted).  Here, it cannot be—as a matter of law—

oppressive or inequitable to enforce a covenant that each unit owner agreed to in their purchase 

and sale documents, that they agreed to embody and incorporate within their ownership deeds, and 

that is separately embodied within recorded CC&Rs that govern their ownership interest. Aside 

from that factor, the Plaintiffs cannot show that property conditions have so fundamentally 

changed that enforcing the CC&Rs thwart the original purpose of the covenant. Here, Plaintiffs 

have interests within a much larger condominium resort that they do not own, and for which a 

large portion of its existence is to provide gaming. The 80%-plus unit owner is an affiliate of the 

unrestricted gaming licensee that provides gaming, and the hotel-condominium arrangement has 

always been subject to the likelihood that someone could buy 80% of the units, terminate the 

hotel-condominium arrangement, and then just operate a hotel. That is why the termination 

provisions exist both in statute and in the CC&Rs, and that purpose for the covenant allowing a 

vote and termination has not changed.   

It is ironic that at page 8: 17-20 of their Motion, Plaintiffs cite to Gladstone v. Gregory, for 

a proposition of law that serves to defeat, not support, their claim, to wit, “Further, the equitable 

principle of relative hardship is available only to innocent parties who proceed without knowledge 

or warning that they are acting contrary to others’ vested property rights…  Where one takes land 

with notice of restrictions, equity and good conscience will not permit that person to act in 

violation thereof”. Id, 95 Nev. 474, 480.  Here, Plaintiffs proceeded with their Application for 

TRO and Motion for Preliminary Injunction with full knowledge and warning that the CC&Rs that 
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define and limit their property interests, allow for the exact conduct they are seeking to enforce.  

Plaintiffs purchased their units with actual or constructive notice that the CC&Rs and the 

restrictions contained therein defined and controlled the extent of their property interests.  It 

follows, therefore, that the equitable principle of relative hardship is not available to Plaintiffs. 

Plaintiffs also cannot show that they would suffer irreparable harm for which 

compensatory damages would not suffice.  “Irreparable harm” is an injury for which 

compensatory damage is an inadequate remedy.  Excellent Cmty Mgmt. v. Gilmore, 131 Nev 347, 

353, 351 P.3d 720, 723 (2015), citing Dixon v. Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029 

(1987).  Irreparable harm is not automatic and ultimately depends on the underlying facts of the 

case. Id. 131 Nev. at 353.  In this case, the Defendants have not breached the CC&Rs, in fact it is 

the Plaintiffs and the Receiver that are refusing to enforce the express terms of the Governing 

Documents and allow a vote of the unit owners to proceed, despite that Bylaws stating that the 

President, Board or 10% of Units Owners “shall” be entitled to a meeting in 15-60 days.  Exhibit 

2. 

Plaintiffs and the Receiver continually argue that the “status quo” requires Defendants to 

be enjoined from exercising its rights.  However, this argument is misplaced.  A preliminary 

injunction and even a receivership is “a provisional remedy, the purpose of which is to preserve 

status quo and to prevent irreparable loss of rights prior to final disposition of the litigation.”  

Napa Valley Publishing Co. v. City of Calistoga, 225 F. Supp.2d 1176, 1180 (2002);  

The issue with respect to irreparable injury is whether, if the preliminary injunction 
is denied, the plaintiff can be made whole should it prove victorious at trial, i.e. 
whether the loss or deprivation pending trial is irreparable.  The loss of money is 
the classic example of an interim loss that is fully remediable after 
trial…Irreparability of injury pending trial turns on the nature of the loss and the 
ability of the court to make the plaintiff whole…it does not necessarily turn on the 
meritoriousness of the plaintiffs’ legal claim. 
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Id. At 1181.  In this case, the loss threatened is Property (condominium unit) which Plaintiffs 

purchased subject to the CC&Rs.  The CC&Rs have always stated that Plaintiffs would be entitled 

to fair market value, a compensable and measurable amount of money, if an owner with 80% or 

more decided to sell. Exhibit 1.  At this point, the grant or denial of an injunction does not impact 

Plaintiffs’ judgment (notwithstanding the 5- and 3- year-rules and appellate issues which should 

result in outright dismissal of the entire case and affirmance of that dismissal);  Plaintiff obtains 

their compensation for their unit in dollars.  Plaintiffs property interest that was ALWAYS limited 

by the CC&Rs and the fact that 80% could terminate it in exchange for fair market value indicates 

that there is a clear remedy which was previously agreed to by every Plaintiff in this case.  

Exhibits 1, 3, & 4.  Plaintiffs are not being “stripped” of their property rights because they already 

agreed that their title is restricted by the CC&Rs, which set forth this express remedy. 

 In Direct Grading & Paving, LLC. v. Eighth Judicial Dist. Court, 137 Nev.Adv.Op.31, 

491 P.3d 13 (2021), the Nevada Supreme Court made clear that a provisional remedy is a 

“temporary remedy awarded before judgment and pending an action’s disposition, such as a 

temporary restraining order, a preliminary injunction, a ..receivership…that is intended to 

maintain the status quo by protecting a person’s safety or preserving property.”  Id. At 17.  This 

“status quo” argument is supposed to be “temporary” and not appropriate when an action has been 

going on for 10 years.  The Plaintiffs’ judgment is not going away immediately, but the 

Receivership that has gone on for approximately 7 years and cost more than $500,000, without 

calculations on the amounts owed, must come to an end by the express terms of the Governing 

Documents and Statutes.   

 The final analysis with respect to a preliminary injunction is a weighing of the parties’ 

potential hardships.  Independent Asphalt Consultants, Inc. v. Studebaker, 126 Nev. 722, 367 P.3d 

781 (2010).  Plaintiffs also fail to satisfy this factor. Defendants own 550 condominium units, and 
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have relied on the CC&Rs, and all the covenants and restricts contained therein.  Exhibit 12.  

Plaintiffs have a condominium unit, and they have a clear money remedy if the injunction is 

denied, and they also have a money judgment that is in place from the default judgment in 2015.  

Plaintiffs continually state that the Defendants are “bad, evil, nefarious” and the list of derogatory 

adjectives goes on and on…It doesn’t matter at this point that Plaintiffs have not and cannot prove 

any of their allegations, Plaintiffs will receive “fair market value” as set forth in the NRS and 

CC&Rs, and Defendants must come up with more than Seventeen million dollars to buy all 670 

units, even the 550 Defendants already own.  If this injunction is granted, Defendants property 

rights that are also subject to the CC&Rs and Nevada Statutes would be completely abrogated 

based upon a legal fiction.  Being forced to stay in a Unit Rental Agreement, Unit Maintenance 

Agreement, and other contracts with Plaintiffs that defame the GSR at every opportunity and do 

not pay their fair share of expenses, underscores that the balance of hardships weighs in favor of 

Defendants. 

3. Costs of the Restraining Order and Actions of Plaintiffs and Receiver. 

As this Court is aware, the Defendants spent in excess of $26,000.00 pulling the title 

reports, obtaining the third-party guarantees, noticing all parties of the meeting on January 6, 

2022, including all deed of trust holders.  Exhibit 12.  Defendants have also incurred in excess of 

$11,000.00 in preparing and sending out the mailings for March 14, 2022.  As set forth above, the 

bylaws, CC&Rs and NRS 116.2118 allow these actions, which have been wrongfully prevented 

by the Plaintiffs and the Receiver.   

NRS 116.3102 clearly sets forth the powers of unit-owners’ associations (UOA) and the 

limitations, and it is clear that the Receiver as appointed over the UOA only has authority over the 

common expenses unless he has other powers “conferred by the declaration or bylaws,” which he 

has not.  The wrongful prevention of allowing the unit owners to vote, has significantly impinged 

PA1061



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

 20 
 
 

upon Defendants rights and been extremely costly.   Upon denial of Plaintiffs’ Motion for 

Preliminary Injunction, Defendants will, by separate motion, request an award of attorneys’ fees 

and costs, requesting therein that the Receiver and/or the Plaintiffs immediately reimburse 

Defendants for attorneys’ fees and costs they incurred in opposing the Application for Temporary 

Restraining Order and Motion for Preliminary Injunction, including but not limited to the 

$37,000.00 in costs they have incurred in attempting to bring this matter to a proper vote, in order 

that they can use those funds to pay for another proper mailing in April, 2022. Exhibit 12.  In the 

interim, Defendants request this Court’s order that Plaintiffs’ $50,000 bond remain posted with the 

clerk of the court and available to Defendants to satisfy, in whole or in part, any award of fees and 

costs issued by this Court.   

4. If an Injunction Does Issue, it must be supported by an increased bond 

Per Rule 65(c), an injunction must be supported by a bond that is sufficient to pay the costs 

and damages suffered by the defendant unit owners.  Here, the restrained activity is the valid 

exercise of a termination of a hotel condominium arrangement, as allowed by covenants and 

statute and that is a specifically enforceable covenant under existing law. While this exercise of a 

specifically enforceable covenanted right is itself irreparable harm, the closing of the transaction is 

estimated to be approximately $17,352,000.00 which provides a fair market value measure of 

units that would be purchased.  Exhibit 12.  Although money in that transaction would flow to the 

plaintiffs upon closing, the defendant unit owners would obtain the real property value in that 

same amount, plus additional value in obtaining those units unencumbered by other ownership or 

any restrictive covenants. As such, a fair value for the transaction to be restrained, and the 

resulting damages, is a 10% premium over the fair market value, which should require a bond in 

the amount of $19 million to be posted.  
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CONCLUSION: 

 Based upon the foregoing, Defendants respectfully request that the Plaintiffs motion for 

preliminary injunction be denied in its entirety, and this Court order that Defendants be allowed to 

properly notice the meeting at the earliest available date in April, 2022, in order that the unit 

owners can exercise their right to vote on termination and sale.  In addition, Defendants reserve 

their right to request, by way of separate motion, an award of attorneys’ fees and costs including 

but not limited to an immediate reimbursement of $37,000.00 in costs which Plaintiffs have 

caused Defendants to suffer by their having wrongfully enjoined the right of unit owners to meet 

and cast their vote.  

 

DATED this 17th day of March, 2022. 

 
/s/ David C. McElhinney, Esq.____ 
ABRAN VIGIL, ESQ. 
Nevada Bar No. 7548 
ANN HALL, ESQ. 
Nevada Bar No. 5447 
DAVID C. MCELHINNEY, ESQ. 
Nevada Bar No. 0033 
MERUELO GROUP, LLC 
Legal Services Department 
5th Floor Executive Offices 
2535 Las Vegas Boulevard South  
Las Vegas, NV 89109 
Attorneys for Defendants 
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AFFIRMATION 
Pursuant to NRS 239B.030 

 The undersigned does hereby affirm that this document does not contain the social 

security number of any person. 

 

 

RESPECTFULLY SUBMITTED this March 17, 2022. 

 
/s/ David C. McElhinney, Esq.____ 
ABRAN VIGIL, ESQ. 
Nevada Bar No. 7548 
ANN HALL, ESQ. 
Nevada Bar No. 5447 
DAVID C. MCELHINNEY, ESQ. 
Nevada Bar No. 0033 
MERUELO GROUP, LLC 
Legal Services Department 
5th Floor Executive Offices 
2535 Las Vegas Boulevard South  
Las Vegas, NV 89109 
Attorneys for Defendants 
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1360 

CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am employed in County of Clark, State of Nevada 

and, on this date, March 17, 2022 I deposited for mailing with the United States Postal Service, 

and served by electronic mail, a true copy of the attached document addressed to: 
 
G. David Robertson, Esq., SBN 1001 
Jarrad C. Miller, Esq., SBN 7093 
Jonathan J. Tew, Esq., SBN 11874 
Briana N. Collings, Esq. SBN 14694 
ROBERTSON, JOHNSON, MILLER & 
WILLIAMSON 
50 West Liberty Street, Suite 600 
Reno, Nevada 89501 
Tel: (775) 329-5600 
jon@nvlawyers.com 
jarrad@nvlawyers.com 
briana@nvlawyers.com 
Attorneys for Plaintiffs 

 
F. DeArmond Sharp, Esq., SBN 780 
Stefanie T. Sharp, Esq. SBN 8661 
ROBISON, SHARP, SULLIVAN & BRUST 
71 Washington Street 
Reno, Nevada 89503 
Tel: (775) 329-3151 
Tel: (775) 329-7169 
dsharp@rssblaw.com 
ssharp@rssblaw.com 
Attorneys for the Receiver 
Richard M. Teichner 

 
Robert L. Eisenberg, Esq. SBN 0950 
LEMONS, GRUNDY, & EISENBERG 
6005 Plumas Street, Third Floor  
Reno, Nevada 89519 
Attorney for Plaintiffs 

 

Further, I certify that on the March 17, 2022, I electronically filed the foregoing with the 

Clerk of the Court electronic filing system, which will send notice of electronic filings to all 

persons registered to receive electronic service via the Court’s electronic filing and service system. 

DATED this March 17, 2022 

 

Iliana Godoy 
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