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RESPONSE TO ORDER TO SHOW CAUSE 

 
 

On April 17, 2024, this Court issued an Order to Show Cause why this appeal 

should not be dismissed for lack of jurisdiction because the district court failed to 

enter a written order “certifying” that Appellant has established a valid appeal 

deprivation claim and is entitled to a direct appeal per NRAP 4(c)(1)1.  The district 

court’s failure is a non-jurisdictional defect where the validity and entitlement of 

Appellant’s right to an untimely direct appeal was established in a habeas appeal and 

now constitutes law of the case. 

While it is generally true that “an untimely notice of appeal fails to vest 

jurisdiction in this court,” that body of case law pertains to the 30-day time period 

 
1 The Rule does not require “certifying” anything, but instead contemplates “entry” of a 

written order with certain findings.  NRAP 4(c)(1). 
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of NRAP 4(b) which is inapplicable in the present case.  See e.g., Lozada v. State, 

110 Nev. 349, 871 P.2d 944 (1994).  Instead, the current appeal arises under NRAP 

4(c)(1) for when an untimely direct appeal may be filed.  In compliance with that 

Rule, Appellant filed an appeal deprivation claim in a timely postconviction petition 

for writ of habeas corpus.  See Whatley, Docket No. 86185-COA, infra.  The district 

court denied the habeas claim but the Court of Appeals reversed and found deficient 

performance by taking judicial notice of counsel’s affidavit filed in the direct appeal 

and by presuming prejudice.  See Whatley v. District Court, Docket No. 86185-

COA, Order Affirming in Part, Reversing in Part and Remanding (Dec. 28, 2023), 

pp. 2-4, attached hereto as Exhibit A.  The time for seeking rehearing or review by 

this Court under NRAP 40B expired and remittitur issued on January 22, 2024.  Id.  

This final and fully dispositive Order from the Court of Appeals was filed in the 

district court and now constitutes law of the case in full satisfaction of NRAP 

4(c)(1)’s requirement for “findings of fact and conclusions of law finding that the 

petitioner has established a valid appeal-deprivation claim and is entitled to a direct 

appeal.”  While ordinarily an appellate court is not a finder of fact, the Court of 

Appeals nonetheless made a factual finding based on an affidavit it found filed in 

another appeal which was not before nor considered by the district court judge.  On 

remand, the district court appointed undersigned counsel for purpose of the direct 
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appeal who then filed a notice of appeal as contemplated by NRAP 4(c)(3).  This 

appeal is from the original judgment of conviction, not from the habeas case. 

The fact that it was the Court of Appeals instead of the district court which 

made the necessary findings does not affect this Court’s jurisdiction to hear the 

instant appeal.  NRAP 4(c)(1) contemplates the situation where the district court 

grants an appeal deprivation claim in the first instance rather than when an appellate 

court does so.  In those situations, the findings are required to be done by the district 

court so that the State may challenge them on appeal by filing a motion to dismiss 

per NRAP 4(c)(4).  But when it is the appellate court which determines the propriety 

and validity of an untimely appeal, the State’s opportunity to challenge that ruling is 

by way of petition for rehearing per NRAP 40 or petition for review per NRAP 40B.  

A decision of the Court of Appeals is a final decision that is not reviewable by the 

Supreme Court except on petition for review.  NRAP 40B(a).  This is the same 

situation as where a federal court Order determines the validity of an appeal 

deprivation claim in which case a notice of appeal may be filed without any further 

order from the state district court.  NRAP 4(c)(1)(C).  The final disposition by the 

Court of Appeals in this case together with the filing of a notice of appeal are all that 

is required to invoke this Court’s jurisdiction for an untimely direct appeal. 

Dismissal of the instant appeal for a non-jurisdictional defect such as which 

court made the necessary findings is unnecessary, prejudicial to Appellant, and will 
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result in undue delay. Through no fault of his own, Appellant’s direct appeal has 

already been delayed by almost two years.  The district court may be ordered to file 

findings of fact and conclusions of law and another notice of appeal be filed, but this 

will be surplusage and duplicative of the findings already entered by the Court of 

Appeals and will include judicial notice of things that were never before it.  There 

never was any evidentiary hearing in the district court and Appellant’s right to file 

an untimely direct appeal was established as a matter of law on appeal, not on any 

question or finding of fact made by the district court judge.  Requiring technical 

compliance with NRAP 4(c)(1) so that the district court simply repeats the findings 

of the Court of Appeals, will not imbue this Court with any more authority or 

jurisdiction to entertain the instant appeal than it has right now. 

DATED this 18th day of April, 2024. 

        /s/  Steven S. Owens   
       STEVEN S. OWENS, ESQ. 

Nevada Bar No. 4352 
1000 N. Green Valley #440-529 
Henderson, NV 89074 
(702) 595-1171 
 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 

 I hereby certify and affirm that this document was filed electronically with the 

Nevada Supreme Court on April 18th, 2024.  Electronic Service of the foregoing 

document shall be made in accordance with the Master Service List as follows: 

 
      AARON FORD 

Nevada Attorney General 
  
ALEXANDER CHEN 
Chief Deputy District Attorney   
  

 

        /s/  Steven S. Owens   
       STEVEN S. OWENS, ESQ. 
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