
Electronically Filed
Oct 12 2023 09:24 AM
Elizabeth A. Brown
Clerk of Supreme Court

Docket 87426   Document 2023-33281















































































































 

A-23-873087-W  -1- 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ASTA 

 

 
 
 
 

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE 
STATE OF NEVADA IN AND FOR 

THE COUNTY OF CLARK 

 

MRS. ROY JAMES TROST, fka, DAISY 
MEADOWS, 
 
  Plaintiff(s), 
 
 vs. 
 
STATE OF NEVADA, 
 
  Defendant(s), 
 

  

Case No:  A-23-873087-W 
                             
Dept No:  XV 
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CASE INFORMATION

Related Cases
08C247731   (Writ Related Case)

Case Type: Writ of Habeas Corpus

Case
Status: 06/28/2023 Open

DATE CASE ASSIGNMENT

Current Case Assignment
Case Number A-23-873087-W
Court Department 15
Date Assigned 06/28/2023
Judicial Officer Hardy, Joe

PARTY INFORMATION

Lead Attorneys
Plaintiff Trost, Roy James

Pro Se

Defendant State of Nevada Holthus, Kennedy
Retained

702-671-2674(W)

DATE EVENTS & ORDERS OF THE COURT INDEX

EVENTS
06/28/2023 Inmate Filed - Petition for Writ of Habeas Corpus

Party:  Plaintiff  Trost, Roy James
[1] Post Conviction

06/28/2023 Order for Petition for Writ of Habeas Corpus
[2] Order for Petition for Writ of Habeas Corpus

08/03/2023 Response
Filed by:  Defendant  State of Nevada
[3] State's Response to Defendant's Petition for Writ Of Habeas Corpus (Post-Conviction)

08/16/2023 Motion for Leave to File
[4] Motion for Leave to File Amended Petition

08/16/2023 Clerk's Notice of Nonconforming Document
[5] Clerk's Notice of Nonconforming Document

09/05/2023 Findings of Fact, Conclusions of Law and Order
[6] Findings of Fact, Conclusions of Law and Order

09/07/2023 Notice of Entry of Findings of Fact, Conclusions of Law
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[7] Notice of Entry of Findings of Fact, Conclusions of Law and Order

10/05/2023 Inmate Filed - Petition for Writ of Habeas Corpus
Party:  Plaintiff  Trost, Roy James
[8] Amended Petition for Writ of Habeas Corpus Post Conviction

10/05/2023 Order for Petition for Writ of Habeas Corpus
[9] Order for Petition for Writ of Habeas Corpus

10/09/2023 Response
[10] State's Response to Petition for Writ of Habeas Corpus (PostConviction) and Motion to 
Dismiss Pursuant to Laches

10/09/2023 Notice of Appeal
Filed By:  Plaintiff  Trost, Roy James
[11] Notice of Appeal

10/10/2023 Case Appeal Statement
Case Appeal Statement

HEARINGS
08/29/2023 Petition for Writ of Habeas Corpus (8:30 AM)  (Judicial Officer: Hardy, Joe)

Denied;
Journal Entry Details:
Having reviewed the Petition filed and the State's Response, COURT ORDERED, Petition, 
DENIED for all the reasons in the State's Response. COURT FURTHER ORDERED, State to 
prepare the Order; matter SET for Status Check in Chambers. 09/19/23 3:00 AM STATUS 
CHECK: STATE'S ORDER (CHAMBERS);

09/19/2023 CANCELED Status Check (3:00 AM) (Judicial Officer: Hardy, Joe)
Vacated
STATUS CHECK: STATE'S ORDER

12/05/2023 Petition for Writ of Habeas Corpus (8:30 AM)  (Judicial Officer: Hardy, Joe)
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FOF 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
ROY JAMES TROST, 
#2679137 
 
    Petitioner, 
 
  -vs- 
 
THE STATE OF NEVADA, 
 
               Respondent. 

 

CASE NO:    A-23-873087-W 

                      08C247731 

DEPT NO:     XV 

 

 

 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

 
DATE OF HEARING:  AUGUST 29, 2023 

TIME OF HEARING:  8:30 AM 
THIS CAUSE having come on for hearing before the Honorable Judge Joe Hardy, 

District Judge, on the 29th day of August, 2023, the Petitioner not being present, 

PROCEEDING IN PROPER PERSON, the Respondent being represented by STEVEN B. 

WOLFSON, Clark County District Attorney, by and through KENNEDY HOLTHUS, Deputy 

District Attorney, and the Court having considered the matter, including briefs, transcripts, 

and documents on file herein, now therefore, the Court makes the following findings of fact 

and conclusions of law. 

// 

// 

// 

// 

// 
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PRODECURAL HISTORY 

On May 22, 2008, Roy J. Trost (“Petitioner”) was charged by way of Criminal 

Complaint with: Count 1 – Sexual Assault With a Minor Under Sixteen Years of Age, Count 

2 – Burglary With Use of a Deadly Weapon, Count 3 and 4 – Coercion With Use of a Deadly 

Weapon, Counts 5 and 6 – First Degree Kidnapping With Use of a Deadly Weapon, Counts 7 

and 8 – Sexual Assault With Use of a Deadly Weapon, Count 9 – Sexual Assault, Count 10 

and 11 – Open and Gross Lewdness, and Count 12 and 13 – Robbery With Use of a Deadly 

Weapon.  

 On July 31, 2008, the State filed an Amended Criminal Complaint, charging Petitioner 

with Count 1 – Sexual Assault With Use of a Deadly Weapon, Count 2 – Sexual Assault With 

Use of a Deadly Weapon, Count 3 – Battery With Use of a Deadly Weapon With Intent to 

Commit Sexual Assault With Substantial Bodily Harm, Count 4 – Sexual Assault With a 

Minor Under Sixteen Years of Age, Count 5 – Burglary With Use of a Deadly Weapon, Count 

6 – Coercion With Use of a Deadly Weapon, Count 7 – Coercion With Use of a Deadly 

Weapon, Count 8 – First Degree Kidnapping With Use of a Deadly Weapon, Count 9 – First 

Degree Kidnapping With Use of a Deadly Weapon, Count 10 – Sexual Assault With a Deadly 

Weapon, Count 11 – Sexual Assault With a Deadly Weapon, Count 12 – Sexual Assault With 

a Deadly Weapon, Count 13 – Open and Gross Lewdness With Use of a Deadly Weapon, 

Count 14 – Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 – Robbery 

With Use of a Deadly Weapon, and Count 16 – Robbery With Use of a Deadly Weapon.  

 On September 11, 2008, the State charged Petitioner by way of Information with Count 

1 – Sexual Assault With Use of a Deadly Weapon, Count 2 – Sexual Assault, Count 3 – First 

Degree Kidnapping, Count 4 – Sexual Assault With a Minor Under Sixteen Years of Age, 

Count 5 – Sexual Assault, and Count 6 – First Degree Kidnapping. 

 On September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges 

as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA), 

in which both parties stipulated that Counts 1-3 will run consecutively to each other and Counts 

4-6 will run consecutively to each other but both parties retain the right to argue whether the 
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two sets of counts would run concurrently or consecutively, was filed in open court the same 

day. 

 On November 7, 2008, Petitioner was sentenced as to Count 1 – Life with the possibility 

of parole after one hundred twenty (120) months, plus an equal and consecutive term of Life 

with the possibility of parole after one hundred twenty (120) months; as to Count 2 – Life with 

the possibility of parole after one hundred twenty (120) months, Count 2 to run consecutive to 

Count 1; as to Count 3 – Life with the possibility of parole after sixty (60) months, Count 6 to 

run consecutive to Count 5. Petitioner was further ordered to a special sentence of lifetime 

supervision and register as a sex offender upon any release from custody. Petitioner was also 

given one hundred sixty-three (163) days credit for time served. The Judgement of Conviction 

(“JOC”) was filed on November 25, 2008.  

 On December 9, 2008, at the State’s request, the Court modified Petitioner’s sentence 

as to Count 4, making the sentence Life with the possibility of parole after two hundred forty 

(240) months, instead of three hundred (300) months.  

 On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-

Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The 

State filed its response on January 11, 2010. The Court denied Petitioner’s Petition for Writ of 

Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of Fact, 

Conclusions of Law and Order denying Petitioner’s Petition for Writ of Habeas Corpus. 

 On April 6, 2011, Petitioner filed a Pro Per Motion to Withdraw Counsel. The matter 

was heard and granted on April 19, 2011.  

 On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion 

to Withdraw Plea. On May 22, 2023, the State filed its Response to Petitioner’s Motion for 

Appointment of Attorney and an Opposition to Petitioner’s Motion to Withdraw Plea. On May 

23, 2023, the court denied Petitioner’s Motion for Appointment of Attorney and Motion to 

Withdraw Plea. On May 31, 2023, the court filed a Finding of Facts, Conclusion of Law and 

Order for Petitioner’s Motion for Appointment of Attorney and Motion to Withdraw Plea.    

// 
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On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).  

Respondent filed an opposition on August 3, 2023.  On August 16, 2023, Petitioner filed a 

Motion for Leave to File Amended Petition.  On August 29, 2023, this Court held a hearing 

and denied habeas relief. 

 On July 6, 2023, Petitioner filed a Motion to Change Gender Sex/Marker in Judgement 

of Conviction.  On July 27, 2023, the district court granted this motion. 

ANALYSIS 

I. PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED 
 

A. Application Of The Procedural Bars Are Mandatory 
The Nevada Supreme Court has granted no discretion to the district courts regarding 

whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has 

emphatically and repeatedly stated that the procedural bars must be applied.  

The district courts have a duty to consider whether post-conviction claims are 

procedurally barred. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112 

P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be ignored when properly 

raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197, 

275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013) 

(“under the current statutory scheme the time bar in NRS 34.726 is mandatory, not 

discretionary” (emphasis added)). 

Even “a stipulation by the parties cannot empower a court to disregard the mandatory 

procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003); 

accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6 (2004) 

(concluding that a petition was improperly treated as timely and that a stipulation to the 

petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the district 

court should have denied [a] petition” because it was procedurally barred. Sullivan, 120 Nev. 

at 542, 96 P.3d at 765.  

The district courts have zero discretion in applying the procedural bars because to allow 

otherwise would undermine the finality of convictions. In holding that “[a]pplication of the 
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statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker 

Court noted: 
  
Habeas corpus petitions that are filed many years after conviction are 
an unreasonable burden on the criminal justice system. The necessity 
for a workable system dictates that there must exist a time when a 
criminal conviction is final. 

 
Riker, 121 Nev. at 231, 112 P.3d at 1074.  

Moreover, strict adherence to the procedural bars promotes the best interests of the 

parties: 
 
At some point, we must give finality to criminal cases. Should we 
allow [petitioner’s] post-conviction relief proceeding to go forward, 
we would encourage defendants to file groundless petitions for federal 
habeas corpus relief, secure in the knowledge that a petition for post-
conviction relief remained indefinitely available to them. This 
situation would prejudice both the accused and the State since the 
interests of both the petitioner and the government are best served if 
post-conviction claims are raised while the evidence is still fresh. 
 

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted). 
 

B. Claims Must Be Dismissed For Being Successive 

Petitioner’s Petition is procedurally barred because it is successive. NRS 34.810(2) 
reads: 
 

A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for 
relief and that the prior determination was on the merits or, if new and 
different grounds are alleged, the judge or justice finds that the failure 
of the petitioner to assert those grounds in a prior petition constituted 
an abuse of the writ. 

(emphasis added). Second or successive petitions are petitions that either fail to allege new or 

different grounds for relief and the grounds have already been decided on the merits or that 

allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert 

those grounds in a prior petition would constitute an abuse of the writ. Second or successive 

petitions will only be decided on the merits if the petitioner can show good cause and prejudice. 

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).   

// 
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The Nevada Supreme Court has stated: “Without such limitations on the availability of 

post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-

conviction remedies. In addition, meritless, successive and untimely petitions clog the court 

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950. 

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require 

a careful review of the record, successive petitions may be dismissed based solely on the face 

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words, 

if the claim or allegation was previously available with reasonable diligence, it is an abuse of 

the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991). 

Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074. 

 Petitioner’s first claim is largely illegible. Although the Petition is illegible it seems as 

though Petitioner is claiming that his counsel was ineffective for failure to request a 

psychological evaluation for him and for failure to challenge the evidence supporting the 

conviction.1 Petition 6-7. On November 10, 2009, Petitioner filed a Petition for Writ of Habeas 

Corpus in which he argued that his counsel was ineffective. Petition for Writ of Habeas Corpus 

November 10, 2009, p 7-8. However, unlike Petitioner’s instant Petition he did not argue 

ineffective assistance of counsel for his failure to request a psychological evaluation for 

Petitioner or due to ineffectiveness related to challenging the evidence supporting his 

conviction. On March 22, 2010, this court denied Petitioner’s Petition for ineffective assistance 

of counsel which was filed in 2009. Findings of Fact, Conclusion of Law and Order 7-10. 

Petitioner could have raised his current claims for ineffective assistance of counsel in his prior 

Petition but did not. As such, Petitioner’s claim for ineffective assistance of counsel is an abuse 

of the writ. Thus, it should be denied. 

C. Time Barred Under NRS 34.726(1) 

Petitioner’s Petition is time barred with no good cause shown for delay. Pursuant to 

NRS 34.726(1): 
 

1 Because Petitioner’s writing is so illegible it is difficult to say with certainty whether this is exactly what Petitioner is 
arguing. 
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Unless there is good cause shown for delay, a petition that challenges 
the validity of a judgment or sentence must be filed within 1 year of 
the entry of the judgment of conviction or, if an appeal has been taken 
from the judgment, within 1 year after the Supreme Court issues its 
remittitur. For the purposes of this subsection, good cause for delay 
exists if the petitioner demonstrates to the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice 
the petitioner. 

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain 

meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the 

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from 

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed. 

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). 

The one-year time limit for preparing petitions for post-conviction relief under NRS 

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002), 

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite 

evidence presented by the defendant that he purchased postage through the prison and mailed 

the Notice within the one-year time limit. 

Petitioner’s claims are time barred pursuant to NRS 34.726(1). Petitioner’s JOC was 

filed on November 25, 2008, and Petitioner never filed a direct appeal. The instant Petition 

was filed on June 28, 2023. As such, more than one year has elapsed since entry of Petitioner’s 

JOC. Thus, Petitioner’s claim is barred under NRS 34.726(1) and should be dismissed.  
  
D. The State Affirmatively Pled Laches 

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period 

exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing 

a sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction.”  The Nevada Supreme 

Court observed in Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984), how 

“petitions that are filed many years after conviction are an unreasonable burden on the criminal 

justice system” and that “[t]he necessity for a workable system dictates that there must exist a 
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time when a criminal conviction is final.” To invoke NRS 34.800(2)’s presumption of 

prejudice, the statute requires that the State specifically plead laches.  

Petitioner’s JOC was filed on November 25, 2008, and no direct appeal was filed. 

Petitioner filed the instant Petition on June 28, 2023. Therefore, more than five years have 

elapsed since Petitioner’s JOC was filed and the filing of Petitioner’s instant Petition.  

Accordingly, the State affirmatively pled laches. To overcome the presumption of prejudice 

to the State, Petitioner has the heavy burden of proving a fundamental miscarriage of justice.  

See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001); Mitchell v. State, 122 Nev. 

1269, 1273-74, 149 P.3d 33, 36 (2006). To overcome the presumption of prejudice to the State 

in responding to the petition, the petitioner must show that “the petition is based upon grounds 

of which the petitioner could not have had knowledge by the exercise of reasonable diligence 

before the circumstances prejudicial to the State occurred.” “Chappell v. State, 137 Nev. 780, 

803, 501 P.3d 935, 960 (2021), cert. denied, 214 L. Ed. 2d 184, 143 S. Ct. 377 (2022). All of 

Petitioner’s claims could have been raised in a previous proceeding. Accordingly, this Court 

should dismiss this petition pursuant to NRS 34.800(2). 

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE TO 
OVERCOME THE PROCEDURAL BARS 

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate: 

for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates 

to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That 

dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome 

procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in 

filing his petition or for bringing new claims or repeating claims in a successive petition; and 

(2) undue or actual prejudice. NRS 34.810(3). 

// 

// 

// 

// 
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“To establish good cause, petitioners must show that an impediment external to the 

defense prevented their compliance with the applicable procedural rule. A qualifying 

impediment might be shown where the factual or legal basis for a claim was not reasonably 

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003), 

rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 S.Ct. 358 (2004); 

see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (“In order to 

demonstrate good cause, a petitioner must show that an impediment external to the defense 

prevented him or her from complying with the state procedural default rules”); Pellegrini, 117 

Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s 

declaration in support of a habeas petition were sufficient “good cause” to overcome a 

procedural default, whereas a finding by the Supreme Court that a defendant was suffering 

from Multiple Personality Disorder was). An external impediment could be “that the factual 

or legal basis for a claim was not reasonably available to counsel, or that ‘some interference 

by officials’ made compliance impracticable.” Id. (quoting Murray v. Carrier, 477 U.S. 478, 

488, 106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing 

Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).  

The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture 

good cause[.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a 

“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at 

506; (quoting, Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), superseded by 

statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such 

as the lack of assistance of counsel when preparing a petition as well as the failure of trial 

counsel to forward a copy of the file to a petitioner have been found not to constitute good 

cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988), 

superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 

(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). 

// 

// 
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Petitioner fails to address good cause. His failure to do so should be treated as an 

admission that he cannot demonstrate good cause. Polk v. State, 126 Nev. 180, 184–186, 233 

P.3d 357, 360– 361 (2010). Further, he should be precluded from doing so in any reply as 

allowing him to do so would deny the State of any opportunity to address his arguments. See, 

Righetti v. Eighth Judicial District Court, 133 Nev. 42, 47, 388 P.3d 643, 648 (2017) (declining 

to adopt a rule that “rewards and thus incentivizes less than forthright advocacy”). Regardless, 

Petitioner cannot demonstrate good cause because all facts and law necessary to raise this 

complaint were available at the appropriate time. Also, Petitioner does not attempt to establish 

an impediment external to the defense. Therefore, this Court should find that Petitioner fails 

to establish good cause. 
 

III. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S 
PROCEDURAL DEFAULT 

Even if Petitioner was able to establish good cause, both good cause and actual 

prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice. 

To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay in 

filing his petition or for bringing new claims or repeating claims in a successive petition; and 

(2) demonstrated undue or actual prejudice. NRS 34.726(1); NRS 34.810(3).6. Prejudice exists 

where “errors in the proceedings underlying the judgment worked to the petition’s actual and 

substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App. 

2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S. _, 

133 S.Ct. 988 (2013). To demonstrate the prejudice required to overcome the procedural bars, 

a defendant must show “not merely that the errors of [the proceeding] created possibility of 

prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state 

proceedings with error of constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716 

(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545. Further, 

a finding of prejudice sufficient to disregard the procedural bars must be based upon prejudice 

sufficient to support a finding of ineffective assistance of counsel. Crump v. Warden, 113 Nev.   

// 
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 293, 304-05, 934 P.2d 247, 254 (1997) (error which rises to the level of ineffective assistance 

of counsel establishes cause and prejudice under NRS 34.810(1)(b)). 

All of Petitioner’s claims are naked assertions suitable only for summary denial. 

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984) (“Bare” and “naked” 

allegations are not sufficient to warrant post-conviction relief, nor are those belied and repelled 

by the record). To the extent Petitioner alleges ineffective assistance of counsel for failure to 

request a psychological evaluation for Petitioner, the claim fails due to Petitioner’s failure to 

demonstrate what such an evaluation would have shown. Molina v. State, 120 Nev. 185, 

192, 87 P.3d 533, 538 (2004) (A defendant who contends his attorney was ineffective 

because he did not adequately investigate must show how a better investigation would have 

rendered a more favorable outcome probable). To the extent Petitioner alleges 

ineffectiveness related to challenging the evidence supporting the conviction, he cannot 

demonstrate prejudice since he personally opted to admit the charges. See, Woods v. 

State, 114 Nev. 468, 477, 958 P.2d 91, 97 (1998); Reuben C. v. State, 99 Nev. 845, 845-

46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684, 687, 462 P.2d 756, 758 

(1969).  

Petitioner argues that his due process rights were violated on the premise that he 

was tortured for being tried as a male when he currently identifies as a female. Petition 

8. This claim is a naked assertion pursuant to Hargrove and is not supported by citation 

to authority or cogent argument and is thus suitable only for summary denial. Maresca 

v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his 

arguments with relevant authority and cogent argument; “issues not so presented need 

not be addressed”). Thus, Petitioners claims should be denied. 

// 

// 

// 

// 

// 
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ORDER 

THEREFORE, IT IS HEREBY ORDERED that Petitioner’s August 29th, 2023, 

habeas petition shall be, and it is, hereby denied. 
 

  

   

 

  
 

 
STEVEN B. WOLFSON 
DISTRICT ATTORNEY 
Nevada Bar #001565 
 

BY  

 
STACEY KOLLINS FOR JONATHAN E. 
VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-23-873087-WRoy Trost, Plaintiff(s)

vs.

State of Nevada, Defendant(s)

DEPT. NO.  Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's 
electronic filing system, but there were no registered users on the case. The filer has been 
notified to serve all parties by traditional means.
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NEFF 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROY JAMES TROST, 

 Petitioner, 

 vs. 

STATE OF NEVADA, 

 Respondent, 

Case No:  A-23-873087-W 

Dept No:  XV 

NOTICE OF ENTRY OF FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND ORDER 

PLEASE TAKE NOTICE that on September 5, 2023, the court entered a decision or order in this matter, 

a true and correct copy of which is attached to this notice. 

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 

must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed 

to you. This notice was mailed on September 7, 2023. 

STEVEN D. GRIERSON, CLERK OF THE COURT 

CERTIFICATE OF E-SERVICE / MAILING 

I hereby certify that on this 7 day of September 2023, I served a copy of this Notice of Entry on the 
following: 

 By e-mail: 
Clark County District Attorney’s Office  
Attorney General’s Office – Appellate Division- 

 The United States mail addressed as follows: 
Roy Trost # 1027585 
P.O. Box 650 
Indian Springs, NV 89070 

/s/ Cierra Borum 
Cierra Borum, Deputy Clerk 

/s/ Cierra Borum 
Cierra Borum, Deputy Clerk 

Case Number: A-23-873087-W

Electronically Filed
9/7/2023 3:44 PM
Steven D. Grierson
CLERK OF THE COURT
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FOF 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JONATHAN E. VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
ROY JAMES TROST, 
#2679137 
 
    Petitioner, 
 
  -vs- 
 
THE STATE OF NEVADA, 
 
               Respondent. 

 

CASE NO:    A-23-873087-W 

                      08C247731 

DEPT NO:     XV 

 

 

 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

 
DATE OF HEARING:  AUGUST 29, 2023 

TIME OF HEARING:  8:30 AM 
THIS CAUSE having come on for hearing before the Honorable Judge Joe Hardy, 

District Judge, on the 29th day of August, 2023, the Petitioner not being present, 

PROCEEDING IN PROPER PERSON, the Respondent being represented by STEVEN B. 

WOLFSON, Clark County District Attorney, by and through KENNEDY HOLTHUS, Deputy 

District Attorney, and the Court having considered the matter, including briefs, transcripts, 

and documents on file herein, now therefore, the Court makes the following findings of fact 

and conclusions of law. 

// 

// 

// 

// 

// 

Electronically Filed
09/05/2023 3:34 PM
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PRODECURAL HISTORY 

On May 22, 2008, Roy J. Trost (“Petitioner”) was charged by way of Criminal 

Complaint with: Count 1 – Sexual Assault With a Minor Under Sixteen Years of Age, Count 

2 – Burglary With Use of a Deadly Weapon, Count 3 and 4 – Coercion With Use of a Deadly 

Weapon, Counts 5 and 6 – First Degree Kidnapping With Use of a Deadly Weapon, Counts 7 

and 8 – Sexual Assault With Use of a Deadly Weapon, Count 9 – Sexual Assault, Count 10 

and 11 – Open and Gross Lewdness, and Count 12 and 13 – Robbery With Use of a Deadly 

Weapon.  

 On July 31, 2008, the State filed an Amended Criminal Complaint, charging Petitioner 

with Count 1 – Sexual Assault With Use of a Deadly Weapon, Count 2 – Sexual Assault With 

Use of a Deadly Weapon, Count 3 – Battery With Use of a Deadly Weapon With Intent to 

Commit Sexual Assault With Substantial Bodily Harm, Count 4 – Sexual Assault With a 

Minor Under Sixteen Years of Age, Count 5 – Burglary With Use of a Deadly Weapon, Count 

6 – Coercion With Use of a Deadly Weapon, Count 7 – Coercion With Use of a Deadly 

Weapon, Count 8 – First Degree Kidnapping With Use of a Deadly Weapon, Count 9 – First 

Degree Kidnapping With Use of a Deadly Weapon, Count 10 – Sexual Assault With a Deadly 

Weapon, Count 11 – Sexual Assault With a Deadly Weapon, Count 12 – Sexual Assault With 

a Deadly Weapon, Count 13 – Open and Gross Lewdness With Use of a Deadly Weapon, 

Count 14 – Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 – Robbery 

With Use of a Deadly Weapon, and Count 16 – Robbery With Use of a Deadly Weapon.  

 On September 11, 2008, the State charged Petitioner by way of Information with Count 

1 – Sexual Assault With Use of a Deadly Weapon, Count 2 – Sexual Assault, Count 3 – First 

Degree Kidnapping, Count 4 – Sexual Assault With a Minor Under Sixteen Years of Age, 

Count 5 – Sexual Assault, and Count 6 – First Degree Kidnapping. 

 On September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges 

as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA), 

in which both parties stipulated that Counts 1-3 will run consecutively to each other and Counts 

4-6 will run consecutively to each other but both parties retain the right to argue whether the 
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two sets of counts would run concurrently or consecutively, was filed in open court the same 

day. 

 On November 7, 2008, Petitioner was sentenced as to Count 1 – Life with the possibility 

of parole after one hundred twenty (120) months, plus an equal and consecutive term of Life 

with the possibility of parole after one hundred twenty (120) months; as to Count 2 – Life with 

the possibility of parole after one hundred twenty (120) months, Count 2 to run consecutive to 

Count 1; as to Count 3 – Life with the possibility of parole after sixty (60) months, Count 6 to 

run consecutive to Count 5. Petitioner was further ordered to a special sentence of lifetime 

supervision and register as a sex offender upon any release from custody. Petitioner was also 

given one hundred sixty-three (163) days credit for time served. The Judgement of Conviction 

(“JOC”) was filed on November 25, 2008.  

 On December 9, 2008, at the State’s request, the Court modified Petitioner’s sentence 

as to Count 4, making the sentence Life with the possibility of parole after two hundred forty 

(240) months, instead of three hundred (300) months.  

 On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-

Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The 

State filed its response on January 11, 2010. The Court denied Petitioner’s Petition for Writ of 

Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of Fact, 

Conclusions of Law and Order denying Petitioner’s Petition for Writ of Habeas Corpus. 

 On April 6, 2011, Petitioner filed a Pro Per Motion to Withdraw Counsel. The matter 

was heard and granted on April 19, 2011.  

 On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion 

to Withdraw Plea. On May 22, 2023, the State filed its Response to Petitioner’s Motion for 

Appointment of Attorney and an Opposition to Petitioner’s Motion to Withdraw Plea. On May 

23, 2023, the court denied Petitioner’s Motion for Appointment of Attorney and Motion to 

Withdraw Plea. On May 31, 2023, the court filed a Finding of Facts, Conclusion of Law and 

Order for Petitioner’s Motion for Appointment of Attorney and Motion to Withdraw Plea.    

// 
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On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).  

Respondent filed an opposition on August 3, 2023.  On August 16, 2023, Petitioner filed a 

Motion for Leave to File Amended Petition.  On August 29, 2023, this Court held a hearing 

and denied habeas relief. 

 On July 6, 2023, Petitioner filed a Motion to Change Gender Sex/Marker in Judgement 

of Conviction.  On July 27, 2023, the district court granted this motion. 

ANALYSIS 

I. PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED 
 

A. Application Of The Procedural Bars Are Mandatory 
The Nevada Supreme Court has granted no discretion to the district courts regarding 

whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has 

emphatically and repeatedly stated that the procedural bars must be applied.  

The district courts have a duty to consider whether post-conviction claims are 

procedurally barred. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112 

P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be ignored when properly 

raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197, 

275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013) 

(“under the current statutory scheme the time bar in NRS 34.726 is mandatory, not 

discretionary” (emphasis added)). 

Even “a stipulation by the parties cannot empower a court to disregard the mandatory 

procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003); 

accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6 (2004) 

(concluding that a petition was improperly treated as timely and that a stipulation to the 

petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the district 

court should have denied [a] petition” because it was procedurally barred. Sullivan, 120 Nev. 

at 542, 96 P.3d at 765.  

The district courts have zero discretion in applying the procedural bars because to allow 

otherwise would undermine the finality of convictions. In holding that “[a]pplication of the 
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statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker 

Court noted: 
  
Habeas corpus petitions that are filed many years after conviction are 
an unreasonable burden on the criminal justice system. The necessity 
for a workable system dictates that there must exist a time when a 
criminal conviction is final. 

 
Riker, 121 Nev. at 231, 112 P.3d at 1074.  

Moreover, strict adherence to the procedural bars promotes the best interests of the 

parties: 
 
At some point, we must give finality to criminal cases. Should we 
allow [petitioner’s] post-conviction relief proceeding to go forward, 
we would encourage defendants to file groundless petitions for federal 
habeas corpus relief, secure in the knowledge that a petition for post-
conviction relief remained indefinitely available to them. This 
situation would prejudice both the accused and the State since the 
interests of both the petitioner and the government are best served if 
post-conviction claims are raised while the evidence is still fresh. 
 

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted). 
 

B. Claims Must Be Dismissed For Being Successive 

Petitioner’s Petition is procedurally barred because it is successive. NRS 34.810(2) 
reads: 
 

A second or successive petition must be dismissed if the judge or 
justice determines that it fails to allege new or different grounds for 
relief and that the prior determination was on the merits or, if new and 
different grounds are alleged, the judge or justice finds that the failure 
of the petitioner to assert those grounds in a prior petition constituted 
an abuse of the writ. 

(emphasis added). Second or successive petitions are petitions that either fail to allege new or 

different grounds for relief and the grounds have already been decided on the merits or that 

allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert 

those grounds in a prior petition would constitute an abuse of the writ. Second or successive 

petitions will only be decided on the merits if the petitioner can show good cause and prejudice. 

NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).   

// 



 

 

6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

The Nevada Supreme Court has stated: “Without such limitations on the availability of 

post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-

conviction remedies. In addition, meritless, successive and untimely petitions clog the court 

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950. 

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require 

a careful review of the record, successive petitions may be dismissed based solely on the face 

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words, 

if the claim or allegation was previously available with reasonable diligence, it is an abuse of 

the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991). 

Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074. 

 Petitioner’s first claim is largely illegible. Although the Petition is illegible it seems as 

though Petitioner is claiming that his counsel was ineffective for failure to request a 

psychological evaluation for him and for failure to challenge the evidence supporting the 

conviction.1 Petition 6-7. On November 10, 2009, Petitioner filed a Petition for Writ of Habeas 

Corpus in which he argued that his counsel was ineffective. Petition for Writ of Habeas Corpus 

November 10, 2009, p 7-8. However, unlike Petitioner’s instant Petition he did not argue 

ineffective assistance of counsel for his failure to request a psychological evaluation for 

Petitioner or due to ineffectiveness related to challenging the evidence supporting his 

conviction. On March 22, 2010, this court denied Petitioner’s Petition for ineffective assistance 

of counsel which was filed in 2009. Findings of Fact, Conclusion of Law and Order 7-10. 

Petitioner could have raised his current claims for ineffective assistance of counsel in his prior 

Petition but did not. As such, Petitioner’s claim for ineffective assistance of counsel is an abuse 

of the writ. Thus, it should be denied. 

C. Time Barred Under NRS 34.726(1) 

Petitioner’s Petition is time barred with no good cause shown for delay. Pursuant to 

NRS 34.726(1): 
 

1 Because Petitioner’s writing is so illegible it is difficult to say with certainty whether this is exactly what Petitioner is 
arguing. 
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Unless there is good cause shown for delay, a petition that challenges 
the validity of a judgment or sentence must be filed within 1 year of 
the entry of the judgment of conviction or, if an appeal has been taken 
from the judgment, within 1 year after the Supreme Court issues its 
remittitur. For the purposes of this subsection, good cause for delay 
exists if the petitioner demonstrates to the satisfaction of the court: 
(a) That the delay is not the fault of the petitioner; and 
(b) That dismissal of the petition as untimely will unduly prejudice 
the petitioner. 

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain 

meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the 

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from 

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed. 

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998). 

The one-year time limit for preparing petitions for post-conviction relief under NRS 

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002), 

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite 

evidence presented by the defendant that he purchased postage through the prison and mailed 

the Notice within the one-year time limit. 

Petitioner’s claims are time barred pursuant to NRS 34.726(1). Petitioner’s JOC was 

filed on November 25, 2008, and Petitioner never filed a direct appeal. The instant Petition 

was filed on June 28, 2023. As such, more than one year has elapsed since entry of Petitioner’s 

JOC. Thus, Petitioner’s claim is barred under NRS 34.726(1) and should be dismissed.  
  
D. The State Affirmatively Pled Laches 

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period 

exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing 

a sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the 

filing of a petition challenging the validity of a judgment of conviction.”  The Nevada Supreme 

Court observed in Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984), how 

“petitions that are filed many years after conviction are an unreasonable burden on the criminal 

justice system” and that “[t]he necessity for a workable system dictates that there must exist a 



 

 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

time when a criminal conviction is final.” To invoke NRS 34.800(2)’s presumption of 

prejudice, the statute requires that the State specifically plead laches.  

Petitioner’s JOC was filed on November 25, 2008, and no direct appeal was filed. 

Petitioner filed the instant Petition on June 28, 2023. Therefore, more than five years have 

elapsed since Petitioner’s JOC was filed and the filing of Petitioner’s instant Petition.  

Accordingly, the State affirmatively pled laches. To overcome the presumption of prejudice 

to the State, Petitioner has the heavy burden of proving a fundamental miscarriage of justice.  

See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001); Mitchell v. State, 122 Nev. 

1269, 1273-74, 149 P.3d 33, 36 (2006). To overcome the presumption of prejudice to the State 

in responding to the petition, the petitioner must show that “the petition is based upon grounds 

of which the petitioner could not have had knowledge by the exercise of reasonable diligence 

before the circumstances prejudicial to the State occurred.” “Chappell v. State, 137 Nev. 780, 

803, 501 P.3d 935, 960 (2021), cert. denied, 214 L. Ed. 2d 184, 143 S. Ct. 377 (2022). All of 

Petitioner’s claims could have been raised in a previous proceeding. Accordingly, this Court 

should dismiss this petition pursuant to NRS 34.800(2). 

II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE TO 
OVERCOME THE PROCEDURAL BARS 

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate: 

for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates 

to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That 

dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome 

procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in 

filing his petition or for bringing new claims or repeating claims in a successive petition; and 

(2) undue or actual prejudice. NRS 34.810(3). 

// 

// 

// 

// 
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“To establish good cause, petitioners must show that an impediment external to the 

defense prevented their compliance with the applicable procedural rule. A qualifying 

impediment might be shown where the factual or legal basis for a claim was not reasonably 

available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003), 

rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 S.Ct. 358 (2004); 

see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (“In order to 

demonstrate good cause, a petitioner must show that an impediment external to the defense 

prevented him or her from complying with the state procedural default rules”); Pellegrini, 117 

Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s 

declaration in support of a habeas petition were sufficient “good cause” to overcome a 

procedural default, whereas a finding by the Supreme Court that a defendant was suffering 

from Multiple Personality Disorder was). An external impediment could be “that the factual 

or legal basis for a claim was not reasonably available to counsel, or that ‘some interference 

by officials’ made compliance impracticable.” Id. (quoting Murray v. Carrier, 477 U.S. 478, 

488, 106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing 

Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).  

The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture 

good cause[.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a 

“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at 

506; (quoting, Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), superseded by 

statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such 

as the lack of assistance of counsel when preparing a petition as well as the failure of trial 

counsel to forward a copy of the file to a petitioner have been found not to constitute good 

cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988), 

superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145 

(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). 

// 

// 
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Petitioner fails to address good cause. His failure to do so should be treated as an 

admission that he cannot demonstrate good cause. Polk v. State, 126 Nev. 180, 184–186, 233 

P.3d 357, 360– 361 (2010). Further, he should be precluded from doing so in any reply as 

allowing him to do so would deny the State of any opportunity to address his arguments. See, 

Righetti v. Eighth Judicial District Court, 133 Nev. 42, 47, 388 P.3d 643, 648 (2017) (declining 

to adopt a rule that “rewards and thus incentivizes less than forthright advocacy”). Regardless, 

Petitioner cannot demonstrate good cause because all facts and law necessary to raise this 

complaint were available at the appropriate time. Also, Petitioner does not attempt to establish 

an impediment external to the defense. Therefore, this Court should find that Petitioner fails 

to establish good cause. 
 

III. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S 
PROCEDURAL DEFAULT 

Even if Petitioner was able to establish good cause, both good cause and actual 

prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice. 

To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay in 

filing his petition or for bringing new claims or repeating claims in a successive petition; and 

(2) demonstrated undue or actual prejudice. NRS 34.726(1); NRS 34.810(3).6. Prejudice exists 

where “errors in the proceedings underlying the judgment worked to the petition’s actual and 

substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App. 

2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S. _, 

133 S.Ct. 988 (2013). To demonstrate the prejudice required to overcome the procedural bars, 

a defendant must show “not merely that the errors of [the proceeding] created possibility of 

prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state 

proceedings with error of constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716 

(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545. Further, 

a finding of prejudice sufficient to disregard the procedural bars must be based upon prejudice 

sufficient to support a finding of ineffective assistance of counsel. Crump v. Warden, 113 Nev.   

// 
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 293, 304-05, 934 P.2d 247, 254 (1997) (error which rises to the level of ineffective assistance 

of counsel establishes cause and prejudice under NRS 34.810(1)(b)). 

All of Petitioner’s claims are naked assertions suitable only for summary denial. 

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984) (“Bare” and “naked” 

allegations are not sufficient to warrant post-conviction relief, nor are those belied and repelled 

by the record). To the extent Petitioner alleges ineffective assistance of counsel for failure to 

request a psychological evaluation for Petitioner, the claim fails due to Petitioner’s failure to 

demonstrate what such an evaluation would have shown. Molina v. State, 120 Nev. 185, 

192, 87 P.3d 533, 538 (2004) (A defendant who contends his attorney was ineffective 

because he did not adequately investigate must show how a better investigation would have 

rendered a more favorable outcome probable). To the extent Petitioner alleges 

ineffectiveness related to challenging the evidence supporting the conviction, he cannot 

demonstrate prejudice since he personally opted to admit the charges. See, Woods v. 

State, 114 Nev. 468, 477, 958 P.2d 91, 97 (1998); Reuben C. v. State, 99 Nev. 845, 845-

46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684, 687, 462 P.2d 756, 758 

(1969).  

Petitioner argues that his due process rights were violated on the premise that he 

was tortured for being tried as a male when he currently identifies as a female. Petition 

8. This claim is a naked assertion pursuant to Hargrove and is not supported by citation 

to authority or cogent argument and is thus suitable only for summary denial. Maresca 

v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his 

arguments with relevant authority and cogent argument; “issues not so presented need 

not be addressed”). Thus, Petitioners claims should be denied. 

// 

// 

// 

// 

// 
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ORDER 

THEREFORE, IT IS HEREBY ORDERED that Petitioner’s August 29th, 2023, 

habeas petition shall be, and it is, hereby denied. 
 

  

   

 

  
 

 
STEVEN B. WOLFSON 
DISTRICT ATTORNEY 
Nevada Bar #001565 
 

BY  

 
STACEY KOLLINS FOR JONATHAN E. 
VANBOSKERCK 
Chief Deputy District Attorney 
Nevada Bar #006528 
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