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Dept 15 FILED
/Case No JUN 2 8 2023
Dept. No.......... . 8# % cou

INTHE ....Q.2~..._.. JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF. . farf.

Mis. Koy James [rost A _/)alyf‘{fad/:w"

Petiticner,

PETITION FOR WRIT
OF HABEAS CORPUS

% 544/)?!(. OF /[/J 6‘/@{4\ (POSTCONVICTION)

Respondent.

INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5} You must include all grounds or claims for relief which you may have regarding your conviction or sentence.
Failurs to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must allege specific facts supporting the claims in the petition you file secking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective. 7

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attorney General’s Office, and ane copy to the district attormey of the county in which you were cenvicted or to
the original prosecutor if you are challenging your original conviction or sentence, Coptes must conform in all
particulars to the original submitted for iiling.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

restrained of your liberty: ﬁ?[ﬂﬁ?j&'ﬁzj’% /f) 20

ﬁ 2. Name and location of court which entered the judgment of conviction under attack: ... ﬂ)/ﬂr(/%
O

3. Date of judgment of conviction: //-/ 7" Og
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7. Nature of offense involved in conviction being challenged: 56)0@.(4,&&4[;‘5 ep%ﬁ@&}/

e . d Fa. ﬁewéé . wﬁaﬁ/f‘m}/ﬁ%&c?aﬂ;7 ..........................................................................

8. What was your plea? {check cne)
(a) Not guilty ........
L

@uilty

(c) Guilty but mentally ill ........

(d) Nolo contendere ........

9. If you entered 2 plea of guilty or guilty but mentally il to one count of an indictment or information, and a
plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally il} was

negotiated, Give detailS: .........uivrvvviimioroiiccicin et

(a) Jury ........

{b) Judge without a jury ........

11. Did you testify at the trial? Yes ........ No .......

2. Did you appeal from the judgment of conviction? Yes /No ........ !

13. If you did appeal, answer the following:

(d) Date of result;

(Attach copy of order or decis'ion, if available.)
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15. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ........ No ‘/
16. If your answer to No. 15 was “yes,” give the following information:

(2) (F) NAME OF COUTEL .ottt oo ee oo oo oo

(b} As to any second petition, application or motion, give the same information:

(1} Name of court:

{(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No ........

(5) Result:

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion?

(1) First petition, application or motion? Yes ........ No

Citation or date of decision:

{2) Second petition, application or motion? Yes ........ No ...
Citation or date of decision: ...........ccocooiieicieiceceee s

{3) Third or subsequent petitions, applications or motions? Yes ...__... No ...
Citatio.n or date of deCision: ..o

(e) If you did not appeal from the adverse action on any petition, application or motion, explain briFﬂy wihty vou
did not. (You must relate specific facts in response to this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Y our response may not exceed five handwritten or typewritten pages in

17. Has any ground being raised in this petition been previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify:

(a) Which of the grounds 18 the SAMIE: ... ettt ettt ee e et

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 172 by 11 inches attached to the petition. Your

responsé may not exceed five handwritten or typewritten pages in length.)

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented.
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your
response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.)
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19. Are you filing this petition more than I year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.)

under attack? Yes ..%... 0.l

If yes, state what court and the case number: MCVZT.‘U\VéJw fi{[jf.«dﬂ@ ......... 0/)01(—/@'“‘}{_
................. G Copby Bl OBCRMATS

2°. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on

direct appeal: jéff'yslﬂfqﬂ;/%j ...............................................................................................

22. Do you have any future sentences to serve after you complete the sentence imposed by the judgment under

attack? Yes ........ No .=,

25, State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the

facts supporting each ground. If necessary you may attach pages stating additional grounds and' facts

supporting same,
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(b) Ground TR ...l n b e
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Supporting FACTS (Tell ypur story briefly without citing cases or law.): {/.».’l.'.’.:.......v./..,‘t‘...,(;;!]{.r.:ﬁf.'.l—:
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WHEREFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this
proceeding.

7 7 ff 7
EXECUTED at 40...... on the 4 day of the month of //ét (
r -

ATy fymt Meadinos™ 127585
ih /

................................................................. Sude. 7son
Attorney for petitioner (]ﬁo . B(.)O 6 S-Z')

Address Zﬂ(ﬂ‘.afl ; Spn"7f /NV &020

VERIFICATION

Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing
petition and knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to
those matters stated on information and belief, and as to such matters the undersigned believes them to be true.

Attorney for petitioner

CERTIFICATE OF SERVICE BY MAIL

L (ﬂgi)ah\} Flleaiwf

.......................... , hereby certify, pursuant to N.R.C.P. 5(h), that on this 2'5‘ day of the month of Mﬂ}.”of
the year ioL} I'mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:

fhey General O Gn\:&m
/{;?rlhr)’ﬁi lrial Buiiding ?/ﬁszf?c 5& ((Jb'-"f' J
CZ:?SO(:'I (iﬁmw ,200 (w,r Ave S /%Gf
las, (/efft" AN 8 ysS

Signature of Petitioner -

-10-

10
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pPetitioner In Se % %ﬁ
May 23, 2023
L 8:30 AM
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Tl Stie o Hosodh,

1o}l petitioner,.

devv-—'ﬁ.—-—

|| e Gy dares Tt MoPION POR
12 M@M&M%) _
13 : Respondents. ;
14
ol T
15 mm_m’.ﬂw;. (¥ N/ LENR , /m?fn PO -, and moves

16 mlmtfqrmmlmmtnﬁm:mlmmdmrﬂnimtutl 2254
17 || habeas corpus procesding. '

18 This motion is mde and based upon 18 U.S.C. § 3006A(g), 28 U.S.C.

. 19118 1915(_0)(i). 28 U.8.C. § 2254(h); a1l papers, pleadings and documents on file
20 {| berein; and the folloving points and authorities.

21 FOINTS N AUTHORITIRS

22 1. SIATRENT OF FCID

23 Petitioner is unable to afford counsel. Ses Arplicaticn to Proceed In
24 ||Formm Pauperis on file herein.

25 mmuwlmmmutmmthuuummm
26| for Petitioner‘'s comprehansion and abilities.

27 Petitioner, by reason of -)ﬁ%{ incarceration,. cannot investigate,. take
28 Aapoitim, or otharvise discover evidentiary matarials on his own accord.

11
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Petitioner's sentence structure is Dbl x5 | Sl : Y. .

There are __/are not additiomal facts attached hereto on additional

page(s) to be incorporated herein.

Counsel could not only assist Petitioner with a much better presentation
of the substantive and procedural issues before this Court..e.g.. merite of the
claims, AEDPA's § 2254(d) test,. exhaustion,.etc., but comnsel vould likevise
make mch easier this Court's task of discerning the issues and adjudicating
them as upon a competent counsel's ability to present smto.thulcwrt..

' The ends of justice vould best be served in this case via the appointment
of counsel, as Petitioner's .mtm structure,. in conjunction with the
complexities of the legal issues harein, plesd for such an appoiritmant.

_ II. ANGUMENT R APFOLNTMENT

Appolntment of counsel in § 2254 cases is authoriead within 18 U.S.C.

% 3006Ag) and 28 U.S.C. §8 1915(s)(1); 2254(h). This Court my appoint
counsel whare the "interests of justice” so require. Jeffers v. lgvis, 68 F.3d
205, 297-98 (Sth Cir. 1995). This interest is best served vhen indigent
petitioners who are unable to "adequately present their cases" are appointed
counsel to do 8o for them. I

Although appointment is usually within this Court's sound discretion, a
handy form].a for this Court's consideration is a balancing of the complexities
of the issues vith a conmsideration of the nve;ity of the petitioner's pemalty.
Chaney v. Levig, 801 F.2d 1191, 1196 (Sth Cir.), gert. denied, 481 U.S. 1023
(1987). Uitimately, hovever, absent a due process implication,. this Court has
discretion to appoint counsel when it feels that it prowotes justice in doing
s0. I. See Brovn V. United States, 623 F.2d 54, 61 (9th cir. 1980)(court
lmust appoint counsel vhere the complexities of the case are such that denial of
counsel vould amount to denial of due process); Havkins v. Bezpett, 423 F.2d
948 (Bth Clr. 1970)(counsel must be appointed vhere petitioner is a person of

=2-

12




such 1inited education as to be incapable of presenting his claime fairly).
. petitionar subsits that the'facts above, in conjunction with these legal
principles, compel appointment of counsel. Indesd, the complexities of the
isgues in relation to Petitioner's sentence, implicate the need of counsel to
promote not only justice, but tairness, as well. Jeffars, 68 F.3d at 297-98.
nI. OGN

For the reasons set forth above, this Court should appoint counsel to

"npc-mtmitmmandform!mwmmum‘! 2254 habeas

00 ~ O v b W N e

corpus action.

10 pated tids /3" day of A';{/u/ , 20024,
11 ta ”~
12

3 :
l 6‘”6@ géd’aﬂ S//i@f

14 T W€K 20
15 Petitioner In Pro Se

1647 7 /

174777

18777

191777/
I

20777
21

22
23
24
25
26
27
28 - 3 and LAST -

o

13
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CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Roy James Trost,

Petitioner, Case No: A-23-873(087-W
Department 15
Vs,
State of Nevada, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
/

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
June 28, 2023. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

August 29, 2023 at 8:30 am
Calendar on e ot A Pt TOTITOT.

O CIOCK 10T (OTHer proceetimes.

Dated this 28th day of June, 2023

: [/,?'/?wx// |

Lo

District Coul Judge

CFE BDC BEE®6 6945
Joe Hardy
District Court Judge

16
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CSERV

Roy Trost, Plaintiff{(s)

V8.

State of Nevada, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-23-873087-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 6/29/2023

Roy Trost

#1027585

HDSP

P.O. Box 650

Indian Springs, NV, 89070

17
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Electronically Filed
8/3/2023 1:11 PM
Steven D, Grierson

CLE OF THE 0022
RSPN &w—"

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintift,

vs- CASENO:  A-23-873087-W
08C247731

ROY JAMES TROST _
aka Daisey Meadows, DEPT NO: XV
#2679137

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: AUGUST 29, 2023
TIME OF HEARING: 8:30 AM

The State of Nevada, by STEVEN B. WOLFSON, Clark County District Attorney,
through JONATHAN E. VANBOSKERCK, Chief Deputy District Attorney, hereby submits
the attached Points and Authorities in this State’s Response to Defendant’s Petition For Writ
Of Habeas Corpus (Post-Conviction).

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i

1 8"-(.“L.-’\RKCOU'NTY['J;\.NET'-.C'RMC;\SF..!"-EGOR"-]DE'-A 12008301 C-OFPS-(ROY JTAMES TROST 002 DOCY

Case Number: A-23-873087-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On May 22, 2008, Roy J. Trost (“Petitioner”) was charged by way of Criminal
Complaint with: Count 1 — Sexual Assault With a Minor Under Sixteen Years of Age, Count
2 — Burglary With Use of a Deadly Weapon, Count 3 and 4 — Coercion With Use of a Deadly
Weapon, Counts 5 and 6 — First Degree Kidnapping With Use of a Deadly Weapon, Counts 7
and 8 — Sexual Assault With Use of a Deadly Weapon, Count 9 — Sexual Assault, Count 10
and 11 — Open and Gross Lewdness, and Count 12 and 13 — Robbery With Use of a Deadly
Weapon.

On July 31, 2008, the State filed an Amended Criminal Complaint, charging Petitioner
with Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault With
Use of a Deadly Weapon, Count 3 — Battery With Use of a Deadly Weapon With Intent to
Commit Sexual Assault With Substantial Bodily Harm, Count 4 — Sexual Assault With a
Minor Under Sixteen Years of Age, Count 5 — Burglary With Use of a Deadly Weapon, Count
6 — Coercion With Use of a Deadly Weapon, Count 7 — Coercion With Use of a Deadly
Weapon, Count 8 — First Degree Kidnapping With Use of a Deadly Weapon, Count 9 — First
Degree Kidnapping With Use of a Deadly Weapon, Count 10 — Sexual Assault With a Deadly
Weapon, Count 11 — Sexual Assault With a Deadly Weapon, Count 12 — Sexual Assault With
a Deadly Weapon, Count 13 — Open and Gross Lewdness With Use of a Deadly Weapon,
Count 14 — Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 — Robbery
With Use of a Deadly Weapon, and Count 16 — Robbery With Use of a Deadly Weapon.

On September 11, 2008, the State charged Petitioner by way of Information with Count
1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault, Count 3 — First
Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen Years of Age,
Count 5 — Sexual Assault, and Count 6 — First Degree Kidnapping.

On September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges
as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA),

in which both parties stipulated that Counts 1-3 will run consecutively to each other and

2
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Counts 4-6 will run consecutively to each other but both parties retain the right to argue
whether the two sets of counts would run concurrently or consecutively, was filed in open
court the same day.

On November 7, 2008, Petitioner was sentenced as to Count | — Life with the possibility
of parole after one hundred twenty (120} months, plus an equal and consecutive term of Life
with the possibility of parole after one hundred twenty (120) months; as to Count 2 — Life with
the possibility of parole after one hundred twenty (120) months, Count 2 to run consecutive to
Count 1; as to Count 3 — Life with the possibility of parole after sixty (60) months, Count 6 to
run consecutive to Count 5. Petitioner was further ordered to a special sentence of lifetime
supervision and register as a sex offender upon any release from custody. Petitioner was also
given one hundred sixty-three (163) days credit for time served. The Judgement of Conviction
(“JOC”) was filed on November 25, 2008.

On December 9, 2008, at the State’s request, the Court modified Petitioner’s sentence
as to Count 4, making the sentence Life with the possibility of parole after two hundred forty
(240) months, instead of three hundred (300) months.

On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The
State filed its response on January 11, 2010. The Court denied Petitioner’s Petition for Writ of
Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of Fact,
Conclusions of Law and Order denying Petitioner’s Petition for Writ of Habeas Corpus.

On April 6, 2011, Petitioner filed a Pro Per Motion to Withdraw Counsel. The matter
was heard and granted on April 19, 2011.

On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea. On May 22, 2023, the State filed its Response to Petitioner’s Motion for
Appointment of Attorney and an Opposition to Petitioner’s Motion to Withdraw Plea. On May
23, 2023, the court denied Petitioner’s Motion for Appointment of Attorney and Motion to
Withdraw Plea. On May 31, 2023, the court filed a Finding of Facts, Conclusion of Law and

Order for Petitioner’s Motion for Appointment of Attorney and Motion to Withdraw Plea.

3
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On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
On July 6, 2023, Petitioner filed a Motion to Change Gender Sex/Marker in Judgement of
Conviction. On July 27, 2023, the district court granted this motion.
ARGUMENT
I PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED.

A. Application Of The Procedural Bars Are Mandatory

The Nevada Supreme Court has granted no discretion to the district courts regarding
whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has
emphatically and repeatedly stated that the procedural bars must be applied.

The district courts have a duty to consider whether post-conviction claims are
procedurally barred. State v. Eighth Judicial District Court (Riker}, 121 Nev. 225, 234, 112
P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be ignored when properly

raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197,
275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013)

(“under the current statutory scheme the time bar in NRS 34.726 is mandatory, not
discretionary” (emphasis added)).

Even “a stipulation by the parties cannot empower a court to disregard the mandatory
procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003);
accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6

(2004) (concluding that a petition was improperly treated as timely and that a stipulation to
the petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the
district court should have denied [a] petition” because it was procedurally barred. Sullivan,
120 Nev. at 542, 96 P.3d at 765.

The district courts have zero discretion in applying the procedural bars because to allow
otherwise would undermine the finality of convictions. In holding that “[a]pplication of the
statutory procedural default rules to post-conviction habeas petitions 1s mandatory,” the Riker
Court noted:

/

4
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074.

Moreover, strict adherence to the procedural bars promotes the best interests of the

parties:

At some point, we must give finality to criminal cases. Should we
allow [petitioner’s] post-conviction relief proceeding to go forward,
we would encourage defendants to file groundless petitions for federal
habeas corpus relief, secure in the knowledge that a petition for post-
conviction relief remained indefinitely available to them. This
situation would prejudice both the accused and the State since the
interests of both the petitioner and the government are best served if
post-conviction claims are raised while the evidence i1s still fresh.

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

B. Claims Must Be Dismissed For Being Successive

Petitioner’s Petition is procedurally barred because it is successive. NRS 34.810(2)

reads:

A second or successive petition mus? be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and

prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require

5
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a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Petitioner’s first claim is largely illegible. Although the Petition is illegible it seems as
though Petitioner is claiming that his counsel was ineffective for failure to request a
psychological evaluation for him and for failure to challenge the evidence supporting the
conviction.’ Petition 6-7. On November 10, 2009, Petitioner filed a Petition for Writ of Habeas
Corpus in which he argued that his counsel was inetfective. Petition for Writ of Habeas Corpus
November 10, 2009, p 7-8. However, unlike Petitioner’s instant Petition he did not argue
ineffective assistance of counsel for his failure to request a psychological evaluation for
Petitioner or due to ineffectiveness related to challenging the evidence supporting his
conviction. On March 22, 2010, this court denied Petitioner’s Petition for ineffective
assistance of counsel which was filed in 2009. Findings of Fact, Conclusion of Law and Order
7-10. Petitioner could have raised his current claims for ineffective assistance of counsel in
his prior Petition but did not. As such, Petitioner’s claim for ineffective assistance of counsel
1s an abuse of the writ. Thus, it should be denied.

C. Time Barred Under NRS 34.726(1)

Petitioner’s Petition is time barred with no good cause shown for delay. Pursuant to

NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

I Because Petitioner’s writing s so illegible it is difficult to say with certainty whether this is exactly what Petitioner is
arguing,.
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The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Petitioner’s claims are time barred pursuant to NRS 34.726(1). Petitioner’s JOC was
tiled on November 25, 2008, and Petitioner never filed a direct appeal. The instant Petition
was filed on June 28, 2023. As such, more than one year has elapsed since entry of Petitioner’s
JOC. Thus, Petitioner’s claim is barred under NRS 34.726(1) and should be dismissed.

D. The State Affirmatively Pleads Laches

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State 1f ““[a] period
exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing
a sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction.” The Nevada Supreme

Court observed in Groesbeck v. Warden, 100 Nev. 259,261, 679 P.2d 1268, 1269 (1984), how

“petitions that are filed many years after conviction are an unreasonable burden on the criminal
jJustice system” and that “[t]he necessity for a workable system dictates that there must exist a
time when a criminal conviction 1s final.” To invoke NRS 34.800(2)’s presumption of
prejudice, the statute requires that the State specifically plead laches.

Petitioner’s JOC was filed on November 25, 2008, and no direct appeal was filed.
Petitioner filed the instant Petition on June 28, 2023. Therefore, more than five years have
elapsed since Petitioner’s JOC was filed and the filing of Petitioner’s instant Petition.

Accordingly, the State affirmatively pleads laches in this case. In order to overcome the

7
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presumption of prejudice to the State, Petitioner has the heavy burden of proving a
fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540,
545 (2001); Mitchell v. State, 122 Nev. 1269, 1273-74, 149 P.3d 33, 36 (2006). To overcome

the presumption of prejudice to the State in responding to the petition, the petitioner must
show that “the petition is based upon grounds of which the petitioner could not have had
knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the
State occurred.” “Chappell v. State, 137 Nev. 780, 803, 501 P.3d 935, 960 (2021), cert. denied,
214 L. Ed. 2d 184, 143 S. Ct. 377 (2022). All of Petitioner’s claims could have been raised in

a previous proceeding. Accordingly, this Court should dismiss this petition pursuant to NRS
34.800(2).
II. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE TO OVERCOME

THE PROCEDURAL BARS

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate:
for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That
dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome
procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) undue or actual prejudice. NRS 34.810(3).

“To establish good cause, petitioners must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003),
rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 S.Ct. 358 (2004);
see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (“In order to

demonstrate good cause, a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules”); Pellegrini, 117

Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s
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declaration in support of a habeas petition were sufficient “good cause” to overcome a
procedural default, whereas a finding by the Supreme Court that a defendant was suffering
from Multiple Personality Disorder was). An external impediment could be “that the factual

or legal basis for a claim was not reasonably available to counsel, or that ‘some interference

by officials’ made compliance impracticable.” Id. (quoting Murray v. Carrier, 477 U.S. 478,
488, 106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing
Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).

The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture
good cause[.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting, Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), superseded by

statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such
as the lack of assistance of counsel when preparing a petition as well as the failure of trial
counsel to forward a copy of the file to a petitioner have been found not to constitute good
cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988),
superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145
(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995).

Petitioner fails to address good cause. His failure to do so should be treated as an
admission that he cannot demonstrate good cause. District Court Rules (DCR) Rule 13(2);
Eighth Judicial District Court Rules (EDCR) Rule 3.20(b); Polk v. State, 126 Nev. 180, 184—
186, 233 P.3d 357, 360- 361 (2010). Further, he should be precluded from doing so in any
reply as allowing him to do so would deny the State of any opportunity to address his
arguments. See, Righetti v. Eighth Judicial District Court, 133 Nev. 42, 47, 388 P.3d 643, 648
{2017) (declining to adopt a rule that “rewards and thus incentivizes less than forthright
advocacy”). Regardless, Petitioner cannot demonstrate good cause because all facts and law
necessary to raise this complaint were available at the appropriate time. Also, Petitioner does
not attempt to establish an impediment external to the defense. Therefore, this Court should

find that Petitioner fails to establish good cause.

9

26‘-CL.-’\RKCOUNTY['J;\.NET'-.C'RMCa\SF.l"-EﬂOR"-]DE'-A 12008301 C-OFPS-(ROY JTAMES TROST 002 DOCY




NS - Syt R ) Y —

] ] [ [ [ [ [ [ [ Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja—

ITIT. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S PROCEDURAL

DEFAULT

Even if Petitioner was able to establish good cause, both good cause and actual
prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice.
To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) demonstrated undue or actual prejudice. NRS 34.726(1); NRS 34.810(3).6. Prejudice exists
where “errors in the proceedings underlying the judgment worked to the petition’s actual and
substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App.
2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S. _,

133 S.Ct. 988 (2013). To demonstrate the prejudice required to overcome the procedural bars,
a defendant must show “not merely that the errors of [the proceeding] created possibility of
prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716
(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545. Further,

a finding of prejudice sufficient to disregard the procedural bars must be based upon prejudice
sufficient to support a finding of ineffective assistance of counsel. Crump v. Warden, 113 Nev.

293, 304-05, 934 P.2d 247, 254 (1997) (error which rises to the level of ineffective assistance

of counsel establishes cause and prejudice under NRS 34.810(1)(b)).

All of Petitioner’s claims are naked assertions suitable only for summary denial.

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984) (“Bare” and “naked”

allegations are not sufficient to warrant post-conviction relief, nor are those belied and repelled
by the record). To the extent Petitioner alleges ineffective assistance of counsel for failure to
request a psychological evaluation for Petitioner, the claim fails due to Petitioner’s failure to
demonstrate what such an evaluation would have shown. Molina v. State, 120 Nev. 185,

192, 87 P.3d 533, 538 (2004) (A defendant who contends his attorney was ineffective

because he did not adequately investigate must show how a better investigation would have

rendered a more favorable outcome probable). To the extent Petitioner alleges
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ineffectiveness related to challenging the evidence supporting the conviction, he cannot
demonstrate prejudice since he personally opted to admit the charges. See, Woods v.
State, 114 Nev. 468,477, 958 P.2d 91, 97 (1998); Reuben C. v. State, 99 Nev. 845, 845-
46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684, 687, 462 P.2d 756, 758
(1969).

Petitioner argues that his due process rights were violated on the premise that he

was tortured for being tried as a male when he currently identifies as a female. Petition
8. This claim is a naked assertion pursuant to Hargrove and is not supported by citation
to authority or cogent argument and 1s thus suitable only for summary denial. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his
arguments with relevant authority and cogent argument; “issues not so presented need
not be addressed”). Thus, Petitioners claims should be denied.

CONCLUSION

Based on the foregoing reasons, Petitioner’s Petition for Writ of Habeas Corpus should
be DENIED.
DATED this 3rd day of August, 2023.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/Jonathan E. VanBoskerck
JONATHAN E. VANBOSKERCK
Chiet Deputy District Attorney
Nevada Bar #006528
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CERTIFICATE OF SERVICE

[ hereby certify that service of the above and foregoing was made this 3rd day of

AUGUST 2023, to:

hjc/SVU

ROY TROST, aka Daisy Meadows,
BAC#1027585

HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070

BY _/s/ Howard Conrad
Secretary for the District Attorney's Ottice
Special Victims Unit
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Electronically Filed
8/16/2023 9:26 AM
Steven D, Grierson

CLE OF THE CO
enn (R Ao

DISTRICT COURT
CLARK COUNTY, NEVADA

Roy Trost, Plaintiff(s) A-23-873087-W

Department 15
Vs,

State of Nevada, Defendant(s)

CLERK’S NOTICE OF NONCONFORMING DOCUMENT

Pursuant to Rule 8(b)(2) of the Nevada Electronic Filing and Conversion Rules, notice is
hereby provided that the following electronically filed document does not conform to the
applicable filing requirements:

Motion for Leave to File Amended
Title of Nonconforming Document: Petition

Party Submitting Document for Filing: Roy Trust

Date and Time Submitted for Electronic
Filing: 8/1/2023 at

Reason for Nonconformity Determination:

[ ] The document filed to commence an action is not a complaint, petition,
application, or other document that initiates a civil action. See Rule 3 of the
Nevada Rules of Civil Procedure. In accordance with Administrative Order 19-5,
the submitted document is stricken from the record, this case has been closed and
designated as filed in error, and any submitted filing fee has been returned to the

filing party.
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[ ] The document initiated a new civil action and a cover sheet was not submitted as

required by NRS 3.275.
[] The document was not signed by the submitting party or counsel for said party.

[ ] The document filed was a court order that did not contain the signature of a
judicial officer. In accordance with Administrative Order 19-5, the submitted

order has been furnished to the department to which this case is assigned.

<] Motion does not have a hearing designation per Rule 2.20(b). Motions must
include designation “Hearing Requested” or “Hearing Not Requested” in the

caption of the first page directly below the Case and Department Number.
Pursuant to Rule 8(b)(2) of the Nevada Electronic Filing and Conversion Rules, a
nonconforming document may be cured by submitting a conforming document. All documents
submitted for this purpose must use filing code “Conforming Filing — CONFILE.” Court filing
fees will not be assessed for submitting the conforming document. Processing and convenience

fees may still apply.

Dated this: 16th day of August, 2023

By: _ /s/ Michelle McCarthy

Deputy District Court Clerk
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CERTIFICATE OF SERVICE

I hereby certify that on August 16, 2023, I concurrently filed and served a copy of the
foregoing Clerk’s Notice of Nonconforming Document, on the party that submitted the
nonconforming document, via the Eighth Judicial District Court’s Electronic Filing and Service

System.

By: __ /s/ Michelle McCarthy

Deputy District Court Clerk
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FOF CLERK OF THE COURT
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

ROY JAMES TROST,
#2679137

Petitioner, CASE NO: A-23-873087-W

VS 08C247731
THE STATE OF NEVADA, DEPTNO: XV

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

DATE OF HEARING: AUGUST 29, 2023
TIME OF HEARING: 8:30 AM

THIS CAUSE having come on for hearing before the Honorable Judge Joe Hardy,
District Judge, on the 29" day of August, 2023, the Petitioner not being present,
PROCEEDING IN PROPER PERSON, the Respondent being represented by STEVEN B.
WOLFSON, Clark County District Attorney, by and through KENNEDY HOLTHUS, Deputy
District Attorney, and the Court having considered the matter, including briefs, transcripts,
and documents on file herein, now therefore, the Court makes the following findings of fact
and conclusions of law.

/
/
/
/
/
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PRODECURAL HISTORY

On May 22, 2008, Roy J. Trost (“Petitioner”) was charged by way of Criminal
Complaint with: Count 1 — Sexual Assault With a Minor Under Sixteen Years of Age, Count
2 — Burglary With Use of a Deadly Weapon, Count 3 and 4 — Coercion With Use of a Deadly
Weapon, Counts 5 and 6 — First Degree Kidnapping With Use of a Deadly Weapon, Counts 7
and 8 — Sexual Assault With Use of a Deadly Weapon, Count 9 — Sexual Assault, Count 10
and 11 — Open and Gross Lewdness, and Count 12 and 13 — Robbery With Use of a Deadly
Weapon.

On July 31, 2008, the State filed an Amended Criminal Complaint, charging Petitioner
with Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault With
Use of a Deadly Weapon, Count 3 — Battery With Use of a Deadly Weapon With Intent to
Commit Sexual Assault With Substantial Bodily Harm, Count 4 — Sexual Assault With a
Minor Under Sixteen Years of Age, Count 5 — Burglary With Use of a Deadly Weapon, Count
6 — Coercion With Use of a Deadly Weapon, Count 7 — Coercion With Use of a Deadly
Weapon, Count 8 — First Degree Kidnapping With Use of a Deadly Weapon, Count 9 — First
Degree Kidnapping With Use of a Deadly Weapon, Count 10 — Sexual Assault With a Deadly
Weapon, Count 11 — Sexual Assault With a Deadly Weapon, Count 12 — Sexual Assault With
a Deadly Weapon, Count 13 — Open and Gross Lewdness With Use of a Deadly Weapon,
Count 14 — Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 — Robbery
With Use of a Deadly Weapon, and Count 16 — Robbery With Use of a Deadly Weapon.

On September 11, 2008, the State charged Petitioner by way of Information with Count
1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault, Count 3 — First
Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen Years of Age,
Count 5 — Sexual Assault, and Count 6 — First Degree Kidnapping.

On September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges
as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA),
in which both parties stipulated that Counts 1-3 will run consecutively to each other and Counts

4-6 will run consecutively to each other but both parties retain the right to argue whether the

36




R R e Y . I ot

I~ I~ I I 2 2 2 ) [ o) [a— [a— [a— [a— [a— [— [— [— [— [—
20 ~1 o T E=N T 2 — = o @] -1 o Uh FN L o] i o

two sets of counts would run concurrently or consecutively, was filed in open court the same
day.

On November 7, 2008, Petitioner was sentenced as to Count 1 — Life with the possibility
of parole after one hundred twenty (120} months, plus an equal and consecutive term of Life
with the possibility of parole after one hundred twenty (120) months; as to Count 2 — Life with
the possibility of parole after one hundred twenty (120) months, Count 2 to run consecutive to
Count 1; as to Count 3 — Life with the possibility of parole after sixty (60) months, Count 6 to
run consecutive to Count 5. Petitioner was further ordered to a special sentence of lifetime
supervision and register as a sex offender upon any release from custody. Petitioner was also
given one hundred sixty-three (163} days credit for time served. The Judgement of Conviction
(*'JOC”) was filed on November 25, 2008.

On December 9, 2008, at the State’s request, the Court modified Petitioner’s sentence
as to Count 4, making the sentence Life with the possibility of parole after two hundred forty
(240) months, instead of three hundred (300) months.

On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The
State filed its response on January 11, 2010. The Court denied Petitioner’s Petition for Writ of
Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of Fact,
Conclusions of Law and Order denying Petitioner’s Petition for Writ of Habeas Corpus.

On April 6, 2011, Petitioner filed a Pro Per Motion to Withdraw Counsel. The matter
was heard and granted on April 19, 2011.

On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea. On May 22, 2023, the State filed its Response to Petitioner’s Motion for
Appointment of Attorney and an Opposition to Petitioner’s Motion to Withdraw Plea. On May
23, 2023, the court denied Petitioner’s Motion for Appointment of Attorney and Motion to
Withdraw Plea. On May 31, 2023, the court filed a Finding of Facts, Conclusion of Law and
Order for Petitioner’s Motion for Appointment of Attorney and Motion to Withdraw Plea.

/i
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On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Respondent tiled an opposition on August 3, 2023. On August 16, 2023, Petitioner filed a
Motion for Leave to File Amended Petition. On August 29, 2023, this Court held a hearing
and denied habeas relief.

On July 6, 2023, Petitioner filed a Motion to Change Gender Sex/Marker in Judgement
of Conviction. On July 27, 2023, the district court granted this motion.

ANALYSIS

L. PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED
A. Application Of The Procedural Bars Are Mandatory

The Nevada Supreme Court has granted no discretion to the district courts regarding
whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has
emphatically and repeatedly stated that the procedural bars musst be applied.

The district courts have a duty to consider whether post-conviction claims are
procedurally barred. State v. FEighth Judicial District Court (Riker), 121 Nev. 225, 234, 112
P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be 1gnored when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197,
275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013)

(“under the current statutory scheme the time bar in NRS 34.726 is mandaiory, not
discretionary” (emphasis added)).

Even “a stipulation by the parties cannot empower a court to disregard the mandatory
procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003);
accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6 (2004)

(concluding that a petition was improperly treated as timely and that a stipulation to the
petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the district
court should have denied [a] petition” because it was procedurally barred. Sullivan, 120 Nev.
at 542, 96 P.3d at 765.

The district courts have zero discretion in applying the procedural bars because to allow

otherwise would undermine the finality of convictions. In holding that “[a]pplication of the
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statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker

Court noted:

Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction 1s final.

Riker, 121 Nev. at 231, 112 P.3d at 1074.
Moreover, strict adherence to the procedural bars promotes the best interests of the

parties:

At some point, we must give finality to criminal cases. Should we
allow [petitioner’s] post-conviction relief proceeding to go forward,
we would encourage defendants to file groundless petitions for federal
habeas corpus relief, secure in the knowledge that a petition tor post-
conviction relief remained indefinitely available to them. This
situation would prejudice both the accused and the State since the
interests of both the petitioner and the government are best served if
post-conviction claims are raised while the evidence 1s still fresh.

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

B. Claims Must Be Dismissed For Being Successive

Petitioner’s Petition 1s procedurally barred because it is successive. NRS 34.810(2)
reads:

A second or successive pefition must be dismissed 1f the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure

of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice tinds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/1
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for reliet in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, 1t 1s an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) 1s mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Petitioner’s first claim 1s largely illegible. Although the Petition is illegible it seems as
though Petitioner is claiming that his counsel was ineffective for failure to request a
psychological evaluation for him and for failure to challenge the evidence supporting the
conviction.' Petition 6-7. On November 10, 2009, Petitioner filed a Petition for Writ of Habeas
Corpus in which he argued that his counsel was ineffective. Petition for Writ of Habeas Corpus
November 10, 2009, p 7-8. However, unlike Petitioner’s instant Petition he did not argue
ineffective assistance of counsel for his failure to request a psychological evaluation for
Petitioner or due to ineffectiveness related to challenging the evidence supporting his
conviction. On March 22, 2010, this court denied Petitioner’s Petition for ineffective assistance
of counsel which was filed in 2009. Findings of Fact, Conclusion of Law and Order 7-10.
Petitioner could have raised his current claims for ineffective assistance of counsel in his prior
Petition but did not. As such, Petitioner’s claim for ineftective assistance of counsel 1s an abuse

of the writ. Thus, it should be denied.

C. Time Barred Under NRS 34.726(1)

Petitioner’s Petition is time barred with no good cause shown for delay. Pursuant to

NRS 34.726(1):

! Because Petitioner’s writing is so illegible it is difficult to say with certainty whether this is cxactly what Petitioner is
arguing.
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Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists 1f the petitioner demonstrates to the satisfaction of the court:
(a) That the delay is not the tault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal 1s filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Petitioner’s claims are time barred pursuant to NRS 34.726(1). Petitioner’s JOC was
filed on November 25, 2008, and Petitioner never filed a direct appeal. The instant Petition
was filed on June 28, 2023. As such, more than one year has elapsed since entry of Petitioner’s

JOC. Thus, Petitioner’s claim is barred under NRS 34.726(1) and should be dismissed.

D. The State Affirmatively Pled Laches

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing
a sentence of imprisonment or a decision on direct appeal of a jJudgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction.” The Nevada Supreme

Court observed in Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984), how

“petitions that are filed many years after conviction are an unreasonable burden on the criminal

jJustice system’” and that “[t]he necessity for a workable system dictates that there must exist a
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time when a criminal conviction is final.” To invoke NRS 34.800(2)’s presumption of
prejudice, the statute requires that the State specifically plead laches.

Petitioner’s JOC was filed on November 25, 2008, and no direct appeal was filed.
Petitioner filed the instant Petition on June 28, 2023. Therefore, more than five years have
clapsed since Petitioner’s JOC was filed and the filing of Petitioner’s instant Petition.
Accordingly, the State affirmatively pled laches. To overcome the presumption of prejudice
to the State, Petitioner has the heavy burden of proving a fundamental miscarriage of justice.
See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001); Mitchell v. State, 122 Nev.
1269, 1273-74, 149 P.3d 33, 36 (2006). To overcome the presumption of prejudice to the State

in responding to the petition, the petitioner must show that “the petition 1s based upon grounds

of which the petitioner could not have had knowledge by the exercise of reasonable diligence

before the circumstances prejudicial to the State occurred.” “Chappell v. State, 137 Nev. 750,
803, 501 P.3d 935, 960 (2021), cert. denied, 214 L. Ed. 2d 184, 143 S, Ct. 377 (2022). All of
Petitioner’s claims could have been raised in a previous proceeding. Accordingly, this Court

should dismuss this petition pursuant to NRS 34.800(2).

I PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE TO
OVERCOME THE PROCEDURAL BARS

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate:
for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That
dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome
procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) undue or actual prejudice. NRS 34.810(3).

/f
/f
/
/
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“To establish good cause, petitioners must show that an impediment external to the
detense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003),
rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 5.Ct. 358 (2004);
see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (*“In order to

demonstrate good cause, a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules™); Pellegrini, 117
Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s
declaration in support of a habeas petition were sufficient “good cause” to overcome a
procedural default, whereas a finding by the Supreme Court that a defendant was suffering
from Multiple Personality Disorder was). An external impediment could be “that the factual
or legal basis for a claim was not reasonably available to counsel, or that ‘some interference
by officials’ made compliance impracticable.” Id. {(quoting Murray v. Carrier, 477 U.S. 478,
488, 106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing
Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).

The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture
good cause[.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting, Colley v. State, 105 Nev. 235,236, 773 P.2d 1229, 1230 (1989), superseded by

statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such
as the lack of assistance of counsel when preparing a petition as well as the failure of trial
counsel to forward a copy of the file to a petitioner have been found not to constitute good
cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988},
superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 67 P.3d 1140, 1145
(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995).

/1

/1
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Petitioner fails to address good cause. His failure to do so should be treated as an
admission that he cannot demonstrate good cause. Polk v. State, 126 Nev. 180, 184-186, 233
P.3d 357, 360— 361 (2010). Further, he should be precluded from doing so in any reply as
allowing him to do so would deny the State of any opportunity to address his arguments. See,

Righetti v. Eighth Judicial District Court, 133 Nev. 42,47, 388 P.3d 643, 648 (2017) (declining

to adopt a rule that “rewards and thus incentivizes less than forthright advocacy”). Regardless,
Petitioner cannot demonstrate good cause because all facts and law necessary to raise this
complaint were available at the appropriate time. Also, Petitioner does not attempt to establish
an impediment external to the defense. Therefore, this Court should find that Petitioner fails

to establish good cause.

IIL. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S
PROCEDURAL DEFAULT

Even if Petitioner was able to establish good cause, both good cause and actual
prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice.
To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay 1n
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) demonstrated undue or actual prejudice. NRS 34.726(1); NRS 34.810(3).6. Prejudice exists
where “errors in the proceedings underlying the judgment worked to the petition’s actual and
substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App.
2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S. _,

133 5.Ct. 988 (2013). To demonstrate the prejudice required to overcome the procedural bars,
a defendant must show “not merely that the errors of [the proceeding] created possibility of
prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716
(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545. Further,

a finding of prejudice sufficient to disregard the procedural bars must be based upon prejudice
sufficient to support a finding of ineffective assistance of counsel. Crump v. Warden, 113 Nev.

i

10
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293, 304-05, 934 P.2d 247, 254 (1997) (error which rises to the level of ineffective assistance
ot counsel establishes cause and prejudice under NRS 34.810(1)(b)).
All of Petitioner’s claims are naked assertions suitable only for summary denial.

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984) (“Bare” and “naked”

allegations are not sufficient to warrant post-conviction relief, nor are those belied and repelled
by the record). To the extent Petitioner alleges ineffective assistance of counsel for failure to
request a psychological evaluation for Petitioner, the claim fails due to Petitioner’s failure to
demonstrate what such an evaluation would have shown. Molina v. State, 120 Nev. 185,

192, 87 P.3d 533, 538 (2004) (A defendant who contends his attorney was ineffective

because he did not adequately investigate must show how a better investigation would have
rendered a more favorable outcome probable). To the extent Petitioner alleges

ineffectiveness related to challenging the evidence supporting the conviction, he cannot

demonstrate prejudice since he personally opted to admit the charges. See, Woods v.
State, 114 Nev. 468,477,958 P.2d 91, 97 {1998); Reuben C. v. State, 99 Nev. 845, 845-
46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684, 687, 462 P.2d 756, 758
(1969).

Petitioner argues that his due process rights were violated on the premise that he

was tortured for being tried as a male when he currently identifies as a female. Petition
8. This claim is a naked assertion pursuant to Hargrove and is not supported by citation
to authority or cogent argument and is thus suitable only for summary denial. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his
arguments with relevant authority and cogent argument; “issues not so presented need
not be addressed”). Thus, Petitioners claims should be denied.

/

/

/
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ORDER

THEREFORE, IT IS HEREBY ORDERED that Petitioner’s August 29th, 2023,

habeas petition shall be, and it is, hereby denied.

STEVEN B. WOLFSON

sar/SVU

Dated this 5th day of September, 2023

63F B8C 8509 E640
Joe Hardy
District Court Judge

12
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DISTRICT COURT

CLARK COUNTY, NEVADA

Roy Trost, Plaintiff{(s)
VS.

State of Nevada, Defendant(s)

CASE NO: A-23-873087-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.
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Electronically Filed
9/7/2023 3:44 PM
Steven D, Grierson

CLE OF THE CO
NEFF &w—“ ﬁi‘“‘""‘"

DISTRICT COURT
CLARK COUNTY, NEVADA
ROY JAMES TROST,
Case No: A-23-873087-W
Petitioner,
Dept No: XV
Vs,
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on Scptember 5, 2023, the court entered a deeision or order in this matter,
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this courl. If you wish 1o appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice 1s mailed

to you. This notice was mailed on September 7, 2023,

STEVEN D. GRIERSON, CLERK OF THE COURT

/st Cierra Borum
Cierra Borum, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 7 day of September 2023, I served a copy of this Netice of Entry on the
following:

M By e-mail:
Clark County District Attomey’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Roy Trost # 1027585
P.O. Box 650
Indian Springs, NV 85070

/s/ Cierra Borum
Cierra Borum, Deputy Clerk

-1-
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Electronically Filed

é09.--"05;’2023 3:34PM

FOF CLERK OF THE COURT
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

ROY JAMES TROST,
#2679137

Petitioner, CASE NO: A-23-873087-W

VS 08C247731
THE STATE OF NEVADA, DEPTNO: XV

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

DATE OF HEARING: AUGUST 29, 2023
TIME OF HEARING: 8:30 AM

THIS CAUSE having come on for hearing before the Honorable Judge Joe Hardy,
District Judge, on the 29" day of August, 2023, the Petitioner not being present,
PROCEEDING IN PROPER PERSON, the Respondent being represented by STEVEN B.
WOLFSON, Clark County District Attorney, by and through KENNEDY HOLTHUS, Deputy
District Attorney, and the Court having considered the matter, including briefs, transcripts,
and documents on file herein, now therefore, the Court makes the following findings of fact
and conclusions of law.

/
/
/
/
/
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PRODECURAL HISTORY

On May 22, 2008, Roy J. Trost (“Petitioner”) was charged by way of Criminal
Complaint with: Count 1 — Sexual Assault With a Minor Under Sixteen Years of Age, Count
2 — Burglary With Use of a Deadly Weapon, Count 3 and 4 — Coercion With Use of a Deadly
Weapon, Counts 5 and 6 — First Degree Kidnapping With Use of a Deadly Weapon, Counts 7
and 8 — Sexual Assault With Use of a Deadly Weapon, Count 9 — Sexual Assault, Count 10
and 11 — Open and Gross Lewdness, and Count 12 and 13 — Robbery With Use of a Deadly
Weapon.

On July 31, 2008, the State filed an Amended Criminal Complaint, charging Petitioner
with Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault With
Use of a Deadly Weapon, Count 3 — Battery With Use of a Deadly Weapon With Intent to
Commit Sexual Assault With Substantial Bodily Harm, Count 4 — Sexual Assault With a
Minor Under Sixteen Years of Age, Count 5 — Burglary With Use of a Deadly Weapon, Count
6 — Coercion With Use of a Deadly Weapon, Count 7 — Coercion With Use of a Deadly
Weapon, Count 8 — First Degree Kidnapping With Use of a Deadly Weapon, Count 9 — First
Degree Kidnapping With Use of a Deadly Weapon, Count 10 — Sexual Assault With a Deadly
Weapon, Count 11 — Sexual Assault With a Deadly Weapon, Count 12 — Sexual Assault With
a Deadly Weapon, Count 13 — Open and Gross Lewdness With Use of a Deadly Weapon,
Count 14 — Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 — Robbery
With Use of a Deadly Weapon, and Count 16 — Robbery With Use of a Deadly Weapon.

On September 11, 2008, the State charged Petitioner by way of Information with Count
1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault, Count 3 — First
Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen Years of Age,
Count 5 — Sexual Assault, and Count 6 — First Degree Kidnapping.

On September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges
as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA),
in which both parties stipulated that Counts 1-3 will run consecutively to each other and Counts

4-6 will run consecutively to each other but both parties retain the right to argue whether the
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two sets of counts would run concurrently or consecutively, was filed in open court the same
day.

On November 7, 2008, Petitioner was sentenced as to Count 1 — Life with the possibility
of parole after one hundred twenty (120} months, plus an equal and consecutive term of Life
with the possibility of parole after one hundred twenty (120) months; as to Count 2 — Life with
the possibility of parole after one hundred twenty (120) months, Count 2 to run consecutive to
Count 1; as to Count 3 — Life with the possibility of parole after sixty (60) months, Count 6 to
run consecutive to Count 5. Petitioner was further ordered to a special sentence of lifetime
supervision and register as a sex offender upon any release from custody. Petitioner was also
given one hundred sixty-three (163} days credit for time served. The Judgement of Conviction
(*'JOC”) was filed on November 25, 2008.

On December 9, 2008, at the State’s request, the Court modified Petitioner’s sentence
as to Count 4, making the sentence Life with the possibility of parole after two hundred forty
(240) months, instead of three hundred (300) months.

On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The
State filed its response on January 11, 2010. The Court denied Petitioner’s Petition for Writ of
Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of Fact,
Conclusions of Law and Order denying Petitioner’s Petition for Writ of Habeas Corpus.

On April 6, 2011, Petitioner filed a Pro Per Motion to Withdraw Counsel. The matter
was heard and granted on April 19, 2011.

On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea. On May 22, 2023, the State filed its Response to Petitioner’s Motion for
Appointment of Attorney and an Opposition to Petitioner’s Motion to Withdraw Plea. On May
23, 2023, the court denied Petitioner’s Motion for Appointment of Attorney and Motion to
Withdraw Plea. On May 31, 2023, the court filed a Finding of Facts, Conclusion of Law and
Order for Petitioner’s Motion for Appointment of Attorney and Motion to Withdraw Plea.

/i
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On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Respondent tiled an opposition on August 3, 2023. On August 16, 2023, Petitioner filed a
Motion for Leave to File Amended Petition. On August 29, 2023, this Court held a hearing
and denied habeas relief.

On July 6, 2023, Petitioner filed a Motion to Change Gender Sex/Marker in Judgement
of Conviction. On July 27, 2023, the district court granted this motion.

ANALYSIS

L. PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED
A. Application Of The Procedural Bars Are Mandatory

The Nevada Supreme Court has granted no discretion to the district courts regarding
whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has
emphatically and repeatedly stated that the procedural bars musst be applied.

The district courts have a duty to consider whether post-conviction claims are
procedurally barred. State v. FEighth Judicial District Court (Riker), 121 Nev. 225, 234, 112
P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be 1gnored when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197,
275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013)

(“under the current statutory scheme the time bar in NRS 34.726 is mandaiory, not
discretionary” (emphasis added)).

Even “a stipulation by the parties cannot empower a court to disregard the mandatory
procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003);
accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6 (2004)

(concluding that a petition was improperly treated as timely and that a stipulation to the
petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the district
court should have denied [a] petition” because it was procedurally barred. Sullivan, 120 Nev.
at 542, 96 P.3d at 765.

The district courts have zero discretion in applying the procedural bars because to allow

otherwise would undermine the finality of convictions. In holding that “[a]pplication of the
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statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker

Court noted:

Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction 1s final.

Riker, 121 Nev. at 231, 112 P.3d at 1074.
Moreover, strict adherence to the procedural bars promotes the best interests of the

parties:

At some point, we must give finality to criminal cases. Should we
allow [petitioner’s] post-conviction relief proceeding to go forward,
we would encourage defendants to file groundless petitions for federal
habeas corpus relief, secure in the knowledge that a petition tor post-
conviction relief remained indefinitely available to them. This
situation would prejudice both the accused and the State since the
interests of both the petitioner and the government are best served if
post-conviction claims are raised while the evidence 1s still fresh.

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

B. Claims Must Be Dismissed For Being Successive

Petitioner’s Petition 1s procedurally barred because it is successive. NRS 34.810(2)
reads:

A second or successive pefition must be dismissed 1f the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure

of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice tinds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/1
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for reliet in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, 1t 1s an abuse of
the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).
Application of NRS 34.810(2) 1s mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Petitioner’s first claim 1s largely illegible. Although the Petition is illegible it seems as
though Petitioner is claiming that his counsel was ineffective for failure to request a
psychological evaluation for him and for failure to challenge the evidence supporting the
conviction.' Petition 6-7. On November 10, 2009, Petitioner filed a Petition for Writ of Habeas
Corpus in which he argued that his counsel was ineffective. Petition for Writ of Habeas Corpus
November 10, 2009, p 7-8. However, unlike Petitioner’s instant Petition he did not argue
ineffective assistance of counsel for his failure to request a psychological evaluation for
Petitioner or due to ineffectiveness related to challenging the evidence supporting his
conviction. On March 22, 2010, this court denied Petitioner’s Petition for ineffective assistance
of counsel which was filed in 2009. Findings of Fact, Conclusion of Law and Order 7-10.
Petitioner could have raised his current claims for ineffective assistance of counsel in his prior
Petition but did not. As such, Petitioner’s claim for ineftective assistance of counsel 1s an abuse

of the writ. Thus, it should be denied.

C. Time Barred Under NRS 34.726(1)

Petitioner’s Petition is time barred with no good cause shown for delay. Pursuant to

NRS 34.726(1):

! Because Petitioner’s writing is so illegible it is difficult to say with certainty whether this is cxactly what Petitioner is
arguing.
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Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists 1f the petitioner demonstrates to the satisfaction of the court:
(a) That the delay is not the tault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal 1s filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Petitioner’s claims are time barred pursuant to NRS 34.726(1). Petitioner’s JOC was
filed on November 25, 2008, and Petitioner never filed a direct appeal. The instant Petition
was filed on June 28, 2023. As such, more than one year has elapsed since entry of Petitioner’s

JOC. Thus, Petitioner’s claim is barred under NRS 34.726(1) and should be dismissed.

D. The State Affirmatively Pled Laches

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing
a sentence of imprisonment or a decision on direct appeal of a jJudgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction.” The Nevada Supreme

Court observed in Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984), how

“petitions that are filed many years after conviction are an unreasonable burden on the criminal

jJustice system’” and that “[t]he necessity for a workable system dictates that there must exist a
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time when a criminal conviction is final.” To invoke NRS 34.800(2)’s presumption of
prejudice, the statute requires that the State specifically plead laches.

Petitioner’s JOC was filed on November 25, 2008, and no direct appeal was filed.
Petitioner filed the instant Petition on June 28, 2023. Therefore, more than five years have
clapsed since Petitioner’s JOC was filed and the filing of Petitioner’s instant Petition.
Accordingly, the State affirmatively pled laches. To overcome the presumption of prejudice
to the State, Petitioner has the heavy burden of proving a fundamental miscarriage of justice.
See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545 (2001); Mitchell v. State, 122 Nev.
1269, 1273-74, 149 P.3d 33, 36 (2006). To overcome the presumption of prejudice to the State

in responding to the petition, the petitioner must show that “the petition 1s based upon grounds

of which the petitioner could not have had knowledge by the exercise of reasonable diligence

before the circumstances prejudicial to the State occurred.” “Chappell v. State, 137 Nev. 750,
803, 501 P.3d 935, 960 (2021), cert. denied, 214 L. Ed. 2d 184, 143 S, Ct. 377 (2022). All of
Petitioner’s claims could have been raised in a previous proceeding. Accordingly, this Court

should dismuss this petition pursuant to NRS 34.800(2).

I PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE TO
OVERCOME THE PROCEDURAL BARS

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate:
for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That
dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome
procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) undue or actual prejudice. NRS 34.810(3).

/f
/f
/
/
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“To establish good cause, petitioners must show that an impediment external to the
detense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003),
rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 5.Ct. 358 (2004);
see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (*“In order to

demonstrate good cause, a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules™); Pellegrini, 117
Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s
declaration in support of a habeas petition were sufficient “good cause” to overcome a
procedural default, whereas a finding by the Supreme Court that a defendant was suffering
from Multiple Personality Disorder was). An external impediment could be “that the factual
or legal basis for a claim was not reasonably available to counsel, or that ‘some interference
by officials’ made compliance impracticable.” Id. {(quoting Murray v. Carrier, 477 U.S. 478,
488, 106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing
Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).

The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture
good cause[.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting, Colley v. State, 105 Nev. 235,236, 773 P.2d 1229, 1230 (1989), superseded by

statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such
as the lack of assistance of counsel when preparing a petition as well as the failure of trial
counsel to forward a copy of the file to a petitioner have been found not to constitute good
cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988},
superseded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 67 P.3d 1140, 1145
(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995).

/1
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Petitioner fails to address good cause. His failure to do so should be treated as an
admission that he cannot demonstrate good cause. Polk v. State, 126 Nev. 180, 184-186, 233
P.3d 357, 360— 361 (2010). Further, he should be precluded from doing so in any reply as
allowing him to do so would deny the State of any opportunity to address his arguments. See,

Righetti v. Eighth Judicial District Court, 133 Nev. 42,47, 388 P.3d 643, 648 (2017) (declining

to adopt a rule that “rewards and thus incentivizes less than forthright advocacy”). Regardless,
Petitioner cannot demonstrate good cause because all facts and law necessary to raise this
complaint were available at the appropriate time. Also, Petitioner does not attempt to establish
an impediment external to the defense. Therefore, this Court should find that Petitioner fails

to establish good cause.

IIL. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S
PROCEDURAL DEFAULT

Even if Petitioner was able to establish good cause, both good cause and actual
prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice.
To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay 1n
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) demonstrated undue or actual prejudice. NRS 34.726(1); NRS 34.810(3).6. Prejudice exists
where “errors in the proceedings underlying the judgment worked to the petition’s actual and
substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App.
2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S. _,

133 5.Ct. 988 (2013). To demonstrate the prejudice required to overcome the procedural bars,
a defendant must show “not merely that the errors of [the proceeding] created possibility of
prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716
(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540, 545. Further,

a finding of prejudice sufficient to disregard the procedural bars must be based upon prejudice
sufficient to support a finding of ineffective assistance of counsel. Crump v. Warden, 113 Nev.

i
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293, 304-05, 934 P.2d 247, 254 (1997) (error which rises to the level of ineffective assistance
ot counsel establishes cause and prejudice under NRS 34.810(1)(b)).
All of Petitioner’s claims are naked assertions suitable only for summary denial.

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984) (“Bare” and “naked”

allegations are not sufficient to warrant post-conviction relief, nor are those belied and repelled
by the record). To the extent Petitioner alleges ineffective assistance of counsel for failure to
request a psychological evaluation for Petitioner, the claim fails due to Petitioner’s failure to
demonstrate what such an evaluation would have shown. Molina v. State, 120 Nev. 185,

192, 87 P.3d 533, 538 (2004) (A defendant who contends his attorney was ineffective

because he did not adequately investigate must show how a better investigation would have
rendered a more favorable outcome probable). To the extent Petitioner alleges

ineffectiveness related to challenging the evidence supporting the conviction, he cannot

demonstrate prejudice since he personally opted to admit the charges. See, Woods v.
State, 114 Nev. 468,477,958 P.2d 91, 97 {1998); Reuben C. v. State, 99 Nev. 845, 845-
46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684, 687, 462 P.2d 756, 758
(1969).

Petitioner argues that his due process rights were violated on the premise that he

was tortured for being tried as a male when he currently identifies as a female. Petition
8. This claim is a naked assertion pursuant to Hargrove and is not supported by citation
to authority or cogent argument and is thus suitable only for summary denial. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his
arguments with relevant authority and cogent argument; “issues not so presented need
not be addressed”). Thus, Petitioners claims should be denied.

/

/

/
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ORDER

THEREFORE, IT IS HEREBY ORDERED that Petitioner’s August 29th, 2023,

habeas petition shall be, and it is, hereby denied.

STEVEN B. WOLFSON

sar/SVU

Dated this 5th day of September, 2023

63F B8C 8509 E640
Joe Hardy
District Court Judge

12
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DISTRICT COURT

CLARK COUNTY, NEVADA

Roy Trost, Plaintiff{(s)
VS.

State of Nevada, Defendant(s)

CASE NO: A-23-873087-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case. The filer has been
notified to serve all parties by traditional means.

61




14

15

le

17

18

19

20

21

22

23

24

25

26

27

28

FILED
70522
Case No. A,23-S75 087’ W t{gﬁ%

Dept, Y A

L~ -
IN THE 5, JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE COUNTY OF..C/ac 4.

Mo Koy Tamer st A iy teadbuss

Petitioner,

PETITION FOR WRIT
OF HABEAS CORPUS

Y.
. /
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Respondent. /L‘(m Q/] € CU\ k

INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
meoney and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

{(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the criginal and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. Cne copy must be mailed to the respondent, one copy to
the Attorney General’s Office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in all
particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

restrained of your liberty: /{764)@5(3(‘#!‘57%#2/3@4

2. Name and location of court which entered the judgment of conviction under attack: [)j.ivéﬁ Cf?l

........ Couct, Clock ety bt

3. Date of judgment of conviction: //‘/7d08)

4. Case number: 08C24773(
5. (a) Length of sentence: Gs/eaﬁﬁéftpg.w,;,*,r_” .
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(b) If sentence is death, state any date upon which execution is scheduled:....

6. Are you presently serving a sentence for a conviction other than the conviction under attack in this motion?

Yes ........ No /

If “yes,” list crime, case number and sentence being served at this tiMe: ... e

7. Nature of offense mvolved in conviction being challengeg: SExLa iééu&/ ‘/ 289153 Q.M./I[

...M,hﬁ...af.(& ? M‘(fm e /V(”Q,d/x 7 R N

8. What was your plea? (che

(a) Not guilty ........

{(d} Nolo contendere ........
9. If you entered a plea of guilty or guilty but mentally ill to one count of an indictment or information, and a
plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was

Negotiated, ZIVE dEIALIS: ....oco.ooi e st sa b gt et b et
10. If you were found guilty or guilty but mentally ill after a plea of not guilty, was the finding made by: (check one)

(b) Judge without a jury ........
11. Did you testify at the trial? Yes ........ No......
12. Did you appeal from the judgment of conviction? Yes ..27... L S

13. If you did appeal, answer the following:

(a) Name of court: ,01.3 JZ‘QCYLW C/é. ré Q /{’/‘/
(b) Case number or citation: . 0 QQ 2‘/’/ 7 7 3 (
(c) Result: 2)(31116.«( .......................................................................

(Attach copy of order or decision, if available.)
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14. If you did not appeal, explain briefly why you did BOt: ......c.oiiriiiiiii e e

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any

10

11

12

13

14

15

1e6

17

18

19

20

21

22

23

24

25

26

27

28

petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ........ No.¥l

16, If your answer to No. 15 was “yes,” give the following information:

() (1) INBINE OF COUTE: ..ottt sttt s s o b bt s heae bt e b btk e s 2 et ame £ eeemanseeesrmnsg sy asesempeseaeen

(2) Nature of PTOCEEAINE: ......ccocveereeiiiiiiircreresriainmnrisesteressesersssenssssresssessssses asesessassesesssessasnsassessasessanssssessans

(3) GIOUNAS TRISEA: 1.ovvrivirirariirareesseaionnriesrrssasramsssrsresesessasses eemmeseseusns sensesememtses et seeasshems sasmas et s antessahebarerbennaton

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No

(SYRESUIL: o e
(6) Date of result: ...

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(b) As to any second petition, application or motion, give the same information:
(1) Name of COUTE ..o tsiennesreseesnesesarassersnesassesnsreressersassesns
(2) Nature of proceedinE: .....ccvcviveviveiecrere e iessereerssesssresesesseeesssaseeses

(3) Grounds rAISEd: .....ccoooveccee e e

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No

(B RESUIL: oo e v s rres s ra s sr e e e raaeas e searrerans
(6) Date 0f TESUIL ..ottt eeasese sttt ss e e bt et eseesens

(7) If known, citations of any written opinion or date of orders entered pursuant to such result:

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any
petition, application or motion?
(1) First petition, application or motion? Yes ........ No ........
Citation or date of deciSion: ........cccceveererrrmrccecee e
(2) Second petition, application or motion? Yes ........ No.........
Citation or date of deciSion: ..........coeveecrreercmteciim e
(3) Third or subsequent petitions, applications or motions? Yes ....... No ........
Citation or date of deciSion: .........cceevnrincir v e
(e) If you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

1T+ 1 T T OO SO OO O OO PO USSP T PRSP

17. Has any ground being raised in this petition been previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify:

{a) Which of the grounds is the SAME: .........ccoiiiviii s s s

(b) The proceedings in which these grounds were raised: ..............ooiriei e

{(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your

response may not exceed five handwritten or typewritten pages in length.) ........ocoov e e

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,
and give your reasons for not presenting them. (You must relate specific facts in response to this guestion. Your
response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in Iength.} .....cccooooviorrieeiiiee e
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19. Are you filing this petition more than 1 year following the filing of the judgment of conviction cr the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or typewritten pages in length.) .......cocoveveinnncncnnnnnen.

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the judgment

under attack? Yes ‘// No........ !
If yes, state what court and the case number: MQ/KM&)C«/:‘/{JM%A({.QJYL

21. Give the name of each attorney who represented you in the proceeding resulting in your conviction and on

-

direct appeal: el ELTTEL

Slﬂfaﬂlf(.z

22. Do you have any future sentences to serve afier you complete the sentence imposed by the judgment under

attack? Yes ....... No \/

If yes, specify where and when it is to be SErved, if YOU KNOW: .......coovememreeeusesnmeessssrmnnnsssssssssssssssnsressessssresssesssssssseseones
23. State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the
facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.
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WHEREFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this

proceeding.
EXECUTED at . 1)5; . on the : 30 . day of the mon f\féﬁé of the y;ar/(@? 3
P s
Ze .V ST “__—')
'gnﬁurc of petmoner K
/m’d. Ll kit
Address

/0275’ 8§ HI

A0, Bex ST
paomey brpetionr 7 [ Spongf, AV
Address g?(/ 7(}

Slgnature of attomey (1f any)

VERIFICATION

. Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing
petition and knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to

those matters stated on information and belief, and as to s ers the undersigned believes them to be true,
S

Petitioner
Attomey for petitioner
CERTIFICATE OF SERVICE BY MAIL
1,4l }(t b4 / @‘k"" hereby certify, pursuant to N.R.C.P. 5(b), that on this 3?(""5 day of the month of of
the year ZtZ.2, I mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CO
addressed to:
Respondent prison or jail official

Address

Attorney Genera}] o 57"8 N _/)l o164 5C
Heroes® Memorial Building C / Y] £ Co

Capitol Complex erk o B ‘(‘ -
Carson City, Nevada 89710 260 (ecns Ave 3 Fllor

| las Veas ;00 §9/5s™
Dlstnct Attomey of County of Convncnon

Address

Signature of Petitioner
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Electronically File
10/05/2023 2:49 P

leiws.f s

CLERK OF THE COUR

PPOW

DISTRICT COURT
CLARK CO[%NTY, NEVADA

Roy James Trost,

Petitioner, Case No: A-23-873(087-W

Department 15
Vs,
State of Nevada, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
October 05, 2023. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

December 5, 2023, at 8:30am
Calendar on the \,‘lay orf rav, | tretroorof

=——retorek for further proceedings.

Dated this 5th day of October, 2023

pellndy

District Court Judge

838 5B4 80F9 C74C
Joe Hardy
District Court Judge
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CSERV

DISTRICT COURT

CLARK COUNTY, NEVADA

Roy Trost, Plaintiff{(s)
VS.

State of Nevada, Defendant(s)

CASE NO: A-23-873087-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last

known addresses on 10/6/2023

Kennedy Holthus

Roy Trost

Kennedy Holthus, Esq.
301 E. Clark
Las Vegas, NV, 89101

#1027585

HDSP

P.O. Box 650

Indian Springs, NV, 89070
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Electronically Filed
10/9/2023 10:41 AM
Steven D, Grierson

CLE OF THE CO
ores oy - -

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

KAREN MISHLER

Chief Deputy District Attorney
Nevada Bar #013730

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

ROY JAMES TROST, aka Daisy Meadows,
#2679137

Petitioner,
CASE NO: A-23-873087-W
Vs~ 08C247731

THE STATE OF NEVADA, DEPT NO: XV

Respondent.

STATE’S RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS
(POSTCONVICTION) AND MOTION TO DISMISS PURSUANT TO LACHES

DATE OF HEARING: DECEMBER §, 2023
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through KAREN MISHLER, Chiet Deputy District Attorney, and moves

this Honorable Court for an order denying the Petition for Writ of Habeas Corpus
(Postconviction) heretofore filed in the above entitled matter.

This Response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/
/
/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 31, 2008, the State filed an Amended Criminal Complaint charging Petitioner
Roy James Trost with the following: Count | — Sexual Assault With Use of a Deadly Weapon;
Count 2 — Sexual Assault With Use of a Deadly Weapon; Count 3 — Battery With Use of a
Deadly Weapon With Intent to Commit Sexual Assault With Substantial Bodily Harm; Count
4 — Sexual Assault With a Minor Under Sixteen Years of Age; Count 5 — Burglary With Use
of a Deadly Weapon; Count 6 — Coercion With Use of a Deadly Weapon; Count 7 — Coercion
With Use of a Deadly Weapon; Count 8 — First Degree Kidnapping With Use of a Deadly
Weapon; Count 9 — First Degree Kidnapping With Use of a Deadly Weapon; Count 10 —
Sexual Assault With a Deadly Weapon; Count 11 — Sexual Assault With a Deadly Weapon;
Count 12 — Sexual Assault With a Deadly Weapon; Count 13 — Open and Gross Lewdness
With Use of a Deadly Weapon; Count 14 — Open and Gross Lewdness With Use of a Deadly
Weapon; Count 15 — Robbery With Use of a Deadly Weapon; Count 16 — Robbery With Use
of a Deadly Weapon.

On September 11, 2008, the State charged filed an Information charging Petitioner as
follows: Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault,
Count 3 — First Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen
Years of Age, Count 5 — Sexual Assault, and Count 6 — First Degree Kidnapping. On
September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges as contained
in the Information. A Guilty Plea Agreement was filed in open court the same day.

On November 17, 2008, Petitioner was sentenced to the Nevada Department of
Corrections as follows: Count 1 — Life with the possibility of parole after one hundred twenty
(120) months, plus an equal and consecutive term of Life with the possibility of parole after
one hundred twenty {120) months; Count 2 — Life with the possibility of parole after one
hundred twenty (120) months, imposed consecutively to Count 1; Count 3 — Life with the
possibility of parole after sixty {(60) months, imposed consecutively to Count 2; Count 4 — Life

with the possibility of parole after three hundred (300) months, imposed consecutively to
2
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Count 3; Count 5 — Life with the possibility of parole after one hundred twenty (120) months,
imposed consecutively to Count 4; Count 6 — Life with the possibility of parole after sixty (60)
months, imposed consecutively to Count 5. Petitioner received one hundred sixty-three (163)
days credit for time served. The Judgment of Conviction was filed on November 25, 2008.
Petitioner did not pursue a direct appeal.

On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The
State filed its Response on January 11, 2010, The Court denied the Petition on January 19,
2010. The Findings of Fact, Conclusions of Law and Order were filed on March 25, 2010.

On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea. On May 22, 2023, the State filed its Response. On May 23, 2023, the Court
denied both Motions. The Findings of Fact, Conclusion of Law and Order were filed on May
31,2023.

On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (‘Petition”).
On August 3, 2023, the State filed its Response. On August 29, 2023, this Court denied the
Petition. The Findings of Fact, Conclusions of Law, and Order were filed on September 5,
2023.

On September 27, 2023, Petitioner filed a Motion to Compel Court to Deliver Justice
in Favor of Defendant. On October 3, 2023, the State filed its Response. That Motion is
currently pending.

On October 5, 2023, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Postconviction). The State responds as follows.

ARGUMENT
I THE PETITION IS PROCEDURALLY BARRED
a. Petitioner’s Claims Are Time-Barred Pursuant to NRS 34.726(1)

The Petition is time-barred because 1t was filed after the expiration of the one-year
deadline set forth in NRS 34.726. The mandatory provision of NRS 34.726(1) states:
i/

3
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Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within I year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, wirﬁ,in year
after the Supreme Court issues its remittitur. For the purposes of this subsection,

ood cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

(a)  That the delay is not the fault of the petitioner; and
(b}  That dismissal of the petition as untimely will unduly prejudice the
petitioner.

(emphasis added).

Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); sece Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

Here, Petitioner’s Judgment of Conviction was filed on November 25, 2008, and
Petitioner did not pursue a direct appeal. Consequently, Petitioner had until November 25,
2009 to file a timely Petition. The instant Petition was filed on October 5, 2023—nearly 14
years after that deadline. Therefore, absent a showing of good cause and prejudice, the Petition
must be dismissed as untimely. As the Petition is time-barred, with no good cause shown for
the delay, the State respectfully submits that the Petition must be summarily denied pursuant
to NRS 34.726(1).

b. The Petition is Successive Under NRS 34.810(2)

The Petition 1s also barred from consideration because it is successive, as Petitioner has
sought postconviction relief twice previously. Courts must dismiss successive post-conviction
petitions if a prior petition was decided on the merits and a petitioner fails to raise new grounds
for relief, or if a petitioner does raise new grounds for relief but failure to assert those grounds
in any prior petition was an abuse of the writ.

NRS 34.810(2) states:

A second or successive petition must be dismissed if the judge or
Justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits, or, if new
and different grounds are alleged, the judge or justice finds that the

4
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failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.

{emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds 1n a prior petition would constitute an abuse of the writ. Second or successive petitions
will only be decided on the merits if the petitioner can show good cause and prejudice. NRS
34.810(3); Lozada v. State, 110 Nev. 349, 338, 871 P.2d 944, 950 (1994}, sece also Hart v.
State, 116 Nev. 558, 563-64, 1 P.3d 969, 972 (2000) (holding that “where a defendant

previously has sought relief from the judgment, the defendant’s failure to identify all grounds
for relief in the first instance should weigh against consideration of the successive motion.”)
The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of

the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-98 (1991).

Here, Petitioner is re-raising claims of ineffective assistance of counsel that were
previously raised in his two previous petitions. These claims have been previously rejected on
their merits; thus, these claims are successive under NRS 34.810(2). These claims cannot be
considered by this Court 1n the absence of good cause and prejudice. NRS 34.810(3). As the
Petition is successive, with no good cause shown for re-raising prior claims, the State
respectfully submits that the Petition must be summarily denied pursuant to NRS 34.810(2).
/

/

5
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¢. Petitioner’s Claim of Cruel and Unusual Punishment is Waived Pursuant
to NRS 34.810(1)(a) and is Not Cognizable in a Habeas Petition
Petitioner’s claim that he has been subject to cruel and unusual punishment falls outside
the scope of permissible claims in a postconviction petition when the petitioner’s convictions
are the result of a guilty plea. Under NRS 34.810,

1. The court shall dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty
but mentally 11l and the petition 1s not based upon an allegation that the
plea was involuntarily or unknowingly entered or that the plea was
entered without effective assistance of counsel.

NRS 34.810(1)(a) (emphasis added). Further, substantive claims are beyond the scope of
habeas and waived. NRS 34.724(2)(a); Evans v. State, 117 Nev. 609, 64647, 29 P.3d 498,
523 (2001); Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994), disapproved
on other grounds, Thomas v. State, 115 Nev. 148,979 P.2d 222 (1999). As this claim is beyond

the scope of permissible claims due to Petitioner’s guilty plea, it cannot be considered by this
Court.

Further, in substance this claim does not actually concern the sentence Petitioner
received in this case, and 1s in reality an allegation of deplorable treatment while incarcerated.
Such a claim is not cognizable in a postconviction petition for writ of habeas corpus. See. e.g.,

Bowen v. Warden of Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984) (“We

have repeatedly held that a petition for writ of habeas corpus may challenge the validity of
current confinement, but not the conditions thereof.”).! Accordingly, this claim cannot be
considered by this Court.

d. The Procedural Bars are Mandatory

'Additionally, whatever legal form it takes, any allegation against the Nevada Department of Cerrections must be
responded to by the Nevada Attorney General’s Office, as the legal representative of that agency. See NRS
228.110{1)(a). Further, the Clark County District Attorney is only required to respond to post-conviction claims alleging
“that the conviction was obtained, or that the sentence was imposed, in violation of the Constitution of the United States
or the Constitution or laws of this State[.]” NRS 34.724(1).

6
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The Nevada Supreme Court has granted no discretion to the district courts regarding
whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has
emphatically and repeatedly stated that the procedural bars must be applied.

The district courts have a duty to consider whether post-conviction claims are
procedurally barred. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112
P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be ignored when properly
raised by the State.” Id. at 233, 112 P.3d at 1075. See also State v. Huebler, 128 Nev. 192,
197 n.2, 275 P.3d 91, 95 n.2 (2012) (“the time bar in NRS 34.726 is mandatory, not

discretionary.”).

Even “a stipulation by the parties cannot empower a court to disregard the mandatory
procedural detault rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003),
accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, tootnote 6

(2004) (concluding that a petition was improperly treated as timely and that a stipulation to
the petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the
district court should have denied [a] petition” because 1t was procedurally barred. Sullivan,
120 Nev. at 542, 96 P.3d at 765.

The district courts have zero discretion 1n applying the procedural bars because to allow
otherwise would undermine the finality of convictions. In holding that “[a]pplication of the
statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker

Court noted:

Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074.
Moreover, strict adherence to the procedural bars promotes the best interests of the

parties:
/
/

7
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At some point, we must give finality to criminal cases. Should we
allow [petitioner’s] post conviction relief proceeding to go forward,
we would encourage defendants to file groundless petitions for federal
habeas corpus relief, secure in the knowledge that a petition for post-
conviction relief remained indefinitely available to them. This
situation would prejudice both the accused and the State since the
interests of both the petitioner and the government are best served 1f
post-conviction claims are raised while the evidence is still fresh.

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).
II. PETITIONER HAS NOT SHOWN GOOD CAUSE AND PREJUDICE TO
OVERCOME THE PROCEDURAL BARS

All of Petitioner’s claims are subject to dismissal pursuant to NRS 34.726 and/or
34.810. Petitioner fails to establish the necessary cause and prejudice to justify ignoring the
statutory requirement to dismiss.

To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay
in filing his petition or for bringing new claims or repeating claims in a successive petition;
and (2) demonstrated undue or actual prejudice. See NRS 34.726(1); NRS 34.810(3). To
establish prejudice “a petitioner must show that errors in the proceedings underlying the
judgment worked to the petitioner’s actual and substantial disadvantage.” State v. Huebler,

128 Nev. 192, 197, 275 P.3d 91, 94-95 (2012). Further, a finding of prejudice sufficient to

disregard the procedural bars must be based upon prejudice sufficient to support a finding of

ineffective assistance of counsel. Crump v. Warden, 113 Nev. 293, 304-05, 934 P.2d 247, 254

(1997) (error which rises to the level of ineffective assistance of counsel establishes cause and
prejudice under NRS 34.810(1}(b)).

“To establish good cause, pefitioners must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003),
(emphasis added); see also Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003)

(“In order to demonstrate good cause, a petitioner must show that an impediment external to
the defense prevented him or her from complying with the state procedural default rules.”);

Pellegrini, 117 Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a
8
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physician’s declaration 1n support of a habeas petition were sufficient “good cause” to
overcome a procedural default). An external impediment could be “that the factual or legal
basis for a claim was not reasonably available to counsel, or that ‘some interference by
officials’ made compliance impracticable.” Id. (quoting, Murray v. Carrier, 477 U.S. 478, 488,
106 S. Ct. 2639, 2645 (1986)); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904 (citing
Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of

the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has held “appellants cannot attempt to manufacture good
cause.” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a “substantial
reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting
Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Excuses such as the lack of

assistance of counsel when preparing a petition, as well as the failure of trial counsel to forward
a copy of the file to a petitioner, do not constitute good cause. See Hood v. State, 111 Nev.
335, 890 P.2d 797 (1995); Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d
1303, 1306 (1988).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34

P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.2d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S. Ct. 1587, 1592 (2000).

To avoid procedural default under NRS 34.726 and NRS 34.810, a defendant has the

burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim in earlier proceedings or comply with the statutory requirements. NRS
34.726(1); NRS 34.810(3); State v. Bennet, 119 Nev. 589, 599, §1 P.3d 1, 8 (2003).

/

9
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Additionally, in order to demonstrate prejudice to overcome the procedural bars, a
defendant must show “not merely that the errors of [the proceeding] created possibility of
prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.” Hogan v Warden, 109 Nev. at 960, 860
P.2d at 716 (internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540,
545.

Here, Petitioner fails entirely to demonstrate or even address good cause. “[A]
petitioner’s explanation of good cause and prejudice for each procedurally barred claim must

be made on the face of the petition.” Chappell v. State, 137 Nev. 780, 787, 501 P.3d 935, 949

(2021). This failure to do so is fatal to his claims. As the Petition is procedurally barred with
no good cause shown, this Court must summarily dismiss the Petition.
I11. THE STATE AFFIRMATIVELY PLEADS LACHES

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years [elapses] between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of conviction...”

The Nevada Supreme Court observed in Groesbeck v. Warden, “[P]etitions that are filed many

years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction is final.”
100 Nev. 259, 679 P.2d 1268 (1984).
To invoke the presumption, the statute requires the State plead laches in its motion to dismiss
the petition. NRS 34.800(2). The State affirmatively pleads laches in the instant case.
Petitioner’s Judgment of Conviction was filed on November 25, 2008. Accordingly, the State
pleads laches pursuant to NRS 34.800(2) and seeks to avail itself of that statute’s rebuttable
presumption of prejudice.

As Petitioner’s Judgment of Conviction was filed nearly 15 years ago, the State would
be extremely prejudiced in its ability to conduct a retrial of Petitioner. Petitioner committed

these offenses between May 31, 2007 and May 18, 2008. If the State were forced to retry

10
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Petitioner, 1t would be tasked with locating witnesses who last testified in this matter 15 years

ago. The State’s contact information 1s surely out of date. Witnesses are likely to have died or

relocated. Petitioner has not and cannot show that a fundamental miscarriage of justice has

occurred in the proceedings, as required to rebut the presumption of prejudice to the State.

NRS 34.800(1)(b). Thus, this Court should summarily deny the instant Petition pursuant to the

doctrine of laches.

CONCLUSION

Based on the foregoing, the State respectfully requests that the Petition for Writ of

Habeas Corpus (Postconviction) be DENIED. The State also respectfully requests that its

Motion to Dismiss Pursuant to Laches be GRANTED.
DATED this _9th  day of October, 2023.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Karen Mishler
KAREN MISHLER
Chief Deputy District Attorney
Nevada Bar #013730

CERTIFICATE OF SERVICE

[ hereby certify that service of the above and foregoing was made this 9th day of

October, 2023, to:

km/sar/SVU

ROY TROST, aka Daisy Meadows, BAC#1027585
High Desert State Prison

PO BOX 650

Indian Springs, NV 89070

BY /s/Selma Rodriguez
Secretary for the District Attorney's Ottice
Special Victims Unit
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‘ 8| U.S. First Class Mail, pustuge pre-paid:

‘ 9 Address: , .

Clerk oF He Curt

‘ 10|| Sent to: , '

- " 200 (ewit Ave

} 12 ZCLC 1/7&5/ /A/L/

—

1 13 g?/fj

i 14 DECLARATION UNDER PENALTY OF PERJURY

i 15 The‘undersi:gned declares under penalty of perjury that he is. the

} 16 petitioner in the above-entitled action, and he, the defendant has read

17 the above CERTIFICATE OF SERVICE and that the information contained
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TRANSCRIPT ORDER
Read Instructions on Back
1. NAME 2. PHONE NUMBER 3. DATE
4. FIRM NAME
S.MAILING ADDRESS 6. CITY 7.STATE 8.21P CODE
9. CASE NUMBER 10. JUDGE DATES OF PROCEEDINGS
1. [ 12.
13, CASE NAME LOCATION OF PROCEEDINGS
14, [15.STATE
16. ORDER FOR
APPEAL (] crRIMINAL (] CRIMINAL JUSTICE ACT 7] BANKRUPTCY
] NON-APPEAL O cvie (] N FORMA PAUPERIS (] OTHER (Specify)
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[TJ GPENING STATEMENT (Plaintiff)
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PARTY RECEIVED TRANSCRIPT TOTAL DUE 0.00
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CIRCUIT RULE 33-1

CIVIL APPEALS DOCKETING STATEMENT;
PREBRIEFING SETTLEMENT CONFERENCES;
PREBRIEFING CASE MANAGEMENT CONFERENCES

(a) Civil Appeals Docketing Statement: Except as provided in section (b) below,
absent exigent circumstances, the appeliant/petitioner in each civil case shall complete and
submit to the district court upon the filing of the notice of appeal, or to this court upon the
filing of a petition for review, an original and one copy of the Civil Appeals Docketing
Statement on the form provided as From 6 in the Appendix of Forms Within 7 days of
service of the Civil Appeals Docketing Statement, appellee/respondent may file a response
with this court. Parties shall serve copies of the Civil Appeals Docketing Statement and
any response on all parties to the proceedings below. Appellant/petition shall attact to all
copies of the Civil Appeals Docketing Statement a copy of the order from which the appeal
is taken. Failure to comply with the rules may result in dismissal of an appeal or petition
in accordance with Cir. R. 42-1.

(b)  Cases in which Civil Appeals Docketing Statement not Required. The requirement
for filing a Civil Appeals Docketing Statement shall not apply to : (1) appeals or petitions
in which the appellant/petitioner is proceeding without the assistance of counsel or in which
the appellant is incarcerated; (2) appeals from actions filed under 28 USC § 2241,2254,
2255 (3) appeals permitted by the court under 28 USC § 1292(b); (4) petitions for a writ
under 28 USC § 1651; (5) petitions for review of Board of Immigration Appeals decision
under 8 USC § 1105(a); and (6) petitions for review and applications for enforcement of
National Labor Relations Board decisions under 29 USC § 160(e).

**NOTE: IF A CIVIL APPEALS DOCKETING STATEMENT WAS NOT FILED WITH

THE NOTICE OF APPEAL, APPELLANTS ARE DIRECTED TO FILE THE
STATEMENT WITH THE COURT OF APPEALS.
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MISSOURI DEPARTMENT OF HEALTH AND SENIOR SERVICES
BUREAL OF VITAL RECORDS

AFFIDAVIT FOR CORRECTION OF A BIRTH, DEATH, STATE FILE NUMBER ‘

7517'EP 1- REVIEW INSTRUCTIONS
PRINT or TYPE all information identifying the certificate and the item(s) to be corrected. Once an item is amended, it cannot be amended again unless by a
certified court order. This form must be: )
1. The original and fully completed affidavit (not a copy) and free of erasures, write-overs, and/or white-out;
2. Accompanied by documentary evidence that supports the indicated correction(s);
3. Signed in the presence of a notary public by an individual legally authorized, per 19 CSR 10-10, to make the correction;
4. Mailed to: DHSS - Bureau of Vital Records, 930 Wildwood Dr., Jefferson City, MO 65109
Affidavits that do not meet these requirements will be rejected. Some items are related and correcting one item may require the correction of other related
items. Some corrections are classified as major deficiencies, per 19_.CSR 10-10, and cannot be corrected by an Alfidavit for Correction. Such deficiencies
require a certified court crder to correct.
For more information on how to correct a vital record, see reverse for instructions, visit: hitp://www.health.mo.gov/vitalrecards, or call 573-751-6387.
STEP 2 - IDENTIFYING VITAL RECORD TO CORRECT
SELECT ONE: FULL NAME ON RECORD DATE OF BIRTH OR DEATH SELECT ONE
[ABIRTH FIRST MONTH DAY YEAR

DEATH [ FEMALE zﬂu [ UNKNOWN
[] FETAL DEATH
STEP 3 - ITEM(S) TO CORRECT (IF ITEM IS/SHOULD BE BLANK, PRINT/TYPE “BLANK")

ITEM N? ODITEM NAME INSTEAD OF SHOULD READ —_
/:u/ /{/QM&Y or? /{0}/ \ﬂ‘,’lrj/
Lecod /5T
ITEM NO. OR ITEM NAME INSTEAD OF SHOULD READ

v .

Hliddle Jawmes e

ITEM NO. OR ITEM NAME INSTEAD OF SHOULD READ

. — , ;7

Last 7 rost e adoss

ITEM NQO. OR ITEM NAME INSTEAD OF SHOULD READ

P 7 / —

Sefect one Alale Va3

ITEM NO. OR ITEM NAME INSTEAD OF SHOULD READ
ITEM NO. OR ITEM NAME INSTEAD QF SHOULD READ

STEP 4 - AFFIANT INFORMATION (SIGNED IN PRESENCE OF NOTARY)

AFFIANT'S FULL NAME RELATIONSHIP TO REGISTRANT
FIRST .3, MIDDLE 0 LAST (Z — .. )[
s N ,
hisy ‘nae. Sl eadinrs Reyistam
AFFIANT'S MAILING ADDRES:! 7 AFFJANT'S PHONE NUMBER

s
NUMBER AND STREET ANDIOR P.0, BOX oY __ S STATE / zp
P . s pa /R ,a /(/, 7 .y
JO27535 #0}:;{ /O:’b\-f('cos [ .Ln/lt‘ﬂ Jirings 770
SUBJECT TO THE PENALTY OF PERJURY, | DO SOLEMNLY DECLARE AND AFFIRM THAT | AM ELIGIBLE. PURSUANT TO CHAPTER 193, RSMO AND 19 CSA 10-10, TO CORRECT THE VITAL
RECORD IDENTIFIED ABOVE AND THAT THE INFORMATIGN IN THIS AFFIDAVIT FOR CORRECTION IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE. |

AFFIANT'S SIGNATURE (MUST BE SIGNED IN THE PRESENCE OF NOTARY) DATE (MM/DD/YY YY)
: oo O2n]
5 Tl o7-/0-83 Ut

NOTARY PUBLIC EMBOSSER SEAL STATE COUNTY
Nevada lar KK
SUBSCRIBED AND SWORN BEFORE ME, THIS USE RUBBER STAMP IN CLEAR AREA BELOW
Lo DAYOF' Ju\y 20 22,
NOTARY PUBLIC SIGNATURE Y MY COMMISSION HEATHER BACA COOK

P\ Notary Public, State of Nevada
3 No. 22-9918-01
My Appt. Exp. April 9, 2026

i Bara cwkl 19,202

NOTARY PUBLIC NAME (TYPED OR PRINTED)

FOR STATE USE ONLY
DATE PROCESSED

] APPROVED IF APPROVED, DOCUMENT(S) PROVIDED

[ REJECTED
IF REJECTED, REASON(S) FOR REJECTION/INSTRUCTIONS TO RESOLVE PROCESSED 8Y
DATE PROCESSED D APPROVED IF APPROVED, DOCUMENT{S) PROVIDED
[ REJECTED
IF REJECTED, REASON(S) FOR REJECTION/INSTRUCTIONS TO RESOLVE PROCESSED BY
MO 580-0845 (3-2021) SEE REVERSE FOR INSTRUCTIONS V8-4860
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case No. (USOO'To f)L{
Dept. No._ja>

3 M5 P 2 5g
e N LE STERNE
. . VHITE B i CoukTy cLerk
IN THES; JUDICIAL DISTRICT COURT OF THE QTATE OF NEVADA
: : __.DEPUTY
IN AND FOR THE COUNTY OF '/Z/ ne
¥ * & * &

In the Matter of the
Appllcatlon of

Ve 2

Petltloner,

R _CHANGING NAME

For Change of Name.

!
The Petition of Alflzy ; DODIF , seeking

an order from the Court changlng.ﬁés name to _JZzazjy’ Ckﬂﬂf

et e e e e

/Wandﬁwxjs" in place ot gLs present name, and proof

having been made to the satisfaction of the Court that notice
thereof was given as required by law, and no objections having
been filed by any person, and the Court being satisfied that
there is no reasonable objection vo Petitioner assuming the name
proposed,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the name of

Petitioner /Qﬂ’y lRas T is hereby changed to

DAL‘:\/ Lv Mpe mEAobow:' . IT IS SO ORDERED.
Dated this _ /S day of Jewr , 20 A& 3
District“@dthtﬁudge
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Electronically Filed
5/22/2023 7:47 AM
Steven D. Grierson

CLERK OF THE CO
orrs Pl i

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, REVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASENO: 08C247731
5206\7(91]%%4133 TROST, DEPT NO: XV
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER
MOTION TO WITHDRAW GUILTY PLEA AGREEMENT

DATE OF HEARING: MAY 23, 2023
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN E. VANBOSKERCK, Chief Deputy District
Attorney, and moves this Honorable Court for an order denying the Defendant’s Pro Per
Motion filed in the above-entitled matter.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached Points and Authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by tpis Honorable Court.

I | |
1
"
1

Case Numb@ F8C247731

o
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POINTS AND AUTHORITIES

2 STATEMENT OF THE CASE
3 On May 22, 2008, Roy J. Trost (Defendant) was charged by way of Criminzl Complaint
4 || with: Count 1 — Sexual Assault With 2 Minor Under Sixteen Years of Age, Count 2 — Burglary
5 || With Use of a Deadly Weapon, Count 3 and 4 — Coercion With Use of a Deadly Weapon,
6 || Counts 5 and 6 — First Degree Kidnapping With Use of a Deadly Weapon, Counts 7 and 8 —~
7 || Sexual Assault With Use of a Deadly Weapon, Count 9 — Sexual Assault, Count 10 and 11 -
8 | Open and Gross Lewdness, and Count 12 and 13 — Robbery With Use of a Deadly Weapon.
9 On July 31, 2008, the State filed an Amended Criminal Complaint, charging Defendant
10 || with Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault With
11 || Use of a Deadly Weapon, Count 3 — Battery With Use of a Deadly Weapon With Intent to
12 | Commit Sexual Assault With Substantial Bodily Harm, Count 4 — Sexual Assault With a
13 | Minor Under Sixteen Years of Age, Count 5 — Burglary With Use of a Deadly Weapon, Count
14 || 6 — Coercion With Use of a Deadly Weapon, Count 7 — Coercion With Use of a Deadly
15 || Weapon, Count 8 — First Degree Kidnapping With Use of a Deadly Weapon, Count 9 — First
16 || Degree Kidnapping With Use of a Deadly Weapon, Count 10 — Sexual Assault With a Deadly
17 || Weapon, Count 11 — Sexual Assault With a Deadly Weapon, Count 12 — Sexual Assault With
18 || 2 Deadly Weapon, Count 13 — Open and Gross Lewdness With Use of a Deadly Weapon,
19 || Count 14 — Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 — Robbery
20 || With Use of a Deadly Weapon, and Count 16 — Robbery With Use of'a Deadly Weapon.
21 On September 11, 2008, the State charged Defendant by way of Information with Count
22 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault, Count 3 — First
23 || Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen Years of Age,
24 || Count 5 — Sexual Assault, and Count 6 — First Degree Kidnapping.
25 | 17
26 || /Y
27 | /7
28 || /i
2
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On September 23, 2008, pursuant to negotiations, Defendant pled guilty to the charges

as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA),
in which both parties stipulated the Counts 1-3 will run consecutively to each other and Counts
4-6 will run consecutively to each other but both parties retain the right to argue whether the
two sets of counts would run concurrently or consecutively, was filed in open Court the same
day.

On November 7, 2008, Defendant was sentenced as to Count 1 — Life with the
possibility of parole after one hundred twenty (120) months, plus an equal and consecutive
term of Life with the possibility of parole after one hundred twenty (120) months; as to Count
2 — Life with the possibility of parole after one hundred twenty (120) months, Count 2 to run
consecutive to Count 1; as to Count 3 — Life with the possibility of parole after sixty (60)
months, Count 6 to run consecutive to Count 5. Defendant was further ordered to a special
sentence of lifetime supervision and register as a sex offender upon any release from custody.
Defendant was also given one hundred sixty-three (163) days credit for time served. The
Judgement of Conviction was filed on November 25, 2008,

On December 9, 2008, at the State’s request, the Court modified Defendant’s sentence
as to Count 4, making the sentence Life with the possibility of parole after two hundred forty
(240) months, instead of three hundred (300) months.

On November 10, 2009, Defendant filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction), Motion for appointment of counsel, and request for evidentiary hearing.
The State filed its response on January 11, 2010. The Court denied Defendant’s Petition for
Writ of Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of
Fact, Conclusions of Law and Order denying Defendant’s Petition for Writ of Habeas Corpus,

On April 6, 2011, Defendant filed a Pro Per.Motion to Withdraw Counsel. The matter
was heard and granted on April 19, 2011.

On May 1, 2023, Defendant filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea.

"
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ARGUMENT

I.  HARRIS REMAINS THE EXCLUSIVE REMEDY TO CHALLENGE A
GUILTY PLEA AFTER SENTENCING

Defendant offers various complaints that are not properly raised in a Motion to withdraw
a guilty plea. Defendant alleges that his plea was involuntary because his counsel did not
request a psychological evaluation and he was in no condition to enter a plea. Such a claim is
beyond the scope of a Motion to withdraw a guilty plea since a post-conviction Petition for a
Writ of Habeas Corpus is the exclusive remedy to challenge the validity of a guilty plea after
sentencing. Harris v. State, 130 Nev.437, 466, 329 P.3d 619, 628 (2014); NRS 34.724(2)(b).

As such the Motion must be denied.

Harris remains the exclusive remedy for challenging a guilty plea after sentencing. Id.
at 466, 329 P.3d. at 628. “Pursuant to NRS 34.724(2)(b), a post-conviction Petition for a Writ
of Habeas Corpus comprehends and takes the place of all other common-law, statutory, or
other remedies which have been available for challenging the validity of the conviction or
sentence, and must be used exclusively in place of them.” Id. at 443, 329 P.3d. at 626 (internal
quotations omitted).

Excepted from this exclusivity are remedies that are “incident to the proceedings in the
trial Court.” Id. (citing NRS 34.724(2)(a)). However, the Harris Court clearly stated, “that a
Motion is ‘incident to the proceedings in the trial Court” when it is filed prior to sentencing.”
Id., 130 Nev. at 437, 329 P.3d at 627. “Thus, a Motion to withdraw the guilty plea filed after
sentencing is niot ‘incident to the proceedings in the trial Court.” Id.

Because Defendant filed his Motion on May 1, 2023, almost ﬁﬁee;l years after being
sentenced, the Motion is not incident to the proceedings in the trial Court, as defined by the
Nevada Supreme Court. Thus, Defendant’s Motion is not cognizable as a freestanding claim
for relief, Therefore, Defendant’s only potential avenue for relief is a Petition for Writ of
Habeas Corpus.

"
1"
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II. THE COURT SHOULD NOT CONSTRUE THE MOTION AS
A HABEAS PETITITON

NRS 34.735 directs Defendants to file Petitions in a manner substantially consistent
with the form provided by that statute. Defendant has failed to comply with the statute’s
directive. He has failed to include in his Motion the date of the judgment of conviction, whether
or not he is currently serving a sentence under this case humber or any other, whether he
appealed from the judgment of conviction — and if not, why not — whether he has previously
filed any Petitions, applications, or Motions with respect to the judgment in this case, or
whether any Petition or appeal with respect to this judgment of conviction is pending in any
Court. Additionally, Defendant has filed a previous Habeas Petition. Treating this pleading as
a Habeas Petition would require consideration of the procedural bars, something Defendant
has neglected. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112 P.3d
1070, 1076 (2005) (District Courts have a duty to consider whether post-convicticn claims are
procedurally barred).

Defendant’s filing is not substantially consistent with the form provided by NRS
34,735. Therefore, this Court should decline to treat the Motion as a Habeas Petition. Should
this Court opt to treat Defendant’s Motion as a Petition and desires a response from the State,
the Court should issue an order directing response and give the State 45 days to response as
required by NRS 34.7745(1).

/!
1
1
i
H
i
i
i
I
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CONCLUSION
Based on the foregoing reasons, Defendant’s Motion to Withdraw Guilty Plea
Agreement should be DENIED.
DATED this 22" day of May, 2023.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #10539

BY /s/ Jonathan Vanboskerck
ATHA
Deputy District Attorney
Nevada Bar #006528

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 22™ day of May,
2023, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ROY JAMES TROST, BAC# 1027585

HIGH DESERT STATE PRISON
P. 0. BOX 650
INDIAN SPRINGS, NV 89070

BY /s/E. Goddard
Secretary — District Attorney’s Office
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Electronically File
06/28/2023 5.01 P

CLERK, OF THE COUR

PPOW

DISTRICT COURT

CLARK COUNTY, NEVADA
3\
Roy James Trost,
Petitioner, Case No: A-23-873087-W
Department 15
VS. >
State of Nevada,
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
y,

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
June 28, 2023. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34,360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

August 29, 2023 at 8:30 am
Calendar on T tayot 2L atthre-totroT

O CIOCK Tor-further-proceetdimes.

Dated this 28th day of June, 2023

/)ﬁ@é/m///
District Coﬂudge O

CFE BDC BEES6 6945
Joe Hardy
District Court Judge
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CSERV

Roy Trost, Plaintiff(s)

VS.

State of Nevada, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-23-873087-W

DEPT. NO. Department 15

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 6/29/2023

Roy Trost

#1027585

HDSP

P.O. Box 650

Indian Springs, NV, §9070

104




O 00 N3 O W W N

00 N N L B W N = O VNN R WD~ O

Electronically Filed
5/22/2023 7:35 AM
Steven D. Grierson

_ ‘ CLERK OF THE CO
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565 ’
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
s CASENO: 08C247731
ROY JAMES TROST, _
#2679137 DEPTNO: XV
Defendant.

STATE'S RESPONSE TO DEFENDANT'S PRO PER
MOTION TO APPOINT COUNSEL

DATE OF HEARING: MAY 23, 2023
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Response to Defendant's Pro Per
Motion to Appoint Counsel.

This Response is made and based upon all the papers and pleadings on file herein, the
attached Points and Authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On May 22, 2008, Roy J. Trost (Defendant) was charged by way of Criminal Complaint
with: Count 1 — Sexual Assault With a Minor Under Sixteen Years of Age, Count 2 — Burglary
With Use of a Deadly Weapon, Count 3 and 4 — Coercion With Use of a Deadly Weapon,
Counts 5 and 6 — First Degree Kidnapping With Use of a Deadly Weapon, Counts 7 and 8 —
Sexual Assault With Use of a Deadly Weapon, Count 9 — Sexual Assault, Count 10 and 11 -
Open and Gross Lewdness, and Count 12 and 13 — Robbery With Use of a Deadly Weapon.

On July 31, 2008, the State filed an Amended Criminal Complaint, charging Defendant
with Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault With
Use of a Deadly Weapon, Count 3 — Battery With Use of a Deadly Weapon With Intent to
Commit Sexual Assault With Substantial Bodily Harm, Count 4 ~ Sexual Assault With a
Minor Under Sixteen Years of Age, Count 5 — Burglary With Use of a Deadly Weapon, Count
6 — Coercion With Use of a Deadly Weapon, Count 7 — Coercion With Use of a Deadly
Weapon, Count 8 — First Degree Kidnapping With Use of a Deadly Weapon, Count 9 — First
Degree Kidnapping With Use of a Deadly Weapon, Count 10 — Sexual Assault With a Deadly
Weapon, Count 11 — Sexual Assault With a Deadly Weapon, Count 12 — Sexual Assault With
a Deadly Weapon, Count 13 — Open and Gross Lewdness With Use of a Deadly Weapon,
Count 14 — Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 — Robbery
With Use of a Deadly Weapon, and Count 16 — Robbery With Use of a Deadly Weapon.

On September 11,2008, the State charged Defendant by way of Informaticn with Count
1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault, Count 3 — First
Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen Years of Age,
Count 5 ~ Sexual Assault, and Count 6 — First Degree Kidnapping.

I
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On September 23, 2008, pursuant to negotiations, Defendant pled guilty to the charges
as contained in the Informatim} filed September 11, 2008. The Guilty Plea Agreement (GPA),
in which both parties stipulated the Counts 1-3 will run consecutively to each other and Counts
4-6 will run consecutively to each other but both parties retain the right to argue whether the
two sets of counts would run concurrently or consecutively, was filed in open Court the same
day.

On November 7, 2008, Defendant was sentenced as to Count 1 — Life with the
possibility of parole after one hundred twenty (120) months, plus an equal and consecutive
term of Life with the possibility of parole after one hundred twenty (120) months; as to Count
2 — Life with the possibility of parole after one hundred twenty (120) months, Count 2 to run
consecutive to Count 1; as to Count 3 — Life with the possibility of parole after sixty (60)
months, Count 6 to run consecutive to Count 5. Defendant was further ordered to a special

sentence of lifetime supervision and register as a sex offender upon any release from custody.

Defendant was also given one hundred sixty-thrée‘(l63) days credit for time served. The .

Judgement of Conviction was filed on November 25, 2008.

On December 9, 2008, at the State’s request, the Court modified Defendant’s sentence
as to Count 4, making the sentence Life with the possibility of parole after two hundred forty
(240) months, instead of three hundred (300) months.

On November 10, 2009, Defendant filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction), Motion for Appointment of Counsel, and request for evidentiary hearing.
The State filed its response on January 11, 2010. The Court denied Defendant’s Petition for
Writ of Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of
Fact, Conclusions of Law and Order denying Defendant’s Petition.

- On April 6, 2011, Defendant filed a Pro Per Motion to Withdraw Counsel. The matter
was heard and granted on April 19, 2011. |

On May 1, 2023, Defendant filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea. ’ft'

I
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ARGUMENT

Defendant requests this Court appoint counsel on his behalf. Motion for Appointment
of Counsel 2-3. Under the U.S. Constitution, the Sixth Amendment provides no right to
counsel in post-conviction proceedings. Coleman v. Thompson, 501 U.S. 722,752,111 S. Ct.
2546, 2566 (1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the

Nevada Supreme Court similarly observed “[t]he Nevada Constitution...does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right
to counsel provision as being coextensive with the Sixth Amendment to the United States
Constitution.” McKague held that with the exception of NRS 34.820(1)(a) (entitling appointed
counsel when Petitioner is under a scntence of death), one does not have “any constitutional
or statutory right to counsel at all” in post-conviction proceedings. Id. at 164,912 P.2d at 258.

The Nevada Legislature has given Courts the discretion to appoint post-conviction
counsel so long as “the Court is satisfied that the allegation of indigency is true and the Petition
is not dismissed summarily.” NRS 34.750. This statute states in relevant part:

A Petition may allege that the Petitioner is unable to pay the costs of the

proceedings or to employ counsel. If the Court is satisfied that the allegation of

indigency is true and the Petition is not dismissed summarily, the Court may

appoint counsel to represent the Petitioner. In making its determination, the

Court may consider, among other things, the severity of the consequences facing

the Petitioner and whether:

(a) The issues presented are difficult;

(b) The Petitioner is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.

NRS 34.750(1). As contemplated by the statute, the Court may consider appointing counsel if
the Defendant is indigent and if the Petition is not summarily dismissed. A Petition can be
summarily dismissed where the Petitioner’s claims are conclusory, without specific factual
allegations, or are belied by the record.

1
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Defendant cites no authority for appointment of counsel in a post-conviction setting to
assist with a Motion to withdraw plea. Motion for Appointment of Counsel 1-3. As such the
Court lacks authority to appoint counsel and the Motion should be denied. Shculd the Court
construe the Motion to withdraw plea as a Habeas Petition the request for counsel should still
be denied because the factors of NRS 34.750(1)(a)-(c) do not warrant appointment of counsel.

Defendant complains that his plea was involuntary because his counsel did not request
a psychological evaluation and he was in no condition to enter a plea. Motion to Withdraw
Plea 2-3. However, Defendant has failed to demonstrate how this issue is difficult. Moreover,
Counsel is not necessary to proceed with discovery. Defendant argues “[Defendant], by reason
of her incarceration, cannot investigate, take depositions, or otherwise discover evidentiary
materials on his own accord.” Motion for Appointment of Counsel 1. However, Defendant has
failed to explain what such discovery would be necessary for the Motion to Withdraw.

Defendant is able to comprehend the proceedings. Defendant argues that “the
substantive issues and procedural matters in this case are too complex for [Defendant’s]
comprehension and abilities. Id. However, in the Motion to Withdraw Defendant states that
he knows now from the legal research he has conducted that he should not have signed the
plea for his case. Motion to Withdraw 3. Because Defendant is able to conduct legal research,
he should be able to comprehend the proceedings. Moreover, Defendant provides reasoning
as to why he believes he is innocent as to counts one (1) and four (4) further showing that he
has the ability to comprehend the proceedings.

H
I
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CONCLUSION

Based on the arguments as set forth above, the State respectfully requests that the Court

DENY Defendant’s Motion for the Appointment of Counsel.
DATED this 22" day May, 2023.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Jonathan Vanboskerck

JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #6528

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 22™ day of May,

2023, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

ROY JAMES TROST, BAC# 1027585

HIGH DESERT STATE PRISON
P. 0. BOX 650
INDIAN SPRINGS, NV 89070

BY /s/E. Goddard
Secretary — District Attorney’s Otlice
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STEVEN B. WOLFSON
2 | Clark County District Attorney
Nevada Bar #001565
3 || JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
4 || Nevada Bar #006528
200 Lewis Avenue
5 I Las Vegas, Nevada 89155-2212
(702) 671-2500
6 || Attorney for Plaintiff
7 DISTRICT COURT
8 CLARK COUNTY, NEVADA
9
10 THE STATE OF NEVADA,
0 Plaintiff,
CASE NO: A-23-873087-W
12 TV 08C247731
ROY JAMES TROST, )
13 || aka Daisey Meadows, DEPTNO: XV
#2679137
14
Defendant.
15
16 STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
17 WRIT OF HABEAS CORPUS (POST-CONVICTION)
18 DATE OF HEARING: AUGUST 29, 2023
19 TIME OF HEARING: 8:30 AM
20 The State of Nevada, by STEVEN B. WOLFSON, Clark County District Attorney,
21 || through JONATHAN E. VANBOSKERCK, Chief Deputy District Attorney, hereby submits
22 | the attached Points and Authorities in this State’s Response to Defendant’s Petition For Writ
23 || Of Habeas Corpus (Post-Conviction).
24 This Response is made and based upon all the papers and pleadings on file herein, the
25 || attached points and authorities in support hereof, and oral argument at the time of hearing, if
26 || deemed necessary by this Honorable Court.
27 )/
28 | //
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On May 22, 2008, Roy J. Trost (“Petitioner”) was charged by wey of Criminal
Complaint with: Count 1 - Sexual Assault With a Minor Under Sixteen Years of Age, Count
2 — Burglary With Use of a Deadly Weapon, Count 3 and 4 — Coercion With Use of a Deadly
Weapon. Counts 5 and 6 — First Degree Kidnapping With Use of a Deadly Weapon, Counts 7
and 8 — Sexual Assault With Use of a Deadly Weapon, Count 9 — Sexual Assault, Count 10
and 11 — Open and Gross Lewdness, and Count 12 and 13 - Robbery With Use of a Deadly
Weapon.

On July 31, 2008, the State filed an Amended Criminal Complaint, charging Petitioner
with Count 1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault With
Use of a Deadly Weapon, Count 3 — Battery With Use of a Deadly Weapon With Intent to
Commit Sexual Assault With Substantial Bodily Harm, Count 4 — Sexual Assault With a
Minor Under Sixteen Years of Age, Count 5 — Burglary With Use of a Deadly Weapon, Count
6 — Coercion With Use of a Deadly Weapon, Count 7 — Coercion With Use of a Deadly
Weapon, Count 8 — First Degree Kidnapping With Use of a Deadly Weapon, Count 9 — First
Degree Kidnapping With Use of a Deadly Weapon, Count 10 — Sexual Assault With a Deadly
Weapon, Count 11 — Sexual Assault With a Deadly Weapon, Count 12 - Sexual Assault With
a Deadly Weapon, Count 13 — Open and Gross Lewdness With Use of a Deadly Weapon,
Count 14 — Open and Gross Lewdness With Use of a Deadly Weapon, Count 15 — Robbery
With Use of a Deadly Weapon, and Count 16 — Robbery With Use of a Deadly Weapon.

On September 11, 2008, the State charged Petitioner by way of Information with Count
1 — Sexual Assault With Use of a Deadly Weapon, Count 2 — Sexual Assault, Count 3 — First
Degree Kidnapping, Count 4 — Sexual Assault With a Minor Under Sixteen Years of Age,
Count 5 — Sexual Assault, and Count 6 — First Degree Kidnapping.

On September 23, 2008, pursuant to negotiations, Petitioner pled guilty to the charges
as contained in the Information filed September 11, 2008. The Guilty Plea Agreement (GPA),

in which both parties stipulated that Counts 1-3 will run consecutively to each other and

2
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Counts 4-6 will run consecutively to each other but both parties retain the right to argue
whether the two sets of counts would run concurrently or consecutively, was filed in open
court the same day.

On November 7, 2008, Petitioner was sentenced as to Count 1 — Life with the possibility
of parole after one hundred twenty (120) months, plus an equal and consecutive term of Life
with the possibility of parole after one hundred twenty (120) months; as to Count 2 — Life with
the possibility of parole after one hundred twenty (120) months, Count 2 to run consecutive to
Count 1; as to Count 3 — Life with the possibility of parole after sixty (60) months, Count 6 to
run consecutive to Count 5. Petitioner was further ordered to a special sentence of lifetime
supervision and register as a sex offender upon any release from custody. Petitioner was also
given one hundred sixty-three (163) days credit for time served. The Judgement of Conviction
(“JOC™) was filed on November 25, 2008.

On December 9, 2008, at the State’s request, the Court modified Petitioner’s sentence
as to Count 4, making the sentence Life with the possibility of parole after two hundred forty
(240) months, instead of three hundred (300) months.

On November 10, 2009, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction), Motion for Appointment of Counsel, and Request for Evidentiary Hearing. The
State filed its response on January 11,2010. The Court denied Petitioner’s Petition for Writ of
Habeas Corpus on January 19, 2010. On March 25, 2010, the Court filed a Finding of Fact,
Conclusions of Law and Order denying Petitioner’s Petition for Writ of Habeas Corpus.

On April 6, 2011, Petitioner filed a Pro Per Motion to Withdraw Coursel. The matter
was heard and granted on April 19, 2011.

On May 1, 2023, Petitioner filed a Motion for Appointment of Attorney and a Motion
to Withdraw Plea. On May 22, 2023, the State filed its Response to Petitionzr’s Motion for
Appointment of Attorney and an Opposition to Petitioner’s Motion to Withdraw Plea. On May
23, 2023, the court denied Petitioner’s Motion for Appointment of Attorney and Motion to
Withdraw Plea. On May 31, 2023, the court filed a Finding of Facts, Conclusion of Law and

Order for Petitioner’s Motion for Appointment of Attorney and Motion to Withdraw Plea.

3
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|
1 On June 28, 2023, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
2 || On July 6, 2023, Petitioner filed a Motion to Change Gender Sex/Marker ir. Judgement of
3 || Conviction. On July 27, 2023, the district court granted this motion.
4 ARGUMENT
5| L PETITIONER’S CLAIMS ARE PROCEDURALLY BARRED.
6 A. Application Of The Procedural Bars Are Mandatory
7 The Nevada Supreme Court has granted no discretion to the district courts regarding
8 || whether to apply the statutory procedural bars. Instead, the Nevada Supreme Court has
9 || emphatically and repeatedly stated that the procedural bars must be applied.
10 The district courts have a duty to consider whether post-conviction claims are
11 || procedurally barred. State v. Eighth Judicial District Court (Riker), 121 Nev. 225, 234, 112
12 || P.3d 1070, 1076 (2005). Riker held that the procedural bars “cannot be ignored when properly
13 || raised by the State.” Id. at 233, 112 P.3d at 1075. Accord, State v. Huebler, 128 Nev. 192, 197,
14 |1 275 P.3d 91, 94-95, footnote 2 (2012), cert. denied, 568 U.S. 1147, 133 S.Ct. 988 (2013)
15 [ (“under the current statutory scheme the time bar in NRS 34.726 is mandatory, not
16 || discretionary” (emphasis added)).
17 Even *a stipulation by the parties cannot empower a court to disregard the mandatory
18 procedural default rules.” State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003);
19 || accord, Sullivan v. State, 120 Nev. 537, 540, footnote 6, 96 P.3d 761, 763-64, footnote 6
20 || (2004) (concluding that a petition was improperly treated as timely and that a stipulation to ‘
21 | the petition’s timeliness was invalid). The Sullivan Court “expressly conclude[d] that the
22 | district court should have denied [a] petition” because it was procedurally barred. Sullivan,
23 || 120 Nev. at 542, 96 P.3d at 765.
24 The district courts have zero discretion in applying the procedural bars because to allow
25 | otherwise would undermine the finality of convictions. In holding that “[a]pplication of the
26 |l statutory procedural default rules to post-conviction habeas petitions is mandatory,” the Riker
27 || Court noted: |
28 | //
4
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time wken a
criminal conviction is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074.

Moreover, strict adherence to the procedural bars promotes the best intercsts of the

parties:

At some point, we must give finality to criminal cases. Should we
allow [petitioner’s] post-conviction relief proceeding to go forward,
we would encourage defendants to file groundless petitions for federal
habeas corpus relief, secure in the knowledge that a petition for post-
conviction relief remained indefinitely available to them. This
situation would prejudice both the accused and the State since the
interests of both the petitioner and the government are best served if
post-conviction claims are raised while the evidence is still fresk.

Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989) (citations omitted).

B. Claims Must Be Dismissed For Being Successive

Petitioner’s Petition is procedurally barred because it is successive. NRS 34.810(2)

reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grouncfs for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added). Second or successive petitions are petitions that either fail to allege new or
different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that the petitioner’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and

prejudice. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, §71 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
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a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995). In other words,

if the claim or allegation was previously available with reasonable diligence, it is an abuse of

the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-498 (1991).

Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112 P.3d at 1074.

Petitioner’s first claim is largely illegible. Although the Petition is illegible it seems as
though Petitioner is claiming that his counsel was ineffective for failure to request a
psychological evaluation for him and for failure to challenge the evidence supporting the
conviction.! Petition 6-7. On November 10, 2009, Petitioner filed a Petition for Writ of Habeas
Corpus in which he argued that his counsel was ineffective. Petition for Writ of Habeas Corpus
November 10, 2009, p 7-8. However, unlike Petitioner’s instant Petition he did not argue
ineffective assistance of counsel for his failure to request a psychological evaluation for
Petitioner or due to ineffectiveness related to challenging the evidence supporting his
conviction. On March 22, 2010, this court denied Petitioner’s Petition for ineffective
assistance of counsel which was filed in 2009. Findings of Fact, Conclusion of Law and Order
7-10. Petitioner could have raised his current claims for ineffective assistance of counsel in
his prior Petition but did not. As such, Petitioner’s claim for ineffective assistance of counsel
is an abuse of the writ. Thus, it should be denied.

C. Time Barred Under NRS 34.726(1)

Petitioner’s Petition is time barred with no good cause shown for delay. Pursuant to

NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

" Because Petitioner’s writing is so illegible it is difficult to say with certainty whether this is exactly what Petitioner is
arguing.

6
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The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (20C1). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run trom
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two deys late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Petitioner’s claims are time barred pursuant to NRS 34.726(1). Petiticner’s JOC was
filed on November 25, 2008, and Petitioner never filed a direct appeal. The instant Petition
was filed on June 28, 2023. As such, more than one year has elapsed since entry of Petitioner’s
JOC. Thus, Petitioner’s claim is barred under NRS 34.726(1) and should be dismissed.

D. The State Affirmatively Pleads Laches

NRS 34.800(2) creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding 5 years [elapses] between the filing of a judgment of conviction, an order imposing
a sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction.” The Nevada Supreme

Court observed in Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984), how

“petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system’ and that “[t]he necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.” To invoke NRS 34.800(2)’s presumption of
prejudice, the statute requires that the State specifically plead laches.

Petitioner’s JOC was filed on November 25, 2008, and no direct appeal was filed.
Petitioner filed the instant Petition on June 28, 2023. Therefore, more than five years have
elapsed since Petitioner’s JOC was filed and the filing of Petitioner’s instant Petition.

Accordingly, the State affirmatively pleads laches in this case. In order to overcome the

7
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presumption of prejudice to the State, Petitioner has the heavy burden of proving a
fundamental miscarriage of justice. See Little v. Warden, 117 Nev. 845, 853, 34 P.3d 540,
545 (2001); Mitchell v. State, 122 Nev. 1269, 1273-74, 149 P.3d 33, 36 (2006). To overcome

the presumption of prejudice to the State in responding to the petition, the petitioner must
show that “the petition is based upon grounds of which the petitioner could not have had
knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the
State occurred.” “Chappell v. State, 137 Nev. 780, 803, 501 P.3d 935, 960 (202'1), cert. denied,
214 L. Ed. 2d 184, 143 S. Ct. 377 (2022). All of Petitioner’s claims could have been raised in

- a'previous proceeding. Accordingly, this"Court should dismiss this pefition pursuant to NRS

34.800(2).
I. PETITIONER FAILS TO DEMONSTRATE GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

Under NRS 34.726, to overcome the procedural bars, a petitioner must demonstrate:
for the purposes of this subsection, good cause for delay exists if the petitioner demonstrates
to the satisfaction of the court: (a) That the delay is not the fault of the petitioner; and (b) That
dismissal of the petition as untimely will unduly prejudice the petitioner. To overcome
procedural bars under NRS 34.810, a petitioner must demonstrate: (1) good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) undue or actual prejudice. NRS 34.810(3).

“To establish good cause, petitioners must show that an impedim~ent external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
i‘mpediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003),
rehearing denied, 120 Nev. 307, 91 P.3d 35 cert. denied, 543 U.S. 947, 125 S.Ct. 358 (2004);
see also, Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503, 506 (2003) (“In order to

demonstrate good cause, a petitioner must show that an impediment external to the defense
prevented him or her from complying with the state procedural default rules”); Pellegrini, 117

Nev. at 887, 34 P.3d at 537 (neither ineffective assistance of counsel, nor a physician’s
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declaration in support of a habeas petition were sufficient “good cause™ "0 overcome a
procedural default, whereas a finding by the Supreme Court that a defendan: was suffering
from Multiple Personality Disorder was). An external impediment could be “that the factual
or legal basis for a claim was not reasonably available to counsel, or that ‘some interference

by officials” made compliance impracticable.” Id. (quoting Murray v. Carrier. 477 U.S. 478,

488,106 S.Ct. 2639, 2645 (1986)); see also, Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing
Harris v. Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)).

The Nevada Supreme Court has held that, “appellants cannot attempt to manufacture
good causel.]” Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there must be a
“substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251, 71 P.3d at
506; (quoting, Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989), superseded by

statute as recognized by, Huebler, 128 Nev. at 197, 275 P.3d at 95, footnote 2). Excuses such
as the lack of assistance of counsel when preparing a petition as well as the failure of trial
counsel to forward a copy of the file to a petitioner have been found not to constitute good
cause. Phelps v. Dir. Nev. Dep’t of Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988),
supcrscded by statute as recognized by, Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140, 1145
(2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995).

Petitioner fails to address good cause. His failure to do so should be treated as an
admission that he cannot demonstrate good cause. District Court Rules (DCR) Rule 13(2);
Eighth Judicial District Court Rules (EDCR) Rule 3.20(b); Polk v. State, 126 Nev. 180, 184-
186, 233 P.3d 357, 360— 361 (2010). Further, he should be precluded from doing so in any
reply as allowing him to do so would deny the State of any opportunity to address his

arguments. See, Righetti v. Eighth Judicial District Court, 133 Nev. 42, 47, 388 P.3d 643, 648

(2017) (declining to adopt a rule that “rewards and thus incentivizes less than forthright
advocacy™). Regardless, Petitioner cannot demonstrate good cause because all facts and law
necessary to raise this complaint were available at the appropriate time. Also, Petitioner does
not attempt to establish an impediment external to the defense. Therefore, this Court should

find that Petitioner fails to establish good cause.

9
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III. INSUFFICIENT PREJUDICE TO IGNORE PETITIONER’S PROCEDURAL

DEFAULT

Even if Petitioner was able to establish good cause, both good cause and actual
prejudice are required to avoid procedural default and Petitioner cannot demonstrate prejudice.
To overcome the procedural bars, a petition must: (1) demonstrate good cause for delay in
filing his petition or for bringing new claims or repeating claims in a successive petition; and
(2) demonstrated undue or actual prejudice. NRS 34.726(1); NRS 34.810(3).6. Prejudice exists
where “‘errors in the proceedings underlying the judgment worked to the petition’s actual and
substantial disadvantage.” Harris v. State, 133 Nev. 683, 691, 407 P.3d 348, 355 (Nev. App.
2017); State v. Huebler, 128 Nev. 192, 197, 275 P.3d 91, 95 (2012) cert. denied, 571 U.S. |

133 S.Ct. 988 (2013). To demonstrate the prejudice required to overcome the procedural bars,
a defendant must show “not merely that the errors of [the proceeding] created possibility of
prejudice, but that they worked to his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.” Hogan, 109 Nev. at 960, 860 P.2d at 716
(internal quotation omitted), Little v. Warden, 117 Nev. 845, 853, 34 P.3d 549, 545. Further,

a finding of prejudice sufficient to disregard the procedural bars must be based upon prejudice

sufficient to support a finding of ineffective assistance of counsel. Crump v. Warden, 113 Nev.

293, 304-05, 934 P.2d 247, 254 (1997) (error which rises to the level of ineffective assistance
of counsel establishes cause and prejudice under NRS 34.810(1)(b)).

All of Petitioner’s claims are naked assertions suitable only for stmmary denial.

Hargrove v, State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984) (“Bare” and “naked”

allegations are not sufficient to warrant post-conviction relief, nor are those bel:ed and repelled
by the record). To the extent Petitioner alleges ineffective assistance of counsel for failure to
request a psychological evaluation for Petitioner, the claim fails due to Petitioner’s failure to
demonstrate what such an evaluation would have shown. Molina v. State, 120 Nev. 185,

192, 87 P.3d 533, 538 (2004) (A defendant who contends his attorney was ineffective

because he did not adequately investigate must show how a better investigation would have

rendered a more favorable outcome probable). To the extent Petiioner alleges
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ineffectiveness related to challenging the evidence supporting the conviction, he cannot

demonstrate prejudice since he personally opted to admit the charges. See, Woods v.
State, 114 Nev. 468, 477,958 P.2d 91, 97 (1998); Reuben C. v. State, 99 Nev. 845, 845-
46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684, 687, 462 P.2d 756, 758
(1969).

Petitioner argues that his due process rights were violated on the premise that he

was tortured for being tried as a male when he currently identifies as a female. Petition
8. This claim is a naked assertion pursuant to Hargrove and is not supported by citation
to authority or cogent argument and is thus suitable only for summary denial. Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his
arguments with relevant authority and cogent argument; “issues not so presented need
not be addressed”). Thus, Petitioners claims should be denied.

CONCLUSION

Based on the foregoing reasons, Petitioner’s Petition for Writ of Habeas Corpus should
be DENIED.
DATED this 3rd day of August, 2023.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/Jonathan E. VanBoskerck
JONATHAN E. VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528
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1 CERTIFICATE OF SERVICE
2 I hereby certify that service of the above and foregoing was made this 3rd day of
3 || AUGUST 2023, to:
4 ROY TROST, aka Daisy Meadows,
BAC#1027585
5 HIGH DESERT STATE PRISON
P.O. BOX 650
6 INDIAN SPRINGS, NV 89070
7
BY /s/ Howard Conrad
8 Secretary for the District Attorney's Office
9 Special Victims Unit
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Case No

A2 873007 FILED
JUN 28 2023

Dept. No........ ... 8*( % .

IN THE ....Q.7...... JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF..C fa/.

s, Koy James. st A ﬂa/y/fe«a@u

Petitioner,

PETITION FOR WRIT
OF HABEAS CORPUS

% 5&‘/’;0/5 /UCUQO{A (POSTCONVICTION)

Respondent.

INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. 1€ you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections.

(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence.

(6) You must allege specific facts supporting the claims in the petition you file secking relief from any conviction
or sentence. Failure 1o allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counse] was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be matled to the respondent, one copy to
the Attorney General's Office, and one copy to the district attorney of the county in which you were convicted or to
the onginal prosecutor if you are challenging your original conviction or sentence. Copies must conform in ail
particulars to the original submitted for filing.

PETITION

. . v . . i' r
% 2. Name and location of court which entered the judgment of conviction under attack: ... ﬁ/?ﬂé’)(xf

Q. Cwﬁf(/(tf4&(uw§//l/\/

3. Date of judgment of conviction:
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{b) If sentence is death, state any date upon which execution is scheduled:....

6. Are you presently serving a sentence for a conviction other than the conviction under attack in this mation?

7. Nature of offense involved in conviction being challenged je)ﬂ PZ ....... Jef"ddd(a

Ui o a. jw(d/ (,A/zgaﬂog;}/( 7%7 .........................................................................

8. What was your plea? (check one)

(a) Not guilty ........

@)Euihy

(c) Guilty but mentally ill ........

(d) Nolo contendere ........

9. If you entered a plea of guilty or guilty but mentally ill to one count of an indictment or information, and a
plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally i | was

NEOtiated, BIVe AELAIIS: ..........c.. vt

11. Did you testify at the trial? Yes ........ No

/ !
12. Did you appeal from the judgment of conviction? Yes No

13. If you did appeal, answer the f'ollowing

(c) Result: ........ %" 71X

(d) Date of result:

(Attach copy of order or decision, if available.)
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..........................................................................................................................................................................................

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously filed any
petitions, applications or motions with respect to this judgment in any court, state or federal? Yes ........ No )/
16. If your answer to No. 15 was “yes,” give the following information:

(8) (1) NBME OF COUMT: ..ottt et ettt e es e ereee e e et st asess et et eeeesss s st e s en s seeses s eossee oo

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No ........

(5) RESUIL: 1ottt oo

(b) As to any second petition, application or motion, give the same information:

(1) Name of court:

(4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No........

(5) Result:

(c) As to any third or subsequent additional applications or motions, give the same information as above, list

them on a separate sheet and attach,
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any
petition, application or motion?
(1) First petition, application or motion? Yes ........ No

Citation or date of decision:

{2) Second petition, application or motion? Yes ........ No ...
Citation or date of deciSIOn: ............o.c.coovieviie e

(3) Third or subsequent petitions, applications or motions? Yes ........ No ...
Citaticn or date of deciSIOn: ............ooooevoivivioeoeoo

(€) If you did not appcal from the adverse action on any petition, application or motion, explain briFﬂy why vou
did not. (You must relate specific facts in response o this question. Your response may be included on paper which

is 8 1/2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in

BENEHR. .o e
17. Has any ground being raised in this petition been previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any other postconviction proceeding? If so, identify:

(a) Which of the grounds is the same:

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in response o this
question. Your response may be included on paper which is 8 172 by 11 inches attached to the petition  Your

response may not exceed five handwritten or typewritten pages in length.)

18. If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or federal, list briefly what grounds were not so presented.
and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your

response may be included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may nol

exceed five handwritten or typewritten pages in length.)
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19. Are you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? if so, state briefly the reasons for the delay. (You must relate specific facts in
respense to this question. Your response may be included on paper which is 8 1/2 by 11 inches attached to the

petition. Y our response may not exceed five handwritten or typewritten pages in length.) ...........coccoevvieveeciivcecee e,

. Give the name of each anorney who represented you in the proceeding resulting in your conviction and on

direct appeal: ...... \)6 ff'y ............. ”7‘1/1”7‘3 ...............................................................................................

22. Do you have any future sentences to serve after you complete the sentence imposed by the judgment under

attack? Yes ........ No .=

25, State concisely every ground on which you claim that you are being held unlawfully. Summarize briefly the

facts supporting each ground. If necessary you may attach pages stating additional grounds and! facts

supporting same.
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WHEREFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this
proceeding.
EXECUTED at f/ﬂjf ....... on the e‘jday of the month of['.‘/.y‘ ¥f

Address
fyme /Mm&r 027585
Signature of attorney (if any)
............................................................... Shide 3o

Attorney for petitioner fo DQO @ _
.......................... Address VLﬂJ(a/‘ / 5’”’7 [UV ﬁozo
VERIFICATION

Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing
petition and knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to
those matters stated on information and belief, and as to such matters the undersigned believes them to be true.

Attorney for petitioner

CERTIFICATE OF SERVICE BY MAIL

1k an) Meudus

2()L} .................. hereby certify, pursuant to N.R.C.P. 5(b), that on this ZSL day of the month of M‘}/of

the year I mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS

addressed to:

Address
............ chraI o
ner,aIBuilding ?/fvej{)fﬂ ?& %V}{é y
Ca 1 Compfle
Cafsocr’\C evada 89 /00 [ﬂu)’r Ave 5 %o{

af/ ;’“f(/UJ §usS

Signature of Petitioner

~10-
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This wuon is made and based upon 18 U.8.C. § 3006A(g), 28 U.8.C.

. 19|18 1915(e)(1), 28 U.B.C. § 2254(h); all papars, pleadings and documents on file
20

berein; and the following points and authoritiss.

, .

1. SIXITRMENT OF RICIS

Petitioner is unable to afford counsel. See Apclicaticn to Procesd IR
\Porma Payperis oo file herein.
The substantive issues and procedural matters in this case are too complex|
for Petitioner's cozprehension and abilities.
mum.wmagwm,mmu..m
btem.mmmmmmmmmmmm
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| Petitioner's sentence structure is Okl 4 | S, . Y ’

{ 2(l ~ There are _‘/u'e not additional facts attached hereto on additiomal

page(s) to be incorporated herein.

Counsel could not only assist Petitionsr with a much better presentation
of the substantive and procedural issues before this Court,.e.g., merits of the
claims, AEDPA's § 2254(4) test,. exhaustion,.etc., but counsel would likewise
yaks mch easier this Court's task of discerning the issuss and adjudicating
them as upon a cospetent counsel's ability to present same to the Court.

| mmot'jmtavmldh-tbmmﬂuqa-vhtbamut-w

© VW 0 N o w»n b W

of counsel, as Petitioner's sentence structure,.in conjunction vith the

—

cupuxiuﬁ of the legal issues herein, plesd for such an appoiﬂumt.

II. ANGNENT KR APFOINDIENT
Appointment of comsel in § 2254 cases is authorized within 18 U.8.C.

— e s
W N -

§ 3006A(g) and 28 U.S.C. §0§ 1915(e)(1); 2254(1:). This Court may appoint
counsel whare the "interests of justice” so require. Jeffers v. levis, 68 F.3d
205, 297-98 (9th Cir. 1995). This intarest is best served vhen indigent
petitioners who are unable to "adsquately present their ceses” are appointed

Y
CN - Y R

counsel to do so for them. Ii.

[,
o0

Although appointasnt is usually vithin this Court's sound discretion, a
handy formula for this Court's oconsideration is a balancing of the complexities

NN e
m O O

of the issues vith a consideration of the severity of the pstitioner's penalty.

Chaney v. Lewis, B0l F.24 1191, 1196 (9th Cir.), cert. denjed, 481 U.S. 1023
(1987). Ultimately, hovever, absent a due process implicatiom,. this Court has

NN
W N

discretion to appoint counsal vhen it feels that it promotes justice in doing

so. I§. See Brovn v. United States, 623 F.2d 54, 61 (9th Cir. 1980)(court
lmust appoint counsel vhere the cosplexities of the case are such that denial of

NN NN
~N N W 5

mlmldmmwdulialotdlnpm);w,mr.u

N
oo

948 (8th Cir. 1970)(counsel must bs appointed vhere petitioner is a person of
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|l guch 1imited education as to be incapable of pressnting his claime fairly).

. petitionar submits that the'facts above, in conjunction with thess legal
principles, compel appointment of counsel. Indesd, the complexities of the
1ssuse in relation to Petitioner's ssntence, implicste the need of counsel to
promote not only justice, but fairness, as well. Jeffers, 68 F.3d at 297-98.
nr. CECUEIN
For the reasons set forth above, this Court should appoint counsel to
mmtmtmrtnudmmmﬂummnmwo‘!uum

corpus action.
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I do certify that I mailed a true and correct copy of the

foregoing ﬁZgﬁggg tzr %&dl)ﬂéazt all ! cdiaas@l

to the belov address(es) on this Zﬁ day of d///

20&23 . by placing same into the hands of prison staff for
posting in the U.S. Mail, pursuant to FRCP 5(b):

Co:n}l for
( check for additional addresses

., Nevada 89
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THE STATE OF NEVADA,

) FILED
| woia )

s

\ % IN THE 3 JUDICIAL DISTRICT COURT OF THE STATE OF

\
NEVADA IN AND FOR THE COUNTY OF _( [/’fﬁk

CASE NO. (247731
DEPT.NO. XX/

Plaintiff

v. /eo/gﬁmef Jos

et et et e vt et st st o “ma”

A I aclhoe May 23, 2023
Defendant. 8:30 AM
MOTION TQO WITHDRAW  PLEA
COMES NOW, Defendant, %2 _ -, proceeding in proper

person, and moves this Honorable Court for an Order grantingﬁmc{'x permission to withdrawalffs{ Plea

Agreement in the the case number ¢ 747713 | , on the date of ?/ BpS* in the month

of 9 in the yearzﬁt\g/ .where defendant was then represented by J_LS, Man neo oYy as
S = At o

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are
hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

Defendant.

Dated this / 8 day of /6;0/&/ ,202.3




——T

MEMORANDUM OF POINTS AND AUTHORITIES

NRS. 176.165 PROVIDES:

.

A motion to withdraw a plea of guilty or nolo contendere
may be made only before sentence is imposed, or imposition of sentence is suspended.
To correct manifest injustice, the court, after sentencing, may set aside the judg-
ment of conviction and permit the defendant to withdraw—éﬁfg or plea.
Failure to adequately inform a defendant of the full consequencies of his/her
plea creates manifest injustice which could be corrected by setting aside the conviction

I
and allowing him/her to withdraw the guilty plea. Meyer v. State, 603 P.2d 1C66 (Nev.

1979), and Little v. Warden, 34 P.3d 540 (Nev.2001).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

pursuant to the following facts: L A ,/.

4 “ . A /
(R 95025, Y2 JCnafzcn ¢ prey (ezdl ¢1 ] 5.0 el 18 YT S44 %

' W »
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Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guillty plea be withdrawn.

Dated this /& day of AP@/ , 2023

Respectfully Submitted,

CERTIFICATE OF SERVICE BY MAILING

I, A7 2 , hereby certify, pursuant to NRCP 5(b), that

on this '%— day of ADQ_)\ s 20_29, I mailed a true and correct copy of
|

the foregoing fM\pliun MJ\/@mw Rlen ,

by depositing it in the High Derest State Prison legal mail service provided through

the Law Library, with First class Postage prepaid, and addressed to the following:

_Aﬁ@‘/ 6‘9'12@!_( [de}/M ./704/1 [4/7//4’
o0 ol i 5 AP o i

QLfSUV\ C’{#‘I AN
LI S 9070

ﬁ/éz’ Yeve, B, 1blF %4 &//% e

200 (o007 Ave. 20 Lewor Ave

‘W,A/;/ (ak Me}‘g% AN
LTS §7//5

CC: File

Dated this Zéj_b/lday of C;ZQ/ , 20_2]
Q{A’éﬁ.;/B
: W//me S teadkur




Case No. g’\)ﬂ" )'70;2‘_'{

7 .
Dept. No. 9\
3 FILED
4 03 N 1S P 258
5 NIZrLE STEFHEY
6 WhﬂEfﬂthOUNIYCLEPK
IN THE5 JUDICIAL DISTRICT COURT OI; THE ATEDE?JFT NEVADA
—.DEPUTY
7 IN AND FOR THE COUNTY OF /Lf ’
8 * * * * *»
9 In the Matter of the )
1ol 2pp1 1cat:2n/of )
bl Af¢7 one. )
11 5226 1«5‘/%7 ?2;77 ) R CH NAME
Petltloner, )
)
12 For Change of Name. )
)
13
14 The Petition of )ejy ; SVL , seeking
15l an order from the Court changlng.égs name to AJZQxij Ckﬂﬂf
16 /WQZLK&ZAJJ” in place of g;s present name, and proof

17 having been made to the satisfaction of the Court that notice

18 thefeof was given as required by law, and no objections having
19 been filed by any person, and the Court bging satisfied that

20 there is no reasonable objection to Petitioner assuming the name

2] proposed,

22 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the name of
| 23 Petitioner ﬂoy lRas T is hereby changed to

24 Dva Lv M e MEAooowb . IT IS SO CRDERED.

25 Dated this i) day of Juwe , 20 A3

26 ,

27 ' District™Cdéurttdudge

28
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ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

MRS. ROY JAMES TROST, fka, DAISY

MEADOWS, Case No: A-23-873087-W

Plaintiff(s), Dept No: XV

VS,
STATE OF NEVADA,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s}: Daisy Lynne Meadows
2. Judge: Joe Hardy
3. Appellant(s}). Daisy Lynne Meadows
Counsel:
Daisy Lynne Mcadows #1027585
P.O. Box 650
Indian Springs, NV §9070
4, Respondent (s); State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

A-23-873087-W -1-
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Case Number: A-23-873087-W

Electronically Filed
10/10/2023 3:01 PM
Steven D, Grierson

CLE% OF THE COE
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Las Vegas, NV 8§9155-2212

5. Appellant(s}s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires | year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: June 28, 2023
10. Brief Description ot the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 10 day of Octeber 2023,

Steven D. Grierson, Clerk of the Court

/s/ Cierra Borum

Cierra Borum, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Daisy Lynne Meadows

A-23-873087-W -2-
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A-23-873087-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES August 29, 2023

A-23-873087-W Roy Trost, Plaintiff(s)
VS.
State of Nevada, Defendant(s)

August 29, 2023 8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Hardy, Joe COURTROOM: RJC Courtroom 11D
COURT CLERK: Nancy Maldonado

RECORDER: Matt Yarbrough

REPORTER:

PARTIES
PRESENT: Holthus, Kennedy Attorney

JOURNAL ENTRIES
- Having reviewed the Petition filed and the State's Response, COURT ORDERED, Petition, DENIED
for all the reasons in the State's Response. COURT FURTHER ORDERED, State to prepare the Order;

matter SET for Status Check in Chambers.

09/19/23 3:00 AM STATUS CHECK: STATE'S ORDER (CHAMBERS)

PRINT DATE: 11/13/2023 Pagelof1 Minutes Date:  August 29, 2023
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated October 31, 2023, I, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the
foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises one volume with pages numbered 1 through 205.

MRS. ROY JAMES TROST, FKA, DAISY
MEADOWS,

Plaintiff(s),
Vs.
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

Case No: A-23-873087-W

Dept. No: XV

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 13 day of November 2023.

Steven D. Grierson, Clerk of the Court

Cierra Borum, Deputy Clerk




