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election day, within time limits established by the Nevada legislature. This lawsuit
seeks to enforce one critical component of Nevada’s post-election day counting of
ballots: the requirement that mail ballots received after election day but lacking a
postmark are not counted, as set forth in NRS 293.269921(1)-(2).

2. This lawsuit is necessary because the Nevada Deputy Secretary of State
for Elections recently testified that this key safeguard of Nevada law will be ignored
in upcoming elections and that mail ballots without a postmark will be counted if
received up to 3 days after election day. See Deputy Secretary of State for Elections
Mark Wlaschin, testimony before Nevada Advisory Committee on Perspiratory

Democracy, April 23, 2024, available at 4/23/2024 - Secretary of State - Advisory Committee

on Participatory Democracy - YouTube (starting at 1:30:09).

3. Counting non-postmarked mail ballots is not permitted by Nevada law,
which allows late-arriving mail ballots to be counted in only two circumstances: (1)
the ballot is accompanied by a valid postmark indicating it was mailed on or before
election day, or (2) the ballot has a postmark but “the date of the postmark cannot be
determined.” Legibly postmarked ballots are counted if received four days after
election day. NRS 293.269921(1). Ballots bearing postmarks with dates that are
1llegible or otherwise cannot be determined are appropriately given a shorter
timeframe of three days. NRS 293.269921(2).

4. In enacting (and recently amending) section 293.269921, the Nevada
legislature has made policy judgments about which mail ballots received after
election day may be counted. In closely contested elections (and all elections), care
must be taken to ensure that ballots cast after election day cannot be counted. Indeed,
1t 1s axiomatic to fair elections that once the time for voting has ended, no interested
party can add new votes to the mix. The unfairness and opportunity for changing the
valid results of an election are self-evident.

5. Plaintiffs seek a declaration and injunction to ensure that Nevada voters

will have confidence that only those late-arriving mail ballots with evidence of having
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been mailed on or before election day will be counted, as the Nevada legislature
intended when it required the presence of a postmark before such late-arriving mail

ballots may be counted.

JURISDICTION AND VENUE

6. This Court has jurisdiction to hear Plaintiffs’ claims and to grant
declaratory and injunctive relief pursuant to NRS 295.061, 30.030, 30.040, and
33.010.

7. Venue 1s proper under NRS 13.020 and 13.040 because this action is
against a public officer, certain Defendants are located within the instant judicial
district, the acts complained of herein occurred within the instant judicial district,
and the relief Plaintiff seeks would be granted from within the instant judicial
district.

PARTIES

8. Plaintiff, the Republican National Committee (RNC), is the national
committee of the Republican Party, as defined by 52 U.S.C. § 30101(14), with its
principal place of business at 310 First Street S.E., Washington, DC 20003.

9. The RNC organizes and operates the Republican National Convention,
which nominates a candidate for President and Vice President of the United States.

10. The RNC represents over 30 million registered Republicans in all 50
states, the District of Columbia, and the U.S. territories. It is comprised of 168 voting
members representing state Republican Party organizations, including three
members who are registered voters in Nevada.

11. The RNC works to elect Republican candidates to state and federal office
in Nevada. In the November 2024 general election, Republican candidates will appear
on the ballot in Nevada for election to the Presidency, U.S. Senate, U.S. House of
Representatives, and state offices.

12. The RNC has vital interests in protecting the ability of Republican

voters to cast, and Republican candidates to receive, effective votes in Nevada
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elections and elsewhere.

13. The RNC seeks to vindicate its own rights and represent the rights of
1ts members, affiliated voters, and candidates.

14. The RNC has a strong interest in ensuring that elections in which it and
its candidates compete for votes are conducted in a legally structured competitive
environment.

15. The RNC devotes significant resources to mail-ballot-chasing operations
and election integrity activities, including post-election day activities, such as
monitoring the processing and counting of mail ballots. If non-postmarked ballots
received after election day are counted, the RNC will have to devote resources to
ascertaining and ensuring that only ballots mailed by election day are counted.

16.  Plaintiff Nevada Republican Party (NVGOP) is a political party in
Nevada with its principal place of business at 2810 West Charleston Blvd. #69, Las
Vegas, NV 89102.

17. The NVGOP exercises its federal and state constitutional rights of
speech, assembly, petition, and association to “provide the statutory leadership of the
Nevada Republican Party as directed in the Nevada Revised statutes,” to “recruit,
develop, and elect representative government at the national, state, and local levels,”
and to “promote sound, honest, and representative government at the national, state
and local levels.” NRCC Bylaws, art. II, §§1.A-1.C.

18. The NVGOP represents over 550,000 registered Republican voters in
Nevada.

19. The NVGOP has the same interests as the RNC in vindicating its own
rights, preserving resources, and representing the rights of its members, affiliated
voters, and candidates.

20.  Plaintiff Donald J. Trump for President 2024, Inc. (Trump Campaign) is
the principal committee for President Donald J. Trump’s campaign for President with

its headquarters in West Palm Beach, FL.
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21.  Donald J. Trump will be a candidate for President on the ballot for the
2024 Nevada general election (by and through presidential and vice presidential
electors) and is a Republican affiliated with the RNC and NVGOP.

22. The Trump Campaign has the same interests in this case as the RNC
and NVGOP with respect to the candidacy of President Trump and seeks to vindicate
those interests in the same ways. The Trump Campaign intends to invest resources
seeking voter support for the Nevada general election.

23.  Plaintiff Scott Johnston is a 60-year resident of Nevada and a registered
Nevada voter residing in Washoe County. He regularly votes in Nevada elections, and
he plans to vote in the November 2024 general election, including for U.S. President,
Senate, and the House of Representatives. Mr. Johnston is registered as a
Republican, supports Republican candidates, and has volunteered on behalf of the
Republican Party. He is a member of the Washoe County Republican Party Central
Committee, which is the governing body of the Washoe County Republican Party. Mr.
Johnston has also served as a precinct captain for the Galena Forest Estates area
since 2020, and a Nevada State Central Committee person since 2021.

24.  Defendant Francisco V. Aguilar is the Nevada Secretary of State and is
sued in his official capacity. He serves “as the Chief Officer of Elections” for Nevada
and “is responsible for the execution and enforcement of the provisions of title 24 of
NRS and all other provisions of state and federal law relating to elections in” Nevada.
NRS §293.124.

25.  Defendant State of Nevada is a political jurisdiction and State of the
United States.

26. Defendant Cari-Ann Burgess is the Registrar of Voters for Washoe
County. She is the county’s chief election officer and is responsible for “establish[ing]
procedures for the processing and counting of mail ballots” in Washoe County. NRS
293.269925(1); see id. 293.269911-.269937, 244.164. Defendant Burgess is sued in her

official capacity.
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27.  Defendant Jan Galassini is the Washoe County Clerk. She is responsible
for certifying the election results in Washoe County. NRS 293.393. Defendant
Galassini is sued in her official capacity.

28.  Defendant Lorena Portillo is the Registrar of Voters for Clark County.
She is the county’s chief election officer and is responsible for “establish[ing]
procedures for the processing and counting of mail ballots” in Clark County. NRS
293.269925(1); see id. 293.269911-.269937, 244.164. Defendant Portillo is sued in her
official capacity.

29. Defendant Lynn Marie Goya is the Clark County Clerk. She is
responsible for certifying the election results in Clark County. NRS 293.393.
Defendant Goya is sued in her official capacity.

GENERAL ALLEGATIONS

30. Nevada citizens rely on consistent application of election rules to ensure
free and fair elections. How mail ballots received after election day are counted is an
issue of critical importance for the upcoming Nevada general election. The public will
only have confidence in the fairness and finality of the election if Nevada law
requiring ballots to be voted and deposited in the mail on or before election day is
fully enforced.

A. Nevada Statutory Scheme for Late-Arriving Mail Ballots.

31. There are numerous opportunities to vote in Nevada, including by mail.
A mail ballot may be returned in person, deposited in a ballot drop box, or returned
by mail.

32. Nevada provides for mail ballots to be sent to all active registered voters
who do not opt out of receiving a ballot by mail, and Nevada includes postage pre-
paid return envelopes for returning mail ballots.

33.  Since 2020, Nevada law has provided that ballots returned by mail may
be counted provided there is evidence they were voted on or before election day but

were not received by the clerk and recorder until after election day. (Prior to 2020,
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Nevada law did not permit the counting of any absent ballots received in the mail
after election day. See NRS 293.317 (2019)). These late-arriving ballots are subject
to strict limits, as would be expected for the counting of additional ballots received
after the election has been completed and the polls have closed.

34. Under Nevada law, “[I]n order for a mail ballot to be counted for any
election, the ballot must be ... [m]ailed to the county clerk,” “postmarked on or before
the day of the election,” and “[r]eceived by the clerk not later than 5 p.m. on the fourth
day following the election.” NRS 293.269921(1).

35. Nevada law further provides that “[i]f a mail ballot is received by mail
not later than 5 p.m. on the third day following the election and the date of the
postmark cannot be determined, the mail ballot shall be deemed to have been
postmarked on or before the day of the election.” NRS 293.269921(2) (emphasis
added).

B. The 2024 Nevada General Election is Expected to have Substantial

Mail Ballot Returns

36. Nevada will hold a general federal election on November 5, 2024. In
addition to many local and state election matters, the general election will select
presidential and vice presidential electors and elect Representatives and a U.S.
Senator from the State.

37. Under Nevada law, mail ballots “postmarked on or before” November 5,
2024, and “[r]eceived by the clerk not later than 5 p.m.” on November 9, 2024, will be
counted. NRS 293.269921(1).

38. Under Nevada law, postmarked mail ballots whose postmark date
“cannot be determined” will be counted if received on or before 5 p.m. on November
8, 2024. NRS 293.269921(2).

39. On April 23, 2024, the Deputy Secretary of State for Elections, Mark
Wilaschin, testified before the Nevada Legislature’s Advisory Committee on

Participatory Democracy that Nevada’s policy and practice is to count mail ballots
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“without a postmark” if they are received within three days of election day. See
Deputy Secretary of State for Elections Mark Wlaschin, testimony before Nevada
Advisory Committee on Perspiratory Democracy, April 23, 2024, available at
4/23/2024 - Secretary of State - Advisory Committee on Participatory Democracy - YouTube
(starting at 1:30:09).

40. The Secretary of State participates or sends a designee to participate in
the Advisory Committee on Participatory Democracy, which was created pursuant to
NRS Chapter 225.

41. Upon information and belief, consistent with Deputy Secretary
Wilaschin’s testimony, election officials in Nevada have counted and will continue to
count mail ballots that lack a postmark and are received on or before 5 p.m. on the
third day following the election. Election officials will count mail ballots that lack a
postmark and are received on or before 5 p.m. on November 8, 2024.

42. Nevada law permits the counting of a mail ballot received after election
day only if it bears a postmark indicating it was mailed on or before election day. The
law further provides that a mail ballot received after election day where “the date of
the postmark cannot be determined” will be counted if received within three days
after election day. This minor caveat to the law requiring mail ballots to be
postmarked on or before election day applies where the mail ballot envelope has a
postmark but the date of the postmark cannot be determined. It does not apply when
the mail ballot envelope lacks any postmark whatsoever.

43.  USPS routinely delivers mail inside of three days within Nevada. For
example, the online Service Standard Map for first class mail originating in any Las
Vegas zip code shows the letter will be delivered to the Clark County Elections

Department within two days:

JA00010



https://www.youtube.com/watch?v=OmQ8SSH1XFI

© 00 3 O Ot B~ W DN

I S e S = T = S S Sy
0w I O Ot =~ W N = O

44. It 1is therefore possible, if not probable, that mail ballots deposited in the
mail after election day could arrive at mail-ballot processing facilities within the
three-day deadline, and under Deputy Secretary Wlaschin’s erroneous legal
Iinterpretation, those untimely ballots would be counted if they do not bear a
postmark.

45. A postmark is printed on mail received by the U.S. Postal Service
(USPS) and indicates which USPS office accepted the mail, including the state, zip
code, and date of mailing, often with markings indicating the postage has been
canceled and cannot be reused.

46.  Upon information and belief, some mail ballots will be received by Clark
and Washoe County election officials after election day which lack any postmark.

C. Plaintiffs necessarily rely on Nevada’s statutory ballot-counting
regime.

47. The RNC, NVGOP, and Trump Campaign rely on provisions of Nevada
law in conducting their campaigns, which include resources allocated to the post-

election counting and certification processes.

10
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48. For example, Nevada law guarantees Plaintiffs the right to be
represented on county mail ballot central counting boards. See NRS 293.269929(2)
(“The voters appointed as election board officers for the mail ballot central counting
board must not all be of the same political party.”). Nevada law also guarantees the
right to observe the handling and counting of mail ballots. See NRS 293.269931(1);
Nev. Admin. Code 293.322(3), (4); 356(1). Counting all ballots received within three
days after Election Day, including non-postmarked ballots, requires Plaintiffs and
their members to divert more time and money to post-election mail ballot activities.
See NRS 293.269931 (counting may continue up to “the seventh day following an
election”).

49. In addition, late-arriving ballots without a postmark are not valid, so
counting them dilutes the weight of timely, valid ballots. For instance, if 1,000 ballots
are mailed after election day and then counted by Nevada because they lack a
postmark, the valid votes on or before election day would be diluted by the counting
of those 1,000 unlawfully counted ballots.

50. Any votes deposited in the mail after the polls close on election day
would not be legally cast votes and should not be counted.

51. It is possible that the results of a close election could be changed by the
counting of ballots cast after election day.

52.  Dilution of honest votes, to any degree, by the counting of late-cast votes
violates the right to vote and prevents the holding of a free and fair election.

53.  Voting by mail is highly polarized by party, meaning the dilution of votes
on account of late-arriving mail ballots directly and specifically harms Plaintiffs. For
example, according to the MIT Election Lab, 46% of Democratic voters in the 2022
General Election mailed in their ballots, compared to only 27% of Republicans.
Charles Stewart III, How We Voted in 2022, at 10 https://perma.cc/4447Z-587Y.
Accordingly, late-arriving mail ballots that are counted will tend to

disproportionately favor Democrat candidates.

11
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54. In Nevada, voting by mail is even more polarized by party. For example,
in Nevada’s 2020 general election, 60.3% of Democratic voters voted by mail,
compared to just 36.9% of Republican voters. See Nev. Sec’y of State, 2020 General
Election Turnout, https:/perma.cc/Z6F3-SM4N. Likewise in the 2022 general
election, 61.3% of Democrats and just 40% of Republicans voted by mail. See Nev.
Sec’y of State, 2022 General Election Turnout, https:/perma.cc/N7G7-RUQ9.

55.  Moreover, mail ballots from Democrat affiliated voters frequently arrive
late, in part because “Democratic get-out-the-vote drives—which habitually occur
shortly before election day—may delay maximum Democratic voting across-the-
board, and produce a ‘blue shift’ in late mail ballots.” Ed Kilgore, Why Do the Last
Votes  Counted Skew  Democratic?, Intelligencer (Aug. 10, 2020),
https://perma.cc/R78D-3Q58. Indeed, “even if Republicans and Democrats voted in
person and by mail at identical levels, Democrats tend to vote later, which in turn
(particularly in elections with heavy voting by mail) means early Republican leads in
close races could be fragile.” Id.

56. Indeed, data from the Nevada Secretary of State’s office and county
election offices indicates that there were approximately 50% more late-arriving
ballots from registered Democratic voters than registered Republican voters in the
2020 and 2022 general elections.

57. In the 2022 Nevada election for U.S. Senate, media reported that late-
arriving mail ballots favored the Democrat and helped swing the final election
results. See Jacob Solis, Cortez Masto defeats Laxalt in Senate race, securing majority

for Democrats, Nov. 12, 2022 The Nevada Independent, available at Cortez Masto defeats

[Laxalt in Senate race, securing majority for Democrats - The Nevada Independent (“Cortez Masto’s

delayed victory became clear late Saturday after the extended process of counting
mail ballots submitted through the postal service and drop boxes through Election
Day. ... Though Laxalt had led Cortez Masto by as much as 23,000 votes on the

morning following Election Day, remaining mail ballots counted in urban counties

12
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through this week have favored Cortez Masto by upwards of a 2-to-1 margin, erasing
Laxalt’s lead by thousands of votes with every update of the count.”)

58. In the Nevada 2024 primary elections, Democrat affiliated voters
disproportionately voted by mail as compared to Republican affiliated voters. Office
of Nev. Sec’y of State, 2024 Presidential Preference Primary Turnout: Cumulative
Presidential Preference Primary Election Turnout — Final (Feb. 20, 2024),
perma.cc/7TUSY-5NMY. There were also more Democrat affiliated mail ballots
rejected for not being returned correctly. See Office of Nev. Sec’y of State, 2024
Presidential Preference Primary Turnout: Mail Ballot Information — Cumulative
Totals (Feb. 20, 2024), perma.cc/TNTN-JV6L.

59.  Accordingly, counting mail ballots received after election day which lack
any postmark specifically and disproportionately harms Republican candidates and
Republican voters.

60. Harm from counting mail ballots lacking a postmark that are received
after election day is irreparable.

61. Separate and distinct from this lawsuit, Plaintiffs have challenged
Nevada’s counting of late-arriving mail ballots as violating federal law in the U.S.
District Court for the District of Nevada in a case captioned, Republican National
Committee et al. v. Cari-Ann Burgess, et al, No. 24-cv-00198 (D. Nev.). That case
remains pending and will not impact the state law issues raised in this complaint.
Should the federal court issue relief that impacts the administration of NRS
293.269921(2), Plaintiffs will promptly notify the Court.

FIRST CAUSE OF ACTION
(Declaratory Judgment)

62. The preceding paragraphs are incorporated by reference.

63. The Plaintiffs seek declaratory relief that mail ballots received after
election day which lack a postmark shall not be counted.

64. The Court has the authority to declare rights, status and other legal

13
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rights of the parties, regardless of whether further relief could be had.

65. The facts and issues presented constitute a justiciable controversy, in
which the Plaintiffs assert a legally protected interest.

66. The controversy is ripe for determination.

67. Plaintiffs are entitled to relief under NRS 30.010 in the form of a
declaration that says:

a. Nevada law prohibits the counting of all mail ballots received after
election day which lack a postmark; and

b. Nevada law prohibits the counting of all mail ballots received after
election day which do not bear evidence indicating they were mailed on
or before election day.

68.  For the foregoing reasons, the counting of any mail ballots received after
election day that lack a postmark violates NRS 293.269921(1)-(2).

69. Consistent with the requirements of NRS 233B.110(3), Plaintiffs will
serve a copy of the Complaint on the Attorney General.

70.  The Court should therefore declare the policy and practice of counting
mail ballots received after election day that lacks a postmark to be invalid.

SECOND CAUSE OF ACTION
(Injunctive Relief)

71. The preceding paragraphs are incorporated by reference.

72.  The counting of mail ballots received after election day which lack a
postmark threatens to immediately deprive Petitioners and Petitioners’ members of
the rights with respect to a fair election conducted in compliance with Nevada law.

73.  Plaintiffs and Plaintiffs’ members have no adequate remedy at law.

74.  Without injunctive relief, Plaintiffs and Plaintiffs’ members will suffer
irreparable harm for which compensatory damages are inadequate.

75. The RNC and NVGOP, the Trump Campaign, their members,

supporters, and voters, and Mr. Johnston have a significant interest in preventing

14
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harm that will be created in the upcoming elections by counting mail ballots received
after election day which lack a postmark.

76.  Courts have authority “whenever necessary and proper” to grant further
“relief based on a declaratory judgment or decree,” including injunctive relief. NRS
30.100. Thus, an injunction can pair with a declaratory judgment under NRS
233B.110.” Smith v. Bd. of Wildlife Comm’rs, 461 P.3d 164, (Nev 2020) (unpublished);
Aronoff v. Katleman, 75 Nev. 424, 432 (Nev. 1959) (“[U]nder appropriate
circumstances, a declaratory judgment may be coupled with injunctive relief.”).

77. Permanent injunctive relief is appropriate to protect voters rights to a
“uniform, statewide standard for counting and recounting all votes accurately.” Nev.
Const. art. 2 S 1A(10); See also NRS S 293.2546 (5).

78.  The Court should enjoin Defendants from counting mail ballots received
after election day which lack a postmark.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for the following relief:

A. A declaratory judgment that the policy and practice of counting of mail
ballots received after election day that lack a postmark violates NRS
293.269921(1)-(2);

B. A permanent injunction prohibiting Defendants from counting mail ballots
received after election day that lack a postmark, including for the November
5, 2024, general election;

C. Plaintiffs’ reasonable costs and expenses of this action, including attorneys’
fees; and

D. All other further relief that Plaintiffs may be entitled to.

15
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by LISA V. LOGSDON, County Counsel, and hereby joins in State Defendants’ Opposition
to Motion for Preliminary Injunction and Washoe County Defendants’ Opposition to Motion
for Preliminary Injunction.

DEFENDANTS, LORENA PORTILLO, in her official capacity as Clark County
Registrar of Voters and LYNN MARIE GOYA, in her official capacity as the Clark County
Clerk joins State Defendants’ Opposition to Motion for Preliminary Injunction and Washoe
County Defendants’ Opposition to Motion for Preliminary Injunction in its entirety, thereby
adopting the supporting points and authorities filed therein, and respectfully requests an
Order from this Court dismissing Plaintiffs’ Motion for Preliminary Injunction.

DATED this 22" day of July, 2024.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By:

LISAV. LOGSDON

COUNTY COUNSEL

State Bar No. 011409

500 South Grand Central Pkwy. 5" Flr.
Las Vegas, Nevada 89155-2215
Attorney for Defendants

Lorena Portillo and Lynn Marie Goya

111
111
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CERTIFICATE OF MAILING

| hereby certify that | am an employee of the Office of the Clark County District
Attorney and that on this 22" day of July, 2024, | deposited in the United States Mail, postage
prepaid, at Las Vegas, Nevada, enclosed in a sealed envelope, a copy of the above and
foregoing DEFENDANTS’ LORENA PORTILLO AND LYNN MARIE GOYA'’S
JOINDER IN STATE DEFENDANTS’ OPPOSITION TO MOTION FOR
PRELIMINARY INJUNCTION AND DEFENDANTS’ LORENA PORTILLO AND
LYNN MARIE GOYA’S JOINDER IN WASHOE COUNTY DEFENDANTS’
OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION addressed as follows:

Alicia R. Ashcraft, Esq. Michael Francisco, Esq.
Jeffery F. Barr, Esq. (CO Atty. No. 39111)
Nevada Bar No. 7269 Christopher O. Murray, Esq.
ASHCRAFT & BARR LLP (CO Atty. No. 39340)
9205 West Russell Road, #240 FIRST & FOURTEENTH PLLC
Las Vegas, NV 89148 800 Connecticut Avenue NW, Suite 300
Attorneys for Plaintiff Washington, D.C. 20006
barrj@ashcraftbarr.com Attorneys for Plaintiff

michael @first-fourteenth.com
Sigal Chattah, Esq. chris@first-fourteenth.com
5875 S. Rainbow Blvd #204
Las Vegas, NV 89118 Bradley S. Schrager, Esq.
Attorney for Plaintiff Nevada Bar No. 10217
sigal@thegoodlaweyerlv.com Daniel Bravo, Esq.

Nevada Bar No. 13078
David A. Warrington, Esq. Bravo Schrager LLP
(VA Bar No. 72293) 6675 South Tenaya Way, Suite 200
Gary M. Lawkowski, Esq. Las Vegas, NV 89113
(VA Bar No. 82329) bradley@bravoschrager.com
2121 Eisenhower Avenue, Suite 608 daniel@bravoschrager.com

Alexandria, VA 22314
Attorneys for Plaintiff
DWarrington@dhillonlaw.com
GLawkowski@dhillonlaw.com
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David R. Fox, Esq.

Nevada Bar No. 16536

Richard A. Medina, Esq.

Marcos Mocine-McQueen, Esq.
ELIAS LAW GROUP LLP

250 Massachusetts Ave, NW, #400
Washington, DC 20001
dfox@elias.law cdodge@elias.law
mogara@elias.law

An Employee of the Clark County District
Attorney’s Office — Civil Division
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

Case No.: 24 OC 00101 1B

REPUBLICAN NATIONAL

COMMITTEE; et al. Dept. No.: 1

Plaintiffs, REPLY TO INTEVENOR

DEFENDANTS’ OPPOSITION TO

V. PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION

FRANCISCO AGUILAR, in his official
capacity as Nevada Secretary of State;
State of NEVADA; et al.

Defendants,
and
VET VOICE FOUNDATION; and the
NEVADA ALLIANCE FOR RETIRED
AMERICANS,

Intervenor-Defendants.

Plaintiffs seek an injunction to prevent the irreparable harm that will follow if
the Defendant Secretary of State and Counties disregard Nevada’s clear law
regarding the counting of mail ballots received after election day that lack &
postmark. The Court set argument for August 2. Intervenor Defendants have
opposed the motion while the three governmental defendants have yet to appear.

Nevada recently joined the minority of States that allow for the counting of
mail ballots received after election day, within express limits. It did not join the
super-minority of States that allow ballots to be counted without a postmark,
Compare Mot. 10 (collecting states with postmark requirements); with Cal. Elec,
Code § 3020 (allowing counting of mail ballot “has no postmark” if other conditions
are satisfied); Wash. Admin. Code 434-250-120(1)(c)(1) (procedures for ballots with|

envelope “missing” postmark); see generally https://www.ncsl.org/elections-and-

Page 2 of 9

JA00109



https://www.ncsl.org/elections-and-campaigns/table-11-receipt-and-postmark-deadlines-for-absentee-mail-ballots

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

campaigns/table-11-receipt-and-postmark-deadlines-for-absentee-mail-ballots

(collecting statutes). If the Nevada legislature intended to allow the counting of
some malil ballots received after election with “no postmark,” as does California,
or if the postmark is “missing,” as Washington does, it could have said so in NRS
293.269921. Instead, the Nevada legislature joined the States that allow late-
arriving mail ballots to be counted if postmarked on or before the election. The
Secretary of States’ improperly issued rulemaking dated May 29, 2024
(“Memorandum”) contradicts the plain statutory requirements and, if not

corrected, would irreparably harm Plaintiffs.
1. Plaintiffs have standing to Challenge the Ad-Hoc Rulemaking

Intervenor-Defendants argue that Plaintiffs lack standing. Nevada courts
generally require the same showing of injury-in-fact, redressability, and causation
as federal courts. See Nat’'l Ass’n of Mut. Ins. Co.” v. Dep’t of Bus. & Indus., 524
P.3d 470, 476 (Nev. 2023).

a. Plaintiffs RNC, Nevada Republican GOP and Trump Campaign
are injured by the Secretary’s May 29 Memorandum it will force them to
Divert Resources from Campaign Activities

Plaintiffs will be forced to spend money they would not otherwise spend as a
result of the Memorandum. Compl. 9 18, 22, 25, 66. Such forced diversion of
resources 1s axiomatically recognized to support standing in cases challenging
election laws, regulations, or as here, pronouncements. See, e.g., Brnovich v. DNC,
141 S. Ct. 2321 (2021) (Democratic Party had standing to challenge ballot-
counting and ballot-collection laws); Fair Fight Action, Inc. v. Raffensperger, 413
F. Supp. 3d 1251, 1266 (N.D. Ga. 2019) (the “need to divert resources from general
voting initiatives or other missions of the organization” establishes standing “[i]n|
election law cases”); Nat’'l Council of La Raza v. Cegavske, 800 F.3d 1032, 1040
(9th Cir. 2015) (collecting cases). As Plaintiffs allege that counting of late ballots

forces the organizational plaintiffs to spend money on a variety of election
Page 3 0of 9
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activities that they would otherwise spend on other mission-critical activities,
“[t]here can be no question” that diversions of resources are an “injury in fact” in|
this case. Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982).

Intervenor-Defendants mischaracterize the injury to Plaintiffs. Oppn p. 4. The
Memorandum purports to allow even ballots with no visible postmark to be
counted up to three days after the election. Because this is clearly contrary to NRS
293.269921, Plaintiffs will, if they are denied relief here, be forced to expend|
additional time and money to recruit and train observers to document all
instances of non-postmarked ballots that are counted after Election Day in order
to preserve their ability to bring an election contest. The devotion of additionall
resources and energy will “divert[] resources from in-person Election Day get-out-
the-vote activities” of the Plaintiffs. Compl. 9 66. The resource-diversion doctrine
does not permit the Court “to second-guess a candidate’s reasonable assessment
of his own campaign.” Becker v. FEC, 230 F.3d 381, 387 (1st Cir. 2000) (citing]
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., 528 U.S. 167 (2000)).

b. The Memorandum Injures Plaintiffs RNC, Nevada GOP and
Trump Campaign by Disproportionally Benefiting Democratic Votes

The RNC, Nevada GOP, and the Trump Campaign are Republican
organizations that represent Republican candidates in upcoming Nevadal
elections. Compl. 4911, 14, 19, 22, 23, 25. Plaintiffs allege that the Memorandum|
favors Democrats in Nevada, whose voters disproportionately vote by mail. Compl.
99 71-78. These allegations of an unfair advantage distinguish this lawsuit from
those challenges to emergency laws enacted due to concerns about COVID, as cited
by Intervenor-Defendants. See, e.g. Donald J. Trump for President, Inc. v.
Cegavske, 488 F. Supp. 3d 993 (D. Nev. 2020). The “principle” of competitive

electoral harms “is neither novel nor unique to the realm of the electoral.” Mecinas
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v. Hobbs, 30 F. 4th 890, 898 (9th Cir. 2022). “[Clandidates. . . have a cognizable
interest in ensuring that the final vote tally accurately reflects the legally valid
votes cast. An inaccurate vote tally is a concrete and particularized injury to
candidates such as the Electors.” Carson v. Simon, 978 F.3d 1051, 1058 (8th Cir.
2020). “Voluminous” authority shows that candidates and parties suffer injury
when their “chances of victory would be reduced.” Tex. Democratic Party, 459 F.3d
at 587 & n.4 (collecting cases).

Also, political parties have competitive standing regardless of whether the
Memorandum actually favors one party over another. Republican candidates “are]
at the very least harmed by having to anticipate other actors taking advantage of

”

the regulations to engage in activities that otherwise would be barred.” Shays v.
FEC, 414 F.3d 76, 87 (D.C. Cir. 2005). That is because pronouncements like the|
Memorandum “necessarily affect the way these politicians will run thein
campaigns.” Id. (cleaned up). It is thus sufficient that the Memorandum forces
both parties to work “to prevent their opponent from gaining an unfair advantage
in the election process.” Owen v. Mulligan, 640 F.2d 1130, 1133 (9th Cir. 1981).
The Ninth Circuit recently upheld standing for the DNC to challenge election laws|

by rejecting the argument that standing required showing imminent change in|

outcome of election. Mecinas v. Hobbs, 30 F.4th 890, 899 (9th Cir. 2022).

c. By threatening to dilute lawfully-cast ballots with unlawfully-
cast ballots, the Memorandum also threatens to disenfranchise Mr|
Johnston and the members of the RNC and Nevada GOP.

Vote dilution is the most obvious form of injury suffered by voters when)|
unlawful votes are counted. Courts recognize that “vote dilution can be a basis for
standing.” Wood v. Raffensperger, 981 F.3d 1307, 1314 (11th Cir. 2020). Plaintiffs

here “are asserting ‘a plain, direct and adequate interest in maintaining the

effectiveness of their votes,” not merely a claim of ‘the right possessed by every]
Page 5 of 9
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citizen to require that the government be administered according to law.” Baken
v. Carr, 369 U.S. 186, 208 (1962) (citation omitted); cf. Reynolds v. Sims, 377 U.S|
533, 555 (1964) (“The right to vote can neither be denied outright, nor destroyed
by alteration of ballots, nor diluted by ballot-box stuffing.” (citations omitted)).
NRS 293.269921 plainly requires ballots to be postmarked in order to be counted|
after Election Day. Contrary to Intervenor-Defendants’ argument that this
constitutes a “generalized grievance”, Opp’n p. 4, this dilution harms Plaintiffs
Johnston and the members of the RNC and Nevada GOP specifically because it}
threatens to dilute validly-cast Republican votes with invalidly-cast Democratic
votes. Compl. 9 71-78.

Independently, Plaintiffs have independent standing for the APA challenge as

they are irreparably harmed. See Nat’ls Ass’n of Mutual Ins. Cos., at 470.

2. Plaintiffs will Succeed on the Merits.

Defendants have adopted a policy and practice of disregarding the statute’s
postmark requirement, as set forth in the motion for preliminary injunction. In|
response, Intervenor-Defendants argue the statute “nowhere requires there to be
a visible postmark on the ballot envelop.” Opp. at 5. On the contrary, NRS
293.269921(2) speaks of the “date of the postmark,” thus requiring a visible
postmark, consistent with Defendants instructions to voters. Comp.q 9§ 39-42,
Likewise, because the statue is unambiguous, the court must disregard the appeall
to legislative history. Zohar v. Zbiegien, 334 P.3d 402, 405 (Nev. 2014). The long
legislative remark offered by Intervenor-Defendants, Opp. 7, is itself ambiguous
and the main thrust addresses illegible postmarks, consistent with the statute’s
plain meaning of the statute.

As to the APA claim Intervenor-Defendants attempt to pass of the

Memorandum as “interpretation” that is somehow exempt from rulemaking,
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citing Nevada State Democratic Party v. Nevada Republican Party, 256 P.3d 1, 7
(Nev. 2011). In fact, that case strongly supports Plaintiffs claim and rejected an
attempt to justify the Secretary of State’s election related “interpretation.” Id. at
7. Courts do not defer to the Secretary of State when “the plain language of the
election statute” contradicts the interpretation, as it does in this case. Independent]

American Party v. Lau, 880 P.2d 1391, 1393 (Nev. 1994).
3. Plaintiffs Prove Irreparable Harm; Public Interest Favors Relief

The injuries supporting standing likewise support irreparable harm
requirement for injunctive relief. In addition, the balance of equities and publig
interest favor resolution before the election, not delaying legal challenges untill
ballots are counted contrary to Nevada law. See generally Carson, 978 F.3d at 1061
(interest in pre-election resolution). Plaintiffs are entitled to a preliminary
injunction.

111

111

111
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AFFIRMATION
The undersigned hereby affirm that the foregoing document does not

contain the social security number of any person.

DATED this 23rd day of July, 2024.

ASHCRAFT & BARR LLP
By:

Jeffrey F. Barr (Bar # 7269)
FIRST & FOURTEENTH PLLC

By:

Michael Francisco (pro hac vice forthcoming)
Christopher O. Murray (pro hac vice
forthcoming)

Counsel for Plaintiffs
CHATTAH LAW GROUP

By:
Sigal Chattah (Bar # 8264)

Counsel for Plaintiff Nevada Republican
Party

DHILLON LAW GROUP

By:

David A. Warrington* (pro hac vice
forthcoming)

Gary M. Lawkowski* (pro hac vice
forthcoming)

Attorneys for Plaintiff Donald J. Trump for
President 2024, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on the 23rd day of July 2024, I served a true and correct
copy of the foregoing REPLY TO INTEVENOR DEFENDANTS OPPOSITION TO|
PLAINTIFFS MOTION FOR PRELIMINARY INJUNCTION by electronic mail

to the e-mail addresses listed below:

LStJules@ag.nv.gov

Attorneys for Defendant
Francisco Aguilar

lisa.logsdon@clarkcountydanv.gov
Afeni.Banks@ClarkCountyDANV.gov

Attorneys for Defendants Lorena
Portillo and Lynn Marie Goya

ehickman@da.washoecounty.gov

Attorneys for Cari-Ann Burgess
and Jan Galassini

daniel@bravoschrager.com
dfox@elias.law
rmedina@elias.law
mmcqueen@elias.law
bradley@bravoschrager.com

Attorneys for Intervenor
Defendants Vet Voice
Foundation and Nevada Alliance
for Retired Americans

An Employee of Ashcraft & Barr | LLP
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This Opposition is made and based upon the following Memorandum of Points and

Authorities, the attachments hereto, and the papers and pleadings on file herein.
MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Plaintiffs seek to prevent the counting of mail ballots based on the arbitrary failure
of the U.S. Postal Service (“USPS”) not to postmark some mail ballots because Plaintiffs
think Republican candidates and voters will be harmed if such mail ballots are counted.
Nevada law does not support their request to enjoin Nevada officials from counting mail
ballots that arrive up to three days after an election for no reason other than because the
USPS failed to postmark them. The statute at issue, NRS 293.269921(2), allows these mail
ballots to be counted, and Plaintiffs have no likelihood of success on the merits. The
Secretary has interpreted NRS 293.269921(2) consistent with the Legislature’s intent and
the public’s interest, and has acted at all times in accordance with Nevada law. The Motion
should be denied based on this Opposition and the Washoe County Defendants’ Opposition
to Motion for Preliminary Injunction in which the State Defendants join.!
II. BACKGROUND

A. Nevada Law

Effective August 3, 2020, for elections held during a declared state of emergency,
Nevada law provided: “If a mail ballot is received by mail not later than 5 p.m. on the third
day following the election and the date of the postmark cannot be determined, the mail
ballot shall be deemed to have been postmarked on or before the day of the election.” See
Assembly Bill 4 of the 32nd Special Sess. (Nev. 2020) (“AB 4”)2 §§ 8(1), 20(2), 88(1). This
exact same language in AB 4 § 20(2) was adopted for all elections effective January 1, 2022.
See Assembly Bill 321 of the 81st Sess. (Nev. 2021) (“AB 3217)3 8(2), §§ 92(3). It is now
codified as NRS 293.269921(2) (“Postmark Provision”).

1 The Motion also violates FJDCR 3.23(b) as it exceeds 10 pages, and Plaintiffs did not seek leave to
exceed the page limit.

2 Avatlable at

3 Available at
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B. The Organizational Plaintiffs’ Prior Lawsuits
1. 2020 Federal Lawsuit

In 2020, Donald J. Trump for President, Inc., the RNC, and the NVGOP sued former
Secretary of State Barbara Cegavske in the U.S. District Court for the District of Nevada
in connection with the implementation of AB 4. See State Defs.” App. of Exs. to State Defs.’
Opp. (“SD App.”) 001-31, Am. Compl. for Declaratory and Inj. Relief, ECF No. 29, Donald
J. Trump for President, Inc. v. Cegavske, Case No. 2:20-cv-01445-JCM-VCF (D. Nev. Aug.
20, 2020), (“Cegavske Am. Compl.”). The plaintiffs challenged, among other things, the
legality of AB 4 § 20(2) because it “allow[ed] absent ballots to be cast after Election Day but
still be counted as lawfully cast in the 2020 general election.” Id. § 119.

In the 2020 litigation, both the Secretary and the plaintiffs recognized that the
language in AB 4, which is identical to the language in NRS 293.269921(2) challenged here,
meant that mailed ballots with no postmark would be counted if received not later than 5
p.m. on the third day following the election. Id. § 115 (“Section 20.2 of AB4 . . . permit[s]
absent ballots that have not been postmarked to be counted if they are received by 5:00 pm
three days after Election Day . . ..”); see also id. Y 97; SD App. 037, Def. Sec’y of State
Barbara Cegavske’s Mot. to Dismiss, ECF No. 37, Donald J. Trump for President, Inc. v.
Cegavske, Case No. 2:20-cv-01445-JCM-VCF (D. Nev. August 24, 2020) (“Section 20(2)
establishes a presumption that a mailed ballot received within 3 days after the election was
cast on or before the date of the election if the ballot envelope bears no postmark.”); see also
id. at SD App. 040. Since 2020, the Organizational Plaintiffs have therefore been on notice
of (and agreed with) the Secretary’s position that mail ballots with no postmark should be
counted if received by 5 p.m. on the third day following an election. The court granted
dismissal because the plaintiffs did not have standing. See Donald J. Trump for President,
Inc. v. Cegavske, 488 F. Supp. 3d 993 (D. Nev. 2020) (“Cegavske”).

2. 2024 Federal Lawsuit
As Plaintiffs note, they “have challenged Nevada’s counting of late-arriving mail

ballots as violating federal law in the U.S. District Court for the District of Nevada.” Am.
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Compl. for Declaratory and Inj. Relief (‘Am. Compl.”)  80. On July 17, 2024, Chief Judge
Miranda Du granted dismissal because the plaintiffs lacked standing. RNC v. Burgess,
Case No. 3:24-cv-00198-MMD-CLB, 2024 WL 3445254 (D. Nev. July 17, 2024) (“Burgess”).
III. LEGAL STANDARDS

A preliminary injunction is “an extraordinary remedy that may only be awarded
upon clear showing that the plaintiff is entitled to such relief.” See Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7, 22 (2008). It should be denied “in the absence of testimony or
exhibits establishing the material allegations of the complaint.” Coronet Homes, Inc. v.
Mylan, 84 Nev. 435, 437, 442 P.2d 901, 902 (1968) (citations omitted). And the evidence
supporting injunctive relief must be admissible. See State v. NOS Commc’ns, Inc., 120 Nev.
65, 69, 84 P.3d 1052, 1054 (2004). An applicant for a preliminary injunction order bears
the burden of showing “(1) a likelihood of success on the merits; and (2) a reasonable
probability that the non-moving party’s conduct, if allowed to continue, will cause
irreparable harm for which compensatory damage is an inadequate remedy.” Univ. &
Cmty. Coll. Sys. of Nev. v. Nevadans for Sound Gov’t, 120 Nev. 712, 721, 100 P.3d 179, 187
(2004). Additionally, courts “weigh the potential hardships to the relative parties and
others, and the public interest.” Id.
IV. ARGUMENT

A, Plaintiffs Are Not Likely to Succeed on the Merits

1. Plaintiffs Do Not Have Standing

Nevada “caselaw generally requires the same showing of injury-in-fact,
redressability, and causation that federal cases require for Article III standing.” Nat’l
Assoc. of Mut. Ins. Cos. v. Dep’t of Bus. & Indus., Div. of Ins., 524 P.3d 470, 476 (Nev. 2023)
(citations omitted).

a. The Organizational Plaintiffs Are Precluded from Re-
Litigating Standing
The Organizational Plaintiffs already litigated the issue of standing to challenge

Nevada’s laws on counting mail ballots received after election day in the 2020 Cegavske
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case. See Cegauvske, 488 F. Supp. 3d 993. They are thus precluded from re-litigating the
issue again here. “Federal lavx\r governs the [issue preclusion] effect of a case decided by a
federal court.” Clark v. Columbia/HCA Info. Servs., Inc., 117 Nev. 468, 481, 25 P.3d 215,
224 (2001). Under federal law, issue preclusion applies where “(1) the issue at stake was
identical in both proceedings; (2) the issue was actually litigated and decided in the prior
proceedings; (3) there was a full and fair opportunity to litigate the issue; and (4) the issue
was necessary to decide the merits.” Janjua v. Neufeld, 933 F.3d 1061, 1065 (9th Cir. 2019)
(citations omitted). All four factors are met here.

In Cegavske, the Organizational Plaintiffs challenged AB 4 § 20(2)’'s mail ballot
deadline, and AB 4 § 20(2) is identical to NRS 293.269921(2). See 488 F. Supp. 3d at 996—
97. The issue of standing is identical; the Organizational Plaintiffs claimed in Cegavske,
as here, associational and competitive standing, and standing based on a diversion of
resources and vote dilution. Id. 1000-03. “Because the factual and legal context in which
the issues of this case arise has not materially altered since [Cegavske], normal rules of
preclusion should operate to relieve the [Secretary] of ‘redundant litigation [over] the
identical question of” standing. Montana v. United States, 440 U.S. 147, 162 (1979)
(citations omitted).

Standing was also actually litigated and decided in the prior litigation after a full
and fair opportunity to litigate the issue, and the Cegavske court’s decision on standing was
the basis for dismissal of the prior action. See Cegavske, 488 F. Supp. 3d at 1004. There
can be no question that issue preclusion applies where a case is dismissed for lack of
standing, even if the decision finding a lack of standing was erroneous. Love v. Villacana,
73 F.4th 751, 755 (9th Cir. 2023). It also applies if the Organizational Plaintiffs claim they
are raising new arguments to support standing. See Paulo v. Holder, 669 F.3d 911, 918
(9th Cir. 2011).

Finally, issue preclusion applies to Plaintiff Donald J. Trump for President 2024,
Inc., even though the plaintiff in Cegavske was Donald J. Trump for President, Inc. Both

organizations have been “the principal committee for President Donald J. Trump’s”
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campaign. Am. Compl. § 23; SD App. 006, Cegavske Am. Compl. § 11. They therefore have
the same interests and are consequently in privity. Va. Sur. Co. v. Northrop Grumman
Corp., 144 F.3d 1243, 1247 (9th Cir. 1998) (“Privity exists between parties who adequately
represent the same legal interests. Itis the identity of interest that controls in determining
privity, not the nominal identity of the parties.”).
b. Alleged Vote Dilution Does Not Establish Standing

Plaintiffs rely on the widely rejected theory of vote dilution to assert standing. See
Am. Compl. 9 67, 70. In the highly similar Burgess action brought by the Organizational
Plaintiffs, the Burgess court explained that vote dilution is “an insufficient injury in fact to
support standing when the alleged harm is predicated up on the counting of illegitimate or
otherwise invalid ballots and equally affects all voters in a state.” 2024 WL 3445254, at *6
(collecting cases). “Counting ballots [without postmarks] received after Election Day does
not specifically disadvantage any one voter, ‘even if the error might have a “mathematical
impact on the final tally and thus on the proportional effect of every vote.”” Id. at *7
(citation omitted). Nor is the outcome different if Plaintiffs “fram[e] vote dilution in terms

»

of Republican voting power in Nevada.” Id. That is because “a statewide detriment to
[Republican voters’] collective interests in Republican representation is not sufficiently

particularized to confer standing.” Id. (citing Gill v. Whitford, 585 U.S. 48, 68 (2018)).
2. Nevada Law Permits the Counting of Mail Ballots Without

Postmarks
a. Nothing in the Statute’s Plain Text, Structure, or Purpose
Imposes the Restrictions Plaintiffs Assert

Courts “look to [a] statute’s plain language” to “ascertain” and “give effect to the

%

Legislature’s intent,” which is “[t]he goal of statutory interpretation.” Williams v. State
Dep’t of Corr., 133 Nev. 594, 596, 402 P.3d 1260, 1262 (2017) (citation omitted). The
Secretary’s plain-text interpretation of the Postmark Provision honors traditional modes of

interpretation. The Postmark Provision applies to any cast mail ballot that (1) “is received

by mail not later than 5 p.m. on the third day following the election” and (2) “the date of
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the postmark cannot be determined.” NRS 293.269921(2). The Provision applies whenever
a mail ballot is timely mailed and received by the county clerk and a postmark date “cannot
be determined,” regardless of the reason why “the date of the postmark cannot be
determined.” The Provision does not, by its own terms, require a visible postmark on the
mail ballot. Nor is its application limited to specific reasons why “the date of the postmark
cannot be determined.” It does not matter whether a postmark is illegible or absent
altogether; the date of a postmark is still indeterminate in both scenarios. The Secretary’s
interpretation thus withstands Plaintiffs’ semantic gymnastics.

Plaintiffs’ interpretation of the Provision hinges on two cherry-picked words—“the
postmark”—to concoct extra requirements that appear nowhere in the plain text. The
Provision, Plaintiffs contend, “requires the existence of a postmark on the ballot envelope”
for it to be indeterminate based on the use of the definite article “the” in relation to a
“postmark” and its “date.” Mot. at 9. Yet nothing in the Provision’s text bakes in the extra
requirement to distinguish, much less reject, a mail ballot when it has no visible postmark.
Whether smudged, torn, or absent altogether, the postmark still “cannot be determined” in
all scenarios. When a statutory provision lays out specific requirements, but makes no
mention of others, Nevada courts presume that such “omissions” by the Legislature were
intentional. See In re Lowry, 549 P.3d 483, 485 (Nev. 2024) (citation omitted).

Structurally, Plaintiffs’ interpretation also falters. “When interpreting a statute, a
court should consider multiple legislative provisions as a whole.” Int’l Game Tech., Inc. v.
Second Jud. Dist. Ct., 122 Nev. 132, 152, 127 P.3d 1088, 1102 (2006). In doing so, courts
“give those words their plain and ordinary meanings unless . . . a different meaning is
apparent from the context.” Lofthouse v. State, 136 Nev. 378, 380, 467 P.3d 609, 611 (2020)
(citation omitted). The words “the date of the postmark”—namely, the use of “the”—should
not be cherry-picked, as Plaintiffs do in their Motion. Plaintiffs’ hyper-fixation misses the
textual forest for the trees. Taken together, NRS 293.269921(1) and (2) create two rules
that comprehensively apply to all ballots received by mail. First, subsection (1) applies to

mail ballots with postmark dates that the clerk can, in fact, determine.
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See NRS 293.269921(1)(b). Second, subsection (2) applies to those mail ballots with
postmarks that cannot be determined, regardless of the reason why they are indeterminate
(e.g., smudged, torn, missing). The structural context of NRS 293.269921 makes it
apparent that, in relation to “the date of the postmark,” the Legislature did not intend to
distinguish, let alone disenfranchise, timely cast mail ballots without postmarks. See
Lofthouse, 136 Nev. at, 381-82, 467 P.3d at 612-13 (considering both plain text and
statutory context to ascertain Legislative intent and avoid “absurd results”).

The Secretary’s interpretation also harmonizes with the purpose and “spirit” of
Nevada’s election laws. The broader, overarching thrust of NRS chapter 293, which favors
the counting, not rejecting, of votes, further undercuts Plaintiffs’ interpretation.
“[W]henever possible, [courts] will interpret a rule or statute in harmony with other rules
or statutes.” Williams, 133 Nev. at 596, 402 P.3d at 1262 (cleaned up). “The language of a
statute should be given its plain meaning unless, in so doing, the spirit of the act is
violated.” Intl Game Tech., Inc., 122 Nev. at 152, 127 P.3d at 1102. The Legislature
codified the “spirit” of NRS chapter 293 at NRS 293.127(1)(c). This provision demands that
all Nevada election laws, under Title 24, be “liberally construed” to effectuate the “real will
of the electors,” such that it “is not defeated by any informality or by failure substantially
to comply with the provisions of this title with respect to . . . the conducting of an election
or certifying the results thereof.” NRS 293.127(1)(c); see Univ. & Cmty. Coll. Sys. of Nev.,
120 Nev. at 734, 100 P.3d at 195. Liberally construing the Postmark Provision to effectuate
the will of the people, Plaintiffs’ interpretation would also likely lead to an absurd result:
the undue rejection of otherwise valid mail ballots and consequent denial of voters’ right to
have their votes counted based on the arbitrary decision of the USPS to not postmark mail
ballots. Plaintiffs’ wishful efforts to rewrite NRS 293.266921 to impose more onerous
postmark requirements are better directed toward the Legislature, which has yet to enact
a law addressing the issue of this case. See City of Reno v. Yturbide, 135 Nev. 113, 118, 440
P.3d 32, 36 (2019).

1
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b. NRS 293.269921’s Legislative History Further Belies
Plaintiffs’ Reading of the Postmark Provision

Even if the plain text of the Postmark Provision were ambiguous, traditional canons
of construction further support the Secretary’s reading. “Where a statute lacks plain
meaning,” Nevada courts “will consult legislative history, related statutes, and context as
interpretive aids.” Nev. State Democratic Party v. Nev. Republican Party, 2566 P.3d 1, 7
(Nev. 2011) (citations omitted). Courts also may interpret an ambiguous statute by
“examining the context and the spirit of the law or the causes which induced the
Legislature to enact it. The entire subject matter and policy may be involved as an
interpretive aid.” Leven v. Frey, 123 Nev. 399, 405, 168 P.3d 712, 716 (2007).

The canon of constitutional avoidance, long recognized in both Nevada and federal
courts, points to only one reasonable interpretive option: the Secretary’s. See, e.g., Degraw
v. Eighth Jud. Dist. Ct., 134 Nev. 330, 333, 419 P.3d 136, 139 (2018). As the Secretary
interprets it, the Postmark Provision ensures that any voter who mails in their ballot by
election day, in compliance with NRS 293.266921, will have their vote rightfully counted,
regardless of whether the USPS applies a postmark—an act fully out of the voter’s control.
See Bush v. Hillsborough Cnty. Canvassing Bd., 123 F. Supp. 2d 1305, 1317 (N.D. Fla.
2000) (noting that local election officials’ “job is to accept votes, not reject them,” and that
they “must diligently count every vote that substantially complies with a state’s election
law absent any indication of fraud.”).

Plaintiffs’ interpretation, on the other hand, runs afoul of the constitutional
avoidance doctrine because it explicitly requires a visible postmark on all mail ballots and,
in turn, implicitly compels county clerks to reject valid mail ballots. Plaintiffs’ rewrite of
the Provision would lead to rejection of timely mail ballots—an absurd and
unconstitutional outcome that prevents accurate counting of votes and stymies Nevada
voters’ right to “a uniform, statewide standard for counting . . . all votes accurately.” Nev.
Const. art. IT, § 1A(10) (emphasis added); NRS 293.2546(10); ¢f. DCCC v. Kosinski, 614 F.
Supp. 3d 20, 5657 (S.D.N.Y. 2022) (finding that application of state law rejecting post-
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election day ballots without postmarks “constitute[d] a severe burden on the right to vote”
because it “disenfranchise[d] voters who do meet the deadlines imposed by state law by
invalidating their ballots that, through no fault of their own, are not postmarked and are
delivered two or more days after Election Day”). To safeguard voters’ rights, constitutional
avoidance requires this Court to “shun” Plaintiffs’ interpretation of the Postmark Provision
and instead adopt the Secretary’s. Degraw, 134 Nev. at 333, 419 P.3d at 139.

The legislative history of NRS 293.269921, consistent with sound reason and public
policy, further bolsters the Secretary’s plain-text interpretation of the Postmark Provision.
As NRS 293.269921 (then AB 321) made its way through the Nevada Legislature, the
Legislature considered this very interpretive issue. Assemblyman Jason Frierson,
AB 321’s primary sponsor, explained that timely mail ballots without postmarks would also
be counted under the bill:

To the nt that were ot] en

postma or the p rk wa gible,

damaged to where it could not be read—I think similar to the

postmark requirement of three days—any of those that came in

within that same period of time would be counted and anything

that came in after that would not be counted. Again, with respect

to the postmark issue, I would defer to our election officials.
Minutes of the Meeting of the Assemb. Comm. on Legis. Operations & Elections, 2021 Leg.,
81st Sess. at 21 (Nev. 2021).4 More broadly, Frierson emphasized the need to expand voting
rights in Nevada through A.B. 321—an expansion in which the counting of mail ballots

plays a central role:

I believe as the late U.S. Representative John Lewis did—that the
vote is the most powerful nonviolent tool that we have in a

democracy, and we must use it. . . . I am proud that Nevada has
led the way the years to expand the ways 1 p
vote, and 1 roud to continue expanding our S

A.B. 321. This reflects an expansion in Nevada but not a new
concept; several states have had seamless and very successful
election processes via mail ballots, including some states that do
only mail ballot elections.
Id. at 8. Assemblyman Frierson’s statement is reasoned, crystalline evidence of a

legislative intent (and public policy) to count mail ballots lacking a visible postmark if they

4 Available at
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arrived within three days after election day. See NRS 293.127(1)(c); Univ. & Cmty. Coll.
Sys. of Nev, 120 Nev. at 734, 100 P.3d at 195. And as the Nevada Supreme Courts has
recognized, “even the most basic general principles of statutory construction must yield to
clear contrary evidence of legislative intent.” A.J. v. Eighth Jud. Dist. Ct., 133 Nev. 202,
206, 394 P.3d 1209, 1213 (2017) (citation omitted).

Lastly, Plaintiffs’ nod to ten other states’ mail-ballot laws represents, if anything,
wishful thinking of what they want Nevada law to one day be, which, again, amounts to a
statutory change and request better directed toward the Legislature. Mot. at 10. Because
legislative intent, public policy, and commonsense all show that timely cast votes should
not be thrown out due to an action completely out a voter’s control—the application of a
postmark—Plaintiffs’ construction of the Provision cannot stand. See DCCC, 614 F. Supp.
3d at 56-57.

3. The Secretary Did Not Violate the APA

A “regulation” subject to the notice and hearing requirements of the Administrative
Procedure Act (“APA,” NRS chapter 233B) “does not include . . . [a]n interpretation of an
agency that has statutory authority to issue interpretations.” NRS 233B.038(2)(h). The
Legislature specifically authorized the Secretary, as the Chief Officer of Elections, to
“provide interpretations and take other actions necessary for the effective administration
of the statutes and regulations governing the conduct of primary, presidential preference
primary, general, special and district elections in this State.” NRS 293.124(1), 293.247(4).
While the Secretary is authorized to promulgate regulations on any “matter[] as
determined necessary by the Secretary of State,” NRS 293.247(3)(j), he was well within his
statutory authority to issue the interpretation of NRS 293.269921(2) in Memorandum
2024-015 (Mot. Ex. 1). The Memorandum was therefore not a “regulation” as defined in
NRS 233B.038(2)(h) and there is no violation of the APA.

V. CONCLUSION

For the foregoing reasons, the Court should deny Plaintiffs’ Motion.

1

Page 11 of 13 JA00127



O 0o 9 O T s W N~

N DN DN DN DN N N DN N = = = == = = =l =l e
o N & O Rk W N H O O 00Ok W NN O

AFFIRMATION

The undersigned does hereby affirm that the document entitled State Defendants’

Opposition to Motion for Preliminary Injunction does not contain personal information as

defined in NRS 239B.030(4), and further acknowledges that an affirmation will only be

provided on any additional documents if the document does contain personal information.

DATED this 23rd day of July, 2024.

AARON D. FORD
Attorney General

By:

Page 12 of 13

NA S (Bar No. 15156)
ttorney General
DEVIN R (Bar No. 16773C)

Deputy Attorney General
Office of the Attorney General
100 North Carson Street
Carson City, NV 89701-4717
T: (775) 684-1265
F: (775) 684-1108
E:

doliver@ag.nv.gov

Attorneys for State Defendants
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, Office of the Attorney General,
and that on this 23rd day of July, 2024, I served a true and correct copy of the foregoing
STATE DEFENDANTS® OPPOSITION TO MOTION FOR PRELIMINARY

INJUNCTION by electronic mail, pursuant to agreement, on:
Alicia R. Ashcraft

Jeffrey F. Barr
Ashcraft & Barr LLP

Michael Francisco
Christopher O. Murray
First & Fourteenth PLLC

Sigal Chattah

David A. Warrington
Gary M. Lawkowski

Attorneys for Plaintiffs

Elizabeth Hickman

Washoe County District Attorney’s Office
Attorneys for Cari-Ann Burgess and Jan Galassini
Lisa V. Logsdon

Clark County District Attorney’s Office

Attorneys for Lorena Portillo and Lynn Marie Goya

Aaron D. Van Sickle
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION
The Washoe County Defendants join in the State Defendants’ Opposition to Motion
for Preliminary Injunction (“State Defendants’ Opposition”) and incorporate the same
background and argument here.! The Washoe County Defendants raise in this Opposition
further bases supporting denial of Plaintiffs’ Motion, including Plaintiff's failure to join a
necessary party and the Organizational Plaintiffs lack of standing. Additionally, Plaintiff's
cannot show irreparable harm or that the public interest necessitates denying the motion.
Last, this lawsuit is barred by the doctrine of laches. For these reasons, in addition to those
asserted in the State Defendants’ Opposition, the Motion must be denied.
II. ARGUMENT
A, Plaintiffs Are Not Likely to Succeed on the Merits
1. Plaintiffs Have Failed to Join a Necessary Party
NRCP 19(a)(1)(B)(i) requires joinder of a party where that party “claims an interest
relating to the subject of the action and is so situated that disposing of the action in the
person’s absence may . . . as a practical matter impair or impede the person’s ability to
protect the interest.” Pursuant to NRCP 12(b)(6), dismissal is appropriate for failure to
join a party under NRCP 19. This is because the Court cannot enter a final judgment
absent necessary parties. Univ. of Nev. v. Tarkanian, 95 Nev. 389, 396, 594 P.2d 1159,
1163 (1979) (“If the interest of the absent parties “may be affected or bound by the decree,
they must be brought before the court, or it will not proceed to a decree.””); see also Schwob
v. Hemsath, 98 Nev. 293, 294, 646 P.2d 1212, 1212 (1982) (“Failure to join an indispensable
party is fatal to a judgment and may be raised by an appellate court sua sponte.”).
Plaintiffs allege that “late-arriving mail ballots that are counted will tend to
disproportionately favor Democrat candidates.” Am. Compl. for Declaratory & Inj. Relief

(“Amended Complaint”) I 71. Plaintiffs, then, are trying to harm Democrats by preventing

1 The Washoe County Defendants also join in the proposed order dismissing the Motion submitted by
the State Defendants.
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the counting of some Democratic mail ballots. Just as Plaintiffs claim an interest in the
interpretation and application of NRS 293.269921(2), see id. 1§ 15, 17, 18, 22, 25, 83, 90,
the Democratic party would have the same interests, as well as the interest in ensuring the
maximum number of Democratic mail ballots are counted. Under Plaintiffs’ own
allegations, therefore, they should have joined at least some Democratic party, such as the
Democratic National Committee or the Nevada State Democratic Party, in this action to
protect those interests. Because Plaintiffs did not, this action should be dismissed, and
Plaintiffs have no likelihood of success on the merits.
2. The Organizational Plaintiffs Do Not Have Standing
Nevada “caselaw generally requires the same showing of injury-in-fact,
redressability, and causation that federal cases require for Article III standing.” Nat’l
Assoc. of Mut. Ins. Cos. v. Dep’t of Bus. & Indus., Div. of Ins., 524 P.3d 470, 476 (Nev. 2023)
(citations omitted). Just last week, the U.S. District of Nevada dismissed a similar lawsuit
brought by the same Organizational Plaintiffs and an individual plaintiff for lack of
standing. See generally RNC v. Burgess, Case No. 3:24-cv-00198-MMD-CLB, 2024 WL
3445254 (D. Nev. July 17, 2024) (“Burgess”). The Burgess plaintiffs challenged Nevada’s
laws allowing some mail ballots that are received within four days after an election to be
counted, including NRS 293.269921(2). See id. at *1. Because Plaintiffs rely on the same
rejected standing theories here, they have no likelihood of success on the merits.
a. The Organizational Plaintiffs’ Competitive Harm Theory
of Standing Fails
The Organizational Plaintiffs claim injury based on the assertion that “late-arriving
mail ballots that are counted will tend to disproportionately favor Democrat candidates.”
Am. Compl. § 71; see also id. 1§ 72-77. To establish competitive standing, the
Organizational Plaintiffs would need to either show the “potential loss of an election,”
Drake v. Obama, 664 F.3d 774, 783 (9th Cir. 2011) (citation omitted), or that they are
“forced to compete under the weight of a state-imposed disadvantage, Mecinas v. Hobbs, 30

111
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F.4th 890, 899 (9th Cir. 2022). The Organizational Plaintiffs have submitted no evidence
establishing either.
i. The Organizational Plaintiffs Have Failed to
Establish the Potential Loss of an Election

As the Burgess court explained, “[alny harm to Organizational Plaintiffs’ electoral
success from the Nevada mail ballot receipt deadline ‘arises from the government’s
allegedly unlawful regulation’ of a third party: Nevada voters.” Burgess, 2024 WL 3445254,
at *2 (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 562 (1992)). Because the
Organizational Plaintiffs could not “rely on speculation about the unfettered choices made
by independent actors’ to establish standing,” the Burgess court found the Organizational
Plaintiffs failed to establish causation and redressability with respect to a theory of injury
based on potential loss of an election. Id. (quoting Food & Drug Admin. v. All. for
Hippocratic Med., 602 U.S. 367, 383 (2024)). The same is true here.

As in Burgess, Plaintiffs include no allegations or evidence relating to unaffiliated
voters, who cast around 27.6% of mail ballots in the past two general election; “[t]he
partisan lean of unaffiliated mail ballots is unknown.” Id. at 2, n.4. Thus, the
Organizational Plaintiffs have failed to establish that late-arriving mail ballots without
postmarks skew Democratic. Regardless, “it is far from guaranteed that Nevada voters
will” continue their same mail ballot voting trends. Id. (citing O’Shea v. Littleton, 414 U.S.
488, 496-97 (1974)). Thus, it is “inherently speculative’ that mail ballots [without
postmarks] received in Nevada after Election Day will favor Democratic candidates and
that, if they do, such votes will be ‘sufficient in number to change the outcome of the election
to [Republicans’] detriment.” Id. (quoting Bognet v. Sec’y Commonuwealth Pa., 980 F.3d
336, 351-52 (3d Cir. 2020)). And for the same reason, the “Organizational Plaintiffs have
not shown that any harm to their electoral prospects will ‘likely’ be redressed by enjoining
Nevada from counting ballots [without postmarks] received after election Day.” Id. at *3
(citing All. for Hippocratic Med., 602 U.S. at 380).

111
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ii. The Organizational Plaintiffs Have Failed to
Establish any State-Imposed Disadvantage
It is not enough for the Organizational Plaintiffs to allege that the government is
acting illegally. See Am. Compl. § 17; Lance v. Coffman, 549 U.S. 437, 439 (2007) (‘[A
plaintiff raising only a generally available grievance about government—claiming only
harm to his and every citizen’s interest in proper application of the Constitution and laws,
and seeking relief that no more directly and tangibly benefits him than it does the public
at large—does not state an Article III case or controversy.”). They must allege an “unfair
advantage in the election process,” Owen v. Mulligan, 640 F.2d 1130, 1133 (9th Cir. 1981)
(citation omitted), or that they are forced to compete on an uneven playing field, City of Los
Angeles v. Barr, 929 F.3d 1163, 1173 (9th Cir. 2019) (citations omitted). But mail ballots
without postmarks that arrive within three days after the election will be counted for all
Nevada voters. See Burgess, 2024 WL 3445254, at *3 (“Republican candidates ‘face no
harms that are unique from their electoral opponents’ when all Nevada voters are
uniformly given greater access to the ballot box.”); Donald J. Trump for President, Inc. v.
Cegavske, 488 F. Supp. 3d 993, 1003 (D. Nev. 2020) (“Cegavske”) (“‘Plaintiffs seek to muster
‘competitive standing,’ yet their candidates face no harms that are unique from their
electoral opponents.”). Consequently, the Organizational Plaintiffs do not have competitive
standing.
b. The Organizational Plaintiffs Do Not Advance a
Cognizable Diversion of Resources Theory of Injury
The Organizational Plaintiffs attempt to allege a diversion of resources theory of
injury. See Am. Compl. 11 18, 66. They argue that as a result of the interpretation of NRS
293.269921(2) at issue here, they and their members must “divert more time and money to
post-election mail ballot activities.” Id. § 66. A diversion of resources theory of injury
cannot be premised on “continuing ongoing activities” or expenditures that are part of
“business as usual.” Friends of the Earth v. Sanderson Farms, Inc., 992 F.3d 939, 943 (9th

Cir. 2021) (citations omitted). The Organizational Plaintiffs must instead “show that [they]
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would have suffered some other injury if [they] had not diverted resources to counteracting
the problem.” See La Asociacion de Trabajadores de Lake Forest v. City of Lake Forest, 624
F.3d 1083, 1088 (9th Cir. 2010).

The Organizational Plaintiffs allege that they already “devotef] significant resources
to mail-ballot-chasing operations and election integrity activities.” Am. Compl. § 18. They
do not explain why the interpretation of NRS 293.269921(2) would have any impact on
their activities. They fail to specify a harm they must counteract by diverting resources
based on the interpretation of NRS 293.269921(2). For instance, they claim that “[i]f non-
postmarked ballots received after election day are counted, the RNC will have to devote
resources to ascertaining and ensuring that only ballots mailed by election day are
counted.” Id. But they already indicate that they participate in mail-ballot counting
activities, see id. 1Y 65-66, and whether NRS 293.269921(2) is interpreted to include mail
ballots without postmarks, the same amount of resources would be expended. See Burgess,
2024 WL 3445254, at *5 (“Organizational Plaintiffs therefore are not engaging in additional
poll watching and mail ballot counting activities to identify and counteract any harms from
the Nevad mail ballot receipt deadline.”).

c. The Organizational Plaintiffs Do Not Have Associational
Standing

The Organizational Plaintiffs do not have standing here to bring suit on behalf of
their members. See Am. Compl. 19 16, 22. They would have to have members who “would
otherwise have standing to sue in their own right.” Hunt v. Wash. State Apple Advert.
Comm’n, 432 U.S. 333, 343 (1977). For the same reasons Plaintiffs do not have standing
based on vote dilution, as described in the State Defendants’ Opposition, the
Organizational Plaintiffs do not have associational standing.

B. Plaintiffs Have Failed to Show Irreparable Harm

Plaintiffs claim irreparable harm based on (1) the potential loss of an election; and
(2) vote dilution. Mot. at 13-15. Plaintiffs have failed to show any reasonable probability

that they will suffer these harms in the absence of an injunction. See Univ. & Cmty. Coll.
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Sys. of Nev. v. Nevadans for Sound Gov't, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004).

Both harms depend on the Court finding that counting mail ballots without
postmarks violates NRS 293.269221(2). As set out in the State Defendants’ Opposition,
Plaintiffs’ interpretation of NRS 293.269921(2) is meritless. Plaintiffs have also failed to
present evidence showing any reasonable probability that the counting of late-arriving mail
ballots without postmarks will result in the loss of any election.

As discussed above, Plaintiffs have failed to include any allegation relating to the
partisan lean of unaffiliated voters, and they therefore do no more than speculate about
whether late-arriving mail ballots without postmarks favor Democrats. Further, Plaintiffs
point to two elections where the results changed after the initial tally on election day. Mot.
at 14 (citing Am. Compl. 9 69, 76). Nevada law allows for ballots to be counted up to seven
days after an election, NRS 293.269931(1), so election day results are subject to change.
Mail ballots can arrive by mail up to four days after an election, NRS 293.269921, mail
ballots can be cured up to six days after an election if they, for example, lack a signature,
NRS 293.269927(6), and provisional ballots can be counted if validated within three days
of an election, NRS 293.3085(3)(b). Plaintiffs’ two cited elections do not establish any
reasonable probability that election results have changed or will change due to the counting
of mail ballots without postmarks under NRS 293.269921(2).

Plaintiffs also allege an interest of candidates and voters in accurate vote tallies. See
Mot. at 13-15. This is not a cognizable harm. While vote dilution is cognizable as a harm
where there are “irrationally favored” voters, such as where voters from one county are
disfavored based on malapportionment, see, e.g., Baker v. Carr, 369 U.S. 186, 207-08 (1962),
a “veritable tsunami of decisions” confirm that vote dilution as alleged here is not
cognizable. O’Rourke v. Dominion Voting Sys. Inc., Civil Action No. 20-cv-03747-NRN,
2021 WL 1662742, at *9 (D. Colo. Apr. 28, 2021), affd No. 21-1161, 2022 WL 1699425 (10th
Cir. May 27, 2022); see also Wood v. Raffensberger, 981 F.3d 1307, 1314-15 (11th Cir. 2020)
(vote dilution where “no single voter is specifically disadvantaged’ if a vote is counted

improperly” is “a paradigmatic generalized grievance that cannot support standing”);
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Bognet, 980 F.3d at 359 (“[I]t [does] not follow that every such ‘false’ or incorrect tally is an
injury in fact for purposes of an Equal Protection Clause claim.”), cert. granted 131 S. Ct.
2508 (2021) (dismissed as moot); Bost v. Ill. State Bd. of Elections, 684 F. Supp. 3d 720, 732
(N.D. Ill. 2023) (“Plaintiffs suggest the dilution posed by the Ballot Receipt Deadline
Statute violates the Elections Clause, but . . . Plaintiffs do not allege an injury beyond the
general grievance that all Illinois voters would share if that were the case.”).

C. The Public Interest Warrants Denial of the Motion

There is no dispute that the public interest favors “free and fair elections.” Am.
Compl. § 33. The public interest is also served by ensuring that the maximum number of
legitimate votes are counted. See, e.g., 52 U.S.C. § 20501(a)(1)-(2) (“The Congress finds
that . . . the right of citizens of the United State to vote is a fundamental right [and] it is
the duty of the Federal, State, and local governments to promote the exercise of that right
... .). Plaintiffs have provided no competent evidence that late-arriving mail ballots
without postmarks were not lawfully cast by election day. There is no public interest in
disenfranchising voters.

Plaintiffs also offer no explanation for why similarly situated voters who cast their
ballots by mail should be treated differently depending on the arbitrary failure of the U.S.
Postal Service to postmark their ballots. Instead, such a holding would likely implicate the
federal and state equal protection clauses because it would treat “similarly situated people
differently.” In re Candelaria, 126 Nev. 408, 416, 245 P.3d 518, 523 (2010) (citation
omitted). Plaintiffs do not argue that there is a legitimate basis to discriminate between
voters whose ballots have a smudged postmark versus voters whose ballots lack postmarks.

At bottom, Plaintiffs’ public interest argument presumes that NRS 293.269921(2)
does not allow the counting of late-arriving mail ballots without postmarks. Mot. at 15-16.
That contention is meritless, as described in the State Defendants’ Opposition, and it does
not overcome the public’s interest in having timely cast mail ballots counted.

/11
/11
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D. Plaintiffs’ Request Is Barred by the Doctrine of Laches

“Laches is an equitable doctrine which may be invoked when delay by one party
works to the disadvantage of the other, causing a change of circumstances which would
make the grant of relief to the delaying party inequitable.” Miller v. Burk, 124 Nev. 579,
598, 188 P.3d 1112, 1124 (2008). It can apply to preclude issuance of a preliminary
injunction. Carson City v. Price, 113 Nev. 409, 411-12, 934 P.2d 1042, 1043-44 (1997). And
it can apply in the election context, including where there is a request for prospective
injunctive relief. See Miller, 124 Nev. at 597-999, 188 P.3d at 1124-25 (applying laches to
Legislature’s challenge to language adopted through initiative petition); Paher v. Cegavske,
Case No. 3:20-cv-00243-MMD-WGC, 2020 WL 2748301, at *5-6 (D. Nev. May 27, 2020)
(applying laches to request for prospective injunctive relief to stop the implementation of
an all-mail election). Courts consider three factors in determining whether to apply laches:
“(1) whether the party inexcusably delayed bringing the challenge, (2) whether the party’s
inexcusable delay constitutes acquiescence to the condition the party is challenging, and
(3) whether the inexcusable delay was prejudicial to others.” Miller, 124 Nev. at 598, 188
P.3d at 1125. In the election context, prejudice to voters warrants application of laches.
See id., 124 Nev. at 599, 188 P.3d at 1125 (applying laches where there would be prejudice
to voters who had been relying on an approved ballot initiative).

As described in the State Defendants’ Opposition, the Organizational Plaintiffs have
known about (and even agreed with) the Secretary of State’s interpretation of the language
in NRS 293.269921(2) as requiring the counting of mail ballots without postmarks since
2020 when they litigated the Cegavske action. Now, four years later, Plaintiffs seek
preliminary injunctive relief to prevent the counting of mail ballots without postmarks only
four months before the November 5, 2024, general election.

Nevada had a presidential preference primary election on February 6, 2024, NRS
298.650(1), and a primary election on June 11, 2024, NRS 293.175(1). The interpretation
that NRS 293.269921(2) includes mail ballots without postmarks has already been in effect

for two elections in 2024. Yet Plaintiffs waited until June 3, 2024, to file this action, and
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

Case No.: 24 OC 00101 1B
REPUBLICAN NATIONAL
COMMITTEE; et al. Dept. No.: 1
Plaintiffs,

v.
REPLY TO STATE DEFENDANTS
FRANCISCO AGUILAR, in his official

capacity as Nevada Secretary of State; IN SUPPORT OF MOTION FOR
State of NEVADA; et al. PRELIMINARY INJUNCTION

Defendants,

and

VET VOICE FOUNDATION; and the
NEVADA ALLIANCE FOR RETIRED
AMERICANS,

Intervenor-Defendants.

Plaintiffs seek an injunction to prevent the irreparable harm that will
follow if the Defendant Secretary of State and Counties disregard Nevada’s clear
law regarding the counting of mail ballots received after election day that lack a
postmark under the secretary’s May 29 Memorandum (“Memorandum”).
Plaintiffs are Likely to Succeed on the Merits of Their Claims.

State Defendants’ Opposition Focuses exclusively on Plaintiffs’ likelihood
of success on the merits. Plaintiffs incorporate by reference their previously and
contemporaneously filed briefs addressing their likelihood of success on the
merits and address only arguments unique to (or expanded upon) by the State

Defendants’ opposition here.
a. Plaintiffs are not Estopped from Claiming Standing

The State Defendants argue that Plaintiffs’ standing is precluded because of
the 2020 Cegavske case. As an initial matter, Cegavske was wrongly decided.

Even if Cegavske were not incorrectly decided, “[i]n order for collateral estoppel
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to apply: (1) the parties to the prior action must be identical to, or in privity
with, the parties in the current action; (2) the initial ruling must have been on
the merits and final; and (3) the issues in the two actions must be identical.”
Clark v. Columbia/HCA Info. Servs., Inc., 117 Nev. 468, 481 (2001). Prongs one
and three fail.

First, the parties in this action are not identical to nor in privity with the
parties in the current action. Defendants do not dispute that Scott Johnston was
not a party to the 2020 Cegavske case. “A person who was not a party to a suit
generally has not had a ‘full and fair opportunity to litigate’ the claims and
issues settled in that suit.” Taylor v. Sturgell, 553 U.S. 880, 892 (2008). As an
individual voter, Mr. Johnston has standing to challenge the Memorandum.

Neither Donald J. Trump for President 2024, Inc. nor Mr. Johnston were
parties to the 2020 Cegavske case. According to the Federal Election
Commission, the Donald J. Trump for President 2024, Inc. and Donald J. Trump
for President, Inc. (now registered with the FEC as Make America Great Again
PAC) both currently exist as separate entities. Separate Statements of
Organization, separate filings, separate ID numbers, separate registration dates,
and supporting different candidates. It is not the case that the same entity has
changed its “nominal identity.” The Trump Campaign in this case is a separate
entity.

Second, the issues here are not identical to those in Cegavske, there
Plaintiffs asserted broad federal constitutional claims. Here, Plaintiffs assert a
narrow state law claim challenging the validity of the Memorandum as contrary
to the express language of NRS 293.269921 or in the alternative as having been
adopted in violation of the Nevada APA. Unlike Cegauvske, Plaintiffs here have

made specific allegations regarding how this single departure from controlling
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state law causes them specific harm. Cegavske was dismissed, in part, because of]
the federal court’s finding that Plaintiffs did not make such allegations there.’
The RNC and NVGOP are not precluded from asserting their standing in
this court by the federal district court’s decision in Cegavske. Even if they were,
the Trump Campaign and Mr. Johnston cannot be precluded because they were

not parties to Cegavske. Standing will not save Defendants here.

b. RNC and NVGOP’s Complaint in Cegavske Does Not Change The Text
of NRS 293.269921.

The State Defendants note that the complaint which was dismissed in
Cegavske included an allegation that AB4, the predecessor statute to AB 321
now codified at NRS 293.269921 requires ballots “without a postmark” to be
“counted.” This allegation—made in the context of an explosion of laws and
court decisions allowing ballots to be counted after election day in connection
with the hasty switch to mail-ballot voting in response to COVID-19—does not
change what NRS 293.269921 says. If the Legislature wanted to permit ballots
to be counted with no postmark, it could easily have adopted the equivalent of
Cal. Elec. Code § 3020. It did not, and the fact that some of the Plaintiffs in this
case were mistaken as to a predecessor statute in 2020 does nothing to change
that fact. To the extent State Defendants suggest that the Cegavske complaint
somehow binds Plaintiffs, they are incorrect. Two of the parties to this case, the
2024 Trump Campaign and Mr. Johnston were not parties to Cegavske in 2020,
and, most critically, none of the Cegavske Plaintiffs succeeded in having the

Cegauvske court adopt their mistaken view of AB4. See Mainor v. Nault, 120 Nev.

26

27

1 Moreover, and more basically, Cegavske decided standing under the U.S.
Constitution and the Federal Rules of Civil Procedure, not the Nevada
Constitution and the Nevada Rules of Civil Procedure like the case here.
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750, 765, 101 P.3d 308, 318 (2004) (success in having a tribunal adopt a position

1s an element of judicial estoppel).?

c. Missing Postmarks cannot be Conflated with “Indeterminate” Dates
on Postmarks

State Defendants contend that NRS 293.269921 treats mail ballots that
lack a “visible” postmark the same as ballots with a postmark when the “date of
the postmark,” NRS, cannot be “determined.” The plain meaning of the statute,
as explained in detail in Plaintiffs’ prior briefing, is that mail ballots must be
“postmarked” and can only be counted if they are “postmarked on or before the
date of the election” or “the date of the postmark cannot be determined,” in
which case the ballot “shall be deemed to have been postmarked on or before the
date of the election.” NRS 293.269921(1)(b)(2), (2). Contrary to State Defendants’
assertion that Plaintiffs have “cherry picked” words from the statute, and as
detailed in Plaintiffs’ Opposition to Intervenor-Defendants’ motion to dismiss, it
is clear from the language of NRS 293.269921 that the Legislature made a
determination to count mail ballots received after election day, but only if there
is some indicia these late ballots were actually mailed by election day. Plaintiffs’
plain language read of the statute comports with the Legislature’s purpose of
making it easier to have a ballot count while maintaining some safeguards

against late-cast ballots.

24

25

26

27

2 Plaintiffs note that Defendant Washoe County appears to have agreed with
Plaintiffs’ reading of NRS 293.269921 in its own recent complaint against the
Postmaster General: “Under Nevada law, when [sic] a mail ballot must be (1)
postmarked on or before election day and (2) received by the clerk not later than
5 p.m on the fourth day following the election. Nev. Rev. Stat. S
293.269921(1)(b). As such Washoe County relies on the Postal Service to timely
deliver mail ballots so that Washoe County Registrar of Voters can ensure all
ballots are included in the election results.” See Ex. A (Complaint dated
5/28/2024 in Washoe County v. Dejoy, et al., No. 3:24-cv-00224, D. Nev.) at 9 44.
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It is Defendants’ conflation of ballots that lack a postmark with ballots
where the “date of the postmark” cannot be determined that cannot be squared
with the Legislature’s chosen language. First, the deeming clause of subsection 2
only makes sense if the ballots subject to the exception to the rule are ballots
with a physical postmark present. The structure is “if” a condition is met, then
“the mail ballot shall be deemed” to have a property. That property illuminates
the unmistakable meaning and fits with the structure of NRS 293.269921. If the
ballot meets the exception, then the ballot “shall be deemed to have been
postmarked on or before the date of the election.” NRS
293.269921(2)(emphasis added). That fits with the statutory requirement that

9

mail ballots “must be” “postmarked on or before the date of the election,”
as required in subsection 1. The language is identical and it must mean the law
requires a postmark to be present. That reading, consistent with Plaintiffs’
interpretation of the law, is fully consistent and places the import on the legally
significant date of the postmark.

Second, Defendants conflate indeterminate postmark dates with
envelopes lacking any postmark. This is contrary to commonsense

understanding of language and the statute. Here is an example provided by

Washoe County in this litigation of a mail ballot in the past primary election

with an indeterminate postmark date:
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See Ex. B (Email from E. Hickman to M. Francisco, 7/18/24). Clearly, this is a
smudged postmark where it was “postmarked” (as required by the statute), but
the date cannot be “determined.” Consistent with this, both Clark and Washoe
County defendants, in this litigation, provided data from the recent Primary
Election which naturally and easily distinguished between (1) mail ballots with
no postmark, and (2) mail ballots with an indeterminate postmark, and (3) mail
ballots with legible postmark. See Ex. C (Email from E.Hickman to M.Francisco
7/18/24, Email from L. Logsdon to M.Francisco 7/18/24). Defendants’ own use of

language and tracking of ballot information thus belies their litigation position.

Perhaps most tellingly, the Memorandum describes “a mail ballot that has no
visible postmark” as something needing to “be interpreted to have an
indeterminate postmark” because everyone understands that normal usage of
language does not allow “no visible postmark” to be understood as “the date of
the postmark cannot be determined,” as NRS 293.269921 describes. The “should
be interpreted” aspect of the Memorandum strongly supports Plaintiffs legal

position regarding what the Nevada statute requires.
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The undersigned hereby affirm that the foregoing document does not

contain the social security number of any person.

DATED this 31st day of July, 2024.

ASHCRAFT & BARR LLP
By:

Jeffrey F. Barr (Bar # 7269)
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By:

Michael Francisco (pro hac vice forthcoming)
Christopher O. Murray (pro hac vice

forthcoming)

Counsel for Plaintiffs

CHATTAH LAW GROUP

By:

Sigal Chattah (Bar # 8264)

Counsel for Plaintiff Nevada Republican

Party

DHILLON LAW GROUP

By:

David A. Warrington* (pro hac vice

forthcoming)

Gary M. Lawkowski* (pro hac vice

forthcoming)

Attorneys for Plaintiff Donald J. Trump for

President 2024, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on the 31st day of July 2024, I served a true and correct
copy of the foregoing REPLY TO STATE DEFENDANTS IN SUPPORT OR
MOTION FOR PRELIMINARY INJUNCTION by electronic mail to the e-mail

addresses listed below:

LStdJules@ag.nv.gov

Attorneys for Defendant
Francisco Aguilar

lisa.logsdon@clarkcountydanv.gov
Afeni.Banks@ClarkCountyDANV.gov

Attorneys for Defendants Lorena
Portillo and Lynn Marie Goya

ehickman@da.washoecounty.gov

Attorneys for Cari-Ann Burgess
and Jan Galassini

daniel@bravoschrager.com
dfox@elias.law
rmedina@elias.law
mmcqueen@elias.law
bradley@bravoschrager.com

Attorneys for Intervenor
Defendants Vet Voice
Foundation and Nevada Alliance
for Retired Americans

An Employee of Ashcraft & Barr | LLP
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Case 3:24-cv-00224-ART-CSD Document 1 Filed 05/28/24 Page 1 of 48

__Flled __Regceived __Entered _ Sarved On
Counsel/Parties of Record

CHRISTOPHER J. HICKS

Washoe County District Attorney MAY 2 B 2024
LINDSAY L. LIDDELL Clerk US District Court
Deputy District Attorney ) District of Nevada Do
By: puty
Nevada State Bar Number 14079 L e

One South Sierra Street

Reno, NV 89501

lliddell@da.washoecounty.gov %—
(775) 337-5700

ATTORNEYS FOR WASHOE COUNTY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

L

WASHOE COUNTY, a political
subdivision of the State of Nevada,

Case No. 3- 24"CV‘00224

COMPLAINT FOR DECLARATORY
VS, AND INJUNCIVE RELIEF

LOUIS DEJQY, in his official capacity as
Postmaster General of the United States, aud the
UNITED STATES POSTAL SERVICE, /

Plaintiff,

Defendants.

Plaintiff Washce County, a political subdivision of the State of Nevada, by and
through its attorney, Lindsay L. Liddell, Deputy District Attorney, hereby complains and
alleges as follows:

1. Introduction

1. The United States Postal Service (“USPS” or the “Postal Service”) is vital to
a functional democracy, and one of the few public goods set forth in the United States
Constitution. See U.S. Const. Art. 1, § 8. As James Madison explained in The Federalist No.
42, “The power of establishing post roads must, in every view, be a harmless power and

may, perhaps, by judicious management, become productive of great public conveniency.
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Nothing which tends to facilitate the intercourse between the States can be deemed
unworthy of the public care.” The Federalist No: 42, at 271 (James Madison) (Clinton
Rossiter ed., 1961).

2. For the past several decades, mail originating from Northwestern Nevada has
been processed and sorted in the Reno Processing and Distribution Center. When Washoe
County sent election mail to its register voters, it would be sorted at the Reno Facility and
then transferred to other local mail handlers for further sorting and prompt delivery.

3. In May 2020, Louis Dejoy (“DelJoy™) was appointed Postmaster General of
the USPS. In 2021, Deloy implemented the Postal Service’s “Delivering for America” 10-
year strategic plan (*DFA”).! The DFA includes changes to delivery standards, postage
pricing, and a transformation of the Postal Service’s “processing and logistics network.”

4, In 2023, the Postal Service began implementing the DFA phase of
“deploying a best-in-class processing and delivery operations network.”? The DFA network
phase includes reviewing existing processing facilities for possible downsizing into local
processing facilities and expansion of regional processing and distribution centers.” On
information and belief, the Postal Service intends to review approximately 190 facilities for
changes in their processing operations throughout the United States. Exhibit 1 at p, 1.
Thus far, the Postal Sercvice has reviewed or started review of 59 existing processing
facilities, including the Reno Processing and Distribution Center. Exhibit 1 at pp. 7-9.

5. In April 2024, USPS announced its unilateral decision to close the Reno

Processing and Distribution Center and transfer Northwestern Nevada mail processing
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operations to Sacramento. On information and belief, once USPS implements its plan for
Reno, a letter placed in the mail in Reno and destined for another Reno location will first
be placed on a truck, driven on Interstate-80 over Donner Pass, delivered to the Sacramento
Regional Processing Facility, sorted in Sacramento, California, then placed on a truck,
driven back over Donner Pass, and then transferred to the Reno local processing center for
ultimate processing and delivery. Exhibit 2. The 250-mile roundtrip journey involves a
route notorious for its severe weather conditions, traffic holds, and road closures.

6. Deloy and the Postal Service circumvented procedural law requiring them to
first request an advisory opinion from the Postal Regulatory Commission before
implementing any plans that have a substantially nation-wide effect. 39 U.S.C. § 3661.

7. By filing this case, Plaintiff Washoe County seeks: (i) to halt Defendants
from implementing the network optimization phase of the DFA plan, including the plan to
downsize the Reno Processing and Distributicn Center, (i) declaratory relief deeming
Defendants’ actions unlawful, and (iii) declaratory relief deeming that any further
implementation of the DFA network optimization phase is unlawful in the absence of
compliance with the requisite administrative process before the Postal Regulatory
Commission.

I1. Jurisdiction and Venue

8. This Court has subject matter jurisdiction based on the federal questions
presented pursuant to 28 U.S.C. Section 1331 and 39 U.S.C. Section 409. The Court has
jurisdiction to award declaratory and other relief pursuant to 28 U.S.C. Section 2201.

9. Venue is proper in the District of Nevada, because a substantial part of the
acts or omissions giving rise to the claims occurred or will imminently occur in this judicial
district. 28 US.C. §§ 1391(b)(2), (e)(1). Particularly, a substantial volume of mail is
currently sent, processed, and delivered in Northern Nevada. Washoe County relies on

USPS to timely deliver voter registration documents, sample ballots, mail-in ballots, other
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election mail, utility bill correspondence, and various administrative notices including
licensing naotices, code violation notices, and other legal mail. Implementing the network
optimization phase of the DFA plan will delay the receipt and postmarking of Washoe
County mail, which harms its departments that rely on mail correspondence and may
disenfranchise its residence. The Postal Service's unilateral network optimization phase
implementation also deprived Washoe County of its procedural right to be heard and
participate in an action before the Postal Regulatory Commission.
III.Parties

10.  Plaintiff Washoe County is a political subdivision of the State of Nevada.
Washoe County relies on the Postal Service to carry out its business correspondence and its
duties regarding elections, code enforcement, licensing, and utility services, among others.

11.  Defendant Louis DeJoy is the Postmasier General, the chief executive office
of USPS. He is sued in his official capacity.

12.  Defendant USPS 1s an indepcndent agency of the executive branch of the
United States. Congress has waived USTS’s immunity from suit. 33 US.C. § 401.

13.  Any and all reference to “Defendants” means the acts of Defendants acting
individually, jointly, and/or severally.

IV.Factual Allegations

A. The Postal Service and Postal Regulatory Commission

14.  The United States Constitution, in Article 1, Section 8, vests Congress with
the power to “establish Post Offices and Post Roads.” In 1792, Congress exercised that
power, and President George Washington signed into law the Postal Service Act
establishing the U.S. Post Office Department.

15. The Postal Service is “a basic and fundamental service provided to the
people by the Government of the United States.” 39 US.C. § 101(a). By law, its “basic

function” is “to provide postal services to bind the National together through the personal,
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education, literary, and business correspondence of the people.” Id. “[The Postal Service]
shall provide prompt, reliable, and efficient services to patrons in all areas and shall
render postal services to all communities.” /4. (emph. added).

16.  Federa!l law mandates that the Postal Service “serve nearly as practicable the
entire population of the United States.” 39 U.S.C. § 403.

17. The Postal Service delivers critical mail, including voter registration
applications and notifications, sample ballots, mail-in ballots, utility bills, administrative
penalty notices, legal mail, prescriptions, county tax assessment notices, and licensing
correspondence.

18.  When creating its policies, the Postal Service is required to “give the highest
consideration to the requirement for the most expeditious collection, transportation, and
delivery of important letter mail.” 39 U.S.C. § 101(e).

19.  In 1970, Congress created the Posiai Rate Commission, an independent body
to oversee postage rates and other Postal Service actions. In 2006, Congress expanded that
body into the Postal Regulatory Cominission with increased authority over the Postal
Service including authority regardiing the Postal Service's mail operations.

20.  Before making major changes, the Postal Service is required to first
participate in a proceeding before the Postal Regulatory Commission. Specifically, “[w]hen
the Postal Service determines that there should be a change in the nature of postal services
which will generally affect service on a nationwide or substantially nationwide basis, it
shall submit a proposal, within a reasonable time prior to the effective date of such
proposal, to the Postal Regulatory Commission requesting an advisory opinion on the
change.” 39 US.C. § 3661(b).

21.  In the advisory opinion proceedings, there must be “an opportunity for a
hearing on the record under [the Administrative Procedure Act] ... accorded to the Postal

Service, users of the mail, and an officer of the Commission who shall be required to
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represent the interests of the general public,” before the Postal Regulatory Commission
may issue the advisory opinion. 39 U.S.C. § 3661(c).

22. In a proceeding before the Postal Regulatory Commission, any person is
entitled to submit comments. 39 C.F.R. § 3010.140.

23.  More importantly, a person may become a party to the Postal Regulatory
Commission proceeding by filing a notice of intervention. 39 C.F.R. § 3010.142(b). As a
party to that proceeding, the intervener may participate in discovery and motion practice,
file testimony, cross examine witnesses, file briefs, and present oral argument to the Postal
Regulatory Commission. 39 C.E.R. § 3010.142(a), (e).

24,  Congress created the advisory opinion proceedings as a check and balance to
the Postal Service’s transparency and public accountability

B. The Delivering For America Plan

25. On March 23, 2021, the Postai Service published a 10-year strategic
Delivering for America (“DFA”) plan. The DFA plan contains several strategies to achieve
financial stability and involves consolidating and downsizing mail service in the name of
efficiency.

26. In 2023, Defendants published its DFA Second Year Progress Report
regarding an “overhaul” of the USPS processing and delivery networks.

27.  The DFA network optimization phase involves creating Regional Processing
and Distribution Centers (RPDCs or “Regional Centers”) by consolidating and centralizing
processing operations.

28.  The network optimization phase also involves creating Local Processing
Centers (“Local Centers” or “LPCs"”) from existing facilities including former processing
and distribution centers.

//
//
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29.  Defendants also intend to create Sorting and Delivery Centers (“S&DCs"),
some of which will be co-located with Local Centers.

30. On May 20, 2024, Deloy sent a letter describing these mail processing
network changes as a “national strategy.” Ex. 1 at 2,

C. Nationwide Implementation of the DFA — Network Optimization Phase

31.  On April 16, 2024, DelJoy stated that Defendants plan to redesign their
network from 430 facilittes to 220 facilities. United States Postal Service, Statement of
Postmaster General and Chief Executive Officer Louis Deloy before the Senate Committee
on Homeland Security and Government Affairs, April 16, 2024, at p. 6.

32. In Deloy’s May 20, 2024 letter, he explained, “We are now in the process of
scheduling work for this initiative, which we expect to accomplish over the next 18-24
months.” Ex. 1 at p. 2.

33.  In July 2023, Defendants launched the first Regional Center in Richmond,
Virginia.

34.  Between 2023 and 2024, Defendants implemented its plans and downsized
existing processing and distributicn centers in (1) Medford, Oregon, (2) Eugene, Oregon,
(3) Macon, Georga, (4) Augusta, Georgia, (5) Greenville, South Carolina, (6} Tallahassee,
Florida, and (7) Fort VWayne, Indiana. The mail originating from the aforementioned
facilities now travels io a Regional Center for processing prior to delivery.

35. Thus far, Defendants have implemented or begun renovations to create
Regional Centers for the DFA network optimization phase in Richmond, Atlanta,
Portland, Boise, Charlotte, Chicago, Houston, Jacksonville, Jersey City, Greensboro,
Phoenix, Santa Clarita, and Indianapolis. See Ex. 1 at p. 3. Specifically, as of May 2024, the
following is an excerpt of DeJoy’s May 20, 2024 letter describing the implementation status
at those locations:

/!
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//
/7
/7
//
//
/7
/7
//
//

1. Richmond RPDC: Richmond, Virgina - an existing 680,000 square foot facllity
substantially complete and operating, awaiting further conveying equipment to be
installed [n first quarter of next year.

2. Atlanta RPDC: Palmetto, Georgla - a new 1,200,000 square fool facility substantially
complete and substantially cperating awaiting some additional equipmant and facility
adjustiments.

3. Charlotte RPDC: Gastonia, North Carolina - a new 700,000 square fool facility
substantially completed and partially operating.

4. Chicago RPDC: Chicago, lllinois — an existing 720,000 square fool facitily currently
being substantially renovated and equipped and parlially cperating. Expected
completion prior to year-end.

5. Portland RPDC: Portland, Oregon - an existing 780,000 square foo! (acifily
substantially complete and operating, awaiting further malerial handling equipment to
be installed prior 1o the end of the year.

6 Bolse RPDC: Bolse, ldaho - an exlsting 300,000 square foot facility substantially
complata and operating, awailing further material handling equipment to be installed
prior to the end of the year.

7. Houston RPDC: Houston, Texas - an existing 850,000 square foot facility currently
being substantially renovated and equipped and partially operating.

8. Indianapolis RPDGC: Indianapolis, Indiana - a new 1,200,000 square foof facility in
various levels of cormpletion by function awaiting additional equipmeri installation.
Partially operating for package sortalion with Increasing functionality and volume
through the end of 2024.

9. Jacksonville RPDC: Jacksonville, Florida - an existing 780.000 square fool facility
currently being substantially renovated and equipped. Parti=! operations to begin this
fall. Expected completion prior lo year-end.

10. Jersay City RPDGC™: Jorsey Gity, New Jersey - an existing 1,400,000 square foot
facility currently being substantialty renovated and cquipped and partially operating for
package sortation. Expsacted complelion in Septamber of 2025,

11. Gresnsboro RPDC*: Greensboro, North Carolina - an existing 460,000 square foot
facility currenlly being substantially renovateq and equipped and partially operating.
Expeacled complation in Septamber of 2025.

12. Phoanix RPDC*: Phosnix, Arizona -2 new 500,000 square foot facility in various
levels of completion by function awaiting additional equipment installation. Initial
operations begin for package snitaiion in Septamber 2024.

13. Santa Clarita RPDC: Santa Glarita, California - An exisling 850,000 square foot
facilily receiving a 200,000 square foot addilion scheduled for cormpletion In 2026.

Ex. 1 atp. 3.
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36. Implementing the DFA’s network optimization phase, on information and

belief, the Postal Service will create a mail delay throughout the United States. The Postal

Service is currently reviewing 59 processing and distribution centers for potential changes
to processing operations, including downsizing those operations. Exhibit 1 at pp. 7-8. In
addition to the change in Northern Nevada set forth below, Defendants’ processing changes
include:

a. Removing a/f processing operations within the State of Wyoming,
including removing processing operations from Casper, Wyoming and
rerouting their processing through a 560-mile round trip to and from
Billings, Montana;

b. Removing processing operations from Medford, Oregon, and processing
their mail approximately 4.5 hours away in Portland, Oregon;,

c. Removing processing operations from McAllen, Texas, and processing
their mail through a 500-iuile round trip to and from San Antonio, Texas;

d. Removing processing operations from Manchester, New Hampshire, and
processing their mail through a notoriously heinous commute in Boston,
Massachusetis;

e. Removing processing operations from Missoula, Montana, and
processing their mail through a 408-mile round trip to and from Spokane,
Washington; and

f. Removing processing operations from Grand Junction, Colorado, and
processing their mail through a 506-mile round trip to and from Denver,
Colorado.

37. There have been mail delays in regions where Defendants already
implemented the network optimization phase with Regional Centers such as Atlanta and
Richmond.
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38. Based on such delays and on information and belief, the network
optimization phase will create nationwide mail delays with longer distances for processing
to Regional Centers,

D. Implementing the DFA in Reno, Nevada.

39.  The Reno Processing and Distribution Center currently processes mail for
zip codes beginning in 895-, 894-, 897-, and 961. Exhibit 3. This area includes Washoe
County, Carson City, Douglas County, Storey County, Lyon County, Churchill County,
Pershing County, Esmeralda County, Humboldt County, Mineral County, part of Elko
County, and part of Nye County. See id.

40. Washoe County relies on the Postal Service and the Reno Processing and
Distribution Center for timely delivery of business correspondence and to carry out its
duties including for elections, code enforcement, licensing, and utility services.

41.  On information and belief, nearby Nevada counties also rely on the Postal
Service and its Reno Processing and Distribution Center to timely carry out
correspondence in the course of their official government business, including for election
mail.

42,  Nevada has a decades-long history of safely and securely administering mail-
in ballots. In 1991, Nevada adopted a no-excuse absentee system whereby any voter could
request a paper ballot to cast by mail. In 2022, Nevada law shifted a statewide mail-in
ballot structure whereby state and local elections officials are required to mail paper ballots
to all active registered voters.

43.  Voting by mail is especially important for Washoe County’s rural
communities, including the Pyramid Lake Paiute Tribe Reservation, Gerlach, and the
northern areas along the California and Oregon borders.

44,  Under Nevada law, when a mail ballot must be (1) postmarked on or before

election day and (2) received by the clerk not later than 5 p.m. on the fourth day following

-10-
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the election. Nev. Rev. Stat. § 293.269921(1)(b). As such, Washoe County relies on the
Postal Service to timely deliver mail ballots so the Washoe County Registrar of Voters can
ensure all ballots are included in the election results.

45, On January 10, 2024, the Postal Service announced its Notice of Intent to
evaluate “[w]hether efficiency could be increased by transferring some mail processing
operations currently performed at the Reno PD&C to the Sacramento PD&C in West
Sacramento, California.”

46.  On February 6, 2024, the Postal Service published its “Initial Findings,” to
transition the Reno processing and distribution center into a Local Center LPC, and that
“the business case supports transferring mail processing cutgoing operations to the
Sacramento PD&C.”

47.  On February 28, 2024, Washoe County submitted public comment to the
Postal Service through their online portal. Washoe County highlighted its concerns for
delayed mail service based on Donner Pass road conditions and the lack of data to support
Defendants’ decision to move processing from Reno to Sacramento.

48.  On or about April 23, 2024, the Postal Service published its “Final MPFR”
[Mail Processing Facility Review], announcing its decision to proceed with transferring
processing functions fren Reno to the Sacramento.

49.  On information and belief, Defendants’ plan includes removing biohazard
detection equipment from the Reno USPS location, rendering Defendants’ staff unable to
make an exception and process mail ballots in Reno.

50.  On information and belief, Defendants intend to fully implement the plan
phase for the Reno Processing and Distribution Center in January 2025.

51.  Interstate 80 experiences severe weather conditions during winter months
that cause road closures, weather-related vehicle accidents, chain controls, and semi-truck

holds. For example:

-11-
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54, Northern Nevada voters, many of whom rely on the Postal Service to deliver
their ballots, have the power to determine outcomes of statewide elections. For example, in
the 2022 general election, United States Senator Catherine Cortez Masto won her race
against candidate Adam TLaxalt by approximately 8,000 votes in Nevada. A different
outcome in Nevada’s Senate Race would have impacted the function of the entire U.S,
Senate. On information and belief, if Northern Nevada’s mail ballots had been processed in
Sacramento instead of Reno, there is a substantial likelihood that mail ballots would have
been delayed and thus not counted. Specifically:

a. In the 2022 general election, the counted mail ballots included ballots
from Washoe County (103,085), Lyon County (13,261), Carson City
(14,158), Douglas County (18,895), and t{umboldt County (2,843).

b. The 2022 general election occurred on November 8, 2022, meaning that
mail ballots must have a postrinark on or before November 8, 2022, and
received at the appropriait clerk’s office on or before 5p.m. on November
12, 2022, to be counted in that election.

c. Inthe days leadiag up to and following the 2022 general election, Donner
Pass on Interstate-80 experienced significant winter weather conditions.
Exhitat 4. On November 2, 2022, there was a snowstorm that caused icy
and slippery road conditions, and chains were required on all vehicles. Id.
at 1-2. Later that day, traffic was held eastbound on Donner Pass due to a
traffic collision. 7d, at 3. On November 3, 2022, chain control remained in
effect over Donner Pass. Id. at 4. On November 6, 2022, traffic was held
westbound near Donner Lake due to a rockslide. Jd. at 5. On November
7, 2022, the roads remained full of snow and trucks were “at maximum
restrictions.” Id. at 6-7. On November 8, 2022, election day, snow

continued to fall, chains were required, and eventually eastbound
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Interstate-80 traffic was closed and traffic diverted due to a collision
involving three “big rigs.” Id. at 8-10. On November 9, 2022, chain
controls remained in effect, the snow fall near the road was several feet,
and trucks were “at maximum restrictions.” Id. at 11-12. On November
12, 2022, the date which ballots must be received to be counted,
Interstate-80 continued to experience significant snow with chain control
in both directions and trucks again at “maximum restrictions.” Id. at 13.
d. On information and belief, based on the above conditions, the Postal
Service would have delayed delivery of mail ballots if ballots were
Juin tra  on a semi-truck through Doiner Pass twice before final
sorting and delivery in Northern Nevada.

55.  Alternatively, Defendants’ implementation of the DFA network optimization
phase for the Reno Processing and Distribution Center alone will generally affect service on
a nationwide or substantially nationwide basis in that, once implemented, a broad
geographic region will experience delayed mail service, The population whose mail is
currently processed in Reno inciudes Washoe County (486,492 people), Carson City
(58,639 people), Douglas County (49,488 people), Storey County (4,104 people), Lyon
County (59,235 people}, Churchill County (25,516 people), Pershing County (6,650
people), Esmeralda County (729 people), Humboldt County (17,285 people), and Mineral
County (4,554 people) — over 700,000 residents.* The delayed delivery of mail generated
by residents currently serviced by the Reno Processing and Distribution Center will, on
information and belief, have a substantially nationwide effect on service.

//

4 Population totals are based on the 2020 U.S. Census.

-14-
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E. Absence of Advisory Opinion Proceedings for the Network Optimization
Phase

56.  In 2021, the Postal Regulatory Commission held that the DFA plan itself, as
a generalized 10-year strategic plan, did not require an advisory opinion. Postal Regulatory
Commission, Docket No. C2022-1, Order No. 6067 at pp. 17-18 (Dec. 17, 2021).
Nevertheless, in so holding, the Postal Regulatory Commission including that “this is not
to say that specific initiatives described in a strategic plan would not require a request for an
advisory opinion pursuant to 39 U.S.C. § 3661(b) in advance of implementation of those
initiatives...” Id. at p. 18 (emph. added).

57.  Defendants failed to request an advisory opinion prior to implementing any
of its DFA network optimization phase.

58.  Defendants did not initiate advisory opinion proceedings regarding the
processing consolidation changes that alreadv occurred in Richmond, Atlanta, Portland,
Boise, Charlotte, Houston, Jacksonville, and indianapolis. On information and belief, those
regions have experienced delayed mail processing since Defendants implemented those
changes.

59.  Defendants cotitinued to review existing processing and distribution facilities
for potential downsizing beginning in Fall 2023, again without initiating an advisory
proceeding for its implementation of the DFA network optimization phase. Defendants still
did not and have not initiated an advisory proceeding before moving forward with the
implementation activities set forth on pages 2 and 3 of Exhibit 1.

60.  In conducting facility reviews, the Postal Service announced its “Decision to
Proceed” on altering the function of 56 existing processing and distribution facilitics
throughout the United States. Each review includes a published notice of intent and
internal review of Postal Service operations. Defendants chose which facilities to review

and conducted its review without initiating an advisory opinion proceeding.
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61.  Defendants did not seek an advisory opinion prior to removing the following
Processing and Distribution Centers throughout the nation: Medford, Oregon; Eugene,
Oregon; Macon, Georga;, Augusta, Georgia; Greenville, South Carolina; Tallahassee,
Florida; or Fort Wayne, Indiana.

62, On Apnl 26, 2024, the Postal Regulatory Commission issued an Order
Directing Postal Service to Show Cause or File a Nature of Service Proceeding Regarding
Certain Delivering for America Initiatives (“Order to Show Cause”). Postal Regulatory
Commission, Docket No. P12023-4, Order No. 7061 (Apr. 26, 2024). It noted that “[t]he
Commission has a duty to provide transparency, oversight, and ongoing monitoring of the
Postal Service's network transformation plans.” Id. at p. 7. Regarding implementation of
the DFA network optimization phase, the Order to Show Cause noted, “it has become
increasingly apparent that the operational changes t¢ be implemented by the Postal Service
nationwide may result in significant service changes over a broad area of the country.” /d.
at p. 12. It directed the Postal Service to stiow cause or to file a request for an advisory
opinion. /d, at pp. 12-13.

63. On May 16, 2024, instead of initiating advisory opinion proceedings, the
Postal Service filed a Response to the Order to Show Cause. Postal Regulatory Commission,
Docket No. P12023-4, United States Postal Service Response to the Order to Show Cause Regarding
Certain Delivering for America Initiatives (May 16, 2024). The Postal Service’s Response
argues that the Order to Show Cause exceeded the Postal Regulatory Commission’s
authority, and that the Postal Service has sole discretion on whether to seek an advisory
opinion. Essentially, the Postal Service seeks to circumvent the “nationwide effect”
language that triggers the advisory opinion proceedings by claiming that its implementation
is only regional in nature. However, the Postal Service’s Mail Processing Facility Review
records belie any claim that its approach is less than nationwide. In fact, the records plainly

reveal the rollout of a coast-to-coast campaign. On one single day, January 10, 2024, the
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Postal Service issued Notices of Intent to review approximately 31 existing processing
centers in 22 states, spanning from Massachusetts to California.’ See Exhibit 1 at pp. 7-8.
Nonetheless, the Postal Service claimed that it was “actively considering” a request for
advisory opinion.

64.  As of the date and time of this filing, the Postal Service still has not scught
an advisory opinion from the Postal Regulatory Commission regarding the implementation
of the DFA network optimization phase.

65.  Washoe County was deprived of an opportunity to be heard and participate
in an advisory opinion proceeding before the Postal Regulatory Commission. As such,
Washoe County experienced a procedural harm as a result of Tiefendants’ conduct.

V. CAUSES OF ACTICON
First Cause of Action
(Ultra Vires Agenicy Action)

66. Plaintiff Washoe County hereby incorporates paragraphs 1-65 of this
Complaint as fully set forth herein.

67.  Under 39 US.C. Section 3661, the Postal Service may adopt service changes
with the advice of the Postal Regulatory Commission, and subject to the public’s
opportunity to commeiit on the proposed changes.

68.  As set forth above, Defendants’ implementation of the network optimization
phase of the DFA thus far is a change that will generally affect service on a substantially
nationwide basis.

69.  Alternatively, Defendants’ implementation of the network optimization

phase of the DFA plan as it relates to the Reno Processing and Distribution Center is a

3 MMail Pennoeccina Wanilite Reyiew documents are available at
last visited May 20, 2024).
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change that will generally affect service on a substantially nationwide basis as set forth
above.

70.  Pursuant to 39 US.C. Section 3661, the Postal Service was required to seek
an advisory opinion prior to effecting any implementation of the network optimization
phase of the DFA plan.

71, By circumventing 39 U.5.C. Section 3661 and unilaterally implementing he
network optimization phase of the DFA plan without following federal law procedures,
Defendants are acting ultra vires.

72.  Defendants’ implementation of the network optimization phase of the DFA
plan should be declared unlawful and Defendants shouid be enjoined because its
implementation actions are uitra vires.

73.  Defendants’ uitra vires actions harmed Washoe County because they deprived
Washoe County of an opportunity to be heard before the Postal Regulatory Commission in
an advisory opinion proceeding.

74.  Plaintiff Washoe County is entitled to a declaration that implementing the
network optimization phase of the DFA plan without first following the advisory opinion
process is unlawful, and an injunction is necessary to prevent Defendants from further
implementing the same until they carry out the advisory opinion process.

VI.Prayer for Relief

Wherefore, Plaintiff Washoe County prays for judgment on its Complaint and
respectfully requests that the Court:

1. Declare unlawful Defendants’ changes set forth above for being outside
procedures required by law as they constitute changes that will affect service substantially
nationwide, and thus may not be implemented prior to their submission to the Postal
Regulatory Commission for proceedings, including a public hearing, pursuant to 39 U.S.C.

Section 3661;
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2. Declare the actions described herein to be ultra vires because they exceed
Deloy's statutory and regulatory authority as Postmaster General;

3. Preliminarily and permanently enjoin Deloy, the Postal Service, and their
respective agents, officers, employees, and successors, and all persons acting in concert with
each or any of them under their direction or control, from implementing and/or continuing
to implement any actions to further the network optimization phase of the DFA plan,
including removal of Reno’s mail sorting machines, removal of Reno’s bichazard detection
equipment, making any changes to Reno’s mail processing operations, and carrying out
any other processing facility reviews and moves;

4. Direct DeJoy and the Postal Service to immediately act to reverse any of the
actions described herein and declared unlawful, including tliose which have been previously
implemented in whole or in part by DeJoy or USPS in the absence of an appropriate
advisory opinion so as to restore the status quo hefore their illegal actions;

5. Award Washoe County its reasonable costs and attorneys’ fees; and

6. Grant other and further relief as the Court may deem proper or as the
interests of justice may require.

Dated this 28th day of iMay 2024.
Respectfully submitted,
CHRISTOPHER J. HICKS

District Attorney

By __ /s/ Lindsay L. Liddell

LINDSAY L. LIDDELL
Deputy District Attorney

One South Sierra Street

Reno, NV 89501
lliddell@da.washoecounty.gov
(775) 337-5700

ATTORNEY FOR WASHOE COUNTY
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From: Hickman. Elizabeth

To: Michael Francisco; Lisa Logsdon; Laena St Jules; Richard Medina; David Fox; Bradley Schrager; Daniel Bravo;
Marcos Mocine-McQueen
Cc: Chris Murray; Jeffrey F. Barr
Subject: RE: Clark County Mail Ballot Data
Date: Thursday, July 18, 2024 5:53:19 PM
Attachments: image006.png
image008.png
image009.png
image010.png
image011.png

Mr. Francisco,

This is an example of what Washoe County considers an indeterminate postmark - there is

evidence of a postmark, but the date is not legible:

Thank you,

Beth

From: Michael Francisco <Michael @first-fourteenth.com>

Sent: Thursday, July 18, 2024 12:26 PM

To: Hickman, Elizabeth <ehickman@da.washoecounty.gov>; Lisa Logsdon

<Lisa.Logsdon@clarkcountydanv.gov>; Laena St Jules <LStJules@ag.nv.gov>; Richard Medina

<rmedina@elias.law>; David Fox <dfox@elias.law>; Bradley Schrager

<bradley@bravoschrager.com>; Daniel Bravo <daniel@bravoschrager.com>; Marcos Mocine-

McQueen <mmcqueen@elias.law>

Cc: Chris Murray <Chris@first-fourteenth.com>; Jeffrey F. Barr <barrj@ashcraftbarr.com>

Subject: RE: Clark County Mail Ballot Data

Thank you Ms. Hickman,

You indicate there were five ballots with “indeterminate” postmarks. Would it be
possible for us to see those ballot envelops to understand what Washoe County treats

as falling in that category? This may help us streamline the case arguments and case

going forward.

Thank you for your consideration,
Michael Francisco

Michael Francisco
Partner, First & Fourteenth, PLLC
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Cell: 202.754.0522

From: Hickman, Elizabeth <ehickman@da.washoecounty.gov>

Sent: Thursday, July 18, 2024 12:24 PM

To: Lisa Logsdon <Lisa.logsdon@clarkcountydanv.gov>; Michael Francisco <Michael@first-
fourteenth.com>; Laena St Jules <[ StJules@ag.nv.gov>; Richard Medina <rmedina@elias.law>; David
Fox <dfox@elias.law>; Bradley Schrager <bradley@bravoschrager.com>; Daniel Bravo
<daniel@bravoschrager.com>; Marcos Mocine-McQueen <mmcqueen@elias.law>

Cc: Chris Murray <Chris@first-fourteenth.com>; Jeffrey F. Barr <barrj@ashcraftbarr.com>

Subject: RE: Clark County Mail Ballot Data

Mr. Francisco,

In the 4 days following the June 11, 2024, primary election, the Washoe County Registrar of
Voters received the following mail ballots:

June 12, 2024

3,111 ballots postmarked on or before June 11, 2024 (accepted)
2 ballots postmarked after June 11, 2024 (rejected)

3 ballots with indeterminate postmark (accepted)

0 ballots with no postmark

June 13, 2024

103 ballots postmarked on or before June 11, 2024 (accepted)
406 ballots postmarked after June 11, 2024 (rejected)

1 ballot with indeterminate postmark (accepted)

0 ballots with no postmark

June 14, 2024

51 ballots postmarked on or before June 11, 2024 (accepted)
72 ballots postmarked after June 11, 2024 (rejected)

1 ballot with indeterminate postmark (accepted)

0 ballots with no postmark

June 15, 2025

0 ballots postmarked on or before June 11, 2024 (accepted)
40 ballots postmarked after June 11, 2024 (rejected)

0 ballots with indeterminate postmark

0 ballots with no postmark

Thanks,
Beth

| Beth Hickman

JAO0173



Deputy District Attorney
Washoe County District Attorney

ehickman@da.washoecounty.gov
Office: 775.337.5700

One S. Sierra St. 4t Floor, Reno, NV 89501
Justice First, People Always

06

This e-mail, including any attachments, is intended only for the person or entity to which it is addressed. This e-
mail may contain confidential information, proprietary information, and/or information which is protected by the
attorney-client privilege or work product doctrine. The unauthorized review, use, forwarding, printing, copying,
disclosure, or distribution of this e-mail is strictly prohibited. If you are not the intended recipient or have reason to
believe you are not authorized to receive this e-mail, please promptly delete this message and notify the sender.

From: Lisa Logsdon <Lisa.logsdon@clarkcountydanv.gov>

Sent: Thursday, July 18, 2024 9:07 AM

To: Michael Francisco <Michael@first-fourteenth.com>; Laena St Jules <LStJules@ag.nv.gov>;
Hickman, Elizabeth <ehickman@da.washoecounty.gov>; Richard Medina <rmedina@elias.law>;
David Fox <dfox@elias.law>; Bradley Schrager <bradley@bravoschrager.com>; Daniel Bravo
<daniel@bravoschrager.com>; Marcos Mocine-McQueen <mmcgueen@elias.law>

Cc: Chris Murray <Chris@first-fourteenth.com>; Jeffrey F. Barr <barrj@ashcraftbarr.com>
Subject: Clark County Mail Ballot Data

Mr. Francisco,

Pursuant to our conference call yesterday, Clark County can provide the following information
regarding mail ballots received after June 11, 2024 for the 2024 Primary Election:

June 12, 2024
6,779 ballots postmarked on or before June 11, 2024 (accepted)
3 ballots received with no postmark (accepted)

June 13, 2024

272 ballots postmarked on or before June 11, 2024 (accepted),
9 ballots with no postmark (accepted)

1,397 ballots postmarked after June 11, 2024 (late - rejected)

June 14, 2024

118 ballots postmarked on or before June 11, 2024 (accepted),
12 ballots with no postmark (accepted)

264 ballots postmarked after June 11, 2024 (late - rejected)

June 15, 2024

36 ballots postmarked on or before June 11, 2024 (accepted)
1 ballot without postmark (late - rejected)

150 ballots postmarked after June 11, 2024 (late - rejected)

June 16, 2024 — Sunday

JAOO174



June 17, 2024
140 ballots received (late - rejected)

June 18, 2024
3 ballots received (late - rejected)

June 19, 2024 — Holiday

June 20, 2024
76 ballots received (late - rejected)

Lisa Logsdon

County Counsel

Clark County District Attorney — Civil Division
Telephone: (702) 455-4761

Email: Lisa.Logsdon@clarkcountydanv.gov

CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or entity to whom it is addressed. It may contain information
that is protected by the attorney client privilege, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
communication is strictly prohibited without our prior permission. If the reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, or if you have received this communication in error, please notify me immediately by return e-mail and delete the
original message and any copies of it from your computer. Thank you.
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From: Hickman. Elizabeth
To: Lisa Logsdon; Michael Francisco; Laena St Jules; Richard Medina; David Fox; Bradley Schrager; Daniel Bravo;
Marcos Mocine-McQueen
Cc: Chris Murray; Jeffrey F. Barr
Subject: RE: Clark County Mail Ballot Data
Date: Thursday, July 18, 2024 12:24:18 PM
Attachments: image002.png
image003.png
image004.png
image005.png

Mr. Francisco,

In the 4 days following the June 11, 2024, primary election, the Washoe County Registrar of
Voters received the following mail ballots:

June 12, 2024

3,111 ballots postmarked on or before June 11, 2024 (accepted)
2 ballots postmarked after June 11, 2024 (rejected)

3 ballots with indeterminate postmark (accepted)

0 ballots with no postmark

June 13, 2024

103 ballots postmarked on or before June 11, 2024 (accepted)
406 ballots postmarked after June 11, 2024 (rejected)

1 ballot with indeterminate postmark (accepted)

0 ballots with no postmark

June 14, 2024

51 ballots postmarked on or before June 11, 2024 (accepted)
72 ballots postmarked after June 11, 2024 (rejected)

1 ballot with indeterminate postmark (accepted)

0 ballots with no postmark

June 15, 2025

0 ballots postmarked on or before June 11, 2024 (accepted)
40 ballots postmarked after June 11, 2024 (rejected)

0 ballots with indeterminate postmark

0 ballots with no postmark

Thanks,
Beth

Beth Hickman
Deputy District Attorney
Washoe County District Attorney

ehickman@da.washoecounty.gov
Office: 775.337.5700
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One S. Sierra St 4t Floor, Reno, NV 89501
Justice First, People Always

06

This e-mail, including any attachments, is intended only for the person or entity to which it is addressed. This e-
mail may contain confidential information, proprietary information, and/or information which is protected by the
attorney-client privilege or work product doctrine. The unauthorized review, use, forwarding, printing, copying,
disclosure, or distribution of this e-mail is strictly prohibited. If you are not the intended recipient or have reason to
believe you are not authorized to receive this e-mail, please promptly delete this message and notify the sender.

From: Lisa Logsdon <Lisa.Logsdon@clarkcountydanv.gov>

Sent: Thursday, July 18, 2024 9:07 AM

To: Michael Francisco <Michael@first-fourteenth.com>; Laena St Jules <LStJules@ag.nv.gov>;
Hickman, Elizabeth <ehickman@da.washoecounty.gov>; Richard Medina <rmedina@elias.law>;
David Fox <dfox@elias.law>; Bradley Schrager <bradley@bravoschrager.com>; Daniel Bravo
<daniel@bravoschrager.com>; Marcos Mocine-McQueen <mmcgueen@elias.law>

Cc: Chris Murray <Chris@first-fourteenth.com>; Jeffrey F. Barr <barrj@ashcraftbarr.com>
Subject: Clark County Mail Ballot Data

Mr. Francisco,

Pursuant to our conference call yesterday, Clark County can provide the following information
regarding mail ballots received after June 11, 2024 for the 2024 Primary Election:

June 12, 2024
6,779 ballots postmarked on or before June 11, 2024 (accepted)
3 ballots received with no postmark (accepted)

June 13, 2024

272 ballots postmarked on or before June 11, 2024 (accepted),
9 ballots with no postmark (accepted)

1,397 ballots postmarked after June 11, 2024 (late - rejected)

June 14, 2024

118 ballots postmarked on or before June 11, 2024 (accepted),
12 ballots with no postmark (accepted)

264 ballots postmarked after June 11, 2024 (late - rejected)

June 15, 2024

36 ballots postmarked on or before June 11, 2024 (accepted)
1 ballot without postmark (late - rejected)

150 ballots postmarked after June 11, 2024 (late - rejected)

June 16, 2024 — Sunday
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June 17, 2024
140 ballots received (late - rejected)

June 18, 2024
3 ballots received (late - rejected)

June 19, 2024 — Holiday

June 20, 2024
76 ballots received (late - rejected)

Lisa Logsdon

County Counsel

Clark County District Attorney — Civil Division
Telephone: (702) 455-4761

Email: Lisa.Logsdon@clarkcountydanv.gov

CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or entity to whom it is addressed. It may contain information
that is protected by the attorney client privilege, confidential, and exempt from disclosure under applicable law. Any dissemination, distribution, or copying of this
communication is strictly prohibited without our prior permission. If the reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, or if you have received this communication in error, please notify me immediately by return e-mail and delete the
original message and any copies of it from your computer. Thank you.
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

Case No.: 24 OC 00101 1B
REPUBLICAN NATIONAL
COMMITTEE; et al. Dept. No.: 1
Plaintiffs,

V.

FRANCISCO AGUILAR, in his official
capacity as Nevada Secretary of State;

REPLY TO COUNTY
DEFENDANTS IN SUPPORT OF

State of NEVADA; et al. MOTION FOR PRELIMINARY
Defendants, INJUNCTION
and

VET VOICE FOUNDATION; and the
NEVADA ALLIANCE FOR RETIRED
AMERICANS,

Intervenor-Defendants.

Plaintiffs seek an injunction to prevent the irreparable harm that will follow if
the Defendant Secretary of State and Counties disregard Nevada’s clear law
regarding the counting of mail ballots received after election day that lack &
postmark. The improperly issued rulemaking from the Secretary of State dated
May 29, 2024 (“Memorandum”) contradicts the plain statutory requirements and,
if not corrected, would irreparably harm Plaintiffs. This is why Plaintiffs brought]
this suit within days of the Memorandum’s issuance. This Court should correct]
this action and order the government defendants to comply with Nevada law.

1. Plaintiffs are Likely to Succeed on the Merits of Their Claims.

The County Defendants, while eschewing any argument on the legal merit of
Plaintiffs’ claims largely incorporate and repeat arguments attacking Plaintiffs]
standing previously made in the Intervenor-Defendants’ motion to dismiss and

opposition to Plaintiffs’ motion for preliminary injunction. Plaintiffs incorporate
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by reference their previously filed briefs addressing these points and address only]
arguments unique to (or expanded upon in) the County Defendants’ opposition|

here.

a. Rule 19 does not Require the Joinder of “Some” Democratic
Party.

The County Defendants argue Plaintiffs cannot succeed on the merits of this
case because they have failed to join an indispensable party (“some Democratiq
Party,” Washoe Resp. at 3 (emphasis in original)) under N.R.C.P. 19. They]
maintain that suit must therefore be dismissed. Id. County Defendants]
contention appears to be that because Plaintiffs allege that the Memorandum willl
disproportionately disadvantage Republican candidates by permitting the
tabulation of ballots received without a postmark after Election Day, Plaintiffs are
“trying to harm Democrats” by “preventing the counting of some Democratic mail
ballots.” Id. Leaving aside the fact that no voter or political party has a legally]
cognizable interest in the counting of ballots contrary to law, County Defendants]
are just plain wrong: the fact that a third party may be affected—even|
negatively—by the outcome of a case does not make it a “necessary” party under
Rule 19(a). See Las Vegas Police Protective Ass'n, Inc. v. Eighth Jud. Dist. Ct. in)
& for Cnty. of Clark, 138 Nev. Adv. Op. 59, 515 P.3d 842, 848 (2022) (holding that
public employees’ union not necessary party to lawsuit over police officer’s right
to choose his representative in internal investigation despite fact ruling would|
arguably negatively affect union).

Only the threatened impairment of a particular and clear legal right—such as
the impairment of a contract or right to property—qualifies a third party for
mandatory joinder under Rule 19. Id. Federal courts applying Fed. R. Civ. P. 19
have held that political parties are not necessary parties in a fight over the

requirements of an election law. See e.g., Fulani v. McKay, 2007 WL 959308 at
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*3 (S.D.N.Y. March 29, 2007) (“That the other political parties might be affected-
even negatively affected-by a holding invalidating [an election law], does not
make them necessary parties”). Indeed, recent history demonstrates Democrats
see no need to name Republicans when they sue under Nevada’s election laws.
See, e.g. Cortez Masto for Senate and Democratic Senatorial Campaign
Committee v. Clark County, et al., No. A-22-860996-W (Clark. Co. Dist. Ct.). And
where a third party is not “necessary,” it cannot be indispensable such that that
party’s non-joinder requires dismissal. Makah Indian Tribe v. Verity, 910 F.2d
555, 559 (9th Cir. 1990) (“Only if the absent parties are “necessary” and cannot
be joined must the court determine whether in “equity and good conscience” the
case should be dismissed under Fed.R.Civ.P. 19(b).”). Because “some Democratic
Party” is not a necessary party to this litigation, “some Democratic Party” cannot

be an indispensable party to this litigation.

b. The RNC, NVGOP and Trump Campaign need not establish the
“potential loss of an election” to have standing.

Plaintiffs need not prove a “potential loss of an election” to establish standing
as an organization, just as the DNC did not show any election loss in Mecinas v.
Hobbs, 30 F.4th 890, 898 (9th Cir. 2022), instead showing an ongoing and unfaiy
advantage to rival candidates. The Burgess decision relies on the same precedent
and adds nothing to the requirements for organizational standing. Republican
Nat'l Comm. v. Burgess, No. 3:24-CV-00198-MMD-CLB, 2024 WL 3445254, at *2
(D. Nev. July 17, 2024); see also Owen v. Mulligan, 640 F.2d 1130, 1132-34 (9th
Cir. 1981) (finding competitive harm standing for candidate and political party
without election outcome analysis). Plaintiffs amply allege how the counting off
late-arriving mail ballots that lack a postmark uniquely harms Plaintiffs and thein
members and constitutes an unfair advantage to rival candidates. See Am. Compl,

919 66-79. Moreover, Plaintiffs do allege that Republican candidates have lost
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close elections decided by ballots received after Election Day, which more than|
plausibly suggests that non-enforcement of the postmark requirement will cause
potential loss of a future election. Id. 49 69, 76.

In any event, County Defendants do not question Plaintiff Johnston’s standing.
Only one plaintiff needs to have standing when only injunctive relief is sought.
Crawford v. Marion Cty. Election Bd., 472 F.3d 949, 951 (7th Cir.2007), affd, 553
U.S. 181, 189 n. 7, 128 S.Ct. 1610, 170 L.Ed.2d 574 (2008).

2. Plaintiffs have shown Irreparable Harm and the Public Interest
Supports an Injunction.

County Defendants argue that there can be no irreparable harm to Plaintiffs
unless the Court finds “that counting mail ballots without postmarks violates NRS
293.269221(2).” This is a tautology: of course there can be no irreparable harm to
Plaintiffs if the law permits the conduct of which they complain. Plaintiffs have]
addressed why NRS 293.269221(2) does not permit the counting of ballots received|
after election day without a postmark in their other filings in this case and|
incorporate those arguments here by reference. If the Court agrees with Plaintiffg
that NRS 293.269221(2) does not permit the counting of ballots received aften
election day without a postmark, they have amply demonstrated irreparable]
harm.

County Defendants similarly advance a tautology that the public interest
cannot favor an injunction because “[t]he public interest is also served by ensuring]
the maximum number of legitimate votes are counted.” Washoe Resp. at 8. Buf]
this also turns on the idea that Plaintiffs are wrong about NRS 293.269221(2),
because there is “no public interest in the perpetuation of unlawful [government]
action.” Washington v. DeVos, 481 F. Supp. 3d 1184, 1197 (W.D. Wash. 2020)
(quoting League of Women Voters of United States v. Newby, 838 F.3d 1, 12 (D.C,

Cir. 2016)). “To the contrary, there i1s a substantial public interest in having
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governmental agencies abide by the ... laws that govern their existence and|
operations.” Id. There is a particularly strong public interest in enforcing election
laws meant to safeguard the integrity of the electoral process. See Purcell v.
Gonzalez, 549 U.S. 1, 4, 127 S. Ct. 5, 7 (2006) (“Confidence in the integrity of oun
electoral processes 1s essential to the functioning of our participatory
democracy.”).

3. Laches Does Not Bar Plaintiffs’ Requested Relief

The County Defendants argue that laches bars Plaintiffs’ requested relief
because Plaintiffs somehow knew of the Secretary’s interpretation of NRS
293.269221(2) to permit the counting of non-postmarked ballots received after
election day either four years ago under then-effective AB4, or earlier this yean
when the policy was, according to the County Defendants, already in effect for the
presidential preference and primary elections. Washoe Response at 9. While
Plaintiffs address the argument regarding their 2020 litigation against AB4 in
their concurrently filed reply in support of their motion for preliminary injunction
against the State Defendants, any suggestion that Plaintiffs’ unreasonably
delayed in bringing this lawsuit is risible. The Memorandum was issued onl
Wednesday, May 29, 2024. This lawsuit was filed the immediately following]
Monday, June 3, 2024, only five days later. Despite the late issuance of the
Memorandum, Plaintiffs went out of their way to be sure to request relief only for
the general election so as to avoid any potential prejudice to elections officials and
voters.

County Defendants’ suggestion that voters could somehow be misled if this
Court enters Plaintiffs’ requested preliminary injunction makes no sense. As
shown in Plaintiffs’ Amended Complaint and Motion for Preliminary Injunction,
County Defendants already conspicuously advise voters that their ballots must be
postmarked on or before election day in at least three places: on the outer envelope
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in which voters receive their ballots, on the return envelope which voters use to

return their ballots, and on the instructions voters receive with their ballots.

Plaintiffs seek targeted relief such that all an injunction here will do is ensure

County Defendants comply with NRS 293.269221(2) and the instructions they are

already issuing to Nevada voters. See Georgia Coal. for People's Agenda, Inc. v.

Kemp, 347 F. Supp. 3d 1251, 1259 (N.D. Ga. 2018) (declining to apply laches where

early voting had begun).
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AFFIRMATION
The undersigned hereby affirm that the foregoing document does not

contain the social security number of any person.

DATED this 31st day of July, 2024.

ASHCRAFT & BARR LLP
By:

Jeffrey F. Barr (Bar # 7269)

FIRST & FOURTEENTH PLLC
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By:

Michael Francisco (pro hac vice forthcoming)
Christopher O. Murray (pro hac vice

forthcoming)

Counsel for Plaintiffs

CHATTAH LAW GROUP

By:

Sigal Chattah (Bar # 8264)

Counsel for Plaintiff Nevada Republican

Party

DHILLON LAW GROUP

By:

David A. Warrington* (pro hac vice

forthcoming)

Gary M. Lawkowski* (pro hac vice

forthcoming)

Attorneys for Plaintiff Donald J. Trump for

President 2024, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on the 31st day of July 2024, I served a true and correct
copy of the foregoing REPLY TO COUNTY DEFENDANTS IN SUPPORT OF
MOTION FOR PRELIMINARY INJUNCTION by electronic mail to the e-mail

addresses listed below:

LStdJules@ag.nv.gov

Attorneys for Defendant
Francisco Aguilar

lisa.logsdon@clarkcountydanv.gov
Afeni.Banks@ClarkCountyDANV.gov

Attorneys for Defendants Lorena
Portillo and Lynn Marie Goya

ehickman@da.washoecounty.gov

Attorneys for Cari-Ann Burgess
and Jan Galassini

daniel@bravoschrager.com
dfox@elias.law
rmedina@elias.law
mmcqueen@elias.law
bradley@bravoschrager.com

Attorneys for Intervenor
Defendants Vet Voice
Foundation and Nevada Alliance
for Retired Americans

An Employee of Ashcraft & Barr | LLP
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