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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.:

Plaintiff, Dept. No.

V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

COMPLAINT
(Jury Trial Demanded)
(Exempt from Arbitration — N.A.R. 3 — Declaratory Relief, Amount in Controversy)

Hillary Schieve (“Plaintiff” or “Schieve”) complains and alleges against David McNeely
(“McNeely”) and 5 Alpha Industries, LLC (“5 Alpha Industries” and collectively “Defendants’)
as follows:

NATURE OF THE ACTION
1. In a time of heightened political tumult, the recent revelation of Defendants’

actions still managed to shock the conscience. Private investigator David McNeely, at the request
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of a presently unidentified third party, surreptitiously installed a sophisticated GPS tracking device
on the personal vehicle of Schieve, monitoring her every movement.

2. Defendants, acting in concert with third parties, trespassed upon Schieve’s private
property to install the tracking device and then received minute-by-minute updates of her location,
in a continuous violation of her privacy. By tracking her, Defendants exposed Schieve to an
unjustified and unwarranted risk of harassment, stalking, and bodily harm.

3. The GPS tracking device was only discovered by chance when a mechanic noticed
it while working on Schieve’s personal vehicle.

4. Upon information and belief, Defendants not only installed GPS tracking devices
on Schieve’s vehicle, but also installed similar tracking devices on the vehicles of multiple other
prominent community members.

PARTIES

5. Schieve is an individual who is a resident of Washoe County, Nevada and the duly
elected mayor of the City of Reno. Schieve has been elected as Reno’s Mayor three times, most
recently in 2022.

6. Defendant McNeely is an individual who works as a private investigator and is a
resident of Washoe County, Nevada.

7. 5 Alpha Industries is a Nevada company that is registered to do business in Nevada
as a domestic limited-liability company. Its registered agent is located at 2115 Parkway Drive,
Reno, Nevada 89502.

8. There are other persons or entities, whether individuals, corporations, associations,
or otherwise, who are legally responsible for the acts, omissions, circumstances, happenings,
and/or the damages or other relief requested by this Complaint. The true names and capacities of
Does 1 through 10 and Roe Entities 11 through 20, inclusive, are currently unknown to Plaintiff,
who sues those defendants by such fictitious names. Plaintiff intends to amend this Complaint to
insert the proper names of the Doe and Roe defendants when such names and capacities become

known to Plaintiff.

/

2 PA0002




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 ¢ FAX 775.788.2020

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

JURISDICTION AND VENUE

9. This Court has jurisdiction over this action because the events giving rise to this
action occurred in Washoe County, Nevada, and Schieve seeks recovery of damages in excess of
$15,000.

10.  Venue is proper in this Court under NRS 13.010.

GENERAL ALLEGATIONS

11.  McNeely and 5 Alpha Industries, acting on behalf of a presently unidentified third
party, trespassed on Schieve’s private property in order to install a sophisticated GPS tracking
device on her personal vehicle, without her consent or knowledge.

12. The GPS tracking device transmitted constant signals of Schieve’s exact location,
regardless of whether the vehicle was on public or private property.

13. This information was used, upon information and belief, to photograph and surveil
Schieve.

14. The United States Supreme Court held that the “Government’s installation of a
GPS device on a target’s vehicle, and its use of that device to monitor the vehicle’s movements,
constitutes a ‘search.”” United States v. Jones, 565 U.S. 400, 404 (2012) (five Justices concluding
that privacy concerns would be raised by GPS tracking).

15. The District of Nevada explicitly held that the installation of a GPS tracker
implicates the tort of invasion of privacy. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc.,
No. 217CV01788JADPAL, 2018 WL 6308737, at *8-9 (D. Nev. Dec. 3, 2018). In Ringelberg,
the plaintiff pleaded a claim for invasion of privacy based on allegations that, among other things,
a tracking device was placed on his car. /d. The district court rejected the defense’s argument that
plaintiff “had no reasonable expectation of privacy on the public or private streets he traveled or
in his driveway” and held that there was no basis to grant summary judgment against plaintiff on
the privacy claim. /d.

16. The tracking and surveillance of Schieve caused her, as it would cause any
reasonable person, significant fear and distress.

17.  Based on the foregoing facts, Schieve is entitled to the relief set forth below.
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FIRST CAUSE OF ACTION
(Invasion of Privacy — Intrusion upon Seclusion)

18.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

19.  Plaintiff had an objective and subjective expectation of privacy in the information
obtained by Defendants, including in her location and in the movement of her personal vehicle.

20.  Plaintiff did not consent to Defendants’ actions.

21.  Defendants’ disclosure of the private information obtained from the GPS tracking
device was offensive and objectionable to a reasonable person.

22. The disclosed information was not public and was not capable of determination
from public sources.

23.  Asadirect and proximate result of Defendants’ actions, Plaintiff has been damaged
in excess of $15,000.00 and has suffered anguish and distress. Defendants’ actions entailed
oppression, fraud, or malice warranting the imposition of exemplary and punitive damages.

24. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.
Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred
herein.

SECOND CAUSE OF ACTION
(Invasion of Privacy — Public Disclosure of Private Facts)

25.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

26.  Plaintiff had an objective and subjective expectation of privacy in the information
obtained by Defendants, including in her location and in the movement of her personal vehicle.

27.  Plaintiff did not consent to Defendants’ actions.

28.  Defendants published private information about Plaintiff.

29.  No legitimate public interest was served by having these private facts disclosed.

30.  Defendants’ disclosure of the private information obtained from the GPS tracking

device was offensive and objectionable to a reasonable person.
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31. The disclosed information was not public and was not capable of determination
from public sources.

32.  Asadirect and proximate result of Defendants’ actions, Plaintiff has been damaged
in excess of $15,000.00 and has suffered anguish and distress. Defendants’ actions entailed
oppression, fraud, or malice warranting the imposition of exemplary and punitive damages.

33. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.
Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred
herein.

THIRD CAUSE OF ACTION
(Violation of NRS Chapter 200, Anti-Doxxing)

34.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

35.  Defendants obtained and disseminated personal identifying information and
sensitive information about Plaintiff in violation of NRS Chapter 200 and AB 296 (2021).

36.  Plaintiff did not consent to Defendants’ actions.

37.  Defendants intended to cause harm to Plaintiff and knew or recklessly disregarded
the reasonable likelihood that the dissemination of Plaintiff’s location could lead to death, bodily
injury, harassment, stalking, financial loss, or a substantial life disruption.

38. The dissemination of the information obtained by Plaintiff would cause a
reasonable person to fear death, bodily injury, harassment, stalking, financial loss, or a substantial
life disruption.

39. The information obtained by Defendants did identify and could be used to identify

and track Plaintiff.
40.  No justification or privilege protects Defendants’ conduct.
41.  Defendants’ failure to exercise reasonable care was the actual and proximate cause

of Plaintiff’s injuries, damages, and losses, which are in excess of $15,000.00.
42. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.

Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred herein.
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FOURTH CAUSE OF ACTION
(Negligence and Negligence Per Se)

43.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

44.  Defendants had a duty to exercise reasonable care in acting as a private investigator
in compliance with Nevada law.

45.  Defendants violated multiple Nevada statutes including NRS 200.575, NRS
199.300, and others.

46.  Defendants are jointly and severally liable to Plaintiff.

47.  Defendants’ failure to exercise reasonable care was the actual and proximate cause
of Plaintiff’s injuries, damages, and losses, which are in excess of $15,000.00.

48. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.
Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred herein.

FIFTH CAUSE OF ACTION

(Trespass)
49.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.
50.  Plaintiff was the lawful owner of her vehicle and the private property on which it

was stored.

51.  Defendants intentionally entered on Plaintiff’s private property to place a GPS
tracking device on Plaintiff’s vehicle.

52.  Defendants caused actual or nominal damage to Plaintiff’s property.

53. Defendants’ actions entailed oppression, fraud, or malice warranting the imposition
of exemplary and punitive damages.

54. It has been necessary for Plaintiff to retain attorneys to bring this Complaint.
Accordingly, Plaintiff is entitled to recover her reasonable attorney’s fees and costs incurred herein.
/1
/1
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SIXTH CAUSE OF ACTION
(Civil Conspiracy)

55.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

56.  Defendants purposefully and maliciously acted in concert with each other, and with
others, to invade the privacy of Plaintiff.

57.  Defendants purposefully and maliciously intended to harm Plaintiff.

58. Through their concerted action, Defendants caused damages to Plaintiff as set forth
by all the facts as stated herein.

59.  Plaintiff has sustained and will continue to suffer damages in excess of $15,000.00
as a direct and proximate result of Defendants’ conspiracy.

60.  Plaintiff is entitled to exemplary and punitive damages as a result of Defendants’
oppression, fraud, or malice.

SEVENTH CAUSE OF ACTION
(Aiding and Abetting)

61.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

62. Defendants, and each of them, were aware of the conduct against Plaintiff and
actively or passively participated in the conduct by aiding one or more of the other named or
unnamed Defendants.

63.  Defendants substantially assisted one another to accomplish the wrongful acts
committed against Plaintiff.

64. Defendants, and each of them, were aware of the conduct and intentions of the other
Defendants.

65. Through their concerted action, Defendants caused damages to Plaintiff as set forth
by all the facts as stated herein.

66.  Plaintiff has sustained and will continue to suffer damages in excess of $15,000.00

as a direct and proximate result of Defendants’ aiding and abetting.
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b

67.  Plaintiff is entitled to exemplary and punitive damages as a result of Defendants

oppression, fraud, or malice.
EIGHTH CAUSE OF ACTION
(Declaratory Relief)

68.  Plaintiff incorporates the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

69. A justiciable controversy exists between Plaintiff and Defendants.

70.  Plaintiff’s interests are adverse to Defendants’ interests in this dispute and are ripe
for judicial determination.

71.  Plaintiff is entitled to a judicial determination that Defendants’ conduct violates
the Nevada statutes identified in this Complaint.
//
//
//
//
//
//
//
//
//
//
//
//
//
//
//
//
//
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WHEREFORE, Plaintiff requests relief as follows:

1. For judgment in favor of Plaintiff and against Defendants;
2. For preliminary and permanent injunctive relief and declaratory relief;
3. For damages in an amount in excess of $15,000.00 for each cause of action to be

determined at trial;
4. For exemplary and punitive damages in an amount no less than three times the

amount awarded to Plaintiff for compensatory damages;

5. For pre-judgment and post-judgment interest as provided by law;
6. For an award of attorney’s fees and costs as special damages;
7. For an award of Plaintiff’s costs, disbursements, and attorney’s fees incurred in

this action; and
8. For such other and further relief as the Court may deem just and proper.
AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
Dated: December 15, 2022
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
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4065
Adam Hosmer-Henner (NSBN 12779)

Chelsea Latino (NSBN 14227)
Philip Mannelly (NSBN 14236)
Jane Susskind (NSBN 15099)
McDONALD CARANO LLP
100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
Plaintiff,
V.

DAVID MCNEELY, an individual, 5

ALPHA INDUSTRIES, LLC, a Nevada

limited-liability company, and DOES 1

through X and ROES 1 through X, inclusive,

Defendants.

THE STATE OF NEVADA TO:

5 Alpha Industries, LLC
Custodian of Records
2115 Parkway Drive
Reno, NV 89502

Case No.: CV22-02015
Dept. No.: D15
SUBPOENA DUCES TECUM TO

5 ALPHA INDUSTRIES, LL.C
(For Production of Documents)

YOU ARE ORDERED, pursuant to NRCP 45, to produce and permit inspection and

copying of the books, documents, or tangible things set forth below that are in your possession,

custody, or control, by delivering a true, legible, and durable copy of the business records as set

forth in Exhibit 1. Documents shall be produced to the requesting attorney or party appearing in
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proper person, by United States Mail, postage prepaid or similar delivery service, no later than
seven (7) calendar days after the service of this subpoena to the attention of Adam Hosmer-
Henner, Esq, ¢/o0 McDonald Carano LLP, 100 W. Liberty Street, Tenth Floor, Reno, Nevada
89501; or alternatively, in a secure digital format by email to

ahosmerhenner@mcdonaldcarano.com. No testimony is required at this time.

Please see the attached Exhibit 2 for information regarding your rights and responsibilities
relating to this Subpoena.

All documents shall be produced as they are kept in the usual course of business or shall
be organized and labeled to correspond with the categories listed. NRCP 45(d)(1).

YOU ARE FURTHER ORDERED to authenticate the business records produced,
pursuant to NRS 52.260, and to provide with Your production a completed Certificate of
Custodian of Records in substantially the form attached as Exhibit 3.

CONTEMPT: Failure by any person without adequate excuse to obey a subpoena served upon
that person may be deemed a contempt of the court, NRCP 45(e), punishable by a fine not
exceeding $500 and imprisonment not exceeding 25 days, NRS 22.100. Additionally, a witness
disobeying a subpoena shall forfeit to the aggrieved party $100 and all damages sustained as a
result of the failure to attend, and a warrant may issue for the witness' arrest. NRS 50.195, 50.205,
and 22.100(3).

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED: January ,2023.
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
Page 2 of 8
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EXHIBIT 1
Pursuant to NRCP 45(a), you are commanded to produce the following identified

documents. When construing these requests, the following Definitions and Instructions shall

apply:
DEFINITIONS
1. “Hillary Schieve” shall mean and refer to the Plaintiff in the above-captioned
matter.
2. “Communication” shall mean the transmittal of information (in the form of facts,
ideas, inquiries, or otherwise).
3. “Document” shall mean all documents, electronically stored information, and

tangible things in the broadest sense under Rule 34 of the Nevada Rules of Civil Procedure, and

shall mean anything that can be read, viewed, heard, or otherwise understood, including but not

limited to posts, messages, electronic mail, text messages, and other information transmitted in

any form on any social-media or other web-based platforms such as Instagram, Twitter, Facebook,

Facebook Messenger, Gmail, Gmail Chat, Slack, Skype, Zoom, and WhatsApp.
INSTRUCTIONS

1. The requests herein cover all Documents within Your possession, custody, or
control, regardless of whether they are currently in Your possession, including but not limited to
all Documents within the possession, custody, or control of Persons acting on Your behalf or at
Your instruction. For any requested Document no longer in Your possession, custody, or control,
provide the following information: (a) a detailed description of the Document; (b) the identity of
the Person or entity, including his, her, or its address, believed by You to have possession or
custody of the Documents or any copies thereof; and (c) a description of the efforts, if any, You
have made to obtain possession or custody of the Documents. For any requested Document that
has been destroyed, state what Document has been destroyed, when and why the Document was
destroyed, and all Persons who participated in or were involved in the decision to destroy.

/!

Page 3 of 8
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2. If the meaning of any term in any request for production is unclear to You, without
waiver of Plaintiff’s rights to seek a full and complete response to the request, please assume a
reasonable meaning, state what the assumed meaning is in Your response, and respond to the
request for production according to the assumed meaning.

3. If You object to any portion of any request herein, identify the portion of a request
to which You object, state the reason for Your objection with specificity, and answer the remainder
of the request. If any request calls for a Document or Communication for which You claim any
privilege or work product protection for all or any portion of such Document or Communication,
provide a privilege log containing the privilege claim as well as a description of the nature of the
Documents, Communications, or other tangible things not produced or disclosed—and do so in a
manner that, without revealing information that is itself privileged or protected, will enable the

parties to assess the claim.

DOCUMENTS TO BE PRODUCED

1. Produce documents, including but not limited to engagement agreements,
contracts, invoices, or payments, sufficient to identify each and every individual or
entity that hired David McNeely and/or 5 Alpha Industries, LLC to conduct
surveillance upon Hillary Schieve, to track Hillary Schieve’s location, or to take

any other action with respect to Hillary Schieve.

Page 4 of 8
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EXHIBIT 2
NRCP 45(c) and (d):

(c) Protection of Persons Subject to Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and
serving a subpoena must take reasonable steps to avoid imposing undue burden or expense on a person
subject to the subpoena. The court that issued the subpoena must enforce this duty and may impose an
appropriate sanction-which may include lost earnings and reasonable attorney fees-on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required.

(i) A person commanded to produce documents, electronically stored information,
or tangible things, or to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(i) If documents, electronically stored information, or tangible things are
produced to the party that issued the subpoena without an appearance at the place of
production, that party must, unless otherwise stipulated by the parties or ordered by the
court, promptly copy or electronically reproduce the documents or information,
photograph any tangible items not subject to copying, and serve these items on every other
party. The party that issued the subpoena may also serve a statement of the reasonable cost
of copying, reproducing, or photographing, which a party receiving the copies,
reproductions, or photographs must promptly pay. If a party disputes the cost, then the
court, on motion, must determine the reasonable cost of copying the documents or
information, or photographing the tangible items.

(B) Objections. A person commanded to produce documents, electronically stored
information, or tangible things, or to permit the inspection of premises, or a person claiming a
proprietary interest in the subpoenaed documents, information, tangible things, or premises to be
inspected, may serve on the party or attorney designated in the subpoena a written objection to
inspecting, copying, testing, or sampling any or all of the materials or to inspecting the premises-
or to producing electronically stored information in the form or forms requested. The person
making the objection must serve it before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made:

(i) the party serving the subpoena is not entitled to inspect, copy, test, or sample
the materials or tangible things or to inspect the premises except by order of the court that
issued the subpoena;

(ii) on notice to the parties, the objecting person, and the person commanded to
produce or permit inspection, the party serving the subpoena may move the court that
issued the subpoena for an order compelling production or inspection; and

(iii) if the court enters an order compelling production or inspection, the order
must protect the person commanded to produce or permit inspection from significant
expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
Page 5 of 8
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(A) When Required. On timely motion, the court that issued a subpoena must quash or
modify the subpoena if it:

(1) fails to allow reasonable time for compliance;

(i1) requires a person to travel to a place more than 100 miles from the place where
that person resides, is employed, or regularly transacts business in person, unless the
person is commanded to attend trial within Nevada;

(iii) requires disclosure of privileged or other protected matter and no exception
or waiver applies; or

(iv) subjects a person to an undue burden.

(B) When Permitted. On timely motion, the court that issued a subpoena may quash or
modify the subpoena if it requires disclosing:

(i) a trade secret or other confidential research, development, or commercial
information; or

(i1) a non-retained expert's opinion or information that does not describe specific
occurrences in dispute and results from the expert's study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule
45(c)(3)(B), the court may, instead of quashing or modifying a subpoena, order an appearance or
production under specified conditions if the party serving the subpoena:

(i) shows a substantial need for the testimony or material that cannot be otherwise
met without undue hardship; and

(i1) ensures that the subpoenaed person will be reasonably compensated.
(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These procedures apply to
producing documents or electronically stored information:

(A) Documents. A person responding to a subpoena to produce documents must produce
them as they are kept in the ordinary course of business or must organize and label them to
correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena
does not specify a form for producing electronically stored information, the person responding
must produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable
form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person responding
need not produce the same electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the person identifies as
not reasonably accessible because of undue burden or cost. On motion to compel discovery or for
a protective order, the person responding must show that the information is not reasonably
accessible because of undue burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows good cause, considering the
limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
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(A) Information Withheld. A person withholding subpoenaed information under a claim
that it is privileged or subject to protection as trial-preparation material must:

(i) expressly make the claim; and

(i1) describe the nature of the withheld documents, communications, or tangible
things in a manner that, without revealing information itself privileged or protected, will
enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a subpoena is subject to
a claim of privilege or of protection as trial-preparation material, the person making the claim may
notify any party that received the information of the claim and the basis for it. After being notified,
a party must promptly return, sequester, or destroy the specified information and any copies it has;
must not use or disclose the information until the claim is resolved; must take reasonable steps to
retrieve the information if the party disclosed it before being notified; and may promptly present
the information under seal to the court for a determination of the claim. The person who produced
the information must preserve the information until the claim is resolved.

Page 7 of 8
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EXHIBIT 3
CERTIFICATE OF CUSTODIAN OF RECORDS

STATE OF ) ss. Case No.: CV22-02015
) Dept. No.: D15
COUNTY OF )
NOW COMES (name of custodian of records), who after first
being duly sworn deposes and says:
1. That the deponent is the (position or title) Of

(name of employer) and 1n his or her capacity as

(position or title) 18 @ custodian of the records of

(name of employer).

2. That (name of employer) 18 licensed to do business

asa in the State of

3. That on the day of the month of of the year ,

the deponent was served with a subpoena in connection with the above-entitled cause, calling for

the production of records pertaining to

4. That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them attached hereto
is true and complete.

5. That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis recited therein by or from information transmitted by a person
with knowledge, in the course of a regularly conducted activity of the deponent or

(name of employer).

Executed on:

(Date) (Signature of Custodian of Records)

SUBSCRIBED AND SWORN to before me this
day of , 20

NOTARY PUBLIC in and for the
County of , State of

4894-6928-0068, v. 3
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4065
Adam Hosmer-Henner (NSBN 12779)

Chelsea Latino (NSBN 14227)
Philip Mannelly (NSBN 14236)
Jane Susskind (NSBN 15099)
McDONALD CARANO LLP
100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
Plaintiff,
V.

DAVID MCNEELY, an individual, 5

ALPHA INDUSTRIES, LLC, a Nevada

limited-liability company, and DOES 1

through X and ROES 1 through X, inclusive,

Defendants.

THE STATE OF NEVADA TO:

David McNeely
2115 Parkway Drive
Reno, NV 89502

Case No.: CV22-02015
Dept. No.: D15
SUBPOENA DUCES TECUM TO

DAVID MCNEELY
(For Production of Documents)

YOU ARE ORDERED, pursuant to NRCP 45, to produce and permit inspection and

copying of the books, documents, or tangible things set forth below that are in your possession,

custody, or control, by delivering a true, legible, and durable copy of the business records as set

forth in Exhibit 1. Documents shall be produced to the requesting attorney or party appearing in

PA0020
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proper person, by United States Mail, postage prepaid or similar delivery service, no later than
seven (7) calendar days after the service of this subpoena to the attention of Adam Hosmer-
Henner, Esq, ¢/o0 McDonald Carano LLP, 100 W. Liberty Street, Tenth Floor, Reno, Nevada
89501, or alternatively, in a secure digital format by email to

ahosmerhenner@mcdonaldcarano.com. No testimony is required at this time.

Please see the attached Exhibit 2 for information regarding your rights and responsibilities
relating to this Subpoena.

All documents shall be produced as they are kept in the usual course of business or shall
be organized and labeled to correspond with the categories listed. NRCP 45(d)(1).

YOU ARE FURTHER ORDERED to authenticate the business records produced,
pursuant to NRS 52.260, and to provide with Your production a completed Certificate of
Custodian of Records in substantially the form attached as Exhibit 3.

CONTEMPT: Failure by any person without adequate excuse to obey a subpoena served upon
that person may be deemed a contempt of the court, NRCP 45(e), punishable by a fine not
exceeding $500 and imprisonment not exceeding 25 days, NRS 22.100. Additionally, a witness
disobeying a subpoena shall forfeit to the aggrieved party $100 and all damages sustained as a
result of the failure to attend, and a warrant may issue for the witness' arrest. NRS 50.195, 50.205,
and 22.100(3).

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

DATED: January 13, 2023.
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
Page 2 of 8
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EXHIBIT 1
Pursuant to NRCP 45(a), you are commanded to produce the following identified

documents. When construing these requests, the following Definitions and Instructions shall

apply:
DEFINITIONS
1. “Hillary Schieve” shall mean and refer to the Plaintiff in the above-captioned
matter.
2. “Communication” shall mean the transmittal of information (in the form of facts,
ideas, inquiries, or otherwise).
3. “Document” shall mean all documents, electronically stored information, and

tangible things in the broadest sense under Rule 34 of the Nevada Rules of Civil Procedure, and

shall mean anything that can be read, viewed, heard, or otherwise understood, including but not

limited to posts, messages, electronic mail, text messages, and other information transmitted in

any form on any social-media or other web-based platforms such as Instagram, Twitter, Facebook,

Facebook Messenger, Gmail, Gmail Chat, Slack, Skype, Zoom, and WhatsApp.
INSTRUCTIONS

1. The requests herein cover all Documents within Your possession, custody, or
control, regardless of whether they are currently in Your possession, including but not limited to
all Documents within the possession, custody, or control of Persons acting on Your behalf or at
Your instruction. For any requested Document no longer in Your possession, custody, or control,
provide the following information: (a) a detailed description of the Document; (b) the identity of
the Person or entity, including his, her, or its address, believed by You to have possession or
custody of the Documents or any copies thereof; and (c) a description of the efforts, if any, You
have made to obtain possession or custody of the Documents. For any requested Document that
has been destroyed, state what Document has been destroyed, when and why the Document was
destroyed, and all Persons who participated in or were involved in the decision to destroy.

/!
Page 3 of 8
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2. If the meaning of any term in any request for production is unclear to You, without
waiver of Plaintiff’s rights to seek a full and complete response to the request, please assume a
reasonable meaning, state what the assumed meaning is in Your response, and respond to the
request for production according to the assumed meaning.

3. If You object to any portion of any request herein, identify the portion of a request
to which You object, state the reason for Your objection with specificity, and answer the remainder
of the request. If any request calls for a Document or Communication for which You claim any
privilege or work product protection for all or any portion of such Document or Communication,
provide a privilege log containing the privilege claim as well as a description of the nature of the
Documents, Communications, or other tangible things not produced or disclosed—and do so in a
manner that, without revealing information that is itself privileged or protected, will enable the

parties to assess the claim.

DOCUMENTS TO BE PRODUCED

1. Produce documents, including but not limited to engagement agreements, contracts,
invoices, or payments, sufficient to identify each and every individual or entity that
hired David McNeely and/or 5 Alpha Industries, LLC to conduct surveillance upon
Hillary Schieve, to track Hillary Schieve’s location, or to take any other action with

respect to Hillary Schieve.
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EXHIBIT 2
NRCP 45(c) and (d):

(c) Protection of Persons Subject to Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing and
serving a subpoena must take reasonable steps to avoid imposing undue burden or expense on a person
subject to the subpoena. The court that issued the subpoena must enforce this duty and may impose an
appropriate sanction-which may include lost earnings and reasonable attorney fees-on a party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required.

(i) A person commanded to produce documents, electronically stored information,
or tangible things, or to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(i) If documents, electronically stored information, or tangible things are
produced to the party that issued the subpoena without an appearance at the place of
production, that party must, unless otherwise stipulated by the parties or ordered by the
court, promptly copy or electronically reproduce the documents or information,
photograph any tangible items not subject to copying, and serve these items on every other
party. The party that issued the subpoena may also serve a statement of the reasonable cost
of copying, reproducing, or photographing, which a party receiving the copies,
reproductions, or photographs must promptly pay. If a party disputes the cost, then the
court, on motion, must determine the reasonable cost of copying the documents or
information, or photographing the tangible items.

(B) Objections. A person commanded to produce documents, electronically stored
information, or tangible things, or to permit the inspection of premises, or a person claiming a
proprietary interest in the subpoenaed documents, information, tangible things, or premises to be
inspected, may serve on the party or attorney designated in the subpoena a written objection to
inspecting, copying, testing, or sampling any or all of the materials or to inspecting the premises-
or to producing electronically stored information in the form or forms requested. The person
making the objection must serve it before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made:

(i) the party serving the subpoena is not entitled to inspect, copy, test, or sample
the materials or tangible things or to inspect the premises except by order of the court that
issued the subpoena;

(ii) on notice to the parties, the objecting person, and the person commanded to
produce or permit inspection, the party serving the subpoena may move the court that
issued the subpoena for an order compelling production or inspection; and

(iii) if the court enters an order compelling production or inspection, the order
must protect the person commanded to produce or permit inspection from significant
expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.
Page 5 of 8
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(A) When Required. On timely motion, the court that issued a subpoena must quash or
modify the subpoena if it:

(1) fails to allow reasonable time for compliance;

(i1) requires a person to travel to a place more than 100 miles from the place where
that person resides, is employed, or regularly transacts business in person, unless the
person is commanded to attend trial within Nevada;

(iii) requires disclosure of privileged or other protected matter and no exception
or waiver applies; or

(iv) subjects a person to an undue burden.

(B) When Permitted. On timely motion, the court that issued a subpoena may quash or
modify the subpoena if it requires disclosing:

(i) a trade secret or other confidential research, development, or commercial
information; or

(i1) a non-retained expert's opinion or information that does not describe specific
occurrences in dispute and results from the expert's study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule
45(c)(3)(B), the court may, instead of quashing or modifying a subpoena, order an appearance or
production under specified conditions if the party serving the subpoena:

(i) shows a substantial need for the testimony or material that cannot be otherwise
met without undue hardship; and

(i1) ensures that the subpoenaed person will be reasonably compensated.
(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These procedures apply to
producing documents or electronically stored information:

(A) Documents. A person responding to a subpoena to produce documents must produce
them as they are kept in the ordinary course of business or must organize and label them to
correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified. If a subpoena
does not specify a form for producing electronically stored information, the person responding
must produce it in a form or forms in which it is ordinarily maintained or in a reasonably usable
form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person responding
need not produce the same electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the person identifies as
not reasonably accessible because of undue burden or cost. On motion to compel discovery or for
a protective order, the person responding must show that the information is not reasonably
accessible because of undue burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows good cause, considering the
limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

Page 6 of 8
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(A) Information Withheld. A person withholding subpoenaed information under a claim
that it is privileged or subject to protection as trial-preparation material must:

(i) expressly make the claim; and

(i1) describe the nature of the withheld documents, communications, or tangible
things in a manner that, without revealing information itself privileged or protected, will
enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a subpoena is subject to
a claim of privilege or of protection as trial-preparation material, the person making the claim may
notify any party that received the information of the claim and the basis for it. After being notified,
a party must promptly return, sequester, or destroy the specified information and any copies it has;
must not use or disclose the information until the claim is resolved; must take reasonable steps to
retrieve the information if the party disclosed it before being notified; and may promptly present
the information under seal to the court for a determination of the claim. The person who produced
the information must preserve the information until the claim is resolved.
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EXHIBIT 3
CERTIFICATE OF CUSTODIAN OF RECORDS

STATE OF ) ss. Case No.: CV22-02015
) Dept. No.: D15
COUNTY OF )
NOW COMES (name of custodian of records), who after first
being duly sworn deposes and says:
1. That the deponent is the (position or title) Of

(name of employer) and 1n his or her capacity as

(position or title) 18 @ custodian of the records of

(name of employer).

2. That (name of employer) 18 licensed to do business

asa in the State of

3. That on the day of the month of of the year ,

the deponent was served with a subpoena in connection with the above-entitled cause, calling for

the production of records pertaining to

4. That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them attached hereto
is true and complete.

5. That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis recited therein by or from information transmitted by a person
with knowledge, in the course of a regularly conducted activity of the deponent or

(name of employer).

Executed on:

(Date) (Signature of Custodian of Records)

SUBSCRIBED AND SWORN to before me this
day of , 20

NOTARY PUBLIC in and for the
County of , State of

4882-9244-9860, v. 3
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Clerk of the Court

PM

Transaction # 9466411

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,

Plaintiff, Case No. CVv22-02015

v Dept.No. 15

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

/

ORDER GRANTING MOTION FOR LEAVE TO ISSUE SUBPOENAS
Before this Court is Ms. Hillary Schieve’s ex parte motion for leave to issue
subpoenas, filed January 13, 2023. Ms. Schieve moves this Court to issue subpoenas on
David McNeely and 5 Alpha Industries, LLC, to obtain documents sufficient to identify
the individual or entity who retained them to conduct surveillance on Ms. Schieve. Upon
review, this Court finds good cause to permit early discovery for the limited purpose of
identifying the “Doe” defendant(s). Cause appearing, the motion for leave to issue

subpoenas is granted.

IT IS SO ORDERED.

Dated: ]anuarng_O_JZOZ& /> ’ﬁ A., %

David A. Hardy
District Judge
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this day of January,
2023, 1 deposited in the County mailing system for postage and mailing with the United

States Postal Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe; that on the ﬁé day of January, 2023,
I electronically filed the foregoing with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following;:

CHELSEA LATINO, ESQ.

ADAM HOSMER-HENNER, ESQ.
PHILIP MANNELLY, ESQ.

JANE SUSSKIND, ESQ.

Judicial Assistant
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Adam Hosmer-Henner (NSBN 12779) Transaction # 9490362 : msalazarperez
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: 15

V.

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

MOTION TO COMPEL

Plaintiff Hillary Schieve, by and through her counsel of record, moves this Court for an
order compelling Defendants David McNeely and 5 Alpha Industries, LLC (“McNeely” or
“Defendants”) to respond to the Subpoenas Duces Tecum served January 23, 2023 and to reject
Defendants’ untenable objection that the identity of their client and the unnamed defendant in this
action is a “trade secret.” This Motion to Compel is made pursuant to NRCP 26 and 45 and is

based upon the attached memorandum of points and authorities, the Declaration of Adam Hosmer-

11
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Henner (“Hosmer-Henner Decl.”) attached as Exhibit 1, the pleadings and papers on file herein,
and any oral argument entertained by the Court.

MEMORANDUM OF POINTS AND AUTHORITES
I. INTRODUCTION

Defendants object to the subpoenas issued by Schieve on the basis that the identity of their
client is a trade secret. This position is not just legally wrong, it is blatant and harmful
obstructionism. This Court authorized Schieve to issue subpoenas to Defendants which sought the
identity of the individual or entity that hired Defendants to place a GPS tracking device on
Schieve’s private vehicle (“Subpoenas”). Order, Jan. 20, 2023. After repeatedly avoiding service
and delaying this case, Defendants were ultimately served with the Subpoenas and only two days
later had counsel who objected to the Subpoenas on their behalf and on the basis that this
individual or entity’s identity is a trade secret.

There is no merit to this objection.! Nevada does not have a private investigator-client
privilege and the identity of a single client of a private investigator is facially not a trade secret.
Even if the Court were to recognize such a dubious privilege here, then disclosure could still be
compelled using appropriate protective measures in place to preserve confidentiality, but the
burden in this instance would fall squarely on Defendants to make this showing and to effectively
force this entire case to be prosecuted under seal. Finally, the law simply does not permit
Defendants to totally shield their client from liability by invoking trade secret protection. This
superficial objection would result in a manifest injustice as it would prevent Schieve from
asserting her claims against the unnamed defendant; even a trade secret must be disclosed if its
concealment would “work injustice.” NRS 49.325(1).

II. PROCEDURAL BACKGROUND
Schieve filed the operative Complaint on December 15, 2022 against Defendants and

unknown Doe/Roe defendants. Compl. Dec. 15, 2022. After Defendants repeatedly avoided

! The purpose of the objection and the letter in which it was asserted seems to be more for publicity
as it was widely and publicly circulated by Defendants or counsel for Defendants.
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personal service, Schieve ultimately served 5 Alpha Industries via the Nevada Secretary of State
as 5 Alpha Industries had failed to appoint a proper registered agent and took down its website
after the filing of the Complaint. Ex Parte Motion for Leave to Issue Subpoenas, 2. Furthermore,
5 Alpha Industries, LLC’s time to answer the Complaint has expired and 5 Alpha Industries is in
technical default for failing to appear. Hosmer-Henner Decl. 9 5.

On January 13, 2023, Schieve filed an Ex Parte Motion for Leave to Issue Subpoenas and
the Court granted this motion via an Order on January 20, 2023. McNeely was ultimately served
on January 23, 2023 with the Summons and Complaint and on the same day both McNeely and 5
Alpha Industries were served with the Subpoenas. Hosmer-Henner Decl. § 6. Only two days later,
on January 25, 2023, counsel for Schieve received a letter from Brian Hardy of Marquis Aurbach
objecting to the Subpoenas and refusing to produce the requested information. Hosmer-Henner
Decl. q 7. Counsel met and conferred on January 27, 2023 and were unable to resolve this
discovery dispute. Hosmer-Henner Decl. 4 8. During this meet-and-confer, Mr. Hardy identified
his clients solely as McNeely and 5 Alpha Industries, LLC and stated that he was not representing
Defendants’ client. /d. Accordingly, the issue is now ripe for the Court’s resolution. /d.

III. LEGAL STANDARD

Under NRCP 45, a party may command, through a subpoena, a non-party to produce
documents, electronically stored information, or tangible things in its possession, custody, and
control. See NRCP 45(a)(1)(A), (D). The recipient of a subpoena may object on the basis that the
subpoena seeks “trade secret or other confidential research, development, or commercial
information.” NRCP 45(3)(B)(i). The recipient must first show that the requested information is
protected as a trade secret or confidential commercial information. Gonzales v. Google, Inc., 234
F.R.D. 674, 684 (N.D. Cal. 2006) (construing analogous federal rule). The recipient must make a
“strong showing that it has historically sought to maintain the confidentiality of this information.”
Id. 1f the recipient is able to prove that the requested information is a trade secret, then the “burden
shifts to the requesting party to show a ‘substantial need for the testimony or material that cannot
be otherwise met without undue hardship . . .”” Id. (internal quotations omitted). Substantial need

requires a showing that “the requested discovery is relevant and essential to a judicial
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determination of [the party’s] case.” Id. (internal quotations omitted). The court must “balance the
need for the trade secrets [or confidential information against the claim of injury resulting from
disclosure.” Id. (internal quotations omitted). If the party issuing the subpoena “establishes a
substantial need, the court then looks to whether procedures exist (i.e., protective orders) to
mitigate any burden or prejudice to the nonparty.” Sci. Games Corp. v. AGS LLC, No.
217CV00343JADNIJK, 2018 WL 2292811, at *3 (D. Nev. May 18, 2018).

Additionally, the scope of discovery issued under NRCP 45 is subject to NRCP 26, which
allows for broad discovery of all nonprivileged information that is relevant to a party’s claim or
defense and is proportional to the needs of the case. See NRCP 26(b)(1). Defendants will be unable
to demonstrate that the Subpoenas implicate privileged or confidential information, and will
therefore be unable to carry their heavy burden of demonstrating that the discovery exceeds NRCP
26’s broad directive.

IV.  ARGUMENT

A. There is Not a Private Investigator Privilege in Nevada.

The identity of a private investigator’s client and the communications between a private
investigator and his or her client are not privileged as an undisputed matter of Nevada law.
DeChant v. State, 116 Nev. 918, 926-27, 10 P.3d 108, 113 (2000) (rejecting privilege for the notes
of a private investigator). While DeChant does indicate in dicta that documents in possession of a
private investigator may be covered by some “other privilege,” this opinion is strong persuasive
authority that the identity of a client is not a confidential “trade secret” that warrants protection as
otherwise a private investigator’s client, notes, or file would always be a “trade secret.” California
courts have also strongly rejected the premise that a client of a private investigator can be
concealed. Flynn v. Superior Ct., 57 Cal. App. 4th 990, 996, 67 Cal. Rptr. 2d 491, 494 (1997)
(“[1]t 1s inconceivable the Legislature intended to enact a privilege whereby the licensee could
refuse to identify a client or employer thereby potentially shielding the employer from any
responsibility or liability”). Otherwise, if a private investigator had an absolute privilege to shield
the identity of their client or work through the trade secret privilege, then the results of both of

these cases would have been different.
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In their correspondence from counsel, Defendants failed to identify a single authority
where the identity of a private investigator’s client was privileged or deemed confidential under
any privilege, let alone a trade secret privilege. The existing relevant authority reaches the exact
opposite conclusion that due process and justice require the disclosure of a private investigator’s
client and to reach a contrary conclusion would improperly shield “the employer from any
responsibility or liability.” Flynn, 57 Cal. App. 4™ at 996.

B. The Identity of a Single Client is Not a Protectable Trade Secret.

In Nevada, trade secret information is narrowly defined as information that derives
independent economic value from not being generally known or readily ascertainable, and that is
subject to reasonable efforts to maintain its secrecy. NRS 600A.030(5). While some forms of
customer information are protected trade secrets, information is not a trade secret simply because
it identifies a customer. Rather, the value in customer information “is in the compilation,
categorization, and organization of information on thousands of customers. . . .” Synthes, Inc. v.
Emerge Med., Inc., 25 F. Supp. 3d 617, 706 (E.D. Pa. 2014); see also Multifab Inc., v. Jon Zweiger,
et al., No. C19-6164 BHS, 2020 WL 2614736, at *4-5 (W.D. Wash. May 22, 2020) (explaining
why “a customer list may qualify as a trade secret”). Thus, while compiled information of
customers might in some circumstances be protected trade secret information, a single piece of
information about a single client is not. Id. at 706-07 (comparing protected trade secret
information that consisted of compiled information on thousands of customers with data on a
“single product, single vendor, or single customer”™); CleanFish, LLC v. Sims, No. 19-CV-03663-
HSG, 2020 WL 4732192, at *5 (N.D. Cal. Aug. 14, 2020) (explaining that client information
constitutes a trade secret only when it is “assembled over many years and allows a company to
tailor[ ] its service contracts and pricing to the unique needs of its customers” and rejecting a
party’s generic claim that client information constituted trade secret information) (internal
quotations omitted); Meardon v. Reg., No. 3:18-CV-00042, 2019 WL 5089207, at *8 (S.D. lowa
June 13, 2019) (contrasting information about “the identity of a single customer” to “the detailed

information contained within the customer lists” and finding that the former does not rise to the

1
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level of a trade secret under lowa law, which is analogous to Nevada’s law) (reversed on other
grounds).

The Subpoenas here seek the identity of a single client. Defendants have not been asked
to disclose whether this client is a repeat client or any additional information about the client’s
prior engagement with Defendants. Even if it did, every individual is a potential customer of a
private investigator and there is nothing unique about this potential purchase of services that
would, if disclosed to a competitor, warrant protection. For example, every owner of an automobile
in Nevada is a potential customer of an auto insurer, but the identity of one of an insurer’s clients
would not possibly be considered a trade secret.

Further, the Subpoenas do not seek any propriety pricing information, advertising
practices, consumer preferences, or any information about the scope of work performed by
Defendants. And the Subpoenas do not require that Defendants reveal a list of their clients or any
information about any other past, current, or potential clients. In other words, the scope of the
Subpoena is purposefully limited to obtain only the information required to add a necessary party
in this case. Defendants ignore the limited scope of the Subpoenas and instead make generic claims
of privilege based solely on the fact that the information would reveal one of Defendants’
customers. But they cannot explain how disclosure of isolated information about one single client
could realistically be used to compete with Defendant (assuming that Plaintiff had any interest in
doing so, which she does not). And although Defendants acknowledge that the party asserting
privilege must take reasonable efforts to maintain the information’s secrecy, they provided no
specific information about the efforts they took to protect the identify of this specific customer.
Based on Defendants’ deficient objection to date, they have failed to prove that information about
this specific client derives independent economic value, that they devoted any specific effort to
cultivating this client, that this isolated information constitutes trade secret under the Nevada’s
law, and that they took reasonable measure to safeguard this specific information such that the
privilege applies.

/1
/1
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C. Defendants’ Refusal Works Injustice and Prevents a Fair Trial.

Nevada law does not protect against the disclosure of a trade secret if the privilege would
“conceal fraud or otherwise work injustice.” NRS 49.325(1). See, e.g., Pub. Serv. Comm'n of
Nevada v. Eighth Jud. Dist. Ct. of State of Nev., 107 Nev. 680, 684, 818 P.2d 396, 399 (1991)
(“Thus, a person does not have a right to refuse to disclose a trade secret. Instead, a person has
only a conditional privilege not to disclose a trade secret if the non-disclosure would not work
an injustice.”). The injustice to be avoided has been described as the “possibility that a party will
not be able to effectively litigate its case because relevant information is being withheld by the
other side.” Joint Stock Soc. v. UDV N. Am., Inc., 104 F. Supp. 2d 390, 408 (D. Del. 2000)
(construing similar rule). Similarly, injustice was identified where the “record . . . demonstrated
prima facie that the information was directly relevant to a material element of a cause of action
and further that the moving party would be unfairly disadvantaged in its proof absent
the trade secret. Failure to disclose the information would ‘work an injustice’ within the meaning
of Evidence Code section 1060 because one side would have evidence—reasonably believed to be
essential to a fair resolution of the lawsuit—which was denied the opposing party.”
Bridgestone/Firestone, Inc. v. Superior Ct., 7 Cal. App. 4th 1384, 1392, 9 Cal. Rptr. 2d 709, 713
(1992).

Here, unless the identity of the client is disclosed, Schieve would be effectively prevented
from pursuing her claims against this party. Schieve’s need for the identity of the client is not an
ancillary or merely helpful piece of information. Instead, it is one of if not the fundamental factual
issue in this case and without which the claims could not proceed against a key defendant. Even if
the Court were to agree that the identity is a trade secret, disclosure should still be compelled to
avoid a manifest injustice.

D. There is No Absolute Privilege Preventing the Disclosure of a Trade Secret,

Especially Given the Availability of Reasonable Protective Measures.

Schieve is not a competitor of Defendants in the private investigator sector. The

information obtained from Defendants will be used for litigation, not competition. Accordingly,

the blanket refusal by Defendants to identify their client is clearly for the purpose of obstructionism
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rather than to preserve an actual trade secret as there are alternatives to complete nondisclosure.
These alternatives should only be employed as a last resort because there simply is no actual “trade
secret” at issue in this case, but they are provided as a final possibility and to further demonstrate
the unreasonableness of Defendants’ position.

The District of Nevada, interpreting NRS 49.325, held that a “review of the law shows
there is no “privilege” that provides an absolute protection from disclosure of trade secrets . . .
While NRS 49.325(a) refers to a person claiming a privilege to protect a trade secret he or she
owns, NRS 49.325(b) makes clear that disclosure may be ordered so long as protective measures
to protect the trade secret are taken.” Wealthy Inc. v. Cornelia, No. 221CV01173JCMEJY, 2022
WL 5110620, at *5 (D. Nev. Oct. 4, 2022). Further, NRS 600A.670(1)-(3) provides that in a civil
action, the “court shall preserve the secrecy of an alleged trade secret by reasonable means, which
may include . . . [g]ranting protective orders in connection with discovery proceedings . . . [or]
[s]ealing the records of the action.” Thus, in Wealthy the court unequivocally held that the
disclosure of client information pursuant to a protective order was “sufficient on its face to protect
such information from harmful disclosure . . .” 2022 WL 5110620, at *5.

At an absolute minimum, the Defendants should be required to produce the identity of their
client to Schieve in accordance with any protective measures the Court deems appropriate. As this
information will be part of an amended complaint and future litigation, it will be the burden of
Defendants and their client to show why the entire action should effectively be sealed and
concealed from the public to protect this “trade secret.”

E. Schieve’s Claims are Validly Pleaded against the Defendants, but this Analysis

is Irrelevant to the Validity of the Subpoenas.

Defendants may raise the argument that the claims asserted against them are susceptible to
dismissal pursuant to an NRCP 12(b)(5) motion and therefore they should not have to comply with
the Subpoenas. This premise is invalid in the first place as the claims are properly pleaded. In fact,
there is already case law in Nevada that rejected summary judgment against similar claims.
Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., No. 217CV01788JADPAL, 2018 WL
6308737, at *8-9 (D. Nev. Dec. 3, 2018). In Ringelberg, the plaintiff pleaded a claim for invasion
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of privacy based on allegations that, among other things, a tracking device was placed on his car.
1d. The district court rejected the defense’s argument that plaintiff “had no reasonable expectation
of privacy on the public or private streets he traveled or in his driveway” and accordingly held that
there was no basis to grant summary judgment against plaintiff on the privacy claim, permitting
these claims to move forward. /d.

This matter is for future briefing in any event, as the validity of the claims asserted against
Defendants is entirely irrelevant for analyzing the propriety of early discovery served for the
purpose of identifying an unnamed co-defendant. ZG TOP Tech. Co. v. Doe, No. C19- 92-RAJ,
2019 WL 917418, at *2 (W.D. Wash. Feb. 25, 2019) (holding that courts “routinely permit early
discovery for the limited purpose of identifying ‘Doe’ defendants on whom process could not
otherwise be served.”); see also Jacobo v. Doe, No. 122CV00672DADBAKBAM, 2022 WL
2079766, at *4 (E.D. Cal. June 9, 2022). Defendants do not have the right nor the standing to argue
that the claims against the unnamed defendant would not survive a motion to dismiss. Accordingly,
regardless of what happens with Defendants’ future motion practice, Schieve is still permitted to
obtain the identity of Defendants’ client. This conclusion would be true regardless of whether
Defendants were named or unnamed in the initial pleading as early discovery is permitted even
when every defendant is identified only as a Doe or Roe party. /d.

V. CERTIFICATION

As described above and in the declaration of Adam Hosmer-Henner, the parties met and
conferred in an attempt to resolve these discovery disputes without the Court’s intervention, but
were unable to do so.

VI. CONCLUSION

For all of the above reasons, this Court should compel McNeely and 5 Alpha Industries,
LLC to produce documents sufficient to identify the individual(s) or entity/entities who hired them
to surveil Schieve.

/1
/1
/1
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
Dated: February 2, 2023
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Hillary Schieve
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO
LLP and that on February 2, 2023, I electronically filed the foregoing with the Clerk of the Court
by using the e-flex filing system which served all parties of record electronically.

I further certify that I caused to be delivered in the United States mail, enclosed in a sealed
envelope, upon which first class postage was placed, a true copy of the foregoing addressed to the
following individuals at the last known addresses as follows:

Brian R, Hardy

Marquis Aurbach

10001 Park Run Drive

Las Vegas, NV 89145
Counsel for David McNeely and 5 Alpha Industries, Inc.

/s/ Pamela Miller
An employee of McDonald Carano LLP
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Declaration of Adam Hosmer-Henner in Support of Motion to

Compel
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1520

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Hillary Schieve
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015

Plaintiff, Dept. No.: 15

V.

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and
ROES 1 through X, inclusive,

Defendants.

DECLARATION OF ADAM HOSMER-HENNER IN SUPPORT OF
MOTION TO COMPEL

I, Adam Hosmer-Henner, hereby declare as follows:

1. I am an attorney licensed to practice law in the State of Nevada, a partner in the
law firm of McDonald Carano LLP, and counsel for Plaintiff Hillary Schieve (“Schieve”).

2. I respectfully submit this declaration in support of Schieve’s Motion to Compel. I
am familiar with all of the facts and circumstances herein, and, if called upon to do so, I can and

will testify competently to these facts.
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3. Schieve’s Complaint was filed on December 15, 2022.

4, Between December 15, 2022 and January 13, 2022, Schieve made repeated
attempts at service upon Defendant David McNeely (“McNeely) but was unable to personally
serve McNeely.

5. After repeated unsuccessful service attempts for 5 Alpha Industries, LLC, Schieve
served this defendant via the Nevada Secretary of State. The deadline for 5 Alpha Industries, LLC
to answer the Complaint expired on January 30, 2023 and thus far, 5 Alpha Industries, LLC has
failed to appear without excuse.

6. After the Court granted Schieve’s Ex Parte Motion for Leave to Issue Subpoenas
on January 20, 2023, McNeely and 5 Alpha Industries were served on January 23, 2023 with the
subpoenas duces tecum (“Subpoenas”) that were attached to the Ex Parte Motion for Leave to
Issue Subpoenas.

7. On January 25, 2023, I received a letter from Brian Hardy of Marquis Aurbach in
which he objected to the Subpoenas on the basis that they called for the disclosure of “confidential
trade secret information protected under Nevada law.” Mr. Hardy’s letter made various other
comments and statements that were not specific objections to the Subpoenas.

8. On January 27,2023, Mr. Hardy and I participated in a telephonic meet-and-confer
wherein Mr. Hardy reiterated his objections and continued to refuse to produce documents that
identified Defendants’ client. During this meet-and-confer, Mr. Hardy identified his clients solely
as McNeely and 5 Alpha Industries, LLC and stated that he was not representing Defendants’
client. The parties were unable to resolve this dispute without court assistance.

Dated: February 2, 2023

/s! Adam Hosmer-Henner
Adam Hosmer-Henner
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1090

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Plaintiffs

FILED
Electronically
CV22-02015
2023-02-23 07:15:00 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9526101 : msalazarperez

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,

VAUGHN HARTUNG, an individual

Plaintiffs,
V.

DAVID MCNEELY, an individual, 5

ALPHA INDUSTRIES, LLC, a Nevada
limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

Dept. No. 15

AMENDED COMPLAINT

(Jury Trial Demanded)

Case No.: CV22-02015

(Exempt from Arbitration — N.A.R. 3 — Declaratory Relief, Amount in Controversy)

Plaintiffs Hillary Schieve (“Schieve”) and Vaughn Hartung (“Hartung”) complain and

allege against David McNeely (“McNeely”), 5 Alpha Industries, LLC (“5 Alpha Industries”), and

the unnamed co-defendants (collectively “Defendants’) as follows:

"
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NATURE OF THE ACTION

1. In a time of heightened political tumult, the recent revelation of Defendants’
actions still managed to shock the conscience. Private investigator David McNeely, at the request
of a still unidentified third party, surreptitiously installed sophisticated GPS tracking devices on
Schieve’s and Hartung’s personal vehicles, monitoring their every movement. This intrusive
conduct is tortious, improper, and unequivocally barred by Nevada law.

2. Defendants, acting in concert with third parties, trespassed upon Plaintiffs’ vehicles
and/or private property to install the tracking devices and then received minute-by-minute location
updates, in a continuous violation of their privacy.

3. The surveillance on Schieve continued for at least several weeks and continued for
several months on Hartung. During this period of time, Defendants captured comprehensive
information about the most private details of Plaintiffs’ lives such as the times and locations of
their visits to family members, religious institutions, personal and professional associations,
and/or medical providers.

4. Defendants published and disseminated, or caused to be published and
disseminated, this private information such that it is now publicly available to third parties.

5. As a result of Defendants’ conduct, a website now exists that shows the public a
map of hundreds of locations visited by Hartung over a seven-month period.

6. As a result of Defendants’ conduct, photographs of Schieve were published, as
were her whereabouts.

7. Schieve and Hartung, as long-time public servants, were acutely aware of the rise
in violent attacks on elected officials across the country. Consequently, the discovery that they
were being tracked caused them severe distress and anxiety.

/11
/11
/11
/11
/11
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8. Schieve, as a female elected official, faces a statistically higher likelihood of threats
and harassment according to a Princeton University report, increasing the harm from Defendants’
conduct.!

0. Defendants’ conduct is especially unacceptable as Hartung’s vehicles were
frequently used by his wife and daughter. Thus, Defendants’ conduct not only invaded Hartung’s
individual privacy, but also exposed his entire family to harm and unwarranted monitoring and
surveillance.

10. By tracking Plaintiffs, Defendants exposed them and their families to an unjustified
and unwarranted risk of harassment, stalking, and bodily harm.

11.  Upon information and belief, Defendants not only installed GPS tracking devices
on Schieve’s and Hartung’s vehicles, but also installed similar tracking devices on the vehicles of
multiple other prominent community members.

PARTIES

12. Schieve is an individual who is a resident of Washoe County, Nevada, and the
duly-elected mayor of the City of Reno. Schieve has been elected as Reno’s Mayor three times,
most recently in 2022.

13.  Hartung is an individual who is a resident of Washoe County, Nevada, and a duly-
elected Washoe County Commissioner. Hartung has represented Washoe County District 4 since
2012 and currently serves as Chair of the Board of County Commissioners.

14.  Defendant McNeely is an individual who works as a private investigator and is a
resident of Washoe County, Nevada.

15. 5 Alpha Industries is a Nevada company that is registered to do business in Nevada
as a domestic limited-liability company. Its registered agent is located at 2115 Parkway Drive,

Reno, Nevada 89502.

Y ADL and Princeton’s Bridging Divides Initiative Release New Report Tracking Threats and
Harassment Against Local Officials, ADL and Bridging Divides Initiative (Oct. 19, 2022),
https://bridgingdivides.princeton.edu/sites/g/files/toruqf246/files/documents/THDataset PressRe
lease 190ct2022.pdf (finding that women officials were targeted 3.4 times more than men).

3
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16. There are other persons or entities, whether individuals, corporations, associations,
or otherwise, who are legally responsible for the acts, omissions, circumstances, happenings,
and/or the damages or other relief requested by this Complaint. The true names and capacities of
Does 1 through 10 and Roe Entities 11 through 20, inclusive, are currently unknown to Plaintiffs,
who sue those defendants by such fictitious names. Plaintiffs intend to amend this Complaint to
insert the proper names of the Doe and Roe defendants when such names and capacities become
known to Plaintiffs.

JURISDICTION AND VENUE

17. This Court has jurisdiction over this action because the events giving rise to this
action occurred in Washoe County, Nevada, and Plaintiffs seek recovery of damages in excess of
$15,000.

18.  Venue is proper in this Court under NRS 13.010.

GENERAL ALLEGATIONS

19.  McNeely and 5 Alpha Industries, acting on behalf of a presently unidentified third
party, trespassed on Schieve’s and Hartung’s vehicles and/or private property in order to install
sophisticated GPS tracking devices on their personal vehicles, without their consent or knowledge.

20. The GPS tracking devices transmitted constant signals of Plaintiffs’ exact
locations, regardless of whether the vehicle was on public or private property.

21. This information was also used to photograph and/or surveil Plaintiffs.

22. Schieve only discovered her GPS tracking device by chance when a mechanic
noticed it while working on Schieve’s personal vehicle.

23. The tracking and surveillance of Schieve caused her, as it would cause any
reasonable person, significant fear and distress. The tracking and surveillance has caused Schieve
to alter her life and routine based on the additional risks Defendants’ actions have created.

24.  Hartung only discovered that GPS tracking devices had been placed on his
vehicle(s) after being apprised of media and public-records reports that showed the locations of
the vehicle(s) at his personal residence and other identifiable locations.

1
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25.  Hartung’s tracked vehicle(s) were frequently used by his wife and daughter,
including on trips where Hartung was not in the vehicle. The location data Defendants obtained
included private and confidential locations visited by Hartung’s family members.

26. The tracking and surveillance of Hartung and his family caused them, as it would
cause any reasonable person, significant fear and distress. The tracking and surveillance has
caused Hartung and his family to alter their lives and routines based on the additional risks
Defendants’ actions have created.

27. The United States Supreme Court held that the “Government’s installation of a
GPS device on a target’s vehicle, and its use of that device to monitor the vehicle’s movements,
constitutes a ‘search.”” United States v. Jones, 565 U.S. 400, 404 (2012) (five Justices concluding
that privacy concerns would be raised by GPS tracking).

28.  In a concurrence in Jones, Justice Sotomayor specifically wrote: “In cases
involving even short-term monitoring, some unique attributes of GPS surveillance relevant to the
Katz analysis will require particular attention. GPS monitoring generates a precise, comprehensive
record of a person’s public movements that reflects a wealth of detail about her familial, political,
professional, religious, and sexual associations.” Id. at 415 (Sotomayor, J., concurring) (emphasis
added).

29. The District of Nevada explicitly held that the installation of a GPS tracker
implicates the tort of invasion of privacy. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc.,
No. 2:17-cv-01788-JAD-PAL, 2018 WL 6308737, at *8-9 (D. Nev. Dec. 3, 2018). In Ringelberg,
the plaintiff pleaded a claim for invasion of privacy based on allegations that, among other things,
a tracking device was placed on his car. /d. The district court rejected the defense’s argument that
plaintiff “had no reasonable expectation of privacy on the public or private streets he traveled or
in his driveway” and held that there was no basis to grant summary judgment against plaintiff on
the privacy claim. /d.

30.  Based on the foregoing facts, Plaintiffs are entitled to the relief set forth below.

/11
/11
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FIRST CAUSE OF ACTION
(Invasion of Privacy — Intrusion upon Seclusion)

31.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

32.  Plaintiffs had an objective and subjective expectation of privacy in the information
Defendants obtained, including but not limited to their locations, their activities, and the
movement of their personal vehicles.

33.  Plaintiffs did not consent to Defendants’ actions.

34.  Defendants’ disclosure of the private information obtained from the GPS tracking
devices was offensive and objectionable to a reasonable person.

35. The disclosed information was not public and was not capable of determination
from public sources.

36.  As a direct and proximate result of Defendants’ actions, Plaintiffs have been
damaged in excess of $15,000.00 and have suffered anguish and distress. Defendants’ actions
entailed oppression, fraud, or malice warranting the imposition of exemplary and punitive damages.

37. It has been necessary for Plaintiffs to retain attorneys to bring this Complaint.
Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred
herein.

SECOND CAUSE OF ACTION
(Invasion of Privacy — Public Disclosure of Private Facts)

38.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

39.  Plaintiffs had an objective and subjective expectation of privacy in the information
Defendants obtained, including in their locations, their activities, and the movement of their
personal vehicles.

40.  Plaintiffs did not consent to Defendants’ actions.

/1
/1
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41.  Defendants published or caused to be published private information about
Plaintiffs, including but not limited to their locations, their activities, and the movement of their
personal vehicles.

42.  No legitimate public interest was served by having these private facts disclosed.

43.  Defendants’ disclosure of the private information obtained from the GPS tracking
device was offensive and objectionable to a reasonable person.

44, The disclosed information was not public and was not capable of determination
from public sources.

45.  As a result of Defendants’ surveillance of Plaintiffs, private information
concerning Plaintiffs has been published publicly, including but not limited to photographs, the
locations of their and their family’s trips, and other locations such as religious institutions,
personal and professional associations, and/or medical providers.

46.  As a direct and proximate result of Defendants’ actions, Plaintiffs have been
damaged in excess of $15,000.00 and have suffered anguish and distress. Defendants’ actions
entailed oppression, fraud, or malice warranting the imposition of exemplary and punitive damages.

47. It has been necessary for Plaintiffs to retain attorneys to bring this Complaint.
Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred
herein.

THIRD CAUSE OF ACTION
(Violation of NRS Chapter 200, Anti-Doxxing)

48.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

49.  Defendants obtained and disseminated personal identifying information and
sensitive information about Plaintiffs in violation of NRS Chapter 200 and AB 296 (2021).

50. The information Defendants obtained included non-public information concerning
Plaintiffs’ lives, their activities, their transactions, and their trips to locations such as religious
institutions, personal and professional associations, and/or medical providers.

51. Plaintiffs did not consent to Defendants’ actions.

7
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52.  Defendants intended to cause harm to Plaintiffs and knew or recklessly disregarded
the reasonable likelihood that the dissemination of Plaintiffs’ location could lead to death, bodily
injury, harassment, stalking, financial loss, or a substantial life disruption.

53. The dissemination of the information Defendants obtained would cause a
reasonable person to fear death, bodily injury, harassment, stalking, financial loss, or a substantial
life disruption.

54. The information Defendants obtained did identify and could be used to identify and

track Plaintiffs.
55.  No justification or privilege protects Defendants’ conduct.
56.  Defendants’ failure to exercise reasonable care was the actual and proximate cause

of Plaintiffs’ injuries, damages, and losses, which are in excess of $15,000.00.

57. It has been necessary for Plaintiffs to retain attorneys to bring this Complaint.
Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred
herein.

FOURTH CAUSE OF ACTION
(Negligence)

58.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

59.  McNeely and 5 Alpha Industries had a duty to exercise reasonable care in acting as
a private investigator in compliance with Nevada law.

60.  Defendants had a duty to prevent foreseeable harm to Plaintiffs, but by placing the
GPS tracking devices on Plaintiffs’ vehicles, Defendants breached this duty and exposed Plaintiffs
to a serious risk of harm.

61.  McNeely and 5 Alpha Industries had a special relationship with Plaintiffs by taking
the affirmative act of tracking their personal vehicles.

62.  McNeely and 5 Alpha Industries had a special relationship with the unnamed co-
defendants by virtue of being hired to perform tasks for them.

/1

PA0052




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 ¢ FAX 775.788.2020

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

63.  Defendants violated or conspired to violate multiple Nevada statutes including NRS
200.575, NRS 199.300, and others.

64.  Defendants used electronic means to publish, display, or distribute information in a
manner that substantially increased the risk of harm or violence to Plaintiffs.

65.  Defendants are jointly and severally liable to Plaintiffs.

66.  Defendants’ failure to exercise reasonable care was the actual and proximate cause
of Plaintiffs’ injuries, damages, and losses, which are in excess of $15,000.00.

67. It has been necessary for Plaintiffs to retain attorneys to bring this Complaint.
Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred
herein.

FIFTH CAUSE OF ACTION
(Trespass)

68.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

69.  Plaintiffs were the lawful owner of their vehicles and the private property on which
they were stored.

70.  Defendants intentionally entered on Plaintiffs’ vehicles and/or private property to
place a GPS tracking device on Plaintiffs’ vehicles or caused this to be done.

71.  Defendants caused actual or nominal damage to Plaintiffs’ property.

72.  Defendants’ actions entailed oppression, fraud, or malice warranting the imposition
of exemplary and punitive damages.

73. It has been necessary for Plaintiffs to retain attorneys to bring this Complaint.
Accordingly, Plaintiffs are entitled to recover their reasonable attorney’s fees and costs incurred
herein.

SIXTH CAUSE OF ACTION
(Civil Conspiracy)
74.  Plaintiffs incorporate the allegations contained in the preceding and following

paragraphs as if set forth verbatim herein.
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75.  Defendants purposefully and maliciously acted in concert with each other, and with
others, to invade the privacy of Plaintiffs.

76.  Defendants purposefully and maliciously intended to harm Plaintiffs.

77. Through their concerted action, Defendants caused damages to Plaintiffs as set forth
by all the facts as stated herein.

78.  Plaintiffs have sustained and will continue to suffer damages in excess of $15,000.00
as a direct and proximate result of Defendants’ conspiracy.

79.  Plaintiffs are entitled to exemplary and punitive damages as a result of Defendants’
oppression, fraud, or malice.

SEVENTH CAUSE OF ACTION
(Aiding and Abetting)

80.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

81. Defendants, and each of them, were aware of the conduct against Plaintiffs and
actively or passively participated in the conduct by aiding one or more of the other named or
unnamed Defendants.

82.  Defendants substantially assisted one another to accomplish the wrongful acts

committed against Plaintiffs.

83. Defendants, and each of them, were aware of the conduct and intentions of the other
Defendants.
84. Through their concerted action, Defendants caused damages to Plaintiffs as set forth

by all the facts as stated herein.

85.  Plaintiffs have sustained and will continue to suffer damages in excess of $15,000.00
as a direct and proximate result of Defendants’ aiding and abetting.

86.  Plaintiffs are entitled to exemplary and punitive damages as a result of Defendants’
oppression, fraud, or malice.
/1
/1
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EIGHTH CAUSE OF ACTION
(Declaratory Relief)

87.  Plaintiffs incorporate the allegations contained in the preceding and following
paragraphs as if set forth verbatim herein.

88. A justiciable controversy exists between Plaintiffs and Defendants.

89.  Defendants have taken the position that their actions were lawful and may be
repeated at any time.

90.  Plaintiffs assert that Defendants’ conduct was tortious under Nevada law and
specifically in violation of NRS 200.575, NRS 200.610-690, NRS 199.300, and the provisions of
AB 296.

91.  Plaintiffs’ interests are adverse to Defendants’ interests in this dispute and are ripe
for judicial determination.

92.  Plaintiffs are entitled to a judicial determination that Defendants’ conduct violates
Nevada law and the Nevada statutes identified in this Complaint.

WHEREFORE, Plaintiffs request relief as follows:

1. For judgment in favor of Plaintiffs and against Defendants;

2. For preliminary and permanent injunctive relief;

3. For declaratory relief;

4. For damages in an amount in excess of $15,000.00 for each cause of action to be

determined at trial;
5. For exemplary and punitive damages in an amount no less than three times the

amount awarded to Plaintiffs for compensatory damages;

6. For pre-judgment and post-judgment interest as provided by law;

7. For an award of attorney’s fees and costs as special damages in accordance with
evidence;

8. For an award of Plaintiffs’ costs, disbursements, and attorney’s fees incurred in

this action; and
9. For such other and further relief as the Court may deem just and proper.
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
Dated: February 23, 2023
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO
LLP and that on February 23, 2023, I electronically filed the foregoing with the Clerk of the Court

by using the e-flex filing system which served all parties of record electronically.

/s/ Pamela Miller
An employee of McDonald Carano LLP

4890-5187-3874,v. 5
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2023-05-04 11:05:49
Alicia L. Lerud

Clerk of the Court

Transaction # 96495

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual, CASE NO.: CV22-02015

Plaintiffs, DEPT. NO.: 15

V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
Limited-liability company, and DOES 1
Through X and ROES 1 tgrough X, inclusive,

Defendants.

/
ORDER DENYING OBJECTION AND
PARTIALLY GRANTING MOTION TO DISMISS

Before this Court are 1) Defendant McNeely’s objection to the Discovery
Commissioner’s recommendation, dated March 15, 2023; and 2) Defendant McNeely’s
motion to dismiss, dated March 9, 2023.1 This Court has read the rﬁoving papers and
considered the arguments of counsel. It now orders as follows:

Obijection to Discovery Commissioner's Recommendation

The parties’ motion to compel and motion for protective order were referred to
the Discovery Commissioner for substantive analysis and recommendation. The
Discovery Commissioner is an adjunct to the judiciary empowered by NRCP 16.3(b) to
preside over discovery motions. The Commissioner is a discovery expert who performs
an essential role to ensure that all disputes are resolved in a "just, speedy, and

inexpensive” manner. NRCP 1.

1 This Court refers to the Defendants in the singular form of Mr. McNeely.
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This Court has discretion to determine the manner in which the Commissioner’s
recommendation will be reviewed. WDCR 24(6). This Court determines, consistent
with other authorities, that a deferential standard of review is warranted. Otherwise,
this Court becomes a de facto second Discovery Commissioner for every dispute in
which a litigant is aggrieved. Therefore, the Discovery Commissioner’s
recommendation will be reversed or modified only if it is “clearly erroneous” and this

Court has a “definite and firm conviction that a mistake was made.” Valley Health Sys.)|

LLC v. District Court, 127 Nev. 167, 252 P.3d 676 (2011) (citing United States v. Howell,
231 F.3d 615 (9% Cir. 2000)( noting that Discovery Commissioners promote the efficient
use of judicial resources and district courts should prevent parties from making “an end
run around” the commissioner and frustrating the very purposes of having
commissioner judges)).

Mr. McNeely urges this Court to find protection where it is not clearly provided
by law. Unlike other states, Nevada has not promulgated an express privilege for
private investigators. NRS 648.200, which makes it unlawful for a private investigator
to divulge information about his or her investigative efforts without client approval,
contains an exception for disclosures required by law. Commissioner Ayers correctly
distinguished a voluntary, unauthorized disclosure from a disclosure compelled by
subpoena process.

The identity of a private investigator’s single client (in contrast to voluminous
customer lists) is not embedded within the definition of a trade secret. NRS 600A.030.
Even if a private investigator derives independent economic value from protecting the
identity of a single client, and thus the identity is a trade secret, the trade secret
privilege is not absolute. The privilege may be penetrated if its preservation would
“otherwise work injustice.” NRS 49.325(2).

The use of a GPS tracking device to monitor the movements of a person could be
a tortious invasion of privacy because a person has a reasonable expectation of privacy

with respect to his or her daily movements in a motor vehicle.
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Ringelberg v. Vanguard Integrity Prof’ls-Nev., Inc., No. 2:17-CV-01788-JAD-PAL (D.

Nev. Dec. 3, 2018). Thus, the protection Mr. McNeely seeks could create unfettered
immunity for a tortfeasor who acted through an investigator —either as a tacit,
unknowing participant or intentional co-conspirator. This outcome is not contemplated
by Nevada law and would work an injustice to plaintiffs who suffer tortious invasions
to privacy.

Mr. McNeely’s position is well-researched and persuasively presented. Butin
the final analysis, Mr. McNeely asks this Court to collate existing law and create
protection by an extension of law not previously acknowledged by statute or decisional
authority. This Court cannot conclude Commissioner Ayers’s recommendation is
clearly erroneous; similarly, this Court does not have a “definite and firm conviction
that a mistake was made.” The phased protections through privilege logs and finite
anonymity are inapplicable to conceal the identity of a named party. For these reasons,
the Discovery Commissioner’s recommendation is affirmed.2 Mr. McNeely shall, by
Friday, May 12, 2023, produce to Plaintiffs the documents described in the subpoenas
duces tecum previously served in this action.3

Motion to Dismiss

Defendant McNeely asks this Court to dismiss four of the eight claims for relief
pursuant to NRCP 12(b)(5). The parties are familiar with the rigorous standards
governing dismissal. This Court does not qualitatively analyze the merits of claims and
defenses when adjudicating a motion to dismiss. This Court accepts all fact allegations
as proven and determines if there is any possibility plaintiff would be entitled to legal

relief. If yes, the motion to dismiss is denied; if no, the motion to dismiss is granted.

See generally Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008).

The adjudication of a motion to dismiss does not foreshadow future decisions or

2 This Court references and incorporates the recommendation in its entirety.

3 Mr. McNeely asserted a novel legal theory in good faith. This Court acknowledges the irreparability of
harm if Mr. McNeely’s client’s identity is disclosed now but an appellate court later reaches a different
conclusion. This Court is therefore inclined to grant a stay of proceedings pursuant to NRAP 8 if Mr.
McNeely chooses to pursue extraordinary relief through a petition for writ of mandamus or prohibition.

PA.Q0G0




© ® -1 O Ut A W M e

RODNON N N NN DN DN e e e e e e e e
0 =3 O T kW N R O A W N O

otherwise create litigation momentum for the non-moving party. Indeed, whereas a
motion to dismiss challenges the sufficiency of the pleadings, a subsequent motion for
summary adjudication tests the sufficiency of evidence.

Having read the moving papers, this Court agrees with Plaintiffs that they have
satisfied the notice-pleading standards to state a claim for Invasion of Privacy — Public
Disclosure of Private Facts. Mr. McNeely’s arguments transcend the limited rule for
dismissal and ask this Court to evaluate fact allegations as evidentiary propositions.
Plaintiffs shall submit a proposed order denying the motion to dismiss based upon the
points and authorities set forth in their opposition motion.

This Court agrees with Mr. McNeely that Plaintiffs have failed to state a civil
claim for violations of NRS 41.1347. Plaintiffs expand the statutorily defined terms of
“personal identifying information” and “sensitive information” beyond what the
legislature prescribed. See NRS 41.1347(7)(e); NRS 205.4617. For these reasons, the
claim for declaratory relief shall also be dismissed.

This Court agrees with Mr. McNeely that Plaintiffs have failed to state a claim for
negligence. The implicit underpinning of negligence per se is not supported by statute.

The existence of a duty is a question of law. Scialabba v. Brandise Const. Co., 112 Nev.

965, 921 P.2d 928 (1996). Plaintiffs have not sufficiently alleged a “special relationship”
between them and Mr. McNeely that would give rise to duty. Negligence cannot exist
without the element of duty. Mr. McNeely shall submit a proposed order granting
dismissal of the third, fourth, and eighth claims for relief based upon the points and
authorities set forth in his motion.*

Based upon the arguments presented, this Court declines to dismiss, strike, or
require greater specificity for the requested relief in the forms of injunction or fees as
/17
/17

4 This Court acknowledges Plaintiffs’ argument that discovery may reveal factual predicates to establish a
duty. Thus, Plaintiffs may seek to amend if they have an adequate factual basis to establish a negligence
duty in the future.
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special damages.5 The relief sought will be visited after discovery or other motion
practice is commenced. It is this Court’s preference to resolve these matters through
summary adjudication, in limine decisions, jury instructions, verdict forms, and
directing a final amendment of the complaint that may be submitted for juror review.

IT IS SO ORDEI:EF.
Dated: This ; day of May, 2023.

N 20l

PAVID A. HARD
District Judge

5 Fees as special damages under NRS 41.1347 will be unavailable.
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe; that on the j7/ of May, 2023, 1
electronically filed the foregoing with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

JANE SUSSKIND, ESQ.
JONATHAN WINN, ESQ.
BRITTANY LLEWELLYN, ESQ.
ADAM HOSMER-HENNER, ESQ.
PHILIP MANNELLY, ESQ.
RYAN GORMLEY, ESQ.
CHELSEA LATINO, ESQ.

Judicial Assistant

PAQQG3




© 00 ~N oo o B~ O wWw N

N S T N B N N T N T e N S N T e =
©® ~N o B~ W N kP O © 0o N o o~ W N Pk O

FILED
Electronically
CV22-02015
2023-05-05 10:36:45 AM
Alicia L. Lerud
Clerk of the Court
1140 Transaction # 9651839 : msalazal

JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269

ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorneys for Defendant JOHN DOE

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual

Dept. No.:15
Plaintiffs,

DEFENDANT JOHN DOE’S ANSWER
VS. TO AMENDED COMPLAINT

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

Defendant John Doe (“Mr. Doe”), for his Answer to Plaintiffs’ Amended Complaint, admits,
denies, and alleges as follows:

1. In answering paragraph 1 of the Amended Complaint, Mr. Doe admits that he hired
private investigator David McNeely of 5 Alpha Industries, LLC. Mr. Doe denies the remaining
allegations therein.

2. Mr. Doe denies the allegations in paragraphs 36, 37, 46, 47, 52, 56, 57, 66, 67, 73, 75,
76- 79, 84-86, 88, and 92.

3. Mr. Doe is without knowledge or information to form a belief as to the truth of the
allegations in paragraphs 2-16, 19-26, 32, 33, 35, 39-42, 44, 45, 50, 51, 54, 60, 64, 70, 71, 81-83, 89,
90, and 91 and therefore denies the same.

4. Paragraphs 17, 18, 27-30, 34, 43, 49, 53, 55, 59, 61-63, 65, 69, and 72 contain legal

conclusions that do not require a response. To the extent a response is required, Mr. Doe denies the
1 PA0064
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allegations therein.
5. Mr. Doe repeats and realleges his answers as if fully set forth herein for paragraphs 31,
38, 48, 58, 68, 74, 80, and 87.
GENERAL DENIAL

Mr. Doe denies each and every allegation in the Amended Complaint to which Mr. Doe has
not expressly admitted or to which Mr. Doe has not otherwise responded.

AFFIRMATIVE DEFENSES

Without altering the burdens of proof, the parties must bear, Defendant John Doe asserts the
following affirmative defenses to Plaintiffs’ claims and all causes of actions alleged therein, and
specifically incorporates those affirmative defenses his answers to the preceding paragraphs as if fully
set forth herein.

FIRST AFFIRMATIVE DEFENSE

The conduct described in the Amended Complaint is protected by the constitutions of the
United States and the State of Nevada.
SECOND AFFIRMATIVE DEFENSE

The Amended Complaint and all the claims for relief alleged therein fail to state a claim against
Defendant upon which relief can be granted.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, all or in part, because the damages sustained by Plaintiffs, if any,
were caused by third parties over whom Defendant has no control.

FOURTH AFFIRMATIVE DEFENSE

Defendant was without knowledge of the acts giving rise to, and could not have averted, the
damages, if any, alleged by Plaintiffs.
FIFTH AFFIRMATIVE DEFENSE

Defendant did not intend to accomplish an unlawful objective for the purposes of harming
Plaintiffs.
111
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SIXTH AFFIRMATIVE DEFENSE

No genuine judicial controversy exists as to the relevant rights and obligations of the parties.

SEVENTH AFFIRMATIVE DEFENSE

Defendant presently has insufficient knowledge or information upon which to form a believe
as to whether he may have other, as yet unstated, defenses available. In the event further investigation
or discovery reveals the applicability of any additional defenses, including but not limited to those
affirmative defenses enumerated in Rule 8 of the Nevada Rules of Civil Procedure, Defendant reserves
the right to amend this Answer to specifically assert such additional affirmative defenses.

WHEREFORE, Defendant John Doe prays for the following:

=

That Plaintiffs take nothing by way of their Amended Complaint;

2. That Plaintiffs’ Amended Complaint be dismissed in its entirety;

3. That the Court award John Doe reasonable attorney’s fees and costs for having to defend this
action; and

4. For such other and further relief as the Court may deem just and proper.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the Social

Security Number of any person.

DATED: May 5, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that | am an employee of Armstrong Teasdale LLP
and that on May 5, 2023, | electronically filed the foregoing with the Clerk of the Court by using the

e-flex filing system which served all parties of record electronically.

[s/Allie Villarreal
An Employee of Armstrong Teasdale LLP
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JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269

ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
ARMSTRONG TEASDALE LLP
7160 Rafael Rivera Way, Suite 320
Las Vegas, Nevada 89113
Telephone: 702.678.5070
Facsimile: 702.878.9995
jbarr@atllp.com
ashell@atllp.com

Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CVv22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.
DEFENDANT JOHN DOE’S MOTION FOR SUMMARY JUDGMENT

Defendant John Doe hereby files this Motion for Summary Judgment. This Motion is based
upon the attached Points and Authorities, all papers and pleadings on file, and any oral argument the
Court may entertain at any hearing.

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
American citizens have a constitutional and statutory right to know about the malfeasance of
their elected officials. To investigate that misconduct, citizens have a right to hire a private
investigator.
John Doe hired a private investigator to investigate credible allegations of serious misconduct
of Plaintiffs, who, at the times relevant in this suit, were elected officials. This case is this simple:

Hiring a private investigator to investigate public officials is perfectly legal.
1 PA00G8
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With this meritless suit, Plaintiffs seek solely to punish John Doe for his constitutionally

protected conduct and chill future citizen-led investigations into public officials’ malfeasance. The

Court should not countenance this.

As set forth below, each of Plaintiffs’ claims against John Doe fail as a matter of fact and a

matter of law. John Doe is thus entitled to summary judgment on each and every one of Plaintiffs’

claims.

STATEMENT OF UNDISPUTED FACTS

1. Defendant John Doel is a resident of Washoe County who is concerned with potential

corruption and malfeasance in local government. [Doe Decl., 1 4.]

. At the time of the events giving rise to this litigation Plaintiffs Hillary Schieve and Vaughn

Hartung were elected officials: Schieve is the current Mayor of the City of Reno and, until
March 14, 2023, Hartung was a Commissioner with the Washoe County Board of

Commissioners.

. On or about March 13, 2022, John Doe received what he believed to be credible allegations

regarding alleged improper conduct by Mayor Schieve, including alleged bribery and other

serious allegations. [Doe Decl., 15.]

. On or about that same day, John Doe received credible allegations about then-

Commissioner Hartung pertaining to alleged misconduct involving Washoe County
employees, along with other serious allegations. [Doe Decl., { 6.]

Doe himself has no experience as an investigator, nor is he licensed by Nevada or any other
jurisdiction as an investigator. [Doe Decl., 1 7.]

In light of the serious nature of the allegations against Schieve and Hartung, and because
Doe wanted to avoid any potential defamation or libel claims if those allegations turned
out to be untrue, Doe legally retained the services of 5 Alpha Industries, a State-licensed

private investigation firm owned by licensed private investigator David McNeely, to

1 John Doe is a pseudonym. John Doe is using a pseudonym because he would like to remain
anonymous. [Doe Decl.,  3.]
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investigate the allegations against Schieve and Hartung.2 [Doe Decl., 11 8, 9.]

7. When Doe hired the Investigator Defendants to investigate the allegations against Schieve
and Hartung, Mr. McNeely assured him that his identity would remain confidential. [Doe
Decl., 1 10.]

8. Absent this guarantee of confidentiality, John Doe would not have hired the Investigator
Defendants. [Doe Decl., § 11.]

9. After hiring the Investigator Defendants, John Doe did not direct the Investigator
Defendants about how to conduct their investigation or any particular investigative
techniques to employ. [Doe Decl., 1 12.]

10. John Doe did not authorize the Investigator Defendants to track anyone and has never had
access to the tracking information the Investigator Defendants obtained. [Doe Decl., 11 12,
13]

I1. LEGAL STANDARD

Summary judgment is proper when, after reviewing the pleadings and other evidence in the
light most favorable to the non-moving party, there remains no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law. See NRCP 56(a) and (c); see also Wood v.
Safeway, Inc., 121 Nev. 724, 729, 121 P. 3d 1026, 1029-30 (2005).

For the reasons detailed below, each of Plaintiffs’ claims fails as both a matter of law and a

matter of fact. Summary judgment is thus proper in this instance.

IV.  ARGUMENT

A. John Doe is Entitled to Summary Judgment on Plaintiffs’ First Cause of Action
(Invasion of Privacy — Intrusion Upon Seclusion).

To prevail on a claim for invasion of privacy by intrusion upon the seclusion of another, a
plaintiff must come forward with evidence of: (1) an intentional intrusion (physical or otherwise), (2)
on the solitude or seclusion of another, (3) that would be highly offensive to a reasonable person.

PETA v. Bobby Berosini, Ltd., 111 Nev. 615, 630, 895 P.2d 1269, 1279 (1995). Here, the undisputed

2 For the purposes of this motion, Defendants McNeely and 5 Alpha Industries shall be referred to
collectively as the “Investigator Defendants.”
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facts demonstrate that Plaintiffs cannot prove any of these elements.
1. There is No Evidence John Doe Committed Any Sort of Intrusion.

This claim is doomed because Plaintiffs have no evidence that John Doe committed any sort
of intrusion—physical or otherwise. Plaintiffs have no evidence that John Doe personally placed any
trackers on Plaintiffs’ vehicles. Plaintiffs have no evidence that John Doe requested the Investigator
Defendants place tracking devices on Plaintiffs’ vehicles. [Doe Decl.,  12.] Thus, Plaintiffs’ claim
for intrusion upon seclusion cannot get past the first element of the claim.

2. John Doe Did Not Intrude on Plaintiffs’ Seclusion

Plaintiffs’ claim also fails because John Doe did not directly or proximately intrude on
Plaintiffs’ seclusion. As discussed above, John Doe neither placed any tracking devices on either
Plaintiffs’ cars nor instructed the Investigator Defendants to do so.

Moreover, Plaintiffs’ assertion of an objective and subjective expectation of privacy in their
movements on public streets rests on shaky grounds. To support their claim, Plaintiffs cite primarily
to the United States Supreme Court’s decision in United States v. Jones, 565 U.S. 400, 404 (2012), for
the proposition that the “Government’s installation of a GPS device on a target’s vehicle, and its use
of that device to monitor the vehicle’s movements, constitutes a ‘search’.” [Am. Comp., § 27]
(emphasis added).

That is fatal distinction for Plaintiffs’ claim. This case does not implicate the constitutional ill
the Jones Court sought to correct; i.e., warrantless governmental intrusions on property to aid in the
investigation of criminal charges. Rather, this is a case where a private citizen lawfully retained the
services of a licensed investigator after receiving credible information that Schieve and/or Hartung
had engaged in misconduct that would be of extreme interest to the general public, and then the
investigator used tracking devices to aid in the investigation of possible malfeasance by these elected
officials.

Plaintiffs double down on their reliance on Jones by alleging that the District of Nevada
“explicitly held” that the installation of a GPS tracker implicates an invasion of privacy. [Am. Comp.,
1 29 (citing Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., No. 217CV01788JADPAL, 2018
WL 6308737, at *8-9 (D. Nev. Dec. 3, 2018).] Plaintiffs overstate the district court’s holding in that
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matter. What the court actually held was that “the United States Supreme Court’s decision in United
States v. Jones . . . suggests that Ringelberg had a reasonable expectation of privacy in his daily
movements in his car. Ringelberg, 2018 WL 6308737 at *9 (emphasis added). Thus, at best, the district
court allowed the plaintiffs’ claim for intrusion upon seclusion to proceed but did not take the
definitive position Plaintiffs allege in their Amended Complaint.

As a final point, Ringelberg is distinguishable because unlike the Plaintiffs here, Ringelberg
was not a public figure being investigated based on allegations that would be of importance to the
voting public. As the Ninth Circuit Court of Appeals has held in the context of a FOIA case addressing
the privacy interests of public law enforcement officers, although “individuals do not waive all privacy
interests in information relating to them simply by taking an oath of public office . . . their privacy
interests are somewhat reduced.” Lissner v. U.S. Customs Serv., 241 F.3d 1220, 1223 (9th Cir. 2001)
(citations omitted); see also Dobronski v. Fed. Communications Comm’n, 17 F.3d 275, 279 (9th
Cir.1994) (finding that, in balancing the plaintiff’s and public’s interest in disclosure against the degree
of invasion of personal privacy, “Dobronski, or any other citizen, has a right to investigate whether
government officials abuse their offices and the public fisc”).

Schieve and Hartung were both public officials at all times relevant to their claims and thus
had a diminished expectation of privacy in their movements to and from locations accessible to the
public.

John Doe is therefore entitled to summary judgment.

B. John Doe is Entitled to Summary Judgment on Plaintiffs’ Second Cause of Action
(Invasion of Privacy — Public Disclosure of Private Facts).

As with their other claims, Plaintiffs’ cause of action for invasion of privacy by public
disclosure of private facts fails because they come forth with no evidence that John Doe disclosed any
private facts about them. To prevail on this cause of action against John Doe, Plaintiffs are required to
provide that (1) John Doe disclosed private facts about Schieve and/or Hartung, and (2) the disclosure
of those facts would be offensive and objectionable to a reasonable person of ordinary sensibilities.
State v. Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 118 Nev. 140, 150, 42 P.3d 233, 240 (2002) (citing
Restatement (Second) of Torts 8 652(G) (1977)).

As with their other causes of action, this claim fails from the outset because Plaintiffs have
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provided no evidence that John Doe disclosed any facts about them, much less “private facts.” John
Doe is therefore entitled to summary judgment on this cause of action. Given that Plaintiffs cannot
establish that John Doe disclosed any private facts, they also cannot prove that he made any disclosure

that would be offensive or objectionable to a reasonable person.

C. John Doe is Entitled to Summary Judgment on Plaintiffs’ Third Cause of Action
(Violation of NRS Chapter 200, Anti-Doxxing).

John Doe is also entitled to summary judgment on Plaintiffs’ inchoate third cause of action.
Plaintiffs allege (after a fashion) that John Doe and the Investigator Defendants’ actions violate “NRS
Chapter 200.” But which particular provision of Chapter 200? Chapter 200 of the NRS outlines 28
general categories of “Crimes Against the Person.” One would therefore expect that Plaintiffs would
identify the precise provision(s) of NRS Chapter 200 violated by John Doe’s alleged actions. But they
do not—and a reasonable person might conclude that’s because Plaintiffs do not have sufficient facts
to allege a violation of any one of the many, many offenses enumerated in Chapter 200.

Moving beyond that utter lack of notice or detail, the undisputed facts, and the plain language
of Nevada’s anti-doxxing statute so belie Plaintiffs’ allegations that John Doe is entitled to summary
judgment on this claim.

John Doe did not “obtain[] and disseminate[] personal identifying information” about either
Schieve or Hartung. [Am. Comp., 1 49.] Notably, “personal identifying information” is defined by
NRS 205.4617 as “any information designed, commonly used or capable of being used, alone or in
conjunction with any other information, to identify a living or deceased person or to identify the
actions taken, communications made or received by, or other activities or transactions of a living or
deceased person,” including but not limited to a driver license number, Social Security number,
checking or savings account number, credit card number, date of birth, place of employment, mother’s
maiden name, biometric identifiers, the electronic signature, unique electronic identification number,
address or routing code, telecommunication identifying information or access device of a person, the
personal identification number or password of a person, alien registration number, passport number,
employer identification number, taxpayer identification number, Medicaid account number, food
stamp account number, medical identification number, utility account number, and other unique

personal identifiers. See NRS 205.4617(1)(a) — (h).
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There is not a whisper, however, anywhere in Plaintiffs’ Amended Complaint that John Doe—
or any other person—disseminated such “personal identifying information” as defined by NRS
205.4617. Indeed, Plaintiffs’ allegations in this cause of action reveal their complete misapprehension
of what qualifies as “personal identifying information” under Nevada law. Plaintiffs allege that
“personal identifying information” John Doe “disseminated” includes “information concerning
Plaintiffs> lives, their activities, their transactions3, and their trips to locations . . ..” [Am. Comp.,
50.] None of that information qualifies as “personal identifying information™ as it is expressly defined
by NRS 205.4617(1). John Doe is therefore entitled to summary judgment on any claims that he
violated “NRS Chapter 200.”

As for the alleged violation of Nevada’s “anti-doxxing” law, John Doe is also entitled to
summary judgment because, yet again, the “personal identifying information” Plaintiffs allege John
Doe disseminated is not actually “personally identifying information” under Nevada law.

The “anti-doxxing” law Plaintiffs refer to is actually a new provision to NRS Chapter 41 added
by the Nevada Legislature in 2021—NRS 41.1347. Pursuant to NRS 41.1347(1), a person may bring
a civil action against another person if they disseminate the “personal identifying information or
sensitive information of the person without the consent of the person, knowing that the person could
be identified by such information.”

NRS 41.1347(7)(d) specifies that “‘[p]ersonal identifying information’ has the meaning
ascribed to it in NRS 205.4617.” (emphasis added). For the reasons discussed above, Plaintiffs have
not alleged—and have no evidence—that John Doe disseminated “personal identifying information”
as defined by NRS 205.4617.

NRS 41.1347(7)(e) also provides a very narrow definition of sensitive information:

(e) “Sensitive information” means information concerning:
(1) The sexual orientation of a person;
(2) Whether a person is transgender or has undergone a gender transition; or
(3) The human immunodeficiency virus status of a person.

3 What “transactions” Plaintiffs are referring to is an open question because Plaintiffs don’t identify
what they mean by “transactions,” nor do they provide any details about how, when, or where John
Doe (or any of the Defendants) alleged disseminated information about their “transactions.”

; PA0074




© 00 ~N oo o B~ O wWw N

N S T N B N N T N T e N S N T e =
©® ~N o B~ W N kP O © 0o N o o~ W N Pk O

NRS 41.1347(7)(e). None of the information Plaintiffs allege John Doe disseminated fall within this
narrow definition of “sensitive information.”

In fact, this Court expressly held that Plaintiffs had failed to allege a cause of action under
NRS 41.1347 in its May 4, 2023 Order Denying Objection and Partially Granting Motion to Dismiss.
As the Court held in granting the Investigator Defendants request to dismiss this claim, “Plaintiffs
expand the statutorily defined terms of ‘personal identifying information’ and ‘sensitive information’
beyond what the legislature prescribed.” [May 4, 2023 Order, p. 4:11-13.]

John Doe is thus entitled to summary judgment on this errant “doxxing” claim.

D. John Doe is Entitled to Summary Judgment on Plaintiffs’ Fourth Cause of Action
(Negligence).

To prevail on a claim for negligence, Plaintiffs are required to prove that (1) John Doe owed
them a duty of care, (2) John Doe breached that duty, (3) the breach was the cause of their injuries,
and (4) they suffered damages.

As with the first and second causes of action, John Doe is entitled to summary judgment on
this claim because there is simply no evidence to support the elements of negligence. John Doe had
no duty “to exercise reasonable care in acting as a private investigator” [Am. Comp., 9 59] because he
IS not a private investigator.

Because John Doe has no duty to exercise reasonable care in acting as a private investigator,
he had no duty to breach. John Doe also did not place tracking devices on Plaintiffs’ vehicles [Am.
Comp., 1 60], nor did he direct or request the Investigator Defendants do so. [Doe Decl., 1 12.] And
as noted above, and as Plaintiffs are well aware, there is no Nevada law prohibiting persons from
utilizing tracking devices. Hence, John Doe did not breach any duty to Plaintiffs.

Plaintiffs also have no evidence—or even allegations—that they were injured and suffered
damages as a result of this alleged negligence. While Plaintiffs allege that the failure to exercise
reasonable care “was the actual and proximate cause of Plaintiffs’ injuries, damages, and losses” [Am.
Comp., 1 66], Plaintiffs never actually allege that they were injured or suffered damages. [See
generally Am. Comp., 11 58-67.]

Finally, granting John Doe summary judgment on Plaintiffs’ negligence claim is proper

because, as the Court held in its May 4, 2023 Order, “Plaintiffs have not sufficiently alleged a ‘special
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relationship’ between them and Mr. McNeely that would give rise to duty.” [May 4, 2023 Order, p.
4:18-19.] If no “special relationship” exists between Plaintiffs and the direct alleged tortfeasors (i.e.,
the Investigator Defendants), there cannot be a “special relationship” between Plaintiffs and John Doe.

John Doe is thus entitled to summary judgment on this claim.

E. John Doe is Entitled to Summary Judgment on Plaintiffs’ Fifth Cause of Action
(Trespass).

To maintain a trespass action, Plaintiffs must demonstrate that John Doe invaded a property
right. Lied v. Clark County, 94 Nev. 275, 279, 579 P.2d 171, 173-74 (1978); accord lliescu, Tr. of
John lliescu, Jr. & Sonnia Iliescu 1992 Fam. Tr. v. Reg’l Transportation Comm’n of Washoe Cnty.,
138 Nev. Adv. Op. 72, 522 P.3d 453, 460 (Nev. App. 2022). Plaintiffs cannot do that. John Doe did
not personally place tracking devices on Plaintiffs’ vehicles. Furthermore, as set forth in John Doe’s
affidavit, John Doe did not direct the Investigator Defendants to track anyone. Using a GPS tracking
device [Doe Decl., § 12.] Thus, John Doe is neither directly nor proximately liable for any alleged
trespass on Plaintiffs’ property. The Court should therefore grant John Doe summary judgment on this

claim.

F. John Doe is Entitled to Summary Judgment on Plaintiffs’ Sixth Cause of Action
(Civil Conspiracy).

A claim for civil conspiracy requires evidence of two elements: (1) two or more persons or
entities who, by some concerted action, intended to accomplish an unlawful objective for the purposes
of harming plaintiff, and (2) plaintiff suffered damages as a result of this act or acts. Hilton Hotels v.
Butch Lewis Productions, 109 Nev. 1043, 1048, 862 P.2d 1207, 1210 (1993); see also Nevada Jury
Instruction 6.9 (citations omitted).

1. Plaintiffs’ Civil Conspiracy Claim Lacks Particularity

Under NRCP 9(b), it is not enough to generally allege the elements of civil conspiracy, because
“a plaintiff must plead with particular specificity as to ‘the manner in which a defendant joined in the
conspiracy and how he participated in it.””” Century Sur. Co. v. Prince, 265 F. Supp. 3d 1182, 1194
(D. Nev. 2017), aff'd, 782 F. App’x 553 (9th Cir. 2019) (quoting Arroyo v. Wheat, 591 F. Supp. 141,
144 (D. Nev. 1984)).

111
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Plaintiffs’ claim for civil conspiracy comes nowhere close to satisfying NRCP 9(b)’s
particularity requirement. Plaintiffs offer no evidence particularly describing the formation of the
conspiracy, and no evidence describing each alleged conspirator’s actions. Plaintiffs baldly state that
Defendants “acted in concert with each other . . . to invade the privacy of Plaintiffs” [Am. Comp.
75] without providing any information about when, where, or how each Defendant joined the alleged
conspiracy.  First, no such evidence exists. It is indisputably legal to hire a licensed private
investigator. A licensed4 private investigator may legally conduct an investigation into the “identity,
habits, conduct, business, occupation, honesty, integrity, credibility, knowledge, trustworthiness,
efficiency, loyalty, activity, movement, whereabouts, affiliations, associations, transactions, acts,
reputation or character of any person” or to obtain “evidence to be used before any court, board,
officer, or investigating committed”— even when that person happens to be an elected official. NRS
648.012(1)(a) and (e).

In addition, it is undisputed that there is no Nevada law prohibiting the use tracking devices to
monitor movements of vehicles and other chattels.S

Finally, as John Doe states in his affidavit attached to this Motion, he did not direct the
Investigator Defendants to use tracking devices.

Thus, Plaintiffs have not satisfied the particularity requirement of NRCP 9(b).

2. There is No Evidence of “Concerted Action” to Accomplish an Unlawful
Objections.

Because it is not illegal to hire a private investigator, and because it is not illegal to use tracking
devices to monitor a vehicle’s movement, it logically follows that there was no “concerted action”
between Doe and the Investigator Defendants to accomplish some” unlawful objective.” Plaintiffs
have thus failed to allege a civil wrong to underlie their civil conspiracy, something that is required by

Nevada law. Goldman v. Clark Cnty. Sch. Dist., 471 P.3d 753 (Nev. 2020) (unpublished) (“Because

4 see generally NRS 648-060-648.1495 (statutory provisions governing the licensure and registration
of private investigators).

5 See, e.g., Assembly Bill 356, March 20, 2023, available at
https://www.leg.state.nv.us/App/NELIS/REL/82nd2023/Bill/10252/Text (proposed legislation to
person from installing, concealing or otherwise placing a mobile tracking device in or on the motor
vehicle of another person under certain circumstances) (last accessed May 2, 2023).
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Goldman’s claims of defamation, false light, and intentional infliction of emotional distress lacked
merit and were properly dismissed, we conclude the district court also properly dismissed his civil
conspiracy claim.”) (citing Consol. Generator-Nev., Inc. v. Cummins Engine Co., 114 Nev. 1304,
1311, 971 P.2d 1251, 1256 (1998)).

John Doe is therefore entitled to summary judgment on this cause of action.

G. John Doe is Entitled to Summary Judgment on Plaintiffs’ Seventh Cause of Action
(Aiding and Abetting).

To prevail on aiding and abetting claim, a plaintiff must allege that (1) the primary violator
breached a duty that injured the plaintiff, (2) the alleged aider and abettor was aware of its role in
promoting [the breach] at the time it provided assistance, and (3) the alleged aider and abettor
knowingly and substantially assisted the primary violator in committing the breach. Dow Chem. Co.
v. Mahlum, 114 Nev. 1468, 970 P.2d 98, 112 (1998), overruled in part on other grounds by GES, Inc.
v. Corbitt, 117 Nev. 265, 21 P.3d 11, 15 (2001); accord Terrell v. Cent. Washington Asphalt, Inc., 168
F. Supp. 3d 1302, 1314 (D. Nev. 2016).

1. John Doe Has No Duty to Plaintiffs.

Turning to the first element of aiding and abetting, the logic underpinning this Court’s
dismissal of Plaintiffs’ claim for negligence based on the lack of any “special relationship” giving rise
to a duty dooms Plaintiffs’ claim against John Doe.

2. John Doe Was Not Aware of Any Role in Promoting Any Alleged Breach.

The aiding and abetting claim fails because there is no evidence that John Doe was aware of
his role in any alleged breach. On the contrary, the undisputed fact is that John Doe was not aware of
the Investigator Defendants’ conduct. John Doe did not request the Investigator Defendants track
anyone’s vehicle, was not aware they were doing so, and has not had access to any tracking

information. [Doe Decl., 1 12, 13.]

3. John Doe Did Not Knowingly and Substantially Assist in Any Alleged
Violation.

Because John Doe did not request or the Investigator Defendants track any vehicles, there is
no evidence he knowingly and substantially assisted the Investigator Defendants (or any other actors)

in committing any breach.
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Plaintiffs try to tap dance around this failing in their claim by alleging that “Defendants . . .
actively or passively participated in the conduct by aiding one or more of the other unnamed
Defendants.” [Am. Comp., q 81] (emphasis added). But the law does not allow Plaintiffs to allege
aiding and abetting based on “passive” conduct. Quite the contrary. The case law is clear that “liability
attaches for civil aiding and abetting if the defendant substantially assists or encourages another’s
conduct in breaching a duty to a third person.” Dow Chem C. v. Mahlum, 114 Nev. at 1490, 970 P.2d
at 112; Halberstam v. Welch, 705 F.2d 472, 477 (D.C. Cir. 1983) (holding the defendant must have
“knowingly and substantially assist[ed] the principal violation”). “Passive conduct” is not the sort of
knowing and substantial assistance required by the law. John Doe is entitled to summary judgment on

this claim.

H. John Doe is Entitled to Summary Judgment on Plaintiff’s Eighth Cause of Action
(Declaratory Relief).

Finally, John Doe is entitled to summary judgment on Plaintiffs’ claim for declaratory relief.
Plaintiffs seek a declaration from this Court that Defendants’ conduct violated “NRS 200.575, NRS
200.610-290, NRS 199.300, and the provisions of AB 296 [that is, NRS 41.1347].” [Am. Comp.,
90, 92.] Plaintiffs are not entitled to any declaratory relief because the conducted alleged in their
Amended Complaint does not violate any of those statutes.

Turning first to the anti-doxxing statute, NRS 41.1347, as discussed in Section 1V (C) above,
the conduct described in Plaintiffs’ Amended Complaint does not qualify as “doxxing” under the plain
terms of the statute. Plaintiffs are therefore not entitled to a declaration that John Doe’s conduct
violated that statute. It simply did not.

The remainder the statutes cited in Plaintiffs’ claim for declaratory relieF—NRS 200.575, NRS
200.610-200.290, and NRS 199.300—are all criminal statutes which also provide for civil rights of
action. When interpreting these sorts of hybrid criminal/civil statutes, the Court must employ the rule

of lenity® to the extent that there are any ambiguities in the statutes.’

6 The rule of lenity is “a rule of construction that demands that ambiguities in criminal statutes be

liberally interpreted in the accused’s favor.” State v. Lucero, 127 Nev. 92, 99, 249 P.3d 1226, 1230

(2011) (alterations and internal quotation marks omitted).

7 WEC Carolina Energy Sols. LLC v. Miller, 687 F.3d 199, 203-04 (4th Cir. 2012) (“Where . . . our
12 PAOO79
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But there are no real ambiguities because John Doe did not engage in any of the conduct
proscribed by the statutes.
NRS 200.575

NRS 200.575 provides that “[a] person who, without lawful authority, willfully or maliciously
engages in a course of conduct directed towards a victim that would cause a reasonable person under
similar circumstances to feel terrorized, frightened, intimidated, harassed or fearful for his or her
immediate safety or the immediate safety of a family or household member, and that actually causes
the victim to feel terrorized, frightened, intimidated, harassed or fearful for his or her immediate safety
or the immediate safety of a family or household member, commits the crime of stalking.” As
discussed throughout this Motion, and as Plaintiffs are well aware, there is currently no law in Nevada
prohibiting the use of tracking devices. And John Doe neither placed nor authorized the placement of
tracking devices on any vehicles or other property. Thus, Plaintiffs have no evidence that John Doe
engaged in any particular course of conduct towards them “without lawful authority.”
NRS 200.610-690

NRS 200.610-200.690 are the federal analog of the Wiretap Act, 18 U.S.C. § 2510 et seq. As
the Ninth Circuit very recently explained, both the federal and Nevada Wiretap Acts “prohibit[] in no
uncertain terms the interception, disclosure, or use in court of oral communications obtained in
violation” of the law. Pyankovska v. Abid, 65 F.4th 1067 (9th Cir. 2023) (emphasis added); see also
Abid v. Abid, 133 Nev. 770, 771, 406 P.3d 476, 477 (2017) (NRS 200.650 “prohibits the surreptitious
recording of nonconsenting individuals’ private conversations”) (emphasis added).

There are no intercepted or recorded private conversations at issue in this case. And there is
nothing in Nevada’s Wiretap Act (or any other statute) that criminalizes or otherwise prohibits the use

of tracking devices. Plaintiffs simply have no claim arising under the Nevada Wiretap Act.

analysis involves a statute whose provisions have both civil and criminal application, our task merits
special attention because our interpretation applies uniformly in both contexts. Thus, we follow ‘the
canon of strict construction of criminal statutes, or rule of lenity.’” (citations omitted)); In re Woolsey,
696 F.3d 1266, 1277 (10th Cir. 2012) (for hybrid statutes, “the rule of lenity must apply equally to
civil litigants to whom lenity would not ordinarily extend”); Bingham, Ltd. v. United States, 724 F.2d
921, 924-25 (11th Cir. 1984) (the rule of lenity applies “even though we construe the [statute] in a
declaratory judgment action, a civil context™).
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NRS 199.300
Plaintiffs also have no claim as a matter of law or fact under NRS 199.300. NRS 199.300

provides that:

A person shall not, directly or indirectly, address any threat or intimidation to a public
officer, public employee, juror, referee, arbitrator, appraiser, assessor or any person
authorized by law to hear or determine any controversy or matter, with the intent to
induce such a person contrary to his or her duty to do, make, omit or delay any act,
decision or determination, if the threat or intimidation communicates the intent, either
immediately or in the future:

(a) To cause bodily injury to any person;

(b) To cause physical damage to the property of any person other than the
person addressing the threat or intimidation;

(c) To subject any person other than the person addressing the threat or
intimidation to physical confinement or restraint; or

(d) To do any other act which is not otherwise authorized by law and is
intended to harm substantially any person other than the person addressing the threat
or intimidation with respect to the person’s health, safety, business, financial condition,
or personal relationships.

NRS 199.300(1). Plaintiffs are trying to stick a very square peg into a round hole with this statute, as
none of the conduct alleged in their Amended Complaint even comes close to violating NRS 199.300.
Here are the predicate acts missing from the Complaint:

e There is no evidence or even allegation in the Amended Complaint that John Doe directly or
indirectly addressed any threat to any public officer;

e There is no evidence that John Doe made any such threat “with the intent to induce such a
person contrary to his or her duty to do, make, omit or delay any act, decision or
determination.”

e There is no evidence or allegation in the Amended Complaint that John Doe directly or
indirectly communicated an immediate or future intent to cause any bodily injury, damage to
property, confine, restraint, or any other unlawful act.

Absent these predicate acts, the allegations Plaintiffs have made don’t fit this crime—or any
other crime.

Plaintiffs are searching for a way to make John Doe’s alleged conduct criminal or tortious
under these statutes, but simply cannot because neither the law nor the facts support their effort. John

Doe is therefore entitled to summary judgment against Plaintiffs on all of their claims.
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V. CONCLUSION
For these reasons, Defendant John Doe is entitled to summary judgment on each of Plaintiffs’

claims.

DATED: May 5, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALINA M. SHELL, ESQ.
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the Social

Security Number of any person.

DATED: May 5, 2023. ARMSTRONG TEASDALE LLP

By: /s/ Alina M. Shell
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7296
ALINA M. SHELL
Nevada Bar No. 11711
7160 RAFAEL RIVERA WAY, SUITE 320

Las Vegas, NV 89113

Attorneys for Defendant John Doe
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that | am an employee of Armstrong Teasdale LLP
and that on May 5, 2023, | electronically filed the foregoing with the Clerk of the Court by using the

e-flex filing system which served all parties of record electronically.

[s/ Allie Villarreal
An Employee of Armstrong Teasdale LLP
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FILED
Electronically
CV22-02015

2023-05-05 02:28:59 PM
Alicia L. Lerud
Clerk of the Court

DECLARATION OF JOHN DOE Transaction # 9652672 : msalazal
I, John Doe, hereby declare:
1. | have personal knowledge of the matters set forth herein, except as to those matters set

forth based on information and belief, and as to those matters, | believe them to be true.

2. I am making this declaration in support of my Motion for Summary Judgment.

3. My name is not John Doe; | am using this pseudonym because | would like to remain
anonymous.

4. | am a resident of Washoe County. As a resident of the County, 1 am concerned about

potential corruption and malfeasance in local government.

5. On or about March 13, 2022, | received what | believed to be credible allegations
regarding alleged improper conduct by Reno City Mayor Hillary Schieve, including alleged bribery
and other serious allegations.

6. On or about that same day, | also received what | believed to be credible allegations
about then-Washoe County Commissioner Vaughn Hartung pertaining to alleged misconduct
involving Washoe County employees, along with other serious allegations.

7. | am not a private investigator.

8. In light of the serious nature of the allegations against Mayor Schieve and Mr. Hartung,
and because | wanted to avoid any potential liability for defamation or libel if those allegations turned
out to be untrue, | decided to hire a licensed private investigator.

9. | hired David McNeely and 5 Alpha Industries to investigate the allegations against
Mayor Schieve and Mr. Hartung.

10.  When I hired Mr. McNeely and 5 Alpha Industries, Mr. McNeely assured me that my
identity would remain confidential and my name would not be implicated in the investigation.

11.  Absent this guarantee of confidentiality, | would not have hired Mr. McNeely and 5
Alpha Industries to investigate the allegations of criminal misconduct by Mayor Schieve and Mr.
Hartung.

12. I did not ask or authorize Mr. McNeely and/or 5 Alpha Industries to place a tracking

device on Mayor Schieve’s vehicle, nor did | ask or authorize them to place a tracking device on Mr.
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Hartung’s vehicle.

13. | also have never had access to any of the tracking information Mr. McNeely and/or 5
Alpha Industries obtained.

| declare under the penalty of perjury that the foregoing is true and correct.

Dated this 5™ day of May, 2023.

/s/ John Doe
John Doe
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2540

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Plaintiffs

FILED
Electronically
CV22-02015

2023-05-04 02:20:39 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 9650403

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual,

Plaintiffs,

V.

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-
liability company, and DOES 1 through X and

ROES 1 through X, inclusive,

Defendants.

Case No.: CV22-02015

Dept. No.: D15

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on May 4, 2023, the above-entitled Court entered its

Order Denying Objection and Partially Granting Motion to Dismiss. A true and correct copy

of the Order is attached hereto.
"
"
"

PA0086




McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
Dated: May 4, 2023.
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO
LLP and that on May 4, 2023, I electronically filed the foregoing with the Clerk of the Court by
using the e-flex filing system which served all parties of record electronically.
I further certify that I caused to be delivered in the United States mail, enclosed in a sealed

envelope, upon which first class postage was placed, a true copy of the foregoing addressed to the

McDONALD m CARANO

100 WEST LIBERTY STREET, TENTH FLOOR ¢ RENO, NEVADA 89501

PHONE 775.788.2000 ¢ FAX 775.788.2020

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

following individuals at the last known addresses as follows:

Ryan T. Gormley

Brittany M. Llewellyn

Jonathan J. Winn

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

/s/ Pamela Miller

An employee of McDonald Carano LLP

4881-9470-5250, v. 1
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FILED
Electronically
CV22-02015

2023-05-10 04:23:08
Alicia L. Lerud

Clerk of the Court

Transaction # 96609

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual, Case No.: Cv22-02015

Plaintiffs, Dept. No.: 15
V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
Limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

/

ORDER TEMPORARILY STAYING DEFENDANT McNEELY'S COMPLIANCE
AND SETTING BRIEFING SCHEDULE

This Court entered an order denying Defendant John Doe’s ex-parte motion for
order shortening time at 4:20 pm on Tuesday, May 9, 2023. The order explained why this
Court declined to grant emergency, ex-parte relief. Defendant John Doe filed a renewed
motion for stay with another ex-parte application for order shortening time at 8:29 a.m. on
Wednesday, May 10, 2023.

Renewed motions are governed by District Court Rule 13(7): “No motion once
heard and disposed of shall be renewed in the same cause, nor shall the same matters
therein embraced be reheard, unless by leave of the court granted upon motion therefor,

after notice of such motion to the adverse parties.”
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The standards for rehearing are narrow: Rehearing is not re-argument, and no point
may be raised for the first time on rehearing. NRAP 40(c)(1); Achrem v. Expressway
Plaza, Ltd., 112 Nev. 737, 742, 917 P.2d 447, 450 (1996); Dermody v. City of Reno, 113 Nev.
207,931 P.2d 1354 (1997). Rehearing should be granted in “very rare instances.” Moore v.
City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976). Rehearing may be

appropriate when “substantially different evidence is subsequently introduced or the

decision is clearly erroneous.” Masonry & Tile v. Jolley, Urga & Wirth, 113 Nev. 737, 741,

941 P.2d 486, 489 (1997). Rehearing may also be appropriate when the court has
overlooked or misapprehended a material fact in the record or a material question of law
in the case; or has overlooked, misapplied or failed to consider a statute, procedural rule,
regulation or decision directly controlling a dispositive issue in the case. NRAP 40(c)(2).

Defendant John Doe’s motion does not comply with the standards for renewal or
rehearing. However, he renews his motion with additional points and authorities based
upon this Court’s prior statement that it did not have sufficient information to grant the
requested relief. This Court will therefore consider the motion.

This Court will not recite its most recent order, which is incorporated by reference
into this order. But a few additional findings are warranted. Defendant John Doe’s
motion for stay is well-researched and well-written. (Yet it remains a unilateral statement
of law because Plaintiffs have not been afforded an opportunity to be heard.) Defendant
John Doe zealously advocates his constitutional assertion of privacy. This Court does not
disregard arguments of constitutional magnitude. But in his zeal to protect his asserted
constitutional anonymity, Defendant John Doe creates imbalance by denying procedural
due process to Plaintiffs. For the reasons stated below, it is not Defendant John Doe who ig
in an untenable position. Plaintiffs and this Court are in the untenable position of
responding within a compressed time that Defendant John Doe created.

This lawsuit began five months ago on December 15, 2022. Defendant McNeely
and Defendant John Doe were both named as parties. Plaintiffs were unable to personally

serve Defendant John Doe because they did not know his identity. This Court presumes

PA0090




10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that Defendant John Doe was fully informed about the proceeding. Defendant McNeely
initiated several defensive actions, such as filing motions to strike, to dismiss, for more
definite statement, and for protective order. Defendant John Doe chose not to file an
answer or otherwise appear in the action. Defendant McNeely objected to the Discovery
Commissioner’s recommendation, and again, Defendant John Doe chose to remain silent.
Defendant John Doe did not make an appearance during the pendency of the objection
period. Instead, Defendant John Doe only made an appearance after this Court denied the
objection and set a date for Defendant McNeely’s compliance.!

The day after this Court’s order denying Defendant McNeely’s objection, Defendant
John Doe filed an answer and motion for summary judgment. A fair inference from the
substantive content of the motion for summary judgment is that it was prepared before
this Court’s order was entered. Thus, Defendant John Doe enjoyed the luxury of time
while denying the benefits of time to Plaintiffs and this Court. Since the answer and
motion for summary judgment were filed five days ago, Defendant John Doe has filed two
motions for stay and two ex-parte motions for order shortening time. The litigation
energy is now frenetic but the freneticism is caused solely by Defendant John Doe’s own
actions. Defendant John Doe cannot obtain victory out of crisis; instead, outcomes should
be determined on the merits after a thoughtful, deliberate process that is fair to all parties.

This Court was prepared to deny Defendant John Doe’s motions on procedural
grounds. But Plaintiffs and Defendant McNeely filed a stipulation to stay compliance with
court order at 2:50 p.m. on May 10, 2023. This Court grants the stipulation as presented.
The object of the writ petition could be defeated in the absence of a stay. Defendant
McNeely is not required to comply with the disclosure requirement on May 12, 2023, if he
has filed a writ petition on or before close of business on May 12, 2023. The disclosure

requirement shall remain stayed pending resolution of the writ petition.

| This Court does not suggest bad faith as it has no evidence before it regarding Defendant John Doe’s
intentions. It is possible that Defendant John Doe chose not to answer, appear, or intervene because he
hoped Defendant McNeely would prevail in keeping his name confidential. But regardless of good-faith or
other litigation intentions, the facts remain what they are: Defendant John Doe’s late arrival into this dispute
creates imbalance and denies procedural due process to Plaintiffs.
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Because of the stipulated stay, Defendant John Doe’s motion for stay and ex-parte
motion for order shortening time are moot. Defendants McNeely and John Doe present
different legal arguments to this Court.? Defendant McNeely’s compliance is stayed but
other procedures in this case are not stayed. Defendant John Doe has made an appearance
and is now a party to this action. This Court anticipates that Defendant John Doe will file
a motion for protective order under the constitutional authorities presented in his motion
for stay.

The following is ordered to ensure procedural due process and sufficient time for a
balanced, thoughtful adjudication of constitutional issues:

1. Plaintiffs shall file their opposition to Defendant’s John Doe’s motion for
summary judgment in the ordinary course.

2. Defendant John Doe shall file his motion for protective order no later than
Wednesday, May 24, 2023. Defendant John Doe is allowed to proceed anonymously
during the pendency of the writ and protective order proceedings. Plaintiffs shall oppose
the motion for protective order in the ordinary course.

G Defendant John Doe waives his ability to seek discovery protection if he fails
to file his motion on or before May 24, 2023.

IT IS SO ORDERED.

DATED: May 10, 2023. \ y A/ﬁ
AVID A. HA'%
District Judge

2 This Court concludes the legal bases for Defendants’ requests to maintain the confidentiality of Defendant
John Doe are distinct and should be resolved separately.
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that [ am an employee of the Second Judicial

District Court of the State of Nevada, County of Washoe; that on this day of May,

2023, I deposited in the County mailing system for postage and mailing with the United

States Postal Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe; that on the 10th  day of May, 2023, I

electronically filed the foregoing with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

JEFFREY BARR ESQ.

RYAN GORMLEY, ESQ.

ALINA SHELL, ESQ.

JANE SUSSKIND, ESQ.
BRITTANY LLEWELLYN, ESQ.
CHELSEA LATINO, ESQ.

PHILIP MANNELLY, ESQ.
JONATHAN WINN, ESQ.

ADAM HOSMER-HENNER, ESQ.

FOR

Carrie Lipparelli
Judicial Assistant
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FILED
Electronically
CVv22-02015
2023-05-16 02:27:44
Alicia L. Lerud
Clerk of the Court
Code 2586 Transaction # 96700

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual;
VAUGHN HARTUNG, an individual,
Case No. CV22-02015

Plaintiffs,
aIntts Dept. No. 15

Ve SCN: 86559
DAVID MCNEELY, an individual; 5 ALPHA
INDUSTRIES, LLC, a Nevada Limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

NOTICE OF WRIT FILED IN NEVADA SUPREME COURT

PETITION FOR WRIT OF PROHIBITION OR MANDAMUS

Affirmation pursuant to NRS 239B.030 / 603A.040: The undersigned hereby affirms that this document does
not contain the personal information of any person.

Dated: May 16, 2023

ALICIA L. LERUD
Clerk of the Court

By: /s/YViloria
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Supreme Court Case No.

District Court Case No. CVV22-02015 _ _
Electronically Filed

David McNeely and 5 Alpha Industries, LLC,I\EAI%);I%gtﬁOK SB?g\ﬁr? PM

Petitioners, Clerk of Supreme Court

V.
The Second Judicial District Court, State of Nevada, Washoe County, and the
Honorable David A. Hardy, District Court Judge, Dept. 15
Respondents,
and

Hillary Schieve; Vaughn Hartung; and John Doe
Real Parties in Interest.

PETITION FOR WRIT OF
PROHIBITION OR MANDAMUS

Ryan T. Gormley (SBN 13494)
Brittany M. Llewellyn (SBN 13527)
Jonathan J. Winn (SBN 12896)
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC

6385 South Rainbow Blvd., Suite 400
Las Vegas, Nevada 89118

(702) 938-3838
rgormley@wwhgd.com

Attorneys for Petitioners

Docket 86559 Document 202@-’%&995



NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are entities as
described in NRAP 26.1(a) and must be disclosed. These representations are made
in order that the judges of this court may evaluate possible disqualification or
recusal.

David McNeely is an individual. 5 Alpha Industries, LLC has no parent
corporation and no publicly held company owns 10% or more of its stock.

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC and Marquis Aurbach Chtd.
are the only law firms that have appeared for Petitioners in the case or are expected
to appear on behalf of Petitioners in this Court.

DATED: May 12, 2023

/s/ Ryan T. Gormley
Attorney for Petitioners
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ROUTING STATEMENT
This writ is presumptively assigned to the Court of Appeals because it is a
pretrial writ proceeding challenging a discovery order. See NRAP 17(b)(13). Yet,
because this writ concerns questions of first impression involving the common law
and of statewide public importance regarding the private investigator-client
relationship and the correct standard for a district court to review a discovery
commissioner’s recommendation, it would be appropriate for the Supreme Court to

retain this writ under NRAP 17(a)(11)-(12).
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l. ISSUE PRESENTED AND RELIEF SOUGHT

This writ petition concerns issues of first impression regarding the treatment
of information shared within the private investigator-client relationship and the
proper standard for reviewing a discovery commissioner’s recommendation.
Plaintiffs Hillary Schieve and Vaughn Hartung allege that Defendants David
McNeely and 5 Alpha Industries, LLC (“5 Alpha”) (collectively “Defendants”)
invaded their privacy and otherwise caused them damage by using a GPS device to
monitor the location of their vehicles as part of investigations performed on behalf
of a presently unidentified third party. (See 1-PA-103). Schieve is the current Mayor
of Reno, Nevada. Hartung is a recently former Washoe County Commissioner.
McNeely is a licensed private investigator in the State of Nevada and owner of 5
Alpha. In Nevada, the use of a GPS device to monitor the location of a person’s
vehicle, a practice used by investigators in the State, is not prohibited by law,
although recently the Legislature has proposed such a bill. See A.B. 356, 82nd Leg.
(March 20, 2023) (noting that “[e]xisting law does not expressly prohibit a person
from installing a tracking device on the motor vehicle of another person”).

Prior to service of process, Plaintiffs obtained ex parte leave to serve
subpoenas on Defendants seeking documents sufficient to identify the individuals or
entities that hired 5 Alpha to investigate Plaintiffs (“Confidential Client”). (See 1-

PA-53). The discovery commissioner ordered Defendants to comply with the
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subpoenas, finding that (1) even if the identity of the Confidential Client falls within
the scope of NRS 648.200, it must be disclosed because it is relevant and
proportional to the needs of the case and (2) the information did not constitute a trade
secret. (See 1-PA-166). On objection, the district court affirmed the discovery
commissioner’s decisions, concluding that they were not clearly erroneous, and
ordered Defendants to produce documents sufficient to reveal the identity of the
Confidential Client. (See 1-PA-225).

Thus, the issue presented is whether the district court erred by affirming the
discovery commissioner’s recommendation. As explained below, confidential
information shared between private investigators and clients, including the identity
of a client, warrants further protection than the guardrails of relevancy and
proportionality. While Nevada law does not provide an absolute privilege for the
private investigator-client relationship, NRS 648.200 protects information acquired
by private investigators related to their services by making it “unlawful” for the
private investigator to divulge such information, except at the direction of the
employer or client for whom the information was obtained. Given this statute, the
confidential nature of the private investigator-client relationship, and policy
considerations underlying the private investigation industry, the discovery of

information within the scope of NRS 648.200, while not absolutely privileged,
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should be subject to a more rigorous standard, such as a heightened showing or
balancing test.

These same considerations, in conjunction with the steps that Defendants took
to preserve the confidentiality of the identity of the Confidential Client, qualify the
identity of the Confidential Client as a trade secret under Nevada law deserving of
provisional protection under NRS 49.325 and NRS 600A.070.

Lastly, in evaluating Defendants’ arguments in the objection, the district court
erred by reviewing the discovery commissioner’s recommendation under a clearly
erroneous standard. Defendants submit here, as they did below, that the correct
standard of review is “clearly erroneous or contrary to law.” As such, the district
court should have determined whether the discovery commissioner’s interpretation
and application of common law and statutes, as challenged in the objection, were
contrary to law—deference is not owed to legal error.

Under the circumstances, writ relief is appropriate. All three issues present
questions of first impression, have significant public policy implications, and
concern the disclosure of confidential and privileged information that warrants
protection. Accordingly, Defendants respectfully request that the Court issue a writ
of prohibition or mandamus directing the district court to vacate the ordered
disclosure and comply with further instructions regarding the standard for discovery

of such information.
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Il.  STATEMENT OF PERTINENT FACTS

A.  The Subpoenas
On December 15, 2022, Plaintiff Schieve filed the Complaint. (1-PA-1). She

asserted eight causes of action against Defendants: (1) invasion of privacy —
intrusion upon seclusion; (2) invasion of privacy — public disclosure of private facts;
(3) violation of NRS Chapter 200, anti-doxxing; (4) negligence; (5) trespass; (6) civil
conspiracy; (7) aiding and abetting; and (8) declaratory relief. (See id.).

Prior to service of process, Schieve moved ex parte for leave to issue
subpoenas to Defendants seeking documents sufficient to identify the individual or
entity that hired Defendants to investigate her. (1-PA-10). Specifically, the
subpoenas to McNeely and 5 Alpha sought the following:

Produce documents, including but not limited to
engagement agreements, contracts, invoices, or payments,
sufficient to identify each and every individual or entity
that hired David McNeely and/or 5 Alpha Industries, LLC
to conduct surveillance upon Hillary Schieve, to track
Hillary Schieve’s location, or to take any other action with
respect to Hillary Schieve.
(1-PA-21, 30). A week later, the district court granted the ex parte motion. (1-PA-
53).
B.  The Discovery Commissioner’s Recommendation

Defendants objected to the subpoenas, leading to Schieve filing a motion to

compel. (See 1-PA-60). Defendants opposed the motion and moved for a protective

PA0106



order. (See 1-PA-75). Defendants argued that the identity of the Confidential Client
Is confidential and protected information under NRS 648.200, as a trade secret under
NRS 49.325 and NRS 600A.070, and/or as confidential commercial information
under NRCP 26(c)(1)(G). (See id.). Defendants further argued that the information
should not be ordered disclosed at this time and, alternatively, other means could be
implemented to prevent immediate and public disclosure, such as staggered
discovery or “Doe” pleading. (See id.). A declaration from McNeely was included,
which provided, inter alia, that he maintained the confidentiality of the identity of
the Confidential Client through various precautions and that, based on his experience
in the industry, understanding of client expectations, the size of the Reno
community, and publicity associated with this lawsuit, that if he discloses the
identity of the Confidential Client that he and 5 Alpha will face significant negative
business repercussions, including losing clients and being unable to obtain new
clients, which could be ruinous for 5 Alpha and his practice as a private investigator.
(See 1-PA-93-94).

Shortly thereafter, Plaintiffs filed an Amended Complaint, adding Vaughn
Hartung as a plaintiff. (See 1-PA-103). Hartung joined in the motion to compel. (1-
PA-117). The district court referred the motion and countermotion to the discovery

commissioner. (1-PA-127, 164).
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On March 15, 2023, the discovery commissioner issued a Recommendation
for Order. (See 1-PA-166). The discovery commissioner granted Plaintiffs’ motion
to compel, denied Defendants’ countermotion for protective order, and ordered
Defendants to comply with the subpoenas by March 28, 2023. (See id.). With respect
to NRS 648.200, the discovery commissioner found, albeit without affirmatively
deciding, that the identity of the Confidential Client falls within the scope of NRS
648.200. (See 1-PA-179-80). However, he further concluded that in deciding
whether to order disclosure of information that falls within the scope of NRS
648.200, a court may only consider the discoverability of the information under
NRCP 26(b)(1) and the identity of the Confidential Client was both relevant and
proportional to the needs of the case; and, thus, discoverable. (See 1-PA-177-82).
With respect to NRS 49.325 and NRS 600A.070, the discovery commissioner
concluded that the identity of the Confidential Client did not qualify for protection
because the information did not qualify as a trade secret. (See 1-PA-170-76).

C. The District Court’s Order

Defendants filed an objection to the discovery commissioner’s
recommendation. (1-PA-195). Defendants argued that the discovery commissioner’s
decision was contrary to law because, for information that falls within the scope of
NRS 648.200, a court’s inquiry is not, and should not be, limited to the

discoverability of the information under NRCP 26(b)(1). (See id.). A more restrictive
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standard should be imposed. (See id.). With respect to NRS 49.325, Defendants
argued that the discovery commissioner’s decision was contrary to law because he
misconstrued the test for what type of information can qualify as a trade secret—and
that the identity of a private investigator’s client can, and here does, satisfy Nevada’s
trade secret test. (See id.).

Following a hearing, on May 4, 2023, the district court issued an order
denying the objection and affirming the discovery commissioner’s recommendation.
(1-PA-225). The district court concluded that the discovery commissioner’s
decisions were not clearly erroneous. (See id.). With respect to trade secret
protection, the district court further concluded that even if the identity was a trade
secret, “the protection Mr. McNeely seeks could create unfettered immunity for a
tortfeasor who acted through an investigator;” and, thus, would “work an injustice”
to Plaintiffs. (1-PA-227).! This writ petition followed. The disclosure at issue is

stayed pending resolution of this writ petition.

1 In the same order, the district court partially granted Defendants’ motion to
dismiss, dismissing three of Plaintiffs’ causes of action against Defendants. (See 1-
PA-227-29).
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IIl. REASONS WHY THIS WRIT SHOULD ISSUE
The requested writ should be issued because: (A) writ relief is appropriate
under the circumstances and (B) the district court erred by affirming the discovery
commissioner’s recommendation.

A.  Writ Relief Is Appropriate Under The Circumstances.

A writ of mandamus is available to compel the performance of an act which
the law requires as a duty resulting from an office, trust or station, NRS 34.160, or
to control an arbitrary or capricious exercise of discretion. See Int’l Game Tech., Inc.
v. Second Judicial Dist. Court, 124 Nev. 193, 197, 179 P.3d 556, 558 (2008). Writ
relief is not available, however, when the petitioner has a plain, speedy, and adequate
remedy in the ordinary course of law. See NRS 34.170.

This Court has previously determined that it is appropriate to entertain writ
petitions on the merits that challenge orders that require the disclosure of information
arguably protected from disclosure on grounds of privilege, confidentiality, or
privacy, present an important issue of law that needs clarification, concern public
policy, or may evade later review. See Rock Bay, LLC v. Eighth Judicial Dist. Court,
129 Nev. 205, 210, 298 P.3d 441, 445 (2013) (providing that the writ was “necessary
to prevent improper post-judgment disclosure of private information, the issues are
novel and important to Nevada jurisprudence, and those issues might avoid appellate

review were we not to consider them now”); see also Seibel v. Eighth Judicial Dist.
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Court, 138 Nev. Adv. Op. 73, 520 P.3d 350, 353 (2022) (entertaining a writ petition
on the merits for similar reasons and noting that a writ of “prohibition, not
mandamus,” is the “appropriate remedy to correct an order that compels disclosure
of privileged information”) (internal quotation omitted); Canarelli v. Eighth Judicial
Dist. Court, 136 Nev. 247, 250, 464 P.3d 114, 119 (2020) (entertaining a writ
petition on the merits for similar reasons); Valley Health Sys., LLC v. Eighth Judicial
Dist. Court, 127 Nev. 167, 171, 252 P.3d 676, 679 (2011) (“if the discovery order
requires the disclosure of privileged material, there would be no adequate remedy at
law that could restore the privileged nature of the information because once such
information is disclosed, it is irretrievable.”).

Here, all the foregoing reasons support consideration of this writ petition on
the merits. This petition seeks to prevent the improper disclosure of confidential and
privileged (NRS 49.325) information and presents issues of first impression that
concern public policy and will evade later review. Further, as in Canarelli, where
this Court intervened, in part, to “serve public policy by helping trustees and
attorneys understand the extent to which their communications are confidential;”
intervention here, will serve public policy by helping private investigators and
clients understand the extent to which their communications are confidential and
protected from disclosure. 136 Nev. at 251, 464 P.3d at 119. Thus, Defendants

respectfully submit that this writ should be entertained on the merits.
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B.  The District Court Erred By Affirming The Discovery Commissioner’s
Recommendation.

1. Standard of Review

Discovery orders are reviewed for an abuse of discretion. See Canarelli, 136
Nev. at 251, 464 P.3d at 119. Yet conclusions of law are reviewed de novo. Id.; see
AA Primo Builders, LLC v. Washington, 126 Nev. 578, 589, 245 P.3d 1190, 1197
(2010) (noting that under an abuse of discretion standard, deference is “not owed to
legal error”).

2. The district court applied the wrong standard in reviewing the
recommendation.

It does not appear that this Court has set forth the standard of review of an
objection to a discovery commissioner’s recommendation. In the objection,
Defendants submitted that the district court should review the discovery
commissioner’s recommendation under the “clearly erroneous or contrary to law”
standard. (1-PA-197-98). The “clearly erroneous or contrary to law” standard is the
standard that governs a federal district court’s review of a federal magistrate judge’s
recommendation on a non-dispositive issue. See 28 U.S.C. § 636(b)(1)(A); United
States v. Desage, 229 F. Supp. 3d 1209, 1212 (D. Nev. 2017). Given that this Court
has previously analogized the district court-discovery commissioner relationship to
the federal district court-magistrate judge relationship, this standard of review

appears appropriate. See Valley Health Sys., LLC v. Eighth Judicial Dist. Court, 127
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Nev. 167, 172, n. 8, 252 P.3d 676, 679, n. 8 (2011) (citing United States v. Howell,
231 F.3d 615 (9th Cir. 2000)).

A decision is “clearly erroneous” if the reviewing court has a “definite and
firm conviction that a mistake has been committed.” Desage, 229 F. Supp. at 1212
(citation omitted). A decision is “contrary to law,” when it “fails to apply or
misapplies relevant statutes, case law, or rules of procedure.” Id. (citation omitted).

Here, after discussion of the standard at the hearing, the district court applied
only a “clearly erroneous” standard, even to issues that should have been reviewed
without deference as “contrary to law.” (See 1-PA-226). This distinction aligns with
the abuse of discretion standard—the typical standard this Court applies for
discovery orders—where decisions are afforded deference but deference is not owed
to legal error. See BMW v. Roth, 127 Nev. 122, 133, 252 P.3d 649, 657 (2011)
(“While review for abuse of discretion is ordinarily deferential, deference is not
owed to legal error” and “[a] district court would necessarily abuse its discretion if
it based its ruling on an erroneous view of the law or on a clearly erroneous
assessment of the evidence”) (internal quotation and citation omitted); Canarelli,
136 Nev. at 251, 464 P.3d at 119 (noting that under an abuse of discretion review of
a discovery matter, conclusions of law are still reviewed de novo).

In the objection, Defendants’ arguments focused on errors of law that were

not entitled to deference because they concerned the misapplication of statutes and
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case law. (See 1-PA-201-03) (arguing that the discovery commissioner erred by
concluding that DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000) foreclosed him
from using or adopting a more restrictive standard for discovery of information
within the scope of NRS 648.200 because DeChant did not address, much less
decide, that issue); (see 1-PA-198-200) (arguing that the discovery commissioner
misapplied the test for determining a trade secret under NRS 600A.030(5) and
Nevada common law). Thus, the district court considered these arguments through
the wrong lens.

The district court supported its decision to review the recommendation solely
under a “clearly erroneous” standard by citing to WDCR 24(6), (see 1-PA-226),
which provides the deadline by which a party must file an objection and that “[w]hen
an objection or motion has been filed, the district judge shall have discretion to
determine the manner in which the master’s recommendation will be reviewed.”
WDCR 24(6). At the outset, “manner” of “review[]” in the context of WDCR 24(6)
does not appear to relate to the standard of review—it would be odd to replace the
word “standard” in the term of art, standard of review, with “manner.” Nevertheless,
to the extent it is found to relate to the standard of review, Defendants submit that
due process and principles of fairness would be better served by having a consistent
standard of review set forth by this Court, rather than a standard of review that can

change from county to county, department to department, or matter to matter. See
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also NRCP 16.3(c)(3) (not providing any guidance as to the standard a district court
should apply when evaluating a discovery commissioner’s recommendation, except
to say that the district court can affirm, reverse, modify, set a hearing, or remand).

Candidly, Defendants agree with the district court that “a deferential standard
of review is warranted” to avoid district courts from becoming “a de facto second
Discovery Commissioner for every dispute in which a litigant is aggrieved.” (See 1-
PA-226). But whether under the “clearly erroneous or contrary to law” or the “abuse
of discretion” standard, deference can only go so far. A uniform standard of review,
with clarification of how it is to be applied, is warranted.

3. Information within the scope of NRS 648.200 warrants protection
beyond that afforded it by NRCP 26(b).

NRS Chapter 648 governs the licensing and practice of private investigators
in the State of Nevada. In enacting such regulations, the Legislature recognized the
“vital” nature of the work performed by private investigators. See Minutes of the
Assembly Committee on State, County, and City Affairs, 3-31-1967 (“At the present

time there is no control over [private investigators] and when it is considered how
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vital their work can be to an individual citizen it is desirable that some controls be
established.”).?

NRS 648.200 protects information acquired by private investigators related to
their services by making it unlawful for the private investigator to divulge such
information, except at the direction of the employer or client for whom the
information was obtained. Specifically, the statute provides the following:

It is unlawful for any licensee or any registered employee
or other employee, security guard, officer or member of
any licensee:

1. To divulge to anyone, except as he or she may be
so required by law to do, any information acquired by him
or her except at the direction of the employer or client for

whom the information was obtained.

2. To make a false report to his or her employer or
client.

NRS 648.200.
While this Court has confirmed that NRS 648.200 does not create an absolute
privilege for information that falls within the scope of the statute, it has not addressed

under what standard such information should be ordered disclosed. See DeChant,

2(available at
https://www.leg.state.nv.us/Division/Research/Library/LegHistory/Minutes/1967/
Assembly/StateCountyCityAffairs/3-31-67.pdf) (last accessed May 11, 2023).
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116 Nev. at 926, 10 P.3d at 113. Thus, the treatment to afford the discovery of
information within the scope of NRS 648.200 is an open question of law.

This Court has previously recognized that certain documents and information
can warrant special protection from disclosure in the form of a heightened showing
or balancing test, regardless of the existence of a privilege. In Hetter, the Court noted
that Nevada “does not recognize a privilege for tax returns,” but still imposed a
heightened showing of “some factual basis for [ ] punitive damage[s]” before they
could be discovered because “public policy suggests that tax returns or financial
status not be had for the mere asking.” Hetter v. Eighth Judicial Dist. Court, 110
Nev. 513, 520, 874 P.2d 762, 766 (1994). Similarly, in Rock Bay, the Court held that
in the context of post-judgment discovery, a “nonparty’s privacy interests must be
balanced against the need of the judgment creditor for the requested information.”
Rock Bay, LLC v. Eighth Judicial Dist. Court, 129 Nev. 205, 213, 298 P.3d 441, 447
(2013); see Walker v. N. Las Vegas Police Dep’t, No. 214CV01475JADNJK, 2015
WL 8328263, at *4 (D. Nev. Dec. 8, 2015) (discussing considerations for a balancing
test related to disclosure of information within “the official information privilege”);
see also Saini v. In’l Game Tech., 434 F. Supp. 2d 913, 919 (D. Nev. 2006)
(providing that “[d]isclosure of non-trade secret confidential information is similarly

recognized as a serious harm”).
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So too here—information within the scope of NRS 648.200 should not be
“had for the mere asking.” Hetter, 110 Nev. at 520, 874 P.2d at 766. Common sense
supports the conclusion that such information is confidential and sensitive. The party
hiring a private investigator expects confidentiality. Indeed, in a typical private
investigator-client engagement, even awareness of the fact that a private investigator
was hired and, more importantly, by whom could have obvious significant
consequences. Think an employer investigating an employee for possible workplace
misfeasance or a spouse investigating a spouse for suspected infidelity.

Other jurisdictions have recognized as much. In fact, the Michigan Legislature
enacted a private investigator-client privilege. See Ravary v. Reed, 415 N.W.2d 240,
242 (Mich. App. 1987) (concluding that the privilege applied to the identity of the
private investigator’s client) (citing Mich. Comp. Laws § 338.840). While the
Nevada Legislature has not adopted such a privilege, the fact that Michigan has
speaks to the policy considerations in support of at least a heightened standard for
discoverability. Moreover, an Ohio court has referenced the use of a balancing test
under similar circumstances. See Quinlan v. Ohio Dep’t of Com., Div. of Consumer
Fin., 678 N.E.2d 225, 230 (Ohio App. 1996). There, under a regulation featuring a
“unless required by law” disclosure exception, similar to NRS 648.200’s language,
the Ohio court explained that “a balance must be struck between the confidentiality

interests of a private investigator’s clients and the division’s interest in pursuing
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effective regulation of the private investigation industry.” 1d. at 230 (citing Ohio
Adm. Code 1301:4-5-17).

In light of these policy considerations, this Court should impose a heightened
showing requirement or balancing test on the disclosure of information within the
scope of NRS 648.200. As in Hetter, “some factual basis” for information within the
scope of NRS 648.200 should be required before such information can be
discovered. 110 Nev. at 520, 874 P.2d at 766. Alternatively, a balancing test should
be adopted, where a court should consider whether the information that falls within
the scope of NRS 648.200 is in fact secret or confidential; the steps taken to maintain
the confidentiality of the information; the impact upon the client of having the
confidential information disclosed; the potential chilling effect on the private
investigative industry that the disclosure would have; whether the lawsuit is non-
frivolous and brought in good faith; and the importance of the information sought to
the case of the party seeking disclosure. See Walker, 2015 WL 8328263, at *4
(relying on similar considerations for a balancing test).

The decision of the discovery commissioner, which the district court affirmed
as not clearly erroneous, did not fully consider this argument because it found that
this Court’s prior decision in DeChant foreclosed the argument. (1-PA-177-78). The
reasoning went that under DeChant, this Court’s reference to “discretion” meant that

information within the scope of NRS 648.200 must be disclosed if requested in

17
PAO119



litigation if it “falls within the scope of discovery under NRCP 26(b)(1).” (1-PA-
181). The scope of discovery under NRCP 26(b)(1) includes “any nonprivileged
matter that is relevant to any party’s claims or defenses and proportional to the needs
of the case.” NRCP 26(b)(1).

Yet the issue addressed in DeChant was whether the district court correctly
decided that information within the scope of NRS 648.200 was “privileged” and not
discoverable. 116 Nev. at 920, 10 P.3d at 109 (“DeChant also attempted to subpoena
Wysocki’s investigative notes, but her request was denied by the district court, which
concluded that the notes were privileged under Nevada law.”). The Nevada Supreme
Court found that decision erroneous. Id. (“the district court erred in concluding that
Wysocki’s notes were privileged.”). A review of the underlying briefing in DeChant
confirms that the issue of a balancing test, heightened showing, or the standard for
discoverability for information within the scope of NRS 648.200 was never even
raised, much less addressed or decided. As such, the district court’s affirmance of
the discovery commissioner’s reliance on DeChant’s silence on the issue at-hand to
determine that DeChant foreclosed such an argument was erroneous. See W.
Landscape Constr. v. Bank of Am., 67 Cal. Rptr. 2d 868, 870 (Cal. App. 1997)
(providing that only the holding of a decision is stare decisis); Consumers Lobby

Against Monopolies v. Pub. Utilities Com., 603 P.2d 41, 47 (Cal. 1979) (providing
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that decisions are not precedent for points not raised and adjudicated), disapproved
of on other grounds by 838 P.2d 250 (1992).

At bottom, with the issue properly viewed as open, the weight of policy
supports the imposition of a balancing test or heightened showing. The artful
pleading of claims that can survive Nevada’s liberal notice pleading standard and a
showing of relevance and proportionality should not be all that is required to justify
such discovery, particularly in a pre-discovery procedural posture, as is the case
here. More should be required. The district court’s decision not to require more
should be vacated with instruction as to what standard should be applied to the
discovery of such information.

4, The identity of the Confidential Client warrants protection as a
trade secret.

In concluding that the identity of the Confidential Client does not warrant
protection as a trade secret, the district court erred by affirming the discovery
commissioner’s decision that the information does not constitute a trade secret and
abused its discretion by determining that, even if the information does, anything
except for full disclosure at this time would immunize the Confidential Client from

liability and work an injustice. (See 1-PA-226-27).
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a. The identity of the Confidential Client satisfies the criteria
for trade secret protection under Nevada law.

Under Nevada law, a trade secret is “[b]roadly defined,” as “information that
‘[d]erives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by the public,” as
well as information that ‘[i]s the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.’” Finkel v. Cashman Pro., Inc., 128 Nev. 68,
74, 270 P.3d 1259, 1264 (2012) (quoting NRS 600A.030(5)(a)-(b)). The factors to
consider in determining whether information qualifies as a trade secret include: (1)
the extent to which the information is known outside of the business and the ease or
difficulty with which the acquired information could be properly acquired by others;
(2) whether the information was confidential or secret; and (3) the extent and manner
in which the employer guarded the secrecy of the information. Id.

It is undisputed that a customer or client list can qualify as a trade secret. See,
e.g., Frantz v. Johnson, 116 Nev. 455, 467, 999 P.2d 351, 359 (2000) (concluding
that a customer list qualified as a trade secret because the evidence showed that it
was “extremely confidential, its secrecy was guarded, and it was not readily
available to others”).

The issue here is whether the identity of the Confidential Client can qualify
as a trade secret. The district court found that the discovery commissioner’s

conclusion that it did not and could not was not clearly erroneous, merely stating
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that “[t]he identity of a private investigator’s single client (in contrast to voluminous
customer lists) is not embedded within the definition of a trade secret.” (1-PA-226)
(citing NRS 600A.030). This was error.

The identity of a single client can fit within the definition of a trade secret. In
Finkel, this Court suggested as much. There, the appellant recognized that “customer
lists” constituted confidential trade secrets, but argued that certain customer
“relationships” did not qualify as trade secrets because the identities of the customers
were “well-known.” Id. at 75, n. 2, 270 P.3d at 1264, n. 2. In response to this
argument, the Court’s reasoning reflects that individual relationships can qualify as
trade secrets, depending on their secrecy. Id. (“we instruct the district court on
remand to specify which business relationships are to be afforded trade-secret
status™) (emphasis added).

Further, there is no limitation in the plain language of NRS 600A.030(5) that
would exclude the identity of a single client. See McGrath v. State Dep’t of Pub.
Safety, 123 Nev. 120, 123, 159 P.3d 239, 241 (2007) (“When a statute’s language is
plain and unambiguous, we will give that language its ordinary meaning.”). As
mentioned, for information to qualify as a trade secret, the statute only imposes two
criteria: (1) “[d]erives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by proper means by

the public or any other persons who can obtain commercial or economic value from
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its disclosure or use” and (2) “[i]s the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.” NRS 600A.030(5). Here, both criteria are
satisfied.

First, the identity of the Confidential Client derives independent economic
value, actual or potential, from not being generally known to, and not being readily
ascertainable by proper means by the public or any other persons who can obtain
commercial or economic value from its disclosure. See NRS 600A.030(5)(a)(1). The
independent economic value, actual or potential, from the secrecy goes beyond
merely preventing recruitment from a competing private investigator. Clients of
private investigators expect confidentiality. Without that confidentiality, the
business will fail. Thus, the protection of client identity creates significant economic
value for both Defendants and the private investigation industry as a whole.

In response to this reasoning, the discovery commissioner countered that the
secrecy of the relationship cannot create independent economic value: “As explained
in the preceding paragraph, while the personal relationship between a business and
its customer has value, the secrecy of that relationship is not what makes it valuable
to the business.” (1-PA-174).

Yet, in the context of the private investigator-client relationship, the secrecy

of the relationship between the private investigator and client is precisely what
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makes the relationship valuable to the business. Because, without the secrecy, there
would be no relationship.

This differs from a typical business. For instance, Starbucks may have a list
identifying millions of customers for which they spent countless resources finding,
developing, and retaining. That list may qualify for trade secret protection under the
traditional framework for protection of a client list. But the identity of a single
Starbucks customer would not qualify as a trade secret because “the secrecy of that
relationship is not what makes it valuable to the business.” (1-PA-174). Indeed,
Starbucks wants its customers to publicly visit its stores, publicly consume its goods,
and publicly reveal their preference and relationship with Starbucks. Keeping the
relationship “secret” would actually harm Starbucks.

The same is not true for a private investigator and client. There, a client
seeking a private investigator expects confidentiality. If a private investigator does
not maintain that confidentiality, then the client will use a different private
investigator who does, which could also prevent the private investigator from
obtaining new clients. The ability to maintain confidentiality is a distinguishing
competitive feature between private investigators. Moreover, if such confidential
information is readily discoverable from any private investigator, then a potential
client may just opt against using a private investigator at all. In the private

investigative industry, that is the “independent economic value” derived from client
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confidentiality—the confidentiality is the secret sauce. Accordingly, without “the
secrecy of that relationship,” there is no relationship or other relationships, thus, the
“secrecy” is “what makes it valuable to the business.” (1-PA-174).

Turning to the second factor, the identity of the Confidential Client was and
Is the subject of efforts that are reasonable under the circumstances to maintain
secrecy. See NRS 600A.030(5)(a)(2). The declaration from McNeely readily made
this showing and satisfied the three factors set forth in Finkel. (See 1-PA-93-94).
First, the information is not known outside the business, and could not be properly
acquired by others; second, the information is confidential and secret; and, third,
Defendants took significant steps to guard the secrecy of the information. (See id.);
see Finkel, 128 Nev. at 74, 270 P.3d at 1264. Indeed, no evidence to the contrary has
been submitted. And, as further evidenced by the nature of this discovery dispute,
there can be no credible argument that the information is not subject to reasonable
efforts to maintain its secrecy.

In concluding that these two criteria were not met, the discovery
commissioner’s reasoning, which the district court affirmed, strayed from the
requisite inquiry. The discovery commissioner first looked to case law from other
jurisdictions regarding protection of client lists, which have generally held that client
lists are only subject to protection if they were the product of great expense and

effort. (See 1-PA-170-76). The discovery commissioner reasoned that, consistent
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with that standard, there was no evidence that Defendants “incurred any expense or
exerted any effort to obtain this client.” (1 PA-174). This reasoning, however,
misconstrues the nature of the “independent economic value” at issue. As explained
above, the value does not derive from the obtainment of the client and protecting
that client from merely being recruited by a competitor. In the context of the private
investigator-client relationship, the independent economic value derives out of
maintaining the confidentiality of the client.

To that end, the discovery commissioner found that, even if the law does not
limit the “economic value” to the more traditional “cost of acquiring a client,” the
information at issue is not “the kind of information the law has traditionally viewed
as warranting protection as a trade secret.” (1-PA-173). Defendants concede the
unigueness of the argument. But NRS 600A.030(5) does not limit a trade secret to
only those things that have been “traditionally viewed” as a trade secret. Rather, the
statute encompasses information “without limitation,” subject to the two criteria.
Here, the criteria are satisfied; that is enough. The district court’s decision to the
contrary should be vacated.

b. Provisional protection under NRS 49.325 and NRS 600A.070
would not work an injustice.

If the identity of the Confidential Client is a trade secret, Defendants have a
“privilege” under NRS 49.325, “to refuse to disclose and to prevent other persons

from disclosing [the trade secret], if the allowance of the privilege will not tend to
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conceal fraud or otherwise work injustice.” NRS 49.325(1). The statute further
directs that even where “disclosure is directed, the judge shall take such protective
measure as the interests of the holder of the privilege and of the parties and the
furtherance of justice may require.” NRS 49.325(2). Similarly, NRS 600A.070
provides that the “court shall preserve the secrecy of an alleged trade secret by
reasonable means,” and lists several means for doing so. NRS 600A.070 (emphasis
added).

The district court concluded that any protection for the identity of the
Confidential Client, even if a trade secret, would “work an injustice to plaintiffs”
because it would “create unfettered immunity for a[n] [alleged] tortfeasor who acted
through an investigator—either as a tacit, unknowing participant or intentional co-
conspirator.” (1-PA-226-27). This conclusion constitutes an abuse of discretion.

Only absolute protection, thereby preventing Plaintiffs from being able to
name the client as a party in the case could, logically, result in “unfettered
immunity.” Defendants, however, never sought that form of relief. And such a risk

Is particularly inapposite now, considering that following the entry of the district
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court’s order, the Confidential Client made an appearance in the case as an
anonymous “John Doe” defendant. (See 1-PA-240).3

Thus, any provisional form of relief, such as requiring a showing of “some
factual basis” for Plaintiffs’ claims or allowing the Confidential Client to participate
in the case anonymously would not result in immunity, or otherwise work an
injustice under the district court’s reasoning. The injustice would be to require public
and immediate disclosure of a trade secret based on unsubstantiated allegations and
the ability to state claims under Nevada’s liberal notice pleading standard. See The
Sedona Conference, Commentary on Protecting Trade Secrets in Litigation About
Them, 23 Sedona Conf. J. 741, 793 (2022) (providing in Principle 5 that “a court
does not need to make a conclusive determination as to whether a party’s information
gualifies as a trade secret before ordering appropriate protections . . .”)). If the
identity of the Confidential Client is found to constitute a trade secret, this

conclusion from the district court should be reversed with instructions to further

% To be sure, the “John Doe” appearance by the Confidential Client does not
moot any of the issues raised in this writ petition because Plaintiffs still seek to
discover the identity of the client through enforcement of the Court’s order requiring
disclosure of documents sufficient to identify the Confidential Client.
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consider what form of provisional relief would best serve the interests of justice,
consistent with NRS 49.325 and NRS 600A.070.
IV. CONCLUSION
Based on the foregoing, Defendants respectfully request that the Court grant
this petition and issue a writ of prohibition or mandamus, providing the following:
(1) directing the district court to vacate the its order requiring Defendants to disclose
the identity of the Confidential Client; (2) providing further instruction for the
district court as to the test to apply when it comes to the discoverability of
information that falls within the scope of NRS 648.200; (3) concluding that the
identity of the Confidential Client constitutes a trade secret and instructing the
district court to further consider what form of provisional relief to implement to
protect said trade secret; and (4) setting forth the district court’s standard of review
of an objection to a discovery commissioner’s recommendation.
DATED: May 12, 2023
/s/ Ryan T. Gormley
WEINBERG, WHEELER, HUDGINS,

GUNN & DIAL, LLC
Attorneys for Petitioners
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AFFIRMATION
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the
preceding document does not contain the social security number of any person.
DATED: May 12, 2023

/s/ Ryan T. Gormley
Attorney for Petitioners

VERIFICATION

1. I, the undersigned, declare as follows:

2. | am a lawyer duly admitted to practice before the courts of this State
and represent Petitioners in this proceeding.

3. | verify that | have read the foregoing Petition for Writ of Prohibition
or Mandamus and that the same is true to my own knowledge, except for those
matters stated on information and belief, and as to those matters, | believe them to
be true.

4. | declare under penalty of perjury under the laws of the State of Nevada
that the foregoing is true and correct.

DATED: May 12, 2023

/s/ Ryan T. Gormley
Attorney for Petitioners

29
PAO131



CERTIFICATE OF COMPLIANCE

1. | hereby certify that this petition complies with the formatting
requirements of NRAP 32(a)(4)—(6) because it has been prepared in a proportionally
spaced typeface using Microsoft Word in 14-sized font Times New Roman.

2. | further certify that this petition complies with the type-volume
limitations of NRAP 21(d) because it contains 6,292 words.

3. | further certify that | have read this brief, and to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any improper
purpose. | further certify that this brief complies with all applicable Nevada Rules
of Appellate Procedure, in particular NRAP 28(e)(1), which requires every assertion
in the brief regarding matters in the record to be supported by a reference to the page
and volume number, if any, of the transcript or appendix where the matter relied on
is to be found. | understand that | may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada Rules
of Appellate Procedure.

DATED: May 12, 2023

/s/ Ryan T. Gormley
Attorney for Petitioners
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CERTIFICATE OF SERVICE
Pursuant to NRAP 25, | hereby certify that I am an employee of Weinberg,
Wheeler, Hudgins, Gunn & Dial, LLC and that on May 12, 2023, | filed the
foregoing Petition for Writ of Prohibition or Mandamus with the Clerk of the
Nevada Supreme Court and served a copy of the Petition to the persons shown below
(in the manner indicated below). The accompanying Petitioners’ Appendix will be

electronically filed in the court under NRAP 30(f)(2).

VIA E-MAIL and U.S. MAIL: VIA E-MAIL and U.S. MAIL:
The Honorable David A. Hardy Jeffrey F. Barr, Esq.
SECOND JUDICIAL DISTRICT COURT Alina M. Shell, Esq.
DEPARTMENT No. 15 ARMSTRONG TEASDALE LLP
75 Court Street 7160 Rafael Rivera Way, Suite 320
Reno, Nevada 89501 Las Vegas, Nevada 89113
carrie.lipparelli@washoecourts.us jbarr@atllp.com
Respondents ashell@atllp.com

Attorneys for Real Party in Interest
VIA E-MAIL and U.S. MAIL: John Doe

Adam Hosmer-Henner, Esq.

Chelsea Latino, Esq.

Philip Mannelly, Esq.

Jane Susskind, Esq.

McDoNALD CARANO LLP

100 West Liberty Street, Tenth Floor
Reno, Nevada 89501
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com
Attorneys for Real Parties in Interest
Hillary Schieve and Vaughn Hartung

/s/ Cindy Bowman
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FILED
Electronically
CV22-02015

2023-08-21 02:52:11
Alicia L. Lerud

Clerk of the Court

Transaction # 98422

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual, Case No.: Cv22-02015

Plaintiffs, Dept. No.: 15

V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
Limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

/

Order Denying Submitted Matters Without Prejudice and Directing Re-
Submission After Appellate Proceeding Concluded

Before this Court are two submitted matters: Defendant John Doe’s motion for
summary judgment and Plaintiffs’ motion to strike filings. This Court has read the
moving papers and concludes it will defer ruling on these matters until the writ
proceeding in No. 86559 is concluded. The issues presently before the Nevada Supreme
Court overlap with the issues presented to this Court, and deferral will eliminate the risk
of concurrent and potentially inconsistent rulings from different courts. The Nevada
Supreme Court’s guidance will inform this Court’s procedures and analytical processes.

Cause appearing, the submitted matters are denied without prejudice. The parties

may re-submit them upon completion of appellate proceedings. Alternatively, depending
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upon how the Supreme Court resolves the writ petition, the parties may file supplemental

moving papers before re-submission.

IT IS SO ORDERED.

DATED: August 2| , 2023. '/\7 ‘/_0 A Zlﬁ

BAVID A. HARDY—
District Judge
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe that on this day of August,
2023, I deposited in the County mailing system for postage and mailing with the United

States Postal Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

[ hereby certify that [ am an employee of the Second Judicial District Court of the
State of Nevada, in and for the County of Washoe that on the _/ day of August, 2023, 1
electronically filed the foregoing with the Clerk of the Court by using the ECF system
which will send a notice of electronic filing to the following:

JEFFREY BARR ESQ.

RYAN GORMLEY, ESQ.

ALINA SHELL, ESQ.

JANE SUSSKIND, ESQ.
BRITTANY LLEWELLYN, ESQ.
CHELSEA LATINO, ESQ.

PHILIP MANNELLY, ESQ.
JONATHAN WINN, ESQ.

ADAM HOSMER-HENNER, ESQ.

Carrie Lipp
Judicial Assistant

PAQO136




PA0137



PAO0138



PAO0139



ASHCRAFT & BARR | LLP

9205 WEST RUSSELL ROAD ¢ STE 240 * LAS VEGAS, NV 89148
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FlIL
Electror]
CV22-0
2024-04-18 0
Alicia L.
Clerk of th
2165 Transaction 4
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
barrj@AshcraftBarr.com
ASHCRAFT & BARR | LLP
9205 West Russell Road, Suite 240
Las Vegas, Nevada 89148
Telephone: (702) 631.4755
Facsimile: (702) 631.4755
Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual; Case No.: CV22-02015

VAUGHN HARTUNG, an individual, Dept. No.: D15
Plaintiffs,

V.

DAVID MCNEELY, an individual; 5
ALPHA INDUSTRIES, LLC, a Nevada
limited liability company; and DOES I
through X and ROES I through X,
inclusive,

Defendants.

RENEWED MOTION FOR PROTECTIVE ORDER

Defendant John Doe respectfully renews his previous Motion for Protective Order for an
order protecting against the disclosure of his true name and identity in this litigation. This
Motion is supported by the attached memorandum of points and authorities, John Doe’s
previous Motion for Protective Order (which is hereby incorporated herein by reference), the

attached certification of counsel, and the papers and pleadings on file in this matter.
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POINTS AND AUTHORITIES
I. INTRODUCTION

The Supreme Court’s declined to hear Defendant John Doe’s arguments for a protective
order because this Court has yet to make a determination on them. This is a renewed Motion
for a Protective Order asking this Court to decide the matter.

The Court should protect John Doe from discovery regarding his identity. First, the
Court’s order compelling disclosure of documents revealing John Doe’s identity was to
facilitate Plaintiffs’ efforts to serve certain subpoenas on John Doe so that he could be
brought into this matter as a defendant. The need for the subpoenas is now obviated, however,
because John Doe has now appeared in this case through counsel and is willing to defend
himself.

Second, John Doe has a First Amendment right to remain unnamed. The United States
and Nevada constitutions protect the rights of citizens to engage in anonymous political
conduct. Thus, the subpoenas seek information subject to First Amendment privilege. See,
e.g., Perry v. Schwarzenegger, 591 F.3d 1147, 1160 (9th Cir. 2010) (“A party who objects
to a discovery request as an infringement of the party’s First Amendment rights is in essence
asserting a First Amendment privilege.”) (citations omitted; emphasis in original).

A claim of First Amendment privilege is subject to a two-part framework. First, the party
asserting the privilege “must demonstrate . . . a ‘prima facie showing of arguable first

299

amendment infringement.’” /d. (alteration in original; quotation omitted). If the proponent
makes this showing, “the evidentiary burden shifts to the plaintiffs to demonstrate a sufficient

need for the discovery to counterbalance that infringement.” Id. at 1164. Importantly,

Plaintiffs “must show that the information sought is highly relevant to the claims or
Page 2 of 19

PA0141




ASHCRAFT & BARR | LLP

9205 WEST RUSSELL ROAD ¢ STE 240 * LAS VEGAS, NV 89148

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

defenses” in this matter, a more exacting standard than the general relevancy requirements
of NRCP 26(b)(1).

John Doe can make a prima facie showing of First Amendment infringement, as
discussed in detail below. Thus, the burden is on Plaintiffs to prove a sufficient need for the
discovery that would outweigh John Doe’s First Amendment interests. Given the narrow
(and moot) purpose of the subpoenas—to bring John Doe into the litigation—Plaintiffs
cannot meet their burden. Thus, the Court should quash the subpoenas. Further, in light of
John Doe’s First Amendment interest in maintaining his anonymity, the Court should issue
an order protecting against public disclosure of John Doe’s identity.

Alternatively, if the Court is not inclined to apply the two-part framework discussed in
Perry, the Court should nevertheless assess whether to issue an order protecting John Doe’s
anonymity under the two-part test articulated in Highfields Capital Management, L.P. v. Doe,
385 F.Supp.2d 969 (2005). Under the Highfields test, Plaintiffs bear the initial burden of
persuading the Court “that there is a real evidentiary basis for believing that the defendant
has engaged in harmful conduct that has caused real harm to the interests of the plaintiff that
the laws plaintiffs has invoked were intended to protect.” Highfields, 385 F.Supp.2d at 975.
If Plaintiffs can make the required evidentiary showing with “competent evidence,” the Court
must then “assess and compare the magnitude of harms that would be caused to the
competing interests by a ruling in favor of plaintiff[s] and by a ruling in favor of defendant.”
Id. (emphasis in original).

Plaintiffs cannot satisfy the Highfields test, either. As set forth in John Doe’s May 5,
2023 Motion for Summary Judgment, Plaintiffs’ causes of action fail as a matter of fact and

law. Even if Plaintiffs could come forward with competent evidence, any harm or
Page 3 of 19
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inconvenience Plaintiffs may experience litigating against a pseudonymous defendant cannot

outweigh the constitutional harm John Doe would suffer if he not permitted to proceed

pseudonymously in this matter.

Put simply, John Doe has the right to engage in anonymous political conduct, including
defending himself in this Court under a pseudonym, and this Court should issue a protective
order shielding John Doe’s identity from disclosure.

II. PROCEDURAL HISTORY

1. Inresponse to the issuance of certain subpoenas that sought “to identify the individual or
entity that hired private investigator David McNeely and his company 5 Alpha
Industries” for the purpose of serving the subpoenas on John Doe, the Discovery
Commissioner recommended that the District Court grant Plaintiffs’ Motion to Compel
and deny Defendant David McNeely’s Countermotion for Protective Order.

2. On May 4, 2023, this Court accepted the Discovery Commissioner’s Recommendations,
granting the Plaintiffs’ Motion to Compel and compelling Defendant McNeely to
disclose the identity of his employer by May 12, 2023 (the “Disclosure Order”).

3. OnMay 5, 2023, John Doe filed his Answer and a Motion for Summary Judgment in this
case.

4. On May 9, 2023, John Doe filed a Motion for Stay and Motion for Order Shortening
Time requesting that this Court stay the Disclosure Order pending either the entry of a
stipulated protective order or the resolution of a motion for a protective over.

5. This Court entered an order on May 9, 2023 denying John Doe’s Motion for Stay and Ex
Parte Motion for Order Shortening Time.

6. John Doe filed a Renewed Motion for Stay on May 10, 2023.
Page 4 of 19
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10.

11.

12.

Also on May 10, 2023, the Plaintiffs and Defendants David McNeely and 5 Alpha
Industries LLC (the “Investigator Defendants™) stipulated to stay the Disclosure Order
so that the Investigator Defendants could file a writ petition with the Nevada Supreme
Court.

Following the filing of the stipulation, this Court entered an order on May 10, 2023
denying John Doe’s Renewed Motion for Stay and Ex Parte Motion for Order Shortening
Time as Moot. The Court directed John Doe to submit a motion for a protective order by
no later than May 24, 2023, which he subsequently filed.

On May 12, 2023, the Investigator Defendants filed a Petition for Writ of Prohibition or
Mandamus with the Nevada Supreme Court. See Nevada Supreme Court Case No.
86559.

On May 19, 2023, John Doe filed a Proposed Brief of Amicus Curiae in support of the
Investigator Defendant’s Petition for Writ of Prohibition or Mandamus.

Given the Supreme Court action, this Court subsequently denied John Doe’s original
Motion for a Protective Order as moot.

On April 15, 2024, the Supreme Court declined to entertain John Doe’s arguments in the
Writ Petition because this Court had yet to decide the issue. This Renewed Motion

follows.

III.ARGUMENT

NRCP 26(c)(1) permits the district court to issue an order to protect a party from

“annoyance, embarrassment, oppression, or undue burden or expense....” For the reasons

detailed below, the Court should issue a protective order to protect John Doe from this
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litigation unduly burdening his First Amendment right to anonymously engage in expressive
political conduct.

A. Preliminarily, the Need to Discovery John Doe’s Identity Has Been Obviated By
John Doe’s Appearance.

Plaintiffs sought discovery regarding John Doe’s identity for the sole purpose of serving
him with process. [See, e.g., February 2, 2023 Motion to Compel, p. 6:13-15 (“[T]he scope
of the Subpoena is purposefully limited to obtain only the information required to add a
necessary party in this case.”).] On May 5, 2023, John Doe answered. He is participating in
this case, and counsel can accept service on his behalf. Cf. NRCP 5(b)(1) (“If a party is
represented by an attorney, service under this rule must be made on the attorney....”).

Stated simply, now that John Doe has appeared, the purpose of and need for the
Disclosure Order has been obviated.

B. John Doe’s Conduct of Anonymously Hiring a Private Investigator to
Investigate Elected Officials is Protected First Amendment Activity.

Assuming arguendo that the purpose of Plaintiffs’ subpoenas was not obviated by John
Doe’s appearance and answer, the Court should still issue an order protecting his identity
from disclosure because allowing Plaintiffs to unmask him would implicate much larger and
much more troubling constitutional and policy implications. John Doe’s anonymous hiring
of the Investigator Defendants to research and dig up damaging information about Schieve
and Hartung is conduct that is protected by the First Amendment.

1. Hiring an Investigator to Look Into Allegations of Misconduct is An Act In
Furtherance of The First Amendment Rights to Speech and Petition.

As John Doe has asserted since his appearance below, and as Respondent Schieve knew

prior to filing suit, John Doe hired the Investigator Defendants solely to investigate
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allegations of misconduct by Plaintiffs—an issue that would be of public interest and
importance if true. Rather than baselessly make accusations against Plaintiffs, John Doe took
a logical, reasonable, and legal step to further his First Amendment rights to speech and to
petition: he hired the Investigator Defendants to investigate the Plaintiffs and determine
whether there was any substance to the allegations.

The Supreme Court has held in the context of anti-SLAPP cases, a defendant’s conduct
constitutes “good faith communication in furtherance of the right to petition or the right to
free speech in direct connection with an issue of public concern” if it falls within one of the
enumerated categories of protected communications in NRS 41.637 and “is truthful or made
without knowledge of its falsehood.” Delucchi v. Songer, 133 Nev. 290, 299, 396 P.3d 826,
833 (2017) (citation omitted). Thus, the High Court has already recognized that conduct can
be entitled to First Amendment protection. And at least one court has recognized that hiring
an investigator to investigate allegations of misconduct by public officials is conduct that is
entitled to protection pursuant to the First Amendment. See Tichinin v. City of Morgan Hill,
99 Cal. Rptr. 3d 661, 678 (2009).

This case bears many similarities with Tichinin. In that case, Tichinin, a local attorney,
hired an investigator on behalf of a client to look into a rumor circulating in Morgan Hill that
the city manager and the city attorney were having an affair. Tichinin, 117 Cal.App.4th at
1056.

During the course of the investigation, the city manager discovered that he was under
surveillance. /d. at 1058. The city manager reported his discovery to the City Council, which
created a subcommittee to investigate. /d. The subcommittee in turn hired a private

investigator, and eventually determined that Tichinin had been involved in the surveillance.
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Id. at 1059. The City Council then conducted a public hearing to consider taking punitive
action against Tichinin. /d. At the conclusion of the hearing, the City Council adopted a
resolution condemning Tichinin. /d. at 1060.

Tichinin filed a Section 1983 lawsuit against the City Council alleging violations of his
right to petition and right to free speech, and the City Council responded with an anti-SLAPP
motion, which the court below granted. /d.; see also id. at 1064, n.6 (discussing Tichinin’s
claims).

A threshold question the Tichinin Court considered on appeal was whether hiring a
private investigator and investigating the rumored inappropriate relationship between the two
city officials were protected under Tichinin’s First Amendment rights of petition and free
speech. Id. The court concluded that this conduct was entitled to constitutional protection
both as a matter of the right to petition and of the right to free speech.

The Tichinin Court explained that it considered the line of federal cases “persuasive
authority for the proposition that non-petitioning conduct is within the protected ‘breathing
space’ of the right of petition if that conduct is (1) incidental or reasonably related to an
actual petition or actual litigation or to a claim that could ripen into a petition or litigation
and (2) the petition, litigation, or claim is not a sham.” /d. at 1068.

As the Court recognized, when one suspects that another person has caused harm, “a
preliminary investigation is usually necessary in order to know whether one has a potential
legal claim, evaluate the likelihood of success, and decide whether or not to assert it.”” Id. at
1068-69. Given the “close functional relationship” between investigation of a claim and the

subsequent assertion of that claim, the court concluded, “[W]e consider it obvious that
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restricting, enjoining, or penalizing prelitigation investigation could substantially interfere
with and thus burden the effective exercise of one’s right to petition.” Id. at 1069.

The Tichinin Court also concluded that Tichinin’s conduct of hiring a private investigator
“can also be considered protected under the right of free speech.” Id. at 1074; see also id. at
1074-77 (compiling state and federal cases that “illustrate that the right of free speech
protects . . . non-expressive conduct that intrinsically facilitates one’s ability to exercise the
right of free speech, including lawful efforts to gather evidence and information about public
officials concerning alleged improper or unlawful conduct”).

The factual parallels between Tichinin and the instant case are undeniable. As in Tichinin,
John Doe hired the Investigator Defendants to investigate what he believed to be credible
allegations of misconduct. [1 SA17; 1 SA136.] Like Tichinin, John Doe had an interest in
discovering whether there was any factual support for the allegations of misconduct and hired
a licensed investigator to ferret out whether those allegations had any merit as a necessary
preliminary step to exercising his rights to speak and/or petition.

Additionally, the potential for substantial interference with a person’s right to petition
about which the Tichinin Court expressed concern is playing out in the case before this Court.
John Doe hired an investigator (with a promise that the investigator would keep his identity
anonymous) to investigate allegations of misconduct by elected officials. Hiring the
investigator to determine the veracity of the allegations was a sensible preliminary step in
furtherance of John Doe’s right to petition and right to speak about matters of public interest.
Plaintiffs are now seeking to penalize John Doe for this conduct in furtherance of his First
Amendment rights through this litigation.

In short, this case clearly implicates conduct that is protected by the First Amendment.
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2. Anonymous Political Action is Protected By the First Amendment.

Anonymous participation in political discourse is a venerable and important American
tradition that predates even the ratification of the First Amendment. “Anonymous pamphlets,
leaflets, brochures and even books have played an important role in the progress of mankind.
Persecuted groups and sects from time to time throughout history have been able to criticize
oppressive practices and laws either anonymously or not at all.... Even the Federalist Papers,
written in favor of the adoption of our Constitution, were published under fictitious names.
It is plain that anonymity has sometimes been assumed for the most constructive purposes.”
Talley v. California, 362 U.S. 60, 64—65 (1960).

The United States Supreme Court has repeatedly affirmed that the First Amendment
protects anonymous political activity. N.A.A.C.P. v. Alabama ex rel Patterson, 357 U.S. 449,
462 (1958) (“[Clompelled disclosure of affiliation with groups engaged in advocacy may
constitute as effective a restraint on freedom of association as [other] forms of governmental
action™); Talley v. California, 362 U.S. 60 (1960) (holding that a Los Angeles ordinance
requiring that all handbills identify the person who published or distributed them was
overbroad and in violation of the First Amendment freedoms of speech and press); Mcilntyre
v. Ohio Elections Comm™n, 514 U.S. 334 (1995) (holding that an Ohio statute prohibiting
anonymous campaign literature violated the Free Speech Clause of the First Amendment);
Hynes v. Mayor and Council of Borough of Oradell, 425 U.S. 610, 624-25 (1976) (Brennan,
J., concurring in part) (“It can hardly be denied that an ordinance requiring the door-to-door
campaigner to identify himself discourages free speech.”)

In Mclntyre, the Supreme Court explained that there are two distinct reasons why

forbidding anonymous political speech is a serious intrusion on First Amendment values.
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First, “[t]he decision in favor of anonymity may be motivated by fear of economic or official
retaliation, by concern about social ostracism, or merely by a desire to preserve as much of
one’s privacy as possible.” McIntyre, 514 at 342. Second, “an advocate may believe her ideas
will be more persuasive if her readers are unaware of her identity. Anonymity thereby
provides a way for a writer who may be personally unpopular to ensure that readers will not
prejudge her message simply because they do not like its proponent. Thus, even in the field
of political rhetoric, . . . the most effective advocates have sometimes opted for anonymity.”
Id. at 342-43 (citation omitted).

The Ninth Circuit has consistently followed this precedent, recognizing that “[d]epriving
individuals of this anonymity is . . . ‘a broad intrusion, discouraging truthful, accurate speech
by those unwilling to [disclose their identities] and applying regardless of the character or
strength of an individual’s interest in anonymity.”” Washington Initiatives Now v. Rippie,
213 F.3d 1132, 1137-38 (9th Cir. 2000) (quoting Am. Const. L. Found., Inc. v. Meyer, 120
F.3d 1092, 1103 (10th Cir. 1997)); see also AFL-CIO v. FEC, 333 F.3d 168, 175 (D.C. Cir.
2003) (“The Supreme Court has long recognized that compelled disclosure of political
affiliations and activities can impose just as substantial a burden on First Amendment rights
as can direct regulation.”); Am. C.L. Union of Nevada v. Heller, 378 F.3d 979 (9th Cir. 2004)
(holding that a Nevada statute requiring certain groups or entities publishing material or
information relating to an election candidate or any question on a ballot to reveal the names
and addresses of the publication’s sponsors on the publication was overbroad and facially
unconstitutional).

In sum, the First Amendment protects John Doe’s right to anonymously investigate

elected officials. The subpoenas here would undeniably infringe upon that right. Moreover,
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permitting discovery into John Doe’s identity would chill his First Amendment activities.
John Doe has an interest in determining whether elected officials are engaged in misconduct,
an issue that is of public concern. Thus, when John Doe received information about alleged
misconduct by Schieve and Hartung, he wanted to determine whether that information was
accurate. [See John Doe Decl. in Support of Motion for Summary Judgment, 9 8.] The
Investigator Defendants’ guarantee of confidentiality was crucial to his decision to retain
their services; but for that guarantee, he would not have hired them to investigate the
information he received about alleged misconduct. [/d. at 9 10-11.] Discovery regarding
John Doe’s identity would infringe upon his First Amendment right to anonymously engage
in political activity.

C. Plaintiffs Do Not Have a Sufficient Need for John Doe’s Identifying Information
That Would Justify the Infringement on His First Amendment Rights.Because

John Doe has made a prima facie showing that the subpoenas infringe on his rights
under the First Amendment, the question is whether Schieve and Hartung can
demonstrate a sufficient need—under the heightened relevance standard—to
counterbalance that infringement. Perry, 591 F.3d at 1164.1 The answer to that
question is a resounding no. Moreover, the subpoenas are not necessary to achieve
Schieve and Hartung’s goal of bringing John Doe into the litigation because that has

now occurred.

25

26

27

I Typically, courts have considered the First Amendment privilege in the context of either an|
associational freedom claim, see, e.g., NAACP v. State of Ala. ex rel. Patterson, 357 U.S. 449
(1958), or in cases regarding efforts to obtain confidential sources from a journalist. See, e.g.,
Newton v. Nat’l Broad. Co., 109 F.R.D. 522 (D. Nev. 1985). But the two-part framework]
explored in those cases is equally applicable here.
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1. John Doe’s Ildentity Is Not “Highly Relevant” to the Claims and Defenses.

As outlined in the Petition, there are eight causes of action at issue in the litigation: (1)
invasion of privacy — intrusion upon seclusion; (2) invasion of privacy — public disclosure of
private facts; (3) violation of NRS Chapter 200, anti-doxxing; (4) negligence; (5) trespass;
(6) civil conspiracy; (7) aiding and abetting; and (8) declaratory relief. [See generally
Amended Complaint.] Information regarding John Doe’s identity is not relevant to any of
these claims, much less “highly relevant” as is required by Perry.

And importantly, the subpoenas are not intended to discover evidence relevant to
Schieve and Hartung’s claims. Rather, the entire purpose of the subpoenas was to “add a
necessary party in this case,” John Doe. [1 PA6S; see also 1 PA1l (stating that “each
subpoena seeks only one limited category of documents for the sole purpose of identifying
the unknown defendant”).] Accordingly, Schieve and Hartung’s own representations
demonstrate John Doe’s identity is not actually relevant to any of the claims and defenses,
much less “highly relevant” such that there would be a compelling justification for infringing
on John Doe’s First Amendment rights.

2. The Need for the Subpoenas Has Been Obviated by John Doe’s
Participation in the Litigation.

Schieve and Hartung got what they wanted, and it did not require infringing on John
Doe’s First Amendment rights. John Doe has appeared in the district court case and is
represented by counsel. He is now a part of the litigation. Discovery regarding John Doe’s
legal identity now serves no real purpose at all—except to interfere with John Doe’s right to

anonymously engage in political activity.

D. The Harm to John Doe’s First Amendment Right to Engage in Political Activity
Outweighs Any Interest Plaintiffs Have in Uncovering His Identity.
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As discussed in detail above, John Doe’s political activity and interest in remaining
anonymous while engaging in such activity are rooted in the First Amendment. As such,
discovery aimed at uncovering his identity impermissibly infringes on his constitutional right
to anonymous political activity. To the extent the Court believes that the two-part framework
discussed in Perry above applies solely to associational freedom claims, the Court should
apply the two-part test created by the court in Highfields Capital Mgmt., LP v. Doe, 385
F.Supp.2d 969 (N.D. Cal. 2005) and adopted by the United States District Court for the
District of Nevada in Fodor v. Doe, 2011 WL 1629572 (D. Nev. Apr. 27, 2011).

In Highfields, an investment fund management firm obtained a subpoena requiring the
host of an internet message board to reveal the identity of an anonymous defendant who had
posted parodic messages critical of the firm. /d. at 972. The anonymous defendant moved to
quash the subpoena. /d.

In granting the motion to quash, the court emphasized the First Amendment interests and
policies raised by the defendant “are of considerable potential significance. Indeed, they are
rooted in the First Amendment to the Constitution of the United States. What defendant seeks
to protect through his motion to quash is the right to express most effectively and
anonymously, without fear of expensive adverse consequences, his views about matters in
which many other members of the public are interested.” Id. at 974-75. The Highfields court
also found that enforcing a subpoena to unmask an anonymous defendant “poses a real threat
to chill protected comment on matters of interest to the public.” Id. at 980.

Under Highfields, a plaintiff must first establish “that there is a real evidentiary

basis for believing that the defendant has engaged in wrongful conduct that has caused real
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harm to the interests of the plaintiff that the laws the plaintiff has invoked were intended to
protect.” Highfields, 385 F.Supp.2d at 975. That evidence “must, if unrebutted, tend to
support a finding of each fact that is essential to a given cause of action. The court may not
enforce a subpoena if, under plaintiff’s showing, any essential fact or finding lacks the
requisite evidentiary support.” Id. at 976 (emphases in original).

If the plaintiff satisfies the first prong of the Highfields test, the court must then
“assess and compare the magnitude of the harms that would be caused to the competing
interests by a ruling in favor of plaintiff and a ruling in favor of defendant.” /d.; accord Fodor
v. Doe, 2011 WL 1629572 at *3-4.

1. Plaintiffs Fail Prong 1 of the Highfields Test.

Plaintiffs here cannot get past the first prong of the Highfields Test for all the reasons set
forth in John Doe’s Motion for Summary Judgment, which is incorporated in this Motion by
reference. Put simply, Plaintiffs have no evidence that John Doe acted tortiously.

2. Plaintiffs Fail Prong 2 of the Highfields Test.

As discussed above, if Plaintiffs produce competent evidence addressing all the
inferences of fact they would need to prove to prevail on their claims, the Court must next
weigh the harms that John Doe would suffer if the Investigator Defendants are required to
comply with the subpoena against the harms Plaintiffs would suffer if the Court Even if
Plaintiffs could adduce evidence “support a finding of each fact that is essential to a given
cause of action,” Highfields, 385 F.Supp.2d at 976, the constitutional harm John Doe would
suffer if the subpoenas were enforced heavily outweighs any harms Plaintiffs might

experience.
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In fact, Plaintiffs suffer no harm by permitting John Doe to proceed pseudonymously
because John Doe’s identity is not relevant to Plaintiffs’ causes of actions. By contrast,
disclosure irreparably harms John Doe. This is true for two obvious reasons.

First, as discussed above, the entire objective of Plaintiffs’ subpoenas and their motion
to compel is now moot because John Doe has appeared and answered. Thus, John Doe’s
continued anonymity does not harm Plaintiffs in the slightest.

Second, and most critically, John Doe’s First Amendment interest in anonymously
engaging in political activity would be irreparably harmed were Plaintiffs to use legal process
to obtain his identity.

Courts have repeatedly held that civil subpoenas seeking information regarding
anonymous individuals raise First Amendment concerns. As referenced above, in NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449, 462 (1958), the Supreme Court held that a
discovery order requiring the NAACP to disclose its membership list interfered with the First
Amendment’s freedom of assembly. Similarly, in NLRB v. Midland Daily News, 151 F.3d
472, 475 (6th Cir.1998), the Sixth Circuit declined on First Amendment grounds to enforce
a subpoena duces tecum issued by the National Labor Relations Board seeking to require a
newspaper publisher to disclose the identity of an anonymous advertiser. And in the
Highfields matter itself, the court ultimately granted the anonymous Doe defendant’s motion
to quash because “enforcing a subpoena in this kind of setting poses a real threat to chill
protected comment on matters of interest to the public.” Highfields, 385 F.Supp.2d at 980.

Similarly here, enforcing the subpoenas would have a profound chilling effect on
protected First Amendment activity. Were the Court to force the disclosure of John Doe’s

identity, it would effectively chill John Doe and any other similarly situated individual who
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has an interest in investigating and informing the public about the actions of the people they
voted into office.2
IV.CONCLUSION

John Doe enjoys the right to engage in anonymous political conduct. Regardless of
whether the Court assesses this matter through the lens of the test set out in Perry v.
Schwarzenegger or the test in Highfields Capital Management, LP v. Doe, the legal outcome
must be the same: the Court must issue an order protecting John Doe’s identity from
discovery. Anything less would chill and irreparably damage John Doe’s right to
anonymously engage in political conduct.

NRCP 26(c)(1) CERTIFICATION

Pursuant to NRCP 26(c)(1), the undersigned certifies that he has in good faith conferred
or attempted to confer with the other affected parties in an effort to resolve this dispute

without court action by taking the following actions:

20

21

22

23

24

25

26

27

2 Furthermore, Plaintiffs’ claims and their efforts to unmask John Doe have broadet
implications for the ability of individuals and entities to conduct legitimate investigations such
as the ones at issue in this matter, and the public’s ability to benefit from such investigations.
As an example, in personal injury cases, insurance companies routinely conduct “sub rosa’]
investigations (i.e., investigations that are conducted in secret) to determine whether a person|
is exaggerating or fabricating alleged injuries. These sorts of investigations are critical to
preventing insurance fraud and reducing insurance costs. Imagine, however, that every time an|
insurance company retains a private investigator to conduct sub rosa surveillance of a claimant,
that claimant files suit alleging invasion of privacy, stalking, and other claims like Plaintiffs
have here. This would strongly deter any reasonable insurance company from investigating
potential fraud, and lead to increased costs that would be passed on to consumers.
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1.

contain the social security number of any person.

On Tuesday, April 16, 2024, I telephoned counsel Plaintiffs, Adam Hosmer-Henner. I
left a voicemail. Mr. Hosmer-Henner returned my call and left a voicemail stating that
he would not be available until Thursday, April 18, 2024.

On Wednesday, April 17,2024, I emailed Mr. Hosmer-Henner asking if the parties could
agree to a protective order to protect John Doe’s identity and seeking a stay of the Court’s
May 9, 2023 order, directing Defendants McNeely and 5 Alpha Industries to reveal John
Doe’s identity. As of the filing of this Renewed Motion, Mr. Hosmer-Henner has yet to
respond. Thus, in an abundance of caution, I am filing this Renewed Motion. If the
parties can agree on a protective order, [ will withdraw this Renewed Motion.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document does not

DATED this 18th day of April 2024.
ASHCRAFT & BARR | LLP

/s/ Jeffrey F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
barrj@AshcraftBarr.com
9205 West Russell Road, Suite 240
Las Vegas, Nevada. 89148
Telephone: (702) 631.4755
Attorneys for Defendant John Do
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I hereby certify that on April 18, 2024, a true and correct copy of the foregoing
RENEWED MOTION FOR PROTECTIVE ORDER was electronically filed and served on

counsel through the Court’s electronic service system, unless service by another method is

stated or noted.

CERTIFICATE OF SERVICE

/s/ Jeffrey F. Barr

An Employee of Ashcraft & Barr | LLP
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Counsel for Plaintiffs
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual,
Dept. No.: 1
Plaintiffs, ept. No.: 15
v PLAINTIFFS’ OPPOSITION TO JOHN
DAVID MCNEELY, an individual, 5 DOE’S RENEWED MOTION FOR
ALPHA INDUSTRIES, LLC, a Nevada PROTECTIVE ORDER

limited-liability company, and DOES 1
through X and ROES 1 through X, inclusive,

Defendants.

Plaintiffs Hillary Schieve (“Schieve”) and Vaughn Hartung (“Hartung”) (collectively
“Plaintiffs”), by and through their counsel of record, submit this Opposition to John Doe’s Motion
for Protective Order (the “Motion”). This Opposition is based upon the following memorandum
of points and authorities, the papers and pleadings on file herein, and any oral argument
entertained by the Court.

//
//
//
//
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The self-professed tortfeasor and co-conspirator, “John Doe,” asks for an extraordinary
remedy — to keep his identity secret from Plaintiffs, the media, the public, and even from this
Court. Mot. 1.! There is no precedent for this request. Throughout John Doe’s entire Motion, there
is not a single authority where a party was permitted to litigate in such a fashion. The cases therein
primarily discuss whether a party can proceed using a pseudonym to keep his or her identity secret
from the public and the media. That is not a request made by John Doe and it should not be granted
as a partial compromise. The sole request here is to vitiate Plaintiffs’ due process rights by
preventing them from knowing who committed a tort against them, from deposing John Doe, from
cross-checking his testimony, or from engaging in any meaningful discovery whatsoever.

John Doe asserts that he has an absolute First Amendment right to remain anonymous
because his act of hiring a private investigator and use of GPS tracking devices was protected
speech. This is incorrect. “The right to speak and publish does not carry with it the unrestrained
right to gather information.” Zemel v. Rusk, 381 U.S. 1, 17,85 S. Ct. 1271, 1281, 14 L. Ed. 2d 179
(1965). Consistent with the United States Supreme Court’s holding in Zemel, the Ninth Circuit
has also held that “[n]o interest protected by the First Amendment is adversely affected by
permitting damages for intrusion to be enhanced by the fact of later publication of the information
that the publisher improperly acquired.” Dietemann v. Time, Inc., 449 F.2d 245, 250 (9th Cir.
1971). These cases represent the precedent that this Court can and must follow with respect to the
First Amendment analysis, which compel the rejection of Defendants’ First Amendment defenses
to the tort claims.

Although there are situations where First Amendment protections can block disclosure of

party identity, these occur almost invariably in the context of defamation cases by anonymous

! Neither John Doe nor Defendant McNeely has provided evidence or confirmed that whoever is
purporting to be John Doe and retained counsel in this action actually was the individual who
hired Defendant McNeely. This Court is in the uncomfortable position of being asked to resolve
a motion by an anonymous party essentially in the abstract. Plaintiffs are contemporaneously filing
a Motion to Strike with respect to John Doe’s procedural posture.
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internet speakers. Highfields Cap. Mgmt., L.P. v. Doe, 385 F. Supp. 2d 969, 974 (N.D. Cal. 2005).
When the sole conduct is protected speech, then the First Amendment considerations can be
balanced differently until the validity of the underlying defamation claim is established. Here,
John Doe, together with the McNeely Defendants, caused a GPS tracking device to be installed
on Plaintiffs’ vehicles. Not only have the privacy torts asserted by Plaintiffs already passed the
pleading stage, but also the conduct at issue is not protected. The First Amendment would not
allow John Doe’s identity to be concealed if he had ordered a private investigator to break into
Plaintiffs’ homes, and it does not allow him to remain anonymous for trespassing on Plaintiffs’
vehicles. Dietemann, 449 F.2d at 250.

At this stage, the question for the Court is whether John Doe can obstruct this case’s
progression by hiding his name from Plaintiffs and from the Court. Plaintiffs’ claims have already
demonstrated merit, surviving a motion to dismiss and proceeding to discovery. Order, May 4,
2023. Plaintiffs have further prevailed at the Supreme Court against Defendant McNeely’s attempt
to shield the identity of his client based on a trade secret privilege. Nevada Supreme Court Order,
April 15, 2024. This action was filed in December 2022, yet Defendants’ unsuccessful objections
have prevented progress and this latest attempt is intended to achieve further delay. This Court
should determine that John Doe is not properly before this Court to seek a protective order, that
John Doe unduly delayed seeking a protective order until after the McNeely Defendants’ attempt
to keep his identity secret failed, and that there is no basis to issue a protective order preventing
the disclosure of the identity of the client who hired the McNeely Defendants. Accordingly, the
Motion should be denied in its entirety.

II. LEGAL STANDARD

This is a discovery motion seeking to hide the identity of one of the defendants in this
action. “Discovery matters are within the district court's sound discretion.” Club Vista Fin. Servs.,
LLC v. Eighth Judicial Dist. Court, 128 Nev. 224, 228-29, 276 P.3d 246, 249 (2012). Parties are
entitled to obtain “discovery regarding any nonprivileged matter that is relevant to any party's
claims or defenses and proportional to the needs of the case.” NRCP 26(b)(1). NRCP 26(c)(1)

allows a “party or any person from whom discovery is sought may move for a protective order in
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the court where the action is pending” and the court may “for good cause, issue an order to protect
a party or person from annoyance, embarrassment, oppression, or undue burden or expense.”

John Doe’s Motion seeks a “protective order to protect John Doe from this litigation
unduly burdening his First Amendment right to anonymously engage in expressive political
conduct.” Mot. 5-6. Thus, the request is for an order preventing Plaintiffs from knowing who
committed a tort against them.

III. ARGUMENT

A. The Motion for Protective Order Is Untimely.

Nevada provides a remedy to parties whose personal information is sought in discovery.
NRCP 45(c)(2)(B) allows a “person claiming a proprietary interest in the subpoenaed documents,
information, tangible things, or premises to be inspected, may serve on the party or attorney
designated in the subpoena a written objection to inspecting, copying, testing, or sampling any or
all of the materials . . .” However, such an objection must be served “before the earlier of the time
specified for compliance or 14 days after the subpoena is served.” Id. On January 25, 2023, the
McNeely Defendants timely objected to the Subpoenas seeking the identity of John Doe. Mot. to
Compel 3.

John Doe tried to become a party to this action on May 5, 2023, by filing an Answer and
a Motion for Summary Judgment. But see Motion to Strike. Yet John Doe’s Motion for Protective
Order was not filed until May 24, 2023. As nineteen days elapsed between John Doe’s appearance
and Motion for Protective Order, John Doe failed to object to the Subpoenas even if the clock
began running from the date, he joined this action.

John Doe was not served with the Subpoenas, but he cannot contend that he was unaware
of them. This exact question was posed to John Doe’s counsel: “When was your client first aware
of the subpoena?” John Doe’s Motion for Stay (May 9, 2023). In his own filing, John Doe
concedes that “John Doe’s counsel did not answer these questions.” /d. Unilaterally appearing in
this case one day after the Court overruled the McNeely Defendants’ objections and ordered the
disclosure of John Doe’s identity is all the proof needed to sure that John Doe was well aware of

these proceedings and had the opportunity to object to the subpoena. By failing to timely object
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to the Subpoenas by February 6, 2023, and instead delaying until May 24, 2023, John Doe’s
objections to the Subpoenas and thus to the disclosure of his identity were forever waived. Timing
is even more important here as the McNeely Defendants’ objections and subsequent writ petition
delayed this matter by more than a year and John Doe should not be permitted to double that delay.
As before, John Doe’s Motion is untimely.

B. The Need for the Identity of John Doe and the Need for Discovery Is Not Moot.

John Doe argues that his participation in this case moots the need for discovery. Mot. 6.
Not so. The judicial authority is clear that concealing a party’s identity from the opposing party
results in significant prejudice. Doe No. 1 v. Wynn Resorts Ltd., No. 2:19-cv-01904-GMN-VCF,
2022 WL 3214651, at *3 (D. Nev. Aug. 9, 2022) (“Plaintiffs’ request to conceal their identities
from Steve Wynn, the named perpetrator, and other non-parties, will greatly prejudice the
defendants once discovery opens.”). When anonymity is granted, it is usually because the identity
of the party is known to the other party. Doe v. Mozer, No. 2:16-cv-00210-KJD-VCF, 2016 WL
3536857, at *1 (D. Nev. June 27, 2016) (“The Defendant knows the true identity of the Plaintiff,
as shown by Defendant’s subsequent filings using Plaintiff's name, and a pseudonym will not
affect Defendant's procedural or discovery efforts.”). The Subpoenas were not just served to add
“John Doe” to the case, but to begin to prosecute the case against this party in a full and fair
manner. It is not enough to have an unidentified defendant in this case who cannot be deposed.
John Doe must be named and must be subject to full discovery. Plaintiffs can have no confidence
that John Doe did what he says he did without further verification.

Furthermore, this is not a motion to seal or to redact. John Doe is not seeking to close this
case to the public and such a request would also not survive scrutiny. Instead, John Doe is seeking
to prevent Plaintiffs from knowing his identity. This is a radical request. As in Wynn Resorts, this
request would “greatly prejudice” the opposing parties. 2022 WL 3214651, * 3. If granted, the
Motion would prevent Plaintiffs from deposing John Doe, from serving third-party discovery
requests about John Doe, and even from verifying or cross-checking any other item of evidence
of discovery adduced in this case. There is no precedent within John Doe’s Motion that supports

this result.
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C. The First Amendment Does Not Authorize John Does’ Anonymity.

Nevada has not selected a definitive standard to apply to John Doe’s Motion and neither
have most other courts. In re Anonymous Online Speakers, 661 F.3d 1168, 1175 (9th Cir. 2011)
(“The many federal district and state courts that have dealt with this issue have employed a variety
of standards to benchmark whether an anonymous speaker's identity should be revealed.”).
Regardless of which test is selected, John Doe cannot satisfy it because he has no First Amendment
interest and Plaintiffs’ needs would outweigh that interest in any event.

First, Perry v. Schwarzenegger, 591 F.3d 1147, 1157 (9th Cir. 2010) involved a party in a
same-sex marriage suit in California trying to obtain internal campaign communications relating
to the campaign strategy and advertising of the proponents of a ballot proposition. Perry did not
involve anonymous speakers and rested on the importance of political association and political
expression. See In re Anonymous Online Speakers, 661 F.3d 1168 at 1174. But it did articulate a
test where John Doe would have to make a “prima facie case of arguable First Amendment
infringement” and then Plaintiffs would have to “demonstrate a sufficient need for the discovery
to counterbalance that infringement.” Perry, 591 F.3d at 1157.

Second, Highfields Cap. Mgmt., L.P. v. Doe, 385 F. Supp. 2d 969, 979 (N.D. Cal. 2005)
involved a defamation claim with “essentially no chance that these messages would be attributed
to Highfields Capital Management L.P., or that they would sully its reputation in any quarter that
might matter to it.” In the Highfields test, a party seeking to discover the identity of an anonymous
speaker must first persuade the court that there is a real evidentiary basis for believing that the
defendant has engaged in wrongful conduct that has caused real harm to the interests of the
plaintiff and then second, if the plaintiff makes this showing, the court must then assess and
compare the magnitude of the harms that would be caused to competing interests by ordering that
the defendant's identity be disclosed. /d.

Under either test John Doe does not establish a First Amendment interest or demonstrate
a reason he should prevail in a balancing analysis.

1. The First Amendment Is Not Implicated or Infringed.

The premise that individuals have an unchecked right to exercise their First Amendment
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rights whenever and however they please has been “vigorously and forthrightly rejected.” Lloyd
Corp., Ltd. v. Tanner, 407 U.S. 551, 568 (1972). Here, John Doe was not sued for criticizing
public officials or even for hiring a private investigator to gather information about public
officials. He was sued for the surreptitious installation and use of a GPS tracking device on
Plaintiffs’ private vehicles, which is recognized tortious conduct. Ringelberg v. Vanguard
Integrity Pros.-Nevada, Inc., No. 2:17-CV-01788-JAD-PAL, 2018 WL 6308737, at *8, 9 (D. Nev.
Dec. 3, 2018).

The Ninth Circuit in Diefemann has effectively foreclosed John Doe’s entire argument by
rejecting a First Amendment defense to newsmen who used subterfuge to gain entrance to the
plaintiff’s home wherein they photographed him and recorded his conversation. 449 F.2d at 245.
The Ninth Circuit held that “A rule forbidding the use of publication as an ingredient of damages
would deny to the injured plaintiff recovery for real harm done to him without any countervailing
benefit to the legitimate interest of the public in being informed. The same rule would encourage
conduct by news media that grossly offends ordinary men.” /d. John Doe has no way to distinguish
Dietemann or to disavow its applicability.

Individuals do “not generally have a First Amendment right to access private property for
expression.” Wright v. Incline Vill. Gen. Improvement Dist., 665 F.3d 1128, 1137 (9th Cir. 2011);
S.0.C,, Inc. v. Mirage Casino-Hotel, 117 Nev. 403,414, 23 P.3d 243, 250 (2001) (concluding that
“the district court did not err in making a preliminary finding that the sidewalks in question are
private property and therefore not subject to the reach of the First Amendment”). If political
protesters can be held liable for trespass without running afoul of the First Amendment, then John
Doe certainly should have to disclose his name so that civil litigation against him for much more
serious conduct can proceed. It is further immaterial whether John Doe trespassed directly to
install the GPS devices or merely conspired with the McNeely Defendants. “It is consistent with
the First Amendment to impose tort liability where, as here, the defendant personally directs the
activities of others such that he creates a foreseeable risk of injury to others.” Doe v. Mckesson,
No. 17-30864, 2023 WL 4044558, at *17, n. 12 (5th Cir. June 16, 2023) (considering situation

where the defendant allegedly “organized the protest such that he knew, or should have known,
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that violence would likely ensue. Doe says that Mckesson arranged for the protesters to meet in
front of the Baton Rouge police station, blocking entry to the station and access to the adjacent
streets” and further noting that “Doe failed to offer sufficient evidence to justify his proceeding
anonymously”).

John Doe advances a strawman argument that there is some sort of right to use a private
investigator for political purposes. Mot. 6-9. He argues that unmasking his identity would
“effectively chill John Doe and any other similarly situated individual who has an interest in
investigating and informing the public about the actions of the people they voted into office.” Mot.
16-17. Plaintiffs do not challenge the ability of a party to employ a private investigator to lawfully
investigate a politician or for any other purpose. But a private investigator cannot break into a
house to obtain information and he cannot surreptitiously install a GPS tracking device on a private
vehicle. The latter is expressly criminal in over twenty-six states, including Nevada as of July 1,
2023:

1. Except as otherwise provided in subsection 2, a person commits the crime
of unlawful installation of a mobile tracking device if the person knowingly installs,
conceals or otherwise places a mobile tracking device in or on the motor vehicle of
another person without the knowledge and consent of an owner or lessor of the
motor vehicle.

2. The provisions of subsection 1 do not apply to a law enforcement agency
that installs, conceals or otherwise places a mobile tracking device in or on a motor
vehicle in accordance with all applicable requirements of the United States
Constitution, the Nevada Constitution and the laws of this State.

3. A person who commits the crime of unlawful installation of a mobile
tracking device is guilty of:

(a) For the first offense, a misdemeanor.
(b) For the second offense, a gross misdemeanor.

(c) For the third or any subsequent offense, a category C felony and shall be
punished as provided in NRS 193.130.

4. As used in this section, “mobile tracking device” means any device that
permits a person to track the movement or location of another person or object
through the transmission of any signal, including, without limitation, a radio or
electronic signal.

NRS 200.930; see also Assemb. B. 356, 2023 Leg., 82d Sess. (Nev. 2023). Further, this Court has

already found that Plaintiffs have “satisfied the notice-pleading standards to state a claim for” an

invasion of privacy. May 4, 2023, Order at 5. Yet John Doe’s Motion does not ask for a
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determination about substantive liability, but instead about whether the private investigator and
the client can remain anonymous. For this purpose, John Doe still fails to cite to any favorable
authority to support anonymous political investigations.

Abandoning his earlier citations to four investigations of public officials in which the
private investigator was identified by name, John Doe relies solely on Tichinin v. City of Morgan
Hill, 99 Cal. Rptr. 661 (Ct. App. 2009). Tichinin, too, is an inapposite source that likewise
identifies the clients and investigators by name. /d. at 668 (explaining that, after “Vierra authorized
[his attorney, Tichinin] to hire a private investigator” to investigate whether the city manager and
city attorney were romantically involved, “Tichinin hired Mark Bell, a licensed private
investigator, to watch Tewes [the city manager] at an official conference he was planning to attend
in Huntington Beach,” and Bell “hired Brian Carey, who reserved a room” at the hotel Tewes
stayed in Huntington Beach “in order to conduct surveillance”). John Doe is not the only person
who has used a private investigator for political purposes, but based on his own authority appears
to be the only one who lacks the courage to identify himself.

Finally, it should be easier for an anonymous defendant, who is currently not subject to
discovery, or the penalties of perjury, to maintain a coherent story. Even in the early days, John
Doe has fallen at this hurdle and has advanced entirely inconsistent positions. To support his prior
Motion for Summary Judgment, John Doe argued that “I did not ask or authorize Mr. McNeely
and/or 5 Alpha Industries to place a tracking device on Mayor Schieve’s vehicle, nor did I ask or
authorize them to place a tracking device on Mr. Hartung’s vehicle” and that “I also have never
had access to any of the tracking information Mr. McNeeely and/or 5 Alpha Industries obtained.”
Mot. for Summary Judgment, Doe Decl. 4 12-13. If John Doe did not engage in these activities,
then what anonymous speech is he attempting to protect? Further, if his identity remains
anonymous then how can Plaintiffs challenge or rebut his assertions of innocence? Unlike any of
the anonymous speakers on the internet, John Doe does not admit to making any comments, any
publications, or engaging in any First Amendment activity. That he might have intended to

ultimately publish some other information is irrelevant as he is specifically denying that he
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authorized the collection of tracking data. Unlike the defamation cases, this case simply does not
turn on the issue of speech or its protections.
2. Campaign Finance Law Cuts Against a Right to Anonymity.

To the extent that John Doe claims to have been acting for political reasons, there is a very
strong possibility that he would have been required to disclose the payment to the McNeely
Defendants as a campaign contribution. See NRS 294A.362 (requiring the reporting of “goods and
services provided in kind for which money would otherwise have been paid”); NRS 294A.0075
(defining expenditures).

John Doe’s actions were taken during the election season and around the time of a potential
recall campaign related to Hartung and a mayoral election for Schieve. If he was acting on behalf
of a political action committee or for candidates opposing Schieve, then this campaign
contribution could be considered an in-kind contribution requiring disclosure. See, e.g., The Law
of a “Thing of Value, October 2019 Guidance from the Chair of the Federal Election
Commission.? The Federal Election Commission considers expenditures such as “opposition
research” to potentially be an in-kind contribution that could require disclosure by the contributor.
Given John Doe’s anonymity, Plaintiffs cannot establish with certainty at this stage that campaign
finance law would apply, but neither can John Doe rebut this possibility.

3. The First Amendment Does Not Outweigh Plaintiffs’ Interests.

Disclosure of anonymous speakers can be readily outweighed by competing interests. Wirt
v. Twitter, Inc., No. 21-MC-80166-JSC, 2021 WL 5919846, at *3 (N.D. Cal. Dec. 15, 2021)
(“Given the nature of the challenged speech, @Deus Abscondis’s central role in the alleged
events, and Dr. Wirt’s interest in redressing allegedly defamatory accusations against him,
@Deus_Abscondis’s right to engage in anonymous speech “give[s] way” to Dr. Wirt’s “need to

discover the speaker's identity in order to pursue [his] claim.”). Similarly, Plaintiffs need John

2 Available at: https://www.fec.gov/resources/cms-content/documents/2019-10-ELW-the-law-of-
a-thing-of-value.pdf.
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Doe’s identity to pursue their claims and complete discovery and any minimal First Amendment
privilege pales in comparison.

The identity of a defendant is relevant in this case. Plaintiffs need more than that a “client”
hired the McNeely Defendants as they still may need to seek a protective order depending on the
identity and motivations of this “client.” See, e.g., Farmland Partners Inc. v. Fortunae, No. 18-
cv-02351-KLM, 2020 WL 12575073, at *5 (D. Colo. May 18, 2020) (“The Court finds that Rota’s
identity and the identity of others allegedly involved in the “short and distort” scheme . . . are
clearly relevant to FPI's claims . . . Absent the ability to identify the alleged malefactors, [the
plaintiff] is left with no ability to vindicate its rights, and legal process is rendered meaningless.”).
John Doe cannot even introduce evidence that his First Amendment rights are even implicated.
Diamond Pleasanton Enter., Inc. v. City of Pleasanton, No. 12-cv-00254-WHO, 2015 WL 74946,
at *1 (N.D. Cal. Jan. 5, 2015) (“Absent extraordinary circumstances, witnesses do not testify
anonymously under our system of laws.”). Accordingly, this Court cannot find that John Doe has
a compelling interest in the First Amendment or his privacy because the Court has no competent
evidence on which to base that determination.

D. There is No Legal Basis to Permit John Doe to Conceal His Identity.

“Firmly embedded in the American judicial system is a presumption of openness in judicial
proceedings.” Doe No. 1 v. Wynn Resorts Ltd., No. 219CV01904GMNVCEF, 2022 WL 3214651,
at *3 (D. Nev. Aug. 9, 2022) (citing Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 569-
574 (1980)). NRCP 10(a) requires pleadings to “name all the parties” and NRCP 10(d) permits
the use of fictitious names for defendants but requires that when the true name is discovered, the
“pleader should promptly substitute the actual defendant for a fictitious party.”

There is a “default preference for openness” and parties are only allowed to use
pseudonyms in the “unusual case when nondisclosure of the party's identity is necessary ... to
protect a person from harassment, injury, ridicule or personal embarrassment.” Wynn Resorts Ltd.,
2022 WL 3214651, at *3 (quotations omitted). When a request for anonymity is made, a district
court must balance the “need for anonymity against the general presumption that parties’ identities

are public information and the risk of unfairness to the opposing party.” Id. (quotations omitted).
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Courts permit plaintiffs to use pseudonyms in three situations: “(1) when identification creates a
risk of retaliatory physical or mental harm; (2) when anonymity is necessary to preserve privacy
in a matter of sensitive and highly personal nature; and (3) when the anonymous party is compelled
to admit [his or her] intention to engage in illegal conduct, thereby risking criminal prosecution.”
Id. (quotations omitted). Here, John Doe never made a request to proceed under a pseudonym, he
simply jumped into the litigation assuming that he could do so, and burden all parties with
extensive motion practice. This is improper.

John Doe does not argue that he faces any risk of retaliatory physical or mental harm and
he does not argue that he risks criminal prosecution. John Doe, at most, alleges that he has some
interest in anonymous political speech. Mot. 16. This does not qualify as “sensitive and highly
personal” but for the purpose of this legal framework, John Doe’s arguments will be considered
as part of this prong. What is especially frustrating though is that filing this Motion anonymously,
John Doe prevents the discovery of evidence that entirely negates his current position. For
example, what if John Doe is a prominent individual who frequently publishes his political speech
for general consumption? At that point, what interest in privacy or anonymity would John Doe
seriously have? There could be any number of similar situations, including through discovery
about who was already aware that John Doe had hired the McNeely Defendants.

While minors, victims of sexual assault and harassment, and other protected classes facing
discrimination have been permitted to proceed anonymously, these are the exceptions rather than
the rule. Even in cases of sexual harassment, courts have rejected attempts by parties to proceed
anonymously. Wynn Resorts Ltd., 2022 WL 3214651, at *10. The court in Wynn Resorts
eloquently stated:

Allowing plaintiffs in general to proceed anonymously against famous perpetrators
in sexual harassment cases based on the perpetrator's identity, will also lower the
public's confidence in the courts. Considering the acts of the perpetrator, in contrast
to similarly situated sexual harassment plaintiffs, serves the public interests of
treating like cases alike and protecting open courts. The plaintiffs’ fear of
harassment, injury, ridicule or personal embarrassment in this case are equally
present for all similarly situated sexual harassment victims and is not extraordinary.
The plaintiffs’ interest in remaining anonymous is greatly outweighed by the
prejudice to the public. The plaintiffs have not met their burden regarding the
factors in the second situation.
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Id. at *9. John Doe may have a desire or a preference to remain anonymous, but this is not
sufficient given the “prejudice to the public.” Id.

E. The Identity of John Doe Remains Highly Relevant.

Obviously the identity of a defendant is relevant in this case. This is beyond cavil. Plaintiffs
need more than that a “client” hired the McNeely Defendants as they still may need to seek a
restraining order depending on the identity and motivations of this “client.” See, e.g., Farmland
Partners Inc. v. Fortunae, No. 18-CV-02351-KLM, 2020 WL 12575073, at *5 (D. Colo. May 18,
2020) (“The Court finds that Rotaas identity and the identity of others allegedly involved in the
“short and distort” scheme . . . are clearly relevant to FPI's claims . . . Absent the ability to identify
the alleged malefactors, [the plaintiff] is left with no ability to vindicate its rights, and legal process
is rendered meaningless.”).

Here, a nonexhaustive list of necessary discovery that would be barred or hampered by a
protective order would include depositions of the McNeely Defendants, a deposition of the John
Doe Defendant, discovery into the communications between the McNeely Defendants and the
John Doe Defendant, discovery into the publications of private information about Plaintiffs by all
Defendants, discovery into all of the information gathered by Defendants, and the provision of
proof of damages and harm suffered by Plaintiffs. Further, any evidence provided by John Doe

cannot be verified or cross-examined as other witnesses could not verify or contradict.

F. John Doe Cannot Demonstrate Anything to the Court Because He Is Not a
Proper Party.

“Absent extraordinary circumstances, witnesses do not testify anonymously under our
system of laws.” Diamond Pleasanton Enter., Inc. v. City of Pleasanton, No. 12-CV-00254-WHO,
2015 WL 74946, at *1 (N.D. Cal. Jan. 5, 2015); see also Doe v. Vill. of Deerfield, 819 F.3d 372,
37677 (7th Cir. 2016) (“We have repeatedly voiced our disfavor of parties proceeding
anonymously, as anonymous litigation runs contrary to the rights of the public to have open
judicial proceedings and to know who is using court facilities and procedures funded by public
taxes.”). In similar circumstances, courts have roundly rejected attempts to rely on anonymous

evidence. For instance, the Central District of California considered a situation where a plaintiff
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offered “three anonymous declarations from purported friends of plaintiff” but neither “the Court
nor defendants can identify the person offering the declaration.” Doe v. Los Angeles Unified Sch.
Dist., No. 216CV00305CASJEMX, 2017 WL 797152, at *§-9 (C.D. Cal. Feb. 27, 2017). The
court could “discern no basis for the admission and consideration of anonymous witness
declarations.” Id. “Without any record whatsoever of a witness's identity or their signature, a
declarant cannot be held to their statements under ‘penalty of perjury.”” Id. (citations omitted).
Thus, the court declined “to consider the anonymous declarations offered in support of plaintiff's
opposition.” /d. Similarly, another case held that “Defendants’ anonymous unsworn statements
will not be considered.” Williams v. D'Argent Franchising, L.L.C., No. 1:20-CV-01501, 2023 WL
3059192, at *13-14 (W.D. La. Apr. 24, 2023) (holding that the “lack of a signatory for a
declaration prevents any person or entity from being held to the statements within under penalty
of perjury”). Plaintiffs have not found any authority where a party has not only been permitted to
proceed anonymously — using a pseudonym or having the record sealed — but also been able to
completely conceal their identity from the opposing party.

This Court cannot find that John Doe has a compelling interest in his privacy because the
Court has no competent evidence on which to base that determination. John Doe has not submitted
a declaration or other admissible evidence to the Court. He was not served with process and has
not been verified to even be who he claims to be. Accordingly, any determination would
effectively be an advisory opinion as to any defendant who approached the fact pattern identified
by John Doe. John Doe has not established any right or standing to participate in this lawsuit or
to resist discovery.
IV.  CONCLUSION

For all of the foregoing reasons, this Court should deny John Doe’s Motion for

Protective Order in its entirety and determine 1) that John Doe is not properly before this Court to
seek a protective order, (2) that John Doe unduly delayed seeking a protective order until after the
McNeely Defendants’ attempt to keep his identity secret failed, and (3) that there is no basis to
issue a protective order preventing the disclosure of the identity of the client who hired the

McNeely Defendants.
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
DATED: May 2, 2024.
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO

LLP and that on May 2, 2024, I electronically filed the foregoing with the Clerk of the Court by

using the e-flex filing system which served all parties of record electronically:

Ryan T. Gormley

Brittany M. Llewellyn

Stephanie J. Glantz

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Attorneys for the McNeely Defendants

Jeffrey F. Barr

Ashcraft & Barr

9205 West Russell Road, Suite 240
Las Vegas, Nevada 89148
Attorneys for John Doe

/s/ Adam Hosmer-Henner
An employee of McDonald Carano LLP
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,
VS.

DAVID MCNEELY, an individual, 5 ALPHA
INDUSTRIES, LLC, a Nevada limited-liability
company, and DOES 1 through X and ROES 1
through X, inclusive,

Defendants.

DEFENDANT JOHN DOE’S REPLY
IN SUPPORT OF MOTION FOR PROTECTIVE ORDER

Defendant John Doe hereby submits this Reply in support of his motion for an order protecting
against the disclosure of his true name and identity in this litigation (“the Motion”). This Reply is
supported by the attached memorandum of points and authorities, the papers and pleadings on file in
this matter, and any argument permitted by the Court.

POINTS AND AUTHORITIES

I. INTRODUCTION

This is a matter of a citizen employing common, lawful efforts to hold elected officials
accountable. John Doe hired a private investigator to investigate Plaintiffs, his elected officials. This
is merely political activity within the confines of John Doe’s First Amendment rights. Plaintiffs,

however, ignore this fact. Moreover, Plaintiffs do not even attempt to proffer any evidence of
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wrongdoing--no documents, no declaration, nothing.

As elected officials, Plaintiffs enjoy an office that gives significant political power and
influence. It is undisputed that John Doe’s motives in investigating Schieve, and his hiring of a private
investigator investigate them, were political. Such political investigations of government officials is
protected by the First Amendment, as is the right to engage in such conduct anonymously. At times,
anonymity is of paramount importance in such endeavors to avoid acts of political- or government-
driven retribution. As explained in the Motion and below, such is the case here.

Plaintiffs bring particular claims in this action, each of which rely on allegations of particular
alleged conduct to support particular theories of liability. John Doe’s identity is relevant (let alone,
highly relevant) to none of those theories. Plaintiffs do not even attempt to argue otherwise, resorting
instead to vague assertions that they may need that information for unspecified legal maneuvers later.
Therefore, Plaintiffs remain devoid of any legally legitimate need to discover John Doe’s identity.
Accordingly, the Court should grant John Doe a protective order that precludes Plaintiffs from
unmasking him.

II. STATEMENT RELEVANT FACTS

John Doe relies on and incorporates here all factual and procedural allegations contained in its
previously-filed pleadings.
III. ARGUMENT

A. The Motion is Timely, as It Complied with the Court’s Express Deadline.

Plaintiffs’ assertion that the request for a protective order is untimely completely ignores that
the Court explicitly ordered the request to be filed when John Doe filed it—by May 24, 2023. See
[May 10, 2023 Order, p. 4:12—17]. In that Order, the Court expressly stated that “Defendant John Doe
waives his ability to seek protection if he fails to file a motion on or before May 24, 2023.” [Id. p.
4:16-17] (emphasis added). Given that order, default timing in Rule 45 in inapposite, and the Motion
remains timely.

B. Discovery Into John Doe’s Identity Is Moot

Discovery of John Doe’s identity remains moot. The goal of the subpoenas was—by Plaintiffs’

own reckoning—narrowly focused on bringing John Doe into the litigation. Doe is now participating.
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Plaintiffs need no “further verification” [Opp., p. 5:20] of John Doe’s declaration when it is in lockstep
with the information Plaintiffs already have from the Sparks Police Department reports about
McNeely’s statements and Sparks PD’s own investigation.

In addition, Plaintiffs still have not sufficiently articulated why John Doe cannot be deposed —
certainly it will add some layers of procedure, but John Doe can be deposed while still preserving
anonymity (to the extent that he is even properly a defendant). Put simply, the need to discovery John
Doe’s identity is now moot with his appearance in the case.

C. John Doe Did Nothing Unlawful.

Plaintiffs have never established that John Doe is liable in tort or guilty of a crime, although
the Opposition incorrectly presumes so. Indeed, the whole Opposition is premised on this errant
presumption.

All John Doe did was to hire a private investigation. This is undisputably not illegal, or even
tortious. Plaintiffs’ errant central argument relies on the idea that John Doe has engaged in unlawful
conduct, yet Plaintiffs admit that nothing John Doe, McNeely, and/or 5 Alpha Industries did was
illegal. In other words, tracking a public official’s vehicle on public roads was not illegal in Nevada
at any relevant time.! See also Quinnv. Thomas, 2010 WL 3036828 (D. Nev. Jul. 28, 2010) (holding
that surveillance “on activities of the [p]laintiff which could have been seen or heard by any passerby”
did not offend the complainant’s privacy interests).

Therefore, Plaintiffs’ argument that John Doe did something unlawful here reduces to an
attempt to apply future legislation to past conduct, which offends fundamental notions of the law. See
Collins v. Youngblood, 497 U.S. 37, 38 (1990) (“Legislatures may not retroactively alter the definition
of crimes or increase the punishment for criminal acts.”); Eureka Cnty. Bank Habeas Corpus Cases,
35 Nev. 80, 126 P. 655, 661 (1912) (“Under the provision of the Constitution prohibiting ex post facto
laws and granting to all persons the equal protection of the law, the Legislature itself cannot make any
act punishable which was not so by law at the time it was committed.”)

Moreover, contrary to Plaintiffs’ suggestion, no defendant has done, nor is alleged to have

1 NRS 200.930 only became law in 2023. The conduct in this case allegedly occurred prior to its
enactment.
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done, anything violent, and Plaintiff’s repeated implications to the contrary are mere hyperbole.
Rather, the activities alleged in this case amount only to a private citizen’s investigation into
allegations of misconduct for political purposes, implicating only peaceable political activity the First
Amendment protects. See also Highfields Cap. Mgmt., L.P. v. Doe, 385 F. Supp. 2d 969, 980 (N.D.
Cal. 2005) (noting “a subpoena [to unmask anonymous parties] poses a real threat to chill protected
comment on matters of interest to the public”). AFL-CIO v. FEC, 333 F.3d 168, 175 (D.C. Cir. 2003)
(“The Supreme Court has long recognized that compelled disclosure of political affiliations and
activities can impose just as substantial a burden on First Amendment rights as can direct regulation.”)

Indeed, Plaintiffs’ maneuver is of particular note in this case because it embodies the exact
type of attempt at retribution that John Doe rightly fears, thus warranting his anonymity. See MciIntyre
v. Ohio Elections Comm'n, 514 U.S. 334, 341-342 (1995) (recognizing that anonymity for fear of
official retaliation implicates First Amendment concerns and protections). Thus, allowing that
legislation to now govern this action would not only violate traditional prohibitions on ex post facto
application of new law, it would also co-opt the Court into Plaintiffs’ revenge play.

D. The Law Favors John Doe’s First Amendment Interests in Remaining Anonvmous2

The parties appear to agree that the Perry or Highfields tests governs this issue.3

Applying those standards, John Doe has shown a prima facie First Amendment interest in
remaining anonymous. See Mot., 2:8-3:17, 5:4-8:19.

Plaintiffs’ only response on this point relies on a misunderstanding of the import of the facts.
Plaintiffs assert that John Doe has been inconsistent in his position because he has said that neither
instructed McNeely to place a tracking device on any vehicle nor had access to the tracking data.

Plaintiffs use these facts to feebly ask, “If John Doe did not engage in these activities, then what

2 Plaintiffs’ assertion that John Doe is somehow “abandoning” previously-cited cases [Opp. 9:4] is
in error. In the opening paragraph of this Renewed Motion, John Doe incorporated by reference the
previous Motion for Protective Order. Plaintiffs chose not to address those cases in their Opposition.

3 Plaintiffs’ Opposition also discusses a more general legal proposition that there is “a presumption of
openness in judicial proceedings” citing Doe No. I v. Wynn Resorts Ltd., No. 219CV01904GMNVCEF,
2022 WL 3214651 (D. Nev. Aug. 9, 2022). Wynn Resorts, however, did not involve a First
Amendment issue, making Wynn, and Plaintiffs’ argument relying on it, inapposite, particularly in
light of the Perry and Highfields standards that specifically do govern First Amendment questions.
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anonymous speech is he attempting to protect?” Opp. 9:22-23. That argument misses the forest
through the trees: John Doe’s interest in anonymity, and the First Amendment protection he needs,
does not lie in the specific method of tracking Plaintiffs. Rather, as the Motion explains his interest
lies in his acts of investigation of Plaintiffs for the political purpose of determining whether they had
engaged in wrongdoing. Plaintiffs do not attempt to rebut that John Doe has that interest.

As such, under either potentially applicable legal standard—the Perry test or the Highfields
test (which requires plaintiffs showing first)}—Plaintiff must establish a need for John Doe’s identity
that outweighs his First Amendment interest.

And, under each standard, Plaintiffs bear a significant burden. See Perry, 591 F.3d at 1160 (9th
Cir. 2010) (“The question is therefore whether the party seeking the discovery has demonstrated an
interest in obtaining the disclosures it seeks ... which is sufficient to justify the deterrent effect ... on
the free exercise ... of [the] constitutionally protected right of association.”) (emphasis added) (internal
quotations omitted); Highfields , 385 F. Supp. 2d at 975 (“Thus, the plaintiff must adduce competent
evidence—and the evidence plaintiff adduces must address a// of the inferences of fact that plaintiff
would need to prove in order to prevail under at least one of the causes of action plaintiff asserts.”
(emphasis in original)).

Plaintiffs make no serious attempt to satisfy their burden. Plaintiffs produce no evidence
whatsoever—no declarations, no documents, nothing. Instead—to address their significant
evidentiary burden—they note two inconsequential facts and rely on their inadequate briefing earlier
in this case. In this argument, Plaintiffs point to evidence that (1) John Doe hired McNeely (2) to
investigate Plaintiffs. Neither of those acts are tortious, nor do they serve to satisfy even a single
element of any of Plaintiffs’ claims. Beyond those basic, mundane facts, Plaintiffs only point to their
deficient previous briefing to support their claim they have met their evidentiary burdens. As the
Highfields court puts it, “It is not enough for a plaintiff simply to plead and pray,” and yet this is

exactly what Plaintiffs Opposition does.%

4 Plaintiffs utter lack of evidence also distinguishes this case from Plaintiffs’ citation to Wirt v. Twitter,
Inc., No. 21-MC-80166-JSC, 2021 WL 5919846 (N.D. Cal. Dec. 15, 2021)). In stark contrast to this
case, the Wirt court considered several pieces of evidence the plaintiff presented, concluding that they
constituted “competent evidence to support an inference that [defendant] acted with negligence as to
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E. John Doe’s Identity Is not Highly Relevant to the Claims or Defenses in this Case.

As discussed in the Motion, John Doe’s identity is irrelevant to any of Plaintiffs’ claims.
Plaintiffs’ argument in opposition appears to be not that John Doe’s identity is relevant to their claims,
but rather that “they still may need to seek a protective order depending on the identity and motivations
of this ‘client.”” Opp. 9:11-13. Plaintiffs do not indicate against what they may need to seek protection
from, and their lack of any attempt to explain why John Doe’s identity is relevant to any of their claims
suggests that Plaintiffs seek that information to enable a fishing expedition to see what harmful
information about John Doe, entirely independent from Plaintiffs’ claims, may turn up.

Indeed, as the request for his identity remains detached from any relevance to any claim or
defense in this case; and given that Plaintiffs do know that John Doe’s motives in investigating
Plaintiffs were political in nature, John Doe can only reach the single remaining conclusion—that
Plaintiffs’ seek to use his identity to exact political or government retribution on him—the very reason
John Doe entered this case anonymously in the first place and the very reason his conduct is protected
under the First Amendment. A vague assertion that Plaintiffs need to know his identity for unspecified
reasons of seeking some unspecified protective order cannot reasonably override John Doe’s interest
in anonymity.

/11
/11
/11

the truth or falsity” of the defendant’s statement raising a defamation claim. See id. at *2. Here,
Plaintiffs produce NO evidence whatsoever—only claims and allegations.
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IVv.

CONCLUSION

Fore the foregoing reasons and those stated in the Motion, the Court should grant John Doe’s

Motion for Protective Order.

Respectfully submitted this 10th day of May 2024.

ASHCRAFT & BARR LLP

By:  /s/Jeffrev F. Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
ALICIA R. ASHCRAFT, ESQ.
Nevada Bar No. 6890
9205 W. Russell Road, STE 240
Las Vegas, Nevada 89148
Telephone: 702.631.4755
Facsimile: 702.631.4755

Attorneys for Defendant John Doe
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the Social

Security Number of any person.

DATED: May 10, 2024. ASHCRAFT & BARR LLP

By:  /s/Jeffrey F. Barr

JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269

ALICIA R. ASHCRAFT, ESQ.
Nevada Bar No. 6890

9205 W. Russell Road, STE 240
Las Vegas, Nevada 89148
Telephone: 702.631.4755
Facsimile: 702.631.4755

Attorneys for Defendant John Doe
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Ashcraft & Barr LLP and

that on May 10, 2024, I electronically filed the foregoing with the Clerk of the Court by using the e-

flex filing system which served all parties of record electronically.

/s/Jeffrey F. Barr

An Employee of Ashcraft & Barr LLP
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, et al.,
Plaintiffs,
VS. Case No. CV22-02015
DAVID McNEELY, an individual, et al., Dept. No. 15
Defendants. /

RECOMMENDATION FOR ORDER

This case involves an issue over whether am unidentified individual may participate in this
litigation as an anonymous Defendant, herein referred to as “John Doe.” Previously, the Court
granted leave for Plaintiffs Hillary Schieve and Vaughn Hartung to proceed with “early discovery for
the limited purpose of identifying the ‘Doe’ defendant(s).” Plaintiffs served Defendants David
McNeely and 5 Alpha Industries, LLC (“5 Alpha”)! with subpoenas duces tecum directing each
Defendant to do the following:

Produce documents, including but not limited to engagement agreements, contracts,

invoices, or payments, sufficient to identify each and every individual or entity that

hired David McNeely and/or 5 Alpha Industries, LLC to conduct surveillance upon

Hillary Schieve, to track Hillary Schieve’s location, or to take any other action with

respect to Hillary Schieve.

Defendants objected to the subpoenas, which led to the filing of a motion to compel by Plaintiffs and

' Defendant McNeely is a private investigator and 5 Alpha is his business.
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a countermotion for protective order by Defendants. Defendants also filed a motion to dismiss
specified claims for relief and remedies sought by Plaintiffs.

In a Recommendation for Order entered on March 15, 2023, the Discovery Commissioner
determined that the information sought by Plaintiffs is discoverable under NRCP 26(b)(1). In
reaching that conclusion, the Discovery Commissioner specifically found that Defendants had not
demonstrated that the information sought by Plaintiffs is protected under NRS 49.325 or NRS
648.200. He also determined that Defendants had not demonstrated good cause for the issuance of
an order under NRCP 26(c) allowing them to withhold or delay disclosure of that information.
Defendants subsequently objected to that recommendation.

In an order entered on May 4, 2023, the Court denied Defendants’ objection to the
recommendation and adopted that decision in its entirety. It directed Defendants to produce the
documents encompassed by the subpoenas no later than May 12, 2023. The Court also addressed
the pending motion to dismiss. It found that Plaintiffs’ amended complaint satisfied the notice-
pleading standards to state a claim for Invasion of Privacy—Public Disclosure of Private Facts (i.e.,
second claim for relief). However, it also found that Defendants were entitled to an order dismissing
the third, fourth, and eighth claims for relief from the amended complaint. On May 5, 2023, John
Doe anonymously filed his answer to the amended complaint. Defendants McNeely and 5 Alpha
filed their answer to the amended complaint on May 18, 2023.

On May 10, 2023, Plaintiffs and Defendants McNeely and 5 Alpha filed a stipulation staying
compliance with the Court’s deadline for producing documents sought through Plaintiffs’ subpoenas,
based upon Defendants’ representation that they intended to seek appellate review of the Court’s
discovery order. In an order entered on that same date, the Court approved the parties’ stipulation.
The Court also found that John Doe “has made an appearance and is now a party to this action,”
and it ruled that John Doe would waive any argument to prevent disclosure of his identity unless he

filed a motion in that regard no later than May 24, 2023.2

2 The ruling regarding a motion to prevent disclosure of John Doe’s identity arose out of an earlier motion to stay
and a renewed motion to stay filed by John Doe.
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On May 12, 2023, Defendants McNeely and 5 Alpha filed a Petition for Writ of Prohibition or
Mandamus with the Nevada Supreme Court. On May 19, 2023, John Doe filed Proposed Amicus
Curiae John Doe’s Motion for Leave to File NRAP 26.1 Disclosure Under Seal with the appellate
court, which included a proposed amicus brief supporting the petition.> On May 24, 2023, John Doe
filed Defendant John Doe’s Motion for Protective Order with this Court, in which he sought an order
preventing the disclosure of his true name and identity in this litigation. The motion for protective
order was fully briefed and submitted, and it was referred to the Discovery Commissioner in an order
entered on July 11, 2023. Subsequently, however, the parties agreed to stay all discovery
proceedings in this action until completion of the appellate proceeding, and the Court approved that
stipulation on November 15, 2023.

On April 15, 2024, the Nevada Supreme Court entered its Order Denying Petition for Writ of
Mandamus or Prohibition. Our high court declined to entertain the writ petition because “Nevada
does not recognize any privilege between private investigators and their clients,” the district court
has statutory authority to compel private investigators to disclose information subject to NRS
648.200(1), and “a single client’s identity does not fall within the definition of a trade secret.”
Although John Doe’s amicus brief raised additional issues, our high court declined to consider those
arguments, “as the district court has yet to hear and decide Doe’s arguments on the merits.”

On April 18, 2024, John Doe filed his Renewed Motion for Protective Order, in which he
seeks an order preventing the disclosure of his true name and identity in this litigation. Plaintiffs’
Opposition to John Doe’s Renewed Motion for Protective Order was filed by Plaintiffs on May 2,
2024. Defendant John Doe’s Reply in Support of Motion for Protective Order was filed by John Doe
on May 10, 2024, and this motion was submitted for decision on that same date. This motion was

referred to the Discovery Commissioner in an order entered on May 14, 2024.

3 In an order entered on June 1, 2023, the appellate court observed that John Doe had not filed a motion for
leave to file an amicus brief pursuant to NRAP 29(c). However, it also observed that “it appears that John Doe is already a
real party in interest to this appeal and does not need to appear in the role of amicus curiae.” It therefore directed the clerk
of the court to add John Doe as a petitioner and to file the proposed amicus brief as a supplement to the petition filed by
Defendants McNeely and 5 Alpha.
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A. Impact of John Doe’s Appearance

As an initial matter, John Doe argues that Plaintiffs no longer have any need to discover his
identity. He states that “Plaintiffs sought discovery regarding John Doe’s identity for the sole
purpose of serving him with process.” John Doe explains that he has now filed an answer, and that
“[h]e is participating in this case, and counsel can accept service on his behalf.” He therefore
maintains that “the purpose and need for the Disclosure Order has been obviated.”

John Doe’s argument is not compelling. While he is correct that Plaintiffs previously stated in
their motion to compel that “the Subpoena is purposefully limited to obtain only the information
required to add a necessary party in this case,” his argument overlooks other statements from that
motion explaining why they need his identity:

Here, unless the identity of the client is disclosed, Schieve would be effectively

prevented from pursuing her claims against this party. Schieve’s need for the identity

of the client is not an ancillary or merely helpful piece of information. Instead, it is one

of if not the fundamental factual issue in this case and without which the claims could

not proceed against a key defendant. Even if the Court were to agree that the identity

is a trade secret, disclosure should still be compelled to avoid a manifest injustice.
Accordingly, in their opposition to the current motion for protective order, Plaintiffs state that “[t]he
Subpoenas were not just served to add ‘John Doe’ to the case, but to begin to prosecute the case
against this party in a full and fair manner.” They also emphasize that the protective order sought by
John Doe would significantly impair their discovery efforts in this case.*

John Doe’s anonymous answer simply denies the material allegations of Plaintiffs’ amended
complaint, asserts multiple affirmative defenses, and denies that Plaintiffs are entitled to any relief.

That filing does not in any way negate Plaintiffs’ need to know his identity; indeed, it prevents or

significantly impedes Plaintiffs’ ability to conduct discovery regarding the basis for his denials and

4 In that regard, Plaintiffs state as follows:

Here, a nonexhaustive list of necessary discovery that would be barred or hampered by a protective
order would include depositions of the McNeely Defendants, a deposition of the John Doe Defendant,
discovery into the communications between the McNeely Defendants and the John Doe Defendant,
discovery into the publications of private information about Plaintiffs by all Defendants, discovery into all
of the information gathered by Defendants, and the provision of proof of damages and harm suffered by
Plaintiffs. Further, any evidence provided by John Doe cannot be verified or cross-examined as other
witnesses could not verify or contradict.
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affirmative defenses. For example, Plaintiffs allege that Defendants, including John Doe, are
responsible for the publication of private information about Plaintiffs. John Doe denies those
allegations, but his anonymity would preclude them from ever being able to confirm that he was
responsible, in whole or in part, for that publication. Similarly, John Doe states the following two
affirmative defenses:

(a) “Plaintiffs’ claims are barred, all or in part, because the damages sustained by

Plaintiffs, if any, were caused by third parties over whom Defendant has no control.”

(b) “Defendant was without knowledge of the acts giving rise to, and could not have

averted, the damages, if any, alleged by Plaintiffs.”

Without knowing John Doe’s identity, Plaintiffs’ ability to obtain discovery concerning these
affirmative defenses is substantially impaired. They cannot fully explore the nature and extent of the
relationship between John Doe and the referenced third parties, nor can they fully explore the extent
of his knowledge of the alleged unlawful acts.

Significantly, Plaintiffs seek an award of punitive damages in connection with their first,
second, fifth, sixth, and seventh claims for relief. In that regard, information about certain other
misconduct involving John Doe would be relevant for purposes of NRCP 26(b)(1).° Punitive
damages generally may be imposed when plaintiff proves by clear and convincing evidence that
defendant has been guilty of oppression, fraud, or malice, express or implied. NRS 42.005(1)
(2023); see also id. 42.001 (definitions of key terms relating to punitive damages). In assessing
punitive damages, the degree of reprehensibility concerning defendant’s conduct is one factor to be

considered, and repeated misconduct is relevant to that factor. Wyeth v. Rowatt, 126 Nev. 446,

474-75, 244 P.3d 765, 784-85 (2010). If John Doe has engaged in improper conduct that could

5 Under NRCP 26(b)(1), “[p]arties may obtain discovery regarding any nonprivileged matter that is relevant to any
party’s claims or defenses and proportional to the needs of the case.” Although John Doe maintains that his identity is not
relevant to any claims or defenses in this action, his identity is arguably needed to obtain relevant discovery. In that
regard, the drafters of the analogous federal rule of civil procedure explicitly recognized that “[a] variety of types of
information not directly pertinent to the incident in suit could be relevant to the claims or defenses raised in a given action.”
Fed. R. Civ. P. 26(b)(1) advisory committee’s note to 2000 amendments. This would include, for example, “information
that could be used to impeach a likely witness.” 1d.; see also Diamond Pleasanton Enter., Inc. v. City of Pleasanton, No.
12-cv-00254-WHO, 2015 WL 74946, at *1 (N.D. Cal. Jan. 5, 2015) (“[a]bsent extraordinary circumstances, witnesses do
not testify anonymously under our system of laws”). Although a party’s identity is needed to obtain discovery in various
contexts, that need is especially clear in connection with a claim for punitive damages, as explained in the text.
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support an award of punitive damages, the extent to which he has engaged in that conduct with

other individuals arguably would be relevant to the claim for punitive damages. See BMW of N. Am.,

Inc. v. Gore, 517 U.S. 559, 576-77 (1996) (noting that “evidence that a defendant has repeatedly
engaged in prohibited conduct while knowing or suspecting that it was unlawful would provide
relevant support for an argument that strong medicine is required to cure the defendant’s disrespect
for the law,” and that “repeated misconduct is more reprehensible than an individual instance of
malfeasance”). Even lawful out-of-state conduct may be probative “when it demonstrates the
deliberateness and culpability of the defendant’s action in the State where it is tortious.” State Farm

Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422 (2003). Without knowing John Doe’s identity,

Plaintiffs are effectively precluded from conducting discovery regarding reprehensibility.®

The fact that Plaintiffs can serve John Doe through his counsel of record does not sufficiently
address the difficulties they will confront if he remains anonymous. Arguably, his having counsel will
allow Plaintiffs to serve their discovery requests on John Doe more easily than if he were proceeding
as a self-represented party. But the desire to ease service of discovery papers on John Doe was
not the primary impetus for Plaintiffs’ motion to compel or the Court’s disclosure order. Again, at this
point in the process, Plaintiffs seek John Doe’s identity primarily so that they can conduct full and fair
discovery concerning the claims and defenses in this action.” The presence of counsel acting on
behalf of John Doe does not improve their ability to obtain discovery from him.

John Doe also asserts that Plaintiffs no longer need his identity because he is “participating”
in this action, but that statement is misleading. Since the filing of his anonymous answer on May 5,
2023, John Doe’s participation has largely consisted of filing a motion for summary judgment,®

motions to stay enforcement of the Court’s disclosure order, an amicus brief (or supplemental

6 While John Doe might seek to assure Plaintiffs and the Court that he has never engaged in conduct that might
be relevant to an analysis of reprehensibility, the Court notes that any such assurance would necessarily be made
anonymously, which would effectively preclude Plaintiffs from determining the truth and accuracy of that assurance. Under
the circumstances presented here, anonymous declarations—which inherently prevent investigation and cross-
examination—are entitled to little or no weight.

7 Plaintiffs also observe that, depending upon the identity of John Doe, they might decide to seek additional relief.

8 Significantly, the motion for summary judgment is supported by a Declaration of John Doe. Of course, without
knowing his identity, Plaintiffs cannot verify or cross-examine any of the statements made therein.
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petition) urging the supreme court to overturn the Court’s disclosure order, motions for protective
orders that essentially seek to vacate the disclosure order, and a stipulation to stay discovery.
Whatever their merits, these filings have done nothing to address Plaintiffs’ concerns about their
inability to conduct full and fair discovery concerning the claims and defenses in this case. Although
the parties’ joint case conference report states that John Doe will make his NRCP 16.1(a)(1) initial
disclosures by May 24, 2023, his counsel subsequently informed Plaintiffs’ counsel that “John Doe
will not disclose or make documents available for inspection pending the resolution of the motion for
a protective order, as such documents either contain or could lead to the discovery of identifying
information regarding John Doe.” Moreover, while Plaintiffs have been prevented from obtaining
discovery from or pertaining to John Doe, he has sought to obtain certain “reports regarding Plaintiff
Hillary Schieve” and “recordings of any interviews with Plaintiff Hillary Schieve” from the Sparks
Police Department. The record shows that John Doe’s participation thus far has nothing to do with
addressing the impact that his proceeding anonymously will have on Plaintiffs’ ability to conduct full
and fair discovery. Rather, he is participating only to the extent he chooses to do so and only to
obtain relief that will benefit his position. Therefore, the Court finds that John Doe’s filing of an
answer, retention of counsel, and participation in this action do not moot the dispute over whether
his identity must be disclosed.

B. Request to Proceed Anonymously in Civil Actions

No Nevada statute or rule of civil procedure directly addresses the process that must be
followed when a party wishes to proceed anonymously in a civil action, or the circumstances when a
party should be permitted to do so. In fact, “parties to a lawsuit must typically openly identify
themselves in their pleadings to protect the public’s legitimate interest in knowing all of the facts

involved, including the identities of the parties.” United States v. Microsoft Corp., 56 F.3d 1448,

1463 (D.C. Cir. 1995) (cleaned up); Doe No. 1 v. Wynn Resorts Ltd., No. 2:19-cv-01904-GMN-VCF,

2022 WL 3214651, at *3 (D. Nev. Aug. 9, 2022) (“[flirmly embedded in the American judicial system

is a presumption of openness in judicial proceedings”). The public has a common-law right of
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access to judicial records, Howard v. State, 128 Nev. 736, 741-42, 291 P.3d 137, 141 (2012)

(quoting Nixon v. Warner Commc'ns, Inc., 435 U.S. 589, 597 (1978)), and allowing a party to litigate

anonymously undermines that public right. See, e.q., Does | Through XXIII v. Advanced Textile

Corp., 214 F.3d 1058, 1067-68 (9th Cir. 2000) (“use of fictitious names runs afoul of the public’s
common law right of access to judicial proceedings”). “[A] presumption arises against anonymous
pleading because there is “a First Amendment interest in public proceedings, and identifying the

parties to an action is an important part of making it truly public.” K-Beech, Inc. v. Does 1-29, 826 F.

Supp. 2d 903, 904-05 (W.D.N.C. 2011) (quoting Luckett v. Beaudet, 21 F. Supp. 2d 1029, 1029 (D.

Minn. 1998)).
Nevertheless, many courts have permitted parties to proceed anonymously when special

circumstances justify secrecy. Advanced Textile, 214 F.3d at 1067. “[I]t is within the discretion of

the district court to grant the ‘rare dispensation’ of anonymity.” E.qg., Microsoft, 56 F.3d at 1464; see

also Verogna v. Twitter, Inc., No. 20-cv-536-SM, 2020 WL 5077094, at *1 (D.N.H. Aug. 27, 2020)

(“in exceptional cases, courts have exercised their inherent authority to permit plaintiffs to proceed
anonymously”). The Ninth Circuit has explained that “we allow parties to use pseudonyms in the
‘unusual case’ when nondisclosure of the party’s identity ‘is necessary . . . to protect a person from

harassment, injury, ridicule or personal embarrassment.” Advanced Textile, 214 F.3d at 1067-68

(quoting United States v. Doe, 655 F.2d 920, 922 n.1 (9th Cir. 1981)); cf. S. Methodist Univ. Ass’n of

Women Law Students v. Wynne & Jaffe, 599 F.2d 707, 712-13 (5th Cir. 1979) (“[w]here the issues

involved are matters of a sensitive and highly personal nature, such as birth control, abortion,
homosexuality or the welfare rights of illegitimate children or abandoned families, the normal
practice of disclosing the parties’ identities yields to a policy of protecting privacy in a very private
matter”) (cleaned up). Federal appellate courts have generally considered the following factors in
deciding whether to allow a litigant to proceed anonymously:

whether the justification asserted by the requesting party is merely to avoid the

annoyance and criticism that may attend any litigation or is to preserve privacy in a
matter of sensitive and highly personal nature; whether identification poses a risk of
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retaliatory physical or mental harm to the requesting party or even more critically, to
innocent non-parties; the ages of the persons whose privacy interests are sought to
be protected; whether the action is against a governmental or private party; and,
relatedly, the risk of unfairness to the opposing party from allowing an action against
it to proceed anonymously.

James v. Jacobson, 6 F.3d 233, 238 (4th Cir. 1993); accord In re Sealed Case, 971 F.3d 324, 326-

27 (D.C. Cir. 2020). However, “[n]o single factor is necessarily determinative; a court ‘should
carefully review all the circumstances of a given case and then decide whether the customary
practice of disclosing the [movant’s] identity should yield’ to the [movant’s] request for anonymity.”
Roe v. Doe, 319 F. Supp. 3d 422, 426 (D.D.C. 2018) (quoting Doe v. Teti, No. 1:15-mc-01380, 2015
WL 6689862, at *2 (D.D.C. Oct. 19, 2015)). Although these factors are typically applied when a
plaintiff is seeking leave to proceed anonymously, they have also been applied to a defendant’s
request to proceed anonymously. See Roe, 319 F. Supp. at 426. Still, “[i]t is the exceptional case in
which a . . . [party] may proceed under a fictitious name.” E.g., K-Beech, 826 F. Supp. 2d at 905

(quoting Doe v. Frank, 951 F.2d 320, 322 (11th Cir. 1992)); see also Ariz. Bd. of Regents v. Doe,

No. CV-20-01638-PHX-DWL, 2020 WL 5057628, at *1 (D. Ariz. Aug. 27, 2020) (“litigation under a
pseudonym is allowed only in ‘special circumstances™); Roe, 319 F. Supp. 3d at 426
(“Iplseudonymous litigation is for the unusual or critical case”). “This creates a ‘high bar for
proceeding under a pseudonym.” Ariz. Bd., 2020 WL 5057628, at *1 (quoting Doe v. Ayers, 789
F.3d 944, 945 (9th Cir. 2015)). In that regard, “it is the litigant seeking to proceed under pseudonym

that bears the burden to demonstrate a legitimate basis for proceeding in that manner.” Roe, 319 F.

Supp. 3d at 426 (quoting Qualls v. Rumsfeld, 228 F.R.D. 8, 13 (D.D.C. 2005)).

With regard to the first factor, John Doe is not seeking to withhold his identity because its
disclosure would reveal highly personal and sensitive information about him. For example,
disclosure of his identity would not reveal his gender orientation or sensitive medical information
about him. The fact that he hired a private investigator is not the kind of deeply personal and
sensitive information that courts have referenced in allowing a party to proceed anonymously.

Moreover, courts have held that the privacy interest in a person’s identifying information “is minimal

9 PA0192




11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

and not significant enough to warrant the special dispensation of anonymous filing.” W. Coast

Prods., Inc. v. Does 1-5829, 275 F.R.D. 9, 13 (D.D.C. 2011). John Doe also does not argue that

disclosure of his identity will subject him to public harassment, ridicule, or significant personal
embarrassment. Indeed, any embarrassment would arise not from mere disclosure of his identity,
but from the public knowledge that he is being sued for alleged tortious conduct. This is the same
kind of “embarrassment” that any defendant faces in a lawsuit alleging tortious conduct, and courts
will not extend anonymity to a defendant on that basis alone.

In part, John Doe argues that he will face harassment by Plaintiffs if his identity is disclosed
to them. He states that Plaintiffs are now seeking to “penalize” him for hiring an investigator to
determine the veracity of information he had been provided about them, and that “Plaintiffs’
maneuver is of particular note because it embodies the exact type of attempt at retribution that John
Doe rightly fears.”® As Plaintiffs assert in their opposition, John Doe mischaracterizes their position
in this case. Plaintiffs are not suing John Doe for hiring a private investigator to explore information
he received about them. They are suing him for, among other claims, trespass and invasion of
privacy. Specifically, Plaintiffs are alleging that “Defendants intentionally entered on Plaintiffs’
vehicles and/or private property to place a GPS tracking device on Plaintiffs’ vehicles or caused this
to be done” at the request of their client, Defendant John Doe, and that Defendants then made
certain private information about them available to the public (i.e., “Defendants published or caused
to be published private information about Plaintiffs, including but not limited to their locations, their
activities, and the movement of their personal vehicles”). Of course, the Court takes no position at
this time regarding the merits of Plaintiffs’ allegations and claims. But absent evidence that this
lawsuit constitutes an abuse of process or is frivolous, the Court will not consider Plaintiffs’ filing of a
lawsuit to obtain damages (or other relief) for alleged tortious conduct as an “attempt at retribution”
or an effort to improperly “penalize” Defendants such that John Doe must be permitted to proceed

anonymously.

9 To the extent John Doe is concerned about unspecified future harassment by Plaintiffs, no evidence has been
presented to support that concern and the Court finds that it is purely speculative.
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John Doe also asserts that he will suffer an injury if he is not allowed to proceed
anonymously, in that disclosure of his identity will infringe upon his First Amendment rights. He
contends that his “anonymous hiring of the Investigator Defendants to research and dig up
damaging information about Schieve and Hartung is conduct that is protected by the First
Amendment.” As explained above, that contention is misplaced because Plaintiffs are not seeking
relief in this action based upon John Doe’s hiring of a private investigator to research what he
believed to be credible allegations regarding alleged improper conduct by Plaintiffs. They seek relief
primarily for trespass and invasion of privacy. But John Doe maintains that the First Amendment
protects his right to engage in anonymous political activity. He observes that a party engaging in
political activity may desire anonymity due to the fear of retaliation, social ostracism, or the desire to
preserve his or her privacy. He also notes that anonymity may prevent individuals from prejudging
the party’s message simply because they do not like its proponent. The Court recognizes that
individuals are entitled to engage in anonymous political speech or conduct under appropriate
circumstances. But John Doe has not cited the Court to any ruling or analysis finding that a person
who allegedly engaged in tortious conduct while exercising his or her right to free speech is entitled
to anonymity when he or she is later sued for that tortious conduct.

In Hard Drive Productions, Inc. v. Does 1-1,495, 892 F. Supp. 2d 334 (D.D.C. 2012), plaintiff

filed a copyright infringement action against unidentified defendants who allegedly illegally copied
and distributed its copyrighted work on the internet. After plaintiff sought to obtain defendants’
identifying information from their internet service providers (“ISPs”), the court was asked to address
the issue of whether the First Amendment allowed defendants to proceed anonymously. 1d. at 336-
37. The court recognized that the First Amendment protects the right to speak anonymously, and
that this protection extends to anonymous speech on the internet. Id. at 338. It found that the
alleged file-sharing “is, ‘on some level,” expressive activity,” and that defendants were entitled to

“some First Amendment protection of their anonymity.” 1d. (quoting Call of the Wild Movie, LLC v.

Does 1-1,062, 770 F. Supp. 2d 332, 349-50 (D.D.C. 2011)). But it emphasized that “the First
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Amendment’s protection is not absolute and does not extend to copyright infringement.” Id. In that

regard, “where defendants’ expressive activity is alleged to infringe plaintiff's copyright, defendants’

First Amendment right to anonymity is ‘exceedingly small.” Id. (quoting Arista Records LLC v. Does

1-19, 551 F. Supp. 1, 8 (D.D.C. 2008)).
The court then identified the factors that it should consider in determining whether
defendants’ identities should remain undisclosed:

[T]he Court must weigh plaintiff's need for defendants’ identities against defendants’
limited First Amendment right to anonymous file sharing . . . The Sony test balances
the following five factors: (1) the plaintiff's concrete showing of a prime facie claim of
copyright infringement; (2) the specificity of the plaintiff's discovery request; (3) the
absence of alternative means to gain the information sought; (4) the plaintiff's need
for the information to advance its claim; and (5) the defendants’ expectation of
privacy.

Id. at 339 (referencing Sony Music Entm’t, Inc. v. Does 1-40, 326 F. Supp. 2d 556, 565 (S.D.N.Y.

2004)).19 It then found that plaintiff had supported its allegations of copyright infringement by
identifying the date and time of each allegedly infringing act and the internet protocol address
assigned at the time of each such act, and by providing a declaration explaining how it identified
defendants’ allegedly infringing acts. It observed that plaintiff's discovery request was appropriately
limited to obtaining information needed to identify defendants. The court further observed that
plaintiffs subpoenas were the only way it could obtain defendants’ identities and that plaintiff could
not advance its claims without being able to name and serve process on defendants. Finally, the

court observed that defendants had little expectation of privacy in subscriber information already

0 The Hard Drive court rejected an alternative test set forth in Dendrite Int'l, Inc. v. Doe No. 3, 775 A.2d 756 (N.J.
Super. Ct. App. Div. 2001), a case in which an unidentified defendant posted allegedly defamatory comments about
plaintiff on a Yahoo! bulletin board. In that case, the appellate court found that the trial court must balance defendant’s
“well-established First Amendment right to speak anonymously” with plaintiff's right “to protect its proprietary interests and
reputation through the assertion of recognizable claims based on the actionable conduct of the anonymous, fictitiously-
named defendants.” Id. at 760. In addition to identifying certain procedures that must be followed, the appellate court held
that the plaintiff in such a case must make a prima facie showing regarding its defamation claim against doe defendants,
through sufficient evidence supporting each element of its claim. If it does so, the trial court must then “balance the
defendant’s First Amendment right of anonymous free speech against the strength of the prima facie case presented and
the necessity for the disclosure of the anonymous defendant’s identity to allow the plaintiff to properly proceed.” Id. at 760-
61. However, the Hard Drive court observed that “Dendrite concerned allegedly defamatory comments posted on an
Internet bulletin board, not, as here, the less expressive act of file sharing.” Hard Drive, 892 F. Supp. 2d at 339 (cleaned
up); see also Call of the Wild Movie, LLC v. Does 1-1,062, 770 F. Supp. 2d 332, 350-51 & n.7 (D.D.C. 2011) (“[t]he First
Amendment interests implicated in defamation actions, where expressive communication is the key issue, is considerably
greater than in file-sharing cases”). Therefore, in accordance with other courts, the Hard Drive court concluded that the
Sony test was better suited to the file-sharing context and it declined to apply the Dendrite test. Hard Drive, 892 F. Supp.
2d at 339.
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provided to their ISPs, and it emphasized that “defendants’ First Amendment right to anonymity is
minimal in this setting.” Id. at 339-40. Because each of the applicable factors supported disclosure
of defendants’ identities, the Court found that plaintiff's need for those identities to pursue its
copyright infringement claims outweighed defendants’ First Amendment interests in anonymity. 1d.
at 340.

The First Amendment was also implicated in a defendant’s request to proceed anonymously

in Arizona Board of Regents v. Doe. In that case, defendant filed his answer under a pseudonym

and, citing First Amendment concerns, indicated that he intended to continue litigating under a
pseudonym. The court explained that defendant faced a high bar for proceeding under a
pseudonym and that he would only be permitted to do so if nondisclosure of his identity was
necessary to protect him from harassment, injury, ridicule or personal embarrassment, since
anonymity would infringe on the public’s common-law right of access to judicial proceedings. Ariz.

Bd. of Regents, 2020 WL 5057628, at *1. The court acknowledged that defendant had raised first

amendment concerns in his answer, but emphasized that those concerns would not necessarily
permit a defendant to proceed anonymously:

Although First Amendment concerns may contribute to a party’s need to proceed
under a pseudonym, they are only one factor among many, and a party still must
demonstrate those concerns outweigh the public’s interest and the prejudice to the
other party. See, e.q., Publius v. Boyer-Vine, 321 F.R.D. 358, 361-366 (E.D. Cal.
2017). Additionally, Doe’s status as a defendant may further complicate the analysis.
See, e.q., Signature Mgmt. Team, LLC v. Doe, 876 F.3d 831, 837 (6th Cir. 2017) (“[A]
plaintiff who obtains an ongoing remedy such as a permanent injunction will have a
strong interest in unmasking an anonymous defendant.”); Joan Steinman, Public
Trial, Pseudonymous Parties: When Should Litigants Be Permitted to Keep Their
Identities Confidential?, 37 Hastings L.J. 1, 85 (1985) (“[T]here is arguably a greater
public interest in knowing the identity of defendants than of plaintiffs, because only
defendants are accused of wrongdoing, and wrongdoers pose varying degrees of
threat to the public.”); Colleen Michuda, Defendant Doe’s Quest for Anonymity: |s the
Hurdle Insurmountable?, 29 Loy. U. Chi. L.J. 141, 150 (1997) (“Instances of
defendant anonymity are rare except in two areas of the law: 1) suits involving both
anonymous plaintiffs and defendants, such as divorce or child custody cases; and 2)
suits where plaintiffs designate the defendant by a pseudonym because the
defendant’s true identity was unknown at the time the suit was filed.”).

Id. at *2. Therefore, the court ruled that “[i]f Doe wishes to maintain anonymity in this action, he
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must file ‘a well-reasoned motion to proceed anonymously.” Id. (quoting K-Beech, Inc., 826 F.2d at
905).

These cases demonstrate that First Amendment concerns will not automatically bar Plaintiffs
from obtaining information identifying John Doe. Individuals who wish to exercise their First
Amendment rights do not have “a constitutional right to do so whenever and however and wherever

they please.” Lloyd Corp., Ltd. v. Tanner, 407 U.S. 551, 568 (1972) (observing that “[t]hat concept

of constitutional law was vigorously and forthrightly rejected [and] . . . [w]e reject it again”); cf

Dietemann v. Time, Inc., 449 F.2d 245, 249 (9th Cir. 1971) (“[t]he First Amendment has never been

construed to accord newsmen immunity from torts or crimes committed during the course of
newsgathering,” and it “is not a license to trespass . . . or to intrude by electronic means into the
precincts of another’'s home or office”). But assuming that John Doe’s conduct in hiring a private
investigator to explore possible misconduct by Plaintiffs is expressive activity entitling him to some
First Amendment protection of his anonymity, application of the test set forth in Sony Music

Entertainment, Inc. v. Does 1-40 will determine whether First Amendment concerns allow him to

proceed anonymously in this action.
Plaintiffs have made the requisite “concrete showing of a prima facie claim” for trespass. “To
maintain a trespass action, the plaintiff must demonstrate that the defendant invaded a property

right.” lliescu, Tr. of John lliescu, Jr. & Sonnia lliescu 1992 Family Tr. v. Reg’l Transp. Comm’n, 138

Nev., Adv. Op. 72, at 9, 522 P.3d 453, 460 (2022). Attaching a GPS tracking device to another
individual’s automobile without authorization arguably may be viewed as a trespass. Cf. United

States v. Jones, 565 U.S. 400, 410 (2012) (in surreptitiously attaching a GPS tracking device to

vehicle owned by defendant, government “trespassorily inserted the information-gathering device”).
In a declaration attached to an earlier motion for summary judgment, John Doe concedes that he

retained Defendants McNeely and 5 Alpha to investigate information about possible misconduct by
Plaintiffs. In their answer to the amended complaint, Defendants McNeely and 5 Alpha admit “that

McNeely, acting as a private investigator pursuant to a client engagement, placed a GPS tracking
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device on what he understood to be the vehicle of Plaintiff Hillary Schieve and the vehicle of Plaintiff
Vaughn Hartung.” Thus, Plaintiffs have made a prima facie showing to support their trespass claim.

For the same reasons, Plaintiffs have made the requisite “concrete showing of a prima facie
claim” for invasion of privacy based upon intrusion upon seclusion. To bring a claim for invasion of
privacy based on intrusion upon seclusion, plaintiff must show: “1) an intentional intrusion (physical
or otherwise); 2) on the solitude or seclusion of another; 3) that would be highly offensive to a

reasonable person.” PETA v. Bobby Berosini, Ltd., 111 Nev. 615, 630, 895 P.2d 1269, 1279 (1995),

overruled on other grounds by City of Las Vegas Downtown Redev. Agency v. Hecht, 113 Nev. 644,

650, 940 P.2d 134, 138 (1997). Attaching a GPS tracking device to another individual’s automobile

without authorization arguably implicates the tort of invasion of privacy. See Ringelberg v. Vanguard

Integrity Prof’ls-Nev., Inc., No. 2:17-cv-01788-JAD-PAL, 2018 WL 6308737, at *9 (D. Nev. Dec. 3,

2018) (plaintiff could proceed with claim for invasion of privacy based on intrusion upon seclusion,
because he presented evidence that private investigator installed tracking device on plaintiff's car at
the direction of defendant’s attorney). Based upon the evidence described in the preceding
paragraph, Plaintiffs have made a prima facie showing in support of their invasion-of-privacy claim.

John Doe states that Plaintiffs have not presented evidence of wrongdoing in support of their
claims. As the cases cited in the preceding paragraphs demonstrate, attaching a tracking device to
their vehicles can constitute trespass and invasion of privacy, and Defendants McNeely and 5 Alpha
acknowledge that they attached tracking devices to Plaintiffs’ vehicles. Moreover, John Doe admits
that he hired Defendants McNeely and 5 Alpha to conduct the investigation wherein they attached
the tracking devices to Plaintiffs’ vehicles.' Admission of the truth of an allegation in a pleading is a
judicial admission conclusive on the pleader, and that admission renders unnecessary the

production of evidence by the opposing party as to the fact admitted. See, e.g., Gibbs ex rel. Estate

11 John Doe states that his hiring of Defendant McNeely to investigate Plaintiffs was not tortious. But the
attachment of tracking devices to Plaintiffs’ vehicles arguably was tortious, and Defendants McNeely and 5 Alpha engaged
in that conduct during the course of the investigation that John Doe hired them to conduct. The jury might ultimately
determine that John Doe is not liable to Plaintiffs for any alleged conduct; but it also could ultimately determine that John
Doe is vicariously liable for the tortious conduct of his Co-Defendants, or possibly even that he is directly liable to Plaintiffs
under one or more claims for relief.
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of Gibbs v. CIGNA Corp., 440 F.3d 571, 5758 (2d Cir. 2006) (“[flacts admitted in an answer, as in

any pleading, are judicial admissions that bind the defendant throughout this litigation”). In any
event, a fundamental purpose of discovery is to allow parties to “obtain evidence necessary to

evaluate and resolve their dispute.” E.g., Stephen v. Montejo, No. 2:18-cv-1796 KJM DB P, 2022

WL 286906, at *1 (E.D. Cal. Jan. 31, 2022) (quoting United States v. Chapman Univ., 245 F.R.D.

646, 648 (C.D. Cal. 2007) (quotation and citation omitted)). Maintaining John Doe’s anonymity
substantially impedes, and arguably precludes, Plaintiffs from potentially obtaining direct evidence of
John Doe’s alleged wrongdoing (e.g., testimony obtained during oral deposition of John Doe,
hypothetical communications between John Doe and third parties discussing his approval or
ratification of the use of tracking devices on Plaintiffs’ vehicles, etc.).

The remaining elements of the Sony test militate against allowing John Doe to proceed
anonymously. Like the subpoenas in Hard Drive, Plaintiffs’ subpoenas to Defendants McNeely and
5 Alpha are appropriately limited to obtaining information needed to identify John Doe. They only
seek documents “sufficient to identify” anyone who hired Defendants McNeely or 5 Alpha to surveil,
track, or take other action regarding Plaintiff Schieve. Those subpoenas appear to be the only way
for Plaintiffs to obtain John Doe’s identity because only Defendant McNeely and 5 Alpha (and John
Doe) know the identity of the person who hired them. Without John Doe’s identifying information,
Plaintiffs cannot effectively litigate their claims against him or obtain discovery regarding certain
affirmative defenses he has asserted. The lack of identifying information also would effectively
preclude them from obtaining information and documents that might contradict or undermine John
Doe’s oral or written testimony, or that might identify other potential witnesses. It would substantially
impair their ability to depose John Doe and the other Defendants, to obtain communications among
them, to determine the full extent of information gathered by Defendants, to investigate their alleged
publication of Plaintiffs’ private information, and to conduct discovery relevant to their claim for
punitive damages. And while John Doe might have had a legitimate expectation of privacy

regarding his identity based upon representations made to him by Defendants McNeely and 5 Alpha,
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any privacy interest in his identifying information is minimal in this context (i.e., as a defendant being
sued for tortious conduct). In any event, that one factor is substantially outweighed by the others.
On the record presented here, the Court is not persuaded that the asserted “injury” to John Doe’s
First Amendments rights warrants an order permitting him to proceed anonymously in this action.'?

John Doe places heavy reliance on Tichinin v. City of Morgan Hill, 99 Cal. Rptr. 3d 661 (Ct.

App. 2009). In that case, as described by John Doe, plaintiff hired a private investigator on behalf of
a client to look into a rumor that the city manager and city attorney were having an affair. After the
city manager discovered he was under surveillance, the city council created a subcommittee, and a
private investigator hired by the subcommittee determined that plaintiff had been involved in the
surveillance. The city council adopted a resolution condemning plaintiff, who then filed a lawsuit
against the city for civil rights violations. The city responded with a motion to dismiss plaintiff's
lawsuit, which was granted. John Doe observes that the California Court of Appeal subsequently
held that plaintiff’s hiring of a private investigator and investigating the rumored inappropriate
relationship between two city officials was entitled to constitutional protection under the right to
petition, because restricting or penalizing pre-litigation investigation could substantially interfere with
and thus burden the effective exercise of one’s right to petition. Further, the appellate court
concluded that plaintiff's hiring of a private investigator could also be considered protected under the

right of free speech.

2 John Doe argues that in resolving his request for anonymity, this Court should apply the test articulated in
Perry v. Schwarzenegger, 591 F.3d 1147 (9th Cir. 2010). The Court does not find the analytical framework described in
that case to be appropriate here. Perry was an action to have a ballot initiative approved by voters declared
unconstitutional. That case did not involve a request by a party for leave to proceed anonymously; rather, plaintiffs sought
all communications between proponents of the initiative and any third parties. Further, Perry did not involve allegations
that unidentified defendants engaged in tortious conduct against plaintiffs. John Doe also argues that an alternative test
articulated in Highfields Capital Management, LP v. Doe, 385 F. Supp. 2d 969 (N.D. Cal. 2005), should be applied. In that
case, plaintiff served a subpoena on non-party Yahoo! to learn the identity of an unknown poster using plaintiff's name on
Yahoo's internet message board in connection with plaintiff's claims for commercial disparagement and trademark
infringement. The district court granted a motion to quash that subpoena because it found that plaintiff could not show that
the anonymous defendant engaged in wrongful conduct causing harm to plaintiff. As explained by the court:

[Pllaintiff has failed to demonstrate that a reasonable person perusing the message board at issue would
understand the statements as having been made by plaintiff itself, which is plaintiff's theory in support of
its defamation and commercial disparagement claims, or as statements made in connection with
commercial services being offered by defendant, which is plaintiff's theory in support of its claims
sounding in trademark.

Id. at 971 (footnote omitted). Of course, no such finding has been made in the case at bar, and this discovery motion is not
the appropriate procedural setting to make any such assessment regarding the merits of Plaintiffs’ claims.
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John Doe emphasizes the parallels between the facts in Tichinin and those in the case at

bar; however, this case differs from Tichinin in at least one key aspect. In Tichinin, neither plaintiff

nor his private investigator were ever accused of engaging in unlawful conduct. The city council’s
condemnation merely stated that plaintiff's surveillance activities were “unwarranted and unjustified,”
and asked that he immediately resign from the city’s Urban Limit Line Subcommittee.’® Further, the
appellate court concluded that plaintiff was engaged in conduct protected by the First Amendment
rights to petition and of free speech. Although John Doe has asserted an affirmative defense that
“[t]he conduct described in the Amended Complaint is protected by the constitutions of the United
States and the State of Nevada,” that issue has yet to be determined in this action. As explained
previously, while John Doe maintains that he merely hired a private investigator to investigate
possible misconduct by elected officials, Plaintiffs allege that Defendants engaged in tortious
conduct in connection with that investigation. The Tichinin court did not hold that tortious conduct is
protected by the First Amendment. Finally, the Tichinin decision did not address the issue of
whether a defendant who allegedly engaged in tortious conduct in the course of exercising his right
to petition and to speak about matters of public interest has the right to remain anonymous during

the litigation. Therefore, the Court finds that the holding in Tichinin is inapposite.

With regard to other factors relevant to his request, the Court finds that John Doe has not
presented evidence sufficient to show any plausible risk of retaliatory physical or mental harm to him
or to innocent third parties if his request is denied. Courts generally find a risk of retaliatory harm
when the moving party provides evidence that psychological damage or violent threats are
anticipated if his or her identity is disclosed. See Roe, 319 F. Supp. 3d at 426 (citing cases). In that
regard, mere embarrassment and harassment would be insufficient to demonstrate retaliatory harm,
and no evidence has been presented to show that any feared reputational harm to John Doe is more
than speculative. Even with enhanced media attention, this case does not present the kind of

inflammatory facts that would lead to a plausible concern about violence being directed at John Doe

3 Because plaintiff had previously denied any involvement in the surveillance—a denial that he later admitted
was untrue—the council also stated that it “deplores the false statements that he made to City Council members to avoid
disclosure of the surveillance.”
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or any innocent third parties. Moreover, John Doe does not cite any potential economic harm he
would experience if his request is denied. In any event, “a threat of economic harm alone does not
generally permit a court to let litigants proceeds [sic] under pseudonym.” Qualls, 228 F.R.D. at 12.
Without anything to suggest that this case is likely to attract the kind of attention that could generate
retaliatory physical or mental harm to John Doe, this factor weighs against allowing him to proceed
pseudonymously.

In addition, no evidence suggests that the Court should be concerned about the disclosure of
John Doe’s identifying information due to his age. John Doe presumably was more than eighteen
years old when the events described in the complaint occurred, and courts have recognized that this
factor weighs against proceeding pseudonymously when the movant is an adult. See Roe, 319 F.
Supp. 3d at 428 (citing cases). This factor therefore provides further support for Plaintiffs’ position.

John Doe asserts that he hired Defendant McNeely and 5 Alpha to investigate the veracity of
information he had received concerning misconduct by two elected officials. In litigation arising out
of a challenge to government or government activity, courts arguably are more likely to allow an
individual litigant to proceed anonymously. Id. at 429. But nothing in the record states or suggests
that John Doe is involved in a challenge to government or government activity. Although John Doe
asserts that he hired Defendants McNeely and 5 Alpha “solely to investigate allegations of
misconduct by Plaintiffs—an issue that would be of public interest and importance if true,” he has
provided no evidence to support that assertion. John Doe has not identified the person or persons
who provided him with the “allegations of misconduct,” nor has he described the nature of those
allegations. Absent such evidence, the Court cannot accept John Doe’s representation that his
actions served the public interest. In addition, nothing in the record suggests that he was acting as a
whistleblower regarding improper government conduct. Perhaps most important, nothing in the
record states or suggests that the investigation actually revealed any improper conduct by either
Plaintiff. Significantly, John Doe is not being sued by the City of Reno, the County of Washoe, or

even by the Mayor of Reno or a Washoe County Commissioner in their official capacities. Their
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primary claims for relief are not rooted in their status as elected officials—they are suing for
trespasses involving their private property and invasions of their privacy. “[A]t least some
persuasive authority in other jurisdictions supports the view that there is ‘more reason not to grant
the . . . [party’s] request for anonymity’ in a suit between private parties rather than against the
government.” 1d. (quoting Doe v. Frank, 951 F.2d 320, 324 (11th Cir. 1992)). The Court therefore
finds that these facts weigh in favor of denying John Doe’s request.

The risk of unfairness to Plaintiffs has already been addressed, and the Court finds that this
is a significant factor. The Court also observes that John Doe’s request for anonymity would infringe
on the public’'s common-law right of access to judicial proceedings and its First Amendment interest
in public proceedings. Again, instances of defendant anonymity are rare and John Doe has not
cleared the high bar for proceeding under a pseudonym on the record presented. Because all or
most of the applicable factors support disclosure of John Doe’s identity, Plaintiffs’ need for his
identifying information to pursue their claims for trespass and invasion of privacy outweigh John
Doe’s desire or need for anonymity in this case.

In his reply brief, John Doe states that “John Doe Did Nothing Unlawful,” and he makes the
following argument:

Plaintiffs have never established that John Doe is liable in tort or guilty of a
crime, although the Opposition incorrectly presumes so. Indeed, the whole
Opposition is premised on this errant presumption.

All John Doe did was to hire a private investigation. This is undisputably not

illegal, or even tortious. Plaintiffs’ errant central argument relies on the idea that John

Doe has engaged in unlawful conduct, yet Plaintiffs admit that nothing John Doe,

McNeely, and/or 5 Alpha Industries did was illegal. In other words, tracking a public

official’s vehicle on public roads was not illegal in Nevada at any relevant time. See

also Quinn v. Thomas, 2010 WL 3036828 (D. Nev. Jul. 28, 2010) (holding that

surveillance “on activities of the [p]laintiff which could have been seen or heard by

any passerby” did not offend the complainant’s privacy interests).

Therefore, Plaintiffs’ argument that John Doe did something unlawful here

reduces to an attempt to apply future legislation to past conduct, which offends
fundamental notions of the law. . . .

Of course, this litigation is the means through which Plaintiffs are attempting to establish that John

Doe is liable in tort; they are not required to prove his liability in order to obtain discovery. As for the
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statement that John Doe merely hired a private investigator, the purpose of discovery and the trial is
to determine what John Doe (and the other Defendants) did or did not do. Plaintiffs are not required
to accept John Doe’s statement about what he did at face value. John Doe also states that
Defendants, including John Doe, did nothing “illegal.” But whether the alleged misconduct could
subject them to criminal liability is immaterial—this is a civil case. At present, the Court has not
found that Plaintiffs are precluded from proceeding against John Doe for trespass, invasion of
privacy, and other claims that were not removed from this case in connection with the earlier motion
to dismiss.' Moreover, a discovery motion is not the appropriate procedural mechanism to address
the merits of the parties’ claims and defenses. '

John Doe concludes that “the First Amendment protects John Doe’s right to anonymously
investigate elected officials,” but that statement is not necessarily true to the extent that the
investigative methods used constitute tortious conduct.’® He adds that “permitting discovery into
John Doe’s identity would chill his First Amendment activities,” and he observes that he was
attempting to determine whether information about rumors concerning misconduct by Plaintiffs was
accurate, a matter he believed was of public concern. But the public does not necessarily have an

interest in protecting a tortfeasor from the consequences of his or her tortious conduct committed

14 In fact, in its orders of May 4, 2023, and July 13, 2023, the Court expressly found that in connection with their
second claim for relief, Plaintiffs satisfied the notice-pleading standards to state a claim for Invasion of Privacy—Public
Disclosure of Private Facts.

5 Many courts agree with this proposition. See, e.g., Am. Air Filter Co. v. Universal Air Prods., LLC, No. 3:14-
CV-665-TBR-LLK, 2015 WL 3862529, at *1 (W.D. Ky. June 22, 2015) (“[t]he Court believes that trial or a dispositive
motion, not a discovery motion, provides the proper mechanism for determining the implications of the Settlement
Agreement”); Yarus v. Walgreen Co., Civil Action No. 14-1656, 2015 WL 1021282, at *4 n.1 (E.D. Pa. Mar. 6, 2015) (“[t]he
Court finds it inappropriate to debate the merits of Plaintiff's pled theory of liability in an order on a discovery motion”); Nat'l
Union Fire Ins. Co. of Pittsburgh, Pa. v. Coinstar, Inc., No. C13-1014-JCC, 2014 WL 3396124, at *2 (W.D. Wash. July 10,
2014) (“the Court finds that it would be inappropriate to rule on the merits of the underlying counterclaim when considering
discovery motions”); Brown v. Bridges, No. 3:12-cv-4947-P, 2013 WL 11842015, at *1 (N.D. Tex. Aug. 26, 2013) (“[t]his
discovery motion is not the proper context for . . . merits-directed arguments”); Clark Motor Co. v. Mfrs. & Traders Tr. Co.,
No. 4:07-CV-856, 2008 WL 2498252, at *1 (M.D. Pa. June 18, 2008) (objection to discovery requests “may not be used as
a vehicle for deciding the merits of a case”).

16 Again, John Doe is not being sued for exercising his right to “investigate elected officials.” He is being sued for
alleged tortious conduct—primarily, trespass and invasion of privacy. Assuming, arguendo, that John Doe has a First
Amendment right to anonymously hire a private investigator to lawfully investigate suspected misconduct by elected
officials, he has not shown that he has a First Amendment right to hire that individual to investigate suspected misconduct
by elected officials through unlawful methods. The cases cited by John Doe finding that the government cannot, by statute
or otherwise, compel the disclosure of an individual’s identity while that individual is engaging in lawful (i.e., not tortious)
constitutionally protected speech or conduct, or otherwise deprive an individual of the ability to engage in lawful
anonymous political speech, are simply inapposite.
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while he or she was engaged in First Amendment activities.'” The fact that the private investigator
guaranteed confidentiality—another point raised by John Doe—is irrelevant, because no such
guarantee could legitimately shield John Doe’s identity to the extent that he directed the investigator
to engage in tortious conduct or is otherwise liable for that conduct. Therefore, the Court finds that
John Doe’s arguments that he is entitled to proceed anonymously in this action based upon the First
Amendment are without merit.

C. Protective Orders Generally

Although John Doe’s request was presented as a motion for protective order, it essentially is
a motion for leave to proceed anonymously in this action and the Court has analyzed it as such. For
reasons explained above, the Court finds that John Doe has not demonstrated that he is entitled to
proceed anonymously in this case under standards applicable to motions of that sort. But even if the
Court were to analyze this request under standards applicable to a motion for protective order, the
motion must be denied.

NRCP 26(c)(1) provides, in pertinent part, that “[tjhe court may, for good cause, issue an
order to protect a party or person from annoyance, embarrassment, oppression, or undue burden or

expense.” This rule also provides examples of the kinds of orders that may be entered, which

17 The Court will take this opportunity to re-emphasize that it has not in any way determined that John Doe
engaged in any tortious conduct alleged in Plaintiffs’ amended complaint, or that he is otherwise liable for any such
conduct. But Plaintiffs are presumptively entitled to obtain discovery regarding any nonprivileged matter that is relevant to
the claims and defenses in the case, and the discovery of which is proportional to the needs of the case. NRCP 26(b)(1).
Because Plaintiffs claim that John Doe engaged in, or is otherwise responsible for, certain tortious conduct alleged in the
amended complaint, they are presumptively entitled to obtain relevant and proportional discovery regarding that claim,
even if John Doe denies that claim. In addition, Plaintiffs note that John Doe’s identity is relevant because they might
decide to seek a restraining order depending upon his identity and motivations. The Court previously recognized the
relevance of this kind of concern through its adoption of the previous Recommendation for Order, which contained the
following observations:

Plaintiffs also highlight the fact that they are both public officials, another factor that militates in favor of
disclosure. As alleged in the complaint, Defendants—presumably at the request of their client—
“captured comprehensive information about the most private details of Plaintiffs’ lives such as the times
and locations of their visits to family members, religious institutions, personal and professional
associations, and/or medical providers.” Plaintiffs also allege that this information was obtained and
publicized despite a “rise in violent attacks on elected officials across the country.” They allege that their
knowledge of these actions has disrupted their lives and caused them significant fear and distress. The
public has a legitimate and significant interest in knowing about actions that place our elected officials at
greater risk for harm and potentially impact their ability to perform the functions for which they were
elected, and the public has a like interest in knowing who is responsible for those actions. The identity of
Defendants’ client would take on heightened importance if the client is someone who has a significant
involvement in politics or who might seek public office in the future.
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include orders forbidding the discovery, specifying the terms for the discovery, prescribing a
discovery method other than the one selected by the party seeking discovery, and limiting discovery
to certain matters. This rule confers “broad discretion on the trial court to decide when a protective

order is appropriate and what degree of protection is required.” Venetian Casino Resort, LLC v.

Dist. Court, 136 Nev. 221, 226-27, 467 P.3d 1, 6 (Ct. App. 2020) (quoting Seattle Times Co. v.

Rhinehart, 467 U.S. 20, 36 (1984)). But the party or person seeking a protective order has the

burden of establishing good cause for the requested order. See Okada v. Dist. Court, 131 Nev. 834,

841, 359 P.3d 1106, 1111 (2015) (citing Cadent Ltd. v. 3M Unitek Corp., 232 F.R.D. 625, 629 (C.D.

Cal. 2005)) (“FRCP 26(c), which is the analog to NRCP 26(c), requires the party seeking the
protective order to establish ‘good cause™). The existence of good cause is a factual matter to be
determined from the nature and character of the information sought weighed in the balance of the

factual issues involved in each action. E.g., Chi. Tribune Co. v. Bridgestone/ Firestone, Inc., 263

F.3d 1304, 1314-15 (11th Cir. 2001); Munoz v. PHH Corp., No. 1:08-cv-0759-DAD-BAM, 2016 WL

10077139, at *2 (E.D. Cal. Feb. 11, 2016). In that regard, courts insist upon a particular and specific
demonstration of fact, as distinguished from stereotyped and conclusory statements, in order to

establish good cause. E.g., Hawley v. Hall, 131 F.R.D. 578, 583 (D. Nev. 1990).

While courts should consider any relevant factors in determining whether a protective order
is appropriate under NRCP 26(c)(1), the Nevada Court of Appeals has approved a three-part
framework for determining whether good cause exists to protect against the disclosure of
information:

First, the district court must determine if particularized harm would occur due to public
disclosure of the information.

Second, if the district court concludes that particularized harm would result,
then it must balance the public and private interests to decide whether a protective
order is necessary. . . .

Third, even if the factors balance in favor of protecting the discovery material,
a court must still consider whether redacting portions of the discovery material will
nevertheless allow disclosure.

Venetian Casino, 136 Nev. at 227-28, 467 P.3d at 6-7 (cleaned up). This test was articulated by the

23 PA0206




11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Ninth Circuit Court of Appeals in In re Roman Catholic Archbishop of Portland in Or., 661 F.3d 417

(9th Cir. 2011). In reliance on that same case, the Nevada appellate court also directed lower courts
and practitioners to consider a “nonmandatory and nonexhaustive” list of factors in balancing private
and public interests:

(1) whether disclosure will violate any privacy interests; (2) whether the information is
being sought for a legitimate purpose or for an improper purpose; (3) whether
disclosure of the information will cause a party embarrassment; (4) whether
confidentiality is being sought over information important to public health and safety;
(5) whether the sharing of information among litigants will promote fairness and
efficiency; (6) whether a party benefiting from the order of confidentiality is a public
entity or official; and (7) whether the case involves issues important to the public.

Venetian Casino, 136 Nev. at 227, 467 P.3d at 7 (quoting Glenmede Tr. Co. v. Thompson, 56 F.3d

476, 483 (3d Cir. 1995)).

Preliminarily, Plaintiffs have not necessarily indicated that they seek the documents
described in their subpoenas so that they can release those documents to the public. Rather, they
seek those documents so that they can ascertain the identity of John Doe and effectively litigate
their claims in this case. In any event, John Doe has not demonstrated particularized harm that
would occur to him due to public disclosure of his identity. As explained previously, John Doe has
not presented evidence sufficient to support a finding of any plausible risk of retaliatory physical or
mental harm to him or to others, or of any potential economic harm he would experience, if his
request is denied. Any feared reputational harm or fear of future harassment against him by
Plaintiffs is speculative, and any desire to avoid the embarrassment of being identified as a
defendant in this action is not a sufficient harm for purposes of the Venetian test. Further, his claim
of harm associated with any infringement of his First Amendment rights is insufficient because he
has not demonstrated that this lawsuit is an improper infringement upon those rights.

Assuming, arguendo, that John Doe could make a showing of particularized harm, the Court
must balance the public and private interests to decide whether a protective order is necessary. For
reasons explained previously, the Court is not persuaded that disclosure of John Doe’s identity will

violate any legitimate interests he might have in keeping his identity private. The information sought
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by Plaintiffs is for a legitimate purpose—so that they can fully and effectively litigate their claims in
this action for which supporting evidence has been presented. While the disclosure of John Doe’s
identity might cause him embarrassment, it is no more than the embarrassment that any alleged
tortfeasor experiences in a civil action. Disclosure of his identity will not result in the disclosure of
deeply private or sensitive information about him. The confidentiality of John Doe’s identity is not
important to public health and safety. For reasons already explained, the Court finds that disclosure
of John Doe’s identity will promote fairness and efficiency in this litigation. The party benefiting from
confidentiality here is John Doe, who does not purport to be a public official. Finally, this case
arguably involves issues important to the public, since it involves alleged tortious actions directed
toward their elected officials. Moreover, maintaining that confidentiality arguably infringes on the
public’s common-law right of, and First Amendment interest in, access to judicial proceedings. After
considering the public and private interests, the Court finds that a protective order is not warranted
even if John Doe could make a showing of particularized harm.'®

D. Conclusion

Although John Doe has filed an answer to the amended complaint, his filing of an answer,
retention of counsel, and participation in this action do not moot the dispute over whether his identity
must be disclosed, because his continuing anonymity precludes Plaintiffs from conducting full and
fair discovery regarding the claims and defenses asserted in this action. Because of the public’s
common-law right of access to judicial records and First Amendment interest in public proceedings,
requests to proceed anonymously in civil actions are granted only in unusual cases, when the
moving party can show that nondisclosure of the party’s identity is necessary to protect against
harassment, injury, ridicule, or personal embarrassment. In this case, John Doe has not shown that
disclosure of his identity will reveal highly personal and sensitive information about him, or that
disclosure will subject him to a significant risk of retaliatory physical or mental harm. His claims of

harassment are unpersuasive, as are his arguments that disclosure of his identity will violate his

8 In light of the Court’s findings regarding the first and second prongs of the Venetian analysis, it need not
consider whether redacting portions of the discovery material will nevertheless allow disclosure.
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First Amendment rights. John Doe has not shown that his right to engage in anonymous political
activity immunizes him from liability for alleged tortious conduct in this case. Most or all of the other
pertinent factors militate against granting his request for anonymity. Finally, under the
circumstances presented here, John Doe has not shown good cause for issuance of an order under
NRCP 26(b)(1) preventing the disclosure of documents sought by Plaintiffs in their subpoenas to
Defendants McNeely and 5 Alpha.

ACCORDINGLY, John Doe’s Renewed Motion for Protective Order should be DENIED.

IT SHOULD, THEREFORE, BE ORDERED that Defendants McNeely and 5 Alpha produce
to Plaintiffs, no later than July 9, 2024, the documents described in the subpoenas duces tecum
previously served upon them in this action.

DATED: This 25" day of June, 2024.

WESLEY M. AYRES
DISCOVERY COMMISSIONER
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CERTIFICATE OF SERVICE

CASE NO. CV22-02015
| certify that | am an employee of the SECOND JUDICIAL DISTRICT COURT of the STATE
OF NEVADA, COUNTY OF WASHOE; that onthe __ day of June, 2024, | electronically filed
the RECOMMENDATION FOR ORDER with the Clerk of the Court by using the ECF system.
| further certify that | transmitted a true and correct copy of the foregoing document by the
method(s) noted below:
Electronically filed with the Clerk of the Court by using the ECF system which will send a
notice of electronic filing to the following:
ADAM HOSMER-HENNER, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
CHELSEA LATINO, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
PHILIP M. MANNELLY, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
JANE E. SUSSKIND, ESQ. for HILLARY LOUISE SCHIEVE, VAUGHN HARTUNG
RYAN T. GORMLEY, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY
BRITTANY M. LLEWELLYN, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY
STEPHANIE J. GLANTZ, ESQ. for 5 ALPHA INDUSTRIES, LLC, DAVID McNEELY
JEFFREY F. BARR, ESQ. for JOHN DOE
Electronically transmitted via email to the following'®:

ALICIA R. ASHCRAFT, ESQ. For JOHN DOE
ashcrafta@ashcraftbarr.com

Danielle Spinella
Administrative Secretary

19 Although electronic service ordinarily is only proper when the recipient has consented to such service in
writing, the Court notes that all parties are also being properly served in accordance with NRCP 5(b)(2)(E).
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CV22-02015

2024-07-03 02:43:p6 PM
Alicia L. Lerud

Clerk of the Co

2620 Transaction # 10480997

JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269

barrj@AshcraftBarr.com
ASHCRAFT & BARR | LLP

9205 West Russell Road, Suite 240
Las Vegas, Nevada 89148
Telephone: (702) 631.4755
Facsimile: (702) 631.4755
Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.

DAVID MCNEELY, an individual, et al.,

Defendants.
OBJECTION TO DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATION

Pursuant to NRCP 16.3(c)(2), John Doe, by and through counsel, Jeffrey F. Barr Esq., of
Ashcraft & Barr LLP, files this Objection to Discovery Commissioner’s Report and Recommendation
filed on or about June 25, 2024.

Mr. Doe respectfully requests that the Court reverse the Discovery Commissioner’s Report and
Recommendation and grant his Renewed Motion for Protective Order for the reasons detailed therein.

If the Court is inclined to overrule this Objection and affirm the Discovery Commissioner’s
Report and Recommendation, Mr. Doe respectfully requests that the Court stay any order compelling
disclosure of John Doe’s identity for 30 days to give him the opportunity to seek writ relief at the
Nevada Supreme Court.
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AFFIRMATION

(Pursuant to NRS 239B.030)
The undersigned does hereby affirm that the preceding document filed in the above referenced

matter does not contain the social security number of any person.

DATED: July 3, 2024. ASHCRAFT & BARR LLP

By: /s/ Jeffrey F Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
9205 West Russell Road, Suite 240
Las Vegas, Nevada 89148
Attorneys for Defendant John Doe

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Ashcraft & Barr LLP and
that on July 3, 2024, I electronically filed the foregoing with the Clerk of the Court by using the e-flex

filing system which served all parties of record electronically.

/s/ Jeffrey F. Barr
An Employee of Ashcraft & Barr LLP
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Telephone: (702) 631.4755
Facsimile: (702) 631.4755
Attorneys for Defendant John Doe

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
HILLARY SCHIEVE, an individual, VAUGHN Case No.: CV22-02015
HARTUNG, an individual
Dept. No.:15
Plaintiffs,

VS.

DAVID MCNEELY, an individual, et al.,

Defendants.

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF
DEFENDANT’S OBJECTION TO DISCOVERY COMMISSIONER’S
RECOMMENDATION FOR ORDER

Defendant, John Doe, hereby submits this memorandum of points and authorities in support of
Defendant’s Opposition to Discovery Commissioner’s Recommendation for Order dated July 3, 2024.
I. Introduction

The solitary issue properly before this Court at this moment is whether Defendant John Doe can
lawfully compel Defendant David McNeely to disclose John Doe’s identity in the face of Doe’s
assertion of a First Amendment privilege. Adjudication of this asserted privilege is the sole issue the
Supreme Court ordered this Court to consider. For the reasons detailed in Doe’s Renewed Motion for
Protective Order and for the reasons detailed below, Doe has a First Amendment privilege against
disclosure of his identity at this point in the case.

Inexplicably, the Discovery Commissioner improperly converted this solitary issue into a “Motion

to Proceed Anonymously.” This is an error in both procedure and substance.
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Procedurally, the Discovery Commissioner created and decided an issue that was not before him.
To be sure, adjudication of the existence of a First Amendment privilege may inform any future Motion
to Proceed Anonymously, but a Motion to Proceed Anonymously is manifestly not before this Court
at this time, and it was error for the Discovery Commissioner to convert Doe’s Motion for Protective
Order.

Substantively, however, the Discovery Commissioner’s decision on the converted Motion to
Proceed Anonymously cannot withstand scrutiny either for the reasons detailed below.

This case is about protecting the right of individuals to engage in anonymous and legitimate
political activity under the First Amendment. John Doe acted lawfully in hiring a private investigator
to investigate Plaintiffs, who are elected officials. When Doe engaged in these activities, he did so
anonymously. Now, after being sued by the same elected officials that Doe was investigating, the
Plaintiffs are seeking to discover Doe’s identity.

This Court should protect Doe’s identity because he has a First Amendment right to engage in
political activities anonymously, and the harm to Doe will outweigh any benefit to the Plaintiffs. The
Plaintiffs no longer have any need to discover Doe's identity. The basis for the subpoenas was to get
Doe involved in the proceeding. Seeing as Doe is now a fully participating party, the Plaintiffs do not
need information about Doe's identity. This information is irrelevant to the Plaintiffs' claims and
unnecessary for the Plaintiffs to get the requisite information in discovery.

Accordingly, the Court should decline to adopt the Discovery Commissioner’s recommendation to
deny John Doe’s Renewed Motion for Protective Order.

II. Legal Standard

This Court has discretion in permitting a party to proceed under a pseudonym. Does [ thru XXIII
v. Advanced Textile Corp., 214 F.3d 1058, 1067-68 (9th Cir. 2000). Under the Sony test, the Court
balances the following five factors when weighing the need for defendants’ identities against the
defendant’s First Amendment right to remain anonymous: (1) the plaintiff’s concrete showing of a
prime facie claim of actionable harm; (2) specificity of the discovery request; (3) the absence of
alternative means to obtain the subpoenaed information; (4) a central need for the subpoenaed

information to advance the claim; and (5) the party’s expectation of privacy. See, Sony Music Entm t
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Inc. v. Doe, 326 F. Supp. 2d 556, 565 (S.D.N.Y. 2004). Further, proceeding under pseudonym may be
necessary “to protect a person from harassment, injury, ridicule, or personal embarrassment.” United
States v. Doe, 655 F.2d 920, n. 1 (9th Cir. 1981).

The public’s right to information about judicial proceedings does not necessarily prevail when a
litigant has an interest in maintaining anonymity. “Although public access [to judicial proceedings] is
favored, it is not unfettered.” Howard v. State, 128 Nev. 736, 740, 291 P.3d 137, 140 (2012). Indeed,
“[c]oncomitant with the common-law right to public access to such information is the recognition that
the right is not absolute.” Id. at 741. In other words, there is a presumption of openness to the
proceedings, but “it operates only as a presumption and not as an absolute, unreviewable license to
deny [a party’s request for anonymity.|” James v. Jacobsen, 6 F.3d 233, 238 (4th Cir. 1993). This is
especially true in the instant case where the Defendant’s rights implicate the First Amendment as well.

“[A] party may preserve his or her anonymity in judicial proceedings in special circumstances
when the party’s need for anonymity outweighs prejudice to the opposing party and the public’s
interest in knowing the party’s identity.” Advanced Textile, 214 F.3d at 1068. In this case, elected
officials are suing a constituent for lawfully investigating the officials’ actions by hiring a private
investigator. Such circumstances warrant allowing Doe to proceed under pseudonym in the instant
litigation.

I1I. Argument
A. John Doe Has Made a Prima Facie Showing that a Subpoena Would Infringe on His

First Amendment Rights, while Plaintiffs Have Not Put Forth Any Evidence that John
Doe Acted Tortiously.

It is well-settled that the First Amendment protects anonymous speech, and “courts have held that
civil subpoenas seeking information regarding individuals raise First Amendment concerns.” Sony, at
563 (citing NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 462 (1958)). John Doe has a First
Amendment right to remain anonymous, and a subpoena would infringe on this right.

Further, the right to engage in political activity and the right to petition are implicated in this case.
“[1]t [1s] obvious that restricting, enjoining, or penalizing prelitigation investigation could substantially

interfere with and thus burden the effective exercise of one’s right to petition.” Tichinin v. City of
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Morgan Hill, 177 Cal. App. 4th 1049, 1069 (Ct. App. 2009). Hiring a private investigator to look into
matters of public concern “can also be considered protected under the right of free speech.” Id. at
1074. This conduct can be considered under a broader “right to privacy in one’s political associations
and beliefs.” NAACP, 357 U.S. at 463. Likewise, “[t]he Supreme Court has long recognized that
compelled disclosure of political affiliations and activities can impose just as substantial a burden on
First Amendment rights as can direct regulation.” AFL-CIO v. FEC, 333 F.3d 168, 175 (D.C. Cir.
2003).

The discovery commissioner’s recommendation does not fully address the First Amendment
concerns that are raised by the subpoenas. The majority of the cases cited by the Discovery
Commissioner regarding John Doe's rights are copyright cases, which do not entail the same First
Amendment concerns. In copyright claims, the defendant’s right to privacy in his expression is
minimal, because the conduct being protected is generally file sharing. Here, however, Doe’s rights
under the First Amendment should be protected more stringently because his conduct was political in
nature.

When a defendant engages in activity to uncover political misconduct, the defendant's right to
privacy should be considered more important than that of a defendant who has allegedly violated some
aspect of copyright law. The Discovery Commissioner’s recommendation does not address this key
distinction. Indeed, courts have recognized that anonymity for fear of official retaliation implicates
First Amendment concerns and protections. See Mclntyre v. Ohio Elections Comm'n, 514 U.S. 334,
341-342, 412 (1995) (“The decision in favor of anonymity may be motivated by fear of economic or
official retaliation, by concern about social ostracism, or merely by a desire to preserve as much of
one’s privacy as possible.”). Here, this exact concern is at play where Plaintiffs are seeking to identify
Doe and potentially target him for his lawful investigation of their political antics.

On the other hand, Plaintiffs put forth no evidence that John Doe committed any unlawful conduct.
While other cases have allowed the Court to compel the identification of a defendant, the court has
required the proponent to produce some competent evidence to show that the anonymous litigant acted
tortiously. See generally, Wirt v. Twitter, Inc., No. 21-MC-80166-JSC, 21 U.S. Dist. LEXIS 239834

(N.D. Cal. Dec. 15, 2021). Here, there is no competent evidence to show that Doe acted unlawfully.
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All that has been established in the pleadings and through discovery so far is that John Doe legally
hired a private investigator for the purposes of holding elected officials accountable.

In fact, Plaintiffs do not attempt to satisfy their burden at all with declarations, documents, or
anything to support their argument that Doe has acted tortiously. Thus, Plaintiffs have not established
a prime facie claim that John Doe has acted tortiously, and Plaintiffs should not be permitted to
discover Doe’s identity.

B. The Plaintiffs Do Not Have a Legitimate Need to Discover John Doe’s Identity.

Plaintiffs must establish a legitimate need to discover John Doe’s identity but have failed to do so.
Plaintiffs initially sought discovery regarding John Doe’s identity for the sole purpose of serving him
with process. [See, e.g., February 2, 2023 Motion to Compel, p. 6:13-15 (“[T]he scope of the Subpoena
is purposefully limited to obtain only the information required to add a necessary party in this case.”).]
However, now that Doe is fully participating in the proceedings and in discovery, Plaintiffs are going
one step further in their attempt to identify Doe despite his full participation in the current proceeding,
though there is no need.

While Plaintiffs point to vague assertions that they need to reveal Doe’s identity for discovery
purposes, the Defendant’s identity in this case is irrelevant as Defendant is complying with discovery
and the alleged claims are not specific to Defendant’s identity. It is unclear how Plaintiffs would need
to know the Defendant’s identity when this information is not particularly relevant to any of their
claims. Thus, Plaintiffs have failed to identify how the discovery of Defendant Doe’s identity will be

necessary to faithfully litigate their claims.

C. The Harm to John Doe in Disclosing His Identity Outweighs the Benefit to Plaintiffs
and the Public in Knowing His Identity.

The harm that Doe will experience if the Court does not protect his right to proceed under
pseudonym outweighs the benefit to the Plaintiffs and the public in knowing this information. Not
only does John Doe have an inherent interest in privacy in matters involving his political associations
and beliefs, but Doe also has an interest in staying anonymous where Plaintiffs have a political motive
to identify Doe to exact retribution on him. This is the very situation in which proceeding under a

pseudonym should be permitted.
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IV.  Conclusion
Based on the foregoing points and authorities, this Court should decline to adopt the Discovery
Commissioner’s Recommendation for Order, and alternatively grant John Doe’s Renewed Motion for

Protective Order.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

Social Security Number of any person.

DATED: July 19, 2024. ASHCRAFT & BARR LLP

By: /s/ Jeffrey F Barr
JEFFREY F. BARR, ESQ.
Nevada Bar No. 7269
9205 West Russell Road, Suite 240
Las Vegas, Nevada 89148

Attorneys for Defendant John Doe

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of Ashcraft & Barr LLP and
that on July 19, 2024, I electronically filed the foregoing with the Clerk of the Court by using the e-

flex filing system which served all parties of record electronically.

/s/ Jeffrey F. Barr
An Employee of Ashcraft & Barr LLP
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual, Case No.: CV22-02015
VAUGHN HARTUNG, an individual,
Dept. No.: 15

Plaintiffs, PO
h PLAINTIFFS’ RESPONSE TO JOHN
DAVID MCNEELY, an individual, 5 DOE’S OBJECTION TO DISCOVERY
ALPHA INDUSTRIES, LLC, a Nevada COMMISSIONER’S
limited-liability company, and DOES 1 RECOMMENDATION FOR ORDER

through X and ROES 1 through X, inclusive,

Defendants.

Plaintiffs Hillary Schieve (“Schieve”) and Vaughn Hartung (“Hartung”) (collectively
“Plaintiffs”), by and through their counsel of record, submit this Response to John Doe’s
Objection to Discovery Commissioner’s Recommendation for Order (“Response”). This
Response is based upon the following memorandum of points and authorities, the papers and
pleadings on file herein, and any oral argument entertained by the Court.

/!
/!
/!
/!
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RESPONSIVE MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The arguments now presented by John Doe in an effort to reverse the Discovery
Commissioner’s Recommendation analysis are unpersuasive. The First Amendment does not
protect non-expressive, unlawful conduct such as the installation and use of a GPS tracking device
on a private vehicle. John Doe and the McNeely Defendants could not break into Plaintiffs’ houses
to look for political information and they could not invade their privacy by attaching a device to
their vehicles. John Doe asks for an extraordinary remedy — to keep his identity secret from
Plaintiffs, the media, the public, and even from this Court. There is no precedent for this request.
The sole request here — to “issue an order protecting John Doe’s identity from discovery, Renewed
Mot. 17 — would vitiate Plaintiffs’ due process rights by preventing them from knowing who
committed a tort against them, from deposing John Doe, from cross-checking his testimony, or
from engaging in any meaningful discovery whatsoever.

This Court should agree with the Discovery Commissioner that John Doe ‘“has not shown
that his right to engage in anonymous political activity immunizes him from liability for alleged
tortious conduct in this case” and that “[m]ost or all of the other pertinent factors militate against
granting his request for anonymity.” Recommendation 25. The Court can further determine that
John Doe is not properly before this Court to seek a protective order, that John Doe unduly delayed
seeking a protective order until after the McNeely Defendants’ attempt to keep his identity secret
failed, and that there is no basis to issue a protective order preventing the disclosure of the identity
of John Doe, the client who hired the McNeely Defendants. Accordingly, the Recommendation
should be affirmed in its entirety.

II. LEGAL STANDARD

There is a “default preference for openness” and parties are only allowed to use
pseudonyms in the “unusual case when nondisclosure of the party's identity is necessary ... to
protect a person from harassment, injury, ridicule or personal embarrassment.” Doe No. I v. Wynn
Resorts Ltd., No. 2:19-cv-01904-GMN-VCF, 2022 WL 3214651, at *3 (D. Nev. Aug. 9, 2022)

(quotations omitted). When a request for anonymity is made, a district court must balance the
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“need for anonymity against the general presumption that parties’ identities are public information
and the risk of unfairness to the opposing party.” /d. (quotations omitted). Courts in Nevada may
permit plaintiffs to use pseudonyms in three situations: “(1) when identification creates a risk of
retaliatory physical or mental harm; (2) when anonymity is necessary to preserve privacy in a
matter of sensitive and highly personal nature; and (3) when the anonymous party is compelled to
admit [his or her] intention to engage in illegal conduct, thereby risking criminal prosecution.” /d.
(quotations omitted). Even in these situations though, there is almost never a justification for
permitting the use of a pseudonym and concealing the identity of the party from not just the public
but also the other parties.

The Discovery Commissioner analyzed John Doe’s request for extraordinary relief under
a number of different frameworks (as there was no direct authority on point supporting John Doe’s
request) and primarily relied upon the Sony test, which balances: (1) the plaintiff’s concrete
showing of a prime facie claim of copyright infringement; (2) the specificity of the plaintiff’s
discovery request; (3) the absence of alternative means to gain the information sought; (4) the
plaintiff’s need for the information to advance its claim; and (5) the defendants’ expectation of
privacy. Sony Music Entm’t, Inc. v. Does, 1-40, 326 F. Supp. 2d 556, 565 (S.D.N.Y. 2004).

III. ARGUMENT
A. The Discovery Commissioner Balanced the Interests Involved and Rejected
John Doe’s Inaccurate Claims of Privilege.

“Where a party does not allege a risk of retaliatory harm (e.g., party asserts privacy in
sensitive and highly personal matters), courts engage in a condensed analysis weighing: (1) the
party's interest in anonymity, including the severity of any likely harm; (2) any prejudice to the
opposing party; and (3) the public's interest.” Wynn Resorts Ltd., 2022 WL 3214651, at *3.

First, the premise that individuals have an unchecked right to exercise their First
Amendment rights whenever and however they please has been “vigorously and forthrightly
rejected.” Lloyd Corp., Ltd. v. Tanner, 407 U.S. 551, 568 (1972). Individuals do “not generally
have a First Amendment right to access private property for expression.” Wright v. Incline Vill.

Gen. Improvement Dist., 665 F.3d 1128, 1137 (9th Cir. 2011); S.0.C., Inc. v. Mirage Casino-
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Hotel, 117 Nev. 403, 414, 23 P.3d 243, 250 (2001) (concluding that “the district court did not err
in making a preliminary finding that the sidewalks in question are private property and therefore
not subject to the reach of the First Amendment”).

Here, John Doe was not sued for criticizing public officials or even for hiring a private
investigator to gather information about public officials. He was sued for the surreptitious
installation and use of a GPS tracking device on Respondents’ private vehicles, which is
recognized tortious conduct. Ringelberg v. Vanguard Integrity Pros.-Nevada, Inc., No. 2:17-CV-
01788-JAD-PAL, 2018 WL 6308737, at *8, 9 (D. Nev. Dec. 3, 2018). If political protesters can
be held liable for trespass without running afoul of the First Amendment, then John Doe certainly
should have to disclose his name so that civil litigation against him for much more serious conduct
can proceed. It is further immaterial whether John Doe trespassed directly to install the GPS
devices or merely conspired with the McNeely Defendants. “It is consistent with the First
Amendment to impose tort liability where, as here, the defendant personally directs the activities
of others such that he creates a foreseeable risk of injury to others.” Doe v. Mckesson, No. 17-
30864, 2023 WL 4044558, at *17, n. 12 (5th Cir. June 16, 2023) (considering situation where the
defendant allegedly “organized the protest such that he knew, or should have known, that violence
would likely ensue. Doe says that Mckesson arranged for the protesters to meet in front of the
Baton Rouge police station, blocking entry to the station and access to the adjacent streets” and
further noting that “Doe failed to offer sufficient evidence to justify his proceeding
anonymously”).

John Doe relies heavily on Tichinin v. City of Morgan Hill, 99 Cal. Rptr. 661 (Ct. App.
2009). Tichinin, too, is an inapposite source that likewise identifies the clients and investigators
by name. /d. at 668 (explaining that, after “Vierra authorized [his attorney, Tichinin] to hire a
private investigator” to investigate whether the city manager and city attorney were romantically
involved, “Tichinin hired Mark Bell, a licensed private investigator, to watch Tewes [the city
manager| at an official conference he was planning to attend in Huntington Beach,” and Bell

“hired Brian Carey, who reserved a room” at the hotel Tewes stayed in Huntington Beach “in
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order to conduct surveillance”). This case simply relates to the standards for anti-SLAPP cases in
California and cannot be stretched to say what John Doe interprets it to say.

Second, John Doe asserts that he has an absolute First Amendment right to remain
anonymous because his act of hiring a private investigator and use of GPS tracking devices was
protected speech. This is incorrect. “The right to speak and publish does not carry with it the
unrestrained right to gather information.” Zemel v. Rusk, 381 U.S. 1, 17, 85 S. Ct. 1271, 1281, 14
L. Ed. 2d 179 (1965). Consistent with the United States Supreme Court’s holding in Zemel, the
Ninth Circuit has also held that “[n]o interest protected by the First Amendment is adversely
affected by permitting damages for intrusion to be enhanced by the fact of later publication of the
information that the publisher improperly acquired.” Dietemann v. Time, Inc., 449 F.2d 245, 250
(9th Cir. 1971). These cases represent the precedent that this Court can and must follow with
respect to the First Amendment analysis, which compel the rejection of Defendants’ First
Amendment defenses to the tort claims.

The Discovery Commissioner correctly held that “Plaintiffs have made the requisite
‘concrete showing of a prima facie claim’ for trespass” and that “[a]ttaching a GPS tracking device
to another individual’s automobile without authorization arguably may be viewed as a trespass.
Cf. United States v. Jones, 565 U.S. 400, 410 (2012) (in surreptitiously attaching a GPS tracking
device to vehicle owned by defendant, government “trespassorily inserted the information-
gathering device”)). Recommendation 14. Although there are situations where First Amendment
protections can block disclosure of party identity, these occur almost invariably in the context of
defamation cases by anonymous internet speakers. Highfields Cap. Mgmt., L.P. v. Doe, 385 F.
Supp. 2d 969, 974 (N.D. Cal. 2005). When the sole conduct is protected speech, then the First
Amendment considerations can be balanced differently until the validity of the underlying
defamation claim is established. Here, John Doe, together with the McNeely Defendants, caused
a GPS tracking device to be installed on Plaintiffs’ vehicles. Not only have the privacy torts
asserted by Plaintiffs already passed the pleading stage, but also the conduct at issue is not

protected. The First Amendment would not allow John Doe’s identity to be concealed if he had
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ordered a private investigator to break into Plaintiffs’ homes, and it does not allow him to remain
anonymous for trespassing on Plaintiffs’ vehicles. Dietemann, 449 F.2d at 250.

Third, the public has a significant interest in this matter and John Doe’s identity. “Firmly
embedded in the American judicial system is a presumption of openness in judicial proceedings.”
Wynn Resorts Ltd., 2022 WL 3214651, at *3 (citing Richmond Newspapers, Inc. v. Virginia, 448
U.S. 555, 569-574 (1980)). There is a “default preference for openness” and parties are only
allowed to use pseudonyms in the “unusual case when nondisclosure of the party's identity is
necessary ... to protect a person from harassment, injury, ridicule or personal embarrassment.” /d.
(quotations omitted). When a request for anonymity is made, a district court must balance the
“need for anonymity against the general presumption that parties’ identities are public information
and the risk of unfairness to the opposing party.” Id. (quotations omitted). Here, John Doe never
made a request to proceed under a pseudonym, he simply jumped into the litigation assuming that
he could do so, and burden all parties with extensive motion practice. This is improper.

B. The Discovery Commissioner Readily Confirmed that John Doe’s Identity

Remains Relevant to this Case, a Conclusion Obvious to All but John Doe

The Discovery Commissioner succinctly rejected John Doe’s argument that the matter is
moot: “John Doe’s argument is not compelling.” Recommendation 4. John Doe continues to take
the preposterous position that his anonymous (and unverified) participation in this case should be
sufficient for all involved. Obj. 5. The judicial authority is clear that concealing a party’s identity
from the opposing party results in significant prejudice from interference with the ability to
prosecute the litigation. Wynn Resorts Ltd., 2022 WL 3214651, at *3 (“Plaintiffs’ request to
conceal their identities from Steve Wynn, the named perpetrator, and other non-parties, will
greatly prejudice the defendants once discovery opens.”). When anonymity is granted, it is usually
because the identity of the party is known to the other party. Doe v. Mozer, No. 2:16-cv-00210-
KIJD-VCF, 2016 WL 3536857, at *1 (D. Nev. June 27, 2016) (“The Defendant knows the true
identity of the Plaintiff, as shown by Defendant’s subsequent filings using Plaintiff's name, and a

pseudonym will not affect Defendant's procedural or discovery efforts.”).
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John Doe does not criticize the Discovery Commissioner’s reasoning, but simply repeats
that “the Defendant’s identity in this case is irrelevant as Defendant is complying with discovery
and the alleged claims are not specific to Defendant’s identity. It is unclear how Plaintiffs would
need to know the Defendant’s identity when this information is not particularly relevant to any of
their claims.” Obj. 5. The Discovery Commissioner, among many other grounds, held that without
“knowing John Doe’s identity, Plaintiffs’ ability to obtain discovery concerning these affirmative
defenses is substantially impaired. They cannot fully explore the nature and extent of the
relationship between John Doe and the referenced third parties, nor can they fully explore the
extent of his knowledge of the alleged unlawful acts.” Recommendation 5. Similarly, the
Discovery Commissioner remarked that “[w]hatever their merits, [John Doe’s] filings have done
nothing to address Plaintiffs’ concerns about their inability to conduct full and fair discovery
concerning the claims and defenses in this case. Although the parties’ joint case conference report
states that John Doe will make his NRCP 16.1(a)(1) initial disclosures by May 24, 2023, his
counsel subsequently informed Plaintiffs’ counsel that “John Doe will not disclose or make
documents available for inspection pending the resolution of the motion for a protective order, as
such documents either contain or could lead to the discovery of identifying information regarding
John Doe.” Recommendation 6. These and other concerns are clear examples of how John Doe’s
proposed procedure prejudices Plaintiffs and forestalls this litigation.

John Doe recognizes that the initial subpoenas were served to add the true identity of “John
Doe” to the case and so cannot be surprised that the remaining steps in litigation, such as
discovery, would also involve John Doe. The identify of John Doe is required to prosecute the
case against this party in a full and fair manner. It is not enough to have an unidentified defendant
in this case who cannot be deposed. John Doe must be named and must be subject to full discovery.
Here, a nonexhaustive list of necessary discovery that would be barred or hampered by a protective
order would include depositions of the McNeely Defendants, a deposition of the John Doe
Defendant, discovery into the communications between the McNeely Defendants and the John
Doe Defendant, discovery into the publications of private information about Plaintiffs by all

Defendants, discovery into all of the information gathered by Defendants, and the provision of

7 PA0225
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proof of damages and harm suffered by Plaintiffs. Further, any evidence provided by John Doe
cannot be verified or cross-examined as other witnesses could not verify or contradict. Plaintiffs
can have no confidence that John Doe did what he says he did without further verification. As in
Wynn Resorts, this request would “greatly prejudice” the opposing parties. 2022 WL 3214651, *
3. If granted, the Motion would prevent Plaintiffs from deposing John Doe, from serving third-
party discovery requests about John Doe, and even from verifying or cross-checking any other
item of evidence of discovery adduced in this case.

C. The Discovery Commissioner Properly Rejected Claims of Harm by John Doe

John Doe asserts, without providing any evidence that could actually be evaluated by the
Court due to his veil of anonymity, that he faces some harm from the disclosure of his identity.
Obj. 5 (“Not only does John Doe have an inherent interest in privacy in matters involving his
political associations and beliefs, but Doe also has an interest in staying anonymous where
Plaintiffs have a political motive to identify Doe to exact retribution on him.”). First, under the
applicable standards, the privacy interest does not satisfy the definition of “harm.”
Recommendation 18 (“Courts generally find a risk of retaliatory harm when the moving party
provides evidence that psychological damage or violent threats are anticipated if his or her identity
is disclosed.”) (citing Roe v. Doe, 319 F. Supp. 3d 422, 426 (D.D.C. 2018)). John Doe does not
argue that he faces any risk of retaliatory physical or mental harm and he does not argue that he
risks criminal prosecution. John Doe, at most, alleges that he has some interest in anonymous
political speech. Obj. 5.

Second, there is no basis for the allegation that Plaintiffs will “exact retribution” in some
fashion. This lawsuit is the remedy sought by Plaintiffs and the Discovery Commissioner properly
rejected this unsubstantiated and baseless claim. “John Doe has not demonstrated particularized
harm that would occur to him due to public disclosure of his identity. As explained previously,
John Doe has not presented evidence sufficient to support a finding of any plausible risk of
retaliatory physical or mental harm to him or to others, or of any potential economic harm he
would experience, if his request is denied. Any feared reputational harm or fear of future

harassment against him by Plaintiffs is speculative, and any desire to avoid the embarrassment of

8 PA0226
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being identified as a defendant in this action is not a sufficient harm for purposes of the Venetian
test.” Recommendation 18 (internal citations omitted).

The case law is squarely against John Doe here. Even the alleged victims of sexual
harassment who worked for the casinos formerly owned by the harasser were not judged to have
a sufficiently significant fear of harm. Wynn Resorts Ltd., 2022 WL 3214651, at *7 (“Plaintiff's
fear that their supervisors, others in the industry, or powerful friends of Steve Wynn, will retaliate
against them are not reasonable . . . Plaintiffs’ vulnerability to retaliation if their names are
disclosed to Steve Wynn or other non-parties is minimal. Plaintiffs have not met their burden to
show that they are vulnerable to retaliation.”). What is especially frustrating though is that by
filing anonymously, John Doe prevents the discovery of evidence that entirely negates his current
position. For example, what if John Doe is a prominent individual who frequently publishes his
political speech for general consumption? At that point, what interest in privacy or anonymity
would John Doe seriously have and why would his free speech activities trigger retaliation in this
instance but not others?

Even if the unverified harm asserted by John Doe were concerned, it would have to be
balanced against the other interests at issue. Under any balancing test, there is no justification for
concealing John Doe’s identity. First, this matter involves non-expressive conduct — the
installation of a GPS surveillance device via trespass — that does not warrant First Amendment
protection. Moreover, John Doe alternately denies having taken this action, so from his
perspective, there is not even actual speech to protect, or he claims to have committed the tort for
investigative purposes, and thus acted unlawfully. Second, even if John Doe has a First
Amendment right to anonymity, this does not outweigh the need for Respondents to obtain redress
for the tortious invasion of their privacy. John Doe preposterously claims that his anonymous
participation in the litigation is enough and that his identity is not relevant to the claims and
defenses in this case. Without his identity, Respondents cannot depose him, verify his statements,
or conduct third-party discovery using his identity.

The disclosure of anonymous speakers can be readily outweighed by competing interests.

Wirt v. Twitter, Inc., No. 21-MC-80166-JSC, 2021 WL 5919846, at *3 (N.D. Cal. Dec. 15, 2021)

9 PA0227
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(“Given the nature of the challenged speech, @Deus Abscondis’s central role in the alleged
events, and Dr. Wirt’s interest in redressing allegedly defamatory accusations against him,
@Deus_Abscondis’s right to engage in anonymous speech “give[s] way” to Dr. Wirt’s “need to
discover the speaker's identity in order to pursue [his] claim.”). Similarly, Plaintiff’s need John
Doe’s identity to pursue their claims and complete discovery and any minimal First Amendment
privilege pales in comparison.
V. CONCLUSION
For all of the foregoing reasons, this Court should affirm the Discovery Commissioner’s
Recommendation and determine 1) that John Doe is not properly before this Court to seek a
protective order, (2) that John Doe unduly delayed seeking a protective order until after the
McNeely Defendants’ attempt to keep his identity secret failed, and (3) that there is no basis to
issue a protective order preventing the disclosure of the identity of the client who hired the
McNeely Defendants.
AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
DATED: August 5, 2024
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO

LLP and that on August 5, 2024, I electronically filed the foregoing with the Clerk of the Court

by using the e-flex filing system which served all parties of record electronically:

Ryan T. Gormley

Brittany M. Llewellyn

Stephanie J. Glantz

Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC
6385 South Rainbow Blvd., Suite 400

Las Vegas, Nevada 89118

Attorneys for the McNeely Defendants

Jeffrey F. Barr

Ashcraft & Barr

9205 West Russell Road, Suite 240
Las Vegas, Nevada 89148
Attorneys for John Doe

DATED: August 5, 2024

/s/ Adam Hosmer-Henner
An employee of McDonald Carano LLP
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FILED
Electronically
CV22-02015

2024-08-08 03:07:54|PM
Alicia L. Lerud

Clerk of the Court

Transaction # 10496933

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual, CASE NO.: CV22-02015

Plaintiffs, DEPT. NO.: 15

V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
Limited-liability company, and DOES 1
Through X and ROES 1 through X, inclusive,

Defendants.

/

ORDER AFFIRMING DISCOVERY COMMISSIONER’S
RECOMMENDATION FOR ORDER, DATED JUNE 25, 2024

The Discovery Commissioner is an adjunct to the judiciary empowered by NRCP
16.3(b) to preside over discovery motions. The Commissioner is a discovery expert who
performs an essential role to ensure that all disputes are resolved in a "just, speedy, and
inexpensive” manner. NRCP 1.

This Court has discretion to determine how the Commissioner’s
recommendation will be reviewed. WDCR 24(6). This Court determines, consistent
with other authorities, that a deferential standard of review is warranted. Otherwise,
this Court becomes a de facto second Discovery Commissioner for every dispute in
which a litigant is aggrieved. Therefore, the Discovery Commissioner’s
recommendation will be reversed or modified only if it is “clearly erroneous” and this
Court has a “definite and firm conviction that a mistake was made.” Valley Health Sys.,

LLC v. District Court, 127 Nev. 167, 252 P.3d 676 (2011) (citing United States v. Howell,
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231 F.3d 615 (9t Cir. 2000) (noting that Discovery Commissioners promote the efficient
use of judicial resources and district courts should prevent parties from making “an end
run around” the commissioner and frustrating the very purposes of having
commissioner judges)).

This Court has read the Recommendation for Order and the parties’ moving
papers. It cannot conclude the Recommendation is clearly erroneous; similarly, this
Court does not have a definite and firm conviction that a mistake was made. For these
reasons, the Discovery Commissioner’s recommendation is affirmed. Mr. McNeely
shall comply with the Recommendation no later than September 9, 2024.1

IT IS SO ORDERED.

<}
Dated: This__Z _day of August, 2024.

7404 e

DAVID A. HAR
District ]udge

*This Court acknowledges the irreparability of harm if John Doe’s identity is disclosed now but an
appellate court later reaches a different conclusion. This Court is therefore inclined to grant a stay of
proceedings pursuant to NRAP 8 if Mr. McNeely or John Doe chooses to pursue extraordinary relief
through a petition for writ of mandamus or prohibition.

A.N2241
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second ]udici?l District Court of the

State of Nevada, in and for the County of Washoe; that on the of August 2024, 1

electronically filed the foregoing with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following;:

JANE SUSSKIND, ESQ.
JONATHAN WINN, ESQ.
BRITTANY LLEWELLYN, ESQ.
ADAM HOSMER-HENNER, ESQ.
PHILIP MANNELLY, ESQ.
RYAN GORMLEY, ESQ.
CHELSEA LATINO, ESQ.

Carrie Lipparelli
Judicial Assistant
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2540

Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)
McDONALD CARANO LLP

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Telephone: (775) 788-2000
ahosmerhenner@mcdonaldcarano.com
clatino@mcdonaldcarano.com
pmannelly@mcdonaldcarano.com
jsusskind@mcdonaldcarano.com

Counsel for Plaintiffs

FILED
Electronically
CV22-02015

2024-08-09 10:58:50 AM
Alicia L. Lerud
Clerk of the Court
Transaction # 10498334

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual,

Plaintiffs,

V.

DAVID MCNEELY, an individual, 5 ALPHA

INDUSTRIES, LLC, a Nevada limited-

liability company, and DOES 1 through X and

ROES 1 through X, inclusive,

Defendants.

Case No.: CV22-02015

Dept. No.: D15

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on August 8, 2024, the above-entitled Court entered its

Order Affirming Discovery Commissioner’s Recommendation for Order, Dated June 25,

2024. A true and correct copy of the Order is attached hereto.

/1
/1
/1
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that this document does not contain the social security
number of any person.
Dated: August 9, 2024.
McDONALD CARANO LLP

By: _ /s/ Adam Hosmer-Henner
Adam Hosmer-Henner (NSBN 12779)
Chelsea Latino (NSBN 14227)

Philip Mannelly (NSBN 14236)

Jane Susskind (NSBN 15099)

100 W. Liberty Street, Tenth Floor
Reno, Nevada 89501

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that [ am an employee of McDONALD CARANO
LLP and that on August 9, 2024, I electronically filed the foregoing with the Clerk of the Court

by using the e-flex filing system which served all parties of record electronically.

/s/ Pamela Miller
An employee of McDonald Carano LLP
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FILED
Electronically
CV22-02015

2024-08-08 03:07:54|PM
Alicia L. Lerud

Clerk of the Court

Transaction # 10496933

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

HILLARY SCHIEVE, an individual,
VAUGHN HARTUNG, an individual, CASE NO.: CV22-02015

Plaintiffs, DEPT. NO.: 15

V.

DAVID MCNEELY, an individual, 5
ALPHA INDUSTRIES, LLC, a Nevada
Limited-liability company, and DOES 1
Through X and ROES 1 through X, inclusive,

Defendants.

/

ORDER AFFIRMING DISCOVERY COMMISSIONER’S
RECOMMENDATION FOR ORDER, DATED JUNE 25, 2024

The Discovery Commissioner is an adjunct to the judiciary empowered by NRCP
16.3(b) to preside over discovery motions. The Commissioner is a discovery expert who
performs an essential role to ensure that all disputes are resolved in a "just, speedy, and
inexpensive” manner. NRCP 1.

This Court has discretion to determine how the Commissioner’s
recommendation will be reviewed. WDCR 24(6). This Court determines, consistent
with other authorities, that a deferential standard of review is warranted. Otherwise,
this Court becomes a de facto second Discovery Commissioner for every dispute in
which a litigant is aggrieved. Therefore, the Discovery Commissioner’s
recommendation will be reversed or modified only if it is “clearly erroneous” and this
Court has a “definite and firm conviction that a mistake was made.” Valley Health Sys.,

LLC v. District Court, 127 Nev. 167, 252 P.3d 676 (2011) (citing United States v. Howell,
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231 F.3d 615 (9t Cir. 2000) (noting that Discovery Commissioners promote the efficient
use of judicial resources and district courts should prevent parties from making “an end
run around” the commissioner and frustrating the very purposes of having
commissioner judges)).

This Court has read the Recommendation for Order and the parties’ moving
papers. It cannot conclude the Recommendation is clearly erroneous; similarly, this
Court does not have a definite and firm conviction that a mistake was made. For these
reasons, the Discovery Commissioner’s recommendation is affirmed. Mr. McNeely
shall comply with the Recommendation no later than September 9, 2024.1

IT IS SO ORDERED.

<}
Dated: This__Z _day of August, 2024.

7404 e

DAVID A. HAR
District ]udge

*This Court acknowledges the irreparability of harm if John Doe’s identity is disclosed now but an
appellate court later reaches a different conclusion. This Court is therefore inclined to grant a stay of
proceedings pursuant to NRAP 8 if Mr. McNeely or John Doe chooses to pursue extraordinary relief
through a petition for writ of mandamus or prohibition.
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second ]udici?l District Court of the

State of Nevada, in and for the County of Washoe; that on the of August 2024, 1

electronically filed the foregoing with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following;:

JANE SUSSKIND, ESQ.
JONATHAN WINN, ESQ.
BRITTANY LLEWELLYN, ESQ.
ADAM HOSMER-HENNER, ESQ.
PHILIP MANNELLY, ESQ.
RYAN GORMLEY, ESQ.
CHELSEA LATINO, ESQ.

Carrie Lipparelli
Judicial Assistant
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