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By: /s/Kaylee Conrad
An Employee of Hutchison & Steffen
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A-24-886317-C  SKOSOR V. SOUTHERN HIGHLANDS COMM ASSNSMOTS HG 3$3-07-2024

any personal profit or any compensation of any kind is
prohibited.

The Court does give plain meaning to the statute, to
the language. The legislative intent or history is not looked
into if the wording is clear, as it is here.

Plaintiff would serve on a Board that is directly
linked to active litigation and potentially may profit
directly or indirectly, or be compensated from any matters the
Board may decide upon, meaning, voting for, or influencing a
settlement, or waiver of fees, et cetera.

The irreparable harm prong is equal. Both parties
are not irreparably harmed. Plaintiff does have the option to
run in future elections. Defendant did have the option to
hold off the timing of the election.

The parties' interests will be resolved during the
remainder of the case, and that is the second prong.

So regarding the cost bond, it shall not be
distributed to Defendant. There is no supporting basis or
documents provided to support a release. That bond shall be
returned to the Plaintiff.

| would ask Plaintiff's counsel -- I'm sorry, excuse
me -- Defendant's counsel, Mr. Clarkson, if you would please
prepare, circulate to Plaintiffs as to form and content,
please.

MR. CLARKSON: Thank you, Your Honor. Yes, Your
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Honor.

THE COURT: Thank you, counsels, for your time.
Appreciate it.

MR. TUELLER: Thank you, Your Honor.

MR. CLARKSON: Thank you, Your Honor.

THE COURT: Have a good rest of your day.

MR. RULIS: Thank you, Your Honor.

THE COURT: Thank you.

(Proceeding concluded at 11:21 a.m.)
* ok * k%

ATTEST: | hereby certify that | have truly and correctly
transcribed the audio/visual proceedings in the above-entitled

case to the best of my ability.

e:’_:f.ju_L-_E Fond

VERBATIM DIGITAL REPORTING, LLC
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J. Randall Jones, Esq. (#1927)
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Nathanael R. Rulis, Esq. (#11259)
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Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway,"LFloor
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Telephone: (702) 385-6000
Attorneys for Defendant Southern
Highlands Development Corporation
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DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., &levada resident,

Plaintiff,
VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS
ARMSTRONG, an individual; RICK
REXIUS, an individual; MARC
LIEBERMAN, an individual;

Defendants.

Case No.: A-23-881474-W
Dept. No.: 31

NOTICE OF ENTRY OF ORDER
GRANTING DEFENDANT SOUTHERN
HIGHLANDS DEVELOPMENT
CORPORATION'S MOTION TO
DISMISS PLAINTIFF'S FIRST
AMENDED COMPLAINT

Hearing Date: February 20, 2024
Hearing Time: 9:30 a.m.

TO: All parties herein; and

TO: Their respective counsel,

YOU, AND EACH OF YOU, WILL PLEASETAKE NOTICE thatan Order Grantir

Defendant Southern Highlands Development Capon’s Motion to Dismiss Plaintiff's First

111
111
111
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Amended Complaint was entered in Hi®ve-entitled matter on March 15, 2024.
A copy of said Order is attached hereto.
Dated this 18th day of March, 2024.
KEMP JONES LLP

/sl Nathanael Rulis
J. RANDALL JONES, ESQ. (#1927)
NATHANAEL R. RULIS, ESQ. (#11259)
MADISON S. FLORANCE, ESQ. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Attorneys for Defendant Southern Highlands
Development Corporation

CERTIFICATE OF SERVICE

| hereby certify that on the 18ttay of March, 2024, | servedtaie and correct copy of th
foregoing NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT SOUTHERN
HIGHLANDS DEVELOPMENT CORPORATION'S MOTION TO DISMISS PLAINTIFF'S

FIRST AMENDED COMPLAINT via the Court’s electronic filingystem only, pursuant to the

Nevada Electronic Filing and Convers Rules, Administrative Order 12-to all parties currently or

the electronic service list.

[s/ Ali Lott
An Employee of KEMP JONES LLP
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J. Randall Jones, Esqg. (#1927)
jri@kempjones.com

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com

KEMP JONES, LLP

3800 Howard Hughes Parkway,"LFloor
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Attorneys for Defendant Southern
Highlands Development Corporation

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., dlevada resident, | Case No.: A-23-881474-W
Dept. No.: 31
Plaintiff,

VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS
ARMSTRONG, an individual; RICK
REXIUS, an individual; MARC
LIEBERMAN, an individual;

ORDER GRANTING DEFENDANT
SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION'S
MOTION TO DISMISS PLAINTIFF'S
FIRST AMENDED COMPLAINT

Hearing Date: February 20, 2024
Hearing Time: 9:20 a.m.

Defendants.

THIS MATTER having come before the Cowrt February 20, 2024, with Piers R. Tuell
Esq. appearing on behalf of Plaihtlichael Kosor, Jr. (“Plaintiffj; Nathanael Rulis, Esq. appearir
on behalf of Defendant SoutheHighlands Development Corpoi@t (“SHDC”); Adam Clarkson,
Esq. appearing on behalf of Defendant Soutl&ghlands Community Association (“SHCA”); an
Tamara Beatty Peterson, Esq. on behalf of bddats Chris Armstrong, Rick Rexius, and Ma
Lieberman (the “Individual Defendgs”) on Defendant SHDC’s Motion to Dismiss Plaintiff's Fil

Amended Complaint. (Doc ID # 25).
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Defendant SHDC filed its Motion on January 822. (Doc ID # 25). Defendant SHCA file
a Joinder to the Motion on January 18, 2024. (DoétI2R). Plaintiff filed his Opposition to th
Motion on January 22, 2024, and SHDIEd its Reply on January 3@024. (Doc ID ## 36, 37). By
agreement of the parties, the hearing was mhéod-ebruary 20, 2024. (Doc ID # 39).

The Court, having reviewed and conside&dDC’s Motion, SHCA’s Joinder, Plaintiff’
Opposition, and SHDC’s Reply; and having liedine arguments of counsel, with good ca
appearing, hereby grants SHDG@/stion for the following reasons:

FINDINGS OF FACT?

1. Plaintiff and another Southern Highlandsident, Howard McCagly, filed a lawsuit
against SHCA on November 24, 2020eging, among other things, thiie Declarant control perio
should have ended (the “2020 Lawsuit”).

2. As part of that Complaint, Plaintiff aljed, among other things that, pursuant to
Association’s Covenant, Conditioasd Restrictions (“CC&RSs”), thBeclarant’s control over SHC/
shall terminate 60 days afthe Declarant has convey@8% of the maximum units.

3. SHDC was added as a party te 020 Lawsuit on January 25, 2021.

4. Plaintiff and Mr. McCarley’s First AmendeComplaint included &gations regarding
the CC&Rs and also identified vatis provisions of NRS 116 on whiétaintiff's claims were based
including NRS 116.31032, NlR116.31034 and NRS 116.31@85seq.

5. On January 10, 2022, prior to the close of discovery, Plaintiff and Mr. McCarley n
for summary judgment in the 2020 Lawsuit. That motion was denied.

6. On June 2, 2022, Plaintiff arddr. McCarley moved to vaintarily dismiss the 202(
Lawsuit without prejudice.

7. On June 20, 2022, after Plaintiff and Mr. Gtrley requested vohtarily dismissal,

SHDC and SHCA filed limited oppositions, requegtdismissal of the casdth prejudice.

1 Any Finding of Fact more apprdptely designated as a Conclusion of Law shall be so deemed
any Conclusion of Law more appropriately desigdads a Finding of Fashall similarly be so
deemed.

2.
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8. In a decision filed on September 29, 2022,Disrict Court dismssed Plaintiff's First
Amended Complaint with prejudice and awatdees and costs to SHCA and SHDC.

9. Plaintiffs filed a Motion to Amend Findingsf Fact Under NRCP 52(b) and to Amend
Decision and Order and Judgment under NRC&®B09ctober 26, 2022, relying, in part, on the Janyary
26, 2022 unit count.

10. Plaintiffs Motion to Amend Findings ofact Under NRCP 52(b) and to Amend
Decision and Order and Judgmender NRCP 59 was denied.

11. Plaintiff sought to appeal &District Court’s decision tdismiss the 2020 Lawsuit with
prejudice, but ultimately dismisddahe appeal, affirming the legaffects and consequences of the
voluntary withdrawal of the appeahcluded that Plaintiftould not seek to restate his appeal and
that any issues that wereaould have been brought inetlappeal were forever waived.

12. On November 8, 2023, Plaintiff filed a Mon for Relief from Judgments arguing 4ll
orders and judgments the 2020 Lawsuit were voidb initio because the district court never hjad

jurisdiction as Plaintifffed his Complaint without fst complying with NRS 38.310.

13.  Plaintiff’'s Motion for Relief from Judgent was denied on December 15, 2023, and the

matter is currently on appeal befdhe Nevada Supreme Court.
14.  Plaintiff filed his irtial Complaint in this actioon November 13, 2023. On November

17, 2023, Plaintiff filed a First Amended Complaintesin he alleged th&HDC, the developer an

[®X

declarant of the association, mmgjer has any declarant control tgjbver the SHCA Executive Board

of Directors (“Board”) pursuant t82.19 of the CC&Rs, because more than 75% of the maximum units

of the Association had beenroveyed as of January 26, 2022.

15.  Plaintiff's First Amended Comlaint also refereces various provisions of NRS 116 o
support Plaintiff's claims, includg but not limited to NRS 116.31034.

16. Plaintiff's First Amended Complaint alsalleges that SHCAunlawfully removed
Plaintiff from the Board.

17.  Plaintiff stated at the hearing on SHDotion to Dismiss that the allegations
regarding Plaintiff's removal fra the Board and ongoing eligibiylitare meant to support claims

against SHCA and are not included3RIDC’s Motion to Dismiss.
-3-
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CONCLUSIONS OF LAW

1. NRCP 12(b)(5) authorizes a court to disnaasaction for “failure to state a claim upg
which relief can be granted.”

2. Dismissal is proper “if it ppears beyond a reasonable ddbat [plaintiffd could prove
no set of facts, which, if trueould entitle it to relief.” Buzz Stew, LLC v. City of N. Las Vegh#4
Nev. 224, 228 181 P.3d 670, 672 (2008).

3. A court recognizes all factual allegations iplaintiff's complaint as true and will dray
all inferences in its favorld. at 227.

4, Although generally, a court wilhot consider matters mitle the pleadings bein
attacked, the court may take into account mattepaiblic record, orders, items present in the reg
of the case, and any exitgattached to the complaint wherimg on a motion to dismiss for failur
to state a claim upon whicklief can beggranted. Breliant v. Preferred Equities Corpl09 Nev. 842,
847, 858 P.2d 1258, 1261 (1993) (citation omitted).

5. The purpose of claim preclusidis premised on fairnes® the defendant and sour

judicial administration by acknowledtg that litigation ovea specific controveysmust come to ar

end, even if the platiff has failed to aail himself of the opprtunities to pursue kiremedies in the

first proceeding.”Alcantara ex. Rel. Alcantarv. Wal-Mart Stores, Inc130 Nev. 252, 257, 321 P.3
912, 915 (2014) (internal quotation rke and citation omitted).

6. Claim preclusion applies when “(1) the partoeshe privities are the same, (2) the fin
judgment is valid, and (3) the subseqt action is based on the sanagrak or any part of them wer
or could have been broughtthe first case. First Star Capital Corp. v. RubyL24 Nev. 1048, 1054
194 P.3d 709, 713 (2008ee alsaRock Springs Mesquite Il Owners’ Association v. Rarid&6
Nev. 235, 239, 464 P.3d 104, 107 (2020).

7. “[A]ll claims based on the same facts aieéged wrongful conduct that were or could

have been brought in the first proceeglare subject to claim preclusionRock Springs Mesquite
Owners’ Association v. Raridat36 Nev. 235, 239, 464 P.364, 108 (2020) (quoting.C. Wallace,
Inc. v. Eighth Judicial Dist. Ct127. Nev. 701, 707, 262 P.3d 1135, 1139 (2011)).
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8. Claim preclusion generally applies to all groasrud recovery, regardless of the natu
or category of damages requestdRiock Springs Mesquite Il Owners’ Association v. Rarids36
Nev. 235, 239, 464 P.3d 104, 108 (2020).

9. For the following reasons, tl@ourt finds that the doctringf claim preclusion applieg
to the claims brought by Ptaiff in this lawsuit:

a. Mr. Kosor, SHCA, and SHDGre parties in both the current lawsuit and the 2
Lawsuit.

b. The final judgment entered the 2020 Lawsuit is valid.

c. The issue of Declarant control was preaderboth the 2020 Lawsuit and the currg
lawsuit.

d. The 2020 Lawsuit’s identificaan of NRS 116.31034 and NRS 116.316Gs5eq, which
are located in the same section of Chaftt6 of the Nevada Revise Statute as N
116.31032, makes it clear that asgues relating thereto @l have been brought i
the 2020 Lawsuit.

e. NRS 116.31032 was in effect aethme of the 2020 Lawsuit.

f. The Court cannot find that the claims alldge Plaintiff's First Amended Complain
regarding Declarant control thre 2022 unit count raise anywmelaims or issues befor
the Court.

g. Any claims with regards tDeclarant control or the urabunt in 2022 could have beg
brought in the 2020 Lawsuit.

h. Any claims regarding Declarant controltbe unit count in 2022 are a subdivision
NRS 116 and could have been broughhim 2020 Lawsuit based on the knowledgg
what was happening at that time.

10. Since the Court has determined that clgreclusion appliesit does not reach :
determination of issue preclusionrSome of those matters addrakse the briefing may also b
precluded under the doctrine of isspreclusion, but the Court fiscusing on claim preclusion an

therefore, declines to reach an arde issue preclusioat this time.
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ORDER

For all the reasons stated, Southern Highlddelselopment Corporation’s Motion to Dismis

Plaintiff's First Amended Complaint is GRANTED. This Order excludes any determination regd

Plaintiff's removal from tle Board and ongoing eligiliiy as those are clainegainst SHCA and ar

not included in the Motion to Dismiss. Furthema, SHCA's Joinder iISRANTED, consistent with

the scope of the Motion.

IT 1S SO ORDERED.

Respectfully Submitted By:
Dated this 13th day of March, 2024.
KEMP JONES LLP

/s/ Nathanael R. Rulis
J. Randall Jones, Esq. (#1927)
Nathanael R. Rulis, Esq. (#11259)
Madison S. Florance, Esq. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

App nt By:

Dated this 13th day of March, 2024.

CLARKSON MCALONIS &
O’CONNOR, P.C.

/sl Adam Clarkson
Adam H. Clarkson, Esq. (#10003)
Matthew J. McAlonis, Esq. (#11203)
1210 S. Valley View Blvd., Suite #202
Las Vegas, Nevada 89102

Attorneys for Defendant Southern Highlands Attorneys for Defendant Southern Highlands

Development Corporation

Dated this 13th day of March, 2024.
HUTCHISON & STEFFEN, PLLC

/s/ circulated not signedFRPSHWLQJ
Robert E. Werbicky, Esq. (#6166)

Ariel C. Johnson, Esqg. (#13357)

Piers R. Tueller, Esq. (#14633)

Peccole Professional Park

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Plaintiff

Community Association

Dated this 13th day of March, 2024.
PETERSON BAKER, PLLC

R U G/HT@mara Beatty Peterson

Tamara Beatty Peterson, Esq., (#5218)
Nikki L. Baker, Esq., (#6562)

David E. Astur, Esq., (#15008)

701 S. 7th Street

Las Vegas, NV 89101

Attorneys for Defendants Chris Armstrong,
Rick Rexius, and Marc Lieberman

-6-
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From: Piers R. Tueller

To: Maddie Florance Nathanael Rulis
Cc: Robert E. Werbicky; Ariel C. Johnson Adam Clarkson Matthew McAlonis Ashley Livingston tpeterson@petersonbaker.cony Ali Lott
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC"s Motion to Dismiss
Date: Wednesday, March 13, 2024 2:42:26 PM
Attachments: image001.pngq
rder Granting Motion to Dismiss.v2 (HS rev) K its (FINAL H&S rev).docx

EXTERNAL E-MAILDo Not Click Links or Attachments Unless You Know They Are Safe

Hi Maddie,
It was good to speak with you.We accepted all proposed changes except as follows:

® FOF Para. 2 — Adjusted the proposed/rejectethnguage to now read “based on the articulated unit counts in that
case”;

® COL Para. 9c, g, and h — Maintained the inclusion of NRS 116.31032;
COL Para. 10 — Maintained the additional verbiage regarding issue preclusion; and
COL Para. 11 — Maintained the proposed language regarding NRED.

| was able to figure the issue with Track Changes and the attached draft reflects these outstanding differences between the
parties. Based on our conversation it sounds like we have reached an impasse on the order language, but | appreciate our

collaboration. Once SHDC submits the proposed order, we will submit Mr. Kosor's competing order with the changes as
articulated above.

Thanks,

From: Piers R. Tueller <ptueller@hutchlegal.com>

Sent: Tuesday, March 12, 2024 9:18 PM

To: Maddie Florance <m.florance@kempjones.com>; Nathanael Rulis <n.rulis@kempjones.com>

Cc:Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson

<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;

tpeterson@petersonbaker.com; Ali Lott <a.lott@kempjones.com>
Subject:Re: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss

That's not a problem. Feel free to give me a call once your depo has concluded'm in the office all afternoon.
Good luck in your deposition and look forward to connecting.

Best,

From: Maddie Florancem.florance@kempjones.com
Sent: Tuesday, March 12, 2024 9:15 PM

To: Piers R. Tuelleptueller@hutchlegal.cor; Nathanael Rulisigulis@kempjones.com
Cc:Robert E. Werbickywerbicky@hutchlegal.com Ariel C. Johnsomjghnson@hutchlegal.cosn Adam Clarkson
<aclarkson@cmolawpc.cemMatthew McAlonis MMcAlonis@cmolawpc.com Ashley Livingstorakvingston@cmolawpc.com

tpeterson@petersonbaker.coripeterson@petersonbaker.comAli Lott sLlott@kempjones.com
Subject:RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss

Hi Piers,
| am happy to discuss. | have a deposition in the morning but should be available by 2:00 p.m.

Thanks,
Maddie

Maddie Florance, Esq.

AA001261



From: Adam Clarkson

To: Maddie Florance "Piers R. Tueller", Nathanael Rulis
Cc: Robert E. Werbicky; Ariel C. Johnson Matthew McAlonis Ashley Livingston tpeterson@petersonbaker.cony Ali Lott
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC"s Motion to Dismiss
Date: Wednesday, March 13, 2024 11:18:44 AM
Attachments: image001.png
image002.png

Order Granting Motion to Dismiss.v2 (HS rev) KJ edits.docx

EXTERNAL E-MAIDo Not Click Links or Attachments Unless You Know They Are Safe

Good morning Maddie,
You may submit with my electronic signature.
Sincerely,

Adam H. Clarkson, Esq.
Clarkson McAlonis & O'Connor, P.C.

Please copy the following members of my staff on your original or return correspondence to ensure prompt processing:
- Ms. Natalie Olivo, Office Managemolivo@cmolawpc.confGeneral inquiries, collections, and related matters)

- Ms. Ashley Livingston, Association & Education Paralegglvingston@cmolawpc.corfLitigation, general counsel,
scheduling, and education/training)

Ms. Brittany Stemple, Legal Assistartistemple @cmolawpc.co(Collection matters)

Las Vegas: 1210 S. Valley View Blvd., Suite 202, Las Vegas, Nevada 89102
P: (702) 462-5700/ F: (702) 446-6234

Reno: 300 East 2nd Street, Suite 1510, Reno, NV 89501

P: (775) 850-2800; F: (702) 446-6234

CONFIDENTIALITY/PRIVILEGE: The information contained in this electronic mail message is confidential/privileged information intended only for
the use of the individual or entity named above, and may be confidential/privileged under state and fedefaldamfsrmation herein may also be
protected by the Electronic Communications Privacy Act, USC Sections 2510i28&1reader of this email message is not the intended recipient, you
are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited, as is any use of the information herein
for any other purpoself you have received this communication in error, please immediately notify us by telephone (702.462.5700) and delete the
original message.

DEBT COLLECTION: The Clarkson Law Group, P.C. d/b/a Clarkson McAlonis & O’'Connor, P.C. is a debt collector. Clarkson McAlonis &
O’Connor, P.C. is attempting to collect a debt and any information obtained will be used for that purpose.

From: Maddie Florance <m.florance@kempjones.com>

Sent: Tuesday, March 12, 2024 9:49 AM

To:'Piers R. Tueller' <ptueller@hutchlegal.com>; Nathanael Rulis <n.rulis@kempjones.com>

Cc:Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson
<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;
tpeterson@petersonbaker.com; Ali Lott <a.lott@kempjones.com>

Subject:RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss

Good Morning,
Attached please find our additional revisions to the order granting SHDC’s Motion to CR$maiss.let us know if we have your
authorization to affix your e-signature to the attached ordéte would like to submit this Proposed Order to the Court this

afternoon.

Thanks,
Maddie

Maddie Florance, Esg.
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3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169
(P) 702-385-6000 | (F) 702 385-6001| m.florance@kempjones.com
(profile) (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information that is
legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding this to sender,

or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or saving them in any
manner. Thank you.
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From: Tammy Peterson

To: Maddie Florance "Piers R. Tueller”, Nathanael Rulis

Cc: Robert E. Werbicky, Ariel C. Johnson Adam Clarkson Matthew McAlonis Ashley Livingstor; Ali Lott
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC"s Motion to Dismiss

Date: Tuesday, March 12, 2024 5:45:49 PM

Attachments: image001.png

EXTERNAL E-MAIDo Not Click Links or Attachments Unless You Know They Are Safe

Maddie
Thank you. You may submit with my electronic signature.

Regards
Tammy

Tamara Beatty Peterson, Esq.
Peterson Baker, PLLC
702.786.1001

From:Maddie Florance <m.florance@kempjones.com>

Sent: Tuesday, March 12, 2024 9:49 AM

To:'Piers R. Tueller' <ptueller@hutchlegal.com>; Nathanael Rulis <n.rulis@kempjones.com>

Cc:Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson
<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;
Tammy Peterson <tpeterson@petersonbaker.com>; Ali Lott <a.lott@kempjones.com>

Subject:RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss

Good Morning,

Attached please find our additional revisions to the order granting SHDC’s Motion to Déeaiss.let us know if we have your
authorization to affix your e-signature to the attached ordéte would like to submit this Proposed Order to the Court this
afternoon.

Thanks,
Maddie

Maddie Florance, Esq.

3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169
(P) 702-385-6000 (F) 702 385-6001m.florance@kempjones.com
(profile) (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information that is
legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding this to sender,
or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or saving them in any
manner. Thank you.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Michael Kosor, Jr., Plaintiff(s) | CASE NO: A-23-881474-W

VS.

Southern Highlands Community
Association, Defendant(s)

DEPT. NO. Department 31

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Granting Motion was served via the court’s electronic eFile
system to all recipients registered for e-Service on the above entitled case as listed belo

AUTOMATED CERTIFICATE OF SERVICE

Service Date: 3/15/2024

Tamara Peterson
Natalie Olivo
Maddie Florance
Kaylee Conradi
Robert Werbicky
Bobbie Benitez
Ariel Johnson
Clarise Wilkins
Adam Clarkson
Matthew McAlonis

Ashley Livingston

tpeterson@petersonbaker.com
nolivo@the-clg.com
m.florance@kempjones.com
kconradi@hutchlegal.com
rwerbicky@hutchlegal.com
bbenitez@hutchlegal.com
ajohnson@hutchlegal.com
pblit@petersonbaker.com
aclarkson@cmolawpc.com
mmcalonis@cmolawpc.com

alivingston@cmolawpc.com
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Julia Melnar

Nathanael Rulis

Allison Lott

jmelnar@petersonbaker.com
n.rulis@kempjones.com

a.lott@kempjones.com
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DISTRICT COURT
CLARK COUNTY, NEVADA

* k * %

Case No.jA-24-886317-C (Sub Cask)
A-23-881474-W (Lead Case)
VS. DEPARTMENT 31

MICHAEL KOSOR, JR., PLAINTIFF(S)

SOUTHERN HIGHLANDS COMMUNITY

ASSOCIATION, DEFENDANT(S)

NOTICE OF DEPARTMENT REASSIGNMENT

NOTICE IS HEREBY GIVEN that the above-entitledianthas been reassigned to

Judge Joanna S. Kishner.

X]  This reassignment is due to: Order Re: Consatiddfiled 04-01-2024 in Lead Case

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STANDBUT MAY BE
RESET BY THE NEW DEPARTMENT. PLEASE INCLUDE THE NEDEPARTMENT
NUMBER ON ALL FUTURE FILINGS.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Salevao Asifoa
Salevao Asifoa, Deputy Clerk of the Court

CERTIFICATE OF SERVICE

| hereby certify that this 3rd day of April, 2024
X] The foregoing Notice of Department Reassignmerst @ectronically served to all
registered parties for case humber A-24-886317-C.

/sl Salevao Asifoa
Salevao Asifoa, Deputy Clerk of the Court
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AACC

CLARKSON M CALONIS & O'CONNOR, P.C.

ADAM H. CLARKSON, ESQ.
Nevada Bar No. 10003
MATTHEW J. MCALONIS, ESQ.
Nevada Bar No. 11203
1210 S. Valley View Blvd., Suite #202
Las Vegas, Nevada 89102
Telephone: (702) 4625700
Facsimile:  (702) 4466234
Email: AClarkson@cmolawpc.com
MMcAlonis@cmolawpc.com
Attorneys for Defendant

Southern Highlands Community Association

(CHFWUR QLFDCC

30
6WHYHQ ' * ULHI
&/(5. 2) 7+( &28¢

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., an individual,

Plaintiff,

-VS

SOUTHERN HIGHLANDS COMMUNITY

ASSOCIATION, a Nevada NePRrofit

CorporationDOES FX; AND ROE BUSINESS

ENTITIES I-X, inclusive
Defendants.

N N N N N N N N N N N N N N N

Case N0.A-23-881474W
Dept. No.:XXXI

DEFENDANT SOUTHERN
HIGHLANDS COMMUNITY
ASSOCIATION'S ANSWER TO
PLAINTIFF'S COMPLAINT AND
COUNTER-CLAIM

Consolidated with:
Case No.: A24-886317¢C

Dept. No.: V

COMES NOW, Defendant, Southern Highlands Community Association (the “Associati
by and through its counsel of record CLARKSON MCALONIS &CONNOR, P.C., hereby

&DVH 1XPEHU $

on”),

AA001]
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submits the following Answer to the Amend@bmplaint filed by PlaintiffMichael Kosor, Jr.
(“Plaintiff”).

PARTIES AND JURISDICTION

1. Answering paragraph number 1he Association is without sufficient knowledge or

information to form a belief as to the thrust of the allegations of said paragraph and, on that basis

denies each and every allegation set forth therein.
2. Answering paragraph 2he Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies

every allegation set forth therein.

3. Answering paragraph numbertBe Association admits to the allegations set forth thereir
4 Answering paragraph numbertde Association admits to the allegations set forth thereir
5. Answering paragraph numbertbe Association denies the allegations set forth therein.
6 Answering paragraph numbertlbe Association denies the allegations set forth therein.
7 Answering paragraph numbertfie Associatiordenies the allegations set forth therein.

GENERAL ALLEGATION S

8. Answering paragrap8, Association states the recorded documents speak for themdealv

the extent a response is necessary the Assocadioits the allegations set forth therein.

pach al

.

.

11%
(2}

9. Answering paragrap9, the Associatiorstates the recorded documents speak for themse|lves.

To the extent a response is necessary the Assocatinits the allegations set forth therein.

10.  Answering paragraph Jlthe Association admits the allegations set forth therein.

11. Answering paragraph lthe Association denies the allegations set forth therein.

12. Answering paragraph lthe Associatiordenies the allegations set forth therein.

13. Answering paragraph 3Zhe Association admits election results of the Associatio
corporate election indicated Plaintiff had sufficient votes for election but admits denies the

of the allegations séorth therein.

AA001]
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14.  Answering paragraph4, the Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies
every allegation set forth therein.

15.  Answering paragraph 1He Associatiorenies the allegations set forth therein.

16.  Answering paragraph6, the Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies
every allegation set forth therein.

17.  Answering paragraph 1#he Associatiordenies the allegations set forth therein.

18.  Answering paragraph 1&e Associatiorenies the allegations set forth therein.

19. Answering paragraph 18he Associatiomenies the allegations set forth therein.

20.  Answering paragraph 2€heAssociation denies the allegations set forth therein.

21. Answering paragraph 2ihe Associatiordenies the allegations set forth therein.

22.  Answering paragraph 2#he Associatiordenies the allegations set forth therein.

23.  Answering paragraph 2#&e Associatiordenies the allegations set forth therein.

24.  Answering paragraph 2#he Associatiordenies the allegations set forth therein.

25.  Answering paragraph 28e Associatiormdmits the allegations set forth therein.

26.  Answering paragrapB6, the Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies
every allegation set forth therein.
27. Answering paragraph 2the Association states thBomination Form speaksfor itself.
Association admits the allegations set forth therein.
28.  Answering paragraph 2&e Associatiormdmits the allegations set forth therein.
29. Answering paragraph 2¢he Association denies the allegations set forth therein.
30. Answering paragraph 3fhe Associatiordenies the allegations set forth therein.
31. Answering paragraph 3iheAssociation denies the allegations set forth therein.
32.  Answering paragraph 3fhe Associatiordenies the allegations set forth therein.
33.  Answering paragraph 3#eAssociation admits the allegations set forth therein
3

pach al

bach a

AA00128(
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34. Answering paragrapB4, the Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies

every allegation set forth therein.

35.  Answering paragrapB5, the Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies

every allegation set forth therein.

36. Answering paragrapB6, the Association is without sufficient knowledge or information
form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies

everyallegation set forth therein.

37. Answering paragraph 3#e Associatiordenies the allegations set forth therein.

38. Answering paragraph 3&e Associatiordenies the allegations set forth therein.

39. Answering paragraph 3the Associatiordenies the allegations set forth therein.

40. Answering paragraph 4@he Associationstates thed_etter speals for itself. Association

admits the allegations set forth therein.

41.  Answering paragraph 4the Associatiostates the Letter speaks for its@lésociation denies
the allegations set forth therein.

42.  Answering paragraph 4fhe Associatiomstates the Letter speaks for its@lésociation denies
the allegations set forth therein.

43.  Answering paragraph 48)eAssociation states the Letter speaks for it#edEociation denies
the allegations set forth therein.

44.  Answering paragraph 4the Associatiordenies the allegations set forth therein.
45.  Answering paragraph 48)e Associatiostates the Letter speaks for its@lésociation denieg
the allegations set forth therein.

46.  Answering paragraph 4@e Associatiordenies the allegations set forth therein.
47.  Answering paragraph 4#e Associatiordenies the allegations set forth therein.
48.  Answering paragraph 4&e Associatiordenies the allegations set forth therein.
49.  Answering paragraph 48he Associatiordenies the allegations set forth therein.

50. Answering paragraph 5€he Associatiordenies the allegations set forth therein.

AA001]
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51. Answering paragraph bthe Associationadmits the allegations set forth therein.

52.  Answering paragraph 5the Association denies the allegations set forth therein.

FIRST CLAIM FOR RELIEF

53.  Answering paragraph3, the Association repeats and reallegessanswers to paragraphs|1

through 52 above and incorporates the same by reference as though fully set forth herein.

54.  Answering paragraph bthe Associatiordenies the allegations set forth therein.

55.  Answering paragraph 5Sthe Association denies the allegations set forth therein.

56. Answering paragraph bihe Association denies the allegations set forth therein.

57. Answering paragraph bthe Associatiordenies the allegations set forth therein.

58.  Answering paragraph 5#ie Associatiordenies the allegations set forth therein.

59.  Answering paragraph 5%e Associatiordenies the allegations set forth therein.
AFFIRMATIVE DEEENSES

1. Failure to State a Claim. Plaintiff and every purported cause of action therein, fails to state a

claim for which relief can be granted against Association.

2. Statutes of LimitationsThe Association alleges that the causes of action set forth in Plainiff's

Complaint are barred by all applicable Nevada Statutes of Limitations.

3. Estoppel.The Association is informed and believes, and thereon alleges, that Plaintiff

engaged in conduct and/or activities with respect to the subject of Plaintiff's Complaint, and by|reason

of said conduct and/or activities, Plaintiff is estopped from asserting lamgscfor damages of

seeking any other relief against Association.

4. Waiver. TheAssociation is informed and believes, and thereon alleges, that Plaintiff and other

parties have engaged in conduct and activities sufficient to constitute a waiver of any alleged breac

of duty, negligence, act omission, or any other conduct, if angtdsrth in Plaintiff's Complaint.

5. Laches. Plaintiff waited an unreasonable period of time before asserting such claims under

the doctrine of laches.

AA001j28=
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6. Unclean Hands. Plaintiff is barred by the equitable doctrine of unclean hands from obtaining

the relief requested.

7. Failure to Appropriately Plead Fraud. To the extent Plaintiff intends to rely upon or claim

Association committed fraud, Plaintiff failed to appropriatelyadiguch a cause of action and failed

to meet the pleading standard necessary to bring such a claim.
8. Costs. The Association is informed and believes, and thereon alleges, that Plaint
Complaint was brought without reasonable cause and without a good faith belief that there

justifiable controversy under the facts or the law, which warranted the filingioitifls Complaint

that

iff's

was «

against Association. Plaintiff should therefore be responsible for all of Association’s necessary and

reasonable defense costs.

9. Conduct was Justified. The conducttioé Association with regard to the matters alleged

n

Plaintiffs Complaint was justified, and by reason of the foregoing, Plaintiff is barred from any

recovery against Association herein.

10. Lack of StandingThe Associatioms informed and believes, and thereon alleges, that Plaintiff

has no standing to enforce the statutes and regulations identified in Plaintiff's Complaint.

11. Not Entitled to Relief. Plaintiff is not entitled to relief from or agaitis Association, as

Plaintiff has not sustained any loss, injury, or damages that resulted from any act, omission, of breac

by Association.
12. No Breach. Théssociationrdid not breach any statutory, common law, or contractual dyit
allegedly owed to Plaintiff.

13. Compliance with Statutes. Plaintiff's claims are barred becthesAssociation complied

with all applicable statutes and regulations.

ies

14. Compliance with Covenants, Conditions and Restrictions (“CC&Rs”). At all times relejant,

the Associatiorhas acted reasonably and in good faith with respect to the matters at issue and ha:

complied with the provisions of the CC&Rs and Nevada law.
15. Equitable Relief Barred. Plaintiff is not entitled to equitable relief bedaeibas an adequate

remedy at law.

16. Res Judicata. Plaintiffslaimsare barred by the doctrines of claim and/or issue preclusjion.

6
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17. ReservationThe Associatiorpresently has insufficient knowledge or information on wh
to form a belief as to whether it may have any additional, as yet unstated, affirmative de
available. TheAssociatiorreserves the right to assert additional defenses in the event that dis
indicates that they would be appropriate.

18.  Not Waiving Defensesl'he Associatiorhereby incorporates by reference those affirmal
defenses enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth he
the event that further investigation and/or discovery reveals the applicability of any such de
Association reserves the right to seek leave of Court to amend this Answer to specifically as
such defenses. Such defenses are herein incorporated by reference for the specific purpo
waiving any sulb defenses.

WHEREFORE, Defendant prays:

1. That Plaintiff take nothing by way of her Complaint and that the Court deny PIaJintiff

all of the relief sought therein;
2. For costs and attorney fees incurred in the defense of this action; and
3. For any such other and further relief as the Court deems just and proper.

Dated this30th day ofApril 2024.

CLARKSON MCALONIS & O’ CONNOR P.C.

/s/ Adam H. Clarkson

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

CLARKSON MCALONIS & O’ CONNORP.C.
Attorneys for Defendant

Southern Highlands Community Association

AA001]
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COUNTER-CLAIM

Comes now, countarlaimantSouthern Highlands Community AssociatiBAssociation”),
by and through its attorneys of reco@,ARKSON MCALONIS & O'CONNOR, P.C., and file
these counteclaims against CountetefendanMichael Kosor, Jr(hereinafter “Countedefendant’
or “Kosor”), and states as follows:

PARTIES
1. The Association is a Nevada nprofit corporation, organized and existing as a homeow
association pursuant to NRS 116.001 et seq., to administer, manage and operate the
Highlands Community Association located in Clark County, Nevada.
2. Upon information and belief, Countdefendant Kosor ia residentf Clark County, Nevada

JURISDICTION AND VENUE

3. This Court has original jurisdiction, and the parties involved are located in Ctarkty,

Nevada, or have submitted to the jurisdiction of this Court.

4. Venue is proper pursuant to NRS 13.010 because the events and omissions giving s
action occurred in Clar€ounty, Nevada.
GENERAL ALLEGATIONS
5. Kosor owns a unwithin the Association.
6. Kosor was elected to the Association’s Board of Directors (“Board”) in the Decembe
election.
7. Kosor served on the Association’s Board from December 2021 until his position was (¢
vacant by operation of laim May of 2023.
8
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8. Kosor submitted a candidate statement form to run for the Association’s Decembsd

election.
9. Kosor’'s 2023 candidate statement form did not include a disclosure of all of Kosor’s p¢
conflicts of interest if he were elected to serve on the Association’s Board.

10. Kosor knew or should have known that he had numerous potential conflicts of i
requiring disclosure at the time he submitted his candidate statement.

11. Kosor falsely represented that Kosor did not have any potential conflicts of interes
serving on the Association’s Board when Kosor checked the box indicating no conflicts of intg
Kosor’s 2023 candidate statement form.

12. In December of 2023, Kosor was notifigd writing of his failure to disclose and/or fal
representation regarding potential conflicts of interest in his candidate statement and failed o
to correct such representations by disclosing such conflicts of interest.

13. At the time Kosor submitted his 2023 candidate statement Kosor had a civil action [
against the Association.

14.  Kosor knew or should have known that he stood to gain profit or compensation of any

he were to serve as a director on the Association’s Board.
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15. Kosor falsely represented that Kosor did not stand to gain profit or compensation of any kinc

if he were to serve as a director on the Association’s Bowrchecking the box on the candid
statemenftorm indicating that Kosor did not potentially stand to gain profit or compensation
kind if he were to serve as a director on the Association’s Board.

16. In December of 2023, Kosor was notified in writing of his failure to disclose afalf®
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serve as a director on the Association’s Boartl failed or refused to correct sudhlse
representations.

17. Kosor knew or should have known that the Association’s insurers declined to p
directors and officers insurance coverage that would cotén, or claims made by him due to K

various actions against the Association and claims he submitted for coverage while he was a

rovide

1S

directc

18. Kosor failed to disclose and/or falsely represented that he was not insurable under th

Association’ddirectors’andofficers’ insurance coverage in his 2023 candidate statement.

19. In December of 2023, Kosor was notified in writing of his failure to disclose afalf®
representatiomegarding the fact that he was not insurable under the Associativectors’ and
officers’ insurance coveragand failed or refused to correct such representations.

20. Kosor’s 2023 candidate statement included a reference to a website maintained by or ¢
of Kosor, which Kosor claimed included additional information about his candidacy.

21. Kosor and Association completed mediation pursuant to NRS 38.310 in March of 2024
included the issues involving these general allegations and set forth by Association asctaium
herein.

FIRST CLAIM FOR RELIEF
(Breach of NRS 116.31034(9))

22. The Association repeats and realleges the allegations of the preceding paragraph
counterelaimcomplaint as though fully set forth herein and incorporates the same herefareyce
23. NRS 116.31034(9) provides:

Each person who is nominated as a candiddte membership on the
executive board pursuant to subsectionubt

(a) Make a good faith effort to disclose any financial, business,
professional orpersonal relationship or interest that would result or
would appear to a reasonable person to result in a potential conflict of

10
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24.

25.

interest for the candidate if the candidate were to be elected to serve as a
member of the executive bogrdnd

(b) Disclose whether the candidate is a member in good standing. For
the purposes of this paragraph, a candidate shall not be deemed to be in
“good standing” if the candidate has any unpaid and past due assessments
or construction penalties that are required to be paid to the association.

I The candidate must make all disclosures required pursuant to this
subsection in writing to the association with his or her candidacy
information. Except as otherwise provided in this subsection, the
association shall distribute the disclosures, on behalf of the candidate, to
each member of the association with the ballot or, in the event ballots are
not prepared and mailed pursuant to subsection 5, in the next regular
mailing of the association. The association is not obligated to distribute any
disclosue pursuant to this subsection if the disclosure contains information
that is believed to be defamatory, libelous or profane.

(emphasis added).

NRS 116.31034(13) provides:
If a person is not eligible to be a candidate for or member of the executive board or ar
officer of the association pursuant to any provision of this chapter, the association:

(&) Must not place his or her name on the ballot; and

(b) Must prohibit such a person from serving as a member of the executive board
or an officer of the association.

An actual controversy has arisen between the Association and Gdafeadant that is rip

for adjudication concerning the interpretation of NRS 116.38)3#{d the required disclosure

potential conflicts by a potential candidate seeking election to the executive board of director

Association.

26.

The Countedefendant hasnumerous financial, business, professional or persqg

relationships or interests that would appear to a reasonable person to result in a potential ¢

interest for the candidat®ing nominated to serve on the executive board of the Association.
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27. Despite being given multiple opportunities to disclbsepotential conflicts of interest as

required by NRS 116.3103)( the Countedefendant has refused to disclose any potential conflicts

of interest and falsely representezlhas none.

28. Countedefendant’s failure to disclose potential conflicts of interest and/or
representation of an absence of many potential conflicts of interest constitutes a violation
116.31034(9) giving rise to a cause of action against Counter-defendant pursuant to NRS 1
29. Counter-defenddstactions constitutedwillful and material failure to comply with NRS 1]
and Association should be awarded punitive damages against Cdefeiedant pursuant to NR
116.4117(4) to deter such conduct in the future.

30. Countedefendant’s failure to disclose potential conflicts of interest and/or
representation of an absence of many potential conflicts of interest constitutes a violation
116.31034(9)and thereby causes Countifendant to be ineligible to serve as a candidate f
member of the Association’s Board pursuant to NRS 116.31034(13) unless or until such
Counter-defendant submits a candidate statement disclosing all potenti@tsahifinterest

31. Pursuantto NRS 30.010, this Court has the power and authority to declare rights unde

law.

32. As a direct result of the Countdefendant’s aabns, the Associatiohas been forced to retadin

the services of an attorney to prosecute this action; therefore, pursuant to Nevada law
Association’sGoverning Documents, the Associatisrentitled to recover its attorney’s fees and ¢
incurred herein.

SECOND CLAIM FOR RELIEF
(Breach of NRS 116.31034(10)(2))

33. The Association repeats and realleges the allegations of the preceding paragraph

counterelaimcomplaint as though fully set forth herein and incorporates the same herein by ref
12
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34.

35.

36.

NRS 116.31034(10)(2) provides:

Except as otherwise provided in subsections 11 and 12, unless a person is
appointed by the declarant:

(a) A person may not be a candidate for or member of the executive
board or an officer of the association if:

(1) The person resides in a unit with, is married to, is domestic
partners with, or is related by blood, adoption or marriage within the third
degree of consanguinity or affinity to another person who is also a member
of the executive board or is an officdrtbe association;

(2) The person stands to gain any personal profit or
compensation of any kind from a matter before the executive board of the
association; or

(3) The person, the person’s spouse or the person’s parent or child,
by blood, marriage or adoption, performs the duties of a community
manager for that association.

(emphasis added).

NRS 116.31034(13) provides:
If a person is not eligible to be a candidate for or member of the executive board or ar
officer of the association pursuant to any provision of this chapter, the association:

(a) Must not place his or her name on the ballot; and

(b) Must prohibit such a person from serving as a member of the executive board
or an officer of the association.

An actual controversy has arisen between the Association and Gdafeadant that is rip

for adjudication concerning the interpretation of NRS 116.31B&)(2) and whether Counte

e

[

defendant starsto gain any personal profit or compensation of any kind from a matter befgre the

executive board of the Association.

37.

currently before the executive boamdcluding, but not limited to, procuring profit or compensa
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in the form of attorney’s fees or other favorable resolution of the outstanding litigation and af
currently pending againgteAssociation through influencing and/or determining the outcome of
litigation as a member of the Association’s Board of Directors

38. Despite being giverthe opportunities to correct his disclosure of this issue in Cou
defendant’s 2023 candidate statement and otherwise resolve Cdefsiedants’ potential to ga
profit or compensation of any kind from matters currently before the executive board, the G
defendant has refused toorrect Counterdefendant’s candidate statement disclosuralsely
representedhat he does not stand to gain profit or compensation of any kind, and either fz

refused to resolve such issues

39. Counterdefendant'sittempt to serve on the Association’s Board despéteding to gain profi

or compensation of any kirabnstitutes a violation of NRS 116.3108@)a)(2)giving rise to a caus
of action against Countetefendant pursuant to NRS 116.4117.

40. Counterdefendant’s actions constituted a willful and material failure to comply with NR

and Association should be awarded punitive damages against Cdefgiedant pursuant to NR

116.4117(4) to deter such conduct in the future.

41. Counterdefendant’standing to gain profit or compensation of any kind from a matter b
the Association’s Board and nevertheless attempting to serve on the Association’sdsétdtes
aviolation of NRS 116.310320)@)(2)and thereby causes Countifendant to be ineligible to ser
as a candidate for or member of the Association’s Board pursuant to NRS 116.31034(13)
until such time as Countelefendaris standing to gain profit or compensation of any kind fro
matter before the Association’s Board hasmresolved and/or eliminated.

42.  Pursuant to NRS 30.010, this Court has the power and authority to declare rights undef
law.
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43.  As adirect result of the Countdefendant’s atbns, the Associatiohas been forced to retd
the services of an attorney to prosecute this action; therefore, pursuant to Nevada law
Association’sGoverning Documents, the Associatisrentitled to recover its attorney’s fees and ¢
incurred herein.

THIRD CLAIM FOR RELIEF
(Breach of NRS 116.31034(13) by Being Uninsurable)

44, The Association repeats and realleges the allegations of the preceding paragraph
counterelaimcomplaint as though fully set forth herein and incorporates the same herein by ref
45. NRS 116.31034(13) provides:

If a person is not eligible to be a candidate for or member of the executive baard

an officer of the associatigrursuant to any provisiomf this chapter the association:

(a) Must not place his or her name on the ballot; and
(b) Must prohibit such a person from serving as a member of the executive board
or an officer of the association.
(emphasis added).
46. NRS 116.3113(1)(d) provides:
1. Commencing not later than the time of the first conveyance of a unit to a person
other than a declaranthe association shall maintain, to the extent reasonably

available and subject to reasonable deductiblai of the following:

(d) Directors and officers insurance that is a nonprofit organization errors and
omissions policy in a minimum aggregate amount of not less than $1,000,000
naming the association as the owner and the named insured. The coverage must

extend to the members of ¢hexecutive boar@nd the officers, employees, agents,
15
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directors and volunteers of the association and to the community manager of thg
association and any employees thereof while acting as agents as insured persons und
the policy terms. Coverage must be subject to the terms listed in the declaration.
(emphasis added)
47.  An actual controversy has arisen between the Association and Cdaféadant that is rip
for adjudication concerning the interpretation of NRS 116.3113(1)(d) as it relates tg
116.31034(13)xnd whether Countatefendantmay serve on the Association’s Board despite
Association’s insurers declining to provide coverage for Cowddandant under the Associatiof
directorsand officers insurance as required by NRS 116.3113(1)(d).
48. The Association is unable to provide insurance @munterdefendantdue to Counter
defendant’s own actions in suing the Association and submitting claims to the Assocditexi®'s
andofficersinsurance policy.
49. As a matter of equity, the Association and its membership should not be required to

indemnification and defense pursuant to NRS 116.31037 to a director due to the director’s

become uninsurable and NRS 116.31034(13) should be read dwverdtie Association and its

membership of any such obligation by disqualifying such a director from service on the Assoq
Board.

50. Counterdefendant’s attempt to serve on the Association’s Board délspifessociation bein
reasonably unable to obtain the requideactorsand officers insurance for Countetefendant tg
serve on the Board under NRS 116.3113(1¢¢d)stitutes a violatioof NRS 116.31034(3) giving

rise to a cause of action against Couwalieflendant pursuant to NRS 116.4117.
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51. Counterdefendant’s actions constituted a willful and material failure to comply with NR
and Association should be awarded punitive damages against Cdefgiedant pursuant to NR

116.4117(4) to deter such conduct in the future.

52. Counterdefendant’shot being reasonably insurable as required by NRS 116.3113é&hd)

nevertheless attempting to serve on the Association’s Board constitutes a violation (
116.3113(1)(dmnd thereby causes Countlfendant to be ineligible to serve as a candidate f
member of the Association’s Board pursuant to NRS 116.31034(13) unless or until such
Counterdefendant becomes reasonably insurable under an directors and officers insurance

53. In the alternative, if Countatefendant’s not being reasonably insurable as required by

5116

\S

Df NRS
or or
time a
policy.

NRS

116.3113(1)(d)s determined not toause Countedefendant to be ineligible to serve as a candidate

for or member of the Association’s Board pursuant to NRS 116.31034[(E3) the Associatio

=)

should be granted declaration waiving NB 116.31037’s requirement to indemnify and defend

Counterdefendant during his service as a director of the Association’s Board unless or until st
as Countedefendant becomes reasonably insurable under an dirantbificersnsurance policy
54.  Pursuant to NRS 30.010, this Court has the power and authority to declare rights unde
law.

55.  As adirect result of the Countdefendant’s a@bns, the Associatiohas been forced to retd
the services of an attorney to prosecute this action; therefore, pursuant to Nevada law
Association’sGoverning Documents, the Associatisrentitled to recover its attorney’s fees and ¢
incurred herein.
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FOURTH CLAIM FOR RELIEF
(Declaratory Relief)

56. The Association repeats and realleges the allegations of the preceding paragraph
counterelaim complaint as though fully set forth herein and incorporates the same herein by re
57.  Pursuant to NRS80.010this Court has the power and authority to declare rights under N
law.

58. NRS 116.31034()3tates:

If a person is not eligible to be a candidate for or member of the executive bolaesh
officer of the association pursuant to any provision of this chapeegssociation

(a) Must not place his or her name on the ballot; and
(b) Must prohibit such a person from serving as a member of the executive bo

or an officer of the association.
(emphasis added).

59. Asdemonstrated by the allegations set forth herein, an actual controversy exists bety
parties concerning the legal application of NRS 116.3M)34NRS 116.31034(10), NR
116.31034(13)and NRS 11@&113(1)(d and whether or not the applicability of these provis
precludes Countettefendant from being placed on the ballot for the election to the executive
of the Association.

60. Association seeks a declaration tlf@dunter-defendants prohibitedfrom running as 4
candidate for oserving upon thexecutive board of the Associatianless or until such time as t
issues raised herein that preclude such candidacy and service have been fully and finally reg
61. As adrect result of the Countatefendant’'sacions, the Associatiohas been forced to retd

the services of an attorney to prosecute this action; therefore, pursuant to Nevada law
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Associations Governing Documents, the Associati®entitled to recover its attorney’s fees and ¢
incurred herein.

FIFTH CLAIM FOR RELIEF
(Attorney Fees)

62. The Association repeats and realleges the allegations of the preceding paragraph
counterelaim complaint as though fully set forth herein and incorporates the same herein by re
63. The Association’s governing documentsdNRS 116.4117 permit the Association to reca
its attorney’sfees and costs incurred in this actionaagsultof the Countedefendant’s failure t
comply with the provisions of Chapter 116 of NRS.

64. As adirect result of the Countdefendatis failure to comply with the provisions of Chap
116 of NRS, the Associatidms been forced to retain the seegiof an attorney.

65. The wrongful actions of the Coumntdefendant havecaused the Association to ing
unnecessary attorney’s fees and sdetensure that election of members to the executive bo:
directors complies with express provisions of NRS 116.31034.

66. Therefore, the Associatiana entitled to recover its attorney’s fees and costs incurred he

SIXTH CLAIM FOR RELIEF
(Punitive Damages)

67. The Association repeats and realleges the allegations of the preceding paragrapli
counterelaim complaint as though fully set forth herein and incorporates the same herein by re
68. NRS 116.4117(4) permits the Association to recover punitive damages against -G
defendant due to Countdefendant’s failure to comply with the provisions of Chapter 116 of
where it is “established by clear and convincing evidence” that Cedetendant's action

constituted a “willful and material failure to comply with any provision of [NRS 116].”
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69. At all times and as will be demonstrated by clear and convincing evidence, Gounter
defendant’s violations of NRS 116 that have been alleged pursuant these-caimzmere willful
and material and Association should be awarded punitive damages against -Geiameéant
pursuant to NRS 116.4117(4) to deter such conduct in the future
70.  Association seeks punitive damages against Cowdefendant in an amount exceedjng
$15,000.00 and in such amount as is determined appropriate to apply as a future deterrgnt to t
conduct at issue
WHEREFORE, the Association requests that judgment be entered in its favor against-Countel
defendant on the above Claims for Relief as follows:
1. For an order declaring that the Association must not place Cedefindant’'s name on the
ballot for candidates for the Association’s board of directors and must prGmbitterdefendan
from serving on the Association’s board of directors until the following are satisfied:
a. Counterdefendant discloses all potential conflicts of interest in a candidate statement;
b. Counterdefendant no longer stands to gain profit or compensation of any kind from a
matter before the Association’s Board,;
c. Counterdefendant is reasonably insurable under a policy of directors and officers
insurance for the Association; and
d. Counterdefendant has paid all fees, costs, and damagjes &ssociatiomrising from
the present matter.
2. For punitive damages against Countifendant for Countetefendant’s willful and material
failure to comply with NRS 116;
3. For costs and attorneys’ fees and associated with bringing this aotbn;
20
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4.

For such other and additional relief as the Court may deem just, equitable and proper

Dated this30th day of April, 2024.

CLARKSON MCALONIS & O’ CONNOR P.C.

/s/ Adam H. Clarkson

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

CLARKSON MCALONIS & O’ CONNORP.C.
Attorneys for Defendar@nd Counterclaimant
Southern Highlands Community Association

AA001]
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CERTIFICATE OF SERVICE

| hereby certify that on th&0th of April, 2024, | served a true and correct copySRUTHERN
HIGH LANDS COMMUNITY ASSOCIATION'S ANSWER TO PLAINTIFF'S
COMPLAINT AND COUNTER-CLAIM by serving the following parties via Odyssey File

Serve:

ROBERT E. WERBICKY, ESQ.
ARIEL C.JOHNSON, ESQ.
PIERS TUELLER, ESQ.
HUTCHISON & STEFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Telephone: (702) 385-2500
Facsimile: (702) 385-2086
Email: ddoto@hutchlegal.com
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com
Attorneys for Plaintiff Michael Kosor, Jr.

NATHANAEL RULIS, ESQ.

KEMP JONES

3800 Howard Hughes Pkwy., 17th Floor

Las Vegas, NV 89169

Telephone: (702) 385-6000

E-mail: n.rulis@kempjonesom

Attorney for Defendant Southern Highlands Development Corporation

TAMARA BEATTY PETERSON, ESQ.
PETERSON BAKER, PLLC

701 S. Th Street

Las Vegas, NV 89101

Telephone: (702) 786-1001

Email: tpeterson@petersonbaker.com
Attorney for DefendantShris Armstrong
Mark Lieberman and Rick Rexius

/sl Ashley Livingston
Ashley Livingston
An Employee ofClarksonMcAlonis & O’Connor, P.C.

22
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Electronicall

ORDD

Robert E. Werbicky (6166)

Ariel C. Johnson (13357)

Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone:  (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky @ hutchlegal.com
ajohnson@hutchlegal.com
ptueller@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada reside Case No.: ~24-88631°-C

Filed

VS.
[PROPOSED] ORDER DENYING
SOUTHERN HIGHLANDS COMMUNITY PLAINTIFF'S MOTION FOR
ASSOCIATION, a Nevada Non-Profit PRELIMINARY INJUNCTION
Corporation;

Defendant.

This matter came before the Court on March 7, 2024, with Ariel C. Johnson, Esg
Piers R. Tueller, Esq., appearing on behalf of Plaintiff Michael Kosor, Jr. (“Plaintiff’); Ag
Clarkson, Esg. appearing on behalf of Defendant Southern Highlands Community Asso
(“Defendant SHCA”) on Plaintiff's Motion for Preliminary Objection (the “Motion”) (Doc ID
4), and Defendant’s Countermotion for Dissolution of Temporary Restraining Order
“Countermotion”) (Doc ID # 14).

The Court, having reviewed and considered Plaintiffs Motion for Prelimir
Injunction, Defendant SHCA’s Opposition and Countermotion, and Plaintiff's Reply;
having heard the arguments of counsel, with good cause appearing, hereby DENIES PI

Motion for the following reasons:
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FACTUAL FINDINGS AND CONCLUSIONS OF LAW

|. Background
Plaintiff filed his Motion to delay Defendant SHCA from holding a board of direc
election until the Court determines Plaintiff’s eligibility to serve on Defendant SHCA'’s B
of Directors. Nevada law sets forth specific requirements related to an individual’s eligibi
serve on the Board of DirectorsSee NRS 116.31034 (9)-(14). Most relevantly, NR

116.31034(10) provides, in pertinent part:

10. Except as otherwise provided in subsections 11 and 12, unless a person
appointed by the declarant:

(a) A person may not be a candidate for or member of the executive board g
an officer of the association if:

(2) The person stands to gain any personal profit or compensation of any
kind from a matter before the executive board of the association; or

Moreover, NRS 116.31034(13) provides that “[i]f a person is not eligible to be a candida
or member of the executive board or an officer of the association pursuant to any provi
this chapter, the association: (aush not place his or her name on the ballot; andnfl¥t

prohibit such a person from serving as a member of the executive board or an officer

[ors
pard
ity to
S

is

-

\te for

sion of

of the

association.” This section imposes an affirmative obligation upon Defendant SHCA to act and

it is therefore Defendant SHCA's responsibility to adhere to this proviSeeNRS 116.3103.
This law applies to Defendant SHCA's private Board election.

It is Plaintiff's position that NRS 116.31034(10) does not preclude him from runnin
or serving on Defendant SHCA'’s Board of Directors as he does not “stand to gain any p
profit or compensation” (NRS 116.31034(10)) from anything before the Board of Dirg
given the fact that no formal contract or other contractual type relationship exists bg
Plaintiff and Defendant SHCA. Moreover, to the extent a conflict of interest arose while PI
was serving on the Board, Plaintiff would comply with the conflict of interest rules and r¢
himself from a decisions related thereto. However, under its plain meaning, NRS 116.31(

provides that a person may not serve on an executive board of an association, or even

g for
ersonal
ctors
tween
pintiff
pCcuse
34(10)

run as a
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candidate for Board election to such a board, if that person stands to gain personal g
compensationdf any kind’ from a matter before the boardd. (Emphasis added.) Becau;
Plaintiff is involved in active litigation against Defendant SHCA, he could benefit or “pr
from Board decisions related to that active litigation. As such, Plaintiff does not h;
reasonable likelihood of succeeding on the merits of his interpretation of NRS 116.3103
and the Motion is therefore denied.

ll. Legal Standard

“[lInjunctive relief is extraordinary relief.”Dep’t of Conservation & Nat. Res., Div. (

rofit or
5e

Dfit”
hve a

84(10),

Df

Water Res. v. Foleyl21 Nev. 77, 80, 109 P.3d 760, 762 (2005). An applicant for a preliminary

injunction must show “(1) a likelihood of success on the merits; and (2) reasonable proQ

that the non-moving party’s conduct, if allowed to continue, will cause irreparable har

which compensatory damage is an inadequate remediyiv. & Cmty. Coll Sys. of Nevada

Nevadans for Sound Goy120 Nev. 712, 721, 100 P.3d 179, 187 (2004). Additionally, co

“weigh the potential hardships to the relative parties and others, and the public inteest.”
lll.  Analysis

A. Likelihood of Success on the Merits.

Plaintiff seeks injunctive relief to preclude Defendant SHCA from holding an ele
until the Court determines Plaintiff's eligibility for Board candidacy. Under N
116.31034(10)(a)(2), a person may not serve on an executive board of an association,
run as a candidate for election to such a board, if that person stands to gain personal
compensation of any kind from a matter before the board. When faced with an issue of st
interpretation, the court “should give effect to the statute’s plain meaning.” MGM Mira
Nevada Ins. Guar. Ass’'n, 125 Nev. 223, 228, 209 P.3d 766, 769 (2009). NRS 116.31034
on its face. Thus, the Court need not consider or analyze the legislative history or inten
statute at issue. Under the plain language of NRS 116.31034(10), a person is preclud
being a candidate or serving on an executive board if that person stands to gain p
compensation “of any kind” from “a matter” before the executive board of an association

111
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In this case, Plaintiff may “stand to gain personal profit or compensation of any

kind”

from current, existing matters before the Board, because Plaintiff has ongoing litigation with

Defendant SHCA and, as a Board member, could influence decisions related to that litigation to

benefit him, including voting for or influencing a settlement, waiving fees, or other resoluti
the matter in his favor, which would constitute personal profit or compensation as prohibi
NRS 116.31034(10). As such, Plaintiff failed to demonstrate a likelihood of success
merits.

B. Irreparable Harm

on of
ted by

bn the

The Court finds that Plaintiff did not prove he would be irreparably harmed if the Board

election moves forward. Plaintiff has the option to run in future Board elections provided his

candidacy issues are resolved. Likewise, Defendant SHCA is not irreparably harmed by being

temporarily restrained under the Temporary Restraining Order issued by the Court as De

fendant

SHCA had already delayed holding a Board election on its own. As such, Plaintiff failed to

establish immediate, irreparable harm absent a preliminary injunction.

C. Public Interest and Hardships to the Parties

This litigation relates to the election of board members for a private non-profit

corporation. Thus, while Defendant SHCA likewise provided no evidence that it would fag
hardship if the injunction were to be granted, there is no public interest that would entitle P
to injunctive relief at this time.

D. Defendant SHCA’s Countermotion

Defendant SHCA’s Countermotion to dissolve the operative Temporary Restrg

Order (*TRQO”) is moot as the TRO expired by its own terms on the date of the hearing
matter. As such, the Court need not make a determination related thereto.
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ORDER
IT IS ORDERED, ADJUDGED, and DECREED that Plaintiff's Motion for Preliming
Injunction is DENIED.

\ry

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Defendant’s Motion

to Dissolve the Temporary Restraining Order is DENIED as moot given the expiration
Temporary Restraining Order by its own terms on March 7, 2024.

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Defendant SHG
request that the cost bond posted by Plaintiff during the pendency of the Temporary Res
Order be given to Defendant SHCA is hereby DENIED as there is no supporting ba

documents provided to support a release of the bond to Defendant SHCA. The cost bo
o Kk,

be returned to Plaintiff.

IT IS SO ORDERE

Of the

A’S
[raining
1SiS or

nd shall

Submitted by:
HUTCHISON & STEFFEN, PLLC

/s/ Ariel C. Johnson

Robert E. Werbicky (6166)
Ariel C. Johnson (13357)
Piers R. Tueller (14633)

Attorneys for Plaintiff

Approved as to form and content by:
CLARKSON MCALONIS & O'CONNOR, P.C.

***Submitted Competing Order***

Adam. H. Clarkson (10003)
Matthew J. McAlonis )11203)

Attorneys for Defendant
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DISTRICT COURT
CLARK COUNTY, NEVADA

Michael Kosor, Jr., Plaintiff(s)
VS.

Southern Highlands Community
Association, Defendant(s)

CASE NO: A-24-886317-C

DEPT. NO. Department 31

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/30/2024
Nathanael Rulis
Matthew McAlonis
Piers Tueller
Adam Clarkson
Natalie Olivo
Maddie Florance
Ali Lott
Kaylee Conradi
Robert Werbicky
Bobbie Benitez

Ariel Johnson

n.rulis@kempjones.com
mmcalonis@the-clg.com
ptueller@hutchlegal.com
aclarkson@the-clg.com
nolivo@the-clg.com
m.florance@kempjones.com
a.lott@kempjones.com
kconradi@hutchlegal.com
rwerbicky@hutchlegal.com
bbenitez@hutchlegal.com

ajohnson@hutchlegal.com
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Ashley Livingston

alivingston@the-clg.com
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Robert E. Werbicky (6166)

Ariel C. Johnson (13357)

Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone:  (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com
ajohnson@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada reside Case No.: -23-88147+-W
Dept. No.: 31

Plaintiff,
PLAINTIFF/COUNTER-DEFENDANT'S
VS. MOTION TO DISMISS DEFENDANT/
COUNTERCLAIMANT'S

SOUTHERN HIGHLANDS COMMUNITY COUNTERCLAIMS

ASSOCIATION, a Nevada Non-Profit

DEVELOPMENT CORPORATION, a HEARING REQUESTED
! Consolidated with:
Case No. A-24-886317-C
Defendants.
Plaintiff MICHAEL KOSOR, JR. (“Plaintiff” or “Col.Kosor”), by and through hig
counsel of record, Hutchison & Steffen, PLLC, filehis Motion to Dismiss

Defendant/Counterclaimant SOUTHERN HIGHLANDS COMMUN ASSOCIATION'’s
(“SHCA”) Counterclaims for failure to state a claim upehich relief can be granted pursua
to NRCP 12(b)(5).

The relief sought is based upon this Motion, thadcited exhibits, and such argument

the Court may allow.

as
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

This case arises from a dispute regarding Defestaaliective authority to act unde

NRS 116 on behalf of homeowners within the Southdighlands Community Associatiory.

Plaintiff Michael Kosor, Jr. (“Plaintiff’) herebyncorporates, by reference, all prior facty
allegations and representations included in alphisr pleadings and filings with this Court (4
well as those filings in consolidated action (Chse A-24-886317-C).

While Plaintiff vehemently disagrees with the alégns contained in
Defendant/Counterclaimant Southern Highlands Comiypumssociation’'s (“HOA” or

“SHCA”) Counterclaims, he nonetheless accepts tladisgations as true for purposes of t

instant Motion. Even if true, however, SHCA’s Ctenclaims fail for the following reasons:

=

al

1S

(1) SHCA's first, second, and third causes of actiarsihbe dismissed because SHCA has falled

# $ %"& & & ' & " & ' R
(2) Plaintiff could not have violated NRS 116.31034(1¥ SHCA'’'s own allegationsand

(3) SHCA's separate causes of action for attorneys &l punitive damages, respectively, {

are

improper and do not qualify as standalone causestan. For these reasons, this Court shquld

dismiss Defendant/Counterclaimant’s specified ctaagainst Plaintiff.

I. LEGAL STANDARD

The Court should grant a motion to dismiss wheleading -- in this case counterclain
-- fail to state a claim for relief. NRCP 12(b)(8Yhile the Court “accepts the plaintiffs’ factus
allegations as true, . . . the allegations musegdally sufficient to constitute the elements o t
claim asserted.Sanchez ex rel. Sanchez v. Wal-Mart Stores, 125 Nev. 818, 823 (2009). A
“court is not required to accept legal conclusioast in the form of factual allegations if tho
conclusions cannot reasonably be drawn from this f&lleged.’Monroe v. State ex rel. Nevad
Dep’t of Corrections 2015 WL 3369611, at *1 (Nev. May 20, 2015) (engpbaadded and

internal citations and quotations omitted).

Moreover, dismissal is proper “if it appears bey@nceasonable doubt that [plaintiff$

could prove no set of facts, which, if true, woeldtitle it to relief.”Buzz Stew, LLC v. City g

1S

A

3>

2
(9]

a
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N. Las Vegasl24 Nev. 224, 228 (2008). A court will not gerigraonsider matters outside the

pleadings being attacked, but the court is perchitbeconsider matters of public record, orde
items present in the record of the case, and ahipix attached to the complaint when rulir
on a motion to dismiss for failure to state a claijpon which relief can be grante8reliant v.
Preferred Equities Corp109 Nev. 842, 847, 848 P.2d 1258, 1261 (1998t{ohs omitted).

As detailed below, the Court should grant the imsk&otion because SHCA fails to me
its burden under this standard.

1. ARGUMENT
A. SHCA has failed to allege any actual damages as asult of Plaintiff's alleged

violations of NRS 116.31034.

The SHCA has failed to sufficiently plead its firsecond, and third claims for relie
Specifically, NRS 116.4117(1) conditions claims &ileged breaches of NRS 116 to thg
“suffering actual damagedrom the failure to comply [with the provisions RRS 116]...."
(Emphasis added). Thus, any cause of action @eicon Plaintiff's alleged breach of NR|
116 must contain allegations of “actual damagefféesed from the alleged breackd. Notably,
noneof the SHCA's first three claims for relief mebtd preliminary threshold.

While each claim alleges that Plaintiff's purporta@ach of NRS 116 was “willful ang
material” for purposes of seekipginitivedamagesseee.g., SHCA Counterclaim at Y 29, 4

and 51, there are no other “actual damages” claimiuh the SHCA's pleading. Without morg

the Court must dismiss SHCA's first, second, amdltbounterclaims because they are critical

flawed: they are devoid of the indispensable elgméactual damages See id
B. Plaintiff's Alleged Breach of NRS 116.31034(13) INot Justiciable.
The SHCA'’s Third Claim for Relief for “Breach of NBR116.31034(13) by Being
Uninsurable” should be dismissed. First, as ekplistated in the statute, NRS 116.31034(1
applies specificallyand exclusivelyo the duties of a homeowners’ association (he. SHCA),

nota homeowner (i.e., Plaintiff) to act.

If a person is not eligible to be a candidate fomember of the executive board or §
officer of the association pursuant to any provisib this chapterthe association

01 & $2& 2 % 23

11%
—

f.
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(b) Must prohibit such a person from serving aseantoer of the executive boar,
or an officer of the association.

NRS 116.31034(13) (emphasis added). NRS 116 dateisnpose any duty or obligation on

homeowner running for election to do or not do Aimgd. This provision relates solely to the

duties of the SHCA and imposes no duties upon #fainTo suggest otherwise is bot
disingenuous and legally flawed.

As allegedby the SCHA Plaintiff's “position was deemed vacant” in Ma@2Z3. See
SHCA'’s Counterclaims, at 7. Plaintiff's allegetaches of NRS 116 caraéter Plaintiff's
Board seat was relinquishe®ee id at 1 8-21 (referring to all actions taking placer after
December 2023—seven (7) mondfter Plaintiff was removed from the Board). That i&R8|
116.31034(13) does not impose any kind of duty uBtantiff to act or not act. It applie
exclusively to the association’s duties to act #@metefore cannot be applied to Plaintiff fg
purposes of a breach. As such, it is a legal imipddy that Plaintiff violated NRS
115.31034(13).

Second, NRS 116.31034(13) has nothing to do wihrence 2 & )& &
and/or interpretation that this section of NRS &héuld be read to somehow apply to insura
coverage is both illogical and wholly unsupportethie law. The SHCA seems to ask this Co
to relinquish insurance coverage from Plaintifftaglates to this case (a decision that lies m
with an insurance carrier than with the SHCA -thos Court, for that mattef).There is no legal
basis for this position, and none of the statutesior upon which SHCA relies in its claim
support that position. Moreover, SHCA appearslaorcthat Plaintiff'sattemptto run for the
Board -- as a non-Board member homeowner in tharaamty, seeSHCA’s Counterclaims at
1 7 -- somehow constitutes a violation of NRS 11631(13). There is no logical tie betweq
those two allegations. Thus, based on this flaleget, the SHCA’s Third Claim for Relief
should be dismissed.

111

1 Concerningly, the SHCA'’s allegations that insuegoverage should be relinquished for Plaintiffmans an
argument that the SHCA’s Counterclaims are retaljain nature against Plaintiff. Plaintiff herebgserves the
right to seek to preclude such attempts in ther&jtincluding through anti-SLAPP special motion(s).
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As noted above, the plain language of NRS 116.3((B34applies exclusively tg
homeowners’ associations to prevent Board appkciom running for board elections whgq

certain breaches of NRS 116 have occurred. No fthrtya homeowner exists within NR

116.31034(13). Thus, any action or inaction onrfiffis part has nothing to do with NR$

116.31034(13). SHCA's claim is therefore legalBfidient and cannot be cured. It must
dismissed.

Even if the Court determined that somehow the legals was sufficient for the SHC/
to claim that its membership should not be requiceprovide indemnification and defense, t
SHCA improperly invokes the language of NRS 11633(03), which has nothing to do wit
insurance.

C. Neither Attorneys’ Fees nor Punitive Damages Are Mal Causes of Action.

The SHCA improperly included Attorneys’ Fees anchiBue Damages as separat
standalone causes of actioBeeSHCA'’s Counterclaims, at pp. 19-20. Awards of iatsys’
fees and punitive damages are not independent cadisgction but must be pled as speg
damages within the prayer for relief.

First, as to punitive damages, the Nevada Supremet@as repeatedly noted th
“punitive damages is a remedy, not a cause of mct{giting 22 Am. Jur. 2d Damages 8 56
(2013) which stateg}5 6& 2 & $&'S$ %"&3H &'
punitive-damage claim is not a separate or indepeinchuse of action)Droge v. AAAA Two
Star Towing, InG.136 Nev. 291, 313, 468 P.3d 862, 881 (Nev. APR02. Moreover, punitive
or “exemplary” damages are not recoverable witlzouidgment foactual damages.See Wolf
v. Bonanza Inv. Cp77 Nev. 138, 143, 360 P.2d 360, 362 (1961).

As noted in Section Ill.Asuprg glaringly missing from SHCA’s counterclaims is
claim for any actual damages. Because SHCA failsdkeanyallegation of actual damages
its counterclaims, not only do its first three aaausf action fail, but it will be impossible to ev¢
recover punitive damages as a result. The Courldhberefore dismiss SHCA'’s Sixth Clain
for Relief.
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Similarly, the SHCA'’s standalone cause of action &ttorneys’ fees is improper.

“Generally, attorney fees are not recoverable ‘abaathority under a statute, rule, or contract.

But, [a]s an exception to the general rule, attpriees may be awarded as special damage
limited circumstanced.iu v. Christopher Homes, LLA30 Nev. 147, 151, 321 P.3d 875, 8

(2014) (all internal quotations and citations osdit(citingAlbios v. Horizon Communities, Inc

122 Nev. 409, 417, 132 P.3d 1022, 1028 (2096)gan, 123 Nev. at 583, 170 P.3d at 986).

Notably, NRS 116.4117(1) creates the specific fehailable in a cause of action arising fro
a breach of NRS 116, including attorneys’ fees. Buwise attorneys’ fees are limited to t
prevailing party See id As the condition suggests, the necessary praiegtio awarding
attorney’s fees is that there must be a prevagiagy, which can only occuafter the case is
heard and decided.

No authority has been cited -- and none exists allow the SHCA to seek attorney
fees and punitive damages as separate, standaosescof action rather than as part of
damages sought in its prayer for relief. Allowswgh claims to endure would be improper. T
Court should therefore dismiss SHCA's Fifth andtsiclaim for Relief as premature an
inappropriate.

IV. CONCLUSION

Based on the foregoing, this Court should disnmhesSHCA's first, second, third, fifth
and sixth causes of action pursuant to NRCP 12(b)(SHCA has failed to allege actu
damages, whiclare indispensable to bringing a claim for violagaf **+ I# )&
own admission, Plaintiff could not have violated 81R16.31034(13), necessitating dismissa
SHCA'’s third cause of action. Finally, as detaitdmbve, SHCA'’s separate, standalone cal
of action for attorneys’ fees and for punitive dg®s are improper. Attorneys’ fees, whi

% ' 2 "# % 2&& " )&'"'2%$ & '$ %&
therefore be dismissed. and do not qualify asdstiane causes of action. Punitive damages
addition to requiring a finding of actual underlgidamages, which actual damages SHCA fai
to alleged in its counterclaims, likewise are ing@dy pled as a standalone cause of actiof
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Plaintiff respectfully requests that this Courtrgrthe instant Motion.

DATED this 2F' day of May, 2024.

HUTCHISON & STEFFEN, PLLC
/s/ Ariel C. Johnson

Robert E. Werbicky(6166)

Ariel C. Johnson (13357)

Piers R. Tueller (14633)

Peccole Professional Park
10080 West Alta Drive, Suite 200

Attorneys for Plaintiff

~
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an emgp®of Hutchison & Steffen, PLLC

and that on this 2day of May, 2024, | caused the above and foregdmguments entitled
PLAINTIFF/COUNTER-DEFENDANT'S MOTION TO DISMISS DEF ENDANT/
COUNTERCLAIMANT’'S COUNTERCLAIMS to be served through the Court's mandat
electronic service system, per EDCR 8.02, uporidhewing:

ALL PARTIES ON THE E-SERVICE LIST

/sl Kaylee Conradi
An employee of Hutchison & Steffen, LLC

Dry
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Robert E. Werbicky (6166)

Ariel C. Johnson (13357)

Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone:  (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com
ajohnson@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada reside Case No.: +-23-88147+~W
Dept. No.: 31

Plaintiff,
MOTION FOR LEAVE TO FILE

VS. SECOND AMENDED COMPLAINT

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit HEARING REQUESTED
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS ARMSTRON! | (Case No. A-24-886317-C having been
an individual; RICK REXIUS, an individual; | consolidated herewith)

MARC LIEBERMAN, an individual;

Defendants.

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff’ or “Col. Kosor”), hereby respectfully
requests leave to file his Second Amended Complaint, a copy of which is attached to this N
as “Exhibit 1.”

This motion is based on NRCP 15(a), the following points and authorities, the atts
exhibits, the papers and pleadings on file herein, and the arguments of counsel that thq
may entertain at hearing on this motion.

Iy

lotion

iIched

» Court
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MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

NRS 38.310 requires “claim[s] related to: [. . . t]he interpretation, application
enforcement of any covenants, conditions or restrictions applicable to residential property
bylaws, rules or regulations adopted by an association,” to be submitted to meghatioto
bringing a civil action based upon those claims. Plaintiff brought claims againstthe SHCA
NRS 38, which were mediated but left unresolved. Having now complied with all threg
requirements under NRS Chapter 38, Plaintiff seeks leave to amend his Complaint to i
those claims in the instant suit given Plaintiff has exhausted his administrative remedies.

NRS 35.050 provides upon filing the Complaint: “such person shall enter intq
undertaking with two sufficient sureties, to be approved by the judge, or any judge of the
in which the action is brought, conditioned that such person will pay any judgment for cof
damages recovered against the person, and all costs and expenses incurred in the prose
the action, which undertaking shall be filed with the clerk of the court.” While any requ
surety should be minimal in light of the relief sought and the lack of damages to Defeng
Plaintiff stands willing and able to provide sufficient surety as required by this Court.

Il SUMMARY OF RELEVANT FACTS

This case arises from a dispute regarding Defendants’ collective authority to act
NRS 116 on behalf of homeowners within the Southern Highlands Community Associ
(“SHCA"). Plaintiff Michael Kosor, Jr. (“Plaintiff’) hereby incorporates, by reference, all pr
factual allegations and representations included in all his prior pleadings and filings witl
Court (as well as those filings in consolidated action (Case No. A-24-886317-C). Shortly]
filing his First Amended Complaint, which was filed prior to the appearance of any party tg
case, Plaintiff served notice to the SHCA of additional claims—claims subject to NRS 38+
required the parties to mediate these claims prior to introducing them into this litigefiea.
ADR Claim Form, dated December 13, 2023, attached hereto as Exhibit 2. Both Plainti
the SHCA have had notice of and expected these additional claims to be brought if meq

was unsuccessful. Unfortunately, mediatwasunsuccessfukeeletter from NRED attached
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hereto as Exhibit 3, which now prompts Plaintiff to file the instant motion seeking leave to amend

his First Amended Complaint to include these additional claims.
1. ARGUMENT
A. Legal Standard.

Pursuant to NRCP 15(a), “a party may amend the party’s pleading only by leave ¢
court or by written consent of the adverse party; and leave shall be freely given when just
requires.” The court should freely give leave to amend in the absence of undue delay, ba
or dilatory motive on the part of movarthee Stephens v. S. Nevada Music 88.Nev. 104,
105,507 P.2d 138, 139 (1973). Additionally, the court should consider the futility of amend
and prejudice to the opposing party when determining if the motion for leave to amen
complaint should be grantedoe v. Nevad@&56 F. Supp. 2d 1123, 1125 (D. Nev. 2004).

B. Leave to Amend Should be Granted.

At the time of filing his original Complaint, Plaintiff was precluded from filing suit fg
any claims related to the interpretation, application or enforcement of the SHCA'’s covel
conditions or restrictions, or any bylaws, rules or regulations adopted by the SHCA pursuy
NRS 38.310. As such, Plaintiff was compelled, by law, to wait to bring the NRS 38-re
claims until now. Thus, Plaintiff has not unduly delayed bringing these additional NRS
related claims, has not acted in bad faith, and has no dilatory motive in bringing these ¢
now. As the SHCA has had notice of these claims since the filing of the Amended Comyg
There has been no undue delay, bad faith, or dilatory motives on Plaintiff's part with resp
the new claims.

Moreover, this case is still in its infancy, the SHCA having filed its answer (
counterclaims) to Plaintiff's Complaint just three (3) weeks &meDoc. No. 56, filed April 30,
2024. The parties have not yet conducted an early case conference or any discovery, aj
is no trial date set. Plaintiff simply seeks leave to include the claims he was jurisdictio
prevented from bringing in this case until now.

Additionally, the proposed amendments are sensible and cause no prejudice

opposing parties. All of the new claims sought to be added to Plaintiff's First Amer
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Complaint relate to the same operative set of facts that exist in the current pleading. What is

more, the amendments to the First Amended Complaint are the very same claims for

which

Plaintiff sought relief during the required NRS 38 mediation process. And, as noted above,

Plaintiff notified the SHCA of the new claims subject to NRS 38 more than five (5) months

SeeExhibit 2. Thus, the SHCA is not harmed or otherwise prejudiced by granting the in

ago.

stant

Motion since it has known of these claims’ existence since last year. Moreover, the relevant

statute of limitations is not implicated by the proposed amendment.

Given the notice Plaintiff provided to the SHCA, the statutory requirement for Plai
to wait to bring the additional claims until he had satisfied the requirements of NRS 38, th
that Plaintiff has not delayed seeking leave to amend, and that there is no bad faith or d
motive, the Court should grant the instant motion.

V.  CONCLUSION

For the foregoing reasons, Mr. Kosor respectfully submits that the Court grant his

to file a second amended complaint.

DATED this 24" day of May, 2024. HUTCHISON & STEFFEN, PLLC
/s/ Ariel C. Johnson

Robert E. Werbicky(6166)

Ariel C. Johnson (13357)

Piers R. Tueller (14633)

Peccole Professional Park
10080 West Alta Drive, Suite 200

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of Hutchison & Steffen, PLLC

and that on this 22 day of May, 2024, | caused the above and foregoing documents entitled

MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT

through the Court's mandatory electronic service system, per EDCR 8.02, upon the follow

ALL PARTIES ON THE E-SERVICE LIST

/s/ Kaylee Conradi

to be served

ng:

An employee of Hutchison & Steffen, LLC
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ACOM

Robert E. Werbicky (6166)

Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., an individual; and
The STATE OF NEVADA ex. rel. MICHAEI
KOSOR, JR.;

Plaintiffs,
V.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS
ARMSTRONG, an individual; RICK
REXIUS, an individual; MARC
LIEBERMAN, an individual.

Defendants

Case No.: /-23-88147+-W
Dept. No.: 31

[PROPOSED]
SECOND AMENDED COMPLAINT

JURY TRIAL REQUESTED

EXEMPTIONS FROM MANDATORY
ARBITRATION:

1) Seeking Declaratory Relief;
2) Seeking Equitable Relief;

3) Seeking Injunctive Relief.

4) Seeking Quo Warranto Relief

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff’ or “Col. Kosor”), by and through hi

counsel of record, HUTCHISON & STEFFEN, PLLC, hereby files this Second Ame

Complaint against Defendants SOUTHERN HIGHLANDS COMMUNITY ASSOCIATIC

SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION, CHRIS ARMSTRON

RICK REXIUS and MARC LIEBERMAN, and alleges as follows:

Iy

nded
DN,
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PARTIES AND JURISDICTION

1. Plaintiff MICHAEL KOSOR, JR. (Plaintiff” or “Kosor”) is an individual
residing in Clark County, Nevada.

2. Plaintiff is a retired United States Air Force Colonel and former hospital exec
who owns a home within the SHCA.

3. Pursuant to NRS 35.050, Plaintiff is entitled to bring a Quo Warranto action i
name of the STATE OF NEVADA, together with an action for Quo Warranto relief.

4. Defendant SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION
(“SHCA”) is a Nevada non-profit Corporation with its principal place of business in Q
County, Nevada.

5. The SHCA is the homeowners’ association for the Southern Highlands m
planned community located in the southern foothills of Las Vegas, Nevada.

6. The SHCA is governed by a five-member Board of DirectoBo@rd”).

7. On December 17, 2021, Plaintiff was duly and publicly elected by a vote g

SHCA homeowners to sit as a Director of the SHCA Board.

8. Defendant SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION (t
“Declarant”) is a Nevada Corporation with its principal place of business in Clark Col
Nevada.

9. Defendant Chris Armstrong grmstrong”) is an individual residing in Clar}

County, Nevada, but is not a unit owner in Southern Highlands.

10. Defendant Rick Rexius Rexius’) is an individual residing in Clark County
Nevada, but is not a unit owner in Southern Highlands.

11. Defendant Marc Lieberman I(feberman”) is an individual residing in Clark
County, Nevada, and is a unit owner in Southern Highlands.

12.  This Court has jurisdiction over this matter pursuant to NRS 14.065, NRS 3(
and NRS 38.300/310.

13. Plaintiff has exhausted his administrative remedies under NRS 38.310. ExH

utive

n the
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14.  This Court has writ petition jurisdiction over the Quo Warranto action. N
Const. Art. 6, Sec. 4; NRS 35.080.

15.  Venue is proper in the Eighth Judicial District Court for the State of Ne
because the Plaintiff's causes of action, or some part thereof, arose in Clark County, N
pursuant to NRS 13.010, 13.020, and/or 13.040.

GENERAL ALLEGATIONS RELEVANT TO ALL CAUSES OF ACTION

A. Background Information.

16. The Master Declaration of Covenants, Conditions, and Restrictions of the 3
(“CC&Rs”) were created and adopted on December 27, 1999.

17. The CC&Rs were recorded by the Clark County Recorder in early 2000.

18. The Southern Highlands Development Corporation (“SHDC”) is defined ir
CC&Rs as the “Declarant.”

19.  The office of Director of the SHCA Board is a quasi-public office;

20.  Plaintiff was duly elected as a Director by a vote of the SHCA homeowners;

21. The SHCA Directors are officers in a corporation created by the authority ¢
State of Nevada;

22.  The Declarant currently appoints three (3) of the five (5) Directors on the Bg

23. The remaining two (2) Directors on the Board are elected by popular vote
homeowners within the SHCA.

24.  The President of the Declarant is Garry V. Goett (“Garry”).

25.  Gary’s son, Brett Goett (“Brett”) is a Director of the Declarant (SHDC).

26.  Garry and Brett Goett are also Managers of Olympia Companies, LLC (“Oly
Companies”), Olympia Management Services, LLC (“Olympia Management”), and Oly
Gaming, LLC (“Olympia Gaming”): all are companies of the Declarant.

27.  The Goetts own a majority interest in the Declarant, Olympia Companies, Oly
Management, and Olympia Gaming.

28. According to the SHCA's 2024 proposed budget, the SHCA paid
$1,6000,000 in management fees in 2023.

3
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29. Defendant Armstrong, one of the Declarant-appointed Directors, is the S
Vice President of Olympia Companies which is controlled by the Goetts.

30. Defendant Rexius, another Declarant-appointed Director, is the Vice Pre
Construction for Olympia Gaming LLC which is also controlled by the Goetts.

31. Defendant Liberman was another Declarant-appointed Director, but

improperly elected as a homeowner elected Director in February 2024.

benior

sident

was

32. The SHCA has not conducted or scheduled homeowner elections of the applicable

Board members.

33.  NRS 116.31034(1) requires all Board members to be unit owners.

34. The SHCA provided documentation and correspondence to the Nevada
Estate Division representing that, at the very least, 79.88% of the Maximum Units were col
to people/entities other than the Declarant by January 26, 2022.

35. The SHCA provided documentation and correspondence to the Nevada
Estate Division representing that, at the very least, 79.96% of the Maximum Units were col
to people/entities other than the Declarant by February 6, 2024.

36. Pursuant to the CC&Rs, the Declarant Control Period ended sixty (60) day:s
75% of the Maximum Units had been conveyed.

37. Pursuantto NRS 116.31034(1) the SHCA is required to hold homeowner ele
of all Board members not later than the termination of the Declarant Control Period.

38.  The SHCA has not conducted or scheduled homeowner elections for the re
Board members thereby disenfranchising the thousands of homeowners of the SHCA.

B. Election and Removal of Plaintiff as Director of SHCA Board.

39. PIlaintiff had ongoing litigation against the SHCA and the Declarant in the fa
2021, and announced his candidacy for one of the elected homeowner Director position;
Board.

40. On December 17, 2021, Plaintiff was publicly elected by the SHCA homeov

as a Director on the Board.
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41. The SHCA did not disqualify Plaintiff prior to the election on December 17, 2
certified his election as a Director, and allowed Plaintiff to sit on the Board.

42.  One of the principal messages of Plaintiff's campaign was his commitment tg
transparency around the Declarant’s ongoing control over the SHCA and its Board of Dir
denying to the thousands of homeowners their contract and statutory rights within the
pursuant to the terms of the CC&Rs and NRS.

43.  After his election as a Director on a platform of Declarant control transpars
Plaintiff began demanding an explanation, to include and requesting documents in his cap
Director, as to why the board was not holding an election for the appointed director po
which he believed was required given the Declarant control period had ended.

44.  Shortly after his election, after Plaintiff inquired into alleged violations by
Board, and the improper withhold of association records from a Director, the Declarant-cor
SHCA engaged in a concerted effort to improperly remove Plaintiff from his elected positig
improperly harass and retaliate against him.

45.  NRS 116.31036 and Section 5.3 of the SHCA Bylaws govern removal of B
members.

46.  Article 19.1 of the CC&Rs provide the SHCA *“shall not commence [an]
administrative proceeding” before obtaining the requisite ownership vote.

47.  On April 21, 2022, counsel for the SHCA sent a letter to Plaintiff, apparentl
direction of the Board where Plaintiff was excluded and therein demanding he cease req

documents, incorrectly asserted that Plaintiff could profit from his actiens, and falsely aq

D21,

) seek
bctors

SHCA
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tcusel

Plaintiff of other unsubstantiated misdeeds., and imposing restrictions on Plaintiff's ability to

communicate with the association’s management company (Olympia Management Sq
OMS).
48.  The following day, April 22, 2022, the SHCA submitted an Intervention Affids

with the Nevada Real Estate Division.

Brvice:

Avit

49. Despite being a Director, Plaintiff was excluded from any Board deliberations

which approved the filing of the Intervention Affidavit.

5

AA001!

32¢



© 00 N oo o B~ wWw N P

N RN N RN N N N NN R P R R R R R R R
0o N o 0~ W N P O © 0 N o 0N~ W N Rk oo

50. The SHCA did not obtain any homeowner approval before filing the Intervent|
Affidavit with the NRED.

51. On May 2, 2023, the Declarant-controlled SHCA Board issued a notice
“hearing” to Plaintiff, by which the Board, rather than the homeowners would determine wi
to remove Plaintiff as an elected Director on that Board.

52. On May 8, 2023, Plaintiff requested in writing an open hearing pursuant to
116.31085(4).

53. The Declarant-controlled Board’'s counsel responded by rejecting Plaif
request and excluding him from deliberations as a Director.

54. The Declarant-controlled Board and its counsel refused to provide rel
information to Plaintiff despite improperly placing the burden of proving his innoceng
Plaintiff.

55. Despite being a duly elected Director of the Board, Plaintiff was excluded
Board deliberations on this issue.

56.  Only four (4) Directors of the Board remained to cast their votes, three of \
were appointed by the Declarant.

57. Two of those remaining Directors, Defendants Armstrong and Rexius,
employed by Olympia companies which stood to benefit financially from Plaintiff's removal
the Board.

58. Defendants Armstrong and Rexius had actual or perceived biases against P

59. Defendants Armstrong and Rexius should have recused themselves from
but failed to do so.

60. Upon information and belief, on or around May 12, 2023, despite the biases

onal

of a

nether

NRS

ntiff's

evant

e on

from

hich

were

from

aintiff

voting

of the

two Declarant-appointed Directors and the lack of authority to hold a closed meeting, the

Declarant-controlled Board proceeded with the closed “hearing” rather than the stat

mandated removal election.

utorily
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61. On May 16, 2023, counsel for the Declarant-controlled Board informed Plaintiff

of his removal from his elected position without a removal election and thereby further

disenfranchised SHCA homeowners.
62. On October 26, 2023 Plaintiff completed and timely submitted the Sou
Highlands Community Board Candidate Nomination Form — 2023 (“Nomination Form”)

included on the upcoming election ballot.

thern

0 be

63. On December 21, 2023, SHCA, through counsel, sent a letter (the “Letter”) to

Plaintiff deeming him “ineligible” for candidacy for the Board, invoking NRS 116.31034.

64. By virtue of the Letter, SHCA precluded Plaintiff from appearing on the ballo
the Board election. Board actions and decisions from May 2023 including calling for an el
for a Director, noticing an election for a Director, and barring Plaintiff from running for reele
as Director in the February 2024 election are invalid as these act were done while ex
Plaintiff, who was one of two duly elected Directors, from participating.

65. The election results are invalid and void because the February 2024 homs
election was improperly called, improperly noticed, and Plaintiff was illegally barred
running despite his status as an eligible candidate.

FIRST CLAIM FOR RELIEF

(Request for Declaratory Relief regarding Declarant Control)
66.  Plaintiff restates and incorporates all prior allegations asserted above as if s

fully herein.

f for
ection
ction

cluding

owne

from

ot fortl

67. A justiciable controversy exists between Plaintiff and Defendants regarding

Declarant’s control over the SHCA Board:
a. The CC&Rs require the Declarant Control Period to terminate no later
the conveyance of 75% of the Maximum Units within the SHCA;
b. Over 75% of the Maximum Units within the SHCA have been conveye

persons other than Declarant;

than

dto
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c. Declarant claims NRS 116.31032 requires a Declarant to retain control

of the

SHCA until 90% of the Maximum Units within the SHCA have been

conveyed to other persons;

d. Thereis a dispute as to the number of Maximum Units, and

e. Declarant claims less than 90% of the Maximum Units have been conveyed.

68.  Plaintiff has asserted herein a claim of a legally protected right, namely, hig right

to live within the SHCA without the Declarant and its appointed Directors usurping authority and

power that they do not have based on the clear terms of the CC&Rs.

69. The interpretation of the CC&Rs and NRS 116.31032 is ripe for judjcial

determination:

a. The Declarant continues to appoint three of the five members of the SHCA

Board without authority;

b. The Declarant refuses to relinquish control of the SHCA and its Board; gnd

c. The Board refuses to hold homeowner elections for three of the five mgmber

Board.

70.  Plaintiff respectfully asks the court to determine the parties’ relative rights under

the CC&Rs and under NRS 116.31032 based on Nevada law, and issue an order, decree,

judgment declaring that:
a. NRS 116.31032 describes the outer limit when a declarant must

control but allows for the CC&RSs to set a lesser threshold;

cede

b. The SHCA CC&Rs require the Declarant to cede control of the SHCA and

its Board once 75% of Units of the SHCA have been conveyed to pe
other than Declarant;
C. Over 75% of Maximum Units of the SHCA have been conveyed to pe

other than Declarant;

rsons

sons

d. The period of Declarant’s control of the SHCA and its Board has terminated

as an operation of law;

AA00132¢
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e. The Declarant lacks authority to appoint Board members, has lacke
authority since the 75% threshold was reached and requires the De
comply with actions imposed by NRS 116.31038
f. The SHCA is required to hold elections as required pursuant to
Chapter 116 to elect homeowners to each Director position of the §
Board; and
g. The Board is illegitimate and its actions are ultra vires and void sing
days after the Declarant Control Period ended.
71. Injunctive or other coercive relief should be ordered by this Court to effectua
Declaratory Judgment

SECOND CLAIM FOR RELEIF

(Request for Declaratory Relief regarding the Board’s Removal of Plaintiff as Director)
72.  Plaintiff restates and incorporates all prior allegations asserted above as if s
fully herein.
73.  Ajusticiable controversy exists between Plaintiff and Defendants regardin
SHCA Board’s removal of Plaintiff from the SHCA Board in May 2023:
a. NRS 116.31036 and the SHCA Bylaws govern removal of Bq

members;

b. NRS 116.31036 requires at least 35 percent of the total number of
members participate in the removal election; and a majority of those V|
vote for removal,

C. The SHCA Bylaws provide a Director may be removed if a special me
is properly called, at least 20 percent of the voting members participatg
two-thirds of those voting vote for removal,

d. The Board’s removal hearing and closed voting session was condud
violation of SHCA Bylaws, the CC&Rs, NRS Chapter 116, and the

process rights of Plaintiff;

d that

claran

NRS
HCA

e 60
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The SHCA claims it can remove an elected director by means other than the

removal election required under NRS 116.31036 or the SHCA Bylaws;

The SHCA Board voted in closed session, excluding Plaintiff fron its

deliberations, and voted to remove Plaintiff from his duly elected posjtion

as Director; and

The SHCA Board claims its removal of Plaintiff from his duly eleqgted

position was done properly.

74.  Plaintiff has asserted herein a claim of a legally protected right, namely, hig right

to serve as a Director of the SHCA without the Declarant appointed Directors improperly

removing him from duly elected position in violation of the SHCA Bylaws, the CC&Rs, NRS

Chapter 116, and his Constitutionally protected due process rights.

75.

determination:

a. The Declarant removed Plaintiff without following the SHCA Bylaws,

CC&Rs, NRS 116.31036, or affording Plaintiff due process;

The interpretation of NRS 116.31036 and the SHCA Bylaws is ripe for judicial

the

The Bylaws and NRS 116.31036 provide for different process for removijng a

duly elected Director;

The improper removal of the Plaintiff resulted in all decisions made by the

Board after Plaintiff's removal to be ultra vires or otherwise void;

The improper removal of the Plaintiff results in the notice of and holding of

the election in February 2024 to be ultra vires or otherwise void,;

The improper removal of the Plaintiff results in the Board’s decision to prgvent

Plaintiff from being placed on the ballot for the 2024 homeowner elegtion

void;
Declarant is a homeowner in the SHCA; and

The Board’s improper removal is capable of being repeated and acts t

dissent and discourage homeowners from taking an active role in theif

self-governance.

10
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76.  Plaintiff respectfully asks the court to determine the parties’ relative rights under
NRS 116.31036 and the SHCA Bylaws based on Nevada law, and issue an order, decree,
judgment declaring that:

a. NRS 116.31036 controls removal elections of duly elected Directors gf the
SHCA Board;

b. The SHCA did not properly call for or conduct a removal election when it
sought to remove Plaintiff from his duly elected position as Director of the
SHCA Board;

C. SHCA improperly removed Plaintiff from his duly elected position as Diretor
of the SHCA Board;

d. The Board did not follow SHCA Bylaws, the CC&Rs, NRS Chapter 116,|and
violated Plaintiff's due process rights regarding the May 2023 hearirjg to
remove Plaintiff from his duly elected position as Director; and

e. The removal of Plaintiff from his duly elected position as Director of [the
SHCA Board resulted in decisions of the SHCA Board after his removal {o be
ultra vires and void,

THIRD CLAIM FOR RELEIF
(Quo Warranto Seeking Ouster of Liebermann and Induction of Plaintiff)

77.  Plaintiff restates and incorporates all prior allegations asserted above as if s¢t fortt
fully herein.

78.  Plaintiff was improperly ousted as a Director of the SHCA Board during May of
2023, with Liberman taking part in the illegal ouster.

79. By excluding a duly elected Director, subsequent actions of the Board |were
improper and void.

80.  The actions of the Declarant controlled Board are also ultra vires as the Deglarant
should have ceded control before the Declarant controlled Board called for the election.

11
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81. The 2024 election authorized by the Board was improperly called and notice

d, and

improperly excluded Plaintiff from the ballot, with Liberman taking part in Plaintiff's exclusjon,

and the results were improperly certified.
82. These improper acts rendered the election of Liberman improper.
83.  Liberman is usurping, intruding into, and/or unlawfully holds or exercises a q

public office and as an officer in a corporation.

FOURTH CLAIM FOR RELEIF

(Quo Warranto Seeking the Ouster of Armstrong and Rexius)

uasi-

84.  Plaintiff restates and incorporates all prior allegations asserted above as if s¢t fortt

fully herein.

85.  Directors must be unit owners within the SHCA after the Declarant-control period
ends.

86.  Directors must be elected by the homeowners after the Declarant-control period
ends.

87. The Declarant-control period has ended because over 75% of the units|in the

SHCA have been conveyed to persons other than Declarant.
88.  Armstrong is not a unit owner in the SHCA.

89. Rexius is not a unit owner in the SHCA.

90. Armstrong was appointed as Director by Declarant and was not elected by the

SHCA homeowners.

91. Rexius was appointed as Director by Declarant and was not elected by the
homeowners.

92.  Armstrong is usurping, intruding into and/or unlawfully holds or exercises a q
public office and as an officer in a corporation.

93. Rexius is usurping, intruding into and/or unlawfully holds or exercises a q

public office and as an officer in a corporation.

12
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(Declaratory Relief regarding the unauthorized filing of an Intervention Affidavit by the

94.
fully herein.

95.

SHCA Board’s filing of an Intervention Affidavit against Plaintiff:

a.

96.

FIFTH CLAIM FOR RELEIF

SHCA against Plaintiff)

Plaintiff restates and incorporates all prior allegations asserted above as if s

A justiciable controversy exists between Plaintiff and Defendants regardin

Article 19.1 of the CC&Rs provide the SHCA *“shall not commence |
administrative proceeding without first providing written notice of such prop
action to each Member at least 21 days before a meeting to vote on such pr
action. . .” and obtaining approval of the unit owners;

Liberman, in his official capacity for the SHCA, initiated an administra
proceeding against Plaintiff on April 22, 2022 without providing the requ
notice and obtaining the necessary vote; and

SHCA alleges its actions were proper.

The improper filing of the Intervention Affidavit is ripe for judicial determinatiq

ot fortl

g the

an]

bsed

bpose

ive

site

n:

Plaintiff, as a unit owner and as a Director, complained in good faith that the

SHCA and the Board violated various provisions of NRS Chapter 116
CC&RS, and the Bylaws;

Plaintiff, as a unit owner and as a director, recommended the replacemen
attorney, community manager, or vendor;

Plaintiff, as a unit owner and as a director, requested in good faith to revie

books, records or other papers of the association;

the

I of ar

w the

NRS 116.31183 prohibits retaliatory action by the Board, community manager or

an officer of an association;
The Department of Business and Industry issued Advisory Opinion 15-02 \
provides: “Owners have the right to complaint about the actions of the boar

community manager and any other vendor, and to request records” and ¢
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retaliatory action as “any harmful punitive action taken against an owner by an

association or its representatives that would not have otherwise occurred
the owner having complained in good faith about the board or a vendor or h
asked for records”;

f. The unauthorized filing of the Intervention Affidavit would not have occurred
for Plaintiff having complained in good faith about the Board or a vendor or hg
asked for records; and

g. The unauthorized filing of the Interventional Affidavit constituted a harm
punitive action against Plaintiff for performing acts which he was entitle
perform as a unit owner and as a Director;

97.  Plaintiff respectfully asks the court to determine the parties’ relative rights

hut for

aving

but

lving

ful,
d to

inder

CC&R Article 19.1 based on Nevada law, and issue an order, decree, or judgment declaring tha

a. The filing of the Interventional Affidavit on behalf of the SHCA against Plain
was done in violation of Article 19.1;

b. The filing of the Interventional Affidavit would not have otherwise occurred
for the owner having complained in good faith about the board or a vend
having asked for records; and

c. The filing of the Interventional Affidavit constitutes retaliatory action by
SHCA against the Plaintiff.

SIXTH CLAIM FOR RELEIF

(Declaratory Relief regarding the failure to obtain D&O Insurance Coverage for all
Directors — including Plaintiff)
98. Plaintiff restates and incorporates all prior allegations asserted above ag

forth fully herein.

tiff

but

or or

the

if sei

99. A justiciable controversy exists between Plaintiff and Defendants regarding

Directors and Officer “D&Q”) liability coverage in that:
a. NRS 116.3113(d) requires all members of the Board be covered

Directors’ and Officers’ (“D&Q”) insurance policy.

14
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b. CC&R Article 7.3 requires the SHCA to maintain Directors’ and Officg
(“D&QO”) liability coverage.

C. The Board negotiated for and obtained a D&O policy which specifig
contained an Exclusion “Based on, arising out of, or in any way direct]

indirectly any claims made by Michael Kosor.”

d. The Board violated governing documents in voting to approve the [
policy..
e. The Board approved the D&O policy with the exclusion over the objeq

of Plaintiff and without a meeting which Plaintiff did not consent to.
f. SHCA alleges its actions were proper.
100. The acceptance of a D&O policy excluding Plaintiff is ripe for judi

determination:

a. Plaintiff was a Director when the policy was accepted in violation of sta
and the SHCA Bylaws;
b. Plaintiff is seeking induction as the last properly elected Director

appropriate coverage is relevant;
C. Plaintiff sought reelection to the position of Director before be
improperly excluded from the ballot, so appropriate coverage is reley
d. NRS 116.31183 prohibits retaliatory action by the Board, commt
manager or an officer of an association;
e. Such improper and retaliatory action is capable of repetition.
101. Plaintiff respectfully asks the court to determine the parties’ relative rights
NRS 116.3113 and CC&R Article 7.3 based on Nevada law, and issue an order,
or judgment declaring that:
a. The negotiation for and acceptance of a D&O policy which covered
than all Board members was a violation of NRS 116.3113 and C

Article 7.3;

15
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b. The approval of the D&O policy without a meeting and without
approval of all Board members was done in violation of NRS Chapter
the SHCA CC&Rs, and the SHCA Bylaw; and

C. The negotiation for and acceptance of a D&O policy which specifig
excluded Plaintiff in such a fashion constitutes retaliatory action by
SHCA against the Plaintiff.

SEVENTH CLAIM FOR RELIEF

(Violation of NRS 116.31183)
102.Plaintiff restates and incorporates all prior allegations asserted above a
forth fully herein.

103. NRS 116.31183 prohibits retaliatory action by the Board, community manag
an officer of an association.

104. Plaintiff complained in good faith that the SHCA and the Board violated vali
provisions of NRS Chapter 116, the CC&RS, and the Bylaws.

105. Plaintiff, as a unit owner and as a director, raised concerns as to the quality
performed of SHCA'’s attorney and community manager.

106. Plaintiff, as a unit owner and as a director, requested in good faith to revie
non-privileged books, records or other papers of the association.

107. SHCA and the Board retaliated against Plaintiff by, among other things:

a. Enacted restrictions exclusively on Plaintiff's in his role as a Directo
communicate with SHCA..." on Plaintiff's ability to communicate with SH
community manger and vendors;

b. Improperly and without justification or a hearing issuing a Cease and Desist
against Plaintiff;

c. Improperly filing an Intervention Affidavit with the NRED against Plaintiff;

d. Improperly removing Plaintiff from his duly elected position as Director;

e. Preventing Plaintiff from participation in board deliberations as a Director

16
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f. Providing improper notice, an improper hearing, and denying Plaintiff hig
process rights during the improper removal hearing;

g. Rejecting Plaintiff's application to be a candidate in the 2024 Director electig

h. Refusing to place Plaintiff's name on the ballot during the 2024 homeo
election; and

i. Electing to provide D&O coverage in violation of governing documg
threatening coverage for the Plaintiff and required protections for owners. .

108. The actions of the SHCA and the Board would not have occurred but for Pl

having complaining in good faith about the Board or a vendor or having asked for records|.

109. The actions of the SHCA are harmful and punitive.

110. Plaintiff has been damaged by the retaliatory actions by the Board, the SHC
its officers, employees or agents.

111. Plaintiff has incurred attorney’s fee as a result of the retaliatory actions b
Board, the SHCA, and its officers, employees or agents.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:

1. For declaratory relief as indicated above;
2. For the ouster of Liberman as Director;
3. For the induction of Plaintiff as Director until such time as an election cal

properly called for, noticed, and conducted with Plaintiff on the ballot;

4, For the ouster of Armstrong as Director;
5. For the ouster of Rexius as Director;
6. For injunctive relief requiring the SHCA to hold a homeowner election for

appropriate Director positions;

7. For injunctive or other coercive relief to effectuate the declaratory relief proy
by this Court;
8. For compensatory damages as established by the Court;
9. For attorney’s fees; and
17
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10.  Such other relief the Court deems justified under the premises.

DATED this day of

18

, 2024.

HUTCHISON & STEFFEN, PLLC

Robert E. Werbicky (6166)

Piers R. Tueller (14633)

10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for Plaintiff

AA001!
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of Hutchison & Steffen, H
and that on this _ day of , 2024, | caused the above and foregoing dg
entitted FIRST AMENDED COMPLAINT to be served through the Court's mandat
electronic service system, per EDCR 8.02, upon the following:

ALL PARTIES ON THE E-SERVICE LIST

An employee of Hutchison & Steffen, PLLC

19

LLC
cume

ory

AA001!

B3¢



INTENTIONALLY LEFT BLANK
EXHIBIT PAGE ONLY

‘ EXHIBIT 1 I

AA00134(



11
12
13
14
Lo
16

18
164
20
21
22
23
24
25

27
28

Robert E. Werbicky (6166)

Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Tel:  (702) 385-2500

Fax: (702) 385-2086
rwerbicky(@hutchlegal.com
ptueller@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., an individual; and | Case No.: A-23-881474-W
The STATE OF NEVADA ex. rel. MICHAEL| Dept. No.: 31

KOSOR, JR.;
[PROPOSED]

Plaintiffs, SECOND AMENDED COMPLAINT
v JURY TRIAL REQUESTED
SOUTHERN HIGHLANDS COMMUNITY | EXEMPTIONS FROM MANDATORY
ASSOCIATION, a Nevada Non-Profit ARBITRATION:
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a 1) Seeking Declaratory Relief;
Nevada Corporation; CHRIS 2) Seeking Equitable Relief;
ARMSTRONG, an individual; RICK 3) Seeking Injunctive Relicf.
REXIUS, an individual; MARC 4) Seeking Quo Warranto Relief

LIEBERMAN, an individual.

Defendants.

DECLARATION OF MICHAEL KOSOR IN SUPPORT OF PLAINTIFF’S SECOND
AMENDED COMPLAINT
[, Michael Kosor, upon my personal knowledge, unless based on knowledge and belief as
stated below, declare under penalty of perjury under the laws of the State of Nevada. that the
[‘oilqwing is true and correct:
I That it is my understanding the First through Sixth Causes of Actions and parts of my

Seventh Cause of Action in my Second Amended Complaint relate to the

Page 4 of 4 AAOOlq'4j



interpretation, application or enforcement of the SHCA CC&Rs which are applicable
to residential property and/or any bylaws, rules or regulations adopted by the SHCA.
2. That I submitted the applicable claims to the Nevada Real Estate Divisions, Common
Interest Community Management Division for mediation pursuant to NRS 38.300-
30.360.
3. The appropriate issues addressed in my Second Amended Complaint have been
mediated pursuant to the provisions of NRS 38.300 to 38.360, inclusive, but an

agreement was not obtained.

DATED this 22" Day of May, 2024.

MICHAEL KOSOR, JR.

P 4 of 4
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION
OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES AND CONDOMINIUM-HOTELS
3300 West Sahara Avenue, Suite 350, Las Vegas, Nevada 89102
(702) 486-4480 / Toll free: (877) 829-9907 / Fax: (702) 486-4520
E-mail: CICOmbudsman(@red.nv.gov / http:/ired.nv.gov

ALTERNATIVE DISPUTE RESOLUTION (ADR) CLAIM FORM
Date: 12/13/23 Signature of Claimant: ﬂ/’f/ s ////
*Only one claimant per claim form is allowed for tracking purposes. o ~
Claimant: Michael Kosor

*If individual, provide full name as it appears with the assessor’s office in order to verify that you are a Unit Owner. If an Association, provide
COMPLETE Association name as it appears on the Secrelaiv of State’s website.

Law Firm and Attorney (if applicable): Hutchison & Steffen LLP, Robert E. Werbicky, Esq.
Please provide the name of the law firm and the name of the attorney. An attorney is not required.

Mailing Address: 10080 West Alta Drive, Suite 200, Las Vegas, NV 89145

Street and number, city, state, and zip code

Phone Number: 702-385-2500 Fax Number: 702-385-2086 Email Address; rwerbicky@hutchlegal.com

Respondent: Southern Highlands Community Assocoation

*If individual, provide full name. If an Association, provide COMPLETE Association name as it appears on the Sccretary of State's website.
Please list only one party. Attach an Additional Respondent Form 520B if there is more than one Respondent.

Mailing Address: 11411 SOUTHERN HIGHLANDS PKWY STE 100, LAS VEGAS, NV, 89141, USA

Street and number, city, state, and zip code

Phone Number: 702-361-6640 Fax Number: Email Address: Shca@olympiacompanies.com

PLEASE SELECT YOUR METHOD OF RESOLUTION: i] Mediation [_] Referee Program*

*Claims involving multiple parties may be excluded from the Referee Program.
*#]f all parties agree to the Referee Program, the cost will be fully subsidized by the Division, if funds are available.

Yes [ ] No Has the above-listed Claimant filed an Intervention Affidavit (Form 530) regarding the same or similar

issues?  If yes, provide the file number(s): 2020-1055 (continues on attachment)

INITIAL

B S I have read and agree to the policies stated in the ADR Overview (Form 523).

INITIAL IF
APPLICABLE

WAL I acknowledge that if an Intervention Affidavit (Form 530) has been filed with the Division based upon
the same issues, by filing an ADR claim,; the Division will not move forward with investigating the
Intervention Affidavit pursuant to NAC 116.630.

Ha< If the Referee Program is selected, and the Respondent choses Mediation, the claim will default to
mediation.
For office use only
Receipt Number: Claim Number: Date Received:
Revised 1/21/2022 Page 1 of 4 520
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Address of unit related to this claim:

e Your explanation must start below. You may attach additional pages, if more space is needed. Please, do not write
“SEE ATTACHMENT” in the space below IT IS NOT ACCEPTABLE.

e Ifthis claim is being filed based on a referral from the Intervention process, please ensure that you explain the issue
below. Do not refer to your original complaint.

All units of the SHCA are affected. Mr. Kosor alleges the threshold for turnover of the SHCA from
the Declarant to the homeowners of the SHCA has been met. A 2022 document filed with the NRED
shows 78% of units have been conveyed. The SHCA CC&Rs indicate once 75% of the units in the
SHCA are conveyed, the Declrant Control Period is to end after 60 days. Within that 60 day period,
all SHCA Board members are to be elected by the homeowners. (continues on attachment)

IDENTIFY THE SECTION OF GOVERNING DOCUMENTS PERTAINING TO THE DISPUTE:

Including, but not limited to: Article 1 section 1.5, Article 2 sections 2.19, and 2.61 of the CC&Rs: and Article 4, section
4.2(c) of the SHCA Bylaws; Article 9, section 9.2 section; and Article 5, section 5.3, and Article 7 section 7.5, Article 8,
section 8.1, and Article 19 section 19.2 of the SHCA Bylaws; , section 7.3, 7.6 and Article 19 section 19.1 of the CC&Rs,
and article 5 section 5.5 of the SHCA Bylaws;section 7.3(a)(4) of the SHCA CC&Rs, section 7.6 of the SHCA CC&Rs,
Article 5, section 5.5 of the SHCA Bylaws, Article 8 section 8.1 of the SHCA Bylaws.

In order for the claim to be considered filed, the following must be submitted, if applicable.

Please indicate that you ack?zowlé-dge and will follow through with completing each of the items below. Initial that the
Jollowing steps have been completed:

INITIAL
M/ Forms:
One (1) Original Claim Form (Form 520)
Two (2) copies of the Claim Form and supporting documents
*  Supporting documents may be provided directly to the Mediator or Referee one assigned and need
not be provided with this Claim Form. Should you choose to submit your documents, you must
supply one (1) original set and two (2) copies of the supporting documents.
Ly NONREFUNDABLE Filing Fee of $50.00 payable to “NRED” in the form of?
o Cash (exact change; please do not mail cash)
° Check
° Money Order
& f/ I acknowledge that the Subsidy Application will ONLY be accepted and reviewed prior to the claim
being assigned to a Mediator or Referee.
INITIAL IF
APPLICABLE
Wiy ADR Subsidy Application for Mediation (Form 668). Subsidy is awarded based on the following:

For a Unit Owner, once during each fiscal year of the State for each unit owned.

For an Association, once during each fiscal year of the State for each unit located within each
individual association. Association must be “in good standing” with Secretary of State and Office of the
Ombudsman.

| I'acknowledge that the Claimant will NOT be applying for Subsidy for this claim.

Revised 1/21/2022 Page 2 of 4 520
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SERVING THE CLAIM

Please be advised, the Claimant will be responsible to have the Respondent(s) served within 45 days from the date the
Division processes the Claimant’s 520 claim form. The packet will contain instructions on how to serve the claim.

The packet that the Claimant will receive in the mail will contain:

e A claim opening letter (keep this letter for your records).

e A receipt for the non-refundable $50.00 filing fee (keep for your records).

o Affidavit of Services Form
o This form must be filled out by the person that serves the claim.
o The form MUST be notarized and returned to the Division within 10 days of the claim being served.
o The packet cannot be served by anyone associated with the claim.

The following items from the packet are required to be served:
e ADR Overview, Form 523
e Copy of the claim that was processed, Form 520
e A blank Response, Form 521
e A blank Subsidy Application, Form 668

o Ifthe Claimant listed more than one Respondent on the Claim Form (520). The Claimant will be responsible to make
copies of the packet, so that each Respondent can be served.

»  One (1) Affidavit of Service will have to be notarized and submitted for each Respondent listed on the Claim Form
(520/520B).

e Pursuant to NAC 38.350(2)(a) — The Affidavit of Service MUST be submitted to the Division within 10 days of being

served.
INITIAL
A I acknowledge that all forms listed above will be served pursuant to NRS 38.320.
y‘_,{ I acknowledge that if the claim is not served within the timeframe set forth by Nevada

Administrative Code (NAC) 38.350 (1), the claim will be closed.

A1l I acknowledge if the Affidavit of Service (AOS) is not submitted to the Division within the
timeframe set forth by Nevada Administrative Code (NAC) 38.350 (2)(a), the Division has the
authority to close the claim.

How service must be made:

e Service on a Nevada Corporation: Service shall be made upon the president or other corporate head, secretary,
cashier, managing agent or resident agent. However, if this is not possible, then upon the Secretary of State in the
manner described in Rule 4 of the Nevada Rules of Civil Procedure.

e Service on a Non-Nevada Corporation: Service shall be made upon the agent designated for service of process, in
Nevada, or its managing agent, business agent, cashier, or secretary within this State. However, if this is not possible,
then upon the Secretary of State in the manner described in Rule 4 of the Nevada Rules of Civil Procedure.

e In all other cases (except service upon a person of unsound mind, or upon a city, town or county): Service shall
be made upon the respondent personally, or by leaving copies at his dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein, or by delivering a copy of the summons and complaint to
an agent authorized by appointment or by law to receive service of process.

e If all the above are not possible because of the absence from the state or inability to locate the respondent: An
Affidavit of Due Diligence can be provided to the Division. If the Division determines adequate efforts were
made to serve the respondent(s), the Division will provide a letter to the claimants acknowledging their
unsuccessful efforts to participate in the ADR program.

“Service by Publication” is not a valid form of service for the ADR Program.

Revised 1/21/2022 Page 3 of 4 520
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The following is a listing of the Mediators and Referees for the Alternative Dispute Resolution program. Before making
your selection, you may view the resumes of the Mediators and Referees. and their location availability.

o [fthe parties do not agree on the selection of Mediator or Referee, the Division will assign a Mediator/Referee at
random.

o  This is a requivement, please indicate the Mediator/Referee by initialing next to the party selected.

SOUTHERN NEVADA

MEDIATOR LISTING REFEREE LISTING

Eric Dobberstein, Esq.f [] Janet Trost, Esq.*
[] Henry Melton*

[] Janet Trost, Esq.*

[] Malcolm Doctors*

] Phillip A. Silvestri, Esq.*

D Dee Newell

NORTHERN NEVADA

MEDIATOR LISTING REFEREE LISTING

[:] Paul H. Lamboley, Esq. |:| Paul H. Lamboley, Esq.

* Mediator/Referee available for virtual proceedings for Northern Nevada residents.

Once a claim has been received and processed by the Division an opening packet will be mailed out to the
mailing address provided on page 1 of this form. This packet will include instructions on the next step in this
process (serving the claim).

Submit the required forms and documents to:

Nevada Real Estate Division
ADR Facilitator
3300 West Sahara Avenue, Ste. 350
Las Vegas, NV 89102

Revised 1/21/2022 Page 4 of 4 520
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ATTACHMENT TO MICHAEL KOSOR'’S ADR CLAIM FORM

Pursuant to NRS 38.310 Mr. Kosor seeks ADR resolution of the following claims:

1. That the period of declarant’s control of the SHCA has terminated as an operation of law
due to a sufficient number of units having been conveyed (“of the units that may be
created to units’ owners other than a declarant”). See NRS 116.31032(1)(b); Article 1
section 1.5, Article 2 sections 2.19, and 2.61 of the CC&Rs; and Atrticle 4, section 4.2(c)
of the SHCA Bylaws.

2. That the SHCA has failed to provide an election for an executive board of at least three
members all of whom must be owners within 60 days of the termination of the period of
declarant’s control. NRS 116.31034(1), Article 9, section 9.2 section.

3. Quo warranto relief (NRS Chapter 35) seeking the ouster of the three SHCA Board
members who were appointed by the Declarant rather than elected by the homeowners in
violation of the SHCA CC&Rs, the SHCA Bylaws, and statute. The three SHCA Board
member affected are: Chris Armstrong, Rick Rexius, and Marc Liverman.

4. Quo warranto relief (NRS Chapter 35) seeking the induction of Mr. Kosor into his
position of Board member resulting from his improper and constitutionally infirm ouster
from his elected position in May 2023.

5. The Association’s May 16, 2023 action to ouster a duly elected director (Mr. Kosor) was
improper. See NRS 82.281, NRS 82.296, NRS 116.3103, NRS 116.31031, NRS
116.31036, NRS 116.31183, NRS 116.31183, NRS 116.3103, NRS 116.31107, and
Article 5, section 5.3, and Article 7 section 7.5, Article 8, section 8.1, and Article 19
section 19.2 of the SHCA Bylaws.

6. The Association’s administrative actions filing an Interventional Affidavit with the
Nevada Real Estate Division (NRED) was improper because it failed to obtain the
requisite owner approval and sought to use the Division’s administrative proceeding for
an improper purpose. See NRS 116.31184, NAC 116.635, section 7.3, 7.6 and Article 19
section 19.1 of the CC&Rs, and article 5 section 5.5 of the SHCA Bylaws.

7. That association directors acted to approve the present D&O Policy in violation of NRS
and governing documents. The policy fails to provide the required coverage of all
directors. See NRS 116.3113(d), section 7.3(a)(4) of the SHCA CC&Rs, section 7.6 of
the SHCA CC&Rs, Atrticle 5, section 5.5 of the SHCA Bylaws, Article 8 section 8.1 of
the SHCA Bylaws.

8. The Association acted on multiple counts failing to comply with legitimate requests for
records of the association. See NRS 82.221, NRS 82.186, NRS 116.31175, NRS
116.3101, NRS 116.31085(4), NAC 116.405, and Article 7 section 7.5 of the SHCA
Bylaws.

AA00134¢



9. The Association engaged in retaliation prohibited by law (NRS 116.31183(a)(b)(c)), see
Advisory Opinion 15-02) harassment (NRS 116.31184(1)) and in turn fiduciary failure
(NRS 116.3103).

Mr. Kosor has initiated an action in equity for injunctive relief in which there is an immediate
threat of irreparable harm in th&8udicial District Court (Case No. A-23-881474-W in
Department 31) seeking a stay pending resolution of the NRS 38.310 process. The Amended
Complaint and Motion for Temporary Restraining Order (without attachments) are attached.

ATTACHMENT TO MICHAEL KOSOR'’S ADR CLAIM FORM

Prior Intervention Affidavits filed on similar matters:
1- Declarant control -2020-1055 (plus Form 605 to reopen 4/28/23)
2- Declarant control- Third Amendment violates NRS- no case filed
3- Adding real estate in excess of 10%- nothing filed with NRED
4- DO coverage - 2022-638
5- Failed to add appointed directors to ballot- see 2020-1055
6- Record access- 2022-660 & 2019-29 (plus Form 650 to reopen 4/28/23)
8- Board retaliation- 2022-637 & 2018-535 (plus Form 605 to reopen 4/28/23)
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CLARKSON M CALONIS & O'CONNOR, P.C.

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

1210 S. Valley View Blvd., Suite #202

Las Vegas, Nevada 89102

Telephone: (702) 4625700

Facsimile:  (702) 4466234

Email: AClarkson@cmolawpc.com
MMcAlonis@cmolawpc.com

Attorneys for Defendant

Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., an individual,
Plaintiff,
-VS-

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada NeRrofit
Corporation,DOES FX; AND ROE BUSINESS
ENTITIES X, inclusive

Defendants.

N N N N N N N N N N N N N N N

DefendaniCounteclaimant  Southern

(CHFWUR QLFDCC
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Case N0.A-23-881474W
Dept. No.:XXXI

DEFENDANT/ COUNTERCLAIMANT
SOUTHERN HIGHLANDS
COMMUNITY ASSOCIATION’S
OPPOSITION TO MOTION TO
DISMISS COUNTERCLAIMS FILED BY
PLAINTIFF/ COUNTER -DEFENDANT

Consolidated with:
Case No. A24-886317¢C

Highlands Community  Association (the

“Association”), by and through its counsel of record CLARKSON MCALONIS & O’'CONNOR,

&DVH 1XPEHU $

AA00135=



© 00 N oo 0o B~ W DN PP

N RN N NN NN NDN R R R R B B R R R
0w ~N O OO0~ W N P O © 0 N O 00 b W N B O

P.C., hereby responds in opposition to the Motion to Disrbisgendant/Counterclaimant’
Counterclaimg(“Motion”) filed by PlaintifffCounterDefendant Michael Kosor, Jr. (“Kosor”) o
May 21, 2024. This Opposition is based on the following Memorandum of Points and Authg

the papers and pleadings on file with the Court, and any oral argument that the Court may cq

MEMORANDUM OF POINTS AND AUTHORITIES

l. STANDARD OF REVIEW

Pursuant to Rule 12(b)(5) of the Nevada Rules of Civil Procedure, a party may move to
a pleading for “failure to state a claim upon which relief can be graniée.'standard for revie
under NRCP 12(b)(5) is “rigorous3quires By Squires v. Sierra Nevada Educ. Found.10.Nev.
902, 905, 823 P.2d 256, 257 (1992h a motion to dismiss for failure to state a claime,¢ourt “mus
construe the pleading liberally and draw every fair intendment in favothefhonmoving party.
Merluzzi v. Larson96 Nev. 409, 411, 610 P.2d 739, 741 (1980) (citham Diego Prestresse
Concrete Co. v. Chicago Title Ins. Carp2 Nev. 569, 573, 555 P.2d 484, 487 (197&8)omplaint
“should not be dismissed for failure to state a claim unless it appears beyond doubt that the
can prove no set of facts in support of his claim which would entitle him to relief.” 355 U.S5
46, 78 S.Ct. 9Bell Atl. Corp.v. Twombly, 550 U.S. 544, 546, 127 S. Ct. 1955, 1959, 167 L. Eq
929 (2007).
. ARGUMENT

l. The Association adequately and sufficiently pled facts sufficient to state a clai
against Plaintiff for which relief may be granted.

Dismissal of a counterclaim is appropriate only when “it appears beyond a doubt tH
plaintiff] could prove no set of facts, which, if true, would entitle [the plaintiff] to reli8ttibbs v

Strickland, 129 Nev. 146, 150, 297 P.3d 326, 329 (26iti)y Buzz Stew, LLC v. City of N. L
2

5
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rities,

nsider
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Vegas 124 Nev. 224, at 228, 181 P.3d at 672 (200Bg Association’s Counterclassufficiently

pled each element dk claims for reliefand sought declaratory relief, attorney’s fees, and punitive

damages thereon.

Il. Plaintiff's argument that the Association’s Counterclaimsare subject to dismissa
due to a failure toallege actual damages is absurd

First, ontrary to Plaintiff's argument, NRS 116.4117(2) pdw®s, in relevant part, as follows

with respect to a civil action under Chapter 116 of the Nevada Revised Statutes (“NRS 116”);

2. Subject to the requirements set forth in NRS 38.310 and except as
otherwise provided in NRS 116.31Hlcivil action fordamages or otheppropriate
relief for a failure or refusal to comply with any provision of this chapi®&RS 116]
or the governing documents of an associati@y be brought
(a) By the associatioragainst

(1) A declarant;

(2) A community manager; or

(3) A unit's owner.

(Emphasis added). Notably, as reflected by the language of the statute and consistent

longstanding principles of law and equity, a community association may bring an action a

with tl

painst

unit's owner for their failure or refusal to comply with NRS 116, which would include the

Association’sclaims against Kosor for First Claim for Relief for failing and refusing to disclose his

potential conflicts of interest on his candidate statement as required by NRS 116.31034(9), fo

Claim for Relief for failing and refusing to comply with NRS 116.34(@B)(a)(2) which precludes

Kosor from being a candidate for and serving on the Board of Directors of the Association be

he stands to gain profit or compensation of any kind from a matter before the Board; and f

I Secol

cause |

Or Thir

Claim for Relief for Kosor’s dilure or refusal to comply with his preclusion from serving on the

Association’s Board of Directors pursuant to NRS 116.31034(13) due to his being uninsurgble as

director as required by NRS 116.3113(1)(d). The Association is entitled to declagtitdrags tq
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these issues and has thereby properly set forth its claims and such claims are not properly
dismissal.

Additionally, Kosor’s assertion with respect to this issue is absurd in and of itself. The g
issue remaining in the case is that Kosor is seeking to have the court override the decisio

Board and Nevada law as set forth in NRS 116 in omaliaw Kosor to serve as a candidate for

subjec

rimary
ns of tl

and

director on the Association’s Board of Directors, which is a voluntary position. If actual damages

were in fact a prerequisite of having the claims at issue, then Kosor’s action would be sy
dismissal a Kosor would lack actual damages for his own claims. Thus, Kosor is absurdly 4
that the Association’s claims should be subject to dismissal for lack of actual damage
contemporaneously maintaining claims over the enforcement of NRS 116miesair lacks actud
damages.

[1I. A justiciable controversy exists with respect to the enforcement of NR

116.31034(13) against Kosor on the basis of Kosor’s being uninsurable as requi
by NRS 116.3113(1)(d)

bject ti
Arguing
5 while

1

S
red

Counterdefendant’s attempt to serve on the Association’s Board despite the Association beinc

unable toreasonablyobtain the required directors and officers insurance for Codefendant tc
serve on the Board under NRS 116.3113(19éd)ses Countatefendant to be ineligible to serve
the Association’s Board of Directors and mandates that the Association, pursu&iRSt
116.31034(13)not place Countedefendant’'s name on the ballot and prohibit Coudefendant
from serving on the Association’s Board of Directors at least until such time as Cdeferedan|
may become reasonably insurable as a diregiois is the claim as it is set forththe actual languag
of the Association’s Third Claim for RelieGeeCounterclaims at 15:77:24.

In lieu of addressing the actual substance of the Association’s Third Claim for Relief,
argues at length over whether a “breach of NRS 116.31034(13)” is justiciable against Koso

4
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grounds of NRS 116.31034(13) and NRS 116.3113(1)(d) being Association oblig&eeiot. at
3:225:10. However, as reflected by the language of the actual counterclaim, the issue arn
Kosor’'s motion was not the claim made by the Association.

Admittedly, CounteiClaimant’sThird Claim for Relief was mistitled where it contained
shorthand “Breach of NRS 116.31034(13) by Being Uninsurable,” but that does not change
that the actual claim was properly set forth in the body of the compl@mnpareCounterclaim a
15:6with 15:7-17:24 To that endthe claimmay be bettetitled asbeing fordeclaratory reliebn the
groundsthat Kosoris not eligible to serve on the Board under NRS 116.31034(13) by virtue
being reasonably insable as a director as required by NRS 116.3113(1)(d).

In light of the fact that the claim title and not the claim itself was poorly crafted, the

gued i

the

the fa

t

of not

claim

should not be subject to dismissal. However, if correction of the claim title is appropriate, the

Associatiorrespectfully requests leave to amdine title of itsThird Claim for Reliefas set forth her:
in lieu of dismissal.
IV.  Treatment of punitive damage claimgs inconsistentin Nevada

The Association acknowledges that there are many unpublished Nevada cases ang

some published cases, including the cases cited in Kosor’'s Metiahtend to indicate that punitie

e

dicta

damages are more appropriately a remedy as opposed to a cause of action. However, there is ¢

dicta and inconsistent treatment that leads to the pleading of a claim for punitive damages out of ¢

abundance of caution irrder to secure it.SeeBahena v. Goodyear Tire & Rubber Cb26 Nev.
243, 256, 235 P.3d 592, 600 (20@@oodyear prev#ed and received a defense jury verdict u
Bahena's cause of action for punitive damaye&iven the inconsistent treatment of punitive dam
claims, the Association pled an individual claim for punitive damages in addition to requ

punitive damages as reliefeeCounterclaims at9:1920:11 and 20:246.
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If this Court requires punitive damages be set forth as individual causes of action, t
Association’s SixthClaim for Relieffor punitive damages should not be dismissed. If the Co
inclined to deem punitive damages as relief not properly set forth as a claim and thereby
Association’s Sixth Claim for Relief, then the Association respectfully requests that thefbrde
that the Association’s right to recover punitive damages has been properly requested and jomg

its prayer forrelief.

hen the

Urt is

dismis

servec

V. Treatment of attorney fee claims as causes of action is not established in Nevada

Unlike the issue of punitive damage claims, there is an absenesesaddressing whethe

attorney fee claims should be set forthaaslaim for reliefin Nevada, which is undoubtedly w

Kosor’'s Motion lacked citations to any cases supporting the proposition that an indiVésimnefar

relief for attorney’s fees based in contract and statute was not appropBaten theabsence of

operativecase lawand varyingtreatment ofattorney feeclaims, the Association pled an individy

claim forattorney’sfeesin addition to requestingttorney’s feess relief. See Counterclaims at39:

17 and 2@7.
If this Court requiresattorney’s feede set forth as individual causes of action, then

Association’sFifth Claim for Relieffor attorney’s feeshould not be dismissed. If the Court

inclined to deemattorney’s feesas relief not properly set forth as a claim and thereby dig

Association’sFifth Claim for Relief, then the Association respectfully requests that the order

that the Association’s right to recovatitorney’s feenas been properly requested and presarvéed

prayer for relef.

7

7
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II. CONCLUSION

TheAssociation hapled facts sufficient tproperlystate clairsagainsKosorfor which relief

may be granted. For these and all the foregoing reasbesAssociatiorrespectfully requests th

this Court deny Kosés Motion to Dismiss.

Dated thisAth day of Jung2024.

CLARKSON MCALONIS & O’ CONNOR P.C.

/s/ Adam H. Clarkson

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

CLARKSON MCALONIS & O’ CONNORP.C.
Attorneys for Defendardnd Counterclaimant
Southern Highlands Community Association
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CERTIFICATE OF SERVICE

| hereby certify that on thd™ of June2024, | served a true and correct copy ®OUTHERN

HIGHLANDS COMMUNITY ASSOCIATION’S OPPOSITION TO MOTION TO  DISMISS

COUNTERCLAIMS FILED BY PLAINTIFF/ COUNTER -DEFENDANT by serving the

following parties via Odyssey File & Serve:

ROBERT E. WERBICKY, ESQ.
ARIEL C. JOHNSON, ESQ.
PIERS TUELLER, ESQ.
HUTCHISON & STEFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Telephone: (702) 385-2500
Facsimile: (702) 385-2086
Email: ddoto@hutchlegal.com
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com
Attorneys for Plaintiff Michael Kosor, Jr.

NATHANAEL RULIS, ESQ.

KEMP JONES

3800 Howard Hughes Pkwy., 17th Floor

Las Vegas, NV 89169

Telephone: (702) 385-6000

E-mail: n.rulis@kempjonesom

Attorney for Defendant Southern Highlands Development Corporation

TAMARA BEATTY PETERSON, ESQ.
PETERSON BAKER, PLLC

701 S. Th Street

Las Vegas, NV 89101

Telephone: (702) 786-1001

Email: tpeterson@petersonbaker.com
Attorney for DefendantShris Armstrong
Mark Lieberman and Rick Rexius

/s/ Ashley Livingston

Ashley Livingston

An Employee of Clarkson McAlonis & O’Connor, P.(

8

AA001]

35¢



© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

(CHFWURQLFDCXC
30
6WHYHQ ' * ULHI

&I1(5. 2) 7+( &2

RIS
Robert E. Werbicky(6166)

Ariel C. Johnson (13357)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone:  (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada reside Case Nc: A-23-88147+W
Dept. No.: 31

Plaintiff,
PLAINTIFF'S REPLY IN SUPPORT
VS. OF PLAINTIFF'S MOTION TO
DIMISS COUNTERCLAIMS
SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS ARMSTRON:!
an individual; RICK REXIUS, an individual;
MARC LIEBERMAN, an individual;

Defendants.

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff” or “Col. Kosor”), by and through hig
counsel of record, Hutchison & Steffen, LLP, hereby submits this Reply In Support of his M
to Dismiss Defendants Southern Highlands Community Association, Chris Armstrong,
Rexius, and Marc Lieberman’s (“SHCA”)'s Counterclaims. Col. Kosor’s Reply is based of
following Memorandum of Points and Authorities, the papers and pleadings on file witl
Court, and any oral argument this Court may allow.

111
111
111
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POINTS AND AUTHORITIES

l. LEGAL ARGUMENT
A. SHCA’s Causes of Action Must Be Dismissed Because SHCA Has Not Pled th

Requisite Actual Damages.

In its Opposition to the underlying Motion, SHCA has once again ignored its obligg
to counterplead actual damages to bring forward a civil action for breach of NRS 116. S
elected to pursue its counterclaims as a civil action under NRS 116.4117. NRS 116.41
which comedeforeNRS 116.4117(2), allows “any person or class of persons suffechgl
damagesto “bring a civil action for damages or other appropriate relidfl”’ Obviously, as a
threshold inquiry, a party seeking to file a civil action must first show it is suffering ac
damages. Without such a showing, no civil action is possible under NRS 116.4117. B¢
SHCA has failed to even plead “actual damages,” its causes of action are legally deficie
must be dismissed.

Plaintiff, conversely, only sought declaratory relief to determine the rights assod
with and the correct interpretation of provisions within NRS 116 and the operative CC&Rs.
request for declaratory relief does not require an allegation of actual damages.

SHCA is pointing the finger at Col. Kosor without understanding the issues Col. K|
has presented in this Case. Col. Kosor has alleged actual damages. SHCA has failed tq
Nothing within its opposition solves the fatal flaw of its counterclaims. Therefore, SH(Q
counterclaims as civil actions seeking damages cannot stand.

Finally, SHCA'’s second cause of action under NRS 116.31034(9) fails to state a
for two other reasons: (1) there is no inherent or explicit authority within NRS 116 for SHG
determine whether Col. Kosor complied with NRS 116.31034, and (2) there is no sp
penalty within the statute itself for failure to comply with NRS 116.31034(9). Thus, SHCA|
no authority to impose an arbitrary penalty.

SHCA argues and implies through its convoluted allegations that NRS 116.3103
allows (even compels) SHCA to preclude Col. Kosor from the ballot and from serving

violating NRS 116.31034(9). However, subsection (13) on which SHCA relies for this purp

2
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poweronly allows for election ballot preclusion and service on the board “[i]f a person is

not

eligible to be a candidate. . .” Nowhere in subsection (9) does it suggest or explicitly state that

a person is disqualified from serving on the Board if he/she fails to comply with this subse
Thus, SHCA's second cause of action fails and should be dismissed.

B. SHCA's Third Cause of Action Relies on Impermissible and Unfounded

Statutory Construction, and Therefore Must Be Dismissed.

As SHCA concedes, its third cause of action is confusing and misleading. But not
is this cause of action misleading, it is inconsistent with the law. As it stands, this claim s
be dismissed. “Where the language of a statute is plain and unambiguous, and its meg
clear and unmistakabl#jere is no room for constructionand the courts are not permitted
search for its meaning beyond the statute itséel Papa v. Board of Regent$14 Nev. 388,
392,956 P.2d 770, 774 (1998) (citing Statdepsed6 Nev. 193, 196, 209 P. 501, 502 (1923
(emphasis added). “A statute should always be construed to avoid absurd ré&seitsNMotors
v. Jacksonlll Nev. 1026, 1029, 900 P.2d 345, 348 (1995).

SHCA's tortured reading of NRS 116.3113 is absurd. SHCA alleges NRS 116.

requires the SHCA to obtain D&O coverage for its Directors. SHCA alleges it cannot o

D&O insurance for Col. Kosor as a DirectbrSHCA alleges since it cannot fulfill its duty of

indemnification on behalf of the Board, Col. Kosor, and/or the homeowners, then SHCA s
be relieved of its duty and prohibit Col. Kosor from being placed on the ballot.

reasoning is hopelessly flawed.

ction.

only
hould
ning is

(0]

3113

htain

hould

SHCA'’s

First, NRS 116.31034(10) lists what renders a person ineligible to run as a Director.

D&O coverage is not listed as a requirement to be a candidate nor does its unavailability

bar a

person from being a candidate. Second, NRS 116.3113 is not an absolute. The statute fequires

“the association shall maintaitg the extent reasonably available. . Directors and officers
insurance. . .Id. If D&O coverage for Col. Kosor is honestly not “reasonably available,” th

SHCA would be excused from the requirement. Thus, SHCA’s argument fails on a s

! This dubious allegation must be accepted as true at this stage.

3

en

mple
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reading of the statutes. Regardless, nothing in the statutes, or common sense, dictateg

5 SHCA

should be allowed to prohibit Col. Kosor from even placing his name on the ballot simply

because they are unable to maintain their current D&O coverage; which would thereby d

eprive

the homeowners the opportunity to decide whether Col. Kosor is the best candidate to achieve

q

~

their interests. Finally, SHCA argues it could not obtain D&O coverage for Col. Kosor.

SHCA did not obtain the coverage, SHCA did not pay for any such coverage. Thus, SHG

not suffer any “actual damages.” Thus, a civil action under NRS 116.4117 is not possible,.

ince

A did

A simple title correction would not cure this Cause of Action’s defects. The allegations

included in the Third Cause of Action are inapplicable to the statute upon which the alleg
is based: NRS 116.31034(13). SHCA's Opposition fails to cite any language or case la
supports SHCA’s argument that NRS 116.31034 has anything to do with an indiv
candidate’s effect on the HOA's insurance policy—because there is none. Moreover,
116.31034 fails entirely to mention insurance. Therefore, the plain meaning of the statutg

way includes reference to insurance, and this Court is prohibited from construing an insy

ation

v that

idual
NRS
in no

irance

provision into a statute where there is none. Indeed, to read into NRS 116.31034 an otherwise

absent provision about insurance would produce an absurd result as prohibitedGeneeal

Motors v. JacksonBecause there is no indication under the plain language of the staty

te to

demonstrate a clear legislative intent to reference or include insurability in the statutory

requirements for election of HOA Board members, the substantive content of SHCA's
Cause of Action fails on its face—regardless of its title.

Because NRS 116.31034 has no plain nexus to insurance, and SHCA has failed t

Third

b offer

any legal support to refute Col. Kosor’s position in its Opposition, this claim is futile and shiould

therefore be dismissed. Without a substantive change to the allegations and requests for
SHCA's Third Cause of Action, which SHCA did not provide in its opposition, no title cha
will cure the Third Cause of Action’s fatal flaw.

Basically, SHCA alleges an NRS 116.3113 violation based on its failure to obtain [
coverage for Directors. Yet, SHCA is simultaneously pursuing an NRS 116.4117 claif

actual damages against Col. Kosor based upon SHCA'’s own alleged violation of NRS 116

4

relief in

nge

D&O
n for

13113.
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This is such an absurd premise it should be sanctionable. Regardless, this Court should
the claim in its entirely.

C. Claims for Punitive Damages Are Not an Independent Cause of Action.

SHCA has utterly failed to refute the fact that there is no right to independent caus

action for punitive damages or for attorneys’ fees. SHC#iisgle case citation to punitive

dismiss

es of

damages is outdated. Treva Parenteral Medicines, Inc. v. Eighth Jud. Dist. Ct. in & for Cnty.

Of Clark, 137 Nev. 51, 62 n.4, 481 P.3d 1232, 1241 n.4 (2021), the Nevada Supreme
unmistakably held, “punitive damages asremedyand not a separate cause of actidn
(Emphasis added). Moreover, overwhelming precedent from the Nevada Court of Af
further demonstrates that Punitive Damages are not a standalone cause oSagtj@ng., Drogg
v. AAAA Two Star Towing, Incl36 Nev. 291, 313, 468 P.3d 862, 881 (holding that “punit
damages is a remedy, not a cause of action”). Further, pursuant to 22 Am. Jur. 2d Dam
567 (201), “as arule, there is no cause of action for punitive damages by itself a punitive-da
claim is not a separate or independent cause of act®ee’also Clark County v. Eliasph36
Nev. 429, 431, 468 P.3d 817, 818 (2020) (relying on Ameerican Jurisprudenctreatise as
persuasive and dependable authority). Additionally, there is no need to seek punitive dg
as a separate and independent cause of action as such relief can be claimed in SHCA'S
for relief. Thus, without any binding or even persuasive authority, and withieyauthority to
refute Col. Kosor’s position, SHCA's fifth and sixth causes of action must be dismissed.
Finally, SHCA is not permitted to request punitive damages when it has not properly
the requisite actual damage&3ee, supra, Section @iscussing SHCA's failure to plead actu
damages as required under NRS 116.4117(1)). Punitive damages cannot be awardeq

compensatory damages are also awar@&ad Evans v. Dean Witter Reynolds, Jdd6 Nev.

598, 615n.17,5 P.3d 1043, 1054 n.17 (208@E alscCity of Reno v. Silver State Flying Sery.

84 Nev. 170, 180, 438 P.2d 257, 264 (1968). Because SHCA has failed to assert actual d

Court

peals

ve

ages 8§

Amage

mages

5 prayer

pled

A

I unless

Amages

(such as compensatory damages), itis precluded from seeking punitive damages. Therefore, even

if punitive damages were available as a standalone cause of action (which they are not), SHCA'’s

request for punitive damages would fail as a matter of law. Therefore, this Court should di

5

SMiss

AA00136<



© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

SHCA's cause of action seeking punitive damages.

D. Claims for Attorneys’ Fees Are Not an Independent Cause of Action.

Additionally, the Nevada Supreme Court has characterized attorneys’ fees as “s
damages,” not standalone causes of actiars v. Christopher Homes, LLLG30 Nev. 147, 151,
321 P.3d 875, 878 (2014). While NRS 116.4117(1) does allow for attorneys’ fees, the S
explicitly states a condition precedent to receiving such fees is to be the prevailing in the g
SHCA does not refute the language of the statute, and this Court is precluded from fi
another avenue to obtain attorneys’ fees that the statutory language does not provide. Th
because attorneys’ fees are only available to the prevailing party under NRS 116.4117(1),
cannot seek attorneys’ fees before this case has been heard and decided on its merits—i.§
there is a prevailing party. As such, this Court should dismiss SHCA's standalone cause of
for attorneys’ fees.

Il. CONCLUSION

SHCA'’s counterclaims are unsupported by law, as they do not arise out of the

pecial

tatute
\ction.
nding
erefore,
SHCA

., before

action

plain

language of NRS 116. Instead, SHCA asks this Court to distort and manipulate statutory

language to achieve absurd results, inserting causes of action, duties of homeowne
damages where there are none in the statutes. Because SHCA fails to support its countsg
with case law or plain statutory texts, this Court should dismiss all of SHCA'’s counterclairn
DATED this 18" day of June, 2024 HUTCHISON & STEFFEN, PLLC

/s/ Robert E. Werbicky

s, and
rrclaims

NS.

Robert E. Werbicky(6166)

Ariel C. Johnson (13357)
Peccole Professional Park
10080 West Alta Drive, Suite 200

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of Hutchison & Steffen, PLLC

and that on this 18 day of June, 2024, | caused the above and foregoing documents entitled

PLAINTIFF'S REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO DIMISS

COUNTERCLAIMS to be served through the Court's mandatory electronic service system, per

EDCR 8.02, upon the following:
ALL PARTIES ON THE E-SERVICE LIST

/sl Kaylee Conradi
An employee of Hutchison & Steffen, LLC
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MTD

Robert E. Werbicky (6166)

Ariel C. Johnson (13357)

Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone:  (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com
ajohnson@hutchlegal.com
ptueller@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada reside CaseNo.: A-23-88147-W
Plaintiff, Dept. No.: 31

VS.

(CHFWURQLFDCXC
30
6WHYHQ ' * ULHI

&/(5. 2) 7+( &28¢

COUNTERDEFENDANT’S SPECIAL

SOUTHERN HIGHLANDS COMMUNITY ANTI-SLAPP MOTION TO DISMISS

ASSOCIATION, a Nevada Non-Profit COUNTERCLAIMANT’S
Corporation COUNTERCLAIMS PURSUANT TO
NRS 41.637
Defendant.
HEARING REQUESTED
Plaintiff/ Counterdefendant Michael Kosor, Jr. (f:NKosor”) files this Special Anti-
SLAPP Motion to Dismiss Counterclaimant’s Amendeamhi{plaint, filed by Southern Highlands

Community Association (“SHCA”").

This Special Motion is based upon the attached Mandum of Points and Authoritie$

NRS sections 41.635-670, the pleadings and papefitedierein, the attached exhibits, and any

oral argument which this Honorable Court may eaterat time of hearing on this matter.

111
111
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MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION

SCHA has previously tried to improperly silence Mosor and continues to try to do
here. Itis disappointing that southern Nevadadmnamer’s associations -- like SHCA -- so
often forget that their primary purpose is to siynptovide an additional level of care and
protection for the actual homeowners under theargh. These associations are not fiefdom
by which [disinterested] board members may lordr ¢the subjugated unit owners. Instead,
they are designed to help homeowners address ¢ cesolve issues, and make sure the
communities bills get paid.

Here, SCHA -- using the HOA's own coffers -- haseeded its mandate by engaging
an all-out blitzkrieg on Mr. Kosor. An individualright to petition the courts is sacrosanct.
Through the promulgation of Nevada's Anti-SLAPRusta, the Nevada Legislature codified
sweeping protections for litigants petitioning fbdiciary for relief. A strategic lawsuit againg
public participation or SLAPP is a legal action miet® suppress a citizen’s right to address
matters of public interest. The instant actiothes quintessential example of a SLAPP suit.
SHCA's counterclaims constitute a meritless lawthat has been initiated to chill Mr. Kosor’
freedom of speech and right to petition under tingt Amendment.SeeNRS 41.637.

SHCA's countercomplaint alleges Mr. Kosor shoutdneld legally liable for
purportedly failing to provide a candidate discli@storm that includes what SHCA believes
be disqualifying conflicts of interest when he sbup become a member of the of SHCA's
board of directors. As such, SHCA did not allow. Mosor to campaign for the board, have
disclosure form be disseminated to the HOA memassart of the election process, or be
listed on the ballot: in sum, SHCA excluded Mr. Kofrom the election process. This was
improper as Mr. Kosor’s good faith statements, ldsares, and comments are protected by
Nevada’'s Anti-SLAPP statute. The instant actioa ssvord improperly wielded by SCHA to
silence and censure Mr. Kosor . In this instancaydda’s Anti-SLAPP statute acts as the
stalwart shield, protecting Mr. Kosor’s inviolabight from Plaintiffs’ wrongful attacks.

Thus, where a lawsuit such as this is broughtregaefendants for “communication

made in direct connection with an issue of pubiteriest, in a place open to the public or pu

, AA00136¢

in

5t

UJ

(0]

his




© 00 N o o -~ w N Pk

N NN N DN DN DN NN R R R R R R R B R R
0o ~N o U1~ WN B O © 0O N O U1~ W N R O

forum,” NRS 41.637(4), Nevada's anti-SLAPP law pigsrdefendants to bring a special moti
to dismiss in response to which plaintiff must m&etheavy burden of showing that its case
has merit, or risk paying significant fees. ThdiALAPP statute was designed to protect

against exactly the type of lawsuit now before aurt. Accordingly, and for the reasons

discussed below, Mr. Kosor’s constitutional rightsst be protected, and SCHA's counterclaim

must be dismissed.

Il. RELEVANT FACTUAL AND PROCEDURAL HISTORY

Mr. Kosor is a retired United States Air Force Gubliving within the Southern
Highlands Community AssociatidnOn December 17, 2021, Mr. Kosor was publicly &ldc
by the homeowners as a Director for the Southeghldhds Community AssociatienThe
SHCA is governed by a Board consisting of five Dices® The Board of Directors is defined

by CC&R §2.8 and is responsible for administratibthe SHCA?

A. Mr. Kosor initial election and removal as an SHCA Bard of Directors
member.

On December 17, 2021, Mr. Kosor was publicly elédig the SHCA homeowners as
Director of the Board. One of the principal messages of Mr. Kosor’s caigp was his
commitment to relinquish Southern Highland DeveleptAssociation’s control over the
SHCA and its Board of Directors to the thousandsarheowners within the SHCA pursuant
to the terms of the CC&Rs and NRS 116. Just oyeraa after his election, the Board sought
to remove Mr. Kosor as a Director deeming his pasitvacant by operation of law” due to a
perceived conflict of interet.

NRS 116.31036 governs how an association must daadioving one of its Directors

Specifically, removal requires a signed petitionthsy homeowners.€., “units’ owners” as

! Declaration of Michael Kosor Jr. at 1
0004-6.

2Ex. 1 at Y5see alspExhibit 4, at 0007-8.
3 SeeEx. 1 at T4see alspExhibit 5 at 0010-11see alsdExhibit 6 at 0012-13 7 at 0015 (listing the numb
of Board members).

4 SeeExhibit 8 at 0017.

5 SHCA's Counterclaim at { 6, on file herein.

6 Seel_etter from SHCA to Mr. Kosor, dated May 16, 2qQ&&orming Plaintiff that he had been removed frime

see alspExhibit 2 at 0003 and Exhibit 3 at

a

1%
=

Board), attached as Exhibit §ee alspSCHA's Counterclaim at 7.
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delineated within the operative statute), a remeledtion called by the units’ owners
constituting at least ten percent of the totalngtnembers of the association, and which is
mailed, return receipt requested, or served byagss server to the executive board or the
community manager for the association. The SH@Adit follow this statutorily mandated
procedure. Instead, on May 2, 2023, the Declacantrolled SHCA Board issued a notice of
“hearing” to Mr. Kosor, by which the Board, ratiiean the homeowners, would determine
whether to remove Mr. Kosor as an elected Direstdhe Board.

Recognizing the impropriety of the Declarant-cold Board’s action, Mr. Kosor
requested in writing an open hearing pursuant t& NR6.31085(4). The Board rejected Mr.
Kosor’s request. Moreover, the Board and its celirefused to provide relevant information
to Mr. Kosor and improperly placed the burden afgfrupon Mr. Kosor to prove his
innocence. Despite being a duly elected Directéh® Board, the SHCA prohibited Mr.
Kosor from Board deliberations on this issue.

On or around May 12, 2023, the Board proceeded thétclosed “hearing” rather thar
the statutorily mandated removal process. On May2023, SCHA's counsel informed Mr.
Kosor that he had been removed from his electeiiposwithout a removal electioh.The
only rationale provided to Mr. Kosor for his rembwas that he had failed to disprove the
allegations against him -- that he theoreticathyld “profit” from a court order compellingim
to pay theSHCAs attorneys’ fees related to a pending lawsuitveen Mr. Kosor and the
SHCA.

B. SHCA deems Mr. Kosor ineligible for the SCHA Boardof Directors’
Election.

Mr. Kosor sought reelection for the seat from whicé Board had improperly remove
him. To that end, in October 2023, Mr. Kosor tiynapplied to the SHCA to be included on

the ballot of the upcoming election to fill the emBoard of Directors position created by his

7 SeeBoard of Managers v. Padgefi86 N.Y.S.2d 57 (1992) (holding the election ofldl members invalid wherg
no vote taken on removal of existing board andheeinhotice of meeting nor ballots circulated gaetice of
emoval only for cause).

O
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improper removad. Part of this application process required Mr. &ta® complete and submi
the required SHCA Candidacy Form (“Candidacy Form”)

The Candidacy Form directs all candidates to matk av“T” for True or an “F” for
false to a series of affirmative statements. Mysér marked “T” alongside a statement that
did not stand to gain any personal profit or congagion of any kind from a matter before thg
executive board.

Mr. Kosor also attached an additional Statememistlosures (“Statement”) to the
Candidacy Form to provide greater context, trarepay, and information to his applicatith.
On this Statement, Mr. Kosor informed the Boardd(dre SHCA homeowner voters) that he
was currently engaged in a lawsuit against the SHEW, if elected, he “would have a confli
of interest with the majority of directors” if isssi related to the lawsuit came before the Bog
In such an instance, Mr. Kosor assured the Board {lae SHCA homeowner voters) that he
would, as he has in the past, act in accordandeNetvada law for such conflicts of interest
(i.e., recusal from voting, etct).

Further, Mr. Kosor provided on his Statement a timkis campaign website,
www.MikeKosor.com (“the website”), which includesFtull Disclosure” page explaining, in
great detail, Mr. Kosor’s history with the SHGA .There is no rule or provision prohibiting
candidates from supplementing their disclosuretherinternet. Indeed, a public website
provides additional exposure and accessibilitydters who wish to learn more about Board
candidates. Specifically, Mr. Kosor’s website didigat he and another Southern Highlands
resident “brought an action in a good faith eftorbbtain a Court declaration that Olympia’s
control over the association board had terminasea matter of law . . .1® The website
explained that Mr. Kosor voluntarily dismissed @©emplaint, the case was ultimately

dismissed with prejudice in September of 2022, ndosor was responsible for paying

8 SeeSCHA's Counterclaim at 8.

9 SeeMichael Kosor’'sCandidacy Form, attached hereto as Exhibit 10.

101d.

d.

21d.

B3 Litigation Involving SHCA In Full Disclosuraviike Kosor, https://www.mikekosor.com/full-disclore (last
visited July. 1, 2024).

ird.
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attorneys’ fees? Mr. Kosor demonstrated a thorough effort in géaith to be fully
transparent with voters and residents with regardss history with the SHCA.

In a letter dated December 21, 2023, the SHCAsrméd Mr. Kosor that he had beer
deemed “ineligible” to appear on the ballot becanfsthe purported “personal profit” he
stands to gain if elected -- namely, Mr. Kosould personally profit from the attorneys’ fees
he (Mr. Kosor) owes to the SHCA as part of a pegdinwvsuit!®

The SCHA' letter was premised on two provision8IBS 116.31034 to justify its
finding of ineligibility. The first, NRS 116.31084)(a), requires candidates for HOA board
membership to “make a good faith effort to disclasg financial, business, professional or
personal relationship or interest that would resulivould appear to a reasonable person to
result in a potential conflict of interest for tbendidate if the candidate were to be elected t
serve as a member of the executive board.” ThensedNRS 116.31034(10)(a)(2), prohibits
person from becoming a candidate or member ofxtbewive board “if the person stands to
gain any personal profit or compensation of anylknom a matter before the executive boa

of the associatiotf

By declaring Mr. Kosor ineligible, the SHCA relieth conclusory statements that were

either blatantly untrue or unsupported by the recbirst, the SHCA falsely claimed that Mr.
Kosor did not make a good faith effort to disclbseactive litigation, despite the indisputablg
fact that Mr. Kosor expressly disclosed all actitigation in his Statement and attached it to
his Candidacy Form. Mr. Kosor has also dedicate@¥wn time and resources to create and

maintain a public website that provides a detadled thoroughly researched and cited accol

of the lengthy and litigious history between hiim SHCA, and the Declarant -- including M.

Kosor’s responsibility to pay attorney’s fees te ®HCAL’
C. SHCA'’s improper counterclaim against Mr. Kosor.

On April 30, 2024 SHCA filed its answer and coual@m against Mr. Kosor parroting

141d.

15 SeeExhibit 11 (See fn 2).

16d.

17 See*Statement of Disclosures,” attached hereto astiixh. See alsavww.MikeKosor.com
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its December Zlletter, raising six claims for relief: (1) breashNRS 116.31034(9), (2) Breach

of NRS 116.31034(10)(a)(2), (3) Breach of NRS 11631(13) by being uninsurable, (4)

Declaratory Relief, (5) Attorney Fees, and (6) BuaiDamages® The crux of SHCA'’s count

claim stems from Mr. Kosor's candidacy form andestaent of disclosures he submitted to r

in SHCA's December 2023 election for a positiortlos board of director¥. Specially, SHCA

raised a variety of general allegations againstlsor it believes warrants a finding of lega

liability and an award of attorneys fees and puaitlamages as follows:

Kosor’'s 2023 candidate statement form did not idela disclosure of all of Kosor’s
potential conflicts of interest if he were electedserve on SHCA's board of directdfs

Kosor knew or should have known that he had nunsepatential conflicts of interest
requiring disclosure at the time he submitted hisdidate statement.

Kosor falsely represented that Kosor did not hawepotential conflicts of interest witl
serving on the Association’s Board when Kosor cleddke box indicating no conflicts
of interest on Kosor’'s 2023 candidate statememh f3r

Kosor knew or should have known that he stood to geofit or compensation of any
kind if he were to serve as a director on the Aisdgimn’s Board?®

Kosor falsely represented that Kosor did not stangkin profit or compensation of an|
kind if he were to serve as a director on the Asgmn’s Board by checking the box o
the candidate statement form indicating that Kasdmot potentially stand to gain pro
or compensation of any kind if he were to serva dgector on the Association’s
Board?*

Kosor knew or should have known that the Assoaréimsurers declined to provide
directors’ and officers’ insurance coverage thatildaover him, or claims made by hi
due to his various actions against the Associaimhclaims he submitted for coverag
while he was a directdr.

Kosor failed to disclose and/or falsely represeitited he was not insurable under the
Association’s directors’ and officers’ insurancererage in his 2023 candidate
statement®

18 SeeSHCA's Answer and Counterclaim (“Counterclaim”) file herein.

191d.
21d.
2d.
2\d.
Zd.
2 d.
Bd.
8.
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at 18.

at 19.

at 110
at 711.
at 114.
at 715.
at 717.
at 18.
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Interestingly, SHCA'’s counterclaim does not allggguffered actual damages as a result of
Kosor’s actions. Nor does SHCA'’s Prayer for Redieék damages allegedly caused by Mr.
Kosor. Despite this, SHCA does seek punitive daasamd attorney’s fees.

1. LEGAL ARGUMENT

A. The Anti-SLAPP Legal Standard supports dismissal oSHCA'’s
counterclaim.

“A SLAPP suit is a meritless lawsuit that a paryiates primarily to chill a defendant’
exercise of his or her First Amendment free spemgtiis.” Stark v. Lackeyl36 Nev. 38, 458
P.3d 342, 345 (2020). “Nevada’s anti-SLAPP statpr@vide defendants with a procedural
mechanism whereby they may file a special motiogismiss the meritless lawsuit before
incurring significant costs of litigationld. A district court considering a special motion to
dismiss must undertake a two-prong analydis.First, it must “[d]etermine whether the
moving party has established, by a preponderantieecdvidence, that the claim is based up
a good faith communication in furtherance of .e tight to free speech in direct connection
with an issue of public concertl. If the defendant meets their burden, the distocirt
advances to the second prong, whereby the burdis tehthe plaintiff to demonstrate “with
prima facie evidence a probability of prevailingtbe claim.” Id.

“The showing required by the defendant to safstyng one has two components. Th
first component is that the comments at issudrigdl one of the four categories of protected
communications enumerated in NRS 41.63d."The second component is that the
communication “is truthful or is made without kn@abe of its falsehoodlt. “With respect to
the second required showing under prong one cautiesSLAPP analysis, the defendant beatf
the burden of establishing by a preponderanceeétdence that the communication “is
truthful or is made without knowledge of its falsek.” Id. “[U]nder the preponderance
standard, an affidavit stating that the defendatietsed the communications to be truthful or
made them without knowledge of their falsehoodufficent to meet the defendant's burden

absent contradictory evidence in the record.”

Mr.

[¢%

S




B. First Prong — The communications are protected undeNevada’s anti-
SLAPP Law.

Under the first prong of the analysis, Mr. Kosoede@stablish only by a preponderance
of the evidence that his statements are protectddrithe anti-SLAPP statut8eeSassond 35
Nev. at 12, 432 P.3d at 749 (“[A] moving party segkprotection under NRS 41.660 need or

<

demonstrate that his or her conduct falls withire af four statutorily defined categories of
speech, rather than address difficult questiorfsirst Amendment law.”). To meet this burden

Mr. Kosor must show that: (1) his conduct fallshaitone of four statutorily defined categori¢s
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of speech’ and (2) that the communications were made in daitl. As detailed here, Mr

Kosor’s conduct satisfies these requirements.

1. The information in Mr. Kosor’s candidacy form and statement of
disclosures are protected as they were directly aied at procuring
electoral action, result or outcome.

One of the most valuable rights of citizenshiphis tight to run for public office.
Gilbert v. Breithaupt104 P.2d 183, 184 (Nev. 1940). No entity or argation should prohibit
or curtail that right except by plain provisionsladv. Id. The court must construct eligibility
statutes liberally and resolve ambiguities in faobeligibility and “the right of the people to
exercise freedom of choice in the selection ofceffs.” 1d. (citing 46 C.J.S. § 32). The court
must also strictly construe statutory disqualifi@as for candidacy, and not extend such
disqualifications to cases not clearly within th&tste’s scopeld. Thus, under Nevada law,
the application of the anti-SLAPP statutory framewis not limited to communication
addressed to a governmental agency, but also ieslspeech aimed at procuring an election
action, result or outcomeSee Adelson v. Harrid33 Nev. Adv. Op. 67, 402 P.3d 665, 666, 6
(Nev. 2017) ¢iting Delucchi v. Songed.33 Nev.—, 396 P.3d 826, 830 (2017).

Accordingly, it is well recognized that communicets aimed at procuring non-
governmental election results or outcomes quatifypfotection under NRS 41.660.

Therefore, this Court should apply the same caombresnstruction for statutory limitations on

27 Under Nevada's anti-SLAPP laws, four categori¢gobd faith communications” are protected, inchgli

P #3%&' (|
and communication made “in direct connection withissue of public interest in a place open to thiglip or in a
public forum ... which is truthful or made withoutdwledge of its falsehood.” see NRS 41.637(4)

o AA00137¢
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Board candidacy as those for public office candyda@cause a position on an HOA Board is
akin to public office. Public office is a posititinat grants its occupant legal authority to
exercise a government’s sovereign powers for alfperiod. Public Office Black’s Law
Dictionary (11th ed. 2019). IKosor v. Olympia Companies, LLCore of the cases between
Mr. Kosor and an entity owned and operated by #meespeople who own and operate the
Declarant -- the Supreme Court of Nevada heldttteSHCA was a “quasi-government
entity” that parallels “in almost every case thevpes, duties, and responsibilities of a
municipal government.” 136 Nev. 705, 709 478 B84, 394 (2020) (Citinpamon v. Ocean
Hills Journalism Club 102 Cal. Rptr. 2d 205, 210) (internal citatiomsitbed). Thus, like
public office, a position as a Director on the SHB@ard grants its occupant to exercise a
guasi-government’s sovereign powers for a fixedgaer Accordingly, it is well-recognized
that communications aimed at procuring non-govemtaieslection results or outcomes
qualify for protection under NRS 41.6601.

Based on the foregoing authorities, Mr. Kosor’s ammications made in the context (
an HOA election for the benefit of to the votinghstituency -4.e., the SHCA homeowners,
Mr. Kosor's campaign statements are entitled tdgmtton as communications “aimed at
procuring any ... electoral action, result or outcbaeprovided by Nevada law. Specifically
Mr. Kosor's representations on his candidacy faratuded additional pages that provided
context and elaboration on the underlying dispbttsieen himself and SHCA. Moreover,
Mr. Kosor included explanations entitled “Full Dissure” and “Statement of Disclosures”
wherein he explained the basis litigation issuek@osture of the lawsuits with SHCA. Indee

Mr. Kosor went as far as to provide a link to hisbsite (vww.mikekosor.co)rfor additional

information that any voting unit owner of SCHA cdukview.

As with any political candidate, these discloswaespart of the electoral process by
allowing voters to vet and investigate candidatés jpo casting their vote. As such, there c3
be no dispute that the statements contained irkisor’'s candidacy form and statement of
disclosures were communications aimed at procurmgelectoral action, result or outcome.”

Mr. Kosor had sought a seat on the SHCA boardrithéunance of his aim to address matters

10 AA00137¢€
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public concern. Fundamentally important to thialgsis is neither SHCA'’s negative opinion
of Mr. Kosor, nor its disagreement as to the truitéss of Mr. Kosor’s disclosures haslY
role/weight in determining whether Mr. Kosor’s cataty form and attached disclosures
amounts to communications aimed at procuring noregunental election results or outcomg
qualify for protection under NRS 41.660.

Again, what this Court should consider is an HO&cabn form and letter regarding a
potential candidate, that would be available faie® by the voting electorate €., the
SHCA homeowners as part of the election proé&s3uch communications have been
protected under the anti-SLAPP statutes and sHmeukb protected now. Because Mr. Koso
has satisfied his burden with respect to suchrsités, the burden shifts to SHCA to

demonstrate witlprima facieevidence a probability that SHCA will prevail ds claims.

2. Mr. Kosor’s campaign form disclosures were true omade without
knowledge of their falsity.

In order to be protected by Nevada’s Anti-SLAPR Mr. Kosor’s campaign disclosure
must have also been made in good-faith, meanirtghbastatements were true or made with
knowledge of their falsityRosen v. Tarkanigri35 Nev. 436, 440 (2019). The statements m
by Mr. Kosor here were all true, and, in any evamde in good faith. “[T]he relevant inquir
in prong one of the anti-SLAPP analysis is whethpreponderance of the evidence
demonstrates that the gist of the story, or thégoof the story that carries ‘the sting’ of the

[statement], is true.ld. at 441.

In completing and submitting the required SHCA Gdady Form, Mr. Kosor responde
to all affirmative statements and attached a sépatatement of disclosures to the Candids
Form to provide greater context, transparency, iaf@rmation to his application. On thi
Statement, Mr. Kosor informed the Board (and theCBHhomeowner voters) that he w3
currently engaged in a lawsuit against the SHCA, #nelected, he “would have a conflict g

interest with the majority of directors” if issuedated to the lawsuit came before the Board.

28 Interestingly, the Nevada Supreme Court has Helt“an HOA election pamphlet and direct lettef]to
homeowners -- may qualify as a public forum whérfs] a vehicle for communicating a message almultlic
matters to a large and interested communitiKsor v. Olympia Companies, LL.C35 Nev. 705, 710 (2020).
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such an instance, Mr. Kosor assured the Boardtt@8HCA homeowner voters) that he wou
as he has in the past, act in accordance with Neteadfor such conflicts of interest (i.e., recus
from voting, etc.p®

Further, as part of his candidacy form and attachisn®ir. Kosor provided a link to hig
campaign website, www.MikeKosor.com (“the websitethich includes a “Full Disclosure’
page explaining, in great detail, Mr. Kosor’s hrgtavith the SHCA. This included explicitly
stating that in November of 2020, he and anothe€&Homeowner “brought an action in
good faith effort to obtain a Court declarationtt@®dympia’s control over the Association boa
had terminated as a matter of laif."Mr. Kosor also stated that he engaged in thigaliton at
his own personal cost for the benefit of the comityu# Finally, Mr. Kosor included the full
citation for the case, unmistakably demonstratigoad faith effort to be fully transparent abo
his history with the SHCA and the Southern Hillsceant®? Additionally, on his website, Mr
Kosor stated that in May of 2023, he was removed dsector by the Board and provide fu
context33

Contrary to SHCA's allegations, Mr. Kosor was i@hsparent as possible with the un
owners -- and electorate -- of SHCA. Mr. Kosorsnvabove and beyond to provide as mug
information as he could in such regard. Thus,isor satisfied his burden under NRS 41.¢

& 41.665, and thus the burden now shifts to SHCA.

C. Second Prong — SCHA cannot demonstrate a probabiitof success on the
merits.34

To prevail under prong two, SHCA must present priatée evidence of a probability (

prevailing on its claims. SHCA's counterclaimsafwing NRS 116.4117 are woefully deficie

2 Seeid

30 Litigation Involving SHCA In Full DisclosuyéMike Kosor,www.mikekosor.com

3d.

321d.

3d.

34 It should be noted that prior the consolidatiomMof Kosor’s and SCHA's cases, Mr. Kosor filed atioo for
TRO and preliminary injunction. As the Court idenbtably aware, Mr. Kosor’s TRO was granted armd th
preliminary injunction to halt the SCHA election svdenied. Mr. Kosor anticipates that SCHA willsethis issu€
in opposition to the present Motion. However, ¢hisra key distinction that must be highlightedhile there is

d1
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h
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significant overlap between the previously profteeeguments, the focus is no longer on Mr. Kosonderlying
claims and now focuses on SCHA's counterclaims.
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and each of those claims are incognizable. ThexefiHCA cannot establish through a
preponderance of the evidence a probability of ssson the merits. Specifically, SHCA's
counterclaim centers on Mr. Kosor’s mere attemprtgage in an election campaign for the
SHCA board of directors. SHCA's substantive claagainst Mr. Kosor are all brought undet

NRS 116. SCHA has claimed that Mr. Kosor -- by eheattempting to become a candidate

breached NRS 116.31034(9) (failure to make a gatl flisclosure), NRS 116.31034(10)(a)(2)

(precluding conflict of interest), and NRS 116.34(3) (uninsurable).

However, pursuant to NRS 116.4117¢1he filing party must suffesctual damages

from an alleged malefactor’s failure to comply witie provisions of NRS 116 -- including
NRS 116.31034. This is a statutory prerequisitdiing for any relief under NRS 116.4117.
Without actual damages, SHCA cannot assert a daimttorney’s fees (NRS 116.4117(6)),

punitive damages NRS 116.4117(5)), or other appatgprelief (NRS 116.4117(1)&(2)). Here

SHCA's counterclaim does not allege that it suffief@ctual damages” from Mr. Kosor’s
alleged breaches. Instead, SHCA has only allegeddtor’s actions “constitute[d] a violatid
of NRS 116 giving rise to a cause of action agawinter-defendant pursuant to NRS

116.4117° Simply invoking the statute is not enoudlirere must be actual damages

Consequently, SHCA has no chance of prevailingraatéer of law, let alone a probability of
success on the merits. SHCA's lack of actual dawnaga fatally dispositive failure that whol
precluded it from filing a lawsuit in the first gie. As such, it becomes clear that SHCA's
counterclaim is not about justice and fairness atatut control, power, and imposing silence
from any and all unit owners who may push agaimstgrain. Mr. Kosor’s individuality and
diverse opinion did not cause actual damage andA&H@rit admission of the same renders

counterclaim a failure. Consequently, Mr. Kososdeches this Court to grant his Motion.

35 “Subject to the requirements set forth in subsecy, if a declarant, community manager or any gpleeson
subject to this chapter fails to comply with anyitefprovisions or any provision of the declarat@mrbylaws, any
person or class of persons suffering actual damfagesthe failure to comply may bring a civil aatifor damages
or other appropriate relief.”

3% See SHCA's Counterclaim at 1128, 39, and 50.
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1. SHCA will not be able to show that Mr. Kosor failéd make a good
faith effort to disclose potential conflicts of ietests on his candidate
disclosure form as mandated by NRS 116.31034(9).

In addition to the previously holistic argumengmismst SHCA's counterclaim, SHCA i

unable to establish a probability of likelihoodsofccess on the merits of its first cause of aci

against Mr. Kosor. NRS 116.31034(9)(a) is notarpprovision of law curtailing or prohibiting

the right to run for office. Rather, the statuterety states that candidates must “make a go
faith effort to disclose any financial, businesmfpssional or personal relationship or intereg
that would result or would appear to a reasonabieqnm to result in a potential conflict of
interest for the candidate if the candidate wered@lected to serve as a member of the
executive board.” NRS 116.31034. The statuteigesvno enforcement mechanism, definit
of what constitutes a “good faith effort,” or cogsence for failing to demonstrate such an
effort. Most importantly, the statute neither saps implies that failure to do so results in
ineligibility for candidacy.

Therefore, some ambiguities remain in NRS 116.3(®8a) as to how a candidate m

disclose potential conflicts, and what types otltisures would render a candidate ineligible.

Under binding precedent @ilbert v. Breithauptthis Court must resolve these ambiguities i
favor of Mr. Kosor’s eligibility. Otherwise, theH&CA would continue to abuse NRS 116.310
to wrongfully deprive the resident voters of Southighlands their right and authority to
exercise freedom of choice. Themeowners ahe SHCA, not the SHCA, should possess t
ultimate authority to decide which candidates deeted to the Board.

Here, SHCA's counterclaim does not specificallycatate the supposed “numerous
financial, business, professional or personal iaiahips or interest” that SHCA unilaterally
deemed a precluding conflict of interéstHowever, based on SHCA's allegations containeq
its letter to Mr. Kosor, it is anticipated that SA@ill argue eleven conflicts. Each of the
SHCA's allegations that Mr. Kosor failed to disaos potential conflict falls flat for at least of

of the following reasons: (1) Mr. Kosor did disaahe potential conflict in his candidacy for

37 See SHCA's Counterclaim at Y 26.
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and accompanying websitR) the alleged conflict does not, in fact, crehte opportunity for g
conflict of interest transaction or self- (3) the allegation is baseless and unaccompar

and/or (4) the purported potential conflict did eatst at the time Mr. Kosor
filed for candidacy.

To highlight the insufficiency of the SHCA's allaiions in its Letter, this section will
reproduce and respond to each purported conflittarorder in which they appear in the
Letter®:

(1) “That on November 16, 2017, you received a NoticExa@lusion which

informed you that you were no longer permittechat$outhern Highlands
Corporate Center.”

This allegation is baseless. First, the SHCA mtedino additional evidence or proof
that the Notice of Exclusion was based on anyilegite and/or reliable fact. Second, the
SHCA provided no evidence, justification, or cecation or other official documentation
supporting the position that a candidate is inbleggbased on his/her access to a contracted
vendor’s facilities. There is no foreseeable maroieMr. Kosor to reap any pecuniary intere
for himself or any other person with whom he ipiivity by not being able to access the
Southern Highlands Corporate CenfeFherefore, even if this unsubstantiated allegatiere
true, Mr. Kosor was under no obligation to discldsas it does not amount to a potential
conflict of interest.

Interestingly, though quite intentionally, Mr. Ka&blocked access to the Southern
Highlands Corporate Center commenced in 2017 +Hyéeae (5) yeardeforeMr. Kosor ran
for and was duly elected to the Board the firsetinThus, the SHCA could have brought this
when Mr. Kosor ran for the Board the first timet bid not do so. It was only when Mr. Kosg
appeared to be a threat to the SHCA's and the Eatla authority that the SHCA dug up
alleged “dirt,” using it as justification to prece Mr. Kosor from even showing up on the

ballot. The SHCA could not afford to risk it. dherry-picked how and when to intentionally

38t is clear from the language of the Letter ttet SBHCA's purpose of including each of these eldéy alleged
improprieties was to smear Mr. Kosor, not as jiestfon for their wrongful preclusion.

3% The Southern Highlands Corporate Center is Olyn\témagement Company’s Headquartedse Olympia
Companieshttps://www.olympiacompanies.corflast accessed Jan. 28, 2024)
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and, as shown herein, unjustifiably preclude Mrs&mfrom participating as a candidate in th
pending Board election.

Even assumingrguendo that the Notice of Exclusion was based on rediabl
information and facts, the SHCA did not provide aognizable argument as to how such a
Notice created a potential for Mr. Kosor to engagself-dealing. Thus, this purported

justification for precluding Mr. Kosor from appegi on the ballot utterly fails.

(2) “That on November 24, 2020, you filed a civil saffainst the Association,
) +

Mr. Kosor clearly disclosed this fact on his websgo the allegation he failed to
disclose this fact is false. Specifically, Mr. Ko's website, to which he provided a link in hig
Statement of Disclosure, explicitly states thalovember of 2020, he and another SHCA
homeowner “brought an action in a good faith efforbbtain a Court declaration that
Olympia’s control over the Association board haunieated as a matter of lawLitigation

Involving SHCA In Full DisclosureMike Kosor,www.mikekosor.com Mr. Kosor also stated

that he engaged in this litigation at his own pead@ost for the benefit of the community.
Finally, Mr. Kosor included the full citation foné case, unmistakably demonstrating a gooq
faith effort to be fully transparent about his bigtwith the SHCA and the Southern Hills
Declarantid.

Regardless, as noted above, a lawsuit is not tieeddi action which triggers the
concepts of conflict of interest or personal profRS Chapter 116 covers. A Director
committed to performing his fiduciary responsiloé# should be encouraged to use the lega
system to protect the homeowners. A Director sthook be forced to choose either to 1) run
sit on the Boarar 2) file suit to fulfill his/her fiduciary dutieslt would be absurd to believe

the Nevada Legislature would require such a choice.

(3) “That on January 23, 2023, the District Court issae Order requiring you
to pay the Association a judgment of $45,129.9@ase No. A-20-825485-

J ME—

Mr. Kosor also disclosed this information. Mr. Ko'sgublic website, to which he cite
in his Statement of Disclosures, admits that wihieecase was not decided on its merits,

“SHCA was awarded attorney feetd’ Therefore, Mr. Kosor demonstrated a good faithreffg

16 AA00138:
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to disclose this information to the SHCA and Sourheills voters. As noted above, this was
hardly a negotiated obligation—it was imposed lopart.

(4) “That Case No. A-20-825485-

Mr. Kosor disclosed this information. Mr. Kosor'algic website -- which he clearly
included in his Statement of Disclosures -- st#tas he filed a Notice of Appeal in Case No.

20-825485-C. Mr. Kosor disclosed this informatinrgood faith.

(5) “That while you were a member of the Board, yowuabled your fiduciary
duty by attempting to settle the judgment the Asgamn had against you by
*

Mr. Kosor has always denied and continues to deegéd allegations. Importantly, the
SHCA provided zero evidence to substantiate itsrclaAs with the allegations discussed abg
(and below), the SHCA simply seeks to create “pm€rconflicts of interest using baseless
allegations. Without more, the SHCA's allegatiands even a modicum of independent
substantiation, and it cannot be considered a balgis to preclude Mr. Kosor from

participating in the election.

(6) “That on May 16, 2023, the Board issued a noticiofating Hearing
Determination Letter, in which the Board determirteat your service and
the fact that you stood to profit or be compenséimah your outstanding
litigation against the Association, which were raedtbefore the Board, ma
you ineligible to serve on the Board pursuant tcSNR 6.31034, and you
were thereafter removed from your position on tlhard by operation of

This allegation is another bad-faith interpretatidMr. Kosor’s Statement of
Disclosure and his specifically referenced websida his website, Mr. Kosor stated that in
May of 2023, he was removed as a director by ther@d_itigation Involving SHCA In Full

Disclosure Mike Kosor,www.mikekosor.com/full-disclosureCrucially, as explained

previously in this Motion, the Board’s removal pesses violated the NRS procedure for Bo
Member removal as well as Mr. Kosor’s due procegss. Now, the SHCA seeks to wield itg
improper removal of Mr. Kosor as a weapon to prévem for running for office again.
Accepting this tactic as valid would incentivizectigant-controlled HOA boards to intimidate
and suppress board members -- as the SHCA hashéome- by threatening to remove (or

actually removing) any dissidents and then dedgifwse dissidents incurably ineligible for

17 AA00138:
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candidacy because they were previously removed.i§ta flagrant abuse of authority and
blatantly discards the democratic process of belctions in this State.

Further, this allegation fails to demonstrate how Kbsor could position himself for
self-dealing or gain a pecuniary benefit for hirhselany other person with whom he is in
privity. The SHCA has yet to cognizably articulatv owing attorneys’ fees to the SHCA
earns Mr. Kosoany profit or personally benefits him esmyway. Therefore, even though Mr.
Kosor did indeed disclose his illegal removal os1\website, he was under no legal obligatio

do so.

(7) “That on November 8, 2023, you filed a Motion faglRef from Judgments i
which you argued that you should not be obligatepay the $45,129.94
Judgment entered against you for the attorneys’ &€l litigation costs that
the Association incurred . . . ."

First, Mr. Kosor would not have been able to diselthis information because the
events had not happened yet. Mr. Kosor submitie€andidacy Form on October 26, 2023
and filed this Motion for Relief twelve days aftee Candidacy Form was due. Second, the
SHCA's argument that Mr. Kosor stands to gain diph@m his obligation to pay attorney’s
fees does not survive even the barest legal ondhchallenge. Therefore, even if Mr. Kosor
possessed knowledge of this Motion before he subditis Candidacy Form, he was under

obligation to disclose it.

(8) “That on November 8, 2023, you sent a letter toAbsociation demanding
that the association participate in a mediatiorceomng your claims agains

First, Mr. Kosor would not have been able to diselthis information because, at the
time he submitted his application and Statemeiiisélosures, he had not yet sent the letter,
seeking alternative dispute resolution as requigetiRS 38. That is, Mr. Kosor submitted hi
Candidacy Form on October 26, 2023, and sent tter keferenced above twelve days later.

Second, the SHCA fails to assert how a demanch®BHCA to participate in a
statutorily mandated mediation would result in Klosor’s ability to self-deal or gain a

pecuniary interest for himself or any other peradth whom he is in privity® Therefore, even

40 Under NRS 38.310(1), no civil action based upctaan relating to the interpretation, applicatiareaforcement
of any covenants, conditions, or restrictions aggtlle to residential properly or any bylaws, rutastegulations
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if Mr. Kosor possessed knowledge of the refereriettdr before he submitted his Candidacyj
Form, he was under no obligation to disclose itesisuch does not create a conflict of intere
(9) That on November 13, 2023, you filed a second lavesiainst the

Association, Case No. A-23-881474-W, in which yealsspecial damages
* +

First, Mr. Kosor would not have been able to diselthis information because it had |
happened yet. Mr. Kosor submitted his CandidacyrFam October 26, 2023, and Novembet
13, 2023 -- the date he filed the lawsuit -- ocedrover two weekafter that date.

Second, Mr. Kosor has since updated his websitgctode information about this
lawsuit* The website includes the full case citation, kmkk to the full text of Mr. Kosor’s
Complaint (which states outright that Mr. Kosortlas plaintiff, seeks declaratory and
injunctive relief and attorney’s fees), his Motifar Temporary Restraining Order and
Preliminary Injunction, and the SHCA's Oppositianhis Motion. Such transparency
demonstrates Mr. Kosor’s dedication to empowewtiters with relevant information that
allows them to carefully assess the probabilitg ebnflict of interest arising if they were to
elect Mr. Kosor to the Board.

(10)“That on August 15, 2023, the Nevada Real Estatson filed a

Complaint for Disciplinary Action against you, irhigh you were accused
of” violating NRS 116.3103 through 116.405.

This allegation fails to demonstrate an actual lecindf interest. The act of NRED filing a

Complaint does not, in itself, create a conflictraérest. What is more, the SHCA provided

supporting argument, indeed there is none, to diaviKkosor or another person with whom hee

is in privity could financially gain from the exetce of a Complaint from the NRED.
Additionally, the NRED has not substantiated, rukadn, or adjudicated any of the allegatio
in the Complaint. Thus, this information does awtount to a potential or an actual conflict ¢

interest. Mr. Kosor was therefore under no oblgatio disclose it.

adopted by an association may be commenced in @y inn this State unless the actino has been dtéurio
mediation.

41 gee Litigation Involving SHCA In Full Disclosutdike Kosor,www.mikekosor.com/full-disclosure

not
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(11)“That the Association’s Directors & Officers Insace carrier will not
extend insurance coverage to any claims basedismapout of, or in any
way involving, directly or indirectly, claims based, arising out of, or in
any way involving, directly or indirectly, claimsade by you, including, bd
not limited to, claims by you against the Associatand claims against yo
in your capacity as a board memb&.”

First, in making this allegation, the SHCA willfulvithholds the critical force behind

any purported lack of coverage: the ordason Mr. Kosor may lack coverage for any claim
the future is that th8HCAspecifically excluded Mr. Kosor from the policy ihhe served as
an elected Director in 2028. The SHCA has failed to assert how Mr. Kosor of parson with
whom he is in privity stands to benefit from theme of SHCA's contractual relationship with
its insurance carrier. This argument is nonsensicdlimprobable. Not only is Mr. Kosor

currently receiving defense coverage for the instémm from the SHCA insurance policy, b
SHCA cannot show Mr. Kosor actually breached theus¢ because he was not allowed to b
board member or even a candidate. Because tlisnation, if true, does not rise to an actu

or potential conflict of interest, Mr. Kosor wasdar no legal obligation to disclose it.

2. SHCA will not be able to show that Mr. Kosor “staado gain personal
profit under NRS 116.31034(10)(a)(2) because he hasontract for
profit related to “financing, goods, or services tbe association.”

There is no Nevada caselaw interpreting NRS 11848(0M)(a)(2). Nevertheless,
because NRS 116.31034(10)(a)(2) is a legislatisgiction on election candidacy, the Court
must construe it strictly and not extend its aggilam to cases not clearly within its scofee
Gilbert v. Breithaupt104 P.2d 183, 184 (Nev. 1940). Further, thigttsliould construe a
statute so it does not create constitutional infymState v. Glusmar®8 Nev. 412, 419, 651
P.2d 639, 644 (1982) (recognizing the long-heldegainprinciple “that statutes should be
construed, if reasonably possible, so as to baimbny with the constitution.”). Vague statut|
are constitutionally infirm.See In re Discipline of Schaef@l7 Nev. 496, 511, 25 P.3d 191,
201, opinion modified on denial of reh'g, 31 P.B& 8Ne# .// ( see also Connally v. Gen.
Const. Ca.269 U.S. 385, 46 S. Ct. 126, 70 L. Ed. 322 (1926)

42 The following arguments may also be applied to 8dthird cause of action against Mr. Kosor und&@MN
116.31034(13) claiming Mr. Kosor has affirmativéiseached the statute by merely being supposedhsurable.
43 Mr. Kosor is receiving defense coverage for thgant claim from the SHCA insurance policy.
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In the instant case, as seen by the legislatieminNRS 116.31034 contemplates only
conflict of interest arising from a contractualdardst. SeeA.J. v. Eighth Jud. Dist. Ct. in & for
Cnty. of Clark 133 Nev. 202, 20607, 394 P.3d 1209, 1213 (2Qa@)ingNat'| R.R. Passengsg
Corp. v. Nat'l Ass'n of R.R. Passengd&®4 U.S. 453, 458, 94 S.Ct. 690, 38 L.Ed.2d G454)
(“[E]ven the most basic general principles of staty construction must yield to clear contra
evidence of legislative intent.”). Statutory intexfation necessarily begins with consideratio
of the legislative history to uncover any indicasoof legislative intenid. The Legislature's
intent is determined by evaluating the legislatiaory and construing the statute in a manr
that conforms to reason and public polidgreat Basin Water Network v. TayJdr26 Nev. 187,
196, 234 P.3d 912, 918 (2010).

Regarding NRS 116.31034, Assemblyman Anderson imqula

| am having trouble understanding what “standsam’gmeans|
understand that if someone stands to gain any peedgrofit or
compensation of any kind from a matter before th&eeutive
board, that means there must have been some sarbafract.l do
not know how else you could determine if someoaedd to gain
anything. | wanted to put that on the recoedarding intent**

This stated scope also comports with other priesijlf statutory construction in the context
NRS 116.31024. Ultimately, the Nevada Legislatuléeal the particular language of NRS
116.31034(10)(a)(2) in 2015 to protect against exnleenent by HOA board membéfrs.
Indeed, the Nevada Real Estate Division (“NRED’marted the bill to foster greater and
broader representation on HOA boards. Joseph Dé8keninistrator, Real Estate Division,

Department of Business and Industry) testified:

From the Division's perspective, the purpose ofetected HOA
board is to effectively and fairly represent unitrer members of
the HOA. Stacking a board to gain control of it skews that
adequate representation of member unit owners andan lead to
fraud or misconduct in regard to HOA funds and theobligations

or authority of the board. To the extent that this bill is a step toward
addressing those issues, the Division supports 5/B.with the
amendments proposed. 46.”

44 Senate Committee Minutes, May 13, 2015 (all emistedded), attached hereto as Exhibit 12.

45 SeeTestimony of Senator Hammond, within Senate ConemiMlinutes, Feb. 24, 2015, p. 04, attached heset|
Exhibit 13.

46 Exhibit 13, at p. 6.
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The SHCA's reliance on and interpretation of NR$.31034 to reduce adequate representg
of the SHCA homeowners and bar Mr. Kosor from ragrfor reelection is misplaced. As
such, this Motion should be granted.

Furthermore, SHCA's claim against Mr. Kosor hdsva probability of success becaus

“personal profit” means “financing, goods, or seesd provided” to the HOA and not attorney

tion

fees. Interestingly, the rules regarding non-prarporations preclude self-dealing transactions

with another entity. According to NRS 116.3103¢(bhgmbers of the Executive Board of a
homeowner’s association are subject to the cordfiterest rules governing officers and
directors of Nevada nonprofit corporations. Howewersuch rule governing nonprofit officef
or directors exist in the Nevada Revised StatiBesNRS 82 (excluding specific rules
governing conflict of interest matters for officensd directors of nonprofit corporations).

In the absence of such rules within the Nevada $eevbtatutes, several other
persuasive sources shed light on what constitutesmict of interest for HOA board member,
The Revised Model Nonprofit Corporation Act (RMNCAQr example, is a uniform act drafts
by an American Bar association committee and fagnaopted in 1987. Lizabeth A. Moody,
The Who, What, and How of the Revised Model Noih@ofporation Act 16 N. Ky. L. Rev.
251 (1989). The RMNCA requires corporation appraivaldirector participates in a “conflict
of interest transaction.” Revised Model Nonprofdr@oration Act, 8 8.31(a). A conflict of
interest transaction is “a transaction with thepooation in which a director of the corporatiof
has a direct or indirect interestd. A director has an indirect interest, for the pwg®of a
conflict of interest transaction, if “(1) anothaertigy in which the director has a material interg
or in which the director is a general partner pagty to the transaction or (2) another entity g
which the director is a director, officer, or treistis a party to the transactioifd’at § 8.31(d).

Under the RMNCA, a conflict of interest transactrequires an actual transaction by
the nonprofit corporation in which a director haancial interest. While the RMNCA does
not provide a definition for a “transaction,” thebstantively similar Model Business
Corporation Act defines a transaction as “negairegior a consensual bilateral arrangement

between” two parties: therefore, a transactiorotsanunilateral action, but rather “a deal.”
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Mueller v. Zimmerl124 P.3d 340, 357 (Wy. 2005) (internal citationsitted). InMueller v.
Zimmer the Supreme Court of Wyoming held that reimbuessinof a nonprofit director’s
expenses was not a “transaction” for the purposdsedRMNCA because there was no “deal
act or agreementltl. While reimbursement does involve an exchange afeypdetween
parties, it lacks the bilateral negotiation reqdite be a transaction under the RMNGS®e id
At 358.

This provision of the RMNCA exists to protect thenprofit corporation from unfair
dealing by directordMueller, 124 P.3d at 357. Another doctrine seeking togmtatonprofit
corporations from unfair dealing is the Duty of ladty. The Duty of Loyalty “forbids many
self-dealing contracts and transactions.” ThomasHazen & Lisa Loven HazeRunctilios
and Nonprofit Corporate Governance—A Comprehensbak at Nonprofit Directors’

Fiduciary Duties 14 U. Penn. J. of Business L. 347, 380 (2012}ddithe Restatement of

Charitable Nonprofit Organizations Law, the duty@falty requires a fiduciary of a charity tg

“address reasonably situations that involve themadl for self-dealing in which the interests
a fiduciary or related person may conflict with theerests of the charity.” Restatement of th
Law, Charitable Nonprofit Orgs. §2.02 (2021).

Ultimately, Mr. Kosor has no contract with the SHChdeed, the SHCA has not
provided, or even alleged, that Mr. Kosor has amghontract. The SHCA likewise has not
shown or even alleged that Mr. Kosor will obtairy @mofit “for providing financing, goods or
services to the association,” which would be rezplifior there to be a conflict of interest with
the meaning of NRS 116.3103eeNRS 116.31187 and 116.3103. In short, the SHCA
provides no evidence or allegation of a “conflitirderest transaction” between Mr. Kosor a

the SHCA.

The only stated basis for excluding Mr. Kosor atierpand/or existing lawsuits between

Mr. Kosor and SHCA. These lawsuits do not con&itucontract with the SHCA. Neither do

they provide financing, goods, or services to thkCB. Further, a lawsuit is not a bilateral
negotiation. Lawsuits are a method of resolvingfletinA lawsuit reaching judgment
establishes a resolution by judgment or decreebyoiegotiation. The basis for the SHCA's

claim that Mr. Kosor is ineligible to appear asaadidate on the Board election ballot—nam
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that he supposedly “stands to gain personal peéiittterly fails under any substantive analys

of the facts or the law. As such, SHCA does noehaprobability of success on the merits of

this claim.

V. CONCLUSION

Mr. Kosor sought to run for a Director positiontihe SHCA. SCHA exceeded its
authority in unilaterally declaring Mr. Kosor wateligible to run based on its claim Mr. Kosd
did not make a good faith disclosure of potentaifticts. Yet NRS Chapter 116 does not gi
SHCA the power to make that subjective determimatiBy excluding Mr. Kosor from the
ballot, SHCA did not distribute Mr. Kosor’s campaimaterials — which were critical of SHC
and the Declarant -- to homeowners.

After barring Mr. Kosor from running for a Directposition, SCHA brought
counterclaims against Mr. Kosor for the mere agutfmitting an application to run for a
Director position. Despite not alleging it sufférany actual damages, SHCA nevertheless
seekgunitive damages against Mr. Kosor — in addition to attomfaes. SHCAs NRS
116.4117 counterclaims constitute a classic SLA®RBra— seeking to punish a homeowner
into silence for even daring to run for a quasidmuposition. By doing so, SHCA seeks to
deter any homeowners from daring to challenge thénfuture.

Mr. Kosor therefore respectfully request that thaurt grant his Special Anti-SLAPP
Motion to Dismiss SHCA's Counterclaim, pursuaniNevada’s anti-SLAPP statutes, and
dismiss SHCA's counterclaim against Mr. Kosor witlejudice, as such relief is specifically
warranted and required pursuant to Nevada Anti-S feRv.

DATED this F'day of July, 2024.

HUTCHISON & STEFFEN, PLLC

/s/ Piers R. Tueller

Robert E. Werbicky(6166)
Ariel C. Johnson (13357)
Piers. R. Tueller (14633)

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that | am an emgp®of Hutchison & Steffen, PLLC
and that on thissiday of July, 2024, | caused the above and foregdiocuments entitled
COUNTERDEFENDANT'S SPECIAL ANTI-SLAPP MOTION TO DIS MISS
COUNTERCLAIMANT’'S COUNTERCLAIMS PURSUANT TO NRS 41. 637to be served
through the Court's mandatory electronic servictesy, per EDCR 8.02, upon the following:

ALL PARTIES ON THE E-SERVICE LIST

/sl Kaylee Conradi
An employee of Hutchison & Steffen, PLLC
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DECL
Robert E. Werbicky (6166)

Ariel C. Johnson (13357)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone:  (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com
ajohnson@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada reside CaseNo.: A-23-88147+W
Dept. No.: 31
Plaintiff,

VS.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS ARMSTRON:!
an individual; RICK REXIUS, an individual;
MARC LIEBERMAN, an individual;

Defendants.

DECLARATION OF PLAINTIFF/COUNTERDEFENDANT MICHAEL KOSOR, JR.,

IN SUPPORT OF SPECIAL MOTION TO DISMISS

I, Michael Kosor, upon my personal knowledge, unless based on knowledge and b
stated below, declare under penalty of perjury under the laws of the State of Nevada, {

following is true and correct:

1. | am a retired United States Air Force Colonel and former CEO of a hospital.

2. | live in the Southern Highlands community in Las Vegas, Nevada, which ig
of the Southern Highlands Community Association (“SHCA”").
3. The CC&Rs list the declarant of the Southern Highlands Community Assoc

as Southern Highlands Development Corporation (the “Declarant”).
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4, The Declarant appoints three of the five Directors on the Southern SHCA
of Directors.

5. On December 17, 2021, | became one of two Board members elected
homeowners to the Board.

6. The Declarant controlled SHCA Board improperly removed me from my elg
position as Director in May 2023.

7. In October 2023, | timely submitted to the SHCA Board my application to ap
as a candidate on the then-upcoming Board election ballot.

8. In the application or on a website disclosed in the application | disclosed W
considered in good faith to be all potential conflicts of interest with the SHCA.

9. On December 21, 2023, the SHCA Board sent me a letter stating that
ineligible to run for the Board and precluded me from appearing on the ballot.

10.  On or around January 30, 2024, the SHCA Board sent out election ballots|

SHCA homeowners, and my name did not appear on the ballot.

DATED this %day of July, 2024.

/s/ Michael Kosor, Jr.

Michael Kosor, Jr.
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e About Me Mare
h 4

Do you trust your HOA?

Next SHCA Board meeting My Election Application

As a minority Director (one of only two elected members)
this is my assessment of our community's governance*

Michael "Mike" Kosor

A UNIQUELY QUALIFIED DIRECTOR
for the
Southern Highlands Community

Association
(SHCA) Board of Directors

OWNERS HAVE BEEN DISENFRANCHISED. Read more here. How can we as Americans not think
this is wrong? Everyone wants to live in neighborhoods were the consent of the governed
matters. To this end, SHCA owners must demand their rights. | ask for your support in this effort.
VOTE in our community's election.

We should not trust or have confidence in the SHCA board. | am working to change this
unfortunate assessment. But, | need your help.

Our community is recognized as one of the finest in Las Vegas. Below are my objectives to make it
better. They should also serve as reasons for concern.

After more than two decades owners still do not have exclusive control of their community. |
believe this is wrong and do not find SHCA and its developer's claims in retaining control
creditable. | question the legitimacy of the board. Read why here. Unnecessary litigation has
resulted and is costing owners. More can be found here.
In a May 16, 2023 letter the SHCA Board unilaterally "deemed nullified" my election as your
representative. Nevada law and our CC&Rs provide the only route to remove an elected
director is a recall. More can be found here.
Security and public safety needs to improve- but not through owners simply paying more. If
not aggressively addressed owner quality of life will be diminished as ever increasing news
coverage like this story impact our home values.
As one of only two elected directors on the board, | was:

o removed as your elected representative- my directorship was vacated

o wrongly denied access to Association records.

o denied responses to my financial and operational inquires.

o rejected staff orientations related to security and compliance.

o the subject of retaliation.

o in the latest chapter, the target of an unlawful and costly administrative action that was of

no avail. But it clearly had a chilling effect.

Our assessments should be lower with improved quality. Assessment Alert
SHCA ownership and operations of "public" parks expose owners to unnecessary liability and
excessive costs. This needs to end.

AA00139¢
0199



« I do not believe owners are well served having both the Board and manager controlled by
Olympia- an entity with competing interests. For example:

o No bid contracting with major vendors is inappropriate - especially for our community
management, wholly owned by the developer.

o Refusal of the board to use an "independent reviewer" to conduct board elections while
the developer attempts to influence board elections.

o The board's failure to keep owners adequately informed. Owner apathy by design?

o Incestuous relationship are vulnerable to abuse - for example: spending almost $7,000 (not
counting decorations) for a Christmas tree placed on the private property of Olympia.

« | strongly believe in the value of relevant and timely communications with owners. We must do
better. Where information is lacking, rumors often fill the gap.

o Make the community's website more owner friendly and relevant.

o End the board's refusal to resume in person meetings (while retaining virtual attendance).

o End board "secret” deliberations.

» We need to use of our community's significant political voice to engage with local elected
officials on development issues and legislation adverse to HOA owners. When owners lack a
real voice, proposals advanced by special interests win. Some examples:

o The turf conversion mandate costing HOA owners millions and advanced so Las Vegas
can continue to grow despite now acknowledged it will not saving the water needed? (read
the ProPublica article)

o Our County Commission has the power to retract LVWWD's Excessive (water) Usage
Charges. While we as a community have a responsibility to be good stewards of our water
expanding the Government's tax base appears the misguided objective of this effort.

o County Commissioners are systematically underfunding public infrastructure. We are
being encircled by high density development while the public safety and parks/green
spaces required go grossly underfunded (read the Nevada Current article).

o The outsized influence of special interests are running counter to our
community’s interests.

o Failure of the County and Olympia to provide the amenities originally promised

for our Sports Park are not being addressed. (Read more here) (News3 story here)
« Owners should not fear getting SLAPP-ed and silenced for getting involved.
« Owner's seeking a board position should not have their on line presence, backgrogmd_znd

i . L . 06, 2018 News 3 CC
domestic relationships investigated and reported to the Board. ammission mig inferview on

« End a developer's ability to change our CC&Rs without owner's consent. ports Park continual delays

Lacking transparency and electoral accountability, when the time comes SHCA owners and those
that govern our community disagree on the direction of our community, owners will have little
recourse.

Bottom-line: Owners need to get involved. Become knowledgeable and make your voice heard.
Waiting until your personal interests are specifically threatened may be too late.
ASelectina a blue underlined word above or anv underlined section on this web site will provide additional information to owners.)

* As of 10/29/23. The opinions expressed here and throughout this web site are my assessment. They are not necessarily
shared by SHCA directors. They are not the collective position of the SHCA Board, nor that of the developer.

If any reader knows of inaccurate or conflicting information/facts provided anywhere on this site, please contact me on the form
provided at the bottom of this page. Also, if you hold alternate opinions you wish shared on this site or wish to share with me
please contact me.

Despite my landmark Nevada Supreme Court ruling_defeating Olympia‘s attack on free
speech, HOA owners speaking out remain at peril- this needs to change

More owner information below
My SHCA board application
Who's running your HOA? (a Nevada Current article)

Not the HOA rules | agreed to (Open Op-ed)

My responses to Olympia's letters to homeowners:

0200



2021 letter
2020 letter

Owner voting rights - why so personally important?

Bill (SB417) designed to chill homeowner criticism of HOAS (a Nevada Current article)

Nevada AG argues the earth is flat (my op ed)

Remedies to improve HOA owner value and experience

Nevada HOA laws at odds with governance "By the People"(a Nevada Voice article)
Transparency is the key

Director Fiduciary Duties

* | am not an attorney. My comments and those made by others in the links provided on this web site should not be considered legal advice.
They are my opinions or opinion of the authors noted, developed from researching and fighting for SHCA owners and Nevada HOA owner
rights for years. They are not the collective position of the SHCA Board, nor that of its developer. All court filings appearing on this website
are intended to make it easy for readers to obtain legitimate information.

My Pledge To You
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Re: election results

From: Rick D. Rexius (rrexius@olympiacompanies.com)
To: mkosor@aol.com

Date: Friday, December 17, 2021 at 02:52 PM PST

| will do my best to help on this.

Sent from my iPhone

On Dec 17, 2021, at 2:22 PM, Michael Kosor <mkosor@aol.com> wrote:

Rick
Thanks. Just heard from Sara.
Yes- very close.

| hope we are able to get past the many, but | believe narrowly focused, issues we face. We must if this great
community we both love is to move forward - as it must.

| also hope/ask if you can be instrumental in bridging the divide between Mr. Goett and I. Not a small lift to be
sure.

Cheers

Mike

From: Rick D. Rexius <rrexius@olympiacompanies.com>

To: Michael Kosor <mkosor@aol.com>

Sent: Fri, Dec 17, 2021 1:52 pm

Subject: Re: election results

| check it out and that is correct Michael. Good job. It couldn’t have been any closer. Wow

Sent from my iPhone

On Dec 17, 2021, at 1:02 PM, Michael Kosor <mkosor@aol.com> wrote:

Rick
At 11 | sent the email to Sara. At 12.50 | received an auto response that she is out until next year.

| just called the association to confirm the election results. After a few seconds the person responded telling me
"the results have not been released... and may not be available until after Christmas".

What is going on?

Can you confirm the results | heard on Zoom?

0204
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Mike

From: Michael Kosor <mkosor@aol.com>

To: sgilliam@olympiacompanies.com <sgilliam@olympiacompanies.com>
Cc: mschulman@wrslawyers.com <mschulman@wrslawyers.com>

Sent: Fri, Dec 17, 2021 11:14 am

Subject: election results

Sara

| write to confirm what | heard on Zoom today.
Election results were

Mike Kosor 342

Jeff Roberts 110

Angie Williams 340

Mike

CAUTION: This email originated from outside of Olympia Companies & Olympia Management Services. Do not
click links or open attachments unless you recognize the sender and know the content is safe.

CAUTION: This email originated from outside of Olympia Companies & Olympia Management Services. Do not click
links or open attachments unless you recognize the sender and know the content is safe.
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NOTICE
OF

SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION

BOARD OF DIRECTORS MEETING
Thursday, November 17, 2005.

Southern Highlands Preparatory School
11500 Southern Highlands Parkway, Las Vegas, NV 89141

EXECUTIVE SESSION - 5:00 P.M.

As required by Nevada law, the Board shall meet in Executive Session (which is NOT open to the General Membership of the

Association), to hold hearings and discussions relating to alleged violations of the Governing Documents. Under Nevada law, a

Member who is alleged to have committed the specific violation may attend his or her hearing and may testify concerning the
alleged violation, but may be excluded by the Board from any other portion of the hearing, including. without limitation, the
deliberations of the Board.

II.
II.

VI.

1
II.
II.
IV.
V.
VI
VIL

VIL

CALL TO ORDER
ESTABLISHMENT OF QUORUM
APPROVAL OF MINUTES - October 18, 2005

VIOLATIONS
DELINQUENCIES
LITIGATION
ADJOURNMENT
* ok %
REGULAR SESSION

TO IMMEDIATELY FOLLOW THE ANNUAL MEETING

CALL TO ORDER

HOMEOWNER OPEN FORUM

APPROVAL OF MINUTES - October 18, 2005
TREASURER’S REPORT — September 2005
OLD BUSINESS

A. Resolution to increase the Southern Highlands Community Association Board of

Directors from three members to five members.
NEW BUSINESS
A. Election of Officers
ADJOURNMENT

%

In accordance with Nevada law, notification is hereby provided that each member has the right 1o: (a)
have a copy of the minutes or a summary of the minutes of the meeting distributed to the Member upon
request and upon the Member's payment 10 the Association of the Association Manager's charge for making
the copies and distribution; and (b) speak to the Board, unless the Board is meeting in Executive Session,
subject to such time limitations as may be imposed by the Board,

*® * *®

0230



Angela Rock

‘'om: Nancy Weiner <NWeiner@TerraWest.com>
Sent: Monday, October 17, 2005 1:42 PM
To: Angela Rock
Subject: RE: This weeks meeting
Attachments: 10.18.05 BOD Meeting.doc

The board increase is on the agenda. ’
| just received an amendment to the CC&R's from Brett increasing the units for SH to 10,400 — he wants me to mail it this
week

I have inserted the agenda for-tomorrow night

From: Angela Rock [mailto:arock@nevadafirm.com]
Seint: Monday, October 17, 2005 12:35 PM

To: Nancy Weiner

Subject: RE: This weeks meeting

Nancy:

My understanding was that we were not amending the R&R as many of the communities still have to abide by all of the
Hles. Instead we were adopting a policy and procedure for handling the passage of SB 325. This isn’t to say that we
inouldn’t consider an amendment to the R&R’s, but | thought that we were steering clear of that for now.

Also, are we adopting the Board member increase resolution? Has that been discussed?

Angela K Rock, Esq.

Santoro, Driggs, Walch,
Kearney, Johnson & Thompson

400 S. Fourth St., Third Fl.

Las Vegas, NV 89101

From: Nancy Weiner [mailto:NWeiner@TerraWest.com]
Sent: Monday, October 17, 2005 1:27 PM

To: Angela Rock

Subject: FW: This weeks meeting

Is it your understanding that we are amending the R&R’s in addition to the Resolution?
From: Douglas W. Hensley [mailto:dhensley@olympiacompanies.com]

Sent: Monday, October 17, 2005 11:37 AM

To: Nancy Weiner

Cc: Ana McBeath

“-bject: RE: This weeks meeting

I think we are amending the R&R's. | will have a copy sent over to you.
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MINUTES OF THE MEETING
OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Seventy -Eighth Session
May 13, 2015

The Committee on Judiciary was called to order by Chairman Ira Hansen at
9 a.m. on Wednesday, May 13, 2015, in Room 3138 of the Legislative Building,
401 South Carson Street, Carson City, Nevada. The meeting was
videoconferenced to Room 4406 of the Grant Sawyer State Office Building,
555 East Washington Avenue, Las Vegas, Nevada. Copies of the minutes,
including the Agenda ( Exhibit A), the Attendance Roster ( Exhibit B), and other
substantive exhibits, are available and on file in the Research Library of the
Legislative Counsel Bureau and on the Nevada Legislature’s website at
www.leg.state.nv.us/App/NELIS/REL/78th2015. In addition, copies of the
audio or video of the meeting may be purchased, for personal use only,
through the Legislative Counsel Bureau's Publications Office (email:
publications@lIcb.state.nv.us; telephone: 775 -684 -6835).

COMMITTEE MEMBERS PRESENT

Assemblyman Ira Hansen, Chairman
Assemblyman Erven T. Nelson, Vice Chairman
Assemblyman Elliot T. And erson
Assemblyman Nelson Araujo
Assemblywoman Olivia Diaz
Assemblywoman Michele Fiore
Assemblyman David M. Gardner
Assemblyman Brent A. Jones
Assemblyman James Ohrenschall
Assemblyman P.K. O'Neill
Assemblywoman Victoria Seaman
Assemblyman Tyrone Thompson
Assemblyman Glenn E. Trowbridge

COMMITTEE MEMBERS ABSENT:

None

GUEST LEGISLATORS PRESENT

None

Minutes ID: 1134

*CM1134~*



Assembly Committee on Judiciary
May 13, 2015
Page 2

STAFF MEMBERS PRESENT

Diane Thornton, Committee Policy Analyst
Brad Wilkinson, Committee Counsel
Nancy Davis, Committee Secretary

Jamie Tierney, Committee Assistant

OTHERS PRESENT

None

Chairman Hansen:
[Roll was taken. Committee rules and protocol were reviewed.] We are not
going to hear Senate Bill 17 (1st Reprint) or Senate Bill 138 (1st Reprint) today.

Senate Bill 17 (1st Reprint) : Authorizes a deputy director of the Department of
Corrections to accept part -time employment as an instructor at an
institution of higher education. (BDR 16 -339)

Senate Bill 138 (1st Reprint) : Revises provisions governing the forfeiture of
property. (BDR 14 -222)

We will start the work session with Senate Bill 39 (1st Reprint)

Senate Bill 39 (1st Reprint) : Revises provisions relating to business
associations. (BDR 7-450)

Diane Thornton, Committee Policy Analyst:

Senate Bill 39 (1st Reprint) was heard in this Committee on May 6, 2015, on
behalf of the Secretary of State. The bill requires that a state business license
contain a business identification number assigned by the Secretary of State and
that the Secretary of State assign an identif ication number, in certain instances.
[Continued to read from work session document ( Exhibit C).]

Chairman Hansen:
| will entertain a motion.



Assembly Committee on Judiciary
May 13, 2015
Page 3

ASSEMBLYMAN THOMPSON MADE A MOTION TO DO PASS
SENATE BILL 39 (1ST REPRINT).

ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYWOMAN FIORE WAS ABSENT
FOR THE VOTE.)

| will assign the floor statement to Assemblyman Ohrenschall. Next we will
hear Senate Bill 54 (1st Reprint) .

Senate Bill 54 (1st Reprint) : Revises provisions governing the commitment and
release of incompetent criminal defendants . (BDR 14-334)

Diane Thornton, Committee Policy Analyst:

This bill was sponsored by the Committee on Judiciary on behalf of the
Division of Public and Behavioral Health, Department of Health and
Human Services, and was heard in this Committee on April 2 9, 2015. The bill
provides that for all category A felonies, except for murder or sexual assault,
and for certain category B felonies, if a comprehensive risk assessment
conducted by the Division of Public and Behavioral Health indicates that the
offender does not require the level of security provided by a forensic facility,
a prosecuting attorney's request for a hearing on whether the offender should
be committed to the custody of the Division must be dismissed. The bill also
removes the requirement tha t a court find by clear and convincing evidence that
a person no longer has a mental disorder to be eligible for discharge from
conditional release. [Work session document ( Exhibit D).]

Chairman Hansen:
| will entertain a motion.

ASSEMBLYWOMAN SEAMAN MADE A MOTION TO DO PASS
SENATE BILL 54 (1ST REPRINT).

ASSEMBLYMAN TROWBRIDGE SECONDED THE MOTION.

Assemblyman Gardner:

| will be voting this out of Committee, but | want to reserve my right to change
my vote on the floor. | have some concerns with taking away the authority of
the court.

Chairman Hansen:
Is there any further discussion? [There was none.]
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May 13, 2015
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THE MOTION PASSED. (ASSEMBLYWOMAN FIORE WAS ABSENT
FOR THE VOTE.)

| will assign the floor statement to Assemblywoman Diaz. Next we will hear
Senate Bill 129 (1st Reprint) .

Senate Bill 129 (1st Reprint) : Limits civil liability of certain persons for injuries or
death resulting from certain equine activities. (BDR  3-611)

Diane Thornton, Committee Policy Analyst:

This bill is sponsored by Senator Goicoechea and Assemblyman Elliso n, and was
heard in this Committee on April 24, 2015. The bill provides immunity from

civil liability to a sponsor, veterinarian, equine professional, or any other person
for the injury or death of a participant resulting from risks inherent in certain
equine activities. The bill also specifies both the behavior necessary on the part

of the participant in an equine activity and instances in which a sponsor or other
equine professional is not immune from civil liability, including if a person fails to

act responsibly while conducting an equine activity or maintaining an equine.
[Work session document ( Exhibit E).]

Chairman Hansen:
| will entertain a motion.

ASSEMBLYMAN JONES MADE A MOTION TO DO PASS
SENATEBILL 129 (1ST REPRINT)

ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYWOMAN FIORE WAS ABSENT
FOR THE VOTE.)

| will assign the floor statement to Assemblyman Jones. Next we will hear
Senate Bill 174 (1st Reprint) .

Senate Bill 174 (1st Reprint) : Revises provisions governing eligibility to be a
member of the executive board or an officer of a unit -owners'
association. (BDR 10-617)

Diane Thornton, Committee Policy Analyst:

Senate Bill 174 (1st Reprint) is sponsored by Senator Hammond and was heard
in this Committee on April 28, 2015. The bill excludes a person, other than one
appointed by a declarant, from being a member of the executive board of
a unit-owners' association if the person resides with, is married to, is




Assembly Committee on Judiciary
May 13, 2015
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a domestic partner of, or is related within the third degr  ee of consanguinity to
a board member. [Continued to read from work session document (  Exhibit F).]
There is an amendment to the bill that Senator Hammond has proposed.
The amendment makes changes to the membership of the executive board that
are similar to the provision in Assembly Bill 238 . There is a mock -up
amendment included with the work session document. Section 1, subsection 9
adds the word "candidate ," and section 1, subsection 11 adds the qualifications

for who is eligible. Subsection 12 provides for who is not eligible to be

a candidate or member of the executive board.

Chairman Hansen:
| will entertain a motion on S.B. 174 (R1)

ASSEMBLYWOMAN SEAMAN MOVED TO AMEND AND DO PASS
SENATE BILL 174 (1ST REPRINT).

ASSEMBLYMAN GARDNER SECONDED THE MOTION.

Assemblyman Elliot T. Anderson:

| would like to discuss page 4, lines 1 and 2 of the mock -up amendment.
| think that means that s omeone has to have a contract with the
executive board of the association. | am having trouble understanding what
"stands to gain" means. | understand that if someone stands to gain any
personal profit or compensation of any kind from a matter before the executive
board, that means there must have been some sort of contract. | do not know
how else you could determine if someone stands to gain anything. | wanted to

put that on the record regarding intent.

Chairman Hansen:
Good, your point is noted.

Assemblywoman Diaz:
Mr. Chairman, | would like to clarify that the motion is to amend and do pass
with Senator Hammond's amendment.

Chairman Hansen:
That is correct.

THE MOTION PASSED. (ASSEMBLYWOMAN FIORE WAS ABSENT
FOR THE VOTE.

| will assign the floor statement to Assemblyman Nelson. We will now hear
Senate Bill 176 (1st Reprint) .




Assembly Committee on Judiciary
May 13, 2015
Page 6

Senate Bill 176 (1st Reprint) : Revises provisions governing cer tain dangerous or
deadly weapons. (BDR 15-87)

Diane Thornton, Committee Policy Analyst:

Senate Bill 176 (1st Reprint) is sponsored by Senators Settelmeyer, Gustavson,
and Goicoechea and was heard in this Committee on April 22, 2105. The bill
repeals provisions authorizing a sheriff to issue a permit for the manufacture or
sale of switchblade knives. The bill also removes integrated belt buckle and
switchblade knives from the list of weapons that may not legally be
manufactured, imported, sold, given, le nt, or possessed in Nevada. [Continued
to read from work session document ( Exhibit G).]

Chairman Hansen:
| will entertain a motion.

ASSEMBLYMAN O'NEILL M ADE A MOTION TO DO PASS
SENATEBILL 176 (1ST REPRINT)

ASSEMBLYMAN GARDNER SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYWOMAN FIORE WAS ABSENT
FOR THE VOTE.)

| will assign the floor statement to Assemblyman O'Neill. This meeting is now
in recess [at 9:11 a.m.].

We will now reconvene [at 9:29 a.m.]. The next bill we are going to hear is
Senate Bill 53 (1st Reprint) .

Senate Bill 53 (1st Reprint) : Revises provisions relating to certain postconviction
petitions for writs of habeas corpus. (BDR  3-156)

Diane Thornton, Committee Policy Analyst:

Senate Bill 53 (1st Reprint) is sponsored on behalf of the Attorney General, and
was heard in this Committee on May 1, 2015. The bill requires a person
convicted of a crime who claims that his or her time served has been computed
incorrectly to exhaust all administrative remedies av  ailable to resolve the matter
prior to filing a petition for a writ of habeas corpus with the court. It also
requires the Department of Corrections to develop an expedited process for
resolving a challenge brought by a convicted person regarding the compu  tation
if the challenge is brought within 180 days before that person's projected
discharge date. A court is required to dismiss such a petition if it determines
that a petitioner has filed without having exhausted all administrative remedies.
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These provisions do not apply to a petition filed on or before the effective date
of the bill. [Work session document ( Exhibit H).]

Chairman Hansen:
| will entertain a motion on S.B.53 (R1) .

ASSEMBLYMAN GARDNER MADE A MOTION TO DO PASS
SENATE BILL 53 (1ST REPRINT)

ASSEMBLYMAN O'NEILL SECONDED THE MOTION.

Assemblyman Elliot T. Anderson:

| have questions about the tolling provisions in  Nevada Revised Statutes 34.726
which state that the statute of limitations applies only to habeas petitions
challenging the validity of a judgment or a sentence. Because the type of
habeas petition contemplated in this bill is for challenges to the computation of
time credits, | d o not think there is a statute of limitations, and therefore | do
not believe that a tolling provision is necessary for this bill.

Chairman Hansen:

At this time | will ask Assemblyman Gardner to withdraw his motion and
Assemblyman O'Neill to withdraw hi s second [they nodded assent], and we will
come back to this bill after that question is addressed.

We will now hear Senate Bill 58 (1st Reprint) .

Senate Bill 58 (1st Reprint): Revises provisions governing the release of
information relating to children within the jurisdiction of the juvenile
court. (BDR 5-490)

Diane Thornton, Committee Policy Analyst:

Senate Bill 58 (1st Reprint) is sponsored on behalf of the Nev ada Supreme Court
and was heard in this Committee on May 7, 2015. This bill provides that

a juvenile justice or care agency may share information concerning a child within

the jurisdiction of the juvenile court under certain circumstances. The bill also
provides that the juvenile justice information is confidential. An agency's denial

of an information request must be provided to the requester within five business
days. [Continued to read from work session document ( Exhibit I).]

Chairman Hansen:
| will entertain a motionon S.B. 58 (R1) .
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ASSEMBLYMAN GARDNER MOVED TO AMEND AND DO PASS
SENATE BILL 58 (1ST REPRINT).

ASSEMBLYMAN O'NEILL SECONDED THE MOTION.

Assemblyman Elliot T. Anderson:

| am going to be voting yes on this measure, but | want to express some
reservations with the language. Previously | mentioned that | do not like how
broad the language is for a s chool district's dissemination of information.
We were told that there would be a memorandum of understanding to take care
of my concern. | am not a big fan of legislating by trust. | like to have things
written within the bill because we do not have the capacity to monitor how this
will proceed. We are not a full -time Legislature; we cannot always follow all the
laws as they progress and how they are implemented. | would have preferred
having specific language that narrowed it a little more. 1 would encourage
everyone on this Committee going forward to remember that. It is hard to
monitor what happens during the interim.

Assemblyman Ohrenschall:

| appreciate the need for this data. Many programs are having very good results
with the kids in delin quency courts. | think that is very important, and | am glad
this bill is addressing that. My concern is similar to Assemblyman Anderson's.
Regarding the language that states that a juvenile justice agency and
a school district can enter into an agreeme nt, | would be concerned that
a school district can get the information from the juvenile justice agency.

| would not want to see kids either not be allowed to go to a certain school or

be first in line to be sent to a behavioral school for an infraction that occurred at
school and is not under the juvenile justice agency's jurisdiction. | am a little
concerned about that. | think the good in this bill far outweighs my concerns,

so | will be voting for it.

Chairman Hansen:
Is there any further discu ssion? [There was none.]

THE MOTION PASSED UNANIMOUSLY.

| will assign the floor statement to Assemblyman Thompson. We will now go
back to Senate Bill 53 (1st Reprint)

Senate Bill 53 (1st Reprint) : Revises provisions relating to certain postconviction
petitions for writs of habeas corpus. (BDR  3-156)

Brad Wilkinson has done some research on Assemblyman Anderson's concerns.
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Brad Wilkinson, Committee Counsel:

| agree with Assemblyman Anderson's understanding of the statute that the
time limitation in  Nevada Revised Statutes 34.726 would not apply to this kind
of petition.

Chairman Hansen:
Does that mean we need a conceptual amendment at this time?

Brad Wilkinson:
No, it does not.

Chairman Hansen:
Then we will go forward with the voting on S.B.53 (R1) .

ASSEMBLYWOMAN SEAMAN MOVED TO DO  PASS
SENATE BILL 53 (1ST REPRINT).

ASSEMBLYMAN GARDNER SECONDED THE MOTION.

Assemblyman Thompson:

| am concerned with the fact that the Department of Corrections was not
present during the hearing. | do not see any letters of support from them either.
This deals with them and administrative remedies. | will vote this out of
Committee, but | do have conce rns and reserve my right to change my vote on
the floor.

Assemblyman Ohrenschall:

| will be voting no on this. | know that everyone has worked hard to clarify
issues, and | understand how burdensome these inmate writs can be to the
Office of the Attor ney General, but as | understand it, the ones that lack merit
are routinely sent back without a lot of resources being spent on them. | am
concerned about putting an additional obstacle in front of someone who may
have a meritorious claim and may not be g etting his grievances redressed
adequately and putting an additional block between him and our court system.

Chairman Hansen:
Is there any further discussion? [There was none.]

THE MOTION PASSED. (ASSEMBLYMAN OHRENSCHALL
VOTED NO.)
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| will assign the floor statement to Assemblywoman Seaman. | am going to
postpone Senate Bill 192 (1st Reprint) to allow another day or two to work out
last-minute detalils.

Senate Bill 192 (1st Reprint) : Revises provisions relating to sexual conduct
between certain persons. (BDR 14 -731)

[Two other bills, Senate Bill 175 (1st Reprint) and Senate Bill 245 (1st Reprint)
were agendized but not discussed.]

Senate Bill 175 (1st Reprint) : Makes various changes relating to public safety.
(BDR 15-515)

Senate Bill 245 (1st Reprint) : Revises provisions concerning drivers of vehicles
involved in accidents resulting in bodily injury to or the death of a person.
(BDR 43-558)

| will now close the work session and open up public comment. Seei ng no one
here for public comment, this meeting is adjourned [at 9:40 a.m.].

RESPECTFULLY SUBMITTED:

Nancy Davis
Committee Secretary

APPROVED BY:

Assemblyman Ira Hansen, Chairman

DATE:
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CLARKSON M CALONIS & O'CONNOR, P.C.
ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

1210 S. Valley View Blvd., Suite #202

Las Vegas, Nevada 89102

Telephone:
Facsimile:

(702) 4625700
(702) 4466234

Email: AClarkson@cmolawpc.com

MMcAlonis@cmolawpc.com

Attorneys for Defendant
Southern Highlands Community Association

MICHAEL KOSOR, JR., an individual,

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada NeRrofit
Corporation; DOES-K; AND ROE BUSINESS
ENTITIES X, inclusive

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

Plaintiff,

-VS

Defendants.

N N N N N N N N N N N N N N N

by and through its counsel of record CLARKSON MCALONIS & O'CONNOR, P.C., hereby

Case N0.A-23-881474W
Dept. No.:XXXI

DEFENDANT/ COUNTERCLAIMANT
SOUTHERN HIGHLANDS
COMMUNITY ASSOCIATION'S
OPPOSITION TO
PLAINTIFF/COUNTERDEFENDANT'S
SPECIAL ANTI -SLAPP MOTION TO
DISMISS COUNTERCLAIMS

Consolidated with:
Case No. A24-886317¢€C

DefendaniCounteclaimant Southern Highlands Community Association (“Associatjor

1
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responds in opposition(“*Opposition”) to the Special An#SLAPP Motion to Dismiss
Defendant/Counterclaimant’s CounterclainfgMotion”) filed by Plaintiff/CounterDefendant
Michael Kosor, Jr. (“Kosor”) on July 1, 2024. This Opposition is based on the follo
Memorandum of Points and Authorities, th@&oersand pleadings on file with the Court, and &

oral argument that the Court may consider.

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION & SUMMARY ARGUMENT

In the interest of time and brevity, the Association is setting forth here by way of introd

ving

uction

a summary argument addressing Kosor’'s Motion that effectively defeats the Motion and renders th

need to consider the matter further unnecessary. However, to be thorough, the balanc
Opposition addresses all other issues raised in Kosor’'s Motion.

The crux of Kosor’s claims in this matter, as summarized in his Mai@as follows: “Mr.
Kosor sought to run for a Director position in the SHCA. SCHA exceeded its authority in unilg
declaring Mr. Kosor was ineligible to run based on its claim Mr. Kosor did not make a goo
disclosure of potential conflicts. YetRE Chapter 116 does not give SHCA the power to makd
subjective determination.Doc ID#70Mot. at 24:58; see generallfomplaint (A24-886317€, Doc

ID#1 2:137:16). The Assaation would summarize the crux kKbsor’s claims as seeking a judic

e of tr

terally
d faith

b that

al

declaration that Kosor does not have to comply with the community association director eligibility

requirements of Nevada law that apply to all community association board members, the dirg
the Nevada Real Estate Division (“NRED”), or the decisibthe Association’s Board of Directo
(“Board”), with respect to Kosor’s compliance with the requirement of Nevada law, including, |

limited to NRS 116.31034. Thus, a dispaeasts between the parties with respect to Kos

bction ¢

rs

but not

or's
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compliance with the director eligibility requirements of Nevada law, which is the matter that is

the Couirt.

before

Kosor, having filed a complaint against the Association over his eligibility to serve as a

candidate for the Association’s Board, triggered the Association’s obligation under NRCP 13(a) tc

file compulsory counteclaims with respect to the issue of Kosaalggibility. As represented to the

court at the June 22024, hearing on Kosor's motion to dismisbgtAssociation’s counteclaims
may be summarized as follows:

(1) The Association seeks declaratory and injunctive relief specifying Kosor's po
conflicts of interest in serving as a director and requiring him to disclose the s3
writing with his candidate statement as required for director candidates pursuant
116.310349)&(13) (seeAnswer & Counter-Claim, Doc ID#58t 10:22-12:24);

(2) The Association seeks declaratory and injunctive relief affirming that Kosor stands
profit or compensation of any kind from a matter beforeBbardof the Association b
virtue of hisability to influence higpending legal actions against the Associatoal
precluding him from serving on the Board of the Association until such actions ar
resolved pursuant to NRS 116.31034(10)(a)%2e(idat 12:26-15:4);

(3) The Association seeks declaratory and injunctive relief that Kosor is not eligible tc
and precluding Kosor from serving on the board of directors pursuant to
116.31034(13) due to his being uninsurable as a director where insurance is redpg
a director under NRS 116.3113(1)(d) until such time as Kosor becomes reag
insurable or, in the alternative, waiving the requirement of NRS 116.31037 th
Association provide for the indemnification and defense of Kosor until such time as
becomes reasonably insuralded idat 15:5-17:24); and

(4) The Association seeks declaratory relief, attorney’s fees, and punitive damages,
above referenced claimsefe idat 18:1-20:8).

Notably, none of the Association’s countdéaims against Kosaelate to Kosor’'s engaging
a right to petition or free speech in direct connection with an issue of public concern that w

protected by NRS 41.63%1.67Q cf. Patin v. Ton Vinh Leel34 Nev. 722, 727, 429 P.3d 124§

ential
ame in
to NRS

to gain
y
e fully
serve
NRS

edto
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at the
Kosor

for the
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ould be
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1251-52 (2018)! The Association’s claims do not relate to any protected speech that Kos
engaged in at all. As reflected above, the Association’s coealaiens plainly and simply seek
compel Kosor to comply with thiegal requirements applicable to any community association
owner seeking to run for and serve on the board of a Nevada community association.

Kosor’'s argument thahe protections oNRS 41.635%70 somehow applies to the matter
issue may be distilled down to the following statement in the conclusion of the Motion: “By exa
Mr. Kosor from the ballot, SHCA did not distribute Mr. Kosor's campaign materialtich were
critical of SHCA and the Declarartto homeowners.” Doc ID#70 at 241®. However, aseflected
above, the Association is not making any claims against Kosor because of statements made
that are critical of the Asgiation

In short, Kosor's exercise of his free speech rights abwiously notat issue in thg
Association’scounterclaims ThereforetheAssociation’scounterclaimsare not subject to Nevada
ant-SLAPP statutesSeeStark v. Lackeyl 36 Nev. 38, 40, 458 P.3d 342, 345 (2020)(“A SLAPP
suit is a meritless lawsuit that a party initiates primarily to chill a defendant's exercise of hig

First Amendment free speech rightdlevada's amtSLAPP statutes provide defendants wit

50r has
0]

unit

by Ko:

A} %4

5 or he

N a

procedural mechanism wieby they may file a special motion to dismiss the meritless lawsuit hefore

incurring significant costs of litigation.”)(Internal citations omitted).
Kosor’s tortured and inappropriate attempséek dismissal of the Associatiowempulsory
counterclaims under NRS 41.660 is exactly the type of frivolous and vexatious filing that

41.670(2)&(3) areintendedto deter. The Motion is frivolous because, as noted abovsg

! “Providing antiSLAPP protection to “any act having any connection, however remotefanitlspeech]” would not
further the antSLAPP statute's purpose of “protect[ing] the right to the utmost freedom of. . without the fear of
being harassed subsequently by derivative tort actio(&riiphasisadded)(Internal citations omitted).

NRS

, the
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Association’s counteclaims in no way constitute an action against Kosor related to Kosor’s eng
in protected rights to petition or free speech. The Motion is vexdbecause, as reflected by f{
record and noted herein, Kosor is, through this motion, making an inappropriate attempt to 1
issues that have already been decided in this very case. The Association should be g
attorney’s fees, costs, and $10,000.00 for having to respond to the Motion and to detef
frivolous and vexatious motions in the future.

Il. Legal Standard

Nevada’s antStrategic Lawsuits Against Public Participation (“&BLAPP”) statute, NR

41.660, protects a person from civil liability for privileged good faith communicat®ees.John .

Douglas County School Districi25 Nev. 746, 749, 219 P.3d 1276, 1279 (2009). Nevada's
SLAPP statute permits a defendant to file a special motion to dismiss when a case is filed ag
in order to “chill [his] exercise of his . . . First Amendment free speech rigiisiibs v. Stricklanc
129 Nev. Adv. Op. 15, 297 P.3d 326, 329 (2013) (citingpten v. Douglas County School Dist}ig
see alsd\RS 41.660(a)(1).

Once a special motion to dismiss pursuant to NRS 41.660(a)(1) is filed, the court m
determine whether the moving party has established, by a preponderance of the evidencs
subject communications fall within the aiL APP statute’s protéons, i.e., “that the claim is bas
upon a good faith communication in furtherance of the right to petition or the right to free sp
direct connection with an issue of public concern.” NRS 41.660(3)(a). If the court determines
communicatios are protected by the aSiAPP statute, the burden shifts to the plaintiff
demonstrate that he has a “probability of prevailing on the claim.” NRS 41.660(3)(c).

If a defendant bringing an afiLAPP motion to dismiss a claim fails to establish, [
preponderance of the evidence, that the claim is based upon a good faith communication in fu
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of the right to free speech in direct connection with an issue of public concern, the court n
determine whether the plaintiff has demonstrated with prima facie evidence a probability of pr¢
on the claimSeeNRS41.660(3)(a), (h)Spirtos v. Yemenidjiai37 Nev. 711, 499 P.3d 611 (202
II. ARGUMENT
In addition to the fact that the protections of NRS 41-4B&70 do not relate or apply to t
Association’s counteclaims against Kosor as set forth above, the Association also oppos
balance of théegal arguments set forth in Kosor’'s Motion.

I. Kosor’'s Motion failsto establish by any evidence, thdahe claim is based upon a gog

faith communication in furtherance of the right to petition or the right to free speech i

direct connection of an issue of public concern

Kosormustestablish, by a preponderance of the evidence, that the claim is based upo
faith communication in furtherance of the right to petition or the right to free speech in
connection of an issue of public concesreNRS41.660(3)(a), (h)Spirtos v. Yemenidjiai37 Nev.
711, 499 P.3d 611 (2021). That “good faith communication” is defined in NRS 41.637 (1) t
(4). Kosor claims that he is making communications in the context of an HOA eleSgeNlotion
at10:1447. Thus,Kosoris arguingthat he is invoking subsection 1 of NRS 41.637, but that se
would only apply if the HOA election were an “electoral action, result or outcome”. Kosor f
cite any case in support of his premise that statements made in a candidacy form with an
aimed at procuring an “electoral actibrinsteadKosormerely makes flimsy and incorrecattempt

at assertinga defamationcase pertaining tan issue of public interest in a*“public foruni under

section4 of NRS 41.637/Kosor v. Olympia Companies, LL.E36 Nev. 705 (2020¥tands for the

conclusion that HOA meetings are “governmental or electoral actions” under subsection 4

41.637. While Kosor references thelympiacase Kosa’s Motion does not appear to be invoki

eed nc
pvailing
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subsection 4 of NRS 41.63®ut rather Kosor is only invoking subsectiofINRS 41.63Avithout
any support that it appliext all

Adelson v. Harris973 F. Supp. 2d 467 (S.D. N. Y. 2013) found that the “electoral action” was
a presidential electioni.e., an election for public office, not an HOA electiorhatcase discussgd
“electors” and the plain meaning of that worldl. The Nevada Supreme Court caséAdelson v
Harris, 133 Nev. 5122017),citedin Kosor’'s Motionand which referred tBelucchi v. Songed33
Nev. 290(2019 doesnat further define “electot In fact, it does not appear that there is a single case
supporting the premise that an “electoral action” is anything otheistiraething related to election
for public office, and not an HOA election. Another Nevada dassen v. Tarkanigl53 P.3d 1220
(2019) discussed electoral action as “political speech covered by th&lahRP statute” and that
involved political advertisements in a race between Jacky Rosen and Danny Tarkanian fgr publi
office, and again, not an HOA election.

Similarly, there do not appear to be adgvada statutes that more broadly define the ferm
“elector.” Nevada recognizegresidential electors (for presidential electionSpeNRS 298.00%t
seq; defines electors under the “Elections” chapter in NRS 293.055 and it disiigsgght to votg
for public office; and even discussthe right of “electors” to vote for city officials in general
elections. Theres nothing in NRS 116 that defines “elector” at all.

Kosor’'stortured attempt at creating a new legal standard by drawing an inapplicable gnalogy
between the Nevada Supreme Court’s determination that Kosor’'s defamatory comments agdainst t
Association’s management companyKiasor v. Olympia CompanigkLC, 136 Nev. 705, 709 478
P.3d 390, 394 (2020) were about a “qeg@vernment entity” such that his speech received greater
protections under arn8LAPP statutes into an apparent argument that the Assotgditardelection
is nowsomehowa public electionsubject to the protections of section 1 of NRS 41.&3Fatently]

7
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absurd. At a community association a unit’s owner can lose their right to vote in an election b
they failed to pull their weedsSeeNRS 116.31031. That does not mean that an owner’s decisi

to mow their lawn is speech subject to the protections of subsection 1 of NRS 41.637 becau

ecause

DN not

se thei

failure to mow their law resulta in an inability to vote in their upcoming HOA board election.

Kosor’s analogy is beyond tenuous.

Finally, Kosor’s failed to provide any evidence, much less a prepondetanestdlish his
communications were made to procure an “electoral attidgfosor’'sdeclaratiormerely stateghat
he “disclosed what he considered in good faith to be all potential conflicts of iriteBesMotion
Exh. 1 at 2:910. Kosor fails toexplain what “electoral action” he was trying to procure by submi
his applicationwhich he was required to do in order to meet the threshold requirenestélolising,
by a preponderance of the evidence, that the claim is based upon a good faith communi
furtherance of the right to petition or the right to free speech in direct connection of an issue ¢

concernSeeNRS 41.660(3)(a), (bBpirtos v. Yemenidjiari37 Nev. 711, 499 P.3d 611 (2021).

iting

cation

f publi

il. Statementsmade by Kosor are plainly not the substantive matter at issue in the

Association’s counterclaims, so Kosor'$alseassertiors that the Association’s counter
claims are directed asuch statements is nothing more than a frivoloasd vexatioug
attempt to seek the protections of the Nevada &8itAPP statutes

Kosor's Motion goes on and asd nauseunabout the statements and disclosures K
allegedly made on his website with respect to his canditaay inappropriate attempt to create
implication that those statements were somehow at issue in this case or the Association’s
claims Seee.g.,Mot. at 5:156:2, 10:1923, 11:418, 16:817, 16:2617:2, 17:46, 17:1918:2,and
19:815. However, statements made by Kosor on his website, a site controlled by him tha
change at any time, are not the subject of the Association’s callait®s and are wholly irreleva

to the matter at issue.
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NRS 116.31034(9)(a) requires candidates to disclose potential conflicts of intexestihg

to the association with his or her candidacy information,” which an association is then req

“distribute . . . with the ballot or . . . the next regular mailing of the associafemghasis added).

NRS 116.31034(9)(a) and the Association’s couol@m thereon has nothing to do with wha
published on a website, including Kosor’s websites axiomatic that if a candidate does not prov
written disclosures with their candidate statement to an association that an association wou

able to distribute such written disclosures, so any disclosures on a website are not relevg

lired tc

is

ide

d not t

nt to fi

disclosure requirement of NRS 116.31034(9)¢adsor, like all other unit owner candidates running

for a community association board position in Nevada, is required to make a written disclosu
potential conflicts of interest in their written candidate statement that is to be distributec
association’snembership pursuant to NRS 116.31034(9)(a).

In fact, as explained by the Association in the Decembe2@23,letterto Kosornotifying
him of his ineligibility and ability tgrovide additionainformation, Kosor was informed that he m
provide explanatory detail to his disclosures:

Please note that it is the failure to disclose a potential conflict of interest as required by
NRS 116.31034(9)(a) that mandates an association to preclude a candidate under NR
116.31034(13). Where an individual makes a good faith effort to discloderaiab
conflict of interest by at least identifying the potential conflict (the candidate is not
required to refer to the potential conflict in a derogatory or negative manner), then the
disclosure obligation will generally be satisfied. For example,rtdidual may
indicate a “potential conflict,” identify the potential conflicts, and then state that they
do not believe that the matters are actual and/or potential conflicts, which would afford
the Members both the opportunity to weigh the conflictthedhominee’s perspective

of the same.

re of hi

| to ar

ay

S

(Exhibit A —Notice of Ineligibility ). As reflected by the Association’s letter to Kosor, Kosor simply

needed to make his statutorily required disclosures and was free thereafter to explain then away

anymanner he chose fitUnfortunately, Kosor made no attempt to correct his candidate statement by
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adding the statutorily required disclosures and instead filed the present lawsuit in an apparer
to avoid complying with Nevada'’s disclosure requirements.

Kosor had an affirmative obligation &stablishin his Motion, by a preponderance of |
evidence, that the clasof the Association afgased upon a good faith communicatadriKosorin
furtherance of the right to free speech in direct connection with an issue of public cdpeedRS
41.660(3)(a), (b)Spirtos v. Yemenidjiai37 Nev. 711, 499 P.3d 611 (202Ihe Motion talks abo(
the Association’s election as an issue of public concern, but it does not reference any gdq
communication of Kosor that is at issue in the Association’s coutdens. In fact, Kosor's Motio
fails to identify any free speech right whatsoever that was exercised in good faith by Kosor th
target of the Association’s countelaims. Rather, the Motion méyandicatesthat Kosor has said
lot of things on his websiteandidate statemermtnd elsewhere that are related to the election a
critical of the Associatiorso what? The Motion fails to demonstrate ttiae Associatiols counter
claims have smehow been asserted $top such speech by Kosawhich the Motion could ng
possibly demonstrate because the Association’s coalaiens, even in the wildest imagination
Kosor’'s Motion, in no way interferes with Kosor’s free speech.

In light of the above, the Court need not determine whethekgbeciationhas demonstrate
with prima facieevidence a probability of prevailing @s counterclaims because Kosor has fail
to meet his threshold burden of demonstrating, by a preponderance of the evidence, that thq
claimsare based upon a good faith communication of Kosor in furtherance of the right to free
in direct connection with an issue of public conceBee NRS 41.660(3)(a), (b)Spirtos v.

Yemenidjian137 Nev. 711, 499 P.3d 611 (2021).
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iii. The somewhat ancillary statements by Kosor in his candidate statement that are at
in the counterclaimswerepatentlyfalse and Kosor knew they were false

On his candidate statement, Kosor falsely represented that by marking “T” for true he

have any potential conflicts of interest and did not stand to gain profit or compensation fr

matter before the Boardsee(Exhibit A —Attachment - Candidate Statement Attached to Notice

of Ineligibility ). Both of theséwo representations by Koson the candidate statemem¢re falsg
and Kosor knew they were false.

Kosor was unquestionably aware that he had potential conflicts of interest, wh
demonstrated by the content of the balance of his candidate statement disclosures and h
website content. As acknowledged in Kosor’s Motion{B4J and attachei his candidate stateme
(Exhibit A), Kosor made a statement of disclosures that, according to the arguments in
Motion, constituted a disclosure of potential conflicts of interest. Moreover, as noted above,
Motion goes on and ced nausemabout the statements and disclosures Kosor allegedly made
website with respect to his candidaceee.g.,Mot. at 5:156:2, 10:1923, 11:418, 16:817, 16:26
17:2, 17:46, 17:1918:2, and 19:85. Further, Kosor was placed on notice of the issues witl
candidate statement and an opportunity to provide additional inform&tdib({t A), but he did no
provide correctionsin light of this, it is not possiblfar Kosorto credibly argue thdtedid not know
his statement that he did not harey potential conflicts of interest was false.

Kosor was aware that he stood to gany profit or compensatioof any kindfrom amatter
before the Board. Kosor was provided with) notice of ahearing regarding his standing to gany
profit or compensation of any kind frommaatter before the Boa(@&xhibit B — Association Hearing
Notice); (2) a determination of the Board ¢imne issueaffirming that Kosor stood to gaemy profit
or compensation of any kind fromnmaatter before the Boaf&xhibit C —Board Determination);and

(3) a letter from the NREDthreatening to prosecute the Association for violation of NRS 116.3
11
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within thirty (30) days due to its permitting Kosor to remain on the Board while he stands
personal profit as a litigant in District Court Case2@825485C and Appellate Court Ca
85621 Exhibit B — Hearing notice exhibit 5- Letter from NRED). Thus, while Kosor may hay
disagreed with the determination of the Board and the NRED, he knew that his indication of
true with respect thaving no standing tgain anyprofit or compensation of any kindlom a matte
before the Board was false.

While these statements are essentially ancillary to the substantive matyegrehéalse
statements that Kosor knew to be false at the time they were made.

iv. The Court already decided Kosor's argument regarding the Association’s obligatidg
demonstrate “actual damages” at the June 22024, hearing on Kosor’'s motion tg
dismiss in favor of the Association

In section IlI(C) of Kosor's Motion12:19413:23), Kosor asserts the same argurhemhade
in his motion to dismiss the Association’s cousttiims on the grounds that the Association did
assert and could not demonstrate “actual damagestiipare(Motion to Dismiss Doc ID 59 at 3:4
21 and Reply in Support of Motion to Dismiss Doc@Pat 2:33:4) with (Motion at 12:1913:23).
At the June 242024, hearing, the Court denied Kosor's motion to dismiss on those groung
affirmed that the Court has the power pursuant to NRS 30.010lareleights under Nevada law
requested in the Association’s claim&xKibit D —Hearing Minutes).

“The lawof-the-case doctrine “refers to a family of rules embodying the general conce
a court involved in later phases of a lawsuit should ropen questions decided (i.e., establishe
law of the case) by that court or a higher one in eghieses.”’Recontrust Co. v. Zhan@30 Nev. 1
7-8, 317 P.3d 814, 818 (2014). In light of the fact that the Court has already decided this iss\
matter, it was inappropriate f&osor to raise the same issue again in the current Motion andrf

demonstrates the vexatious nature of Kosor’s Motion.
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V. The Association demonstrated with prima facie evidence a probability of prevailin
its NRS 116.31034(9) claim in its opposition to Kosor's motion for prelimin
injunction, which is incorporated herein by reference

g on
ary

In section 111(C)(1) of Kosor’'s Motion (14:20:14), Kosor asserts the same argument Klosor

made in his motion for preliminary injunction regarding Kosor’s obligation to disclose potential

conflicts of interest.Compareg(Motion for Preliminary Injunction A224-886317€ Doc ID#4 atl9:7-

25:6) with (Motion at14:120:14). In lieu of reiterating the arguments already set forth befor¢ the

Court on this issue, the Association incorporates and reiterates its arguments on this matter set fol

in its opposition to Kosor's motion for preliminary injunction.-p4-886317€C Doc ID#4). In
particular, the Association directs the Court’s attention to the background sectidh-af:21and
the arguments set forth 40:1622:14,24:2425:26 Notably, the facts and arguments referer
showthe Association has demonstratedth prima facieevidencea probability of prevailing on it
claim because the Board made a presumptively valid decision on the matter of Kaikmesto
disclose potential conflicts of intereSIRED alsotook the position that Kosevas not even permitte
to serve on the Boardnd affirmed the Association’s rejection of Kosor'spaintiff McCarley’s
board application on the grounds of failure to disclose potential conflicts of inlRESD’s decision
and the documents previously provided to the Court in prior briefirmgesthat Kosor breached h
fiduciary duty on multiple occasions by attempting to use his position on the Board to obtain

and documents relevant to his litigation against the Association as well as attempting to influ

outcome and settlement bis litigation (11:1721) particularly the Declaration of Sara Gilliam+{A

24-886317€ Doc ID#15 Appendix Exh. ;EExhibit E). As noted in the briefing and hearing
Kosor’s motion for injunctive relief, Kosor has not declared under penalty of perjury that the
the Association indicated he needed to disclose were untrue or in any way false, which m
Association’s ewdence is uncontrovertgafima facieevidence of the Association’s probability
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prevailing on its NRS 116.31034(9) claim. Kosor has offered no evidence other than hegal
argumentso contradict the law, the decision of the Board, the direction of the N&flthe evidend
presented by the Association.

Vi. The Court already decided Kosor's argument regarding the interpretation of N
116.31034(10)(a)(2Asa matter of plain language and the Association hdemonstrated
with prima facie evidence a probability of prevailing on its claim

In section 1lI(C)(2) of Kosor's Motion (20:124:3), Kosor asserts the same argum
regardingseeking to review the legislative history and dsdaigs own seHlservinginterpretation of

NRS 116.31034(10)(a)(2) that Kosor asserted in his motion for preliminary injuncilompare

(Motion for Preliminary Injunction A24-886317€ Doc ID#4 at 14:418:27)with (Motion at 20:17

24:3). This issue was heard at the March2D24, hearing on Kosor's motion for preliminafy

injunction and the Court determined and ordered as follows:

Under NRS 116.31034(10)(a)(2), a person may not serve on an executive board of a
association, or even run as a candidate for election to such a board, if that person stan
to gain personal profit or compensation of any kind from a matter before the board

When faced with an issue of statutory interpretation, the court “should give effect to

the statute’s plain meaning.” MGM Mirage v. Nevada Ins. Guar. Ass’n, 125 Nev. 223,

228, 209 P.3d 766, 769 (2009). NRS 116.31034 is plain on its face. Thus, the Court
need not consider or analyze the legislative history or intent of the statute at issue
Under the plain language of NRS 116.31034(10), a person is precluded from being &
candidate or serving on an executive board if that person stands to gain profit or
compensation “of any kind” from “a matter” before the executive board of an
association.

Order Doc ID#58 at 3:127. “The lawof-the-case doctrine “refers to a family of rules embody
the general concept that a court involved in later phases of a lawsuit shouldopenrgquestion
decided (i.e., established as law of the case) by thet@oa higher one in earlier phaseRécontrus
Co. v. Zhangl130 Nev. 1, 73, 317 P.3d 814, 818 (2014). In light of the fact that the Court has a

decided that NRS 116.31034(10)(a)(2) shall be interpreted in accordance with its plain lang
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this matter, it was inappropriate for Kosor to raise the same issue of statutory interpretation

the current Motion and further demonstrates the vexatious nature of Kosor’s Motion.

again |

Further, with respect to Kosor’s standing to gain profit or compensation from any matter before

the board as prohibited by NRS 116.31034(10)(a)(2), the Court has already determined that:
In this case, Plaintiff may “stand to gain personal profit or compensation of any kind”
from current, existing matters before the Board, because Plaintiff has ongoing litigation
with Defendant SHCA and, as a Board member, could influence decisions telated
that litigation to benefit him, including voting for or influencing a settlement, waiving
fees, or other resolution of the matter in his favor, which would constitute personal
profit or compensation as prohibited by NRS 116.31034(10).

Order Doc ID#58 at 4:6. Therefore, as reflected by the Court’'s order, the Association

probability of success on the merits with respect to this issue.
In lieu of reiterating the arguments already set forth before the Court on this iss

Association incorporates and reiterates its arguments on this matter set forth in its oppo

Kosor's motion for preliminary injunction. (R4-886317€ Doc ID#14). In particular, th

Association directs the Court’s attentiortthe background section at 6:825 andhe arguments s¢

forth at 16:15-19:14 21:2124:16. Notably, thdacts and arguments referencéeimonstratehe

has a

e, the

sition t

Association has demonstratedtiwprima facieevidence a probability of prevailing on its claim

because as demonstrated by the evidence the Board made a presumptively valid decision on
of Kosor’s standing to profit or be compensated from a matter before the Board, the NRED

position that Kosor stood to profit or be compensated from a matter before the Board, and K

the ma

ook th

DSOr he

offered no evidence other than his own legal argumentontradict the law, the decision of the

Board, the direction of the NRERNd the evidence presented by Association

Vi, The Association has demonstrated prima facie evidence of a probability of prevailir
its NRS 116.31034(uninsurable) claim in its opposition to Kosor's motion
preliminary injunction, which is incorporated herein by reference, and its argument|
forth herein
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In section 111(C) of Kosor’'s Motion (12:2@3:23), Kosor generally avers that the Association

will not be able to establish a probability of success on the merits with respect to its uninsty
claim butotherwise fails to address the issue, which is presumably because the motion is es
a reiteration of Kosor’s previously denied motions for preliminary injunction and dismissal of e
claims. The Association incorporates and reiterates its arguments on this matter set fort
opposition to Kosor’'s motion for preliminary injunction. {24-886317€ Doc ID#14). In particulal
the Association directs the Court’s attention to the background sectidnlat21 and particularly
the Declaration of Sara Gilliam (24-886317€ Doc ID#15 Appendix Exh. ;E=xhibit E).

As reflected by the Declaration of Ms. Gilliand @t 2:1321), while on the Association
Board Kosor caused the naenewal of the Association’s directofs officers liability coverage
through his unauthorized, unlawfulnilateral tender of claims to the Association’s carrier, w
resulted in the norenewal of coverage. Thereafter, due to Kosor’s actions, the Associatic
unable to obtain coverage for KosoiSee id This is uncontroverted evidence supporting
Association’s claim for relief on this matter, which therefore demonstpaites facieevidence 3
probability of prevailing on its claim.

NRS 116.31034(13) prohibits a person from being a candidate or member of a boarg
are not eligible“pursuant to any provision of [NRS 116].” NRS 116.3113(1)(d) require

association to maintain directors & officers liability insurance for directors to the extent reag

available and NRS 116.31037 requires associations to indemnify and defend directors.ofriHight

fact that Kosor, through his own wrongful acts as demonstratedirog facieevidence, caused t

2 Pursuant to NAC 116.405(3)(d)(as amended by regulation-R1p9acting without authority granted by the execut
board to a member of the board” may be considered in determining whether a board member breached their fidu
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Association to be unable to insure him, the Association has a probability of prevailing on its ¢
either (a) precluding Kosor from serving on the Association’s Board until he becomes rea

insurable or, (b) in the alternative, waiving the regment of NRS 116.31037 that the Associa

aim fou
sonabl

lion

provide for the indemnification and defense of Kosor until such time as Kosor becomes regsonabl

insurable.
V. CONCLUSION

As demonstrated herein and on the face of the Motion ikesiprs Motion failed to meethe
threshold burden of demonstrating, by a preponderance of the evidence, Asatitiation’scounter
claimsare based upon a good faith communication of Kosor in furtherance of the right to free

in direct connection with an issue of public concern, which means the Motion should be dis

speec

Emisse

without further review. While further consideration is unnecessary, the Association has demaonstrate

by prima facieevidencea probability of prevailing on its claisn
For these and all the foregoing reasdhes, Association respectfully requests that this C
deny Kosor'sSpecial AntéSLAPP Motion to Dismissand grant the Association appropriate re

pursuant toNRS41.670(2)&(3) following a motion and hearing thereon.

Dated thisl2" day of July, 2024.
CLARKSON MCALONIS & O' CONNOR P.C.

/s/ Adam H. Clarkson

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

CLARKSON MCALONIS & O’ CONNOR P.C.
Attorneys for Defendar@nd Counterclaimant
Southern Highlands Community Association
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EXHS

CLARKSON M CALONIS & O'CONNOR, P.C.

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

CLARKSON, P.C.

1210 S. Valley View Blvd., Suite #202

Las Vegas, Nevada 89102

Telephone:  (702) 462-5700

Facsimile:  (702) 446-6234

Email: AClarkson@cmolawpc.com
MMcAlonis@cmolawpc.com

Attorneys for Defendant

Southern Highlands Community Association

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., an individual, Case Na: A-23-881474W

Plaintiff,

Dept. No.:XXXI
_VS_

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada NeRrofit APPENDIX TO DEFENDANT/

)
)
)
)
)
)
)
Corporation; DOES K; AND ROE BUSINESS ) COUNTERCLAIMANT SOUTHERN
ENTITIES X, inclusive ) HIGHLANDS COMMUNITY
)
)
)
)
)
)

ASSOCIATION’S OPPOSITION TO
PLAINTIFF/COUNTERDEFENDANT'S
SPECIAL ANTI -SLAPP MOTION TO
DISMISS COUNTERCLAIMS

Consolidated with:
Case No. A-24-886317-C

Exhibit | Description PageNos.

A Notice ofIneligibility SHCA 00001-
SHCA 00084
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Association Hearing Notice SHCA 00085-
SHCA 00164
Hearing Determination Letter SCHA 00165-
SCHA 00168
6/25/24 Hearing Minutes SCHA 00167-
SCHA 00170
Declaration of Sara Gilliam generabyldressing Kosor’s actions SCHA 00171-
SCHA 00173

CLARKSON MCALONIS & O’ CONNOR P.C.

/s/ Adam H. Clarkson

ADAM H. CLARKSON, ESQ.

Nevada Bar No. 10003

MATTHEW J. MCALONIS, ESQ.

Nevada Bar No. 11203

CLARKSON MCALONIS & O’ CONNORP.C.
Attorneys for Defendant

Southern Highlands Community Association
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CERTIFICATE OF SERVICE

| hereby certify that on the T'Df July 2024 | served a true and correct copy ABPENDIX TO
DEFENDANT/ COUNTERCLAIMANT SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION'S OPPOSITION TO PLAINTIFF/COUNTERDEFENDANT’S SPECIAL
ANTI -SLAPP MOTION TO DISMISS COUNTERCLAIMS by serving the following parties
via Odyssey File & Serve:

ROBERT E. WERBICKY, ESQ.
ARIEL C. JOHNSON, ESQ.
PIERS TUELLER, ESQ.
HUTCHISON & STEFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Telephone: (702) 385-2500
Facsimile: (702) 385-2086
Email: ddoto@hutchlegal.com
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com
Attorneys for Plaintiff Michael Kosor, Jr.

NATHANAEL RULIS, ESQ.

KEMP JONES

3800 Howard Hughes Pkwy., 17th Floor

Las Vegas, NV 89169

Telephone: (702) 385-6000

E-mail: n.rulis@kempjonesom

Attorney for Defendant Southern Highlands Development Corporation

TAMARA BEATTY PETERSON, ESQ.
PETERSON BAKER, PLLC

701 S. 7th Street

Las Vegas, NV 89101

Telephone: (702) 786-1001

Email: tpeterson@petersonbaker.com
Attorney for Defendants Chris Armstrong
Mark Lieberman and Rick Rexius

VEIVKOH\ /LYLOQJVWROQB
Ashley Livingston
An Employeeof ClarksonMcAlonis & O’Connor,P.C.
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