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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of this APPENDIX TO

APPELLANT’S OPENING BRIEF VOLUME 6 of 11 was served upon all counsel

of record by electronically filing the document using the Nevada Supreme Court’s

electronic filing system.

Dated: June 1, 2025.

By: /s/ Kaylee Conradi
An Employee of Hutchison & Steffen
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1 any personal profit or any compensation of any kind is

2 prohibited.

3 The Court does give plain meaning to the statute, to

4 the language.  The legislative intent or history is not looked

5 into if the wording is clear, as it is here.

6 Plaintiff would serve on a Board that is directly

7 linked to active litigation and potentially may profit

8 directly or indirectly, or be compensated from any matters the

9 Board may decide upon, meaning, voting for, or influencing a

10 settlement, or waiver of fees, et cetera.

11 The irreparable harm prong is equal.  Both parties

12 are not irreparably harmed.  Plaintiff does have the option to

13 run in future elections.  Defendant did have the option to

14 hold off the timing of the election.

15 The parties' interests will be resolved during the

16 remainder of the case, and that is the second prong.

17 So regarding the cost bond, it shall not be

18 distributed to Defendant.  There is no supporting basis or

19 documents provided to support a release.  That bond shall be

20 returned to the Plaintiff.

21 I would ask Plaintiff's counsel -- I'm sorry, excuse

22 me -- Defendant's counsel, Mr. Clarkson, if you would please

23 prepare, circulate to Plaintiffs as to form and content,

24 please.

25 MR. CLARKSON:  Thank you, Your Honor.  Yes, Your

Page 74
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1 Honor.

2 THE COURT:  Thank you, counsels, for your time. 

3 Appreciate it.

4 MR. TUELLER:  Thank you, Your Honor.

5 MR. CLARKSON:  Thank you, Your Honor.

6 THE COURT:  Have a good rest of your day.

7  MR. RULIS:  Thank you, Your Honor.

8 THE COURT:  Thank you.

9 (Proceeding concluded at 11:21 a.m.)

10 *   *   *   *   * 

11 ATTEST:  I hereby certify that I have truly and correctly

12 transcribed the audio/visual proceedings in the above-entitled

13 case to the best of my ability.

14

15                                    

16 VERBATIM DIGITAL REPORTING, LLC

17

18

19

20

21

22

23

24

25
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NEOJ 
J. Randall Jones, Esq. (#1927) 
jrj@kempjones.com 
Nathanael R. Rulis, Esq. (#11259) 
n.rulis@kempjones.com 
Madison S. Florance, Esq. (#14229) 
m.florance@kempjones.com 
KEMP JONES, LLP 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
Telephone: (702) 385-6000 
Attorneys for Defendant Southern  
Highlands Development Corporation 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

MICHAEL KOSOR, JR., a Nevada resident, 
 
   Plaintiff, 
vs. 
 
SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation; SOUTHERN HIGHLANDS 
DEVELOPMENT CORPORATION, a 
Nevada Corporation; CHRIS 
ARMSTRONG, an individual; RICK 
REXIUS, an individual; MARC 
LIEBERMAN, an individual; 
 
   Defendants. 

 

Case No.: A-23-881474-W 
Dept. No.: 31 
 
 
 
NOTICE OF ENTRY OF ORDER 
GRANTING DEFENDANT SOUTHERN 
HIGHLANDS DEVELOPMENT 
CORPORATION’S MOTION TO 
DISMISS PLAINTIFF’S FIRST 
AMENDED COMPLAINT 
 
Hearing Date: February 20, 2024  
Hearing Time: 9:30 a.m.  
 

TO: All parties herein; and 

TO: Their respective counsel;  

 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order Granting 

Defendant Southern Highlands Development Corporation’s Motion to Dismiss Plaintiff’s First  

/ / / 

/ / / 

/ / / 
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Amended Complaint was entered in the above-entitled matter on March 15, 2024.  

A copy of said Order is attached hereto. 

Dated this 18th day of March, 2024. 

 KEMP JONES LLP 
 
      /s/ Nathanael Rulis                           
J. RANDALL JONES, ESQ. (#1927) 
NATHANAEL R. RULIS, ESQ. (#11259) 
MADISON S. FLORANCE, ESQ. (#14229) 
3800 Howard Hughes Parkway, 17th Floor 
Las Vegas, Nevada 89169 
 
Attorneys for Defendant Southern Highlands 
Development Corporation  
 

 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on the 18th day of March, 2024, I served a true and correct copy of the 

foregoing NOTICE OF ENTRY OF ORDER G RANTING DEFENDANT SOUTHERN 

HIGHLANDS DEVELOPMENT CORPORATION’S MOTION TO DISMISS PLAINTIFF’S 

FIRST AMENDED COMPLAINT via the Court’s electronic filing system only, pursuant to the 

Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties currently on 

the electronic service list. 
 

/s/ Ali Lott                          
An Employee of KEMP JONES LLP 
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O�*�0 
J.��Randall Jones, Esq. (#1927)
jrj@kempjones.com
Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com
Madison S. Florance, Esq. (#14229)
m.florance@kempjones.com
KEMP JONES, LLP
3800 Howard Hughes Parkway, 17th Floor��
Las Vegas, Nevada 89169
Telephone: (702) 385-6000
Attorneys for Defendant Southern��
Highlands Development Corporation

DISTRICT COURT 

CLARK COUNTY, NEVADA 

MICHAEL KOSOR, JR., a Nevada resident, 

Plaintiff, 
vs. 

SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation; SOUTHERN HIGHLANDS 
DEVELOPMENT CORPORATION, a 
Nevada Corporation; CHRIS 
ARMSTRONG, an individual; RICK 
REXIUS, an individual; MARC 
LIEBERMAN, an individual; 

Defendants. 

Case No.: A-23-881474-W 
Dept. No.: 31 

ORDER GRANTING DEFENDANT 
SOUTHERN HIGHLANDS 
DEVELOPMENT CORPORATION’S 
MOTION TO DISMISS PLAINTIFF’S 
FIRST AMENDED COMPLAINT  

Hearing Date: February 20, 2024 
Hearing Time: 9:20 a.m.  

THIS MATTER having come before the Court on February 20, 2024, with Piers R. Tueller, 

Esq. appearing on behalf of Plaintiff Michael Kosor, Jr. (“Plaintiff”); Nathanael Rulis, Esq. appearing 

on behalf of Defendant Southern Highlands Development Corporation (“SHDC”); Adam Clarkson, 

Esq. appearing on behalf of Defendant Southern Highlands Community Association (“SHCA”); and 

Tamara Beatty Peterson, Esq. on behalf of Defendants Chris Armstrong, Rick Rexius, and Marc 

Lieberman (the “Individual Defendants”) on Defendant SHDC’s Motion to Dismiss Plaintiff’s First 

Amended Complaint.  (Doc ID # 25).   

Electronically Filed
03/15/2024 4:22 PM
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Defendant SHDC filed its Motion on January 4, 2024.  (Doc ID # 25).  Defendant SHCA filed 

a Joinder to the Motion on January 18, 2024.  (Doc ID # 22).  Plaintiff filed his Opposition to the 

Motion on January 22, 2024, and SHDC filed its Reply on January 30, 2024.  (Doc ID ## 36, 37).  By 

agreement of the parties, the hearing was moved to February 20, 2024.  (Doc ID # 39).    

The Court, having reviewed and considered SHDC’s Motion, SHCA’s Joinder, Plaintiff’s 

Opposition, and SHDC’s Reply; and having heard the arguments of counsel, with good cause 

appearing, hereby grants SHDC’s Motion for the following reasons: 

FINDINGS OF FACT 1 

1. Plaintiff and another Southern Highlands resident, Howard McCarley, filed a lawsuit 

against SHCA on November 24, 2020, alleging, among other things, that the Declarant control period 

should have ended (the “2020 Lawsuit”). 

2. As part of that Complaint, Plaintiff alleged, among other things that, pursuant to the 

Association’s Covenant, Conditions and Restrictions (“CC&Rs”), the Declarant’s control over SHCA 

shall terminate 60 days after the Declarant has conveyed 75% of the maximum units. 

3. SHDC was added as a party to the 2020 Lawsuit on January 25, 2021.    

4. Plaintiff and Mr. McCarley’s First Amended Complaint included allegations regarding 

the CC&Rs and also identified various provisions of NRS 116 on which Plaintiff’s claims were based, 

including NRS 116.31032, NRS 116.31034 and NRS 116.3103, et seq. 

5. On January 10, 2022, prior to the close of discovery, Plaintiff and Mr. McCarley moved 

for summary judgment in the 2020 Lawsuit.  That motion was denied.   

6. On June 2, 2022, Plaintiff and Mr. McCarley moved to voluntarily dismiss the 2020 

Lawsuit without prejudice.  

7. On June 20, 2022, after Plaintiff and Mr. McCarley requested voluntarily dismissal, 

SHDC and SHCA filed limited oppositions, requesting dismissal of the case with prejudice.   

 
1 Any Finding of Fact more appropriately designated as a Conclusion of Law shall be so deemed and 
any Conclusion of Law more appropriately designated as a Finding of Fact shall similarly be so 
deemed. 
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8. In a decision filed on September 29, 2022, the District Court dismissed Plaintiff’s First 

Amended Complaint with prejudice and awarded fees and costs to SHCA and SHDC.   

9. Plaintiffs filed a Motion to Amend Findings of Fact Under NRCP 52(b) and to Amend 

Decision and Order and Judgment under NRCP 59 on October 26, 2022, relying, in part, on the January 

26, 2022 unit count.  

10. Plaintiff’s Motion to Amend Findings of Fact Under NRCP 52(b) and to Amend 

Decision and Order and Judgment under NRCP 59 was denied.  

11. Plaintiff sought to appeal the District Court’s decision to dismiss the 2020 Lawsuit with 

prejudice, but ultimately dismissed the appeal, affirming the legal effects and consequences of the 

voluntary withdrawal of the appeal, included that Plaintiff could not seek to reinstate his appeal and 

that any issues that were or could have been brought in the appeal were forever waived. 

12. On November 8, 2023, Plaintiff filed a Motion for Relief from Judgments arguing all 

orders and judgments in the 2020 Lawsuit were void ab initio because the district court never had 

jurisdiction as Plaintiff filed his Complaint without first complying with NRS 38.310. 

13. Plaintiff’s Motion for Relief from Judgment was denied on December 15, 2023, and the 

matter is currently on appeal before the Nevada Supreme Court.   

14. Plaintiff filed his initial Complaint in this action on November 13, 2023.  On November 

17, 2023, Plaintiff filed a First Amended Complaint wherein he alleged that SHDC, the developer and 

declarant of the association, no longer has any declarant control rights over the SHCA Executive Board 

of Directors (“Board”) pursuant to §2.19 of the CC&Rs, because more than 75% of the maximum units 

of the Association had been conveyed as of January 26, 2022.  

15. Plaintiff’s First Amended Complaint also references various provisions of NRS 116 to 

support Plaintiff’s claims, including but not limited to NRS 116.31034. 

16. Plaintiff’s First Amended Complaint also alleges that SHCA unlawfully removed 

Plaintiff from the Board. 

17. Plaintiff stated at the hearing on SHDC’s Motion to Dismiss that the allegations 

regarding Plaintiff’s removal from the Board and ongoing eligibility are meant to support claims 

against SHCA and are not included in SHDC’s Motion to Dismiss.   
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CONCLUSIONS OF LAW 

1. NRCP 12(b)(5) authorizes a court to dismiss an action for “failure to state a claim upon 

which relief can be granted.”   

2. Dismissal is proper “if it appears beyond a reasonable doubt that [plaintiffs] could prove 

no set of facts, which, if true would entitle it to relief.”  Buzz Stew, LLC v. City of N. Las Vegas, 124 

Nev. 224, 228 181 P.3d 670, 672 (2008).   

3. A court recognizes all factual allegations in a plaintiff’s complaint as true and will draw 

all inferences in its favor.  Id. at 227.   

4. Although generally, a court will not consider matters outside the pleadings being 

attacked, the court may take into account matters of public record, orders, items present in the record 

of the case, and any exhibits attached to the complaint when ruling on a motion to dismiss for failure 

to state a claim upon which relief can be granted.   Breliant v. Preferred Equities Corp., 109 Nev. 842, 

847, 858 P.2d 1258, 1261 (1993) (citation omitted).   

5. The purpose of claim preclusion “is premised on fairness to the defendant and sound 

judicial administration by acknowledging that litigation over a specific controversy must come to an 

end, even if the plaintiff has failed to avail himself of the opportunities to pursue his remedies in the 

first proceeding.”  Alcantara ex. Rel. Alcantara v. Wal-Mart Stores, Inc., 130 Nev. 252, 257, 321 P.3d 

912, 915 (2014) (internal quotation marks and citation omitted).   

6. Claim preclusion applies when “(1) the parties or the privities are the same, (2) the final 

judgment is valid, and (3) the subsequent action is based on the same claims or any part of them were 

or could have been brought in the first case.”  First Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054, 

194 P.3d 709, 713 (2008); see also Rock Springs Mesquite II Owners’ Association v. Raridan, 136 

Nev. 235, 239, 464 P.3d 104, 107 (2020).   

7. “[A]ll claims based on the same facts and alleged wrongful conduct that were or could 

have been brought in the first proceeding are subject to claim preclusion.”  Rock Springs Mesquite II 

Owners’ Association v. Raridan, 136 Nev. 235, 239, 464 P.3d 104, 108 (2020) (quoting G.C. Wallace, 

Inc. v. Eighth Judicial Dist. Ct., 127. Nev. 701, 707, 262 P.3d 1135, 1139 (2011)).   
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8. Claim preclusion generally applies to all grounds of recovery, regardless of the nature 

or category of damages requested.  Rock Springs Mesquite II Owners’ Association v. Raridan, 136 

Nev. 235, 239, 464 P.3d 104, 108 (2020). 

9. For the following reasons, the Court finds that the doctrine of claim preclusion applies 

to the claims brought by Plaintiff in this lawsuit: 

a. Mr. Kosor, SHCA, and SHDC are parties in both the current lawsuit and the 2020 

Lawsuit.  

b. The final judgment entered in the 2020 Lawsuit is valid.  

c. The issue of Declarant control was present in both the 2020 Lawsuit and the current 

lawsuit.   

d. The 2020 Lawsuit’s identification of NRS 116.31034 and NRS 116.3103, et seq., which 

are located in the same section of Chapter 116 of the Nevada Revise Statute as NRS 

116.31032, makes it clear that any issues relating thereto could have been brought in 

the 2020 Lawsuit.   

e. NRS 116.31032 was in effect at the time of the 2020 Lawsuit. 

f. The Court cannot find that the claims alleged in Plaintiff’s First Amended Complaint 

regarding Declarant control or the 2022 unit count raise any new claims or issues before 

the Court.  

g. Any claims with regards to Declarant control or the unit count in 2022 could have been 

brought in the 2020 Lawsuit.   

h. Any claims regarding Declarant control or the unit count in 2022 are a subdivision of 

NRS 116 and could have been brought in the 2020 Lawsuit based on the knowledge of 

what was happening at that time.   

10. Since the Court has determined that claim preclusion applies, it does not reach a 

determination of issue preclusion.  Some of those matters addressed in the briefing may also be 

precluded under the doctrine of issue preclusion, but the Court is focusing on claim preclusion and, 

therefore, declines to reach an order on issue preclusion at this time.   
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ORDER 

For all the reasons stated, Southern Highlands Development Corporation’s Motion to Dismiss 

Plaintiff’s First Amended Complaint is GRANTED.  This Order excludes any determination regarding 

Plaintiff’s removal from the Board and ongoing eligibility as those are claims against SHCA and are 

not included in the Motion to Dismiss.  Furthermore, SHCA’s Joinder is GRANTED, consistent with 

the scope of the Motion.  

IT IS SO ORDERED.  

__________________________________ 

Respectfully Submitted By: 

Dated this 13th day of March, 2024. 

KEMP JONES LLP 

      /s/   Nathanael R. Rulis
J. Randall Jones, Esq. (#1927)
Nathanael R. Rulis, Esq. (#11259)
Madison S. Florance, Esq. (#14229)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Defendant Southern Highlands
Development Corporation

Approved as to Form and Content By: 

Dated this 13th day of March, 2024. 

CLARKSON MCALONIS & 
O’CONNOR, P.C. 

      /s/ Adam Clarkson  
Adam H. Clarkson, Esq. (#10003) 
Matthew J. McAlonis, Esq. (#11203) 
1210 S. Valley View Blvd., Suite #202 
Las Vegas, Nevada 89102 
Attorneys for Defendant Southern Highlands 
Community Association  

Dated this 13th day of March, 2024. 

HUTCHISON & STEFFEN, PLLC 

/s/ circulated not signed ���F�R�P�S�H�W�L�Q�J���R�U�G�H�U
Robert E. Werbicky, Esq. (#6166) 
Ariel C. Johnson, Esq. (#13357) 
Piers R. Tueller, Esq. (#14633) 
Peccole Professional Park 
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 
Attorneys for Plaintiff 

Dated this 13th day of March, 2024. 

PETERSON BAKER, PLLC 

      /s/   Tamara Beatty Peterson 
Tamara Beatty Peterson, Esq., (#5218) 
Nikki L. Baker, Esq., (#6562) 
David E. Astur, Esq., (#15008) 
701 S. 7th Street 
Las Vegas, NV 89101 
Attorneys for Defendants Chris Armstrong, 
Rick Rexius, and Marc Lieberman 
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From: Piers R. Tueller
To: Maddie Florance; Nathanael Rulis
Cc: Robert E. Werbicky; Ariel C. Johnson; Adam Clarkson; Matthew McAlonis; Ashley Livingston; tpeterson@petersonbaker.com; Ali Lott
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC"s Motion to Dismiss
Date: Wednesday, March 13, 2024 2:42:26 PM
Attachments: image001.png

Order Granting Motion to Dismiss.v2 (HS rev)_KJ edits (FINAL H&S rev).docx

EXTERNAL E-MAIL - Do Not Click Links or Attachments Unless You Know They Are Safe

 
Hi Maddie,
 
It was good to speak with you.  We accepted all proposed changes except as follows:
 

FOF Para. 2 – Adjusted the proposed/rejected  language to now read “based on the articulated unit counts in that

case”;

COL Para. 9c, g, and h – Maintained the inclusion of NRS 116.31032;

COL Para. 10 – Maintained the additional verbiage regarding issue preclusion; and

COL Para. 11 – Maintained the proposed language regarding NRED.

 
I was able to figure the issue with Track Changes and the attached draft reflects these outstanding differences between the
parties.  Based on our conversation it sounds like we have reached an impasse on the order language, but I appreciate our
collaboration.   Once SHDC submits the proposed order, we will submit Mr. Kosor’s competing order with the changes as
articulated above.
 
Thanks,
 

From: Piers R. Tueller <ptueller@hutchlegal.com> 
Sent: Tuesday, March 12, 2024 9:18 PM
To: Maddie Florance <m.florance@kempjones.com>; Nathanael Rulis <n.rulis@kempjones.com>
Cc: Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson
<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;
tpeterson@petersonbaker.com; Ali Lott <a.lott@kempjones.com>
Subject: Re: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss

 
That's not a problem.  Feel free to give me a call once your depo has concluded.  I'm in the office all afternoon.
 
Good luck in your deposition and I look forward to connecting.
 
Best,

From: Maddie Florance <m.florance@kempjones.com>
Sent: Tuesday, March 12, 2024 9:15 PM
To: Piers R. Tueller <ptueller@hutchlegal.com>; Nathanael Rulis <n.rulis@kempjones.com>
Cc: Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson
<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;
tpeterson@petersonbaker.com <tpeterson@petersonbaker.com>; Ali Lott <a.lott@kempjones.com>
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss

 
Hi Piers,
 
I am happy to discuss. I have a deposition in the morning but should be available by 2:00 p.m.
 
Thanks,
Maddie

Maddie Florance, Esq.
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From: Adam Clarkson
To: Maddie Florance; "Piers R. Tueller"; Nathanael Rulis
Cc: Robert E. Werbicky; Ariel C. Johnson; Matthew McAlonis; Ashley Livingston; tpeterson@petersonbaker.com; Ali Lott
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC"s Motion to Dismiss
Date: Wednesday, March 13, 2024 11:18:44 AM
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EXTERNAL E-MAIL - Do Not Click Links or Attachments Unless You Know They Are Safe

 
Good morning Maddie,
 
You may submit with my electronic signature.
 
Sincerely,
 
Adam H. Clarkson, Esq.
Clarkson McAlonis & O’Connor, P.C.
 
Please copy the following members of my staff on your original or return correspondence to ensure prompt processing:
-          Ms. Natalie Olivo, Office Manager:  nolivo@cmolawpc.com (General inquiries, collections, and related matters)
-      Ms. Ashley Livingston, Association & Education Paralegal:  alivingston@cmolawpc.com (Litigation, general counsel,
scheduling, and education/training)
-          Ms. Brittany Stemple, Legal Assistant:  bstemple@cmolawpc.com (Collection matters)

 
Las Vegas: 1210 S. Valley View Blvd., Suite 202, Las Vegas, Nevada 89102
P: (702) 462-5700/ F: (702) 446-6234
Reno:  300 East 2nd Street, Suite 1510, Reno, NV 89501
P: (775) 850-2800; F: (702) 446-6234
 
CONFIDENTIALITY/PRIVILEGE: The information contained in this electronic mail message is confidential/privileged information intended only for
the use of the individual or entity named above, and may be confidential/privileged under state and federal laws.  The information herein may also be
protected by the Electronic Communications Privacy Act, USC Sections 2510-2521.  If the reader of this email message is not the intended recipient, you
are hereby notified that any dissemination, distribution, or copying of this communication is strictly prohibited, as is any use of the information herein
for any other purpose.  If you have received this communication in error, please immediately notify us by telephone (702.462.5700) and delete the
original message.
DEBT COLLECTION: The Clarkson Law Group, P.C. d/b/a Clarkson McAlonis & O’Connor, P.C. is a debt collector. Clarkson McAlonis &
O’Connor, P.C. is attempting to collect a debt and any information obtained will be used for that purpose.

 

From: Maddie Florance <m.florance@kempjones.com> 
Sent: Tuesday, March 12, 2024 9:49 AM
To: 'Piers R. Tueller' <ptueller@hutchlegal.com>; Nathanael Rulis <n.rulis@kempjones.com>
Cc: Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson
<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;
tpeterson@petersonbaker.com; Ali Lott <a.lott@kempjones.com>
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss
 
Good Morning,
 
Attached please find our additional revisions to the order granting SHDC’s Motion to Dismiss.  Please let us know if we have your
authorization to affix your e-signature to the attached order.  We would like to submit this Proposed Order to the Court this
afternoon. 
 
Thanks,
Maddie

Maddie Florance, Esq.
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3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169

(P) 702-385-6000 | (F) 702 385-6001| m.florance@kempjones.com 

(profile)  (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information that is
legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding this to sender,
or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or saving them in any
manner. Thank you.
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From: Tammy Peterson
To: Maddie Florance; "Piers R. Tueller"; Nathanael Rulis
Cc: Robert E. Werbicky; Ariel C. Johnson; Adam Clarkson; Matthew McAlonis; Ashley Livingston; Ali Lott
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC"s Motion to Dismiss
Date: Tuesday, March 12, 2024 5:45:49 PM
Attachments: image001.png

EXTERNAL E-MAIL - Do Not Click Links or Attachments Unless You Know They Are Safe

 
Maddie
 
Thank you.  You may submit with my electronic signature.
 
Regards
Tammy
 
Tamara Beatty Peterson, Esq.
Peterson Baker, PLLC
702.786.1001
 

From: Maddie Florance <m.florance@kempjones.com> 
Sent: Tuesday, March 12, 2024 9:49 AM
To: 'Piers R. Tueller' <ptueller@hutchlegal.com>; Nathanael Rulis <n.rulis@kempjones.com>
Cc: Robert E. Werbicky <rwerbicky@hutchlegal.com>; Ariel C. Johnson <ajohnson@hutchlegal.com>; Adam Clarkson
<aclarkson@cmolawpc.com>; Matthew McAlonis <MMcAlonis@cmolawpc.com>; Ashley Livingston <alivingston@cmolawpc.com>;
Tammy Peterson <tpeterson@petersonbaker.com>; Ali Lott <a.lott@kempjones.com>
Subject: RE: Kosor v. SHCA, et al (A-23-881474-W) - Order Granting SHDC's Motion to Dismiss
 
Good Morning,
 
Attached please find our additional revisions to the order granting SHDC’s Motion to Dismiss.  Please let us know if we have your
authorization to affix your e-signature to the attached order.  We would like to submit this Proposed Order to the Court this
afternoon. 
 
Thanks,
Maddie

Maddie Florance, Esq.

 

 

3800 Howard Hughes Pkwy., 17th Floor | Las Vegas, NV 89169

(P) 702-385-6000 |  (F) 702 385-6001| m.florance@kempjones.com 

(profile)  (vCard)

This e-mail transmission, and any documents, files, or previous e-mail messages attached to it may contain confidential information that is
legally privileged. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding this to sender,
or by telephone at (702) 385-6000, and destroy the original transmission and its attachments without reading or saving them in any
manner. Thank you.
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-23-881474-WMichael Kosor, Jr., Plaintiff(s)

vs.

Southern Highlands Community 
Association, Defendant(s)

DEPT. NO.  Department 31

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/15/2024

Tamara Peterson tpeterson@petersonbaker.com

Natalie Olivo nolivo@the-clg.com

Maddie Florance m.florance@kempjones.com

Kaylee Conradi kconradi@hutchlegal.com

Robert Werbicky rwerbicky@hutchlegal.com

Bobbie Benitez bbenitez@hutchlegal.com

Ariel Johnson ajohnson@hutchlegal.com

Clarise Wilkins pblit@petersonbaker.com

Adam Clarkson aclarkson@cmolawpc.com

Matthew McAlonis mmcalonis@cmolawpc.com

Ashley Livingston alivingston@cmolawpc.com
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Julia Melnar jmelnar@petersonbaker.com

Nathanael Rulis n.rulis@kempjones.com

Allison Lott a.lott@kempjones.com
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

* * * * 
 

 

MICHAEL KOSOR, JR., PLAINTIFF(S) 

VS. 

SOUTHERN HIGHLANDS COMMUNITY 

ASSOCIATION, DEFENDANT(S) 

Case No.: A-24-886317-C (Sub Case)  

                 A-23-881474-W (Lead Case) 

DEPARTMENT 31 

 
 

NOTICE OF DEPARTMENT REASSIGNMENT 

 

 NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to 

Judge Joanna S. Kishner. 

 

 This reassignment is due to:  Order Re: Consolidation Filed 04-01-2024 in Lead Case 

 

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE 

RESET BY THE NEW DEPARTMENT.  PLEASE INCLUDE THE NEW DEPARTMENT 

NUMBER ON ALL FUTURE FILINGS. 

 

STEVEN D. GRIERSON, CEO/Clerk of the Court 

By:  /s/ Salevao Asifoa 
 Salevao Asifoa, Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that this 3rd day of April, 2024 
 

 The foregoing Notice of Department Reassignment was electronically served to all 
registered parties for case number A-24-886317-C. 
 
 /s/ Salevao Asifoa 

 Salevao Asifoa, Deputy Clerk of the Court 
�

�&�D�V�H���1�X�P�E�H�U�����$�����������������������&

�(�O�H�F�W�U�R�Q�L�F�D�O�O�\���)�L�O�H�G
�����������������������������3�0
�6�W�H�Y�H�Q���'�����*�U�L�H�U�V�R�Q
�&�/�(�5�.���2�)���7�+�(���&�2�8�5�7
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AACC 
CLARKSON M CALONIS & O’CONNOR, P.C.  
ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
1210 S. Valley View Blvd., Suite #202 
Las Vegas, Nevada 89102 
Telephone:  (702) 462-5700 
Facsimile:  (702) 446-6234 
Email: AClarkson@cmolawpc.com 
 MMcAlonis@cmolawpc.com  
Attorneys for Defendant  
Southern Highlands Community Association 
 

EIGHTH JUDICIAL DISTRICT COURT  

CLARK COUNTY, NEVADA  

MICHAEL KOSOR, JR., an individual, 

                                          Plaintiff, 

-vs- 

SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation; DOES I-X; AND ROE BUSINESS 
ENTITIES I-X, inclusive 
                       Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-23-881474-W 
 
Dept. No.: XXXI  

 
DEFENDANT SOUTHERN 
HIGHLANDS COMMUNITY 
ASSOCIATION’S ANSWER TO 
PLAINTIFF’S COMPLAINT  AND 
COUNTER-CLAIM  
 
 
Consolidated with: 
Case No.: A-24-886317-C 
 
Dept. No.: V 
  

 

COMES NOW, Defendant, Southern Highlands Community Association (the “Association”), 

by and through its counsel of record CLARKSON MCALONIS & O’CONNOR, P.C., hereby 

�&�D�V�H���1�X�P�E�H�U�����$�����������������������:

�(�O�H�F�W�U�R�Q�L�F�D�O�O�\���)�L�O�H�G
�������������������������������3�0
�6�W�H�Y�H�Q���'�����*�U�L�H�U�V�R�Q
�&�/�(�5�.���2�)���7�+�(���&�2�8�5�7
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submits the following Answer to the Amended Complaint filed by Plaintiff Michael Kosor, Jr. 

(“Plaintiff”).  

 

 

PARTIES AND JURISDICTION  

1. Answering paragraph number 1, the Association is without sufficient knowledge or 

information to form a belief as to the thrust of the allegations of said paragraph and, on that basis, 

denies each and every allegation set forth therein.  

2. Answering paragraph 2, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

3. Answering paragraph number 3, the Association admits to the allegations set forth therein. 

4. Answering paragraph number 4, the Association admits to the allegations set forth therein. 

5. Answering paragraph number 5, the Association denies the allegations set forth therein. 

6. Answering paragraph number 6, the Association denies the allegations set forth therein. 

7. Answering paragraph number 7, the Association denies the allegations set forth therein.  

GENERAL ALLEGATION S 

8. Answering paragraph 8, Association states the recorded documents speak for themselves. To 

the extent a response is necessary the Association admits the allegations set forth therein. 

9. Answering paragraph 9, the Association states the recorded documents speak for themselves. 

To the extent a response is necessary the Association admits the allegations set forth therein. 

10. Answering paragraph 10, the Association admits the allegations set forth therein. 

11. Answering paragraph 11, the Association denies the allegations set forth therein. 

12. Answering paragraph 12, the Association denies the allegations set forth therein. 

13. Answering paragraph 32, the Association admits election results of the Association’s 

corporate election indicated Plaintiff had sufficient votes for election but admits denies  the balance 

of the allegations set forth therein. 
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14. Answering paragraph 14, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

15. Answering paragraph 15, the Association denies the allegations set forth therein. 

16. Answering paragraph 16, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

17. Answering paragraph 17, the Association denies the allegations set forth therein. 

18. Answering paragraph 18, the Association denies the allegations set forth therein. 

19. Answering paragraph 19, the Association denies the allegations set forth therein. 

20. Answering paragraph 20, the Association denies the allegations set forth therein. 

21. Answering paragraph 21, the Association denies the allegations set forth therein. 

22. Answering paragraph 22, the Association denies the allegations set forth therein. 

23. Answering paragraph 23, the Association denies the allegations set forth therein. 

24. Answering paragraph 24, the Association denies the allegations set forth therein. 

25. Answering paragraph 25, the Association admits the allegations set forth therein. 

26. Answering paragraph 26, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

27. Answering paragraph 27, the Association states the Nomination Form speaks for itself. 

Association admits the allegations set forth therein. 

28. Answering paragraph 28, the Association admits the allegations set forth therein. 

29. Answering paragraph 29, the Association denies the allegations set forth therein. 

30. Answering paragraph 30, the Association denies the allegations set forth therein. 

31. Answering paragraph 31, the Association denies the allegations set forth therein. 

32. Answering paragraph 32, the Association denies the allegations set forth therein. 

33. Answering paragraph 33, the Association admits the allegations set forth therein 

AA001280



 

4 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

34. Answering paragraph 34, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

35. Answering paragraph 35, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

36. Answering paragraph 36, the Association is without sufficient knowledge or information to 

form a belief as to the thrust of the allegations of said paragraph and, on that basis, denies each and 

every allegation set forth therein. 

37. Answering paragraph 37, the Association denies the allegations set forth therein. 

38. Answering paragraph 38, the Association denies the allegations set forth therein. 

39. Answering paragraph 39, the Association denies the allegations set forth therein. 

40. Answering paragraph 40, the Association states the Letter speaks for itself. Association 

admits the allegations set forth therein. 

41. Answering paragraph 41, the Association states the Letter speaks for itself. Association denies 

the allegations set forth therein. 

42. Answering paragraph 42, the Association states the Letter speaks for itself. Association denies 

the allegations set forth therein. 

43. Answering paragraph 43, the Association states the Letter speaks for itself. Association denies 

the allegations set forth therein. 

44. Answering paragraph 44, the Association denies the allegations set forth therein. 

45. Answering paragraph 45, the Association states the Letter speaks for itself. Association denies 

the allegations set forth therein. 

46. Answering paragraph 46, the Association denies the allegations set forth therein. 

47. Answering paragraph 47, the Association denies the allegations set forth therein. 

48. Answering paragraph 48, the Association denies the allegations set forth therein. 

49. Answering paragraph 49, the Association denies the allegations set forth therein. 

50. Answering paragraph 50, the Association denies the allegations set forth therein. 
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51. Answering paragraph 51, the Association admits the allegations set forth therein. 

52. Answering paragraph 52, the Association denies the allegations set forth therein. 

 

FIRST CLAIM FOR RELIEF  

53. Answering paragraph 53, the Association repeats and realleges its answers to paragraphs 1 

through 52 above and incorporates the same by reference as though fully set forth herein. 

54. Answering paragraph 54, the Association denies the allegations set forth therein. 

55. Answering paragraph 55, the Association denies the allegations set forth therein. 

56. Answering paragraph 56, the Association denies the allegations set forth therein. 

57. Answering paragraph 57, the Association denies the allegations set forth therein. 

58. Answering paragraph 58, the Association denies the allegations set forth therein. 

59. Answering paragraph 59, the Association denies the allegations set forth therein. 

 

AFFIRMATIVE DEFENSES  

1. Failure to State a Claim. Plaintiff and every purported cause of action therein, fails to state a 

claim for which relief can be granted against Association. 

2. Statutes of Limitations. The Association alleges that the causes of action set forth in Plaintiff’s 

Complaint are barred by all applicable Nevada Statutes of Limitations.  

3. Estoppel. The Association is informed and believes, and thereon alleges, that Plaintiff 

engaged in conduct and/or activities with respect to the subject of Plaintiff’s Complaint, and by reason 

of said conduct and/or activities, Plaintiff is estopped from asserting any claims for damages or 

seeking any other relief against Association. 

4. Waiver. The Association is informed and believes, and thereon alleges, that Plaintiff and other 

parties have engaged in conduct and activities sufficient to constitute a waiver of any alleged breach 

of duty, negligence, act omission, or any other conduct, if any, as set forth in Plaintiff’s Complaint. 

5. Laches. Plaintiff waited an unreasonable period of time before asserting such claims under 

the doctrine of laches. 
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6. Unclean Hands. Plaintiff is barred by the equitable doctrine of unclean hands from obtaining 

the relief requested. 

7. Failure to Appropriately Plead Fraud. To the extent Plaintiff intends to rely upon or claim that 

Association committed fraud, Plaintiff failed to appropriately plead such a cause of action and failed 

to meet the pleading standard necessary to bring such a claim.  

8. Costs. The Association is informed and believes, and thereon alleges, that Plaintiff’s 

Complaint was brought without reasonable cause and without a good faith belief that there was a 

justifiable controversy under the facts or the law, which warranted the filing of Plaintiff’s Complaint 

against Association. Plaintiff should therefore be responsible for all of Association’s necessary and 

reasonable defense costs. 

9. Conduct was Justified. The conduct of the Association with regard to the matters alleged in 

Plaintiff’s Complaint was justified, and by reason of the foregoing, Plaintiff is barred from any 

recovery against Association herein. 

10. Lack of Standing. The Association is informed and believes, and thereon alleges, that Plaintiff 

has no standing to enforce the statutes and regulations identified in Plaintiff’s Complaint. 

11. Not Entitled to Relief. Plaintiff is not entitled to relief from or against the Association, as 

Plaintiff has not sustained any loss, injury, or damages that resulted from any act, omission, or breach 

by Association.  

12. No Breach. The Association did not breach any statutory, common law, or contractual duties 

allegedly owed to Plaintiff. 

13. Compliance with Statutes. Plaintiff’s claims are barred because the Association complied 

with all applicable statutes and regulations.  

14. Compliance with Covenants, Conditions and Restrictions (“CC&Rs”). At all times relevant, 

the Association has acted reasonably and in good faith with respect to the matters at issue and has 

complied with the provisions of the CC&Rs and Nevada law.  

15. Equitable Relief Barred. Plaintiff is not entitled to equitable relief because he has an adequate 

remedy at law.  

16. Res Judicata.  Plaintiff’s claims are barred by the doctrines of claim and/or issue preclusion. 
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17. Reservation. The Association presently has insufficient knowledge or information on which 

to form a belief as to whether it may have any additional, as yet unstated, affirmative defenses 

available. The Association reserves the right to assert additional defenses in the event that discovery 

indicates that they would be appropriate. 

18. Not Waiving Defenses. The Association hereby incorporates by reference those affirmative 

defenses enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In 

the event that further investigation and/or discovery reveals the applicability of any such defenses, 

Association reserves the right to seek leave of Court to amend this Answer to specifically assert any 

such defenses. Such defenses are herein incorporated by reference for the specific purpose of not 

waiving any such defenses. 

WHEREFORE, Defendant prays:  

1. That Plaintiff take nothing by way of her Complaint and that the Court deny Plaintiff 

all of the relief sought therein;  

2. For costs and attorney fees incurred in the defense of this action; and 

3. For any such other and further relief as the Court deems just and proper.  

Dated this 30th day of April  2024.  

 
CLARKSON MCALONIS & O’ CONNOR P.C.  

      /s/ Adam H. Clarkson   
ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
CLARKSON MCALONIS & O’ CONNOR P.C. 
Attorneys for Defendant  
Southern Highlands Community Association 
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COUNTER-CLAIM  
 

 Comes now, counter-claimant Southern Highlands Community Association (“Association”), 

by and through its attorneys of record, CLARKSON MCALONIS & O’CONNOR, P.C., and files 

these counter-claims against Counter-defendant Michael Kosor, Jr. (hereinafter “Counter-defendant” 

or “Kosor”), and states as follows: 

PARTIES 

1. The Association is a Nevada non-profit corporation, organized and existing as a homeowners 

association pursuant to NRS 116.001 et seq., to administer, manage and operate the Southern 

Highlands Community Association located in Clark County, Nevada. 

2. Upon information and belief, Counter-defendant Kosor is a resident of Clark County, Nevada. 

JURISDICTION AND VENUE  

3. This Court has original jurisdiction, and the parties involved are located in Clark County, 

Nevada, or have submitted to the jurisdiction of this Court. 

4. Venue is proper pursuant to NRS 13.010 because the events and omissions giving rise to this 

action occurred in Clark County, Nevada. 

GENERAL ALLEGATIONS  

5.  Kosor owns a unit within the Association. 

6.  Kosor was elected to the Association’s Board of Directors (“Board”) in the December 2021 

election. 

7.  Kosor served on the Association’s Board from December 2021 until his position was deemed 

vacant by operation of law in May of 2023. 
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8.  Kosor submitted a candidate statement form to run for the Association’s December 2023 

election. 

9. Kosor’s 2023 candidate statement form did not include a disclosure of all of Kosor’s potential 

conflicts of interest if he were elected to serve on the Association’s Board. 

10. Kosor knew or should have known that he had numerous potential conflicts of interest 

requiring disclosure at the time he submitted his candidate statement. 

11. Kosor falsely represented that Kosor did not have any potential conflicts of interest with 

serving on the Association’s Board when Kosor checked the box indicating no conflicts of interest on 

Kosor’s 2023 candidate statement form. 

12. In December of 2023, Kosor was notified in writing of his failure to disclose and/or false 

representation regarding potential conflicts of interest in his candidate statement and failed or refused 

to correct such representations by disclosing such conflicts of interest. 

13.  At the time Kosor submitted his 2023 candidate statement Kosor had a civil action pending 

against the Association. 

14.  Kosor knew or should have known that he stood to gain profit or compensation of any kind if 

he were to serve as a director on the Association’s Board. 

15.   Kosor falsely represented that Kosor did not stand to gain profit or compensation of any kind 

if he were to serve as a director on the Association’s Board by checking the box on the candidate 

statement form indicating that Kosor did not potentially stand to gain profit or compensation of any 

kind if he were to serve as a director on the Association’s Board. 

16. In December of 2023, Kosor was notified in writing of his failure to disclose and/or false 

representation regarding the fact that he stood to gain profit or compensation of any kind if he were to 
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serve as a director on the Association’s Board and failed or refused to correct such false 

representations. 

17. Kosor knew or should have known that the Association’s insurers declined to provide 

directors’ and officers’ insurance coverage that would cover him, or claims made by him due to his 

various actions against the Association and claims he submitted for coverage while he was a director. 

18. Kosor failed to disclose and/or falsely represented that he was not insurable under the 

Association’s directors’ and officers’ insurance coverage in his 2023 candidate statement. 

19. In December of 2023, Kosor was notified in writing of his failure to disclose and/or false 

representation regarding the fact that he was not insurable under the Association’s directors’ and 

officers’ insurance coverage and failed or refused to correct such representations. 

20. Kosor’s 2023 candidate statement included a reference to a website maintained by or on behalf 

of Kosor, which Kosor claimed included additional information about his candidacy. 

21. Kosor and Association completed mediation pursuant to NRS 38.310 in March of 2024, which 

included the issues involving these general allegations and set forth by Association as counter-claims 

herein. 

FIRST CLAIM FOR RELIEF  
(Breach of NRS 116.31034(9)) 

 
22. The Association repeats and realleges the allegations of the preceding paragraphs of the 

counter-claim complaint as though fully set forth herein and incorporates the same herein by reference. 

23. NRS 116.31034(9) provides: 

Each person who is nominated as a candidate for membership on the 
executive board pursuant to subsection 4 must: 
 
      (a) Make a good faith effort to disclose any financial, business, 
professional or personal relationship or interest that would result or 
would appear to a reasonable person to result in a potential conflict of 
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interest for the candidate if the candidate were to be elected to serve as a 
member of the executive board; and 
 
      (b) Disclose whether the candidate is a member in good standing. For 
the purposes of this paragraph, a candidate shall not be deemed to be in 
“good standing” if the candidate has any unpaid and past due assessments 
or construction penalties that are required to be paid to the association. 
 
�Î  The candidate must make all disclosures required pursuant to this 
subsection in writing to the association with his or her candidacy 
information. Except as otherwise provided in this subsection, the 
association shall distribute the disclosures, on behalf of the candidate, to 
each member of the association with the ballot or, in the event ballots are 
not prepared and mailed pursuant to subsection 5, in the next regular 
mailing of the association. The association is not obligated to distribute any 
disclosure pursuant to this subsection if the disclosure contains information 
that is believed to be defamatory, libelous or profane. 
 
(emphasis added). 
 

24. NRS 116.31034(13) provides: 

If a person is not eligible to be a candidate for or member of the executive board or an 

officer of the association pursuant to any provision of this chapter, the association: 

      (a) Must not place his or her name on the ballot; and 

      (b) Must prohibit such a person from serving as a member of the executive board 

or an officer of the association. 

25. An actual controversy has arisen between the Association and Counter-defendant that is ripe 

for adjudication concerning the interpretation of NRS 116.31034(9) and the required disclosure of 

potential conflicts by a potential candidate seeking election to the executive board of directors for the 

Association. 

26. The Counter-defendant has numerous financial, business, professional or personal 

relationships or interests that would appear to a reasonable person to result in a potential conflict of 

interest for the candidate being nominated to serve on the executive board of the Association. 
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27. Despite being given multiple opportunities to disclose his potential conflicts of interest as 

required by NRS 116.31034(9), the Counter-defendant has refused to disclose any potential conflicts 

of interest and falsely represented he has none. 

28. Counter-defendant’s failure to disclose potential conflicts of interest and/or false 

representation of an absence of many potential conflicts of interest constitutes a violation of NRS 

116.31034(9) giving rise to a cause of action against Counter-defendant pursuant to NRS 116.4117. 

29.  Counter-defendant’s actions constituted a willful and material failure to comply with NRS 116 

and Association should be awarded punitive damages against Counter-defendant pursuant to NRS 

116.4117(4) to deter such conduct in the future. 

30. Counter-defendant’s failure to disclose potential conflicts of interest and/or false 

representation of an absence of many potential conflicts of interest constitutes a violation of NRS 

116.31034(9) and thereby causes Counter-defendant to be ineligible to serve as a candidate for or 

member of the Association’s Board pursuant to NRS 116.31034(13) unless or until such time as 

Counter-defendant submits a candidate statement disclosing all potential conflicts of interest. 

31. Pursuant to NRS 30.010, this Court has the power and authority to declare rights under Nevada 

law. 

32. As a direct result of the Counter-defendant’s actions, the Association has been forced to retain 

the services of an attorney to prosecute this action; therefore, pursuant to Nevada law and the 

Association’s Governing Documents, the Association is entitled to recover its attorney’s fees and costs 

incurred herein. 

SECOND CLAIM FOR RELIEF  
(Breach of NRS 116.31034(10)(a)(2)) 

 
33. The Association repeats and realleges the allegations of the preceding paragraphs of the 

counter-claim complaint as though fully set forth herein and incorporates the same herein by reference. 
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34. NRS 116.31034(10)(a)(2) provides: 

Except as otherwise provided in subsections 11 and 12, unless a person is 
appointed by the declarant: 
 
      (a) A person may not be a candidate for or member of the executive 
board or an officer of the association if: 
 
             (1) The person resides in a unit with, is married to, is domestic 
partners with, or is related by blood, adoption or marriage within the third 
degree of consanguinity or affinity to another person who is also a member 
of the executive board or is an officer of the association; 
 
             (2) The person stands to gain any personal profit or 
compensation of any kind from a matter before the executive board of the 
association; or 
 
             (3) The person, the person’s spouse or the person’s parent or child, 
by blood, marriage or adoption, performs the duties of a community 
manager for that association. 
 
(emphasis added). 
 

35. NRS 116.31034(13) provides: 

If a person is not eligible to be a candidate for or member of the executive board or an 

officer of the association pursuant to any provision of this chapter, the association: 

      (a) Must not place his or her name on the ballot; and 

      (b) Must prohibit such a person from serving as a member of the executive board 

or an officer of the association. 

36. An actual controversy has arisen between the Association and Counter-defendant that is ripe 

for adjudication concerning the interpretation of NRS 116.31034(10)(a)(2) and whether Counter-

defendant stands to gain any personal profit or compensation of any kind from a matter before the 

executive board of the Association. 

37. The Counter-defendant stands to gain profit or compensation of any kind from matters 

currently before the executive board, including, but not limited to, procuring profit or compensation 
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in the form of attorney’s fees or other favorable resolution of the outstanding litigation and appeal(s) 

currently pending against the Association through influencing and/or determining the outcome of such 

litigation as a member of the Association’s Board of Directors. 

38. Despite being given the opportunities to correct his disclosure of this issue in Counter-

defendant’s 2023 candidate statement and otherwise resolve Counter-defendants’ potential to gain 

profit or compensation of any kind from matters currently before the executive board, the Counter-

defendant has refused to correct Counter-defendant’s candidate statement disclosure, falsely 

represented that he does not stand to gain profit or compensation of any kind, and either failed or 

refused to resolve such issues. 

39. Counter-defendant’s attempt to serve on the Association’s Board despite standing to gain profit 

or compensation of any kind constitutes a violation of NRS 116.31034(10)(a)(2) giving rise to a cause 

of action against Counter-defendant pursuant to NRS 116.4117. 

40.  Counter-defendant’s actions constituted a willful and material failure to comply with NRS 116 

and Association should be awarded punitive damages against Counter-defendant pursuant to NRS 

116.4117(4) to deter such conduct in the future. 

41. Counter-defendant’s standing to gain profit or compensation of any kind from a matter before 

the Association’s Board and nevertheless attempting to serve on the Association’s Board constitutes 

a violation of NRS 116.31034(10)(a)(2) and thereby causes Counter-defendant to be ineligible to serve 

as a candidate for or member of the Association’s Board pursuant to NRS 116.31034(13) unless or 

until such time as Counter-defendant’s standing to gain profit or compensation of any kind from a 

matter before the Association’s Board has been resolved and/or eliminated. 

42. Pursuant to NRS 30.010, this Court has the power and authority to declare rights under Nevada 

law. 
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43. As a direct result of the Counter-defendant’s actions, the Association has been forced to retain 

the services of an attorney to prosecute this action; therefore, pursuant to Nevada law and the 

Association’s Governing Documents, the Association is entitled to recover its attorney’s fees and costs 

incurred herein. 

THIRD CLAIM FOR RELIEF  
(Breach of NRS 116.31034(13) by Being Uninsurable) 

 
44. The Association repeats and realleges the allegations of the preceding paragraphs of the 

counter-claim complaint as though fully set forth herein and incorporates the same herein by reference. 

45. NRS 116.31034(13) provides: 

If a person is not eligible to be a candidate for or member of the executive board or 

an officer of the association pursuant to any provision of this chapter, the association: 

      (a) Must not place his or her name on the ballot; and 

      (b) Must prohibit such a person from serving as a member of the executive board 

or an officer of the association. 

(emphasis added). 

46. NRS 116.3113(1)(d) provides: 

1.  Commencing not later than the time of the first conveyance of a unit to a person 

other than a declarant, the association shall maintain, to the extent reasonably 

available and subject to reasonable deductibles, all of the following: 

. . .  

      (d) Directors and officers insurance that is a nonprofit organization errors and 

omissions policy in a minimum aggregate amount of not less than $1,000,000 

naming the association as the owner and the named insured. The coverage must 

extend to the members of the executive board and the officers, employees, agents, 
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directors and volunteers of the association and to the community manager of the 

association and any employees thereof while acting as agents as insured persons under 

the policy terms. Coverage must be subject to the terms listed in the declaration. 

(emphasis added) 

47. An actual controversy has arisen between the Association and Counter-defendant that is ripe 

for adjudication concerning the interpretation of NRS 116.3113(1)(d) as it relates to NRS 

116.31034(13) and whether Counter-defendant may serve on the Association’s Board despite the  

Association’s insurers declining to provide coverage for Counter-defendant under the Association’s 

directors and officers insurance as required by NRS 116.3113(1)(d). 

48. The Association is unable to provide insurance for Counter-defendant due to Counter-

defendant’s own actions in suing the Association and submitting claims to the Association’s directors 

and officers insurance policy. 

49. As a matter of equity, the Association and its membership should not be required to provide 

indemnification and defense pursuant to NRS 116.31037 to a director due to the director’s having 

become uninsurable and NRS 116.31034(13) should be read to relieve the Association and its 

membership of any such obligation by disqualifying such a director from service on the Association’s 

Board. 

50. Counter-defendant’s attempt to serve on the Association’s Board despite the Association being 

reasonably unable to obtain the required directors and officers insurance for Counter-defendant to 

serve on the Board under NRS 116.3113(1)(d) constitutes a violation of NRS 116.31034(13) giving 

rise to a cause of action against Counter-defendant pursuant to NRS 116.4117. 
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51.  Counter-defendant’s actions constituted a willful and material failure to comply with NRS 116 

and Association should be awarded punitive damages against Counter-defendant pursuant to NRS 

116.4117(4) to deter such conduct in the future. 

52. Counter-defendant’s not being reasonably insurable as required by NRS 116.3113(1)(d) and 

nevertheless attempting to serve on the Association’s Board constitutes a violation of NRS 

116.3113(1)(d) and thereby causes Counter-defendant to be ineligible to serve as a candidate for or 

member of the Association’s Board pursuant to NRS 116.31034(13) unless or until such time as 

Counter-defendant becomes reasonably insurable under an directors and officers insurance policy. 

53.  In the alternative, if Counter-defendant’s not being reasonably insurable as required by NRS 

116.3113(1)(d) is determined not to cause Counter-defendant to be ineligible to serve as a candidate 

for or member of the Association’s Board pursuant to NRS 116.31034(13), then the Association 

should be granted a declaration waiving NRS 116.31037’s requirement to indemnify and defend 

Counter-defendant during his service as a director of the Association’s Board unless or until such time 

as Counter-defendant becomes reasonably insurable under an directors and officers insurance policy. 

54. Pursuant to NRS 30.010, this Court has the power and authority to declare rights under Nevada 

law. 

55. As a direct result of the Counter-defendant’s actions, the Association has been forced to retain 

the services of an attorney to prosecute this action; therefore, pursuant to Nevada law and the 

Association’s Governing Documents, the Association is entitled to recover its attorney’s fees and costs 

incurred herein. 

// 

// 
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FOURTH CLAIM FOR RELIEF  
(Declaratory Relief) 

 
56. The Association repeats and realleges the allegations of the preceding paragraphs of the 

counter-claim complaint as though fully set forth herein and incorporates the same herein by reference. 

57. Pursuant to NRS 30.010, this Court has the power and authority to declare rights under Nevada 

law. 

58. NRS 116.31034(13) states: 

If a person is not eligible to be a candidate for or member of the executive board or an 
officer of the association pursuant to any provision of this chapter, the association: 
 

(a) Must not place his or her name on the ballot; and 
 

(b) Must prohibit such a person from serving as a member of the executive board 
or an officer of the association. 

(emphasis added). 
 

59. As demonstrated by the allegations set forth herein, an actual controversy exists between the 

parties concerning the legal application of NRS 116.31034(9), NRS 116.31034(10), NRS 

116.31034(13), and NRS 116.3113(1)(d) and whether or not the applicability of these provisions 

precludes Counter-defendant from being placed on the ballot for the election to the executive board 

of the Association. 

60. Association seeks a declaration that Counter-defendant is prohibited from running as a 

candidate for or serving upon the executive board of the Association unless or until such time as the 

issues raised herein that preclude such candidacy and service have been fully and finally resolved. 

61. As a direct result of the Counter-defendant’s actions, the Association has been forced to retain 

the services of an attorney to prosecute this action; therefore, pursuant to Nevada law and the 
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Association’s Governing Documents, the Association is entitled to recover its attorney’s fees and costs 

incurred herein. 

FIFTH CLAIM FOR RELIEF  
(Attorney Fees) 

 
62. The Association repeats and realleges the allegations of the preceding paragraphs of the 

counter-claim complaint as though fully set forth herein and incorporates the same herein by reference. 

63. The Association’s governing documents and NRS 116.4117 permit the Association to recover 

its attorney’s fees and costs incurred in this action as a result of the Counter-defendant’s failure to 

comply with the provisions of Chapter 116 of NRS. 

64. As a direct result of the Counter-defendant’s failure to comply with the provisions of Chapter 

116 of NRS, the Association has been forced to retain the services of an attorney. 

65. The wrongful actions of the Counter-defendant have caused the Association to incur 

unnecessary attorney’s fees and costs to ensure that election of members to the executive board of 

directors complies with express provisions of NRS 116.31034. 

 66. Therefore, the Association is entitled to recover its attorney’s fees and costs incurred herein. 

SIXTH CLAIM FOR RELIEF  
(Punitive Damages) 

 
67. The Association repeats and realleges the allegations of the preceding paragraphs of the 

counter-claim complaint as though fully set forth herein and incorporates the same herein by reference. 

68. NRS 116.4117(4) permits the Association to recover punitive damages against Counter-

defendant due to Counter-defendant’s failure to comply with the provisions of Chapter 116 of NRS 

where it is “established by clear and convincing evidence” that Counter-defendant’s actions 

constituted a “willful and material failure to comply with any provision of [NRS 116].” 
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69. At all times and as will be demonstrated by clear and convincing evidence, Counter-

defendant’s violations of NRS 116 that have been alleged pursuant these counter-claims were willful 

and material and Association should be awarded punitive damages against Counter-defendant 

pursuant to NRS 116.4117(4) to deter such conduct in the future 

70. Association seeks punitive damages against Counter-defendant in an amount exceeding 

$15,000.00 and in such amount as is determined appropriate to apply as a future deterrent to the 

conduct at issue. 

WHEREFORE, the Association requests that judgment be entered in its favor against Counter-

defendant on the above Claims for Relief as follows: 

1. For an order declaring that the Association must not place Counter-defendant’s name on the 

ballot for candidates for the Association’s board of directors and must prohibit Counter-defendant 

from serving on the Association’s board of directors until the following are satisfied: 

a. Counter-defendant discloses all potential conflicts of interest in a candidate statement; 

b. Counter-defendant no longer stands to gain profit or compensation of any kind from a 

matter before the Association’s Board; 

c. Counter-defendant is reasonably insurable under a policy of directors and officers 

insurance for the Association; and 

d. Counter-defendant has paid all fees, costs, and damages to the Association arising from 

the present matter. 

2. For punitive damages against Counter-defendant for Counter-defendant’s willful and material 

failure to comply with NRS 116; 

3. For costs and attorneys’ fees and associated with bringing this action; and 
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4. For such other and additional relief as the Court may deem just, equitable and proper. 

Dated this 30th day of April, 2024.  

 
CLARKSON MCALONIS & O’ CONNOR P.C.  

 
     /s/ Adam H. Clarkson   

ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
CLARKSON MCALONIS & O’ CONNOR P.C. 
Attorneys for Defendant and Counter-claimant 
Southern Highlands Community Association 
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CERTIFICATE OF SERVICE  

I hereby certify that on the 30th of April , 2024, I served a true and correct copy of: SOUTHERN 

HIGH LAN DS COMMUNITY ASSOCIATION’S ANSWER TO PLAINTIFF’S  

COMPLAINT  AND COUNTER-CLAIM  by serving the following parties via Odyssey File & 

Serve: 

 
ROBERT E. WERBICKY, ESQ. 
ARIEL C. JOHNSON, ESQ. 
PIERS TUELLER, ESQ. 
HUTCHISON & STEFEN, PLLC  
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086 
Email: ddoto@hutchlegal.com 
 rwerbicky@hutchlegal.com 
 ptueller@hutchlegal.com  
Attorneys for Plaintiff Michael Kosor, Jr. 
 
NATHANAEL RULIS, ESQ. 
KEMP JONES 
3800 Howard Hughes Pkwy., 17th Floor  
Las Vegas, NV 89169 
Telephone: (702) 385-6000 
E-mail: n.rulis@kempjones.com 
Attorney for Defendant Southern Highlands Development Corporation 
 
TAMARA BEATTY PETERSON, ESQ. 
PETERSON BAKER, PLLC 
701 S. 7th Street 
Las Vegas, NV 89101 
Telephone: (702) 786-1001 
Email: tpeterson@petersonbaker.com 
Attorney for Defendants Chris Armstrong 
Mark Lieberman and Rick Rexius  
 
 
 

_/s/ Ashley Livingston_____________________ 
Ashley Livingston 
An Employee of Clarkson McAlonis & O’Connor, P.C. 
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ORDD 
Robert E. Werbicky (6166) 
Ariel C. Johnson (13357) 
Piers R. Tueller (14633) 
HUTCHISON & STEFFEN, PLLC 
Peccole Professional Park  
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada  89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086  
rwerbicky@hutchlegal.com
ajohnson@hutchlegal.com
ptueller@hutchlegal.com

Attorneys for Plaintiff 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

MICHAEL KOSOR, JR., a Nevada resident,

Plaintiff, 

vs. 

SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation;

Defendant. 

Case No.: A-24-886317-C

Dept. No.: 5 

[PROPOSED] ORDER DENYING 
PLAINTIFF’S MOTION FOR 
PRELIMINARY INJUNCTION 

This matter came before the Court on March 7, 2024, with Ariel C. Johnson, Esq., and 

Piers R. Tueller, Esq., appearing on behalf of Plaintiff Michael Kosor, Jr. (“Plaintiff”); Adam 

Clarkson, Esq. appearing on behalf of Defendant Southern Highlands Community Association 

(“Defendant SHCA”) on Plaintiff’s Motion for Preliminary Objection (the “Motion”) (Doc ID # 

4), and Defendant’s Countermotion for Dissolution of Temporary Restraining Order (the 

“Countermotion”) (Doc ID # 14).   

The Court, having reviewed and considered Plaintiff’s Motion for Preliminary 

Injunction, Defendant SHCA’s Opposition and Countermotion, and Plaintiff’s Reply; and 

having heard the arguments of counsel, with good cause appearing, hereby DENIES Plaintiff’s 

Motion for the following reasons: 

Electronically Filed
04/30/2024 2:16 PM
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FACTUAL FINDINGS AND CONCLUSIONS OF LAW 

I. Background 

Plaintiff filed his Motion to delay Defendant SHCA from holding a board of directors 

election until the Court determines Plaintiff’s eligibility to serve on Defendant SHCA’s Board 

of Directors.  Nevada law sets forth specific requirements related to an individual’s eligibility to 

serve on the Board of Directors.  See NRS 116.31034 (9)-(14).  Most relevantly, NRS 

116.31034(10) provides, in pertinent part: 

10.  Except as otherwise provided in subsections 11 and 12, unless a person is 
appointed by the declarant: 

      (a) A person may not be a candidate for or member of the executive board or 
an officer of the association if: 

. . .  

(2) The person stands to gain any personal profit or compensation of any 
kind from a matter before the executive board of the association; or

Moreover, NRS 116.31034(13) provides that “[i]f a person is not eligible to be a candidate for 

or member of the executive board or an officer of the association pursuant to any provision of 

this chapter, the association: (a) must not place his or her name on the ballot; and (b) must 

prohibit such a person from serving as a member of the executive board or an officer of the 

association.”  This section imposes an affirmative obligation upon Defendant SHCA to act and 

it is therefore Defendant SHCA’s responsibility to adhere to this provision.  See NRS 116.3103.  

This law applies to Defendant SHCA’s private Board election.  

It is Plaintiff’s position that NRS 116.31034(10) does not preclude him from running for 

or serving on Defendant SHCA’s Board of Directors as he does not “stand to gain any personal 

profit or compensation” (NRS 116.31034(10)) from anything before the Board of Directors 

given the fact that no formal contract or other contractual type relationship exists between 

Plaintiff and Defendant SHCA.  Moreover, to the extent a conflict of interest arose while Plaintiff 

was serving on the Board, Plaintiff would comply with the conflict of interest rules and recuse 

himself from a decisions related thereto.  However, under its plain meaning, NRS 116.31034(10) 

provides that a person may not serve on an executive board of an association, or even run as a 
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candidate for Board election to such a board, if that person stands to gain personal profit or 

compensation “of any kind” from a matter before the board.  Id. (Emphasis added.)  Because 

Plaintiff is involved in active litigation against Defendant SHCA, he could benefit or “profit” 

from Board decisions related to that active litigation.  As such, Plaintiff does not have a 

reasonable likelihood of succeeding on the merits of his interpretation of NRS 116.31034(10), 

and the Motion is therefore denied. 

II. Legal Standard 

“[I]njunctive relief is extraordinary relief.”  Dep’t of Conservation & Nat. Res., Div. of 

Water Res. v. Foley, 121 Nev. 77, 80, 109 P.3d 760, 762 (2005).  An applicant for a preliminary 

injunction must show “(1) a likelihood of success on the merits; and (2) reasonable probability 

that the non-moving party’s conduct, if allowed to continue, will cause irreparable harm for 

which compensatory damage is an inadequate remedy.”  Univ. & Cmty. Coll Sys. of Nevada v. 

Nevadans for Sound Gov’t, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004).  Additionally, courts 

“weigh the potential hardships to the relative parties and others, and the public interest.”  Id. 

III. Analysis 

A. Likelihood of Success on the Merits. 

Plaintiff seeks injunctive relief to preclude Defendant SHCA from holding an election 

until the Court determines Plaintiff’s eligibility for Board candidacy. Under NRS 

116.31034(10)(a)(2), a person may not serve on an executive board of an association, or even 

run as a candidate for election to such a board, if that person stands to gain personal profit or 

compensation of any kind from a matter before the board.  When faced with an issue of statutory 

interpretation, the court “should give effect to the statute’s plain meaning.”  MGM Mirage v. 

Nevada Ins. Guar. Ass’n, 125 Nev. 223, 228, 209 P.3d 766, 769 (2009).  NRS 116.31034 is plain 

on its face.  Thus, the Court need not consider or analyze the legislative history or intent of the 

statute at issue.  Under the plain language of NRS 116.31034(10), a person is precluded from 

being a candidate or serving on an executive board if that person stands to gain profit or 

compensation “of any kind” from “a matter” before the executive board of an association.  

/ / / 
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In this case, Plaintiff may “stand to gain personal profit or compensation of any kind” 

from current, existing matters before the Board, because Plaintiff has ongoing litigation with 

Defendant SHCA and, as a Board member, could influence decisions related to that litigation to 

benefit him, including voting for or influencing a settlement, waiving fees, or other resolution of 

the matter in his favor, which would constitute personal profit or compensation as prohibited by 

NRS 116.31034(10).  As such, Plaintiff failed to demonstrate a likelihood of success on the 

merits. 

B. Irreparable Harm 

The Court finds that Plaintiff did not prove he would be irreparably harmed if the Board 

election moves forward.  Plaintiff has the option to run in future Board elections provided his 

candidacy issues are resolved.  Likewise, Defendant SHCA is not irreparably harmed by being 

temporarily restrained under the Temporary Restraining Order issued by the Court as Defendant 

SHCA had already delayed holding a Board election on its own.  As such, Plaintiff failed to 

establish immediate, irreparable harm absent a preliminary injunction.  

C. Public Interest and Hardships to the Parties 

This litigation relates to the election of board members for a private non-profit 

corporation.  Thus, while Defendant SHCA likewise provided no evidence that it would face any 

hardship if the injunction were to be granted, there is no public interest that would entitle Plaintiff 

to injunctive relief at this time.  

D. Defendant SHCA’s Countermotion 

Defendant SHCA’s Countermotion to dissolve the operative Temporary Restraining 

Order (“TRO”) is moot as the TRO expired by its own terms on the date of the hearing in this 

matter.  As such, the Court need not make a determination related thereto.  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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ORDER 

IT IS ORDERED, ADJUDGED, and DECREED that Plaintiff’s Motion for Preliminary 

Injunction is DENIED.   

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Defendant’s Motion 

to Dissolve the Temporary Restraining Order is DENIED as moot given the expiration of the 

Temporary Restraining Order by its own terms on March 7, 2024.  

IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Defendant SHCA’s 

request that the cost bond posted by Plaintiff during the pendency of the Temporary Restraining 

Order be given to Defendant SHCA is hereby DENIED as there is no supporting basis or 

documents provided to support a release of the bond to Defendant SHCA.  The cost bond shall 

be returned to Plaintiff. 

IT IS SO ORDERED.  

__________________________________ 
DISTRICT COURT JUDGE 

Submitted by:  

HUTCHISON & STEFFEN, PLLC 

/s/ Ariel C. Johnson 
_____________________________ 
Robert E. Werbicky (6166) 
Ariel C. Johnson (13357) 
Piers R. Tueller (14633) 

Attorneys for Plaintiff 

Approved as to form and content by:  

CLARKSON MCALONIS & O’CONNOR, P.C. 

***Submitted Competing Order*** 
_____________________________ 
Adam. H. Clarkson (10003) 
Matthew J. McAlonis )11203) 

Attorneys for Defendant 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-24-886317-CMichael Kosor, Jr., Plaintiff(s)

vs.

Southern Highlands Community 
Association, Defendant(s)

DEPT. NO.  Department 31

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/30/2024

Nathanael Rulis n.rulis@kempjones.com

Matthew McAlonis mmcalonis@the-clg.com

Piers Tueller ptueller@hutchlegal.com

Adam Clarkson aclarkson@the-clg.com

Natalie Olivo nolivo@the-clg.com

Maddie Florance m.florance@kempjones.com

Ali Lott a.lott@kempjones.com

Kaylee Conradi kconradi@hutchlegal.com

Robert Werbicky rwerbicky@hutchlegal.com

Bobbie Benitez bbenitez@hutchlegal.com

Ariel Johnson ajohnson@hutchlegal.com
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MTD 
Robert E. Werbicky (6166) 
Ariel C. Johnson (13357) 
Piers R. Tueller (14633) 
HUTCHISON & STEFFEN, PLLC 
Peccole Professional Park  
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada  89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086  
rwerbicky@hutchlegal.com 
ptueller@hutchlegal.com  
ajohnson@hutchlegal.com  
 
Attorneys for Plaintiff 
 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

MICHAEL KOSOR, JR., a Nevada resident, 
 

Plaintiff, 
 

vs. 
 
SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
�����������	
��
�����
���������

DEVELOPMENT CORPORATION, a 
������
�����������	
�����
����������

��
����������	
����
�� �
��
��
����������	

����
���!������
��
����������	
  
 

Defendants. 
 

 Case No.: A-23-881474-W 
Dept. No.: 31 
 
PLAINTIFF/COUNTER-DEFENDANT’S 
MOTION TO DISMISS DEFENDANT/ 
COUNTERCLAIMANT’S 
COUNTERCLAIMS 
 
 
HEARING REQUESTED 
 
 
Consolidated with:  
Case No. A-24-886317-C 
 
 

 

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff” or “Col. Kosor”), by and through his 

counsel of record, Hutchison & Steffen, PLLC, files this Motion to Dismiss 

Defendant/Counterclaimant SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION’s 

(“SHCA”) Counterclaims for failure to state a claim upon which relief can be granted pursuant 

to NRCP 12(b)(5).  

The relief sought is based upon this Motion, the attached exhibits, and such argument as 

the Court may allow.   

�&�D�V�H���1�X�P�E�H�U�����$�����������������������:

�(�O�H�F�W�U�R�Q�L�F�D�O�O�\���)�L�O�H�G
�������������������������������3�0
�6�W�H�Y�H�Q���'�����*�U�L�H�U�V�R�Q
�&�/�(�5�.���2�)���7�+�(���&�2�8�5�7
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 2 

MEMORANDUM OF POINTS AND AUTHORITIES  

I. INTRODUCTION 

This case arises from a dispute regarding Defendants’ collective authority to act under 

NRS 116 on behalf of homeowners within the Southern Highlands Community Association.  

Plaintiff Michael Kosor, Jr. (“Plaintiff”) hereby incorporates, by reference, all prior factual 

allegations and representations included in all his prior pleadings and filings with this Court (as 

well as those filings in consolidated action (Case No. A-24-886317-C).   

While Plaintiff vehemently disagrees with the allegations contained in 

Defendant/Counterclaimant Southern Highlands Community Association’s (“HOA” or 

“SHCA”) Counterclaims, he nonetheless accepts those allegations as true for purposes of the 

instant Motion.  Even if true, however, SHCA’s Counterclaims fail for the following reasons: 

(1) SHCA’s first, second, and third causes of action must be dismissed because SHCA has failed 

��
 ����"�
 ��#
 �$����
 ��%�"�&
 �&
 �
 ��&���
 �'
 (������ '')&
 ����"��
 ���������&
 �'
 ���
 **+,-*.-/	


(2) Plaintiff could not have violated NRS 116.31034(13) by SHCA’s own allegations	 and 

(3) SHCA’s separate causes of action for attorneys’ fees and punitive damages, respectively, are 

improper and do not qualify as standalone causes of action. For these reasons, this Court should 

dismiss Defendant/Counterclaimant’s specified claims against Plaintiff.  

II.  LEGAL STANDARD  

The Court should grant a motion to dismiss when a pleading -- in this case counterclaims 

-- fail to state a claim for relief. NRCP 12(b)(5). While the Court “accepts the plaintiffs’ factual 

allegations as true, . . . the allegations must be legally sufficient to constitute the elements of the 

claim asserted.” Sanchez ex rel. Sanchez v. Wal-Mart Stores, Inc., 125 Nev. 818, 823 (2009). A 

“court is not required to accept legal conclusions cast in the form of factual allegations if those 

conclusions cannot reasonably be drawn from the facts alleged.” Monroe v. State ex rel. Nevada 

Dep’t of Corrections, 2015 WL 3369611, at *1 (Nev. May 20, 2015) (emphasis added and 

internal citations and quotations omitted).  

Moreover, dismissal is proper “if it appears beyond a reasonable doubt that [plaintiffs] 

could prove no set of facts, which, if true, would entitle it to relief.” Buzz Stew, LLC v. City of 
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N. Las Vegas, 124 Nev. 224, 228 (2008). A court will not generally consider matters outside the 

pleadings being attacked, but the court is permitted to consider matters of public record, orders, 

items present in the record of the case, and any exhibits attached to the complaint when ruling 

on a motion to dismiss for failure to state a claim upon which relief can be granted.  Breliant v. 

Preferred Equities Corp., 109 Nev. 842, 847, 848 P.2d 1258, 1261 (1993) (citations omitted).   

As detailed below, the Court should grant the instant Motion because SHCA fails to meet 

its burden under this standard.   

III.  ARGUMENT 

A. SHCA has failed to allege any actual damages as a result of Plaintiff’s alleged 

violations of NRS 116.31034.  

The SHCA has failed to sufficiently plead its first, second, and third claims for relief.  

Specifically, NRS 116.4117(1) conditions claims for alleged breaches of NRS 116 to those 

“suffering actual damages from the failure to comply [with the provisions of NRS 116] . . . .”  

(Emphasis added).  Thus, any cause of action predicated on Plaintiff’s alleged breach of NRS 

116 must contain allegations of “actual damages” suffered from the alleged breach.  Id.  Notably, 

none of the SHCA’s first three claims for relief meet this preliminary threshold.   

While each claim alleges that Plaintiff’s purported breach of NRS 116 was “willful and 

material” for purposes of seeking punitive damages, see e.g., SHCA Counterclaim at ¶¶ 29, 40, 

and 51, there are no other “actual damages” claimed within the SHCA’s pleading.  Without more, 

the Court must dismiss SHCA’s first, second, and third counterclaims because they are critically 

flawed:  they are devoid of the indispensable element of actual damages.  See id.   

B. Plaintiff’s Alleged Breach of NRS 116.31034(13) Is Not Justiciable.  

The SHCA’s Third Claim for Relief for “Breach of NRS 116.31034(13) by Being 

Uninsurable” should be dismissed.  First, as explicitly stated in the statute, NRS 116.31034(13) 

applies specifically and exclusively to the duties of a homeowners’ association (i.e., the SHCA), 

not a homeowner (i.e., Plaintiff) to act.   
If a person is not eligible to be a candidate for or member of the executive board or an 
officer of the association pursuant to any provision of this chapter, the association: 

0�1
��&�
���
���$�
2�&
��
2��
��%�
��
�2�
3�����	
� ��  
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(b) Must prohibit such a person from serving as a member of the executive board 
or an officer of the association. 

NRS 116.31034(13) (emphasis added).  NRS 116 does not impose any duty or obligation on a 

homeowner running for election to do or not do anything.  This provision relates solely to the 

duties of the SHCA and imposes no duties upon Plaintiff.  To suggest otherwise is both 

disingenuous and legally flawed.   

As alleged by the SCHA, Plaintiff’s “position was deemed vacant” in May 2023.  See 

SHCA’s Counterclaims, at ¶ 7.  Plaintiff’s alleged breaches of NRS 116 came after Plaintiff’s 

Board seat was relinquished.  See id. at ¶¶ 8-21 (referring to all actions taking place in or after 

December 2023—seven (7) months after Plaintiff was removed from the Board).  That is, NRS 

116.31034(13) does not impose any kind of duty upon Plaintiff to act or not act.  It applies 

exclusively to the association’s duties to act and therefore cannot be applied to Plaintiff for 

purposes of a breach.  As such, it is a legal impossibility that Plaintiff violated NRS 

115.31034(13).   

Second, NRS 116.31034(13) has nothing to do with insurance	
�2�&�
����)&
��&��������


and/or interpretation that this section of NRS 116 should be read to somehow apply to insurance 

coverage is both illogical and wholly unsupported in the law.  The SHCA seems to ask this Court 

to relinquish insurance coverage from Plaintiff as it relates to this case (a decision that lies more 

with an insurance carrier than with the SHCA -- or this Court, for that matter).1  There is no legal 

basis for this position, and none of the statutes cited or upon which SHCA relies in its claims 

support that position.  Moreover, SHCA appears to claim that Plaintiff’s attempt to run for the 

Board -- as a non-Board member homeowner in the community, see SHCA’s Counterclaims at 

¶ 7 -- somehow constitutes a violation of NRS 116.31034(13).  There is no logical tie between 

those two allegations.  Thus, based on this flawed logic, the SHCA’s Third Claim for Relief 

should be dismissed. 

/ / / 

 
1 Concerningly, the SHCA’s allegations that insurance coverage should be relinquished for Plaintiff supports an 
argument that the SHCA’s Counterclaims are retaliatory in nature against Plaintiff.  Plaintiff hereby reserves the 
right to seek to preclude such attempts in the future, including through anti-SLAPP special motion(s).   
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As noted above, the plain language of NRS 116.31034(13) applies exclusively to 

homeowners’ associations to prevent Board applicants from running for board elections when 

certain breaches of NRS 116 have occurred.  No duty for a homeowner exists within NRS 

116.31034(13).  Thus, any action or inaction on Plaintiff’s part has nothing to do with NRS 

116.31034(13).  SHCA’s claim is therefore legally deficient and cannot be cured.  It must be 

dismissed.   

Even if the Court determined that somehow the legal basis was sufficient for the SHCA 

to claim that its membership should not be required to provide indemnification and defense, the 

SHCA improperly invokes the language of NRS 116.31034(13), which has nothing to do with 

insurance.   

C. Neither Attorneys’ Fees nor Punitive Damages Are Valid Causes of Action.  

The SHCA improperly included Attorneys’ Fees and Punitive Damages as separate, 

standalone causes of action.  See SHCA’s Counterclaims, at pp. 19-20.  Awards of attorneys’ 

fees and punitive damages are not independent causes of action but must be pled as special 

damages within the prayer for relief.   

First, as to punitive damages, the Nevada Supreme Court has repeatedly noted that 

“punitive damages is a remedy, not a cause of action.” (citing 22 Am. Jur. 2d Damages § 567 

(2013) which states, 45�6&
�
�����
�2���
�&
��
$��&�
�'
�$����
 '��
����� ���
��%�"�&
3#
��&��'	
�


punitive-damage claim is not a separate or independent cause of action).  Droge v. AAAA Two 

Star Towing, Inc., 136 Nev. 291, 313, 468 P.3d 862, 881 (Nev. App. 2020).  Moreover, punitive 

or “exemplary” damages are not recoverable without a judgment for actual damages.  See Wolf 

v. Bonanza Inv. Co., 77 Nev. 138, 143, 360 P.2d 360, 362 (1961).   

As noted in Section III.A, supra, glaringly missing from SHCA’s counterclaims is a 

claim for any actual damages.  Because SHCA fails to make any allegation of actual damages in 

its counterclaims, not only do its first three causes of action fail, but it will be impossible to ever 

recover punitive damages as a result. The Court should therefore dismiss SHCA’s Sixth Claim 

for Relief.   

/ / / 
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Similarly, the SHCA’s standalone cause of action for attorneys’ fees is improper.  

“Generally, attorney fees are not recoverable ‘absent authority under a statute, rule, or contract. 

But, [a]s an exception to the general rule, attorney fees may be awarded as special damages in 

limited circumstances. Liu v. Christopher Homes, LLC, 130 Nev. 147, 151, 321 P.3d 875, 878 

(2014) (all internal quotations and citations omitted) (citing Albios v. Horizon Communities, Inc., 

122 Nev. 409, 417, 132 P.3d 1022, 1028 (2006) Horgan, 123 Nev. at 583, 170 P.3d at 986).  

Notably, NRS 116.4117(1) creates the specific relief available in a cause of action arising from 

a breach of NRS 116, including attorneys’ fees. But those attorneys’ fees are limited to the 

prevailing party.  See id.  As the condition suggests, the necessary prerequisite to awarding 

attorney’s fees is that there must be a prevailing party, which can only occur after the case is 

heard and decided.   

No authority has been cited -- and none exists -- to allow the SHCA to seek attorneys’ 

fees and punitive damages as separate, standalone causes of action rather than as part of the 

damages sought in its prayer for relief.  Allowing such claims to endure would be improper. This 

Court should therefore dismiss SHCA’s Fifth and Sixth Claim for Relief as premature and 

inappropriate.   

IV. CONCLUSION 

Based on the foregoing, this Court should dismiss the SHCA’s first, second, third, fifth 

and sixth causes of action pursuant to NRCP 12(b)(5).  SHCA has failed to allege actual 

damages, which are indispensable to bringing a claim for violations of ���
**+	
!#
����)&


own admission, Plaintiff could not have violated NRS 116.31034(13), necessitating dismissal of 

SHCA’s third cause of action.  Finally, as detailed above, SHCA’s separate, standalone causes 

of action for attorneys’ fees and for punitive damages are improper.  Attorneys’ fees, while 

���%�����
'��
�2�
���������"
����#�
���
���%�����
� �
�2�&
&��"�	
����)&
'�'�2
$��&�
�'
�$����
%�&�


therefore be dismissed.  and do not qualify as standalone causes of action. Punitive damages, in 

addition to requiring a finding of actual underlying damages, which actual damages SHCA failed 

to alleged in its counterclaims, likewise are improperly pled as a standalone cause of action in 

Nevada.  
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Plaintiff respectfully requests that this Court grant the instant Motion.   

 

DATED this 21st day of May, 2024.    HUTCHISON & STEFFEN, PLLC 

       /s/ Ariel C. Johnson 
_______________________________ 
Robert E. Werbicky(6166) 
Ariel C. Johnson (13357) 
Piers R. Tueller (14633) 
Peccole Professional Park 
10080 West Alta Drive, Suite 200  

 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC 

and that on this 21st day of May, 2024, I caused the above and foregoing documents entitled 

PLAINTIFF/COUNTER-DEFENDANT’S MOTION TO DISMISS DEF ENDANT/ 

COUNTERCLAIMANT’S COUNTERCLAIMS to be served through the Court's mandatory 

electronic service system, per EDCR 8.02, upon the following:  

ALL PARTIES ON THE E-SERVICE LIST 

 
           /s/ Kaylee Conradi              
      An employee of Hutchison & Steffen, LLC 
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Robert E. Werbicky (6166)
Ariel C. Johnson (13357)
Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com
ajohnson@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident,

Plaintiff,

vs.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS ARMSTRONG,
an individual; RICK REXIUS, an individual;
MARC LIEBERMAN, an individual;

Defendants.

Case No.: A-23-881474-W
Dept. No.: 31

MOTION FOR LEAVE TO FILE
SECOND AMENDED COMPLAINT

HEARING REQUESTED

(Case No. A-24-886317-C having been
consolidated herewith)

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff” or “Col. Kosor”), hereby respectfully

requests leave to file his Second Amended Complaint, a copy of which is attached to this Motion

as “Exhibit 1.”

This motion is based on NRCP 15(a), the following points and authorities, the attached

exhibits, the papers and pleadings on file herein, and the arguments of counsel that the Court

may entertain at hearing on this motion.

/ / /

�&�D�V�H���1�X�P�E�H�U�����$�����������������������:
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

NRS 38.310 requires “claim[s] related to: [. . . t]he interpretation, application or

enforcement of any covenants, conditions or restrictions applicable to residential property or any

bylaws, rules or regulations adopted by an association,” to be submitted to mediationprior to

bringing a civil action based upon those claims. Plaintiff brought claims against the SHCA under

NRS 38, which were mediated but left unresolved. Having now complied with all threshold

requirements under NRS Chapter 38, Plaintiff seeks leave to amend his Complaint to include

those claims in the instant suit given Plaintiff has exhausted his administrative remedies.

NRS 35.050 provides upon filing the Complaint: “such person shall enter into an

undertaking with two sufficient sureties, to be approved by the judge, or any judge of the court

in which the action is brought, conditioned that such person will pay any judgment for costs or

damages recovered against the person, and all costs and expenses incurred in the prosecution of

the action, which undertaking shall be filed with the clerk of the court.” While any required

surety should be minimal in light of the relief sought and the lack of damages to Defendants,

Plaintiff stands willing and able to provide sufficient surety as required by this Court.

II. SUMMARY OF RELEVANT FACTS

This case arises from a dispute regarding Defendants’ collective authority to act under

NRS 116 on behalf of homeowners within the Southern Highlands Community Association

(“SHCA”). Plaintiff Michael Kosor, Jr. (“Plaintiff”) hereby incorporates, by reference, all prior

factual allegations and representations included in all his prior pleadings and filings with this

Court (as well as those filings in consolidated action (Case No. A-24-886317-C). Shortly after

filing his First Amended Complaint, which was filed prior to the appearance of any party to this

case, Plaintiff served notice to the SHCA of additional claims—claims subject to NRS 38—that

required the parties to mediate these claims prior to introducing them into this litigation.See

ADR Claim Form, dated December 13, 2023, attached hereto as Exhibit 2. Both Plaintiff and

the SHCA have had notice of and expected these additional claims to be brought if mediation

was unsuccessful. Unfortunately, mediationwasunsuccessful,seeLetter from NRED attached
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hereto as Exhibit 3, which now prompts Plaintiff to file the instant motion seeking leave to amend

his First Amended Complaint to include these additional claims.

III. ARGUMENT

A. Legal Standard.

Pursuant to NRCP 15(a), “a party may amend the party’s pleading only by leave of the

court or by written consent of the adverse party; and leave shall be freely given when justice so

requires.” The court should freely give leave to amend in the absence of undue delay, bad faith,

or dilatory motive on the part of movant.See Stephens v. S. Nevada Music Co.. 89 Nev. 104,

105, 507 P.2d 138, 139 (1973). Additionally, the court should consider the futility of amendment

and prejudice to the opposing party when determining if the motion for leave to amend the

complaint should be granted.Doe v. Nevada356 F. Supp. 2d 1123, 1125 (D. Nev. 2004).

B. Leave to Amend Should be Granted.

At the time of filing his original Complaint, Plaintiff was precluded from filing suit for

any claims related to the interpretation, application or enforcement of the SHCA’s covenants,

conditions or restrictions, or any bylaws, rules or regulations adopted by the SHCA pursuant to

NRS 38.310. As such, Plaintiff was compelled, by law, to wait to bring the NRS 38-related

claims until now. Thus, Plaintiff has not unduly delayed bringing these additional NRS 38-

related claims, has not acted in bad faith, and has no dilatory motive in bringing these claims

now. As the SHCA has had notice of these claims since the filing of the Amended Complaint.

There has been no undue delay, bad faith, or dilatory motives on Plaintiff’s part with respect to

the new claims.

Moreover, this case is still in its infancy, the SHCA having filed its answer (and

counterclaims) to Plaintiff’s Complaint just three (3) weeks ago.SeeDoc. No. 56, filed April 30,

2024. The parties have not yet conducted an early case conference or any discovery, and there

is no trial date set. Plaintiff simply seeks leave to include the claims he was jurisdictionally

prevented from bringing in this case until now.

Additionally, the proposed amendments are sensible and cause no prejudice to the

opposing parties. All of the new claims sought to be added to Plaintiff’s First Amended

AA001317
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Complaint relate to the same operative set of facts that exist in the current pleading. What is

more, the amendments to the First Amended Complaint are the very same claims for which

Plaintiff sought relief during the required NRS 38 mediation process. And, as noted above,

Plaintiff notified the SHCA of the new claims subject to NRS 38 more than five (5) months ago.

SeeExhibit 2. Thus, the SHCA is not harmed or otherwise prejudiced by granting the instant

Motion since it has known of these claims’ existence since last year. Moreover, the relevant

statute of limitations is not implicated by the proposed amendment.

Given the notice Plaintiff provided to the SHCA, the statutory requirement for Plaintiff

to wait to bring the additional claims until he had satisfied the requirements of NRS 38, the fact

that Plaintiff has not delayed seeking leave to amend, and that there is no bad faith or dilatory

motive, the Court should grant the instant motion.

IV. CONCLUSION

For the foregoing reasons, Mr. Kosor respectfully submits that the Court grant his leave

to file a second amended complaint.

DATED this 24th day of May, 2024. HUTCHISON & STEFFEN, PLLC

/s/ Ariel C. Johnson
_______________________________
Robert E. Werbicky(6166)
Ariel C. Johnson (13357)
Piers R. Tueller (14633)
Peccole Professional Park
10080 West Alta Drive, Suite 200

Attorneys for Plaintiff
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5

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC

and that on this 24th day of May, 2024, I caused the above and foregoing documents entitled

MOTION FOR LEAVE TO FILE SECOND AMENDED COMPLAINT to be served

through the Court's mandatory electronic service system, per EDCR 8.02, upon the following:

ALL PARTIES ON THE E-SERVICE LIST

/s/ Kaylee Conradi
An employee of Hutchison & Steffen, LLC
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ACOM
Robert E. Werbicky (6166)
Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145
Tel: (702) 385-2500
Fax: (702) 385-2086
rwerbicky@hutchlegal.com
ptueller@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., an individual; and
The STATE OF NEVADA ex. rel. MICHAEL
KOSOR, JR.;

Plaintiffs,

v.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS
ARMSTRONG, an individual; RICK
REXIUS, an individual; MARC
LIEBERMAN, an individual.

Defendants.

Case No.: A-23-881474-W
Dept. No.: 31

[PROPOSED]
SECOND AMENDED COMPLAINT

JURY TRIAL REQUESTED

EXEMPTIONS FROM MANDATORY
ARBITRATION:

1) Seeking Declaratory Relief;
2) Seeking Equitable Relief;
3) Seeking Injunctive Relief.
4) Seeking Quo Warranto Relief

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff” or “Col. Kosor”), by and through his

counsel of record, HUTCHISON & STEFFEN, PLLC, hereby files this Second Amended

Complaint against Defendants SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION,

SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION, CHRIS ARMSTRONG,

RICK REXIUS and MARC LIEBERMAN, and alleges as follows:

/ / /
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PARTIES AND JURISDICTION

1. Plaintiff MICHAEL KOSOR, JR. (“Plaintiff ” or “ Kosor”) is an individual

residing in Clark County, Nevada.

2. Plaintiff is a retired United States Air Force Colonel and former hospital executive

who owns a home within the SHCA.

3. Pursuant to NRS 35.050, Plaintiff is entitled to bring a Quo Warranto action in the

name of the STATE OF NEVADA, together with an action for Quo Warranto relief.

4. Defendant SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION

(“SHCA”) is a Nevada non-profit Corporation with its principal place of business in Clark

County, Nevada.

5. The SHCA is the homeowners’ association for the Southern Highlands master-

planned community located in the southern foothills of Las Vegas, Nevada.

6. The SHCA is governed by a five-member Board of Directors (“Board”).

7. On December 17, 2021, Plaintiff was duly and publicly elected by a vote of the

SHCA homeowners to sit as a Director of the SHCA Board.

8. Defendant SOUTHERN HIGHLANDS DEVELOPMENT CORPORATION (the

“Declarant”) is a Nevada Corporation with its principal place of business in Clark County,

Nevada.

9. Defendant Chris Armstrong (“Armstrong”) is an individual residing in Clark

County, Nevada, but is not a unit owner in Southern Highlands.

10. Defendant Rick Rexius (“Rexius”) is an individual residing in Clark County,

Nevada, but is not a unit owner in Southern Highlands.

11. Defendant Marc Lieberman (“Lieberman”) is an individual residing in Clark

County, Nevada, and is a unit owner in Southern Highlands.

12. This Court has jurisdiction over this matter pursuant to NRS 14.065, NRS 30.030,

and NRS 38.300/310.

13. Plaintiff has exhausted his administrative remedies under NRS 38.310. Exhibit 1.
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14. This Court has writ petition jurisdiction over the Quo Warranto action. Nev.

Const. Art. 6, Sec. 4; NRS 35.080.

15. Venue is proper in the Eighth Judicial District Court for the State of Nevada

because the Plaintiff’s causes of action, or some part thereof, arose in Clark County, Nevada,

pursuant to NRS 13.010, 13.020, and/or 13.040.

GENERAL ALLEGATIONS RELEVANT TO ALL CAUSES OF ACTION

A. Background Information.

16. The Master Declaration of Covenants, Conditions, and Restrictions of the SHCA

(“CC&Rs”) were created and adopted on December 27, 1999.

17. The CC&Rs were recorded by the Clark County Recorder in early 2000.

18. The Southern Highlands Development Corporation (“SHDC”) is defined in the

CC&Rs as the “Declarant.”

19. The office of Director of the SHCA Board is a quasi-public office;

20. Plaintiff was duly elected as a Director by a vote of the SHCA homeowners;

21. The SHCA Directors are officers in a corporation created by the authority of the

State of Nevada;

22. The Declarant currently appoints three (3) of the five (5) Directors on the Board.

23. The remaining two (2) Directors on the Board are elected by popular vote of the

homeowners within the SHCA.

24. The President of the Declarant is Garry V. Goett (“Garry”).

25. Gary’s son, Brett Goett (“Brett”) is a Director of the Declarant (SHDC).

26. Garry and Brett Goett are also Managers of Olympia Companies, LLC (“Olympia

Companies”), Olympia Management Services, LLC (“Olympia Management”), and Olympia

Gaming, LLC (“Olympia Gaming”): all are companies of the Declarant.

27. The Goetts own a majority interest in the Declarant, Olympia Companies, Olympia

Management, and Olympia Gaming.

28. According to the SHCA’s 2024 proposed budget, the SHCA paid over

$1,6000,000 in management fees in 2023.
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29. Defendant Armstrong, one of the Declarant-appointed Directors, is the Senior

Vice President of Olympia Companies which is controlled by the Goetts.

30. Defendant Rexius, another Declarant-appointed Director, is the Vice President

Construction for Olympia Gaming LLC which is also controlled by the Goetts.

31. Defendant Liberman was another Declarant-appointed Director, but was

improperly elected as a homeowner elected Director in February 2024.

32. The SHCA has not conducted or scheduled homeowner elections of the applicable

Board members.

33. NRS 116.31034(1) requires all Board members to be unit owners.

34. The SHCA provided documentation and correspondence to the Nevada Real

Estate Division representing that, at the very least, 79.88% of the Maximum Units were conveyed

to people/entities other than the Declarant by January 26, 2022.

35. The SHCA provided documentation and correspondence to the Nevada Real

Estate Division representing that, at the very least, 79.96% of the Maximum Units were conveyed

to people/entities other than the Declarant by February 6, 2024.

36. Pursuant to the CC&Rs, the Declarant Control Period ended sixty (60) days after

75% of the Maximum Units had been conveyed.

37. Pursuant to NRS 116.31034(1) the SHCA is required to hold homeowner elections

of all Board members not later than the termination of the Declarant Control Period.

38. The SHCA has not conducted or scheduled homeowner elections for the required

Board members thereby disenfranchising the thousands of homeowners of the SHCA.

B. Election and Removal of Plaintiff as Director of SHCA Board.

39. Plaintiff had ongoing litigation against the SHCA and the Declarant in the fall of

2021, and announced his candidacy for one of the elected homeowner Director positions on the

Board.

40. On December 17, 2021, Plaintiff was publicly elected by the SHCA homeowners

as a Director on the Board.
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41. The SHCA did not disqualify Plaintiff prior to the election on December 17, 2021,

certified his election as a Director, and allowed Plaintiff to sit on the Board.

42. One of the principal messages of Plaintiff’s campaign was his commitment to seek

transparency around the Declarant’s ongoing control over the SHCA and its Board of Directors,

denying to the thousands of homeowners their contract and statutory rights within the SHCA

pursuant to the terms of the CC&Rs and NRS.

43. After his election as a Director on a platform of Declarant control transparency,

Plaintiff began demanding an explanation, to include and requesting documents in his capacity as

Director, as to why the board was not holding an election for the appointed director positions

which he believed was required given the Declarant control period had ended.

44. Shortly after his election, after Plaintiff inquired into alleged violations by the

Board, and the improper withhold of association records from a Director, the Declarant-controlled

SHCA engaged in a concerted effort to improperly remove Plaintiff from his elected position and

improperly harass and retaliate against him.

45. NRS 116.31036 and Section 5.3 of the SHCA Bylaws govern removal of Board

members.

46. Article 19.1 of the CC&Rs provide the SHCA “shall not commence [an] . . .

administrative proceeding” before obtaining the requisite ownership vote.

47. On April 21, 2022, counsel for the SHCA sent a letter to Plaintiff, apparently on

direction of the Board where Plaintiff was excluded and therein demanding he cease requesting

documents, incorrectly asserted that Plaintiff could profit from his actions, and falsely accused

Plaintiff of other unsubstantiated misdeeds., and imposing restrictions on Plaintiff’s ability to

communicate with the association’s management company (Olympia Management Services-

OMS).

48. The following day, April 22, 2022, the SHCA submitted an Intervention Affidavit

with the Nevada Real Estate Division.

49. Despite being a Director, Plaintiff was excluded from any Board deliberations

which approved the filing of the Intervention Affidavit.
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50. The SHCA did not obtain any homeowner approval before filing the Interventional

Affidavit with the NRED.

51. On May 2, 2023, the Declarant-controlled SHCA Board issued a notice of a

“hearing” to Plaintiff, by which the Board, rather than the homeowners would determine whether

to remove Plaintiff as an elected Director on that Board.

52. On May 8, 2023, Plaintiff requested in writing an open hearing pursuant to NRS

116.31085(4).

53. The Declarant-controlled Board’s counsel responded by rejecting Plaintiff’s

request and excluding him from deliberations as a Director.

54. The Declarant-controlled Board and its counsel refused to provide relevant

information to Plaintiff despite improperly placing the burden of proving his innocence on

Plaintiff.

55. Despite being a duly elected Director of the Board, Plaintiff was excluded from

Board deliberations on this issue.

56. Only four (4) Directors of the Board remained to cast their votes, three of which

were appointed by the Declarant.

57. Two of those remaining Directors, Defendants Armstrong and Rexius, were

employed by Olympia companies which stood to benefit financially from Plaintiff’s removal from

the Board.

58. Defendants Armstrong and Rexius had actual or perceived biases against Plaintiff.

59. Defendants Armstrong and Rexius should have recused themselves from voting

but failed to do so.

60. Upon information and belief, on or around May 12, 2023, despite the biases of the

two Declarant-appointed Directors and the lack of authority to hold a closed meeting, the

Declarant-controlled Board proceeded with the closed “hearing” rather than the statutorily

mandated removal election.
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61. On May 16, 2023, counsel for the Declarant-controlled Board informed Plaintiff

of his removal from his elected position without a removal election and thereby further

disenfranchised SHCA homeowners.

62. On October 26, 2023 Plaintiff completed and timely submitted the Southern

Highlands Community Board Candidate Nomination Form – 2023 (“Nomination Form”) to be

included on the upcoming election ballot.

63. On December 21, 2023, SHCA, through counsel, sent a letter (the “Letter”) to

Plaintiff deeming him “ineligible” for candidacy for the Board, invoking NRS 116.31034.

64. By virtue of the Letter, SHCA precluded Plaintiff from appearing on the ballot for

the Board election. Board actions and decisions from May 2023 including calling for an election

for a Director, noticing an election for a Director, and barring Plaintiff from running for reelection

as Director in the February 2024 election are invalid as these act were done while excluding

Plaintiff, who was one of two duly elected Directors, from participating.

65. The election results are invalid and void because the February 2024 homeowner

election was improperly called, improperly noticed, and Plaintiff was illegally barred from

running despite his status as an eligible candidate.

FIRST CLAIM FOR RELIEF

(Request for Declaratory Relief regarding Declarant Control)

66. Plaintiff restates and incorporates all prior allegations asserted above as if set forth

fully herein.

67. A justiciable controversy exists between Plaintiff and Defendants regarding

Declarant’s control over the SHCA Board:

a. The CC&Rs require the Declarant Control Period to terminate no later than

the conveyance of 75% of the Maximum Units within the SHCA;

b. Over 75% of the Maximum Units within the SHCA have been conveyed to

persons other than Declarant;
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c. Declarant claims NRS 116.31032 requires a Declarant to retain control of the

SHCA until 90% of the Maximum Units within the SHCA have been

conveyed to other persons;

d. There is a dispute as to the number of Maximum Units, and

e. Declarant claims less than 90% of the Maximum Units have been conveyed.

68. Plaintiff has asserted herein a claim of a legally protected right, namely, his right

to live within the SHCA without the Declarant and its appointed Directors usurping authority and

power that they do not have based on the clear terms of the CC&Rs.

69. The interpretation of the CC&Rs and NRS 116.31032 is ripe for judicial

determination:

a. The Declarant continues to appoint three of the five members of the SHCA

Board without authority;

b. The Declarant refuses to relinquish control of the SHCA and its Board; and

c. The Board refuses to hold homeowner elections for three of the five member

Board.

70. Plaintiff respectfully asks the court to determine the parties’ relative rights under

the CC&Rs and under NRS 116.31032 based on Nevada law, and issue an order, decree, or

judgment declaring that:

a. NRS 116.31032 describes the outer limit when a declarant must cede

control but allows for the CC&Rs to set a lesser threshold;

b. The SHCA CC&Rs require the Declarant to cede control of the SHCA and

its Board once 75% of Units of the SHCA have been conveyed to persons

other than Declarant;

c. Over 75% of Maximum Units of the SHCA have been conveyed to persons

other than Declarant;

d. The period of Declarant’s control of the SHCA and its Board has terminated

as an operation of law;
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e. The Declarant lacks authority to appoint Board members, has lacked that

authority since the 75% threshold was reached and requires the Declarant

comply with actions imposed by NRS 116.31038

f. The SHCA is required to hold elections as required pursuant to NRS

Chapter 116 to elect homeowners to each Director position of the SHCA

Board; and

g. The Board is illegitimate and its actions are ultra vires and void since 60

days after the Declarant Control Period ended.

71. Injunctive or other coercive relief should be ordered by this Court to effectuate the

Declaratory Judgment

SECOND CLAIM FOR RELEIF

(Request for Declaratory Relief regarding the Board’s Removal of Plaintiff as Director)

72. Plaintiff restates and incorporates all prior allegations asserted above as if set forth

fully herein.

73. A justiciable controversy exists between Plaintiff and Defendants regarding the

SHCA Board’s removal of Plaintiff from the SHCA Board in May 2023:

a. NRS 116.31036 and the SHCA Bylaws govern removal of Board

members;

b. NRS 116.31036 requires at least 35 percent of the total number of voting

members participate in the removal election; and a majority of those voting

vote for removal;

c. The SHCA Bylaws provide a Director may be removed if a special meeting

is properly called, at least 20 percent of the voting members participate, and

two-thirds of those voting vote for removal;

d. The Board’s removal hearing and closed voting session was conducted in

violation of SHCA Bylaws, the CC&Rs, NRS Chapter 116, and the due

process rights of Plaintiff;
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e. The SHCA claims it can remove an elected director by means other than the

removal election required under NRS 116.31036 or the SHCA Bylaws;

d. The SHCA Board voted in closed session, excluding Plaintiff from its

deliberations, and voted to remove Plaintiff from his duly elected position

as Director; and

e. The SHCA Board claims its removal of Plaintiff from his duly elected

position was done properly.

74. Plaintiff has asserted herein a claim of a legally protected right, namely, his right

to serve as a Director of the SHCA without the Declarant appointed Directors improperly

removing him from duly elected position in violation of the SHCA Bylaws, the CC&Rs, NRS

Chapter 116, and his Constitutionally protected due process rights.

75. The interpretation of NRS 116.31036 and the SHCA Bylaws is ripe for judicial

determination:

a. The Declarant removed Plaintiff without following the SHCA Bylaws, the

CC&Rs, NRS 116.31036, or affording Plaintiff due process;

b. The Bylaws and NRS 116.31036 provide for different process for removing a

duly elected Director;

c. The improper removal of the Plaintiff resulted in all decisions made by the

Board after Plaintiff’s removal to be ultra vires or otherwise void;

d. The improper removal of the Plaintiff results in the notice of and holding of

the election in February 2024 to be ultra vires or otherwise void;

e. The improper removal of the Plaintiff results in the Board’s decision to prevent

Plaintiff from being placed on the ballot for the 2024 homeowner election

void;

f. Declarant is a homeowner in the SHCA; and

g. The Board’s improper removal is capable of being repeated and acts to chill

dissent and discourage homeowners from taking an active role in their own

self-governance.
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76. Plaintiff respectfully asks the court to determine the parties’ relative rights under

NRS 116.31036 and the SHCA Bylaws based on Nevada law, and issue an order, decree, or

judgment declaring that:

a. NRS 116.31036 controls removal elections of duly elected Directors of the

SHCA Board;

b. The SHCA did not properly call for or conduct a removal election when it

sought to remove Plaintiff from his duly elected position as Director of the

SHCA Board;

c. SHCA improperly removed Plaintiff from his duly elected position as Director

of the SHCA Board;

d. The Board did not follow SHCA Bylaws, the CC&Rs, NRS Chapter 116, and

violated Plaintiff’s due process rights regarding the May 2023 hearing to

remove Plaintiff from his duly elected position as Director; and

e. The removal of Plaintiff from his duly elected position as Director of the

SHCA Board resulted in decisions of the SHCA Board after his removal to be

ultra vires and void;

THIRD CLAIM FOR RELEIF

(Quo Warranto Seeking Ouster of Liebermann and Induction of Plaintiff)

77. Plaintiff restates and incorporates all prior allegations asserted above as if set forth

fully herein.

78. Plaintiff was improperly ousted as a Director of the SHCA Board during May of

2023, with Liberman taking part in the illegal ouster.

79. By excluding a duly elected Director, subsequent actions of the Board were

improper and void.

80. The actions of the Declarant controlled Board are also ultra vires as the Declarant

should have ceded control before the Declarant controlled Board called for the election.
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81. The 2024 election authorized by the Board was improperly called and noticed, and

improperly excluded Plaintiff from the ballot, with Liberman taking part in Plaintiff’s exclusion,

and the results were improperly certified.

82. These improper acts rendered the election of Liberman improper.

83. Liberman is usurping, intruding into, and/or unlawfully holds or exercises a quasi-

public office and as an officer in a corporation.

FOURTH CLAIM FOR RELEIF

(Quo Warranto Seeking the Ouster of Armstrong and Rexius)

84. Plaintiff restates and incorporates all prior allegations asserted above as if set forth

fully herein.

85. Directors must be unit owners within the SHCA after the Declarant-control period

ends.

86. Directors must be elected by the homeowners after the Declarant-control period

ends.

87. The Declarant-control period has ended because over 75% of the units in the

SHCA have been conveyed to persons other than Declarant.

88. Armstrong is not a unit owner in the SHCA.

89. Rexius is not a unit owner in the SHCA.

90. Armstrong was appointed as Director by Declarant and was not elected by the

SHCA homeowners.

91. Rexius was appointed as Director by Declarant and was not elected by the SHCA

homeowners.

92. Armstrong is usurping, intruding into and/or unlawfully holds or exercises a quasi-

public office and as an officer in a corporation.

93. Rexius is usurping, intruding into and/or unlawfully holds or exercises a quasi-

public office and as an officer in a corporation.
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FIFTH CLAIM FOR RELEIF

(Declaratory Relief regarding the unauthorized filing of an Intervention Affidavit by the

SHCA against Plaintiff)

94. Plaintiff restates and incorporates all prior allegations asserted above as if set forth

fully herein.

95. A justiciable controversy exists between Plaintiff and Defendants regarding the

SHCA Board’s filing of an Intervention Affidavit against Plaintiff:

a. Article 19.1 of the CC&Rs provide the SHCA “shall not commence [an]

administrative proceeding without first providing written notice of such proposed

action to each Member at least 21 days before a meeting to vote on such proposed

action. . .” and obtaining approval of the unit owners;

b. Liberman, in his official capacity for the SHCA, initiated an administrative

proceeding against Plaintiff on April 22, 2022 without providing the requisite

notice and obtaining the necessary vote; and

c. SHCA alleges its actions were proper.

96. The improper filing of the Intervention Affidavit is ripe for judicial determination:

a. Plaintiff, as a unit owner and as a Director, complained in good faith that the

SHCA and the Board violated various provisions of NRS Chapter 116, the

CC&RS, and the Bylaws;

b. Plaintiff, as a unit owner and as a director, recommended the replacement of an

attorney, community manager, or vendor;

c. Plaintiff, as a unit owner and as a director, requested in good faith to review the

books, records or other papers of the association;

d. NRS 116.31183 prohibits retaliatory action by the Board, community manager or

an officer of an association;

e. The Department of Business and Industry issued Advisory Opinion 15-02 which

provides: “Owners have the right to complaint about the actions of the board, the

community manager and any other vendor, and to request records” and defines
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retaliatory action as “any harmful punitive action taken against an owner by an

association or its representatives that would not have otherwise occurred but for

the owner having complained in good faith about the board or a vendor or having

asked for records”;

f. The unauthorized filing of the Intervention Affidavit would not have occurred but

for Plaintiff having complained in good faith about the Board or a vendor or having

asked for records; and

g. The unauthorized filing of the Interventional Affidavit constituted a harmful,

punitive action against Plaintiff for performing acts which he was entitled to

perform as a unit owner and as a Director;

97. Plaintiff respectfully asks the court to determine the parties’ relative rights under

CC&R Article 19.1 based on Nevada law, and issue an order, decree, or judgment declaring that:

a. The filing of the Interventional Affidavit on behalf of the SHCA against Plaintiff

was done in violation of Article 19.1;

b. The filing of the Interventional Affidavit would not have otherwise occurred but

for the owner having complained in good faith about the board or a vendor or

having asked for records; and

c. The filing of the Interventional Affidavit constitutes retaliatory action by the

SHCA against the Plaintiff.

SIXTH CLAIM FOR RELEIF

(Declaratory Relief regarding the failure to obtain D&O Insurance Coverage for all

Directors – including Plaintiff)

98.Plaintiff restates and incorporates all prior allegations asserted above as if set

forth fully herein.

99.A justiciable controversy exists between Plaintiff and Defendants regarding

Directors and Officer “D&O”) liability coverage in that:

a. NRS 116.3113(d) requires all members of the Board be covered by a

Directors’ and Officers’ (“D&O”) insurance policy.
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b. CC&R Article 7.3 requires the SHCA to maintain Directors’ and Officers’

(“D&O”) liability coverage.

c. The Board negotiated for and obtained a D&O policy which specifically

contained an Exclusion “Based on, arising out of, or in any way directly or

indirectly any claims made by Michael Kosor.”

d. The Board violated governing documents in voting to approve the D&O

policy..

e. The Board approved the D&O policy with the exclusion over the objection

of Plaintiff and without a meeting which Plaintiff did not consent to.

f. SHCA alleges its actions were proper.

100. The acceptance of a D&O policy excluding Plaintiff is ripe for judicial

determination:

a. Plaintiff was a Director when the policy was accepted in violation of statute

and the SHCA Bylaws;

b. Plaintiff is seeking induction as the last properly elected Director, so

appropriate coverage is relevant;

c. Plaintiff sought reelection to the position of Director before being

improperly excluded from the ballot, so appropriate coverage is relevant;

d. NRS 116.31183 prohibits retaliatory action by the Board, community

manager or an officer of an association;

e. Such improper and retaliatory action is capable of repetition.

101. Plaintiff respectfully asks the court to determine the parties’ relative rights under

NRS 116.3113 and CC&R Article 7.3 based on Nevada law, and issue an order, decree,

or judgment declaring that:

a. The negotiation for and acceptance of a D&O policy which covered less

than all Board members was a violation of NRS 116.3113 and CC&R

Article 7.3;
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b. The approval of the D&O policy without a meeting and without the

approval of all Board members was done in violation of NRS Chapter 116,

the SHCA CC&Rs, and the SHCA Bylaw; and

c. The negotiation for and acceptance of a D&O policy which specifically

excluded Plaintiff in such a fashion constitutes retaliatory action by the

SHCA against the Plaintiff.

SEVENTH CLAIM FOR RELIEF

(Violation of NRS 116.31183)

102.Plaintiff restates and incorporates all prior allegations asserted above as if set

forth fully herein.

103. NRS 116.31183 prohibits retaliatory action by the Board, community manager, or

an officer of an association.

104. Plaintiff complained in good faith that the SHCA and the Board violated various

provisions of NRS Chapter 116, the CC&RS, and the Bylaws.

105. Plaintiff, as a unit owner and as a director, raised concerns as to the quality work

performed of SHCA’s attorney and community manager.

106. Plaintiff, as a unit owner and as a director, requested in good faith to review the

non-privileged books, records or other papers of the association.

107. SHCA and the Board retaliated against Plaintiff by, among other things:

a. Enacted restrictions exclusively on Plaintiff's in his role as a Director to

communicate with SHCA..." on Plaintiff’s ability to communicate with SHCA

community manger and vendors;

b. Improperly and without justification or a hearing issuing a Cease and Desist letter

against Plaintiff;

c. Improperly filing an Intervention Affidavit with the NRED against Plaintiff;

d. Improperly removing Plaintiff from his duly elected position as Director;

e. Preventing Plaintiff from participation in board deliberations as a Director
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f. Providing improper notice, an improper hearing, and denying Plaintiff his due

process rights during the improper removal hearing;

g. Rejecting Plaintiff’s application to be a candidate in the 2024 Director election;

h. Refusing to place Plaintiff’s name on the ballot during the 2024 homeowner

election; and

i. Electing to provide D&O coverage in violation of governing documents

threatening coverage for the Plaintiff and required protections for owners. .

108. The actions of the SHCA and the Board would not have occurred but for Plaintiff

having complaining in good faith about the Board or a vendor or having asked for records.

109. The actions of the SHCA are harmful and punitive.

110. Plaintiff has been damaged by the retaliatory actions by the Board, the SHCA, and

its officers, employees or agents.

111. Plaintiff has incurred attorney’s fee as a result of the retaliatory actions by the

Board, the SHCA, and its officers, employees or agents.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:

1. For declaratory relief as indicated above;

2. For the ouster of Liberman as Director;

3. For the induction of Plaintiff as Director until such time as an election can be

properly called for, noticed, and conducted with Plaintiff on the ballot;

4. For the ouster of Armstrong as Director;

5. For the ouster of Rexius as Director;

6. For injunctive relief requiring the SHCA to hold a homeowner election for the

appropriate Director positions;

7. For injunctive or other coercive relief to effectuate the declaratory relief provided

by this Court;

8. For compensatory damages as established by the Court;

9. For attorney’s fees; and
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10. Such other relief the Court deems justified under the premises.

DATED this _______ day of __________, 2024.

HUTCHISON & STEFFEN, PLLC

______________________________
Robert E. Werbicky (6166)
Piers R. Tueller (14633)
10080 West Alta Drive, Suite 200
Las Vegas, NV 89145

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC

and that on this _____ day of __________, 2024, I caused the above and foregoing document

entitled FIRST AMENDED COMPLAINT to be served through the Court's mandatory

electronic service system, per EDCR 8.02, upon the following:

ALL PARTIES ON THE E-SERVICE LIST

_____________
An employee of Hutchison & Steffen, PLLC
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Roberl E. Werbicky (6166)
Piers R. Tueller (14633)
HUTCHISON & STEFFEN, PLLC
10080 West Alta Drive, Suire 200
Las Vegas, NV 89145
Tel: (102)385-2500
Fax: (702)385-2086
rwerbicky@hutchlegal.com
p_tupilpr@but_slleCal.e,orl

Atto rneys fo r Plaintiff

MICHAEL KOSOR, JR., an individual; and
The STATE OF NEVADA ex. rel. MI
r\.uJut(, JK.;

Plaintiffs,

SOUTHERN HIGHLANDS COMMT,INITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORAT]ON, A

Nevada Corporation; CHRIS
ARMSTRONG, an individual; RICK
REXIUS, an individual; MARC
LIEBERMAN, an individual.

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: ,4-23-881474-W
Dept. No.: 3l

IPROPOSEDI
SECOND AMENDED COMPLAINT

JURY TRIAL REQUESTED

EXEMPTIONS FROM MANDATORY
ARBITRATION:

1) Seeking Declaratory Relief;
2) Seeking Equitable Relief;
3) Seeking Injunctive Relief.
4) Seeking Quo Warranto Relief

Defendants.

DECLARATION OF MICHAEL KOSOR IN SUPPORT OF PLAINTIFF'S SECOND

AMENDED COMPLAINT

I, Michael Kosor, upon my personal knowledge, unless based on knowledge and beliefas

stated below, declare under penalty of perjury under the laws of the State of Nevada, that the

following is true and comect:

1. That it is my understanding the First through Sixth Causes ofActions and pa(s ofnry

Seventh Cause of Action in my Second Amended Complaint relate to the
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2.

interpretation, application or enforcement of the SHCA cc&Rs which are applicable

to residential propefiy andlor any bylaws, rules or regulations adopted by the SHCA.

That I submitted the applicable claims to the Nevada Real Estate Divisions, common

Interest community Management Division for mediation pursuant to NRS 3g.300-

30.360.

3. The appropriate issues addressed in my Second Amended complaint have been

mediated pursuant to the provisions of NRS 38.300 to 3g.360, inclusive, but an

agreement was not obtained.

DATED this 22nd Day of May,2024.

MICHAEL KOSOR, JR,

Page 4 of 4
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION

OFFICE OF'THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES AND CONDOMINIUMHOTELS
3300 west Sahara Avenue, Suite 350, Las Vegas, Nevada 89102
(702) 486-4480 | Toll free: (87'l) 829-990'7 / Fax: ('702) 4864520

E-mail: CICOmbudsman(4red.nv.sor, / htto:/l'rpd.nv.qov

ALTERNATIVE DISPUTE RESOLUTION (ADR) CLAIM FORM

Dar-: 12113123 Signature of Claimant:

*Only one claimant per claim form is allowed for tracking purposes'

Claimant: Michael Kosor
*lf indiridual, providefull nanre as it appears \rilh the assessor's of/ice in order to verify that you arc a Unit Owner lf an Association, provide

COMPLETE Association name as tt appears on the S9!J3 j!!M!fSU!9-;!9bt!J9

Law Firm and Attomey (if applicabte;: H utchison & Steffet l!!P'89!94 E ]!grh Es

Please provide the name of the law frm and the name of the attomey. An attomey is not requircd

Phone Number: 702'385-2500 Fax Number: 702-385-2086 smail Address: rwejllky@hti19h]sge!9em

xlfindieidual, providefull name. If an Associatioh, proyide COMPLETE Association name as it appears ot1 the Secretar.v of'St.tle's t4)el)slle

Please list only one party. Aiach an Additional Respondent Form 5208 ifthere is more than one ResDondent.

MAiIiNO ArIr]rEqS, 11411 SOUTHERN HIGHLANDS PKWY STE 1OO, LAS VEGAS, NV, 89141, USA
Streel and number, city. state, and zip

phone Number: 702-361-6640 Fax Number: Email Address: shca@olympiacompanies.com

'10080 West Drive. Suite 200. Las Veqas, NV 89'145
Street and number, city, slate, and zip code

hlands Communitv Assocoation

PLEASE SELECT YOUR METHOD OF RESOLUTION: Z Mediation ! Referee Program*

*Claims involving multiple parties may be excluded ftom the Referee Program.
**lfall parties agree to the Referee Program, the cost will be iully subsidized by the Division, if funds are available.

fl Ves ! No Has the abovelisted Claimant filed an Intervention Affidavit (Form 530) regarding the same or similar

issues?Ifyes,ptovidethefilenumber(s):2020-1055(continuesonattachment)

INITIAL

IWF 1 i have read and agree to the policies stated in the ADR Overuiew (Form 523).

INITIAL IF
APPLICABLE

I acknowledge that if an Intervention Affidavit (Form 530) has been filed with the Division based upon

the same issues, by filing an ADR claim; the Division will not move forward with investigating the

Intervention Affidavit pursuant to NAC 1 16.630.

If the Referee Program is selected, and the Respondent choses Mediation, the claim will default to

mediation.

| +/'//|1

a4T

Receipt Number:

For office use only

Claim Number: Date Received:

Revised I/2112022 Page 1 of4 520
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Address ofunit related to this claim:

o Your explanation must start below. You may attach additional pages, if more space is needed. Please, do not write
"SEE ATTACHMENT" in the space below IT IS NOT ACCEPTABLE.

o If this claim is being filed based on a referral from the Intervention process, please ensure that you explain the issue
below. Do not reler to your original complaint.

I units of the SHCA are affected. Mr. Kosor alleges the threshold for turnover of the SHCA from
Declarant to the homeowners of the SHCA has been met. A 2022 document filed with the NRED

ows 78% of units have been conveved. The SHCA CC&Rs indicate once 7 5o/o of the units in the
HCA are conveyed, the Declrant Control Period is to end after 60 days. Within that 60 day period,
I SHCA Board members are to be elected by the homeowners. (continues on attachment)

IDENTIFY TIIE SECTION OF GOVERNING DOCUMENTS PERTAINING TO THE DISPUTE:

lcluding, but not limited to: Article 1 section 1.5, Article 2 sections 2.19, and 2.61 of the CC&Rs; and Article 4, section
.2(c) of the SHCA Bylaws; Article 9, section 9.2 section; and Article 5, section 5.3, and Article 7 section 7.5, Article 8,

8.1, and Article 19 section 19.2 of the SHCA Bylaws; , section 7.3,7.6 and Article 19 section 19.'1 of the CC&RS,
article 5 section 5.5 of the SHCA Bylaws;section 7.3(a)(4) of the SHCA CC&Rs, section 7.6 of the SHCA CC&Rs,

5, seclion 5.5 of the SHCA Bylaws, Article 8 section 8.1 of the SHCA Bylaws.

In order for the claim to be considered filed, the folloh,ine must be submitted, if applicable,

Please indicate that you acknowlidge and will fotlow through with completing each of the items below. Initial that the
Jbllowing steps have been completed:

-torns:
One (l) Original Claim Form (Form 520)
Two (2) copies ofthe Clairn Form and suppofiing documents
. Supporting documents may be provided directly to the Mediator or Referee one assigned and need

not be provided with this Claim Form. Should you choose to submit your documents, you must
supply one (l) original set and two (2) copies of the supporting documents.

INITIAL
f---'---:__---:--| ^tt .i, I

| ./t'///< 
|

|---..1-----1
| 4/,/ |

INITIAL IF
APPLICABLE

| ,h{/- 
|

| ,y/"1 | NONREFUNDABLE Filing Fee of $50.00 payable to "NRED" in the form of:
o Cash (exact change; please do not mail cash)
. Check
o Money Order

I acknowledge that the Subsidy Application will ONLY be accepted and reviewed prior to the claim
being assigned to a Mediator or Referee.

ADR Subsidy Application for Mediation (Form 668). Subsidy is awarded based on the following:
For a Unit Owner, once during each fiscal year ofthe State for each unit owned.
For an Association, once during each fiscal year ofthe State for each unit located within each
individual association. Association must be "in good standing" with Secretary ofState and Office ofthe
Ombudsman.

| | I acknowledge that the Claimant will NOT be applying for Subsidy for this claim.

Revised 112I/2022 Page 2 of 4 520
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SERVING THE CLAIM

Please be advised, the Claimant will be responsible to have the Respondent(s) sewed within 45 davs from the date the
Division processes the Claimant's 520 claim form. The packet will contain instructions on how to serue the claim.

The packet that the Claimant will receive in the mail will contain:

o A claim opening letter (keep this letter for your records).
. A receipt for !IgI@4d3!!9 $50.00 filing fee (keep for your records).
o Affidavit of Services Form

o This form must be filled out by the person that serves the claim.
o The form MUST be notarized and retumed to the Division within 10 days of the claim being served.
o The packet cannot be served by anyone associated with the claim.

The following items from the packet are required to be served:
o ADR Overview, Form 523
. Copy ofthe claim that was processed, Form 520
r A blank Response, Form 521
o A blank Subsidy Application, Form 668

. If the Claimant listed more than one Respondent on the Claim Form (520). The Claimant will be responsible to malce
copies ofthe packet, so that each Respondent can be served.

. One (l) Afrt.davit of Service will have to be notarized and submittedfor each Respondent listed on the Claim Form
620/5208).

. Puisuantto NAC 38.150(2)@) - The A"ffitlavit of Service WUST be subntitred to the Division wirhin l0lays oJ being
served.

INITIAL

| ,y lr/ | I acknowledge that all forms listed above will be served pursuant to NRS 38.320.+
I acknowledge that if the claim is not served within the timeframe set forth by Nevada
Administrative Code (NAC) 38.350 (1), the claim will be closed.

I Z I ll I I acknowledge if the Affidavit of Service (AOS) is not submitted to the Division within the
timeframe set forth by Nevada Administrative Code (NAC) 38.350 (2)(a), the Division has the
authority to close the claim,

How service mast be made:
Service on a Nevada Corporation: Service shall be made upon the president or other corporate head, secretary,
cashier, managing agent or resident agent. However, if this is not possible, then upon the Secretary of State in the
manner described in Rule 4 of the Nevada Rules of Civil Procedure.
Service on a Non-Nevada Corporation: Service shall be made upon the agent designated for ser-vice ofprocess, in
Nevada, or its managing agent, business agent, cashier, or secretary within this State. However, ifthis is not possible,
then upon the Secretary of State in the manner described in Rule 4 ofthe Nevada Rules of Civil Procedure.
In all other cases (except service upon a person of unsound mind, or upon a city, town or county): Ser-vice shall
be made upon the respondent personally, or by leaving copies at his dwelling house or usual place ofabode with some
pelson ofsuitable age and discretion then residing therein, or by delivering a copy of the summons and complaint to
an agent authorized by appointment or by law to receive service ofprocess.
If all the above are not possible because of the absence from the state or inability to locate the respondent: An
Affidavit ofDue Dili.sence can be provided to the Division. If the Division determines adequate efforts were
made to serve the respondent(s), the Division will provide a letter to the claimants acknowledging their
unsuccessful efforts to participate in the ADR program.

Revised 1121/2022 Page 3 of4 520
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The following is a listing of the Mediators and Referees for the Alternative Dispute Resolution program. Before making

your selection, you may vierv the resumes of thc Mediators and Ref'erees. ar:d their location availabilitv.

. If the parties do not agree on ihe selection of Mediator or Referee, the Division will assign a Mediator/Referee at

random.
o This is a requirement, please indicate the Mediator/Referee by initialing next to the party selected.

SOUTHERNNEVADA

MEDIATORLISTING REFEREE LISTING

[l Eric Dobberstein, Esq.* n Janet Trost, Esq.*

! Henry Melton*

I Janet Trost, Esq.+

! Malcolm Doctors+

n ritittip a. silvestri, Esq.*

I Dee Newell

NORTHERN NEVADA

MEDIATORLISTING

Ll raur hl. LamDorey, ESq.

REFEREE LISTING

Ll .t, aul n. LamDoley, l1sq.

* Mediator/Referee available for virtual proceedings for Northern Nevada residents.

Once a claim has been received and processed by the Division an opening packet will be mailed out to the

mailing address provided on page 1 of this form. This packet will include instructions on the next step in this

process (serv ing the claim).

Submit the required forms and documents to:

Nevada Real Estate Division
ADR Facilitator

3300 West Sahara Avenue' Ste. 350
Las Vegas, NV 89102

Revtsed ll2l/2022 Page 4 of 4 520
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ATTACHMENT TO MICHAEL KOSOR’S ADR CLAIM FORM

Pursuant to NRS 38.310 Mr. Kosor seeks ADR resolution of the following claims:

1. That the period of declarant’s control of the SHCA has terminated as an operation of law
due to a sufficient number of units having been conveyed (“of the units that may be
created to units’ owners other than a declarant”). See NRS 116.31032(1)(b); Article 1
section 1.5, Article 2 sections 2.19, and 2.61 of the CC&Rs; and Article 4, section 4.2(c)
of the SHCA Bylaws.

2. That the SHCA has failed to provide an election for an executive board of at least three
members all of whom must be owners within 60 days of the termination of the period of
declarant’s control. NRS 116.31034(1), Article 9, section 9.2 section.

3. Quo warranto relief (NRS Chapter 35) seeking the ouster of the three SHCA Board
members who were appointed by the Declarant rather than elected by the homeowners in
violation of the SHCA CC&Rs, the SHCA Bylaws, and statute. The three SHCA Board
member affected are: Chris Armstrong, Rick Rexius, and Marc Liverman.

4. Quo warranto relief (NRS Chapter 35) seeking the induction of Mr. Kosor into his
position of Board member resulting from his improper and constitutionally infirm ouster
from his elected position in May 2023.

5. The Association’s May 16, 2023 action to ouster a duly elected director (Mr. Kosor) was
improper. See NRS 82.281, NRS 82.296, NRS 116.3103, NRS 116.31031, NRS
116.31036, NRS 116.31183, NRS 116.31183, NRS 116.3103, NRS 116.31107, and
Article 5, section 5.3, and Article 7 section 7.5, Article 8, section 8.1, and Article 19
section 19.2 of the SHCA Bylaws.

6. The Association’s administrative actions filing an Interventional Affidavit with the
Nevada Real Estate Division (NRED) was improper because it failed to obtain the
requisite owner approval and sought to use the Division’s administrative proceeding for
an improper purpose. See NRS 116.31184, NAC 116.635, section 7.3, 7.6 and Article 19
section 19.1 of the CC&Rs, and article 5 section 5.5 of the SHCA Bylaws.

7. That association directors acted to approve the present D&O Policy in violation of NRS
and governing documents. The policy fails to provide the required coverage of all
directors. See NRS 116.3113(d), section 7.3(a)(4) of the SHCA CC&Rs, section 7.6 of
the SHCA CC&Rs, Article 5, section 5.5 of the SHCA Bylaws, Article 8 section 8.1 of
the SHCA Bylaws.

8. The Association acted on multiple counts failing to comply with legitimate requests for
records of the association. See NRS 82.221, NRS 82.186, NRS 116.31175, NRS
116.3101, NRS 116.31085(4), NAC 116.405, and Article 7 section 7.5 of the SHCA
Bylaws.
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9. The Association engaged in retaliation prohibited by law (NRS 116.31183(a)(b)(c)), see
Advisory Opinion 15-02) harassment (NRS 116.31184(1)) and in turn fiduciary failure
(NRS 116.3103).

Mr. Kosor has initiated an action in equity for injunctive relief in which there is an immediate
threat of irreparable harm in the 8th Judicial District Court (Case No. A-23-881474-W in
Department 31) seeking a stay pending resolution of the NRS 38.310 process. The Amended
Complaint and Motion for Temporary Restraining Order (without attachments) are attached.

ATTACHMENT TO MICHAEL KOSOR’S ADR CLAIM FORM

Prior Intervention Affidavits filed on similar matters:

1- Declarant control -2020-1055 (plus Form 605 to reopen 4/28/23)

2- Declarant control- Third Amendment violates NRS- no case filed

3- Adding real estate in excess of 10%- nothing filed with NRED

4- DO coverage - 2022-638

5- Failed to add appointed directors to ballot- see 2020-1055

6- Record access- 2022-660 & 2019-29 (plus Form 650 to reopen 4/28/23)

8- Board retaliation- 2022-637 & 2018-535 (plus Form 605 to reopen 4/28/23)
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OMD 
CLARKSON M CALONIS & O’CONNOR, P.C.  
ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
1210 S. Valley View Blvd., Suite #202 
Las Vegas, Nevada 89102 
Telephone:  (702) 462-5700 
Facsimile:  (702) 446-6234 
Email: AClarkson@cmolawpc.com 
 MMcAlonis@cmolawpc.com  
Attorneys for Defendant  
Southern Highlands Community Association 
 

EIGHTH JUDICIAL DISTRICT COURT  

CLARK COUNTY, NEVADA  

MICHAEL KOSOR, JR., an individual, 

                                          Plaintiff, 

-vs- 

SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation; DOES I-X; AND ROE BUSINESS 
ENTITIES I-X, inclusive 
                       Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-23-881474-W 
 
Dept. No.: XXXI  

 
DEFENDANT/ COUNTERCLAIMANT 
SOUTHERN HIGHLANDS 
COMMUNITY ASSOCIATION’S 
OPPOSITION TO MOTION TO 
DISMISS COUNTERCLAIMS FILED BY 
PLAINTIFF/ COUNTER -DEFENDANT 
 
Consolidated with: 
Case No. A-24-886317-C 
 
 
  

 

Defendant/Counterclaimant, Southern Highlands Community Association (the 

“Association”), by and through its counsel of record CLARKSON MCALONIS & O’CONNOR, 
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P.C., hereby responds in opposition to the Motion to Dismiss Defendant/Counterclaimant’s 

Counterclaims (“Motion”) filed by Plaintiff/Counter-Defendant Michael Kosor, Jr. (“Kosor”) on 

May 21, 2024. This Opposition is based on the following Memorandum of Points and Authorities, 

the papers and pleadings on file with the Court, and any oral argument that the Court may consider.  

 

MEMORANDUM OF POINTS AND AUTHORITIES  

 
I. STANDARD OF REVIEW  

Pursuant to Rule 12(b)(5) of the Nevada Rules of Civil Procedure, a party may move to dismiss 

a pleading for “failure to state a claim upon which relief can be granted.” The standard for review 

under NRCP 12(b)(5) is “rigorous”. Squires By Squires v. Sierra Nevada Educ. Found. Inc., 107 Nev. 

902, 905, 823 P.2d 256, 257 (1991). On a motion to dismiss for failure to state a claim, the court “must 

construe the pleading liberally and draw every fair intendment in favor of” the non-moving party. 

Merluzzi v. Larson, 96 Nev. 409, 411, 610 P.2d 739, 741 (1980) (citing San Diego Prestressed 

Concrete Co. v. Chicago Title Ins. Corp., 92 Nev. 569, 573, 555 P.2d 484, 487 (1976)). A complaint 

“should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff 

can prove no set of facts in support of his claim which would entitle him to relief.” 355 U.S., at 45–

46, 78 S.Ct. 99. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 546, 127 S. Ct. 1955, 1959, 167 L. Ed. 2d 

929 (2007).  

II.  ARGUMENT  

I. The Association adequately and sufficiently pled facts sufficient to state a claim 
against Plaintiff for which relief may be granted.  

 
Dismissal of a counterclaim is appropriate only when “it appears beyond a doubt that [the 

plaintiff] could prove no set of facts, which, if true, would entitle [the plaintiff] to relief.” Stubbs v. 

Strickland, 129 Nev. 146, 150, 297 P.3d 326, 329 (2013) citing Buzz Stew, LLC v. City of N. Las 
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Vegas, 124 Nev. 224, at 228, 181 P.3d at 672 (2008). The Association’s Counterclaims sufficiently 

pled each element of its claims for relief and sought declaratory relief, attorney’s fees, and punitive 

damages thereon. 

II.  Plaintiff’s argument that the Association’s Counterclaims are subject to dismissal 
due to a failure to allege actual damages is absurd  
 

First, contrary to Plaintiff’s argument, NRS 116.4117(2) provides, in relevant part, as follows 

with respect to a civil action under Chapter 116 of the Nevada Revised Statutes (“NRS 116”): 

2.  Subject to the requirements set forth in NRS 38.310 and except as 
otherwise provided in NRS 116.3111, a civil action for damages or other appropriate 
relief for a failure or refusal to comply with any provision of this chapter [NRS 116] 
or the governing documents of an association may be brought: 

      (a) By the association against: 
             (1) A declarant; 
             (2) A community manager; or 
             (3) A unit’s owner. 

 
(Emphasis added).  Notably, as reflected by the language of the statute and consistent with the 

longstanding principles of law and equity, a community association may bring an action against a 

unit’s owner for their failure or refusal to comply with NRS 116, which would include the 

Association’s claims against Kosor for First Claim for Relief for failing and refusing to disclose his 

potential conflicts of interest on his candidate statement as required by NRS 116.31034(9), for Second 

Claim for Relief for failing and refusing to comply with NRS 116.31034(10)(a)(2) which precludes 

Kosor from being a candidate for and serving on the Board of Directors of the Association because of 

he stands to gain profit or compensation of any kind from a matter before the Board; and for Third 

Claim for Relief for Kosor’s failure or refusal to comply with his preclusion from serving on the 

Association’s Board of Directors pursuant to NRS 116.31034(13) due to his being uninsurable as a 

director as required by NRS 116.3113(1)(d).    The Association is entitled to declaratory relief as to 
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these issues and has thereby properly set forth its claims and such claims are not properly subject to 

dismissal.  

Additionally, Kosor’s assertion with respect to this issue is absurd in and of itself.  The primary 

issue remaining in the case is that Kosor is seeking to have the court override the decisions of the 

Board and Nevada law as set forth in NRS 116 in order to allow Kosor to serve as a candidate for and 

director on the Association’s Board of Directors, which is a voluntary position.  If actual damages 

were in fact a prerequisite of having the claims at issue, then Kosor’s action would be subject to 

dismissal as Kosor would lack actual damages for his own claims.  Thus, Kosor is absurdly arguing 

that the Association’s claims should be subject to dismissal for lack of actual damages while 

contemporaneously maintaining claims over the enforcement of NRS 116 wherein Kosor lacks actual 

damages.   

III.  A justiciable controversy exists with respect to the enforcement of NRS 
116.31034(13) against Kosor on the basis of Kosor’s being uninsurable as required 
by NRS 116.3113(1)(d) 

 
Counter-defendant’s attempt to serve on the Association’s Board despite the Association being 

unable to reasonably obtain the required directors and officers insurance for Counter-defendant to 

serve on the Board under NRS 116.3113(1)(d) causes Counter-defendant to be ineligible to serve on 

the Association’s Board of Directors and mandates that the Association, pursuant to NRS 

116.31034(13), not place Counter-defendant’s name on the ballot and prohibit Counter-defendant 

from serving on the Association’s Board of Directors at least until such time as Counter-defendant 

may become reasonably insurable as a director.  This is the claim as it is set forth in the actual language 

of the Association’s Third Claim for Relief.  See Counterclaims at 15:7-17:24.  

In lieu of addressing the actual substance of the Association’s Third Claim for Relief, Kosor 

argues at length over whether a “breach of NRS 116.31034(13)” is justiciable against Kosor on the 
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grounds of NRS 116.31034(13) and NRS 116.3113(1)(d) being Association obligations.  See Mot. at 

3:22-5:10. However, as reflected by the language of the actual counterclaim, the issue argued in 

Kosor’s motion was not the claim made by the Association. 

 Admittedly, Counter-Claimant’s Third Claim for Relief was mistitled where it contained the 

shorthand “Breach of NRS 116.31034(13) by Being Uninsurable,” but that does not change the fact 

that the actual claim was properly set forth in the body of the complaint.  Compare Counterclaim at 

15:6 with 15:7-17:24.  To that end, the claim may be better titled as being for declaratory relief on the 

grounds that Kosor is not eligible to serve on the Board under NRS 116.31034(13) by virtue of not 

being reasonably insurable as a director as required by NRS 116.3113(1)(d).   

In light of the fact that the claim title and not the claim itself was poorly crafted, the claim 

should not be subject to dismissal.  However, if correction of the claim title is appropriate, the 

Association respectfully requests leave to amend the title of its Third Claim for Relief as set forth here 

in lieu of dismissal.  

IV.  Treatment of punitive damage claims is inconsistent in Nevada 
 
  The Association acknowledges that there are many unpublished Nevada cases and dicta in 

some published cases, including the cases cited in Kosor’s Motion, which tend to indicate that punitive 

damages are more appropriately a remedy as opposed to a cause of action.  However, there is also 

dicta and inconsistent treatment that leads to the pleading of a claim for punitive damages out of an 

abundance of caution in order to secure it.  See Bahena v. Goodyear Tire & Rubber Co., 126 Nev. 

243, 256, 235 P.3d 592, 600 (2010)(“Goodyear prevailed and received a defense jury verdict upon 

Bahena's cause of action for punitive damages.”).  Given the inconsistent treatment of punitive damage 

claims, the Association pled an individual claim for punitive damages in addition to requesting 

punitive damages as relief.  See Counterclaims at 19:19-20:11 and 20:24-26. 
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 If this Court requires punitive damages be set forth as individual causes of action, then the 

Association’s Sixth Claim for Relief for punitive damages should not be dismissed.  If the Court is 

inclined to deem punitive damages as relief not properly set forth as a claim and thereby dismiss 

Association’s Sixth Claim for Relief, then the Association respectfully requests that the order affirm 

that the Association’s right to recover punitive damages has been properly requested and preserved in 

its prayer for relief.   

V. Treatment of attorney fee claims as causes of action is not established in Nevada 
 

Unlike the issue of punitive damage claims, there is an absence of cases addressing whether 

attorney fee claims should be set forth as a claim for relief in Nevada, which is undoubtedly why 

Kosor’s Motion lacked citations to any cases supporting the proposition that an individual claim for 

relief for attorney’s fees based in contract and statute was not appropriate.  Given the absence of 

operative case law and varying treatment of attorney fee claims, the Association pled an individual 

claim for attorney’s fees in addition to requesting attorney’s fees as relief.  See Counterclaims at 19:3-

17 and 20:27. 

 If this Court requires attorney’s fees be set forth as individual causes of action, then the 

Association’s Fifth Claim for Relief for attorney’s fees should not be dismissed.  If the Court is 

inclined to deem attorney’s fees as relief not properly set forth as a claim and thereby dismiss 

Association’s Fifth Claim for Relief, then the Association respectfully requests that the order affirm 

that the Association’s right to recover attorney’s fee has been properly requested and preserved in its 

prayer for relief.   

/// 
 
/// 
 
/// 
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III.  CONCLUSION 

 The Association has pled facts sufficient to properly state claims against Kosor for which relief 

may be granted. For these and all the foregoing reasons, The Association respectfully requests that 

this Court deny Kosor’s Motion to Dismiss. 

Dated this 4th day of June, 2024.  

 
CLARKSON MCALONIS & O’ CONNOR P.C.  

 
     /s/ Adam H. Clarkson   

ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
CLARKSON MCALONIS & O’ CONNOR P.C. 
Attorneys for Defendant and Counter-claimant 
Southern Highlands Community Association 
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CERTIFICATE OF SERVICE  

I hereby certify that on the 4th of June 2024, I served a true and correct copy of: SOUTHERN 

HIGHLANDS COMMUNITY ASSOCIATION’S OPPOSITION TO MOTION TO DISMISS 

COUNTERCLAIMS FILED BY PLAINTIFF/ COUNTER -DEFENDANT by serving the 

following parties via Odyssey File & Serve: 

 
ROBERT E. WERBICKY, ESQ. 
ARIEL C. JOHNSON, ESQ. 
PIERS TUELLER, ESQ. 
HUTCHISON & STEFEN, PLLC  
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086 
Email: ddoto@hutchlegal.com 
 rwerbicky@hutchlegal.com 
 ptueller@hutchlegal.com  
Attorneys for Plaintiff Michael Kosor, Jr. 
 
NATHANAEL RULIS, ESQ. 
KEMP JONES 
3800 Howard Hughes Pkwy., 17th Floor  
Las Vegas, NV 89169 
Telephone: (702) 385-6000 
E-mail: n.rulis@kempjones.com 
Attorney for Defendant Southern Highlands Development Corporation 
 
TAMARA BEATTY PETERSON, ESQ. 
PETERSON BAKER, PLLC 
701 S. 7th Street 
Las Vegas, NV 89101 
Telephone: (702) 786-1001 
Email: tpeterson@petersonbaker.com 
Attorney for Defendants Chris Armstrong 
Mark Lieberman and Rick Rexius  
 
 
 

__/s/ Ashley Livingston __________________ 
Ashley Livingston 
An Employee of Clarkson McAlonis & O’Connor, P.C.  
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Robert E. Werbicky(6166)
Ariel C. Johnson (13357)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident,

Plaintiff,

vs.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS ARMSTRONG,
an individual; RICK REXIUS, an individual;
MARC LIEBERMAN, an individual;

Defendants.

Case No.: A-23-881474-W
Dept. No.: 31

PLAINTIFF’S REPLY IN SUPPORT
OF PLAINTIFF’S MOTION TO
DIMISS COUNTERCLAIMS

Plaintiff MICHAEL KOSOR, JR. (“Plaintiff” or “Col. Kosor”), by and through his

counsel of record, Hutchison & Steffen, LLP, hereby submits this Reply In Support of his Motion

to Dismiss Defendants Southern Highlands Community Association, Chris Armstrong, Rick

Rexius, and Marc Lieberman’s (“SHCA”)’s Counterclaims. Col. Kosor’s Reply is based on the

following Memorandum of Points and Authorities, the papers and pleadings on file with the

Court, and any oral argument this Court may allow.

/ / /

/ / /

/ / /
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POINTS AND AUTHORITIES

I. LEGAL ARGUMENT

A. SHCA’s Causes of Action Must Be Dismissed Because SHCA Has Not Pled the

Requisite Actual Damages.

In its Opposition to the underlying Motion, SHCA has once again ignored its obligation

to counterplead actual damages to bring forward a civil action for breach of NRS 116. SHCA

elected to pursue its counterclaims as a civil action under NRS 116.4117. NRS 116.4117(1),

which comesbeforeNRS 116.4117(2), allows “any person or class of persons sufferingactual

damages” to “bring a civil action for damages or other appropriate relief.”Id. Obviously, as a

threshold inquiry, a party seeking to file a civil action must first show it is suffering actual

damages. Without such a showing, no civil action is possible under NRS 116.4117. Because

SHCA has failed to even plead “actual damages,” its causes of action are legally deficient and

must be dismissed.

Plaintiff, conversely, only sought declaratory relief to determine the rights associated

with and the correct interpretation of provisions within NRS 116 and the operative CC&Rs. This

request for declaratory relief does not require an allegation of actual damages.

SHCA is pointing the finger at Col. Kosor without understanding the issues Col. Kosor

has presented in this Case. Col. Kosor has alleged actual damages. SHCA has failed to do so.

Nothing within its opposition solves the fatal flaw of its counterclaims. Therefore, SHCA’s

counterclaims as civil actions seeking damages cannot stand.

Finally, SHCA’s second cause of action under NRS 116.31034(9) fails to state a claim

for two other reasons: (1) there is no inherent or explicit authority within NRS 116 for SHCA to

determine whether Col. Kosor complied with NRS 116.31034, and (2) there is no specific

penalty within the statute itself for failure to comply with NRS 116.31034(9). Thus, SHCA has

no authority to impose an arbitrary penalty.

SHCA argues and implies through its convoluted allegations that NRS 116.31034(13)

allows (even compels) SHCA to preclude Col. Kosor from the ballot and from serving for

violating NRS 116.31034(9). However, subsection (13) on which SHCA relies for this purported
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poweronly allows for election ballot preclusion and service on the board “[i]f a person is not

eligible to be a candidate. . .” Nowhere in subsection (9) does it suggest or explicitly state that

a person is disqualified from serving on the Board if he/she fails to comply with this subsection.

Thus, SHCA’s second cause of action fails and should be dismissed.

B. SHCA’s Third Cause of Action Relies on Impermissible and Unfounded

Statutory Construction, and Therefore Must Be Dismissed.

As SHCA concedes, its third cause of action is confusing and misleading. But not only

is this cause of action misleading, it is inconsistent with the law. As it stands, this claim should

be dismissed. “Where the language of a statute is plain and unambiguous, and its meaning is

clear and unmistakable,there is no room for construction, and the courts are not permitted to

search for its meaning beyond the statute itself.”Del Papa v. Board of Regents, 114 Nev. 388,

392, 956 P.2d 770, 774 (1998) (citing Statev. Jepsen, 46 Nev. 193, 196, 209 P. 501, 502 (1922))

(emphasis added). “A statute should always be construed to avoid absurd results.”Gen. Motors

v. Jackson, 111 Nev. 1026, 1029, 900 P.2d 345, 348 (1995).

SHCA’s tortured reading of NRS 116.3113 is absurd. SHCA alleges NRS 116.3113

requires the SHCA to obtain D&O coverage for its Directors. SHCA alleges it cannot obtain

D&O insurance for Col. Kosor as a Director.1 SHCA alleges since it cannot fulfill its duty of

indemnification on behalf of the Board, Col. Kosor, and/or the homeowners, then SHCA should

be relieved of its duty and prohibit Col. Kosor from being placed on the ballot. SHCA’s

reasoning is hopelessly flawed.

First, NRS 116.31034(10) lists what renders a person ineligible to run as a Director.

D&O coverage is not listed as a requirement to be a candidate nor does its unavailability bar a

person from being a candidate. Second, NRS 116.3113 is not an absolute. The statute requires

“the association shall maintain,to the extent reasonably available. . . Directors and officers

insurance. . .”Id. If D&O coverage for Col. Kosor is honestly not “reasonably available,” then

SHCA would be excused from the requirement. Thus, SHCA’s argument fails on a simple

1 This dubious allegation must be accepted as true at this stage.
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reading of the statutes. Regardless, nothing in the statutes, or common sense, dictates SHCA

should be allowed to prohibit Col. Kosor from even placing his name on the ballot simply

because they are unable to maintain their current D&O coverage; which would thereby deprive

the homeowners the opportunity to decide whether Col. Kosor is the best candidate to achieve

their interests. Finally, SHCA argues it could not obtain D&O coverage for Col. Kosor. Since

SHCA did not obtain the coverage, SHCA did not pay for any such coverage. Thus, SHCA did

not suffer any “actual damages.” Thus, a civil action under NRS 116.4117 is not possible.

A simple title correction would not cure this Cause of Action’s defects. The allegations

included in the Third Cause of Action are inapplicable to the statute upon which the allegation

is based: NRS 116.31034(13). SHCA’s Opposition fails to cite any language or case law that

supports SHCA’s argument that NRS 116.31034 has anything to do with an individual

candidate’s effect on the HOA’s insurance policy—because there is none. Moreover, NRS

116.31034 fails entirely to mention insurance. Therefore, the plain meaning of the statute in no

way includes reference to insurance, and this Court is prohibited from construing an insurance

provision into a statute where there is none. Indeed, to read into NRS 116.31034 an otherwise

absent provision about insurance would produce an absurd result as prohibited underGeneral

Motors v. Jackson. Because there is no indication under the plain language of the statute to

demonstrate a clear legislative intent to reference or include insurability in the statutory

requirements for election of HOA Board members, the substantive content of SHCA’s Third

Cause of Action fails on its face—regardless of its title.

Because NRS 116.31034 has no plain nexus to insurance, and SHCA has failed to offer

any legal support to refute Col. Kosor’s position in its Opposition, this claim is futile and should

therefore be dismissed. Without a substantive change to the allegations and requests for relief in

SHCA’s Third Cause of Action, which SHCA did not provide in its opposition, no title change

will cure the Third Cause of Action’s fatal flaw.

Basically, SHCA alleges an NRS 116.3113 violation based on its failure to obtain D&O

coverage for Directors. Yet, SHCA is simultaneously pursuing an NRS 116.4117 claim for

actual damages against Col. Kosor based upon SHCA’s own alleged violation of NRS 116.3113.
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This is such an absurd premise it should be sanctionable. Regardless, this Court should dismiss

the claim in its entirely.

C. Claims for Punitive Damages Are Not an Independent Cause of Action.

SHCA has utterly failed to refute the fact that there is no right to independent causes of

action for punitive damages or for attorneys’ fees. SHCA’ssingle case citation to punitive

damages is outdated. InTeva Parenteral Medicines, Inc. v. Eighth Jud. Dist. Ct. in & for Cnty.

Of Clark, 137 Nev. 51, 62 n.4, 481 P.3d 1232, 1241 n.4 (2021), the Nevada Supreme Court

unmistakably held, “punitive damages isa remedyand not a separate cause of action.”

(Emphasis added). Moreover, overwhelming precedent from the Nevada Court of Appeals

further demonstrates that Punitive Damages are not a standalone cause of action.See, e.g., Droge

v. AAAA Two Star Towing, Inc., 136 Nev. 291, 313, 468 P.3d 862, 881 (holding that “punitive

damages is a remedy, not a cause of action”). Further, pursuant to 22 Am. Jur. 2d Damages §

567 (201), “as a rule, there is no cause of action for punitive damages by itself a punitive-damage

claim is not a separate or independent cause of action.”See also Clark County v. Eliason, 136

Nev. 429, 431, 468 P.3d 817, 818 (2020) (relying on theAmerican Jurisprudencetreatise as

persuasive and dependable authority). Additionally, there is no need to seek punitive damages

as a separate and independent cause of action as such relief can be claimed in SHCA’s prayer

for relief. Thus, without any binding or even persuasive authority, and withoutanyauthority to

refute Col. Kosor’s position, SHCA’s fifth and sixth causes of action must be dismissed.

Finally, SHCA is not permitted to request punitive damages when it has not properly pled

the requisite actual damages.See, supra, Section A(discussing SHCA’s failure to plead actual

damages as required under NRS 116.4117(1)). Punitive damages cannot be awarded unless

compensatory damages are also awarded.See Evans v. Dean Witter Reynolds, Inc., 116 Nev.

598, 615 n.17, 5 P.3d 1043, 1054 n.17 (2000); see alsoCity of Reno v. Silver State Flying Serv.,

84 Nev. 170, 180, 438 P.2d 257, 264 (1968). Because SHCA has failed to assert actual damages

(such as compensatory damages), it is precluded from seeking punitive damages. Therefore, even

if punitive damages were available as a standalone cause of action (which they are not), SHCA’s

request for punitive damages would fail as a matter of law. Therefore, this Court should dismiss
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SHCA’s cause of action seeking punitive damages.

D. Claims for Attorneys’ Fees Are Not an Independent Cause of Action.

Additionally, the Nevada Supreme Court has characterized attorneys’ fees as “special

damages,” not standalone causes of action.Lius v. Christopher Homes, LLC, 130 Nev. 147, 151,

321 P.3d 875, 878 (2014). While NRS 116.4117(1) does allow for attorneys’ fees, the statute

explicitly states a condition precedent to receiving such fees is to be the prevailing in the action.

SHCA does not refute the language of the statute, and this Court is precluded from finding

another avenue to obtain attorneys’ fees that the statutory language does not provide. Therefore,

because attorneys’ fees are only available to the prevailing party under NRS 116.4117(1), SHCA

cannot seek attorneys’ fees before this case has been heard and decided on its merits—i.e., before

there is a prevailing party. As such, this Court should dismiss SHCA’s standalone cause of action

for attorneys’ fees.

II. CONCLUSION

SHCA’s counterclaims are unsupported by law, as they do not arise out of the plain

language of NRS 116. Instead, SHCA asks this Court to distort and manipulate statutory

language to achieve absurd results, inserting causes of action, duties of homeowners, and

damages where there are none in the statutes. Because SHCA fails to support its counterclaims

with case law or plain statutory texts, this Court should dismiss all of SHCA’s counterclaims.

DATED this 18th day of June, 2024 HUTCHISON & STEFFEN, PLLC

/s/ Robert E. Werbicky
__________________________________
Robert E. Werbicky(6166)
Ariel C. Johnson (13357)
Peccole Professional Park
10080 West Alta Drive, Suite 200

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC

and that on this 18th day of June, 2024, I caused the above and foregoing documents entitled

PLAINTIFF’S REPLY IN SUPPORT OF PLAINTIFF’S MOTION TO DIMISS

COUNTERCLAIMS to be served through the Court's mandatory electronic service system, per

EDCR 8.02, upon the following:

ALL PARTIES ON THE E-SERVICE LIST

/s/ Kaylee Conradi
An employee of Hutchison & Steffen, LLC
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MTD 
Robert E. Werbicky (6166) 
Ariel C. Johnson (13357) 
Piers R. Tueller (14633) 
HUTCHISON & STEFFEN, PLLC 
Peccole Professional Park  
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada  89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086  
rwerbicky@hutchlegal.com  
ajohnson@hutchlegal.com  
ptueller@hutchlegal.com  
 
Attorneys for Plaintiff 
 
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

MICHAEL KOSOR, JR., a Nevada resident, 
 

Plaintiff, 
 

vs. 
 
SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation�  
 

Defendant. 
 

 Case No.: A-23-881474-W 
 
Dept. No.: 31 
 
 
COUNTERDEFENDANT’S SPECIAL 
ANTI-SLAPP MOTION TO DISMISS 
COUNTERCLAIMANT’S 
COUNTERCLAIMS PURSUANT TO 
NRS 41.637 
 
 
 
HEARING REQUESTED 
 

   

 Plaintiff/Counterdefendant Michael Kosor, Jr. ( “Mr. Kosor”) files this Special Anti-

SLAPP Motion to Dismiss Counterclaimant’s Amended Complaint, filed by Southern Highlands 

Community Association (“SHCA”).  

 This Special Motion is based upon the attached Memorandum of Points and Authorities, 

NRS sections 41.635-670, the pleadings and papers on file herein, the attached exhibits, and any 

oral argument which this Honorable Court may entertain at time of hearing on this matter. 

/ / / 

/ / / 

�&�D�V�H���1�X�P�E�H�U�����$�����������������������:

�(�O�H�F�W�U�R�Q�L�F�D�O�O�\���)�L�O�H�G
�����������������������������3�0
�6�W�H�Y�H�Q���'�����*�U�L�H�U�V�R�Q
�&�/�(�5�.���2�)���7�+�(���&�2�8�5�7
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.  INTRODUCTION 

 SCHA has previously tried to improperly silence Mr. Kosor and continues to try to do so 

here.  It is disappointing that southern Nevada homeowner’s associations -- like SHCA -- so 

often forget that their primary purpose is to simply provide an additional level of care and 

protection for the actual homeowners under their charge.  These associations are not fiefdoms 

by which [disinterested] board members may lord over the subjugated unit owners.  Instead, 

they are designed to help homeowners address concerns, resolve issues, and make sure the 

communities bills get paid. 

 Here, SCHA -- using the HOA’s own coffers -- has exceeded its mandate by engaging in 

an all-out blitzkrieg on Mr. Kosor.  An individual’s right to petition the courts is sacrosanct.  

Through the promulgation of Nevada’s Anti-SLAPP statute, the Nevada Legislature codified 

sweeping protections for litigants petitioning the judiciary for relief.  A strategic lawsuit against 

public participation or SLAPP is a legal action meant to suppress a citizen’s right to address 

matters of public interest.  The instant action is the quintessential example of a SLAPP suit.  

SHCA’s counterclaims constitute a meritless lawsuit that has been initiated to chill Mr. Kosor’s 

freedom of speech and right to petition under the First Amendment.  See NRS 41.637.   

 SHCA’s countercomplaint alleges Mr. Kosor should be held legally liable for 

purportedly failing to provide a candidate disclosure form that includes what SHCA believes to 

be disqualifying conflicts of interest when he sought to become a member of the of SHCA’s 

board of directors.  As such, SHCA did not allow Mr. Kosor to campaign for the board, have his 

disclosure form be disseminated to the HOA members as part of the election process, or be 

listed on the ballot: in sum, SHCA excluded Mr. Kosor from the election process.  This was 

improper as Mr. Kosor’s good faith statements, disclosures, and comments are protected by 

Nevada’s Anti-SLAPP statute.  The instant action is a sword improperly wielded by SCHA to 

silence and censure Mr. Kosor . In this instance, Nevada’s Anti-SLAPP statute acts as the 

stalwart shield, protecting Mr. Kosor’s inviolable right from Plaintiffs’ wrongful attacks.   

 Thus, where a lawsuit such as this is brought against defendants for “communication 

made in direct connection with an issue of public interest, in a place open to the public or public 
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forum,” NRS 41.637(4), Nevada's anti-SLAPP law permits defendants to bring a special motion 

to dismiss in response to which plaintiff must meet the heavy burden of showing that its case 

has merit, or risk paying significant fees.  The Anti-SLAPP statute was designed to protect 

against exactly the type of lawsuit now before this Court. Accordingly, and for the reasons 

discussed below, Mr. Kosor’s constitutional rights must be protected, and SCHA’s counterclaim 

must be dismissed.  

II.  RELEVANT FACTUAL AND PROCEDURAL HISTORY 

Mr. Kosor is a retired United States Air Force Colonel living within the Southern 

Highlands Community Association.1  On December 17, 2021, Mr. Kosor was publicly elected 

by the homeowners as a Director for the Southern Highlands Community Association.2  The 

SHCA is governed by a Board consisting of five Directors.3  The Board of Directors is defined 

by CC&R §2.8 and is responsible for administration of the SHCA.4  
 

A. Mr. Kosor initial election and removal as an SHCA Board of Directors 
member. 

On December 17, 2021, Mr. Kosor was publicly elected by the SHCA homeowners as a 

Director of the Board.5  One of the principal messages of Mr. Kosor’s campaign was his 

commitment to relinquish Southern Highland Development Association’s control over the 

SHCA and its Board of Directors to the thousands of homeowners within the SHCA pursuant 

to the terms of the CC&Rs and NRS 116. Just over a year after his election, the Board sought 

to remove Mr. Kosor as a Director deeming his position “vacant by operation of law” due to a 

perceived conflict of interest.6   

NRS 116.31036 governs how an association must handle removing one of its Directors.  

Specifically, removal requires a signed petition by the homeowners (i.e., “units’ owners” as 

 
1 Declaration of Michael Kosor Jr. at ¶1���������	���
�������
���������� see also, Exhibit 2 at 0003 and Exhibit 3 at 
0004-6. 
2 Ex. 1 at ¶5��see also, Exhibit 4, at 0007-8.   
3 See Ex. 1 at ¶4��see also, Exhibit 5 at 0010-11��see also Exhibit 6 at 0012-13��
������� 7 at 0015 (listing the number 
of Board members).   
4 See Exhibit 8 at 0017.   
5 SHCA’s Counterclaim at ¶ 6, on file herein. 
6 See Letter from SHCA to Mr. Kosor, dated May 16, 2023 (informing Plaintiff that he had been removed from the 
Board), attached as Exhibit 9��see also, SCHA’s Counterclaim at ¶7. 
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delineated within the operative statute), a removal election called by the units’ owners 

constituting at least ten percent of the total voting members of the association, and which is 

mailed, return receipt requested, or served by a process server to the executive board or the 

community manager for the association.  The SHCA did not follow this statutorily mandated 

procedure.  Instead, on May 2, 2023, the Declarant-controlled SHCA Board issued a notice of a 

“hearing” to Mr. Kosor, by which the Board, rather than the homeowners, would determine 

whether to remove Mr. Kosor as an elected Director of the Board.  

Recognizing the impropriety of the Declarant-controlled Board’s action, Mr. Kosor 

requested in writing an open hearing pursuant to NRS 116.31085(4).  The Board rejected Mr. 

Kosor’s request.  Moreover, the Board and its counsel refused to provide relevant information 

to Mr. Kosor and improperly placed the burden of proof upon Mr. Kosor to prove his 

innocence.  Despite being a duly elected Director of the Board, the SHCA prohibited Mr. 

Kosor from Board deliberations on this issue.   

On or around May 12, 2023, the Board proceeded with the closed “hearing” rather than 

the statutorily mandated removal process.  On May 16, 2023, SCHA’s counsel informed Mr. 

Kosor that he had been removed from his elected position, without a removal election.7  The 

only rationale provided to Mr. Kosor for his removal was that he had failed to disprove the 

allegations against him -- that he theoretically could “profit” from a court order compelling him 

to pay the SHCA’s attorneys’ fees related to a pending lawsuit between Mr. Kosor and the 

SHCA.   
 

B. SHCA deems Mr. Kosor ineligible for the SCHA Board of Directors’ 
Election. 

Mr. Kosor sought reelection for the seat from which the Board had improperly removed 

him.  To that end, in October 2023, Mr. Kosor timely applied to the SHCA to be included on 

the ballot of the upcoming election to fill the empty Board of Directors position created by his 

 
7 See Board of Managers v. Padgett, 586 N.Y.S.2d 57 (1992) (holding the election of board members invalid where 
no vote taken on removal of existing board and neither notice of meeting nor ballots circulated gave notice of 
������������
������������������������
	������
����� �������
�����	�
 emoval only for cause). 
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improper removal.8  Part of this application process required Mr. Kosor to complete and submit 

the required SHCA Candidacy Form (“Candidacy Form”).   

The Candidacy Form directs all candidates to mark with a “T” for True or an “F” for 

false to a series of affirmative statements.  Mr. Kosor marked “T” alongside a statement that he 

did not stand to gain any personal profit or compensation of any kind from a matter before the 

executive board.9   

Mr. Kosor also attached an additional Statement of Disclosures (“Statement”) to the 

Candidacy Form to provide greater context, transparency, and information to his application.10  

On this Statement, Mr. Kosor informed the Board (and the SHCA homeowner voters) that he 

was currently engaged in a lawsuit against the SHCA, and, if elected, he “would have a conflict 

of interest with the majority of directors” if issues related to the lawsuit came before the Board.  

In such an instance, Mr. Kosor assured the Board (and the SHCA homeowner voters) that he 

would, as he has in the past, act in accordance with Nevada law for such conflicts of interest 

(i.e., recusal from voting, etc.).11   

Further, Mr. Kosor provided on his Statement a link to his campaign website, 

www.MikeKosor.com (“the website”), which includes a “Full Disclosure” page explaining, in 

great detail, Mr. Kosor’s history with the SHCA.12  There is no rule or provision prohibiting 

candidates from supplementing their disclosures on the Internet. Indeed, a public website 

provides additional exposure and accessibility to voters who wish to learn more about Board 

candidates. Specifically, Mr. Kosor’s website stated that he and another Southern Highlands 

resident “brought an action in a good faith effort to obtain a Court declaration that Olympia’s 

control over the association board had terminated as a matter of law . . . .”13  The website 

explained that Mr. Kosor voluntarily dismissed the Complaint, the case was ultimately 

dismissed with prejudice in September of 2022, and Mr. Kosor was responsible for paying 

 
8 See SCHA’s Counterclaim at ¶8. 
9 See Michael Kosor’s Candidacy Form, attached hereto as Exhibit 10.     
10 Id. 
11 Id. 
12 Id. 
13 Litigation Involving SHCA In Full Disclosure, Mike Kosor, https://www.mikekosor.com/full-disclosure (last 
visited July. 1, 2024).   
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attorneys’ fees.14  Mr. Kosor demonstrated a thorough effort in good faith to be fully 

transparent with voters and residents with regards to his history with the SHCA.   

In a letter dated December 21, 2023, the SHCA’s informed Mr. Kosor that he had been 

deemed “ineligible” to appear on the ballot because of the purported “personal profit” he 

stands to gain if elected -- namely, Mr. Kosor could personally profit from the attorneys’ fees 

he (Mr. Kosor) owes to the SHCA as part of a pending lawsuit.15   

The SCHA’s letter was premised on two provisions of NRS 116.31034 to justify its 

finding of ineligibility.  The first, NRS 116.31034(9)(a), requires candidates for HOA board 

membership to “make a good faith effort to disclose any financial, business, professional or 

personal relationship or interest that would result or would appear to a reasonable person to 

result in a potential conflict of interest for the candidate if the candidate were to be elected to 

serve as a member of the executive board.”  The second, NRS 116.31034(10)(a)(2), prohibits a 

person from becoming a candidate or member of the executive board “if the person stands to 

gain any personal profit or compensation of any kind from a matter before the executive board 

of the association.16 

By declaring Mr. Kosor ineligible, the SHCA relied on conclusory statements that were 

either blatantly untrue or unsupported by the record. First, the SHCA falsely claimed that Mr. 

Kosor did not make a good faith effort to disclose his active litigation, despite the indisputable 

fact that Mr. Kosor expressly disclosed all active litigation in his Statement and attached it to 

his Candidacy Form.  Mr. Kosor has also dedicated his own time and resources to create and 

maintain a public website that provides a detailed and thoroughly researched and cited account 

of the lengthy and litigious history between him, the SHCA, and the Declarant -- including Mr. 

Kosor’s responsibility to pay attorney’s fees to the SHCA.17   

C. SHCA’s improper counterclaim against Mr. Kosor. 

 On April 30, 2024 SHCA filed its answer and counterclaim against Mr. Kosor parroting 

 
14 Id. 
15 See Exhibit 11 (See fn 2).   
16 Id. 
17 See “Statement of Disclosures,” attached hereto as Exhibit 4. See also www.MikeKosor.com. 

AA001372



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 7 

its December 21st letter, raising six claims for relief: (1) breach of NRS 116.31034(9), (2) Breach 

of NRS 116.31034(10)(a)(2), (3) Breach of NRS 116.31034(13) by being uninsurable, (4) 

Declaratory Relief, (5) Attorney Fees, and (6) Punitive Damages.18  The crux of SHCA’s counter 

claim stems from Mr. Kosor’s candidacy form and statement of disclosures he submitted to run 

in SHCA’s December 2023 election for a position on the board of directors.19  Specially, SHCA 

raised a variety of general allegations against Mr. Kosor it believes warrants a finding of legal 

liability and an award of attorneys fees and punitive damages as follows: 
 

- Kosor’s 2023 candidate statement form did not include a disclosure of all of Kosor’s 
potential conflicts of interest if he were elected to serve on SHCA’s board of directors.20 
 

- Kosor knew or should have known that he had numerous potential conflicts of interest 
requiring disclosure at the time he submitted his candidate statement.21 
 

- Kosor falsely represented that Kosor did not have any potential conflicts of interest with 
serving on the Association’s Board when Kosor checked the box indicating no conflicts 
of interest on Kosor’s 2023 candidate statement form.22 
 

- Kosor knew or should have known that he stood to gain profit or compensation of any 
kind if he were to serve as a director on the Association’s Board.23 
 

- Kosor falsely represented that Kosor did not stand to gain profit or compensation of any 
kind if he were to serve as a director on the Association’s Board by checking the box on 
the candidate statement form indicating that Kosor did not potentially stand to gain profit 
or compensation of any kind if he were to serve as a director on the Association’s 
Board.24 

- Kosor knew or should have known that the Association’s insurers declined to provide 
directors’ and officers’ insurance coverage that would cover him, or claims made by him 
due to his various actions against the Association and claims he submitted for coverage 
while he was a director.25 
 

- Kosor failed to disclose and/or falsely represented that he was not insurable under the 
Association’s directors’ and officers’ insurance coverage in his 2023 candidate 
statement.26 

 
18 See SHCA’s Answer and Counterclaim (“Counterclaim”) on file herein. 
19 Id. at ¶8. 
20 Id. at ¶9. 
21 Id. at ¶10 
22 Id. at ¶11. 
23 Id. at ¶14. 
24 Id. at ¶15. 
25 Id. at ¶17. 
26 Id. at ¶18. 
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Interestingly, SHCA’s counterclaim does not allege it suffered actual damages as a result of Mr. 

Kosor’s actions.  Nor does SHCA’s Prayer for Relief seek damages allegedly caused by Mr. 

Kosor.  Despite this, SHCA does seek punitive damages and attorney’s fees. 

III.  LEGAL ARGUMENT  

A. The Anti-SLAPP Legal Standard supports dismissal of SHCA’s 
counterclaim. 

 “A SLAPP suit is a meritless lawsuit that a party initiates primarily to chill a defendant’s 

exercise of his or her First Amendment free speech rights.” Stark v. Lackey, 136 Nev. 38, 458 

P.3d 342, 345 (2020).  “Nevada’s anti-SLAPP statutes provide defendants with a procedural 

mechanism whereby they may file a special motion to dismiss the meritless lawsuit before 

incurring significant costs of litigation.” Id. A district court considering a special motion to 

dismiss must undertake a two-prong analysis. Id.  First, it must “[d]etermine whether the 

moving party has established, by a preponderance of the evidence, that the claim is based upon 

a good faith communication in furtherance of ... the right to free speech in direct connection 

with an issue of public concern. Id.  If the defendant meets their burden, the district court 

advances to the second prong, whereby the burden shifts to the plaintiff to demonstrate “with 

prima facie evidence a probability of prevailing on the claim.”  Id.   

 “The showing required by the defendant to satisfy prong one has two components. The 

first component is that the comments at issue fall into one of the four categories of protected 

communications enumerated in NRS 41.637.” Id. “The second component is that the 

communication “is truthful or is made without knowledge of its falsehood.” Id. “With respect to 

the second required showing under prong one of the anti-SLAPP analysis, the defendant bears 

the burden of establishing by a preponderance of the evidence that the communication “is 

truthful or is made without knowledge of its falsehood.” Id. “[U]nder the preponderance 

standard, an affidavit stating that the defendant believed the communications to be truthful or 

made them without knowledge of their falsehood is sufficient to meet the defendant's burden 

absent contradictory evidence in the record.” Id.  
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B. First Prong – The communications are protected under Nevada’s anti-
SLAPP Law. 

Under the first prong of the analysis, Mr. Kosor need establish only by a preponderance 

of the evidence that his statements are protected under the anti-SLAPP statute. See Sassone 135 

Nev. at 12, 432 P.3d at 749 (“[A] moving party seeking protection under NRS 41.660 need only 

demonstrate that his or her conduct falls within one of four statutorily defined categories of 

speech, rather than address difficult questions of First Amendment law.”).  To meet this burden 

Mr. Kosor must show that: (1) his conduct falls within one of four statutorily defined categories 

of speech27 and (2) that the communications were made in good faith.  As detailed here, Mr. 

Kosor’s conduct satisfies these requirements. 
 

1. The information in Mr. Kosor’s candidacy form and statement of 
disclosures are protected as they were directly aimed at procuring 
electoral action, result or outcome. 

One of the most valuable rights of citizenship is the right to run for public office. 

Gilbert v. Breithaupt, 104 P.2d 183, 184 (Nev. 1940).  No entity or organization should prohibit 

or curtail that right except by plain provisions of law. Id.  The court must construct eligibility 

statutes liberally and resolve ambiguities in favor of eligibility and “the right of the people to 

exercise freedom of choice in the selection of officers.”  Id. (citing 46 C.J.S. § 32).  The court 

must also strictly construe statutory disqualifications for candidacy, and not extend such 

disqualifications to cases not clearly within the statute’s scope.  Id.  Thus, under Nevada law, 

the application of the anti-SLAPP statutory framework is not limited to communication 

addressed to a governmental agency, but also includes speech aimed at procuring an election 

action, result or outcome.  See Adelson v. Harris, 133 Nev. Adv. Op. 67, 402 P.3d 665, 666, 670 

(Nev. 2017) (citing Delucchi v. Songer, 133 Nev.–––, 396 P.3d 826, 830 (2017).   

Accordingly, it is well recognized that communications aimed at procuring non-

governmental election results or outcomes qualify for protection under NRS 41.660.  

Therefore, this Court should apply the same canons of construction for statutory limitations on 

 
27 Under Nevada's anti-SLAPP laws, four categories of “good faith communications” are protected, including: 
�������������������	�����
���
������������
�������� �
�������
�����������
�������
���������������� !�"� #$%&'�(��
and communication made “in direct connection with an issue of public interest in a place open to the public or in a 
public forum … which is truthful or made without knowledge of its falsehood.” see NRS 41.637(4) 
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Board candidacy as those for public office candidacy because a position on an HOA Board is 

akin to public office.  Public office is a position that grants its occupant legal authority to 

exercise a government’s sovereign powers for a fixed period.  Public Office, Black’s Law 

Dictionary (11th ed. 2019). In Kosor v. Olympia Companies, LLC -- one of the cases between 

Mr. Kosor and an entity owned and operated by the same people who own and operate the 

Declarant -- the Supreme Court of Nevada held that the SHCA was a “quasi-government 

entity” that parallels “in almost every case the powers, duties, and responsibilities of a 

municipal government.”  136 Nev. 705, 709 478 P.3d 390, 394 (2020) (Citing Damon v. Ocean 

Hills Journalism Club, 102 Cal. Rptr. 2d 205, 210) (internal citations omitted).  Thus, like 

public office, a position as a Director on the SHCA Board grants its occupant to exercise a 

quasi-government’s sovereign powers for a fixed period.  Accordingly, it is well-recognized 

that communications aimed at procuring non-governmental election results or outcomes 

qualify for protection under NRS 41.660.  Id.  

Based on the foregoing authorities, Mr. Kosor’s communications made in the context of 

an HOA election for the benefit of to the voting constituency -- i.e., the SHCA homeowners, 

Mr. Kosor’s campaign statements are entitled to protection as communications “aimed at 

procuring any … electoral action, result or outcome” as provided by Nevada law.  Specifically, 

Mr. Kosor's representations on his candidacy form included additional pages that provided 

context and elaboration on the underlying disputes between himself and SHCA.  Moreover, 

Mr. Kosor included explanations entitled “Full Disclosure” and “Statement of Disclosures” 

wherein he explained the basis litigation issues and posture of the lawsuits with SHCA. Indeed, 

Mr. Kosor went as far as to provide a link to his website (www.mikekosor.com) for additional 

information that any voting unit owner of SCHA could review. 

As with any political candidate, these disclosures are part of the electoral process by 

allowing voters to vet and investigate candidates prior to casting their vote.  As such, there can 

be no dispute that the statements contained in Mr. Kosor’s candidacy form and statement of 

disclosures were communications aimed at procuring an “electoral action, result or outcome.”  

Mr. Kosor had sought a seat on the SHCA board in furtherance of his aim to address matters of 
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public concern.  Fundamentally important to this analysis is neither SHCA’s negative opinion 

of Mr. Kosor, nor its disagreement as to the truthfulness of Mr. Kosor’s disclosures has ANY 

role/weight in determining whether Mr. Kosor’s candidacy form and attached disclosures 

amounts to communications aimed at procuring non-governmental election results or outcomes 

qualify for protection under NRS 41.660. 

Again, what this Court should consider is an HOA election form and letter regarding a 

potential candidate, that would be available for review by the voting electorate -- i.e., the 

SHCA homeowners as part of the election process.28  Such communications have been 

protected under the anti-SLAPP statutes and should be so protected now.  Because Mr. Kosor 

has satisfied his burden with respect to such statements, the burden shifts to SHCA to 

demonstrate with prima facie evidence a probability that SHCA will prevail on its claims. 
 
2. Mr. Kosor’s campaign form disclosures were true or made without 

knowledge of their falsity. 

 In order to be protected by Nevada’s Anti-SLAPP law Mr. Kosor’s campaign disclosures 

must have also been made in good-faith, meaning that the statements were true or made without 

knowledge of their falsity. Rosen v. Tarkanian, 135 Nev. 436, 440 (2019).  The statements made 

by Mr. Kosor here were all true, and, in any event, made in good faith.   “[T]he relevant inquiry 

in prong one of the anti-SLAPP analysis is whether a preponderance of the evidence 

demonstrates that the gist of the story, or the portion of the story that carries ‘the sting’ of the 

[statement], is true.” Id. at 441. 

In completing and submitting the required SHCA Candidacy Form, Mr. Kosor responded 

to all affirmative statements and attached a separate statement of disclosures to the Candidacy 

Form to provide greater context, transparency, and information to his application.  On this 

Statement, Mr. Kosor informed the Board (and the SHCA homeowner voters) that he was 

currently engaged in a lawsuit against the SHCA, and, if elected, he “would have a conflict of 

interest with the majority of directors” if issues related to the lawsuit came before the Board.  In 

 
28 Interestingly, the Nevada Supreme Court has held that “an HOA election pamphlet and direct letter to [] 
homeowners -- may qualify as a public forum where ‘it [is] a vehicle for communicating a message about public 
matters to a large and interested community.’”  Kosor v. Olympia Companies, LLC, 135 Nev. 705, 710 (2020). 
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 12 

such an instance, Mr. Kosor assured the Board (and the SHCA homeowner voters) that he would, 

as he has in the past, act in accordance with Nevada law for such conflicts of interest (i.e., recusal 

from voting, etc.).29   

Further, as part of his candidacy form and attachments Mr. Kosor provided a link to his 

campaign website, www.MikeKosor.com (“the website”), which includes a “Full Disclosure” 

page explaining, in great detail, Mr. Kosor’s history with the SHCA.  This included explicitly 

stating that in November of 2020, he and another SHCA homeowner “brought an action in a 

good faith effort to obtain a Court declaration that Olympia’s control over the Association board 

had terminated as a matter of law.”30  Mr. Kosor also stated that he engaged in this litigation at 

his own personal cost for the benefit of the community.31  Finally, Mr. Kosor included the full 

citation for the case, unmistakably demonstrating a good faith effort to be fully transparent about 

his history with the SHCA and the Southern Hills Declarant.32  Additionally, on his website, Mr. 

Kosor stated that in May of 2023, he was removed as a director by the Board and provide full 

context.33   

 Contrary to SHCA’s allegations, Mr. Kosor was as transparent as possible with the unit 

owners -- and electorate -- of SHCA.  Mr. Kosor’s went above and beyond to provide as much 

information as he could in such regard.  Thus, Mr. Kosor satisfied his burden under NRS 41.660 

& 41.665, and thus the burden now shifts to SHCA. 
 

C. Second Prong – SCHA cannot demonstrate a probability of success on the 
merits.34 

To prevail under prong two, SHCA must present prima facie evidence of a probability of 

prevailing on its claims.  SHCA’s counterclaims involving NRS 116.4117 are woefully deficient 

 
29 See id. 
30 Litigation Involving SHCA In Full Disclosure, Mike Kosor, www.mikekosor.com.   
31 Id. 
32 Id. 
33 Id.    
34 It should be noted that prior the consolidation of Mr. Kosor’s and SCHA’s cases, Mr. Kosor filed a motion for 
TRO and preliminary injunction.  As the Court is undoubtably aware, Mr. Kosor’s TRO was granted and the 
preliminary injunction to halt the SCHA election was denied.  Mr. Kosor anticipates that SCHA will raise this issue 
in opposition to the present Motion.  However, there is a key distinction that must be highlighted -- while there is 
significant overlap between the previously proffered arguments, the focus is no longer on Mr. Kosor’s underlying 
claims and now focuses on SCHA’s counterclaims.   
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and each of those claims are incognizable. Therefore, SHCA cannot establish through a 

preponderance of the evidence a probability of success on the merits.  Specifically, SHCA’s 

counterclaim centers on Mr. Kosor’s mere attempt to engage in an election campaign for the 

SHCA board of directors.  SHCA’s substantive claims against Mr. Kosor are all brought under 

NRS 116.  SCHA has claimed that Mr. Kosor -- by merely attempting to become a candidate -- 

breached NRS 116.31034(9) (failure to make a good faith disclosure), NRS 116.31034(10)(a)(2) 

(precluding conflict of interest), and NRS 116.31034(13) (uninsurable). 

  However, pursuant to NRS 116.4117(1)35 the filing party must suffer actual damages 

from an alleged malefactor’s failure to comply with the provisions of NRS 116 -- including 

NRS 116.31034.  This is a statutory prerequisite for filing for any relief under NRS 116.4117.  

Without actual damages, SHCA cannot assert a claim for attorney’s fees (NRS 116.4117(6)), 

punitive damages NRS 116.4117(5)), or other appropriate relief (NRS 116.4117(1)&(2)).  Here, 

SHCA’s counterclaim does not allege that it suffered “actual damages” from Mr. Kosor’s 

alleged breaches.  Instead, SHCA has only alleged Mr. Kosor’s actions “constitute[d] a violation 

of NRS 116 giving rise to a cause of action against Counter-defendant pursuant to NRS 

116.4117.36  Simply invoking the statute is not enough: There must be actual damages.  

Consequently, SHCA has no chance of prevailing as a matter of law, let alone a probability of 

success on the merits.  SHCA’s lack of actual damages is a fatally dispositive failure that wholly 

precluded it from filing a lawsuit in the first place.  As such, it becomes clear that SHCA’s 

counterclaim is not about justice and fairness, but about control, power, and imposing silence 

from any and all unit owners who may push against the grain.  Mr. Kosor’s individuality and 

diverse opinion did not cause actual damage and SHCA’s tacit admission of the same renders its 

counterclaim a failure.  Consequently, Mr. Kosor beseeches this Court to grant his Motion. 

 

 

 
35 “Subject to the requirements set forth in subsection 2, if a declarant, community manager or any other person 
subject to this chapter fails to comply with any of its provisions or any provision of the declaration or bylaws, any 
person or class of persons suffering actual damages from the failure to comply may bring a civil action for damages 
or other appropriate relief.” 
36 See SHCA’s Counterclaim at ¶¶28, 39, and 50. 
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1. SHCA will not be able to show that Mr. Kosor failed to make a good 

faith effort to disclose potential conflicts of interests on his candidate 
disclosure form as mandated by NRS 116.31034(9). 

 In addition to the previously holistic arguments against SHCA’s counterclaim, SHCA is 

unable to establish a probability of likelihood of success on the merits of its first cause of action 

against Mr. Kosor.  NRS 116.31034(9)(a) is not a plain provision of law curtailing or prohibiting 

the right to run for office.  Rather, the statute merely states that candidates must “make a good 

faith effort to disclose any financial, business, professional or personal relationship or interest 

that would result or would appear to a reasonable person to result in a potential conflict of 

interest for the candidate if the candidate were to be elected to serve as a member of the 

executive board.”  NRS 116.31034.  The statute provides no enforcement mechanism, definition 

of what constitutes a “good faith effort,” or consequence for failing to demonstrate such an 

effort.  Most importantly, the statute neither says nor implies that failure to do so results in 

ineligibility for candidacy.   

 Therefore, some ambiguities remain in NRS 116.31034(9)(a) as to how a candidate must 

disclose potential conflicts, and what types of disclosures would render a candidate ineligible.  

Under binding precedent in Gilbert v. Breithaupt, this Court must resolve these ambiguities in 

favor of Mr. Kosor’s eligibility.  Otherwise, the SHCA would continue to abuse NRS 116.31043 

to wrongfully deprive the resident voters of Southern Highlands their right and authority to 

exercise freedom of choice.  The homeowners of the SHCA, not the SHCA, should possess the 

ultimate authority to decide which candidates are elected to the Board.   

 Here, SHCA’s counterclaim does not specifically articulate the supposed “numerous 

financial, business, professional or personal relationships or interest” that SHCA unilaterally 

deemed a precluding conflict of interest.37  However, based on SHCA’s allegations contained in 

its letter to Mr. Kosor, it is anticipated that SHCA will argue eleven conflicts.  Each of the 

SHCA’s allegations that Mr. Kosor failed to disclose a potential conflict falls flat for at least one 

of the following reasons: (1) Mr. Kosor did disclose the potential conflict in his candidacy form 

 
37 See SHCA’s Counterclaim at ¶ 26. 
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and accompanying website��(2) the alleged conflict does not, in fact, create the opportunity for a 

conflict of interest transaction or self-	�������  (3) the allegation is baseless and unaccompanied 

����������	������ and/or (4) the purported potential conflict did not exist at the time Mr. Kosor 

filed for candidacy.  

 To highlight the insufficiency of the SHCA’s allegations in its Letter, this section will 

reproduce and respond to each purported conflict in the order in which they appear in the 

Letter38:  
 

(1) “That on November 16, 2017, you received a Notice of Exclusion which 
informed you that you were no longer permitted at the Southern Highlands 
Corporate Center.” 

This allegation is baseless.  First, the SHCA provided no additional evidence or proof 

that the Notice of Exclusion was based on any legitimate and/or reliable fact.  Second, the 

SHCA provided no evidence, justification, or certification or other official documentation 

supporting the position that a candidate is ineligible based on his/her access to a contracted 

vendor’s facilities.  There is no foreseeable manner for Mr. Kosor to reap any pecuniary interest 

for himself or any other person with whom he is in privity by not being able to access the 

Southern Highlands Corporate Center.39 Therefore, even if this unsubstantiated allegation were 

true, Mr. Kosor was under no obligation to disclose it, as it does not amount to a potential 

conflict of interest. 

Interestingly, though quite intentionally, Mr. Kosor’s blocked access to the Southern 

Highlands Corporate Center commenced in 2017 -- nearly five (5) years before Mr. Kosor ran 

for and was duly elected to the Board the first time.  Thus, the SHCA could have brought this up 

when Mr. Kosor ran for the Board the first time, but did not do so.  It was only when Mr. Kosor 

appeared to be a threat to the SHCA’s and the Declarant’s authority that the SHCA dug up 

alleged “dirt,” using it as justification to preclude Mr. Kosor from even showing up on the 

ballot.  The SHCA could not afford to risk it.  It cherry-picked how and when to intentionally 

 
38 It is clear from the language of the Letter that the SHCA’s purpose of including each of these eleven (11) alleged 
improprieties was to smear Mr. Kosor, not as justification for their wrongful preclusion.  
39 The Southern Highlands Corporate Center is Olympia Management Company’s Headquarters. See Olympia 
Companies, https://www.olympiacompanies.com/ (last accessed Jan. 28, 2024) 
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and, as shown herein, unjustifiably preclude Mr. Kosor from participating as a candidate in the 

pending Board election.   

Even assuming, arguendo, that the Notice of Exclusion was based on reliable 

information and facts, the SHCA did not provide any cognizable argument as to how such a 

Notice created a potential for Mr. Kosor to engage in self-dealing.  Thus, this purported 

justification for precluding Mr. Kosor from appearing on the ballot utterly fails.  
 

(2) “That on November 24, 2020, you filed a civil suit against the Association, 
���������)������
����*��������	�������������������
 �������+������������  

Mr. Kosor clearly disclosed this fact on his website, so the allegation he failed to 

disclose this fact is false.  Specifically, Mr. Kosor’s website, to which he provided a link in his 

Statement of Disclosure, explicitly states that in November of 2020, he and another SHCA 

homeowner “brought an action in a good faith effort to obtain a Court declaration that 

Olympia’s control over the Association board had terminated as a matter of law.” Litigation 

Involving SHCA In Full Disclosure, Mike Kosor, www.mikekosor.com.  Mr. Kosor also stated 

that he engaged in this litigation at his own personal cost for the benefit of the community. Id. 

Finally, Mr. Kosor included the full citation for the case, unmistakably demonstrating a good 

faith effort to be fully transparent about his history with the SHCA and the Southern Hills 

Declarant. Id. 

Regardless, as noted above, a lawsuit is not the kind of action which triggers the 

concepts of conflict of interest or personal profit NRS Chapter 116 covers.  A Director 

committed to performing his fiduciary responsibilities should be encouraged to use the legal 

system to protect the homeowners.  A Director should not be forced to choose either to 1) run or 

sit on the Board or 2) file suit to fulfill his/her fiduciary duties.  It would be absurd to believe 

the Nevada Legislature would require such a choice.  
 

(3) “That on January 23, 2023, the District Court issued an Order requiring you 
to pay the Association a judgment of $45,129.94 in Case No. A-20-825485-
,��  

Mr. Kosor also disclosed this information. Mr. Kosor’s public website, to which he cited 

in his Statement of Disclosures, admits that while the case was not decided on its merits, 

“SHCA was awarded attorney fees.” Id. Therefore, Mr. Kosor demonstrated a good faith effort 
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to disclose this information to the SHCA and Southern Hills voters.  As noted above, this was 

hardly a negotiated obligation—it was imposed by a court. 

(4) “That Case No. A-20-825485-,������������������������	��  

Mr. Kosor disclosed this information. Mr. Kosor’s public website -- which he clearly 

included in his Statement of Disclosures -- states that he filed a Notice of Appeal in Case No. A-

20-825485-C.  Mr. Kosor disclosed this information in good faith.  
 

(5) “That while you were a member of the Board, you breached your fiduciary 
duty by attempting to settle the judgment the Association had against you by 
���������������
��������-��
	������
�*�	����������  

Mr. Kosor has always denied and continues to deny these allegations.  Importantly, the 

SHCA provided zero evidence to substantiate its claim.  As with the allegations discussed above 

(and below), the SHCA simply seeks to create “potential” conflicts of interest using baseless 

allegations.  Without more, the SHCA’s allegation lacks even a modicum of independent 

substantiation, and it cannot be considered a valid basis to preclude Mr. Kosor from 

participating in the election.   
 

(6) “That on May 16, 2023, the Board issued a notice of Violating Hearing 
Determination Letter, in which the Board determined that your service and 
the fact that you stood to profit or be compensated from your outstanding 
litigation against the Association, which were matters before the Board, made 
you ineligible to serve on the Board pursuant to NRS 116.31034, and you 
were thereafter removed from your position on the Board by operation of 
�����  

This allegation is another bad-faith interpretation of Mr. Kosor’s Statement of 

Disclosure and his specifically referenced website.  On his website, Mr. Kosor stated that in 

May of 2023, he was removed as a director by the Board.  Litigation Involving SHCA In Full 

Disclosure, Mike Kosor, www.mikekosor.com/full-disclosure.  Crucially, as explained 

previously in this Motion, the Board’s removal processes violated the NRS procedure for Board 

Member removal as well as Mr. Kosor’s due process rights. Now, the SHCA seeks to wield its 

improper removal of Mr. Kosor as a weapon to prevent him for running for office again. 

Accepting this tactic as valid would incentivize declarant-controlled HOA boards to intimidate 

and suppress board members -- as the SHCA has done here -- by threatening to remove (or 

actually removing) any dissidents and then declaring those dissidents incurably ineligible for 
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candidacy because they were previously removed. This is a flagrant abuse of authority and 

blatantly discards the democratic process of board elections in this State.  

Further, this allegation fails to demonstrate how Mr. Kosor could position himself for 

self-dealing or gain a pecuniary benefit for himself or any other person with whom he is in 

privity. The SHCA has yet to cognizably articulate how owing attorneys’ fees to the SHCA 

earns Mr. Kosor any profit or personally benefits him in any way.  Therefore, even though Mr. 

Kosor did indeed disclose his illegal removal on his website, he was under no legal obligation to 

do so.  
 

(7) “That on November 8, 2023, you filed a Motion for Relief from Judgments in 
which you argued that you should not be obligated to pay the $45,129.94 
Judgment entered against you for the attorneys’ fees and litigation costs that 
the Association incurred . . . .” 

First, Mr. Kosor would not have been able to disclose this information because the 

events had not happened yet.  Mr. Kosor submitted his Candidacy Form on October 26, 2023, 

and filed this Motion for Relief twelve days after the Candidacy Form was due. Second, the 

SHCA’s argument that Mr. Kosor stands to gain a profit from his obligation to pay attorney’s 

fees does not survive even the barest legal or factual challenge. Therefore, even if Mr. Kosor 

possessed knowledge of this Motion before he submitted his Candidacy Form, he was under no 

obligation to disclose it.  
 

(8) “That on November 8, 2023, you sent a letter to the Association demanding 
that the association participate in a mediation concerning your claims against 
������  

First, Mr. Kosor would not have been able to disclose this information because, at the 

time he submitted his application and Statement of Disclosures, he had not yet sent the letter 

seeking alternative dispute resolution as required by NRS 38.  That is, Mr. Kosor submitted his 

Candidacy Form on October 26, 2023, and sent the letter referenced above twelve days later.   

Second, the SHCA fails to assert how a demand for the SHCA to participate in a 

statutorily mandated mediation would result in Mr. Kosor’s ability to self-deal or gain a 

pecuniary interest for himself or any other person with whom he is in privity.40 Therefore, even 

 
40 Under NRS 38.310(1), no civil action based upon a claim relating to the interpretation, application or enforcement 
of any covenants, conditions, or restrictions applicable to residential properly or any bylaws, rules, or regulations 
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if Mr. Kosor possessed knowledge of the referenced letter before he submitted his Candidacy 

Form, he was under no obligation to disclose it since such does not create a conflict of interest.   
 

(9) That on November 13, 2023, you filed a second lawsuit against the 
Association, Case No. A-23-881474-W, in which you seek special damages 
��	�����
����*��������	��������
�������+�����������  

First, Mr. Kosor would not have been able to disclose this information because it had not 

happened yet. Mr. Kosor submitted his Candidacy Form on October 26, 2023, and November 

13, 2023 -- the date he filed the lawsuit -- occurred over two weeks after that date.  

Second, Mr. Kosor has since updated his website to include information about this 

lawsuit.41  The website includes the full case citation, and links to the full text of Mr. Kosor’s 

Complaint (which states outright that Mr. Kosor, as the plaintiff, seeks declaratory and 

injunctive relief and attorney’s fees), his Motion for Temporary Restraining Order and 

Preliminary Injunction, and the SHCA’s Opposition to his Motion. Such transparency 

demonstrates Mr. Kosor’s dedication to empower the voters with relevant information that 

allows them to carefully assess the probability of a conflict of interest arising if they were to 

elect Mr. Kosor to the Board. 
 

(10) “That on August 15, 2023, the Nevada Real Estate Division filed a 
Complaint for Disciplinary Action against you, in which you were accused 
of” violating NRS 116.3103 through 116.405. 

This allegation fails to demonstrate an actual conflict of interest. The act of NRED filing a 

Complaint does not, in itself, create a conflict of interest.  What is more, the SHCA provided no 

supporting argument, indeed there is none, to show Mr. Kosor or another person with whom he 

is in privity could financially gain from the existence of a Complaint from the NRED.  

Additionally, the NRED has not substantiated, ruled upon, or adjudicated any of the allegations 

in the Complaint.  Thus, this information does not amount to a potential or an actual conflict of 

interest. Mr. Kosor was therefore under no obligation to disclose it.  

 

 

 
adopted by an association may be commenced in any court in this State unless the actino has been submitted to 
mediation.  

41 See Litigation Involving SHCA In Full Disclosure, Mike Kosor, www.mikekosor.com/full-disclosure. 
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(11) “That the Association’s Directors & Officers Insurance carrier will not 

extend insurance coverage to any claims based on, arising out of, or in any 
way involving, directly or indirectly, claims based on, arising out of, or in 
any way involving, directly or indirectly, claims made by you, including, but 
not limited to, claims by you against the Association and claims against you 
in your capacity as a board member.”42 

First, in making this allegation, the SHCA willfully withholds the critical force behind 

any purported lack of coverage: the only reason Mr. Kosor may lack coverage for any claim in 

the future is that the SHCA specifically excluded Mr. Kosor from the policy while he served as 

an elected Director in 2023.43  The SHCA has failed to assert how Mr. Kosor or any person with 

whom he is in privity stands to benefit from the terms of SHCA’s contractual relationship with 

its insurance carrier. This argument is nonsensical and improbable.  Not only is Mr. Kosor 

currently receiving defense coverage for the instant claim from the SHCA insurance policy, but 

SHCA cannot show Mr. Kosor actually breached the statute because he was not allowed to be a 

board member or even a candidate.  Because this information, if true, does not rise to an actual 

or potential conflict of interest, Mr. Kosor was under no legal obligation to disclose it.  
 

2. SHCA will not be able to show that Mr. Kosor “stands to gain personal 
profit under NRS 116.31034(10)(a)(2) because he has no contract for 
profit related to “financing, goods, or services to the association.” 

There is no Nevada caselaw interpreting NRS 116.31034(10)(a)(2).  Nevertheless, 

because NRS 116.31034(10)(a)(2) is a legislative restriction on election candidacy, the Court 

must construe it strictly and not extend its application to cases not clearly within its scope.  See 

Gilbert v. Breithaupt, 104 P.2d 183, 184 (Nev. 1940).  Further, this court should construe a 

statute so it does not create constitutional infirmity.  State v. Glusman, 98 Nev. 412, 419, 651 

P.2d 639, 644 (1982) (recognizing the long-held general principle “that statutes should be 

construed, if reasonably possible, so as to be in harmony with the constitution.”). Vague statutes 

are constitutionally infirm.  See In re Discipline of Schaefer, 117 Nev. 496, 511, 25 P.3d 191, 

201, opinion modified on denial of reh'g, 31 P.3d 365 (Ne�#�.//�(�� see also Connally v. Gen. 

Const. Co., 269 U.S. 385, 46 S. Ct. 126, 70 L. Ed. 322 (1926).  

 
42 The following arguments may also be applied to SHCA’s third cause of action against Mr. Kosor under NRS 
116.31034(13) claiming Mr. Kosor has affirmatively breached the statute by merely being supposedly uninsurable. 
43 Mr. Kosor is receiving defense coverage for the instant claim from the SHCA insurance policy.   
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In the instant case, as seen by the legislative intent, NRS 116.31034 contemplates only a 

conflict of interest arising from a contractual interest.  See A.J. v. Eighth Jud. Dist. Ct. in & for 

Cnty. of Clark, 133 Nev. 202, 206–07, 394 P.3d 1209, 1213 (2017) quoting Nat'l R.R. Passenger 

Corp. v. Nat'l Ass'n of R.R. Passengers, 414 U.S. 453, 458, 94 S.Ct. 690, 38 L.Ed.2d 646 (1974) 

(“[E]ven the most basic general principles of statutory construction must yield to clear contrary 

evidence of legislative intent.”). Statutory interpretation necessarily begins with consideration 

of the legislative history to uncover any indications of legislative intent. Id. The Legislature's 

intent is determined by evaluating the legislative history and construing the statute in a manner 

that conforms to reason and public policy.” Great Basin Water Network v. Taylor, 126 Nev. 187, 

196, 234 P.3d 912, 918 (2010). 

Regarding NRS 116.31034, Assemblyman Anderson explained: 
 
I am having trouble understanding what “stands to gain” means. I 
understand that if someone stands to gain any personal profit or 
compensation of any kind from a matter before the executive 
board, that means there must have been some sort of contract. I do 
not know how else you could determine if someone stands to gain 
anything. I wanted to put that on the record regarding intent.44 

This stated scope also comports with other principles of statutory construction in the context of 

NRS 116.31024. Ultimately, the Nevada Legislature added the particular language of NRS 

116.31034(10)(a)(2) in 2015 to protect against embezzlement by HOA board members.45  

Indeed, the Nevada Real Estate Division (“NRED”) supported the bill to foster greater and 

broader representation on HOA boards.  Joseph Decker (Administrator, Real Estate Division, 

Department of Business and Industry) testified: 
 

From the Division’s perspective, the purpose of an elected HOA 
board is to effectively and fairly represent unit owner members of 
the HOA. Stacking a board to gain control of it skews that 
adequate representation of member unit owners and can lead to 
fraud or misconduct in regard to HOA funds and the obligations 
or authority of the board. To the extent that this bill is a step toward 
addressing those issues, the Division supports S.B. 174 with the 
amendments proposed. . .”46 

 
44 Senate Committee Minutes, May 13, 2015 (all emphasis added), attached hereto as Exhibit 12. 
45 See Testimony of Senator Hammond, within Senate Committee Minutes, Feb. 24, 2015, p. 04, attached hereto as 
Exhibit 13.   
46 Exhibit 13, at p. 6.   
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The SHCA’s reliance on and interpretation of NRS 116.31034 to reduce adequate representation 

of the SHCA homeowners and bar Mr. Kosor from running for reelection is misplaced.  As 

such, this Motion should be granted.  

 Furthermore, SHCA’s claim against Mr. Kosor has a low probability of success because 

“personal profit” means “financing, goods, or services provided” to the HOA and not attorney 

fees.  Interestingly, the rules regarding non-profit corporations preclude self-dealing transactions 

with another entity.  According to NRS 116.3103(b), members of the Executive Board of a 

homeowner’s association are subject to the conflict of interest rules governing officers and 

directors of Nevada nonprofit corporations. However, no such rule governing nonprofit officers 

or directors exist in the Nevada Revised Statutes. See NRS 82 (excluding specific rules 

governing conflict of interest matters for officers and directors of nonprofit corporations).  

In the absence of such rules within the Nevada Revised Statutes, several other 

persuasive sources shed light on what constitutes a conflict of interest for HOA board members. 

The Revised Model Nonprofit Corporation Act (RMNCA), for example, is a uniform act drafted 

by an American Bar association committee and formally adopted in 1987. Lizabeth A. Moody, 

The Who, What, and How of the Revised Model Nonprofit Corporation Act, 16 N. Ky. L. Rev. 

251 (1989). The RMNCA requires corporation approval if a director participates in a “conflict 

of interest transaction.” Revised Model Nonprofit Corporation Act, § 8.31(a).  A conflict of 

interest transaction is “a transaction with the corporation in which a director of the corporation 

has a direct or indirect interest.” Id. A director has an indirect interest, for the purposes of a 

conflict of interest transaction, if “(1) another entity in which the director has a material interest 

or in which the director is a general partner is a party to the transaction or (2) another entity of 

which the director is a director, officer, or trustee is a party to the transaction.” Id.at § 8.31(d).  

Under the RMNCA, a conflict of interest transaction requires an actual transaction by 

the nonprofit corporation in which a director has a financial interest. While the RMNCA does 

not provide a definition for a “transaction,” the substantively similar Model Business 

Corporation Act defines a transaction as “negotiations or a consensual bilateral arrangement 

between” two parties: therefore, a transaction is not a unilateral action, but rather “a deal.” 
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Mueller v. Zimmer, 124 P.3d 340, 357 (Wy. 2005) (internal citations omitted). In Mueller v. 

Zimmer, the Supreme Court of Wyoming held that reimbursement of a nonprofit director’s 

expenses was not a “transaction” for the purposes of the RMNCA because there was no “deal or 

act or agreement.” Id. While reimbursement does involve an exchange of money between 

parties, it lacks the bilateral negotiation required to be a transaction under the RMNCA. See id. 

At 358. 

This provision of the RMNCA exists to protect the nonprofit corporation from unfair 

dealing by directors. Mueller, 124 P.3d at 357. Another doctrine seeking to protect nonprofit 

corporations from unfair dealing is the Duty of Loyalty. The Duty of Loyalty “forbids many 

self-dealing contracts and transactions.” Thomas Lee Hazen & Lisa Loven Hazen, Punctilios 

and Nonprofit Corporate Governance—A Comprehensive Look at Nonprofit Directors’ 

Fiduciary Duties, 14 U. Penn. J. of Business L. 347, 380 (2012). Under the Restatement of 

Charitable Nonprofit Organizations Law, the duty of loyalty requires a fiduciary of a charity to 

“address reasonably situations that involve the potential for self-dealing in which the interests of 

a fiduciary or related person may conflict with the interests of the charity.” Restatement of the 

Law, Charitable Nonprofit Orgs. §2.02 (2021).   

Ultimately, Mr. Kosor has no contract with the SHCA.  Indeed, the SHCA has not 

provided, or even alleged, that Mr. Kosor has any such contract.  The SHCA likewise has not 

shown or even alleged that Mr. Kosor will obtain any profit “for providing financing, goods or 

services to the association,” which would be required for there to be a conflict of interest within 

the meaning of NRS 116.31034. See NRS 116.31187 and 116.3103.  In short, the SHCA 

provides no evidence or allegation of a “conflict of interest transaction” between Mr. Kosor and 

the SHCA.   

The only stated basis for excluding Mr. Kosor are prior and/or existing lawsuits between 

Mr. Kosor and SHCA.  These lawsuits do not constitute a contract with the SHCA.  Neither do 

they provide financing, goods, or services to the SHCA.  Further, a lawsuit is not a bilateral 

negotiation. Lawsuits are a method of resolving conflict. A lawsuit reaching judgment 

establishes a resolution by judgment or decree, not by negotiation.  The basis for the SHCA’s 

claim that Mr. Kosor is ineligible to appear as a candidate on the Board election ballot—namely, 
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that he supposedly “stands to gain personal profit”—utterly fails under any substantive analysis 

of the facts or the law. As such, SHCA does not have a probability of success on the merits of 

this claim. 

IV.  CONCLUSION 

Mr. Kosor sought to run for a Director position in the SHCA.  SCHA exceeded its 

authority in unilaterally declaring Mr. Kosor was ineligible to run based on its claim Mr. Kosor 

did not make a good faith disclosure of potential conflicts.  Yet NRS Chapter 116 does not give 

SHCA the power to make that subjective determination.  By excluding Mr. Kosor from the 

ballot, SHCA did not distribute Mr. Kosor’s campaign materials – which were critical of SHCA 

and the Declarant -- to homeowners.   

After barring Mr. Kosor from running for a Director position, SCHA brought 

counterclaims against Mr. Kosor for the mere act of submitting an application to run for a 

Director position.  Despite not alleging it suffered any actual damages, SHCA nevertheless 

seeks punitive damages against Mr. Kosor – in addition to attorney’s fees.  SHCA’s NRS 

116.4117 counterclaims constitute a classic SLAPP action – seeking to punish a homeowner 

into silence for even daring to run for a quasi-public position.   By doing so, SHCA seeks to 

deter any homeowners from daring to challenge it in the future.  

Mr. Kosor therefore respectfully request that this Court grant his Special Anti-SLAPP 

Motion to Dismiss SHCA’s Counterclaim, pursuant to Nevada’s anti-SLAPP statutes, and 

dismiss SHCA’s counterclaim against Mr. Kosor with prejudice, as such relief is specifically 

warranted and required pursuant to Nevada Anti-SLAPP law. 

DATED this 1st day of July, 2024. 

      HUTCHISON & STEFFEN, PLLC 

       /s/ Piers R. Tueller  
_______________________________ 
Robert E. Werbicky(6166) 
Ariel C. Johnson (13357) 
Piers. R. Tueller (14633) 

 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Hutchison & Steffen, PLLC 

and that on this 1st day of July, 2024, I caused the above and foregoing documents entitled 

COUNTERDEFENDANT’S SPECIAL ANTI-SLAPP MOTION TO DIS MISS 

COUNTERCLAIMANT’S COUNTERCLAIMS PURSUANT TO NRS 41. 637 to be served 

through the Court's mandatory electronic service system, per EDCR 8.02, upon the following:  

ALL PARTIES ON THE E-SERVICE LIST 

 
           /s/ Kaylee Conradi              
      An employee of Hutchison & Steffen, PLLC 
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DECL
Robert E. Werbicky (6166)
Ariel C. Johnson (13357)
HUTCHISON & STEFFEN, PLLC
Peccole Professional Park
10080 West Alta Drive, Suite 200
Las Vegas, Nevada 89145
Telephone: (702) 385-2500
Facsimile: (702) 385-2086
rwerbicky@hutchlegal.com
ajohnson@hutchlegal.com

Attorneys for Plaintiff

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL KOSOR, JR., a Nevada resident,

Plaintiff,

vs.

SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION, a Nevada Non-Profit
Corporation; SOUTHERN HIGHLANDS
DEVELOPMENT CORPORATION, a
Nevada Corporation; CHRIS ARMSTRONG,
an individual; RICK REXIUS, an individual;
MARC LIEBERMAN, an individual;

Defendants.

CaseNo.: A-23-881474-W
Dept. No.: 31

DECLARATION OF PLAINTIFF/COUNTERDEFENDANT MICHAEL KOSOR, JR.,

IN SUPPORT OF SPECIAL MOTION TO DISMISS

I, Michael Kosor, upon my personal knowledge, unless based on knowledge and belief as

stated below, declare under penalty of perjury under the laws of the State of Nevada, that the

following is true and correct:

1. I am a retired United States Air Force Colonel and former CEO of a hospital.

2. I live in the Southern Highlands community in Las Vegas, Nevada, which is part

of the Southern Highlands Community Association (“SHCA”).

3. The CC&Rs list the declarant of the Southern Highlands Community Association

as Southern Highlands Development Corporation (the “Declarant”).
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4. The Declarant appoints three of the five Directors on the Southern SHCA Board

of Directors.

5. On December 17, 2021, I became one of two Board members elected by the

homeowners to the Board.

6. The Declarant controlled SHCA Board improperly removed me from my elected

position as Director in May 2023.

7. In October 2023, I timely submitted to the SHCA Board my application to appear

as a candidate on the then-upcoming Board election ballot.

8. In the application or on a website disclosed in the application I disclosed what I

considered in good faith to be all potential conflicts of interest with the SHCA.

9. On December 21, 2023, the SHCA Board sent me a letter stating that I was

ineligible to run for the Board and precluded me from appearing on the ballot.

10. On or around January 30, 2024, the SHCA Board sent out election ballots to all

SHCA homeowners, and my name did not appear on the ballot.

DATED this 1st day of July, 2024.

/s/ Michael Kosor, Jr.
______________________________
Michael Kosor, Jr.
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Minutes ID: 1134  

*CM1134* 

MINUTES OF THE MEETING 
OF THE 

ASSEMBLY COMMITTEE ON JUDICIARY 
 

Seventy -Eighth Session  
May 13, 2015  

 
The Committee on Judiciary was called to order by Chairman Ira Hansen at 
9 a.m. on Wednesday, May 13, 2015, in Room 3138 of the Legislative Building, 
401  South Carson Street, Carson City, Nevada. The meeting was 
videoconferenced to Room 4406 of the Grant Sawyer State Office Building, 
555  East Washington Avenue, Las Vegas, Nevada. Copies of the minutes, 
including the Agenda ( Exhibit A ), the Attendance Roster ( Exhibit B ), and other 
substantive exhibits, are available  and on file in the Research Library of the 
Legislative Counsel Bureau and on the Nevada Legislature's website at 
www.leg.state.nv.us/App/NELIS/REL/78th2015.  In addition, copies of the 
audio or video of the meeting may be purchased, for personal use only,  
through  the Legislative Counsel Bureau's Publications Office (email: 
publications@lcb.state.nv.us; telephone: 775 -684 -6835).  
 
COMMITTEE MEMBERS PRESENT: 
 

Assemblyman Ira Hansen, Chairman  
Assemblyman Erven T. Nelson, Vice Chairman  
Assemblyman Elliot T. And erson 
Assemblyman Nelson Araujo  
Assemblywoman Olivia Diaz  
Assemblywoman Michele Fiore  
Assemblyman David M. Gardner  
Assemblyman Brent A. Jones  
Assemblyman James Ohrenschall  
Assemblyman P.K. O'Neill  
Assemblywoman Victoria Seaman  
Assemblyman Tyrone Thompson  
Assemblyman Glenn E. Trowbridge  

 
COMMITTEE MEMBERS ABSENT: 
 

None 
 
GUEST LEGISLATORS PRESENT: 
 

None 
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STAFF MEMBERS PRESENT: 
 

Diane Thornton, Committee Policy Analyst  
Brad Wilkinson, Committee Counsel  
Nancy Davis, Committee Secretary  
Jamie Tierney, Committee Assistant  

 
OTHERS PRESENT: 
 

None 
 
Chairman Hansen:  
[Roll was taken.  Committee rules and protocol were reviewed.]  We are not 
going to hear Senate Bill 17 (1st Reprint)  or Senate Bill 138 (1st Reprint)  today.   
 
Senate Bill 17 (1st Reprint) : Authorizes a deputy director of the Department of 

Corrections to accept part -time employment as an instructor at an 
institution of higher education.  (BDR 16 -339)  

 
Senate Bill 138 (1st Reprint) : Revises provisions governing the forfeiture of 

property.  (BDR 14 -222)  
 
We will start the work session with Senate Bill 39 (1st Reprint) .   
 
Senate Bill 39 (1st Reprint) :  Revises provisions relating to business 

associations. (BDR  7-450)  
 
Diane Thornton, Committee Policy Analyst:  
Senate Bill 39 (1st Reprint)  was heard in this Committee on May 6, 2015, on 
behalf of the Secretary of State.  The bill requires that a state business license 
contain a business identification number assigned by the Secretary of State and 
that the Secretary of State assign an identif ication number, in certain instances.  
[Continued to read from work session document ( Exhibit C ).]   
 
Chairman Hansen:  
I will entertain a motion.   
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ASSEMBLYMAN THOMPSON MADE A MOTION TO DO PASS 
SENATE BILL 39 (1ST REPRINT).   
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION.   
 
THE MOTION PASSED.  (ASSEMBLYWOMAN FIORE WAS ABSENT 
FOR THE VOTE.)    
 

I will assign the floor statement to Assemblyman Ohrenschall.  Next  we will 
hear Senate Bill 54 (1st Reprint) .     
 
Senate Bill 54 (1st Reprint) : Revises provisions governing the commitment and 

release of incompetent criminal defendants . (BDR 14 -334)  
 
Diane Thornton, Committee Policy Analyst:  
This bill was sponsored by the Committee on Judiciary on behalf of the 
Division  of Public and Behavioral Health, Department of Health and 
Human Services, and was heard in this Committee on April 2 9, 2015.  The bill 
provides that for all category A felonies, except for murder or sexual assault, 
and for certain category B felonies, if a comprehensive risk assessment 
conducted by the Division of Public and Behavioral Health indicates that the 
offender  does not require the level of security provided by a forensic facility, 
a prosecuting attorney's request for a hearing on whether the offender should 
be committed to the custody of the Division must be dismissed.  The bill also 
removes the requirement tha t a court find by clear and convincing evidence that 
a person no longer has a mental disorder to be eligible for discharge from 
conditional release.  [Work session document ( Exhibit D ).]   
 
Chairman Hansen:  
I will entertain a motion.   
 

ASSEMBLYWOMAN SEAMAN MADE A MOTION TO DO PASS 
SENATE BILL 54 (1ST REPRINT).   
 
ASSEMBLYMAN TROWBRIDGE SECONDED THE MOTION.   

 
Assemblyman Gardner:  
I will be voting this out of Committee, but I want to reserve my right to change 
my vote on the floor.  I have some concerns with taking away the authority of 
the court.   
 
Chairman Hansen:  
Is there any further discussion?  [There was none.]  
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THE MOTION PASSED.  (ASSEMBLYWOMAN FIORE WAS ABSENT 
FOR THE VOTE.)   

 
I will assign the floor statement to Assemblywoman Diaz.  Next we will hear 
Senate Bill 129 (1st Reprint) .   
 
Senate Bill 129 (1st Reprint) : Limits civil liability of certain persons for injuries or 

death resulting from certain equine activities. (BDR  3-611)  
 
Diane Thornton, Committee Policy Analyst:  
This bill is sponsored by Senator Goicoechea and Assemblyman Elliso n, and was 
heard in this Committee on April 24, 2015.  The bill provides immunity from 
civil liability to a sponsor, veterinarian, equine professional, or any other person 
for the injury or death of a participant resulting from risks inherent in certain 
equine activities.  The bill also specifies both the behavior necessary on the part 
of the participant in an equine activity and instances in which a sponsor or other 
equine professional is not immune from civil liability, including if a person fails to 
act responsibly while conducting an equine activity or maintaining an equine.  
[Work session document ( Exhibit E).]   
 
Chairman Hansen:  
I will entertain a motion.   
 

ASSEMBLYMAN JONES MADE A MOTION TO DO PASS 
SENATE BILL 129  (1ST REPRINT).   
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION.   

 
THE MOTION PASSED.  (ASSEMBLYWOMAN FIORE WAS ABSENT 
FOR THE VOTE.)   

 
I will assign the floor statement to Assemblyman Jones.  Next we will hear 
Senate Bill 174 (1st Reprint) .   
 
Senate Bill 174 (1st Reprint) : Revises provisions governing eligibility to be a 

member of the executive board or an officer of a unit -owners' 
association. (BDR  10 -617)  

 
Diane Thornton, Committee Policy Analyst:  
Senate Bill 174 (1st Reprint)  is sponsored by Senator Hammond and was heard 
in this Committee on April 28, 2015.  The bill excludes a person, other than one 
appointed by a declarant, from being a member of the executive board of 
a unit -owners' association if the person resides with, is married to, is 
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a domestic partner of, or is related within the third degr ee of consanguinity to 
a board member.  [Continued to read from work session document ( Exhibit F).]  
There is an amendment to the bill that Senator Hammond has proposed.  
The amendment makes changes to the membership of the executive board that 
are similar to the provision in Assembly Bill 238 .  There is a mock -up 
amendment included with the work session document.  Section 1, subsection 9 
adds the word "candidate ," and section 1, subsection 11 adds the qualifications 
for who is eligible.  Subsection 12 provides for who is not eligible to be 
a candidate or member of the executive board.   
 
Chairman Hansen:  
I will entertain a motion on S.B. 174 (R1) .   
 

ASSEMBLYWOMAN SEAMAN MOVED TO AMEND AND DO PASS 
SENATE BILL 174 (1ST REPRINT).   
 
ASSEMBLYMAN GARDNER SECONDED THE MOTION.   

 
Assemblyman Elliot T. Anderson:  
I would like to discuss page 4, lines 1 and 2 of the mock -up amendment.  
I think that means that s omeone has to have a contract with the 
executive board of the association.  I am having trouble understanding what 
"stands to gain" means.  I understand that if someone stands to gain any 
personal profit or compensation of any kind from a matter before the  executive 
board, that means there must have been some sort of contract.  I do not know 
how else you could determine if someone stands to gain anything.  I wanted to 
put that on the record regarding intent.   
 
Chairman Hansen:  
Good, your point is noted.   
 
Assemblywoman Diaz:  
Mr. Chairman, I would like to clarify that the motion is to amend and do pass 
with Senator Hammond's amendment.   
 
Chairman Hansen:  
That is correct.   
 

THE MOTION PASSED.  (ASSEMBLYWOMAN FIORE WAS ABSENT 
FOR THE VOTE.   

 
I will assign the floor statement to Assemblyman Nelson.  We will now hear 
Senate Bill 176 (1st Reprint) . 
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Senate Bill 176 (1st Reprint) : Revises provisions governing cer tain dangerous or 

deadly weapons. (BDR  15 -87)  
 
Diane Thornton, Committee Policy Analyst:  
Senate Bill 176 (1st Reprint)  is sponsored by Senators Settelmeyer, Gustavson, 
and Goicoechea and was heard in this Committee on April 22, 2105.  The bill 
repeals provisions authorizing a sheriff to issue a permit for the manufacture or 
sale of switchblade knives.  The bill also removes integrated belt buckle and 
switchblade knives from the list of weapons that may not legally be 
manufactured, imported, sold, given, le nt, or possessed in Nevada.  [Continued 
to read from work session document ( Exhibit G ).]   
 
Chairman Hansen:  
I will entertain a motion.   
 

ASSEMBLYMAN O'NEILL M ADE A MOTION TO DO PASS 
SENATE BILL 176  (1ST REPRINT).   
 
ASSEMBLYMAN GARDNER SECONDED THE MOTION.   

 
THE MOTION PASSED.  (ASSEMBLYWOMAN FIORE WAS ABSENT 
FOR THE VOTE.)   

 
I will assign the floor statement to Assemblyman O'Neill.  This meeting is now 
in recess [at 9:11 a.m.].   
 
We will now reconvene [at 9:29 a.m.].  The next bill we are going to hear is 
Senate Bill 53 (1st Reprint) .   
 
Senate Bill 53 (1st Reprint) : Revises provisions relating to certain postconviction 

petitions for writs of habeas corpus. (BDR  3-156)  
 
Diane Thornton, Committee Policy Analyst:  
Senate Bill 53 (1st Reprint)  is sponsored on behalf of the Attorney General, and 
was heard in this Committee on May 1, 2015.  The bill requires a person 
convicted of a crime who claims that his or her time served has been computed 
incorrectly to exhaust all administrative remedies av ailable to resolve the matter 
prior to filing a petition for a writ of habeas corpus with the court.  It also 
requires the Department of Corrections to develop an expedited process for 
resolving a challenge brought by a convicted person regarding the compu tation 
if the challenge is brought within 180 days before that person's projected 
discharge date.  A court is required to dismiss such a petition if it determines 
that a petitioner has filed without having exhausted all administrative remedies.  
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These prov isions do not apply to a petition filed on or before the effective date 
of the bill.  [Work session document ( Exhibit H ).]  
 
Chairman Hansen:  
I will entertain a motion on S.B. 53 (R1) .   
 

ASSEMBLYMAN GARDNER MADE A MOTION TO DO PASS 
SENATE BILL 53  (1ST REPRINT).   
 
ASSEMBLYMAN O'NEILL SECONDED THE MOTION.   

 
Assemblyman Elliot T. Anderson:  
I have questions about the tolling provisions in Nevada Revised Statutes  34.726 
which state that the statute of limitations applies only to habeas petitions 
challenging the validity of a judgment or a sentence.  Because the type of 
habeas petition contemplated in this bill is for challenges to the computation of 
time credits, I d o not think there is a statute of limitations, and therefore I do 
not believe that a tolling provision is necessary for this bill.   
 
Chairman Hansen:  
At this time I will ask Assemblyman Gardner to withdraw his motion and 
Assemblyman O'Neill to withdraw hi s second [they nodded assent], and we will 
come back to this bill after that question is addressed.   
 
We will now hear Senate Bill 58 (1st Reprint) .   
 
Senate Bill 58 (1st  Reprint): Revises provisions governing the release of 

information relating to children within the jurisdiction of the juvenile 
court. (BDR  5-490)  

 
Diane Thornton, Committee Policy Analyst:  
Senate Bill 58 (1st Reprint)  is sponsored on behalf of the Nev ada Supreme Court 
and was heard in this Committee on May 7, 2015.  This bill provides that 
a juvenile justice or care agency may share information concerning a child within 
the jurisdiction of the juvenile court under certain circumstances.  The bill also 
provides that the juvenile justice information is confidential.  An agency's denial 
of an information request must be provided to the requester within five business 
days.  [Continued to read from work session document ( Exhibit I ).]   
 
Chairman Hansen:  
I will entertain a motion on S.B. 58 (R1) .   
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ASSEMBLYMAN GARDNER MOVED TO AMEND AND DO PASS 
SENATE BILL 58 (1ST REPRINT).   
 
ASSEMBLYMAN O'NEILL SECONDED THE MOTION.   
 

Assemblyman Elliot T. Anderson:  
I am going to be voting yes on this measure, but I want to express some 
reservations with the language.  Previously I mentioned that I do not like how 
broad the language is for a s chool district's dissemination of information.  
We were told that there would be a memorandum of understanding to take care 
of my concern.  I am not a big fan of legislating by trust.  I like to have things 
written within the bill because we do not have the capacity to monitor how this 
will proceed.  We are not a full -time Legislature; we cannot always follow all the 
laws as they progress and how they are implemented.  I would have preferred 
having specific language that narrowed it a little more.  I would encourage 
everyone on this Committee going forward to remember that.  It is hard to 
monitor what happens during the interim.   
 
Assemblyman Ohrenschall:  
I appreciate the need for this data.  Many programs are having very good results 
with the kids in delin quency courts.  I think that is very important, and I am glad 
this bill is addressing that.  My concern is similar to Assemblyman Anderson's.  
Regarding the language that states that a juvenile justice agency and 
a school district can enter into an agreeme nt, I would be concerned that 
a school district can get the information from the juvenile justice agency.  
I would not want to see kids either not be allowed to go to a certain school or 
be first in line to be sent to a behavioral school for an infraction that occurred at 
school and is not under the juvenile justice agency's jurisdiction.  I am a little 
concerned about that.  I think the good in this bill far outweighs my concerns, 
so I will be voting for it.   
 
Chairman Hansen:   
Is there any further discu ssion?  [There was none.]  
 

THE MOTION PASSED UNANIMOUSLY.   
 
I will assign the floor statement to Assemblyman Thompson.  We will now go 
back to Senate Bill 53 (1st Reprint) .  
  
Senate Bill 53 (1st Reprint) : Revises provisions relating to certain postconviction 

petitions for writs of habeas corpus. (BDR  3-156)  
 
Brad Wilkinson has done some research on Assemblyman Anderson's concerns.   
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Brad Wilkinson, Committee Counsel:  
I agree with Assemblyman Anderson's understanding of the statute that the 
time limitation in Nevada Revised Statutes  34.726 would not apply to this kind 
of petition.   
 
Chairman Hansen:  
Does that mean we need a conceptual amendment at this time?   
 
Brad Wilkinson:  
No, it does not.   
 
Chairman Hansen:  
Then we will go forward with the voting on S.B. 53 (R1) .   
 

ASSEMBLYWOMAN SEAMAN MOVED TO DO PASS 
SENATE BILL 53 (1ST REPRINT).   
 
ASSEMBLYMAN GARDNER SECONDED THE MOTION.   

 
Assemblyman Thompson:  
I am concerned with the fact that the Department of Corrections was not 
present during the hearing.  I do not see any letters of support from them either.  
This deals with them and administrative remedies.  I will vote this out of 
Committee, but I do have conce rns and reserve my right to change my vote on 
the floor.   
 
Assemblyman Ohrenschall:   
I will be voting no on this.  I know that everyone has worked hard to clarify 
issues, and I understand how burdensome these inmate writs can be to the 
Office of the Attor ney General, but as I understand it, the ones that lack merit 
are routinely sent back without a lot of resources being spent on them.  I am 
concerned about putting an additional obstacle in front of someone who may 
have a meritorious claim and may not be g etting his grievances redressed 
adequately and putting an additional block between him and our court system.   
 
Chairman Hansen:  
Is there any further discussion?  [There was none.]  
 

THE MOTION PASSED.  (ASSEMBLYMAN OHRENSCHALL 
VOTED NO.)    
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I will assign the floor statement to Assemblywoman Seaman.  I am going to 
postpone Senate Bill 192 (1st Reprint)  to allow another day or two to work out 
last-minute details.   
 
Senate Bill 192 (1st Reprint) : Revises provisions relating to sexual conduct 

between certain persons.  (BDR 14 -731)   
 
[Two other bills, Senate Bill 175 (1st Reprint)  and Senate Bill 245 (1st Reprint) , 
were agendized but not discussed.]  
 
Senate Bill 175 (1st Reprint) : Makes various changes relating to public safety.  

(BDR 15-515)   
 
Senate Bill 245 (1st Reprint) : Revises provisions concerning drivers of vehicles 

involved in accidents resulting in bodily injury to or the death of a person.  
(BDR 43-558)  

 
I will now close the work session and open up public comment.  Seei ng no one 
here for public comment, this meeting is adjourned [at 9:40 a.m.].   
 

RESPECTFULLY SUBMITTED: 
 
 
  
Nancy Davis  
Committee Secretary  

 
APPROVED BY: 
 
 
  
Assemblyman  Ira Hansen, Chairman 
 
DATE:     
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-()&5)+-)6&/K&-(,-&5,9)&8,9&,66)9-)4&K/6&4)-,1+1+=& B)/B:)&1+&(19&(/0)C&̂&;):1)M)&
-()6)&8,9&,&51M1:&5,9)&,=,1+9-&(10C&&
&
������U��a��W&
Q)&/K-)+&(),6&,::)=,-1/+9&/K&1::)=,:&/6&)=6)=1/39g9 /3+41+=&5/+435-&81-(&6)9B)5-&
-/&YOR&,5-1M1-1)9&1+&L,9&S)=,9C&̂K&B)/B:)&9))&,5-1M 1-1)9&-()7&-(1+X&,6)&1::)=,:D&
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(39;,+4&,+4&81K)&9)6M)&/+&-()&;/,64&,-&-()&9,0)&-10 )C&Q)&(,M)&-/&B6/-)5-&
-(/9)&90,::&,99/51,-1/+9C&&
&
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93;B,6,=6,B(&bJc&6)=,641+=&-()&B6/(1;1-1/+&,=,1+9-& ,&B)69/+&8(/&/8+9&0/6)&



*)+,-)&./001--))&/+&234151,67&
E);63,67&FGD&FA?H&
],=)&i&
&
-(,+&/+)&3+1-C&'/&419)+K6,+5(19)&-(/9)&B)/B:)&910B: 7&;)5,39)&-()7&/8+&0/6)&
-(,+&/+)&3+1-&4/)9&+/-&9))0&,BB6/B61,-)&/6&K,16C&
&
��������‹�����W&
*)+,-/6&Y,00/+4D&,6)&7/3&,0)+,;:)&-/&-(19&,0)+40)+- ‚&
&
��������
�kk��lW&
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OMD 
CLARKSON M CALONIS & O’CONNOR, P.C.  
ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
1210 S. Valley View Blvd., Suite #202 
Las Vegas, Nevada 89102 
Telephone:  (702) 462-5700 
Facsimile:  (702) 446-6234 
Email: AClarkson@cmolawpc.com 
 MMcAlonis@cmolawpc.com  
Attorneys for Defendant  
Southern Highlands Community Association 
 

EIGHTH JUDICIAL DISTRICT COURT  

CLARK COUNTY, NEVADA  

MICHAEL KOSOR, JR., an individual, 

                                          Plaintiff, 

-vs- 

SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION, a Nevada Non-Profit 
Corporation; DOES I-X; AND ROE BUSINESS 
ENTITIES I-X, inclusive 
                       Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: A-23-881474-W 
 
Dept. No.: XXXI  

 
DEFENDANT/ COUNTERCLAIMANT 
SOUTHERN HIGHLANDS 
COMMUNITY ASSOCIATION’S 
OPPOSITION TO 
PLAINTIFF/COUNTERDEFENDANT’S 
SPECIAL ANTI -SLAPP MOTION TO 
DISMISS COUNTERCLAIMS  
 
Consolidated with: 
Case No. A-24-886317-C 
 
 
  

 
Defendant/Counterclaimant, Southern Highlands Community Association (“Association”), 

by and through its counsel of record CLARKSON MCALONIS & O’CONNOR, P.C., hereby 
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responds in opposition (“Opposition”) to the Special Anti-SLAPP Motion to Dismiss 

Defendant/Counterclaimant’s Counterclaims (“Motion”) filed by Plaintiff/Counter-Defendant 

Michael Kosor, Jr. (“Kosor”) on July 1, 2024. This Opposition is based on the following 

Memorandum of Points and Authorities, the papers, and pleadings on file with the Court, and any 

oral argument that the Court may consider.  

MEMORANDUM OF POINTS AND AUTHORITIES  

 
I. INTRODUCTION & SUMMARY ARGUMENT  

In the interest of time and brevity, the Association is setting forth here by way of introduction 

a summary argument addressing Kosor’s Motion that effectively defeats the Motion and renders the 

need to consider the matter further unnecessary.  However, to be thorough, the balance of this 

Opposition addresses all other issues raised in Kosor’s Motion. 

The crux of Kosor’s claims in this matter, as summarized in his Motion, are as follows: “Mr. 

Kosor sought to run for a Director position in the SHCA. SCHA exceeded its authority in unilaterally 

declaring Mr. Kosor was ineligible to run based on its claim Mr. Kosor did not make a good faith 

disclosure of potential conflicts. Yet NRS Chapter 116 does not give SHCA the power to make that 

subjective determination.”  Doc ID#70 Mot. at 24:5-8; see generally Complaint (A-24-886317-C, Doc 

ID#1 2:13-7:16).  The Association would summarize the crux of Kosor’s claims as seeking a judicial 

declaration that Kosor does not have to comply with the community association director eligibility 

requirements of Nevada law that apply to all community association board members, the direction of 

the Nevada Real Estate Division (“NRED”), or the decision of the Association’s Board of Directors 

(“Board”), with respect to Kosor’s compliance with the requirement of Nevada law, including, but not 

limited to NRS 116.31034.  Thus, a dispute exists between the parties with respect to Kosor’s 
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compliance with the director eligibility requirements of Nevada law, which is the matter that is before 

the Court. 

Kosor, having filed a complaint against the Association over his eligibility to serve as a 

candidate for the Association’s Board, triggered the Association’s obligation under NRCP 13(a) to 

file compulsory counter-claims with respect to the issue of Kosor’s eligibility.  As represented to the 

court at the June 25, 2024, hearing on Kosor’s motion to dismiss, the Association’s counter-claims 

may be summarized as follows:  

(1) The Association seeks declaratory and injunctive relief specifying Kosor’s potential
conflicts of interest in serving as a director and requiring him to disclose the same in
writing with his candidate statement as required for director candidates pursuant to NRS
116.31034(9)&(13) (see Answer & Counter-Claim, Doc ID#56 at 10:22-12:24);

(2) The Association seeks declaratory and injunctive relief affirming that Kosor stands to gain
profit or compensation of any kind from a matter before the Board of the Association by
virtue of his ability to influence his pending legal actions against the Association and
precluding him from serving on the Board of the Association until such actions are fully
resolved pursuant to NRS 116.31034(10)(a)(2) (see id at 12:26-15:4);

(3) The Association seeks declaratory and injunctive relief that Kosor is not eligible to serve
and precluding Kosor from serving on the board of directors pursuant to NRS
116.31034(13) due to his being uninsurable as a director where insurance is required to be
a director under NRS 116.3113(1)(d) until such time as Kosor becomes reasonably
insurable or, in the alternative, waiving the requirement of NRS 116.31037 that the
Association provide for the indemnification and defense of Kosor until such time as Kosor
becomes reasonably insurable (see id at 15:5-17:24); and

(4) The Association seeks declaratory relief, attorney’s fees, and punitive damages, for the
above referenced claims (see id at 18:1-20:8).

Notably, none of the Association’s counter-claims against Kosor relate to Kosor’s engaging in 

a right to petition or free speech in direct connection with an issue of public concern that would be 

protected by NRS 41.635-41.670; cf. Patin v. Ton Vinh Lee, 134 Nev. 722, 726–27, 429 P.3d 1248, 
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1251–52 (2018).1  The Association’s claims do not relate to any protected speech that Kosor has 

engaged in at all.  As reflected above, the Association’s counter-claims plainly and simply seek to 

compel Kosor to comply with the legal requirements applicable to any community association unit 

owner seeking to run for and serve on the board of a Nevada community association.   

Kosor’s argument that the protections of NRS 41.635-670 somehow applies to the matters at 

issue may be distilled down to the following statement in the conclusion of the Motion: “By excluding 

Mr. Kosor from the ballot, SHCA did not distribute Mr. Kosor’s campaign materials – which were 

critical of SHCA and the Declarant -- to homeowners.” Doc ID#70 at 24:8-10.  However, as reflected 

above, the Association is not making any claims against Kosor because of statements made by Kosor 

that are critical of the Association.   

In short, Kosor’s exercise of his free speech rights are obviously not at issue in the 

Association’s counter-claims.  Therefore, the Association’s counter-claims are not subject to Nevada’s 

anti-SLAPP statutes.  See Stark v. Lackey, 136 Nev. 38, 40, 458 P.3d 342, 344–45 (2020)(“‘A SLAPP 

suit is a meritless lawsuit that a party initiates primarily to chill a  defendant's exercise of his or her 

First Amendment free speech rights.’  Nevada's anti-SLAPP statutes provide defendants with a 

procedural mechanism whereby they may file a special motion to dismiss the meritless lawsuit before 

incurring significant costs of litigation.”)(Internal citations omitted). 

Kosor’s tortured and inappropriate attempt to seek dismissal of the Association’s compulsory 

counter-claims under NRS 41.660 is exactly the type of frivolous and vexatious filing that NRS 

41.670(2)&(3) are intended to deter.  The Motion is frivolous because, as noted above, the 

 

1  “Providing anti-SLAPP protection to “any act having any connection, however remote, with [any speech]”   would not 
further the anti-SLAPP statute's purpose of “protect[ing] the right . . . to the utmost freedom of . . . without the fear of 
being harassed subsequently by derivative tort actions.”” (Emphasis added)(Internal citations omitted). 
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Association’s counter-claims in no way constitute an action against Kosor related to Kosor’s engaging 

in protected rights to petition or free speech.  The Motion is vexatious because, as reflected by the 

record and noted herein, Kosor is, through this motion, making an inappropriate attempt to relitigate 

issues that have already been decided in this very case.  The Association should be granted its 

attorney’s fees, costs, and $10,000.00 for having to respond to the Motion and to deter similar 

frivolous and vexatious motions in the future. 

II.  Legal Standard 

Nevada’s anti-Strategic Lawsuits Against Public Participation (“anti-SLAPP”) statute, NRS 

41.660, protects a person from civil liability for privileged good faith communications. See John v. 

Douglas County School District, 125 Nev. 746, 749, 219 P.3d 1276, 1279 (2009). Nevada’s anti-

SLAPP statute permits a defendant to file a special motion to dismiss when a case is filed against him 

in order to “chill [his] exercise of his . . . First Amendment free speech rights.” Stubbs v. Strickland, 

129 Nev. Adv. Op. 15, 297 P.3d 326, 329 (2013) (citing to John v. Douglas County School District); 

see also NRS 41.660(a)(1).  

Once a special motion to dismiss pursuant to NRS 41.660(a)(1) is filed, the court must first 

determine whether the moving party has established, by a preponderance of the evidence, that the 

subject communications fall within the anti-SLAPP statute’s protections, i.e., “that the claim is based 

upon a good faith communication in furtherance of the right to petition or the right to free speech in 

direct connection with an issue of public concern.” NRS 41.660(3)(a). If the court determines that the 

communications are protected by the anti-SLAPP statute, the burden shifts to the plaintiff to 

demonstrate that he has a “probability of prevailing on the claim.” NRS 41.660(3)(c). 

 If a defendant bringing an anti-SLAPP motion to dismiss a claim fails to establish, by a 

preponderance of the evidence, that the claim is based upon a good faith communication in furtherance 
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of the right to free speech in direct connection with an issue of public concern, the court need not 

determine whether the plaintiff has demonstrated with prima facie evidence a probability of prevailing 

on the claim. See NRS 41.660(3)(a), (b); Spirtos v. Yemenidjian, 137 Nev. 711, 499 P.3d 611 (2021). 

III.  ARGUMENT  

In addition to the fact that the protections of NRS 41.636-41.670 do not relate or apply to the 

Association’s counter-claims against Kosor as set forth above, the Association also opposes the 

balance of the legal arguments set forth in Kosor’s Motion.  

i. Kosor’s Motion fails to establish, by any evidence, that the claim is based upon a good 
faith communication in furtherance of the right to petition or the right to free speech in 
direct connection of an issue of public concern  

Kosor must establish, by a preponderance of the evidence, that the claim is based upon a good 

faith communication in furtherance of the right to petition or the right to free speech in direct 

connection of an issue of public concern. See NRS 41.660(3)(a), (b); Spirtos v. Yemenidjian, 137 Nev. 

711, 499 P.3d 611 (2021).  That “good faith communication” is defined in NRS 41.637 (1) through 

(4).  Kosor claims that he is making communications in the context of an HOA election.  See Motion 

at 10:14-17.  Thus, Kosor is arguing that he is invoking subsection 1 of NRS 41.637, but that section  

would only apply if the HOA election were an “electoral action, result or outcome”.  Kosor fails to  

cite any case in support of his premise that statements made in a candidacy form with an HOA are 

aimed at procuring an “electoral action.”  Instead Kosor merely makes a flimsy and incorrect attempt 

at asserting a defamation case pertaining to an issue of “public interest”  in a “public forum” under 

section 4 of NRS 41.637, Kosor v. Olympia Companies, LLC, 136 Nev. 705 (2020), stands for the 

conclusion that HOA meetings are “governmental or electoral actions” under subsection 4 of NRS 

41.637.  While Kosor references the Olympia case, Kosor’s Motion does not appear to be invoking 
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subsection 4 of NRS 41.637 but rather Kosor is only invoking subsection 1 of NRS 41.637 without 

any support that it applies at all.   

Adelson v. Harris, 973 F. Supp. 2d 467 (S.D. N. Y. 2013) found that the “electoral action” was 

a presidential election – i.e., an election for public office, not an HOA election.  That case discussed 

“electors” and the plain meaning of that word.  Id.  The Nevada Supreme Court case of Adelson v. 

Harris, 133 Nev. 512 (2017), cited in Kosor’s Motion and which referred to Delucchi v. Songer, 133 

Nev. 290 (2019) does not further define “elector.”  In fact, it does not appear that there is a single case 

supporting the premise that an “electoral action” is anything other than something related to election 

for public office, and not an HOA election.  Another Nevada case, Rosen v. Tarkanian, 453 P.3d 1220 

(2019), discussed electoral action as “political speech covered by the anti-SLAPP statute” and that 

involved political advertisements in a race between Jacky Rosen and Danny Tarkanian for public 

office, and, again, not an HOA election.  

Similarly, there do not appear to be any Nevada statutes that more broadly define the term 

“elector.”  Nevada recognizes presidential electors (for presidential elections).  See NRS 298.005 et 

seq.;  defines electors under the “Elections” chapter in NRS 293.055 and it discusses the right to vote 

for public office;  and even discusses the right of “electors” to vote for city officials in general 

elections.  There is nothing in NRS 116 that defines “elector” at all.  

Kosor’s tortured attempt at creating a new legal standard by drawing an inapplicable analogy 

between the Nevada Supreme Court’s determination that Kosor’s defamatory comments against the 

Association’s management company in Kosor v. Olympia Companies, LLC, 136 Nev. 705, 709 478 

P.3d 390, 394 (2020) were about a “quasi-government entity” such that his speech received greater 

protections under anti-SLAPP statutes into an apparent argument that the Association’s board election 

is now somehow a public election subject to the protections of section 1 of NRS 41.637 is patently 
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absurd.  At a community association a unit’s owner can lose their right to vote in an election because 

they failed to pull their weeds.  See NRS 116.31031.  That does not mean that an owner’s decision not 

to mow their lawn is speech subject to the protections of subsection 1 of NRS 41.637 because their 

failure to mow their lawn resulted in an inability to vote in their upcoming HOA board election.  

Kosor’s analogy is beyond tenuous.  

Finally, Kosor’s failed to provide any evidence, much less a preponderance, to establish his 

communications were made to procure an “electoral action.”   Kosor’s declaration merely states that 

he “disclosed what he considered in good faith to be all potential conflicts of interest.”  See Motion 

Exh. 1 at 2:9-10.  Kosor fails to explain what “electoral action” he was trying to procure by submitting 

his application, which he was required to do in order to meet the threshold requirement of establishing, 

by a preponderance of the evidence, that the claim is based upon a good faith communication in 

furtherance of the right to petition or the right to free speech in direct connection of an issue of public 

concern. See NRS 41.660(3)(a), (b); Spirtos v. Yemenidjian, 137 Nev. 711, 499 P.3d 611 (2021).   

ii.  Statements made by Kosor are plainly not the substantive matter at issue in the 
Association’s counter-claims, so Kosor’s false assertions that the Association’s counter-
claims are directed at such statements is nothing more than a frivolous and vexatious 
attempt to seek the protections of the Nevada anti-SLAPP statutes 

Kosor’s Motion goes on and on ad nauseum about the statements and disclosures Kosor 

allegedly made on his website with respect to his candidacy in an inappropriate attempt to create an 

implication that those statements were somehow at issue in this case or the Association’s counter-

claims.  See e.g., Mot. at 5:15-6:2, 10:19-23, 11:4-18, 16:8-17, 16:26-17:2, 17:4-6, 17:19-18:2, and 

19:8-15.  However, statements made by Kosor on his website, a site controlled by him that he can 

change at any time, are not the subject of the Association’s counter-claims and are wholly irrelevant 

to the matter at issue.   
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NRS 116.31034(9)(a) requires candidates to disclose potential conflicts of interest “in writing 

to the association with his or her candidacy information,” which an association is then required to 

“distribute . . . with the ballot or . . . the next regular mailing of the association.” (emphasis added).   

NRS 116.31034(9)(a) and the Association’s counter-claim thereon has nothing to do with what is 

published on a website, including Kosor’s website.  It is axiomatic that if a candidate does not provide 

written disclosures with their candidate statement to an association that an association would not be 

able to distribute such written disclosures, so any disclosures on a website are not relevant to the 

disclosure requirement of NRS 116.31034(9)(a).  Kosor, like all other unit owner candidates running 

for a community association board position in Nevada, is required to make a written disclosure of his 

potential conflicts of interest in their written candidate statement that is to be distributed to an 

association’s membership pursuant to NRS 116.31034(9)(a).   

In fact, as explained by the Association in the December 21, 2023, letter to Kosor notifying 

him of his ineligibility and ability to provide additional information, Kosor was informed that he may 

provide explanatory detail to his disclosures: 

Please note that it is the failure to disclose a potential conflict of interest as required by 
NRS 116.31034(9)(a) that mandates an association to preclude a candidate under NRS 
116.31034(13).  Where an individual makes a good faith effort to disclose a potential 
conflict of interest by at least identifying the potential conflict (the candidate is not 
required to refer to the potential conflict in a derogatory or negative manner), then the 
disclosure obligation will generally be satisfied.  For example, the individual may 
indicate a “potential conflict,” identify the potential conflicts, and then state that they 
do not believe that the matters are actual and/or potential conflicts, which would afford 
the Members both the opportunity to weigh the conflict and the nominee’s perspective 
of the same. 

(Exhibit A – Notice of Ineligibility ).  As reflected by the Association’s letter to Kosor, Kosor simply 

needed to make his statutorily required disclosures and was free thereafter to explain them away in 

any manner he chose fit.  Unfortunately, Kosor made no attempt to correct his candidate statement by 
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adding the statutorily required disclosures and instead filed the present lawsuit in an apparent attempt 

to avoid complying with Nevada’s disclosure requirements. 

 Kosor had an affirmative obligation to establish in his Motion, by a preponderance of the 

evidence, that the claims of the Association are based upon a good faith communication of Kosor in 

furtherance of the right to free speech in direct connection with an issue of public concern.  See NRS 

41.660(3)(a), (b); Spirtos v. Yemenidjian, 137 Nev. 711, 499 P.3d 611 (2021). The Motion talks about 

the Association’s election as an issue of public concern, but it does not reference any good faith 

communication of Kosor that is at issue in the Association’s counter-claims.  In fact, Kosor’s Motion 

fails to identify any free speech right whatsoever that was exercised in good faith by Kosor that is the 

target of the Association’s counter-claims.  Rather, the Motion merely indicates that Kosor has said a 

lot of things on his website, candidate statement, and elsewhere that are related to the election and/or 

critical of the Association, so what?  The Motion fails to demonstrate that the Association’s counter-

claims have somehow been asserted to stop such speech by Kosor, which the Motion could not 

possibly demonstrate because the Association’s counter-claims, even in the wildest imagination of 

Kosor’s Motion, in no way interferes with Kosor’s free speech. 

In light of the above, the Court need not determine whether the Association has demonstrated 

with prima facie evidence a probability of prevailing on its counter-claims because Kosor has failed 

to meet his threshold burden of demonstrating, by a preponderance of the evidence, that the counter-

claims are based upon a good faith communication of Kosor in furtherance of the right to free speech 

in direct connection with an issue of public concern. See NRS 41.660(3)(a), (b); Spirtos v. 

Yemenidjian, 137 Nev. 711, 499 P.3d 611 (2021). 
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iii.  The somewhat ancillary statements by Kosor in his candidate statement that are at issue 
in the counter-claims were patently false and Kosor knew they were false 

On his candidate statement, Kosor falsely represented that by marking “T” for true he did not 

have any potential conflicts of interest and did not stand to gain profit or compensation from any 

matter before the Board.  See (Exhibit  A – Attachment - Candidate Statement Attached to Notice 

of Ineligibility ).  Both of these two representations by Kosor on the candidate statement were false 

and Kosor knew they were false. 

Kosor was unquestionably aware that he had potential conflicts of interest, which is 

demonstrated by the content of the balance of his candidate statement disclosures and his alleged 

website content. As acknowledged in Kosor’s Motion (5:7-14) and attached to his candidate statement 

(Exhibit A ), Kosor made a statement of disclosures that, according to the arguments in Kosor’s 

Motion, constituted a disclosure of potential conflicts of interest.  Moreover, as noted above, Kosor’s 

Motion goes on and on ad nauseum about the statements and disclosures Kosor allegedly made on his 

website with respect to his candidacy.  See e.g., Mot. at 5:15-6:2, 10:19-23, 11:4-18, 16:8-17, 16:26-

17:2, 17:4-6, 17:19-18:2, and 19:8-15.  Further, Kosor was placed on notice of the issues with his 

candidate statement and an opportunity to provide additional information (Exhibit A), but he did not 

provide corrections.  In light of this, it is not possible for Kosor to credibly argue that he did not know 

his statement that he did not have any potential conflicts of interest was false. 

Kosor was aware that he stood to gain any profit or compensation of any kind from a matter 

before the Board.  Kosor was provided with: (1) notice of a hearing regarding his standing to gain any 

profit or compensation of any kind from a matter before the Board (Exhibit B – Association Hearing 

Notice); (2)  a determination of the Board on the issue affirming that Kosor stood to gain any profit 

or compensation of any kind from a matter before the Board (Exhibit C – Board Determination);and 

(3) a letter from the NRED  threatening to prosecute the Association for violation of NRS 116.31034 
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within thirty (30) days due to its permitting Kosor to remain on the Board while he stands to gain 

personal profit as a litigant in District Court Case A-20-825485-C and Appellate Court Case 

85621(Exhibit B – Hearing notice exhibit 5 - Letter from NRED ).  Thus, while Kosor may have 

disagreed with the determination of the Board and the NRED, he knew that his indication of “T” for 

true with respect to having no standing to gain any profit or compensation of any kind from a matter 

before the Board was false. 

While these statements are essentially ancillary to the substantive matter, they are false 

statements that Kosor knew to be false at the time they were made. 

iv. The Court already decided Kosor’s argument regarding the Association’s obligation to 
demonstrate “actual damages” at the June 24, 2024, hearing on Kosor’s motion to 
dismiss in favor of the Association  
 

In section III(C) of Kosor’s Motion (12:19-13:23), Kosor asserts the same argument he made 

in his motion to dismiss the Association’s counter-claims on the grounds that the Association did not 

assert and could not demonstrate “actual damages.”  Compare (Motion to Dismiss Doc ID 59 at 3:9-

21 and Reply in Support of Motion to Dismiss Doc ID 69 at 2:3-3:4) with (Motion at 12:19-13:23).  

At the June 24, 2024, hearing, the Court denied Kosor’s motion to dismiss on those grounds and 

affirmed that the Court has the power pursuant to NRS 30.010 to declare rights under Nevada law as 

requested in the Association’s claims.  (Exhibit D – Hearing Minutes).   

“The law-of-the-case doctrine “refers to a family of rules embodying the general concept that 

a court involved in later phases of a lawsuit should not re-open questions decided (i.e., established as 

law of the case) by that court or a higher one in earlier phases.”  Recontrust Co. v. Zhang, 130 Nev. 1, 

7–8, 317 P.3d 814, 818 (2014).  In light of the fact that the Court has already decided this issue in this 

matter, it was inappropriate for Kosor to raise the same issue again in the current Motion and further 

demonstrates the vexatious nature of Kosor’s Motion. 



 

13 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

v. The Association demonstrated with prima facie evidence a probability of prevailing on 
its NRS 116.31034(9) claim in its opposition to Kosor’s motion for preliminary 
injunction, which is incorporated herein by reference 
 

In section III(C)(1) of Kosor’s Motion (14:1-20:14), Kosor asserts the same argument Kosor 

made in his motion for preliminary injunction regarding Kosor’s obligation to disclose potential 

conflicts of interest.  Compare (Motion for Preliminary Injunction A-24-886317-C Doc ID#4 at 19:7-

25:6) with (Motion at 14:1-20:14).  In lieu of reiterating the arguments already set forth before the 

Court on this issue, the Association incorporates and reiterates its arguments on this matter set forth 

in its opposition to Kosor’s motion for preliminary injunction. (A-24-886317-C Doc ID#14).  In 

particular, the Association directs the Court’s attention to the background section at 4:15-11:21 and  

the arguments set forth at 19:16-22:14, 24:24-25:26.  Notably, the facts and arguments referenced 

show the Association has demonstrated, with prima facie evidence, a probability of prevailing on its 

claim because the Board made a presumptively valid decision on the matter of Kosor’s failure to 

disclose potential conflicts of interest. NRED also took the position that Kosor was not even permitted 

to serve on the Board and affirmed the Association’s rejection of Kosor’s co-plaintiff McCarley’s 

board application on the grounds of failure to disclose potential conflicts of interest. NRED’s decision 

and the documents previously provided to the Court in prior briefings proves that Kosor breached his 

fiduciary duty on multiple occasions by attempting to use his position on the Board to obtain records 

and documents relevant to his litigation against the Association as well as attempting to influence the 

outcome and settlement of his litigation (11:17-21) particularly the Declaration of Sara Gilliam (A-

24-886317-C Doc ID#15 Appendix Exh. E; Exhibit E ). As noted in the briefing and hearing on 

Kosor’s motion for injunctive relief, Kosor has not declared under penalty of perjury that the issues 

the Association indicated he needed to disclose were untrue or in any way false, which means the 

Association’s evidence is uncontroverted prima facie evidence of the Association’s probability of 
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prevailing on its NRS 116.31034(9) claim.  Kosor has offered no evidence other than his own legal 

arguments to contradict the law, the decision of the Board, the direction of the NRED, and the evidence 

presented by the Association.   

vi. The Court already decided Kosor’s argument regarding the interpretation of NRS 
116.31034(10)(a)(2) as a matter of plain language and the Association has demonstrated 
with prima facie evidence a probability of prevailing on its claim 
 

In section III(C)(2) of Kosor’s Motion (20:17-24:3), Kosor asserts the same argument 

regarding seeking to review the legislative history and draws his own self-serving interpretation of 

NRS 116.31034(10)(a)(2) that Kosor asserted in his motion for preliminary injunction.  Compare 

(Motion for Preliminary Injunction A-24-886317-C Doc ID#4 at 14:1-18:27) with (Motion at 20:17-

24:3).  This issue was heard at the March 7, 2024, hearing on Kosor’s motion for preliminary 

injunction and the Court determined and ordered as follows: 

Under NRS 116.31034(10)(a)(2), a person may not serve on an executive board of an 
association, or even run as a candidate for election to such a board, if that person stands 
to gain personal profit or compensation of any kind from a matter before the board. 
When faced with an issue of statutory interpretation, the court “should give effect to 
the statute’s plain meaning.” MGM Mirage v. Nevada Ins. Guar. Ass’n, 125 Nev. 223, 
228, 209 P.3d 766, 769 (2009). NRS 116.31034 is plain on its face. Thus, the Court 
need not consider or analyze the legislative history or intent of the statute at issue. 
Under the plain language of NRS 116.31034(10), a person is precluded from being a 
candidate or serving on an executive board if that person stands to gain profit or 
compensation “of any kind” from “a matter” before the executive board of an 
association. 
 

Order Doc ID#58 at 3:18-27.  “The law-of-the-case doctrine “refers to a family of rules embodying 

the general concept that a court involved in later phases of a lawsuit should not re-open questions 

decided (i.e., established as law of the case) by that court or a higher one in earlier phases.”  Recontrust 

Co. v. Zhang, 130 Nev. 1, 7–8, 317 P.3d 814, 818 (2014).  In light of the fact that the Court has already 

decided that NRS 116.31034(10)(a)(2) shall be interpreted in accordance with its plain language in 



 

15 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

this matter, it was inappropriate for Kosor to raise the same issue of statutory interpretation again in 

the current Motion and further demonstrates the vexatious nature of Kosor’s Motion. 

Further, with respect to Kosor’s standing to gain profit or compensation from any matter before 

the board as prohibited by NRS 116.31034(10)(a)(2), the Court has already determined that: 

In this case, Plaintiff may “stand to gain personal profit or compensation of any kind” 
from current, existing matters before the Board, because Plaintiff has ongoing litigation 
with Defendant SHCA and, as a Board member, could influence decisions related to 
that litigation to benefit him, including voting for or influencing a settlement, waiving 
fees, or other resolution of the matter in his favor, which would constitute personal 
profit or compensation as prohibited by NRS 116.31034(10). 

 
Order Doc ID#58 at 4:1-6.  Therefore, as reflected by the Court’s order, the Association has a 

probability of success on the merits with respect to this issue. 

 In lieu of reiterating the arguments already set forth before the Court on this issue, the 

Association incorporates and reiterates its arguments on this matter set forth in its opposition to 

Kosor’s motion for preliminary injunction. (A-24-886317-C Doc ID#14).  In particular, the 

Association directs the Court’s attention to the background section at 6:22-8:25 and the arguments set 

forth at 16:15-19:14, 21:21-24:16.  Notably, the facts and arguments referenced demonstrate the 

Association has demonstrated with prima facie evidence a probability of prevailing on its claim 

because as demonstrated by the evidence the Board made a presumptively valid decision on the matter 

of Kosor’s standing to profit or be compensated from a matter before the Board, the NRED took the 

position that Kosor stood to profit or be compensated from a matter before the Board, and Kosor has 

offered no evidence other than his own legal arguments to contradict the law, the decision of the 

Board, the direction of the NRED, and the evidence presented by the Association.    

vii. The Association has demonstrated prima facie evidence of a probability of prevailing on 
its NRS 116.31034(uninsurable) claim in its opposition to Kosor’s motion for 
preliminary injunction, which is incorporated herein by reference, and its argument set 
forth herein 
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In section III(C) of Kosor’s Motion (12:20-13:23), Kosor generally avers that the Association 

will not be able to establish a probability of success on the merits with respect to its uninsurability 

claim but otherwise fails to address the issue, which is presumably because the motion is essentiality 

a reiteration of Kosor’s previously denied motions for preliminary injunction and dismissal of counter-

claims.  The Association incorporates and reiterates its arguments on this matter set forth in its 

opposition to Kosor’s motion for preliminary injunction. (A-24-886317-C Doc ID#14).  In particular, 

the Association directs the Court’s attention to the background section at 11:17-21 and particularly 

the Declaration of Sara Gilliam (A-24-886317-C Doc ID#15 Appendix Exh. E; Exhibit E ).   

As reflected by the Declaration of Ms. Gilliam (id at 2:13-21), while on the Association’s 

Board, Kosor caused the non-renewal of the Association’s directors & officers liability coverage 

through his unauthorized, unlawful2 unilateral tender of claims to the Association’s carrier, which 

resulted in the non-renewal of coverage.  Thereafter, due to Kosor’s actions, the Association was 

unable to obtain coverage for Kosor.  See id.  This is uncontroverted evidence supporting the 

Association’s claim for relief on this matter, which therefore demonstrates prima facie evidence a 

probability of prevailing on its claim. 

NRS 116.31034(13) prohibits a person from being a candidate or member of a board if they 

are not eligible “pursuant to any provision of [NRS 116].”  NRS 116.3113(1)(d) requires an 

association to maintain directors & officers liability insurance for directors to the extent reasonably 

available and NRS 116.31037 requires associations to indemnify and defend directors.  In light of the 

fact that Kosor, through his own wrongful acts as demonstrated by prima facie evidence, caused the 

 

2 Pursuant to NAC 116.405(3)(d)(as amended by regulation R129-21), “acting without authority granted by the executive 
board to a member of the board” may be considered in determining whether a board member breached their fiduciary duty. 
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Association to be unable to insure him, the Association has a probability of prevailing on its claim for 

either (a) precluding Kosor from serving on the Association’s Board until he becomes reasonably 

insurable or, (b) in the alternative, waiving the requirement of NRS 116.31037 that the Association 

provide for the indemnification and defense of Kosor until such time as Kosor becomes reasonably 

insurable. 

IV.  CONCLUSION 

As demonstrated herein and on the face of the Motion itself, Kosor’s Motion failed to meet the 

threshold burden of demonstrating, by a preponderance of the evidence, that the Association’s counter-

claims are based upon a good faith communication of Kosor in furtherance of the right to free speech 

in direct connection with an issue of public concern, which means the Motion should be dismissed 

without further review. While further consideration is unnecessary, the Association has demonstrated 

by prima facie evidence a probability of prevailing on its claims. 

  For these and all the foregoing reasons, the Association respectfully requests that this Court 

deny Kosor’s Special Anti-SLAPP Motion to Dismiss and grant the Association appropriate relief 

pursuant to NRS 41.670(2)&(3) following a motion and hearing thereon. 

Dated this 12th day of July, 2024.  
CLARKSON MCALONIS & O’ CONNOR P.C.  

 
     /s/ Adam H. Clarkson   

ADAM H. CLARKSON, ESQ. 
Nevada Bar No. 10003 
MATTHEW J. MCALONIS, ESQ. 
Nevada Bar No. 11203  
CLARKSON MCALONIS & O’ CONNOR P.C. 
Attorneys for Defendant and Counter-claimant 
Southern Highlands Community Association 
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Attorneys for Defendant  
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CERTIFICATE OF SERVICE  

I hereby certify that on the 12th of July 2024, I served a true and correct copy of: APPENDIX TO 
DEFENDANT/ COUNTERCLAIMANT SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION’S OPPOSITION TO PLAINTIFF/COUNTERDEFENDANT’S SPECIAL 
ANTI -SLAPP MOTION TO DISMISS COUNTERCLAIMS  by serving the following parties 
via Odyssey File & Serve: 

ROBERT E. WERBICKY, ESQ. 
ARIEL C. JOHNSON, ESQ. 
PIERS TUELLER, ESQ. 
HUTCHISON & STEFEN, PLLC  
10080 West Alta Drive, Suite 200 
Las Vegas, NV 89145 
Telephone: (702) 385-2500 
Facsimile: (702) 385-2086 
Email: ddoto@hutchlegal.com 

rwerbicky@hutchlegal.com 
ptueller@hutchlegal.com  

Attorneys for Plaintiff Michael Kosor, Jr. 

NATHANAEL RULIS, ESQ. 
KEMP JONES 
3800 Howard Hughes Pkwy., 17th Floor 
Las Vegas, NV 89169 
Telephone: (702) 385-6000 
E-mail: n.rulis@kempjones.com
Attorney for Defendant Southern Highlands Development Corporation

TAMARA BEATTY PETERSON, ESQ. 
PETERSON BAKER, PLLC 
701 S. 7th Street 
Las Vegas, NV 89101 
Telephone: (702) 786-1001 
Email: tpeterson@petersonbaker.com 
Attorney for Defendants Chris Armstrong 
Mark Lieberman and Rick Rexius  

__���V�����$�V�K�O�H�\���/�L�Y�L�Q�J�V�W�R�Q�B____________________ 
Ashley Livingston 
An Employee of Clarkson McAlonis & O’Connor, P.C. 
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