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D OCUMENT DATE VOLUME P AGE (S)
Affidavit of Counsel Glynn B. 10/29/1993 8 1948-1951
Cartledge
Affidavit of Gregory Damm 08/27/1981 6 1375-1376
Affidavit of Norman Herring 07/13/1981 6 1317-1318
Affidavit of Steven G. McGuire 08/27/1981 6 1350-1374
in Support in Motion to
Withdraw
Amended Notice of Appeal 1/16/2024 20 4987-4989
Amended Order Re: Competency | 11/29/1979 1 17-18
Case Appeal Statement 12/18/2024 20 4944-4949
Case Appeal Statement 1/16/2024 20 4990-4995
Corrected Notice of Entry of 12/18/2024 20 4953-4969
Order
Decision and Order Re: 11/19/1980 4 982-986
Competency
Decision and Order Denying 06/26/2008 11 2612-2656
Petitioner’s Motion to Strike the
Death Penalty
Deposition of Martin  Wiener 08/28/1985 6 1383-1443
Deposition of Robert Bork 08/28/1985 6 1444-1487
Deposition of Robert Ybarra 08/28/1985 7 1537-1551
Deposition of Tom Perkins 08/28/1985 6-7 1488-1536
Exhibit List in Support of 10/9/2024 11 2669-2673
Petition for Writ of Habeas
Corpus
Exhibits 10/09/2024 11 2674-2677
1. Psychological Evaluation
Report by Dr. Gutride, January
14, 1981.
2. Neuropsychological 10/09/2024 11 2678-2699
Assessment Report of Dr.
Schmidt, August 12, 2002 .
3. Neuropsychological 10/09/2024 11 2700-2706

Examination by T. Young,
January 15, 2008 .
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4. Confidential Report of Dr.
Erin Warnick, Ph.D., April 11
2011.

10/09/2024

11

2707-2720

5. Neuropsychological and
Psychological Evaluation by Dr.
Mack, May 29, 2012 .

10/09/2024

11-12

2721-2774

6. Declaration from Evaluation
by Dr. Greenspan, March 28,
2012.

10/09/2024

12

2775-2788

7. Confidential Forensic Report
by Dr. Millspaugh and Dr.
Viljo en, May 13, 2004 .

10/09/2024

12

2789-2849

8. The Seventh Judicial District
Court’s June 26, 2008, Decision
and Order Denying Petition’s
Motion to Strike .

10/09/2024

12

2850-2896

9. November 25, 1980,
Psychological Evaluation by Dr.
Richnak .

10/09/2024

12

2897-2902

10. January 21, 1980,
Psychological Evaluation Report
by Lynn Gerow .

10/09/2024

12

2903-2906

11. February 8, 1981,
Psychological Evaluation Report
by Dr. Neal .

10/09/2024

12

2907-2910

12. August 5, 1980,
Psychological Evaluation Report
by Dr. Pauly .

10/09/2024

12

2911-2913

13. Ybarra v. Gittere, et al.,
United States District Court
Order Denying Rule 60 (b)
Motion, filed September 23, 2020
(ECF No. 320).

10/09/2024

12

2914-2941

14. Declaration of Mark Ybarra
dated August 30, 2002 .

10/09/2024

12

2942-2946

15. Floyd v. Nevada Department
of Correction, et al., Case No. A-

10/09/2024

12-13

2947-3230
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21-833086-C, Exhibits in
Support of Opposition to NDOC
Defendant’s Motion to Dismiss.

16. The State of Nevada v.
Robert Ybarra Jr., In the
Seventh Judicial District Court
for the State of Nevada, In and
For the County of White Pine,
Instructions.

10/09/2024

13-14

3231-3268

17. Psychiatric Evaluation of
Robert Ybarra by Dr. Louis
Richnak dated December 30,
1980.

10/09/2024

14

3269-3272

18. Dr. David Price signed
verification with CV and
Documents Reviewed, dated
September 25, 2024.

10/09/2024

14

3273-3330

19. William M. Asher, M.D.,

Staff Psychiatrist letter to Vice
Principal Morris at James
Marshall High School re: Robert
Ybarra, dated March 19, 1969.

10/09/2024

14

3331-3332

20. Eighth Judicial District

Court, Clark County Nevada,
Zane M. Floyd v. The State of
Nevada, Case No. A-21-832952-
W, State’s Response to
Petitioner’s Third Petition for
Writ of Habeas Corpus
(Post-Conviction) filed June 4,
2021.

10/09/2024

14

3333-3352

21. United States District Court,
District of Nevada, Robert
Ybarra, Jr. v. Salvador Godinez,
Warden et al., Statement of
Additional Claims, filed May 14,
1993.

10/09/2024

14

3353-3371
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22. United States District Court,
District of Nevada, Robert
Ybarra, Jr. v. E.K. McDaniel,
Warden, et al., Amended
Petition for Writ of

Habeas Corpus By A Person in
State Custody, filed September
20, 2002.

10/09/2024

14

3372-3460

23. In the Seventh Judicial
District Court for the State of
Nevada, In and For the County
of White Pine, Robert Ybarra,
Jr., v. E.K. McDaniel, Warden, et
al., Petition for Writ of Habeas
Corpus (Post-

Conviction) filed January 14,
2013.

10/09/2024

14-15

3461-3550

24. Nevada Department of
Corrections, Execution Manual
dated September 15, 2021.

10/09/2024

15

3551-3572

26. The State of Nevada v.
Robert Ybarra Jr., Inthe
Seventh Judicial District Court
for the State of Nevada, In and
For t he County of White Pine,
Reporter’s Transcript of Trial by
Jury Volume 1, Tuesday, June 9,
1981, at 10:00 a.m.

10/09/2024

15-16

3573-3847

27. The State of Nevada v.
Robert Ybarra Jr., Inthe
Seventh Judicial

District Court for the State of
Nevada, In and For the County
of White Pine, Reporter’s
Transcript of Trial by Jury
Volume 2, Thursday June 11,
1981.

10/09/2024

16-17

3848-4141
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28. The State of Nevada v.
Robert Ybarra Jr., Inthe
Seventh Judicial District Court
for the State of Nevada, In and
For the County of

White Pine, Reporter’s
Transcript of Trial by Jury
Volume 3, Tuesday June 16,
1981.

10/09/2024

17-18

4142-4415

29. The State of Nevada v.
Robert Ybarra Jr., In the
Seventh Judicial District Court
for the State of Nevada, In and
For the County of White Pine,
Reporter’s Transcript of Trial by
Jury Volume 4, Tuesday, June
18, 1981, at 10:00 a.m.

10/09/2024

18-19

4416-4679

32. Nevada Pardon’s Board
Meeting Partial Transcript of

Proceedings, December 20, 2022.

10/09/2024

19-20

4680-4760

33. Nevada Department of
Corrections, Medical Directive
701, dated June 2021.

10/09/2024

20

4761-4763

Judgement of Conviction and
Sentence

07/23/1981

1319-1320

Letter from the Court to Ed
Horn

02/08/1994

1954

Letter from the Court to Mr.
Ybarra

02/08/1994

1955-1956

Letter from Ed Horn to the
Seventh Judicial District Court
Clerk

03/22/1994

1957

Letter to Judge Hoyt from
Lake’s Crossing Enclosing
Documents

05/20/1981

1121-1129

Letter to Hoyt Re: McGuire

09/16/1980

867-873
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List of Petitioner’s Exhibits to 03/06/2003 9 2099-2110
Petition for Writ of Habeas
Corpus
Exhibit 3: Declarations 3/06/2003 9 2111-2114
3.1 Declaration of Thomas
Casler (August 28, 2002)
3.3 Declaration of Esther 3/06/2003 9 2115-2116
Cencenoris (August 19, 2002)
3.4 Declaration of Virginia 3/06/2003 9 2117-2119
Christensen (August 27, 2002)
3.6 Declaration of David Glenn 3/06/2003 9 2120-2121
(August 22, 2002)
3.9 Declaration of Pat 3/06/2003 9 2122-2123
Humackich (August 23, 2002)
3.12 Declaration of Eleanor 3/06/2003 9 2124
Marcias (August 19, 2002)
3.14 Declaration of Selby Morse 3/06/2003 9 2125-2126
(August 19, 2002)
3.15 Declaration of Bill Nugent 3/06/2003 9 2127-2128
(August 30, 2002)
3.16 Declaration of Hazel 3/06/2003 9 2129
Otterbeck (August 17, 2002)
3.19 Declaration of John Tenorio | 3/06/2003 9 2130
(August 29, 2002)
3.21 Declaration of Randy 3/06/2003 9 2131-2132
Vergos (August 20, 2002)
3.22 Declaration of Colleen 3/06/2003 9 2133-2135
Ybarra (August 21, 2002)
3.25 Declaration of Marty 3/06/2003 9 2136-2138
Ybarra (August 19, 2002)
3.26 Declaration of Mike Ybarra 3/06/2003 9 2139-2140
(August 26, 2002)
3.28 Declaration of Ralph 3/06/2003 9 2141-2142
Ybarra (August 19, 2002)
3.29 Declaration of Robert 3/06/2003 9 2143

Ybarra, Sr. (August 21, 2002)
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3.30 Declaration of Thomas 03/06/2003 9 2144-2145
Casler (September 11, 2002)
Exhibit 4: Psychiatric 03/06/2003 9 2146-2151
Reports
4.1 Evaluation by John Chappel,
M.D., to Judge Hoyt, December
18, 1979
4.28 History and Physical 03/06/2003 9 2152-2156
Evaluation with Dr. Loui s
Richnak, Jr., M.D., June 3, 1981
Motion for Psychiatric 08/09/1980 4 857-866
Evaluation
Motion to be Relieved as 03/24/1994 8 1958-1963
Attorney for Petitioner
Motion to Continue 05/01/1981 5 1040-1054
Motion to Dismiss Counts Il and | 04/27/1981 5 1034-1039
lIl of the Information
Motion to Disqualify under NRS 11/12/2024 20 4919-4924
1.235(1)
Motion to Place Defendant at 03/12/1981 4-5 997-1003
Lake’s Crossing Center or in the
Alternative at Psychiatric Unit
of Nevada State Prison
Notice of Appeal 12/18/2024 20 4950-4952
Notice of Department 11/21/2024 20 4927
Reassignment
Notice of Entry of Order 12/18/2024 20 4970-4986
Notice of Entry of Order 03/31/2017 11 2657-2668
Order Denying Motion to be 04/04/1994 8 1964-1966
Relieved as Attorney for
Petitioner
Order Denying Motion to Strike 06/29/1998 8-9 1967-2009

Retroactivity Issue and For
Judicial Declaration that
Retroactivity Issue is Waved
Order Denying Motion to add
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Issue to Supplemental Petition

for Writ of Habeas Corpus and

for Reconsideration of Jury
Separation Issue; Order D enying
Motion for Leave of Court to File
Supplemental Brief on Specific
Issue; Order Dismissing
Supplemental Petition for Writ

of Habeas Corpus

Order Denying Motion to
Withdraw

09/09/1981

1377-1382

Order Denying Petition for Writ
of Habeas Corpus

12/17/2024

20

4928-4943

Order Dismissing Petition for
Writ of Habeas Corpus with
Prejudice (First Judicial District
Court)

12/30/1988

1929-1947

Order for Psychiatric
Examination

09/29/1980

882

Order for Return of Defendant

03/02/1981

I

987

Order Granting Continuance

05/05/1981

ol

1117-1118

Order Granting Motion to
Dismiss Petition for Writ of
Habeas Corpus

07/20/2004

2157-2170

Order Re: Lithium

05/27/1981

o1

1130-1131

Order Re: Petition

07/11/1986

00}

1871-1928

Order Terminating Court
Appointment

12/7/1993

1952-1953

Order to Withdraw Lithium
Treatment

05/05/1981

1119-1120

Order Transferring Case to
Department 1

11/18/2024

20

4925-4926

Petition for Writ of Habeas
Corpus (Post-Conviction)

03/06/2003

2010-2098

Petition for Writ of Habeas
Corpus (Post-Conviction)

10/10/2024

20

4764-4918




D OCUMENT DATE VOLUME P AGE (S)
Reporter’s Transcript of Motion 05/04/1981 5 1055-1116
for Continuance
Reporter’s Transcript of Motions 03/20/1981 5 1004-1009
Proceedings
Reporter’s Transcript of Motion 08/03/1981 6 1321-1349
to Disqualify Counsel
Reporter’s Transcript of Petition 09/16/1985 7 1552-1722
for Post Conviction Relief
Hearing: Volume 1
Reporter’s Transcript of Petition 09/17/1985 7-8 1723-1870
for Post Conviction Relief
Hearing: Volume 2
Reporter’s Transcript of 11/11/1980 4 883-981
Proceedings: Competency
Hearing
Reporter’s Transcript of 09/22/1980 4 874-881
Proceedings: Motion for
Psychiatric Examination
Reporter’'s Transcript of Trial by 06/23/1981 5-6 1132-1315
Jury Volume V
Stipulation re: EEG 06/19/1981 6 1316
Transcript of Proceedings: 1/24/1980 1 19-31
Arraignment
Transcript of Proceedings: 3/30/1981 5 1010-1033
Hearing on Motions
Transcript of Proceedings, 04/29/2008 | 9-10 2171-2400
Hearing on Motion to Strike the
Death Penalty
Transcript of Proceedings, 04/30/2008 | 10-11 2401-2611
Hearing on Motion to Strike the
Death Penalty
Transcript of Proceedings, 11/6/1979 1 1-16
Motion for a Mental
Examination
Transcript of Proceedings: 03/10/1981 4 988-996

Motion for Change of Counsel

10




Dire Volume 2

D OCUMENT DATE VOLUME P AGE (S)
Transcript of Proceedings: Voir 3/31/1980 1-2 32-448
Dire Volume 1
Transcript of Proceedings: Voir 3/31/1980 2-4 449-856

CERTIFICATE OF SERVICE

| certify that on the 14th  of May, 2025 indicated below, | served a copy of

this opening brief upon all parties as follows:

D<] By electronic service:

If served other than through the court’'s electronic filing system,

enter the names and email addresses of the parties served by this

means and attach a copy of each party’s written consent authorizing

service by this means. See NRAP 25(c)(2)

[_] By personally serving it upon him/her; or

[ ] By mailing it by first -class mail with sufficient postage  prepaid

to the following address(es):

enter names and address(es) of parties served

/s/ Randolph M. Fiedler

(Nevada Bar No. 12577)

Randolph M. Fiedler

Federal Public Defender Office
411 E. Bonneville Ave., Suite 250

Telephone: 702-388-6577

David_Anthony@fd.org

11




N

10

11

12

13

14

15

16

17

19

20

21

22

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WHITE PINE

THE STATE OF NEVADA,
Plaintiff,
-y8-
ROBERT YBARRA, JR.,

Defendant.,

CERTIFIED ORIGINAL

=--000~=
) e o
Xeahl! 1ty {2 '}“'“
Yy i " }
) (‘ \' v LAY "g
) ‘J'/JL”-’ lglj ’
N
g\\f &-&.L()‘—-ZI‘J.L{-._“;TB\'{:‘[.;
; —

CRIMINAL CASE NO. 1511

TRANSCRIPT OF PROCEEDINGS

MOTION FOR A MENTAL FXAMINATION

COUNSEL APPEARING:

For the Plaintiff:

For the Defendant:
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ROBERT J. JOHNSTON, Esq.
District Attorney

White Pine County

Ely, Nevada 89301

and

GARY FAJRMAN, Esq.
Deputy District Attorney
White Pine County
Ely, Nevada 89301

STEVEN G. McGUIRE, Esq.

Deputy Nevada State Public
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420 Campton Street

Ely, Nevada 89301
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNIY OF WHITE PINE

-~000-~
THE STATE OF NEVADA, g
Plaintiff, )
)
R )
J
ROBERT YBARRA, JR., )
)
Defendant. )
)
)

CRIMINAL CASE NO. 1511

TRANSCRIPT OF PROCEEDINGS

MOTION FOR A MENTAL EXAMINATION

BE IT REMEMBERED, the above-entitled matter came
on duly and regularly for hearing inthe above-entitled
court on Tuesday, the 6th day of November, 1979, beginning
at the hour of 10:22 a.m. of said day, before the HONORABLE
MERLYN H. HOYT, Judge of said court, presiding.

The State of Nevada was represented by ROBERT .,
JOHNSTON, Esq., District Attorney, White Pine County, Ely,
Nevada, and GARY FAIRMAN, Esq., Deputy District Attorney,
White Pine County, Ely, Nevada.

The defendant was personally present in court and
represented by counsel, STEVEN G, McGUIRE, Esq., Attorncey
at Law, Ely, Nevada, ‘

WILLIAM M. WOODS, JR., C.S5.R., Official Court
Reporter of said court, was present and acting as such;

whereupon, the following proceedings were had:

-1-
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THE COURT: This court is in session.
The record will reflect we are present in court in the
case of the State of Nevada, Plaintiff, versus Robert
Ybarra, Jr., Defendant, Case Number 1511. The District
Attorney of White Pine County Mr, Johnston is present
together with his deputy Mr, Gary Fairman. Mr. McGuire
the Deputy State Public Defender is present representing
the defendant. Are you Robert Ybarra? How do you
pronounce your name, Robert?

THE DEFENDANT: Ybarra.

THE COURT: Thank you. You are Robert
Ybarra, Jr., is that correct?

THE DEFENDANT: That's correct.

THE COURT: Robert, this is the time
and place fixed for the arraignment in this particular

case. Have you received a copy of the charge?

THE DEFENDANT: No.

MR. McGUIRE: No, we haven't, your Honor.
THE COURT: All right.

MR. McGUIRE: Your Honor, prior teo

proceeding with the arraignment, may counsel approach the
bench?
THE COURT: Certainly.
(Whéreupon an off-record discussion was had
between counsel for the plaintiff and counsel
for the defendant.)
THE COURT: We will do that. At the
concurrence of the parties, the parties wish to make
a motion to the court outside the presence of the publiec.

And this is preliminary to the arraignment, And this is

AA00003




1 not the arraignment, it is not the plea of the defendant.
2 It is a preliminary motion they feel that the ma ture of

3 the meotion may constitute prejudice to the defendant if
4 the nature is known to anyone. The court is going to

close the hearing and hear this preliminary motion and
& then re-open the hearing and hopefully go forward with the
arraignment or see where we go with the next step in this

matter. I apologize to the public that this is necessary.

9 However, both sides are in agreement to this motion in

10 asking for it and 1 am going to proceed in this manner.

n I will have to ask those who are here from the public to

12 depart from the courtroom while this matter is heard.

1 MR. JOHNSTON : Perhaps, your Honor, we could

14 have this floor out here outside of the courtroom cleared.

15 THE COURT: Yes, perhaps we can because

1 of the sound and it may carry outside.

17

18 (Whereupon the public was excluded from the
courtroom. )

9

% THE COURT: Perhaps the reasons for this

n motion should be placed on the record at this time. I

22 have cleared the courtroom, but I have done it in

B anticipation of what counsel might tell me. Mr. McGuire?

24 MR. McGUIRE: Your Honor, it is our

® intention to move the court for a psychiatric evaluation

% of Mr. Ybarra pursuant to N.R.S. 178.400 through 178.440

z to determine whgthgi_qhe defendant is able to assist

z® counsel in preparing his defense and-whether he is other-

2 wise competent to stand trial. And both through the

30

nature of this motion and the nature of the facts on which

-3
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it is based, I believe that in this community it could be
highly prejudicial to Mr. Ybarra in securing a fair trial
if it were to become generally known that we have made

this request. And, consequently, pursuant to Gannett
Company versus DePasquale =« I don't have the U.S,

citation for that, but it is 99 Sup. Cr. 2898, 61 L. Ed.
2nd, 608, a 1979 United States Supreme Court case which,
your Honor, upheld the holding of a pre-trial suppression
of evidence hearing. And while this is not exactly on
point, your Honor, 1 would suggest that the Gannett
Company's rationale is broad enough to embrace any pre-
trial hearing which might foreseeably result in substantial
prejudicial publicity to a criminal defendant. And, your
Honor, I submit that this is such a case. Consequently,

we have asked that the hearing on our motion for appoint-
ment of a psychiatrist be closed, your Honor. And the

facts on which we rely -- and I understand that the State
would have made this motion if T had not, your Honor --

is that Mr. Ybarra appears to have been since his arrest

in a profound depression. I, myself, have observed on

his arms since the first time I met him many scars which

I am informed have been self-inflicted during his
imprisonment. I am also informed that at one time he

hung a blanket from a portion of his cell in & manner that
appeared to be intended to aid in a self-destructive
suicide attempt. And only this morning, your Honor, I was
called to.the jail.and rold that he had again inflicted. _ ___ |
wounds on himself. And in addition to these problems
his depression has to some extent interfered with his

comminication with me.

by

AA00005
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THE COURT: All right. Is there anything
further? -

MR. McGUIRE: No, your Honor.

THE COURT: Mr. Johnston, do you want to

state your position on this for a matter of the record?

MR. JOHNSTON: First of all, regarding the
closing of the hearing, just let the record reflect that
the State does join in that motion by defense counsel and
supports the clesing of this hearing. We recognize the
delicate nature of the case. And if it is at all possible
we will try it in this jurisdiction and we are for that,
and this may be a sfep in that directibn, your Honor.
Second, on the motion for an examination of the defendant
by a psychiatrist, As Mr; MeGuire reflected, the State
would have made the motion had defense counsel not made it.
And we would not object to that at all. I do have one
question regarding the language of the motion itself whichl.
’calls for the transferring of the defendant to the custody
of the Nevada Mental Health Institute. Are those the
people that the defense desires to examine the defendant
or would they rather specify a psychiatrist?

THE COURT: | I have never heard of that
‘particﬁlar use of -- Mr., McGuire can perhaps -- well,
let's let the court go forward. I'm going to rule that
based on the Gannett case the ¢court has aguthority to clese
this as it would in a éuppression hearing and that there

may be prejudicial information that would be adduced in

et et R e T, Y il T Tty Tl s e T s b =+

your argument concerning the need for this examination
which we have already really heard if it were released to

the press at this time, that may be prejudicial to the

—5_
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defendant. Let the record indicate that I am not closing
the arraignment proceedings in any manner whatsoever,

And T can head you off in that direction already by
telling you I expect when this case comes forward, if
there is an arraignment, that it will be an open court
because T don't believe that is a prejudicial part of the
case; that is simply the charging and answering portion
of it. But I do think that you probably have good grounds
in this case to seek the motions that you seek. Do you

bave a written motion to file, Mr., McGuire?

MR. McGUIRE: Yes, I do, your Honor.
THE COURT: Would you present that to
the clerk of the court, please. Mr., McGuire, do you want

to be heard on anything further on your motion? Your
motion has been filed and the State has indicated there
is a question in their mind about an alleged transfer
of custody to the Nevada Mental Health.

MR. McGUIRE: Yes, your Honor, after
censulting with the District Attorney I am going to amend
the motion to request that he be examined by two
psychiatrists, one designated by the defense and one
designated by the prosecution with each side having ten
days within which to designate its selection.

THE COURT: Mr., Johnston, what is your
position on this?

MR, JOHNSTON: As indicated earlier, your
Honor, that's fine and the State will ask for ten days
in which to designate a psychiatrist on whom we would
like to rely for the examination on behalf of the State.

THE COURT: All right. Are either of

—6-
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you prepared at this time to name a psychiatrist?

MR. McGUIRE: I am not, your Honor.

MR, JOHNSTON: The State is not either.

We are at this time attempting to locate our star
psychiatrist.

THE COURT: S0 that we are all clear
about this, the purpose of this examination is not to
determine, is it, or do you want this broadly -- there
are two ways of going about this. The section that this
is brought under is the section to determine whether the
defendant is competent to assist counsel and go to trial
at this time. There is, of course, a procedure available
and a method to inquire of the psychiatrist as to whether
or not this .defendant can respond to the M'Naghten Test
and in what manner. Do we want a broad examination by
these doctors or are we only in the preliminary stage
where we are just trying to determine whether or not we
are going to go to trial?

MR. McGUIRE: Your Honor, I think at this
point we are in a preliminary stage. That is the thrust
of the defense motion.

THE COURT: All right. Now from the
State's standpoint?

MR. JOHNSION: Your Honor, at this point
in order to facilitate the examination and to -- I know
expense shouldn't be a major factor in a case like thig ==
but couldn't we phrase the order in a conditional format
where if the examining psychiatrists find him capable of
assisting and going forward to trial, he could then go

to the second stage which would be the examination under

-7
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M'Naghten. This would avoid the double trip back and

the double billing of the county. We are taiking thousands
of dollars everytime a psychiatrist sees the defendant.

Two trips is a double billing. It can all be accomplished
in one trip.

THE COURT: Well, there are some answers
for you and some things to pose in that area, too. It's
been my experience in several major murder cases that if
the psychiatrists agree, both psychiatrists, that the
defendant is competent to stand trial and can assist his
counsel, and I can cite you the case of State versus
Brimmage decided not too many years ago, a couple of years
ago by the State Supreme Court in a murder case in Lincoln
County. Counsel agreed in open court and stipulated that
the results could be received -- if the results indicated
the defendant was competent to stand trial and assist
counsel, those results could be received baséd upon the
written statement of the doctors and it would not be
necessary to call either of the doctors forward to testify.
And that case, I think, established the law in this state,
part of it at least. And that was done by agreement of the
parties. Now, that's been followed uniformly in many
cases in the state now. Do either of you have any objection
to employing that procedure?

MR. MceGUIRE: We do not, your Honor. This
is if both doctors agree.

THE COURT: If both doctors agree,
Obviously if there is any disagreement whatsoever, the
doctors will both be here under oath and you will each

have an opportunity to examine them. But if both doctors

-8-
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come down with the same results that this defendant at
this time is competent to stand trial and assist you,
then there really is nd reason to eall them forward for
a hearing, is there?

MR. McGUIRE: Ne.

THE COURT: So far as I'm concerned
and I hope as far as you are concerned, We wouldn't
accomplish anything. And if you would stipulate to that,
of course, we would not be expecting to call them forward.
Now, will you stipulate to that?

MR. JOHNSTON: I believe in the past the
State has reserved the right in this situation, though,
to call a psychiatrist if they both agreed the defendant
is not competent for trial. We did that in the Poole
case,

THE COURT: All right. But, you see,
the determination that is made -- the only question we
are asking the doctors is Mr. Ybarra competent to stand
trial now?

MR. JOHNSTON: That's correct.

THE COURT: And if he is not competent
to stand trijal, of course, he needs to be institutionalized
until he is competent.

MR. JOHNSTON: Right.

THE COURT: And at which point he still
would have to come forward and stand trial. It is just
& time thing. .

MR. JOHNSTON: Right.

THE COURT: Where do we stand? Is

there any agreement, gentlemen, on the part of anybody?

-9.
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MR. McGUIRE: 'Yes, your Honor, we will
agree if both doctors in their statements indicate that
he is competent to stand trial that they would not need
to be called and we would be prepared to go forward under
that basis. As to a broader examination, your Honor, my
elient's defense is that he is innocent and did not in
faect commit the act of which he is accused, and con-
sequently I do not feel it is appropriate at this time to
seek any broader determination.

THE GOURT: That's fine. Then, you're
not even looking at the M'Naghten possibilities or the
defense of insanity.

MR. McGUIRE: Not at this time, your Honor.

THE COURT: Well, there's no reason to
go beyond the scope of where we are. It is simply a
question of the competency of the defendant. And your

motion is probably brought under the right statutes. Does

. the State still reserve its right to cross-examine the

doctors if both agreed that the defendant 1Is not competent
to stand trial at this time?

MR. JOHNSTON: Yes, we would like to, your
Honor.

THE COURT: All right. 1Is there an
objection to that on your part, Mr. McGuire?

MR. McGUIRE: 1 think that we would be,
your Honor, entitled to a reciprocal agreement from the
State. If we are agreeing not to cross-examine the doctors
if they both come in with an adverse result -- ‘

THE COURT: Well, then let us see

whether you wish to exercise these rights. You may not

-10~
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wish to exercise them. I would like to force you to
make the determination as quickly as possible because
obviously rhe defendant is in jail and it is in his
interests to be examined quickly. How much time do you
really need? Can this be done before ten days, can you
select a doctor and get this thing moving?

MR. McGUIRE: We can do this by Friday,
your Honor, I think.

THE COURT: All right. Could the State?

MR, .JOHNSTON: The State can also. Will
the judge be available to sign an order?

THE COURT: I will be back on Friday,
yes. 1 will be back here Friday about noon, sometime
Friday afternoon I will be driving back from Minden. Yes,
I will be back on Friday. 8o, 1f you could give me the
names -- well, at any rate rather than have the doctors
come here the court would anticipate the court would send
the defendant to the doctors because it is far cheaper.

I know it is a problem for the poliée,.bht it is the only
reasonable way for us to operate. So, we ﬁili ﬁave to
send the defendant to the doctors in both cases. If you
choose doctors on the same side of the state, it would be
helpful; if you don't, well, choose whoever you want. By
Friday by about one o'eclock I will hsve the answer to this

as to who your doctors will be?

MR. McGUIRE: Yes, your Honor.
MR. JOHNSTON: Yes, your Honor.
THE COURT: ' All right. The motion is

granted. There will be two psychiatrists who will examine

the defendant. The court will be furnished the names of

=11~
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the doctors and the court will enter its order on

Friday afternoon. And we will ask the Sheriff to make
Cransportation as quickly as possible to each of the
doctors. And we will ask the doctors to provide us with
the results as soon as possible. And the results are to
be made available to both sides. And then the court will
set a hearing as quickly as possible thereafter or if
counsel can agree once they have the results, perhaps we
can go forward with the arraignment if that is the
précedure; or, perhaps the defendant should be institution-
alized in the State Hospital for treatment or at Lake's
Crossing for treatment. We will have to see what the
results are. 8o, we cannot go forward with anything
further this morning, is that correct, Mr. McGuire and

Mr, Johnston?

MR. McGUIRE: Yes, your Honor.

MR. JOHNSTON: That's correct.

THE COURT: Thank you.

MR. JOHNSTON: T did want to put one thing

on the record, your Heonor, regarding defense counsel's
copy of the Information, I believe in talking to our
office that was delivered to him last week.

MR. McGUIRE: I am sorry, your Honor,
Apparently it was and somehow I didn't have it in my
files. But I believe Mr. Johnston is correct in that.

THE COURT: We could certainly make you

another one out of the court file.

MR, MecGUIRE: . . ... 1 have received one already.

THE COURT: That's fine.

MR. McGUIRE: Your Honor, I would request
-12-
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and move that the transcript of this hearing be sealed
since to close the hearing would be futile without the
sealing of the transcript.

THE COURT: 1 agree and it is so ordered.
Now, we can't go any further with this at this time. We
have the court’'s calendar and you can see the trial settings
are difficult. If we get to the trial point I would

appreciate it. And if you would let me know as soon as

possible we can go ahead because it is such a problem to

try to get cases on the calendar as you both know. The
defendant is being held under bail or bond and if he is
he will continue under the same bail or bond whatever it
may be.

MR. McGUIRE: Your Honor, the defendant
is being held without bond or bail and we would request
that bond or bail be set. We recognize that it may very
well be high in this case, but I believe that he is
entitled to a setting of bond or bail,

THE COURT: Mr. Johnston?

MR. JOHNSTON: The State would resist that,
your Honor. Under the facts of this situation and the
evidence that has been shown at the preliminary hearing
it would be in the best interest of the State and the
people of the state that he remain in custody without bail
or bond.

THE COURT: Well, regrettably I haven't
the knowledge that either of you have since there is no
transcript of the preliminary hearing available at this
time. I have no idea what the evidence may be in this

case. But there are four very serious charges involved

-13-
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in this case. So, I will fix a bond in the amount of
$250,000 on this defendant on the charge of Murdefl and
550,000 on each additional charge. These are four very
serious offenses and I do not have at this point any
way to make an intelligent determination. So, this is
the best that I can do since there is no transcript of
the preliminary hearing at this peint., But that does
fix a bond for him for the timebeing. Is there anything

further in the case?

MR. McGUIRE: No, your Honor.
MR. JOHNSTON: Nothing, your Honor.
THE COURT: If there is nothing further,

this court is in recess. And the defendant is remanded
back to the Sheriff's Office. And somebody will please
advise the public that the arraignment is continued to

a later time. There is nothing taking place in that area
this morning. This court is in recess.

(Whereupon court recessed in the above-
entitled matter.)

TIME: 10:47 a.m.

-=000--

STATE OF NEVADA, )

88.
County of White Pine. )

1, William M. Woods, Jr., C.S.R., Official Court
Reporter of the Seventh Judicial District Court of the

State of Nevada, in and for the County of White Pine, do
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hereby certify that I was present in court during all the
proceedings had and testimony given in the abDVE-eﬁtitled
matter, heard in Ely, Nevada, on the 6th day of November,
1979, and took verbatim stenographic notes thereof, and that
the foregoing 14 pages contain a full, true, and correct
transcription of my stenographic notes as taken as afore-
said, and a full, true, and correct copy of all proceedings

had and testimony given to the best of my ability.

M. WOOD

, JR.
URT REPORTER

-15th and last page-~
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