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BE IT REMEMBERED, the above-entitledmatter came
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JOHNSTON, Esq., District Attorney, White Pine County, Ely,

Nevada, and GARY FAIRMAN, Esq., Deputy District Attorney,
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The defendantwas personallypresent in court and

representedby counsel, STEVEN G. MCGUIRE, Esq., Attorney
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whereupon, the following proceedingswere had:

•
2

3

4

5

6

7

8

9

10

11• 12

13

14

15

16

17

18

19

20

21

22

23

• 24

25

26

27

28

29

30•

THE STATE OF NEVADA,

Plaintiff,
-VS-

ROBERT YBARRA, JR.,
Defendant.

CRIMINAL CASE NO. 1511

~

)
)
)
)
)
)
)
)

-l-

AA00002



•
THE COURT: This court is in session.

2 The record will reflect we are present in court in the
3 caseof the Stateof Nevada, Plaintiff, versusRobert
4 Ybarra, Jr., Defendant, Case Number l5ll. The District

(Whereuponan off-record discussionwas had
between counsel for the plaintiff and counsel
for the defendant.)

proceedingwith the arraignment,may counselapproachthe

bench?

and place fixed for the arraignmentin this particular
case. Have you receiveda copy of the charge?

concurrenceof the parties, the partieswish to make

a motion to the court outside the presenceof the public.
And this is preliminary to the arraignment. And this is

Certainly.

We will do that. At the

Your Honor, prior to

No.

No, we haven't, your Honor.

A11 right.

That's correct.
Robert, this is the time

Ybarra.

Thank you. You are Robert

THE COURT:

THE COURT:

THE DEFENDANT:

MR. McGUIRE:

THE COURT:

MR. McGUIRE:

THE DEFENDANT:

THE COURT:

THE DEFENDANT :

THE COURT:

Ybarra, Jr., is that correct?

Attorney of White Pine County Mr. Johnstonis present

togetherwith his deputy Mr. Gary Fairman. Mr. McGuire

the Deputy State Public Defender is presentrepresenting
the defendant. Are you Robert Ybarra? How do you

pronounceyour name, Robert?
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•
1 not the arraignment, it is not the plea of the defendant.
2 It is a preliminary motion they feel that the nature of
3 the motion may constituteprejudice to the defendant if

•

4

•

6

7

8

9

10

,,
12

the nature is known to anyone. The court is going to
close the hearing and hear this preliminary motion and

then re-open the hearing and hopefully go forward with the

arraignmentor see where we go with the next step in this
matter. I apologize to the public that this is necessary.
However, both sides are in agreementto this motion in

asking for it and I am going to proceed in this manner.

I will have to ask those wwho are here from the public to

depart from the courtroom while this matter is heard.

have this floor out here outside of the courtroomcleared.

of the sound and it may carry outside.

(Whereupon the public was excluded from the
courtroom.)

motion should be placed on the record at this time. I
have cleared the courtroom, but I have done it in

anticipationof what counselmight tell me. Mr. McGuire?

Perhaps,your Honor, we could

Perhapsthe reasonsfor this

Yes, perhapswe can because

Your Honor, it is our

MR. JOHNSTON:

MR. McGUIRE:

THE COURT:

THE COURT:

intention to move the court for a psychiatric evaluation
of Mr. Ybarra pursuant to N.R.S. 178.400 through 178.440
to determinewhether the defendant is able to assist
counsel in preparinghis defenseand whether he is other­
wise competentto stand trial. And both through the
nature of this motion and the nature of the facts on which

13
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would have made this motion if I had not, your Honor -­
is that Mr. Ybarra appearsto have been since his arrest
in a profound depression. I, myself, have observedon

his arms since the first time I met him many scarswhich

I am informed have been self-inflicted during his

imprisonment. I am also informed that at one time he

hung a blanket from a portion of his cell in a manner that
appearedto be intended to aid in a self-destructive
suicide attempt. And only this morning, your llonor, I was

called to the.jail and toldthat hehad again inflicted
wounds on himself. And in addition to theseproblems
his depressionhas to some extent interferedwith his
communicationwith me.

it is based, I believe that in this community it could be

highly prejudicial to Mr. Ybarra in securinga fair trial
if it were to become generallyknown that we have made

this request. And, consequently,pursuant to Gannett

Company versus DePasquale I don't have the U.S.

citation for that, but it is 99 Sup. Ct. 2898, 61 L. Ed.

2nd, 608, a 1979 United StatesSupremeCourt casewhich,
your Honor, upheld the holding of a pre-trial suppression
of evidencehearing. And while this is not exactly on

point, your Honor, I would suggestthat the Gannett

Company's rationale is broad enough to embraceany pre­
trial hearingwhich might foreseeablyresult in substantial
prejudicial publicity to a criminal defendant. And, your
Honor, I submit that this is such a case. Consequently,
we have asked that the hearing on our motion for appoint­
ment of a psychiatristbe closed, your Honor. And the
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•
THE COURT:

2 further?

(

A1l right. Is there anything

stateyour position on this for a matter of the record?

particularuse of -- Mr. McGuire can perhaps-- well,
let's let the court go forward. I'm going to rule that
basedon the Gannett case the court has authority to close
this as it would in a suppressionhearingand that there
may be prejudicial information that would be adducedin

closing of the hearing, just let the record reflect that
the State does join in that motion by defensecounseland

supports the closing of this hearing. We recognize the
delicatenature of the case. And if it is at all possible
we will try it in this jurisdiction and we are for that,
and this may be a step in that direction, your Honor.

Second, on the motion for an examinationof the defendant

by a psychiatrist. As Mr. McGuire reflected, the State
would have made the motion had defensecounselnot made it.
And we would not object to that at all. I do have one

questionregarding the languageof the motion itself which

calls for the transferringof the defendantto the custody
of the Nevada Mental Health Institute. Are those the

people that the defensedesires to examine the defendant

or would they rather specify a psychiatrist?

•
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MR. McGUIRE:

THE COURT :

MR. JOHNSTON:

THE COURT:

No, your Honor.

Mr. Johnston,do you want to

First of all, regarding the

I have never heard of that

•
29

30

your argumentconcerningthe need for this examination
which we have already really heard if it were releasedto
the pressat this time, that ray be prejudicial to the
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•
defendant. Let the record indicate that I am not closing
the arraignmentproceedingsin any mannerwhatsoever.
And I can head you off in that direction already by

telling you I expect when this casecomes forward, if
there is an arraignment, that it will be an open court
becauseI don't believe that is a prejudicial part of the
case; that is simply the charging and answeringportion
of it. But I do think that you probably have good grounds
in this case to seek the motions that you seek. Do you
have a written motion to file, Mr. McGuire?
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MR. McGUIRE:

THE COURT:

Yes, I do, your Honor.

Would you present that to

days within which to designateits selection.

Honor, that's fine and the Statewill ask for ten days
in which to designatea psychiatriston whom we would

like to rely for the examinationon behalf of the State.

consultingwith the District Attorney I am going to amend

the motion to request that he be examinedby two

psychiatrists,one designatedby the defenseand one

designatedby the prosecutionwith each side having ten

to be heard on anything further on your motion? Your

motion has been filed and the Statehas indicated there
is a question in their mind about an alleged transfer
of custody to the Nevada Mental Health.

Mr. McGuire, do you want

Yes, your Honor, after

As indicated earlier, your

Mr. Johnston,what is your

Al1 right. Are either of

--6--

THE COURT:

MR. McGUIRE:

the clerk of the court, please.

THE COURT:

position on this?
MR. JOHNSTON:

16
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(

you preparedat this time to name a psychiatrist?
MR. McGUIRE: I am not, your Honor.

MR. JOHNSTON: The State is not either.
We are at this time attempting to locate our star
psychiatrist.

2

3

4

5

6
THE COURT: So that we are all clear

All right. Now fro the

•

•

•

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2s

26

27

28

29

30

about this, the purposeof this examination is not to

determine, is it, or do you want this broadly -- there
are two ways of going about this. The section that this
is brought under is the section to determinewhether the

defendant is competent to assistcounsel and go to trial
at this time. There is, of course, a procedureavailable
and a method to inquire of the psychiatristas to whether
or not this defendantcan respond to the M'Naghten Test

and in what manner. Do we want a broad examinationby

thesedoctors or are we only in the preliminary stage
where we are just trying to determinewhether or not we

are going to go to trial?
MR. McGUIRE: Your Honor, I think at this

point we are in a preliminary stage. That is the thrust
of the defensemotion.

THE COURT:

State'sstandpoint?
MR. JOHNSTON: Your Honor, at this point

in order to facilitate the examinationand to I know

expenseshouldn'tbe a major factor in a case like this
but couldn't we phrasethe order in a conditional format
where if the examiningpsychiatristsfind him capableof

assistingand going forward to trial, he could then go

to the secondstagewhich would be the examinationunder

-7-
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(

M'Naghten. This would avoid the double trip back and

2 the double billing of the county. We are talking thousands
3 of dollars everytime a psychiatristsees the defendant.
4 To trips is a double billing. It can all be accomplished
s in one trip.
6 THE COURT: Well, there are some answers
7 for you and some things to pose in that area, too. It's
8 been my experiencein severalmajor murder casesthat if
9 the psychiatristsagree, both psychiatrists,that the

10 defendant is competent to stand trial and can assisthis

22 parties. Now, that's been followed uniformly in many

•

•

11

12

13

14

15

16

17

18

19

20

21

23

24

25

26

counsel, and I can cite you the caseof Stateversus

Brimmage decidednot too many years ago, a couple of years

ago by the State SupremeCourt in a murder case in Lincoln

County. Counselagreed in open court and stipulated that
the resultscould be received -- if the results indicated
the defendantwas competent to stand trial and assist
counsel, those resultscould be receivedbasedupon the
written statementof the doctors and it would not be

necessaryto call either of the doctors forward to testify.
And that case, I think, establishedthe law in this state,
part of it at least. And that was done by agreementof the

cases in the statenow. Do either of you have any objection
to employing that procedure?

MR. McGUIRE: We do not, your Honor. This

is if both doctors agree.

-8-

Obviously if there is any disagreementwhatsoever,the
doctorswill both be here under oath and you will each

have an opportunity to examine them. But if both doctors

•

27

28

29

30

THE COURT: If both doctors agree.

AA00009
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there any agreement,gentlemen,on the part of anybody?

the determinationthat is made -- the only questionwe

are asking the doctors is Mr. Ybarra competent to stand

trial now?

come down with the same results that this defendantat
this time is competent to stand trial and assistyou,
then there really is no reason to call them forward for
a hearing, is there?

Right.
Where do we stand? Is

No.

So far as I'm concerned

That's correct.
And if he is not competent

All right. But, you see,

I believe in the past the

MR. JOHNSTON:

THE COURT:

THE COURT:

MR. JOHNSTON:

MR. McGUIRE:

THE COURT:

a time thing.
MR. JOHNSTON:

THE COURT:

to stand trial, of course, he needs to be institutionalized
until he is competent.

MR. JOHNSTON: Right.
THE COURT: And at which point he still

would have to come forward and stand trial. It is just

Statehas reservedthe right in this situation, though,
to call a psychiatrist if they both agreed the defendant

is not competent for trial. We did that in the Poole

case,

and I hope as far as you are concerned, We wouldn't

accomplishanything. And if you would stipulate to that,
of course, we would not be expecting to call them forward.

No, will you stipulate to that?

2
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MR. McGUIRE: Yes, your Honor, we will

•

2

3

•

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

agree if both doctors in their statementsindicatethat
he is competentto stand trial that they would not need

to be called and we would be preparedto go forward under

that basis. As to a broader examination, your Honor, my

client's defenseis that he is innocent and did not in

fact conmmit the act of which he is accused,and con­

sequentlyI do not feel it is appropriateat this time to
seek any broaderdetermination.

THE COURT: That's fine. Then, you're
not even looking at the M'Naghten possibilities or the

defenseof insanity.
MR. MCGUIRE: Not at this time, your Honor.

THE COURT: Well, there'sno reasonto

go beyond the scope of where we are. It is simply a

questionof the competencyof the defendant. And your

motion is probably brought under the right statutes. Does

the State still reserveits right to cross-examinethe

doctors if both agreed that the defendantis not competent

to stand trial at this time?

-10-

objection to that on your part, Mr. McGuire?

MR. McGUIRE: I think that we would be,

your Honor, entitled to a reciprocalagreementfrom the

State. If we are agreeingnot to cross-examinethe doctors

if they both come in with an adverseresult
THE COURT: Well, then let us see

whether you wish to exercisetheserights. You may not

•

•

21

22

23

24

256

26

27

28

29

30

Honor.

MR. JOHNSTON:

THE COURT:

Yes, we would like to, your

All right. Is there an
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(

wish to exercise them. I would like to force you to

2 make the determinationas quickly as possiblebecause

3 obviously the defendant is in jail and it is in his
4 intereststo be examinedquickly, How much time do you

s really need? Can this be done before ten days, can you

6 selecta doctor and get this thing moving?
7 MR. McGUIRE: We can do this by Friday,

your Honor, I think.

the judge be available to sign an order?•
9

10

11

12

THE COURT:

MR. JOHNSTON:

THE COURT:

Al1 right. Could the State?
The Statecan also. Will

I will be back on Friday,
13 yes. I ill be back here Friday about noon, sometime

14 Friday afternoon I will be driving back from Minden. Yes,
15 I will be back on Friday. So, If you could give me the
16 names -- well, at any rate rather than have the doctors
17 come here the court would anticipate the court would send

8 the defendantto the doctors becauseit is far cheaper.
19 I know it is a problem for the police, but itis the only
20 reasonableway for us to operate. So, we will have to
21 send the defendantto the doctors in both cases. If you
22 choosedoctors on the same side of the state, it would be

z3 helpful; if you don't, well, choosewhoever you want. By• 24 Friday by about one o'clock I will have the answer to this
25 as to who your doctorswill be?
26

27

28

MR. McGUIRE:

MR. JOHNSTON:

THE COURT:

Yes, your Honor.

Yes, your Honor.

29

•
granted. There will be two psychiatristswwho will examine

30 the defendant. The court will be furnished the namesof

-ll-
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•
the doctors and the court will enter its order on

2 Friday afternoon. And we will ask the Sheriff to make

3 transportationas quickly as possible to each of the
4 doctors. And we will ask the doctors to provide us with

Apparently it was and somehow I didn't have it in my

files. But I believe Mr. Johnstonis correct in that.

on the record, your Honor, regardingdefensecounsel's
copy of the Information. I believe in talking to our

office that was delivered to him last week.

the resultsas soon as possible. And the resultsare to
be made available to both sides. And then the court will
set a hearingas quickly as possible thereafteror if
counsel can agreeonce they have the results, perhapswe

can go forward with the arraignmentif that is the

procedure;or, perhaps the defendantshould be institution­
alized in the StateHospital for treatmentor at Lake's

Crossing for treatment. We will lave to seewhat the
resultsare. So, we cannot go forward with anything
further this morning, is that correct, Mr. McGuire and

Mr. Johnston?

another one out of the court file.

•

•

•
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29

30

MR. McGUIRE:

MR. JOHNSTON:

THE COURT:

MR. JOHNSTON:

MR. McGUIRE:

THE COURT:

MR. McGUIRE:

THE COURT:

MR. McGUIRE:

Yes, your Honor.

That's correct.
Thank you.
I did want to put one thing

I am sorry, your Honor.

We could certainly make you

I have receivedone already.
That's fine.
Your Honor, I would request

-12-
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and move that the transcript of this hearing be sealed
2 since to close the hearing would be futile without the
3 sealing of the transcript.
4 THE COURT: I agreeand it is so ordered.
6 Now, we can't go any further with this at this time. We

6 have the court's calendarand you can see the trial settings
7 are difficult. If we get to the trial point I would
8 appreciateit. And if you would let me know as soon as
9 possiblewe can go aheadbecauseit is such a problem to

10 try to get caseson the calendaras you both know. The

11 defendant is being held under bail or bond and if he is

-13-

he will continue under the same bail or bond whatever it
may be.

the knowledge that either of you have since there is no

transcript of the preliminary hearingavailable atthis
time. I have no idea what the evidencemay be in this
case. But there are four very seriouscharges involved

is being held without bond or bail and we would request
that bond or bail be set. We recognize that it may very
well be high in this case, but I believe that he is
entitled to a setting of bond or bail.

THE COURT: Mr. Johnston?

Well, regrettably I haven't

Your Honor, the defendant

The Statewould resist that,

MR. McGUIRE:

MR. JOHNSTON:

THE COURT:

your Honor. Under the facts of this situation and the
evidence that has been shown at the preliminary hearing
it would be in the best interestof the Stateand the

people of the state that he remain in custodywithout bail
or bond.

12
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TIME: 10:47 a.m.

-14-

(Whereuponcourt recessedin the above­
entitled matter.)

I, William M. Woods, Jr., C.S.R., Official Court

Reporterof the SeventhJudicial District Court of the
Stateof Nevada, in and for the County of White Pine, do

)
) ss.
)

-+o)o--

STATE OF NEVADA,

County of White Pine.

in this case. So, I will fix a bond in the amount of

$250,000 on this defendanton the charge of Murder, and

$50,000 on each additional charge. Theseare four very

seriousoffensesand I do not have at this point any

way to make an intelligent determination. So, this is
the best that I can do since there is no transcriptof

the preliminary hearingat this point. But that does

fix a bond for him for the timebeing. Is there anything
further in the case?

MR. McGUIRE: NO, your Honor.

MR. JOHNSTON: Nothing, your Honor.

THE COURT: If there is nothing further,
this court is in recess. And the defendantis remanded

back to the Sheriff's Office. And somebodywill please
advise the public that the arraignment is continued to

a later time. There is nothing taking place in that area

this morning. This court is in recess.
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r

hereby certify that I was present in court during all the

proceedingshad and testimony given in the above-entitled

matter, heard in Ely, Nevada, on the 6th day of November,

1979, and took verbatim stenographicnotes thereof, and that
the foregoing l4 pagescontain a full, true, and correct

transcriptionof my stenographicnotesas taken as afore­

said, and a full, true, and correct copy of all proceedings
had and testimony given to the best of my ability.

-15th and last page-
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[CERTIFIED
ORIGINAL

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

·-o0o--

THE STATE OF NEVADA,

Plaintiff,
-7S-

ROBERT YBARRA, JR.,
Defendant,

CRIMINAL CASE NO, 1511

TRANSCRIPT OF PROCEEDINGS

ARRA IGNMENT

C O U NS E L A P P E A R ING:

For the Plaint1ff: ROBERT J. JOHNSTON, Esq.
District Attorney
White Pine County
Ely, Nevada 89301

For the Defendant: STEVEN G, MCGUIRE, Esq.
Deputy Nevada StatePublic

Defender
420 Campton Street
Ely, Nevada 89301
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IN TIE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

---o--

THE STATE OF NEVADA,

Plaintiff,
-V8-

ROBERT YBARRA, JR.,
Defendant.

)

CRIMINAL CASE NO. 1511

TRANSCRIPT OF PROCEEDINGS

ARRAIGNMENT

BE IT REMEMBERED, the above-entitledmatter came

on duly and regularly for hearing in the above-entitledcourt

on Friday, the 24th day of January, 1980, beginningat the
hour of 10:39 a.m. of said day, before che HONORABLE MERLYN

H, HOYT, Judge of said court, presiding.
The State of Nevada was representedby Robert J.

Johnston,Esq., District Attorney, White Pie County, Ely,

Nevada.

The defendantwas personallypresentin court and

representedby counsel, Steven G. McGuire, Esq., Attorney at

Law, Ely, Nevada.

William M. Woods, Jr,, C.S.R., Official Court Re­

porter of said court, was presentand acting as such; where-
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upon, the following proceedingswere had:

The record will reflect we are presentin court in the case

of the State of Nevada, plaint1ff, versusRobert Ybarra, Jr.,
case number 151l. The record will reflect the District At­

torney is personallypresent,Mr. McGuire is personallypre­

sent, and the defendantis personallypresent. Gentlemen,

do you have something to bring before the court? Mr, John­

ston?

time, we would like to proceedwith the arraignmentin this
case. However, preliminarily thereto,we would like to com­

ply with N.R.S. provisions 178.415.

THE COURT: All right. The record will
reflect that we have had psychologicaland psychiatric exa­

mi.nations of Mr. Ybarra conductedin westernNevada; that
each counselhas given the court their choices of physicians
and psychiatriststo conduct those examinations; that the

examinationshave been returned to the court. There is one

by John N. Chappel,M.D., Professorof Psychiatry from the

School of Medicines, Departmentof Psychiatryand Behavioral

Sciencesat the AndersonMedical ScienceBuilding, Reno, Nev­

ada, University of Nevada. The other examinationwas by Dr

Lynn B. Gerow, a diplomate of the American Board of Psychia­

try and Neurology, and he is locatedat 1l5 Ridge Street,
Reno, Nevada. Gentlemen,do you have copies of the reports
furnished by the two doctors?

2
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THE COURT:

MR. JOHNSTON:

MR. McGUIRE:

your Honor.

Th1.s court is in session.

es, your Honor, at this

I have copies of both reports,

-2-
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call the psychiatristsforward at this time, and we would be

willing to have the court receive and enter the reports, and

make a finding, and enter that finding based thereon.

THE COURT: Well, the reports speak for
themselves. Of course, the reports seem to indicate clearly
that Mr, Ybarra is capableof assistinghis counsel, is com­

petent to stand trial at this time, and, therefore, the case

ports and on the desiresof Mr. Ybarra, we are not going to

require that the doctors come forward and, in fact, at this

time, do not contend that he is unable to stand trial. And

we are prepared,at this time, to plead and to have the matter

set for tr1al.
THE COURT: All right. Thank you, Mr.

McGuire. On behalf of the State, Mr. Johnston,what is your

position?

State of Nevada, you realize, each side does, that you have

the right to have the physicians come forward, be placed
under oath, and be examinedand cross-examinedas to their
basis for the interpretationor the decisions that they have

made concerningthe ability of the defendantto stand tr1al
at this time, and to assisthis counsel And, of course,
that is an absoluteright. However, In view of the results
that have been rendered,I wonder whether either side will
require the court to bring the two doctors forward for that

purpose?
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MR. JOHNSTON:

both reports.
THE COURT:

MR. MCGUIRE:

MR. JOHNSTON:

Yes, we receivedcopiesof

Under the statutesof the

Your Honor, basedon the re-

The State seesno need to

133
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can go forward. The case has been awaiting these reports for

2 some time, and that has been the delay, So, we would be

3 this morning ready to go forward with the arraignment,and

4 defensecounselhas indicated that you are ready, is that
s correct, Mr. McGuire?

6

7

MR, MCGUIRE:

THE COURT:

That's correct, your Honor.

Do you have a copy of the
8 Information on file before you in the courtroom?

is in four counts for sexualassault. Has Mr, Ybarra seen

9

10

11

12

MR. McGUIRE:

MR. JOHNSTON:

THE COURT:

I do, your Honor.

Yes, your Honor.

All right. The Information

13 the Information and had a chance to examine it? Mr. Ybarra,

counts in there and I can ask the court to read the counts

aloud to the defendant, if you would like, Mr. McGuire, or

we will go forward and I will summarize the counts and ask

the defendantto give us his plea as to each count.

MR. McGUIRE: We will waive the reading of

the Information, your Honor,

stand. Mr. Ybarra, I will just summarize the counts and ask

you to offer your plea to the Information, and you have the

assistanceof your counsel. Count I alleges that on September

29, 1979, approximatelythree miles north of U.S. Highway

50, on the Thirty-Mile Road, in the County of White Pine,
State of Nevada, and that you willfully, unlawfully, and with

malice aforethought,deliberation,and premeditation,kill and

14
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have you seen it?
MR. MeGUIRE:

THE COURT:

THE COURT:

He has, your Honor.

There are, as you know, four

Mr. Ybarra, would you please

-L- 134
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murder Nancy Griffith, a human being, by means of burning her
z body, thereby inflicting mortal injuries upon her; that she

3 died on September29, 1979; a11 of which is in violation of
4 N.R.S. 200.0l0 and the related sections, With respectto
s Count I, what is your plea?

through them individually, so that I am sure you do to each

one, Mr. Ybarra, but you can plead guilty to all three. You

the defendantpleads not guilty to Count I. Is there any
other plea other than not guilty, Mr. Ybarra?

MR. MCGUIRE: That's our only plea, your
Honor .

that on the 29th of September,1979, at approximatelythree
miles north of U.S. Highway 50, on the Thirty-Mile Road, in
the County of White Pine, State of Nevada, that you willfully
and unlawfully led, enticed, carry away and detain the per­
son of Nancy Griffith, a minor child who was then under the

age of l6 years, with the intent to perpetrateupon her per­

son, her being a minor, a sexualassault; that during the

commissionof said acts and the subsequentdetentionand con­

finement, you inflicted substantialbodily harm upon Nancy

Griffith, to-wit: extensiveburns and bruises on her body,

all of which is in violation of N.R.S. 200.310(1). With

respect to Count II, what is your plea? This is a kid­

napping charge, first degree,a felony.
THE DEFENDANT: I plead not guilty to a1l

of them,

8
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THE DEFENDANT:

THE COURT:

THE COURT:

THE COURT:

Not guilty.
The record will so reflect

All right. Count IT alleges

A11 right. I have to go
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can just simply tell me if theseare your pleas. Count III
chargesyou with a felony, Battery with Intent to Commit

SexualAssault, and it alleges that this all occurredat
the same place, three miles north of U.S, Highway 50, on

the Thirty-Mile Road in White Pine County, Nevada, and it
alleges that you willfully and unlawfully used force and

violence upon the personof Nancy Griffith, with the intent
then and there to commit a sexual assaultupon Nancy Griffith,
resulting in substantialbodily harm to Nancy Griffith,
to-wit: bruises,bleeding, and brain contusion,all of

which is in violation of N.RS. 200.400, Your plea is not

guilty, Mr. Ybarra?

so reflect. Mr. Ybarra has been arraignedon all of the

the Information alleges that you committed a sexual assault,
a felony, in that on the 29th of September,1979, and again,
at the same location, three miles north of U.S. Highway 50,

on the Thirty-Mile Road, in the County of White Pine, State
of Nevada, you willfully and unlawfully subjectedNancy

Griffith to sexualpenetration,known as sexual intercourse
in its ordinary meaning, by forcing your penis into her

vagina againsther will, and through the use of threat and

the use of force, resulting in substantialbodily harm to

Nancy Griffith, to-wit: bruises,bleeding, and a brain con-
•

tusion; al1 of which is in violation of N.R.S. 200.366. With

respectto the chargesof sexual assault,a felony, your

plea is not guilty, Mr. Ybarra?

z
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THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

Yes

All right. Count IV of

Yes.

A11 right. The record will
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counts and his plea is not guilty to all four of the counts.

2 The case is set forward, then, to go forward with a jury here

3 in White Pine County. Gentlemen, do you have your calen-
4 dars available?

portion of the caseas well, Mr. McGuire?

MR. MCGUIRE: I believe so, your Honor.

would be time for the defenseportion, as well, should there
be some defenseportion?

mation of the amount of time the State expects to take in

trying this case?

MR, JOHNSTON: We anticipateapproximately
two weeks.

be sufficient time, but, perhaps, the court could allow a

day or two beyond the two·week period, just in case the case

does extend for additional time. We have reviewed the

court's calendar,and have noted a possibleperiod when

this case can be tried in the reasonablynear future.
THE COURT: The first week in February

seems to be gone, There is a trial in the secondweek in

February. The third week in February is taken by training

Could I first have an esti-

I have mine, your Honor.

The State has theirs, your

Mr. Johnston, that there

Yes, your Honor, there should

Can that include the defense's

All right, And the defense?

I think that is a reasonable

MR. MCGUIRE:

MR, JOHNSTON:

THE COURT:

MR. JOHNSTON:

THE COURT:

Honor.

THE COURT:

MR. MUIRE:

estimate,your Honor.

THE COURT:
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coursesfor myself, The fourth week in Februaryhas been

2 allocated,as is the last week in February, to a criminal
3 case in Lincoln County for two weeks, a murder trial. The

4 first week in March, I have been assignedby the State
5 SupremeCourt to sit in Las Vegas. The case that was to
6 commenceon March l0th has been vacated,or will be vacated,

your calendar,you have April 10th set for law and motions

in Pioche.

I believe, tomorrow, and that is Lyons versusMyers. How­

ever, we have set the Burgess case to come forward at that

same time, and the Duval trial is also scheduledfor that

week. So, there are two trials already scheduledfor that

week. There is a civil case that has been pending for over

six months on March 17th, and that's the Lynn versus In­

gels, which is only a three day case. And there is a five

day case that has been set for some time in Lincoln County

to go forward on March 25th. Mr, McGuire, is it your de­

sire to get the trial as quickly as possible?
MR. McGUIRE: Your Honor, the District At-

torney and I looked at our calendarsand the court calendar,
and I believe the period of March 31st through April 1l

would be available offering two weeks and would also offer

adequatetime for preparationfor the trial.
THE COURT: That is true, that period

is the first available time and I am sorry it is so far

down the road, but there are trials and casesset continu­

ally uutil then. Is that a satisfactorytime to each of

you?
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MR. McGUIRE:

MR. JOHNSTON:

It is, your Honor.

It is, your Honor. And on
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THE COURT: I will cancel that and move

2 it to a different time, So, that can be taken care of and

3 there is no problem there. We will start, then, on Monday,
4 March 31st here in the courtroomwith our jury selection.
s Now, gentlemen, I don't know what the State'sposition is,
6 but there is a possible first degreemurder charge in this

case. And I don't know whether this is considereda capital
caseby the State or not, but that will make some difference
in the amount of time it takes to selecta jury, and I can

assureyou of that, having been through some of those cases.
We would need, I am sure, an additional day, if the State
intends to ask the Witherspoonquestionabout the possibility
of the deathpenalty.

MR. JOHNSTON: At this point, your Honor,

we would not preclude the possibility of a capital offense

being committed.

we could arrange for some additional time after the two

weeks period, I would need to clear some time for that.
Now, Mr. Ybarra is not a local person,but the victim of

the alleged offense is a local person; there has been publi­
city of tche case. What I have in mind to do, gentlemen,
unless there is an objection, is we have a limited court
room space to voir dire the jury. Frankly, we can't get
more than about eighty people in here cofortably, SO,

what I had in mind of doing was setting seventy-fivepeople

per day, call seventy-fivepeople for Monday and seventy­
five people for Tuesday. That will be one hundred fifty
prospectivetrial jurors. And I think on that basis, al­
though we would have to start over the next morning and re-
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THE COURT: I just want that clear, so
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afternoon on the court's calendar,and that would be Janu
ary 28th.

explain the whole case to everybody, it is one way to handle

the situation to get a number of people available. Does

anyone object to that procedure?
MR. MCGUIRE: The defensedoes not ob-

ject, your Honor

then, we will selectone hundred fifty jurors. Seventy-five
to appearon Monday, March 3lst, and an additional seventy­
five to appearon April lst. And as jurors are excused

prior to the trial, we will try to keep it filled to seventy­
five. So, we will come in with seventy-fiveeachmorning.
And on that basis, I am sure we will be able to selecta

jury. Now, is there anything further to be done with res­

pect to chis defendantthis morning?

MR MCGUIRE: Your Honor, we would Like

to calendara motion during that week.

MR. JOHNSTON: That's correct. We have

some motions that have been filed by the defenseregarding

discoveryand requestsfor an investigator,and also £or a

special expert to do some work on some of the evidence in

the matter. We are willing to go forward Monday morning.

THE COURT: Those motions could be heard

practically any time, gentlemen, that you would like to have

them heard.
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MR. JOHNSTON:

your Honor.

THE COURT:

MR. JOHNSTON:

THE COURT:

The Statehas no objections,

The order of the court is,

There is time on Monday

There is a preliminary hear-
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ing scheduledand you will have to have a Court Reporter,
2 and you have a preliminary hearing scheduledat two o'clock
3 in StateversusRichardson,
4 MR. JOHNSTON: Perhapswe can meet in this
s court at one.
6 THE COURT: If you wanted to do it be-

tween one and two, that time would be available.

ask that the bond remain the same in this case.

able with the District Attorney? Can we get all those taken

care of at once?

for those motions and they will come in at one o'clock on

Monday, January28th, Anything further, gentlemen, that
should be done in this case this morning?

your Honor, in tchis case; one for the appointmentof ex­

perts and one for discovery. And I believe we would also
like to have the pending discoverymotions heard in the

Dean case at the same time, your Honor

I believe so, your Honor.

We will set an hour, then,

All right. Is that agree-

Your Honor, the StatewouldMR. JOHNSTON:

MR. JOHNSTON:

THE COURT:

THE COURT:

MR. JOHNSTON: That would be adequate,
your Honor.

THE COURT: How many motions, Mr. Me-

Guire, do you have?

MR. MeGUIRE: There are two motions,

The Issuesappear to be the same in each one of the motions,
and there are some motions that we will not contest. So,

the scope of the hearingwill not be as broad at the motions

in terms of argument.
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THE COURT: The bond will remain the

2 same. Mr. McGuire, do you have anything?
3 MR. MCGUIRE: No, your Honor, I have
4 nothing at this time.

Time out: 10:56 a.m.

then, court will be in recess.
(Whereupon, court recessedin the above matter.)

I, Willia M. Woods, Jr., CS.R., Official Court

Reporterof the SeventhJudicial District Court of the State
of Nevada, in and for the County of White Pine, do hereby

certify that I was present in court during all the proceed­

ings had and testimony given in the above-entitledmatter,
heard in Ely, Nevada, on the 24th day of January, 1980, and

took verbatim stenographicnotes thereof, and that the fore­

going l2 pages contain a full, true, and correct transcrip­
tion of my stenographicnotes as taken as aforesaid,and a

full, true, and correct copy of all proceedingshad and tes­
timony given to the best of my ability.
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THE COURT:

STATE OF NEVADA,

County of White Pine.

If there is nothing further,

olo-

~

SS,

WIL
1-

~M. WOODS, JÍ~
OURT REPORTER7º
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TRANSCRIPT OF PROCEEDINGS

VOIR DIRE EXAMINATION OF JURORS

CRIMINAL CASE NO. 1511

ROBERT YBARRA, JR.,
Defendant.

-ge

THE STATE OF NEVADA,Paint1ff,

--Ü-»

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

BE IT REMEMBERED, the above-entitledmatter came
on duly and regularly for hearing in the above-entitledcourt
on Monday, the 3lst day of March, 1980, beginningat the hour
0f 10:52 a.. of said day, before the HONORABLE MERLYN H.
HOYT, Judgeof said court, presiding.

The Stateof Nevada was representedby RobertJ.
Johnston,Ksq., District Attorney, White Pine County, Ely,
Nevada, and GARY D, FAIRMAN, Esq., Deputy District Attorney,
White Pine County, Ely, Nevada.

T'he defendantwas personallypresentin court and
representedby counsel,Martin H, Wiener, Esq., Attorney at
Law, CarsonCity, Nevada, and StevenG. McGuire, Esq., Attor­
ney at Law, Ely, Nevada.

William M, oods,Jr., C.S.R., Official Court Re­
porter of said court, was presentand acting as such; where­
upon, the following proceedingswere had;

(IN CHAMBERS, OUT OF THE PRESENCE OF THE JURY.)
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Johnston,do you want to respond?

McGuire waives the presenceof the defendant, Now, would

someone1nfor us as to what the motion is about.

is a preliminary motion in the caseof the Stateof Nevada,

plaintiff, versusRobert Ybarra, Jr., defendant. Let the

record show the presenceof the part1es. Will counselfor
the defendantwaive the presenceof the defendant?

The District Attorney's Of-

That is one notion. Mr.

Yes, your Honor, we have

We will waive the presence

The record will show Mr

Let the record show this

MR. JOHNSTON:

THE COURT:

MR. WVIENER:

THE COURT:

advised the court and we will proceedwith a copy of the

formal Motion for a Change of Venue with the defendant's

Affidavit attachedthat will be filed momentarily, and baaed

on that, we would requestthat the court limit the voir dire
of the jury panel only to questionsof prejudiceand their
ability to be impartial causedby the pre-trial publica-

tions or information in the community, rather than to have

a full-blom voir dire at each juror involving all of the

questionsthat are relevant to exerciseperemptorychallenge,
we would ask that we be permitted to voir dire only to the

questionof impartiality before we get into any of the other

matters. It seemsessentialto decide the questionof

whethera changeof venue is appropriatebefore we spend the

time voir diring the jurors on other matters. It may be a

waste of time, becausewe may end up having to move the trial.

MR. McGUIRE:

of the defendant.

THE COURT:
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329. And further, "There is a to-prong test for deterin-
1ng whetheran application for changeof venue should be

granted." And further, 'Whetheran impartial jury was select­
ed," And, also, 'Whether even an impartial jury would be

swayedby the considerablepressureof public opinion." I

would also call to the court'sattention the caseof Hanley

versusState, 83 Nev. 46l, a 1967 case. Therefore,your

Honor, we would ask that the court, at this time, reject
the Motion for Change of Venue or hold that open to be con­

sideredat a later time if the voir dire panel does not pro­
v1de an adequatejury to try the case., The second issue

regardnglimitation on voir dire to deterinethe issue of

We feel that the situation is controlled by N.R.S. 174.455

and the following sections thereafterwhich provides the

procedurein this State that requires that we begin the voir
dire, and I believe, at least exhausta substantialportion
of that panel before the court can make a decision, And 1n

addition, the statutesrequire that I should receiveat
least one day's notice before this Motion is made and the

Affidavit f11ed with the court. And I think.it is highly
improper and a definite intent on the pert of the Defense

not to abide by that statuteand a lack of good faith for
them not to serve us with at least one day's notice, And

further, a Motion for a Changeof Venue is within the trial
court's diseration,and the SupremeCourt of this State, 1n

the caseof Cutler versusState,at 93 Nev. 329, a 1977

case,a Nevada SupremeCourt case, the court sad, 'A re­

viewing court," being the SupremeCourt, 'ill look at the

record to see if the trial judge abusedhis discretion.,"
And that is in the caseof Cutler versusStateat 93 Nevada.«

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
I

1,

I

25

26

27

28

29

30

·3-
ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-20646
PRIORCOUNSEL FILES

SUPPEOR0004
AA00035



2

3

4

opinions or an opinion on the part of the jury, the DA would

also resist that portion of the Motion, stating that there
is no laww in Nevada to support such a request,and we be­
l1eve the box should be filled 4s quickly and expeditiously

s ' as possible. And I think a single voir dire would do that
e rather than bifurcate the voir dire.
7 MR. WVIENER: I would like to respond to
e that. It really hurts to hear us accusedof bad faith here.
9 The statuteof 174.464 says: "The affidavit must be served

10 on the adverseparty at least one day prior to the hearing
11 of the application." And ft doesn't list a hearingdate and

12 perhapsit wight be within your Honor's duty to set a hearing
13 date and then perhapswe could have servednotice prior to
14 thet, maybe one day earlier. But here we are not ready to
16 go with the trial. And I will object to that characteriza-
16 tion and ask your Honor to grant.ourMotion,

1s deniedand the court intends to follow the usual proce­
dure for the selectionof a jury and intends to permit all

17

18

19

THE COURT: For the record, the Motion

20 of the jury to be in the jury room. And I believe that the
21 jurors are all consciousand honest jurors who will speak
22 the truth, And if it can be shoor if the facts can re-
23 veal that as fair and impartial jury cannotbe found, this
24 court would not be reluctant to grant this Motion at a Later
25 stage in the proceedings.
28 MR. WIENER: Do I understandyour Honor

27 to mean that you are ruling on the Motion to voir dire the
28 furors individually?
29 THE COURT: I thought that was part of
30 what you were saying,
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position on this particular issue presupposesa bad fnten­

tion or malice on the part of some potential juror that thay
will try to misuse the system in order to obtain a position

I am asking that they be voir dired individually, one at a

time, and in an empty courtroom, empty of all other members

of the panel Our feeling is in discussingthe pre-trial
publicity and the information that may be possessedby any

juror being examir.ed, that it will becomeknowledge to some­

one sitting out in the courtroomwho doesn'talreadyhave

this information. Additionally, I would want to insure that
there is no possibility that some juror might learn very
quickly how to avoid being challengedfor cause if for some

reasonthey have an ax to grind on this case. Apparently,
there is a significant amount of passionin the County here,
so much so that the spectatorsare being searchedfor wea-

pons before coming into the court becauseof fear for the

defendant'ssafety. And since I will probably be sitting
real close to him, I would appreciatethat, and I feél that
that is an indication of what the feeling of the community

is, and without accusingany member of this community of

being ready to lie under oath 1n order to get on the jury
and convict Mr. Ybarra, I would suggestto avoid any poss1-

b11ity of that happeningthat they be voir dired individually.
I understandthere is a problem with logistics in the court­

room, but the rights of the defendantto a fair and impar-
tial jury should take precedenceover that.
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MR. WIENER:

THE COURT:

to respond?

MR. JOHNSTON:

I am asking for that, too.

Mr. Johnston,do you want

I think the defendant's
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1 to passon the ax of the accusedor to sit on this jury so

2 they can get at the defendant. I don't believe that has

3 been demonstrated,and I have yet to see it demonstrated

4 in any case in this community. And I place my fafth in our

s Jury systemand I believe the jury will be honestand forth-
e right. As far as the acoustics,I don't think that is really
7 an issue. And I think the system should go forward as out-
s lined by our statutes. And I would sub!t the matter.
9 THE COURT: Do you want to answer that?

10 MR. WIENER; No, your Honor.
11 THE COURT: The court intends to believe,
12 and does believe, the furors will followw the instructions
13 of the court and will speakhonestly,and 11ke witnesses
14 and as witnesseswe can trust them to tell the truth. And

16 this court does not believe they will try to hide any feel-
1e ings to get on or off the jury. And the court does see a

real benefit on going by a one by one basisand also feels
that it would be a substantialdelay. And the court sees

no real prejudice to the defendantand will proceedwithin
the usual procedureprovided for by the statutes.

We would request that theseproceedingsbe closed to the

pressand media, becausewe alreadyhave a problem causing
a potential changeof venue causedby significant pre-trial
publicity. The jury panel will be subject to an onslaught
of publicity if this morning's proceedingsremain open to
the press. And we would ask that under GannettversusDe­

Pasqualecase, that the defendant'sright to a fair and

impartial jury is paramountover the rights of the public
to accessto trial. And while the public, being the jury,
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would properly have accesson that point, there 1.s no right
of the press to take away the defendant'sright to an 1m-

partial:jury by having an opportunity to report 1t. So,
we would ask that 1t be closed to the nregsand the media.

2

3

4

6

6

THE COURT:

MR. JOHNSTON:

Mr. Johnston?

Just brfefly, your Honor.

7 The District Attorney's Office opposesthat, your Honor.

8 It 1s not appropriatein this particular case to close the
9

10

11

hearing. I believe !f one looks at the Gannett case, ft is
really looking at the preliminary hearingand the pre-tr1al
proceedings. Once we are into the voir dire, we have the

12 entire case in shape.andit all should be open to the press
13 and the public for their view; 1f not, I think we all stand
14 I 1n a position of being attackedby the public we are supposed
15 to serve. And I think we have a responsibility to make these

ROBERTYBARRA, JR.
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eventsopen, and this should not be an exceptiondue to prior
notoriety or unusualcircumstancesthat may exist in this

particular case. I would submit the matter.

as well. The court feels that the voir dire portion of the

trial, even though we haven't gotten to the point where we

are swearingwitnesses;nevertheless,it is a selectivepro­
cess leading up to a fair and impartial trial. And this
court feels the United StatesSupremeCourt simply doesn't

support the concept of closing that portion of a criminal

tr1al. And this court does not believe it has the authority
and does not tt would be proper to do so. So, that will re­

solve that. There 1s one other point that has beenbrought

Anything in response?

No, your Honor.

The court denies that motion,

THE COURT:

MR. WIENER:

THE COURT:

186
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Thank you, your Honor.
Thank you, your Honor.

Mr. Johnston,do you want

Yes, your Honor. At this

-8»

MR. WIENER:

MR. JOHNSTON:

THE COURT:

MR. JOHNSTON:

up, and that is tha fact that the spectatorsgoing into
tChe courtroomwill be screenedfor weapons,and that tg
being done at the requestof the court. And this court
does not feel that is an unreasonablerequest, This 1g
done by this court whenever this court has a first degree

the benefit of the record, I would note that all twelve
courts in Clark County convenesroutinely and on a daily
basiswith electronicsurveillance, It ls very effect1ve
for the benefit of counsel, the witness, and everyoneelse
who is involved.

Your Honor, if I could summarizeanotherdiscussionthate had in the absenceof the Reporter. e bad discussed
the fact that a plea of not guilty by reasonof insanity
enteredby the defendant. And your Honor's decisionwas
that psychiatric testimonyon that questioncould not be
put on by the District Attorney except in rebuttal of actual
testimonyput on in the Defenseeasebearingon the 1saue
of insanity.

to say anything about whether tht accuratelystatesthe
comments that were made in the iforal discussion?

point I would opposeany attempt to limit the District Attor­
ney's Offee to putting on psychiatristsonly in rebuttal.
It is our position that the plea of not guilty by reasono£
insanity and informing the jury of that plea has alreadyput
into issue the subject of lay people being able to testify
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30

AA00040



oing to give your Honor a final answerwithin a couple of
minutes as to whether or not we would withdraw that plea.
But 1f in faet we didn't, it is still nay understandingthat
our requestwould be that the District Attorney be limited
to putting psychiatric testimonyon in rebuttal.

just as appropriateas an expert can testify. And further,
I think regarding the not guilty by reasonof insanity plea,
there bas to be some clarification 1f the defendantis going
to standby it prior to voir dire in order that proper and

thoroughvoir dire can be conductedto seekwhateverpreju­
dice that a jury might have regardingpsychiatrists.

SUPPEOR001O

Response?

In regard to voir dire, we're

The court would restrict

S-

THE COURT:

THE COURT:

MR. WIENER:

the District Attorney from putting on that testimony in
fits direct case, The court relies upon StateversusLewis,
an insanity case in the State of Nevada back in the '20s,
and the case that I had the pleasureto try a long time ago,
the StateversusGallegos,whieh reinforced the standardon

that, which was in about 1967, I think about '67 or '68.
And I would rely upon that where the SupremeCourt went back
to the insanity area and reinforeed the Lewis decision. So,
have we settledeverythingwe need to settle? e would let
the jury have a cup of coffee becausethey have been sitting
there for about an hour. And we will be starting this matter
in about ten minutes., There is one other matter. The rule
of exclusionhas been invoked by both sides. Now, I have

no way of knowing who the witnessesare, and as a matter of

honesty, I am going to place the burden on you fellows to

keep out of the courtroomanyonewho you may detectas a
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witness. Can I rely on you to do that?

ton specifically on psychiatristsand I'm sorry I don't have
the specific casebecauseI didn't anticipatethat would be
a problem.

One item on excluding,

I am not aware of that.
There 1s a case in Washing-

Could I ask that you just

I would be glad to do that.

MR. JOHNSTON:

MR. WIENER:

MR. JOHNSTON:

MR. WIENER:

THE COURT:

reservea ruling and maybe Mr. Johnstoncould appriseme

of this case. It looks like there may be a proper authority,
and we would have no objection. But I will ask you to re­
serve a ruling on the exclusionof the experts.

though. It is my understandingthat the expertswho are
testifying, for example, a psychiatristor chemist, people
who are not directly involved in terms of the events,but
who are expertswho will testify are entitled to be in the
courtroom, such as fingerprint experts,blood analysis,
psychiatrists,they are entitled to sit in the courtroom.

There is another thing that we should try to settleand try
to handle, becauseI just went through a casewith numerous

delays,and an awful lot I felt were not justifiable. And
I would like to start the proceedingsat a regular time with
the jury so they can rely upon it. And I know that is going
to mean questioningyour witnessesprior to the time we get
down to the courthouse,and coming down here preparedto go.
If it is at ten o'clock, wve should be preparedto go in the
courtroomat ten o'clock, rather than at eleveno'clock or
twelve o'cloek. If you could meet with your witnessesfrom

eight to ten, or whatever tie, and get your preliminary work
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done so that we don't have thesedelays that are causedby
your failure to do the proper work.2

3 MR. WIENER: I notice you looking at
4 DefenseAttorney while you are saying that.
5 THE COURT: I'm just pointing this out
s to everyone. I am not pointing the finger at you or to
7 anybody, but I am pointing this out to everyone. I just
s went through a casewhere we would waste a half day in
9 thesemattersand it was really unnecessary, It wasn't

10 the fault of one side or the other, it was the fault of
11 both sides. And it was the failure of the proper comuni-
12 cation with the witnessesand the expertsor scientific
13 people on scientific evidenceon both sides. We had a motion
14 and we had agreedto exchangeinformation, and we didn't,
1s so we lost a half day and the jury sat aroundwondering
186 what was the matter. And there were many times where ve
17 had delays so both sides could etwith witnessesjust be-
18 fore we would go into court. It would be better to get up
19 earl1erand start sooner. And I will do the best that I
20 can to move things along as fast as we can. We got an aw-
21 ful lot of criticism on that other case,and I just don't
22 appreciatethat, becauseI am there and availableand I
23 think we all ought to be. If we have nothing further, we
24 will tale a short recesswhile we get the jury together.
25 (Whereupon,court recessedin the above matter
2s at 1l:12 a..)
27

28

29

30

(Court reconvenedin the above matter at ll:26 a.m.
IN CHAMBERS.)
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and your counsel'srequest, it is ordered that the Mot1on
to Withdraw is granted.

(IN OPEN COURT, IN THE PRESENCE OF THE VENIRE.)

Time: ll:30 a..

reflect the Motion for a Change of Venue and Notice of two

days from now, which would be Wednesdaymorning. e have
noticed it up to a future date.

opposition to that, Mr. Ybarra? I have to ask you, Mr.
Ybarra, becausethat is your decisionand it was your plea
of not guilty by reasonof insanity?

THE DEFENDANT: Yes.

The defendanthas a motion

At th1s time, your Honor,

All right. Do you have any

By your request,Mr. Ybarra,

Your Honor, may the record

All right. Let's begin.
Thank you.

Thank you.

Good morning, ladies and

THE COURT:

THE COURT:

MR. VIENER:

THE COURT:

MR. WIENER:

MR. JOHNSTON:

THE COURT:

THE COURT:

to make in chambers.

MR. McGUIRE:

I would file a Notice of Motion for Change of Venue and an
Aff1davit in Support of Change of Venue signed by the defen­
cant. And we will also move at this time, your Honor, to
withdraw our plea of not guilty by reasonof insanity.

gentlemen,and I apologize to you for the delay that we

have alreadyhad in this case this morning, but it was

necessarythat certain things be taken care of before we

came into the courtroom. Bat, anyway, we are now ready to
go forward in the case of the State of Nevada, plaint1ff,
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The State is prepared,

The Defense is ready, your

A1i right. Ladies and

-13-

THE COURT:

MR.. JOHNSTON:

your Honor.

MR. McGUIRE:

Honor,

versusRobert Ybarra, who s presentin court. This 1s
casenumber 1511. I will ask f counsel for each side ta
ready to go forward this morning?

gentlemen,this < criminal case involving severalcharges.
It"as a case that e anticipatemay take to weeks and per­
haps even to and a half weeks of time. I tell you that
to begin with so that you can take that into consideration
as it may relate to your own affairs, The defendantis here
representedby his attorney, who I would like to introduce
first of all. e have Martin Wiener, who is representing
the defendant. Would you pleasestand,Mr. Wiener. And
we have SteveMcGuire also representingthe defendantand
would you stand,Mr McGuire. The State is representedby
the District Attorney, Robert Johnston, Pleasestand,Mr.
Johnston. And the Deputy Distriet Attorney, Gary Fairman.
Would you pleasestand, Mr. Fairman. Now, many of you are
experiencedjurors and what I'm going to say probably 1s

somethingthat you have heardbefore and it probablywon't
hurt to hear it again, anyway. I want to point out to you
that a trial is essentiallya very simple matter. We are
here for the purposeof determining the truth, and that is
the sole, simple function of any trial. And it is the func­
t1on of the jury in a criminal trial to deterwine the facts
of the case. It is the responsibilityof the court in a
criminal trial to handle the law part of the 'case. And we

it
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sworn in now in this case,and I will just summarizefor
you what the chargesare in the case that will be helpful

pective furores to pleasestand togetherand the Clerk will
swear you as prospectivejurors in this case,

(Whereupon, the Clerk swears the prospective
Jurors.)

each have our own area of expertiseand responsibility 1n
a criminal case• And I am going to ask the Clerk of the
Court to go through the list of prospectivejurors and I
would ask you to pleaseansweraloud if your name is called
so we can determinewho is here,

(hereupon,the Clerk called the roll of the
venire.)

SUPPEOR0015
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Miss Clerk, is everyone

Yes, your Honor.

I would ask all the pros-

Al1 right. You are all

-l4-

THE COURT:

THE COURT:

accountedfor?
THE CLERK:

THE COURT:

..

for you as you are called forwazd as jurors to know what
the chargesin this particular caseare. There are four
charges,and the first charge is the chargeof a felony
murder. And the charge is that the defendant,on or about
the 29th day of September,1979, approximatelythreemiles
north of U.8, Highway 50, on 30-Mile Road, in the County of
White Pine, State of Nevada,wilfully, unlawfully, and with
malice aforethought,deliberation,and premeditation,kill
and murder Nancy Griffith, a huanbeing, by means of bur­
ing her and thereby inflicting injuries upon her fro which
she died, and which is a violation of the statutesof the
Stateof Nevada. That is the allegationand«charge. And I
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would point out to you that the defendanthas duly, regularly,
and lawfully entereda plea of ot guilty to that charge.
So, the partiesare at issue on that charge. The second
Count is a count of kidnapping in the first degree. And
in this Count, it alleges that the defendant,Robert Ybarra,
did, on or about the 29th day of September,1979, at ap­
proximately three miles north of U.S. Highway 50, on the
30-M1le Road, in the County of White Pine, Stateof Nevada,
willfully and unlawfully lead, entice, and carry away and
detain the personof Nancy Griff1th, a minor child, who was
then and there of the age of sixteenyears,with the intent
to perpetrateupon the personof that minor a sexualas­
ault; said defendant,during the commissionof the acts,
and the subsequentdetentionand confinement, inflicting
substantialbodily har upon the said Nancy Griffith, to­
wit: extensiveburns and bruisesupon the body of said
Nancy Griffith, again a violation of the statutes. And

again, I would point out the defendant'splea is not guilty
to that chargeand the issue is joined on that charge.
Count Three is a chargeof batterywith intent to commit
sexualassault. This chargealleges that on the 29th day
of September,1979, at approximatelythree miles north of
U.S. Highway 50, on the 30-M1le Road, in the County of White
Pine, Stateof Nevada, that the defendantwillfully and un­
lawfully used force and violence upon the personof Nancy
Griffith with the intent then and there to coemit a sexual
assaultupon the said Nancy Griffith, resulting in substan­
tial bodily bar to Nancy Griffith, to-wit: bruises,bleed-
1ng, and brain contusion. Again, in violation of the Laws
of this State. And again, the defendanthas entereda plea

-15-
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of not guilty to that charge. Count Pour of the Informa­
tion allegessexualassault,a felony. It alleges that
the defendantdid, on or about the 29th day of September,
1979, at approximatelythree miles north of U.S. Highway
50, on the 30-M11e Road, County of hite Pine, Stateof
Nevada,willfully and unlawfully subjectNancy Griffith
to sexualpenetration,known as sexual intercoursein its
ordinary meaning, by forcing his penis into the vagina of
said Nancy Griffith, againsther will, through the use and
threat of the use of force, resulting in substantialbod1ly
harm to Nancy Griffth, to-wit: bruises,bleeding,and
a brain contusion; again, a violation of the statutes.
And again, I would point out that the defendanthas offered
and entereda plea of not guilty to that charge. So, the
partiesare at issue on those four charges. I would point
out to you, preliminarily, that the chargesare brought on
wtat is called an Information. And an Information is notch­

lng more than a charging document. From an Information,
nothing should be construedwhatsoeverin favor of or against
anyone. It is just simply a charging documenton the part
of the State. And the respondentdocument in this case 1s

the defendant'splea of not guilty, and that'swhere we

stand. Now, there are some basic things that I should talk
to you about preliminarily, before we go forward with the
selectiveprocess. You should know, 1f you don't already
know, that under our systemof jurisprudence,that we pre­
sume every defendantinnocent, and that that presumptionof
innocenceis a cloak that abideswith hi until it is over­
come by competentevidence that proves his guilt beyond a

reasonabledoubt. That is the basic presumptionthat we

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30
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and back up. We're going a little too fast. Let's go back
to the first juror that we called and begin again.

(Whereupon, the Clerk continues to fill the jury
box.)

to go forward. We have twelve prospectivejurors in the
box, all of whom have been sworn and all of whom are Lad1es,
Ladies, I a going to ask you a seriesof generalquestions
that will help as to determinewhether or not you will be

make in the judicial system for every defendant. We try
our casesfn the courtroomand pot in the media, not n
the rumor aresor anywhereelse, Our casesare tr1ed here
by people who are brought forth and placed under oath and
testify openly and we hope honestlyand fairly in the open
courtroo. That is our standardas well. I am going now
to ask the Clerk of the Court to go forward and call twelve
Jurors forward and begin filling the box and we will begin
the selectiveprocess. We will start at the top row in the
back, which will be seatnumber one, and we will go one
through six in the back and then we will come down to seat
seven,which will be on the right side on the bottom. And
we will do this very slowly and we will wait for everyone
to get into his seatbefore we go forward. So, let's begin
by calling forward our jurors.

(Whereupon, the Clerk f11ls the jury box.)
MR. WIENER: Excuse me, your Honor, I

seem to have lost count here. Also, could I just, for my
record, revie the names of the jurors?

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
I

'I
I,

19 [
,I
Ir

20 ii
II
I,

21

Ii
22

23

24

25

26

27

28

29

THE COURT:

THE COURT:

We will stop at this point

All right. We are ready

j able to sit as a juror in this case.
30

£'
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2

3

4

6

out to you one thing that is very important preliminarily,
and that is, I'm going to be asking you questionssuch as
whetheror not you have formed or expressedany opinions.
And I want to caution you aheadof time that I'm not inter­
ested in knowing what anyone'sopinion is. It is sufficient

e for that particularquestion that you simply respondthat you

7 have formed such an opinion, 1f that be the case. So, I
8

9

want to alert you that we do not want anyone to blurt out
his or her opinion whatsoeverfor one side or the other 1n

1o this case. That ultimate issue there is for the jury to

11 determineafter all the evidencehas been heard. So, if you

12 will keep that in mind. The first question I am going to

13 ask you and if it applies to you and you feel that it has

14 some application to you, pleaseraise your hand so I can

1s inquire further. Thefirst question I am going to ask you

1s is whether or not you will al{aw the pnmrt to instructyou
17 in the law of the caseas the court is required to do?

18 And the reasonI'm asking this broad generalquestion is
19 sometimeswe find jurors today who are unwilling to ac-
20 capt instructions from the court, They either have made

21 their mind up as to what the law is or what it ought to

22 be, and they are going to apply their own law regardless
z3 of whatever I night tell them the law is; they are unwill-
24 ing to accept the law of the Stateof Nevada. Now, if
25 anyonehas those fixed ideasabout the law, now is the time

26 to tell e, becauseyou are required,as jurors, if selected,
27 to follow y legal instructions. Does anyone have that kind

28 of strong idea? All right. No one does. Ail right, Let's
29 move forward to this case. There may have been a ·press
30 coverageof this case. There may have been television

-18-
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2

3

4
i

¡

6

6

7 !

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30

coverageof this case. There may have been radio coverage
of this case, there may have beenall three, and I am not
certain. But in any case, I will ask you jf gny of you
ave read anygruntsmnrmíng tchis se, to begin with?
And if you have, pleaseraise your hand. All right. Every
juror has read somethingabout this case. Have any of you
seenany televisionaccountsof this case? All right,
Nearly every juror has seen televisionaccounts. Have any
of you heard radio accountsof this case? No one has, Un­
der our standards,simply the fact you have read or heard
something about this on the rad1o or television does not,
in and of itself, preclude you from servingas a juror. I
would like to make a preliminary observationthat radio,
television, and the newspapermedia very often have errone­
ous accounts_ofthe cases;not always erroneousin the sense
they are reportedwrong, but they report things piecemeal,
And that is not at all what we have in the courtroom. We

are going to have the entire picture presentedin the court­
room, which 1s quite a different thing than what you get in
one column in the newspaper. So, I draw that to your atten­
tion. I point out again to you that we try casesnot based
upon rumor, or hearsay,or speculation,or what we have read
in the newspaper,but basedon what we see here on the wit­
ness standby witnessesunder oath. I draw those things to
your 1mediateattention. Now, I am going to get right to
this questionof the amount of media coveragethat you have
seenof this case. I_will ask all of you if any of youg£
th{s point, imply on the basis of the television coverage,
or imply on the basis of newspapercoverage,have formed or
expressedan opinion as to the guilt or innocenceof this
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No, your Honor,

Mr. Johnston?

If wve could just establish

And Defensewill stipulate

Thank you. We would stipu-

Gentlemen,you have both

Yes, your Honor.

Thank you very much. We

MR. WIENER:

THE COURT:

MR. JOHNSTON:

THE COURT:

MR. WVIENER:

THE COURT:

those who have fixed opinions, I would have no objection,
THE COURT: All right. Maybe I didn't

make that clear to you. Firmed, fixed opinions is what Iz

have in mind. Have you those firmed, fixed opinions, with­
out telling me what they are? Both people indicate they
have,

defendantwithout pqpe? Ia there anyone in that position?
There are two prospectivejurors that have formed or ex­
pressedthat opinion without more. All right. But the rest
of you have not.
opiníog.es@ultof the telitetd newspapercouue­
tary, Now, gentlemen,do you want me to go further wth
theseto prospectivefurors?

MR. JOHNSTON:

late, your Honor.

THE COURT:

as ve11?

been sworn, Have you been able to hear what we have been

talking about?

(Whereupon, the furors answer in the affirmative.)

appreciateyour candor and your time. You are excused.

Now, since we are just preliminarily going along, 1et's f11l
those two seatsup

(Whereupon, the Clerk filled the jury box.)

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 I

i'

17

18

19

20
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26

27

28

29
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A11 right. Do either ofTHE COURT:

you have any problem with me instructing you in the Law

should you sit as a juror? If you do, raise your hand.
Have you read about this caseor seen televisionaccounts
of this case? You both indicate that you have. Again, I
would ask that same question. Have you, as a result of the
televisionaccountsor the newspaperaccounts,have you form­
ed a fixed opinion as to how you feel this case should come
out simply on that basis? You have, Mr. Harvey'?

8
I

o l'

p
5 I

:16

7

2

3

4

Mr. Harvey. Ihank you very much, Mr. Harvey. The Clerk
will spin the wheel and fill the seat.

(Whereupon, the Clerk fills the jury seat.)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

MR. HARVEY:

THE COURT:

ion?

MR. HARVEY:

THE COURT:

MR.. JOHNSTON:

and thank Mr. Harvey.
THE COURT:

MR. WIENER:

THE COURT:

THE COURT:

Yes,

You have a firm fixed opin-

Yes.

All right. Gentleren?
The Statewould stipulate

Counsel7

No objection, your Honor.

All right. We will excuse

Mr. Bell, have you beenable
24 to hear what we have been saying?

to you that I have asked the other people. Would you allow
me to instruct you in the law if you sit as a juror in this
case?

25

26

27

28

29

30

MR. BELL:

THE COURT:

MR. BELL:

Yeah.

Mr. Bell, the same questions

Yes.
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THE COURT: Have you read the newspaper
accountsand seen television of this case? You indicate
that you have, Simply as a result of that, have you formed
or expresseda fixed opinion in this case?

very much. I am going forward, then, into soeadditional
areas that have application to this case. I would like all
the jurors if they would, to look, and I think we will pro­
bably have to pull the board out, look at as very iengthy
l1st of witnessesthat are involved in the case. Can we

get that pulled out so the jurors can see it? Can you all
see that 1list of witnesses? If anyonecan't, please1et
us know, Take a minute and examineall of thosenaesthat
are on there, Maybe we should read the aloud for thosewto
cannot see them in the courtroom.JohannaCordova, Edward D,

Hofheins, Ira McConley, Donald Danner,Richard A. Sander,
Bernie Romero, Richard Berger, SteveNevin, JannGlenn,
Ange1a Griffith, Marjorie Hecker, EvangelineSchafer,Rodney

Smoger,Hartin Sorenson,Donald Wicker, MD., Elizabeth
Bianchi, Donna Roye, Clyde Drake, Robert Sapson,Virgil ii­
lams, StephanieOrphan, Harry Collins, Dean Saderup,Orva

Thomas, Dorothy McConley, PattyBrown, Margie DeLeon, Carson

Glenn, Lora M. Calderwood,Willard Harbeeht,Pat McClure,
Debra ailensen,SharonOttre, Earl Julian, Boyd Carson,
Lynn B. Gero, M.D., John N. Chappel,M.D., CharlesP. Kuhn,

M.D., Dave Atkinson. And the allegedvictim's name is on

the board, Nancy Griffith, and of course, the defendant's
name 1s also on the board. Now everyonehas heard the names

SUPPEOR0023
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Let's start in the back row. There is going to be alot,y

all if any of you peopleare acquaintedth or related to
anyof the names that are listed on that board. All right,2

3

4

5

it looks 1ike. Mr. Bel1?

MR. BELL: 1 know all of the Law en-
e forcemntpeopleand I work with ElizabethBianchi.
7

s BY THE COURT;

9 Q, Are those close personalfriends of yours,
10 Mr. Bell, that come to your hoeand you into their's?
11 A. No.

12 Q. But you are acquaintedwith all of them?

13 A. Yes.

14 Q. And some of those you have indicatedare
1s law enforcementpeople?
16 A, Yes.

17 Q. Have you some relationshipwith law enforce-
18 ment yourself?
19 A. No.

20 Q. So, none of them are relativesof yours and
21 they are just simply acquaintances?
22 A. Justacquaintances,
23 Q. All right. Soeof thoseare local people,
24 isn't that true?
25 A. Yes.
26 Q. Will you treat the testimonyof the local
27 people that you know the same as the testimonyof anyone
z8 else who would appearand testify?
29 A, fes, sir
30 Q. 'Thank you., Someoneelsehas indicated, I
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think, that they are acquaintedwwith thesepeople. In the
back row, it is Mrs. Windous, 1s 1t7

BY THE COURT?

Q. Are you related, first of all, to any of
thosepeople?

M, No.

0. Are you acquaintedwith any of them?
A. Yes, I am.

Q. Have you discussedthis casewith any of
t:hose people?

2

3

4

5

6

7

8

9

10

11

12

13

MRS• WINDOUS:

A. No, I have not.

Yes, sir.

14 Q. Mrs. Windous, the kind of acquaintanceship
1s that you have, 1s that a personal in-home visiting type of
16 acquaintanceship,or you just know them?
17

I

18

19

20

A. Dr. Wicker visits my home.

Q. And you visit fro home to home?

A. Yes.

Q. If Dr. Wicker testifies in this case,would
21 you treat his testimony the sameas any other witness who

22 testifies in the case?
23 A. Yes, I would.
24 Q. Is there anyone else there that has that ac-
25 qua1ntancewith you?

Mrs, Stubbs, aaong thosepeople, are any

28

27

28

29

30

A. No.

THE COURT:

• to Mrs. Stubbs.R
of thosepeople your relatives?

MRS. STUBBS:

All right. Let's move on

No.
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2

3

4

6

(
8

9

10

11

BY THE COURT?

Q Are there sone close personalfriends?
A. No, I just know several.
Q. You are acquaintedwith severalof them,

Could they be the law enforcementpeople?
A, No. Dr. Wicker and JohannaCordova, I be­

leve I taught her in school.

Q. Have you discussedthis casewith any of
thosepeoplenamed?

A. No, I haven't.

Q. Thank you very much. We will pass it on

12 down. Who else is of familiarity there?

13

14 people there.
15

16 BY THE COURT:

I know severalof the

17 Q, Mrs. Muir, you kn severalpeoplewho are

18 on there?

19

20

21

A, Yes,

Q. Are you related to any of thosepeople?

A, No.

22 Q. Are any of them home and hoevisitors or

23 close friends
24 A, Yes, one, Martin Sorenson.

25 Q. Have you discussedthis casewith Martin

26 Sorenson?

27

28

A. No.

Q. Have you discussedthe casewith anyone

29 hosenae is on the board?

30 A. No.

-25-
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

18

17

18

19

20

21

Q. Would you treat the testimonyof Martin
Sorensonthe sameway as you would any other wwitness that
test11es?

A. Yes.

Q. Thank you very much, Let pass it on and

maybe we can start down at this other end at this time,
e'11start with Mrs. D1Sana

BY THE COURT;

Q Are you acquaintedwith anyone on that
board?

A. Yes, Dr. Wicker, and I know three or four
other names there,

Q. You are acquaintedwith the doctor and you
know some of the others?

A. Yes.

Q. Is the doctor a close personalfriend?
A we11, just as a doetor.

Q. He Ls your physician?
A Yes.

Q. Would you treat his testimony the 8ara
22 any other witness who testifies tr th1s case?
23 A, Yes.

24 Q. You vi11?
25 A. fes.
2e Q. There are no relationshipsbetweenyourself
27 and any of thosepeople?
28 A. No.

29 Q, And have you discussedthis casewwith any of
30 those people?
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else wwould like to tell us about this, Mr, Ferrar1?

BY THE COURT;

Q. Are any of the close personalfr1ends?
A. to.
Q. Are there any fatly meberson there?
A. No.

Q. Have you discussedthis casewith any of
thosepeople?

A, No.

Q. Ail right. Thank you very much. Mrs. Bowler?

2

3

4

s

6

7

8

9

10

11

12

13

14

15

18

17

A. No, I haven't.
THE COURT:

MRS. FERRARI2

acquaintances,

MRS. BOWLER:

We'1l move on to who ever

Yes, sir, some of the ere

fes,

Q, A1l right. Who have you discussedthe case

18 BY THE COORT

19 Q. Do you see any fatly membersof your family
20 on there?

21 A. No.

22 Q, Any close personalfriends of yours?
23 A. Io.
24 Q. Have you discussedthis easewith any of
2s those peoplewhose namesare listed on the board?

26 A, Yes.

27

z witch?

29 A. Angela Griffith.
30 Q You have discussedthis caseand the facts

-27-
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2

3

4

that relates to the casewith her?
A. No. She was just at work one night and said

that she would be on this case.

Q. So, you have no knowledgeabout the facts of
s the case, just an incidental comment?

6

7

8

9

A. Yes.

Q. And that's your only knowledge?
A. Yes.

Q. WV1ll you pass it on, it appearsthat none of
10 them are related to you.
11

12 BY THE COURT:

13 Q. Mrs, Nichols', are any of those people rela-
14 tives of yours?
1E

16

17

18

19

20

21

22

23

24

25

A. No.

Q. Close friends?
A. No

Q. Acquaintances?
A, Dr. Wicker is my doctor and I know Mrs,

Bianchi, and a few of the Law enforcementpeople.
Q. WWill you treat their testimony the saeas

any other witness that testifies in this case?
A. Yes.

Q. You would treat everyoneequally and fairly?
A Yes.

on to Mrs. Coburn. Mrs. Coburn, are any of thosepeople

Q. Have you talked to any of thosepeopleat
all about this case?

All right. Let's pass this

ROBERTYBARRA, JR.
RCV'D 11DEC0O EH-20671
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A. No.

THE COURT:

28

27

28

29

30
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2

3

relativesof yours?

MRS. coURN:
'

No.

4 BY THE COURT

s Q. Any of them closepersonalfriends?
6 A, No, I just know some of them.
7 Q. Those that you do laow, will you treat them
s the saneas anyone else that might testify 1n this case?
9 A. Yes.

10 Q. Have you talked to any of thosepeopleat
11 al1 about this case?
12 A. No.

13 Q. And nono of them are relativesof yours?
14 A. No.

THE COURT:

to you?

el

Q. Mrs. Smith, are any of thosepeople related

BY THE COORT

A. No.

Q. Any of the close fr1ends?
A, A feww, not close friends, just acquaintances.
Q. 11 you treat their testimony the same as

anyoneelse?
A. Yes.

Q. Have you talked to anybody there at all about

anything concerningthis case?

A, No.

Q. So, there has beenno conversationof any

24

25

28

27

28

29

30

16 chance to tell us.
17

18

19

20

21

22

23

16
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anyoneclosely related,or a goad friend, pf the llg@d--
victim, Nancy Griffith, or Rober;Tpar? I have been

talking in terms of witnesses,but I an talking about the
whole board, Is there anyone in that position that we may

have missed? fes, Mrs. Coburn.

kind?

A. Ro.

Q. All right. Thank you very much. You can

pass the microphoneback. We have gone through that group

2

3

4

6

6

7

8

9

10

11

THE COURT:

MRS• COBURN:

I should ask anyone,was

Yes, she used to stay at

BY THE COURT:

Q. So, five years ago, you ereclosely ace

quaintedwith her?

A. Yes.

Q. But you haven'tbeen for five years?
A. Right.

Q. Would you be able to treat that matter in­

dependentlyand would that have any bearingon your ability
to sit hereas a juror, the fact that she was in your home

five yearsago?

A. I don't know. I wuld try not to make any

26

27

28

18

19

20

21

22

23

24

25

12 my house. She was a friend of y daughterand she used

13 to stay overnight at our housewhen she was younger, But

14 we moved out to the Gap and she did't staywith us within

16 the last five years,but she used to stay overnight sore-

1s times when she was in grade school,

17

29 difference,but I have a daughterthe sameage
30 Q. All right. Could you set that relationship
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2

3

4

asideand just listen to the evidence that we hear from

the witness stand here and try this casebasedonly on what

you hear here in the courtroom?

A. I will try to.
Q. All right, thank you very mmuch.

8 THÉ COURT: Have any of you servedas
7 jurors before? Any experiencedjurors here in the group?
e Mr. Amadeo has, When and where, Mr. Amadeo?

BY THE COURT:

Q. A civil or criminal case,do you remember?

A, It was criminal.

Q. It was criminal?
A, Yes, sir.
Q. D1d the jury reacha verdict in that case?

A. Yes.

0. 1Is there anything in your experienceabout

9

10

11

12

13

14

16

18

17

18

MR. AMADEO:, ,woo In 1963.

19 sitting at that time that makes it impossible for you to
2o sit now; anything to do with your ability to sit in this
21 case?

22 A. Well, not really, but I have got to have a

23 shot every morning.
24

26

26

Q. You have a medical problet
A. Yes.

Q. All right. We are going to get to those kind
27 of problems in just a minute, Mr. Amadeo. If you will just
28 be patient and stay with me for just a minute and we will
29 get there. Who else has jury experience? Mr. Bell?
30 .MR. BELL::-. Yes.

-31-
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but it was here in White Pine County.

BY THE COURT;

Q. Wes it a criminal or civ1?
A. Civil.
Q. Is thereanything in the natureof having

2

3

4

5

8

7

8

THE COURT:

MR. BELL:

When and were?
I don't recall the year,

9 servedonce before·that makes it dfeult or impossible
10 for you to servenow?

11

12

A. No.

Q. All right. Are there other experienced
13 jurors that we have? Mrs. D1Sanz4. Would you pass the
14 microphone to Mrs. DLSanza.

16

111

17

RS. DISANZA:

in Febr~of thia ·;;ar.
I was on the jury panel

18 BY THE COURT:

19

20

Q. D1d you sit in the case in February?
A. No, I did't sit in the case,becauseI

21 was disuissed,

Q. Have you in the p4st in other years sat on

A. No, I haven't.
Q. Thank you very much,

22

23 a fury?
24

25

26 THE COURT: Ia there anyoneelse who

27 have had jury experience,anyoneelse in the front row?
28 All right. No one has. We have attorneyshere that have
29 a private practice, aas well as publie work. So, I have to
30 ask you whetheror not any of you have hired, tn the psst

-32-
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A. No.

Q. All right, thank you very much.

attorney-clientrelationships?
A PROSPECTIVEJUROR: I went to the District

BY THE COURT:

Q. All right. Will you take the microphone.
You have consultedthe District Attorney at one time?

A, Yes.

Anyone else who have bad

The Attorneys in this caseQ. As a result

THE COURT:

or at the present time, or employed, any of the attorneys
involved in this case? Is there an attorney-clientrelation­
ship betweenanybody in the box and any of the attorneys,
or has there been in the past? Have you hired any of these
counsel?

A PROSPECTIVEJUROR: I have'thired one, but
I went to the District Attorney at one time.

are simply advocates,and they are not pert1esto the case;
eachhas a side to represent. S1mply becauseyou consulted
the D1strict Attorney, would you treat him any differently
than you would any of the other counsel involved in this
case?

2

3

4

6

8

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24 Attorney here last summer and talked to him.

2s

2s BY THE COURT:

27

28

29

30

Q. Last summer?

A. fe.
Q. Now, having gone and talked to him, would

you treat him the same as you would all the other attorneys
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in the case?

A. Yes.

Q. Ali right, thank you very much.

2

3

4

6

8

Muir?

THE COURT:

MRS, MUIR:

1s there anyoneelse? Mrs.

I just called up the Dis-
» triet Attorney and talked to hi about a natterabout a year
e ago.

9

10

11

12

13

BY THE COURT

Q. You consultedhis about a year ago?
A. Yes.

Q. Is that natter taken care of now?

SUPPEOR0035

Excuseme, your Honor.

es,Mr. Johnston.

Regardingthe attorneys,

ROBERTYBARRA, JR.
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MR. JOHNSTON:

THE COURT:

MR. JOHNSTON:

A, o.
Q. You would treat theall equallyt
A, Yes.

Q. Each counsel 1s eatitled to that, and I ap-
preciate the fact that you would.

A fes.

three of us residewithin the eounity. Perhapswe could
ask the court in relation to their contactwith them, ask
the if they are friends, personalfr1ends of any of the

attorneysand would clear that,

18
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14 A, Yes.

1s Q, And simply becauseyou consultedwith bi
e for some advice or somethinga year ago, would that have
n7 anything to do with you treating theall fairly and equally7
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THE COURT: All right, that's a good
questionand I will be glad to ask 1t. Are any of you
close personalfriends with the attornenp{pygiyed in this
Sae? Yes, we have one personwho is. Mrs. Windous?

RS.vousr 1do'teknow whether you
would considerit personal,but the D1strict Attorney has
come into nay hoe through a program for my daughter,but
that's it.

2

3

4

8 '

8

7

8

9 THE COURT: Well, the sanestandardLs
10 even though he has visited your home, can you treat he and
11 the other attorneysall equally and rememberthey are simply
12 advocatesand are not parties to this case?

SUPPEOR0036
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Yes.

A11 right. Thank you. Is

-35-

MRS. WVINDOUS:•.
THE COURT:

there anyoneelse with the friendshipaspectwith the attor-
neys? There 1sió one. Are any 9f yu {nyg]vd in law en-
forcementnr mhorn nf mmr fart]y ipylved in Law enforce­et? Does that occur in anyone'sfamily here in the twelve
that we have? Mrs. Bowler raisesher hand.

My son 1s an ex-policeman,

BY THE COURT;

Q. He 1s a forer police officer?
A Yes, and I have a relative in the F.B.I.
Q. A relative in the F.B.I.?
A. Yes.

Q. Some of the witnesseshere obviously are go-
1ng to be police officers. Can you treat the testimonyof
the police the same as anyone else?

A. Yfes.
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Q. Thank you very much.

16 ,

the personalproblems. Mr. Amadeo has indicatedhe has
medicalappointments,is that right, Mr· Amadeo?

@._AMADEO; No. I asdiabetic «ad 1

have to take shots every morning,

they have people in law enforceent? No one has. Has any­
one on the panel had a member of their fan!1r h hgg hg4p
a vie¢j of a seriousgrime? Has that occurred in someone's
family? Mrs. Bowler, it has occurred in your family.

SUPPEOR0037
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Did someoneelse indicate

Let'e talk a minute about

My sisterwas murderedby

-·36-

THE COURT:

THE COURT:

(MRS.BOLER±
her husband;

BY THE COURT:

Q. All right. That's the vie of a serious
crime in your family, Can you et aside that watter en­

tirely, this is a murder case,can you set that matter aside
entirely and not let that matter invade your thinking in thie
case in any way?

A, I think so.

Q. All right, thank you very much.

BY THE COURT:

Q. Can you take that treatmentand still serve
as a juror?

A. I guess I can.

Q. All right. It doesn'tincapacitateyou too
much in order to be here every day?

A Fo,
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Q. Al1 right. Thank you very much.

per»anal,gn4 { mgn by this, any sgr{ma narams1mrnh1am?

We_recognizethat everyoneLs inconvepignradhara mni nary­
p4»pg]d ratherhg gnmahargin everyonehas something
else they would ratherdo, but this is a civie responstbt­
lity for everyoneand we would hoe that everyonewho can
will perforuat that responsibility, Now, do you have the
seriouskind of personalproblea that wakes it imposstble
for you to be with us for the next two and a half weeks or
two weeks? Ms. D1Sana,you have such a problem? Just as

secondand we will get the microphone to you,

HRS.D1SANZA:' Ia an aschmetieand I do
have to take a breathingpill.

BY THE COURT

Q. Mrs. DSana,if you take the medicine, can
you staywith us? Two and a half weeks 1s a long time.

A. 1 will stay with you and I will take the pi11.
Q. You will take your pi1ls?
A. Yes.

Q, There isn't a chancethat you will have an
attackhere, is there?

MA, No, I don't think so. If I do, I am sure I
can get an excuse from the doctor,

Q. All right. Well, can you stay here and you
will be able to listen and hear?

A. Oh, yes, I am fine.
Q. Your healthwould permit 1t?
A. Yes.
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jection to Mrs, Stubbs being excused.

Thursdays in the afternoon,an adult class,and that runs
through May 8th.

Your Honor, I have no ob-

Counsel?

That's fine, your Honor,

MR. WIENER:

THE COURT:

MR. JOHNSTON:

Q. Thank you very much, Mrs. D1Sana. Is there
anyoneelse,now, who has that kind of a proble. e don't
want to take anyone if they are the sole personwho runs
a businessor if they have little children and they have no

babysitter,anything that is drastic, and I do mean drastic,
then, we will excuseyou for those reasons. Is there any-­
one in that categorywho has somethingdrastic, some real
proble? Mrs, Stubbs,do you have something

I do teachTuesdaysand

BY THE COURT:

Q. And is there anyone that might replaceyou
in that category,or are you the only teacherfor that
program?

A, lo, there are two of us at the presenttime,
but it's a heavy load. So, substitutesare hard to find,
and I don't kno,
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' she may be excused,

they are going to give you a break there and excuseyou,
Thank you very much, The Clerk will spin the wheel and
fill Mrs. Stubbs' seat.

(Whereupon, the Clerk fills the jury seat.)

A11 right, Mrs. Stubbs,

Mrs. Novich, have you been

ROBERTYBARRA, JR.
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THE COURT:

THE COURT:
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The Statewould stipulate.
That's fine, your Honor,

Thank you, Mrs. Novi.ch,

MR. JOHNSTON:

MR. WIENER:

THE COURT:

able to hear everythingwe have been talking about here?

Yes, sir.

BY THE COURT;

Q. Mrs, Novich, do you have any problems with
me instructing you in the 1aw?

A, Ko.

Q. Are you looking at the long list of witnesses
and are any of thosepeople related to you or close personal
friends?

A. No, just acquaintances.
Q. Just acquaintances?
A. Yes, sir.
Q. Could you treat their testimony the same as

anyoneelse?
A. Yes.

Q. Have you read about this caseor seen telee
vis1on coverage?

A, Yes.

Q. Simply as a result of having seen that kind
of coverageor read about it, have you formed or expressed
a fixed opinion about this case?

A. Yes, I have.

Q. You have a firmed, fixed opinion?
A. Yes, I do.

Q. All right, thank you very much.

we will excuseyou. The Clerk will try again.
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2

3

4

6

(Whereupon, the Clerk fills the jury seat.)

Y THE COURT

• _!re._Arterburn,)haveyou beeable to hear
what asgoing on?

6 A, Yes, I have.

7 Q. Mrs. Arterburn, startingback with the ques-
s tion about the law, are you willing to let the court in-
9 struct you in the law that applies to this case?

10 A, Yes, sir, I am.

11 Q. Have you read about this caseor seen the
12 television coverageof it?
13 A. Yes, I have.

14 Q. All right. Having seen that, have you formed

15 or expressedany opinion in this casewhatsoever?
16

17
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A. No, I haven'.
Q. You have not?

A, No, sir.
Q. Ail right. Looking at the long, lengthy 11st

of witnesseswhose namesare on the board, are any of those

peopleembersof your family?
A Virgil Williams is a cousin to my son-in-Law

Q. Well, that'sa very distant relationship
A. But I am not too well acquaintedwith him.

Q. But you are what?

A. I am not very well acquaintedwith him,

Q. All right. That's a very distant relation­
ship. Would you treat his testimony the same as anyone
else who might testify in this case?

A, Yes, I would.
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There is a baby in the

-l-

THE COURT:

audience, Is there someonewho needs to be excusedbee

causeof a child? I think counselwould stipulate, I ama

Q. Have you ever servedas a juror before?

A. No, sir
Q. Have you employed the attorneysin this

case in the pastas your counsel,any of them?

A, lo, I haven't,but I've talked to them.

i· es,

Q. Are there any close personalfriends of yours
oo there?

A, Boyd Carson-- I guess that'saboutall
Q. All right. If Boyd Carsontestifiesas an

officer, could you treat his testimony the sameas anyone
else?

A. Yes, I would.

Q. Have any of thosepeoplediscussedthis case
with you?

A, No, they haven't,
Q, Were you acquaintedwith Nancy Griffith or

Mr. Ybarra?

A. No, I'm not.

Q. Very good, Is any member of your family in
volved in law enforcementwork?

A, My so was on the Grand Jury,
Q. On the Grand Jury?
A. Yes.

Q. Any other relationshipsbesidesthat?
A. Be is not now.

Q. Has that been soe tine ago?
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a couple of months old, as I remember. And having a couple
of children in our home, we would excuseMrs. Heinbaugh.

2

3

4

6

sure,

MR. JOHNSTON:

MR. WIENER:

I think the child ts only

I wouldn't look forward to
e Putting that through a to week's trial if I could avoid
7 it. We would stipulate to her being excused,
8 THE COURT: All right. ewill excuse
o you, Thank you very much. If thereare any other people

10 with babies in the courtroomhere, maybe they could stand
1 right no, Io there anyoneelsewho has that problem?
12 All right, no one has. Have you employedany of the attor-
13 neys in this case?

BY THE COURT:

Q. But not on this case?
A. No, sir, I haven'.
Q. ould you treat Mr, Johnstonand all the at­

torneys equally and fairly and the same here?
A. Yes, I would.

Q, Has any member of your faaily been the victim
of a seriouscrime?

A. No, they haven't.
Q. Have you any personalproblems that makes the

next two and a half weeks impossible to serve in this case?
A. No, sir.
Q. The charge that we have here is a chargeof

murder, And if there should be a conviction, and we don't
kno whether there would or would't be, becausejurors

I've talked to Mr. Johnston,14
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SUPPEOR0044

If anyonehas those fired, fixed views, would it be 1re

possiblefor you, in any case, to impose that penalty? If
so, pleaseindicate, All right, no one has indicated, We

have talked about newspapersand televisioncoverage. There

may be other avenuesthat you will gain knowledge of this
case, I don"t know, But I have to ask you whether any of

you have formed or expressedany opinion basedon anything
that you may have heard including newspapersand television,
any fixed op1nion as to the guilt or innocenceof the defen­

dant? Is there anyone in that categorybasedupon other

things as well? No one indicates. Ail right. I_thereany

rennat all that you know of that any of you couldn't sit
4g fair and impartial jurors jp this caseand do equal )us­
tis tn the tat@ of Nevada on one side and equal justice

toMr- Yhrrs n th pther sdg? All right. No one indi-
cated there ís any such reasons, No, thoseare the pre­

liminary questionsthat the court wishes to ask, and I will
turn the matter over now to go forward with the State,who

convict or they acquit and that is entirely their province,
But if there should be a conviction, under our laws now,
the jury has a dual responsibilityof not only of the pro­
cessof finding guilty or innocence,but also they have the

responsibilityof determining the penalty. And among the

penaltiesthat need to be consideredLs life with the possi­
bility of parole, life without the possibility of parole,
should therebe a first degreeconviction, of course,and

the possibility of capital punishment, So, I would ask

everyoneon the jury whetherany of you have g firm fjed
religious, ethical, or oral vies thgt would make it im­

possiblefor pgu to impose capital pupiahentin any case? '
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VOIR DIRE EXAMINATION

approachthe bench for a moment, your Honor?
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Correct.
I'm not going to see you

Okay
Excuseme. Could counsel

ou certainly can.

·-

MR. JOHNSTON:

THE COURT:

MR. D1MARTINO:

MR. WVIENER:

Q. And that was in 19637

A, Yes.

Q. And it was a criminal case, I believe you

too well, but I'm going to sit down, becauseI have to
take notes while I'm asking you questions, Is that all
right?

can begin their inquiry. It is Mr., D1Martino, is that cor­
rect?

MR. AMADEO DMARTIRO,

having been first duly sworn to testify to the truth, the
whole truth, and nothing but the truth, testified on hie
oath as follows;

(Whereupon,counsel for both sidesapproachthe
benchand there was an off-record discussionbetweencourt
and counsel.)

BY MR. JOHNSTON:

Q. Mr. D1Martino, you statedearlier that you
servedas a juror in a prior case?

A. Yes.
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happened.

Q. And have you ever, in talking to anybody,
said you have an opinion about this caseor think that sore­
thing ought to be done in this case?

A, No.

Q. Is there anythingabout this casebeing a

murder case involving a murder of someone,does this bother

sa1d?

A, oh, I don't know how you call it.
Q. Did the jury reacha result in that case?
A, Yes.

Q. Are you married, Mr. D1Martino?
A No, sir.
0. Have you been at any time?
M. No,

Q. Are you employedat this time?
A No.

Q. When you were employed,what kind of job
did you have?

A. I was a welder for the railroad.
Q. How many years did you work there?
A. About twenty years,
Q. Mr. D1Martino, do you feel that people should

be responsiblefor what they do?

MA. I guess.

Q, Even if it meansseriousconsequences?
A, Yes.

Q. When did you first hearabut this particular
casa?

A, About two or three days later when it

-45-
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14

you at a11%.

A. No, not really.
Q. It wouldn't createany problem for you to

sit on the jury'?
A. No

Q. Do you think you have got, if you will ex­
cuse the expression,the guts to sit here and hear the
evidencefro the stand regarding this case?

A. Yes.

Q. You realize that the testimonycould involve
one gruesopictures, some grisly stateants,and that
wouldn't createany problem for you?

A. No

Q. There has been a lot of talk about television.

17

You realize,of course, this case is not like t.v. You
15

won't be able to turn it off 1f you're on the jury, you
16

will have to follow it through to the end. The judge has
mentionedthat in the event of a particular result, that
if a conviction of first degreemurder is found by the jury,
that the jury panel, the same panel, will have to sit and
decide on the deathpenalty in this case. Do you think you

could really do that?
A. I'11 try,
Q. Could you sit in that chair and look at the

defendant,just as you're looking at me, and tell him that
he is guilty?

A. If he is guilty, yes.
Q. Likewise, could you coue back here and lool

me in the face and find him not guilty? Could you do that?
A. If you're not guilty, you're not.
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Q. That wouldn't createany problem for you?
A, No.

2

3 Q. ou promise that you will maintainan open
mind throughout the entire case?4

6 A, I hope so.

6 Q. Mr. D1Martino, do you ever arguewith people?
7 A Sometimes,

I!;
Q. Get upsetwith then?8

9 A, Yes.

10 Q. Disagreewwith the?
11 A Lots of times.
12 ¡ 0. Do you promise that on this fury you wwi1l

stick to your guns if you have a particularopinion?
A. I will try my best.
Q. But also, you agreeyou will keep an open

mind to discuss the casewith all the jurors?
A, Yes.

Q. Is there any problemwith sitting here for
a couple of wweeks on this particular case?

A. No.

Q. What about the local police, how do you feel
about the local police?

A. I guess they're doing their job.
Q. Do you think they do a good job?
A. I think so.

Q. Mr. DMartino, if an electionwere held
tomorrow and the questionon the ballot said; "po you

favor capital punishment,the deathpenalty? Would you

vote in favor or against that question%
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30 MR. WIENER: Your Honor, I am sorry,
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but I am going to object to the form of the question., It's
not relevant to any determinationhere, The question1s,
does this an have an automaticbias againstthe death
penalty.

2

s I

I

I

4 I

i

s }

I

e l

THE COURT:

MR. JOHNSTON:

Sustained.

May I have the court's
indulgencefor a moment, please?
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You may,

Your Honor, I will pass

All right. Counsel?

Thank you, your Honor.

THE COURT:

A. No.

MR. WIENER:

MR. JOHNSTON:

this juror for cause.

THE COURT:

BY MR. JOHNSTON:

Q. Mr. D1Martino, do you read the newspaperon
ea regularbasis?

A, Yee.

Q. And have you readanything in the paper
about this case?

A, No, I was out of town then.
Q. You haven't read anything in the paperabout

this case?

NY MR. WIEMER±

Q. Mr D1Martino, have long have you lived in
this area?

A, About twenty-five years.
Q. low, you heard the questionat the beginning

where it is mentioned that three of the attorneyshere are
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willing to ask the jurors and perhapsinstruct them about
Well, if your Honor isMR. WIENER:

Q. fou have heardof that?
A. Yes, sir
Q. lo, what that means is that if you are asked

right now e·-

MR, JOHNSTON: Objection, your Honor. We

will wait until the court instructson the 1aw.

fro town, and it must be pretty apparentthe one who is
not from to who is here. No, would you have any pre­
judice againstoutsiderscooing in here to help out in the
trial?

M, I don't think so.

Q. Would your feelings about Mr Ibarra be ef­
fectedby the fact that this is so seriousa case that I
came fro CarsonCity to help Mr. McGuire with it?

A, No.

Q. You understandit ts a real seriouscase
A. es.
Q. They haveMr. Ybarra chargedwith four

crimes and oneof which could result in the deathpenalty,
Does being asked to make a decision on the case that is so

important, ouid that be somethingyou would ratheravoid?

A. No. I figure if he is guilty, he is guilty.
Q. And if he isn't?
A. He isn't.
Q, I am not trying to trick you here, but have

you ever heardof what is called the presumptionof inno­

cence? That a man is presumedinnocentuntil proven guilty?
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Well, what I would 1ike to

'Thank you.
We have gone about an hour,

-50-

THE COURT:

MR. WIE';
THE COURT:

do at this point, then, is meet with counselafter the noon
recessand interrupt the questioningat this point. This is
a good tis to do that.

@ooe of the legal elementsof the case, the burdenof proof,
what beyonda reasonabledoubt means,and the presumptionof
innoceuce,and the right to silenee, I an sure I would defer
to your Honor,

and throughout the courseof the trial, we are going to go
about an hour at a time, and there 1s a good reasonfor it¢,
lone of us can keep track of wtat'as going on much longer
than an hour, particularlymyself. That's wy attention
span, at best, And I hope you will bearwith us. It is
bound to be the attentionspan of mostly anyone. Now, I
think it is very important right in the very beginninghere
with sanegeneraladmonitions that are very important. T'he

generaltendencyin any kind of a situation like this is
to run right out and talk about it to somebody. That 1a

the worst thing that could happenand one thing we don't
want to happen. Fro this point on, the very initial point
right in this case,we want you to not discussthis case
or anything relating to this casewith anyonewhatsoever,
excepthere in the courtroomwith counsel, We don't want

you to read, watch, or listen to any report of or comaen­

tary relating to the casewhatsoever,any additional ones
of any kind, and without limitation I man by that radio,
newspaper,and television And finally, we don't ant you
to for or expressany opinion, any new opinion of any kind
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it is necessary. I don't know whether they are all here,

(Court reconvenedin the abovematterat 2n09 p.a.,)

No. That we have the rest

Yu mean that we have the

Your Honor, I don't think

That's fine, your Honor,

The Statewiii stipulate
So stipulated
And would you stipulate

Th1s court is in session,

MR. WIENER:

THE COURT:

MR. JOHNSTON:

MR. WVIENER:

THE COURT:

MR. JOHNSTON:

and we will stipulateon that.
MR. VIENER:

other elevenhere?

THE COURT:

of the panel seatedout in the courtroom, or do you want

to call the roll on them al17

that we have the reining jurors presentin the courtroom,
or would you like the roll called again?

E1even of the twelve jurors have retumnedand are in the
box. Counselwill stipulate to that, 1 an sure.

on any subjectconnectedwith the caseor any personcon­
nectedwith the case,or anything related to this case,
Now, should peoplebe around you talking about this case,
move away, The best advice I can give to you is move away,
Justwalk away, And I aa going to continue to pound away
on this at you every hour for a long time for thoseof you
who serveas jurors, Let's take the recessno and come

back at to oalock, I would like counsel to come back at
i30 and join me in chambers., This court is in recess,

(Whereupon,court recessedin the above matter
at 12:30 p..)
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but If one name ts not here, that is fine.
THE COURT: You will accept it as it

ROBERTYBARRA, JR.

RCVD +1OECO0 EH-20695

PRIORCOUNSELFILES

Brand is not present,and counselwill stipulate, I believe,
at this time, that she could be excusedfro this case.

processof our jury selection,but beforewe go any further,
there are so instructionsthat will prove helpful to you

that I am going to read to you that may help you understand
some of the terms that counsel is going to be talking to

you about. There are these instructions; "you are instruct·
ed that the defendantin this case is presumedto be innocent
and this is a presumptionof Law with which the defendantis
clothed and it abideswith him throughout the entire trial of
the caseuntil it is overcomeby competentevidencesufficient
1n your minds to establishthe guilt of the offense charged

beyonda reasonabledoubt; and in caseof a reasonabledoubt

whetherhis guilt is satisfactorilyshown, he is entitled to
be acquitted," Now I will instruct you in anotherone: 'Ia
every criminal action the burdenof proof is upon the State
to prove guilt of the defendantbeyond a reasonabledoubt,
that is to say, the Statemust prove eachand every n@ces-

sary elementof every crime with which the defendantis

charged,and the proof of each such elementmust be to your

satisfactionbeyond a reasonabledoubt." And there is this

SUPPEORO053

Yes, the Statewill stipu-

That's correct, your Honor.

All right. We were in the

Yes, your Honor,

Thank you very much, Mrs,

MR. WIENER:

THE COURT:

is?

MR..JOHNSTON:

late, your Honor.

MR. WVIENER:

THE COURT:
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ever

structedthat in accordancewith a right guaranteedby the
Constitutionno personcan be compelled in a criminal ac­
tion to be a witness againsthimself," Thoseare four in­
structions that may prove to be a help to you, And we will
return to the questionwhere I interruptedcounselright in
the middle of his questioning,but you may go forward.

there, Mr, McGuire and I happenedto run into Mrs. Bowler

and Mrs. Nichols at lunch, and we didn't talk to them, And

I wonder if your Honor might indicate to them that we weren't

being unfriendly and why we will probably have to do the

same thing if we run into any of the other jurors seated

up there in the box at lunch, dinner, breakfast,or what-

instruction; "A4 reasonabledoubt fa one basedon reason,
It 1s not mere possibledoubt, but is such as doubt aes would

govern or control a person'in the more weighty affairs of
life. If the minds of the jurors, after the entire compari­
son and considerationof all the evidence,are in such a

condition that they can say they feel an abiding conviction
of the truth of the charge, there is not a reasonabledoubt.
Doubt to be reasonablemust be actualand substantial,not
mere possibility or speculation,"" There is one additional
instruction. Does theDefenserequestthat instruction be

given?

You may go forward.

Your Honor, during lunch

I was hungry and I was glad

Yes, we would, your Honor.

All right. "You are in-
MR. WIENER:

THE COURT:

MR. WIENER:

to be interrupted,your Honor.

THE COURT:

MR. WIENER:
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TH COURT: I certainlywould. I would

VOIR DIRE EXAM[AT'ION continued

Honor, we are not supposedto actually talk or have any
contactat ail wwith the jurors.

not be any contact,and that is true of witnesses,as well.,
We are trying to keep everybodysay fro you as wwell as
we can and I hope it will all wok out.

BY MR. WIENER:

Q. We were talking just before lunch, Mr. Di­

Martino, and I forget what we were talking about. 80, I
will just start on somethingelse. I hope you don't feel
that I am sayinganythingunkind to you in any way, Mr

D1Martino, but you have somewhatof an accent, Do you bave

any trouble understandinga two weeks" lng worth of trial
here with people talking and being real quick, would you

That is true. There should

As I understoodit, your

'Thank you, your Honor

THE COURT:

MR. WIENER:

MR. WVIENER:

make that point to everyoneon the entire panel. During the
courseof a trial, counselare required to maintaina degree
of indiffereae;obviously, anything to the contrarymight
be interpretedby someoneas currying your favor, So, they
go out of their way to be indifferent, No one should draw

4ny conclusionsfro that, If they were friendly to you
before this case,just as soon as this case is over, I am

sure they will be friendly with you again. So, with that
I hope that helps you.
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D1Martino, that you don't think:you will be able to under­
standwhat is going on in the curseof the tria17

Johnston,do you want to go forward with the next prospec­
tive juror?

MR. JIMMIE H. BELL,

having been first duly sworn to testify to the truth, the
whole truth, and nothing but the truth, testified on his
oath as fo1lows:

quireentsof a juror, of course, is that yon do understand
everything that goes on, And if there is some doubt in your
mind about that, that's a sufficient basis to excuseyou,
So, e will excuseyou basedon that.

Perhapsin that case,your

Is it your position, Mr.

Thank you,
Thank you very much. Mr.

Maybe in some cases,
Al1 right. One of the re-

THE COURT:

MR. D1MARTINO:

THE COURT:

MR. WIENER:

MR.. DIMARTINO:

THE COURT:

experienceany trouble with that at al1?
A, Maybe I do.

Q Might it interferewith your ability to un­
derstandall the testimonycooing from the stand?

A, Maybe.

Honor, we should excuseMr., D1Martino. 1 don't think there
is anything, you kno, necessarilystatutoryabout it, but
I am aure he would prefer not to be in a situationbeing
asked to rule on evidencehe might not have understoodfully,
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VOIR DIRE EXAMINATION

BY MR. JOHNSTON:

Q. Mr. Bell, are you married, sir?
A, Yes.

You still think you could sit fairly on it?
Yes.

hat is your occupation,Mr. Bel1?

MaintenanceSupervisorat the hospital.
And how long have you been associatedwwith

A,

Q.

A.

Q.

A
0.

the hospital?
A.

0.

Ten years.
In your work at the hospital, do you ever

seepeople who are injured?
A. Yes.

Q. Did you happen to see the victim in this
case,Maney Griffith?

A. No,

Q. Do you have any children?
M Yes.

Q. How old are they?
A, Twenty-five, twenty-three, twenty-one,and

nineteen,

Q And did you raise those children in white
Pine County?

A, Yfes

Q, You know, it appearsthe defendantin this
casemay be in the age rangeof some of your children,
Would that causeyou any problems in this case?

No.
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Q. Have you talked to anybodyabout this caseat
the hospital?

A. A 1ittle bit.
0. Who have you talked to?
A. Mrs. Bianchi.

Q. Who else?
A. That's about i.
Q. What have you talkad to her about?
A, She commentedsheknew the girl that was

brought 1n.

Q. hen you were talking to her, did you ever

2

3

4

6

7

8

9

10

11

12 expressan opinion about this case?

13 A. No.

14 Q. You statedearlier you servedon a civil
1s jury panel?

16 A. Yes.

17 Q. But you had sore trouble rememberingthe date

1e when that was?

19 A. I think it was in about '60.,

A. Yes.

0. A11 of them?

A Yes.

Q. Have you ever talked to any of the about

this cae?
A No.

Q. Would you have any reason, if some of those

20 Q. So, it's beenquite 4 while ago?
21 A, Yes.

22 Q. You also statedyou are familiar with sore

23 of the policemen in this case?
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policemen that yo" know testified, to give their testimony
extra weight?

A. No.

Q. Now, one of the things that the Judgehas
instructedyou about is the possibility of the deathpenal­
ty in this case. Are you in favor of the deathpenalty?

A If the guy 1s proven guilty, yes,
Q. Have you always been in favor of the death

penalty?
A, Yes,

Q. Do you think that Knowing that this case
could possibly result in the deathpenalty, do you think
that would have any influence on your abi1tty to judge the
evidence?

A. No.

Q. You realize, of course,you have to judge all
of the evidence,don't you?

A. Certainly.
Q. You can't fust take part of it7
A. No.

Q. It's sort of 1Ake -- ell, do you like
spaghetti?

A. Come again?
Q. Do you like spaghetti?
A. Yes.

Q. You know, If you sat do to a spaghetti
dinner and someonejust put the spaghettion the table there
with no sauceor anything, ft wouldn't be a spaghettidinner,
would 1t?

A, It would not.
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6

8

Q, No, You have to have the wwhole thing. Soe­
thing to drink, some garlic bread,and a tossedgreen salad
on the side, and big meatballson top. It is the same witch

the evidencein this case,you have to take it all into
consideration, Rememberthat spaghettidinner; look at all
of the evidence. Don't be restrictedto a small part, Mr,

Be1l, have you ever had a disagreeableexperiencewith the
1

1cal police?
8

9

10

11

12

13

A, No, not that I can recall,
Q, You tend to feel they are a pretty good group?
A. They do a good job
Q. A minute ago I askedyou about the deathpeal­

ty, and you said 1f he were proven guilty. If the defendant

16

were proven guilty of murder in the first degree,should the
14

deathpenaltybe the sentenceautomatically? Automatically?
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A. No, not automatically.
Q. You think there may be other factors to con-

sider?
A, fes.
Q. In a case this serious, this grave in terms

of consequences,and the impact on human lives, would you
have any problem convicting someoneon the basisof eircum­
stantLal evidence?

A, I don't quite understandyour question.
Q. Okay. I guess I need to tell you a little bit

about circumstantialevidence,maybe. Do you have a calcue
1ator?

A. Yes.

Q. hat kind of calculator1s it?
A, You push the keys and it figures the figures.
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Q. Now, a lot of those little calculators,you
know, that we all buy nowadays to help us figure out these
high grocery prices, one of thosecalculatorshave a little
thing on the back that says "Made in Japan."

A. Yes,

Q. Do you believe these thinge wen they say,
"ade in Jape"?

A. Ilverything you pick up is made in Japanthese
days.

Q. Have you ever bee to Japan?
MA. No.

Q. Do you know that Japanexists?
A, 'Through the history books
Q. Okay, So, if soonewalked up and said,

''Is therea Japan?"would you say, "Yes, there is," be­
causeyou have seen it written on things, you have seen
maps of it, but you hsve never seen it? That's what cir­
custantialevidence is. It is things that point toward

19 somethingwithout actually seeingit. Could you conviet
20 someoneon tbat kind of evidence?
21 MA. I think so.

22 Q, If you return a conviction of murder in the
23 first degree,would that kind of evidencebe sufficient for
2 the deathpenalty?
25 A. No, I do't think so,
28 Q. Not in any case?

27 A, Well, can you convict a personon first dagree
28 murder on that kind of evidence?

29 Q. I have askedyou if you think that is possible
30 A, No, I don't think so.
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struet the jury on the standardinstruction on direct and
circumstantialevidence. Do you have any objeetion to that?

4gain, it is that problem that ariseswhen we get into the
instructionsoa the Law. Yet, they relate to the faets of
the case,

we would have no objection if I héarbetweenthe lines, Mr.
Johnstonwould like to excuseMr, Bell, and we would have
no objection if he wants to do so,

I realise that we are in an areaof the La that I ca'
preciselydefine, but, yet, wwe recognizeor identify the
problem. There are one or two alternatives,I guess,that
are available,

four Honor, at this point,

ell, it is a problem. And

Yes, and quite drastically

My feeling, your Honor, is

That's one of the two al-

I am sorry, Are you address-

Yes, do either side have an

'The other would be to in-

You know, I have done a lot

MR. JOHNSTON;

THE COURT:

MR. JOHNSTON:

in this case,your Hoor.
MR. WIENER;

MR.. JOHNSTON±

ternatives.,
THE COURT:

Q. Even though we 1live our entire lives based
on circumstantialevidence,you don't think it would be
adequate?

A, ell, it would deedoa the other faots and
figures that might indicate it also,

MR. WIENER:

1ng me, your Honor?

THE COURT:

objection to that?
MR. WIENER:
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s {
,

We ill have the Clerk bring

Excuseme, your Honor, but

ell, wat I was going to

At first, we don't have it

We have an instruction on

MR. JOHNSTON:

THE COURT:

MR. WIENER:

MR. JOHNSTON;

okay with us,
THE COURT:

point out is there are two options availableas to which

direction I could take; one fs a challengefor causeand

the other is to ask for an instruction,
Your Honor, either oue is

I gatherMr, Johnstonwas asking for soe instruction rather
than excuseMr, Bell,

available to us right now at chis moment. So, let's go for­
ward and at the next break the ourt will eoeback to this
rather than continue the hearing

reasonabledoubt, and there is certainlynothing less clear
than that.

of jury trials and every time we hear an instruction on

circumstantialevidenceand I still don't understandit.
I am not sure it is going to clear anything up. I will try
anything, but it seems like to me we are trying to find a
fish hook in a can of worms to figure out what the circumre

stantialevidencemeans fro that instruction that is usual­
ly given, I will be helpful in anyway your Honor wants.
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one in right no. Let's go forward.

Y MR. JOHNSTON:

Q. Mr. Bell, at the early session,the Judgeasked

1f you had seenany t.v or heardany nesaccountsof this

Thank you, your Honor,
26
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MR. JOHNSTON:
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your Honor, although I would 1the to reserveto return on
the 1ssueof eircumstantialevidence.

particular incident and you statedthat you had, and you have
also testified that you talked g Betty Bianchi, You undaz»
stand that things you may have acquiredout of court, either
through the discussionsor the newspaper,they are not av-.
dence in this case,do you understandthat?

A, Yeo,

Q. Now, you have listened to alot of questions,
both fros yself and fro the curt. Do any of thoseques­
tions causeyou any concern?

A, No.

Q, Do they raiseany possiblethings in the back
of your wind that you hadn't consideredearlier?

A. Ko.

Q, Do you have an opinion about this case?
A. Nope.
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MR. JOHNSTON:

THI COURT: Ail right. The juror is

Pass this juror for cause,

20 passedfor cause, You may inquire, Mr. Wiener,
21

22

MR. VIENER± Thank you, your Honor.

23 BY MR. WIENER?

24 Q. Mr. Bell, wwe have a little summary, 1f you
25 will recall, when you were first contactedabutbeing a
2s juror and you f111ad out a little questionnaire?
27 A. Yes.

28 Q. I think you indicated on that that you were
29 carpenter?
30 A. No.
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Q. No, you didn't?
A. I don't think I did.
Q. Okay, I thought maybe that night be your

main dutiesover thereat the hospital You are in charge
of everybody, though, aren't you?

A I'm in chargeof the maintenancecrew,

Q. How many peoplewak for you?

M Pour,

Q, Mo, you said you have read nspaperaccounts
of this case?

A, fes.
Q, Did you have occasionto hear some of the tele-

vision storiesabout it, televisionnesstories?
MA, No, I didn't.
Q. Nothing on television?
A. lo
Q. It was exclusively from the nespaper,then?
MA. Yes.

Q, Ko, you must have had some feelings when you

read thosestoriesabout whetcheor not Mr. Ybarra actually
did that crime, didn't you?

A, I do't now the gentleanand I couldn't

say if he did or didn't.
Q. Well, the newspaperindicateda connectionbe­

tween him and this case,didn't ft?
A. Yes.

guile7
Q. Did you think that had anything to do with his

A. Kot really, no.

Q. Do you recall ever having a conversationwith

ROBERTYBARRA, JR.
RCV'D 11DECOO EH-20707
PRIORCOUNSELFILES

SUPP'EOR0065

AA00096



anybodyabout the case?

A. Yeas.

want to know anyone'sspecific opinion,

ing for a specific opinion and we're going beyondproper
voir dire.

BY MR. WIENER:

Q. Ail right, I wiii ask you again,Mr. Bell,
did you recall even at that time maybe sayinganythingabout
your feelings about whether it was a good case,or a bad

case,or whether you said anythingabout your feelings at
al17

A. Well, it was a horrible thing, yes, but as
far as who did or didn't do it, I would say no.

Q. Or maybe about the punishmentthat should be

given for someonethat was involved in that case,did you
discussthat at all?

Q. BesidesBetty BLaseh1?

A, Not really, no.

Q. No one at hoe made any comentsat all about
the case that you can recall?

A. Possiblyy wife.,

Q. Do you recall what you might have expressed
or 1f you expressedsome opinion at that time about the
case?

A, No.

Q. About whether it sounds like they have a good
case,or a bad case,or it was a terrible crime?

four Honor, we are no ask-

Again, I repeat,we dona't

MR, JOHNSTON:

THE COURT:

2

.3

4

5

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

-65-

ROBERTYBARRA, JR.
RCVD 11DECOO EH-20708
PRIORCOUNSELFILES

SUPP'dñoo66
AA00097



2

3

4

5

6

7

8

9

10

A. No

Q. Okay, Do you haveany opinion no, one way
or another?

A. lo more than I d1d than.
Q. Excuseme, sir?
A, No more than I did then,
Q, ell, the Judgehas just readan instruction

that says every defendantis pr@umed innocentuntil proven
guilty.

A, That's right.

would have to presumehe is innocent?
A. Pardonme?

Q. Im sorry. The Judgehas instructed that every-
body is presumedinnocentuntil proven guilty.

A. fes,
Q. Do you have any problem with that?
A. No,

Q. Do you presumeat this point that Robert
Ybarra is innocent?

M fes.
Q. And you wouldn't have any problem of placing

the responsibilityon the prosecutionhere to prove that he
is guilty?

A. That's right.
Q. And you don't have any problem, either, with

the fact that it is not the Defense'sjob to prove that he
is innocent,becausehe is alreadypresumedinnocent? Do

you have any problem with that?

12

Q, 9o, in fact, without having ford an opinion11

already,you would have to say, though, right now, that you

23

18

19

20

21

22

23

15

16

17

14

13

3

.5

• 26

27

28
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3

4

6

8

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

A, No.

Q, And, so, as s matter of fact, at the conclu­
ion of the prosecutioncase, if the Defensedoesn'tput
on any witnessesor evidenceat 'all, you couldn't really
hold that againstus, could you, becausewe are not required
to prove his innocence; they have to prove his guilt, Do

you understandthe difference there?
A. Yas
Q You indicated you erea juror in a civil

case?

A, Yes.

Q, That's one where two peopleare going against
eachother and usually no one is trying to punish anybody,

they are trying to get somethingthat they want?

A, Yes.

Q. I don't know whether you might recall that at
that time, you had to decidewho had a little more evidence
than the other party on their side, right, just a little
balancingtest whoever had a little bit more was the winner,

right?
A, More or less, yes,
Q. You wouldn't haveny problemwith the fact

that in a criminal case, it ia different, would you?

A. lo.
Q. Here it isn't just whoever has a little more

27

evidence,but it 1s beyond a reasonabledoubt. Do, the
28

scaleshave to be weighedvery heavily on the side of the

28

29

30

prosecutionbefore you can come back with a finding of

guilty, Do you have any problem with that?
A, No,
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2

3

4

7 i

!
!¡

8 ii
•
ii

9 '
h
i

10
j,

11 {
Ii
f

12 il
I!t

13 {

l,

Q. Now, you had this 1tttle discussionwith
Betty BLancht, Do you recall at that time discussingany
opinion with her about the case?

A. No.

Q. If she gets on the standand gives a little
different explanationof wtat she saw or observedthan she
did when she was talking to you, are you going to be able
to disregardwhat she told you outs1dethe courtroomand
just listen to hat she says here?

A, I think so.

Q. Because,you know, her name is up here and
he will be one of the witnessesthat'sexpectedto be call­
ed by the State.

A. fes.
1s

'i

Q. Could I ask you, sir, did you serve in the
¡;
1t

16 {i military'?t
17 A, No.

¡

18 #
Q. The Judgeasked the panel or the group at

!(

19 i large whetheranybody had been the victim of a serious
!l

20

II

crime. Have J'O'l1 been the victim of any crime at all?
21

¡
A, No,

22 I Q. Burglary or something like that?
23 A. No.

24 { Q. Wot even so@thingyou might not think 1o1'i
2s real serious?

t2o
, A. No.
#

27 }
Q. Are you familiar at ail with Nancy Griffith

zs li or her fatly?
I

A. I know the family,
Q. Would you give us a little idea about how well

29 ,

i

ti

3o
E
+'

I.

¡:

i

1:
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2

3

4

5

6

you kno the?
A. Well, Nancy's mother worked at the hospital

at one time, but other than that, that'sabout it.
Q. Have you ever seen then socially?
A, No,

Q. 8o, it is just fro your contactvith Nancy's
7 mother at work?

8

9

10

A. Yes.

Q. Do you recall ho long she worked there?
A, Oh, from the time I did until the time she

12

13

Q. How long might that have been?
A, Five years.

14 Q. Would you say you got pretty friendly with
16 her at work?

16 A, No.

17 Q. Just an acquaintance,then?
18

19

A, Yes.

Q. You talked to someoneabout your feelings
20 about the deathpenalty. If the Judge instructs you at
21 the correct tine that thereare certain circumstancesin
22 which you are -- I will standup so we can see each other ·-
23 certain circumstancesshow that if you would, you can impose
24 the deathpenalty, you will still exerciseyour om decision,
2s won't you, on whether to impose the deathpenalty?
28 A. Yes,
27 Q. In other words, you're not going to misunder-
2a stand that you have to impose the deathpenalty no matter
29 what happens?
30 A. Right.
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7

8

9

10
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14
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16

17

18

19

20
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24
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28
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29

30

Q, You are free, and you will have no proble
witch this, you ill have no problem if you follow your
feelings in net imposing the deathpenalty on Mr, Ybarra
if you feelings told you to do that, will you?

A, Yes,

Q, In your work at the hospital, have you ever
4een a dead·body?

M. Oh, yes
Q. Often?

A, Pardon?

• Often?

A. What is often? Veil, yes, pretty often,
@. More than five or ten times?
A. Oh, yes.
Q. So, it wouldn't upset you tremendouslyif

you had seena picture of a deadbody?
A. No.

Q. Or a personwho wes badly injured?
A. No,

Q. Are you going to have any personalproblem
with your job if you have to spend two weeks in this court­
room with us here?

A. No,

Q. No problem?

A, No.

Q, Do you understand,or do you have any problem
with the fast that at this point, the document that the Judge
readat the beginningof this caseannouncingall the various
crimes that Robert is chargedwith, that that is not evidence
and that is merely an accusationright now?
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instruction on direct and circumstantialevidence. Have

you had a chance to examine ft?

A, I understandthat,
Q So you understandthat is just wat the prose­

cution hopes to prove, but that, in itself, s nothing ex­
capt a piece of paper that requireshi to coe in here and
stand trial?

Q. And you would have no problewith that,
e1ther?

A. No.

Q. Would you be comfortable if you had the mis­
fortune of being chargedwith a crime like this, like
Robert is, would you be comfortablesitting in his seatand

having a juror like yourself sitting on the jury, someone
in your frame of mind?

A. Would you mind repeatingthat?
Q. I am sort of curious whether you feel that

a juror like yourself would be fair and impartial, especial­
ly 1f you were sitting in his seatnow.,

A. I would hope so.

Q. Well, can you be?

A. I think so.

Q. Totally fair and impartial?
A. I think so.

Q. Just let your appreciationof the evidence
determinewhat your decision is?

A. I think I can.

Q. Thank you. We will passMr. Bell for cause.
We have availablenow anTHE COURT:

1

2

3

4

6

6

7

8

9

10

11

12

13

14

16

18

17

18

19

20

21

22

23

24

28

28

27

2a

29

30
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2

MR. JOHNSTON:

THE COURT:

Yes, I have, your Honor.

I will read it if you like,
a then we can go back and back up for you, Mr. Johnston
4

s Honor?

6

7

MR. WIENER:

THE COURT:

MR. WIENER:

May I have a moment, your

You certainly can.
For the purposeof an ex-

e planation to the fury, I would't have any objection to
o this.

10 THE COURT: Ai1 right. This, again,
11 will probablybe helpful to everyone to have some under-
12 standing,and this is an instruction on direct and circus-
13 stantLal evidence. It goes as follows; "To classesof
14 evidenceare recognizedand admitted tn courts of justice,
16 upon either or both of which, if adequatelyconvincing,
16 juries may Lawfully find an accusedguilty of a crime.
17 One is direct evidenceand the other is circumstantial.
18 Direct evidenceof the commissionof a crime consistsof
19 the testimonyof every witness who, with any of his physical
20 senses,perceivedany of the conduct constituting the crime,
21 and whieh testimony relateswhat thus asperceived, A11
22 other evidenceadmitted 1n tha trial is circumstantial,
23 and insofar as it shosany acts, declarations,conditions
24 or other circumstancestending to prove a crime in question
25 or tending to connect the defendantwith the commissionof
28 such a crime, it may be consideredby you in arriving at as

z7 verdict, The law makes no distinction betweencircumstantiali
28 evidenceand direct evidenceas to the degreeof proof re-
29 quired for conviction, but respectseach for such convince-
30 ing force as it may carry and acceptseach as a reasonable
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aethodof proof. Either will supporta verdict of guilty
2 if it carries the convincing quality requiredby law as
3 stated in my instructions." That one may help you. Now,
4 Mr. Johnston,do you want to baek up and ask again of
6 Mr. Bell7 Ve would reopen that for you.
6

7

MR. JOHNSTON: Thank you, your Honor.

s BY MR. JOHNSTON

9 Q. Mr. Bell, did all that man anything to you?
10

11

12

13

14

16

A. Yes.

Q. So, according to what the judge said, there
are to kinds of evidence in a case, is that eorreet

A, Yes.

Q. Direct evidence,which he says someonewith
their own physical sensesperceivedthe crime, That means

16 like you saw it happen. Circumstantialevidenceis going

for your instruction, your Honor.

fense counselanotheropportunity in this area, too.

BY MR. WIENER:

Q. Ve talked a little about what your feelings
are about the death penalty. And I would ask if you don't

to be other things that show that the er1me occurred.,
A. Yes.

Q. Now, if the caseand the evidencepresented
were Largely circumstantial,would you have any problem re­
turning a conviction of guilt?

A. No.

No further questions. Thank

All rtght. Let's give de-

MR. JOHNSTON:

THE COURT:

17

18

19

20

21

22

23

24

25

28

27

28

29

30
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have a feeling that all murders must be punishedby death,
2 do you?

3

4

MA, No.

Q. S0, you will be selectiveand decide whether
8 this casemakes you feel like it should be done and decide
@ whether it should be done according to the fudge's instrue-
7 tions?
8

9

A. Yes,

Q. Will you consider, though, the quality of the
10 evidenceproduced?
11

12

A. Yes.

Q. In deciding whetheror not it is a casewhere
13 you feel the deathpenalty is appropriate?

personalthings and confine ourselves,1f we can. The rea­
sonabledoubt instruction is available there if either side
wants to use it.

A. fes.
Q. So, you would considerwhether the evidence

how strong the evidenceseams to you, even though it ig
strong enough for guilt, ft might have to be even stronger
to convince you to sentenceMr. Robert Ybarra to death?

MR. JOHNSTON; I object, your Honor, he
is suggestinga different standardthere and I don't thint
that is the Law of this Stateat all. And once again, ha
is where he doesn'tbelong.

14

16

16

17

18

19

20

21

22

23

24

25

28

28

29

30

MR. WIENER:

house in Bly, Nevada?

THE COURT:

MR. WIENER:

Really, is this the court-

Well, let's not get into

Thank you, your Honor.
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2

BY MR. WIENER:

Q, So, you would take that into consideration
3 in both perts or at least in the deathpenaltyphase?
4 A. Yes.
5

Q. Okay. Thank you very much, Mr, Bell. I
@ have no further questions,your Honor.
7

8

9

10

11

12

13

14

16

18

17

18

19

20

21

22

23

24

26

28

27

28

29

30

THE COURT; Mr. Bell has been passed
for causeby both sides. Co to the next prospectivejuror.

MRS. DaNELLE WINDOUS,

having been first duly sworn to testify to the truth, the
whole truth, and nothing but the truth, testified on her
oath as follows;

VOIR DIRE EXAMINATION

BY MR. JOHNSTON:

Q. Mrs. Windous, I kno you are married, but
how many children do you have?

A. Three.

Q. And how old ere they?
A, Fourteen,eleven,and seven,
Q. Were your children acquaintedat all in

school with Nancy Griff1th?
A. No.

Q. What does your husbanddo?

A. He works in refrigerationand air conditioning
Q. And he works for himself?
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2
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6
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28
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A, Yes.

Q Ho long has he done that?
A Three years,
Q. Has he ever worked in Law enforcement?
A. No,

Q. You indicatedearlier that you are ac-
quaintedwith one of the witnesses?

A, Yes.

Q. Dr. Wicker?

Q. And he visits in your hoe on a social basis?
A. Yes
Q. And you in his
A, fes,
Q. How often do you visit with eachother?
A, Not that often.
Q. A couple tines a year?
A, Or more,

Q. If Dr. Wicker were to testify in this case,
would you give his testimonyany more weight than anyone
else's?

A. No,

Q. During the past six months, have you visited
the Wicker home or have they visited in your home?

A. No.

0. Have you talked with Dr. WWieker at all about
this case?

A No,

Q. Does it causeyou any problems,or would it
causeyou any problems to sit oa this jury in a casewhere
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2

3

4

a young girl about the same age as your fourteenyear old,
would that causeyou any proble?

A. No, I don't think so.
Q. What about the faet that one of the witnesses

s in this casewill probably be s young lady about the same
e age, would you have any probleu giving her testimony the
7 same weight as anyone else?
8

9

10 truth?
11

A, No.

Q. Do you believeall young people tell the

A. No, I don't. I don't believe all old people
12 do, either.
13

14

16

18

17

18

Q. How do you feel about the deathpenalty?
A. I believe in the deathpenalty.
Q. You believe in it?
A. Yes.

Q. What does it ean to believe in it?
A, I believe there are certain casesthat war-

19 rant the deathpenalty,
20 Q. And when you say there are certaincases
21 that warrant the deathpenalty, do you mean a certain class,
22 a certain group of cases?
23

24

26

28

z7

28

29

30

A, No, the case in itself.
Q. So, you have to loo at each case individually?
A. Yes, I think you do.

Q. And would you promise to do that 1n this case?
A, Yes,

Q. If you are selectedfor the jury?
A. Yes,

Q, Have you ever expressedan opinion about this

-77-
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

26

28

i

27
I

Il
28 I'I

II

29 4

I

30 i]
t,

I!

1,

case to anyone?

A. Do you mean just by discussingit?
Q. I mean by saying, "Do you know, they picked

up that guy and I think he must be guilty," or, "He couldn't
be the one, he is not guilty." ave you ever said anything
like that to anyone?

A. Not that I can recall.
Q. I raising your ow chi1dren, do you teach

the to do what is right and to avoid wat is wrong?
A. Yes, I do.

Q. You try to do that%
A. Yes, I do.

Q. Do you think all parentsshould?
A. Yes, I do.

Q. Do you think that young people,and especial­
ly young oeo,and by that I mean teenageyouth, should go
for rides with en they don't low?

A. ho, I don'.
Q, If the evidencea this easeshowed that hap-

penedsoewhere,would you hold that against the person?
MA, to, I wouldn't.
Q. Do you subscribeto the Ely Daily Times?
A. Yes, I do.

Q. Do you read it every day?
A, Yes.

Q. Are you influencedby ?
MA. Hot particularly.
Q. Did you ever make a decisionbasedon what

you read n the paper?
A. No.
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2

3

Q. Let me ask you this: Did you happen to read
an artiale back in Octoberof Last year, Octobero 79,
and the headlinesaid: ''Pub1leand ProssBarred. Judge
ClosesMurder Hearing.," pd you happen to read that on4 I

I

the front p,agH of the Ely oau,Time1?6

8

7

8

9

10

11

A. I seem to remembersonothing like that, but
the detaiis, no,

Q. Do you think the court should close hearings
to the public and the press?

A. No.

Q, Becausethey did in that hearing,would that
have any influence on you on your ability to sit as a furor12

13

14

16

18

17

18

19

20

21

22

z3

24

25

28

27

28

29

30

in this case?

A, No,

Q. You understand,of course, that anything you
have read fn the paper is not evidence?

A. Yes.

Q. And often times, what you read in the paper
ls not correct,

A. Right.
Q. Since we have been here going through ques­

t.ions and here and there we have had some delays that have
occurredand you people have had to sit and wwait. How do

you feel about that?
A. About sitting and waiting?
Q. Yes
A. I think that's one of the things that'sneeds

to be taken care of, but wwe would fust have to be patient
and wait.

Q. Does that causeyou to be aggravateda little
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A. No,

bit?
A. Not particularly.
Q. If the court sayswe will meet at two o'clock

and we meet at 2:l5, that doesn'tbother you?
A. No.

Q And 1f you are selectedas a juror, you
won't let any delays that may unfortunatelyoccur in the
future causeyou to have any strong feelings one way or
the other?

Q. You understandwhy I ask all thesequestions?
A. Yes.

Q. why?

A. Becausethey might have some affect on me,

personally,how I night feel towards one of the attorneys
or prejudicemy feelings, you know, if you kept ue waiting
and I didn't 1íke it or somethinglike that.

Q. You seemvery nice, Have you ever seena
dead body?

A. Yes, I have.

Q. Would it affect you to seea gruesomepie­
ture of one in this case?

A. I'm sure it would't be pleasant.
Q. Has anything that I have asked you about or

the judge asked you about or anything else in your mind that
has triggeredanything else in your mind that would make you
think maybe you couldn't be a fair and impartial juror in
this case?

A, No. I think it is an awesomeresponsibility,
Q. The judge read an instruction on what you call

SUPPÉOR0081
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BY MR. MCGUIRE:

Q. Mrs. Windous, where do you live in White Pine

County?

A. On the McGill Highway.

Q. Howw long have you been a White Pine County

reasonabledoubt, and he told you that the State,which I
represent,the people of the Stateof Nevada, have a res­
ponsibility to prove all the elementsof the easebeyond a
reasonabledoubt. That instruction said to be reasonable,
1t must be actual and substantialand not erepossibility
or speculation. Would you follow that standard1f you served
as a juror in this case?

A, Yes.

resident?
A. All my life.
Q. Are you acquaintedwith anyoneelse on this

list, aside from Dr. Wicker?

A. Betty Bianchi, Buddy Sampson,Dean Saderup,
Orva Thomas, but they are not personalfriends, just people
that I do know and exchangepleasantrieswith.

Q. Have any of those people discussedthis case
1n your presence?

2

3

4

6

6

7

8

9

10

11

12

13

14

16

18

17

18

19

20

21

22

23

24

25

28

28

29

30

MR. JOHNSTON:

your Honor,

THE COURT:

MR. McGUIRE:

THE COURT:

McGuire.

A. No.

Pass the juror for cause,

Thank you, Mr. Wiener?

T'hank you, your Honor.

I'm sorry. I mean Mr
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Q. Have you heard the casediscussedin your
presence?

A Yes, I have.

Q. And as as result of thosediscussions,has
that node you for any opinion as to the guilt or innocence
of Robert Ybarra?

A. No.

Q. Has there ever been a tie when you were not
in favor of the death penaltyas an institution?

A, No.

Q. Do you know any membersof the Keney Griffth
family?

A. fes, sir.
Q. ho do you know?

A. I know her mother; her dad, and her sister­
in law, and brother.

Q. How long have you known her other?
A, I knew her mother when 1 startedhaving my

kids, she wworked at the hospital:in the narery.
Q. So, you have knoa her for so fourteen years?
A. Actually, longer, becausemy first child died,

and it would be sixteen.
Q. And how long have you kno her father?
A. Just in the last year, but it is not personal­

ly, I know then through church.

Q. You attendchurch togetherwith the Griffiths,
you go to the same church?

A, Yes, wwe do.

Q, You probably see the every week, then, is
that correct?

-82-.
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A, Yes.

Q. And how long have you known the sister-in-Law?
A, The sister·in-Law,just about the last year ·-

a11 of them, really, except for the mother, just in the last
year,

0. Do you think this would causeyou any problem,
seeingtheaweek after week, if you were to return a verdict
of not guilty on the personwho has been accusedof murder­

ing their daughter?
A, I would hope not,
Q. Do you think that your acquaintanceshfpwith

theand seeing them weekly might have any affect on you in
a penaltyhearing, if this caseere to go to a penalty
hearing?

A. No.

Q You said it honestlywouldn't affect you.,

Would you be satisfied If you were on trial for a crime of
th1s magnitude to have someoneon a jury with your frame

of mind?

A, Yes.

Q. Would you be satisfied to have someoneon the

jury with the sameweekly acquaintanceshipand weekly contact
with membersof the viet1m's faoily?

A. Yes,

Q, You indicated that you disapproveof the
fact the preliminary hearingwas closed to the pressand

the publie, is that correct?
A. Yes,

Q. Are you aware that was done by the agreement
of both the Defenseand the Prosecution?
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3

4

A, No.

Q. Do you think it would have any affect on your
deciding this case that Bob Ybarra is not a residentof
White Pine County?

A No.

for causeby both sides, Ve have gone about an hour, I
think, again. We will take our first recessfor the after­
noon, and I will ask you to reamberthe admonishment., I
have to apologize to you for the heat in the room. Take

your coats off and make yourselvesas cofortableas you
can., We have no thermostaton this floor of the building.
So, there is no way to control the heat up here. The only
way we can control it is by openingand closing a window,

'

and we can't do that very well, becausetherewill be a
draft on the people who are sitting right next to the win­
do. So, Lt is so detrimentale can't do that, either,
S0, we have coffee and doughnutsfor you and punch, I be­
l1eve. And when you leave the courtroom, we will open the
windows and try to cool it down a littie bit, And you wwill

just have to bear with us, becausethis is the system that
we have here, Remember,do not discuss this caseor anything
related to the casewith anyone, Do not read, watch, or
listen to any report or commentaryconcerningthis case,
including the media, and without limitation radio, news-

paperand television. Do not form or expressany opinion
on this caseuntil it is finally ubitted to you. Let's
be in recessfor about fifteen ainutes,
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MR, MCGUIRE:

your Hosor
THE COURT:

I will pass this juror,

The furor has been passed
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go through the entire panel before we substitute?

ready to go with Mrs, Arterburn now,

up againand start through again,

(Court reconvenedin the abovenatterat 3:20 p.u.)
This court is in session.

I believe we are down and

The Statewould so stipue

The Defensewould, too,

Yes, then just fi11 it a11

1s your Honor inclined to

THE COURT?

THE COURT;

MR. VIENER:

Late.
MR. JOHNSTON:

(hereupon,court recessedin the above matter
at 3:02 p..)

Let the record reflect this is a continuationof our case,
wherein the Stateof Nevada, the plaintiff and Robert
Ybarra, Jr, is the defendant, Gentle@en,we have the jury
in the box and ready to continue, Would you agree?

MR. VIENER:

your Honor.

THI COURT:

' '•.,MRS. LAVON ARTERBURN,

having been first duly sworn to testify to the truth, the
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whole truth, and nothing but thetruth, testified on her

286

25 , oath as foliono:

I

27

28

29

30 BY MR. JOEMSTO±

VOIR DIRK EXAMINATION
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Q, Mrs. Arterburn, are you related to a1l the
Arterburns in Medill?

A, Yeas, I am.

Q. I should ask 1£ they are all related to you,
A fes.
Q. Okay. How long have you lived in this area?
A, Since 1931.

Q. 1 would guess that your husbandprobably
doesn'twork ay more?

A, No, we are divorced,
Q. What kind of work did he do?
A. He worked for Kennecott.,
Q. For how any year@?
A. Thirty--one.
Q. Have you ever worked outsideof the hoe?
A Por other peopleat hoes,once in a wwhile.

Q. How many children do you have?
A. Three.

Q. Did you always try to teach those children
the differeaeebetweenright and wrong?

A. I did.

Q. Did they follow your direction?
A. I hope so.

Q. No seriousproblest
A. Not really.
Q. The victim in this case,Nancy Griffith, was

about fifteen years old. Would that causeyou any proble,
such as young personbeing involved?

A, lo, but I was very sorry for the family,
Q. Did you know the family?
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A. No, I did't, not very well, just to say
hello yearsago, I haven'tseen the for f1fteen years,

Q, Now, you have read about this case in the
newspaper,haven"t you?

A. Oh, yes,
Q, Have you ever expressedan opinion about the

case?

A. No, I haven't.
Q. Have you ever discussedthe casewith anyone

else?
A. No, not really.
Q. When you say, "o, not really," what does

' that mean?

A, I have 1listened to soeof theho were
subpoenaed,but 1 didn't seeany evidence.

Q. You have talked to some of the peoplewwho

are here today?
A, No, I just listened to them.

Q, herewas that at?
A. Just here and there.
Q. Did any of thosepeople expressan opinion?
A. Not really.
Q. How do you feel about capital punishment,

the deathpenalty'?
A. It all dependson the case,
Q. Do you think there are caseswhere it 1s

appropriate?
A, Sometimes,

Q And sometimesit's not appropriate?
A. That's right.

-87-
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Q. Have you always been of that attitude?
A, I would like to give everyonea fair trial.,
Q, That's good. Have you ever had any contact

with the local police or Sher1ff'sOffiee in all the years
you have lived here?

A. Oh, yes.
Q. Were those good contacts?
A, fes, they were.

Q. You feel that the.policedo a good job in
their work?

A. Yes, I do.

Q. They investigatecrime well in this County?
A. fes.
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Q. You mentionedthat you have had contactwith
the District Attorney's Office. as that as good experience?

A. Yes, it was.

Q. Mrs, Arterburn, would you praise to keep an

1s '; open mind and listen to all the evidencepresentedhere in
I:

19 court?
I

i
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29

A. I viii.
Q. And you realize you can use your common sense?
A. Yes.

Q. We don't want you to leave that at hoe. If
a witness takes the standand talks about seeingpink ele­
phants flying around, that wouldn't be very good common

sense,would tt, to have that kind of testimony,would it?
A. No, it wouldn't.

Q. I would just like you to look out for pink
elephanttestimony, The judge has given a couple of in-

30, structions to you, one of the that says the burdenof proof
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is on the State, And I representthe Stateof Nevadaand
the peopleof that State. There is a very good reasonfor
that high burdenof proof, and that's to insure that the

proper person is brought forward in every case. Would you
bold e to that burden of proof beyond a reasonabledoubt?

A. Yes.

Q. And that'snot beyond any doubt at all, it's
beyond a reasonabledoubt. Do you agreewith that?

A. Yes,

Q. Can you think of any reasonat all why you
10

shouldn'tserveas a juror in this case?
11

12
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A. Why I should or shouldn't?

Q, Why you should not,
A, No, I can't see iy not,
Q. And if you were in the defendant'sposition,

would you feel cofortablewith a juror like yourself here

today?
A, I think so.

Q. Now, also, if you ere in my position, would

you feel comfortablewitch yourself as a juror?
A. Yes.

Q. You see, the Defensebas really stressedthat
the defendantis entitled to a jury to be fair to hi, but
so are the people of the Stateof Nevada; it flows both ways
Do you understandthat?

A Yes.

Q. Have you ever heard of the old expression,
'An eye for an eye and a tooth for a tootch"?

A. Yes.

Q, Do you agreewith that?
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A. No.

BY MR. WVIENER:

Q. Do you know where that phrasecomes from,
Mrs. Arterburn, "An eye for an eye and a tooth for a tooth"?

Q. What is wrong with it?
A. It's hearsay,
Q. As a standardof justice, is thereanything

wrong with it? An eye for an eye and a tooth for a tooth?
A. Yes.

Q. hat 1s wrong with 1t?
A. It isn't evidence,
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16

16

MR. JOHNSTON:

your Honor.

THE COURT:

MR. WIENER:

Pass this juror for cause,

The Defensemay inquire.
Thank you, your Honor.

phrase?

A, I can't rememberexactly,

A. I would rathernot
Q. Would you please? hat is the rest of that

I

17

18 [l
t

·[2o ,,t
21 /

jit
22

II
23 ,
24 ' phrase?I'
26 '

A,

0.

A.

Q.

Out of the Bible.
Do you know there ts some more to that little

Yes.

Could you tell us what that is?

,
2s

l Q. Would you be surprisedto hear, "An eye for
#

z i, an eye, a tooth for a tooth, but vengeanceis mine, says

2a
" the Lord," Vengeanceis not for the people, but vengeance

29 1s for me, says the Lord. Perhapsfs that one of the reae

30 sons you wouldn't aet on that? Does that sound familiar
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to you no?
MA, Yes.

Q. Keeping that in wind, would that be something
you would consider if you wore asked to punish somebodyfor
revenge,would you keep that phrasein mind?

A Yes, I would.

0. Are you a churchgoer?
MA» No.

Q. Do you have any familiarity with the Bible?
A No.

0. Do you believe in the Bible?
A Yes.

Q. Sort of like maybe your feelings about the
deathpmmalty, where it would be appropriate?

MA. We leave that to the Lord,

Q. Now, surely, if you are asked to believe the
testimonyabout a pink elephant,your coossensewould

A. That's right.
Q. But if you heard testimonyabout gray ele­

phants, that wouldn't necessarilybe somethingyou would

disbelieve,would you?

A. That isn't necessarilyright, either.
Q. Yes, but if they say they saw gray elephants

running do main street in to, you might believe that
even though common sensesays tbat is more possible than

pink elephants,wouldn't it?
A, Yes.

Q. So, if you hear testimonyon the standabout

28

2

Ii
24

E,

I

¡

I

I

I

27

28

29

30

20

21

22

23

tell you moat likely that is not really believable. And I
18

think you said that already, dida't you?
19
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things that sounds like they are common sensebut they just
don't fit togetherwith the rest of the case,would you use
your coon sensein testimonyabout things that seescome

mon sensebut when you think about the real hard they are
not? Because,I don't think wore going to hearabout pink
elephants. You said you had a good experienceon calling
with your contactwith the D1stetAttorney's 0ff1ce,
Would you believe, though, that it's possiblethat a mis­
take could be made in bringing chargesagainstsomebody?

A. Yes.

Q. That's possible, isn't tt?
A, Yes,

Q. All right. You have got a good feeling about
law enforceantpeople in the County, too, but it's possible
they have made some mistakes, too, isn't it?

A Yes.

0. And you would listen carefully, would't you,
in trying to dee1dewhether that is wat happened,wouldn't

you?

A, Yes.

Q. Could I ask you how many children you have,
Mrs. Arterbum?

MA. Sir?

Q. How many children do you have?

A. Three.

Q. They are all grom with family?
A. fes.
Q. Did you happento watch any televisionac-

29 {} counts of this case?

30 A, One time is all.

-92-
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Q Do you recall wat channelthat was, do you
have any idea?

A. No, I don't.
Q, But you have readabout it in the newspapers?
MA Yes,

Q. Are you influencedat all about things you
read in the newspapers?

A. No.

Q. So, you don't get any feelings one way or
the other fro the stuff you read in the newspaper?

A No, it can ba false.
Q, Well, you have got some beliefs about this

fellow, the Ayatullah Khoueini, doa't you, from the nes­
papers?

A. Yes.

Q. 'That fellow over in Iran who is holding al1
of thosehostages,you have soe feelings about him right
now, don't yas?

A, No, I have no feelings about that, not reslly,
Q. You have no feelings againsthim?

MA No.

Q. You have heardsoe things he is supposedto
have done, though, haven't you?

A. Yes
Q. You think thoseare good thinge or bad things?
A. They don't sound good.

Q. So, if you were asked right now what your

opinion is about tbat man, you might have soe feelings
againsthin, mightn't you?

A. ell, that's not in my hands.
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Q. But you have as feeling if you heard a part1-

Q. I am sort of doing my duty, too, a1thoughI
would rathernot.

A, It is everyone'sduty,
Q. If I recall correctly, you said that some­

times you think the deathpenaltywould be appropriate.
Do you have your own set of ideaswhen it would be appro­
pr1ateand when it wouldn't?

A. ho.

Q. Well, do you want to be a juror?
A, No.

Q. No, you don't?
A I don't know that much about it.• About being s juror?
A. No.

Q, Would you want to sit here for two weeks
during the trai and listen to a lot of testionyand
weigh 1 alot, do you feel 1ike doing that? If you had
your choice, what would you do?

A, I believe I a serving a purposefor my

country,
Q. But personally,you would rathernot, though?
A. No, not really.
Q. That's okay. Mrs, Arterburn, by the way,I' not trying to trick you into anything, becausereally

therearen'tany correct answersto anything I have been
asking you here. There are just answersin a way to try
to explore what some of your feelings are about things.
Are you offended that I am doing this?

A. Ro.

SUPPEOR0095
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cular kind of a case that it might be appropriate,is that
what you're saying?

MA, No, only if it was for sure,
Q, If what was for sure?
A, That he was tha murdereror something,
Q. And if it turned oat that you believed for

sure that Robert Ybarra committed this crime, ould you
then autostiallyfeel that he should be given the death
penalty?

A, No,

Q. So, there is morethan just he murderedher,
there 1s nore things that you would consider, isn't there?

A. That's right.
Q If the court instructedyou that thereare

certaincircumstanceswhere you could impose the death
penalty, would you feel you had to?

A, No,

Q. So, you would exerciseyour o decisionand
then decidewhether it's permitted?

A, Yes.

Q. Bather than take what the court says as an

instructionabout what you're supposedto do, right?• Yes
Q, 8o, you wouldn't give up your own feelings

about it, would you? This 1s real important. You wouldn't

give up your om feelings in deciding the deathpenalty,
would you?

A, I think I need evidence,to seekevidence,

Q. The judge and the prosecutorboth have in­
dicated to you it's the job of the prosecutionto prove
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2

that Robert Ybarra is guilty, And that it means it is not
our job at this stage to prove his innocence, Do you see

A. No.

Q. 'They expressedtheir opinion to you, right,

the differeae?
3 '

A. Yeas, I see the dferenee.
Q, 8o, it wouldn't be necessaryfor us to say

anything, actually?
A. That's right.
Q. And you could still coeback with a verdiet

of not guilty? would you have any probl with that?
A, o.
Q. And placing the responsibilityentirely on

the prosecutor?
A. No.

Q. You wouldn't have any problaewith that?
MA, lo.
Q. I think you said some peopleexpressedsn

opinion to you about the case. Did they affect your think­
ng at al1t

A. No.

Q ell, you know wbat they think, don't you?
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23 }! so you have a good idea aboutwbat their opinion is?
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A. I listened 1s a1i,
Q. Do you rememberthe peoplewho told you hat

their opinion was?

A. lo, I don't racall the.
Q. You don't reelerwho it ast?
A, No, and it wasn't that close.
Q, Well, if betweenno you are chosenas a
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juror, betweenow and the tie you aleyur final decision
1f you rwber who they are, are you going to feel tbat
you're not going to be able to é that you"re going to be
uncomfertable weeing the if they know you sato thfg
Jury and maybe you didn't thatRobert1Mera was guilty
and you wore voting for not gutty?

A, I would have to akaup my mind wen I have
the evidence,

Q. Are you going to be swayedat al1 by your
feelingsabutwat the publia villi think about you beeause
of your deesion?

MA. No, I' not.
Q. And you wouldn't let that enter into your

mind at a11%

A. That's right.
Q. And that your duty ts to follow your con­

scienceand do what you feel 1s right even if a lot of
peoplemight disagreewith you when you are through, would
you be @ofortable tn that situatioa?

Q. I ama not trying to scareyou out of it. You
have alreadysaid that you are going to do your duty even
though you would ratherbe doing soothingelse for two
weeks. But, you're not going to have a problem in worry­
Ing about publie opinion, is that true?

A. I don't worry about it.
Q. You don't worry about it now, either, do you?
A. No,

Q. You seem like a very strongminded person,
You said tat your sons have servedon the Grand_Jury?
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A. Yes,

Q. Did that give you any specialexperienceor did
he talk to you about howw they go about making decisions?

A. Very little.
Q. So, that hasn'tmade you any wiser Ln court­

roou stuff than anybody else, has Lt7
A. No,

Q. Do you feel your knowing Mrs. Griffith wightaffect your decision in any way, even though it was way
long in the past?

A. No.

Q. What if you happen to run into her after this
trial, are you going to feel embarrassedfor her if you are

14 among the jurors voting for not guilty or iposing the death
1s

] penalty, are you going to let her opinion affect you?
18

17

A. No.

Q. It is possible in your mind, isn't it, that
a this might be the wrong man, Mr Ybarra, wouldn't you say
19 that'sa possibility in your mind?
2o A. It could be.
21 Q. As a matter of fact, now if I asked you if
22 you were going to vote now for guilty or innocent, which
23 way would you vote?

I

24 ll A. Neither.
25

28

Q, Well, now, the judge said that everybody 1s
presumedinnocent until proven guilty. Now, we haven't

27 heard any proof, yet, have wwe?

28 A No.

29

30

Q. So, if you were going to vote now before you
heard any proof, how would you have to vote?
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A. I don't have to vote.
Q. Well, if you had to and -- Well, you got me

on that one. Well, let's say you had to, okay? Let's say
you had to vote now. He, Robert Ybarra, Ls presumedto be
innocentuntil proven guilty. Now we haven'tseenanything
proven yet. What, in your mind, what must your following
of the judge's instruction tell you now? hat do you pre­
sume in your mind right now about Robert Ybarra?

A. Every man is innocentuntil proven guilty.
Q. How about this man?

A, All men are.
Q. Is this man innocent right no?• Innocent until proven guilty,
Q. Has he been proven guilty, yet?
A. No.

Q. So, what is he right now?

A, Innocent.

Q. Okay, thank you, You are not sad at me now,
are you?

A. No.

Q. Are you sure? Okay. So, if you're going to
vote no, if the judge said Mrs. Arterburn, you vote right
now, How would you have to vote, innocent or guilty

A. I' afraid I would disappointhim, neither
one,

Q. ell,'I don't think the judge is going to
ask you that, but if he does, you have got to say innocent,
becausehe hasn'tbeen proven guilty yet; so, he must be

innocent.

A, That's what our la says.
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Q. Okay. And you dos't have any quarrelwith
that, do you?

A. No.

Q. You just don't want to give me the answer
that I want, right?

A, Not a definite answer.,

Q. You're not going to give up your opinion in
the jury roo just becauseother people -- ell, just be­
causeyou're outvoted. You will hold out your opinion un­
til you are covinced to changeit, right?

A. Right.
Q. You are not wishy-washy, I can see that.

Okay. And you will keep that saesattitude Lf you are
chosenas a juror all the way through to the end of the
tr1al, won't you?

A. Yes.

Q. And you wouldn't pave any quarrelwith the
fact that Robert is not required to get on the standand
testify to you, and tell you, and prove to you he is inno­
cent, right?

A. Right.
Q. He has s right to be silent, and it is not

his job to prove his innocence,but the State'sjob to prove
his guilt. You have no problemwith that, do you?

A. That's right.
Q. You have got no doubt about that, do you?
A. No doubt.

Q. Okay, Thank you very much, Mrs. Arterburn.e will passMrs. Arterburn for cause,

Thank you, counselor. You
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may go to the next prospectivejuror.

VOIR DIRE EXAMINATION

./
• ---···. -

-----·--\
MRS. JORIA F. MUIR,J'" ( ------··-··-···----

having been first duly sworn to testify to the truth, the
whole truth, and nothing but the truth, testified on her
oath as follows:

BY MR. JOHKSIO:

Q, Mrs. Muir, are you married?
A. Yes.

Q. Do you have any children?
A. Two.

Q. How old are they?
A. Right and five.
Q. What does your husbanddo?

A. He is a dieselmechanic

Q. Where at?
A, PioneerEquipment,

Q. How long has he worked there?
A. He just startedabut three weeks ago
Q. How long have you lived in White Pine County?
A. Ten «nd a half year.
Q. You said earlier that you were a friend of

Martin Sorenson?

A. That's right.
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Thank you, your Honor.
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Q. Do you visit in each other'shoes?
A. Yes, I visit with his wife.
Q, Have you ever discussedthis casewith

Martin or his wife?

A, No.

Q. The topic has never come up at all7
A. I believe she was there when anotherLady

told us what had happenedin this case, that a young girl
had beenkilled, and I think his wife was thereat the time.

Q. Was that one of the witnesses?
A. That told me?

Q. Yes.

A. No.

Q. You realize that anything you heard is not
evidence?

MA. Yes, I do.

Q. Now, DefenseCounselspendsa lot of time

18 trying to make jurors vote today, I can console you and

19 tell you that is not necessary, In fact, no one who is
2o 4electedfor the jury is going to be voting bere for a good
21 period of tie, severaldays. Is that period of time going
22 to causeyou any problems for you or your hoe?
23 A. You mean that I will be gone fro my hone?

24 Q. Yes.
25 A, It will be an inconvenience,but someonecan
2s help me handle it and I will be able to handle it.
27 Q. Someonecan help you with the ehildren?
28 A. fes.
29 Q. Now, also before you vote, in addition to some

30 time going by, that time is going to be f111ed up. You don't
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just sit here and listen to counselentertainyou with
stories,or pink elephants,or accentsthat we may have

acquiredon the eastcoast somewhere. What you're going
to be hearingand seeing is the evidenceof the case,you
understandthat?

A, Yes,

Q. That evidencewill coe fro up there, fro
s the witness stand. It will come from witnesses,you will

I

9 ' see exhibits that will be presented,things that you can
see and touch Do you understandthat?

A. Yes, I do.

Q. Will you considerall of those things in re-
gard to this case in making a decision?

A. Yes, I would.

Q. You won't reject any of the?
MA. No.

Q. You won't throw the meatballsout?
A, I don't know about the matballs.
Q. Okay. Now, one of the things that happens

in a trial, and you have alreadyseena little bit of it, is
fro time to time, I will standup and object to something.

A. fes.
Q. Would that causeyou any problem?
A. No.

Q. Would that make you uncomfortable?

A. That you will objeet, no. I think it is good

that either party could object.
Q. Why do you think it is good?

I would object to that.
}ecau9e sometimeseither

MR. WVIENER:

THE WITNESS:
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party might get off on to the wrong track.

BY MR. JOHNSTON?

Q. fou understandthat'spart of the responst­
bility that I have?

A. Yes.

Q. And likewise, I believe, the DefenseAttorney
would do that once in a while, too.

A. Yes.

Q. Now, this case involves the deathpenalty.
What do you think about the deathpenalty?

A. I have been in favor of it, yes.
Q. How long have you been in favor of it?
A. Possiblyas long as I have beenan adult

end thought about such things as that.,
Q. Any particular event in your life that caused

you to think the deathpenalty is somethingwe ought to
have?

A. Oh, I have read books and things about crimes
being committed where I have formed an opinion that the
deathpenaltywould have beenappropriatein those cases.

Q. hat kind of cases?
A Caseswhere the murder has been thought out

and caseswhere there have beenno intention of starting
out with -- ell, with committing murder.

Q. Okay. One of the things we will spendalot
of time talking about in this case is murder and deathand
we have probably given you all a big lift, but there were
some other erimes charged,and the judge went through those
in the beginning. There was the ehargeof kidnapping.
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Another chargeof sexualassault, And then one of battery
with intent to commit a crime. There were actually four
crimes charged. Vil1 you look at eachone of the crimes
and relate it to all of the evidence,will you do that?

A. Yes,

Q. You would't ignore one becauseyou think one
part of the easeseasto be more important than other,
wi11 you?

MA. No, they are each individual, as I understand
it, but they will either be acquittedor convictedon each
one of those charges.

Q. Now, dependingon the results that coeback,
13 a very unusual thing can happen in this case. If the jury
14

16

16

17

18

19
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21
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28

27

28

29

30

came back and decided first degreemurder has beencoitted,
therewould then be a penaltyhearingwhieh ore evidence
could be presented,and then a seconddecisionwould be
made by the jury as to the penalty, But on the other
three charges,if the dec'sonef the jury is the defendant
1s guilty of each one of those three, you will have the

opportunity to decide the penalty on those, too. Do you
think you could do that?

A, fes.
Q, You can impose a penalty on the defendant

that would take his 11fe7

A. I could if after listening to the evidence
and I thought it was appropriatein my own judgment., And

it's a big responsibilityand I realise that.
Q. Do you think the deathpenaltyought to be

imposed in every murder case?

A, No.
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Q. Since you have been in court, haas there been
anything that I have said, or the judge has said, or one
of the DefenseAttorneys have said that causedyou to think
of somethingthat you didn't realize earlier, maybe a
reasonthat you shouldn'tserve%

A, There is one thing that does bother me and
that's it's hard to distinguishbetweenhaving formed an
opinion and, you know, just listening to so»body. I am
not -- ell, my mind isn't a blank and that's the only
way I feel that you couldn't have any opinion whatsoever.
I have heard things about this case, is what I am saying.

Q. Okay, all right. I supposethe question is,
can you put those things aside?

A. I feel that I can.

Q. And you sort of -» ell, can you unwind your
mind? Can a person go back and forget something?

A. I don't kow 1f you can forget it, but I
think you can be fair abut it. And 1f I didn't feel like
I could be fair, I wouldn't want the responsibilityof this.

Q. You think you're the kind of person that could
shoulderthe responsibility in this case?

A. I could, yes.
Q. Do you know anyoneelse on the jury, anyone

who is sitting up here with you right now?

A. I have seensome of them before, but I don't
know them personally.

Q. You're not friends with any of the?
A. to,
Q. In other words, you have neverworked with

30 any of the?
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A. No.
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Q, You would treat hin just the sane?
A. Yes, I would.

MR. JOHNSTON: Your Honor, I will pass the
juror for cause.

THE COURT: The Juror is passedfor
cause. The Defensemay inquire,

MR.. WIENER: Thank you, your Honor,

Q. You ever talked with him about his job7
A. Yes.

Q. The kind of things he does on a daily basis?
A, fes.
Q. If Martin were to take the stand,would you

give more weight to his evidenceand his statementthan
someoneelse's?

A, No

Q. Martin Sorenson,he is a local officer of
the law, isn't he?

A, Yes.

BY MR. WIENER±

Q. Mrs.Muir, you know Officer Sorenson?

A. Yes
Q. Have you ever beena juror before?
A. No.

Q. You sure sound like you know a lot about
courtroomproceedings. Have you been in court before?

A. lo.
Q. You said you heardsoe things about the

case. Were some people talking to you?
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A. Well, yes, in a town like this you are bound
to hear things and raad the papers is the only things.

Q. Reading the paperand hearing things?
A. Well, reading the paper.
Q. Well, you are going to hear a lot of things

if you get chosenas a juror here.
A. Yes, I know.

Q. I am not sure that it's going to make your
9 day like walking out in the fresh air, Do you want to be

10 4 juror?
11 A. If I had my choice, would I be here, is that
12 what you mean?

13 Q. Yes.

document,but there has beena preliminary hearing in this
case,

There is more than a piece of paper that requireshis pre­
oncehere.

MR. WIENER: That's the document that
chargeshi with the crime. If there was no Information,
we would"t have a casehere.

A, I would ratheravoid it, sure.
Q. Okay. I might say the same thing, too. You

understandthat the reasonwe are here is this piece of
papercalled an Information, which chargesRobert with these
crimes, and that is why he is here today and that is why we

are here no,
Objection, your Honor.

Well, that's the charging

Well, thats the basis for

THE COURT:

MR. WVIENER:

MR.. JOHNSTON:
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That's correct.THE COURT:

Q. You are right with Mrs. Arterburn on that.

BY MR. WIENER:

Q. So, this Information is just a piece of paper
right now, and it is not any evidence, You have no problem
with that, do you?

A. No.

Q. Right now, it's merely the Prosecutionhere
8ayfng, "You did it." And they haven't taken any oath,
yet, have they? They haven't gone up thereand testified
from the witness stand, have they?

A. No.

Q. Okay. And that's the kind of evidenceyou
are to consider,only the stuff from the witness stand.

A, Of course.

Q. So, you're not going to considerwheat you

might have heard outside, or theseother people'sopinion,
are you?

A, No.

Q How are you going to feel if, at the end of
this trial and you decide there isn't enoughevidencefor
you to convict Robert or to impose the deathpenalty on him,
are you going to have any problem if you run into these
same people Later who might have expressedtheir opinion
that said he was guilty?

A. No, I wouldn't.

Q. So, you're not going to let that;public opinion
enter your mind, either?

A. No.
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A. I probably won't discuss it with anyone,
Q. Even afterwards?
A. Probablynot.
Q. Did you core away with any thoughtsat all

about this case from reading the newspaperor talking with
other people?

A. With any thoughts on then?
Q. Yes.

2

3

4

5

6

7

8

9

10

11 family.
12

A. Yes, I came away with thoughtson them,
Q. I am sure you felt real sympathy for the

A. Of course.

Q. Did you have any thoughtsabout this fellow,
Robert Ybarra, who they have chargedwith the crime?

A. I didn't have any thoughtsabout him personal­
ly, no, just what I had read in the paperabout the police
arrestingsomebodywho they thought had committed the crime,

Q. Did reading that tend to make you believe
maybe the police ereprobably right?

A. Well, I thought they probably had some evi­
dence,or they wouldn't have arrestedhim.

Q. But that wouldn't make you think he is guilty
beyond a reasonabledoubt?

A. No.

Q. In fact, the pol1ce could make a mistake,
couldn't they?

A. Sure.

Q. You said you contactedthe District Attorney
at one time for some kind of assistance?

A. Yes.
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Q. Were you the victim of a ere?
A. No.

Q. I guess you were sort of satisfiedwith the
work they did for you, weren't you?

A, fes.
e Q, 'They could make mistakes, though, couldn't
7 they?
8

9

A Sure.

Q. Do you know any of Maney Griffith's family
10 personally?
11 A. I worked wwith the potherat the Nursing Homea,
12 at one time
13

14

16
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Q. Did you work with Mr. Bell?
A No.

Q. 80, it was the Nursing Hoe rather than the
hospital1?l Yes.

0. How long did you work with her there?
A Only a few months,

Q. She worked there herselfwith you?

A tight.
Q. Were you a social friend of her'a?
A, No.

0. Were you close while you were at work with
her?

A. lo, just friendly, She was nice to work with.

Q. Did you know Nancy Gr1ff1tht
A. lo, but I think I saw her once or twice.

Q. Have you ever seena deadbody, a dead

person?
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A. Yes, I have.

Q. When was that?
A I have worked in the Nursing Home and the

hospital and I have seenseveralolder people.
Q. That might upset you 1f you saw picturesof

that, but it wouldn't prejudiceyou againstRobert, would t?
A, No.

Q. Was your husbandin the military?
A, No, he wasn't.
Q. Have you ever beena victim of a crime?
A. No -- Well, somebodystole my wallet once,

but that'sa11.

Q. Did he steal it out of your purse,or what?
A. Yes, out of the car.
Q. Was anybody caught?
A. 1o.

Q. You have nothing against the police for not
catching the thief, do you?

A. No.

Q. Do you go to chureh?
A. Yes.

Q. Do you read the Bble at a11?
A. Once in a while, yes.
Q. Did you now the Griffiths from church?
A, I have seen them at church, but they don't

26 go to the saeward that we go to,
z7 Q. In your attitude towards the deathpenalty --

I'

28 ell, did you say you have your own ideas about when 1t
zo might be right to impose a deathpenalty to soebody,right?
30 A. Yes.
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Q. If, at the end of the case, the judge instruct­
ed you on the law and the law doesn'tsay that you can 1m­

pose the death sentencein one of the kind of casesyou be­
lieve, would you follow the judge's instruction?

A. Yes, I would fol1o his instructions.
Q And you wouldn't impose the death sentence

unless it is actually one that the fudge says you can imr­

pose the deathsentenceon?

A, No, I wouldn't.

Q. And even if he instructs you that you can im­

pose the deathsentence,you wouldn't feel that you would

have to, will you?

A. No.

14 Q. So, you will still be able to let Robert
16 Ybarra live, no matter what happensin this trial?
16 A. Yes.
17 Q. You understandthat?
18 A, Pardo?
19 Q. I say, you understandthat, don't you?
2o A es,
21 Q., That no matterwhat happenshere, you can
22 permit hi to live. But 1f you want to posethe death
23 sentence,there are only certainconditions that will allow
24 you to do that?
25 A. fes.
28 Q. And even if you find those conditions exist,
27 you don't have to impose the deathsentence?
28 A. fes.
29 Q. You understoodwtat I was talking about with
30 Mrs. Arterburn, didn't you, with the presumptionof innocence?
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I'a not really asking you to vote now, but you understand
z that right ow you must have in your mind that Robert Ybarra
3 is innocentuntil we hear proof beyond reasonabledoubt that
4. he ts guilty?
s A, fes.
6 Q. And you will have no trouble keeping that in
7 mind?

8 A, No, I won't.
9 Q. And you ill reserveyour opinioasand deci-

10 síonsuntil the very end of the ease?
11 A, Yes,
12 Q. And if you are chosenas a juror, you"re not
13 even supposedto talk about your opinion on the caseuntil
14 the wwhole case is finished.

may go forward with the next juror.
MR., JOHNSTON: Thank you, your Honor.

MISS CINDY D. SMITH

having been first duly sworn to testify to the truth, the
whole truth, and nothing but the truth, testified o her
oath as fe1ls

Very ell., Mr. JohnstonTHE COURT:

A. I know that.
Q. With anybody, ineluding other jurors, right?
A. fes, I know that.
Q. Okay. Thank you, e vi11 pass this juror

for cause,
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VOIR DIRE EXAMINATION

BY MR. JOHNSTON;

Q. Are you married?
A. No,

Q. Have you been able to hear everythingokay,
Miss Smith?

A, Yes.

Q, In all the questionsthat have been asked
10 today, do any of them causeyou any particular concern?
11 A. No.
12 Q. You agreewith the generalway all the ques-
13 tions have gone?
14 A, So far.
16 a Q. How do you feel about the deathpenalty?
16 A It's not an easyquestion,but I definitely
17 i believe you will have to have real solid evidenceto use it.
18
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t,

1l
ti

Q. Real solid evidence.
A, Very solid evidence,
Q. Very solid evidence?
A. Yeas.

Q. Okay. You heard the definition of proof be­
yond a reasonabledoubt. If the tatesatisfiesthat stan­
dard, is that enoughevidence for the deathpenalty?

A, No. T'he evidence is -- ell, it has to be
what you can look at, and hear, and know,

Q. Okay. The judge instructedyou on to types
of evidence

A. Right.
Q. Yu rememberthat?
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A, Yes.

Q. There is direct evidence.
A Yes,

Q. What 1s direct evidence,do you reueber?
A fes.
0. Okay, what is direct evidence?

A. Direct evidence- .. well, I can't remember

the exact definition,
Q, That would be like someoneactually seeing

somethinghappenand saying I saw him take the book or
' somethingfro that table. That would be direct. C1rcum-

oeERrYa+g;3rso
RCV'D 11DEC00
pRORCOUNSELFILES

Your Honor, I think I will
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MR.. JOHNSTON:

challengeat this time for cause.
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12 stantialevidence,the judge said would be just as good

and should be consideredequalwith direct evidence. That

would be like finding the personwith the book in their
possession

A Yes.

Q. Do you think that is good enoughevidence

to convict someoneof murder?

A. Oh, no.

Q. Let me see if I understandyou. In order for

you to find someoneguilty of murder, you are going to

need someoneto give you direct evidence, is that what you

are telling ae?

A. So far, yes.

Q. Okay. And if the evidencewere circumstantial,

you are saying that is not good enough for murder, a murder

conviction?

A. No

SUPPEOR0117



1s actually for cause,but we will stipulate to her being
excusedIf the District Attorney wants to.

2

3

4

MR. WVIENER:

THE COURT:

Your Honor, I'm not sure it

Al1 right. We're going to
s excuseyou, Miss Smith, and thank you very much for your
6 time here. e have gone almost anotherhour here and the
7 temperatureis no 85 4n the courtroomand rising. So, I
g think we better take a little break again and try to cool
9 the room down a little bit if we can. There 1s more coffee

10 and refreshmentsoutside for you. Rememberyour admonit1on

11 not to discussthis case or anything relating to it with
12 one anotheror anyoneelse. Do not read, watch, listen to
13 any report or commentaryconcerningthe case. And don't
14 form or expressany opinion on any subject connectedwith
16 the caseuntil it is finally submitted to you. We will
16 take a short recessat this time.
17 (Whereupon,court recessedin the above matter
18 at 4:10 p.m.)
19

20 (Court reconvened1n the above matter on Apr1l
21 1, 1980, at 10:20 a.m., IN CHAMBERS, OUT OF THE PRESENCE

22 OF THE JURY.)

23

24 Wiener.

25

THE COURT:

MR. WIENER:

You may proceed,Mr.

Thank you, your Honor. I
26 would like to renew my motion to have the fury voir dired
27 independentlyof each other, individually and alone in the
28 courtroom. My feeling has been reinforcedas I expressed
29 yesterday. Anybody with reasonableintelligence can easily
30 figure out while sitting in the courtroomwhich answersare
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3

desiredand which are not by your Honor and the various at­
torneys and they can avoid being challengedfor causeor
could get oneself challengedfor cause. I would say the

4 questioningof the furors as to their awarenessof the pre-
s trial publicity and perhapscontact in the community, and the
s feelings in the community that might somehow influence their
7 decisionsare the ones that are more difficult to ask because
e there are other furors there who would resent,or would take
g the attitude of aggressivenessthat I feel is really neces-

10 Sary in order to get to the truth from the jurors. And it
11 hampers the Dafense'sability to explore the area of poten-
12 t1al bias or prejudicebecauseother jurors impaneledwill
13 be sitting there listening and making assessmentsof our
14 personalityfrom somethingthat we have no choice but to do.
16 And I understandagain the logistical problem in the court-
16 room. In fact, your Honor has the radio on right now, be-
17 causehere in chambers,without the rad1o on, the jury sitting
18 on the other side of the wall would probably be listening to
19 what we are saying and they may be hearingnow. And it makes
20 it terribly d1ff1cult to have an in camera discussionand
21 discussionsout of the hearing of the jury. And, unfortunate-
22 ly, the defendantis suffering becauseof the building that
23 really isn't equipped to handle a caseof this nature. And
24 I would suggestthat's anotherreason for requestinga change
25 of venue in a casewith this much passion. And the Defense
26 would ask, again, that the jury be questionedindividually in
z7 the courtroomand that the questioningbe limited only to
28 the area of prejudice and their ability to be fair and im-
29 partial becauseit appearsthere is a possibility the venue
30 will be changedeven If the jury is seated. And I would ask
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Off1ee would again opposea motion to voir dire the fury
individually and outside the presenceof the entire ven!re,
We don't seeany purpose that might be served. Defense
Counselstatesthat his ability to explore the bias and pre­
judice of the potential jurors has beenhampered,because
of the presenceof the entire venire, but, yet, he offers
no evidenceof that, which I think would be required. There
has beennothing to demonstratein court that he has been
inhibited in any way by the questionsthat he has pursued
in seekingout prejudice in order to exercisea challenge
for prejudice. And I think it is appropriatethat we get
this thing moving and keep it moving. And as far as the
jurors themselves,there don't seem to be this underlying
8aggestionby DefenseCounsel that the citizens of this
County, who are part of the venire in this case,have an

underlying intent to somehowget the Public Defender's
client, I just don't think that is true at all. In fact,a recentlyas this morning in chambers,one of the furors
who passedfor causeyesterdaystated that on reflecting
her situation, that she now has some new concernsabout

serving on the jury, And yesterday,at least four jurors
were excusedby stipulation of the parties for causewhen

they expressedthey had fored a fixed opinion in this case
without further voir dire being necessary. I think part of
what has to happen is counselhas to use some discretion in
probing this bias and prejudice in order that we don't re­
quire jurors to expressopinions or give information that

Response,Mr. Johnston?
The District Attorney's
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25

28

27

28

29

30

I'

the motion be granted.,
THE COURT:

MR. JOHNSTON:
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2

3

4

5

6

7

8

9

10

11

12

13

they hsve alreadyacquired. I think the real question
goes to whether or not they can sit fairly on a case,and
so far, as has been demonstrated,the jury can sit fairly
in this case. And secondly, regardingthis particular
building in which we are locatedand whetheror not it is
equippedto handle casesof this nature, I think the build-
1ng has provided adequatefacilities for district court trials
of this nature. Certainly the building is old and it has
its problems,and every portion of the building is not sound­

proof fro anotherportion, But theseare all things we

can make adjustmentsfor 1f we are willing to wwork within
wtat we have, and we can do that and this trial can go for­
ward,

14 THE COURT; Anything ins elosing?
16 M. WIENER: Just to answerone remark

18 of the Distriet Attorney. It ts impossible for me to demon-

17 stratey difficulty in examining the jury on the record in

18 froat of the jurors when I an stating that the reasonI am

19 making this motion I can't adequatelygo forward with my

2o examinationof them. Yesterdayin chambers,I indicated

21 twice that I felt the Prosecutionahad made remarksabout

22 the fact thst I am not a local attorney,and that it tends

23 to appeal to their local prejudices, And my om position
24 in seekinga changeof venuewould further alienateme fro
2s the county if somehow they should take it personally.
26 And I feel that a fair trial can't be heardhere for Mr.

27 Ybarra. Now, the remarks I an referring to ts the one where

28 a juror was asked if therewere three out of four attorneys
29 who were local and if they knew any of them. And it is
30 plain the obvious one of theho was being referred to was
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2

3

4

6

8

7

me, And anotherremark was made at the recessabout people
from the eastcoastvith some kind of spuriousor phony ac­
cent, and that seemsalso to raise the same issueof local
prejudice that I a addressing. And there is no way that I
can adequatelyexaminea juror without potentially alienat­
ing all the rest o the venire sitting out there. And it
also demonstratesmy difficulty when it is a secular logic

s that the District Attorney brought up, I am emphatically
9 statinghere for the record, becauseI couldn't go aheadand

1o do it in court becauseof the people in the community.
11 THE COURT: The court's ruling is the
12 same. Your motion is deniedand the court continues to be-
13

14

15

18

17

18

19

20

21

22

23

24

l1eve that the jurors and the·peoplein this community are
honestand they will give honestanswers,and that they have
no stake in sitting on this jury or getting off this jury.
I might statethat I have sat in every jurisdiction in this
State,and had jury trials in practicálly every one of the,
and I seeno differencebetweenthe jurors here and the jurors
anywhereelse, And I have sat o seriousmurder caseshere
and I have sat on murder cases in other locations in the State,
and I seeno differenceat all. Furthermore,the statutes
provide for this procedure. I think if your argument is
good and that proceduremust be eployed, it would have to
be employed in every case. This procedurehas beenused in

a procedurethat can be used anywhere in the country. If
there fs a problem or a questionon this procedure,it is a

problem of eaunseland not a problem of the community. And

the court, for all of those reasons,let the record reflect,

28

29

30

z5 the courts of this State for well over a hundredyears and
28 i I believe this procedureis acceptedand approved,and it 1s
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1 the court denies your motion. Now, let's go into the court-
2 room and proceed ith this case.
3

(IN OPEN COURT, at 10:30 a.m.)

Honor

MR. WIENER: Perhaps,your Honor, could

we indicate on the record why Mrs. Ferrari isn't here?

THE COURT: We will be glad to do that.
Mrs. Ferrari works as a baker, and let the record reflect

Let the record reflect the continuationof the caseof
the Stateof Nevada, plaintiff, versusRobert Ybarra, def­
endant. Let the record show the presenceof the defendant,
the presenceof his counsel, the presenceof the District
Attorney and the Deputy District Attorney. We are not con­

tinuing the selectiveprocessof selectinga jury 1n the

secondday. In the 1nterim, the court has receiveda phone

call from Mrs. Windous that she feels she would like to be

requestionedor feels that there are some questionsthat
she might want to have reconsideredconcerningher prior
testimonyyesterday. And for that reason, the court is go-

1ng to start by going back to her. Perhapswe should call
the roll first and see if we have everyonepresent.

(Whereupon, the court calls the roll of the jury.
A11 the jurors are present.)

The State is ready, your

Everyone is accountedfor?

They are all present.,
Thank you. Gentlemen,are

This court is in session.THE COURT:

THE COURT:

THE CLERK:

THE COURT:

we ready to go forward?

MR. JOHNSTON:
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z7

28

29

30
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that she and another lady are the only bakers in the busi­
neeshera i the City of Ely and last night there was a
seriousautomobileaccidentaffeetfng the other person.
So, rather than close the bakeryup entirely and causethe
fury and everyoneelsenot to have g doughnut today, we ex­
usedMrs, Ferrari so that she could maintain her duties and
be sure that we have a doughnutand that the businessdidn't
have to closedo completely, Now, are we ready to go
forward?

2

3

4

6

86

7

8

9

10

11

MR. JOHNSTON:

THE COURT:

Yes, your Honor.

Mr. Johnston,we were open-
12 ing with Mrs. indous.
13

14

15

16

17

18

19

20

21

22

24

25

26

27

28

29

30

.
···-·······

--....___1RS. DNaw1Dos,)
having beenpreviously sworn to testify to the truth, the
whole truth, and nothing but the truth, testified on her
oath as follows:

VOIR DIRE EXAMINATION eontinued

BY MR. JOHNSTON:

Q. Mrs. Windous, I believe yesterdayI askedyou
a questionregardingyour children and you statedyou had

a fourteenyear old. And 1 askedyou if having a child
at that age, an age very close to the age of the victim,
Nancy Griffith, would causeyou 4ny problems in being able
to sit on this ease. And the judge has indicated to us

this morning in his chambersthat he receiveda call fro
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2
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12

13

14

16

16

17

18

19

20

21

22

23

24

you and you have reflectedon this questionand thought
about it and that you now have some additional concerns
Could you @hare thosewith me, please?

A. ell, yesterdaywhen you askedme if it would
causeme any problems, I said no, I didn't think it would,
But when I got home, the questionswere going through my

mind. And being around my daughter, I am not so sure that
1t would't affect me in hearing the evidence,hearing the

testimonyand receiving the evidence, that I wouldn't asso­
c1atewith my daughter. And I felt that I should let you
know that, you know, listening and going home everynight
might have an affect.

Q. Is there any way you could qualify that affect?
What do you think it would be? Probably, in the evidence

you will hear some grizzly tales of wwhat happenedand you're
go1ng to see some terrible photographs. Would seeingand

hearing that type of thing and then going home, would that
causeyou to be unable to sit fairly and judge this case?

A, I hope it would not, but I can't say for sure
that it wouldn't. I might identify with my daughter, I
would hope that it wouldn't, but after being home last night
and the questionsand stuff, I thought about it and that
kept botheringme, you know. And yesterday,I didn't really
think about it, I didn't have an awful lot of time to think

SUPPEOR0125
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Q. You do a lot of things together?
A. Yes.

Q, How strong a persondo you consideryourself?

Q. Do you have a real close family?
A. Yes.

28

27

28

29

30

26, about that question.



2

3

A. Physically, I am probablypretty strong I
would say

Q. But you might be influencedby the fact you
4 would see your daughterevery day and associateher age with
s ,

the age of the victim?
8 A. 'There might be a poss1bi1ttyof that, I just
7 don't know fer sure. You know, I am trying to be so honeat,
s you kao, but that did bother mme and I felt that I should 1let

9 you know.

10 Q. I supposethe question, the, 1s, would you
1 be willing to put those feelings asideand just listen to
12 the evidencethat is presentedin this courtroom ff you're
13 on the fury and make any decision that you have to on the
14 basisof the evidencehere and not your family association?

A. I wwould try my best,16

18

17

18

MR. JOHNSTON:

Counsel, your Honor.

THE COURT:

Pass the juror to Defense

Al1 right. You may inquire,
19 Mr. WLener
20

21

22

23

24

NY MR. WVIENER±

Q. Mrs. Windus, you said that you seem to be a

little embarrassedabout being too honest.
A, No, I am not embarrassed,but I know that I

25 have delayed things. And if I had non what some of the
2s questionswould be, I could have reflectedon them and pro-
27 bably -- 1 dot know how to explain it. I am embarrassed,
28 more than anything, becauseof the delay, you know.
29 Q. You brought it to the court'sattention,
30' though, as soon as you 1earedabout ft and that was the
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proper thing to do.

A, lo, not as soon as I thought about it. I
waited until I thought the judge was up. I couldn't very
well call hf in the middle of the night.

HY MR. WIENER£

Q. I am sure he appreciatesyou waiting on that,
If I hear you right, what you are saying is, perhapsif you
ereone of thesepeopleout here in the audienceand would

2

sf
4

5

6

7

8

9

10
"

THE COURT: She wwas very thoughtful.
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Q. And you heardBob Ybarra is chargedwith kid­

nappingher, beatingher, raping her, murderingher, setting
her on fire, and you are going to see some gruesomepictures
and make you wonder what 1t looks like for someonewho has
been set on fire. You are naturally going to think soeat

A. fes.

have had a chance to listen to all of yesterday"asquestions,
you might have been able to give e correctanswerright away
and you would have thought of soeof the questionsyou heard,
am I correct?

A. I gave the correctanswer that I thought yes­
terday, but it was after I went hoe and was aroundmy family
and my daughter,especially.

Q, Your daughterLs urten?
A. fes.
Q, Did she have any acquaintancewith Nancy

Gr1ff1¢ht

A. lo, not that I know of.
Q. You are going to hear that Keney Griffith was

f1fteen.

11
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of your daughterand think that at that time it might have
been your daughter, isn't that true?

A. There might be a little bit of an identL1-
cation problem there.

Q. What we're trying to find out here is 1f you
feel there is anything in your personallife that might make
it difficult or you to be like this statuehere of justice,
which is blindfolded. Ideally, if you are listening to a
case involving someonewriting bad checks or somethinglike
that, you wouldn't feel any personalidentification with that
case,would you?

A. No.

Q. But one like this, were the victim might have
been your daughterinsteadof Nancy Griffith, is one that
doesn'tmake you entirely blindfolded, does it?

A. If I had to sit on the jury, I would try to
do my best. I don't know that I would identify my daughter
with this case. I am just saying that

Q. There is a possibility you wouldn't be able
to, but you just don't know?

A. I don't know.

Q. Well, two weeks from now, you would be in a

tough position if it turns out in two weeks you find out you

really couldn't listen to this caseand not think about your
own family.

A. That's true.
Q. You are going to be askedat some point to

decidewhetheror not Bob Ybarra is guilty or not of this
crime. And in that caseof soeonewriting a bad check, if
you make a p!stake and set that person free, why, you would
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2

3

4

6

6

7 ¡

8

9

10

11

12

13

14

15

think perhapsyou shouldn'thave or you might have some

secondthoughtsabout it and that would be different than
one where you might set someonefree who might just as easily
have done it to your daughter,right?

A. Well, the same is true 1f I felt the opposite
and I felt that he was guilty just bee@useI identified my

daughterwith it.
Q. Well, what I would like to find out is 1f

your decisionon the evidencehere is one that you can"t
keep an entirely clear mind on, one in wieh you would be

consideringyour omn daughterin thinking aboutRobert
Ybarra's guilt or innocence. And I ask you no, you know,
and you sort of got to give us a definite answer. I know

what you would like to be able to do, but I realize it is
difficult for you to say. So, n that case,would you say
now that you can't say for sure that you could be an im-

of the line of questioning,we would stipulateand allow

Mrs. Windous to be releasedand thank her for serving.

partial juror entirely like that blindfolded statueof
M1ss Justice? But you can't say that for sure, can you?

A. No, I can't.

ROBERTYBARRA, JR.
RCV'D 11DECOO EH-20774
PRIORCOUNSEL FILES

All right. Thank you, Mrs.

Your Honor, in the light

Well, we would challenge

Mr. Johnston,do you want

-128-

THE COURT:

MR. WIENER:

for cause,your Honor.

THE COURT:

to respond?

MR. JOHNSTON:

1ndous for your candor, we appreciatett very much, We

will excuseyou. And I believe the questioningwas down

to Mrs. Coburn. Mr. Johnston,I think maybe it's your turn,
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MR. JOHNSTON: Thank you, your Honor.
2

3

4

6

6

7

8

9

10

11

>,( MRS. CONNIE M. COBURN,
aaa -»as_o

being first duly sworn to testify to the truth, the whole

truth, and nothing but the truth, testified on her oath
as follows:

VOIR DIRE EXAMINATION

12 BY MR. JOHNSTON:

13

14

16

18

17

18

19 thirteen.
20

Q, Mrs. Coburn, do you have some children?
A. Yes.

Q. How many do you have?

A. Five.

Q. How old are they?
A. Twenty-one, twenty, sixteen, fifteen, and

Q. Now, in responseto some questionsearlier
21

22

23

24

25

26

27

28

29

by the judge, you stated that your family was somehowac­
quaintedwith the victim?

A. Yes.

Q. Could you tell us a little about that associa­
t1on?

A. Well, my daughterwent to school with Nancy
until e moved to Hercules Gap, which was six years ago.
And they have stayedovernight togethersometimesat her
houseand sometimesat my house; sometimesat least once

30 or twice a month. And then after we moved, they went to
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2

3

4

5

different schoolsand they grew apart eventuallyabout five
years ago, and they didn't go togetheranymoreafter that.
And when they startedgoing to high school together, they
had made other friends,

Q. As the girls have grown up, and as you say,
they have grown apart, what about your memory of Nacy,
has that kind of diminished, gone away?

8 A. ell, I can rememberher being a happy little
9 dark haired girl, who would come to our house.

10 Q. Would that causeyou any problem in sitting
11 on this case?

12

13

A. It's possible.
Q. Would you be able to sit and evaluatethe

14 evidencethat is just presentedhere and not contribute
16 anythingabout Nancy Griffith from your prior experience?
186 A. ell, I would try. Like I said, I haven't
17 known her, really, for five years now. I reemberher like
18 she was. The only thing I really don't know if I could do

19 is when you said we would have to look at pictures, I don't
2o know if I could do that.
21 Q. It's not an easy fob to be a juror in a case

22 like this, it is a tremendousresponsibilityand it takes a

23 lot of time, and there will be a lot of evidence to hear

24 and some of it will not be very pleasantat all. Would just
25 seeinggruesomepictures,would that causeyou a problem?

28

27

28

29

A, I don't know.

Q. Do you have what we call a weak stomach?

A. Yes.

Q. Have you ever passedout when you have seen

30 a gruesomescene?
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1 A Well, I pass out at the sight of blood, es-
2 pec1ally if it is y own.

3 Q. If you are on the jury and you passedout,
4 would you praise to get right back up? Excuseme. I don't
6 really mean to make light of the responsibility that you
6 would have on the jury. And I think it is very important,

17 •

18

19 ,
I

7

8

9

10

11

12

13

14

16

16

20

21
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25

26

27

28

29

30

you know, to find out thesekinds of things. What we are
both looking for, the DefenseAttorneys and ourselveson

behalf of the Stateof Nevada,we're looking for jurors
ell, in a case like this, you've got to roll up your

sleevesand you have got to be willing to work hard, and

you've got to have some intestinal fortitude. Do you think

you have that, except for this weaknessfor blood?

A, I don't know, but I would try
Q. What does;your husbanddo?

A. He works for Kennecott.

Q. How long las he worked there?

A, Fifteen years.
Q. Have you lived in White Pine County all of

that t1me?

A. Yes, I have.

Q. Do you have anopen mind about this case?

A. Yes, I haven'tmade any decisionson it.
Q. Did you read the newspaperarticles about it?
A. Yes.

Q. When you read those newspaperaccounts,did

you ever think in your subconscious,you know, that I knew

Nancy, and boy, that is a terrible thing?
A, Yes.

Q. Did you ever say anything about or think any

-131-
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1 thing about what ought to happen to the personwho did that?
2 A. Well, I figured they should be brought to trial
3 and justice for doing it, but I didn't associateany person
4 with that at that time.
6 Q. And when you read about the police arresting
e someone,you didn't attachany guilt to that?
7 A. Only that I thought 1f he did do it, he should
8 pay for doing it, but I didn't, you know, come right out and
9 say that he did Lt.

10 Q. Then, you w1ll promise that you will keep an
11 open mind and look at all the evidence in this case?
12

13

14

15

18

17

18

19

20

21

22

23

24

25

28

27

28

29

30

A. Yes, I could do that, yes.
Q. Now, there has been some mention of the death

penalty in this case; the possibility that, well, the jury
might have to make some decision that would lead to that
death penalty. Do you agreewith the deathpenalty?

A. Well, I believe it's a necessity. I don't

really believe it Is right to take a human life, but I
think that.possibility is there and maybe it will be a

deterrent to other crimes. And if a person is an adult and

they commit that crime and know that it is a possibility
that they have to pay that penalty.

Q. Okay. If I hear you, I think you're saying
what a lot of people say. They have some mixed emotions

about the deathpenalty.
A. Yes, I have mixed emotions about it, but I

believe it is necessary.

Q. Okay. You believe it is necessary. Are you

,
a strong enoughperson to impose it, yourself?

A. Well, I think really that 1f as personcommitted
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1 a crime terrible enough and vas proven guilty, that they
2 really condemn themselvesto that. So, I would hope I
3 would be able to 1f that 1s the way I understandLt.

A. Yes.

Q. Is there anything in the questioningthat has

occurredhere that triggers 1n your mind some reasonthat

perhapsI haven't or the fudge hasn't specifically asked you

about that might be of concern,any reasonthat you would

Q. Okay. You made a commitmentearlier to the

judge, I believe, one of the first questionshe askedwas

whether or not you would follow the law that he instructs
you in, remember that commitment?

A Yes.

Q. You still agreewith that?
A. Yes.

Q. What about the laws of the country and this
State, do you agreewith all of them?

A. Well, I am sure everybodydoesn'tagreewith

every Law.

Q. What about you, Mrs. Coburn, do.you agree
with the law?

A. I try, you know, I try to understandwhat

they are supposedto pean and go by them, yes.

Q. Do you drtve fLfty-ffve miles an hour?

A. Yes, I do.

Q. Very good. Some of us have trouble with

that one. You realize, then, that as a juror, it is not

your position to take issuewith the laws of this 1and,

as the judge will instruct you, and you believe you vi1l
fo11ow the 1aw?
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not be able to serve in this case?
A. No, but the only thing that really bothers

me is what you say about the pictures.

1

2

3

4 MR. JOHNSTON: Your Honor, I pass this
s juror for causeon behalf of the State.
6

7

8

THE COURT:

MR. WIENER:

Mr. Wiener?

Thank you, your Honor.

of similar. You said you'd try to setaside your opinions.
A Yes.

Q. And do your best?
A. Yes.

Q. So, you have sosawarenessof this caseboth

» BY MR. WIENER:

10 Q. Mrs. Coburn, I am sure you heard the ques-
11 tions we asked of Mrs. Windous. You said somethingsort
12

13

14

16

16

17

18

19

20

21

22

23

24

25

26

27

from reading the newspaperand fro knowing Nancy Griffith
through your daughter?

A, Yes.

Q. Have you seenanything on televisionabout

the case?

A, Yes.

Q. Do you recall ho any times you might have

seen television storiesabout it?
A. I think it was twice.

Q. And how about in the newspaper?

A. Oh, more than that. Probably five to ten
28 articles on it.
29

30

Q. Pive to ten articles?
A. I read the newspaperevery night except last
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night, if there was somethingabout it in the paper last
night.

Q. Do you read the Reno papers?
A. No. Once in a while, but not all the time.

Q. Reading the papers influencesyour opinion
on some things, doesn't1?

A. Yes, on some things.
Q. Things that perhapsyou don't have eny real

personalknowledge of, like what is going on in Washington,
or Iran, or Afghanistan?

A. Yes.

Q. The newspaperand the television storiesmust

have had some influence on your attitude, though, about
this case?

A. Well, like I said, I thought it was a terrible
thing and I hope that the one that did it was caught and

punishedfor doing it, but I did't, you know, make any
d1st1nctionon whether who they had was the one, you know,

that was in on it.
Q. Okay. You said you hope the one that was

caughtwas punished for it?
A, Yes.

Q. Well, here is the an that got caught.
A, I said the one that did it, I didn't say or

mean the one that was caught, the one that did it.
Q. Well, okay. I wasn't trying to get you

caught on that answer there. But it would be natural and

maybe in that little slip of the tongue was an accurate
answer. Did you get a feeling when you read in the paper
that they had caught someonewho did 1t?
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A. Well, I mean, you just think, ell, they got
someone,you know, that they think did it; but, they don't
always get the right one. It is possible to ake a mistake,
I would say

Q. Well, now, if you are chosenas a juror, you
will sit through two weeks of testimonyhere and everybody
else in the community probablywon't.

A. Right.
Q. And yet, they will have the same feeling you

do, which is the person that was aught is the one who pro­
bably did it, right?

A. They may think that, I imagine most people do.
Q. So, if you're sitting here and all this evi­

denceand find that there is still some reasonto doubt fin

your mind, you are going to go out thereand everybody in
the comity who are not going to be sitting through a11
of this evidencehere, and they are likely to think that you
let a guilty an go. That's a possibility in your mind,
isn't Lt?

A. ell, I think you have to go by the evidence.
All thosepeopleout there haven'theardall the evidence.
So, I think no matter what it turns out to be, you have to
go by what you hear the evidenceis and what you think.

Q. How is it going to affect your thinking?
Have you ever et Nancy Griffith's mother?

A. I have met her, yes.
Q. Or somebodyelse in the commity wto knows

that you are on the jury and after this case is over, what
1s going to happen if you see them and they say, "You let
a guilty persongo, Mrs. Coburn, The newspaperssaid he
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did it or the newspaperssaid he was caught, and why did
you let hi go? Why did you let him et away without im­

posing the deathsentenceon hi? That's somethingin
your mind, is't Lt?

A, I am sure there are people that would say
that.

Q. That might affect your ability to be 1007

impartial, wouldn't it, though?
A. I don't know, but I would try to be 1007

impartial.
Q. I am sure you would try to be, but, you know,

we have got the same problem here, You can't say now, can

you, that you're going to be impartial. You can only say
that you wiii try to. Do you see the difference?

A. Yes, I see the difference.
Q. So, is it true that you can't say now you

would be LOO7 impartial?
A. I would just have to say I ill try
Q. So, if I askedyou, Mrs. Coburn, just tell

me yes or no, are you going to be impartial in this case?
A. I would say I would try. That'sall I could

truthfully say.
Q. It would seethat you have doubts in your

mind, is that true?
A. Doubts about what%

Q. About whether you could set aside theseother
thoughts in consideringthe case in front of you, you have
soedoubts about that, don't you?

A, Towards guilt or innocence,you mean, now?

Q. About your ability to be impartial and not
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30
¡,

considerthe opinions of the rest of the comunity and your
own knowledgeand familiarity with Nancey Griffith, there 1s
some doubt in your mind, isn't there?

A. I don't think on that there is• There ts
doubt on my mind, like you said, on the issuesand things
like that. I don't really carewhat people say 1f I am

sure myself what I am voting on is right.
Q. Well, you are going to seepicturesof a girl

who visited your housenumerous times and she is going to
look roasted,

A. I know, and that is why I said I don't know
1£ I could do that.

Q. So, you have some doubt about whether you
could do that.

A. Yes, on that, I do.

Q. About whether you could look at thosepictures
and about whether that might enable to keep that clear in
your mind that the blindfolded justice should have? You

have had two little peaks under that blindfold, haven'tyou,
through the newspapersand the television and through your
familiarity with Nancy? Have you discussedthis casewith
your daughter?

A. Yes.

Q. Have you come away from that, too, with soe
strong feelings that maybe it could have been your daughter?

A. Well, where she was friends at one time, I
have thought of that. And I think everybodywho has a

daughterthat age have thought about it.
Q. So, you can't say for sure, then, that you

really can be impartial; of course you will try, but you
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Thank you, your Honor.

o, your Honor, that's fine,
Mrs. Coburn, thank you very

Mr. Johnston,did you want

our Honor, we would ask

MR. JOHNSTON:

MR. WIENER:

THE COURT:

to say anything?
MR. JOHNSTON:

THE COURT:

VOIR DIRE ,EXAMINATION

that Mrs, Coburn be excusedfor cause.

MRS. JULIA AHN NICHOLES,_

having been first duly sworn to testify to the truth, the
whole truth, end nothing but the truth, testified on her
oath as follows:

can't say for sure that you can be, is that true?
A, That's true.

BY MR. JOHNSTON:

Q. Is it Miss or Mrs?

A. Mrs.

much, You are excusedfro this case, lo forward with Jul1a
Ann Nicholes

Q. What does your husbanddot

M, He works for Kennecott.

Q. How long has he worked there?

A, Fifteen years.
Q. You statedearlier that you were acquainted

3o' with Dr. Wicker. Is he your faily doctor?
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A, fes.
Q. Have you talked to him about this case?

A, No,

Q How about Betty Banch?
A. Mo.

Q. Any of the police that you know?

A, No.

Q, No conversationat any tine with the?
M, No.

Q, lave you ever discussedthis caseat any

time with anybody?

A. fes, I have talked about it with my family,

my husband,and my close friends, with the mother of one

of Nancy's girlfriends that Nancy ran aroundwith, and I
have talked to her about it.

Q. Is she a witness on the board?

A. No, she ts not.

Q, Have you ever in those conversationsex­

pressedan opinion about this case?

A, An opinion, a qualified opinion. I would like

to say that I have read the newspapersand you could say that

it sounds like he is guilty, you know.

Q. Well, you have heard the judge'instruct you

alreadyon the presumptionof innocence.

A. Yes.

Q. That the defendantis presuedinnocentas he

27 sits here in court today. Do you agreewith that presumption?

28 A. fes, I do,

29 Q, When would you have expressedthat qualified

30 opinion we were talking about?
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A. When d1d 1?

Q. Yes.

A. Well, when I was talking to this person,we
were visiting togetherand as we go fro house to house,
we talked about this.,

Q. How long ago was that?
A. Well, we go once a month. It wwas probably

mostly right when it first happened,but we did touch on
it quite often. I wouldn't say we touchedon it every
month, but I know we touchedon it more than once.

Q. Okay. In your mind, have you ever abandoned
that qualified opinion?

A, Yes, the thought is there that they could
have picked up the wrong personand wouldn't it be horrible.
I have a son probably the same age or close to the sameage
and he is almost nineteen. And I think of curse that £
he was one of my sons and he was wrongly accused,you know,
somethinglike that.

Q, o, perhapsyou have a feeling the other way.
Coburn expressedperhapsshe had a feeling becauseshe

had a daughterthat she might identify with the victim. Are
you saying you might identify with the defendant?

A. Well, I have a daughterthat is fourteen, too.
So, you know, you could think both ways. You can identify
both ways,

Q. Do you feel that you could avoid identifying
either wway?

A, Yes, I think so.

Q. Are you a strongperson?
A. I think that'san awfully hard thing to ask
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a person,

Q, I saw you wince earlier when 1 askedsomeone

that.
A. I think basically I am, I tend to folio up

my friend's opinions, but I also think I have friends whose

opinions are the same as my own,

Q. Do you know anybody that's left on the jury
pane17

A, fes.
Q. Would that causeyou to side with them in

terms of opinion about this casewhen you have heardall
the evidence?

A. No,

Q, You could be independent?
A. I think I could be independent.

Q. What about the death penalty? Bow do you

feel about the deathpenalty?
A. I feel that it's necessary,

Q, Have you always felt that way?

A. Yes, as long as I have beean adult and have

thought about it.
Q, Do you think that there is any particularkind

of case that always requiresa deathpenalty?
A. No, I think that a particularcrime would

qualify for the deathpenaltywould require forethoughtand

how violent it was, and thinga like that.

Q. Now, the Stateof Nevada is going to call
some polios,Sberiff's Deputies, to testify in this case.

-

Do you feel tbat becausethey are testifying on behalf of

the Stateyou should give any more weight to their evidence
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A. No.

Q. Yes.

than other witnesses?

A. Becausethey are testifying on behalf of the
State?

Pass this juror for cause,

Thank you. Mr. Wiener or

MR. JOHNSTON:

your Honor.

THE COURT:

McGuire?

Q. You feel that witnessescalled by the State
can be impartial?

A. Yes.

Q. The court instructedyou yesterdaythat the
Statehas to prove the guilt of the defendantbeyond a

reasonabledoubt. Would you hold the State to that standard?

A. Yes.

Q. Would you requireus to meet a higher stan-
dard than that becauseof the seriousnessof the case?

A. How could you meet a higher standard?

Q. Beyond all doubt.

A. No.
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BY MR. WVIENER:

Q. Mrs. Nicholes, could I ask you vat you

mean by a qualified opinion?
A. Well, on the things that you read in the

paper, wtat you have now in front of you, it sounds like
that. But you realize that papersdon't alays have the

true story and that somethingcould have gotten mixed up

Thank you, your Honor.22
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MR. WIENER:
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A. Pardon?

Q. That wwould have been inconvenientduring the

or all the evidencecould be eircustantialand that cir­
cumstantalevidencecouldn't be figured right.

Q. Have you been in gourtresa lot?
A. No. I was a witness in an assaultcharge

when I was a teenager,but that was long ago and, in fact,
didn't even rememberit until I went hoe and thought about
1t. And I was called to be a juror, but I as excused, I
was about ready to have a baby

Q. That would have been inconvenientduring the
trial.

, trial.
A. Yes, becauseI was very miserablethe one

day I sat there.

Q. In this case in which you erea witness,
were you actually the personwho was assaulted,or someone
who might have seen something?

A. No. It was my girlfriend and I saw it happen.
Q. Was it a sexualassault?
A. No, it was anothergirl.
Q. Which of Nancy's friends is the one whose mother

you are faniliar with?

A. Phyllis Lyman and Lisa Lyman was her friend,
the way I understoodit, and they had beenquite close until

'l Lisa has startedgoing with a boy and then they weren't
really close. Since then, they don't go out together,you

know, becauseshe was with this boy most of the time, but
they were still good friends.

Q, You said you were a visiting teacheror some-
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thing?

4

A. Yes,

Q. What exactly is a visiting teacher?
A. I belong to the Mormon Church and we have an

organizationcalled the Relief Society. And in that Relief
Society, two sistersor two women are assignedto visit,
oh, maybe, six other women in the ward every month to go
into their hoesand visit with them and take a messageto
them, a religious message,just to make sure the family is
okay, and things like that. And Phyllis is sy partner.

Q. Do you teach from the Bible?
A. Some of the things. We have organizedmes­

sagesthat are written by generalauthoritiesand scriptures
that are taken from the Bible.

Q. I know that the church has its own scriptures,
but do you also refer to the 01d testamentor the New Testa­
ment7

A. The Old Testament,the New Testament,the Book

of Moron, the Doctrine and Covenantsand --

Q. No, Mrs. Nicholes, apparentlyyou have had

numerousconversationswith various people about this case.
Did you come away with any opinions at all or expressany

opinions of your own?

A. I would like to say yes, I expressedan opin­
ion, but like I said, I qualified that opinion and said it
sounds like it, but, like I say, I really don't know until
I hear all the facts.

Q. From the facts, as, you gatheredthem -- I
mean, you formed an opinion fro the facts you read tn the

newspapers,hadn't you?
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A. I formed an opinion, yes, but I wouldn't
stand on that opinion.

Q. With a 1007 certainty?
A. No, no.

Q. Well, you have opinions now about a number

of things that you might changeat a later tine, isn't that
true? For instance,your opinion about who you're going to
vote for in the presidentialelection, that'sbasedon news­

paper accounts,but you may change it as events happenand

as politicians fall on their face?

A, Yes.

Q., But as of now, you have an opinion about the

political situation from the newspapers,isn't that right?
A. Somewhat,

Q. Did you learn about this just fro the Ely

papersor also from the Reno newspapers?

A. All I have seen is the Ely paperand television
one night.

Q., This is tough, Mrs Nicholes, becausethere

really is no right or wrong answersto anything you are

saying. I supposeyou have probably learnedby now how

to get off the jury panel, if you want, you know, you could

run a bakery, even -- So, it is really important that you

searchyour heart and be truthful as much as you can. You

said you tend to pick your friends who have the sameopinions

as yourself., These people that you had the conversations

with, did they also expressqualified opinions, or were they

pretty much definite in their op1nions?

A. I believe she expresseda qualified opinion,

but I couldn't really say, you know.
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I

Q. But right now, not about opinions fro your
brain, but feelings, you must have soe feeling that Bob

Ybarra probably did somethingreally bad, otherwisehe
wouldn't be here, you do have that feeling, don't you?

A. My first impressionwould be to think yes.
And then I think that, well, maybe he as just there, that
could happen, too, maybe he was just there, you know, just
maybe it looks like that. My first impressionwould be to
say yes, but after I think about it, I could see wwhy 1f

so@bodysaw bím with her before, or something like that,
that you could jump to that conclusion,

Q. Your own daughteris very close in age to
Nancy Griffth, about fifteen or fourteen?

A. She's fourteen.

Q. And you just night hear testimonyhere that
makes Bob Ybarra look like not particularlya nice person.

MA. fes, I realize that.
Q., Even though totally aside fro any connection

with this case,you might find he is not a very good person.,
And then you might also considera girl the age of your
daughter,and you will see pictures of Nancy Griffith and
she was roastedand she lived afterwards. That's going to
have some affect on your ability to be totally impartial,
won't it?

A. I have beenworrying about this. I think I
can look at then, but I won't promise I won't become

emotionaland that I won't cry about it.
Q. It seems like you are a little upset even

now about 1t,
A. Yes,
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I would suggestwe excuse

Mr. Johnston?

Justa couple of comments,

MR. WIENER:

THE COURT:

MR. JOHNSTON:

please,your Honor,

this juror for cause,your Honor.

Q. The idea behind this grand drana that they
act out in the courtroomhere is that supposedlywe are
only supposedto deal with our thoughtsand not with our
feelings; just like the Justice there, we are blindfolded
and doesn'trecognizewhat the two s1des look like. Ta
a very lofty and a very ideal situation. And there is no
reasonwhy we can't try to be as ideal as possible. But
don't you have some real feelings yourself that maybe you
might not be able to be as 1deal in your approachto this
caseas someonewho doesn'thave a fourteen year old daughter
or hasn'tread about the caseand doesn'thave the fail1a­
rity with a mother of Nancy's friend, don't you have that
feeling that maybe you can't be as ideally objective as
perhapsyou could be?

A. Probably.

BY MR. JOHRS'TOR:

Q. Mrs. Nicholes, early on the fudge askedevery­
one sitting here if they had read the repaperor heard
anythingabout this case, remember that?

A. Yes.

Q. Everyone said they had. Everyone of the jurors,
there wasn't one exceptionand there hasn'tbeenan exception
yet. And yet, the DefenseAttorney talks about the ideal
and it appearsas though it is something- Well, the way
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am going to object to that. Questionsshould be addressed
to the questionof excusingher for cause. And I haven't
arguedanything, just merely askedquestions. I don't know

what the District Attorney is trying to do here, but we are
trying to find out what Mrs. Nicholes' feelings are and
that'sall I did. And I suggestthat is all he is supposed
to be doing.

your Honor, the approachcounsel took invited certainan­
sera, And I think it is necessarythat Mrs. Nicholes rea­
lize that there'sanotherside of the coin and should be
able to stepback for a moment like Mrs. Windoas did, Tale
a moment or so and step back and evaluatequestionsand
what the questionsreally mean and what her feelings has

got to be about the case in order to sit as a fair and im­

partial juror in this case. Aad then, certainly, if bias
or prejudice is demonstratedand counselbelieves there is,
I would have no problem in stipulating to releasethis juror,

he characterizedit, it is almost unobtainable,don't you
think?

A. I think people think with their heartsand
their mind and the experiencesthat they have,

Q. The jury systemwas intended to include
people on it, do you agree?

A, Yes.

Q. And would you also agree that the character1-
tat1on by the DefenseAttorney of what s jury should be
doesn'tsound like people, does it?

A. No.
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the questionsindicate that, that I have not concurred in
the request,your Honor.

1s what he is saying at all. I don't think that the ques­
tion is that objectionableand I overrule the objection and
let's continuewith the inquiry.

MR. WIENER; First, your Honor, from y
understanding,the District Attorney doesn'tfeel as if he
would like to excuseMrs. Nicholes? I supposeit is, but
I haven'theardany objection to may request.

I believe the direction of

All right, thank you. The,

Counsel, I don't think that

MR. JOHNSTON:

MR. VIENER:

THE COURT:

I would say this: If he believesMrs. Nicholas might need
some time to reflect on my questions,let's take a recess.
But I don't seewhat his questionshave to do with refleet-
1ng on the answersshe gave me. I don't assumethat she lied
or misstatedor anything, but the whole truth, and nothing
but the truth. Is he saying that she didn't in her answers
to my questions?

BY MR. JOHNSTON:

Q. Now, as I statedearlier, everyonehas read
or heard soethingabout the case. In your situation, you,
at one point, even expressedwhat you called a qualified
opinion. 'I supposea more appropriatequestion, though, 1s
what would you do in this courtroom if you were a juror?
Would you put opinions and inforation that occurredoutside
the courtroomout of your ind? Would you considerand make

decisionshere basedon what you hear fro the witness stand
and the evidence that you see?
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The Statewould resist the

Mr. Wiener, is thereany-

Yes, your Honor. May I

You certainly may.

MR. JOHNSTON:

A. Yes.

Q. And the fact that you expressedan attitude
that you are emotional,perhaps,in some situations, that
wouldn't have any bearingon your ability to fairly and
impartially judge the evidence,would it?

A. I don't think so. I just hate to break don
in front of people.

effort to challengeMrs. Nicholes for cause,believing that
Well, believing that the attempt to obtain jurors ho have
basicallyhad no contact with the case 1s an impossible
standardand a standardnot requiredby the courts of this
State. The standardshould be whetheror not the prospec­
tive furor will put those opinions out of their mind and
not consider them in deliberationsas jurors and consider
only the evidence in court.

THE COURT:

thing further?
MR. WIENER:

traversethe juror again?
THE COURT:

BY MR. WVIENER:

Q. Now, Mrs. Nicholes, I think you said yes when
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2s the Prosecutorasked you if you felt that truly ideal justice
2s was unattainable. You did say that, I think.

MR. JOHNSTON: I don't believe that was
the question,your Honor. I believe it had somethingto do

i

29 ii more with the way ideal justice was describedby Defense¿

27

28

30 Counsel. I believe there 1s a difference.
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'ell, let's rephraseit.THE COURT:

BY MR. VIENER±

Q. As I recall, you said it would be real hard,
you thought it would be real hard, you know, for a juror
not to let feelings and emotionsenter into their decisions
and becauseof that, really, the ideal situationwwas un­
attainable. Is that fairly accurate? I it isn't, tell me.

A That's fairly accurate. I just don't see
how anybodycan say that their feelings don't have an affect
on a decision that they make.

Q. Well, your feelings, you co into this court
wwith feelings alreadybasedon awarenessof the events of
this casefro newspapersand television, fro conversations
in the community, and fro personal.contactwith someone

whose daughterasvery close to Nancy Griffith. No, you
would be much betterable to keep your emotionsand feelinge
out of the casewithout that 1nforationaheadof time,
wouldn't you?

A, Yes.

Q. And so, of course,during the trial, a juror
1s going to get their feelings and emotionsaffectedby
what happensin the case,but you alreadyhad your feelings
and emotionssomewhataffected,haven't you?

A. Yes, and I don't see why anybody that's read
the paper don't have some feelings and emotions. I don't

27 ,, see how they could have.
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28 Q. 'Then, so, while the 1deal systemdoesn't
I

29 '{ exclude emotionsand feelings, theseshould only be emotions

30 and feelings, or if the ideal system is that emotionsand
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BY M. JOHNS'TO:

Q. Mrs, Nicholes, you believe that a jury should

feelings do coe in as the jurors listen to the evidence,
if that is the ideal situation, then, you can't really satis­
fy that ideal, can you, becauseyou have alreadygot emotions
and feelings about the case.

A. Yfes, but I think that people realize that those
feelings have to be put asideand rely only on the feelings
that you have here,

Q. Yes, but you really can't say for sure, at
leastwhen I askedyou the question, you couldn't say for
sure that you eould put those feelings aside.

M. No.

q. Do you have any reasonto changeyour answer?
A, My answer to what?

Q. That same questionnow. Could you say for
sure that you will set your presentfeelings and emotions
aside for tvo eeksof this trial? Can you say that for
sure?

A. Well, I guess I can say I will try. Now, I
have never been through this and I just don't know.

Q But while you will try, you have doubts in

your mind about it?
A, Yes, I have doubts,

A11 right.

I would like to traverse

I renew my request,yourMR. WVIENER:

Honor

MR.. JOHNSTON:

again, your Honor

THE COURT:

28

29

30

i

I

I

2 i

·,
4

6

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

28

-153- ROBERTYBARRA, JR.

RCV'D 11DEC0O EH-20796

PRIORCOUNSELFILES

SUPPEOR0154



have no feelings or emotions?

MR. WIENER: Your Honor, by the way, for
the record, I will object. There is significant case law
that says that you can't keep going back and forth to quali­
fy and r@qualify a juror. I think your Honor has the suffi­
cient information to make a decisionnow, And I am sure the
Prosecutorwill continue to try and get Mrs. Nicholes to say
the things to satisfy him. And we can go back and forth on
this. I would suggestthere is no reasonto put Mrs. Nicholes
through this any further. I suggestyou just make your
decisionbasedon what you have heard. I object to any fur­
ther traverseon the questionof my challengefor cause.

1
,

a
"

:¡
3 ¡

I'

4 I

I'

·]
e li

1I
7 }I

ll

·4
9

'

o I

,, jl

12

13 THE COURT: Well, I have allowed a lot
f'

14 ' of liberality on your side, as well as the State. Your ob-

Thank you, your Honor.

jection is overruled.
MR. JOHNSTON:

BY MR. JOHNSTON:

Q. I believe the question,Mrs. Nicholes, was do

A. Well, I can't say. I feel that they should.
I feel that's just a part of the person that thay do have

emotionsand feelings. And I don't think you're going to
get a juror that don't have emotions and feeling8.

Q. The DefenseAttorney has told you that a
fifteen year old girl was burned. In fact, in his words,
she was "roasted." A characterizationthat is explicit, if

20¡ you feel that jurors should have no emotions or feelings?

28

27

21

22

23

24

15

16

17

18

19

28
,

nothing else. Knowing that, knowing that a fifteen year old
29 girl was burned, do you have emotional feelings about that?
30' Does that causeyou to feel something inside of you like that

1'
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1 is a tragedy?
2 A. I feel that it is terrible, yes.
3 Q Most peoplewould, and that'snot bad.
4 MR. VIENER± I will object to that,
s your Honor, for gosh sakes.

Y THE COURT:

Q. Mrs. Nicholes, you lave mentionedyou have a
son the samage as the defendaat

A., I don't know how old the defendantis.
Q. A comparableage to the defendant,a young

man?

BY MR. JOENSTO±

Q. What feelings or notions do you have about
the defendantin this case,do you have any?

A, Like I said, I have a son about his age, and
I think about whut if they were in a situation like this.

Q. Do you have an opinion, without giving it
to me, do you have an opinion about his guilt or innocence
just becausehe is here in court?

A. lo.
Q. If you sat as a juror, would you maintain

an open mind and judge this caseon the basisof the evi·
denceand testimony that'spresetedin this courtroom?

A. Yes, I vi1l try to.
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Honor.

THE COURT;

MR• JOHNSTON:

A, Yes

Sustained.

8ubit the juror, your
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Q. Would you be satisfied,1f we could take
this little theoreticalexample, if your son wore on trial
in this case,would you be satisfied to have twelve people
seatedin the jury box with the saefrae of mind that
you are right now to fudge the defendant,would you be
satisfied to ave twelve peopleof your frae of mind judg­
ing your ow son?

A. Yes,

1

2

3

4

5

86

7

8

9 THE COURT The traverseis overruled
10 and we will have a recessat this tie. This is the or-
n1 1ng recessand the doughnutsand coffee should be there.
12 Ladies and gentleen,again, you are admonishednot to dis-
13 cuss this caseor anything related to the casewith anyone.
14 Do not read, watch or listen to any report or commentary
16 concerningthis case,and without limitatioa the media of
16 radio, television or nespaper. And filly, do not for
17 or expressany opinion on the caseuntil it is f1pally sub-
18 Bitted to you, We will be in recessfor about fifteen
19 minutes,
20 (Whereupon,court recessedin the above natter
21 at 11:33 p..)
22

23 (Court reconvenedin the abovematterat 1lz48
24 a.m,)
26 THE COURT; The court is in session.
2 Lat's go forward with the next juror.,

28

MR. JOHNSTON:

MR. VIENER:

Thank you, your Honor.

Excusepo, your Honor. I
28 haven'thad a chance to finish my questiningof Mrs. Nicholes.
30 THE COURT; Zeus¢me. I thought you
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+ had finished and had made your challengeand was through.

Thank you, your Honor,

2

3

4

I' sorry. We will return back to you.
MR. WIENER:

,

s BY MR. WVIENER:

e Q. Mrs. Nicholes, have you had any acquaintance
7 with the District Attorney here prior to this case?
s A, lo.
9 Q. Have you heard his name in connectionwith

10 your churchwork in any way?
11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

28

A. I have seenhim at coutingBrunches.

Q. You have never seenme at oe of the, though,
have you?

A. No.

Q. Nor Mr. McGuire or Mr. Ybarra?

A. lo.
Q. Will your religious affiliation with Mr.

Johnston,iii that have any effeet on your ability to be

impartial, do you think?

A. lo.
Q. Do you know anybody in the Griffith family?
A. lo, I don't know the personally. My husband

has worked with three of the brothersand I wouldn't know

them if I saw them,

Q. Are they membersof the L.D.8. church, too?

A. Apparently. If they are, I wasn't aware of
z7 it until now.,

28 Q. You mean just this very minute?
29 A. Weil, til somebodysaid that they went to the
30 same church as them and I believe that person ts a Moron.
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2

3

Q. Do you have some knowledgeof the Griffth
family in connectionwith the Ely area?

A. I know where they live and I have heard that
4 her mother worked at the hospital,
s Q. You have heard that they lived in the counity
6 for sone tie now?

7 A, fes.
s Q. You are not going to hear testimony that would
9 indicate that Bob Ybarra has lived in the counity for a

1o long time, You have already indicated that I don't live here,
11 either, myself. Is any of that going to have any affeet on
12 your decisionon this case?
13 A. o.
14 Q, Well, of courseyou know regardlessof wtat
16 you do on this case, if there is no indication to you that
16 Mr. Ybarra has lived in the counity or here for a great
17 length of time, you're not going to seehi aroundand you're
18 not going to seeme aroundafter the trial to have to look
19 me in the face, true?
2o A. True.
21 Q. o, at least in regard to us, you can feel
22 pretty free to act on your consciencein making your decf-
23 sion, true?
24 A Yes.
2s Q. But on the other hand, knowing the connection
26 with the Prosecutorand Nancy Griffith's aiiy connectionin
27 the areaand perhapsalso her charehaffiliation, you are go-
28 ing to run into those peopleafter, are'tyou?
29 A. Yes, I wii1.
30 Q, That might have sobearingon your thinking,
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2

though would't it?
A. I don' think it would.

3 Q. But you can't say for sure that it wouldn't
4 enter into your thoughts?
6 A. I don't think it wweuld.
6 Q. Do you want to be a juror in this case?
7 A. No
8 Q. You could have fooled me.
9

10 object.
11

12

13

MR. JOHNSTON:

THE COURT:

MR. WIENER:

four Honor, I am going to

Sustained.

14

15

16

17

18

19

20
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23

24

25

28

27

28

29

30

BY MR. WIER0Rs

Q. Let me ask you, Ms, Nicholes, was your hus­
band in the military?

A. Ko.

Q. Did he have any fa»ily or close friends that
ere 1volved in any Law enfor@it work?

A. lo,
Q. Has he ever beena juror before?
A. No. Like I say, I was called and I sat out

there.

Q. I recall that. Yeu indicated that you have
never been a victim of a seriouscrime. Have you ever been
a victin of any kind of crime?

M, No

Q. You are going to be askedat soe time in
this case if you find Robert gutlty of first degreemurder,
you will be asked to impose a sentencethat will result in
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2

3

4

5

6

7

8

his death. Do you have any feelings about voting to ki11
somebody?

A. Yea, I have feelings.
Q. Yes. Do you feel you could not do that?
A, I feel I could de tt if tt were necessary.
Q. lecessary, Well, what wwould be necessaryin

your mind?

M. JOHNSTON; Your Hoor, I a going to
9 object. I think the court is going to Lastrueton this and

10 I believe the appropriatequestion is whether or not she
11 would follow the court's 1nstruetion,

not instruct the jury to impose che deathpenalty. Your
Honor will struet the jury we they could posethe
deathpenalty.

THE COURT: that'scorrect,but we are
operatingín a vacuum in a sensethe jurors don't know wtat
factors, if any, could be appliedor coulda'tbe applied on
both sides. Tey have no knoltdgewhatsoever. o, we are
just operatingin a total vacuum in this area. So, the ob-

12

13

14

15

18

17

18

19

20

MA. VIENER± Your Honor, the court does

21 jection is sustained.

the SupremeCurt directed the surtsof this nation not to
operatein a vacuum on the questionof the deathpenalty,
but in faet, we should try to bring it into the open air
under noral atmosphericpressuresand not in a vacuum, and

22

23

24

25

26

MR. WIENER: ell, it would seethat

27 that is what I am trying to do.
28 MR. JOHNSTON: Your Honor, I continuemy
29 objection. The deathpenaltyhas been certified by the
30 SupremeCourt and it is somethingthat en be discussedand
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Maybe you can do something

2

3

4

6

8

7

8

9

it is appropriateto ask jurors about. The questionwhich
counselseeksto propose to the juror, or the potential
juror, is in the natureunder the circumstances. This goes
beyondattitudes toward capital punishmentand the death
penalty, It is not appropriatehere. And again, it is the
open endedquestion that invites probes.

MR.. WIENER: How about 1f I wight be a
little bi wore specific.

THE COURT:

10 elsewith it, certainly.
11

12 BY MR. VIENER

13 Q. When you said 'necessary,"do you mean neces-
14 sary for the good of society?
15 M. JOHNSTON: I continue to object, your
16 Honor. I don't think that'sappropriate.

el1, I will allow that one.THE COURT:

BY MR. WVIENER±

Q. Is that what you mean by 'ecesaary?
A. I think that there should be a deathpenalty

and that people should know if they comit a crime they
could be subject to this.

Q, And you feel this would make a difference in
our world that the people know they could be sentencedto
death if they commit a particular crime?

A. fes, I think that would be,
Q. So, you believe that it helps prevent crime?
A. I think that soma peoplewould think twice

'

f

and soaepeoplewouldn't. I think with some people it

17

18

19

20

21

22

23

24

25

28

27

28

29

30
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1

2

3

4
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6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

wouldn't make any differenceand thereare some other people
that if the threat of deathwas held over the, yes, it
would.

Q. Well, I askedyou, Mrs. Nicholes, you heard
discussionshere that would indicate that in some casesin
certainkinds of circumstancesft would allow a juror to
impose the deathpenaltyand certainkind of circumstances-­
Or 1f thoseeircustancesdon't exist, you can't impose the
deathpenalty, Have you understoodthat to be the question?

A. Yes, that's the way I understandit.
Q. Do you know what those circumstancesare right

no?
A. lot definitely, but I have an idea.
Q. Sort of a vague idea?
A. Yes.

Q. Is that true? I'a not trying to put words
in your mouth,

A. That's true.
Q. Do you think the murderersout there know

any more than you do about the specific circumstancesthat
could causethe death penalty?

A, Probablynot.
Q. Would you say you are a well-informed person?
h, I don't know, becauseI have been very busy

25 raising my family, but basically, yes.
26 Q. Would you think murderersare generallyore
27 informed than you are, or less 1formed?
z8 MR. JOHNSTON: Your Hor, I fail to see
29

, wwhere this 1lie of questioningis going.
30 THE COURT: Sustained.
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1 Y MR. VIENER:

2 Q, Well, you said you thought it was necessary,
3 maybe, to let murderersknow or to let criminals know that
4 if they do a certaincrime, they could get the deathpenalty.
s Now, what if you were convinced that -»
6 MR. JOHNSTON: Objection, your Honor, he
7 has misstatedour statementagain. If the court reporter
8 would read it back, it was somethingto the effect that it
9 could be imposed in certain cases,

10
THE COURT: Is t necessaryto read it

11 back, or can we recall what was said?
12

13

14

15

16

17

18

19

20

21

22

23

24

BY MR. WVIENER:

Q. Mrs. Nicholes is welcome to say it again.
Correcte if 1 awrong, Mrs. Nicholes, but did you say
you thought it wwould be helpful, maybe, if criminals knew
if they eoit certain crimes tbey could get the deathpen­
alty, is that pretty much what you said?

A. Pretty much ·- Yes, that'sat I said.
Q. o, you feel it is necessaryto preventcrime,

perhaps?
A. I think it may be a deterrentin some cases;

not in all cases,but in some cases,
Q. If you find out that it would't have been a

Objection, your Honor.

I don't know what I have

MR.. JOHNSTON:

said, yet, I haven't finished y sentence. Maybe it'a

26

27

28

25 deterrentin this case--

2s
gh/ an objection to my thou ts.

30
THE COURT: You are entitled to finish
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question.)

that question, The objection is overruled.

your Honor? I would object again,

BY MR. VIENER;

Q. If you find out that it would't have been a
deterrentin this case,would you take that into account in
your decisionon whether to impose the deathpenalty?

I am sorry, your Honor, what

I said you are entitled to

Thank you, Could we ask

Ho can the juror know that,

Well, I tbink he can askTHE COURT:

MR. JOHNSTON:

your question.
MR. WIENER:

did you say?
THE COURT:

finish your question.
MR. WIENER:

Mr. Woods to read it back.

(hereupon,the Reporterread the above-mentioned

MY MR. WVIENER:

Q. Do you ant that read to you or -·­

A. Ro. I don't think so.
Q. You don't think that you would take that into

account?

A. That it would have beena deterrent? ell,
obviously it did't deterwhoeverkilled Nancy, obviously
it didn't.

Q. And the deathpenaltywas in effect in Sep­
tember of '79, as far as you kno, right?

A. Right.

2
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Q. Did you mean anything more than what we talked
2 about when you said you thought it was okay or that the death
3 penaltywas good or you would posethe deathpenalty if
4 necessary,did you mean anythingmore than just necessaryto
s deter crime?
6 A. I really don't know how to answer that, I
7 supposeI did, in that I feel like peopleare responsible
8 for their actions,and if they do certain things, that haa
9 to be answeredfor.

10 Q. Okay., We are not just talking about punish-
11 met here, we are talking about death,
12 A. Yes, I see deathas a punishent;as the ul-
13 timate puishent,
14 Q. You know somethingabout this casealready,
16 Would you say right now that if the jury does convict Robert
16 Ybarra of murder in the first degreein this case,could you
17 say no you would impose the dealth penalty for roasting this
1s gir1?

tinuing line of questioning,whieh indicates that the Griffith
family, for some reason,wants this particular defendantcon­
victed,

A. lo, I can't say tbat. I would have to have
ore facts.

Q. How about if you feund out esberaof her
family were very interestedin getting the deathpenalty.
I don't know whether that is true, but let's say --

19

20

21

22

23

24

25

26

27

28

MR. JOHNSTON:

THE COURT

I will object to this eon-

Sustained. I think it out-
2 sde the scopeof proper questioning,as well, to speculate
30 in this area,
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MR. VIENER: Well, if I' not incorrect,
your Honor, at the beginningof this trial yesterdayworn-
ing, thereasan indication that one of the afor reasons
why everybodywas searchedcoming in here was becausethe
family 1s very much up in ars·and full of passionabout
this caseand wwants to get this wan -- wants to get hi
k1led.

Object to that coment.MR. JOHNS'TON:

Could we meet in chambers?

TEE COURT; I think that cont is out

(Curt reconvenedin the abovenatterat 2:00 p.m.)
This court is in session.

lo, the Statewwould't re-

THE COURT:

of order and unnecessary, And yes, we will meet in chambers.
We will take our noon recess,ladies and gentlean. While
we have this recess,I will ask you to pleasenot discuss
this casewith anyoneor anything relating to the case.
Pleasedo not read, watch or listen to any report or conmen­
tary concerningtbis case. Do not for or expressany opinion
on anything connectedwith this easeuntil it is finally
aubitted to you, Let's be in recessuntil two o'clock,

(Whereupon,court recessedin the above matter
12:05 p..)

MR. JOHNSTON:

quire that, your Honor.

The record ill reflect a contiauationof our case, the pre-
senceof counselfor both sidesand the presenceof the def­
endant. The record should show the presenceof the jury that
is in the box. Gentlemen,would you like the roll call of
the others at this time?
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MR. WIENER:

2 your Honor.
Neither would the Defense,

3 THE COURT: A1i right. Then, 1et's
4 simply just go forward. I believe that wwe were question-

I wonder if we could have a moment at the Bench with your
Honor?

(hereupon,an off-record discussionwas had be­
twee Court and counselat the Bench,)

have beenbrought to ny attentionthat we have got to take
care of at this point. One is that wwe will ask the Ba111ffs
to notice the long list of witnessesand the witnessesare
excludedfro the courtroom. Every personahosenana is
listed on there, and we will have dependon the Ba11ff to
make sure that none of those peopleco into the courtroom
or hear any of this caseat all. That'a following the 1aw
of the Stateof Nevada. The second thing is that has been
brought to my attention is that soeof the people on the
panel seatedout thereare verbally anseringquestionsat
the same time er commenting loud enough that counselcan
hear their coentsat the same time that the individuals
up here in the jury box are answering. And I wwould like to
caution you to pleasenot do that. The admonition to not
discussthis caseand anything relating to it relates to
everybody in the courtroom, And that peenseven yes or no
as to the conts, So, don't join in the commentsof any
kind. It's a naturalkind of thing to do, but pleasetry

es, it was Mrs. Nicholes.

You may,

There are two thinge that

THE COURT:

THE COURT:

1ng one of the jurors.
MR. WVIENER:
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not to do it. All right, let's go forward.

We were talking with Mrs. Nicholes before.

BY MR. WIENER:

Q. If I recall correctly, we were talking some­

what about what your feelings might be in encounteringthe
Griffith family after this case is concludedand if you are
a juror, and how that might affeet your decisions in think-
1ng aheadas to what that encountermight be, How do you
think it would affect your decisionmakingability if you
had to encounterthe Griffiths at some time after this case
1s concludedand if you are on the jury.

A. I don't think it would affeet my decision. I
have lived in White Pine County for as long as I have and I
have never met any of them, yet, and I don't forseemeeting
them in the future.

Q. Have you ever seena dead person?
A, Ho, I haven't,other than in s casket.
Q. It seemsas if during one of the previous

times that we were talking togetherbefore the lunch break,
really sort of emotional, even some tears came, So, I gather
you have got some strong feelings now. Would that have any
affect -- or what affect might that have on your ability to
think clearly about all of the evidencebrought before you?

A. I don't really know what affect it will have
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MR. WVIENER: Thank you, your Honor.

27 on my thinking. Tears are very close to the surfaceand I

28 identify with people that I don't even know, you know, I can

29 hear of a story and it brings tears to my eyes; I cry easily.
30 Q. Have you ever been real emotionalabout some
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big family decision that had to be made?

A, I can't think of anything that traumatic.
Q. Take for examplemoving into a new houseafter

living in the old one for quite a while, that there are some

emotionalattachmentsinvolved in that?
A. No.

Q. So, can you recall any decision you have been
8 asked to ake that involved real emotions that enteredinto
9 your life at that time, too?

10 A. I really haven'tbeen faced with that hard
11 . of a decision,
12
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Q. It seespretty certain, though, that's going
to be somethingthat will probably happen in this case,do

you think?

A. That I will probably get motional about it?
Q. Yes, or at least some strong feelings vil1

come out at the same time that you"re being asked to make
a real important decision.

A. I could very well be, but I do't know.

Q. Can you give us any idea as to how you feel
that might affect you in your thinking?

A. I really don't think it would affect my deci­
sion making in it,

Q. Well, right now -- Strike that. You have
heard the judge instruct on the sort of legal ideas, the

presumptionof innocencethat right no Robert Ybarra must
be presumedinnocentuntil he is proven guilty beyond a

reasonabledoubt. Have you ever heard that before?
A. Oh, yes.
Q. Would you have any problem in your mind right
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now presuminghe is innocent?

your Honor, and I renew my requestthat Mrs. Nicholes be
excusedfor cause.

the same, the traverseis denied, the challengeis denied.
Let's go forward to the next juror.

A Would I have any problem?
Q. Yes.

A, No.

Q. Right now do you assumethat he is innocent?
A Yes.

Q. we11, when the judge said proof beyond a rea-
sonabledoubt, we are talking about the kind of proof that
will come out in the trial. That would mean, you know, your
conversationsand the newspaperarticles you might have read
aren'tproof, you know.

A. I realize that.
Q. So, right now, you have got to put that out

of your poind completely. Do you have any problem doing
that and your conversationswith your friend's mother?

A. I can't put it out of my mind becauseI have
heard it and that's it.

Q. But you could put it asideand try not to
consider1t?

A, I would try not to consider it, yes.
Q. Thank you.

I have no further questions,

The court's ruling remains

«a.
MRS. SARAH E. BOWLER,(

THE COURT:

MR. WIENER:
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having been first duly sworn to testify to the truth, the
whole truth, and nothing but the truth, testified on her
oath as follows:

VOIR DIRE EXAMINATION

BY MR. JOHNSTON:

Q. It's Mrs. Bowler, is that right?
A Yes.

Q. Are you married, Mrs. Bowler?
A. Yes.

Q, Do you have any children?
A. Yes.

Q. How many do you have?

A. Three.

Q. How old are they?
A. Tin sons, twenty-five, and one twenty-four,
Q. Did you say twin sons?
A., Yes.

Q. You have two sets of twins?
A. No, I have one set of twins, twenty-five, and

23 a son twenty-four.
24 Q. Okay, good. The twins are kind of a handful,
s aren't they?
26 A. Yes.

27 Q. Earlier, I guess it would bave been yesterday
28 when the judge askedquestions,there were twelve of you

29 sitting there and on one of the questionsthat he asked,
30 and I believe it was the third questionabout whether or not
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A es.
Q. What did he do?

A, He was a police officer 1n Superior,Montana.

• How Long did he serve in that capacity?
A» Approximately two years,
Q. D1d you ever talk to him about the work he

you knew any of the witnesseslisted here, you raisedyour
hand and you said you did. And, in fact, I believe you said
you even discussedthe case,

A, I know almostall the witnessesand I know
almost all the people in White Pine County, and I have dis­
cussedthe casewith a lot of people.

Q. As a result of those discussions,have you
ever expressedan opinion about the case?

MA. Yes,

Q. An opinion about the guilt or innocenceof
the defendanthere today, without stating it?

A. No, I haven't.
Q. Okay, thank you. In talking with Angela

Griffith, did she expressan opinion to you?
A. No. I just went in to help Angie when she

passedout that day and then I was called into Salt Lake,
becauseI was involved in a court case in Salt Lake,

Q. So, if I understandwat you're telling me,
the only tine you have really talked to Angie Griffith about
the casewas apparentlythe first day or so after that?

A. 'The first day after I learnedof it.
Q. You also indicated that you had, I believe it's

a son, who was in law enforcement?

29

30 did as a pol1ice offieer?
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A. You bet.
Q. Is he a good poliee officer?
A. I think so,
Q. hat do you think about the local police here,

do they do a good job?
A I think they do.

Q. Some of the witnessesthat will be called in
this caseare in law enforcementat this tie. Would that
causeyou to perhaps take the and put them on a pedestal
and treat their testimonya little better than someoneelse's?

A. No, sir.
Q. I believe you have a daughter-in-lawho 1s

going to work for the F.B.I.?
A And I forgot yesterday,but I also have a

stepdaughterthat is a warden -· ell, not a warden, but

1 she is in law enforcementas a guard at the Utah StatePrison.
Q. Mrs. Bowler, how do you feel about the death

penalty
A. I believe in the deathpenalty.
Q. Have you always believed in it?
A. No, sir.
Q. When didn't you believe in it?
A. Well, I used to believe that we should just

put them all on an island and let them murder each other
and just let them go to it.

Q. Now, you mentionedmurder, in particularly in
that statement. Is it your feeling that people that murder
should have the deathpenaltyautomatically imposed on the?

A, No, sir.
Q. The judge instructedyesterdayon what he called
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reasonabledoubt and statedthat it is the State'srespon­
sibility to prove the guilt of the defendantbeyond a rea­
onabledoubt. Do you rememberhearing that instruction?

A. Yes.

Q. And part of that instruction readsas follows,
it says "I the minds of the jurors, after the entire
comparisonand considerationof all the evidence,are in
such a condition that they can say they feel an abiding
conviction of the truth of the charge, there is not a rea­
eonabledoubt," Do you understandthat?

A. Yes, sir.
Q. And if the judge instructs you that way at

the conclusionof the trial and you ara seatedas a juror
at that time, would you apply that standardto that case?

A. Yes, sir.
Q. Nothing more or iothing less?
A. I would have to go accordingto the dictates

of my conscienceas to what I witness here in the courtroom,

Q. Now, all of us have strongconvictionswithin
ourselves. We have pretty strong feelings, and this is the

kind of case that invites strong feelings. If the dictates
of your consciencetold you somethingdifferent than the

judge's instructionsabout the Law, what would you do in
that di1ea?

A. I believe in obeying and sustainingthe Law

Q. 8o, you would follow the Law as instructed

by the judge?
A. Yes, sir.
Q. You statedthat you probablykne everyone

in the county't
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Mr. McGuire or Mr. Wiener?

'Thank you, your Honor

Your Honor, the Statewill

-175-

A. Well, I know a lot of people,but just to
say hello to them. I have worked in the public for a lot
of years,

Q. What about the Griffith family?
MA. I talked to one boy in Priary that was killed

in Viet Nan and I knew Nancy. I saw Nancy periodically.
And I work as a desk clerk and I saw Nancy when she would
come in and leave and so on and so forth., I just knew her
well enough to say hello to her, I didn't know Nancy as an
individual, I wasn'ta friend or anything like that, but I
knew her just like I know you and JudgeHoyt.

Q. Would that causeany problem for you sitting
on the case,having known Nancy or any of the family?

A. No.

Q, You never expressedan opinion on this case
to anyone?

A. lo ·- I expressedan opinion, but not as
to guilt or innocence, I expressedan opinion like I be-
11eve wwe could get a fair jury in White Pine County. I
expressedan opinion when someonesaid that well, he was

guilty and I said I don't think that's fair. How can you
say soueone1s guilty unlessyou low, unlessyou see
something?

MR.. JOHNSTON:

pass this juror for cause.
THE COURT:

MR. McGUIRE:

BY MR. MCGUIRE±

Q Mras. Boler, have long have you lived in
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White Pine County?

A. Twenty-eight years,except for three years I
went to Bozeman,Montana.

Q. And where in White Pine County do you live?
A. In McGill.

Q. Of the witnessesother than Angela Griffith,
have you discussedthe casewith any of the?

A. I think, I don't kow which policeman it was,

2

3

4

5

6

7

8

9 but it as the one that came to the desk one time and I said,
10 'Have you caughtanyoneyet?" Aid at that time, they hadn't,
11 And like I said, directly after that, I left for Salt Lake

12 City and I was in theremost of the time that most of this
13 was going o,

H
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care for him to ask for opinions,
MR, McGUIRE: I am just asking if she can

Your Honor, I really don'tMR. JOHNSTON:

Q. So, thoseare the only two peoplewith whom

you discussedthis case that are listed as witnesses?

A. I don't know, I discussedit with a lot of

people. If they came to the deskand they were talking
about it, I would talk to them about it; if not, I didn't.
But as far as expressingopinions, I do, and you know that.

Q, fes, I do. Have you expressedany opinion
as to the penalty that should be inflicted on the person
who committed the crime?

A. I don't know.

Q. You may have?

A. I may have.

Q. Can you recall what that opinion would have

been 1f you would have expressed1t?
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A, I saww it, yes, in Salt Lake. I was in there

I don't lo whether I expressedan opinion or not.

opinion is, becausewe try scrupulouslyto avoid opinions
one way or another in this case,and we would like to con­
tinue to do that. If you have 4 fixed opinion, though, we
would 1ks to know that, and Mr, McGuire can certainly in­
quire.

SUPPEOR0178
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Without repeatingwhat the

I do't have a fixed opinion.

-177-

MRS. BOWLER:

recall, your Honor.

THE COURT:

BY MR. McGUIRE;

Q. You statedthat a relative of yours had been
a victim of a murder, is that correet?

A. That's right.
Q. May I ask when this happened?
A. February,a year ago. Not this February,but

a year ago February. They said her husbandkilled her and
then himself.,

Q. Do you read the Kly Daily test
A. Yes, sir.
Q. How regularly?
A, Almost every night,
Q. And have you read the articles in tbe Ely

Daily Ties about this case?

A. Just the one that was in it before I went to
Salt Lake. And there was somethingabout a preliminary
hearingor somethingand that was it.

Q, Did you seeany televisioncoverageof this
case?
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Q. Do you read the NevadaStateJournal?
A. Yes.

Q. And did you read any articles in the Nevada
StateJournalcoacerningthis case?

A, No, sir.
Q. As a result of the med1a @overagethat you

were exposedto and your discussionswith various people
in the cmunity, did you for any opinion which was un­
expressedeoeerningthe guilt @r innocenceof the defendant?

A. No.

at the time and they showeda picture of the areawhere
this was committed.

Q. Did you hear any radio coverageof this case?

A. lo, sir.
Q. Now, you have indteatadyou know a number of

Peopleon this witness list. Are they any that you know
well enoughso that you feel you have an 'idea as to whether
or not they are credible people,believablepeople?

A, I think all of thaem are credible peopleuntil
proven otherwise.

Q. So, at this point, you think all the people
on the list who you know are arediblepeople?

A. You bet. Well, I would have to qualify that
a little. There is one name there that I do't particular-.
ly -- ell, she tells tales sotimes,

Q. Which one would that be?
MA. Do If have to say?
Q. I have askeda questionand I would 11ke your

answer, I will have the judge rale on whether you have to
or not,
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BY MR. MCGUIRE:

Q. But with that exception, you do have a be­
lief that the others that you know are eredibleand truth­
fu1 people?

A. As far as I kno, yes
Q, iow, if someonewon you don't know were to

come in and testify contradictingone of thesepeople that
you know, would your belief as to the credibility of the
ones you are acquaintedwith carry some eight in evaluat-
1ng that testimony?

A. No, sir. I belev in cofiieing point of
views, I believe that one personcan seesomethingand
anotherperseacan see somethingand both peoplebelieve
they are right,

q. But we might have testimonyso diametrically
opposedthat ene personmight bésaying somthing that as
black and the other personsaying no, it was white, and we

both had a good opportunity to observeit and here there
was no question for interpretation,in a situation like

,

that where you had to evaluatecredibility, would't you
tend to give more weight to the testimony to thosewith
whom you have had a long acquaintanceand had an idea they
were truthful people?

M, I don't know.

Q. But that is a very real possibility, isn't it?
A. That would be s poss1biiity.
Q, And you will probably continue to see these
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THE COURT:

MRS, BOWLER:

I am afraid you have to.
Angela Griffith.
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same peopleafter this trial, wan't you?
A Yes, sir, I would,

Q. Would you have a problem in bringing in a
verdict that was inconsistentwith the testimonyof some
of thesepeople that you know?

A. lo, sir.
Q. When did you changeyour attitudeas to the

desirabilityof a deathpenalty
A, Well, I think it was about the time of the

Manson family.
Q. That would have been in the late 1960'a?
A, After he as convistad, I thought, well,

that was probablybest.
Q. Do you know if he was given the deathpenalty

or not?

A, He was, accordingto the book,
Q. Do you know if that was carriedout?
A, It wasn't. They changedthe Law in the

Stateof Ca1ifemía -- The SupremeCourt changedthe 1aw.

Your Honor, I am going to
requestat this time that Mrs. Bowler be excused. She has
indicated that she has had an acquaintancewith most of the
witnesses¡that she regards thenas credible people; that
he has difficult time disregardingher acquaintanceship
and previousassessmentas to thfr characterif she were

26 required to in the caseof conflieting testimony. I think
27 ft would be unfair to her and unfair to the defendantto
28 place this burden on her when she has had this history of
29 contactwith post of the witnessesin this caseand has had
3o an opportunity to previouslyevaluatetheir propensityto
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be credible., And she statedshe may not be able to disregard
that history and the evaluationthat she has made in weighing
the evidencebefore the court,

BY MR. JOHN9IO:

Q. Mrs. Boler, DefenseAttorney asked you about
1I guesswweighing or comparingevidenceor testimonyof dtf­
ferent people in particular, coparingpeoplewho are on

this List, wost of whom, I guessyou state,you know, and

peoplewho are not on the list, You indicated that there
may be soproblem. Could you articulate that problem?
Could you tell us what it is?
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THE COURT:

MR. JOHNSTON±

TE COURT;

Mr, Johnston,any response?
May I traversethe juror?
You may,

16 A, Well, I don't know if I know how to answer
17 that. I di&a't think therewas a probie, but evi.dentally
18
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both of you do, So, there must be a problea.
Q. Let me ask you thiss Looking at the list,

thereare probably forty namasup there, 8o you see some

there that you don't know?

A. Yes.

Q. Bo many?

A, About twelve.

Q, So twelve out of forty you don't even know

at all, is that correct?
A. As far as I know, I don't. Now, a lot of

thesepeopleare grown up. I kw their parentsand Imm

not surewhether I know the or not, Maybe hen I see

the, I would know them, but they are twelve of them I
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don't believe I would know.

Q. If one of the twelve that you don't know were

to testify to a fact and one of the other twety-eight that
you do know testify to a fact, but the testimonywas differ­
ent, would you be inclined to give more weight to the person
who you knew?

A. No.

Q. Then, why would you be inclined to give more

weight to people you kneww over someonewho is not on the
1iatt

A. Oh, I didn't think I would, but evidentally
that'swat been implied, I don't know.
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12

13 MR. JOHNSI0N ± Your Honor, I think wvat's
14 happenedis perhapsa misunderstandingof the!1tneof ques-
15 tioning. If counselwould like to renew his line --
16 THE COURT: Would you like to inquire
17 again, Mr. McGuire? She seers to have gone the other way,
18

19

20

MR. McGUIRE:

THE COURT±

If I may, your Honor,

ou certainly may

Q.

the longest?
A,

Q.

MA,

0.

21 BY MR. MCGUIRE:

22 Mrs. Bowler, who on that list have you knon
23

2 Harry Collins.
25 ow long have you know Harry Collins?
26 Since he came to White Pine County,
27 So, that would mean you have known him for
28 twenty-eightyears?
29 A. Yes.
30 Q. And I believe you indicated that everyoneon
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the list, with the exceptionof the oae that you do know,
everyoneon the list you have formed an opinion that they
are crediblepeople?

A. I think all of theare.
Q. So, over a period of twenty-eightyears of

experiencewith Harry Collins, you have formed an opinion
that he 1s a eredibleand truthful person.

A Pretty much.

Q. No, if someonewre to come into this court­
Too and take the standand testify as to a fact that con­
tradictedEary Collins' testimony, that personjust coming
1n as a total strangerand being seenby you simply fro the
time he is sworn in until the conclusionof his testimony,
can you tell me, in weighing the testimonyof that person
that you seesonly for that.brief moment on the stand,against
that of Harry Collins, who for twenty-eightyears has been,
through his relationshipwith you and his experience,build-
1ng up this belief in your mind that he is a credible and
truthful person,can you tell me that you would give the
aceweight to that personon the standas you would to
Harry Collins' testimony?

A, I think so, becauseI think there is a differ­
@nce. Each parsonbas a point af view, or each personknows
certain facts and the other persondoesn'tkeno certain facts.,
'Two people@nnot both know exactly the same facts.,

Q. But let me put it to you again If we had a
situationi which the testimonyof Harry Collins and our
hypotheticalwitness were so clear, and so precise,and so
unequivocalthat it didn't 1eaveroo for believing they
were both testifying in good faith, would you still give the
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personon the stand the sameweight as you would that of
2 Harry Collins, whom you have know for twenty-eightyears?

A. I think so.
Q. Have you known most of the witnessesfor a

long time, post of the people that you do lo, have you
know the for a long tire?

A. I've got to tcel1you that I have Harry Collins
and Harry Collis mixed up. It $ Harry Collis that I know.

Q. Oh, I see.
A. I am sorry about that. So, the person I have

known longeston that list is Dx, Wicker, probably.
Q. Have you seenhim since you arrived in White

Pine County?

A. Since he arrived. I was here first.
Q. I see. And how long would that be?
A, I don't know. He bas beenhere about twenty

years,maybe.

Q. Is he your family doctor?
A. No.

Q. Have you known most of the people on the
list, whom you do know, have you known them for a long tie?

A. All of thesepeople that I have known, I have
known a long time, but actually to say I low them, their
day to day lives, I don't. I de't have a lot of really
close people in White Pine County. I have worked all the
time and I do"t have the time to go chasing. But I know

a lot of peopleand they know wo I am. But as far as be-
1ng very frigdly, we are not; but we are not enemies,either,
I just know tbe.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30
MR. McGUIRE: four Honor, I renew my motion
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he court denies the chal-

1s your position the same,

bank you very much, your

es, it is. The Statewould

es, your Honor.

All right. Let's go forward

-185-

THE COURT:

BY MR. JOHNSTON:

Q. It is Mrs. DiSanza, right?
A. Yes.

Q. Do you work, Mrs. D1Sanza?

A. I worked for Kennecottuntil about a year and

a half ago as payroll clerk.

VOIR DIRE EXAMINATION

MRS. zoRu DSAu,_?
having been first duly swomn tostify to the truth, the
whole truth, and nothing but the truth, testified on her
oath as follows:

lege, overrules it, Are you through then and can we go
forward to the next furor?

MR. McGUIRE:

THE COURT:

to Mrs. Daza,Mr. Johnston.

MR. JOHNSTON:

Honor.

resist. I believe that the witness has clarified the mis­

understanding,

on the saeground
THE COURT:

Mr. Johnston?

MR. JOHNSTON:

2

3

4

5

6

7

8
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10

11
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13

14

15
i
!

16 t

17

18

19

20
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22

23

24
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26

27

28

29

30



2

Q. As a payroll clerk?
A. Yes.

3 Q. As a payroll clerk, you must come into contact
4 with a lot of people, don't you?
s A. Right.
6 Q. Any of the peopleon this list?
7 A. I was checking it out, and I don't seeany
s that looks familiar.
9 Q. Okay. What about coming in contactwith any

10 of the Griffith family?
11 A. I did wait on Mr. Griffith as time or two
12 when he came and picked up his check.
13

14

Q. How long ago was that?
A. Oh, he has been retired for quite a few years,

15 so it's beenquite a while.
16 Q. More than a year ago?
17

18

19

20

21

22

23

24

25

26

27

A. Oh, about three or four and maybe five.
Q. Have you talked to anyoneabout this case?
A. ell, no, not really.
Q. No one at a11?

A. Well, at the time that it happened,no. It
was just all over town, everybodyknew about it and it was

a subjectand that's about the extent of it.
Q. What about when you received the paper that

said you were to come down here as a juror, did that re­
kindle some interest to talk about the case?

A, Well, I don't have too many people to talk
28 to. I am a widow. I knew that it was my duty to perform

here, but I had nothing too much to say about it.
Q. Yesterday,during the questioningby the judge,

29

30
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3

4

5

8

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

you mentionedthat you take some medication?
A. Right.
Q. Does that medication,as many medicinesdo,

causeany drowsiness?

A No.

Q. What about the deathpenalty, do you agree
with it, or disagreewith i?

A. Well, I don't kno; I agreewith it at times.
It dependson the case. It dependson the extremecaseof
what it pertains to an individual when it happened. But I
feel that anyone has a right to plead their innocence.

Q. Do you believe that the defendantis innocent
today?

A. ell, I feel that, as the judge said, innocent
until proven guilty.

Q. And that applies to him?

A. Well, possibly.
Q. How do you really feel in your mind? Do you

feel that becausehe is here in court maybe he is not inno­
cent?

A. No, I can't say. I would have to weigh the
answersand the questionsat the time of the fury case.

Q. The judge read an instruction yesterdaythat
24 said the defendantis presumedto be innocent. He read
25 anotherone that said the Stateof Nevada has the burden
26 of proving the guilt of anyonebeyond a reasonabledoubt.
27 Did you understandboth of those?
28

29 ¡
I

I

30

A. Yeo.

Q. You agreewith them?

A, Yes.
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2

3

4

Q. There was a little hesitation. what causes
that hesitation?

A. I had to think about it a little bit.
Q. If you have problemswith any of my questions,

s Just take your time or ask me to rephraseit. Do you feel
6 that in some cases,certainparticularkinds of cases the
7 deathpenaltymust always be imposed?
8

9

A, Not always.
Q. So, f I understandyou, you are saying that

10 in come casesyou would have to kind of weigh each caseon
11 its own merits?
12

13

A. Possibly.
Q. If you are chosen for this caseas a juror,

14 would you keep an open mind?

16

16

A. Yes, I would.

Q. And follow all the evidencethat's given 1n
17 the courtroom?
18

I
19

'

20

21

22

23

A. Yes, I would.

Q. If, at the tire, say, you are a member of
the jury panel and you went to deliberateabout this case,
you wouldn't bring up anything in that deliberation that
you read in the newspaper,would you?

A. Probablynot. Well, I don't know. You read
24 a lot in the papers,but sometimes1f it's a lengthy time,
25 say, if you read it two or three months past, well, maybe
26 you forget some of the things. So, you would have to review
27 it with the panel or with the jury before you could take a
28 completeposition.
29 Q. It sounds like you have read in the paper
30 about this case, is that true?
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2

A. I take the paperand I read It every night.
Q. Noww, as a result of readingabout the case,

3 have you formed any opinion in your ind about the guilt
4 or innocenceof the defendant?

predisposition,are you inclined to say that becauseof what
you read in the paperand becausehe is here in court that
the presumptionof innocencereally doesn'tapply?

A. Well, I don't know. I don't understand.
Q. In court here, Mrs. D1Sana, there is going

to be evidencewhich will be given by some of thesewitnesses
from the witness stand.

A. Right.
Q. And certain items of evidencewill also be

shown to the jury. Would you be able to listen to the tes­
irony, examine the evidence,and decide the caseonly on
what happenedhere in the courtroomand not on what you heard
in the newspaperor perhapsseenon I.V., could you do that?

A. I think so.

Q. Would you agree to follow the 1aw the judge
instructs you on?

A. Yes.

A. No, I haven't formed an opinion, but -­
Q. Well, do you have a feeling as a result

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

cause,
MR.. JOHNSTON:

THE COURT:

Mr. McGuire?

MR. McGUIRE:

BY MR. McGUIRE:

I will passMrs. DiSanza for

Ail right. Mr. Wiener or

T'hank you, your Honor.

A
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Q. Mrs. DLSanza, you wwere asked 11 you had formed
an opinion about the guilt or innocenceof Bob Ybarra and

you replied that you had'tbut. And I believe at that
point anotherquestionwas asked. Would you tell us what
was going to follow that 'but""?

A. Well, I haven't formed an opinion becauseI
feel, you know, that I haven'tpicked up all of the evidence,
and I just feel like couldn't say one way or the other at
this time.

Q. Do you feel that from your exposure to the

newspaperarticles and perhapsdiscussionsin the community
that you picked up some of the evidence?

A. ell, possiblynot,
Q. You said possiblynot.
A. Well, at the time that this casehappened,

there were Well, there was a follow up saying that

naybe some is true and some of it isn't., You just have

to make up your own opinion about the facts of what you

read, and the statementsin the paper, they never bring
out the information that you needat that time.

Q. And at that time .did you for an opinion
about the guilt or innocenceof Bob Ybarra?

A. No, I d1dn't.

Q. You statedyou probablywouldn't bring up

anything that was in the newspapersduring deliberations.
You are going to hear a lot of testimony in this caseover

a period of time and it may be very complex. Do you think

you're going to be able to rememberand distinguishbetween

what you heard on the standand what you may be remembering

from anothersource?

1
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A. Possiblynot.
Q. Then, is there any way that you can assureus

that you will distinguishbetween the sworn testimonyhere
on the standand what you may remember from anothersource?
This simply can't be done, can it?

A. No, it can't.

problem that Mrs. DiSanza has expressed,and I think in fair­
ness to her and in fairness to the defendant,we are going
to requestthat she be excusedfor cause. She has exposed
facts about the case,and understandably. And she has in­
dicated that she may not, and perhaps,probablywill not,
be able to make the d1ff1cult distinction betweenwhat she
will hear on the stand and what she may rememberfrom another
source. And I believe that may impair her ability to follow
the court's instructionsand baseher ultimate opinion at
the end of the deliberationsonly on the evidenceadduced
1n court and therefore,she ts not qualified to be a juror
in this case.,

would stipulate to that and thank Mrs. DiSanza.

and we will excuseyou from the case. Thank you very much.

THE COURT: WVe have gone about an hour.
Let's take a break now. Rememberyour admonition to not
discuss this caseor anything relating to it with anyone.
Do not read, watch, or listen to any report or commentary

concerningthis case, neluding, without 1imitation, rad1o,

2
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4
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8
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28

29

30

MR. MCGUIRE:

THE COURT:

MR. JOHNSTON:

THE COURT:

MRS. DISANZA:

Your Honor, I recognize the

Mr. Johnston?

Yes, your Honor, the State

Thank you, Mrs. DLSanza,

Thank you.
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newspaperor television. And finally, do not for or express
2 any opinion on this caseuntil it is finally subitted to you,
3 or anything connected th the case. Let's be in recessfor
4 about ten or fifteen minutes. The coffee and doughnutsand

(Court reconvenedin the above matter at 3:10 p..)

the punch have all been moved into the hallway. The County
Commissionersare meeting this afternoonand they have pre­
empted the court. So, you will have to bear with us.

(Whereupon, court recessedin the above matter at
2:55 p..)

Let the record reflect a continuationof our case., And let
the record show the presenceof the defendantwith his coun­

sel, the District Attorney is present. The five jurors in
the box are presentwith the rest of the panel. le are at
the point now where we are ready to fill the box back up.
I will ask the Clerk to spin the wheel and fill the fury
box startingwith seatnumber one.

(hereupon,the Clerk filled the jury box.)

in the box, you were all sworn in and it continues,of course,
to be your responsibility. You are all under oath as you

respond to thesequestionswhich I am going to ask you and

they will be the same questionswhich you heard yesterday,
It's been soe time since anybody has heard them for a while,
so it might be a good idea to go through the again. We

talked yesterdayabout the fact that the court has the res­
pons1bilityat the close of the case to instruct the jury
in the law that applies to the case. In this caseyou have

This court is in session.

Yesterday, to the new ones

THE COURT:

THE COURT:

5
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2

even received some instructionsearly on in the case to
help you betterunderstandit. Is there anyone among the

3 group who 1s unwilling to accept the instructionsof the
4 court to apply to the facts of the caseas the jury may
s find the facts to be? If there is, of course, just raise
6 your hand. All right. The next area I would like to go
7 into to the new sevenwho are on the jury panel now, how

8 many of you have read the newspaperaccountsof this case?
9 To, three, four, five, six, seven. Everyonehave read

10 newspaperaccountsof the case, How about television, have
11 you all seensomethingon television about this case? If
12 you have, raise your hand. Not:the ones who have been on
13 the jury, just to the new seven. One, two, three. Three
14 of thosepeople have seen television. Has anyone heard
16 anything on the radio about this case? Yes. Mrs. Marich
16 has also heard somethingon the zadio about the case. Al1
17 right. No, as a result of having heard that, having heard
18 the televisionaccountsof 1t, the newspaperaccounts,the
19 radio accounts,have any of you on the basisof thoseae-
20 counts alone formed or expressedany opinion whatsoeveras
21 to the guilt or innocenceof the defendant? Mrs. Marich,
22 do you have a firmed, fixed opinion in this case?
23

24

25

26

MRS. MARICH:

THE COURT:

MR. WOODSON:

THE COURT:

Yes.

And Mr. Woodson, is it?
Yes.

Mr. Woodson, do you have a
z7 firmed, fixed opinion in this case?
28

29

30

MR. WOODSON:

THE COURT:

MR. JOHNSTON:

I believe so.
All right. Gentlemen?

The Statewould stipulateas
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2

3

to both, your Honor.

MR. WIENER:

THE COURT:

And I believeMrs. Trimble.
All right. Did you, Mrs.

4 Trimble, have a firmed, fixed opinion?
5

6

MRS. TRIMBLE:

THE COURT:

Yes, sir.
All right. Ve will excuse

7 all three of you without any more. Thank you very much.
s The Clerk will spin the wheel and ff11 the seats.
9 (hereupon,the Clerk filled the jury box.)

10 THE COURT: Ali right. As to the three
11 additional jurors, are all of you willing, or would you be
12 unwilling to allow me to instruct you in the law that applies
13 to the facts in this caseas you might find the facts s
14 jurors? If there is anyonewho is unwilling, pleaseraise
15 your hand. All right. How many of you of the three new
16 ones now, have you read the newspaperaccountsabout this
17 case,would you raise your hand, please,if you have. All
18 right Television, have any of you seen televisionaccounts?
19 Two of you have seen televisionaccounts. Have any of the
20 three of you read newspaperaccountsor heard radio accounts
21 of this case? Yes, two have heardabout it on the rad1o.
22 Again, simply on the basis of what you have read or heard
23 in the media, have any of you formed or expressedopinions
24 as to the guilt or innocenceof the defendant. Is that a
25 firmed, fixed opinion, Mr. Young?
26

27

28

29

30

MR. YOUNG:

THE COURT:

MR. JOHNSTON:

your Honor.

MR. WVIENER:

Yes, your Honor.

All right. Gentlemen?

The Statewill stipulate,

'The Defenseill stipulate.
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are excused. The Clerk will fill the box.

(Whereupon, the Clerk f111ed the jury box.)

2

3

4

THE COURT:

THE COURT:

Thank you, Mr. Young. You

Mr. Marich, will you allow
s me to instruct you in the law to apply to the facts as you

6 might find the in this case?
7

8

MR. MARICH: Yes, sir.

s BY THE COURT:

10 Q Mr. Marich, have you seen the newspaperaccounts
11 of this case?
12

13

14

15

16

17

A. I have.

Q. Have you seen television coverage,as we11?

A. Yes.

Q. Radio, as well?

A. Yes.

Q. As a result of having seen that media informa-
18 t1on concerningthis case,have you formed or expressedan

19 opinion as to the guilt or innocence?
20

21

22

23

24

A. No, I haven't.

Q. You have not?

A» No.

Q. A11 right.
THE COURT: To the sevenof you, then,

2s that we now have here, I would like you to look at the board
26 startingwith you, Mrs. Barton, are any of thosepeople rela-
27 tives of yours or close personalfriends of yours of the wit-
28 nessesthat are listed on there?
29

30 know,

MP.S. BARTON: I have no relations that I
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BY THE COURT:

Q. Mr. Terhune,are any of those people listed
on there faily of yours?

A. No.

Q. Are any of them close personalfriends of

yours on there?

A. Some acquaintances,yes.
Q Do any of then visit 1n your hoe and you

visit in their home?

BY THE COURT:

Q. Do you have any close personalfriends listed
there?

A. None that I can say, no,

Q. Are you acquaintedwith some of the people
who ere on there?

%, Yes,

Q. Are these in the natureof casualacquaintances?
A. Yes.

Q. Are you acquaintedwith the allegedvictim
of this offense, Nancy Griffith?

A, No.

Q. Or the defendantin the case,Mr. Ybarra?
A. No.

Q. All right. There s no acquaintanceshipthere
Are you involved in law enforcement,or any emberof your
family involved in law enforcement?

A. No

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

THE COURT:

Mr. Terhune.
No, let's go forward to
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A. No,

Q. Would you be willing to treat the testimony
of the acquaintancesthe same ad everybodyelse'stestimony
who comes here and testifies?

A. Yes,

2

3

4

5

6

7

THI COURT:

Mr. Allred.
We will no go forward to

then to Mrs. Hayward,.don here on the bottom

BY THE COURT:

Q., Mr. Allred, do you have any faily listed on
the board?

MA. No

Q. Do you have any close personalfriends on
the board?

A, lo, just acquaintances.
Q. Again, would you treat the testimony of your

acquaintancesthe same as you would the testimonyof anyone
else wto would testify in this case?

MA. es.

BY THE COURT;

Q. Mrs. Hayward, do you seeany family on the
board there, any of your family?

A. No, I don't have any family on the board.

Q. Do you have any close personalfriends there?
A. Just Dr. Wicker.

Q. Dr. Wicker 1s a close personalfriend?
A. Yes.

Lat's paes this forward,THE COURT:

8

9
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2

3

Q. Does·he visit in your hoe and you in his?
A, Yes.

Q. It appearsthat he would appearhere and tes-
4 tify. Would you treat Dr. Wicker's testimonyany different
s than you would anyone else's?
6

7

8 Mr. Gale.
9

MA. No.

Q. I will ask you to pass that forward, then, to

BY THE COURT:

Q. Mr. Gale, do you·seeany family on there?
A, Yes.

Q. Who are you related to on there?
A., Robert Sanpson.

Q. And what is your relationshipto Robert

Sampson?

BY THE COURT;

Q, Well, are you close to your uncle?

to excuseMr, Gale on that basis,or do you ant the court

to continue?

far as the State is concernedif that is going to have some

impact.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30

A. He is my uncle.

Q. He is your uncle?

A. fes.
THE COURT:

MR. McGUIRE:

be excused,your Honor

MR. JOHNSTON:

Gentlemen,would you like

We will stipulate that he

The court could continueas
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A. Yes.

2 Q. And your uncle will appearhere and testify.
3 Could you treat his testimony the sameas anyoneelse'a?
4 A. Not really.
s Q. That's what I thought, We will excuseyou,
6

7

MA. JOHNSTON:

THE COURT:

That's fine.
Let's go aheadand fill that

8 seatas long as we have it empty right there.
9 (hereupon,the Clerk filled the jury seat.)

10

1 BY THE COURT:

12 Q. Mr. Coburn, was it your wife that was also
13 called in this case?
14 A Yes.
15 Q. For the benefit of the reaord, the record
16 should also refleet that you alee have a responsibility to
17 the court in the juvenile capacity in the County?
18 A. Yes, sir.
19 Q. Could you state that responsibility?
20 A. I am chairmanof the White Pine County Juvenile
21 ProbationCommittee.
22 Q. Would that influence you or affeet you in
23 any way in your ability to sit in this case?
24 A. lo, sir.
25 Q. Mr. Coburn, are you willing to allow the court
26 to instruct you in the law to apply to the facts in this case?
27 A. Yes.
28 Q. ave you read thesenewspaperaccounts?
29 A. Yes, I have.
30 Q. And have you seenthis caseon television to
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3

4

5

6

7

8

9

10
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12

13

14
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24

25

26

27

28

29

30

some extant?
A, One time.

Q. Have you heard anything on the radio?
A. No.

Q. Have you formed or expressedany opinions about
this caseas a result of that?

A. lo, I haven't.

Q, Would you examine.the list of witnesseson the

board and tell e 1f any of thosepeopleare your family?
A, o, no fami1y.

Q. Any of the ciosepersonalfriends of yours?
A to.
0. Acquaintances?
A Yes.

0. Are you acquaintedwith quite a nuberof

people on there?
A. Yes, mostly the police officers,
Q, All right. Now, they would be witnesseswo

wwould probably testify in this case. Would you treat the

testimonyof the police any different than anyoneelsewho

would testify%
A. No.

Q. Would you treat the testimonyof acquaintances

any different than anyoneelse?

A, No,

Q. I'm going to ask you.to go aheadand pass this
on down to PatriciaWillams.

BY THE COURT;

Q. Is it Mrs. WV1111ams?
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2

3

4

5

6

7

8

9

A. Yes.

Q. Mrs. Williams, looking at all that length of
witnesses,are some of thosepeople family of yours?

A, No.

Q. Are there some close personalfriends of
yours there?

A, Yes.

0. ho might that be?
A. EvangelinaSchafer1s a close friend. And I

10 wouldn't classify some of the others as close friends, but
11 more than just casualacquaintances.
12 Q. All right. As to the one individual that
13 you indicated,EvangelinaSchafer,as a close friend, is
14 that a personalrelationship,hoe and hoe visiting?
16 A. Yes, it is.
16 Q. Have you discussedthis casewith her?
17 A No.
18 Q Now, if she appearedhere and testified, she
19 is a close friend, would you treat her testimonyany differ-
2o ent than anyoneelse's?
21

22

23

24

25

26

27

28

29

30

A. I don't believe so,
Q. How about the other people that you are ac­

quaintedwith on there, would you treat their testimony the
sameas everyoneelse's?

A. I think I could.

Q. You would treat then all the sae?
A, Yes

Q. Ali right. Thank you. Would you pass the

microphone to Mr, Marich.
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2

3

4

5

6

BY THE COURT:

Q. Mr. Marich, are any of your family on the

board?

A. No.

Q. None of them?

A. No.

7 Q. Are any of them close personalfriends of

s yours?

9

10

11

A. No, just some friends,

Q. Some of them are acquaintances,then?

A, Yes.

12 Q. As a result of that acquaintanceship,would

13 you treat their testimonydifferently than anyoneelse's?
14

15

A. No, I wouldn't.

Q. I'm going to ask you all this generalquestion:

16 Have any of you discussedthis casewith any of the witnesses

17 whose namesare listed on the b@rd, any of the sevennew

18 people? Have you discussedit with any of thosepeople?

19 All right, nobody has or no one has indicated they have.

20 Have any of you servedas jurors before, the sevennew

21 people? Lets start in the back row now.

22

z3 BY THE COURT:

24 Q. Mr. Terhune,where and when did you serve?

25

26

27

28

29

30

A. Here in February,

Q. Was that civil or criminal?

A. Criminal.

Q. Did the jury reacha verdict in that case?

A, fes.
Q, Was thereany problem in your having served

-202-
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A, Yes.

Q. Anyone else, no? Mr. Allred has indicated.
Mr. Allred, when and where?

in that case that might make it impossible for you to serve
now?

A. No.

Q. And that's your only experiencewith the
jury systet

Back in '60.MR. ALLRED:

2

3

4

5

6

7

8

9

10

11 BY THE COURT:

12

13

14

15

18

17

18

19

20

21

22

23

Q. In 1960 here in White Pine County?
A. Yes.

Q. Was that a civil er criminal case?
A, I believe it was civil.
Q. A civil case. Did the jury come to a decision

on that case?

A, Yes.

Q. As a result of having had that experience
once before as a juror, as thereanything there that would

make it impossible for you to serve nov?

A. I don't believe so
Q. All right. Let's go forward to soeonein

24 the bottom row who has indicated they had jury experience.
25 Mrs. Hayward has.
28

z7 BY THE COURT:

28 Q. hen and where, Mrs. Hayward?
29

30

A. In February.

Q. In a criminal case?
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A. Yes.

Q. And as a result of that case,was anything
there that might causeyou some problem in serving as a

juror now?

A No, there wasn't.

BY THE COURT:

Q. An alternateon the jury. So, you actually
didn't deliberatewith the jury?

A. Right. I just sat through the evidenceand
the presentationand I was excused,

Q. How recenthas that been?

A. 1966.

Q. Was that civil or criminal?
A. Criminal.

Q. Did the jury reacha verdict?
A. Yes.

Q. And you didn't foin them?

A. I had no part in it.
Q. As a result of having had to sit by as an

alternaten the case some tie ago, was there any problem
there that would make it impossible for you to servenow?

A. No.

MR. COBURN:

SUPPEOR0205

RoeRrYARRA. " ,a47
RCVD 11DEC00 EH­

pRIORCOUNSELFILES

Mr. Coburn, did you indicate

fes, 1 was an alternateon

All right. Is there anyone

- 204-

THE COURT:

Q. No difficulty?
A No.

THE COURT:

that jury.

you, too?

28

29

30

2

3

4

5

6

7

8

10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

28



client relationshipbetween the two of you, then?

with pe. He is married and this is his, you know.

ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-2048
PRIORCOUNSELFILES

No, your Honor.

Thank you very much, Mrs.

So, there is no attorney-

All right. There is an

I am representingher son.

He isn't living at home

They appointedMr. McGuire

THE COURT:

MR. McGUIRE:

THE .COURT:

THE COURT:

MR. McGUIRE:

MRS. BARTON:

MRS. BARTON:

Barton.

attorney-clientrelationship, then. Are you representing
Mrs. Barton or someone in her family?

to representmy son in a case,but we haven'tcontactedhim

about 1t, yet. I am not sure whether I am in on it or just
my son.

MR.. McGUIRE: I believe her son is the

only party, your Honor. But that is a pendingcase that I
will be working on and it is a recentappointment,

else among the new jurors that have had experienceas a

Juror? All right. No one indicates they have. It's been
indicated to you that the attorneyshave private practice
and Mr. Fairman was here, he isn't here now, but I assume

he will be in and out of this case. Have any of you em­

ployed him or any of the other attorneysas your private
counsel,either in the past or at the presenttime? Has

anyonehad that relationshipwith the attorneys? Have any
of you sought any legal advice without the actual employment
of any of the gentlemen? All right, there 1s some indication.
Mrs. Barton, who did you consult?

2

3

4

6

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30
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2

3

4

5

BY THE COURT

Q. The fact that relationshipexists betweenyour
on and Mr, McGuire, would that have a bearingon your abi­
lity to treat the attorneysall equally and fairly?

A. No
6

7

Q. Thank you.
THE COURT: And I think it was Mrs.

e Williams, as it, that indicated?

to contact the District Attorney in regard to Planning Com­

mission business.

BY THE COURT:

Q. PlanningCommissionwork?

A. Yes, sir.
Q. Are you a emberof the PLanning Commission?

A, Yes, I am.

Q. Is the District Attorney the legal advisor
of the Planning Commission?

A. Only so far as he is counsel for the County
Commissioner8,

Q. But not directly to the Planningcnmission?
A. It would just be legal points that had to be

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

MRS. WILLIAMS: Yes, I have had occasion

24 ' clearedup, or something.
25 Q. So, there is no relationshipof attorney-
28 i client there?
27

28

29

30

A. No.

THE COURT:

somethingabout this?
MR. MCGUIRE:

Mr. McGuire, do you know

No, I don't, your Honor.
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On the previous matter, I just anted to point out that I
believeMrs, Barton's son is a minor and I think that'sa

fact that the court might want to recognizein understand-

1ng the relationshipbetweenmyself and the son and the

potential involvement with the parents.

2

3

4

6

8 THE COURT: Well, gentlemen,ho do

7 Y, you feel about this thing?

Mrs. Barton, and thank you very much.

problem, your Honor, with excusingMrs, Barton in the minor

relationshipwith Mr. McGuire.

SUPPEOR0208
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The Statewould have no

We won't object, your Honor.

It appearsyou are excused,

-207-

MR. McGUIRE:

THE COURT:

MR. JOHNSTON:

BY THE COURT1

Q. Mrs. Williams, you asked the District Attorney
some questionsor somethingand he provided you some an-

swer?

A, Yes, the second time on a point of law or

something

Q As a result of having asked thosequestions
and he having given you some advice, would you be able to

treat him the same as anyone else even 1f he isn't your

counsel7

A. Yes.

Q. And I assumethatis the status,he isn't
legal counselfor the PlanningCom1ss1on?

A. No, he is not.

Q. Does anyone seeany problem in that area that

they would 1like to point out to the court? I seenone.

12

13

14

15

16

17

18

19

20

21

22

23

24

26

28

27

28

29

30
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The Defensewill stipulate.

T'he Statewould stipulate,.

I have as hearingproblem.MR. MARICH:

MR. JOHNSTON:

your Honor,

MR. McGUIRE:

A. If you are loud enough.

Q. If we are loud enough?

A. Yes.

Q. But if we are not?

A. I have a hearingaid, but it is just an aid,

you know,

Q. Well, that's a physical impairment and that's
a tough problem.

BY THE COURT:

Q. You have a hearingproblem?

A Yes.

Q. Have you had trouble hearingsome of the

things going on?

A Back there, but I think I could hear.

Q. Have you been able to hear now as you are

seatedthere in the jury box?

All right. Thank you very much. I'm going to ask ail of

you now, the sevenof you who are new on here, have you or

any member of your family been the victim of a serious crime

or whether the six of you that are left? No one indicates.
Have any of you personalproblems that would male it ipos-
sible to stay with us for the courseof this trial which

could be two to three weeks? Do you have any personalpro­
blems n the nature that would make it impossible? Yes,

Mr. Marich'?

2

3

4

5

8

7

8

9

10

11

12

13

14

15

16
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you allow me to instruct you in the law for you to apply to
the facts as you would find the yourselvesas jurors in this

excuseyou for that, becausewe can't guaranteethat every­
body wwill speakup as loud as e would like the to through­
out the trial, So, I guesswe will fust have to excuseyou,
Thank you very much, and we appreciateyou going here, No,
we have a couple of seatsopen and lets spin the wheel and
fill those seats,

(Whereupon, the Clerk f11led the jury box.)

2

3

4

6

8

7

8

9

10

11

THE COURT:

THE COURT:

Mr. Marich, I guesswe can

'o the two new jurors, will

12 case? Would you permit me to do that?

would you allow me to instruct you in the law to apply to

the facts in this caseas you might find the?

BY THE COURT:

Q. How old are you, sir
A. Seventy-five.
Q. Oh, you are certainly entitled to be excused,

sir, on that basis. The statutesprovide for sixty-five and

over, Thank you very much.

(Whereupon, the Clerk filled the jury seat.)

Yes, sir,

Miss Clerk, let's fiii that

Mr. Shaull and Mr. Burkhart,

es.

I am definitely too old.
You feel you are too old,

THE COURT:

THE COURT:

MR. SHAULL:

seat,

MR. ALEXANDER:

THE COURT:

Mr. Alexander?

MA. ALEXANDER:

13

14

16
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coverageof this caseon television?

counts of this case in the newspaper?

would have no objection in excusingyou.

Yes, sir.
Have both of you read ac-

Yes.

Yes.

Have you seentelevision

I have.

No, that's fine, your Honor

Very fired.
Mr. Burkhart, you have not?

No, sir.
Mr. Shaull, I think counsel

Yes.

Yes.

You have both heard radio

MR. BURKHART:

THE COURT:

MR.. SHAULL:

MR. BURKHART:

THE COURT:

MR. SHAULL:

MR. SHAULL:

MR. BURKHART:

THE COURT:

MR. JOHNSTON:

MR. SHAULL:

THE COUR.T:

MR.. BURKHART:

THE COURT:

MR. BURKHART: No,

MR. SHAULL: 1 have,
THE COURT: You have, Mr. Shaul1?
MR.. SHAULL: Yes.
THE COURT: Have you heard radio accounts

of this case?

THE COURT: Ail right, Mr. Shaull, you
have. Do you have a fired, fixed opinion?

accountsof this caseas well. All right. As a result of
having heard thosemedia accountsof radio, televisionand

newspaper,have you formed or expressedan opinion as to the
guilt or innocenceof the defendant,without indicating what
it is?

2
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8
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2

MR. McGUIRE:

TH COURT:

lo objection, your Honor
We excuseyou and thank you

3 very much. The Clerk will fill the seat.
(hereupon,the Clerk f11led the jury seat.)

low the court to instruct you in the Law to apply to the
facts in this caseas you might find the facts?

4

5

6

7

THE COURT: Mr. Anderson,will you al-

i'
MR. ANDERSON: Yes, sir.

No, sir.MR. BURKHART:

BY THE COURT;

Q. Mr Anderson, have you seen the media coverage
in this caseof radio, newspaperand television?

A. Newspapervery slightly and none other,
Q. No television or radio?
A. Ro, sir.
Q. Simply as a result of what you read in the

newspaper,have you formed or expressedan opinion as to
the guilt or innocenceof the defendant?

A. No, sir.
Q. You have not?
A. No, sir.
Q. All right. I will ask you, Mr Burkhart and

Mr. Anderson, if you will look at the list of witnesses,
And startingwith you, Mr. Burkhart, do you have any family
on that list?

10

11

12

13

14

15

16

17

18

19

20

22

23

24

26

28 '
27

28

29

30

BY THE COURT:

Q. Do you have any close personalfriends?
A. Yes, sir.
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2

3

4

6

Q. Whom might they be?

A. Virgil Williams, Margie DeLeon, Mrs. Thoas,
Mr. Saderup,and Buddy Sampsonalso quite close.

Q. All right, you have indicated, I think, about
four peoplewho are close personalfriends. Do they visit

6 ii in your home?

7 A. fes, sir.
s Q. And you in their's?
9

10

A. Occasionally,yes,
Q. Now, they're going to appearhere and testify

11, and I have to ask you whether you can treat their testimony
12, the saneas you can everyoneelse that appearand testify,ti

i

ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-20855
PRIORCOUNSELFILES

BY THE COURT±

Q. Do you have any close personalfriends on there?
A. No, sir.

A. I think so.
Q. You think you can?

A. Yes,

Q. low about your acquaintances,you have indi­
castedyou are acquaintedwitch some of the others,as well.

A, Yes, sir.
Q. Would you treat the the same as the people

you don't know at all, would you treat their testimony the
same?

A. I think I could.

Q. All right. Mr. Anderson, do you seeon there
any of your family members?

No, I have no family membersMR. ANDERSON:

on there.
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2

3

4

6

6

Q. Do you have some acquaintancesthat you kno
of7

MA. Yes, thereare severalon there that are
acquaintances,

Q. Would you treat the peoplewose raesthat
you do kno, the individuals that you do know, would you

8

' treat their testimony the sameas everyoneelse who appears
and testifies7

that you haven't. Are you employed in law enforcement,
either of you, or have you been in the paet? Mr. Burkhart,
have you been in La enforcement

M. Absolutely.
Q. All right, thank you very much. Have either

of you two new jurors ever servedas jurors before, have
you had that experience,Mr. Burkhart and Mr. Anderson

BY THE COURT:

Q, What were your functions?
A. I, for a number of years,was chief security

officer in McGill, deputizedby White Pie County.
Q. You were a plant guard or securityofficer

for Kennecott?

A. I was chief securityofficer.
Q. Chief securityofficer. A1l right. And did

you superviseother officers as a result of that?
A. Yes, sir.

Yes, sir.

Ho, sir.
#o.

A11 right. You both indicate

MR. ANDERSON:

MR.. BURKHART:

THE COURT:

MR. BURKRART:

9
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Q. All right. There are going to be police of-
2 ficers involved in this caseand some of them are going to
3 be witnesses. ould you give additional weight to their
4 testimony over others simply becausethey are police offteers?

as jurors in any cases in the past?

have any application to you, I take it?

there. Have you employed any of the attorneys ir:volved in
this case?

Mr Anderson, that doesn't

No.

No.

All right. No experience.

No.
Have either of you served

Mr. McGuire.

Yes, sir.
A11 right, Mr. Burkhart,

A. I don't think so.
THE COURT:

MR. ANDERSON:

THE COURT:

MR. BURKHART :

MR. ANDERSON:

THE COURT:

MR. BURKHART:

THE COURT:

who did you employ?

MR. BURKHART:

BY THE COURT:

Q. Is that a continuing relationship,or is it
over with?

A. lo, the relationshipas attorneyand client,
that'sover

Q. Between attorneyand client, that work is

5

6

7

8

9

10

11

12

13

14

16

18

17

18

19

20

21

22

23

24

25

28

27, over?
28

29

30

A. Right.
Q. ould you treat them all the same?

A, Yes.
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THE COURT: Have either of you gentleman,
2 or membersof your family or yourself, ever been the victim
3 of a seriouscrime?

4 MR. ANDERSON: Yes, I have, but it has been
s many, many years ago. She was involved in a felony hit and
s run and that was my sister,but I was a very small boy,
7

a BY THE COURT?

9 Q Your sisterwas struck as a result of an auto-
10 mob1le?

11

12

13

14

A. Yes,

Q. And that was a hit and run case?
A. Yes.

Q. That's the kind of thing we are interested
1s in knowing. low, as a result of that, would that have any
18 bearingon your ability to be fair here?
17

18 much.

A. Oh, no, It's so long ago, I doubt that very

19 Q. How long ago was it, Mr. Anderson?
20 A I must have been nine or ten years old, a
21 long time ago. Well, you wanted the facts.
22 Q. I am not going to hazarda guesson your age.
23

24

A. Believe me, it's a long time ago.
Q. It's a long time ago, and I believe I will ac-

26 cept your word at that. Do the latest to of you that we

28 have, do you have any personalproblems? We are talking
27 about two or three weeks at a time. Do you have any personal
28 problems that would make that impossible for you?
29

30

MR. ANDERSON:

THE COURT:

Not froa me.

Not from Mr. Anderson, Mr.
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it would Only in as major emergencywould I have a problem.

2

3

4

Burkhart?

MR. BURKHART:

THE COURT:

I de'tbelieve or imagine

ell, of course,anyonecould

s have that problem.

6 MR. BURKHART: 'The matter I am speakingof,
7 sir, involves a nationalemergency, I an Civil Defense0ff£-
s cer for bite Pine County.

9 THE COURT: Well, I think we can keep
10 you on that basis,anyay, Hopefully we won't have to deal
11 with that, But thank you for bringing that to our attention,
12 No other personalproblems, though?
13

14

MR. BURKHART:

THE COURT:

No.

lo, I don't know what you
16 have heard in addition to what e have coveredhere, but as
16 a result of anything you might have heardand anybody you
17 might have talked to anywhere,have any or either of you or
18 either of the sevenof you now, fored or expressedany
19 opinion as to the guilt or innocenceof this defendant, Mr.

20

21

22

Ybarra? Have any of you done that? Ail right, no one in­
dicates they have. Do any of you know why you can't sit
here and be a fair and impartial juror in this caseand do

23 equal justice to each side? No one indicates. Now, there
24 has been sore indication here that the chargehere of murder
2s in the first degreemay result, if therewere a conviction
26 of first degree,and that is just a possibility, but if that
27 were to happen, there could be the requirementof a death
28 penaltyhearing. And there could be, then, an issue for
29 the jury to determineof whether the appropriatepenalty
30 of capital punishment, life with possibility of parole, or

ROBERTYBARRA, JR.
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11fe without possibility of parole. Do any of the sevenof

you have a religious, ethical, or moral views of such a kind
that it wwould be impossible for you to impose the deathpenal­
ty in any case? es,Mr. Allred, do you have such a view?

2

3

4

5

6

7

8

9 any case?

10

11

12

MR. ALLRED:

THE COURT:

MR. ALLRED:

THE COURT:

MR. ALLRED:

THE COURT:

MR. JOHNSTON:

I don't believe in it,
sir?
I don't believe in it.
You could not impose it in

No.

All right. Gentlemen?

The Statewould stipulate,
13 your Honor,

14 THE COURT: Do you ant to hold him and

1s inquire further on behalf of the Defense?

16 MR. McGUIRE: Could we have just a moment,

17 your Honor?

18 THE COURT: ou certainlymay
19 (Whereupon,an off-record discussionwas had be-
2o tween counselfor the defendantand the defendant.)
21

22

23 MR. CHARLES H, ALLRED, JR.,
24 having been first duly sworn to testify to the truth, the
25 whole truth and nothing but the truth, testified on his
26 oath as folios:
27

28

29

30

VOIR DIRE EXAMINATION
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BY MR. McGUIRE:

2 Q. Mr. Allred, how long have you held your cur-

3 rent views about the deathpenalty?
4 A, Quite a while.
s Q. Was there a time when you felt you could have

6 imposed the deathpenalty if the circumstanceshad warranted
7 Lt?

8

9

A. Not that I remember,anything.
Q. Now, the Judgehas askedyou if you would

10 fo11ow his instructionson the Law. Do you recall that?
11 A. Yes.
12 Q. And you have statedthat you would follow those
13 instructionson the Law?

14

15

A. Yes.

Q. If he instructedyou that in certain cases
16 under the law of this State, the deathpenaltywas warranted,
17 would you be willing to follow his instructions?
18

19 I

A, If there is evidence.

Q. So, you would, in fact, be willing to fol1ow

2o his instructionson the death penaltyas he instructedyou
21 a the Law of the State,would you not?

A. It would be hard to do.

A. It would be hard to do,

Q. But you could do it under your duties as a

22

23

24 Juror?
25

26 MR. JOHNSTON: Your Honor, could I ask that
27 the Witherspoonquestionbe asked?
28 THE COURT: Well, I believe we may have

29 them there. Do you have them there, Mr. McGuire?

30 (Whereupon,an off-record discussionwas had be-
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