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you a little to understandwhat we are doing. You
are instructedthat the defendant in this case is presumed
to be innocent and this is a presumptionof 1aw with
which the defendantLs clothed and it abideswith him
throughout the entire trial of the caseuntil it Is
Overcome by competentevidencesufficient in your minds
to establishthe guilt of the offense chargedbeyond a
reasonabledoubt; and in the caseof a reasonabledoubt
whether his guilt is satisfactorilysho,he is entitled
to be acquitted, And that fs the presupciqiof Lano­
Cence. In every criminal action the burdenof proof
Is upon the state to prove guilt of the defendantbeyond

reasonabledoubt, that is to say, the Statemust prove
each and every necessaryelement of every crre with
which the defendant Ls charged,and the proof of each
Such element rust be to your satisfactiorbeyond a
reasonabledoubt. The burden of proof, of course, ladies
and gentlemen, is entirely on the State. And they rust
Prove, as is indicated there, to that very high degree
of beyond a reasonabledoubt. I am now going to define
that for you, A reasonabledoubt Is one basedon reason.
It is not mere possibledoubt, but is such a doubt as
Would govern or control a person in the more weignty
affairs of 1Lfe. If the minds of the jurors, after the
entire comparisonand considerationof all tne evidence,
are in sucn a condition that they can say they feel an
abiding conviction of the truth of the charge, there Is
not a reasonabledoubt. Doubt to be reasonablemust be
actual and substantial,not mere possibility or specu­
lation, And finally you are instructedthat in accordance
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with a right guaranteedby the Constitution, no person
can be compelled in a criminal action to be a witness
againsthimself. And there is one other instruction
that may relate to this case that is of value for you to
have and it is this: two classesof evidenceare recognized
and admitted in courts of justice, upon either or both of
which, Lf adequatelyconvincing, juries may lawfully find
and an accusedguilty of crime. One is direct evidence
and the other is circumstantial. Direct erLdncsof the
commissionof a crime consistsof the test.g.ofevery•• · •

witness who, with any of his own pnyeical sipi, perceived
any of the conduct constituting the crime, and which
testimony relateswwhat thus was perceived. All other
evidenceadmitted in the trial is circumstantial,and
insofar as it shosany acts, declarations,conditions
or other circumstancestending to prove a crime in
questionor tending to connect the defendantwith the
Commission of such a crime, it may be consideredby you
in arriving at a verdict. The law makes no distinction
betweencircumstantialevidenceand direct evidenceas
to the degreeof proof required for conviction, but
respectseach for such convincing force as it may carry
and acceptseachas a reasonablemetnod of proof. Either
will support a verdict of guilty if it carries the
convincing quality required by laww as stated in my

instructions. Those areasof law should be of soe
substantialhelp to you togetherwith the fact that you
now know the nature of the caseand the time that may
be Involved in the trial of the case. With tit we

have a seat that is open and I would like ts ask·$
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Mr. Andersonf he will be kind enoughagain to step
down and we could have the microphonepassedover to
that seat. And the Clerk will spin the wheel and select
some person to come forward and we will begin our inquiry.

(whereuponthe Clerk filled the alternatejuror's seat.)

s BY THE COURT:

9 Q. Mrs. Hall, before I begin asking-yousome
10 questions,I would like to introduce counselto all the
11 people who are here tat aven't seen them before. And
12 I would as Mr. Johnstonto pleasestand up and turn
13 around so everybody can see him. Mr. Johnston is the
14 District Attorney. Mr. Fairman is the Deputy istrict
15 Attorney. Mr, wiener is the defensecounsel and Mr,
16 McGuire is the defensecounsel. Now of course you are
17 familiar with the people wno are involved in the case.
18

1s BY TH: COURT:

20 Q. +rs. Hall, I am going to ask you a series
21 of questions,generalquestions,tat I nope will help
22 us to determinenetheror not you can serve as a juror
23 in this case. Among the questionsI'r going to ask you
24 are whetheror not you have fored any opinion or expressed

28

27

an opinion. hen we get to those questionsconcerning
opinions, I will question you and all the other jurors
and caution you that we don't want you to blurt out what

28 your opinian is. If yoa have nosekinds of fixed, firm
29

30

Opinions, that is one thing. But we do not want to know¢

hat they are, whether tney are for or againstthe

-719-
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the case?
Q. Have you also heard radio accountsof

A. No.

Q. Not on the radio?
A. No.

enough to know what your feelings are. Starting out by

telling you all that every juror is required to accept
the Instructionsof the court In the law. And soetimes
we find jurors who are just flat unwilling to do that .

They have their on idea about what the laww is or should
be and they are not willing to accept the instructionsof
the court. And much of the instructionsce,fro the

. \

legislatureand they are unwilling to acttit. And

if that is your feeling, be honestand candidsrtt us

becauseyou cannot serveas a juror if you are unwilling
to acceptmy instructions. So, I will begin by asking you,
Mrs. Hall, would you be willing to allow the court to
instruct you in the law to apply to the facts in the case
as you find the facts?

A. Yes.

Q. You would?

A. Yes.

Q. All right. Mrs. Hall, have you seen

newspapercoverageof this case?
A. Yes, I have.

Q. Have you seen television coverageof this
case?

A. Yes.

ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-14572
PRIORCOUNSELFILES

It is sufficient if you

That will alert us

defendantwe do not want to know.

tell us that you have an opinion.
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Q. Simply as a result of having read something
in the newspaperor seen somethingon the television,
have you come to a fir, fixed conviction as to how this
Case should cone out?

A. No, I haven't.
Q. You have not?
A. No.

Q. Mrs, Ha11, I will ask you if you will
look over at the witness board here we have.a.lag
lengthy 11st of prospectivewitneasea....·~~~-•~r

in
this caseand testify. And wwe also have tienaeof
the allegedvictim Nancy Griffith. I would Like you to
tell me if any of those peopleare your family members?

A. No.

Q. Do you have any close personalfriends
on that list of witnessesthere?

A. Some of the officers.
Q. Are they people that coe to your home and

you go to their home?

A, Once in a while.
Q. who would those friends be?

A. Clyde Drake and well, mostly, we visit
or something like that with Clyde ely or Harry Collins.

Q. 'hay are mostly just acquaintances,then,
rather than close personalfriends?

A. Yes.

Q. And they are local people?
A. Yes.

Q. would you be willing to treat the testimony
of Clyde Drake and all of the local people os there the

-721-
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case?

A. No.

Q. ·as he an investigativeofficer in this

A. No.

Q. He was not?
A. No.

Q. And you have discussedthis easewith him,

• ho does your husbandwork for?
A. The city.
• He is a city officer?
A. Yes.

• He is not involved as a witness in this
case, I take 1£?

oeerrva%zarRCV'D 11OEC0
PRIORCOUNSELFILES

Have you ever employedany of·the attorneysg9..in this caseas your cul?_":- í,s'No.A.

•
here involved

same way as you would treat the testimony of any person
who comes forar d in this caseand testifiesunder oath?

A. Yes, I think I could do that.
Q. You could do that?
A. Yes.

Q, Have you ever had occasion to serveas
a juror before?

A. No.

Q. Have you ever discussedthis casewith
any of the peoplewhose namesare listed on the board
there, or talked about the casewith any of those people?

A. It is hard becausemy husband is an officer
and he has told me quite a bit about it but I have not
talked with the others.
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Q. Your job?

seven days, sevencourt days?

A. Yes.

$eThe only one would be y jdb.. -.• • 8eA.

Q. here do you work?

A. Zorko's Electric.
Q. Of courseeveryonewho serveson the jury

though?

A. Oh, yes.
Q. Have you or any membersof your family been

the victim of a seriouscrime?
A. No.

Q. If you are asked to serve here for this
Period of time that we are talking about this next seven
or eight days, do you have any personalproblems that
would make it impossible for you to give ustat.time of

.e$ '
,.,,,·· .·•~·
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17 has a job, and everyonebas to give up that to serve.
18 what I am asking you I guess is wwil! it createsuch a
19 hardship, such a financial hardship that your family cannot
20 do without your income for that period of seven days?
21

22

A. well, it might, yes.
Q. Jell, we have almost universally allowed

23 people to go if Lt createsthat kind of hardship. e
24 don't want to force people or any family to be Ln a crisis
2s situation without income. And If that is your situation,
26 tell us. Do you believe that is true?
27 A, ell, it wouldn't hurt that bad, you know,
28 but -- well, it wouldn't hurt to where we would be
29 starving.
30 • Nell, as I have indicated, evoupysebas
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A. Yes.

(hereuponthe Clerk fl1led the alternate
juror's seat.)

Mrs. Hall, very uch for coming in. The Clark will fill
the alternatejuror's seat.

BY THE COURT:

Q. Mr. Tripp, if you are selectedin this case,
would you permit the court to instruct you in the law to

4pply to the facts of the case?

we excuseyou and thank you,

Gentlemen, is there any

No objection, yoar inor
The Statewould stipulate,

THE COURT:

objection to that?
MR. WIENER:

MR. JOHNSTON:

your Honor.

THE COURT:

some inconvenienceand some loss of wages probably as
a result of serving. You will have to tell me whether

you think it is so great that you must be relieved of
this duty or whetheryou can stay on, it's really up to
you in a wway.

A. I think it would be better if I did work.
I mean, I have got four girls at home to take care of.
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3

4

5

6

7

8

9

10

11
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13

14

15

16

17

18

19

20

21

22

23

'z4

25

26

27

28

29

30

Q. Mr. Tripp, are you in laww enforcementor

members of your family in law enforcement?
A. No.

Q. Mr. Tripp, have you read the newspaper
accountsabout this case?

A. Yes, ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-14576
PRIORCOUNSELFILES
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11

12

Q. Have you seen the television coverage?
A. No.

Q. Did you hear anything on the radio?
A. Yes.

Q. As a result of the media coverageof this
case, have you come to a fir, fixed opinion as to ho
this case should come out?

A. Well, sort of.
Q. You feel you might have a fir, fixed opinion

in your mind?

A. In a way, yes.
Q. 8e11, I vi11 keep asking you becauseyou

13 Seem to have some doubt as to whether you do have that
14 Opirion or not. Have you ever servedas a juror before?
15

16

17

18

19

20

A. No, I haven't.
Q. would you look at the names of the list of

witnessesand tell me Lf you see any of your family listed
on there as witnesses.

A. No, none of my family is on there.
Q. Do you have any close friends or people

21 who socialize in your home whose names are listed on there?
22

23

A. No.

Q. I am sure you are acquaintedwith some of
24 the people who are listed there, the local people wnose
25 names are listed on there. There are severalpolice
26 officers and a sheriff and others.
27 A, Oh, yes, there are quite s few there that
28 I am acquaintedwith.
29

30

G. If selectedas a juror, would you be willing
to treat the testimony of the local people Li the sane
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2

3

4

manneras you would treat the testimony of anyoneelse
who testifies?

A. Yes.

Q. Have you ever employedany of the attorneys
s who are involved in this caseas your counsel?

7

8

9

10

11

A. No,

Q. Have you or any member of your family ever
been tie victim of a seriouscrime, has that ever happened
in your family?

A. No.

Q. Do you have any personalprobleiéof a kind
12 that would make it impossible for you to give us the
13 seven days that we need or may need in this caseas a
14 juror?
15

16

17

18

A. No.

Q. You have none?

A, No.

Q. As a result of anything you may have heard

-

19 anywhereat any time, and I don't know what that could be
20 relating to this case, but have you at any time ever
21 formed or expressedany opinion whatsoeveras to the guilt
22 Or innocenceof the defendantwithout telling me what
23 your opinion would have been, have you ever expressedany
24 Opinion about the guilt or innocenceof tr. Ybarra in this
25 Case?

28

27

28

29

r. Yes,

Q. You have formed such an opinion?
A. Yes,

Q. Again I will ask you If that rainsa
30 firm, fixed opinion in your mind at this tine?
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A. Yes.

Q. All right. On that basis that has been
sufficient to excuseeveryoneand I excuseyou and thank
you very much, Mr. Tripp. The Clerk will fill the
alternatejuror's seat,

(hereuponthe Clerk filled the alternatejuror's seat.)

PY THE COURT:

Q. Mrs. Whalen, if selectedas a jtiror in
this casecan you permit the court to instruct you in the
law to apply to the facts of the case?

A. Yes.

4. Mrs, whalen, have you read the media
accountsabout this case?

A, Just in the newspaper.
Q. You haven't seen anything on television

or radio?
A. No.

Q. Just in the newspaper?
A. Yes.

Q. Simply as a result of having read newspaper
articles, have you come to a fixed opinion as to how this
case should come out?

A. No.

• You have not?
A. No.

• ill you examine the board and tell me if
you see members of your family listed on there.

A. No.
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•

Q. Do you have close personalfriends whose
namesare listed on there?

A. No.

Q. Do you have some acquaintances,people
you may be acquaintedwith that you see on there?

A. ell, I knew Boyd Carsonwhen he was a
little boy and Dr. licker.

Q. All right. ill you treat the testimony
of those people that you know the sameas you vuld treat
the testimony of everyoneelsewho coos in ad testifies?

A. Yes.

Q. Have you ever had occasion to serve as
a juror before?

A. No.

Q. Have you ever employed any of the attorneys
involved in this caseas your counsel?

A. No.

Q. Are any members of your family Lin law
enforcement?

A. No.

Q. Looking at the list of witnesseson the
board there, have you discussedthis casewith any of
those people?

A. No.

• Do you have any personalproblems that
would make Lt impossible for you to be a juror for the
next seven days?

A. Not unless Lt would be physical. I have
29 an ulcer and sometimesI lose my food, but other than
30 that there fs nothing.
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you?

Q. You think you can handle Lt?
A. Yes.

Q. All right. You know better than anyone

Q. Well, that is a physical problem.
A. I would certainly try.
Q. Is this a routine thing that happensto

A. It hasn'thappenedfor a long time.
Q. It hasn'thappenedfor a long time?
A. It flares up on me once in a while.
Q. I supposethe question is what is the

condition now?

A. well, it has flared up but I ht I can
do it.

Hve you or anyyour own personalphysicalproblem.
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24

25

26

member of your family been the victim of a seriouscrime?
A. No.

Q. As a result of anything you may have read
in the newspaperor any discussionsyou may have had with
anyone, anywhere, have you formed or expressedan opinion
as to the guilt or innocenceof Mr. Ybarra?

A. Not at all. As a matter of fact I know

very little about it.
a. You know very little about this case?
A. That's right.
Q, Very good. I must tell you that this case

27. involves a charge of Murder in the First Degree. And If
28

29

30

there is a conviction of Murder ir the First Degreeand
that is just one of the things that we must consider,and
we don't know whether: that would happenor net, but if it
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should happenand therewas a conviction of murder of

the first degree, then the jury has an. additional

responsibility. le have under our statutesa penalty-type

of hearing that takes place if they make that deterin­
ation. And at that point the court instructs them in the

la that applies to the penalty portion of the case,and

they then have the responsibility to make a determination

as to which of three potential penaltiescan be imposed

for murder of the first degree. One of the penalties
is the death penalty. A secondchoiceis %tswithout

the possibility of parole. A third choice.is life with

the possibility of parole. Those are the three options

that are availableand it is the jury's responsibility to

make a determination if this should happen. Now, we

don't know whether that will happenor not but we must

know your views about the death penalty. so, l must

ask you know whether you have any religious, ethical, or

moral views that are of such a kind tnat in any case you

could not impose the death penalty? if you nave such

views, I would like to know.

A. Not unless it is in the extremecircum-

stances,
• o you have those fixed absoluteviews

in no case could you impose tne death penalty'i

• ·ell, if it is under very terrible and

extremecircumstances.

Q. Then you could?

• Yes.

Q. A11 right. That's fair enough. we have

gone through the areasof questionsthat I' asking and
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VIR DIRE EXAMINATION

MRS. THELMA 3. WHALEN,

having been first duly sworn to testify to the truth, the "

Thank you, your Honor.

No, l don I t.
..

Thank you very much, and l,
MR. JOHNSTON:

Do you know of any reason in this casewhy you

A.

Q.

Inquire.

case?

can't do that?

I will turn you over in a second to counseland they will
Inquire of you to determineyour fairness and impartiality.
The final question I have is whether or not you know of

any reasonwhy you can't be fair and impartial in this
caseand do equal justice to the tate on one slde and

equal justice to Mr. Ybarra on the other side in this

whole truth, and nothing but the truth, testified on her
oath as follows:
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1
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20
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24

25

26

27

28

29

30

BY MR. JOHNSTON:

Q. Is it Mrs. shalen?
A. Yes.

Q. Mrs. halen, you mentioned that in a real
extreme caseyou think the deathpenalty would be

appropriatel

¿. Now, would you consideryourself reallye

-731-

ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-14583
PRIORCOUNSELFILES

SUPPEOR073:
AA00765



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
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19

in favor of the death penalty? Are you in favor of it?
A. well, like I said, it would have to be

terribly extreme; it would dependupon the case.
Q. Do you think the deatnpenalty is the

necessarypenalty in a ll murder cases?
A, No,

¿. Let me ask you this: have you seen a case
where you thought the death penalty would be appropriate?

A. Not really.
Q. Never in your life?
4. No.

Q. Like the Manson killings?
• ell, I don't know the facts and you have to

know the facts first.
• sould you in this caseconsiderall of the

facts If you are a member of the jury before you would
make a decision?

A. Yes.

Q. And would you follow tne law as it is given
20 to you by the judge on that subject?
21

22

A. Yes, definitely.
Q. Lo you feel that people should be punished

23 for the things they do against the law and the wrongs they
24 commit??
26

, Yes.

• How do you feel about the old saying of
27 an eye for an eye and a tooth for a tooth, do you think
28 that's a very good law?

29

30

A. ell, I believe in the laws of this
country and of this state,and I think that'sa little
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2

1 l outdated.

Q. You understandwhy I ask thesequestions,

3

4

5

6

7

8
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16

17
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25

26

27

28

29

30

don't you?

A. Yes.

Q, wily do you think I ask thesequestions?
A. ell, to get my feelings and opinions.
Q. And that'svery important becauseboth

the people of the State of Nevada and the defendantneed
Jurors as best as possibleand who have no preefored
opinions about this case, particularly about ti guilt or
innocenceof the defendant.

A. That's true.
Q. Now, the judge instructedyou earlier,

I believe, when you were sitting out here and one of
those instructionssaid the defendant is presumed innocent
right now. Do you have any problem with that?

A. No. I think all people are innocent until
proven guilty.

Q. And you will expect the State to do that
by the evidencehere in court?

A. Yes.

Q. Now, the standardof proof is beyond a

reasonabledoubt, do you understandthat?
A. Yes.

• lt is not beyond any doubt at all.
A. Yes.

Q. Just beyond a reasonabledoubt.
A. Yes.

• You wouldn't hold us to a higher standard
of proof becauseit is a seriouscase?
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A. No.

Q. Now, there is a possibility that part of
the evidencewill be some gruesomepictures or photo­
graphs in this case. would that causeyou any problem?

A. l don't know. I have never been on a jury
before.

Q. lave you ever seena dead personbefore?
A. Yes.

Q. No, you have this health conditionuyou
said that is flaring up a little bit?

A. Yes.

Q. what causesit to flare up?
A. deli, I don't know. I had this a long time

14 ago and under pressureand If I kind of overduemyself in

1s trying to get things done it does it every once in a while.
16

17 for you?

18

Q. Does pressureor tension cause a problem

A. Not really, becausea lot of it fs physical,
19

20

too.

Q. You wouldn't be trying to work or do other
21 things while serving as an alternatefuror?
22 A. No, I will just let the things o at home.

23 • If you were seated in the defendant'sseat
z4 today, how would you feel with a juror that was in your
2s frame of mind right now, would you be comfortablewith
6 that kind of a juror?
27 A. I don't know. le all seek the truth and

28 We have to know the facts.
29

30

Q. Vould you be comfortable?
á. So, I could go one way or the other.
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Q, lould you be comfortablewith yourself as
a juror?

A, As a juror?
Q. Yes, with your frame of mind right no if

you were the defendant,would you be comfortablewith that
kind of a furor?

A. I really don't know becauseI could go one
ay or the other, it dependsupon the exerciseof justice.

Q. But you will wait to make that decisionor
to lean one way or the other until you hsrthe evidence,

EY MR. WIENER:

Q. Mrs. whalen, did you know Nancy Griffith?
A. No. As a matter of fact, I don't know too

many people around here.
Q. How long have you lived in tnis community?
A, ell, the last time I have lived here for

almost two years, but I lived nere years ago.
Q. How long did you live here years ago?
A. ell, I lived here in the 193O's and Ln

the l940's. And then I just moved back again almost two
years ago.

Q. Is there any reason that you seeno that
you couldn't considersentencingRobert Ibarra to prison
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won't you?

A. Yes.

MR. JOHNSTON:

PassMrs. halen for cause.
THE COURT:

MR. WIENER:

Your Honor, the Statewould

All right. Mr. Viener?
Thank you, your Honor.
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for life rather than imposing the death penalty?
A. ell, it dependsupon the circumstances.

Q. OK. But that possibility is open in your

mind, the possibility of not sentencinghim to death?

A. It could be, yes.
Q. Let me ask you a little speculative

questionhere, Mrs. Whalen. How do you think you might
feel f you were in Robert's position or accusedof a

crime and the victim was someonewho was ratherwell­
known or at least the family as ratherell-o in
the community, would you be a little uncoufortblewith
that situation, do you think?

A. I probably would.

Q. If you kneww that Robert would prefer not
to have the trial in this community becauseof that,
would that prejudice you againsthim in any way?

A. Oh, do you mean becausehe wasn't from

this area?

Q. Yes and Nancy was and tnere was a lot of

publicity about it?
A. No,

Q. would you feel that he was criticizing
the people in the community by asking the judge to have
the trial someplaceelse?

A. I don't know how to answer that, don't
know.

Q. would you take it personally if he would

prefer to have a fury someplaceelse?
A. If I was in his place?
Q. Oh, I see. I am not asking you to be in
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his place anymore. How do you feel about knowing that
Robert would prefer to have a jury with peoplewho don't
know Nancy's family personallyand having had all this
exposurein the newspaperand television, how does that
make you fee1?

A. ell, I don't know. I think if you have
the right type of jurors Lt shouldn't make any difference.

Q. ell, put yourself in his place once again
and let me ask you what you think if he felt he could get
a jury someplaceelsewith the same type of ·»

2

3

4

5

6

7

8

9

10

11 MR. JOHNSTON: Your Honor, I' going to
2 Object to this line of questioning. I think he has gone

too far already., I think sne has answeredthe questions
from counselor.

FY MR. VIENER:

Q. Are you going to be prejudicedagains
Robert Ybarra becausehe would rather have a jury in
anothercounty?

13
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19

20

21

22

23

24

THE COURT:

MR. JOHNSTON:

THE COURT:

MR. WIENER:

THE COURT:

>ustained.

Objection, your Honor.

Sustained.
Your Honor

It has been askedand sine

25 has answered it and on that ground the objection is
28 sustained.
27 MR. WIENER: I don't recall getting an
28 answer to that particular question,
29 THE COURT: If you want the reporter to
30 read it back, we will ask the reporter to read it back.,
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(whereuponthe Reporter read the above­
mentionedquestionand answer.)

2

3

4

5

6

7

MR. VIENER:

THE COURT:

read Lt back.

THE COURT:

Yes, your Honor.

All right. The reporterwill

It was asked and answered
8 three times. You may continue.
9

10 BY MR. WIENER:

11

12

13

14

15

16

17

a. Do you have any children?
A. Yes.

¿. Kio many?

A. Three grown.

¿. Are they men or women?

A. One son and two daughters,
Q. Thank you. I have no further questions,

18 your Honor, and will passMrs. Whalen for cause.
19 THE COURT: Mrs. halen has been passed
20 for causeby both sides. le are at the point, I believe,
21 gentlemen, if you will check your records to be sure,
22 we are at the defense'speremptorychallengeon the
23 alternatejuror.
24 MR. JOHNSTON: That's correct, your Honor,
25 according to our records.
26

27

THE COURT:

MR. «WIENER:

Mr. Viener?

Your Honor, we will waive
28 our peremptorychallengeand acceptMrs. wbalen.
29

30

THE COURT: Mrs. Whalen, you have been
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(hereuponthe fury and the alterrate
were sworn to try the case.)

Pleasebe seated. There are sore preliminary things
that we must start off every casewith that are important
to tell you about. Ve are not going to start with the
evidenceright now this morning, ladies and gentlemen,

selectedas the alternatejuror in this caseand that
concludesthe selectiveprocessthat we were going through
in picking a jury and alternate. So, unfortunately the
way the jury box is set up you are going to be seated--
ewill try to get you a chair out where you can see and
hear everything, but you are going to be seatedoutside
of the box. Mr. Anderson ls our regular juror and be
wwi11 be seatedthere. And we would have you available
throughout the courseof the trial, with tit ve havei
now completed the jury selectiveprocess,an'Igt to

r·:>'
thank all of the peoplewho came in and took éher time
this morning to be available to us. And I would like to
advise you that the fury parel is on call for the entire
year and I'm confident that throughout the year we will
be seeingyou in civil and criminal casesthroughout the
rest of :he year. I will look forward to seeingyou at
various times throughout the year. And with that we

will allow you to depart from the courtroom and thank
you very much. I would like to ask the jury If they
would pleasestand, including the alternate,and take
your oath.
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THE COURT: Thank you very much and
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but there are some things I want you to know, anyway,
that are important to you as jurors. One is this. No

Juror may declare to a fellow furor any factor relating
to the caseas of his on knowledge. And if any juror
discoversduring the trial or after the jury has retired
that he or any other furor has personalknowledge of any
fact in controversy in the case, he shall disclosesuch
situation to the fudge outside the presenceof the other
Jurors. And of course that is a little preventive
medicine to protect us from wnat doe• bappa··· tlae to
time in casesand that Is that once in a vhíia people
wIll walk into the courtroom and they don't recognize
the name on the board and they walk Lnto the courtroom
and suddenly realize that we have been talking to a witness
or somebodyand we do know somethingmaterial about this
case fro somebodyor from one of the witnesses. And it
Is a preventivemedicine that helps us to handle that
little problem. Now I'm going to take a little recess
here. I don't want to releaseyou from this case for
a few minutes becauseI want to have a consultation
with counsel that I think wwe should have before we decide
what we are going to do. so, I'm going to ask if you
could stay for a few minutes before you start your lunch
hour and we will have you back into court I think in

2s about ten or fifteer minutes. I want to tell you all
26 somethinga little bi about trials, the nature of

27 trials and how they work, and particularly if you are not

28 experienced. le have some people I guess that have been

29 in trials before. but trials start and stop .and so·
30 times they are delayed. You have alreadysen@oe of:
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those. Sometimesthey are the fault of the people that
are on the jury and sometimesa car breaks down, some­
times they are the fault of the other people that are
involved. And there are a lot of other reasonsbesides
the physical problems that occur to people for these
pauses. It takes the greatestof patienceto put up
with us and with the system, but pleasedo becauseit is
absolutelynecessarythat you do. If you don't understand
_,,., the delaysare, they won't bo

uplal:;l',ohlle
the case ts sotso uE 1 1vie· r ti5$á kg$
interestedin knowing anything about.uay

•

·?:. _ ,,~ti we

have had to pleasecome forward and see me after the case
or my bailiff or any of the counseland they will all be

happy to explain in detail what has been going on. It's
the nature of this system that we have that there are
those delays. So, pleasego along with us. We are
going to have our first one right now. Theseadmonish­
pents that I bave been giving you throughout I will be
giving at every hour and they are required. And they
may get tiresome to you here, but they are very important
and don't overlook them and pleaserememberwhat they say.
And I know I give them very hurriedly sometimesduring the
courseof the trial becauseI give them so often. But
Pleasebear in mind thesevery important things. You

are to keep your minds clear and open and theseadmonish­
ments help us to see that you do. So, I'm going to ask
you please from this point on as I have throughout this
casenot to discussthis caseor anything relating to
this casewith anyonewhatsoever,not anyoegto not
read, watch, or listen to any report of or otntaryf
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(Court reconvenedLn the above matter at12:14 p.m.)

(Court recessedin the above matter at
12:02 p..)

Let the record reflect the presenceof the defendant,
the presenceof counsel for both sides and the twelve
Jurors in the box with the alternate. Ladies and
gentlemen,we have called you back i. We bre had our

concerningthis casewithout limitation radio, newspaper
or television coverage. Finally, do not form or express
any opinion on this caseuntil it is finally submitted
to you or any aspectof this case. And an additional
one that I like to add to it is that if you are hearing
any comments that other peopleare making, get up and
move avay fro anybody wwho makes any comments. Sometimes
people innocently make commentsand you should move avay
fro the so that you don't hear the. I askyou to go
• 1it1e further an do that. And of each<ésure aa

reading the newspaperas we've pointed out to you, a
family member can screenthe newspaperfor you. I ant
you to read everything that is going on about everything
except this case. And we will rely upon your good
common senseand reasonablenessto follow the admonitions,
loww, we will take this little break here and I will ask
counsel to join me in my chambersand then we will be
back and tell you when we ill be startingwith the actual
evidencein the case. So, we will be in recess.

This court is in session.THE COURT:
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(OUT OF THE PRESENCE OF THE JURY.)

(hereuponcourt reconvenedin the above
matter at 2:42 p.m.)

(whereuponcourt recessedin the above
matter at 12:16 p.m.)

discussionand we have called you back in to adviseyou
that we will not be going forward with the taking of
evidence in this case today. Instead, I am going to ask

you to come back before us at 1:30 tomorrow afternoon,
And thereare legal reasonswhy we must do this. There
are some matters that we need to take care of outside
the presenceof the jury that need to be resolvedby us.
And after they are resolvedwe would have you back into
court and that will be at l:30 tomorrow aftgross, And·. :> "n -,I tell you that so you can get out ef ..,.,1'.,,q,tr

Che

best use of your time that you can. Maia sehiniteryour
admonishmentand don't discuss this casewith anyone.
Don't read, watch or listen to any report or commentary

concerning this case including without limitation the
newspaper,television and radio. Do not for or express
any opinion on this caseor anything connectedwith this
caseuntil we finally submit it to you. ith that we

will ask you if you could to return to us tomorrow at
1:30 Ln the afternoonand we will probably be going
forward at that point. Thank you very much and we will
see you tomorrow,

The recordvi1l r1atethat
.%.,

THE COURT:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20 i

I

I

21
I

ii
22

23

24

25

28

27

28

29

30

-743- ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-14595
PRIORSey/#EURO745

AA00777



to the bar here in white Pine County.

THE COURT: You may proceed.
MR. JOHNSTON: Your Honor, guaé:firé

- »

4

record we would like to point out Miss EIles3amett
ls presentat the State'stable and she is a licensed
member of the Nevada Bar.

we are present fn court in the caseof the State of Nevada,

Plaintiff, versusRobert Ybarra, Jr., Defendant,and the

Jury is not here at this time and that we are here for
the purposeof hearinga motion on behalf of the defendant.
Are the parties ready to go forward?

filed a Notice of Motion for Change of Venue and an

Affidavit signed by Mr. Ybarra in support of that motion.
It is not quite clear whether the statuteadditionally
requiresus to file a written motion for a changeof

venue, but we have one here and I am going to file it
momentarily, your Honor.

All right. She'swwelcone

The State is ready, your Honor.

The defenseis ready, your

Thank you, your Honor.

Your Honor, we have previously

MR. JOHNSTON:

MR. IENLR:

MR. JOHNSTON:

MR. AIENER:

THE COURT:

Honor,
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under the understandingof both your Honor and the istrict
Attorney and our side that the proper time to make the
motion was not until the conclusionof the jury selection.
And it Is for that reasonwe are filing it at this moment.
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THE COURT:

be glad to have it.
MR. VIENER:

All right, we would certainly

we have been working, I think,
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THE COURT : I understandand I believe

DIRECT EXAMINATION

that was everyone'sunderstandingof the law.

as of this time. Notice, of course, has been filed
Previously.

I believe the District Attorney

I really don't know.

The formal motion is filed

Thank you, your.ties.re will call Joé1@rtea.
You certainly may.

May

MR. McGUIRE:

MR. JOHNSTON:

THE COURT:

MR. IENER:

MR. McGUIRE:

THE COURT:

MR. McGUIRE:

alreadyhas a copy of our Motion For Changeof Venue. Is
that right, Mr. Johnston?

JOE MERICA,

having been first duly sworn to testify to the truth, the
whole truth and nothing but the truth, testified on his
oath as follows:

BY MR. McGUIRE:

¿. Mr, Merica, showing you what has been

previously marked as Defendant'sExhibit A, will you
tell me If you recognizethat document?

A. I do. They are articles out of the Daily
TLmes about the Ybarra case.

Honor?
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THE COURT: You nay.
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(whereuponan off-record discussionwashad betweencounsel for the defendantand the defendant.)

BY MR. McGUIRE:

Q. will you stateyour name for the record,
Please.,

4. Joe Merica.

Q. And your occupation?
..

A. I am editor of the nespaperi..ly.
Q. And what newspaperis that in Ely?
A. The Ely Daily Times.
• And that is published in ±ly, Nevada?
A. Yes.

Q. And does it circulate in white Pine County,
Nevada?

i+. It does.

Q. And what are your duties as editor of the
Ely D.41y Times?

A. I'm responsiblefor the news contentsof
the newspaper.

Q. And are you also responsiblefor its
editorial contents?

A. Yes.

Q. Are you faniliar with tne news articles
that are publisned in the Ely Daily Times on a day-to­
day basis?

A. Yes.

• And showing you defendant'sExhtbit A, I
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believe you have indicated you recognize theseas news
articlespublished in the Ely Daily Times?

A. Yes.

Q. ill you tell us how many nevs articles
that consistsof?

A, It looks like nineteenand one editorial.
Q. Now, going through thesenineteennews

articles and the editorial will you give us the headline
and the correspondingdate of eacharticle.

A. The headlineand the date?
Q. Yes.

A. 'Rape-MurderSuspect in Police Custody."
''16-Year-OldVictim, Beaten, set Afire, October lst,
1979."

Q. Is that the date it would have been
publishedOctober lst, 19797

A. Yes. "Police Believe Killer Acted Alone."
And the sub-neading,'According to Evidence.' And that'g
October2nd, 1979.

Q. And again is that the date the article
was published?

A. Yes, I believe so. ''Ely Murder Suspect
Goes to Court October l9th.' Ana the article was
PublishedOctober 9th, 1979. ''Ybarra Preliminary Delayed.'
And that article was publisheductober 19th, 1979,
''JudgeClosesMurder Hearing." And it ls sub-headed,
'Public and PressBarred." and tnat article was published
or October 30th, 1979. "Closed Hearing Continued." That
article was publishedon October 3lst, 1979, "Murder
Hearing to be Held at Jail.'' And that was publishedon
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October 24th, 1979, And there is an editorial entitled
''Open Courts." That was publishedOctober 31st, 1979,

Q. Did you write that editorial yourself?
A. Yes. 'Ybarra Bound Over for Trial." And

that was publishedon November2nd, 1979. And there Ls
an article here that'sprobably part of anotherarticle
dealing with a different murder caseand there Ls no
headlineon Lt which was publishedon November5th, 1979,
There is anotherarticle entitled "JudgeGrants Defense
Motions." And that was publishedoa loveráeh, 1979.

. • ye

''SuspectsUndergo Mental Ixa." Thatvas publtatsdon
December L0th, 1979. "Dean, Ybarra Trials SL11 Delayed."
That as publishedon Januaryth, 1980. ''Ybarra Case
Moc1ons Made.' That was published on January31, 1980,
''Ybarra PleadsNot Guilty In Griffith Case." That was
publishedon JanuaryZ24th, L986. ''Ybarra Murder Trial
Opens." That was publishedMarch 31, l90, ''Ybarra
Court Trial Continues." And I can't reaa tie date on
that. It looks like April 1, 1986. ''Jury election
Continues." That's dated April 2na, 19C. 'Ybarra Trial
Jurors Seated.' ith the sub-heading'Attorneys Io
Limit Comments." That's datedApril 3rd, l9. And
Ybarra Jury SelectionCopieted.' That's atedApril 4,
198.

• An, eacdate that you nave read corres­
ponding to one of the articles, is that the date on
which the article was written

A. I believe so, yes.
Q. And are tese true and accurate·copiesof

the articles that appearedin the Ely Daily Ties?
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• Yes.

Q. Mr. Merica, do you know the circulation
of the Ely Daily Tines?

A. Yes.

Q. And what is the circulation for that paper?
A. About 2500.

Q. And do you know what percentageof the

population in white Pine County it reaches?
A. About three-quarters.
Q. About 757 of the populatioat
A. Yes.

Q. And that's the adult population?
A. That's tne adult and the entire population,

adult and juvenile.
MR. McGUIRE: Your Honor, I would offer

Defendant'sExhibit A at this time.

7

THE COURT:

to see it?
MR. McGUIRE:

with a copy.
THE COURT:

MR. JOHNSTON:

Hass the State had a chance

I have provided the State

Any objection?
No, that is fine, your

Honor. e receiveda copy just prior to this hearing
and nave revfewed it.

THE COURT: AL1 rig. Exhibit A is
admittedwithout objection consistingof severalnews­

paper articles, nineteenarticles and one editorial.
MR. McGUIRE: Your Honor, we have no

further questionsfor Mr. Merica.

THE COURT: Any cross-examination?
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MR. JOHNSTON:

a couple of things,
Just briefly, your Honor,

1

22

CROSS-EXAMINATION

BY MR. JOHNSTON;

Q. Mr. Merica, you state that 757 of the
Populationof white Pine County Ls exposedto your
newspaperthe Ely Daily Times?

A. Yes, sir.
Q. Howw many days a week is that?
A. Five days of seven.
Q. Did the circulation of 2500 remain constant

between the period of October l, 1979, and April 4th,
19807

• It fluctuatesa little bit, but that is
pretty well constant.

Q. what is the normal fluctuation, please?
A. Oh, it might go up or down a hundred.
Q. Now, what is the basis of the opinion that

757, of the people is reachedby the newspaper?
• we occasionallyrun a survey of the number

of householdsthat take the paper and arrive at that
figure.

Q. How many householdsare there in white
PLne County?

A. I don't know.

Q. Ho» did you figure out the percentageof
householdsthat are receiving it if you do't know the

-750- ROBERTYBARRA, JR.
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number of householdsthere are?
A. Well, the function of determining the

percentageof coverageis handledby the Advertising
Departmentand the Circulation Department. I am only
aware of the fact that It Ls their conclusion it only
reaches757, of the households,of the county.

Q. Thank you. Do you know the last time
that they surveyedthe county?

A. It's been quite a while aad I would say
I don't know exactly, but I believeprably'igigs ehan
a year.

Q. Mr. Merica, are these theonly articles
that mentioned the Ybarra case that were tn the newspaper
for this period of time?

A. I believe so. It's possible that there
are others. I went back through them and tried to gather
every one that had any connectionwith the case, but
there is a possibility that l did miss some.

Q. How would one fLnd out ff there were any
missed?

A. well, you would have to go through -­
basically we have all the articles in what is knon as
Our morgue files on the caseand it ls a day-to-day file
that an individual at the paper clips as to any article
pertaining to a particular subject and it is possible
that she did miss sone. But you would have to go through
page by page to make sure that she hasn'tmissedany,

Q. OK. The one article of November 5th which
had no headlineyou stated It came fro anotherarticle
which would tend to indicate she was probablypretty
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A. Never did,

19

20

21

22

3

P

9

thorough in gathering thesearticles?
A. Yes, and I don't think she missedany.
Q. Now, l believe earlier you testified that

you are responsiblefor the editorial policy of the
newspaper,is that correct?

A. That is correct.• And just perusing the articles that's been
PresentedI don't see any editorial in there that states
Whether or not the defendant in this ease,Robert Ybarra,•

. ,
.

'
..,~~·,,•."

is guilty or not. Did you ever write sábalt±aria17
>2>

Q. Did you ever include such an opinion in
any of your news articles that are clipped togetheras
Exhibit A?

A. No.

Q. Likewise, I don't seeanything to indicate
What you think the penalty ought to be in this case.
lave you ever written such an editorial?

A. No.

Q. Have you ever included such a comment Ln
any of your news articles?

A. le have mentioned that you would seek thedeathpenalty Ln the case, but we never did offer an
opinion of what we thought the penalty should be, no.

MR. JOHNSTON:

indulgencefor a minute?
THE COURT:

May I have the court's

You may.

(/hereuponan off-record discussionwaghad betweencounsel for the plaintiff,)
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MR. JOHNSTON:

witness, your Honor.

THE COURT:

MR. McGUIRE:

Nothing further of this

Redirect, Mr. McGuire?

Thank you, your Honor.

9

REDIRECT EXAMINATION

BY MR. McGUIRE:

Q. Mr. Merica, with the exceptionel cha
editorial were all of thesearticles run oá tho froat
Page of the Ely Dally Times?

A. Yes, sir.

Honor.

MR. McGUIRE:

THE COURT:

I have nothing else, your

Recross,gentlemen?

19

20
RECROSS-EXAMINATION

21 BY MR. JOHNSTON;

22 Q. Mr. Merica, did all of these run at the
top of the page or were they sometimes located in other
locations?

A. They were scatteredaround on the front
page, some low, and some in between.

MR. JOHNSTON:

Honor,

THE COURT:

to go back to his work?

No further questions,your

Can Mr., Merica be excused
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5

MR. McGUIRE:

MR. JOHNSTON:

THE COURT:

Merica. You are excused.
MR. McGUIRE:

He may, your Honor.
He may, your Honor,
Thank you very much, Mr.

Your Honor, at this t{me I
e

f

9

would offer what has been marked for Identification ae
Defendant'sExhibit B. I have provided a copy to tha
DIstrict Attorney. This is the Affidavit of John H. Howe
0f KOLO-TV identifying an attachedthreepagesas
transcriptsof broadcastsof news Ltes éo@tingthts
casewhich were broadcastover KOLO·Ty,

THE COURT: Has counsel for the State
been provided with copies? Do you have copies of the,
Mr, Johnston?

MR. JOHNSTON:

receivedcopies.
MR. McGUIRE:

Yes, your Honor, we just

Your Honor, I would also

-

19

20

21

offer at this time Defendant'sExhibit C which again
I have provided a copy of to the District Attorney, and
this is the Affidavit of David I. Hansen, the managerof
radio station KELY in Ely, Nevada, identifying four
attachedpages themselveslabeled Exhibit A through D
48 copies of the text of news items which were broadcast
over radio KELY related to this case. Eacn of thesepageshas severalarticles on it. And for the record, I am
Just going to put a bracket around the articles that have
to do with this case.

THE COURT; That would be helpful to
the record and in that way we would know what to look
at. R and C are being offered now. Are thereany
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Objects to Exhibit B which is the Affidavit of John Hove.
I believe the affidavit indicates that the following
articles are statementsthat were broadcastby KOLO=TV
Ln 1979. And further the affidavit statesthat Ely Ls
One of the coverageareasof KOLO-TV and receivesbroad­
castsof this station. I submit that John Howe Ls not
competent to testify to that in his affidavit not residingIn White Pine County, and the Statewould rquiresone
demonstrationthat these reportswere actuallybroadcast
in this county into some hone. with the condition of
he transmissionson KOLO-TV which is locally receivedas
Channel 3 and being as poor as they are to state that theyare coming in on any one day without showing that some­
body In the county received them is highly -- well, justan't be done, your Honor. As to Exhibit C we would
have no objection to that.

without objection. Are there any responsesto B that
you want to make for the record?

2

3

d

5

t

7

e

9

1c

19

2
21

22

objections?
MR. JOHNSTON:

THE COURT:

MR. McGUIRE:

Yes, your Honor. The State

All right. C Is admitted

Yes, your Honor. Tne
Affidavit of John Hoe shows that he is the news director
for KOLO-TV and would indicate that as such he Ls familiar
With the coverageareawwhere the station broadcaststo,
and I would subit that on tnat prima facie showing, the
exhibit should be admitted. If the DIstrict Attorney
wants to show that thfs stationwhich I have noted fg
listed Ln our local IV guide isn't being receivedhere,
I think the burden would rest on the State for that,
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,

All right. Mr. Johnston,

your Honor.

THE COURT:

do you want to make a response.3

A MR. JOHNSTON: Your Honor, there have been
5

6

9

a hundredand nine furors wwhfch have been questioned
regardingmedia coveragethat they observedand received
regarding this case., Numerous of those hundredand nine
were askedspecifically which TV stations,and not one
ever stated that they received it o the Reno aation,
only on the Salt Lake television statioa, I'uld submit,
your Honor, that on the basis of the hundredag& nine that
the burden should now shift back to the defense. Other.
Wise, I can bring in twwo-hundredand fifty people who have
never seen this article and regularly watch TV from this
County. whatever the court wants to set the standardat,
we will meet,

THE COURT: The court ts going to admit

19

20

B. And I think the argumentgoes to the weight to ba
Offered to Lt. And that the facts inferentially show
there has been some television coverage. And the fact

21 that I don't know exactly what station or channelgoes
22 to the weight to be afforded to the various items. An6

Mr. Houe's affidavit Ls to the effect that KOLO-TV EHL3ls an area that it is transmitted in. And I am of course
aware of the fact that the transmissionin our rural
areasare sometimesgood and sometimesbad. But my n
recollectionof the voir dire is we didn't Ln detail ask

2 every furor which channelsthey had seen. So, there ls
2: really noway to know. It is true no one has indicated

they had seen a Reno channeland many peopleansvered
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they had simply seen television. And on that basis the
Court feels it is sufficient to admit Lt. And of course
it is subject to rebuttal Lf the Statewishes to offer
rebuttal that it was off the air during this period of
Fime,KOLO-TV, I would ba glad to hear any such testimony
to that effect. I don't know whether Lt was or wasn't,
Gentlemen, Is there anything further to be offared on
behalf of the defendantdocumentaryor otherwise?

2

A

5

1

s

9

10

MR. McGUIRE:

Your Honor.

THE COURT:

Ve have no further evidence,

Al1 right. Itc Ls agreed,
I believe, that the Statewould have an opportunity to
respond,and that opportunity would be by er. o'clock
tomorrow morning, is that e agreed to, gentlemen?

MR. JOHNSTON:

your Honor.

THE COURT:

Yes, that's our understanding,

It fs my hope that the State
can be ready to go forward and we could conclude the

19 matter, How much time would you need toorroww morning,
20

21

Mr. Johnston?

MR. JOHNSTON: ell, we will make every
22 effort, your Honor, but it may be necessaryto bring in

Out-of-town witnessesin the light of what has been
Offered. so, at this time I wouldn't expect more than
an our in court,

THE COURT: A11 right. And then the
:7 matter will be submitted to the court with your legalc argumentssupportingyour positions, and we will go
2¢ forward at that time. There'snothing further that can
2. be done in this matter at this time, is there?
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I

There is one thing, your
MR. JOHNSTON:

honor, The motion has been filed and we would just askIf we could have sosPoints and Authorities on the lay
4n addition to the statuteson this particular issue so
that wwe might more thoroughly respond to it. It appearsthat there'snot going to be much difference in the facts;that actually it's going to be bow we take those facts
and measurethewith the law, And undoubtedlythe
defenseis relying on soma Law. We thereforewould agat this time in open court If we could receivea eopy ofthat law in order that we might more thoroughly researcbit and respondto Lt.

THE COURT; Is ft possible for the defenseto comply with that request? Is there any particular
law that can be filed at this time or by ten o'cloct
tomorrow morning to support it other than the statutes
themselves?

t

3

l

9

le will do what we can, your

I certainly have. Let the

MR. WIENER:

THE: COURT:

donor, but may understandingLs the court has don
extensiveresearchon this.

record reflect that In anticipation of this motion thatI have researchedit this weekend and have found a
8ubstant{al number of casesthat bear in this area. Butl am willing ana interestedto hear any law that anyonehas.

19

20

21

22

2°

MR. WIENER: Thank you, your Honor. I
think we are In basic agreementfrom our in-chamber
conferencesas to what the law Is. It appearsthere are
two rather prominent Nevada casesand the statutes
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3

7

8

9
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themselves,and that's Hanley and Alsu would be the two
cases that ve would try to bring these facts within,
Mr. Johnstonhas, you know, referred to those caseshimself,nd If I come up wtth anything in the meantime, there Ls
Only one other wrinkle that I feel might take anybody bysurprise. I have been advised there ls a California casethat supports the proposition that on appeal the SupremeCourt does not merely dec!dewhether there is an abuseof
discretion in your Honor's ruling on this motion but thatin fact it's a review of the record de ovo, by tha
supremeCourt which then reachesft's om independentdecision. I don't believe that that's been directlyapplied by our SupremeCourt, but other than tha, I don'tthink there'sanything I can raise that we haven't alreadydiscussedwith the District Attorney.

THE COURT:

Complete disclosure, then.
MR. JOHNSTON:

That sounds like a pretty

Could we nave the name or
1s he cite of that particular case. 'e are familiar v{th
2c the principle as one applied by the California courts
21 in administrativereview; that is, substantivelylooking22 at the whole recoraand re-deciding the issue. le don'think our court is ready for it, but we would like the

Citation so we can respond,

If I can find it. My
MR. WIENER:

feeling is that the most that would do is give your
llonor some idea of what to expect, you kno, Lf your
decision is appealedone way or the other,

THE COURT:

MR. .IENER:
Certainly.
But as far as the merit of

-759- ROBERTYBARraRCVD 112ca •"R.
PRIORco»AR,P.DORO761

AA00793



2

the hearing before your Honor, I don't think it really has
anything except some -»

3 THE COURT: This Ls the standard,if you
are unsuccessfulhere, that you are going to ask tie
SupremeCourt to employ?

t MR. «IENER: Yes, that's right. I think
7

9

It Ls a subtle psychologicalLnfluenee perhapson your
Honor's wondering what it meansor what your possibility
of getting reversedis, but I don't think it bas anything
to do with the merits of this motion.

well, I don't think I wLll even coent on that. I a
not much wworried ever in my deliberationsand efforts
about whether I will be reversedor not. All I aworried
about is trying to be right. And I will do the best I
can to be right and that is all I am going to worry about,
I will let other people worry about wnether I should or
nould not be reversed. Is there anything further,
gentlemen?1$

21

22

THE COURT:

MR. JOHNSTON:

State, your Honor.

MR. VIENER:

THE COURT:

That's not ugh of a --

Nothing on behalf of the

Nothing, your Honor.

Court will be in recessuntil
ten o'clock tomorrow morning.

(Court recessedir the above matter at3:10 p..)
(Court reconvenedin the above ratter onApril 86, 1980, at 10:14 a..)
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(OUT OF THE PRESENCE OF THE JURY)

This court ls In session.
THE COURT:

The recordwill reflect this Ls a continuationof th
Case of the Stateof Nevada, Plaintiff, versusRobar
Ibarra, Jr., Defendant. The record should reflect the
defendantls presentwith his counseland the District
Attorneys are present. This is the time and place fLadfor the additional hearingwith relation to themotion

,+to changevenue. The defensebao-·'"·Ir'Position known in this caseand the 8&ate gi' rabaeeto respondat this time. Are the parties ready to goforward?

t

3

Honor.

MR. JOHNSTON; The State Ls ready, your

Honor.

MR. WIENER: The defenseis ready, your

All right. Mr. Johnston,

T'bank you, your Honor. The

THE COURT:

MR. JOHNSTON:

I believe it Is your opportunity to proceed.

Statehaving thoroughly reviewed the evidencethat wag
tenderedby the defenseLn yesterday'shearing has Ln
responsefiled one affidavit of Dean A. Saderup,Sher{ffOf hite Pine County, which was filed this morning and
d copy has been provided to the defense. And with thataffidavit and the basis of the cross-examinationof the
defensewitnessesyesterdayand the evidencealreadybefore the court, we are preparedto argue the matter,your Honor.

I

19

20

21

THE COURT: A11 right. That'i,a11you
.
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(

have to present, then. Is there anything further on
behalf of the defendant?

A Honor.

MR. WIENER: Not by way of evidence,your

The defendantbas the right
THE COURT:

tO make the opening argumentand the closing argument
PecauseLt ls the defendant'smotion, The Statehas the
middle argument. The defenseray proceed,

Your Honor, I vol4. Lila.'
__

,..!:r.t,,.- .....

·e
I thought you night;ant to

MR. WIENER:

thesemarked as exhibits,
THE COURT:

have them on the board to point to,

3

That would be the first one.
Excuse me, your Honor, but

MR. IENER:

MR. JOHNSTON;:

Could I see them or copies of them? Apparently we are
8oing to cite some figures, and as I reemberyesterday,herewas some disagreementon the figures. And I thinke should resolve that before any figures are going tobe usable in the nature of figures regardingvoir direof the jury in this proceeding.

19

ell, we will mark them.
THE COURT:

See them as soon as they are marked, would you snothen to Mr. Johnstonfirst, Mr. Wiener, before we do
anything with the,

They can be markeaas exhibits immediately becausethatls all that is being done at this point. Nothing haseen offered here and you will have an opportunity to

22

May I see the exhibits,
MR. JOHNSTON:

Please. Is this an eye test or are we bere to see theexhibits?
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(

THE COURT: He has the right to see it.

3 (hereuponcounsel for the plaintiffexaminesthe above-mentionedexhibit,)
5

MR. VIENER: Your Honor, I wouldn't
7

Object if he would like to take á couple of minutes ande can recessfor a couple of minutes,

Maybe that would be helpful
THE COURT:

becausethere Ls a lot of counting, I guess,adewht1lee do that let's take a couple of minutes a& silos hito do that. we will take a short recessat this time,

9

(Court recessedin the above matter at10:19 a.m.)

(Court reconvenedIn the above matter at11:23 a.a.)

This court is in session.

Yes, your Honor.,

Yes, your Honor.
All right, The record should

THE COURT:

MR. JOHNSTON:

MR. IENER:

THE COURT:

let the record reflect we are back on the mot Lon for
Change of venue. Are you ready to go forward, gentlemen?

also reflect in the interim I have received the Point;nd Authorities fn support of the motion for changeof
Venue on behalf of the defensecounsel. I assumethathas been given to the Stateas well.

19

20

21

22 +
t

Yes, we have receiveda copy
MR. JOHNSTON:

at ten this morning, your Honor.
THE COURT: Al1 right. So, eachside has
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side has it.
MR. WIENER; Your Honor, the record should

reflect that we have had an additional exhibit, Exhibit F,
marked which the District Attorney has had an opportunity
to review.

t THE COURT: All right. Fine. I don't
have the number of those. Could you give me the number
of what Ls numberedwhat?

9 MR. WIENER: OK. Exhibit D Ls a chart
1' entitled -- having to sections: Total #ratndand

xamined for Cause. Exhibit E is entitled "Pre-Trial
Put1Lcity Media Exposure." And F is entitled "Seated
Jury."

THE COURT:

MR. IENER:

Al1 right. Thank you.
Your Honor, also for the

record I would like to indicate three typographical
errors on the Points and Authorities tnat perhapsyour
lonor and counselmight correct them.

tell us where to make the corrections.2 4
I

I

21

THE COURT:

MR. IENER;

You bet. If you would just

On page l at line 24 LE

22 should be Mrs. Bowler becausethat was misspelled.,
THE COURT:

MR. WIENER:

All right. E-o-ww-l-e-r.

Page 2 at line ll Lt
incorrectly indicatesnumbers 105 and lO4 and that
didn't include the three jurors examinedyesterday
morning. So, according to our calculations it should
read, 'of the 108, 107 (992)."

THE COURT:

MR. WIENER:

AL1 right.
And the third one is o page 4
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at line 5 and the 727 should actually be 707..

THE COURT: Ail right. Thank you. I
will make thosecorrectionsand strike the others by

interlineationand initial eachpoint at the point you
Indicate that the correctionswere made for the benefit
of the record.

I think, as your Honor is aware, it was tough keeping
statisticsas the jury examinationprogressed. I did
my best and I think the District Attoray. fehthat there

--~..is one juror that I must have left out in y éaleulations.
am not sure what his feelingsare about the way I broke

down my figures here as to who was challengedfor cause,
nardshipexemptions,and exactly what the statistics,were
on the media exposure. But my feeling is that two, five,
Or even ten percent one way or the other is not what Ls

going to be persuasiveon the court anyway, but what the
generaloverall picture is. So, at this point I would

state I am not attachingany tremendoussignificance to
the exact number which I have come up. They could be

wrong and

MR. WIENER:

THE COURT:

T'bank you, your Honor. Now,

I understandthat, counsel.
And I know during the courseof the trial it is very
difficult to keep track of everything that is going on.

MR. WIENER: I think, too, I made a

breakdownof radio, television, and nespaperand my

recollection is some of the jurors in the early part
of the selectionprocessweren't actually questioned
if they had seen radio or television, And it fs y
recollection that maybe they were just asked ins general
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exhibits are subject to correctionwhen we have a chance
to see the transcript.

2

3

4

5

6

@

what their exposurewas.

THE COURT:

MR. VIENER:

the court'sattention
THE COURT:

MR. WIENER:

So, these figures on the

That's fine.
OK. Now, If I could direct

can you see this, your Honor?
You bet.
-- to defenseExhibit D, And

9

10

19

20

21

22

23

Ty calculations indicate that there were 108.jurors.
examined,not all of whom were a•ln-4 lty· o,~i~ Someere excusedbefore the examinationwe,eol@, Aad
of the wwe have 13 jurors seated,one of the is an
alternate,and all but one was passedfor cause. The
defensehad challengedMrs. Bowler, and I believe she
1s Juror Number 10, we challengedher for causebut the
challengewas denied. Both sides togetherexercised
twelve peremptorychallenges. My calculationsor my
records indicate that about 20 of the furors who were
questionedwere excusedeither becauseof family hardshipr becausethey were somehow exemptedunder the statutes
becauseof age. I wasn't quite sure where to classify
people who were hard of hearing or who had a language
problem, but they would fall under that 20, And the
other 63 were excusedfor cause. Now, the peoplewho

2. Were excusedfor hardshipand statutoryexemptions,sore
of them were excusedjust on your Honor's questioningand

2¢

9one of the were excusedas a result of questioningby
counsel. And my recollection is that except for one

excusedfor hardship --
2g in particular, Mr. Thibodeaux,Juror Nub 3, who was'
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Except for him, none of tha others were actually fully
examinedfor causeprior to their being excused. T'here
was one other potential juror, a Mr. Burkhart, who was
a Civil Defensechief here in the county, and there was
quite an extensiveexaminationof him before he was
excused. So, I wouldn't include him too as soeona
else who was examinedon the questionof sje$MeMr
recollection is he vas excusedon hardship,,-hf,ehad
also indicated he would have sons treble"dtitollivtng
police officers. Anyway, except for two of the hardship
and statutoryexemptionswho were examined for cause
the rest were not fully examined. So, If we are going
to try and ascertainfro the jury examinationexactly
what their attitudeswere on having fixed opinions or
enmity or bias, I excludedfro that all but two of the
hardshipor statutoryexemptions. we have a total of
Z6 who were examined for causeand were not challenged

2

3

4

5

6

8

9

10

15

19

THE COURT:

MR. WIENER:

@

That was Mr. Terhune.
Mr, Terhune, excuseme.

20 for cause. I see that my statisticsare wrong here and
21 I would like to make a correctionon them now. while
22 numerically it was a 26 that represented297, of the
23 Peoplehere. No Lf I could, your Honor, just correct
24 this.
2 THE COURT: Sure, go aheadand correct it.
2& MR, WIENER: I would just cross out that
27 26 here and indicate 297. S0, 26 people or 297 we:e
2 Passedfor cause. One personor approximatelyll was
29 seated,Mrs. Bower, although she had been ehé1lenged

'&for causeand the challengewas denied,adl people or
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3

4

5

707, were excusedfor causebased in large part on whether
they had any fixed unqualified opinion or exhibited some
bias or enmity towards one party or another, This was
Out of a total of 90 people who were examined for cause.
The differencebetween the 90 and the 108 total examined

ROBERTYBARRA, JR.
RCVD 11DECOO EH-14620PRIORCOUNSELFILES

are the 18 hardshipcasesthat were never fully examined
for cause. Now, the challengefor causecoming under the
statuteof 16,050 in most caseswas one of having a fixed
opinion, or belief, or expressingit. And tbat would have
gone either to the quHtion of guilt ·º" ~.i:-t(fion of
punishmentthat should be imposedaheadof th&é Aad the.= y
Other grounds for causewas enmity or bias to or against
either party. Also what was brought out in the examination
of the fury was their exposureto the pre-trial publicity.,
l007 of the 108 people examinedhad had exposureto the
media. Of theall but one had exposureto the newspaper,
That one person, Mr. David Green, is currently a seated
Juror, Juror Number 3. And he had indicated that although
he hadn't read the newspaperne bad seen It on televís1on,
Iesterdayyour Honor heard testimonyand was presented
with exhibits fro Mr. Merica indicating that there was
dome nineteennews stories at least that he could track
down which indicated, among other things, which I think
are crucial as to the basic facts of the crime which I
think are rather gruesome, the fact that the victim was
someonefrom the local area; that the defendanthad been
In the area less than a week. And Ln addition they had
pictures of the defendantwith rather long hair and
appearancewhich in my ten days or so here in Ely
indicates it is a rather unusualand that et everybody

€

•

9

10

1z

,·,

19

20

21

,
22 il

73

t

30
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is ratherclean-cuthere. Now, in examining these jurorsFor causeyour Honor initiated the basic questioning,and most of them were excusedfor cause indicating that
Fhey had a fixed opinion or bl ief basedsolely o themedia. we have no vay of telling how many of them a1soad opinions or beliefs that were also basedon con.versationsand communicationswith other membersof the

Community. Some of then were excusedafter later
questioningby the court and by counsel. Aad tie ebartindicateshere that of the ones who were questioaod,a11erequestionedabout their exposureto the media, andI have approximately707 who had television exposureand approximately407 who had some exposureto the
Publicity on the radio. Aa I say, thoseare subject toCorrection and just estimates. The fact that over ha]are indicated on Exhibit as having had conversationsls also a guess or an estimate. Now, the defenseexercise3all eight of its peremptorychallenges. Let me hold this
momentarilyhere, your Honor. Th!s Ls xhLbLE F and4t indicatesof the twelve jurors actually of the thirteenWho are seatednow, seven have indicated that they havean acquaintancewith members of Nancy GrLffiEh's family,That represents587, of the regular seatedjurors havinan acquaintancewith Nancy's family. And including thealternatewwho indicated she bad none, that would st!1]be 54 of those thirteen jurors wwho have acquaintanceswith Nancy's family. This I would indicate Ls afterthe defensehas exercisedeight of the peremptory

challengesand we are still 1eft with a jury of thatakeup. A couple of additional facts that I want to

9

4

5

6

7

8

2

2
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8

9

19

20

21

22

23

presentbefore I try and bring them within the Laa here
is that the defendantis chargedwith four crimes, on
each of which the jury makes the decision on the punish­
rent. Additionally, one of those charges involves the
potential death penalty. Another point is that the
newspaperarticles brought forward the fact that Robert
Ybarra Ls basically an outsiderand Nancy Griffith
basically a local girl and her fatly. But additionally
therewere two couaentsmade by the

Dbti-S,c_~t·J..

~
. ~••Yduring the examinationof the jury thatt ' .

.

. ' ~

~•.

exacerbateany feelings there might have be@a.if this being
a case of locals againstoutsiaers,and that was one
questionof a juror indicating that three of the attorneys
Were local and one wasn't; and the second one having to
do with the comment that one of the attorneysbeing an
easternerwith a phony accent. I think the significance
of that is even the prosecutionrecognizesthe fact that
the issue of a local girl being mistreatedty an outsider
1s one that is surely helpful to their case. To jurors
were excusedon Apr11 3rd for causeafter they had a lready
been seatedand passedfor cause; one of them was passed
for causeand the other one, rs. Muir, and the other
juror -- and by the way, your Honor, tnese facts are
all contained in the Points and Authorities. If you miss
any of them, they are in there,

THE COURT:

MR. WIENER:

Thank you very much.

rs. Muir was excusedon
2« April 3rd and so was Mr. Nicholls. Mrs. Nicholls had

beenchallengedfor causeby the defenseand the challenge
was denied. Both came in the following morning with
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experiencesor reconsiderationsthat they had overnight
that resulted in them being excusedfor cause the following
day indicating that even someone in all good faith and
under oath indicates their intention to be as fair and
inpartial as possible, there is no certainty that they
can actually carry out that oath. The last point I would
make, and I recognize in a way I am bootstrappirgthe
argumenthere, it's know Ln the community and It will
be, too, of our efforts to have a changeof.venue,and."·if ..that is surely going to createthe poss±1lijg£sose

. 1"8:injured feelings or feelings on the part of tfé,jurors
In particular that we don't think they are worthy or
honest people. And we just bring that out as another
Problem that faces Mr. Ybarra In his ability to face a
truly non-prejudiced,fair, and impartial fury. I
recognizeof course that we brought that on ourselvesby
raising the motion, but we are sort of caught between
8 rock and a hard place on that. It is hard to assert
Our desire for a change of venue without somehow prejudicingthe very people that we might have to have the trial in
front of. Now, as for the law and hoa It would apply to
these facts. N.R.S. 174.455 Subsection1 indicates that
the grounds for removal of a trial is that one that cannot
have a fair and impartial trial in the original county.
Now, through some legislative oddity and it shouldn't be
too surprisingSubsection2 does not talk about a fair
and impartial trial but talks about a fair and impartial
jury. I recognize that and I feel there ls a difference
between the two. And the to sectionsdon' zally read
too well together. But I would suggest¿betSbsection1 -

- ..
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of that section suggeststhat the question is not whether
there could be a selectionof a fair and impartial jury
but even after that jury ls selectedand even after they
appear to be fair and impartial can they actually,
fairly, and impartially carry out their obligation so
that the end resultsof the trial is a fair and impartial
result; not that just at the outset at the time of
Selection they appearto be fair and impartial. I racog­
nize that we have perhapstwenty-stof the gtantial
Jurors who did not exhibit the kind of stateaid that
would permit them to be excusedfor cause. higbgg wwe

would have made a better record If we had challenged
everyone for cause. But we have some problem of credi­
bility with the court and good faith. And I a not going
to deny that a number of the furors that were questioned
indicatedwith all sincerity that they had no one-hundred "
Percent fixed belief and that they wwould do their darndest
to be fair and impartial and not let all thesecommunity
influences that they were reminded of affect their thinking.
The problem ls that the test for the transferralof a
trial is that phraseof fair and Impartial. And nowhere
does that phraseappear in the statutethat governs
challengesfor cause to jurors. 16.050 is the statute
tat governs callengesfor cause. They talk about
having a fixed or unqualified opinion or belief. They
talk about tne existenceof a stateof mind convincing
or showing evidenceof enmity or bias. That requiresa
statementEy the juror that fits them within this section.
But your Honor is well within your discretin to listen
to s furor who says in all sincerity that they don't have
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a stateof mind permitting them to be excusedfor cause
and still make your Honor's oun independentdecision
that they cannot be fair and impartial no matter what
they say. Now, nowherea I accusingany of thesefurors
of sandbaggingus or of attempting to get on the jury by
lying. I feel they are all sincerepeople. But may of
them indicatednot that they have a hundredpercent
certainty that they can be fair and impartial, but that
they vi11 try their best. Surely an «Proa9ntention like that does not mean thatwe ci.9bl1ange
them for cause. But If there is any doubt ting they cannot
fulfill their desire to try and be fair and impartial,
then they cannot be a fair and impartial furor and the
trial could be roved even though there'sno grounds to
challenge them for cause. And that would be whether or
not your Honor looks at Subsection1 of the statutes
governinga changeof venue, l74.455 wwhether there could
be a fair and impartial trial or whetheryour Honor looks
at whether or not we can select a fair and impartial jury.
I am suggestingthat becausethare is no available
challengefor causedoes not mean that they are per se
a fair and impartial jury. If there Ls that possibility
that tney can't carry out their announcedintention of
being as fair and impartial as possible, then there cannot
be said to be any certainty of a fair and impartial trial
and thereforewould afford grounds to move it. Noa,
jurors, and I think your Honor has already Instructed
them as you would during the trial that they are to
remain unexposedto any opinions, thoughts,media
exposure,or to anything having to do with this ease.
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what certainty is there, however, that even with the best
of intentions they can carry this out. Your Honor has
been following the developmentsin WashoeCounty in the
Murry Kaplan caseas closely as I have. In that case
Judge Breen denieda motion for changeof venue and it
Ls currently on appeal to the SupremeCourt. And in that
case the reasonwhy the first trial of Murry Kaplan was
reversedwas becausefive jurors standing in a bar heard
a television newscastwith information ia it7gt wasn't
Intended £er their ears. I a note rzas±Ek«a ave

6.a. '

a similar set of facts here except that the.potentialis
there for them not to be able to follow the admonishments
even if they want to. Now, what result Ls there if there
ls some influence on thesejurors' vote fron anything
that they have gatheredoutsideof court? One-hundred
Percenthave prior knowledgeof the case. I would say
at least half of them indicated they had community con­
Versatfonsor overheardconversationsin the community

1s
[' @bout this case. So far 707, of the people who have been

questionedhere have indicated they have a pre-formed
opinion or bias against Bob Ybarra. All of them, every
personwho walked out of this courtroomafter being
excusedhas the potential of tainting a juror. And a
Juror who either declaressomethingof his own knowledge
or even relies on somethingof his on knowledge in
voting affords grounds for an automaticmistrial under
N.R.S. 175.121 Subsection4. And a fact of his own

knowledge doesn'tmean he has to have been out at the
sceneand say I saww what the scene Ls, If he has got
some knowledge secondor third-band fro the espaper,
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from neighbors,fro one's husband like Mrs. Nicholls,
we have the potential for an autonaticmistrial here.
Additionally, two of the four counts involve a potential
strike the word "potential." The chargesof sexual
assaultand kidnapping both rely for their proof on tbe
fact that thereas no consentby the victim to the
crime. In order to deal with that questionof whatber
there was consentor not, the jury will be asked to
make soakind of determinationof what theqtateof
mind was of Nancy Griff1Eh. D1d shs go.ittjjeone

awillingly? DLd she submit to sexualLtazaei
. +

willingly? People'sknowledge of her family, what kind
Of upbringing she had, what the family attitude to going
with strangemen, having sexual intercourseat the age
of fifteen, potentially each one of those seven jurors
are already seatedwwho was acquaintedwith Nancy Griffith's
family míght from their own knowledge of that family make
8 determinationas to whether or not she might have
consentedto theseacts and whether they declare it to
anybody or just think it themselves,If it has any
influence, one one-nillionethof a bit of inferenceon
the, somethingthat is not brought into court here, then
there is grounds for automaticmistrial. And, so, it is
recognizedby that statute175.121 how important i is
that a jury not be just generally fair and impartial
but with one-hundredpercentcertainty not to consider
anything except what Ls brought before this court. Right
now we have what likelihood? 587,2 587, of the jurors
seated, these twelve, have a familiarity wit the victim's
family from personalexperience. A erucialjoint, Now,

?
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the Alsup case indicatedand I cited it in my Points
and Authorities, is the questionof whether the jury
can try the case fairly and impartially; not merely
whether they can be seatedbecausethere Ls no challenge
for cause. Not merely wwhether a jury that appearsto
be fair and impartial is actually seated. Once again
I am not accusingthe good folks on the jury of anything
underhanded,no misrepresentationsat all. what we are
talking about is the possibility that an

99gas%.
and

conscientiousjury cannot carry out theiroiit ii justa""becauseof the widespreadknowledge that thiseasehas
and their own familiarity with the people involved in it,
low, I see nowhere in the law that there are degreesof
fairnessand impartiality. To me that's sort of like
either having your virginity or not. Either you are
fair and impartial or you can't, Fairnessand impartiality
is lke that statuteof Lady Justiceon your Honor's
desk there blindfolded, functioning in a factual vacuum
4nd respondingemotionally only to what is brought into
court. No, ff there are not degreesof fairness and
impartiality, I ask you to consider this: here is the
defendantwwho is on trial with a jury of twelve people
who all have pre-knowledgeof the case, who all are
subject to feelings about locals againstoutsiders,who
have knowledgeof Ybarra's unfamiliarity with the area
here, and close to two-thirds of which have knowledge of
the victim's family. Now, Lf we remove those three
factors from the jury, your Honor, I tbink it's without
a doubt that we would surely have a more fair and ore
impartial jury without that. And by saying that a jury
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can be fairer and more Lmpartial than the jury we have
no would mean that there are degreesof fairnessand
impartiality. And if Bob Ybarra has a likelihood of
4 fairer and more impartial jury in anothercounty, then
Lt cannot be said that this jury is one-hundredpercent
fair and impartial or that there is a certainty that they
will be able to be even If they are now. So, If we
are looking for the personwhose mind is in a stateof
virginity on this case, that would be the parstruly
as fair and impartial as Lady

Juatic•.--~_t_!t­only be found in a county where thereis'ti . dred
Percentpre-knowledgeon the part of jurors, close to
607 awarenessof the victim's family, and subject to
all the hometown feelings that are coming in here. No,
I think the case is, and I'm sure your Honor has researched

•

this very thoroughly and they all talk about the judge
exercisinghis discretion basedon his own knowledge of
the community. we know what Is happening in /hite Pina

19 County. It's been a renewed interest in mining as tue
2o price of some of thesepreciousminerals goes up. That
21 brings people to town who are not hometown people. Bob
22 Ibarra is one of them. He came here to work on a drilling
23 rig. This is only an advancetasteof what might happen
2a if the MK developsaround here. A number of tne jurors
2s indicate that the case really struck close to home. And
e, the District Attorney's own comments indicate that perhaps
27 this Is a case ripe for a prosecutionbasedon the locals

30 your Honor.

against the outsiders. All of these--28

29 MR. JOHNSTON: Object to that eoent,
.A.

ROBERTYBARRA, JR.
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THE COURT: well, this is argumentand
there Ls no jury here and no one to be prejudiced. You

may continue.
2

3

4 MR. WIENER: All of theseare factors

7

6

5

9

10

which your Honor can take into considerationin deciding
whether or not this jury is and can be as fair and

impartial as untaintedand operating in a vacuum as
Possible. And unless Lt is an ideal a jury as possible,
then it cannot be said that this is the most fir and
impartial jury that can be had. And thereáíerao degrees
in the law in fairnessand impartiality; it's all or

12 nothing. And we must look perspectivelyat the possf-
13

14

bility of what is going to happen in the next two weeks

assumingthe trial goes forward or in the two weeks of
15s the trial regardlessof what the jurors say now. Now,

we have a cross-sectionof the community that came in
;7 here and was examined under oath. I am aware of the
tx. cases. They talk about affidavits. These peoplewere
19 examined under oath as effectively as affidavits. No one
20 came fn and as askedwhat Ls your opinion about whether
21 Ybarra could get a fair trial. So, we don't have the
22 problems that are brought up in the Hanley caseand
23 the Alsup case. we have got peoplewho came in and
24 707, of the cross-sectionof the community, and that's
2 a good a market survey as you are ever going to find,
26 70, came in and were excusedbecausethey had pre-
27 conceivedopinions on the outcome of the caseor on

28 their feelings about the defendant. It's obvious fro
29

30

the affidavit that the District Attorney has subitted
from the sheriff here, and he reads this ALsu case to

ROBERTYBARRA JRRCV'D 11DECoo 'EH-14630PRIORCOUNSELFILES
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12

13

14

15

17

19

20

21

22

23

24

25

26

27

28

29

30

require public demonstrationsin the sensethat peopleare marching up and down the streetwith picket signs,I admit that would be definitely a more graphic an
bettercase for us on the facts., But it is not necessarythat there be publie demonstrations. The public deon­
Strations in that casewere fust one of a number o
factors that the judge could consider in deciding what
the likelihood is that there can be a fair and impartialtrial vieh the Jury select·ca. 1 suit as.hasCoe out in the examinationof the jurors dztijg tha
Voir dire of the panel Ls the most graphie,eápfeofhat the community attitudesare. And whether or not it'sone that requirespeople to be hung in effigy or whetherit's a subtle underlying feeling which in theseof morecivilized times are not statedwith the kind of b1od­thirst that might have bee back Ln the late 1800's whenthe caseswere decided that the Alsop casecites thatit still neverthelesscomes down to a test of the certaintyof a fair and impartial trial. I feel that what has bee

demonstratedduring the examinationof the potential furors1s insufficient for your Honor to declde that there ig
no certainty that this trial can proceed in the fair and
impartial way necessarywithout any -- with the one-
hundred percent freedom from any outsidepressuresor
influences, and that what has happenedalready in thelast six days here should afford Your Honor some idea
of the potential for an earnestand honest Juror to be
affected even against their will by a comunity which
has demonstratedthat close to three-quartersof th
have alreadydecidedeither Robert is gaily'o that he

ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-14631
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The Statemay respond,please.

should get the deathpenalty. So, wwe would request that
he place for tr1al be moved to anothercoramunity.

"ecc:? tne 'tate would take !3se Ith most o: no umbers
that have been submitted by the defense, feeling the
record Ls probably a better indicator of that. And witn­
out having reviewed the record this morning, no one can

• ·sesutnlt hat the figures are. The format, weltve norctles ltn th way they ar et up, and wouid invite

2

3

4

5

6

7

8

9

10

+

THE COURT:

MR. JOHNSTON:

Thank you very much, counsel.,

Your Honor, just for the

12 en; court to ex:amine them itnln the same framework that
13

hs beer estat!inedby the defense. ie only tax f3sue
14

15

<7

19

20

21

22

23

24

25

26

z7

28

29

30

!' the numbers. To EegLr itn, in the State of Nevada
If co: Look at the effort of ary defendant to oEt2in a
C1are of venue this state in {ts uprereCo:: character-
1zes wnat we call a two-rong test, wnicn dor't believe
·0uns! for the defenseas really addressedat a!'! or
hetheror not that case should be roved aynere. And
tne first prong of that comes fro:: the statute ;tself in
174, and that'snether or not ar impartial fury car be
seate. Ar clearly in tais particular case e are beyond
that olnt. 'e have seate'a irartia! jury and we have
a: :!ernaeseated. ind at tnis point that averue oi
-a.nge f venue is ro !oner ava'lable. 0, nave o
lco' at the case law of this state and see wneat •

recul:ed? .Vat is necessaryto move a caseonce you have

moth1n; to saggeszir the reco:a that this jury that Is
se7ted, thc twelve peole in the box and the alternate,
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5

6

7

8

9

10

12

13

14

15

are not impartial, nothing at all. There ls one remaining
Juror who has been seatedwho as challengedfor causeby
the defense,and that causewas not acceptedby tne court
and that juror was left. But I would also suggestthat
Counsel has exercisedeight peremptoriesand that juror
has been sitting there since the first hour of voIr &iring
the fury. She was the first person that filled Seat 10
and she remained in Seat LO throughout. The tactical
decisionsof counsel as to who to leave or who to exclude
are his on, but I just submit that foz the eat to
Cons{der. No, the secondprong or the secondfactor to
te consideredcomes out of a line of casesthat starsith State versusCasey, C-a-s-e-y, 34 Nev. 154, 117 P,,
Page 5, a 1911 case, and hat same prong of the test is,
''such putlfc excitementabout the case that even ar
impartial jury would be swayed by the considerablepressure

7 of public opinion." That's Ln the languageof tte court
s of this stategiven in Case and renewed tv our court In
19 the case of StateversusAlsup at 69 Nev, 121, 243 P.2¢,
2o 256, a 1952 Nevada caseand further by Hanley versus State,
21 the secondHanley case, 83 Nev. 461 at 46. 434 P.2d.
22 4O, and that's a 1967 case. That line of authority has
23 endorsedand establishedthat standard. Once you get an
24 impartial Jury seatedto move a caseyou are looking for
25 Such public excitemert tout the case that even an impartial

28 carried its burden, and the burden definitely restsunder
29 the law with the defense. Further, I have not heard
3o defensecounsel talk about nat the standardfor ovirg

26

27

Jury would be swayed by the consideratlepressureof public
OpIn1on. I would submit up front tat the defensenas not

ROBERTYBARRA JRCV'D 11DEco 'EH44sa3PRIORCOUNSELFILS
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7

8

9

10

12

13

14

15

tne case is. You know, how do you judge the secondprong?·'hat is the standard? hat are we looking for? Again,
you know, it happenedduring voir dire counsel talked to
4 couple of jurors about the ideal Lady Justicebeing
blindfolded, and jurors who operate in a vacuum and have
n° knowledgeabout anything, apparentlyno common sense,
TO co:on background,no information at all. They just
Come In like robcts, sit down and hear the caseand make
a decision. It doesn'thappen that way. Tg:easeof
-valker versus .State, 85 Nev. 337 at 342, 4).4,,34,

. +%a l9 Nevada 'SupremeCourt casewhich setset a couple0f stardardsfor consideringthe secondprong of the test.
Ho»° =re you going to move it? hat are you going to
Conslier? The first ore is the defensehas to make a
8howin,: cf act¿a!prejudice, show actual prejudice. I
aver't seen tat demonstrated, I don't believe that the

7
1
19

20

21

22

23

24

25

26

27

28

29

30

defenseas demonstratedLt. Then there Is an alternative
Or secondaryfactor wwhich dovetails into the secondprongof the test, and that Is: ''Is the totality of the
circumstancessuch that it raisesa presumptionof
prejudice?' 1n other wwords, the court looks at all the
Circur:stances,the totality of the circumstances,what
has occurredhere and in the community in regard to this
!ncier.t and this defendantand make a decision. Is
ters a resumptioncf prejudice? This court is vested
with te discretion to make that decision. Now, I would
live to take a little bIt of law and a little bit of factr. weave then together for the court, rather than
bifurcating then as counsel has done, and go through a
few factors for the court to 1ook at Ln weighing the
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20
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24

25

26
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totality of the circumstancesof this particular case.
The first one relates to the presscoverageitself. Under
the best figures that are submittedby the defensea
hundred percentof the panel have some knowledge of the
case through the media. hether it is newspaper,television,
we won't quibble. A hundred percentof those people seated
said they had read something, they had seensomething, or
they had heard somethingabout this case through the media.
te would submit, your Honor, that the fact that prospective

. ; . ~ -.,. ·_.jurors and even seatedjurors nave•-or •••--thing
at:-oct the case through the media is au;c

:...t causeto
•• •':y.¢.dscualIfv them. It does not make a jury panel lack that

quality of fairnessor impartiality which is so important
under the Sixth Amendment. The United StatesSupreme
Court In the caseof Irvin, I-r-v-i-n, versus Dowd,

-o-w-d, 366 U.S., 717; 81 S.Ct., 1639; and 6th L.Ed.2d,
751, and our own State SupremeCourt in the case of
iless, H-e-s-s, versus Stateat 73 Nev., l78; 313 P.20 432,
a 1957 Nevada case. Both of thesecases,one from tne
'.S. SupremeCourt and one fro the Nevada SupremeCourt
stands for the propositionwithin their opinions that tbe
mere fact that a furor has previouslv read about a case,
or heard about it on radio, or seen it on television, is
rot of itself sufficient to establishthe jury panel is
not fatr and impartial; it Is just not adequate. In
regard to the particular fury panel that we have here,
T thin it is significant to note the attitude of several
of the turors who wwere voir dired regardinghow they
treat what thew hear and what they read in the press in
th!s particular area. A significant number eludingat
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20

21
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23

24

25

26

27

28

29

30

three that I know of who are seatedon the jury panel at
the presenttine statedthey don't believe the things that
are printed in the newspaper,they take it with a grain of
salt. They would not baseopinions on what they read in
the 1ocal newspaper,the Ely Daily Times. One particular
prospectivefuror stated that he learnedmore In court
listening to the Information read than he learned from
reading the newspaperabout this particular caseand the
incident. Another juror suggestedthat he stoppedtha
newspaperbecauseof its unreliability. Tpjs7mepeople
that do not base their opinions on what theyii@d in the
local newspaper. Secondly, look at the coveragethat the
local presshas given the case. You know, If you take
the affidavit submittedby the defense,there Ls Exhibit A,
which is the Ely Daily Times news articles, there are
wenty total articles submitted,nineteennews articles
4nd one editorial which relates to closing tne court's
hearing rather than to any of the facts of this particular
Case. Of those twenty ftems in the newspaperwith the
name of Ybarra in them, the basis on which they were
4elected,five of thosewere not even publisheduntil
larch 3ls or later. The time at which voir dire of the
Jury commenced in this case. And clearly the prospective
Jurorswere admonishednot to see the newspaperafter
that time and we have no indication that they did. So,
we are talking about fifteen news articles or news items.
And what are they? Are they Inflammable? Do they incite
People to want to do something to this defendant? I
submit not, your Honor. I submit tbat theseare factual
reports designedto Inform people about wwhat was going on

-784-
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In a particular case. Defensecounsel almost by inference
8uggeststhat when someonecom!ts murder their name oughtto remain anonymousuntil the time of trial. That's
impossibleand It is not the system; and further, Lt is
not required to have a fair and impartial fury that his
name never appearsin the newspaper. The second item,Exhibit D that was submitted by the defense. The
affidavit of John Howe includes three reports that
apparentlywere read on the news and broadeagtin the
Ely area. The affidavit by all indicationsshsthat
these things were only giver once o IV, October 1gt
and October 2nd, for to of them, and one on Marcn 23r¢,Stating that the trial was ready to begin. The longestOf theseby even the most casual reading cannot have beer

mncre than thirty seconds. Further, there ws nc indicationthat the TV broadcastany photographsof the victim, othe defendant,of the victim's £am!l, oz of the

2

3

4

5

6

7

8

9

10

13

12

14

15

ROBERT
YBARRA u,RCVvD+4 , .

oreo,5f,Rg

defendant'sfamily, it just didn't happen. Furtner, your
donor, there is apparentlyno Indicator. as to where the

Crime itself as to how it was committed. The tnird
affidavit which Ls labeled ExnLbit C and wwnicn is tne
affidavit of David Hansen, this particular one includesfour broadcaststhat were carried on KELY radio. There

records less than 227 of all the prospectivejurors ofthe 109 prospectivefurors less than 227 even beardany

1
19

2o defendantcame from. And there is very little about the
21

24

22

23

25 is some referencehere to tne vicimr: havirg been torcned;2 although, none of the jurors ever mentionedanything about
27 it or even asked about Lt. I doubt that any of them2 even rememberedit. Ir fact, I would submit that by our
29

30
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of the radio broadcasts. An additional factor to consider,
and it particularly carried soeweight in regard to the
radio broadcasts,the last broadcastwas on October 3rd,
1979, six months before the conencementof this case.
That's a factor the court can look at in determining
whether this situation is one that requires transferring
he case,whether it is one where there is such public
excitementabout the case that even an fmpartial juror
Would be swayed by the considerablepressuresf public
Pinion. If the radio is considereda:ha@kt'ub1ice
Opinion, I submit there hasn't been any for ·é'fir tbs

14

12 and it is not much of a factor. In regard to the scope
of the coveragethere is a couple of other things to be
asked. If you look at tie casesthat talk about what is
Prejudicial publicity? {hat is improper? 9at is going
to require a change of venue when it appears in the press?1n

:7 the reading of the casesyou will find questionsand

ts problems raised like: was there anything in the pressabout
19 the prior record of the defendant If he had any? There Is
20 nothing like that in this case. Did the pressor the media
21 coverageexposepotential jurors to admissionsor state-
22

23

24

25

ments by the defendant if there ereany? There is none
of tnat in this case. Or, does the media coveragepoint
to tne accused'sguilt in terms that go beyond objective
news reporting and enter the realr of emotional and

k inflammatory. I sug;esttnat is not present,either. For
27

28

29

30

the record I would like to point to a case that does.s particular case is Sheppard,S-bee-p-p-a-r-dversus
taxell, M-ea--w-e-1-1at 384 LU.s. 333; 86 S.CE 1507,
a 1966 {'.3. SupremeCourt case. In that particularcase
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9

10
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12
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14
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19

20
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22

24

at page 34l the U.S. SupremeCourt cited some of the types
Of publicity that would certainly flow to the secondprong
of the changeof venue standardin this sate. Listen to
8oe of these talking about the defendant in that case
Sam Sheppardfro a front page editorial on July 30th
asked: "/ny isn't am Sheppard in Jal.' Another one
stated: "Quit stalling, bring him in." Another one said
and quoting from the defendant: "Dr. Sam: l wish there
was something I could get off my chestbut there Lan't,"
Other questionsabout the investigationfro the media:
''Vny don't the police quiz top suspectDr. Sa?" Another
quote that was made Into a headline from tne captain of
the Cleveland Police Department: ''Kerr Urges >neppard's
rrest.'' 1 would submit to the court that clearly we cun
recognizewhat is and what isn't inflammatory in the media.
And we would submit that the 3hepparCcaseand some others;

for example, the Ruby case fro Texas; Éldeau, i-l-d-e-a-u,
from I believe somewherein the south, Alabama or soe­
Where. These are casestnat give an example of wwhat Is
inflammatory pressand what is improper by the press.
we have not reachedthat situation in this case. Some
Other factors to consider, and one wwnict I menttone
earlier was time; the time between the incident and the
time the trial began. In this casewe have a six-months

2s Period. uring that six-onnsperiod people ere not
26 barragecby the media or what-nave-youby comments or
27 exposure to this case. In fact, tne exposureof this
28

29

30

cas·4asvery limited. I believe that the pressand
the oral media, the TV and radio, demonstratedgreat
restraint ir their handling of this particularcase.
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major factor to consider is tbat we do have a fury and we
have an alternate. And the defenseexercisedeight
Peremptoriesagainst tne main jury that is seated,all
of their peremptories,but they didn't exercisea

peremptoryagainst the alternate. Anotner thing to
Consider is the challenge themselves. what do they mean?
hat does it mean to have all thesechallenges? efense
states that 70Z of the people were excusedfor cause. I
don't know whether that figure is right or net, But,
l would submit so what if it is right? 8e wt if it Ls

Fight? Those 7Ci of the population that shovedup here
12 as prospectivejurors are nor seatedon the jury, not a

One of them. In fact, what ls seatedon the fury are
14

15

17

19

20

21

22

23

people who were passedfor cause,people wno have been
exposed to twelve peremptoríesbetween the State and tne
defense,and who nave undergoneone of tne most rigorous
VoIr dires I have ever seen Ln my life oz ever hear¢ of.
It's an Lncredible length of time that has been devoted to
voir dire Ln this case in order to obtain tnirteen jurors,
And the bulk of that time I would submit and the record
I'r sure ill bear me out was contributed to defense
counseland their efforts to thoroughly voir dire each
Juror. To come back now and state that well we have

24 Challengedeverybody tor causebut we had to preserveour
25 credibility does not carry any weight, I would submit.
26 If there was cause there to challengefor, jurors were
27 challenged;and if not, they were passedfor cause,and
28 not easily, l would subnit. There was a thorough,
29

30

tnorough canvassingof each individual juror on their
attitudesabout a variety of things. And I would submit
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;7

19

20

21

22

further that the court did not limit voir dire in this
case,and it was pretty open. lt was oper to the point
that counselmentionedearlier that there is the potential
In this case to contaminatethe jury becausethey may have
Lil feelings about a motion to change venue. Eu, yet,
dr voir dire, who was it that raised that poir to tne
Seatedfurors? These jurors, you know, aren't going o
be exposed to the pressand the media but they are going
to know about the effort to changevenuemerely because
defensecounsel raised it bere in court. Another factor
to consider regarding tne cnallenges. Defensecounsel
Statesthat because7O were excusedfor cause tnat snows
tat is a good cross-sectionof the counity, I believe,
and that it is something to look a. And I will adr:it
it Ls something to look at, sure, but l would submit tnose
Peoplearen't nere. nd further, they didr 't deaonstrate
their Interest In the particular outcome of thi; caseby
being seatedback here in the gallery to watch tne case.s quickly as possible those jurors went ome. They didn't
even want to be associatedwith this case. That Is not
the kind of interest you had in the uby case, or he
>peck case, or the Snepardcasenere tne courtroom was

23 Packedwith the media and public. Now, additionally i
24 ave mentioned the peck case. That's People versus
2s >peck, 3-p-e-c-k at 42 R.E.2d 208, a 1968 case. ounsel
2 seems to suggestby his argument tnat becauseó}, accord-
z7

28

ln to his numbers were excusedfor causeand that is
8one reason to ove this case. And in responseI think

2g he law is clear and I would cite the Speck case just
30 for that. In the speck casebetween250 and 300 prospective
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jurors were refusedbecauseof a pre-conceivedbelief in
the defendant'sguilt. At the conclusion of voir dire,
the defenseargued that the fact that so many furors
Were excusedfor causedemonstratesthat the degreeof
Prejudice in the county as so great that he could not
receivea fair trial there, and equally so, a fair and
Impartial jury. However, when the Illinois SupremeCourt
looked at the case it waa their conclusionand they were
of the opinion that the large number of excusedjurors
tended to demonstratethe care which the trial eourt
exercisedin assuringtie defendantof a fair and {partial
Jury through the voir dire process. And I would submit
that has taken place in this caseonly witn smaller
numbers. Now I would just 1Ike to for a minute respond
to a couple of things that defensecounsel raised in his
argument. First of all, this argument about outsiders
and insiders, we against them, I don't think that has
been demonstratedon the record and l don't think Lt has
been demonstratedby the volr dire. There are a couple
of isolatedcomments that were referred to and I would
Submit that In reviewing the record the court can see
that thosewere not comentsmotivated out of malice or
Intent to prejudice the defendant. In fact, if anytning,lt may flow against the defenseattorney himself but not
against the defendant. 'ach of the jurors wwno were
seatedand passedfor cause In this particular casewas
thoroughly canvassedregardinghis attitude towards the
attorneyspresent. And there wasn't a juror one who has
remained, there wasn't a one who has remainedwho said
he had any reservations,he or she bad any reservations
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(Court recessedin the above matter at12:32 p.m.)

his paperand this would be a good time for a recess.
le will take a short recessat this time.

becauseof the defensecounsel'spresence;whether they
don't like our hair, what we wear, how tall we stand,
there was none of that.

2

3

4

5

6

7

THE COURT: The reporterhas to change

9

10

(Court reconvenedin the aboveattarat12:45 p.m.)

12
THE COURT: Let the record sho the

14

15

Presenceof the defendant,the presenceof his counsel,
and the presenceof the District Attorneys. And before
the interruption, the District Attorney was making his
argument and you may continue.

MR. JOHNSTON: Tank you, your Honor. Before

19

20

21

22

23

24

25

26

27

28

29

30

the recessI was commentingabout the attitudesof jurors
and potential furors towards attorneysand I was stating
that none of the jurors wwho remain, and that includes
all thirteen, had any feelings at all towards the
attorneys. The few jurors that we examinedwho had
feelings or felt that their associationwith any of the
attorneys,either the prosecutoror the two defense
attorneys,and we saw people on both sides; for example,
Mrs. Cumings regarding the prosecution,Mr. Burkhart
regarding the defenseattorney who spoke about the defense
counsel dating his daughter. That's how broad the scope
Of voir dire was. So, anyway, those peopleare gone and
they are not here any longer. And I submit that basedon
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that voir dire and the impaneling of the jury there
appearsto be no prejudiceand no lingering feeling of
We versus them. Defensecounselspent a lot of time
talking about the perfect jury again, the one-hundred
Percent jury absolutelyoperating in a vacuum, the
Virgin juror who has never heard of the casebefore Ln
any way st all. And he talked about jurors who expressed
themselvesin terms of things like I think I can do that
Or I ill try to do that; stating that there aloulda't be
any doubt at all. I a not sure that that ratesanaydoubt. And again voi: dire was able to probe any of thoseypes of questionsand certify the twelve seatedjuroras being fair and impartial and capableof sitting in thisase. And I would submit to the curt that the standard,
though it is s lofty word and an ideal one and maybe
8ometting we should all aspire for Ln every case, is not
really realistic or a practical standard. For example,
Counsel now suggestswe take this caseand move it to
anothercounty within the State of Nevada. I would submitto the court that if wwe are going to insulate this defendantfro any knowledgeabout the casewe would be much betteroff If e moved Lt to South Carolina or Connecticut. Yo

1
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5
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10
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14
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17

1$

19

20

21

22

2a know, how far is the court required to carry this thing in
24 Order to try to find what defenseseeks in the perfect
2s Jury, the jury without any knowledge of the case. Again
26 I would submit tha the laww does not uphold that as a
27 standardthat Ls required. And referring back again to
28 Ce Hies case and the Dod case. Counselmentions that
29 there is a consent element involved in two of tbe offenses
30 and as a result people are going to be evaluatingthe
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28

29

30

Griffith family. Again, I would take issuewith the
numbers here and state that thoseare not verified. And
What do they mean? You know, if a juror has seenan
Older brother, a brother who is ten or fifteen years
older than Nancy Griffith and who has not even lived Ln
the home while she had been presentas a child, what ls
that persongoing to know about the home? Now, that's
al1 on that fact except to state that the consentelement
here defensecounsel has misplaced themselvesa little
bit. And I think If they read the statutesthey could
regain their direction on that. One thing, defense
counsel spent a lot of time talking about possibilities,
hypotheticals,mistrials. MstrLals are possible in
every case, but they are not what the court is basing its
decision on here. Hypotheticals,potentialsagatn is
not what the court Is to base its decision or. 'I would
8ubmit to the court that just the normal put!{city that
would be picked up in any community in this statewhen
this casewould be transferredto it, if the court sees
that should be a result, the presswould producemore
nformation in their local media than we nave here. If
you will check the standardsof professionaiconduct as
to what attorneysare entitled to give to the press when
they are conversingwith them about a case that is either
headed towards a trial or is under investigation,you
will find that the information is at least as broad as
what has been revealed in this particular case; and,
further, that the newspaperhas not picked up everything
that has been available in the public recordas evidenced
by the prospectivejuror wwho said, 'I learnedore in
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court here when you read the Information than I ever readln the newspaper," le would taint this case right outof the state If we tried to move it at this point, yourlonor. A couple of last comments. Counsel suggeststhaE
by the inferencehere that all of the furors who were
excusedwith an opinion were againsthls client. I don'tthink that evidenceIs before the court. It's equallyas plausible that the 707 who were excusedthought that.e defendantwas innocent., In fact, one person@van
expressedthat opinion as a prospectivefuror who said,'I believe he is innocent fro wwhat I have heard. There
48 no proof of it." And that as before anytning else
happenedin this courtroom. That came from the head andhe heart of that Juror. And I would suggest that wve no
have twelve ani alternatewho are of the same opinion thatthe defendant Ls innocent. Last, I would like to address
SherLff Saderup'saffidavit for fust a moment. It talks
4bout the housing of the defendant in the jail and pro.
Viding security for the trial here. I speaks ir terms
Of threats. You know, one of tne things that defense
Counselagain by inferencesuggestedthroughout the trialas that the Griffith family wanted revenge,vengeance,
retaliation, and they were going to get it against this
defendantno matter what happens. There was a suggestion
On the record at one point that the security precautions
were designedto keep the family with weaponsout of the
Courtroom. I submit we haven't even seen the family
appear in the courtroom yet, none of them. And the
@ecurity measuresare fust normal procedurefor any kid
of a caseof this magnitude. And ideally it would be
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normal procedurein any case. Now, In evaluating theCourt situation in housing the defendant, there has beenTO threatseven written, or oral, or over the telephonea8ainst this defendantby anyone Ln this community coneyed to the people that are responsiblefor the custodyOf the defendantfor a six-months' period of time.Further, there bas been no demonstrationof any kindPresentedeither here fn court, by letters to the editor,Or by demonstrationat the Public Safety Building o£even one person of what the resultsshould be regardingthis defendant. I would submit, your Honor, thoseare9trong factors to cons{der. Further he statesLn hgaffidavit that an averageof only four personsper dayhave attendedthe proceedingswho were not prospect;Jurors. And that's basedon questionsas the furorsome Lr and as the people fIll the courtroom. You kno¢,On tne first to days of volr dire the local newspaperdidn't even show up for this caseas evidencedby Aarticles in the newspaper. They obtained their infore.Tat1on through contact from the Clerk's Office and gaveFigures that were erroneous. Look at the courtrooOday and you will see if there is a lot of interest o£"hat is going on nere today. I would submit, your Honor,hat the defendantand petitioner in this casenas perhapshowmn tat the camunity is aware of the case, but the,ave not reachedthe secondprong of the standardthatwas set out so long ago in Casey; and that Is, publicexcitementabout the case even with an impartial furyalready seatedwould be such as to sway by considerablePressureof public opinion that impartial juror. I submlE
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Johnstonmade a real good presentation. And I am aware
of the fact that on the surface it doesn'tappearthat
this two-prong test mentioned Ls actually satisfied. But
what I am asking your Honor to do is addressyourself not
to each little detail in itself but what the totality shows.
First of all, the two-prong test Le if theres a possi­
bIlity of a fair and impartial trial by the jury that is
seated;and, secondly,whether there is the kind of attitude
in the community that could influence their deliberations.
Now, I said, and I thought I was pretty clear in that,
that in regard to the first test there Ls no reasonwhy
the fury that ts seatedno has got to be consideredto
be fair and impartial merely becausethey weren't challenged
for causeto their being seated. So, our argument is
addressedto both prongs of the test. The first one Ls

that there is no certainty this can be a fair and impartial
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17
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14

15

1
19

20

the matter, your Honor.

THE COURT:

defendant.

MR. WIENER:

Closing on behalf of the

T'hank you, your Honor. Mr.

21 Jury or that it fs at this point, either. I would like to
22

23

24

25

26

Indicate that the record, if it is reviewed, would reflect
that three of the eight peremptorychallengeswe use
were also to people wwho had connectionswith the Griffith
fan!ly in addition to the fact that Mrs. Nicholls was
also challengedfor causebasedon her family contact

27 with the Griffith family. The walker casecited by Mr.

28 Joh ston clearly stands for tie facet that your Honor Ls

29 not to make a decision basedon one factor aloe but is
30 to look at everything. And that is what we are suggesting,
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that by the totality of the circumstancesthere ís no

assurancethat this Ls a fair and impartial jury now or
that the jury can remain fair and impartial as our Law

requiresby the statutegoverningmistrials; and tbat
Ln fact there ls not some community feelings regardless
of what that feeling is basedon, it is apparentthat
there Is a counity feeling. e are not saying that
becausethesepeople have read the newspaperthat dis­
qualifies them as jurors. /hat we are indicating is
that a cross-sectionof the counity has s @eehundred
Percentknowledge of the caseas one of a nuberof
factors, one-hundredpercent knowledge from the media

exposure. I heard that juror say he didn't believe what
he read in the nerspaper. But hoe do we come out with
707, of the people being excusedfor causeand most of
them solely becauseof their exposureto the med1a. I
will admit there did not appearto be anything intentionally
inflammatory in any of the news articles. I haven't seen

anybody marching down the streetwith signs or trying to
et a lynch mob in there to hang Robert. Fut somehow

all of this apparentlyblands an unemotional type of
media exposureand community feeling is still enoun for
707, of the cross-sectionof this community to have fixed
Opinions. we should be looking at what is community
feelings rather thar where they got that feeling from.
To discussthe contentsof the newspaperarticles as

being a major factor would ignore the affect that it bad
on the community and whether that affect is one that
seers9urprising or not basedon the fact they are sort
of bland, look at the percentageof the comity that
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comes away with the feeling that Robert is guilty or thaehe deservesa particularpunishment. And 1 thin LE Aabsurd to think t.at many of those 707, were excusedPecausethey were prejudiced Ln Robert's favor rather thanagainsthim. whether the TV station from Reno cotes hereOr not, approximately 70Z saw TV newscastsand said onhe basis of their exposureto the media they got a fiea,fir opinion or somethingbiased Ln them and most 1al,against the defendant. It wouldn't eciteme mealyFeading the newspaperstory, but the.peoplert
Community are subject to the same totality e%efreustanceThat your Honor has to onsider, and it isn't just the
newspaper,it isn't just television, and it isn't yuaEhe radio. It is all the feelings that cone from livingln a small community and having a terrible act like thtadone on a local girl. There has been no barrageoPublicity and there has been a considerableperiod aime, and, yet, they all rememberedthe caseas soon a4hey got their jury notice. Look at the subeeteffect on the community and not tie objective quest;omabout what the publicationsera. I don't know whatthe Law Ls in the State of Illinois regardingmotionsfor changeof venue, but even so I would argue that Lthe Speck casehas any weight before your Honor, the}l is more than just a showing at the outset that theels a jury that professesthat they are fair and impartialand will remain fair and impartial. Your Honor has tobe assuredthat they will In fact remain fair animpartial and not be sutject to the community and faui1yPressurethat have alreadycausedtwo out of th
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23

twenty-six jurors that were passedfor causeto come In
the following day and say that somethinghappened1ast
night that means that I cannot be fair and impartial
anymore. It is obvious that the defendant is identified
with his counsel. And I hadn't known Mr. Johnstonmore
than a day or two, and he would have no professional
reasonwwhy he should want to point the finger at me in
front of the jury unlesshe felt somehow it would help
his case. It just isn't true to say that be·doesn't
believe that defenseattorney is identified with ha
Client and vice-versa. ie are not talking heeither
about the ideal situation wwhere a jury has no prior
knowledge of the case. The implication of a nundrec
Percentof the panel membersquestionedhaving media
exposurels not to sho that just becausethey have some
exposurethey shouldn't be seated,but to show wwhat the
community is like with a hundred percentexposure; to
how what the community ls 1Ike with seventy percent
having fixed beliefs; to show the kind of pressuresthat
might be imposed on the jurors and not to show what tie
Jurors' presentstateof mind Is. The potentials that
are poohpoohedin Mr. Johnston'sargument is what this
is all about. And we are arguing that the potential

24 of this fury to be able to carry out its obligation; to
2s at the conclusionyour Honor being able to say that tnere
z has been a fair and impartial trial without any outside
z7 pressure. That is what must be decided., That is what
28 that two-prong test is all about. what likelihood is
29 there that there can be and will be a trial that goes
30 to its conclusion in a fair and impartial way? Once
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again I ill Indicate the totality of the circumstance
ls what your Honor should addressyourself to; the total
exposureof not only the people in the community but the
People on the fury, too; the presencein the cormunity
0f apparently 707, of the people having a fixed attitude
on the case,and that the local folks are going to run
into them. They can't help but be somehow potentially
ossLbly influenced by that. The fact that the jury is
made up of almost two-thirds of peoplewho have·familiarity

·..A«,and personalcontact with the victim's fatty;iTh
Community's attitude in generalabout 1ocal folks and

13

12 Peoplemoving in from outs1de. And more specifically
how that relates to the fact that this is a local girl

14 and the defendart is an outsiderand so am I. e have

ROBERTYBARRA, JR.RCVD 11DEC00 EH-14652PRIORCOUNSELFILES
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1s got to have this certainty of fair and impartial treat-
ment. And once again I will just remind your Honor that
if a more fair or if there is a more likelihood of a
fair and impartial trial being held someplaceelse, then
We are dealing with degreesof fairnessand impartiality
which are not in the law. And I am not basing that
solely on their exposureto the media tut the exposure
Of the entire community to the media; the connection
with the victim's family, and all the other factors that's
brought before your Honor to indicate that in another
county a group of peoplewith the same psychological
makeup with the people on this jury can with more like­
lihood remain fair and impartial from beginning to the
end oi the trial and not be subject to thesepressures.
and I just ask you once again to put yourself n the
position of the defendantand say how would you like to
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A11 right. Thank you,THE COURT:

have a jury sit and decideyour fate and perhapsyour
life when two-thirds of them know the victim's family
and they all have this pre-knowledgeand live in the
community that are full of peoplewith total pre-knowledge
of the caseand who have expressedan attitude indicating
that almost three-quartersof them have made up their
minds already. And so without going to which of the
two prongs theseargumentsactually addressthemselves
to, I am going to the bottom line which is whgt assurance
ls there that this defendant is going to getsi fair¢'and equally impartial jury as humanly possibfé in this
county as opposed to another county. And it Ls that to
which ! feel Is the grounds for granting our motion.
And I thank you very much, your Honor.
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12

counselor. This is a weighty and heavy motion.
MR. JOHNSTON: Excuse me, your Honor, for

and maybe we should see if there is someoneoutside,
maybe anotherbailiff to handle that. The bailiff
should go out and check on that.

interrupting but we are close to one o'clock and tie
jurors on this floor, are they going to be intercepted
and housed in the fury room downstairsor what?

13

19

20

21

22

23

24

THE COURT: They should be intercepted

MR. JOHNSTON:

TH! COURT:

Thank you, your Honor.

I have to say that I admire

28

29

30

both of the argumentsand they are excellentarguments.
This is a heavy and weighty matter, and I appreciatethe
fact that counsel have been kind enough to alert me to
this matter becauseI have had that pre-knowledgeof the
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matter and I'm confident that otherwise I wouldn't be
preparedto do anythingwith this matter at this time.
But I appreciatethe fact that we have known about the
motion for changeof venue since last Friday; and that
I had the weekend to canvassthe Law as carefully as I
could to try to come up with a determinationof what the
law ts In this area. And it is not new to me. I ant
the record to reflect that. Also let the record reflect
that I have been through this identical motion,ta two
major murder cases. And in both the Cutler and tha
Bowman case. In the Cutler case I didn't move the case
and in the Bowman case I did. 5o, I've gone both ways
fr 7irst-OegreeMurder cases involving this sare issue.
I have done a couple of things ir tnis case, if this is
going on to appeal, as it has beer Indicates Lt is. I
art the higher court to note that a couple of things have
happenedhere that I have tried to do for the benefit of
tne defendantand for everyone involvec in rnis case to
try to assuretnat e could get a fair and impartial jury.
One of the points that I bring to their attention is that
the standardthat is set fort under the statutesfor pre­
conceivedopinions and alsc nat that stanaardgs l under­
stand it comes fro a very old standardbuz it is recognized
by tne United Scatesuprem.e Court ir Irvin versus Jowwé

ir 366 .3. at 717, And here is someting ir there I

would like to read into the record. And I am quoting
frorr. Peopleversus Grendenwnich quoted from Irvin versus
ivo becauseI think the Grenden case ls an important case
as well. 4nd I woul¢ like to cite the following language
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30 fror the 'nIted StatesSupremeCourt,
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realistically commented in the Grenden case quoting from
the Dowd case: 'I ls not required, nowever, that the
Jurors be totally ignorant of the facts and issues
Involved. In thesedays of swift, widespreadand diverse
mnethods of communication,an important casecan be expectedt arouse the interest of the public Lr the vicinity, and

scarcelyany of those best qualified to serve as jurors
wI11 not have fore' ome impressionor opinion as to the
merits of the case. This ls particularly true in criminal
cases. To hold that the mere existenceof narypaie
conceivenotion as to the guilt or innocenceof an

accused,without more, is sufficient to rebut the pre­
Sumption of a prospectivejuror's impartiality would be

14 tc establishan Impossible standard. It Is sufficient If
15

%e

:7

19

the furor can lay aside his impressionor opinion and

"ender verdict basedon the evidencepresentedin court,''
And I c!te that from the 'nited State supreeCourt, and
I think that is the standard. And ox coursewe have our

19 Standardunder Chapter l6 for challenges. And we nave

20 scrupuouslyfollowed that standardto the point, and I

21 think we do it uniformly in this area of the state,and

22 I have seen it done born way3, here a juror is only asked

23 whether they have a fixed pre-conceivedopinion. In other
24 areas tey are also asked the secondquestion, 'Can you
25 et aside tat pre-conceivedand fixed opinion?' And Lt

2s ls the answer to the secondquestionwhich is never
27 asked here in this jurisdiction in tnis caseand in any
28 otner cases. The court has not gone down to that level
29 tut !n fact has set a higher level. And let the record
30 reflect that for tne SupremeCourt. There is a second
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point that I want to rake about the selectionof the jury
In this case. Having been involved in this jury process
in a lot of trials. In the FederalCourt I spent two
years as a federal prosecutoran prosecuteccases in
this state fr ?ero and as Vegas and seven years here
as the District Attorney. And for almost seven years now
T have sat as the District Judge throughout the state in
cases in practically every jurisdiction. we have spent,
and this has been, in my opinion, that'sall it Lis, the
most open and liberal selectionof a jury that I have ever
seen. Here where the law usually stands,"W1i you
follow the law as instructedby the court?" and no ouestions
are permitted beyond that point becausehat ls tne law
Of this state. No, we have gone far Eevon that. e
have allowed counsel In caseafter casewiti furor after
Juror to ask the jurors their individual ides of what the
Law is, And I think one of the test examplesof tat for
the benefit of this record is Mr. Orgill where we aplied
the standardsof the law and the court nae already in tie
beginning asked if he would accept the instructionsof
the court and apply the standardsof the law» as they are.
and instead it was elicitea from him his own standardand
his own ideas far beyond that question. 4né I would sat.nit
to you that again this court has opened up in a manner
that it coulá in every matter that it could to trv to
assurethat this defendanthave as fair a trial as possible
on the voir dire examinacion. And I will point out that
row@l1ere during the voir dire examinationhave defense
counsel been curtailed in an examination that took six
days. And I have allowed questionsto be repeated. Let
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that record reflect this as well. I have heard questions
repeatedin this courtroom to individual furors Ln various

3 Way as many as five and six times. There were no
4 Objections fro the Statenor did the court ever intercede.
s nd there was never askedand an answer raised except on
6 the final juror where three times three questionswere
7 askedand an objection was sustained. I think theseare
e some important points for appellatecourt to consider
s becauseI believe they would be slightly unique to this

10 Particularcase, I hope that they are, They are
Standardsthat the court feels are appropriatein this

:2 caseand in fact appropriateLn every case,but they are
: not standards,I would submit, that are generally followed

·s throughout the State of Nevada in every case that I have
rs sat on in other courts as well. So, those are two very

important factors. Now there is another factor. It has
been pointed out that one juror remains on the panel that

s the court allowed to stay on there, Mrs. Bowler; that she
19 sill remains on there. And of coursea higher court
20 will have to determinewhether I properly allowed her to
21 stay or not. I think it is somewhat remarkable, though,
22 in 109 furors that every defenseobjection and every
23 request for disqualification was respondedto affirmatively
24 except in two cases. And I would suggest that the high
25 court might well look at this entire record. And I wonder
.6 now ofter that has ever happenedin the history of the
? selectionof a jury, I have been Ln a lot of casesand
28 I hsve never seen anything quite as liberal as this
29 particular casehas been handled to this point. All
30 right. Mrs. Bowler is still on there, There·issoe

-805-

ROBERTYBARRA, JR.
RCV'D 11DEC00 EH-14657
PRIORCOUNSEL FILES

SUPPEOR0807
AA00839



•

2

3

4

5

6

.,

P.

9

10

4
$

objection that that it is improper and wrong. The only
hing that I can point out there ls this court standsby
4ts rulings and would point out that there were eight
Peremptorychallengesavailable to the defenseand she
might have been clearedat any time. ith the exception
Of Mrs. Bowler, though, let the record reflect that every
Juror has been passedfor cause. And Indeed the defense
waived the causeas to the alternatejuror. And I
recognize that is only one factor in many fag$gs_te.be
consldered in this case. SomethingCbat:-£•-,~!~1..-rtant

-~---.that ought to be consideredand addressedin tbts easefs
12 this questionof community hostility. This Idea of ua
;3 and them. This pre-conceivednotion that everybody In

And I heave seesthosethere can be some seriousproblems,

·a this community has got it In for this defendantand ls
·s Just going to get him no matter what. I fust can't buy

that concept. I can't buy it and I haven't been able to
buy It fro the beginning of this case, and I cannot buy
lt now becauseI do not believe it Ls true. I have seen
Jurors in this community come back over the Last thirteen
years with all kinds of verdicts in all kinds of cases.
nd it has been my experiencethat they try the casesnot
basedon somethingthey read in the newspapersor sore
Conunfty attitude but always basedon the evidenceadduced
In the case. And I have never had a quarrel with any of
the results given the information and the ability of the
counsel that have appearedbefore them. The resultsmay
not have always been perfect Ln everyone'sview, but a
great deal of what dependsupon what a jury conesback
with is how well a case is presentedon eachside. And
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Problems. And I am familiar with the fact they do happen.
But I am hopeful that nothing like that will occur L,his caseand that we have competentcounsel on both g1deg
who can competentlyrepresenttheir positions. I certainly
hope so. Another point I would lLke to make for the
benefit of this record is that, and I think it is very
important, that this case has been sitting and going alongfor six months, and that's been a long time. If there tsa great conmunity hostility and if thereveg great

¢Community hostility Lt has had six maths tg,tool of£. 1
have gone through line by line through the prescoverage

2

3

4

5

6

?

8

9

10

12 Of this case. And I must admit that I a soewhatbaffled,
:3 frankly, I am somewhatbaffled at the challengeto the
1a Coverage. There may be some facts In here that are
1s evidencethat go beyond the charges themselves, But {t

Would seem to me that a lot of what is covered In this
casewas well demonstratedby one of the furors. In
Feading tne Information aloud I probably educatedthe
Jurors here more thoroughly than the newspaperarticles
in here. In fact, some of the articles flow to the banefiE
Of an effort to obtain a fair trial. The Justiceof the
Peace in this community suppressedthe press followingthe Gannett and DePasqualecasehe suppressedpress
Coverageat the preliminary hearing. So, you don't havehe usual situation where that coveragewould be ordinary
knowledge in the community and would be public knowledge,
you don't even have that in this case. e don't even havethat particular problem. And as to the rest of it, it
8peaks for itself far clearer than I can say anything about
Lt. The affidavit that has been presentedtg no on the
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radio coverageagain that occurreda long time ago and I
think Lt has very slight affect. Also the television
Coverage, those short spot coveragesI didn't see them
and I didn't get to hear those coveragesand I don't
know. All I can do Ls read the transcriptand it Ls
a cold transcript. I don't know what the expressions
of the announcermight have been ff therewere any that
were in any way prejudicial. I don't know where they are.
But I don't find those to be the kind of opinions that
we would find that would be so prejudieiai to a defendant3as to Lnflame an arouse the community ageisthl. I
as interestedenough, too, to spend some time reading
a lot of casesover the weekend. The Sheppardcase I
read very carefully for the kind of publicity and I think
Lt Is the leading case in America, and I think we are
a11 familiar with Lt. It Ls found at 384 U.S at 333.
The District Attorney has cited it for some things he
thinks are very important and I cite it for an additional
fact as well. In the Sheppardcase the judge was
criticized roundly by the United StatesSupremeCourt
for this: he made a suggestionto the jurors that they
could avoid their responsibility to not read or consider
pressand newspaperaccounts. I have scrupuouslyfrom
the time the first juror came in here at the first
recessgiven the admonishments,and I want the record
to reflect that, the statutoryadmonishmentswhich
routinely it has been my experienceare never even given
until the jury has been actually sworn. But I have tried
to protect tnis jury fro the very beginningwith those
admonishments. Now, there are a seriesof easesthat I
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want to cite and which stand for a number of propositions,
and I am sure an appellatecourt will want to review
every case that I have. And I think there are a whole
seriesof propositions that relate to the totality of
the circumstancesand whether or not we can get a jury
in this caseand have a jury. And I cite to base ray
Opinion on PeopleversusMillar at 78 Cal. Reporter449;
455 P,26 377, a 1969 case; MeClullan versus State, 196
So.2d 905, Florida, 1967; Pattersonversus8ate,25 So.2d
713, Florida, 1946; Claypool versusGoomvea1that

4 4355 S0.4.20 652, Kentucky, 1962; Unit4d Statesversus
V.is1er, 75 Fed. Supp. 634, the DLstrLct Court in the
üistrict of Columbia, 1947; Parsonsversus the State of
Oela»are,222 A4.2d 326, Delaware, 1966; Co11ins versus
the State of Florida, 197 So.2d, 574, Florida, 1567.
Illinois versus Grenden wwhicn I have already mentionedat
243 N.E.2d, 208, Illinois, 1068; Stateversus Rogers.
120 A.2d, 409, Connecticut, 1956; State versusMcGbee,
370 P.2d 261, Arizona, 1962; and finally Peopleof
California versus Bennett, 282 P.2d 59, ClLfornLa, 1955.
And there are multitudes of more casesthat I right have
cited, but theseall nad points that I think f1ow to the
totality of the circumstancesand are supportiveof tne
position that this court takes in this case. I would like
to now turn to the statutesfor the benefit of the record,
I am perfectly willing to follow the statutesof thla
state, and I tnink the stacutebeginning with the two­
Pronged test, and I believe the two-pronged test Ls the
test that we should apply in this case. Ad the first
Prong is whether or not we can get a fair aad impartial
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Jury. I knoww that thereare two lines of tnought about
that in this courtroom., It is my belief that we already
have that fair and impartial jury. And I think the
record clearly demonstratesthat for all of the reasons
that I have indicated. The secondpoint is whether or
rot this community will Inflict such prejudice upon the
Jury In this particular case that they couldn't serveas
fair and impartial jurors. I do not believe that they
will Inflict that kind of pressureor prejudiaeagainst

E.this defendant. I would cite and point out tit; vs do
we ·,have some Nevada case law hat is of Laportaettat I

relied upon, and I want tie case law to be cited to ne
'upremeCourt for the authorities tnat I believe In.
State versus Casey which I believe was cited by the
District Attorney and I also rely upon at 34 Nev. 154;
>tate versusFouquet, and I am not sure tnat anyone cited
that but I rely upon it at 404 Nev. -- no, It is not
éO4 Nev., it is 221 P.2d at 404, stateversus Fouquet;
>tate versusAlsup where we have the problers of the
demonstrationsand the great excitementand questionsabout
whether they would exist. The record here is absolutely
devoid of anything that would even indicate any demon­
straions; in fact, as I speak to tnis courtroomat this
time, the press having been given notice, tne courtroom
is totally empty, totally empty of anyone interestedin
the case or even the press. 3tate versusAlsup I cite
that at 243 P.2d 256; Hess versusstate, 313 P.2d 432;
Hanley versus State found at 80 Nev. 249, JusticeThompson's
opirlon. Hanley versus State found at a different
citation at 434 P,2d at 442 and 440; Cutler versusState,
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a SupremeCourt decision in which I was the District Judge
that did not changevenue and also found at 566 P.2d 809,
1977 decision. And of course I rely upon the statutes
of thi state,N.R.S. 16.050 SubsectionsF and G which
have been cited by counsel,and all of the sectionsof
Chater 174 that relate to reoval of actions before trial,
low, I believe, as I have indicated, neither prong has
been met by the defense; that there Ls no reason to change
the venue in this case; that a fair and impartial jury has
been selected;and that a fair and partial trial ean be
had; and that the case should go forward. Thro was one
Point that was worth noting and mentioning in closing
and that was this point about will they remain fair,
I don't know. I don't knoww that in any case tnat I have
anyanerethat I have set. And the books are full of cases
that mistrials have been declared in and casesthat have
been set asideor tainted for all kinds of reasons.
Ball1ff talks to jurors, counsel talks to jurors. There
are all kinds of prejudice that can affect a furor. I
don' know, but I have to assumethat they will and I am

&oing to continue to instruct them to rerain fair and
impartial and expect that they ill. And l execr them
to uphold their oath. And the fact they live here doesn't
make any difference to me than If they lived Ln Ne York
City. And there is one other point, too, about this us

2

3

4

5

6

7

8

9

10

1;

12

13

14

15

i

19

19

20

21

22

23

24

25

26

27

and them business. The record might also re
many furors were askedwhere they came fro

·t that
/ore number

28 Of them Indicated that they erenot fro here, and they
29 still remain on the panel. And insofar as the resarkg
30 betweencounsel that refer to one another, the court has
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done everything it can to keep that record as clear as Lt
can; has admonishedcounsel of making any of those kinds
of remarks, and feels that any kind of personalhostility
that develops in a court case involving counselonly
reflects the lack of professionalityof the people who

appear in the court. It is totally unnecessary. So,
those are the rulings of the court, It's my understanding
that the defense intends to bring an appeal from this
matter whicb they have every right to do. And I hope,
gentlemen, that you have it preparedand can file your
rotice before bringing the jury back. Are you ready to
go forward on the appeal?

MR. VIENER: I have it right nere, vour
Honor.

THE COURT : Thank vou very mucn.
MP.. IENER: Let the recor reflect l

am: delivering a copy of the Notice of Appeal indicating
the date on which it Is filed and tne aesignatio:of
record on appeal.

I want to make while you are getting your documentsready.
4s to the figure that were given here ir the court, l
also had the Clerk of the Court keep records for tae ourt
as tc the people with fixed oirions. There is a_sub­
Stant!al difference between her recordsan the records
offered by counsel. The records given to me were fixed
Opinions 48 and jurors 109. And those are substantial
differences. I would submit that somebody take the tie
and go through this and make sure. But I an willing to
acceptwhatever the recordsare in this case,hatever
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THE COURT: Tnere is one more point that
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the record itself establishes.

should be filed stampedor not.

(hereupontie Clerk marks the above­
mentioneddocuments.)

filing an order transmitting documents for your Honor's

signature.

Just handed the defendanta copy of the Notice of Appeal
with the date on which tie appealwas filed appearingon

Lt and the designationof record on appeal.

Thank you, your Honor. Your

Thank you, your lor. I

I think that's an excellent

All right.

Thank you. And I'm also

A11 right.
I ar not sure whether tat

I think maybe we ought to

MR. WIENER:

MR. WIENER:

THE CORT:

MR. 8IENR:

TH COURT :

THE COURT:

MR. 4IENER:

THE COURT:

Idea.

Honor, I have just delivered a copy of the Notice of

Appeal and the designationof record on appeal to the
District Attorney. Additionally, I am serving a copy
of each on the defendantand asking that the original be

f1led in open court.

do one more thing here before we transfer everything,
and that is that we should have the jury back in and tell
them where we are and releasethem. And I am sure you
ant the record to reflect everything that has taken
place. And I think we have to do that otherwiseyou will
have an incomplete record.
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preliminary matter and I move for admissionof
Defendant'sExhibits D, E, and F and ask they be made
a part of the court's record.

2

3

4

5

6

MR. VIENER:

TH CORT:

MR. JOHNSTON:

That's fine. I have a

Counsel?

Objection. They don't
y

e

e

10

accuratelyreflect what took place in court. le have
already indicated on the record that the figures do not
Correspondwith our figures and I believe the court has
now indicated they do not agreewith the Clerk's figures.

THE COURT: ell, the court is going to
12

13

14

15

imit them all for the weight they may have and there ls
a record here and every item will be verified and indicated
bv the record. And furthermore, they have beer represented
to the court to be approximations,and on both of those
bases I will admit ther.

Jury is brought back, I don't know what your Honor foresees
as a potential timetable for the appeal

7

1g

19

20

MR. WIENER:

THE COURT:

Could I ask, then, before he

iell, I have reviewed the
21 SupremeCourt rules and it is my understandingthat I
22 Cannot fix a time. l must now recessthe jury for ar.

23 indeterminateperiod of time awaiting tne decision of
24 he nigher court. l can't fix a time under the uprerae
25

26

Court rules.
MR. WIENER: Could I requestthat if an

27 explanation is going to be given by your Honor that it be
2» tat he indeterminatedelay is going to be for the supreme
29 Court to decide wnere the trial is to be held and I would
3o limit the comment to that rather than indicate the desires
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of one party or the other or what your Honor's decision
is.

insteadjust insteadof talking for Motion For Changeof
Venue, I think if there Is going to be any damagedone
or whatever, it would probably be less, and I sort of
like the idea of what Judge Breen did in the Kaplan
Case. Just indicate to the fury that there is to be a
delay Ln order for the supremeCourt to make a decisior
on where the trial is to be held.

THE COURT: I certainly don't have any
Objection with that. Counsel, do you have any problem
with that?

and if you have an objection to this, you can tell ma,
that the laws provide for a procedureto seek a changeof
Venue in the case. And the law provides that procedure
being available to both sides, either side. And I do not
intend to tell thewhat the position of the partiesare
concerningthe changeof venue, but adoisbth that
since the 1aw provides for this procedurethe@;z should
not be consideredin any way in their deliberationsfor
or againstanyone in this case, and they should continue
to remain open and unbiased;and that they will be called
back In at the end of a period of time and they can be
called in, and that tis all that I can tell ther.
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THE COURT:

MR. 'WIENER:

MR. JOHNSTON:

what you have already said.
THE COURT:

difference, I don't think.

I intended to advise them,

would your Honor consider

That's fine, but I prefer

ell, it doesn'tsakeany

-815-
ROBERTYBARRRCV'D 11DE ·/R.
PRIO COO EH-146G7

00ggpPeEOR0817
AA00849



makes any difference, but I would be glad to tell them
that the SupremeCourt has a decision to make as to where
the trial will be held and we have to wait until that
decision Ls made. I see no problem.

2

3

4

5

6

MR. JOHNSTON:

THE COURT:

It is the same thing.
I really don't think it

7 MR. JOHNSTON; The Statewould prefer the
8

9

additional admonishmentregardingnot holding it againsteither party,
10

11

• o.·THE COURT: I think that nayfé tportanteto make, particularly in view of tbe faet.thedefense
12 has brought it out on their side. And Lf it flows against
13 hem, it is brought out by themselves. But I Ill try to
14 Cover that for you and protect you on the record to help
15 you. I don't know If they are going to be ready or here

or what the situation is. le should have a little recess
·7 and then we will come back when they are ready.
18

(Court reconvenedIn the above matter at1:34 p.m.)

(Court recessedLn the above matter at1:28 p.m.)

Let the record reflect a continuationof the case ofhe Stateof Nevada, Plaintiff, versus Robert Ybarra, Jr.,efendant. This is Case Number 1511. Let the record showhe presenceof the defendantand his counsel, and the
District Attorneys are also present,and the twelve furores
and the alternateare all in the bo or at lest in their
chairs. Gentlemen,would you stipulateall jrors are

This court is in session.
THE COURT:
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(TE coUTv) rank you very suet. 1uat·
and gentlemen,we have called you back here at l:30 to
begin this case. However, at this time I am required to
advise you that there will be a delay in going forward
with this case. The delay will be a delay while the
Nevada SupremeCourt decideswhere the caseill be heard.
And now while we have this delay I just want to point out
to you that no juror should be influenced in any way for or
againstanyoneas a result of the delay. It should not
affect your impartiality or fairness in any way and Lr
should not even be consideredin any way by you. It Ls
a matter that has to be determined. And I also have to
advise you that I cannot fix a date to call you back, a
definite fixed date. I have to wait until I have received
information from the supremeCourt advising me of what
act ion to take. And I cannot do that until I am advised,
So, I must continue this case indefinitely. And that's
as far as I can go. And again I urge you, all of you, to
not let this in any way affect your fairnessor 1a.
Partiality, and to keep your minds open as they have been
throughout this selectiveprocess. In addition to that,
I have to again go through our admonishmentto you which
are of so great importance to us at this time. And they
are that you not discuss this caseor anything relating
to the casewith anyone, or anything that you have heard
concerning the case; that you not read, watch, or listen
to any report of or commentary including without limitation
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presentand the alternate.
MR. JOHNSTON:

MR. WIENER:

T'he Statewill stipulate.
The defenseso stipulates.
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and especiallyso now the media of radio, newspaper,and television. And since you are the actual jurors, a1]Of theseadmonitionsare requiredat every adjournment,nd finally, that you not for or expressany opinion of
any kind on any subject connectedwith this casewhatsoever,nd maintain the clear open minds that you have at thisPOInt. lith that I am going to recessthis case indefinitelyand I do so now. Court will be in recess.

(hereuponcourt recessedin the abonamatter at 1:37 p.m.)
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I, Pi11iam M. Goods, Jr., C.S.R., Official CourtReporterof the SeventhJudicial District Court of theState of Nevada, Ln and for the County of hite line, do
hereby certify that I was present In court during a11 the
Proceedingsad and testimony given in the above-entitledRatter, heard In Ely, Nevada from the 31st day of March,l980, through the 8th day of Apr11, 1980, and took verbatLntenographicnotes thereof, and that the foregoing 818 pagescontain a full, true, and correct transcriptionof aay
stenographicnotes as taken as aforesaid,and a full, true,and correct copy of all proceedingshad and testimony givento the best of my ability.,
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1 IN THE SEVENTH JUDICIAL DISTRICT COURT, IN AND FOR THE COUNTY OF

2 WHITE PINE, STATE OF NEVADA

3 #t#
4

6

6

7

8

9

10

11

12

13

14

16

THE STATE OF NEVADA, ) No: 1511
)

Plaintiff, )

)--S- )
)

ROBERT YBARRA, JR., )
)

Defendant. )

)

"CERTIFICATE OF CLERK OF THE DISTRICT COURT
ON APPEAL"

I, NEIL B. JENSEN, the duly elected,qualified, and acting
County Clerk of White Pine County and Ex-officio Clerk of the
SeventhJudicial District Court of White Pine County, hereby
certify that the enclosedpapersconstituteall the Original
Paperson file in the Office of the Clerk of the Court in the1e

ORDER CALLING ADDITIONAL NAMES

27 AFFIDAVIT IN SUPPORT OF CHANGE OF VENUE

24 JURY VENIRE - FIRST DAY ADDITIONAL JURORS

DATE OF FILING

March 5, 1980

March 5, 1980

March 11, 1980

March 27, 1980

March 27, 1980

March 27, 1980

March 28, 1980

March 31, 1980

March 31, 1980

April 1, 1980

April 3, 1980

April 3, 1980

April 4, 1980

above-namedCourt and Cause:

VOLUME I
NAME OF DOCUMENT

ORDER SETTING CRIMINAL JURY TRIAL

ORDER CALLING JURY

ORDER

JURY .VENIRE - FIRST DAY JURORS

JURY VENIRE - SECOND DAY JURORS

ORDER CALLING ADDITIONAL JURORS

NOTICE OF MOTION FOR CHANGE OF VENUE

ORDER CALLING ADDITIONAL JURORS

JURY VENIRE - THIRD DAY JURORS

17
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19

20

21

22

23

25

28

28

29

31

·0 ¡UR VENIRE - SECOND DAY ADDITIONAL
JURORS
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NEIL B. JENSEN
Clerk of the SeventhJudicial Districr·+. $+a% bF Karla. tv f
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26

27

28

29

30

31

VOLUME I
NAME OF DOCUMENT

JURY VENIRE - THIRD DAY ADDITIONAL
JURORS

MOTION FOR CHANGE OF VENUE

POINTS AND AUTHORITIES IN SUPPORT
OF MOTION FOR CHANGE OF VENUE

AFFIDAVIT

NOTICE OF APPEAL

DESIGNATION OF RECORD ON APPEAL

CERTIFICATE OF SERVICE

ORDER TRANSMITTING DOCUMENTS

CERTIFICATE OF SERVICE

ORDER

*****

COURT MINUTES - PRE-TRIAL CONFERENCE -

COURT MINUTES - VOIR DIRE EXAMINATION
OF JURORS -

COURT MINUTES - VOIR DIRE EXAMINATION
. OF JURORS -

COURT MINUTES - VOIR DIRE EXAMINATION
OF JURORS -

COURT MINUTES - VOIR DIRE EXAMINATION
OF JURORS -

COURT MINUTES - VOIR DIRE EXAMINATION
OF JURORS -

COURT MINUTES - VOIR DIRE EXAMINATION
OF JURORS - MOTION
FOR CHANGE OF VENUE -

COURT MINUTES - MOTION FOR CHANGE
OF VENUE -

CERTIFICATE OF CLERK OF DISTRICT
COURT ON APPEAL

tktkt¢

DATE OF FILING

April 7, 1980

April 7, 1980

April 8, 1980

Apr11 8, 1980

April 8, 1980

April 8, 1980

April 8, 1980

April 8, 1980

Apri1 15, 1980

April 24, 1980

March 31, 1980

March 31, 1980

April 1, 1980

April 2, 1980

April 3, 1980

April 4, 1980

April 7, 1980

April 8, 1980

May 16, 1980
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File No. 1511-·---

80S£ 9 4:52

MOTION FOR PSYCHIATRIC
EVALUATION

}

}

l
}

}

}

}
Defendant.······--·······...--~

• •if 7
. wl«-

N THE SEVENTH JUDI! . Ai CT£OT OF THE STATE OF

NEVADA, IN AND FOR THE. COUNTY OF WHITE PINE

-V-

THE STATE OF NEVADA,

Plaintiff,

ROBERT YB8ARRA, R.,

2

3

4

5

6

7

8

9

10

1
12

13

14 COMES NO, Defendant ROBERT YBARRA, JR., pursuant to NRS

15 178.00, et seq. and moves the above-entitledCourt for its Order transferring
16 him to lake's Crossing facility in Reno, Nevada, for a psychiatric evaluation

17 and treatmenton the grounds that doubt has arisen as to the sanity of said

18 Defendant.

19 This Motion is based on the reports of Dr, Lynn B. Gerow, Jr.,
20 Dr. John N. Chappel, and Dr. Ira • Pauly, attachedhereto as Exhibits "A,
21 "3", and "C", respectively,and on the letter of ROBERT YBARRA, JR., attached
22 hereto as Exhibit ""

I

.•€ o.»
STEVEN G. MCGUIRE

eputy Nevada State Public Defender

23

24

25

26

27

28

29

ow os_fsy st£a,at
f/

NORMAN Y, HERRING
Nevada State Public

, 1980.

Defender

30

31

32

FVEN G. MGA/IRE
peN,¥4l1Aw
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Mr. Norman Y. Herring, Esq.
Nevada State Public Defender
Capitol Complex
Carsc:Cit, ilavada 89710

July 25, 1980

Tot 329.2554

Re: Robert Ybarra

Dear Mr. Hering,

I reviewed the 1tor of the above-nameddefendanton July 25,
1980, at your request.

I can see the souroe for your concernregardingMr. Ybarra's
potential for suicide. In my opinion a brief inpatient
evaluationat the Lake's Crossingfacility would be of
value.

I would be happy to see him there should JudgeHoyt agree
to such a motion if you or Mr. Johnstonwish,

Thank you for your attention to this matter.

Sincsrelyyors,

fl..-K=--
Lynn B. Gerow, Jr., M.D.

cc: Robert Johnston,Esq,
White Pine County Dstriot Attorney

EXHIBIT "A" 516
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July 31, 1900

Fero,Nevada 89567
.- (702) 7844937

¡·
> SCHOOLOF ME'ACNE
.. JC#ARA'ENTOF PSYCHITHY ANO

}
+AVIOR3L SCIENCES

+ANDERS MEDICAL SCIENCES8UHLIG

Mr. Norman Y. Harring
Nevada State Public Defender
Capitol Complex
CarsonCity, NV. 89710

Dear Mr. Herring: @7qvSNG. M¿GUIRE

Re: Robert Ybarra

M

. .

I am in receiptof the letter which Mr. Ybarra wrote to his council. If this
letter is accurate,it indicates that there has been a substantialdeterioration
in his mental condition since I saw him last.
The problemsaxebasicallyas fol1os:

. He has.seriousparanoiddelusions. These consistof the delusion that he is
bing poisonedboth in his.food and in his medication. As a result he is
,not eating and is not'takinghis medication..He also has delusionsthat the
sheriff and ths 'guardsare beating him to try to get him to confessto killing
the girl. The most troubling of thesedelusions is that Mr. McGuire is working
with the enemy. This means that Mr. Ybarra will not cooperatewith him in the
preparationof his defense.

2. He is having auditory 'and visual hallucinations
the .voice of Satan is telling him to kill himself
protecthis family from destruction, the other is
the gas chamber if he goes ta trial,

In the auditory hallucinations
for two reasons. One is to
that hs is bound to die in

3. He is having vivid schizoid fantasieswhich take him into the country and
amongstthe animals with whom he feels very friendly

4;' He hasdevleopedsomatic complaints,probably secondaryto anxiety from the
above problems. He is complaining of headachesand diarrhea,

5; He indicates that he will kill himself and that he has already acquireda piecef a rszor blade with which this can be done.

EXHIBIT "B" 31.7
A OIIStON Or THE UNIVEnS1TY OF NEVADA SYSTEM

AA00859



07y 31, 1980
Re: Robert Ybarra

• •
My impression,basedon the. information containedin the letter, is that Mr. Ybarra
may have developeda full blown paranoid schizophrenia, If this ls true, then I
think it would he in his best 'torest to la transferredto Lake's Crossing for
intensive treatment.

•

JNC/'st

I

Sincerely,2h. lepta
Cohn N. Chappel, M.D.
Profess:yrof Psychiatry

B - )
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age Tao
Just 5, 1980

Steven G, McGuire
• •

Thought content rcvealadextreme suspiciousnessand the fceling that the
police and just about everyoneelse was againsthim end wanted him to die.
le had gross delusional ideas regardingSatin, and thesewere associatedwith
auditory hallucinations He was ble to asseztainthat thesevoices were
inside of his head, rather than being heard through the ears. He was more
or less correctly oriented, although ha was not sure of the exact date or
day of the week. He was aware that it was probably near tho end of July.
His general fund of information indicated that his IQ is substantially
lower than normal. Ile had great difficulty performing any of the cognitive
functions such as the serial subtractionsof seven. I would estimatehis
IQ to he around 70 to 80, although it is somnwbatdifficult to evaluate
this becauseof the profound depressionand retardation, However, there
was no gross evidenceof organicity. It was obvious however that he was
overtly psychotic, cxporicncing both delusional ideationsand auditory
hallucination.

In conclusion then, I considerMr. Robert Ybarra to be incompetentand there
fore unable to stand trial. Becauseof his suspiciousnessand paranoiahe
had profound distrust of most peopl; including the public defender. There­
fore I do not feel that he is able to assist in his own defense. My presump­
tive diagnosisbasedon this single visit would be that he is suffering from
a psychotic depression. However, it may very well be that this young man
has been chronically psychotic in tho past and that he may be suffering from
chronic paranoidschizophreniaand at the presenttime is showing severs
depressionas well. Whatever the exact natureof his psychotic processmight
be, one thing is crystal clear. He is desperatelyin need of psychiatric
treatment. Therefore it is my strong recommendationthat hg be transferred
to the Lakes CrossingCenter for further evaluationand treatment. Having
made this recommendationthere seemedno point in attempting to persaude
him to take the antidepressivemedicationwhich he had previously refusedor
spit out. He is so suspiciousand psychotic that he is convinced that his
medication is "poisoning me," 1 did attcmpt to communicatemy recommenda­
tions to you by phone on the aftarnoon fo August I. Hopefully this longer
report will substantiatethe basis for my impressionsand conclusions.

sincerely,

••
Professorand

IBP/kb

M.D.
Chairman

€- 1

220
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UJIVE-ITV OF NEVADA •

SCHOOLOF MEDICINE
éPTMNTOF PSYCHIATRY ANO

BEHAVIORAL SCIENCES
DERSONMEACAL SCIENCESBUILOING

ero,Nevada 9567
702 7844917

August 5, 1980

StevenG. McGuire
Regional Of[ice of the Nevada

StatePublic Defenders
Box 390
420 Campton
Ely, NV 89301

Dear Mr McGuire:

Ra: Robert Ybarra

STEVE G. McGUIRE

On August 1, 1980 I performed a psychiatric examinationon Robert Ybarra
at the White Pine County Jail in Ely, Nevada. By way of history I only
had the information which you furnishadme in your referring letter. As
per your request, I did perform a psychiatricevaluationon Mr. Ybarra, in
order to determinewhether he is currently competent,and thereforeable
to stand trail.,The following is the resultsof this examination.

• .3 $5
Mr. Ybarra was dressedin prison gown and when he came into the room he
avoided eye contact. He was thin and pale and initially looked very
suspiciousand reluctant to talk. His affect or facial expressionswere
flat and almost inexpressive. He rcspondedvery slowly to questionsand
there was a long, painful silenceor latency to his response. The duration
of his utterancewas very short. Initially he looked very ill at easeand
somewhatsuspiciousas to why I was there and what I was doing. Naturally
I explainedwho I was and the purposeof my examinationof him. Most of his
responseswere moreor lee to the point of my question, He acknowledged
being very deprcssed. I had reviewed the letter which he had written to
Marty, and which you forwarded to me. It had a date of July 22, 1980 on it.
The contentof that letter togetherwith the comments that Mr. Ybarra was
making indicated that he was profoundly depressed. He expressedsuicidal
ideation and mentioned that he had had a razor; bladeand showed me marks
on his left forearm where he indicated that he had at:temptedto cut himself.
He also spoke of hanging and attempting to electrocutehimself. He des­
cribed sleep impairment as well as appetite impairment and indicated that
hehad had a markedweight loss. He apparentlywas 180 pounds when he
enteredjail in Septemberof 1979 and certainly looks some 50 pounds less
than that at the presenttime.

EXHIBIT "C"

A DIVIS/ON OF TE UNIV€RSIY Of NEVADA SYSTEM
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, . �f�e�d�e�~�~�'� law. Federal �A�e�g�~�l�a�"�o�"� �(�~�2� CFR. P:lr; 
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_. __ �~� __ ._._ �.�_�~� ___ ._. ___ . __ . __ �:�.�-�~� .. LA· �~�~�~�~�~�~�;�~�~�o�r�f�h�e� �r�e�t�'�e�t�.�a�~�e� 9' .r1l.edICal or Otl; 

Th ." SU IClem lor thIS purpo!; 

I 
--- -.. ---- .... - ___ �"�'�T�~�!�e�~�~�r�3�J�.� �~�u�J�t�l� rtStriCl iA1- use of tt 
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ME, k.1 Lt.. ml(.5£ �~�r� s" 1 �~� e 'f' CANT KI U. �h�1�~�'�e�a�~� ( , �~�r�u�g� �a�b�~� pa 

�.�I�A�~�B�6�.�e� SOJm&'TI ft'nGS I m IN .1\. MEA Do,.) .wrr.u .ALL. 
�I�N�I�;�'�~�i�.�S� AeDUW. ms. AN P&.ACJ: A/J t:2u\£T r.. (;0 r{) 

e'C.t\U5f �T�W�£�~� . .!lee, f'Y\'( OtJlY ,re/fl\JiJ5 1\t'tJ WI44 �~�e�o�~�C�I� 

tom (.v'-:/}{ofV6 W,e, E.AT, AJars._ �~�I�\�J� . �.�$�6�~�b�£�.�S� �~�.�I�\�I� #.1tl,s 
. �T�H�(�e�,�~�.� J\.e, ,:",0 Pt clJt.£ fJe()(Jn)D wHEN TN6.!G �~�~�~� 

es AN CATS �c�~�t�\�.�s�£� �T�~� AWAY TH£\{ �L�l�N�~�e�'� \ 
" �T�~�a�r�,� �8�E�.�f�o�~�'�(� :r. HAD To sNo'oi' Sol?'ls of 

,':- ' " ". ' .. �,�~� , �,�.�,�.�~�"� 
�~�.�.�.�;�.� .. - �~� .. �~�.� :: .. �:�~� --. ' 

!" . 

i 

i . 
. �~�-�-�-�-�-1

_--- . 
, 

:\(! .. �k�~�I�C�~�.�n�s� .. HG l>l££ _ Foe. fODO. BUT, THE'f SIJow m6 

I .kINDS· of. .. �f�o�o�O�.�~�_�~�o� cia T _T+lE A·tJ IMilts A.eE.M '1 ,0 tJ/Lf/ :-

rkJS Sur �i�t�~�E� oNLY �T�l�~� ..tM .,sAlt AI\! THE.'i CA/'/ 

�~�c�"�1� ,ME �I�~� �u�J�~�E�'�A�l�.� :1.1Y\. wt1W �,�T�t�f�E�;�~� .so J: Go' To �T�N�~�h�l� 
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."'0 T'-LL AN'IoNe. .t3(CAl4SE l--t' WILL.' hlAK( TtlGm NoT 

LI£.U' 1"f\E:.. I1AJ It' f)ON-r:- WAAlr ,a,,,, IV Knaw ,liltr .x. 
) Itt! 'i At:::.,. (111\J' 10 fb 15 ON ft1' I �~� C. A IVr �r�~� L. t-
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�m�f�~� I ' KrLL·m'fS6Lf (JJ Ow SM-AN �·�~�r�l�.�t�.�.�.�W�:�I�L�(�"� I£A-IIG: my /'idtn1q �~� 
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, .\\t \,JAAJT5 AL.l. .• H/S WI!.L. SToP. AN. ""TH'ArS w1JAr::I 
I .. : WANT .. '\5 . . fuf AL.L· T"15 "10 SToP. ::r. f"ottA1D. A- PIGCE . . 

1: .... :0 L.T"Ei elflAi.. BLA-fX. hi» tm . �G�r�e�~�~�,�~�"�.�o�:�?� �.�~�6�:�J�r�.� 
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. . edf!rallaw F('d',.' �~� ':' ..... ,-,.,.. �~�;� 

I( �~�.� ..sr6V G 'fO LO m' ';-0 -rIG. IT �A�i�.�J�o�m�t�b�j�~�S� �Y�'�f�1�J�I�~�~�'�i�~�~�;�j�~�1�:�~�~�~�~�J�1�;�~�~� rn WlthOu. ·ne SOt '1' ' -- ..... Ze 
If) �.�~�P�l�1�J�(�,� 0.-3 Bur:I.m -neGD' o-f �.�/�I�I�t�Q�/�;�R�;�'�l�!�J�~�]�~�:�;�"�7�J�'�;�:�t�:�.�~�~�·� 
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I 
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ONly 8' SI1FE- �W�.�{�J�~�N� �=�t�~� w,tiJ �r�r�y�~� MlhvtL.. U,f.A/J)S. L 
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n" •. (1 �~�t�i�"�'�d�e�n�f�i�i�l�;�f�(� 1iV proteE.tYci by 1 . .-

I
· Pede �a�.�'�l�~�.� �~�d�J�l�j�a�l� �R�.�e�9�~�f�i�o�n� �(�~� CF".aart 2) . 
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pers n 10 whom il �r�;�1�~�r�t�a�i�"�s�,� or as otherwise 
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�~�&�"�I�C�.�I�D ¬�.�.� �T�k�~� �t�u�r�~�~� �s�·�.�;�~� l' LL �I�t�J�~�v�E�-�- 13<:. J,e(;..E. . 

ce -
. �a�~� . IJJ' ff.. ... 13/t5t. i �(�~�.�l�)�l�,�.�J� D.'! l/JI TH 1'1'\'1 FAh'I.t." 

T H(. �~�.� ke.c:., Ff Uh\e !:» IIIJ A-J �T�~�"�'�5� to �T�A�~�l� 7 t-. ;v. " 
Ii k HE.' .5 MY OAO. ; Hf"..J LALl6HS 47 fro E. ,v Hf-.V 

H £. L €. �A�v�~� S 05.-4 T Jt11\1 S I; �~� S I F :r. �f�u�~� r" I:" L. �r�.�~�\�i� seLf 
., £. uJ 'L t.. H u ( T Ar v 1<.. I L '- /'1\ 'I f.4 'h I \.. 'I. T J.I �~� 5 �~� 

Co PS A(c.. wolO.,,vC:a ..vI Tt1 jATA.v AIJ 1,{"h-\J6 

o ",&.(.. I't"lc.. 1J.iF. 0." ,s �(�J�~�J�!�.� oF- �5�A�T�A�~� S �"�'�.�{�:�:�-�~�:�:�.�P�.�S� 

ALL TH£SE. (,Qt:!> /;{(. �6�A�T�A�N�~� �G�f�u�T�I�f�~�(�,�S�,� �t�.�.�.�V�c�.�~�'�1� 

1 • 

'. 

( 

9:11 
JA001016 

Case 3:00-cv-00233-GMN-VPC   Document 204   Filed 01/14/13   Page 17 of 71



SEVENTH JUDICIAL DISTRICT COURT 
�~�.� o .• OX 7a. 

1 MEIIILYN H. HoYT 

O •• T"'CT JUDGe 

ELY. NeVADA •• 301 

September �~�6�,� 1980 
W"ITII: "'NC AND L.INCOL.N COUNTICS 

STATC 0" NCVADA 

I 
I· 
I 
I 
I 
�L�.�·�~�.�t� 1\' 

I 
1 
I 
I 
I 

I 

MR. ROBERT YBARRA, JR. 
C/o Public Safety Building 
P. O. Box 870 
Ely, Nevada 89301 

Dear Mr. Ybarra I 

This will reply to your letter received on 
September 11, 1980, concerning primarily your dissatis­
faction with Mr. McGuire, but also your dissatisfaction 
wi.th all others relating to your case. 

I have advised both Mr. McGuire and the 
State Public Defender, Mr. Norman Herring, of your 
views. I �~�x�p�e�c�t� they will be takinq steps on your be­
half. I had previously been advised that Mr. McGuire 
would not be your main trial counsel, however, I have 
received nothinq formally in this area. 

MHB:mk 

Very sincerely yours, 

MERLYN B. HOYT 
District Judqe 

rhis information has been disclcsed to you trom 
records whcse ('o'1'ldetttiallty is protectp.d t\' 
Federal �L�2�~� �F�~�r�.�:�:�~�~�1� RC'QulatioFl i4::! CFR. Part 2) 
�p�r�o�h�i�t�"�'�·�!�~�.� �y�~� '. �'�r�~� �'�~�:�"�I�n�~� 3r'·,. 7,:::0I:r �d�i�s�c�l�o�~�w� .. 
ot .1 ... �;�:�n�.�:�:�~�:� ;!'i S!;··C:1. �~� �1�.�"�:�·�f�~�f�p�.�I�'� consent of �!�~� .. :, 
person 10 ""::O'T! i: •. �~�:�:�:�.�:�;�,� :5, c·r as eth!';· ... ': ., 
�~�r�r�r�.�;�l�t�e�~� �b�~�·� :,uch �I�q�;�l�l�;�a�t�;�·�,�·�~�~� .!l. �C�:�~�?�~�;�'� 

autnorizatlon fa: tne �r�e�l�!�:�a�s�~� ;;,1 medlc.al cr �t�:�:�~�:�'� 
informatioil i:. NOT Sufficient ior 1M; �P�t�J�r�i�=�~�'�~�'�~� 

Tne Federal rules restrict any use c! �t�!�'�J�~� 

information tl) criminally investigate or 
prosecute any alcohol or drug abuse patient. 

Released to: £ �~�£� 1= tfh-u,d.e4 

...... .....1 �I�~� 

�q�d�~�'� 
JA001017 
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CRtMIN1\L C1\SE NO. II, 1\ 
, , 

" o· 

2 

3 
: I 

�~�'� ,_., 
i. �I�·�~�\�.�~�'�I�.�(�C�;�~�~�~� 

DEI' U r y ; 'J ... 
5 

8 IN THE SEVENTH JUDICIAL DISTRICT COURT OF 'l'HE S'fATE OF NEVADA >..',' 
1 IN AND FOR TilE COUNTY OF WIII']'E J'INE 

8 

10 

11 

12 

13 

14 

15 

18 

11 

18 

11 

20 

21 

22 

23 

THE STATe OF NEVADA, 

ve. 

ROBERT YBARR1\, 

) 
) 

P Iainti ff , ) 
. ) 
) 
) 
) 
) 

Defendant. ) 
) 

--------------------------------) 

REPORTER'S TRANSCRIPT 

OF 

PROCEEDINGS 

BEFORE TAB HONORABLE MERLYN HOYT, DISTRICT JUDGE 

MOTION FOR PSYCHIATRIC EXAMINATION 

MONDAY, SEPTEMBER 22, 1980 

At 11:30 A.M. 

24 Al'PEARANCES: 

25 

28 

For the State: ROBERT ,1r:!NSTON, ESO. 
Deputy District Attorney 
White Pine County 

21 For the l'laintiff: STEVEN G. McGUIRE, ESO. 
Deputy Nevada State Public Defender 

28 and 
TOM PERKINS, ESQ. 

21 Deputy Nevada State public Defender 
P. o. Bo). �~�0�9� 

30 Winnemucca, Nevada 89445 
inis mtormalion hi! b"n diSClOSed 10 I 

31 �'�~�v�I�O�S� wtl03. conflder.tia/il" . YOu rom 
F-de' I t F " " P(OI8Clee! by 
- .a al\'. tder.' �R�~�l�I�u�l�a�l�i�o�n� 142 CFA p 

32 prohlblls �~�O�u� II . irl 2. 
(I! il wil" om �l�l�I�i�k�'�~�~� 3"1' lurlher dISCIOSlII! 

I!'JI l!'Ie �S�;�;�~�C�I�I�;�:� ... -"!:!" COllsenl 0)' In 
lIerson 10 W:'1l1r. " P'!na,··' .,. a' 'I . P ,., .'t '.' 
�r�~�.�,� • .. v. �~� .. nerw'n 
on m .. led �I�:�~� �5�u�~�n� �r�e�~�:�:�I�.�l�:�!�!�l�r�'�.� A �~�r� , 

.,w, ., v\.-.I. a'-lIIlCillzah"r, 10' Ihe rel";osa c' �~� c: I p. 'erd • 
.... n ,"illrlllahon '$ NOT sulile,;nl ·'c;e �1�~�i�1� nr. C/'I'er 

•• 101 T!I .. �~�.�"�.�,�.�,� _ .. ,__ 5 Du �:�J�I�I�~�I�!� 

qJCl 
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ELY, WHITE PINE COUNTY, NEVADA, MONDAY, SEP't. 22, 1980, 11:30 A.M. 

2 THE COURT: The record will reflect t .... at �~� are 

3 �L�.�J�1�~�S�:�!�J�l�t� in court on the case of the State uf Nevada, plaintiff, 

4 �v�~�r�~�"�s� Robert VbnTTa. 

5 ]\)-e the parties reauy to vroceec1? 

6 MR. 
f. , .. 
'I' 

JOIINSTON: The �~�l�i�l�~�C� is rerltly, your 

7 1I0nor. 

8 HR. PERKINS: Yea, your Honor. 

S THE COURT: Mr. Perkins, are you hanc1ling 

10 this mlltter? 

11 MR. PERKINS: Yea, your Honor, I should 

12 prohllbly for the Tf!cord enter my llppear.ance al �t�h�o�u�~�h� ] lim 

13 employee) by lhe Nevatla State Public Defender the same aa Mr. 

14 McGuire. 

15 THE COURT: All right. Let the record 

18 reflect that Mr. Perkins ia here with Hr. McGuire representing 

17 Hr. Ybarra, that the District Attorney ia here representing the 

18 State. 

19 , The purpose of this hearing is a Motion for 

20 psychiatric Examination of Mr. Ybarra. 

21 The motion is brought by Mr. McGuire on behalf 

22 of the defendant. 

23 The Court file containa Points and Authorities 

24 in support of the motion, and it contains as well--the District 

" ·25· Attorney I believe has filed opposition to the motion. Yes, 

28 opposition to the motion was filed by the District Attorney 

27 today as well. 

28 

29 

30 

Would you like to be heard in arqument on this 

matter first, qentlemen? 

MR. PERKINS: Your Honor, I would like to 

31 �p�l�l�l�J�!�h�t�'�l�l�\�!�#�M�!�i�o�,�h�,�~�e�'�t�C�i�\�t�!�l�l�'�"�'�1�:�t�~�~�~�n�k� that Hr. McGuire's points and 
records whose conli'cfentlaUty"ji"\I. • 
�~�,�"�"�"�L�l�I�U�.�_�~�.�!�d�~�R�~�~�t�i�~�~�C�F�R�.� Pari 21 

32 �A�a�c�n�U�r�1�~� 5 e �~�M�~� our position on the judicial issue. 
prohibits you rooll .. :.111 r.y rom; 
01 it without Ih! �s�P�"�"�"�~� 'Io"lIl1e:l conlent of Ihc 
person to whom it per; .. �;�.�,�~�.� cr IS othe,w!5f - 2 -

'. Jlllted by such rell':;" �.�,�~� ,. �\�l�c�n�f�r�~� 
.. fm ., u\JW. 10 Ihe relll;!"e c' medical or olh' I • .'1. :1 .• • ,_." authollZlllon I ., , 

•• '0' inlDrmalion.s NOT sulliclenl lor ttli!. purpos( 
• • _ _ __ , .............. "f ,.,. q36 

JA001019 
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I 

I would like to cite Lo the Court Nevada 

2 Revised statute 3.190 which states that �t�~�~� original jurisdiction 

3 of the oi strict Court includes among oth"r. things all criminal 

4 �l�~�n�A�C�S� not ot IU!I'wi!'c I'l"uvi (led by 1 i\W. 

5 �"�'�~�'�u�r� lIc.mor, in the N(!vac1a COIlRtit.utjon, 

8 Article VI, Section 4, st.ates what the juri sniction of the ,. 
'1 .... 

7 "Supreme Court of the State of Nevada in cd minal cases is and 

8 limit. it to questions of law alone. Section 6 vests the 

II original jurisdiction to accepting cases limi ted by the orio,i nal 

10 jurisdiction ill the Justice Court. 

11 \-lhat we have here is a case where the issue 

12 of law upon appeal from your lIonor's denial of the Motion to 

I 13 Change Venue has vested the Supreme Courl with that question of 

I 
I 
I 
I 
I 

14 

15 

18 

17 

18 

20 

21 

22 

23 

24 

25 

28 

law, and I would like to suggest that everything else stays here 

in White Pine County where Mr. Ybarra is incarcerated and where 

the case is still pending for all practical purposes. 

We are asking the Court based upon the letters 

attached as'exhibits to Mr. Ybarra's original motion which was 

filed on �S�e�p�t�e�m�b�e�~� 9th to order--to follow the procedure set forth 

in Nevada Revised statute 178.415 to order an inquiry into the 

sanity of the defendant primarily on the issue of competency of 

Mr. Ybarra to assist counsel in �h�j�~� defense and also along the 

lines of other things stated in the exhibit •• 
. 

I am not askin9 the CC11rt today to adjudicate 

Mr. Ybarra insane, however, 1 think that Lakes Crossing in 

Sparks, Nevada would be the most �a�p�p�r�o�p�T�j�~�t�e� facility. Dr. Gerow 

27 suggested it in his letter which accompanies Mr. McGuire's original 

motion. 211 

28 Judge, what they have down there is a fulltime 

II professional nursing staff that can watch Robert. They have 

I. �i�n�t�o�r�m�a�l�i�o�n�3�~�a� �.�~�I�I�1�.�!�I�.�'�f�.�c�l�,�D�J�~�r�t�f� 32'i. a, nd social workers, and they can find out whether 
'lCords whose ltl �1�~�l�f�t�(�a�t�.�f�9� �~� �p�r�~�~�c�!�r�r�.� 

., liW, Feder , �l�!�~�u�~�l�i�:�,�"�.�I�~� Cfll, ':t 
. you Irlll aWiQ �~� �I�a�r�t�\�l�e�~�m�t�r�t�.� incompetent. 

, .flout the sp ific wr;II., �r�I�l�R�S�~�!�1�1� e' 

I > �'�.�~�W�M�"� i �~�t�'�!�3�;�'�1�"� " i":: c!ne. ., 
�~� JlbY ·'1(' �r�~�:�'�:�"� ... _ �~� A, ge:):','· 

orizallon fCIr".J �~�~�j� ,ne'!.c"t or �t�l�~� " 
rmalion is �w�m�n�~�:�J�t�t�;�c�.�~�.�,�t� 1:'1 1i"S �p�l�l�r�p�Q�~�r� 

rhe Federl' I ulU'''\Wict anv us. 01 I/!p 

I 

That is what we are asking you to 

- 3 -
!J·l . 
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3 

5 

8 
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10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

27 

28 

order is to .order a professional eval uati on to delcrlnine whether 

he is in fact competent. 

As 1 said, 1 am not asking--

TilE COllRT: Are there p ... rtic1l1l'1r ductors 

that yuu want to have him �e�x�n�~�i�n�c�d� by, ur is it jllHt lhe 

facility itself you wanted him �~�e�n�t� to? 

MR. PERKINS: Judge, 1 would ask he be housed 

in the facility so the doctors who do evaluate him can do AO 

on their collection of data in testing, but we would ask either 

Dr. Cham (phonetic) or Dr. Polly (phonetic.) be apJX.,inted. 

The statute say. two physicians, and 1 would 

assume you would allow the District Attorney to suggest one, hut 

I am asking he be housed in Lakes Cros.ing during the evaluation 

so the doctors can draw on their resources to assist them in that 

evaluation. 

THE COURr: Can you represent to the Court 

that they have the facilities available that they can safely 

house Mr. Ymarra? 

" MR. PERKINS: The only thing I can't represent 

to you, Judge, is they might have--there is a space problem. 1 

don't know. I have another action pending in Humboldt County 

where we are waiting for them to get space. 

THB COURT: Is there �~�l�y� other facility 

where this can be done if it was granted besides Lakes Crossing? 

MR. PERKINS: 1 don't think so. 1 think he 

could be housed jn the jail in the Reno area, but what I am thinkin9 

I would like to have them watch Robert and talk to him and see 

how he interacts with the other patients �~�n�d� things like that 

21 which can only be done there. 

Iri1iS In'·:·;T'iQg.· "";, �b�~�r�n� �d�l�~�c�l�l�"� .. ,d I" you �t�~�.�,�m� THE COURT: All right. Any response, Hr. 
�~�I�o�;�~�'�~�!�'�o� �"�"�C�!�~� Mliqenliah'1_ �~� p'olected by 
re;1eral law3f �.�.�;�r�R�~�¥�~�f�W�:�'�i�.�1�~� �c�~�q�.� ParI 2; 

I
Pr,,/llbilS you" maktnQ ally lurtl!lIr Clsc!osurM d r �w�l�l�h�O�U�~� �!�r�~�t�i�f�l�=� w,,:;efl r.C!lw.t ot Ihe MR. JOHNSTON: Yes, �~�u�s�t� briefly regar in9 
, I 10 wne II l)ertJll'\S CI as �C�i�l�l�l�e�r�~�i�s�e� 

(;.:. �:�:�~�d� bv �'�r�.�~�.� �r�e�!�l�~�!�~�I�I�~�~�~� A �O�l�'�n�~�l�a�l� 

�1
�~�J�.�a�.�l�t�o�n� 10 :I':e �r�e�i�!�3�S�~� c' meolcal 0' 01lll" 

�m�l�o�r�l�n�a�"�o�~�/�;�"� �a�(�J�~�~�/�l�1� lor tnlS purpose. 
The Feaerallr-IV!U reSlrlct any use 01 the 
Inlormal,,;n lft)I0bl:rl,naliv ihvuliolil. nr 

I 

- 4 -
�:�~� ,\ . It' . 

�t�~�~� 
JA001021 
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�~� . 
• :1 2 

178.415. 

The State believes it's the contemplation 

of that particular statute that the examination by two physicians 

need not and fthould not be conducted at Lakes Crossing but rather I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 

I 

3 

4 

5 

15 

7 

10 

11 

12 

13 

11 

19 

20 

21 

22 

23 

24 

25 

28 

27 

21 

29 

30 

31 

as is the st.alldard practice of this Court to nlnke the defendant 

available to two doctors as �d�e�s�i�~�n�a�t�e�d� by court order to examine 
�~�.�I�.� 

tHe defendant, and then he should be return __ d to the facility in 

White Pine County. 

In terms of additional time to evaluate, 

study and test, we believe that Mr. Ybarra has been properly 

evaluated. He has recently had three' Inort:" .J I ai ts wi t.h 

pllychiatrists. 

As to the letter of Dr. Gerow, 1 have hod 

personal conversations with Dr. Gerow. He was a bit--I will 

represent to the Court--a bit caught off guard at the time of 

this particular contact, and I'm sure if he were here today that 

he would not be suggesting Lakes Crossing. That's been his 

representation to me by phone. 

,1 think the appropriate thing is to get Mr. 

Ybarra examined by two physicians, and let's have the hearing 

in court. If it ,'s appropriate to have some further location 

for treatments which is what Dr. polly and Dr. Cham state in 

their--the last sentence of Dr. Cham's report says, -I think it 
-

would be in hia best interest to be transferred to Lakes Crossing 

for intensive treaEment.· 1 velieve Dr. Cham has really put the 

horse in front of the cart. 1 believe we need the two physicians 

appointed, the evaluation accomplished and then the decision made 

whether or not Mr. Ybarra is appropriate for Lakes Crossing at 

this time or not. 

THE COURT: Anything further? 
rhlS information ha. betn disclosed 1Mr:lu Irolf. 
records .host �c�o�n�f�i�d�e�n�t�~� if16 III b: Your Honor, the reason we are 
Feder,' Law. �F�e�~�£�m�l� Regulalion (42 CFR. ParI 21 

32 sugga,.WM �y�~� �~�A�1�4� �a�1�t�'�~�I�i�N�N�"�c�Y�o�s�l�K�'�"� becaude \;he doctors have sald 
01 it without the !Ilecllic wrillen consent of �t�~�e� 

person to whom it pertains. Ilr as other.!isS permUted by sur:! regulations. �~� generi' 
"n .f u\n.,I. authorization fJI !'1e release of medical 01 �o�'�l�!�~�r� 

"U"' IRlormation il MT suff;c:;en! lor this purpose 
101 The Federal rLiu rntrir.1 anvil" ,,1 Ih. 

I' • .. It 
'.' 

Cl33 
" 

JA001022 
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�~�"�~�"�"�"�.�i� * ..... ,. 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 

1 that there may be some deterioration in Mr. Ybarra's condition. 

2 So, I don't think we can rely on a preliminary hearing or the 

3 prior inquiry of the Court that may have taken place several 

4 months ago, and the reason l"m asking for Lakes Crossing, your 

5 Honor, is because I think that they have the facility there to 

6 �g�~�t�h�e�r� some of the data that we just simply can't get out of the 
�.�~� .. h· 

7 jail. 

8 Jailers are not trained to watch patients. 

a They are not trained to provide them with interaction that can 

10 lead to inside into a person's problems. I think it's the most 

11 appropriate place to conduct an examination. 

12 1 ftm not asking your Honor to commit Hr. 

13 'Ybarra at this time, and I agree with Hr. Johnston that we would 

14 have to have a hearing based upon expert testimony before you 

15 

18 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

would have the evidence in front of you to commit him, but I am 

asking you to order that he be sent there for an evaluation, and 

in that way he would be available to �t�h�~� physicians and they 

could get'the evaluation. 

Now, I don't �k�n�o�~� what Dr. Gerow has said to 

Mr. Johnston, and I certainly wouldn't want to question �h�i�~� 

representations, but I don't really think it matters to Dr. 

Gerow whether he interviews him in the jailor at Lakes Crossing. 

1 certainly would like to have that resource 

available to Dr. Gerow if he is to be appointed. 

THE COURT: Is Dr. Gerow the choice of the 

State in this case? 

27 MR. JOIINSTON: Yes, your Honor, we would 

28 prefer to continue with the same doctor. I see no reason to 

29 change at this time •. 

... ....... 11" �~� ... ",,",,' " , ..... 
recorda whOle PI! enlillily il protected by 

'rilE COUR1': Does the defense want Dr. Cham1 

MR. PEIUtINS: That would be fine, Judge. I 

Fr.' Law. �F�e�d�"�~�"� ""Qul,tilln (042 CFR. P,rl 21 
"'its YOU frot21l �·�·�~�,�,�1�I�;�r�_� �d�I�U�I�'�~�J�¥�)�t� see Bob this summer. 

. . .Ihoul the spa ,f ..... , ...... r""!pnl 01 �:�~�.� 

((:1tio whom II �I�;�:�·�~�~� .·r as vIlle,\\, 

E lita· by such r·ouloI"ulu; It Ger,h. I 
ul.,O Izatlon. IGtIJM ......... r..eo1ic.1 IIr �"�i�l�l�~�'� 
lormahon IS NNo.aufticient lor this purpOse 

Tn, Federal �r�l�l�l�e�"�~�'�!�l�r�;�c�l� anv use /If '" .. 

I 

- 6 -

We just sent him a copy 

, ..... , 

q3Lf 
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I 
1;.... ',formatio has been disclosed to you from 
�~�.�.�a�S� whoS conflde"tlalltv is protected by 
: ':II law. deral Regulation (42 CFR. Part 2) 

I" ul.bits yo, f Ill) �~�a�~�n�i�M�t�-�e�t�h�"�i�S�f�J�~�u�~�e�c�e�i� ved. 
it without t e �s�r�e�c�.�i�f�~�c� �"�'�:�~�i�r�~�n� consent 01 the 

person to !h IT' it l)r'l :::;, <'. or as olh'lfwlse THE COURT: Is there another doctor that you 
.rmitted t1y such �~�C�~�:�"�.�;�i�'�,�,�,�s� A gcneral 
.uthorizatioB f r �V�J�l�i�r�1�l�t�±�e�~�b�i�l�n�n�l�t�S�~�~�~� �o�~�a�n� him? 
m'ormJfion is NOT sutfh:ient tCI this pur puse, 

�~
�h�e� Feder\! �u�l�l�!�~� "estrict a,"Y �u�s�~� of tht' MR. �P�E�R�K�D�~�S�:� That's fine. 
fOrlTlation 0 cllmlnally IOvestlgate or 
rosecute �~�y� alconol or drug abuse patienl. TH::: COURT: All right. Anything further? 

lieleued to: 
• . 6 �~�~�?�.� JOHNS70N: Nothing on behalf of the 

I 
I 
I 

7 State. 

8 

9 

10 

11 

12 

THE COURT: Consistent with Chapter 178 of 

the statutes it �a�~�~�e�a�r�s� �a�g�a�i�~� �~�~�e� �s�a�n�i�~�y� 0= the defendant is 

called into �q�u�e�s�t�~�=�n� and that the �d�e�t�e�r�~�i�n�a�t�~�o�n� should be made 

as to whether or ::::t �~�!�r�o� Ybarra is able to assist his counsel 

and is �c�o�m�p�e�~�e�n�t� �s�~�a�n�d� �~�r�i�a�l� at this time and go forward, 

tJ _:<1, 13 and with good �c�a�~�s�:� �a�?�?�e�a�~�i�n�s� �i�~� is the order of the Court that 

I 
I 
I 
I 
I 
I 
�I�~� 
�I�~� ) 

I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

two physicians �a�r�~� �a�p�p�o�i�n�~�e�d� t:c again reexamine or examine Mr. , 
Ybarra. Oro Cha=. �~�s� �a�~�?�c�i�n�~�e�d� on behalf of the defense. Dr. 

Gerow on behalf c: �~�~�e� �S�t�3�~�e�o� �~�h�a�y� sha!: �=�~�r�n�i�s�h� the Court 

their �r�e�p�o�r�~�s�.� �T�~�e� �e�x�a�~�i�n�a�t�i�o�n�s� shall be �~�a�d�e� at Lakes Crossing 

if that facili to; �~�a�s� t!'le �a�"�a�~�!�:�a�l�:�:�:�l�e� room for the defendant. If . �~� 

not, �t�~�e�n� the �e�X�3�~�~�n�a�t�i�o�n�s� will �~�a�v�e� to be made through the jail, 

but the pur?ose c= the �m�o�~�i�o�r�.� �~�3� �~�=� have them done quickly and 

timely so we can know whether we can go �f�o�r�~�a�=�d� or not, and then 

consistent with �w�~�a�t�e�v�e�r� the �r�e�s�u�l�~�s� are there may be hearings 

here in District court and a determination made as to whether or 

�~�3�S�~� 
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19 

20 

21 

22 

23 

24 

25 

MR. JdHNSTON: Nothing on behalf of the 

State, your Honor. 

MR. PERKINS: Nothing further. 

THE COURT: All right. If �s�o�~�o�n�e� will 

prepare an appropriate order for the Court, the District 

Attorney or defense counsel, transportation can take place as 

soon as the order can be signed. 

Court is:in recess. 

* * * * * 
ATTEST: Full, true and correct transcript of proceedings. 

.' 

!-!ARY KATHRYN DUFFIN, C.S.R. 

-
rhis Information has been disclosed to you from 
records �~�I�h�o�~�e� clJlifidentiality is protected by 
Federalla'w. �F�e�d�~�:�z�!� "iegulation (42 CFR. Part 2) 
prot1ibi:s you from r;:-; ·.i1g any �"�.�!�r�~�t�1�!�r� disclo5ure 
of it �w�i�t�~�o�u�t� the �s�p�e�c�,�~�:�~� �~�'�r�;�!�l�e�~�!� �(�'�~�n�s�e�'�t� ot the 
person to' whom It pe'.;.,;·,s. 110" liS Nl'ierwisr.' 
permitted by such �r�~�c� �.�:�.�,�.�,�~�~�!�,� A gen;:r=' 
authorization tor the �r�e�l�e�,�,�:�;�~� �c�~� me1ica! or nl: .. ·· 
information I!I NOT suffitu;:11 fel Itlis �p�l�i�r�p�o�~� . 
The Federal rulr:s restrict any use at li;(' 
information to criminally investlgale Qr 

prosecute any alcohol or drug apuse pallent 

Released to: Q1ttS oJ-OAu,utuu 

(,fa 
JA001025 

Case 3:00-cv-00233-GMN-VPC   Document 204   Filed 01/14/13   Page 26 of 71



-" J 
...

. 
,'!If

I 
--

tr
 -

�~
� 

2 I Ii
 , 7 • , 10
 

11
 

II
 

II
 

l'
 

11
 

16
 

17
 

II
 

It
 

JO
 

2
l 

J
I 

21
 .. IS
 • • » 1

0
 

11
 .. 

, 
F

IL
E

 

80
 S

EP
 Z9

 
p 

3:
 2

3 

H
E

ll.
. �

8�.
�~�

!�c
�t�l

�S
�E

�N
� 

C
O

III
T 

T
 tL

E
III

I 

III
 

TH
E 

SE
YE

IIT
H 

JU
D

IC
IA

l 
�D

�I�
~�

 �~
� �S�T

�A�~� 
OF

 

NE
YA

D.
\, 

III
 

AN
D 

FO
R 

TH
E 

CO
tII

TY
 !

If 
ill

IT
E

 
P

illE
 

TH
E 

ST
AT

E 
OF

 N
EY

AD
A,

 

P
la

tn
tt

ff
, 

-v
s
-

RO
BE

RT
 Y

BA
RR

A,
 

JR
.,

 

D
ef

en
da

nt
. 

*
*
*
*
*
*
 

OR
DE

R 
FO

R 
PS

YC
HI

AT
RI

C 
E

lIN
U

llA
lIO

II 
. 

D
e

fe
n

d
a

n
t'.

 A
ct

to
n

 f
o

r 
p

sy
ch

ta
;r

tc
 E

..
-t

n
a

tt
o

n
 ha

vt
ng

 c
a

-e
 o

n 

p
u

rs
u

a
n

t t
o

 N
o

ti
c.

 O
ct

ob
er

 2
2

, 
1!

J8
0,

 D
ef

en
do

ln
t b

ef
ng

 p
er

sO
llA

lly
 p

re
se

n
t w

tt
h

 

h
ts

 c
o

u
n

se
l,

 1
III

M
S

 E
. 

PE
R

KI
N

S,
 E

S
Q

., 
an

d 
ST

EV
E.

 G
. 

M
CG

UI
RE

, 
E

S
Q

., 
D

ep
ut

,y
 

/le
vl

d
l 

S
tl

te
 P

u
b

lic
 D

ef
en

de
rs

' 'T
HE

 S
TA

TE
 O

F 
N

E
Y

''''
 b

et
 

, 
_ 

ng
 r

e
p

re
se

n
te

d
 by

 

RO
BE

RT
 J

. 
JO

H
H

ST
III

, 
E

S
Q

., 
D

is
tr

tc
t 

A
tt

o
rn

e
y 

o
f 

W
ht

te
 P

t .
..

 I'
_

 ..
 _.w

 .
..

. _.
 

. 
�
~

�
 ..

..
 , 

V
I_

, 
th

e
 

Ig
r
e

_
t 

o
f 

co
un

se
l h

iv
in

g
 b

ee
n 

h
e

lr
d

 a
nd

 g
oo

d 
C

IU
I.

 I
p

p
e

e
rt

n
g

 th
e

re
fo

r,
 

IT
 

IS
 H

ER
EB

Y 
OR

DE
RE

D 
th

a
t 

DO
CT

OR
S 
U

"
 I
. 

&
E

JO
I, 

�J�R�
.�~� 

In
d

 

JO
III

I 
II.

 
CH

AP
PD

. b
e 

Ip
p

o
tn

te
d

 to
 e

X
I.

tn
e

 D
e

fe
n

d
ln

t I
n

d
 r

e
p

o
rt

 to
 t

h
e

 C
ou

rt
 

,c
on

ce
rn

in
g h

is
 I

b
tl

tt
,y

 t
o

 .
tl

n
d

 t
rt

ll
; 

IT
 

IS
 H

ER
EB

Y 
FI

IlT
H

ER
 O

RD
ER

ED
 t

h
a

t 
th

e
 e

 ..
. t

n
a

ti
o

n
 b

y 
DO

CT
OR

 

&E
RO

II 
tl

k
e

 p
ll
c
. 
It

 t
h

e
 *

rv
e

n
c
l'
 "
-

o
f 

W
a

.,
-

M
ed

tc
al

 C
e

n
te

r,
 7

7 
P

rt
n

g
le

 

R
en

o,
 "

V
id

e
, 

a
t 

10
:0

0 
o

'c
lo

c
t A

.H
. 

on
 O

ct
ob

er
 2

, 
1!

I8
O

, 
In

d
 t

h
a

t 
th

e
 _

tn
a

 

by
 D

OC
TO

JI 
C

lW
'P

D
. 
tl

k
. 

p
ll
c
e

 I
t 

th
e

 �~
�r�

v�
e�

n�
q�

 
II

-.
 o

f 
W

a.
ho

e 
M

ed
tc

al
 C

e
n

te
r,

 

77
 P

rt
n

g
l.

 1
Ia

y,
 R

en
o,

 "
v
 ..

 d
e

, 
It

 1
1:

30
 o

'c
lo

ck
 A

.H
. 

on
 O

ct
ob

er
 2

, 
l!l

8O
. 

i 
• 

",_ 
"f

 . . .. ' 

--
--

-
C

as
e 

3:
00

-c
v-

00
23

3-
G

M
N

-V
P

C
   

D
oc

um
en

t 2
04

   
F

ile
d 

01
/1

4/
13

   
P

ag
e 

30
 o

f 7
1



•
CASE NO. 1511

REPORTER'S TRANSCRIPT

IN 'TIE SEVENTH JUDICIAL DISTRICT COURT OF THE S'TATE OF NEVDA
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• •
TUESDAY, NOVEMBER 11, 1980, ELEVEN O'CLOCK A.M., LAS VEGAS, NEVADT

2 THE COURT: The record will reflect we are

3 presentincourt in the caseof Stateof Nevada, Plaintiff,
4 versus Robert Ybarra, Jr., No. 15l1, and this is the time and

5 placo fixed for hearing on a motion having been brought by

6 Mr. McGuire on behalf of Mr. Ybarra to determinecompentency.

7 Are the partiespreparedto go forward?

8 MR. JOHNSTON: 'The State is prepared,your

9 Honor.

10

11

12

Honor.

MR. MCGUIRE: The defenseis prepared,your

THE COURT: The record will reflect I

13 believe that we are operatingunder Chapter 178 of tho Nevada

14 statutes,specifically 178.400, and the statutesthat follow that;

15 and that consistentwith that statute the Court has appointed

16 psychiatriststo make examinationsin this case, that at least

17 three psychiatristshave an interestand are acquaintedwith

18 Mr. Ybarra and may be offering testimony concerning the motion;

19 that one of the psychiatristsis available this morning, another

20 will be available this afternoon, and if necessarythe third may

21 be availableat a later period, perhapsa week from now. But as

22 soon as possible.
23 Mr. McGuire, it's your motion, do you want

24 to proceed?

25 MR. MCGUIRE: Yes, your Honor. At this time

26 we would call Dr. Chappel.

27

28

29

30

31

32

/III
/III
Ill//

THE COURT: All right.
(The witnesswas thereuponduly sworn

by the clerk.)

--3-
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1 'Thereupon---

• •

2 JOHN NELSON CHAPPEL,

3 was calledas a witness by the defendant, and having been first
4 duly sworn, was examinedand testified as follows:

5 THE COURT: Pleasebe seated.
6 DIRECT EXAMINATION

7 BY MR. MCCUIRE:

MR. JOHNSTON: Excuseme, your Honor, I did

8

9

10

0 Will you stateyour name, please?
John Nelson Chappel, C-h-a-pp-e-l.

t1 have one thing for the record that I wanted clarified, and that is

12 the suitability of continuing with the Public Defender'sOffice.

13 1n one of the reports there was a reference

14 to a large holding of real property by the defendantin the

15 Stateof California, which if it were even of minimal value would

16 provide thousandsof dollars. I was just curious about that.
17 MR. MCGUIRE: I have had no notice that the

18 prosecutionwas going to raise this point, your Honor, and we'ro

19 not preparedto deal with it. If the prosecutionhas any

20 presentationto make that Mr. Ybarra has funds that would enable

21 him to hire private counsel, I suggesthe should make us aware

22 of them and we, of course, have an interest in limiting our

23 servicesto those eligible for them and would proceedappropriate
24 ly.
25 Or if he wants to make his own motion for

26 an inquiry in that matter. But I don't see how this hearing can

27 be interruptedand delayedon that basiswithout any notice.
28 THE COURT: All right. Well, the Court has

29 no independentinvestigativearm of its own, and would ask that

30 the investigation in this casebe conductedby the--certainly
31 therewas referencein the letter to some property, that's true,
32 although there are a lot of referencesin the letters. And what

---4-
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• •
their meaning is is unclear to the Court.

2 But the Court would order that the Sheriff's
3 Office, if they can, conduct some investigation to see if they
4 can determine if there is any property that belongs to Mr. Ybarra.

5 Of course, if he has property of his own,

6 then it is inappropriatefor the Public Defender to representhim

7 and he can sell the property and hire counsel of his choice,
8 rather than the Public Defender. Free counsel is only available
9 if that person is an indigent.

10 I don't know what the substanceof that
11 matter is, but at least for today Mr. Ybarra is entitled to have

12 the representationthat he has and we'll proceedand go forward.

13 MR. McGUIRE: Thank you, your Honor.

14

15

16

0

A.

0

(By Mr. McGuire) What is your occupation~
I'm a psychiatrist.
And are you licensed to practice

17 medicine in the Stateof Nevada?

18

19

20

21

22 state?
23

A.

0

Q

I am.

And when were you so licensed?
In the fall of 1974.

Are you licensed to practice in any other

I have held licenses in the statesof

24 Illinois and California.
25

26

27

0

a

And where do you practicemedicine?

In Reno, Nevada.

What schoolsdid you attendand what

28 degreeshave you received?

29 A. I receivedmy undergraduatemedical

30 educationwith an M.D. degree from the University of Alberta in
31 1960, that's in Canada; and a Master'sof Public Health from

32 Harvard School of Medical Health--of Public Health in Boston,

-5-
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and training in psychiatryat the University of Chicago.
Are you board certified as a psychiatrist#?2

3

4

•

A.

Q

•

I am.

And will you tell us what subject
5 matter or matterspsychiatry embraces?

6 A Psychiatryembracesabnormal behavior,
7 which may be the product of mental disordersor mental diseases.
8 g Will you tell us what specialized
9 training in psychiatryyou have received?

10 A. Yes. I received some training at the

11 Harvard School of Public Health in community mental health, and

12 then spent three years at the University of Chicago. That

13 includes training in in-patient psychiatric settings in general
14 hospital, in emergencyrooms, and emergencypsychiatry in
15 community health centers, and in out-patientclinics, and also

16 in StateMental Hospitals, with some training in child and

17 adolescentpsychiatry.
18

19 psychiatry?

0 Have you written any articles on

and drug abuseand its diagnosis,treatmentand management.

0 Have you given any lectureson

psychiatry?
A I have.

0 And what lectures?
A. Oh, a number. I'm currently employed as

20 A. I have.

21 Q And what articles?
22 A. I have publishedapproximately40

23 articles in journals. These are generally in the area of alcohol

24

25

26

27

28

29

30 a Professorof Psychiatryat the University of Nevada, and I
31 teachmedical students, I teach residents,and I participate in

32 continuing medical education for physicianswho are in practice,
-6-



• •
\

both psychiatric and non-psychiatricphysicians.1

2

3 with this case?

4

2

A.

Dr. Chappel, what is your connection

I was asked I believe by your office in
s the late fall of 1979 to examine Robert Ybarra, and examined him

6 on December the 7th, 1979. I then received another requestfrom

7 our office to reexamineMr. Ybarra, and that examinationwas

8 hold at the WashoeMedical Center'semergencyroom on October

9 the 2nd, 1980.

10 0 Have you ever testified before in a

11 court in Nevada as an expert in the field of psychiatry?
12

13

14

A,

0.

A.

I have.

And will you tell us how many times?

I can't tell you how many times. It
15 occurs several times a year, and I have testified in the District
16 Courts in Reno, in Lovelock, in--and in Douglas County. And in
17 Battle Mountain.

18 MR. MCGUIRE: Your Honor, I would move at
19 this time that Dr. Chappel be qualified to testify as an expert
20 witness in the field of psychiatry.
21

22

23

THE COURT: Mr. Johnston?

MR. JOHNS'TON: No objection, your Honor.

THE COURT: All right, it appearsclear to
24 the Court that Dr. Chappel is qualified, and will be determined
25 an expert in this Court and may so testify in the field of
26 Psychiatry.
27 You may proceed.
28 0 (By Mr. McGuire) Dr. Chappel, in
29 responseto the requestthat you examineMr. Ybarra what did you
30 do?

31 A. The initial examinationwas held in my

32 office in Reno. Mr. Ybarra was brought there by two membersof

-7-
l
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•
1 the White Pine Sheriff'g Office. He was in handcuffs at the Lime,

2 I had the officers examine my office to .

3 assurethemselvesof its security, and then asked them to remove

4 Mr. Ybarra's handcuffs, and I think he was in foot chains as well,
5 though I can't recall that clearly.
6 And then it's my practice to provide coffee
7 and cigarettes,if that's of interest to the defendant,or the
8 person to be examined.

9 0 Did you obsersein respectto his manner,

10 appearanceand attitude?
11 A. At the time that I examinedMr. Ybarra

12 he was dressedin jail or prison clothing, which was unremarkable

13 He was very passiveand withdrawn; that is, he sat in his chair
14 kind of hunchedover with his shouldersdown, and made very
!5 little eye contactwith me.

16 Psychiatric examinationsare conductedon

.17 an interpersonalbasisbetween the examiner and examinee, and

18 we attempt to establishas direct a communicationas possible
19 with the personbeing evaluated.
20 Mr. Ybarra's behavior was abnormal in that he

21 rarely looked at me throughout the evaluation. There was

22 virtually no eye contact.
23 My recollection is that he stared for the mosE

24 part either at the floor or the door, which was immediately
25 across from the chair in which he was sitting. He spoke in a

26 very low voice, and it was sometimesdifficult to hear him, and

27 he was often slow in his responsesto questions.
28 0 When you examinedhim on October 2nd

29 did you observeany substantialchange in his appearanceor
30 attitude?
31 A. Yes. Mr. Ybarra's physical appearance
32 had deteriorated. It was my impression, and I do not have the

-8-
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• •
•

specific information, that he had lost a considerableamount of

2 weight.
3 He appearedto be less healthy, in that his

4 complexion was somewhatmore sallow and gray. He gave me the

5 impressionof less physically well than he had been when I had

6 examined him before, and he also had some scarson his arms that
7 he had not had at the time of my previous examination.

8

9 in his mental state?
10

0

A.

Did there appear to be any deterioration

That was my impression, although I was

11 under some time pressurewhen I examinedhim, and spent a little
12 less time with him. I would say about three-quartersof an

13 hour in the emergencyroom at WashoeMedical Center, as opposed

14 to over an hour in my office the previous time.

15 It was my impressionthat he was much less
16 responsive, that he had a lessclear grasp of the events that had

17 occurred in the past, and he seemednot to care,
18 His delusionshad extendedto include their
19 self, and I think were much more seriousas I recall with regard
20 to the prosecution,and he appearedto have a much better defined

21 delusionalsystemand to be much--muchmore clearly suicidal.
22 At the time of my first examination I was

23 very concernedabout the dangerof suicide attempts if he were

24 held in jail much longer.
25 At the time of the secondexaminationwhen

26 he had been in jail for a longer period of time he had in fact
27 by his accountmade repeatedsuicide attemptsin a variety of

28 ways.
29 0 Would you tell us Mr. Ybarra'shistory
30 as you obtained it from him?

31

32 0

On which--on the first occasion?

On the first occasion,yes.
-9--



•
A,

@

Yes. Mr. Ybarra indicated--- Now, are

2 you interestedin the history of the problem that he is charged
3 with, or his life history?
4

5

0

A.

Both.

Both. Mr, Ybarra was born in Sacramento

6 on July the 20th, 1953 and at the time of that examinationwas

7 26, would now be 27 ycars old.

8 He's the oldestof five children, having

9 threebrothersand one sister, he describedboth of his parents
10 in very glowing terms, which is unusual.

11 Usually people describetheir father or their
12 mother with both positive and negativequalities. He stated
13 that his father was the best friend I've got in the whole world,

14 and that his mother was the best mother I've ever had, which is
15 a--almosta bizarre comment.

16 One of the things that stood out in
17 Mr. Ybarra's past history was that he did very poorly in school;

18 that peoplehad made fun of him all of his life; and that he had

19 begun using alcohol and marijuanafairly early, and that
20 apparentlyhis parentseither approvedof this or acceptedit at
21 least.
22 He also stated that he in his view at that
23 time--his parentscould accepthis deathbetterthan they could

24 accepthim going to prison.
25 He gave a history of head injury at the age

26 of nine, where apparentlyhe'd been playing with his brothers

27 with a railroad tie swing, and that this railroad tie had hit him

28 and knocked him out; and that since that time he'd had migraine
29 headaches,which he still gets.
30 He was given some medication for the head-

31 aches. It didn't help very well, and he discoveredthat
32 marijuanahelped the headachesmore, so he began in effect to

-10--
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• @

self-medicatehimself with either marijuanaor with'Seconal.

2 I askedhim how the Seconalhelped and he

3 said, well, it put him to sleep so that when he woke up tho

4 headachewas gone. While the marijuana--neitherof those are

5 analgesicmedications--butthe marijuana apparentlyenabledhim

6 to forget the pain that he was experiencing.

7 It was around that time that he began to have

8 some experiencewith voices, and the voices at that young age

g as he reportedit were sort of predicted;that is they would

10 tell him what was going to happen.

11 And the other kids at school apparently

12 thought thesewere good voices, This is again a very unusual

13 experience,if it happened,that most school children treat
14 somebodyhearing voices as being bizarre and unusual.

15 Mr. Ybarra reported that his friends thought

16 the voices were all neat, becausethey were predicting good

17 things to happen to them.

18 For example, they told him that he was going

19 to get a horse when he was around 15 years old. And until he

20 came to jail the voices were always friends, told him good things

21 happening, never predictedbad things. They also didn't occur

22 very frequently.
23 The last time he heard the voiceshad been

24 when he'd gone up to Montana. Apparently he and his newly-

25 married wife had gone up to Montana to work, I think it was in

26 the mines, and the voices had told him that he would get a

27 drilling job in a different state.
28 And apparentlythat was one of the reasons

29 why he came to Nevada, and senthis mother--hiswife to his

30 mother'splace. She was pregnant,and so he came to Ely alone

31 and senthis wife to Oregon to stay with his mother until she

32 could deliver the expectedbaby.
-ll-
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He also mentioned that his wife thinks that

2 he's crazy, as did all his friends, but he'd never really been

3 in treatment.

4 He statesthat in the seventhgrade--andI

s don't have an age on that, but I would guess it would be at the

6 age of 13 or l4, and if he was slow in school as he said, it may

7 have beenlater, he saw a psychiatristwho told him that he would

be a kid for the rest of his life.
9 And he was advisedto continue seeinga

10 psychiatrist, but his parentssaid that they couldn't afford one.

11 He went to high school for a year and then quit.
12 Apparently he couldn't do the work and

13 experiencedteachersas laughing at him, putting him down.

14 His life both as a child and as an adolescent

15 and an adult very strongly focusedon the outdoors.

16 He likes hunting and fishing and felt far

17 more at home out in the forestsor the mountains than he ever

18 did in towns. He got his first rifle at the age of eight, and

19 apparentlythis was part of the atmospherein his home.

20 His father gave him one bullet and told him

21 not to come home without some meat. He also mentioned that when

22 he's up in the mountainshe doesn'tuse drugs, so that appears

23 to be something that's relatedonly to his life in towns, and

24 clearlygave a history of using drugs to get away from whatever

25 pressuresand stressesthat he was under.

26 He went into the armed servicesat the age of

27 l9, stayedthere for approximatelythree months. They were going

28 to send him to a psychiatristbecausehe was unable to adapt to

29 military life, and he was then finally dischargedfor asthma and

30 inability to adapt to military life, so his stay in the service

31 was very brief.
32 He's had a lot of exposureto alcoholand
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other drugs. Ile viewed alcohol as just a standardpart of his

2 life.
3 His comment to me was that as far as he

4 could recall he'd bccn drinking alcohol since he was born, which

5 clearly would not be the case, but indicateshow prevalent its
6 use was in his life.
7 Often would drink every day, had blacked out
8 a number of times from the combinationof alcohol and other
9 drugs. Therewas an absenceat least in his account to me of any

10 violence associatedwith intoxication.
11 However, it did causehim problems in his

23

12 life, and in 1978 his wife told him that he either had to stop
13 drinking or she'd leave him. nd at that time he stoppedfor two

14 weeks, got the shakes,was dying for a drink, and then apparently
15 his wife took pity on him and acceptedthe fact he was willing to

16 try to stop, and since then he had been drinking, but much less.
17 He also gave a history of some use of Valium,

18 which had startedat the age of 18 or l9. This is in addition to

19 the marijuana that he had used to relieve his headaches,since
20 after that accident.
21 He stated that sometimeshe would take five
22 or ten 'hundred-milligramtabletsa day.

There'sa misprint in my report here. 'Those

24 are the standardsize sleepingpills, and would be enough to make

25 the averageindividual go sound asleep.
28 He apparentlythen developed--usedthem enough
27 to develop some toleranceto these. He stated that they relieved
28

29

30

31

32

his tension.
He had tried amphetamines,but they made him

nervous and scared,and he didn't like to use them.

Ile did, however, like cocaine,but found it
too expensiveto use very often.

-13-
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He also tried JsD, which resulted in some

2 rather scarry experienceswhere he hallucinated. What he said

3 was, "I freaked out bad, people startedmelting in front of my

4 cyes."

5

6

7

8

He denied the use of narcotics, And then at
this point in the history he comes to Ely, out of this background
of working in the--atmanual labor, and living away from towns.

Apparently he got a job hore, as I understand

9 it, it was a drilling job. At any rate he'd been here about a

10

11

12

13

week, was using fewor drugs than when he'd been up in Montana,

and recountson tho night of Septemberthe 29th, recounted

meeting two young girls when he was sitting in his truck.
And he had called to them from his truck, and

15

1a they came over and talked to him. He had not known them before,
and he then recountedhow he droppedoff one of thegirls, picked

16

17

18

19

20

21

22

up some beer, went with the other girl to his trailer, where

she apparentlyhad some marijuanaand some cocaine, and he

provided her with beer and they drank a six-pack between them,

snorteda little cocaine, smoked some marijuana, and the result of

that interactionwas apparentlyto hire her as a maid to clean

his trailer in the absenceof his wife.

And that they completedthat transaction. He

23 stated that he did not know her age at the time, which apparently

24 was l5. And sharing drugs with her in that setting would I

2s think be illegal.
26 He then stated that he'd eatensome pizza,

27 drank some more beer, returned to his trailer and went to bed

28 about midnight, then woke up the next morning around seven, dresses,

29 drove to his cousin'splace, couldn't find him, and went to work,

30 where on the way to work he was flagged down by two men at about

31 eight a.m. who told him that a girl had been burned up in the

32 desert.
--14-
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examinationsof Mr. Ybarra and the history you have obtained,
have you been able to form an opinion basedon a reasonable
medical certainty as to his currentmental condition?

1le says that he stopped,didn'tsce the body,

drove on to work and told some of the men at work about his-­
what had happened,

And he then was arrestedat lunchtime. 'That's

the extent of the history that I obtained from him on that first
examination.

Mr. Ybarra is psychotic, that he has a severemental illness
where his perceptionof reality is severely impaired by the
internal reality which he experiences,and that this psychosis
is either schizophrenicand of a paranoid type or is depressive.

At any rate, it has vory strong--in addition
to paranoiddelusionshe has very strong suicidal wishes, and

delusionsaround that, where he perceiveshis deathas being a

benefit to his family.

2

3

4

5

6

7

8

9

10

11

12

13

14

16

18

19

20

21

a

A.

0

A.

Dr. Chappel, basedon your two

I have.
And what is your diagnosis?
My diagnosisat the presenttime is that

O And can you tell us whether this mental

23 statethat you have just describedwould have an effect on his

24 ability to cooperatewith counsel in preparing for his defense?

Oh, this--his currentmental statussoA.

severely impairs his ability to cooperatewith counsel that I
don't believe that it would be possible.

On this secondoccasionwhen I spokewith him

the delusions that he had were much more clearly formulated. He

said that the voices which--sincehe'd come into jail had begun

to be negativeand to predict his death and to tell him that he

should die, and that his only happinesswould be if he died; they
-15-
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told him that the District Attorney is satan'sson, and that you,

2 his defenseattorney, was satan'sbrother; and went on to say
3 nobody tells me the truth, they always lie to me.

4 lle also makes a comment to the effect that the

5 other doctor who tried to examine him, which was Dr. Gerow, on

6 October the 2nd, was also related to the devil.
7 0 Had he had this delusional systemon the

8 first occasionyou first examinedhim?

A.9 No. The voices were saying bad things
10 about him. It was my impressionat that time that on the basis

11 of what he told me, and he was much more forthcoming in that
12 first examination, that his mental stateat the time of the
13 crime was one that was competent; that is he appcaredpretty
14 clearly to understandthe natureof the charges, to understand

15 the differencebetweenright and wrong, and could cooperatewith

16 an attorney in the preparationof his defense.

17 However, at the time I saw him in Decemberhe

18 had becomevery depressedand suicidal, and that appearednot so

19 much related to the charge, although I think the chargeappeared
20 to contribute to it, and it was my impression that Mr. Ybarra was

21 horrified at the crime that he was chargedwith, but that jail
22 was intolerable to him, and the voices were beginning to be more

23 frequentand were starting to tell him to hurt himself.
24 And my recommendationat the time was that
25 although I saw him as competentat the time the crime was

26 committed, I saw him as severelydepressedand potentially
27 suicidal in December,and recommendedthat he be sent to Lake's

28 Crossing for treatment,becauseI thought his depressionmight
29 interferewith his ability to cooperatewith his counsel.

30 Q And at the conclusionof your October

31 2nd, 1980 hearing did you make any endeavor to securetreatment

32 for Mr. Ybarra?

-16-
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At the end of my examinationof
2 Mr. Ybarra on October the 2nd I was very, very concernedabout
3 his mental condition, and his behavior. He showed me physical
4 evidenceof suicide attemptswhere he had in fact cut himself,
5 and recountedattemptsto hang himself and attemptsto electro-
6 cute himself.
7 'The latter he statedon the encouragementof

8 his jailer, who he believedto be harrassinghim, and who were

9 in his experienceconstantlyaccusinghim of faking his illness
10 and that he ought to admit to the commissionof the crime.

11 Mr. Ybarra in my view was actively suicide,
12 he was the kind of individual who we would ordinarily commit to

13 a mental hospital immediately, and I in fact when I came to that
14 conclusion I communicatedthat to Mr. Ybarra.

151 He told me then that he didn't believe any--

16 thing that I said, and that he would not go to a mental hospital
17 becausethey would turn him into a vogetable.
18 So I then took him back to the Sergeant
19 Pitcheninnyand the accompanyingofficer so that he would be in
20 safekeeping,and immediately asked the nursesin the emergency
21 room at WashoeMedical Center for certification papers.
22 I called Dr. Gerow, who I knew had examined

23 Mr. Ybarra immediatelybefore me. This was in the noon hour and

24 Dr. Gerow'soffice was closed and I left a messagewith the

25 answering service.
26 I then spoke to SergeantPitcheninnyand told
27 him that in my view Mr. Ybarra was seriouslymentally ill, needed

28 to be hospitalized,and I thought he ought to be taken directly
29 to Lake's Crossing for the Mentally DisorderedDefendantfor
30 treatment.
31 The sergeantindicated to me that he could
32 only go if he were orderedby his office or the District Attorney's
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Office. I then phoned the Sheriff's Office and they were all out

2 to lunch, and I then called the District Attorney's Qffice and

3 they were all out to lunch.

4 I filled out the forms, the certification
s form indicating that in my opinion Mr. Ybarra was actively
6 suicidal and in immediatedanger to himself, and in need of

7 treatment.

8 I then went to SergeantPitcheninnyand asked

9 him to pleasestay in the emergencyroom, that I had phoned

10 messagesin to the Sheriff's Office and the District Attorney's
11 Office and that I anticipatedwhen they got back from lunch that

12 they would agree to his taking Mr. Ybarra to Lake's Crossing.
13 SergeantPitcheninny indicated that he would--

14 was very reluctant to do that, and in fact he would take the

15 order, but would prefer to go back and then they would retransport
16 Mr. Ybarra back to Lake's Crossing.
17 That seemedto me to be a lengthy and

18 unnecessarytrip, but I was in a hurry, and he indicated that he

19 would look after things. So I handedhim the certification with

20 two carbons, and I left.
21 So far as I know he then brought Mr. Ybarra

22 back to Ely. It was my full anticipation that Mr. Ybarra would

23 be subsequentlyhospitalized.
24 0 As a result of your examinationsof

25 Mr. Ybarra and the history you have obtaineddo you have an

26 opinion basedon a reasonablemedical certainty as to his
27 prognosis if he continueswithout treatment?

28 A. It's my opinion that Mr. Ybarra, if he

29 continueswithout treatment,will continue to deteriorate. I

30 would expect that in the near future his healthwill be seriously
31 jeopardized,either by specificaction on his part to hurt himselfl,

32 which he's done several times in the past, or through refusal to
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eat. He clearly is not eating sufficiently at the presenttime,
2 and has lost a lot of weight.
3 He was 180 pounds, and an active person in
4 good health, and used to physical labor when he was initially
5 arrested. Ile is not in that stateat the presenttime.

6 0 Are you aware of the fact that Mr. Ybarra

7 is under a chargeof capital murder?

8

9

A.

e

That's correct.
And have you consideredin light of that

10 the possibility that he might be malingering?
11 A. Yes, I have. And in fact discussed
12 that very issuewith Mr. Johnstonsubsequentto the first
13 examination, when Mr. Johnstoncalled at my office on an occasion
14 when he was in Reno.

15 And communicatedto him that psychiatric
16 evaluation is not useful in the investigationof the factual
17 natureof a crime of this kind, and that it's very possible for
18 us to be taken in or deludedby skilled defendants.
19 g Do you have an opinion in this particular
20 caseas to whether or not Mr. Ybarra is malingering?
21 A. On the basisof my second examine--I was

22 not certain on the basisof the first examination, although I was

23 puzzled that a personwho was malingering would be so forthright
24 and give such self-incriminating evidence.
25 It's my experiencethat a personwho is
26 malingering will not give damaging evidenceabout themselves,
27 that is they will not talk about the drug use that he talked
28 about, or about the failuresand the other relatively shameful

29 things that he mentioned.
30 He also is clearly not a very sophisticated
31 or educatedindividual. Usually peoplewho aremalingering give
32 evidenceof more intellectual ability than Mr. Ybarra has
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indicated, and he presentedto me on that first examinationa

2 very credible picture of a depressedpersonwho was thinking.of
3 suicide.

4 Ilowever, on the basis of the secondexamina-

s tion I am absolutelyconvinced that Mr. Ybarra has a serious
s mental illness.
7 The picture he presentedon October the 2nd,

8 is what one would expect of a personwho was mentally ill and

not treated, and whose condition would worsen. That opinion is
10 confirmed by some of the letterswhich you sent me copies of,
11 or Mr. Perkins did, of lotters that he had written to Marty

12 Wiener, to Judge Hoyt, to Tom Perkins, and to his parents.
13 His parentsapparentlyhad sent some of his

14 letters back. And also reviewing the examinationsconductedby

15 Dr. Pauley, who apparentlysaw Mr. Ybarra in the jail on one of

16 his visits, and then most recently to the examinationdone by

17 Dr. O'Gorman from Las Vegas.

18 Q And has he consistentlypresenteda

19 picture of mental illness during those examinations?

20

21

A.

0

Yes, he has.
Would it be difficult to fake or

22 manifestthese symptoms that you have described, if one were not

23 in fact afflicted with a mental disease?

24 A. It would be very difficult. Most

25 malingering of a diseaseof this severity is done by a person
)

26 whose physical appearanceand demeanordoes not match what they
27 are telling you. In its most full-blown form it's called the

I

28 answer syndrome, where even simple things will be grossly and

29 wildly distorted; that a person, for example, in the middle of th
30 day would tell you that it was midnight, that they were somebody

31 else.
32 And they talk about their--somethingsthat
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fit in with mental illness, but in fact do not appear to be that

2 severelydisturbed.
3 Mr. Ybarra's physical statehas pretty clearly
4 been deteriorating. Now, I don't have physical evidence for
s that, but I would hope that he has had medical examinationsover

6 the courseof this last year, and I would guess that they would

7 show weight loss and some other deteriorationin his physical
8 condition.
9 In fact he mentioned to me on this last

10 examination two physical problems that had developedsince I had

11 first seenhim. If I could have a moment to find those.
12 Yes, his teethare falling out. He expressed
13 to me some concernabout his health. He stated that his teeth
14 are falling out even though he brushesthem all the time, and his
15 dentistwants to pull them.

16 There should be some evidencesupporting that,
17 if that is in fact true, and that would attest to malnutrition.
18 In fact it's the kind of thing that occurs

19 with scurvy, when a person is deficient in vitamin C in their
20 diet.
21 He also mentioned that hemorrhoidshave

22 developedand that eating makes him feel sick, Now, hemorrhoids

23 most often are secondaryto complication.
24 Complication is what we call one of the
25 vegetativesigns of depression. It's something that most people
26 can't fake.
27 And if in fact he does have hemorrhoids,
28 that would suggestthat he was constipatedand also that he's not
29 eating much, so that his stool would be very hard and probably
30 dry and retainedand difficult to pass, and it's that strain
31 which is one of the causesof hemorrhoids.
32 I might also mention that Dr. Charlie Kuhn
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examinedMr. Ybarra in or around Dccember, around the time that I

2 first examinedhim, and although I--well, I met Dr. Kuhn a few

3 months after that, and when we were both down testifying in
4 Douglas County--no, correction, CarsonCity, and mentioned this
5 case.

6 And Dr. Kuhn indicated that he'd been so

7 concernedabout Mr. Ybarra's depressionat times that he had

8 prescribod--
MR. JOHNSTON: Objection, your Honor, hearsay.
THE COURT: Sustained.

9

10

11 Q (By Mr. McGuire) Dr. Chappel, basedon

12 your examinationsof Mr. Ybarra and the history you have obtained
13 do you have an opinion as to whether he has sufficient prescnta-
14 bility to consultwith his attorneywith a reasonabledegreeof

15 factual understanding?
16 A. He does not have sufficient ability. In

17 fact his delusional system is such that I would be very surprised
18 if he would say anything to you.
19 His clear and presentwish right now is to
20 die. He statesthat happinessis death, that this would relieve
21 his family, and that thatwould--that's the only time he's happy
22 is when'he'strying to kill himself.
23 He presentsno interestat all in defending
24 himself or saying anything that would be useful in his defense.
25 a And has your examinationof Mr. Ybarra

26 causedyou any particular concern in this case?
27 A I've been greatly concernedabout this
28 particularly since October, I do not--I have never in the past
29 written out commitmentpaperson a forensic psychiatric evaluation)
30 that's never what we're asked to do.
31 We're asked to evaluateand assessthe mental
32 statusof the individual. And I assumedthat given my findings

-22-
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1 and the fact that I had written out this certification, which my

2 understandingis is a legal document in the Stateof Nevada, that
3 Mr. Ybarra would be forthwith placed in treatment.
4 If something like that had happenedin the
5 health care system, we would bo chargedwith negligenceor

6 malpractice. In my opinion to continue to keep Mr. Ybarra in jail,
7 in his currentmental condition is cruel and unusualpunishment,
8 and it's the specific reasonas I understandit that Lake's
9 CrossingCenter for the Mentally DisorderedDefender was built

10 and established.

THE COURT: Mr. Johnston.

MR. MCGUIRE: I have no further questions,11

12 your Honor.

13

14 MR. JOHNSTON: Thank you, your Honor.

15 CROSS--EXAMINATION

16 BY MR. JOHNSTON:

17 O Dr. Chappel, there was an extensive
18 recitation of the history provided at the first visit, but it
19 wasn't asked for regarding the secondvisit. Could you give us

20 the history that was presentedto you at the secondvisit?
21 A. The history that I obtainedat the
22 secondvisit was not the same as the first one. On the first one

23 T was asked to do a psychiatric evaluation, and it's always my

24 practice to obtain both a pasthistory and history of the pre-
25 senting problem.
26 On the secondvisit I was asked to assess
27 his mental statusat the presenttime, and I did not repeat
28 those aspectsof the prior examination. I obtainedas much

29 history as I could get from Mr. Ybarra about what had happened

30 since I had examinedhim last.
31 If you would like that history, I'll give you

32 that.
-23-
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A.

•
Please,Doctor.

All right. Mr. Ybarra began in the:

3 interview--and I must say it was difficult to get a coherent

4 history from him on this occasionbecausehe was clearly feeling
5 badly--he started--whenI asked him what had happenedto him,

6 he said that he'd had the shit kicked out of me by the cops.

7 They tell me to sign a statement, I say no. They start kicking

8 me. They'll kill me, or I'II kill myself first.
9 And then I asked him what in fact had

10 happened,around his feelings about wanting to kill himself, and

11 he stated that on at least two occasionshe had tried to hang

12 himself, that he tried to cut the veins in his arms so that he

13 would bleed to death, and he showed me several fresh scarson his
14 left forearm.

15 He also then told me that the voices had

16 continued, and the voices were now telling him that his family

17 was in great danger and would only be safe if he died. He was

18 very unhappy, and stated that the jailers were continually trying
19 to get him to confess to the murder.

20 He said they've done a numberof unpleasant
21 things to him, including telling him that the bestway to kill
22 himself would be to electrocutehimself.
23 And he stated that they had advisedhim to

24 wet his hair and his body, put his wet feet on the floor of his

25 cell and stick his hair in the socket.

26 He reported that he had tried that, and that
27 they had turned the electricity on.

28 I pressedhim on the issueof the unhappiness

29 and his depression,and then he told me as I have indicated

30 before that the only time he is unhappy is when he's trying to

31 kill himself.
32 Now, I was concernedabout his depression,and
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6

having had some indication that any depressivemedicationhad in

2 fact been prescribedfor him, I asked him about this medication

3 and he told me that he had taken the medication for a few days,

4 that in fact it did not help him, it made him worse, and he had

s stopped it after a few days. Apparently unaware that-- Oh, in

fact his comment was not only did they not help him, but they

7

8

9

made him want to be dcad more.

And he then refusedany suggestionof treat­
ment, and it was at that point that his cooperationwith me

11

10 stopped. He said I'm not going to be brainwashedor made a

vegetable.
And then he said I won't--don'tbelieve any­

thing you tell me; and he refused to answer anymore questions.
12

13

14

15 then, Doctor?

16

a

A.

For how long did he really talk to you

About three-quartersof an hour.

17 SergeantPitcheninnymay have a better idea of the exact amount of

18 time if he was keeping record of it.
19 My recollection is that I entered the

20 emergencyroom at about ll:30, and completedmy examinationof

21 Mr. Ybarra shortly after 12:15, and then engagedin the conversa

22 tions filling out the commitment papersand phoning your office

23 and the Sheriff's Office and Dr. Gerow's office until about

24 quarter to one, at which point I left the emergencyroom.

25 0 In your report, Doctor, of December18th,

26 1979 you made referenceto your carly recognitionof his
27 depression,and you stated that he neededto be treated for that

2 depression.
29 As a medical doctor, did you do anything,

30 prescribeany treatmentor medication to possibly take care of

31 that problem?

32 A, No, that's not my task. We're simply
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asked to evaluatepeople, and it's my--certainly my practiceand

2 my understandingit's the practiceof most other psychiatrists
3 asked to do this, that that is not a treatmentfunction, that's
4 an evaluation function, and it's simply our task to recommend,

5 Lo make our findings, and if hero is treatmentindicated to

6 recommend that that treatmentbe carried out.
7 And that in fact is what I did in this report.
8 In fact I would say on the basisof that report that the jailers
9 ought to be commendedin keeping him alive.

10 Becauseit was my impression that he at that
11 time was very likely to succeedin killing himself unlesshe

12 did get treated. And to my knowledge there'sbeen no treatment

13 other than a few anti-depressantssince Mr. Ybarra was jailed
14 over a year ago.
15

16 depressants?

e Do you know who prescribedthoseanti-

A.

18 that he had done that.
I was told by Dr. Kuhn, Charlie Kuhn,

19 0 And was he one of the doctors that had

20 seen the defendantfor evaluationpurposes?
21 A. That's my understanding,yes. That's
22 averyunusual thing for an evaluatingpsychiatristto do.

23 0 Where did that impressioncome from that
24 he was one of the evaluatingpsychiatrists?
25

26

A.

0

Dr. Kuhn indicated that.
Then why would he, if he were doing an

27 evaluation, go aheadand prescribemedication, but you would not?

28 A. We had two different levels of concern

29 about the illness. I did not believe that Mr. Ybarra was in

30 immediatedanger, and my recommendationas put into that report
31 was that he be sent to Lake's Crossing for treatmentof his
32 depression. Since I'm not going to be responsiblefor the
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the last of the discussionhere you said that after the first
interview you had recommendedtreatmentat Lake's Crossing; am

I wrong in that?

standardpart of the treatmentof depression. I would anticipate
that Lf Mr. Ybarra were being treated that this would be part of

his treatmentso that the prescriptionfor an anti-depressantis
not unrelated to his illness.

treatment, I'm very reluctant to prescribeany medication.

Apparently Dr. Kuhn was similarly concerned,
but--and I can't speak for him, I don't know what his opinion was,

but he was sufficiently concernedto prescribea medication for
Mr. Ybarra to be given while he was in the jail. And I could

only guessat his motivation for that.

at what the recommendationwas.

My specific recommendationwas that at the

presenttime Mr. Ybarra is psychoticallydepressed,he's also

actively suicidal, and it is my opinion thathe will very likely

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

18

19

20

21

22

•

g

professionalstandards?

A.

0

A.

•

Apparently just a difference then in

Yes. Anti-depressantmedication is a

Excuseme if r'm wrong, but I thought in

That's my recollection, but I will look

24

23 succeedin killing himself unlesshe is treated. At the present
time it is my opinion that he is of insufficient mental capacity

25

26

27

28

29

30

31

32

to understandthe natureof the charges, the differencebetween

right and wrong, his depressionlimits his ability to cooperate
with counsel in defenseof the charge.

Unless his trial is forthcoming in the near

future and his attorney is convinced that he canparticipatewith

him, in my opinion he is to be treated for depression.
Lake's Crossingwas not mentionedbut it's my

my knowledge that that is in fact the only place he could be
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t treated. The mental health institute would not accepthim, and

2 neither would the psychiatric unit of WashoeMedical Center. .

3 0 Then, Doctor, the only treatmentfor

4 depressionis commitment to an in-house facility like Lake's

5 Crossing, which is the only one in this state; is that what you're

s saying?

7 A. No psychotic depressionrequires in-

8 patientor hospital treatment. The only in-patient facility in

g this statewhich is secure, and which was built specifically for

10 that purpose, is Lake's Crossing.
11 I believe Mr. Ybarra could be treated in any

12 other of the hospital facilities that exist, but given the

13 chargeagainsthim and given the dangerwhich he may presentto

1a the community, none of them would accepthim.

15 0 So you're saying becausehe was

16 psychotically depressedhe needed to get out of here right away,

7 even though you didn't say that?

18 A. Well, that's--that'svery close to saying

1g it. In my opinion he needs to be treated for a severedepression,

20 and that if he's not he's likely to kill himself unlesshe is
21 treated,and that he is psychotically depressedat the present
22 time.

23 In psychiatric languagethat indicateshe

24 needshospitalization.
25 0 But Dr. Gerow also saw him and took

26 apparentlyon the processof treatmentand only prescribed
27 medicationwithin this facility; was he wrong in his evaluation?

28

29

30

A. Not necessarily.
'Then could he have been treatedhere?

It certainly could have been attempted.

31 I personallywould not treat a personwith Mr. Ybarra's condition

32 on that first examination in jail, becausein my assessmentof

-28-
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start then in your opinion?

Dr. Chappel, when did this depression

The day the door on the jail was shut?

Well, his comment to me was that he was

wouldn't being chargedwith murder,

A.

0

0.

A.

2

At the time of his arrest. According
to the history he gave me.

him the jail was the major contributor to his depression.
I would have called it a reactivedepression,

and if I were in chargeof his treatmentI would have chosento

treat him in a different setting.
Dr. Gerow and Dr. Kuhn apparentlywould have

treatedhim differently, and that'sone of the reasonswe only
have one doctor in chargeof treatmentfor an individual.

arrestedat lunchtime, was taken to jail where he was charged
with murder, rape and kidnap, and that in his opinion the reason
he had been arrestedwas that he was the last one who had been

seenwith the girl.
And that since he'd gotten into jail he tried

to kill himself on two occasions,and that his voices were now

saying negative things to him.

Now, I cannotpinpoint when the depression

began,,but sometimehe was clearly undepressedat the time on

Septemberthe 29th, or Septemberthe 30th, when he was--- Wait a

minute, it must have been Monday that he was arrested.
At any rate, he gave no indication of a

mental disturbanceat the time that the crime is alleged to have

occurred, so that sometimebetweenthen and when I examinedhim

he had becomepsychoticallydepressed. It was my impressionthat]

the experienceof jail and possibly the experienceof being

chargedwith thesecrimes that he recited had contributed to his

depression.

16

17

18

19

20

21

22

23

24

25

26

27

28

29

15

7

8

9

10

11

12

13

14

2

3

4

5

6

30

31

32
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sexual assault, theseother crimes, and being arrestedand locked

2 up contribute to depressionin anyone?

3 A. Oh, yes. And most people under those

4 circumstancesare depressed.
5 They are not, however, psychoticallydepressed,
s they are not delusional, and they rarely if ever have--give
7 evidenceof experiencingvoices. Not only since their arrest,
8 but prior to that time.

9 His condition is far more scvere than most

10 people who are interviewed. r expect to find some depression.

11 Anybody is depressedunder thosecircumstances.

12 Ordinarily it does not require treatmentand

13 ordinarily it does not severely impair a person'sability to

14 defend himself. In fact it's a motivator to participatemore

15 actively in their defense.

16 0 What is that statementbasedupon? What

17 experience,Doctor, can you relate to us that would lead you to

18 make a statementlike that?
19

20 evaluations--
21

22

23 many.

24

25

26

27

0

A.

a

A.

0

A.

That's basedon a large number of

How many, Doctor?
--conducted-- I can't tell you how

More than ten, more than 202

Oh, it would be in excessof a hundred.

In excessof a hundred, okay.
Of people being evaluatedin Lake's

28 CrossingCenter for the Mentally DisorderedDefender, where I

29 frequently conductpsychiatric evaluations, in the ashoeCounty

30 Jail and in the penitentiary. And also in Douglas County Jail.
31 g And what kind of people are those? You

32 know, are we talking aboutmurderers? How many murderershave

-30-
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•
you actually talked to?

A,

•

I have examined, and this is an estimate,

4

3 that there would be at least ten murderers. I can go over the

names in my memory if you'd like.

similar chargesto Mr. Ybarra for the record; correct?

THE COURT: Perhapsjust for the benefit of
the record we may remember that Mr. Ybarra is still in jail in

this caseand has not been tried.
THE WITNESS: That's my understanding,too,

your Honor.

THE COURT: I just want the record to reflect
that for the value of the evidence. Proceed.

this particular area, Doctor?

different though, Doctor, after conviction?

least six who have beenconvicted of homicide, and developed
mental illness while incarcerated.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

0

A.

0

A.

0

A.

(By Mr. Johnston) Ten people under

That's pretrial. I've also examinedat

And wouldn't their condition be a little

oh, yes.
Have you had any special training in

There is no special formal training in

24

23 this area. The areaof forensic psychiatryhas been included in

the areaof generalpsychiatry in the past.
25

26

I think it was two years ago the American

Board of ForensicPsychiatrywas formed, and ·they have now begun

27 to give examinations. I have an application for that.

28

29

30

The criteria for suitability for--or to

qualify in forensic psychiatry is basedat this point in time

largely on experience,reading, and there is--we have no formally

31 recognizedtraining. There are now some fellowships offered in

32 forensic psychiatry, I've taken none of those.
-31-
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•
Doctor, in talking about the depression

2 you state that some things distinguish the depressionin this
3 particular case. I wonder if we could talk about those a little
4 bit, if you could enlightenus on those.
5 I really have three things that I have

6 isolated. Let's start with the first one here. Psychotic.
Okay, you say he is psychoticallydepressed?7

8

9

A.

0

Correct.
What does it mean to be psychotic? What

10 arc we talking about in lay terms, what does psychotic mean?

11

12 or insane.
13

14

A.

0

A.

Psychotic in lay terms means to be crazy

That'snot going to help me.

Well, you asked for lay terms and that's
15 the most common expressionthat you will encounteramongst
16 laymen. The person--thepersonwho is psychotic is an individual
17 whose internal reality, that is the reality inside their mind,

18 becomesso powerful or so overwhelming that it begins to color
19 their perceptionof.the reality in the external environment
20 around them, and they then develop either delusionswhich are
21 false beliefs above the natureof that externalreality, or they
22 develop hallucinationswhich are perceptions,and they can come

23 through any of the senses.
24 The most common hallucinationsare auditory,
25 where people hear voices. And theseare experiencedby the
26 personas being part of external reality.
27 Somebodyelse talking to a personwho is
28 psychotic would be impressedby how different their experienceis
29 from that individual's. A reasonableman, for example, in
30 talking to a psychoticallydepressedindividual would not have

31 the same experienceof, for example, the jailers, or the defense
32 attorney in Mr. Ybarra's case, or of hearing--thepersonwould
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1 say, "Didn't you hear those voices just now?"

2 And the reasonableman or woman would not have)

3 heard anything. So that the person'sinternal reality is being

4 experiencedby them as being outsideof themselves.

5 That's the hallmark of psychosisas such.

'There are different kinds of psychosis. A psychotic depression
7 usually createsdelusionsof a suicidal nature, where a person

s believes that they are worthless, that there is no point in them

9 going on living, that the best thing for them to do is Lo die,
10 and they will then very seriously pursueachieving that object.
11 There is another form of psychosiscalled

12 schizophreniawhich is more common than psychotic depression,
13 and the hallmark in the differentiationof psychotic depression

14 from schizophreniaas a psychosisis that it is characterizedby

14 a thought disorderor by delusions.

16 Now, Mr. Ybarra presentsevidenceof both,

17. which is why I stated in here that in my opinion he is psychotic.
18 I am not certainwhether it's a psychotic depressionor a

19 schizophreniaof the paranoid type, becausehe has paranoid
20 delusions.

21 The depressivedelusionshave to do with

22 suicide and not being able to live, paranoiddelusionshave to do

23 with perceiving that the environment is dangerous.
24 And his delusionsabout the jailers and

25 about you, and about his defenseattorney, are all what we would

26 call paranoiddelusions. And they are not commonly encountered

27 in psychotic depression.
28 So he presentsa diagnosticdilemma, and it's
29 another reasonto have a more extensiveand seriousevaluation

30 done, such as could be provided at any in-patientpsychiatric
31 facility, like Lake's Crossing.
32
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delusions?

•

A.

•

On the basis of responsesobtained from

3 the individual. And that dependsupon the skill and the experiencb
4 and the ability of the examiner to establisha relationshipwith
5 the individual, within which thoy will feel free to describe
6 their delusions.
7 It's an unusual deceptivepracticebecause

8 most people are embarrassedor ashamedabout having delusions.
9 Delusionsare generally speakinglaughedat, as Mr. Ybarra

10 indicated that the studentsat school and the teachersand his
11 wife and friends all laugh at him when he talks about his delusion/s
12 to them.

13 So it's an uncommon form of deception.
14 Hallucinationsare used deceptivelymuch more commonly than

15 delusionsare.
16 0 And what is a hallucination, Doctor,
17 and where does it fit in?

tion is generally seen in one of the various forms of psychosis,
and that is where a personhas a sensoryexperienceof something

coming through a sensorymodality from outsideof themselves;

that ,is they will hear somethingthat a not psychotic personwill
not hear, they'll see something that you or I would not see,

they will smell somethingor tastesomething, or experiencea

touching sensationon their skin that you and I would experience.
And when that occurs, and there'san absence

18

19

20

21

22

23

24

25

26

A. Well, as I describedearlier, hallucina-

27 of any physical evidencefor the sensoryperception,we describe
28 that as an hallucination. It's different from a delusion, in
29 that the delusion is a belief that is incorrect; whereasthe
30 hallucination is a sensoryexperience,or a sensoryperception
31 which is incorrect.
32 In that sensean hallucination is a sensory
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form of a delusion,and the two of them most commonly occur in

2 psychosis.
3 0 ell, now, your reports, Doctor, seem

4 to say that the defendanthas all of thesethings; is that
5 possible?
6

7

A. Yes.

1low many peoplehave you seen that have

e had the delusions,psychotic depression,paranoid schizophrenia
9 with hallucinations?

10 A. No, I did not say he had both of those

11 things. I said he could have either of those things, becausehe

12 has symptoms that are characteristic.
13 0 Excusc me, Doctor, I said your reports
14 said that he had those things. I'm not referring now to your

1s testimony on the stand, I'm referring to your reports.
16 A All right, the only report that mentions

17 both of those is this last report, and it statesthat in my

18 opinion Mr. Ybarra has a psychosis,either schizophreniaparanoid
19 type or depressive,both with active suicidal ideation.
20 And on the basisof that examination I could

21 not differentiatebetween those two. But they are both severe

22 mental illnessesand both of them indicate a need for treatment.

23

24 of July 31, 19802

25

Q

A.

Doctor, do you have a copy of your letter

July 31, 1980? I'm not aware that I

26 wrote-- Oh, oh, I don't have a copy of that here. 'That is a

27 letter that I wrote to Judge loyt. Thank you for reminding me.

28 0 No, it's addressedto Mr. Norman Y.

29 Herring, Nevada State Public Defender, Capitol Comples, Carson

30 City, Nevada.

31 A Yes, Mr. Herring sent to me copies of the

32 letters, and I read them and talked to Mr. Herring, and indicated
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my concern that Mr. Ybarra was getting worse. Becausethe letters

2 were much more delusional than my initial examinationhad

3 indicated, and I at that time phoned Judge Hoyt, much to Judge
4 Hoyt's dismay or displeasure,and ended up writing the lotter back

5 to Mr. Herring.
6 THE COURT: And for the benefit of the
7 record so that we're clear on that and the record is complete,
8 we didn't engage in any conversationsthat were in any way improper
9 The doctor--I recognizedthat each side has a right in this

10 case, and urged the doctor to go through the counsel properly,
11 and he realized that and there was no exchangeof information or
12 anything like that.
13 I want the record to clearly reflect that,
14 and you're free to ask the doctor about what we may have consulted
15 about at that time. But so that each side is--we are protected
16 in this thing, recognizing that you each have a side.

If I could, I would appreciateit.
MR. JOHNSTON: Your Honor, is a copy of that

17

18

19

of that letter.
THE WITNESS: I'm sorry, I don't have a copy

20 letter in the Court file? And if not, could we get--
21

22

THE COURT: The letter to Mr. Herring?
MR. JOHNSTON: Yes, sir. If not, could we

23 get copies for everyone?
24 THE COURT: I'm sure it is. If the copies
25 have beenprovided, I'm sure we have it.
26

27

I'm sure Mr. McGuire has it,
MR. MCGUIRE: Yes, your Honor, we filed that

28 with the Court as Exhibit B to our motion for psychiatric
29 evaluation filed September9th.
30 THE COURT: All right. So that'salready in.
31 That was a part of the record when the Court granted the motion

32 for this hearing, and examinations. Would that have beenAugust
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4th?

•

MR. McGUIRE:

·•

I believe it's marked received
3 August 4th, 1980, Nevada Public Defender.

4 THE COURT: All right. Dated--andalso

5 August 7th, all right, that's available. Exhibit B.

6 Did you want to show that to the doctor, is
7 that what you have in mind?

MR. JOHNSTON: Pleas0, your Honor.

THE WITNESS: Yes, I've read the letter.
8

9

10 0 (By Mr. Johnston) Okay. Now, Doctor,

11 as I read the letter you statedthe problems are basically as

12 follows:

13 Seriousparanoiddelusions, auditory and

14 visual hallucinations,vivid schizoid fantasies,semantic

15 complaints, indicates that he will kill himself, may have

16 developeda full-blown paranoid schizophrenia.
17 Now, are all those things possibleat one

18 time?

19

20

21

22

A.

0

Oh, yes.
"Yes" or "No"?

Yes.

And do we have all of those things in

23 this particular defendantat this time?

24 A. A11 of those--myopinion, my listing of

25 those problemswas on the basisof the letterswhich Mr. Herring
26 sent to me which were copies apparentlyof letters that Mr. Ybarrd

27 had written to the various people I have indicatedbefore.

28 The only thing that I did not find on my

29 examinationof Mr. Ybarra on appropriate--onOctober 2nd--

30

31 in just a minute.

32
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A.

Excuseme, Doctor, we'll get into that

Okay.
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Going back, now this letter was based

2 on some letters that you received from the Public Defender's
3 Office?
4

5

6

7

A.

0

A.

?

That's correct. Copies of letters.
1low many letters are we talking about?

I don't know.

Would your notes indicate and have

9

8 copies of those letters?
THE COURT: Mr. Johnston, this might be a

10 good time to--it's 12:30, we've been going for about an hour,

11 we're going to have anotherdoctor arriving at one o'clock who

12 might be interestedin what's being said as well, Dr. O'Gorman,

13 and this would be a good time T think to give us at least half
14 an hour for a lunch break.
15 So let's take a half hour for lunch and be

16 in recess.
17 (Thereupon the hearing was recessedfor

18 lunch to one o'clock p.m. of the same

19 day.)
20

21

22

23

24

25

26

27

28

29

30

31

32
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AFTER RECESS

2

3

4

('The hearing resumedat one o'clock pm.,
pursuantto recessfor lunch.)

'THE COURT: Let the record reflect the

5 continuationof our hearing on a motion in the caseof Stateof

6 Nevada, Plaintiff, versusRobert Y. Ybarra, Jr. We interrupted
7 the proceedingsto take a lunch break, and Dr. Chappel was on the

8 stand.
9 If you could return to the stand, Doctor.

10 You will remain under oath, and we'll continuewith the District
11 Attorney was asking some questionson cross-examination.

12 The record should also reflect that
13 Dr. O'Gorman is presentin the courtroom, having arrived at the

14 break.

17 CROSS-EXAMINATION--CONTINUED

16 BY MR. JOH!IISTON:

17. 0 Doctor, I believe prior to the brief
18 recesswe were talking about your letter of July 3lst of this
19 year, 1980, addressedto Mr. Herring I believe you have a copy

20 of that letter now?

21 A I have a copy of that letter, and of the

22 letter·thatMr. Herring had sentme, which Mr. Ybarra had sent
23 to Marty Wiener.

a Now, I believe the letter to Mr. Herring
25 is marked Exhibit B in the file attachedto the motion by the

26 defense,and that the letter by the defendantto Marty, as it's
27 addresscd,is labeled Exhibit D, and also attachedto that motion,

28 your Honor.

29 Now in the letter of July 31 which you wrote,

30 Doctor, you indicated some problems that Mister--or the defendant

31 has. Apparently the basisof that was the letter which is
32 marked Exhibit D?
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•
A.

0

That's correct.
Could you pleaseexplainhow the letter

3 in Exhibit D establishesthe problems in Fhibit B?

4 A. Yes. I received a requestfrom

5 Mr. Herring's office to review this letter, and to expressan

6 opinion on it. I did review the letter and as I had indicated

7 was in telephoneconversationwith--it had been my impression I

8 was to call the judge, which is clearly incorrect.
9 He redirectedme to Mr.Herring, and Mr. Herrihg

10 requesteda letter. I subsequentlywrote that letter basedupon

11 the letter that Mr. Ybarra wrote to Mr, Marty Wiener, and the five

12 problems indicated in my letter came from that letter of

13 Mr. Ybarra's.
14 0 Okay. Now, could you explain for us

15 what items in the letter demonstratethe five items that you have

16 identified as problems in your Exhibit B?

17 A, Yes. It would be easiestfor me to go

18 through the letter as it was written and indicatewhich of the

19 problems those are. Those represent. Rather than taking the

20 problems and having to pull them out of the letter, if that would

21 be all right.
22

23

2

A.

That's fine, Doctor.

He startshis letter, "They all hate me

24 and wantme dead. They talk about me and laugh at me."

25 'That is a--what I would call a paranoid

26 delusion. In my experiencejailers--well, it's not even clear
27 who the "they" is, but I presume that in the jail setting it
28 refers to his jailers, and that is not characteristicof most

29 jailers.
30 "They tell each other what to say, are taking
31 bets as to how long it will take the jury to convict me."

32 Again I think that fits into the definition of
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20

•
a paranoiddelusion.

"Satan says if I don't kill myself he will
3 start killing my family and my loved ones."

4 This representsan auditory hallucination.
s He clearly has representedone of the voices which speak to him

6 as satan, and it also begins to get into the depressiveclement

7 of his illness, where he had perceivedhis family under some

8 threat,
9 "The voices tell me don't eat becausethe

10 people here are poisoning me," Again that is a paranoiddelusion,
11 as is the "They want me to suffer as long as possible."
12 "The voice says all the pain I have is from

13 the poison," and that's a combinationof an auditory hallucination
14 with a paranoiddelusion.
15: "They startscreechinginside my head and it's
16 giving me a headache,and I want to bang my head against the wall

17 and screamuntil they stop."
18 That fits in with the somatic complaints,
19 problem number four, where he is complaining of headaches.

"I forced myself to eat today." That's also
21 a somatic problem which I did not mention in the letter where he's
22 suffering a loss of appetite. That most commonly accompanies
23 either a severedepressionor a paranoiddelusion that food is
24 poisoned.
25 "Now I have the runs." which it refers I

26 presume to diarrhea, and I have indicated that that is one of his
27 somatic problems.
28 "I stay in the cell with the door closed and

29 talk to no one. I always dream, but I am not always asleepwhen

30 I do,"
31 That refers to problems two and three. And

32 it's a little difficult to distinguishwhether in fact he's having
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visual hallucinationsor a vivid schizoid fantasy. Those are

sometimesdifficult to discorn.2

3

4

0

A.

What is the difference?
A vivid schizoid fantasyoccurs usually

5 with a person'seyes closed, but it can occur with their eyes

s open, and it's complex. That is the fantasy takes on a full-
7 blown nature.

8 We come to an exampleof that in this next

9 page that he's leading into, and I'll illustrate that, whereas

10 a visual hallucination is usually a specific to a single percep­

f1 tion, that is the person sces an individual or they see something

12 else that appearsin the rest of their environment, the schizoid

13 fantasy kind of createsan environment in which the person

14 experiencesthemselvesto be.

15 Whorcas the visual hallucination is a single
16 visual perceptionthat occurs within, say, for example, it would

17 occur within this room. A visual hallucinationusually would be

18 of somebodywalking in the door, or of a family member or some-

19 body with some emotional significanceappearingto the individual,
20 or in caseof toxic psychosisseeing rats or mice or pink

21 elephantsappearingin his surroundings.
22 So that there'san overlap betweenthe two.

23 We tend to distinguish them on the basis I've just described.

24 So he says, "I dream I'm not always asleep.
2s When I do I see me in prison and getting attacked,then I seeme

26 in the gas chamberand my screamswake me up. Then Bernie and

27 the Sheriff come in and beat me and say they won't stop until I

28 say I killed her, then they'll leave me alone."

29 End of paranoiddelusion.

30 "Nobody caresabout me and they all want me

31 dead. Satan says the pills theygive me are poison, so I'm

32 sending them to you to have them checked. I spit them out after
-42-
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they leave."

2 I presume this relates to some medication.
3 I know that Dr. Kuhn saw him much earlier, and I'm inferred, this
4 may be the medicationDr. Gerow referred to prescribedfor him

5 earlier, but I don't know that.
6 "Satan tells me to kill myself so they can't
7

8

kill me in the gas chamber." Again a paranoiddelusion.

"Sometimes I'm in a meadowwith all the
9 animals around me and peaceand quiet, I go to them becausethey

10 are my only friends and will protect me from everyone. We eat
11 nuts and berries and have fun and there are no people around

12 when there are the bearsand cats chase them away. They under-
13 stand that before I had--thatbefore I had to shoot some of

14 their friends, the deer for food. But they show me other kinds

15 of food to eat. The animals are my only friends, but the only
16 time I'm safe and they can protectme is when I'm with them.

17 So I go to them all the time. with them I'm safe. Satan tells
18 me not to tell anyone becausehe will make them not believe me.

19 And he don't want them to know that they are trying to poison
20 me. I can't tell Mr. McGuire becausehe will tell them. I know

21

22

23

24

25

26

27

28

29

30

31

32

what they are doing. Satan says McGuire is secretlyworking

with thesepeople."
Now, he's gone out of his schizoid fantasy,

which he had never mentioned to me, and I am not aware that he

had mentioned to anyoneprior to this letter, and that's a

recreationout of his own mind that is totally unrelatedto his

current environment.

Therefore, I would not call that a visual

hallucination. Although all of those things could be visual
hallucinations.

It's like a waking and greeting, which is
anothercharacteristic. It would be my opinion that he uses
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2

3

4

5

6

7

8

9

10

11

this schizoid fantasy to--for the same purposeor in the same

way that he used to use drugs; that is to get away from people
and stressesand pressureand his environment.

Then he goes into the paranoid delusion that
specifically tor the first time to my knowledge involves his
defensecounsel.

"Satannow says T can maybe trust you, but no

one else." And that may account for the fact that Mr. Ybarra

wrote this letter to a distantattorney rather than to his near

attorney, Mr. McGuire.

"I can't talk to ReverendHall becausehe is

12 working with God. I pray and talk to God but he don't answer me.

13 Satan says that'sbecauseGod don't want me no more. I hate

14 satan,but I'm afraid of him. I see people around me all the timed,

15 and they are waiting for me to kill myself and join them."

16 Now, this last statement,others are paranoid

17 delusion, this last statementrefers to apparentlysome visual

ts hallucinations,but there'sno specific referenceas to who the

19 people are.

20 "I want to be free and with my family and my

21 animal friends, but if I kill myself now satanwill leave my

22 family.alone. I don't want any of them to die. I will die first,
23 but not in the gas chamber."

24 And this relates to his being suicidal.
25 Problem number five.

26 "People here ask me why I don't eat, and I

27 say I'm not hungry becauseI don't want them to know that I know

28 they are poisoning me."

29 And this suggeststhat his failure to eat is
30 due more to the paranoiddelusion than to his depression.
31 "I don't care what any of thesepeoplehere

32 do to me, I will not say I killed that girl becauseI never did
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2

anything to her. I asked satan if I did, and he saysno. He is

making thesepeople believe I did, becauseI bcen with God too

3 long. As soon as I do what ho wants, all this will stop, and

"T'm going to use it, so you or no one can

Now, this is tho basis for my indication of

problem five that he will kill himself and has alreadyacquired
an instrument that could be used for that purpose.

4

5

6

7

8

9

that'swhat I want is for all this to stop.
the razor blade and I am going to use it."

I found a piece of

11

1g stop me. Steve told me to tie a knot in the rope and hang on,

but I'm tired of hanging on, and I don't have anymorestrength."

12

13

14

15

Again this is depressive,but not psychoticalll
depressed. This is the kind of depressionyou were referring to

that most people in prison experience.
"I'm not going to hang on just so these

18 peoplecan put me in a gas chamber. If I have to die for some-

18

20

thing I never did, it will be my way I die. I won't let them

poison me and I won't eat or drink anything thesepeople give me.

19 All I drink is water and cocoa I make myself. So now at least
I won't have to suffer, and no one will kill me now. My family

21 won't have to suffer becauseof me anymore. If they keep believinb

24

31

22 in God,,thenI will never seethem. Where I'm going all I

23 believe is the only way I will be free is to kill myself. I will

only be safe when I'm with my animal friends. I won't be free

25 and"--and there'sa word erasedagain now.

26 "All of this is like enteringa storm, The

27 rain and wind and thunder and lightening are all different. The

2g rain is being accusedof something it never did. The lightening

2g shows you jail, prison, the gas chamber, the thunder is when

3o it's all over. The wind is freedom, prison and death."
T don'tattribute any real psychiatric

32 meaning to that. It's the kind of symbolic comment that a person
-45-
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would make trying to illustrate or make a point.

2 "Each one hearing one kind of scareon the

3 other until it's over, and what you once were is gone, washed

4 away in the fury that is tho end, whatever is left. Robert

5 Ybarra."

6 That's the whole letter, and those specific
7 things I referred to formed the basis for my summarizationof the

five problem areas.

9 0 Thank you. In that letter looking at
10 the somatic complaintshe talks about headachesand diarrhea.
11 Earlier you talked about the situation of not eating and of

12 hemorrhoids. You describedthe natureof the bowol movement.

Is this consistentwith that problem?13

14 A. Well, although I talked about it earlier,
1s it occurred later. It was on October--onmy examination in

16 October that he specifically mentioned the hemorrhoids. But he

17 relateshere to not eating, and I would guess that that consti-
18 pation has been a long-standingproblem for him, and a personwho

19 is chronically constipatedwill often then develophemorrhoids.

20 0 Did you examine, Doctor, to see if he

21 really had that problem?

22 A. No, I did not. I was asked to examine

23 him psychiatrically, and I presumethat medical examinations

24 would be carriedout by physicianswho were available to the jail.
25 Q Did you receiveany medical evidence

26 confirming what he told you?

27 A. T have not seen those reports. One

28 rcason I mention it in my reports is the hope that it will be

29 checkedout.
30

31

Q

A.

Do you know if there are any reports?
I havebeen informed by Mr. McGuire that

32 Dr. Wilkens has been asked to see Mr. Ybarra, and I would presume
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if he did that he would have made some medical reportsof

2 Mr. Ybarra'scondition.
3

4

5

A,

0

But you've never seen them?

I have not seen them, no.

Over on page 2 of Exhibit D where he

6 talks about the animals, now that's a vivid schizoid fantasy.
7 Now, if I'm sitting in this courtroom today and it's unpleasant

8 and I would ratherbe on the beach somewhere, is that a vivid

9 schizoid fantasy?
10

11 daydream.

12

13

A.

Q

A.

Ordinarily we would refer to that as a

What's the difference, Doctor?

The difference is in the intensity and

14 the purpose for which it serves. In tho ordinarydaydreama

15 person is very easily called back to the circumstancesin the

16 situation that they're in.

17 It does serve the purposeof escape,but it
18 rarely interferes--atleast rarely interferes in any seriousway

19 with a person'sability to function.

20 In a vivid schizoid fantasythe persongives

21 the impressionof being, oh, out of it, or spacedout are some

22 of the·lay terms that are used. Where they are difficult to

23 communicatewith, they appearto be someplaceelse in their minds

24 and may even at times appear to be asleep.
25 Especially if they close their eyes in order

26 to experiencethe fantasymore vividly.
27 0 On the basisof this letter you are

28 willing to say he is having vivid schizoid fantasies. What in

29 this letter tells you that he'sgot that intensity, that he's not

30 coming back to reality? You know, where do you read these

31 things in here?

32 Did you talk to any jailers about how he's
-47-
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acting when he's having these fantasies?

2

3

4 the fantasies?
5

A,

0

A.

No, I did not.
Do you know whether he's really having

I am presumingon the basis of his

6 description in here to Mr. Wiener that in fact those are occurrin

7

8 daydreams,Doctor?

9

0

A.

How do you know that they're not

By the description that he has in here

10 starting with sometimesI'm in a meadow, and it really shades

11 into the paranoid delusion thatI know they're trying to poison

12 me.

13 Now, separatingit from the paranoid

14 delusionbecauseit's a separatefactor in your analysis---

15

16

17 fantasies.
18

A.

g

Uh-huh.

--let's just talk about vivid schizoid

All right. we would stop at, and he

19 don't want them to know. So it takes up approximately--alittle
2o over half of that page.

21 0 What distinguishesthat from any beach

22 fantasyas I sit here right now?

23 A. The thing that distinguishesit is the--
24 the detail with which he describesit, and the purposewhich

25 it serves for him as he statesboth before and after, that this

26 is a place--hedoesn'ttalk about it as a dream in my head that
27 I can get into, he talks about it as a place I can go to. And

28 then describesthe animals and what they do, and how they eat.
29 And in fact describessome change in behavior].

30 In the ordinary daydreamwe dream about things that we have done

31 in the pastor that we would like to do.

32 I don't know of any reasonfor Mr. Ybarra to
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stop hunting. He has hunted in the past. But he statesin this

2 particular fantasy that the bearsand the deer arehis friends,
3 and that they forgive him for having hunted them before, and now

4 he--they show him things to eat and he's no longer hunting.
5 So he demonstratesa major change in a

6 customarybehavior, that I would--and T would expect if this were

7 a daydreamthat he would be getting back to placeshe had known

s before and engagedin activities that he engagedin before. This

9 shows a major differonco.
10 0 Doctor, how do you know that he's not

11 referring to a place that he's been before?

12

13

A

g

I don't.
Well, you just said he would be referring

14 to a place he had been before if it weren't this schizoid fantasy.
15 How do you know that this isn't a place he's beenbefore?

16 A. The generalnatureof the description.
17 He says sometimesI am in a meadow with the animals all around

18 me. He doesn'tspecify the meadow out in the Ruby Mountains, or

19 up in Montana, or wherever it may be.

20 0 Is there anything else that demonstrates

21 the vivid schizoid fantasies,Doctor?

22 A. No, that is the--that is the one referende
23 upon which I basedthat problem number three.
24 Q Okay. Earlier on direct examination

27

25 by Mr. McGuire talking about the history that was given to you

26 at the first interview you commentedthat the defendanthas

demonstratedand talks about a strong attachmentto the out-of-
28 doors?

.I

29

30

A

g

That's correct.
Why wouldn't he be daydreamingabout the

31 out-of-doorswhen he's locked up in jail?
32 A. I would anticipate that he would.
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the letter by the defendant, he commentedabout not being able
to trust anyone; you made the comment in evaluating that portion
of the letter that he'scommunicatingwith a distant attorney.

Now, are you talking in terms of relationship
or space--

2

3

4

5

6

7

•
0

A.

•
On the bottom of page2 of Exhibit D,

Geographicspace. Mr. Wiener is an

8 attorney I am familiar with, and he works in CarsonCity
9 Mr. McGuire works in Ely, and to my knowledgeMr. McGuire has

10 been in Ely this entire time.
11 It was news to me when I received this letter
12 that Mr. Wiener was involved in the caseat all.
13 0 Okay. In evaluating that portion you

14 said that demonstratesthe paranoiddelusion again, and you seem

15 to attach some significance to the fact the letter went to a

16 distant attorney?
17

18

A.

0

Correct.
What do you know about the relationship

19 betweenthe defendantand Mr. Marty Wiener?

20 A. Nothing. Other than this--containedor
21 inferred from this letter.
22 0 what do you know about the feelings of
23 the defendanttoward Mr. Wiener?

24 A. The one specific referencehe makes is
25 that satannow says I can maybe trust you, but no one else, And

26 that would indicate to me some feelings of trust towards

27 Mr. Wiener, which are different from his suspicionsand mistrust
28 of Mr. McGuire.

29

30

0

A

Do you attachany significanceto that?

Oh, yes. I think that would signifi-
31 cantly impair his ability to cooperatewith defense,or with

32 counsel in preparationof his defense. If the only personhe'll
-50-
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talk to lives in CarsonCity, and he will not relate to the

2 defenseattorneywho is here in Ely and accessibleto him.

3 0 Doctor, do you ever get the feeling that

4 Mr. Ybarra is selective in terms of who he will talk to?

5 A. Oh, yes. That was clear in--as I learned]

6 later in the last examination that I conductedwhere apparently
7 he refused to talk with Dr. Gerow, and did talk at some length to

8 me.

9 0 At least for 45 minutes, and then he

10 stopped. What is the significanceof that, Doctor?

11 A. I think that illustrates the problem in

12 communication that occurs once an individual is part of

13 Mr. Ybarra's paranoiddelusions. He indicated to me in the first
14 examination--no,in the secondexamination, that he saw--and let
15 me refer specifically to my report of October the 20th.

16 He made some referenceto the fact that the

17 other doctor--
18

19 to?

20

0

A.

Excuseme, Doctor. Where are we referrirky

My report of October the 20th, page 2,

21 the secondparagraph,mental status,at line five.
22 a October the 20th report. Fxcuseme just
23 a minute, your Honor.

24 That's the 1979 report?
25

26

27

28

29

A

Q.

A.

0

A.

1980.

October 1980?

Correct.
Do I have a copy of that?
You were referring to it earlier this

30 morning.
31

32

0

A.

October of '80?

October 20, 1980.
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MR. JOHNSTON: Court's indulgencefor a

2 moment. Okay, I have it.
3 0 (By Mr. Johnston) Proceed, Doctor.

4 Where are we looking now?

5 A. Page 2, under mental status, second

6 paragraph, line five. He precedesthis with comments that his
7 attorney is working with the District Attorney who is satan's
8 son, his attorney is satan'sbrother, nobody tells me the truth,
9 they always lie to me.

10 Referencewas also made to the fact that
11 the other doctor who had tried to examine him was also related
12 to the devil. I did not know at that time that he had refused to

13 speak to Dr. Gerow, but I learned later when I did make contact

him on two occasions.
with Dr. Gerow that in fact Mr. Ybarra had refused to speak to

Now, you seem to be saying, if I understand

you correctly, that people whom he'll talk to at one time may

--52-

On this particular day, and then apparently

he was sent back to see Dr. Gerow approximatelytwo weeks later
and refused to talk to him on both occasions.

That's an example of the power of a paranoid

delusion; and that if Mr. Ybarra believes that a person is
related to satan,or trying to poison him or whatever, the

delusionmay be that he would refuse to communicatewith him and

in my opinion that would specifically impair his ability to

cooperatewith counsel in the preparationof a defense,which

would the make it impossible for him to have anadequatedefense

in a trial, and is the major basis for the finding of incompetency

as opposedto the finding of severementalillness which requires
treatment.

That's fine. That's the ultimate0

question, Doctor.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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become part of this paranoiddelusion, and then he will stop
2 talking to tham 'and that's an indication of a paranoiddelusion;
3 is that true?

4

5

6

A.

0

A.

That's possible.
Okay, is that--
That would need to be confirmed by some

7 finding from him afterwards. I'm sure Dr. Gerow has no idoa why

8 he refused to talk to him.

9 When I told Dr. Gerow about his delusions,
10 Dr. Gerow's comment was, wcell--

THE CORT: Sustained.

MR. MCGUIRE:11

12 hearsay.
13

14 0

Objection, objection. That's

(By Mr. Johnston) Okay. Doctor, would

15 this same thing apply to his relationshipwith all people?
16 A. Probably. It appearedto apply to me.

17 When I raised the issueof treatmentwith him he said, "I don't
18 trust you anymore, and I'm not going to talk to you,"
19 0 Okay. What do you know about his
20 relationshipwith other people, Doctor, for example, what do you

21 know about his relationshipwith the jailers who see him on a

22 daily basis? Do you know whether he talks to them or communicates

23 with them?

24

25 something--
26

A.

Q

No, I don't, I think that would be

Would that be significant in your
27 evaluation to know that?
28

29 state.
30

A

0

Not in my evaluationof his mental

You're talking about paranoiddelusions;
31 would it be somethingyou would want to know about? Doctor,
32 what do you know about his relationshipwith various cellmates,
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that he's been housedwith over the past l2 months?"

2

3

A.

0

Nothing.
Do you know anything about the communica-

4 tion betweenhim and his cell matesover the last 12 months?

5

6

A.

0

No, I do not.
Would that be significant in determining

; whether paranoiddelusionsexist or not?

8

g relationship--
10

A.

0

It would dependupon whether his

Doctor, "Yes" or "No"? Is it something

11 you would want to know about if you were defining whether or not

12 he had paranoiddelusions?

13

14

15

A.

a

A.

It would certainly be useful--
"Yes" or "No," please?
Some things can't be answeredspecifically

16 "Yes" or "No", Mr. Johnston.

17

18

19

0

A.

0

All right. You've stated-­
And it'g conditional--
Excuseme, you've stated,you've stated

20 that it's significant that he does not want to talk to his

21 attorneyanymore, that he will not talk to some psychiatrists
22 any more, that as they move along and they become part of the

23 paranoiddelusionhe will not communicatewith them; now, wouldn't]

24 it be important to know whether that same thing'is happeningin

25 other phasesof his contactwith humans?

26 A That would contribute certainly. In

27 terms of preparationof a defenseand addressinga specific issue

28 of competence--
29

30

Q.

A.

No, not preparationof defense.
'That's what I'm asked to do is assess

31 his competenceto stand trial.
32 0 That's not a defense,Doctor. Don't you
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understandthat legally this is not a defense, it'snot a defense.

2 There is no defenseof lack of competencyto go to trial.
3 If he's incompetentfor trial, he is merely

4 housed somewhereand treated.
5

6

A.

0

Correct.

Okay. That's not a defense. He's not

7 found not guilty becausehe's not fit for trial.
8 Now, in evaluating--
9 A. But if he's going to be defended, that

10 defensenoods to be prepared. In my understandingof the

11 preparationof defensethat requirescommunicationwith the

12 defenseattorney.
13

14

15

16

0

A.

0

A.

Is paranoiddelusionpart of the defense
I have no idea.

Okay.

On the basis of my examinationsand

17 understandingof Mr. Ybarra, paranoiddelusionshave nothing to

18 do with the alleged crime, becauseas far as I could tell they

19 were not present. They're something that has developedsince he

2o was in jail.
21 0 A11 right. Which you allege have

22 developedsince he was in jail, okay?

23

24

25

26

A.

0

A.

0

Those are my findings, yes.
Accurate?

Yes.

Now, in evaluatingparanoiddelusions
27 a significant factor scems to be his communicationwith other

28 people. You're saying that's the delusion; right?
29

30

A.

G

That can be an evidenceof a delusion.
He perceivedcertainpeople to be after

31 him, he stops communicatingwith them, okay. Isn't it important
32 to know other people he's communicatingwith?
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For example, Doctor, if he's talking to a

2 cell mate about the facts of the crime, wouldn't you like to know

3 that? Wouldn't that be significant to paranoiddelusion?

4

5

6

0

A.

Not necessarily.
why not?

Becausethe specific question that I'm

7 asked is to ascertainwhether he is competentto stand trial.
8 The criteria used in the Stateof Nevada are whether a person
9 understandsthe old McNaughton rule, does he understandthe nature

10 of the crime and the chargeagainsthim, the differencebetween

11 right and wrong, and is he able to cooperatewith counsel in
12 preparationof a defenseagainstthe offensecharged? And it's
13 with specific referenceto that latter, that his ability to

14 communicatewith counsel is critical and it's irrelevant probably-+
15 although it would be interesting to know--whetherhe talks to

16 his cell mates or whether he talks to jailers or other people or

17 friends who come and visit.
18 0 Okay. Doctor, grantedall that is true;
19 but in order to get to the point where the Court can make a

20 factual finding of whether or not he can assistcounsel you've
21 been called upon for an evaluation.
22 As part of that evaluationyou're stating
23 that the defendantsuffers from paranoiddelusions?
24

25

A

0

correct.
A11 right. And one of the major bases

26 of the delusions is he stops talking to people when he perceives
27 them to be part of the delusion?
28

29

A

0

Specifically stops talking to counsel.

Okay. He has stopped talking to this
30 particular counsel, okay? You're not even aware of what his
31 relationshipis with other counsel, or with other people that he's
32 peen associatingwith. If you look and you took his letters,
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Doctor, what would you determinehis relationshipor his feeling

2 to be toward the police, and the Sheriff's deputieswho house

3 him? Just basedon the letters?
4 A. Based on the letters, he would be very
5 suspiciousof them and believes that they are trying to harm him.

6 0 Would you be surprised to find out that
7 he talks openly and freely with some officers, but not others?
8

9

A.

Q

No.

why not, if he suspectsthem all, one of
10 the jailers who is there daily feeding him the food that he says
11 is poisoned, why wouldn't that be significant in your evaluation
12 of paranoiddelusion?
13 A. I can give you an examplewith relation-
14 ship to working with counsel. He apparentlywas sufficiently
15 trusting of Mr. Wiener to talk with him, and refused to talk with
16 Mr. McGuire.

17 Mr. Perkins has since come into that caseand

18 I've talked with Mr. Perkins. He still is willing to talk with
19 Mr.. Perkins, but is becoming increasinglysuspiciousof him, as
20 I would infer from the letters that he has written to Mr. Perkins.
21 He began talking with me and then refused.
22 He apparentlytalked with Dr. Gerow initially, and then later on

23 refused.
24 And it would be my impressionthat initially
25 he may talk with anybody, and then dependingupon either his
26 feelings about that personor his thinking which is what a delusioh
27 is about, that he may refuse to talk with them.

28 So I would expect that there would be some

29 people he would talk to and some he would not.
30 0 How do we know when we have a true
31 delusion, and he's not just selectivelysaying I'm not going to
32 talk to you? I don't like the way you look; I'm disappointedthat
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I have to communicatewith you at all? Your lifestyle by your

2 dress and your manner of speechis not consistentwith mine, and

3

4

I don't like you. Zap.

A. The distinction and the differentiation
5 would be basedon exactly what you have said. We make our

inferenceson the basis about what a person'smental state is on

tho basis of the communicationboth verbally and nonverbally that

8 they make to us.

9 If a personsaid, if Mr. Ybarra, for example,

10 had said what you have just said, I would not infer that that's
11 aparanoiddelusion.

12 Q. All right. Mr. Ybarra is not an

13 uneducatedman. Did you ask him those things? Did you ask him

14 if he's offended by the dress,the education, the languageof

15 some people he communicateswith?

16

17 You crecp.

18

THE DEFENDANT: I'm tired of your bullshit.

(By Mr. Johnston) If he's not com-

19 fortable with your attitude of sitting back, not wearing a tie,
20 rather than Mr. Gerow's style of dresswhich commonly includes

21 wearing a coat and tie, did you pursue those things with him?

22

23 creep.
24

THE DEFENDANT: Quit looking at me, you

THE WITNESS: Those issueswould only come up

2s if--as a detail if there were a lot of time. Ordinarily a

26 delusion is presentedin the courseof the inquiry about the

27 presentingproblem or about some aspectsof the person'shistory
28 and their experience.
29 And in most psychiatricevaluationsit's
30 volunteeredby the individual.
31 Mr. Ybarra talked about his belief that

32 peoplewere poisoning him. I did not pursue it in the detail tha
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you're suggesting,in part becauseof the time constraintsand in
2 part becauseI would not find that terribly helpful in contributinb
3 to my understandingof his delusions.
4 0 Is it possible then that there is an

5 error in your analysis, and that he does not suffer from paranoid
6 delusionsas you have described?
7 A. Well, of course. I'd be very, very
8 surprised if that were the case, but given the limitations of my

9 examinationsit's always possible.

THE COURT: Additional questions,Mr. Johnston[

MR. JOHNSTON: Yes, your Honor.

10

11

12

13

0

Q

That's fine.

(By Mr. Johnston) Regarding the

14 hallucinations,Doctor, there are referencesthat he frequently
: hears the voice of satan?
16

17

18

19

20

21

22

A.

g

A.

0

A.

0

A.

That's correct.
Does he really hear a voice?

I don't know.

Did you ask him?

Oh, of course. That's his experience.

Ah, and what was his answer?

His answer is that voices talk to him.

23 And one of those voices is satan.
24 In my first examinationof him he made some

25 specific references,as I recall, as he has on other occasions
26 of the things that the voices say.
27 Yes, on my first report of December the 18th,
28 1979, having examined him on December the7th, on page 3, third
29 paragraphon mental status. After his arrestsatanbegan
30 whispering in his ear.
31 He had never heard satanbefore. The voices,
32 as I had indicated, by his prior history were friendly ones who
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told about good things, but now his other voices téll him little

2 or nothing. That is the friendly voices.

3 Satanapparentlykeeps telling him to kill
4 himself and asking him if he wants to dice. Mr. Ybarra's response

5 has been yes and no.

6 When he passedout following the second

7 suicide attempthe believeshe went to hell and satanasked him

8 again.
9 And there have been in every one of my

10 examinationsof him and in the letters that he has written he

11 makes referenceto specific things that he says he tolls him.

12 Now, I'd infer from that that he is actually
13 hcaring the voices which he attributes to satan. But wo have no

14 way of knowing whether in fact that voice actually occurs.

15 In our perceptionsit doesn't, that'swhy

16 we call it hallucinations.
17

18 hears it?
19

20

21

22

¢

A.

0

A.

0

Okay. Now, you're telling me that he

Yes.

Okay.

As far as I can tell he does.

As a trained psychiatrist, Doctor, are

23 there some techniquesor some questioningproceduresyou can use

24 to determinethe validity of someone'sclaim of hearing voices?

25 A. The major test of the validity of

26 hearing voices is basedon the context within which a person
27 talks about thesevoices.

28 Probably the most famous caseof incorrect
29 hearing of voices was conductedby a man namedRosenman,who

30 sent several normal people to I think ten or twelve state
31 hospitals,and had them say they heard a voice saying one word.

32 And that was all, that was the only symptom they had.
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All of those individuals were admitted, and

2 that illustratesone of the weaknesses,if we assumeon the basis
3 of one claim that a personactually is hallucinating.
4 And that's the reason for my tentativeness
5 when I talked with you after the first examinationwith Mr. Ybarra
6 but since I have talked with you and since that first examination

7 there is a great consistencyin the letterswhich he writes, in
the commentswhich are reported to me by Mr. Perkins and by

9 Mr. McGuire, and in my examinationof him and his spontaneous
10 comments to me,

,, 0 Okay. Doctor, when you say there'sa

12 great consistency,what are you referring to, the fact that he

13 hears tho same voice every time, or it says the same thing? Or

14 he reports it in the same manner? What do you mean when you say
1, greatconsistency?
16 A. The consistencyis in the reporting of
17 the voices. I would be skeptical if the voice said exactly the

18 same thing everytime, and there is no differenceat all,
19 But the way it's reported is that Mr. Ybarra

20 talks about thesevoices and writes about thesevoices, and the
21 voice of satan, in a variety of ways. As though it's part of his
22 experience.
23 The inference I would make from all of these
24 piecesof evidenceis that this fits into a fabric of his
25 experience;whereasif--and that takes a lot more practiceand a

26 lot more skill at deceptionthan simply picking an isolatedvoice
27 that says a specific thing and keeps repeating it again and again
28 and again.
29 With Mr. Ybarra it fits into a lot of
30 different contexts, it has referenceto his food, has referenceto
31 his defenseattorney,has referenceto his family, has reference
32 to the jailers and their intent towards him.
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It may even be that he hallucinatedthe

2 descriptionhe gave to me of the jailers telling him how he could

3 kill himself by electrocutinghimself, sticking his wet hair in

4 the socket.

5 That's a bizarre kind of description. I

6 would be surprisedif any jailers had ever said that to somebody.

7 0 You also, Doctor, made referenceto

8 visual hallucinations.
9 A. There'sonly one piece of evidence that

10 I am aware of that specifiesvisual hallucination, outsideof the

1; vivid schizoid fantasy, and that is in this letter that he wrote

12 to Marty.

13

14 record.

15

0

A.

That's Exhibit D, I believe, for the

That's Exhibit D, correct. I've
18 forgotten now where it was.

17 It was the people standing around and telling
18 him that he was going to die. And he made referenceto people
1g that it soundedas though he was seeing somebodyother than the
20 jailers.
21 Maybe you can help me locate that.
22

23 on page D-2.

24

MR. MCGUIRE: I believe it's the fourth line

THE WITNESS: Ah, I--yes, correct--I see

25 peoplearound me all the time and they are waiting for me to kill
26 myself and join them.

27 Now, if he were referring to the jailers,
28 he would not say and join them. I've never experiencedor heard
29 that Mr. Ybarra wanted to join the jailers.
30 So I would infer from that that this is
31 something--he'sseeing somebodyother than the jailers. And if
32 by dying he will join them, then I would infer that theseare
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people who may not be alive.

•

2

3

C.

A.

(By Mr. Johnston) Now, okay--
But that's the only referenceI could

4 find to a visual hallucination.
5 0 Al1, right. Let's talk about those
6 people. Ho secspeople standing around who are apparentlywaiting
7 for him to die.
8 Did you ever explore that with him?

9

10

A.

Q

All I had at the time was this letter.
Later on at your next meeting with him

11 did you explore it? You've interviewed him since then.

12 A. That's correct. I did not have this
13 letter with me at the time, and I had not recalled that specific
14 content, so I did not raise it. A visual hallucination is--or
15 the presenceor absenceof it is not necessaryin the formation

16 of my diagnosisor my opinion about his mental state.
17 a Talking about the people standingaround,

18 do you happento know his roligious background?

19 A, I do not remembera specific religion.
20 It's my impression, and this is a vague one, that he is not

21 religious.
22 And I would call him--the adjectivethat
23 occurs to me is primitive in his views. It's my impression that
24 Mr. Ybarra comes out of a different culture than the mainstream

25 culture of our country, and that his religious views will probably

26 be different from those of most of us.
27

28 mean by that?
29

0

A

when you say he's primitive, what do you

Well, the reference-hisliking the

30 country and wanting to live on the land, and wanting to get
31 enoughmoney to buy a place--asI recall he and his wife wanted

32 to buy a place in Alaska and just get away from civilization and
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1 from people, That's primitive, wanting to live away from

2 civilization.
3 The schizoid fantasy is a primitive fantasy,
4 in that there are no people. If people happen to intrude into
5 that fantasy, the bearsand cats chase them away.

6 And the bears and cats talk to him. That also

7 is primitive, of the communicationwith animals. Although I do

8 not recall him ever stating that he actually heard them.

9 Although I know of this one comment on page 2, within the fantasy.
10 But all of those would indicate to me a

11 primitive quality about Mr. Ybarra. His pasthistory suggests
12

13

14

15

16

17

18

19

20

that he did very poorly in school, that he did not get along well

with the teachers,that he droppedout of school at an oarly
opportunity, that he was unable to adapt to life in the armed

forces, and that he usesdrugs primarily when he's around people
and discontinuestheir use altogetherwhen he's out in a rural
and primitive environment,

Those are the piecesof information that

would lead me to conclude that the adjective "primitive" may

apply to him better than otherswhen you're asking about his
21 religion. I don't specifically know what his religion is.
22 0 The reason I was curious about pursuing
23 that is that seeingthesepeople around and presumingthat he's
24 going to be with them in a spirit world or somethingafter this
25 life. Several fakes believe that; I was curious if you had

26 pursuedthat with him and what the significanceof that might be.
27 It might be something that is common to his
28 experienceand, therefore, not such a serious thing to consider
29 being with other people in a post-deathsituation.
30 A. That's absolutelycorroct. And in those
31 contextsvisual hallucinationsthat we could consider to be

32 pathologicaland abnormal in our culture are not viewed that way.
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• •
And there are some religions where this experienceis a shared

2 experiencewith everybodyand is consideredto be normal.
3 That's absolutelycorrect.
4 0 And if that were common to his experience
5 and training, would this be such an unusual statementthen?

6 A. No. If that wore part of his earlier
7 experience,and I don't have any evidencefor or againstthat--
8

9

0

A.

Okay.

--then I would say that thatparticular
10 statementwould not have any relevanceto his mental state.
11 g Would it be significant to know whether

12 he is religious? I guesswe establishedthat.
13 If he cornmunicates with religious type
14 peopleor groups while he's in jail, would you be interestedin
15 knowing things like that?
16 A. I don't know that, and there was not

17 time to pursue it. My inferencewould be that Mr. Ybarra is
18 not religious in the sensethat you are describing it.
19 My experiencehas been that people with a

20 strong religious affiliation do not becomepsychoticallydepressed
21 in jail and they use their religious affiliation and their
22 churchcontactsas a sourceof social support that help them in
23 preparing their defense,and if possiblegetting out of the
24 situation that they are in.
25 I have never heard Mr. Ybarra mention that
26 any church membershad visited him or that he has called a pastor
27 or-- In fact the only referenceI am awareof is in the letter
28 he refers to having been in contactwith God before,which again
29 would suggestthat primitive naturalistickind of religious view.

30 But that he's now been cut off from God and

31 satanhas taken over in the communication.

32 0 Doctor, doesn'the also mention a
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•
Reverend Ilall in the letter?

•

2 A. Yes, he does, and I do not know who .

3 ReverendHall is and what that refers to. It's at the bottom of

4 D-l of his letter to Marty.

5

6

a

A.

Did you ever pursue that with him?

No. And again as I indicated, I did not

7 have this letter with me and there was a time lapseof something

8 like three months betweenmy review of this letter and my reply
9 to Mr. Herring, and then the requestto examineMr. Ybarra again.

10 In fact I was quite surprisedto be requested
1 to examine Mr. Ybarra, becauseI had assumedthat he would be

12 in treatment.

13 0 Doctor, referring back to the letter
i4 which is Exhibit D, the last page, he talks--hewrites that he

-15 won't eat or drink anything thesepeople give me, all I drink is
16 water and cocoa I make myself.

18

A.

Q.

Correct.
What was the significanceyou attached

1g to that phraseor that sentence?

20 A. ell, that'spart of the paranoid
21 delusion. In a personwho is experiencingthe paranoiddelusion

22 that people are trying to poison them, will frequently not eat..
23 anything that anybody else prepares. And they will only trust
24 and eat things that they make themselves.

25 So he said all I drink is water and cocoa I

26 make myself. He made some referenceeither after that or before
27 that he forces himself to eat in spite of the belief that the food]

28 is poisoned.
29 And this is often found in severemental

30 illness, that some part of the personrecognizesthat they have

31 to go on doing somethings even though the voices tell them not to],

32 or their belief systemmakes that a dangerousthing to do.
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So they force themselvesto cat, and to

2 dressand to talk to people in a way that would look on the

3 surface to be normal.

4

s he just stop eating?
6

7 that--
8

9

10

11

12 his weight loss.
13

Q

•

0

A.

0

A.

0

Doctor, you say ho's suicidal; why won't

It's my impressionthat he has, and that

Based on what?

That he has stoppedeating.
Based on what, Doctor?

Based on his statementsand basedupon

Okay, Doctor. His statements. He says

14 he's not eating; do you know whetherhe's been eating or not?

15

16

A.

0

No, I don't know that.
Have you checkedwith the jailers

17 regardinghis food, sustenance,and drink and beverageeach day?

18

19

A.

Q.

No, I have not.
Do you know whether or not they keep

20 a record of that kind of thing?
21

22

23

A.

0

A.

I would hope they do.

Would you be interestedin seeing that?

It would be of interest to me, but I

24 don't think it would have a bearing on my assessmentof his

25 mental state. I would leave that to the examining physicianwho

26 is dealing with his physical problems.

27 0 It's not significant that he might eat

28 when he sayshe's not going to eat?

29 A. Well, he makes the statement--it'slike

30 talking to other people--hemakes the statementin here that he

31 forces himself to eat sometimes,and in the absenceof any

32 other information somebodywatching him I don't think could tell
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whether he was experiencinga paranoiddelusion, and whether he

2 in sone instancesrefused food becauseof tho delusionsand in

3 other instancesate in spite of them, or whether he heard some

4 voices saying he should eat. The opposite.
5 0 Okay, Doctor, one of the proofs of not

6 cating you cite is weight loss. what is his weight loss?

7 A. I don't know what his weight loss is.
8 0 Are you a medical doctor?

9 A. Yes.

10 0 Havc you ever weighed him?

11 A. Never.

12 c Why not?

13 A That was not part of my task in examining

14 him.

15

1 his weight loss is?

17

18

a

A.

Q

Have you ever seena report as to what

I have not.
So you really don't know, you just say

19 that his weight loss obviously shows he hasn'tbeeneating?
20 A. I questionedMr. McGuire about this.
21 Mr. McGuire said that he also had been concernedabout that, and

22 that he.hadasked Dr. Wilkins to examineMr. Ybarra, that
23 Dr. Wilkins indicated that--
24

25

Q

A.

Objection, it's hearsay.
Well, you're asking me how I--what I've

26 checkedup. And I was concernedand askedMr. McGuire.

27 Mr. McGuire assuredme that medical care was

28 being provided for Mr. Ybarra.

29 O Excuseme, let me ask you this: Has

30 anyone ever told you what the weight of him was when he was brought

31 in?

32 He told ma that he ordinarily was 180
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pounds.

•

0

•

All right. Did he tcell you that was his
3 weight on September29th or whenever he was arrested?
4

5

A.

Q.

I can't remember.

Would you be surprised to know that he

6 gave his weight as 160 pounds on the day he was arrested?
7

8 no.

9 0

'That's not the information that r have,

Which goes to show that the information

10 that he gives you and the only information you operateon is what

11 he gives you, isn't that true, Doctor?

12

13

A.

0

In assessingmental state that'scorrect.

Okay, Doctor, you mentioned that he's
14 had some prior contactwith psychiatrists,mental treatment,
15 perhapssome medication, perhapseven hospitalization. Do you

16 recall that?

17 In my examinationof Mr. Ybarra on the

18 first occasionwas the only time that he mentioned treatment

19 prior to his arrest, and indicated that when he was in public
20 school-andas I recall, gradeseven--hesaw a psychiatristwho

21 told him that he would be a kid for the rest of his life.
22 I would infer from that that the psychiatrist
23 probablysaw him as mentally retarded. He was advised to continued

24 sceing a psychiatrist, but his parentssaid they could not afford

25 one, and I would infer from that that the psychiatristalso
26 perceivedsome evidenceof mental illness, which may or may not

27 have beeninvolved with some retardation.
28 He told me that his parentscouldn'tafford it,
29 and that he did not go on and receiveany treatment.

30 The only other knowledge I have of any

31 treatmentoccurredafter his arrest. And Dr. Kuhn and Dr. Gerow,

32 I gather, have both been involved in--and provided some kind of
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arrest, but prior to your examine, and before arrest, did you

make any effort to obtain copiesof any institutional recordsor

information regarding prior treatmentor verification of any of

the incidents that he describes,such as the one with the railroad
tie that hit him in the head or something like that?

2

3

4

5

6

7

8

•
treatmentfor him,

0

A.

•

Regardingother treatmentboth after

I did not do that. I presumedthat
9 Mr. McGuire, Mr. Perkinsor Mr. Wiener would send for and obtain

10 any prior medical reports that were available.
11 I have not seenany of those reports.
12

13 effect?
14

15

0

A.

0

Did you receiveany reports to that

I havenot received any, no.

None at all? Would that be significant
16 in evaluating this man's mental condition, his prior mental

17 history?
18 A. Well, only to the extent that the

19 presenceof mental illness prior to an offense would diminish
20 the probability of deceptionand the generationof the mental

21 illness in an attempt to either use it as a defenseor to get
22 out of the trial.
23 0 Soundssignificant then. In your report
24 dated December l8, 1979, Doctor, at page 4 you statethat
25 Mr. Ybarra, regarding him, there is some evidencethat he may have]

26 a mild brain syndromeand/ormild form of schizophreniacombined

27 with recurrentalcohol and drug use.
28 How doesone establishwhether there is a

29 mild brain syndrome? And what is a mild brain syndrome?
30 A A brain syndromeis a loss of function
31 of some parts of the brain, or generalpartsof the brain. It's
32 characterizedby disorientation; that is a personmay not know
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where they are, or what time it is, or what the dateis,or who

2 the people are tbat they're talking to, or who they are.
3 Dependingon the severity of the disorientatiqn.
4 It also is accompaniedby loss of memory, both recentand

5 remote memory loss.
6 Most brain syndrome--themost common brain
7 syndrome is that of acute intoxication, and that'sa transient
8 brain syndrome that is usually of no major significance, in most

9 individuals.
10 The evidencefor the possibility of a brain

11 syndromewith Mr. Ybarra had to do with his difficulty in

12 performing as a young person, with his difficulty in memory, and

13 the vaguenesswith which he recalledmany things. It's not

14 possiblein the kind of brief evaluation that I did to really
15 clearly sort out whether in fact he's mentally retarded,or

16 whetherhe has evidenceof a brain syndrome.

17 Ile mentioned, for example,that he had had

18 severalblackouts in responseto taking alcohol and other drugs.
19 That would allow most psychiatriststo infer
20 that he had had a toxic brain syndromeon severaloccasionsin

21 the past. And that's the reasonthat I raise thoseissues.
22 The mild form of schizophreniareferredto
23 his commentsand descriptionsof the voices, and to his having
24 seena psychiatristat gradeseven; but I have no reports
25 available to me.

26 I've seenno reports either from a psychiatribt
27 or from any hospitalsor clinics that he was in, if he ever was

28 in any, or from his teachers,or other people.
29 That's why I raised thoseas possibilities,
30 and as apparentlymild, becauseit's mild forms of mental

31 illness rarelyget a personinto treatment. Peopleare able to

32 function.
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We have many, many peoplein our population
2 that function anywhere from poorly to moderatelywell in spite of
3 an ongoing mental illness.
4 THE COURT: Mr. Johnston,we've gone about an

5 hour. That's time for the court reporter to take a little break,
6 so let's have about a ten-minuterecess,
7 ('Ihereupona brief recesswas taken,
8 after which the following proceedings
9

10

were had:)
THE COURT: The record will reflect this is

11 a continuationof the hearing in the matter of Stateof Nevada,
12 Plaintiff, versusRobert Ybarra, Cr., a continuationof cross-
13 examination,

MR. JOHNSTON: Thank you, your Honor.14

15 0 (By Mr. Johnston) Doctor,I would like
16 to go back to suicide, if we could.
17

18

A,

0

Sure.

One of the factors was that the

22

19 defendantindicateshe will kill himself, and you have already
20 alluded to a couple of experiencesthat he's related to you, and
21 you've seen some physical evidence in fact of some attempts.

How much do you know about suicide? Is that
23 a field you have studiedand had some special training in, Doctor?
24 A. That's a field that all psychiatrists
25 are trained in. That's one of the really critical areasfor
26 psychiatry.
27 I have attendedsome postgraduatetraining
28 since my residencyon suicides, and we also teachour medical
29 studentsand I have participatedin some of that teaching.
30 0 Does every personwho statesthey're
31 going to kill themselves,are they suicidal?
32 A, No. They have what we call suicidal
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ideation. If a person talks about wanting to die or wanting to

2 kill themselves,or thinking about killing themselves,we call
a that suicidal ideation.

4 An awful lot of people that I run into in the

5 courts have that.. IE goes along with that depressivereaction we

All of thosego into the assessmentof

lethality, then there are also some generalwhat we call demo-

graphic and demologic things that have to do with men being more

likely than women to actually make a seriousattempt; with people
who are older being more likely to make an attempt; with people
who have certain mental illnessesbeing more likely to commit

suicide.
All of those factors which have to be taken

into considerationin any assessmentof the lethality of suicidal

s were talking about earlier, it's very common with incarceration.
Now, does every personwho does some kind

of damage to his body under the pretense--andI guess I'm talking
about hypotheticalhere, I don't have anything else to work on-­
but docs everybodywho says, you know, I've got a reasonto kill
myself and does something like slashestheir wrists with a razor

blade, or takes a large dose of pills, are those people suicidal?
A. Those people are generallmore suicidal

than the ones who simply talk about it. So when that occurs we

describea suicidal attempt.
But in any caseof suicide or potential

suicide we have to make an assessmentof lethality. And lethality
has to do with the intensity of the person'sthinking about

suicide, the kinds of planning that is done--thatare done for

making a suicide attempt, the natureof the methodchosenfor

committing suicide, and thencetheactual behaviorof the person
andthe.,natureof their past behavior,especiallyas it refersto
suicideattempts.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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ideas.

•

0

•

Okay. In the defendant'scase how did
3 you assessthe lethality regarding the plans?

most suicidal individuals that I have encountered. He has

4

5

A. In my opinion Mr. Ybarra is one of the

8

talked about suicide and deathconstantly, both in my two

; examinationsof him and in the writings that I have seen. It is
almost always present.

9 Secondly, ho talks about suicide as a form

11

1 of happiness. The only time he is happy is when he is trying to
kill himself, as to tho lethality.

12

13

14

15

16

17

18

19

20

Thirdly, it fits into a delusional system
where he has the delusion that in some way his family is endangerdd,
and T could only speculateon the basis for that.

There's some indication that it has to do

with his shame, and that it would be a benefit to his family for
him to be dad.

His family would be happier for him to be
dead than in the penitentiary.

Then he has--thefirst time I examined him

2¡ he talked about having made two suicide attempts. There was no

22

23

24

25

26

27

28

29

30

31

physical evidenceof injury, and I couldn't tell from his
description just how serious thoseattemptswere,

So T recommendedthat he be treatedand that
it seemed to me that he appeareddeterminedto kill himself.

When I saw the letter to Marty that opinion
was strengthened,becausehe makes referenceagain to dying, and

being better off dead, and being instructedby the voice of
satan to kill himself.

Ihen when I saw him again in October, this is
amplified by his descriptionof at least three separatemethods

32 chosenby which to attempt to kill himself., He tried to hang
-74-
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himself, which is a lethal method often chosenby men.

2 He tried to cut his veins so he would bleed

3 to death,and it mentioned the razorblade he had acquireda

4 piece, and he showed me some of the scarson his arms.

5 So he made what I would presumewas a serious

s attempton himself. 'There was the physical evidencefor it.
7 And he mentionedalso trying to electrocute
s himself, possibly in delusionalcontext.

9 So at least three separatemethods chosen.

10 At least two of them chosenby many people who are successfulin

11 killing themselves. And it's on the basisof that accumulation

12 of evidencethat I view him as being very suicidal, and in fact
13 was the reasonwhy I did the very unusual thing for me of writing
14 up commitmentpaperswhen I saw him at WashoeMedical Center.

15 0 One of the reasonsyou mentioned for

16 suicide was to avoid shame, more benefit to his family, than the

17 penitentiary. Did you explore with him his feelings about if he

1 went to the penitentiary?
19 A No. I don't think so. And I didn't
20 explore with him his feelings about his family either,
21 Those--thosewould be interestingthings to

22 get into. I did not have time to do it.
23 As I said, I have to make inferenceson the

24 basisof comments that he made,

25 Doctor, in the Stateof Nevadafor
26 evaluating the compentencyof a person to stand trial what are

27 the considerationsthat you used?

28 A They're the ones that I specified for

29 you earlier. Would you like me to repeatthem?

30

31 A

Please
Yes. We generallyare requestedby the

32 Court, although the questionsvary from judge to judge, themost
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comuon questionsI get asked are does the individual understand--

2 have the mental capacity to understandthe nature of the

3 chargesagainsthim?

4 Do they have sufficient mental capacity to

5 understandthe differencebetweenright and wrong? And did they--
do they understandthat in the contextof the crime with which

they are charged?
And thirdly, do they have sufficient mental

capacity to cooperatewith defensein preparation--orwith
counsel in preparationof a defenseagainst the offensecharged;
and a frequent phraseologyis or to show causewhy sentence
should not be passod.

Those are the three standardcriteria that
I'm asked to comment on.

6

7

8

9

10

11

12

13

14

15 O what about the first one? Would you

16 apply it to this defendant?

17 A, In my opinion on both occasionsthat I

18 examined him Mr. Ybarra showed understandingof the natureof the

1g chargeagainsthim--chargesagainsthim,

20

21

0

A.

Okay. How did he do .that?
On the first examinationin Decemberof

22 1979 he stated they said I killed the girl and I never. And he

23 then went on to statethat he was chargedwith murder, and he

24 understoodwhat murder was and the natureof that charge.
25 T did not explore with him at that time the

26 different chargesthat occurred. Ile indicated sufficient
27 understanding,and he gave a sufficiently detailedaccountof his

28 behavior the night before and the morning of the event around

29 the deathof thegirl that he--I concluded that he had sufficient

30 mental capacity to understandthe natureof the charges,
31 On the second time that I saw him when he was

32 even more mentally disturbed than previouslyhe statedat the
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beginning, I am chargedwith murder, rape and kidnap. Ad it

g would be my inference from that that during the intervening time

a betweenmy first examinationand the secondone that he had had

4 a good educationfrom his counsel about the natureof the
s charges,and specificity of the charges.
6

7

8

9

0

0

He didn't have any trouble understanding?
Not that I could tell.
Okay What about the second factor?
The secondfactor has to do with his

to understandingof the differencebetweenright and wrong. He

11 indicated to me on his--on the first evaluation some horror at
12 the death of the girl and the kind of things he was chargedwith,
13 and indicated I believe on that examination that his parents
14 believed that he did not-- Oh, yes, he talked about his father
1s on page 2,

16 He said my father is the best friend I've got
17 in the whole world, he knows I didn't do this.
18 And there are several inferencespossible
19 from that, but one that would fit whether he had committed the
20 crimeor whether he had not was that this was an unacceptable
21 kind of behavior in the family context. And he indicated that
22 it's wrong to kill peopleor to harm other individuals.
23

24

0

A,

Okay.

His belief, his growing belief over

25 time is that he is the one who is being harmed, But he does

26 indicate a capability of comprehendingthe differencebetween

27 right and wrong.

28

29 Doctor?

30 A,

Okay, What about the third factor,

The third factor is the critical one.

31 When I first saw him on December the 18thhis accountof the

32 events that occurredappearedto me to be sufficiently clear, and
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to do with the voluntary versus the involuntary natureof it.
If a person is voluntarily unwilling--or

voluntarily refusing to cooperatewith counsel, I indicate in my

reportsthat in my opinion this person is unwilling to

cooperate,and that does not make for incompetence.

devoid of any evidenceof mental illness that it was my impression4
that he could cooperatewith counsel in preparinga defense.

IIowever, he was psychoticallydepressedat
the time and determined to die, and I indicated in my findings
that I thought bis depressionwas so severeas to limit hi.s

ability to cooperatewith counsel. And I also indicated that-­
the trial ought to be forthcoming in the near future, and his

attorney--andagain I view this as a practicalmatter--if an

attorney indicates that a client is able to cooperatewith him,

even though I have some doubts about the person'sability, I

usually will give the benefit to the attorney.
And so I stated that in this instance, that

I had reason to believe that his depressionimpaired his ability
to cooperatewith counsel,but that if counsel indicated that
he could participate,that he could go to trial. I still felt
he neededtreatmentfor his depression,and again let me emphasizd

that his mental illness as far as I can tell is unrelated,other
than maybe sequentially,with the crime he is alleged to have

committed.

There is-he has never made the case, and T

don't know of any evidenceindicating that at the time this
crime is alleged to have occurred that he was in any way mentally
ill. It has occurred subsequentlyin the jail.

Okay. Doctor, how do you establishthat
he'sunable, as opposed to unwilling, to cooperatewith his
counsel?

2

3

4

5

6

7

8

9

10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

•

A.

•

The differentiationbetweenthat has
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If, on the other hand, a person is involuntarily
2 unable to cooperatewith counsel, and it's my opinion that that

3 applies to Mr. Ybarra especially in the second examination, and

4 I think in midyear as indicatedby the letter to Marty--although
5 it may have been that he could cooperatewith Marty if ho had

6 been available--thathe had--hisdelusionshave grown or become

7 sufficiently severeas to substantiallyimpair, and from all that

8 I can tell that's involuntary in Mr. Ybarra--hisability to

9 cooperatewith counsel.

10 a If Marty Wiener were back in the case

11 on the defenseside, what would you expect the relationship
12 between the defendantand Mr. Wiener to be?

13 A. Unpredictablo. And that'sbasedon my

14 experiencewith Mr. Ybarra.

15 Mr. Ybarra was quite cooperative,although

16 very depressed,unspontaneousin my first examinationof him,

17 but gave me what soundedlike a detailedaccountnot only of the

18 events around the arrestand the crime, but in his--abouthis

19 past history. And one reason for inferring that is that he

20 stateda lot of things that would be incriminating or damaging

21 to him in most people'seyes.
22 And a personwho is being deceptivewill

23 rarely do that, unless they want to, to be injured or damaged,

24 and that's a possibility in Mr. Ybarra'scase, of course.

25 On the second interview with him he was less

26 cooperative,more unfriendly, but he still would talk to me

27 until I began talking to him about treatment. And at that point

28 he switched very rapidly, and I would anticipatethat with any

29 defensecounsel when theygot into some areasthat were sensitive

30 to Mr. Ybarra, and I can't predict what thosewould be at this

31 point, that he might then refuse to cooperate.
32 Apparently that has happenedwith Mr. McGuire
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already.

•

0

•

Earlier when Mr. McGuire asked you if
3 the defendantcould be malingering in this caso, primarily based

4 on the secondexaminationof him, you said you really didn't
5 think that was possible, and the crucial factor you cited was the

6 damaging evidencethat he gave, talking about drugs and other
7 shameful things. I don't understandthat.
8

9 what I said.
A. Neither do I. I don't think that was

10 The damagehad referenceto the damagehe had

11 already done to himself, the evidence for damage. There's

12 always a possibility that I could be wrong in an assessment,and

13 T acceptthat.
14 And I always in my practicehave to operate
ts and make decisionsabout patientsand patientcare on the basis
16 of insufficient data. However, in my practice, and I believe in

17 the practiceof most psychiatriststhat I know and who are
18 trained the way I am, that faced with a situation that develops
19 asconsistentlyas the three experiencesI have had with regard
20 to Mr. Ybarra, with the evidenceof increasing illness, with the

21 evidenceof continuing suicidal attempts,with the evidenceof

22 physical changesto his detriment, not only the damagehe had
i

23 done to himself but the damagehe reportedabout his health that
24 he was concernedwith, that I have no question---ona practical
25 point of view, if I encounteredMr. Ybarra outsideof this
26 setting I would commit him to treatmentin his interestsand in

27 the interestsof the community, and that's the reasonthat I
28 signed that commitment form on him.

29 That's an unusual practiceand we do that only

30 when there is considerableevidencethat convincesus that the

31 personought to be treated,or at leasthave a more extensive

32 evaluation than is possibleunder the circumstancesin which I
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had to evaluatehim on those two times personally, and on the one

2 time his letter.
3 0 Regardingpotential malingerers, is it
4 possible to detectany of that through any kind of psychological

s testing?
6 A. There are some psychological tests, but

7 most testscan like the evaluationscan be faked. One experience,

e one testing episodeis more likely to be faked than several.

9 Brief examinationsare more likely to be

10 successfullyfaked than extensive24-hour observationsby skilled

11 individuals.

12 Some of the testsare built-in--for example,

13 the M.M.P.I. has what they call the lie scale in it, and people

1a who are trying to be deceptivesometimesit happenswith people

15 who are psychotic, answer questionsthat reasonablehonest

16 people always answer one way and they answer it the other way.

17 So a personcan come out as very high on the

18 lie scale. It means either they were trying to be deceptiveor

19 they are very psychotic.
20 That's the best known test that I am aware of

21 that has an internal componentthat has to do with deception.
22

23 case?
Q Did you administer that test in this

24

25

26 administered?

27

A.

0

A.

No, I did not.
Would you recommendthat it be

I'm not sure that the M.M.P.T would

28 be terribly helpful with Mr. Ybarra. I would like to see

29 psychologicalevaluationon him.

30 That's another reason I'd like to see him go

31 to Lake's Crossing. They have some goodpsychologiststhere and

32 they do good evaluations.
-81-



I think that the possibility of organicity
mental retardationis the major basis for examination. I would

anticipate that an M.M.P.I. on Mr. Ybarra would indicate severe

disturbance.

M.M.P.I., as you know, is a multiple
statementtest. It has in excessof 500 statements.

It is one of the few statisticallydeveloped

testsand has been validated against fairly large populationsof

disturbedpeople.
It will pick out illnesses, it's not very

good to be used with healthy people, becausesometimesif you

testedall of us in this room the M.M.P.I. reportswould probably

indicate that severalof us had mental disturbance.
It brings out some false positives

unfortunately, but it often will confirm severemental illness
and we use it primarily for that purpose.

MR. JOHNSTON: No further questions,your

Honor.

THE COURT: Redirect?

MR. MCGUIRE: Thank you, your Honor.

REDIRECT EXAMINATION

2

3

4

5

6

7

B

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

•

BY MR. ,McGUIRE:

0

•

Doctor Chappel, is it common for

24 someonecommitting suicide to simply ppick up a gun or a knife or

25 a bottle of pills and kill themselveson the first attemptwith-

2s out any precedingattemptor suicidal discussion?

27 A. No. That's an uncommon event, and when

2g it occurs we presumethat the person is schizophrenic.

29 Almost--the only suicides that occur without

30 any warning, without any discussionof it, are in people who are

31 schizophrenic. And they are the ones who all psychiatristsare

32 uneasyabout, becausewe could be called any time about our
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schizophrenicpatients, and they have out of the blue killed
themselves.

and makes suicide attemptsover a period of time, as in this case,

from approximatelyDecemberof 1979, can we at this point reach

the conclusion that the person is not seriousand that there is
not a real threat of suicide?

outsideof the criminal justice systemboth suicidal ideation and

suicide attemptsare taken seriously.
And in fact the data indicates that if an

attempt has beenmade, the person's--theprobability of the

personsuccessfullykilling themselvesis substantiallyhigher
than it is for the populationat large.

In most instancessuicide is consideredas

a cry for help. In fact there'sa book, a well-known book in
the field that is entitled that, "The Cry For 1lolp," and it's
about suicide.

It comes out of Los Angeles and the

Suicidology Institute down there, and there are warnings.

People are--especiallyto people who the

individual would have reason to believe cared about them. And

the personwill usually let those individuals know that they are

thinking of killing themselvesand it's only when there'sno

responseto those, or there'sno change in the situation that
the individual then will go on, make some plans, and carry out

the plan to do some--well, to terminate their lives.
If a personexhibits suicidal ideation

oh, no. No, in psychiatricpractice

Is Mr. Ybarra'sbehavior and his

A

0

0

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2

3

4

5

6

7

8

9

10

12

11

29 statementsto date consistentwith someonewho is currently

30 actively and seriously suicidal?

31

32

A.

0

Yes.

Taking the letter, Exhibit D, to Marty,
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that Mr. Ybarra may have made about his weight, and his talking
to some people and not to others, is this consistentwith the

diagnosisyou have made of him?

that has been discussedin this case, and eliminating the ontire
material from which you find a vivid schizoid fantasy, would

your opinion still be the same hat Mr. Ybarra does not have

sufficient presentabilityto consult with his counselwith a

reasonabledegreeof factual understanding?

specific statementsand specific things are often unreliableand

they'll change from one person to another.
We don't always understandthe reasonfor that],

but wheneverwe encounteran absoluteconsistencythat sometimes

will raise the questionof deception.

confirmation of his mental illness, or indicator of it. I don't
know that it's even strong enough to confirm it, but that had--
I don't believe that had any connectionat all with my opinion
that he is not competentto stand trial.

That bore primarily upon his delusionsabout

you and his--and the trial setting and his counsel. Plus his
intensewish to die, and that that was the outcome he fervently
sought.

Oh, yes. That was just an interesting

The possibly inconsistentstatements

Oh, yes. Yeah, there is a specific---

And if Mr. Ybarra were to take an

A.

A.

0

0

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

26 M.M.P.I. and to score high on the so-called life scale, would

27 that potentially be consistentwith your diagnosisof him being

28 psychotic depressive?

29 A. well, it's consistentwith psychosis.

30 It, of course, also raises the questionof deception.
31 But if a person is severelymentally ill and

32 scoreshigh on the lie scale, that usually indicates that it's
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a psychosis.

whether it was a psychosisor deception?
2

3

Q And how would you distinguish between

one that we usually view as confirming it.
And do you feel that you have adequate

A.

0

I personallycouldn't do that on the
basis of the M.M.P.I., it's not a test I'm expert in. I'd rely
on the clinical psychologistwho did the testing.

Usually the report indicates the two options,
and if that fits--whicheverone fits the clinical picture is the

4

5

6

7

8

9

10

my clinical practice.
MR. MCGUIRE: I have no other questions,

information available to you from your examinationsof Robert,
and from the material that'sbeenmade available to you, to

support the clinical diagnosisyou've made in this case?

11

12

13

14

15

16

A More information than I usually have in

17 your Honor.

18

19

20

21 step down.

THE COURT; RecrOSs, Mr. Johnston?

MR. JOINS'TON: No questions,your Honor.

THE COURT; Thank you, Dr. Chappel, you can

22

23

24

THE WITNESS: Thank you, your Honor.

(Witness excused.)
THE COURT: We do have anotherwitness,

25 Dr. O'Gorman, that'sbeenwaiting.
26 Dr. O'Gorman, can you come forward?

27 (The witness was thereuponduly sworn

28 by the clerk.)
29 Thereupon--

30 WILLIAM D. O'GORMAN,

31 was called as a witness by the defendant,and having been first
32 duly sworn, was examinedand testified as follows:
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2 BY MR. MCGUIRE:

3

4

0

A.

•
DIRECT EXAMINATION

Would you pleasestateyour name?

Dr. William D. O'Gorman, 830 East

5 SaharaBoulevard, Las Vegas, Nevada.

6

7

8 psychiatry.
9

10 Stateof Nevada?

11

12

13 states?
14

15

16

17 Utah and Montana.

0

A.

0

A.

0

A.

Q.

A

And what is your occupation?

I'm a physician specializing in neuro-

And are you licensed to practice in the

I am.

Are you licensed to practiceinany other

Yes.

What are those?

I've had licenses in New York, Nebraska,

18 THE COURT: Mr. McGuire, for the benefit of

19 the record, Dr. o'Gorman has qualified in this Court many times

20 over the years so--
21 MR. JOHNSTON: We will so stipulate, your

22 Honor.

23 THE COURT: I think he can stipulatemany

24 times he's qualified as a psychiatric expert in this Court.

MR. MCGUIRE: Fine. I'm glad to hear that.25

26 0 (By Mr. McGuire) Dr. O'Gorman, what is
27 your connectionwith this case?
28 A I was asked to examineMr. Ybarra in the

29 Clark County Jail on the 29th day of October of 1980.

30

31 did you do?

32

boot)R»rte»4M«%
t r tr pr»rr
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0 And in responseto that requestwhat

I examinedMr. Ybarra in the Clark
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County Jail and rendereda report to the Court.

2 0 What did you observewith respectto
3 Mr. Ybarra'smanner, appearanceand attitude?
4 A. Well, he was one of the most difficult
5 patients I've examined in a long time. It was very difficult to

6 get him to answer questions.
7 Ile respondedin a very, very low voice. I

8 frequently had to put my ear next to his fact to even understand

9 him.

10 Unfortunately, the surroundingwas a little
11 bit noisy, but it was generallydifficult to get him to give any

12 direct answers.
13 T did, however, get some information that T

14 renderedto the Court.

0

16 that information?

And how long did it take you to extract

17

18

A.

Q

Two hours.
Would you pleaserelate to us the

I

19 history that you obtained from the defendant?
20 A. Well, in my examination I was able to
21 get some information from him in that he stated that he was

22 chargedwith murder and was accusedof killing a girl.
23 Although he denied this, he deniedhe had

24 anything to do with it. And in the courseof my examinationI
25

26

27

28

29

30

31

32

askedhim some of his physical complaints.
He describedthat he had had a chronic

headache,and at the time that I did examine him he complained

of a headache,and I got him ten grains of aspirin which he

claimed did not relieve it.
I observedthat he had a loss of weight and

he did state that he had a loss of appetite, but wouldn't explain

why.

1tut #err frat€T
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
t

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Hie stated that he was very nervousand he was1-

quote--sometimesdepressed.
In the courseof my evaluationhe was very

vague at times, I couldn't pin him down to exact dates. I have

subsequentlylearned that some of the information he gave me was

far--well, it was not truthful, not that he was directly--his
intent to be untruthful, I couldn't say at the time.

He describedin his past history that he had

had rheumatic fever as a child, that he couldn't recall the

incidences,nor whether or not he was hospitalized.
He did state that the history of his headaches

they beganat age nine and he had subsequentlybeen cxamined by

many doctors and had many hospitalizations,although he couldn't

specifically say dates nor times.
He did at one point give me the name of a

doctor in California. He also reported that he had had extensive

neurological workup, which he stated included the injection of

dye, air studies, and numerouselectroencephalograms.'This

information was not available to me at all.
He did describethat he had difficulty in

school, that he always ran away, that he didn't like school, and

he hadbeen examinedby two--quote--shrinks,who had recommended

that he not only take recommendationthat he be hospitalized,
but he refused to go to a hospital.

In the courseof his descriptionof his life,
he has four brothersand one sister. His parentsare both alive.

He did at one point live in the mountains,

he didn't say where. This was at age five.
He stated that he finally completedhigh

school at night school, he wasn't sure whether he was I8 or 19

when he got a diploma.

During the time he went to night school he
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did have work, did work as a forklift operator. He describedhis

2 occupationalhistory as having worked with his brothers in

3 Oregon for the local fish company, I believe, and his duties there

4 were to get fish out of the holes of vessels,as well as to

5 operatea forklift.
6 Later he was employed and had learneddrilling
7 with the help of his three younger brothers, and was employed

a by a drilling company, which subsequentlybrought him to Nevada,

g and he was working as a driller at tho time of the alleged
10 offense.

11 He wasn't sure how long he had been in jail.
12 He did not supply any detailed information that I have heard in

13 this Court, to me at least.
14 He was, as I said, quite evasiveand very

15 difficult to handle. The overall opinion that I had was that I

16 wasn't sure all of the natureof the difficulties that he had.

17 I didn't have sufficient history nor medical

18 background to determineall the factors involved. I did know

19 that he was very morbidly depressed,as evidencedby his lack

20 of spontaneity,his general evasiveness,the high degreeof

21 nervousness,his compulsivenessin movement, his decreased

22 hypermotor tension, in his lack of respondingto questions.
23 And in view of the fact that he is charged

24 with a seriouscrime, which he knows about, inasmuchas he stated

25 it was murder, that I thought it proper that he have further

26 hospitalizationin order to determinemore accuratelythe general

27 statusof his mental as well as physical and neurological
28 facilities.
29 So in conclusion I recommendedthat he be

30 hospitalizedtor further studies.
31 a Based on your examinationof Mr. Ybarra

32 were you able to form an opinion as to whether or not he had
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sufficient presentabilityto consult with his lawyer with a

reasonabledegreeof factual understanding?

do you feel that your examinationof him provided you with

sufficient information to support that particular conclusion?

spontaneity,his inability to give me facts. He also mentioned

the fact that he didn't trust you, Mr. McGuire, and facetiously
referred to you as McGuire, the liar.

And that it was his opinion that everyone
was out to kill him, that you had been paid to lie about him.

Under those circumstancesagain it's part of the total picture
that I thought he should be hospitalizedfor further observation
and possible treatment.

MR. MCGUIRE:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

•

at that time.

A.

Q

A.

Q.

A.

•

It was my understandingthat he did not

what was that opinion basedon?

On my observationof him, his lack of

Even without that further observation

Yes.

I have no other questions,

20 your Honor.

THE COURT: Mr. Johnston,cross?
MR. JOHNSTON: Thank you, your Honor.

CROSS-EXAMINATION

21

22

23

24

25

BY MR. JOHNSTON:

0. Dr. O'Gorman, were you apprisedof how

26 many different attorneyshave worked with the defendantin this

27 case?

28 A No. He mentioned that he had tried to

2g get anotherattorney, but was refused.

30 Q On page 4 of your report, Doctor, down

31 near the bottom, item number two, you state that the defendant

32 has questionablementality to aid and assisthis counsel in the
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1 defenseof the offensecharged.
2 What does questionablementality mean?

3 A. I wasn't sure as to whether or not he

4 did in fact have some mental retardation. This was a conclusion

5 on my part,becausehe had had difficulty in school ever since

6 hc started in school, stating he didn't like school. He did

7 read and write, however.

8 I didn't have any objective evidence to draw

9 any positive conclusionabout that, becauseI had no school

10 record, and I had no evidenceof any possible intelligence tests
11 that wero given to him.

12 But it was questionablein my mind that he

13 docs have the averageintelligence. This I don't know.

14 a I see. Did you give him a test, an

15 I.Q. 'estor anything that would evaluate that?
16 A No, I didn't. He was so--it was so

17 difficult to get what information I had, that was another reason

18 why I thought it proper that he be hospitalizedfor such tests,
19 and further observation.
20 Q If a defendantis of questionable
21 mentality, if they're a borderlinecase in terms of their mental
22 and I.Q. functions, are they always incompetentand unable to

. '

23 assisttheir counsel?
24

25

A.

0

No, they're not always incompetent.
In your report also on page 4 you state

26 that the patientdid not expressovert hallucinations. What

27 do you mean by that, Doctor?

28 A. Well, by definition a hallucination is
29 a false perceptionwithout any externalstimulus.
30 During the courseof my examinationhe

31 didn't show me any evidenceof hallucinationsin any of the
32 sensoryspheres.

--91-
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2

3

4

5

6

voices?

•

A.

g

a

•
Did he tell you that he had heard

No, he did not.
Did you ask him if he had?

I don't recall. I think I did.
In the next line in that sameparagraph

; you state the conclusioneverybodywants to kill me, in

quotationmarks, is strongly suspectof delusion, What do you

mean by that, Doctor?
8

9

10 A. Well, to define delusion,a delusion

12

11 is a fixed false belief unameanableto believing. That's a

pretty universal statementthathe made, everybodyat that time

13

14

wanted to kill me.

I don't think everybody in town wants to kill
4s him. But my conclusionwas suspecteddelusion, becauseI have

1s no way of finding out whether even someonewants to kill him.

17 And I had no opportunity at that point to investigatethat

18 statement.

19 Again it's another reason for my recommendatiqn

20 of hospitalizinghim.

21 O Doctor, we had a previous doctor

22 testify and hegave us a list of items which he identified with

23 this particular defendant. I wonder if I could ask you if you

24 saw the same things in the defendant.

25 Number one was seriousparanoiddelusions. I

26 think we've alreadymentioned that; but if you would like to

27 commenton that?

28 The possibility of a paranoiddelusion

30

2g does exist in Mr. Ybarra, and I can only statethat it was based

on his statementeverybody in that town wants to kill me. I

31 would have to further investigatethat to determinewhether he

32 truly believes that or not.
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Q Okay. The other doctor said that the

2 defendantis having auditory and visual hallucinations?
3 It's possible. But he certainly didn't
4 tell me anything about that.
5 0 The other doctor said the defendantis

having vivid schizoid fantasies.
7 A. Well, he could--he could have it. But

8 again I don't--I don't have any objective evidencedirectly from

9 him that that's so.

10 I think it's possible, and maybe even

11 probable, becauseof the total picture that he presentsto me

12 of this abjectdepressedoutlook, with the conclusionsthat he

13 draws. 'The conclusionmay be they want to kill me.

14 0 The other doctor stated that the
15 defendantis suicidal. Was that manifestedin your examination?

16 A. I think that he is suicidal, and

17 whether it's directly so or indirectly, I think at one time there
18 was a direct attempt and I brought to his attentionwhen I
19 observedthe scarson his left forearm, he wouldn't enlargeon

20 this at all.
21 He wouldn't enlargeat all on why he didn't
22 eat. The mere fact that he was so depressedI would automatically
23 conclude that the thoughtsabout deathhave enteredhis mind,

24 and I would verify this with the fact that when I mentionedone

25 possibility, that of the deathpenalty, his responsewas I don't
26 care.
27 Q The other doctor suggestedthe presence
28 of a mild brain syndrome. Did your examinationreveal any
29 evidenceof that?

I presumeyou're referring to an organic30

31 brain syndrome?
32

A

0 Yes, I believe that'scorrect.
-93- 8



• •
A. I think that that is a probability, by

2 virtue of the fact that he has consumeda large amount of
3 hallucinogenicdrugs. Ile mentioned to me that he has had not
4 only the barbiturates,but he also had popped acid and PCP. He

5 wouldn't be more specific on each of those hallucinogenicdrugs,
6 except that he did state that on the day of the allegedoffense
7 that he had been drinking beer, smoking pot and taking Valium.

8 If you use chemicalsof this natureover a

9 long period of time, it is bound to produce some neurological
10 signs of organic deficit.
11 a Where it would be an organic brain
12 syndrome, Doctor, can that be medically established?

I think it can be.
14

15 knowledge?

16

0

A.

Q.

Has that been done in this case to your

To my knowledge it hasn'tbeen done.

The other doctor said that the defendant
18 appearedto be psychoticallydepressed,or suffering a psychotic
19 depression. How does that comparewith your term of morbidly
20 depressed?
21

22

A

0

I think it's synonymous.

Doctor, is there a way to distinguish
23 whether or not this defendant'sdepressionis real, or is just
24 something that peopleare assumingbecauseof the way he relates
25 to other people and conductshis life?
26

27 I under.standit?
28

A.

0

I'm not-- Would you restatethat so that

what I'm suggestingis, is it possible
29 that this defendantis a malingerer, that he is really, you know,

30 acting out this depression,that his responseto the circumstance
31 he finds himself in makes him respond to the situation the way

32 he does? Is that possible?
-94-
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3

A It's possible. But I don't think it's
2 probable. 'This has gone on a long time.

Although my evidence is only basedon his
4 testimony, I think that he could not put up a feigned depression
5 since August of '79, I don't think he has that capacity.
6 Now, again, this is another reasonwhy I

7 think it's important that he be hospitalized, so that these
8 questionscan be definitely clarified.
9 0 Doctor, you mentionedAugust. Now, has

10 he only been depressedsince August?
11 A. No, it was my understandinghe was

12 arrestedin August. Although he said about Christmastime.
13 g I sea. Is it possible for the depressed

15

14 defendantto be able to cooperateand help his counsel?

It's a questionof degree. How deeply
16 depressed. If he's suicidally depressed,he wouldn't care, and

17 I don't think he would truly be concerned. And I think he

18 should be undor the presentcircumstances.
19 0 Do you have the facts, and have all the
20 facts been presentedto you to substantiatethat opinion firmly
21 in your mind so that you do say under the laws of the Stateof
22 Nevada·heis insane for purposesof going to trial at this time?

MR. JOHNSTON: No further questions,your

23

24

A. No. Not at this point.

25 Honor.

26

27

28 Honor.

29

THE COURT: Mr. McGuire, cross-examination?

MR. MCGUIRE: Nothing on redirect, your

THE COURT: All right. Thank you very much,

30 Dr, O'Gorman. You may step down.

31

32

(Witness excused.)'
THE COURT: Those are the only witnessesI
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2

3

4

5

6

believe. Are there other witnessesthat you intended to call,
Mr. McGuire?

MR. MCGUIRE: No, there are not, your Honor.

THE COURT: Did you intend to call any,
Mr. Johnston?

MR. JOHNSTON: Well, as the Court knows,

8

7 Dr. Gerow.hasseen the defendanton a couple of occasions. I

can also representto the Court that the M.M.P.I. we have

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

discussedhas been administeredto the defendantby Dr. Gerow.

I would thereforesubmit it would be

appropriateto make arrangementsto have him availableto this
Court at the earliestpossibletime.

MR. MCGUIRE: Your Honor, this is, of course,
the time and place that's beenset for some time for this
hearing, and I think that the matter should be submitted as is.
We've had the testimony of two psychiatrists,the reportsof the
other psychiatrists, including Dr. Gerow's, are available to the
Court and we, of course, have previously stipulated to simply
submitit on the reports and have consequentlyno objection to

thosebeing considered,
Unless a better record is made for continuing

this until.Dr. Gerow is available, I believe that the matter
should be consideredsubmittedat this point.

THE COURT: Mr. Johnston?

MR.'JOHNSTON: Yes, your Honor, just in

26 responsebriefly.
27 What we really come down to is a situation
28 where one doctor gives us a laundry list of things, of items

29 that reads like the DSM-3 of all the potential problemswith this
30 particular defendant,none of which really he can substantiate
31 and say this is the problem.

32 The seconddoctor has a limited interview
--96--



• •
and basedon that can say that there appearsto be some depressiotl,

2 but yet when the final question is put to him in the terms of
3 the languageof the statuteof this State, is he insane for

4 purposesof going forward to trial at this time, his responseis
5 no, there was no redirecton that.
6 I would submit that we have a split at this
7 point. We have a third doctor who has done some examinations,

6

9

10

11

12

13

14

15

16

17

we also apparentlyhave a psychological test that'sbeen conducted

that has been alluded to as something that could be considered,
and I would submit that it's appropriatethat he is made

available.
I would also submit that the fault is

probably not with any one particular party or the Court in this
as to the lack of appearanceof the doctor who was unable to

make it today, and I think that there'sa duty to fully canvass

what information we can obtain in this case.
THE COURT: Well, Mr. McGuire, is there

18 somethingelse you wanted to say?

19 MR. MCGUIRE: Yes, your Honor. Dr. O'Gorman

20 was asked the questionwhether it was his opinion that this--
21 that the defendantdid not have sufficient presentabilityto

22 consult with his lawyer with a reasonabledegreeof factual
23 understanding.
24 That, your Honor, is the testof competency

25 to standtrial under FrenchversusStateas decidedby our

26 SupremeCourt at 95 Nev. 586. He expressedexactly the same

27 opinion on that point as did Dr. Chappel.

28 The undisputedevidencethat'sbeenpresented
29 to the Court today is that Mr. Ybarra is not competentunder

30 French versusState to go to trial, and that's supportedby the

31 reportsmade availableby Dr. Pauley after a personalinterview,
32 and Dr. Kuhn basedon reading the letter Exhibit D to Marty.

+,yr¿43,tL.8Vt42A 10
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2 adequatelymade.

•
I submit that the case has beenmore than

3

4

5

6

7

8

9

10

11

12

13

14

1
16

17

18

THE COURT: The Court believes it being the

testimony of both of the doctors support the fact that at this

time, and maybe for some time, it's taken a long time for this to

get hcre from August, and that's just tho way it's worked out

with the_delaysand the motions and the distancesand the

inability to get examinationsconductedthat'swhat has happened;

but it seems to the Court clearly in the interestsof everyone

involved in this casethat the hospitalizationoccur immediately;

that the defendantbe taken forward so he can be treatedand

treated to the end that he can assist; that it is a basic

premiseof due processof law that he be able to assisthis
counsel in the defenseof his case.

The testimonyof both of the expertswho have

testified has indicated that he cannot do so at this time, and

that that can be determinedlater.
Now, I am willing, of course, to acceptall

1g of the other information that Dr. Gerow might want to present,
20 but it just seems like that everytimewe run into anything we have

21 delay after delay, time goes by, time goesby, and we may not

22 be ableto get Dr. Gerow here for two weeks,threeweeks, or a

23 months, and we have an impossiblesituation in this rural

24 area.

25 So it is the order of the Court that he be

26 transportedforthwith immediately, and the Court will--the initial
27 determinationthat the Court makes is that he needs to be

28 treated immediately to the end that he may be able, if he is able

29 at some point in the future, to assisthis counsel to assistin
30 his defenseof this case.

31 'The second issueof his competencywill

32 certainly have to be addressedin the broad overall perspective
--98-
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

• •
by thosewho treat him; that they give him every evaluationand

test that is available, and I supposethat as Dr. Chappel has

indicatedonly Lake's Crossingoffers this in the State.
'That there are no private facilities that he

could be sent to, so it would havo to be to Lake's Crossing
where the treatmentwould have to take place.

So that we do that immediatelyand I would

be willing to considerany further evidence that might affect
or changethis if someonowants to offer it at a later time, but
I think it is important that we move now.

With that the Court will be in recess.
(Thereuponthe hearingwas concluded.)

k # k # #k

ATTEST: Full, true and accuratetranscriptof proceedings.fíe.
TEE PTTERSON,CSR. "-=-
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No. 1511 DONOV 19 p4: �5�~� 

IN THB SEVENTH JUDICIAL DISTRICT COURT or THB STATB or 
NEVADA, IN AND PaR THB COUNTY or WHITB PINE 

• • • • * 

THB STAT. or NBVADA, ) 
) 

Plaintiff, ) 
) 

-vs- ) DECISION AND ORDER 
) 

ROBERT YBARRA, JR., ) 
) .. 

Defendant. ) 
) 

The Public Defender filed a Motion on September 9, 

1980, for psychiatric evaluation pursuant to N.R.S. 178.400. 

The State filed an Opposition to. the Motion on 

September �~�~�,� 1980. The matter was heard on September 22, 1980, 

and the Court qranted the Motion orderinq psychiatric examination 

by Doctors Lynn B. Gero¥.and John �N�~�'� Chappel, both Psychiatrists, 

exaainationsto take place on October 2, 1980. The Defendant 

permitted examination by Dr. Chappel and refused to allow examin­

ation by Dr. Gerow, The Court then entered an Order on October 

21, 1980, aelectinq Dr. William O'Gorman, a Psychiatrist, to 

examine the Defendant on October 29, 1980. The Defendant cooper­

ated with Dr. O'Gorman, written reports were furnished by the 

doctor and the matter was set for hearinq for November 18, 1980. 

The matter came on for hearinq and the Defense 

called two witnesses, Dr. Chappel and Dr, OlGorman. No witnesses 

were called by the State, althouqh the State requested considera­

tion of Dr. Gerow'. testimony and tests. 

...... 
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The teatimony of both Dr. Chappel and Dr, O'Gorman, 

aa well a. their written report., were conaiatent as to one 

point. The doctor. aqreed that in their opinion MR. YBARRA at 

this time i. unable to qo forward to trial for the reason that he 

i. unable to cooperate with and assi.t hi. counsel in the pre.en­

tation and deten.e ot hie ca.e. 

On March 31, 1980, the ca.e .tarted forward with 

the .election of a jury, After that wae completed, the Defense 

moved for chanqe of venue, the Court denied that Motion on April 7 

1980, the Defense appealed, the State Supreme Court �a�f�f�i�~�d� the 

Trial Court on October 8, 1980. The case remains suspended after 

selection of a jury without any �w�i�~�~� •• havinq testified. The 

charqes are sub.tantial. Count I. charqe. Murder (the State has 

indicated they will seek the death penalty if a conviction should 

re.ult), Count II. Kidnappinq, Pirst Oeqree, Count III. Battery 

With Intent to Commit Sexual As.ault, Count IV. Sexual As.ault. 

The State of Nevada follow. the Pederal Standard 
. / / 

of Competence to stand trial stated in DUSKY v. UNITED STATES, 362 

U.S. 402 (1960). OUr Supreme Court at least twice has recognized 

the standard. Chief Ju.tice Mowbray .tated in FRENCH v. STATB, 

95 Nev. 586 at 588 •••• (CJomp.tenay to .tand tpial .hould b. d.­

t.r,.in.d in aaaordana. wit1a the t •• t in D ... 1cy II. United Stat ••••• 

rh. q .... tion. to b. a.l.d p.gapding the D.fendant' • 

aomp.t.na. to .tand trial ar.: 

(1) �~�h�.�t�1�a�.�p� h. ha •• uffiai.n. pr •• ent ability to 

aon ... lt with hi. lawN.p with a �p�.�a�.�o�n�a�b�~�.� d.gr •• of faat .. al und.p 

.tanding. 

(2) �~�h�e�t�h�.�p� h. ha. a pational. a. w.ll a. a faatua 

�u�n�d�e�p�.�t�a�n�d�i�n�g�~� of the ppoa •• ding. again.t hi •• • 

See DOGGBTT v. WARDEN, 93 Nev. 591, 593, 572 P.2d 

207, 208 (1977). This ·t •• t· is actually an ·and/op· application 

4(Cf 
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of 18 D.S.C., • 4244. An accused ia generally competent to stand 

trial un1esa he is �~�u�n�a�b�'�.� to �u�n�d�.�~�s�t�a�n�d� th. �p�~�o�a� •• dings against 

hi. �o�~� �p�~�o�p�.�~�'�r� to assist in hi. own d.f.ns •• �~� within the meaning 

of 18 D.S.C., • 4244. See D. S. v. RING, 513 F.2d 1001 (1975). 

e Thua, the Court ia not required to make a finding under N.R.S. 

8 178.425 that said Defendant is legally inaane. See HOLT v. U. S. 

7 329 F.2d 368 (1964). The Court notea that N.R.S, 178.425 has las 

8 

9 

10 

11 

12 

13 

14. 

1e 

18 

17 

18 
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24 
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28 
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32 

been amended in 1973, and our Supreme Court did not invoke the 

�~� �c�o�n�a�t�i�~�u�t�i�o�n�a�1� standard until 1977. The QY!!! standard in 

effect supersedes the application of �M�~�R�.�S�,� 178.425, 

As Chief Judge Oliver T. Carter held in D. S. v. 

HEARST, 412 F. Supp. 858 (1975) (D •. �~�.� DIST. CODRT, N. D. 

CALIFORNIA) (the famoua Patricia Campbell aearat case) I 

�~�~�h�.� t.st �f�o�~� �a�e�a�.�~�t�a�i�n�i�n�g� �w�h�.�t�h�.�~� a d.f.ndant i. 

aomp.t.nt to .tand �t�~�i�a�'�.� a • • nunaiat.d br th. �S�u�p�~�.�m�.� �e�o�u�~�t�.� i. 

�w�h�.�t�h�.�~� (th. aaaue.d) has .uffiai.nt pp.s.nt abi'itr to aonsu't 

with hie �'�a�w�r�.�~� with a �~�.�a�e�o�n�a�b�'�.� �d�.�g�~� •• of pationa' �u�n�d�.�~�e�t�a�n�d�i�n� 
II 

and �w�h�.�t�h�.�~� h. has a pationa' a. w." ae faatua' und.petanding of 

the ppoa •• dings againet hi.. Duetr v. Unit.d Stat ••• 61B U.S. 

401. 80 S,et. 188. 4 L.Bd.Bd 814 ("'0. And ••• NaXinn.r v. 

Unit.d Stat.s. 481 '.Bd '48 (Bth �e�i�~�.� 'B1'). In app'ring this 

t.et th. �a�o�u�~�t�s� hav. b •• n aap.fu' to dietinguish it fpom the t •• t 

�o�~� �s�t�a�n�d�a�~�d� to b. ue.d in d.t.pmining �a�~�i�m�i�n�a�'� �~�.�e�p�o�n�e�i�b�i�'�i�t�r�.� 

unit.d Stat.e v. �N�.�~�a�a�d�o�.� 4B. '.Id "48 (Bd �e�i�~�,� "11); 'lord v. 

Unit.d Stat.s. 6BS '.Id IB8 (Sth �e�i�~�.� "BB); �S�W�i�s�h�.�~� v. Unit.d 

Stat.e. 111 ,. Supp, BB' �(�~�.�D�.� No. 'BBi) aff'd. 6i4 '.Bd 411 

(8th �e�i�~�.� '9BB); Biggins v. �N�a�Q�~�a�t�h�.� B8 ,. Supp. 110 �(�~�.�D�.� No. 

'Bi'). �~�h�u�e� •• v.n a finding of .evep. m.nta' i"n •••• euffiai.nt 

to .zau'pat. the def.ndant if found to .zist at the tim. of the 

aommi.eion of the off.ns •• would not neae •• �a�~�i�'�N� �p�e�n�d�.�~� th. de­

fendant inaompetent to .tand �t�~�i�a�'�.� See ••• �g�~�.� �N�e�~�a�a�d�o� • • �u�p�~�a�;� 

Lr'ee ·v. United State •• '01 U.S. App. D. C. II. BS4 '.Bd 1BS. 

�4�~�D� , v 
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1!9-JD (19S1; o.rt. d.ni.d JSI U.S. 911. 1B S.Ct. 991. ! L.Ed.'d 

1011 (1ISB); Unit.d Stat •• �~�.� Ada •• !91 '.Supp. S91. 611-18 

(S.D ••• r. III.); �S�w�i�.�h�.�~� • • �u�p�~�a�.� A •• tat.d in Unit.d Stat •• u. 

N.roado. �.�u�p�~�a� at 116.: 

·2'h. �d�"�n�d�a�~�d� ot oomp.t.nov to dand �t�~�i�a�l�'� �d�i�"�.�~�.� 

�f�~�o�.� th •• �t�a�n�d�a�~�d� �t�o�~� �o�~�i�m�i�n�a�Z� �~� •• pon.ibiZit¥ and inuolu •• onl" 

�w�h�.�t�h�.�~� th. aoou •• d oan �u�n�d�.�~�.�t�a�n�d� th. �n�a�t�w�~�.� of th. �o�h�a�~�q� •• 

again.t hi. and oan a •• i.t in hi. d.t.n •• in .uoh a waN a. �p�~�o�­

uidini aooount. of th. faot., nam •• of witn ••••••• to, ••• " 

Since the Defendant in this case is presently un­

able to assist his counsel due to hi_ apparent mental illness, it 

is this Court's finding that MR, �Y�~� is not presently competent 

to stand trial and that he needs to be treated for his mental 

illness until he can in fact assist his counsel. This finding is 

made even though MR. YBARRA apparently understands the nature of 

right and wrong and the nature of the charges against him. 

In addition, the Court finds that the evidence es-
II 

tablishes that MR. YBARRA is suicidal, a present threat to himself 

and that Lake's Crossing Center is the only appropriate facility 

�a�v�~�i�l�a�b�l�e� to treat him in the state of Nevada. 

Good cause appearing, therefor, 

IT IS HEREBY ORDERED that ROBERT YBARRA, JR. be 

transferred immediately to Lake's Crossing Center at Sparks, 

Nevada, and that he be treated for his mental illness at the said 

facility until the psychiatrists there determine that MR. YBARRA 

"ha" .uffioi.nt pr.".nt abilitN to oon"ult with hi" �l�a�w�N�.�~� with a 

�~�.�a�"�o�n�a�b�Z�.� �d�.�g�~� •• of �~�a�t�i�o�n�a�l�·�u�n�d�.�r�"�t�a�n�d�i�n�,�.�"� 

IT IS HEREBy FURTHER ORDERED that when the treating 

psychiatrists determine that MR. YBARRA can meet that standard 

required they are ordered ,to advise the Court so that MR. YBARRA 

can be returned to this jurisdiction to allow the trial to 

Lf fA \ 
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continue. 

/ I 

" 

DATED thi. 19t day of November, 

. , 

-5th and 1ast-
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

• 1

2

3

4

5

6

7

8

No. 151l

IL.ED

81MAR 2 3:1Z

_IJ• JE#SEN

el5,eartat­out "U

k k k ¥ ¥

l copiesof the Findings and Opinions of the Sanity Commission in

17 referenceto above-mentionedDefendant. 'The respectivereportsof

18 DONALD A. MOLDE, M.D., PHILIP A. RICH, M.D., and M. W. NEAL, M.D.

l9 indicate that ROBERT YBARRA, JR. is of sufficient mentality to

20 know the differencebetweenright and wrong, to understandthe

2l natureof the offensecharged, and to aid and assistcounsel;
22 therefore;

Pursuantto N.R.S. 178.460, the Court has received

9 THE STATE OF NEVADA,

10 Plaintiff,
ll -vs-
12 ROBERT YBARRA, JR.,

ORDER FOR RETURN OF DEFENDANT

Defendant.13

14

15

23 IT IS HEREBY ORDERED that ROBERT YBARRA, JR..be
24 returned forthwith for the continuationof said Defendant'strial.
25 IT IS HEREBY FURTHER ORDERED ±hat the white Pine• 28 County Sheriff's Office take custody of said Defendant from the
27 Lakes Crossing Facility per this Order and transportsaid Defendant
28 back to White Pine County forthwith.

DATED this 2nd day of March, 1981.

4%l
29

30

31

32

•



• •

TRANSCRIPT OF PROCEEDINGS

MOTION FOR CHANGE OF COUNSEL

THE STATE OF NEVADA, )
)

Plaintiff, )
)-g- )
)

ROBERT YBARRA, JR., )
)

Defendant. )
)

IN 'THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE

OF NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

--OQo--

present in Court in the case of State of Nevada, Plaintiff,
versusRobert Ybarra, Jr., Defendant, number 1511,

The Court has asked counsel and the parties and the

The record will reflect that we areBY THE COURT:

BE IT REMEMBERED, the above-entitledmatter came on

duly and regularly for hearing in the above-entitledCourt on

Tuesdaybefore the HONORABLE MERLYN H. HOYT, Judge of said Court,

presiding.
The State of Nevada was representedby ROBERT J. JOHNS­

TON, ESQUIRE, District Attorney, White Pine County, Ely, Nevada.

The Defendantwas personallypresent in Court and

representedby counsel, STEVEN G. McGUIRE, ESQUIRE, Deputy Public

Defender, Ely, Nevada.

RENEE SILVAGGIO, C.S.R., Official Court Reporterof said

Court, was presentand acting as such;

Whereupon, the following proceedingswere had:

2

3
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3
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5

6

7

8

9

10
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13
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16
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24
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26
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28

29

30
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Defendant to come to Court today at this time so that we might

begin to resolve some of the other things that still remain to
be done in this case before the case goes back to court.

Specifically, let the record refleet the presenceof

Mr, McGuire, who is here iuh Mr. Ybarra, and Mr., Johnston,
District Attorney, is also present,

The Court has received sometimeback from Mr. Ybarra,
for the benefit of the record, letters that indicated substan­
tial problems over the questionof who is to representyou,

Mr. Ybarra, whether Mr, McGuire could serve as attorney or not.
I think at least two letters have been written and I noticed
from the reports to the doctors that you were under the impres­
sion all this time that that has been decidedagainstyou, that
you had to go forward with your attorney, and that your attorney
had to be Mr. McGuire or whoever the Public Defender appointed,
That is not true,

What happenedis that that matter just never got to

Court to be resolvedyet. The reasonit did not is because

there was a questionabout your own competence,about when you

wrote the letters you were competent to write the letters. So,

until«that could be resolvedwe could not get to the question
to determinewhether you would be representedby Mr, McGuire

and the Public Defender'sOffice or not.
Of course, Mr, McGuire has seen copies of the letters.

The initial one was where you made your changeof counsel.,

There was a letter on Septemberllth, 1980, that says the follow­

ing:
''I don't want Steve McGuire to represent
me anymore. He doesn'tcare anything
that happens to me. He only does what

-b-.
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3

4

• •

he wants when he wants., He does very
little of anything I ask him to. He

don't care what happensto me, He only
cares about his reputationas a lawyer.,"

BY THE DEFENDANT: No.

The letter goes on and on, Do you recall that letter,
Mr, Ybarra?

BY THIE DEFENDANT: No.

BY 'THE COURT: Would you like to look at the letter
to see if it would refreshyour recollection?

BY THE DEFENDANT: I'll take your word for it.
BY THE COURT: There is another letterafter that,

I think, where you wrote a letter to Marty Weiner in July of

1980 in which you indicated on the secondpage of that letter
and you were talking about Mr, McGuire and you said this:
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letter?
BY THE COURT: You do not rememberwriting that
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"I can't tell McGuire becausehe will
tell them, I know what they are doing,
Satan says McGuire is secretlyworking
with thesepeople and I can't really
trust him or anyone, only my friends
the animals,"

That was again the second letter. Those are the two

instanceswe're talking about and, of course, the first letter
I mentionedon Septemberllth-- maybe I ought to read the
whole thing aloud to you. It's quite a lengthy letter, I

thought you would have recollectionof it.
BY 'THE DEFENDANT: No, sir, I don't.

-5-



So, I assumethere is nothing more to go into under
this other than what we alreadyhave. You simply no longer
want a change of counsel. Would that be true?

BY THE DEFENDANT: Yes, sir.
BY THE COURT: Alright, The recordwill so reflect.

representyou? Are you satisfied that these letters were

written perhapswhen you weren't well and that now that you

have recoveredand are well are you satisfied to go forward

with Mr. McGuire's representation?
BY THE DEFENDANT: Yes, I am.

BY THE COURT: Then there is no irreconcilable
consolatethen I take it betweenyou and further representation

both of the letters, the letters that you have written both to

Mr, Weiner and myself, was that you had substantialdoubt about
whether you could work with Mr. McGuire and the Public Defender's
Office and asked the Court to get you another counsel to re­

presentyou.

Now, I do not know, You are here with Mr. McGuire

and the Public Defender'sOffice has representedyou throughout
all the proceduresup to date, Have you a presentposition to

take with respectto representationby Mr. McGuire and the

Public Defender'sOffice that you would like to advise the

Court of?
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BY 'THE COURT:

BY THE DEFENDANT:

saying.
BY THE COURT:

by them of you?

BY THE DEFENDANT

BY THE COURT:

•

Well, at any rate, the essenceof

I don't understandwhat you're

Well, are you satisfied to have him

No, sir, there isn't.
Alright.
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Mr, Ybarra, to advise the Court as to your statusand ho
well you are getting along with your attorneyand so forth.
Those are things that you have a right to bring to the Court's
attention, I will be glad to give you copies of the letters
that you wrote, these two letters, out of the Court file.,
Would you like to have those or would you rather not?

I do not want to jeopardizeyour situation in any

way. They are here and availableand are part of the file.
BY THE DEFENDANT: No, it's something that I don't

really remember saying and I would rather keep it like that.
BY THE COURT: Alright. Well, Mr, McGuire has

Mr. McGuire and Mr. Johnston,becausethat is a

troublesomearea and we have that waiting a long time to find

out how Mr. Ybarra felt, do either of you have anything you

want to ask in this area or feel that I should cover more

thoroughly to protect your own interests? So this is clearly
a matter of record that I tried to get as clear as I can,

Mr, McGuire, do you want to say anything?
BY MR., MCGUIRE: Your Honor, I think I am satisfied

that the record reflects that the delusions that Mr Ybarra

was suffering from had clearedup now and I think that the

Court's inquiry has been adequate.
BY 'THE COURT: Mr. Johnston, is there anything

that you would like to inquire about concerning this matter?
BY MR. JOHNSTON: No, Your Honor.

The Statewould ask that copies of theseprevious
letters be made available to Mr, Ybarra and if his memory is
such and his frame of mind changes, then he should bring that
to the attentionof the Court immediately.
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BY THE COURT:

•

Of course, you have that right,
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• •

copies of them at any rate, I am sure, don't you?

At any time that Mr. Ybarra wants them I will be

happy to provide him with the copies.

counsel at any time you want to see them,

Now, you have been certified back to us, Mr, Ybarra,
as competent to stand trial,

There were, however, long ago before we got into the

problems that this case has had, I believe there were motions

that originally were filed that have never been addressedin

the case. Is that true, gentlemen?
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BY MR. MCGUIRE;

BY THE COURT

BY MR, McGUIRE:

BY THE COURT:

Yes, Your Honor, I have.

So, they are availablewith your

I believe there are.
And there probably will be more
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motions that will be filed and need to be addressedbefore this
case can come to trial, Would that be true as well?

BY MR. JOHNSTON: Yes, Your Honor.

BY MR, McGUIRE: Yes.

BY THE COURT: So, essentiallywe have a lot of

things that have to be done. I am hopeful that we can go for­
ward,s I have no idea whether we even havea jury any longer
in this case, I will be perfectly honestwith you, I have

not been in touch with the jury membersat all in a personal

way since months and months and months ago , maybe a year ago,
when this case first went to the SupremeCourt and I don't
know that membersof the jury are still alive or that they
are well. I have no way of knowing anything about them,

I do know that a letter was sent out after the Supreme

Court dismissedthe appeal advising the jurors that the matter
would be resetand they should come forward and continue the

--8- 4
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trial. I understandnone of the letters came back, So, I '

assuuethey were receivedby somebodyand probably the people
are still available. Whether that is true, I do not know. And,

of course, we should make an inquiry to determinewhether they
are still here and alive, the membersof the jury. Don't you
think that would be prudent on our part?

that through the Clerk's Office to inquire whether we still
have a jury and the alternateand whether we can go forward.

And, of course, if you have motions to make you ought to make

them,

I would like to set a trial setting today., I can tell
you right now that the months of March and April are gone.,

There'sno period in there, Regrettably, there could not be

any trial on this caseuntil May becausethere just isn't any

time until then. There are other criminal trialsset. The last
period that the Court had availablewas the murder case in
Lincoln County and they took the last two weeks already avail­
able in April.

I assumethat it would take two additional weeks to

complete the trial. It has already taken a week on the jury
selection, So, perhaps two more weeks to complete the trial,
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BY MR. JOHNSTON:

BY MR. McGUIRE:

BY THE COURT:

does that sound

BY MR. McGUIRE:

Your Honor,

BY THE COURT.

BY MR. JOHNSTON:

BY THE COURT?

•

Yes, Your Honor,

Yes, Your Honor

So, we will do that. We will do

I believe that would be prudent,

Mr. Johnston?

Yes, Your Honor, that is.
May 4th would be the day that I would
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1 have in mind,
2 Mr, McGuire, I understandyou have co-counsel that
3 ill be assistingyou on the case and trying it with you,

Norman Y, Herring, the State Public Defender, will be working

on this case,

here to representMr, Ybarra?

Is that an agreeabletime so far as you know with him

and yourself and the District Attorney and the Defendant?

BY MR. McGUIRE: I have asked Mr. Herring to send

me a complete calendarof his, Your Honor, But, tentatively
I think I can say that is an available time,

BY THE COURT: Alright. We will set it then to

commenceat 10:00 o'clock since the jury has been selectedbe­

fore or the jury we had, if that would be the case. If we

determine that we have no jury, then the Court will have to

make other arrangementsand we will have to do the best we can.

But, at any rate, l0:00 o'clock on May the 4th,which

is a Monday morning, here in the Courtroom,

Now, like I said to you earlier, gentlemen, I know

you have motions, other motions, to file and other things that
have to be considered, So, this gives you almost two months

to file your motions and have your argumentsand have your

hearingsand make the recordsof whateveryou want to make in

this case so we can get that all resolved. But, I would

appreciateyour doing it the sooner the better becauseof the

many other criminal cases that are going on all at the same time.
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BY MR, McGUIRE:

BY THE COURT

BY MR, McGUIRE:

BY THE COURT:

That is correct, Your Honor. Mr,

The State Public Defenderwill be

That is correct.
Alright. Fine.
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Is there anything further then that either side
z wanted to do today?

3 BY MR. JOHNSTON; Nothing on behalf of the State,
4 Your Honor.

5

6

BY MR. MCGUIRE:

BY 'THE COURT:

Not for the defense,Your Honor.

A1right.
7 I'm glad to see, Mr. Ybarra, that you have recovered

well.
9

10

BY 'THE DEFENDANT: Thank you.
BY THE COURT: The Court will be in recessand Mr.

11 Ybarra is remandedback on his bond to the sheriff'g office.
12

13

14

(WhereuponCourt recessedin the above matter
at the hour of 4:00 o'clock p.m,)

--00o--
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11

STATE OF NEVADA )

COUNTY OF WHITE PINE )
ss,

1s I, RENEE SILVAGGIO, C.S.R., Official Court Reporterof
18 the SeventhJudicial District Court of the State of Nevada, in
20 and for the County of White Pine, do hereby certify that I was

21 present in Court during all of the proceedingshad and testimony
22 given in the above-entitledmatter, heard in Ely, Nevada, on the
23 10th day of March, 1981, and took verbatim stenographicnotes
24 thereof, and that the foregoing ll pages contain a full, true,
2s and correct transcriptionof y stenographicnotes as taken as
28 aforesaid, and a full, true and correct copy of all proceedings
27 had and testimony given to the best of my ability,
28

29

30
é,,>4pea e'iENEe 916661'da6.$.R8.Official Court Reporter
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File No. l5ll $/M2312 4:58
2

3

4

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF HITE PINE

.aé-6va.VEN G. HCUIR
Deputy Nevada State Public Defender

COMES NOW, Defendant ROBERT YBARRA, JR., by and through his

attorneys,NORMAN Y. HERRING, ESQ., Nevada State Public Defender, and STEVEN G.

MCGUIRE, ESQ., Deputy Nevada State Public Defender, and moves the above­

entitled Court for its Order placing said Defendantat Lake's Crossing Center

or in the alternativeat the PsychiatricUnit of the Nevada State Prison on

the grounds that if such action is not taken Defendantwill not be competent to

stand trial on May 4, 198l, the date currently set for trial.
This Motion is basedon the AFFIDAVIT OF STEVEN G. MCGUIRE,

ESQ., attachedhereto, the POINTS AND AUTHORITIES filed herewith, the documents

and pleadingson file herein, and all relevant rules of Court and points of law.

Ar tots./?-coy or Ya, 1os1.

NORMAN Y. HERRING
Nevada State Public Defender

MOTION TO PLACE DEFENDANT AT
LAKE'S CROSSING CENTER OR IN
THE ALTERNATIVE AT PSYCHIATRIC
UNIT OF_AFVADA STATE PRISON

)

l
)

l
)

)___)

k k k k k 4
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THE STATE OF NEVADA,

Plaintiff,

ROBERT Y3ARRA, JR.,
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STEVEN G. MCGUIRE, ESQ., being first duly sworn, deposesand

425

AFFIDAVIT OF STEVEN G. MCGUIRE, ESQ.,
IN SUPPORT OF MOTION TO PLACE
DEFENDANT AT LAKE'S CROSSING CENTER
OR IN THE ALTERNATIVE AT THE
PSYCHIATRIC UNIT OF THE NEVADA STATE
PRISON~~--~~------~------------

SS.

%IM4 12 4:58

k k k k k k

IN THE SEVENTH JUDICIAL DISTRICT COURT OF TIIE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

151.

Defendant.

THE STATE CF NEVADA,

Plaintiff,

File No.

ROBERT YARRA, JR.,

says as follows:

1. That he has personal knowledge of the facts contained

herein and is competent to testify thereto.

2, Affiant is the Deputy Nevada State Public Defender assigned

to representROBERT YBARRA, JR..

STATE or NEVADA,

County of White Pine.

4. ROBERT YBARRA, JR., related that the voices were telling
him that his grandmotherwas going to die and that bad things would happen to

MR. YBARRA; particularly that the voices would "... make the cops start peeing

on my pills again so they won't work", that the voices would make ROBERT scream

and pull his hair out, and that the voices would make him try to kil] himself,

5. ROBERT YBARRA, JR., stated that he did not want "... to go

nuts again", but that he was afraid he would if he had to remain in the jail

3. On the evening of March 9, 1980, Affiant interviewed

ROBERT YBARRA, JR., at the White Pine County Public Safety Building, at which

time MR. YBARRA stated that he as seeing lights, hearing bells, hearing cars

crashing, and hearing voices.
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•
1 for an extendedperiod of time.

•

2 6. 0n the afternoon of March 10, 1981, ROBERT YBARRA, JR.,

3 informed Affiant that he had tried to kill himself that morning by hanging

4 himself with a blanket, but that the "rope" broke.

s rt tats ./aoyor_ta..,1as».
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SUBSCRIBED AND SORN TO before me this

1·~:',_ day of"{ ,_,__~.l:..c.-~.__, 1981,
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File No. _1511
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IR THE SEVENII JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

2
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THE STATE OF NEVADA,

Plaintiff,
-VS-

ROBERT YBARRA, JR.,

4 l k k e

POINTS AND AUTHORITIES IN SUPPORT OF
MOTION TO PLACE DEFENDANT AT LAKE'S
CROSSING CENTER OR IN THE
ALTERNATIVE AT PSYCHIATRIC UNIT 0F
NEVADA STAI _PRISON

13
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TEVEN G. MCGUIRE
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t+9} 289-275

Defendant.._

ROBERT YBARRA, JR., was arrestedSeptember29, 1979, and

chargedwith Murder, First Degree Kidnapping, Sexual Assault, and Battery With

Intent to ormit Sexual Assault. MR. YBARRA has been in custody continuously
since September29, 1979.

0n July 31, 1980, JOHN CHAPPEL, M.D., Professorof Psychiatry
and Behavioral Sciences,School of Medicine, The University of Nevada, Reno,

after examining a letter from Defendant to his counsel, advised Nevada State

Public Defender, NORMAN Y. HERRING, ES]., that there had been a substantial
deterioration in Defendant'scondition since DR. CHAPPEL last saw Defendant

December 7, 1979. In particular, DR. CHAPPEL concluded that MR. YBARRA had

serious paranoid delusionsconsistingof the delusion that he was being

poisoned in both his food and his medication, and resulting in MR, YBARRA'S

failure to eat and to take his medication, MR, YBARRA further suffered from

the delusion that his defensecounsel was working with the enemy, resulting in

MR. YBARRA's refusal to cooperatein the preparationof his defense.

DR, HAPPEL also reported that the Defendantwas having

auditory and visua] hallucinations,vivid schizoid fantasies,somatic

complaints, and that Defendantwas making suicidal statements. (The report of

DR. CHAPPEL is attachedhereto as Exhibit "".)
-- ] -
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