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Affidavit of Counsel Glynn B. 
Cartledge  

10/29/1993 8 1948-1951 

Affidavit of Gregory Damm 08/27/1981 6 1375-1376 
Affidavit of Norman Herring 07/13/1981 6 1317-1318 
Affidavit of Steven G. McGuire 
in Support in Motion to 
Withdraw 

08/27/1981 6 1350-1374 

Amended Notice of Appeal 1/16/2024 20 4987-4989 
Amended Order Re: Competency 11/29/1979 1 17-18 
Case Appeal Statement 12/18/2024 20 4944-4949 
Case Appeal Statement 1/16/2024 20 4990-4995 
Corrected Notice of Entry of 
Order 

12/18/2024 20 4953-4969 

Decision and Order Re: 
Competency 

11/19/1980 4 982-986 

Decision and Order Denying 
Petitioner’s Motion to Strike the 
Death Penalty 

06/26/2008 11 2612-2656 

Deposition of Martin Wiener 08/28/1985 6 1383-1443 
Deposition of Robert Bork 08/28/1985 6 1444-1487 
Deposition of Robert Ybarra 08/28/1985 7 1537-1551 
Deposition of Tom Perkins 08/28/1985 6-7 1488-1536 
Exhibit List in Support of 
Petition for Writ of Habeas 
Corpus  

10/9/2024 11 2669-2673 

Exhibits 
1. Psychological Evaluation 
Report by Dr. Gutride, January 
14, 1981. 

10/09/2024 11 2674-2677 

2. Neuropsychological 
Assessment Report of Dr. 
Schmidt, August 12, 2002. 

10/09/2024 11 2678-2699 

3. Neuropsychological 
Examination by T. Young, 
January 15, 2008. 

10/09/2024 11 2700-2706 



3 
 

DOCUMENT DATE VOLUME PAGE(S) 
4. Confidential Report of Dr. 
Erin Warnick, Ph.D., April 11 
2011. 

10/09/2024 11 2707-2720 

5. Neuropsychological and 
Psychological Evaluation by Dr. 
Mack, May 29, 2012. 

10/09/2024 11-12 2721-2774 

6. Declaration from Evaluation 
by Dr. Greenspan, March 28, 
2012. 

10/09/2024 12 2775-2788 

7. Confidential Forensic Report 
by Dr. Millspaugh and Dr. 
Viljoen, May 13, 2004. 

10/09/2024 12 2789-2849 

8. The Seventh Judicial District 
Court’s June 26, 2008, Decision 
and Order Denying Petition’s 
Motion to Strike. 

10/09/2024 12 2850-2896 

9. November 25, 1980, 
Psychological Evaluation by Dr. 
Richnak. 

10/09/2024 12 2897-2902 

10. January 21, 1980, 
Psychological Evaluation Report 
by Lynn Gerow. 

10/09/2024 12 2903-2906 

11. February 8, 1981, 
Psychological Evaluation Report 
by Dr. Neal. 

10/09/2024 12 2907-2910 

12. August 5, 1980, 
Psychological Evaluation Report 
by Dr. Pauly. 

10/09/2024 12 2911-2913 

13. Ybarra v. Gittere, et al., 
United States District Court 
Order Denying Rule 60 (b) 
Motion, filed September 23, 2020 
(ECF No. 320). 

10/09/2024 12 2914-2941 

14. Declaration of Mark Ybarra 
dated August 30, 2002. 

10/09/2024 12 2942-2946 

15. Floyd v. Nevada Department 
of Correction, et al., Case No. A-

10/09/2024 12-13 2947-3230 
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21-833086-C, Exhibits in 
Support of Opposition to NDOC 
Defendant’s Motion to Dismiss. 
16. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Instructions. 

10/09/2024 13-14 3231-3268 

17. Psychiatric Evaluation of 
Robert Ybarra by Dr. Louis 
Richnak dated December 30, 
1980. 

10/09/2024 14 3269-3272 

18. Dr. David Price signed 
verification with CV and 
Documents Reviewed, dated 
September 25, 2024. 

10/09/2024 14 3273-3330 

19. William M. Asher, M.D., 
Staff Psychiatrist letter to Vice 
Principal Morris at James 
Marshall High School re: Robert 
Ybarra, dated March 19, 1969. 

10/09/2024 14 3331-3332 

20. Eighth Judicial District 
Court, Clark County Nevada, 
Zane M. Floyd v. The State of 
Nevada, Case No. A-21-832952-
W, State’s Response to 
Petitioner’s Third Petition for 
Writ of Habeas Corpus 
(Post-Conviction) filed June 4, 
2021. 

10/09/2024 14 3333-3352 

21. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. Salvador Godinez, 
Warden et al., Statement of 
Additional Claims, filed May 14, 
1993. 

10/09/2024 14 3353-3371 
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22. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. E.K. McDaniel, 
Warden, et al., Amended 
Petition for Writ of 
Habeas Corpus By A Person in 
State Custody, filed September 
20, 2002. 

10/09/2024 14 3372-3460 

23. In the Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Robert Ybarra, 
Jr., v. E.K. McDaniel, Warden, et 
al., Petition for Writ of Habeas 
Corpus (Post- 
Conviction) filed January 14, 
2013. 

10/09/2024 14-15 3461-3550 

24. Nevada Department of 
Corrections, Execution Manual 
dated September 15, 2021. 

10/09/2024 15 3551-3572 

26. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 1, Tuesday, June 9, 
1981, at 10:00 a.m. 

10/09/2024 15-16 3573-3847 

27. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 2, Thursday June 11, 
1981. 

10/09/2024 16-17 3848-4141 
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28. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of 
White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 3, Tuesday June 16, 
1981. 

10/09/2024 17-18 4142-4415 

29. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 4, Tuesday, June 
18, 1981, at 10:00 a.m. 

10/09/2024 18-19 4416-4679 

32. Nevada Pardon’s Board 
Meeting Partial Transcript of 
Proceedings, December 20, 2022. 

10/09/2024 19-20 4680-4760 

33. Nevada Department of 
Corrections, Medical Directive 
701, dated June 2021. 

10/09/2024 20 4761-4763 

Judgement of Conviction and 
Sentence 

07/23/1981 6 1319-1320 

Letter from the Court to Ed 
Horn 

02/08/1994 8 1954 

Letter from the Court to Mr. 
Ybarra  

02/08/1994 8 1955-1956 

Letter from Ed Horn to the 
Seventh Judicial District Court 
Clerk 

03/22/1994 8 1957 

Letter to Judge Hoyt from 
Lake’s Crossing Enclosing 
Documents 

05/20/1981 5 1121-1129 

Letter to Hoyt Re: McGuire 09/16/1980 4 867-873 
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List of Petitioner’s Exhibits to 
Petition for Writ of Habeas 
Corpus 

03/06/2003 9 2099-2110 

Exhibit 3: Declarations 
3.1 Declaration of Thomas 
Casler (August 28, 2002) 

3/06/2003 9 2111-2114 

3.3 Declaration of Esther 
Cencenoris (August 19, 2002)  

3/06/2003 9 2115-2116 

3.4 Declaration of Virginia 
Christensen (August 27, 2002) 

3/06/2003 9 2117-2119 

3.6 Declaration of David Glenn 
(August 22, 2002)  

3/06/2003 9 2120-2121 

3.9 Declaration of Pat 
Humackich (August 23, 2002) 

3/06/2003 9 2122-2123 

3.12 Declaration of Eleanor 
Marcias (August 19, 2002)  

3/06/2003 9 2124 

3.14 Declaration of Selby Morse 
(August 19, 2002)  

3/06/2003 9 2125-2126 

3.15 Declaration of Bill Nugent 
(August 30, 2002) 

3/06/2003 9 2127-2128 

3.16 Declaration of Hazel 
Otterbeck (August 17, 2002)  

3/06/2003 9 2129 

3.19 Declaration of John Tenorio 
(August 29, 2002) 

3/06/2003 9 2130 

3.21 Declaration of Randy 
Vergos (August 20, 2002) 

3/06/2003 9 2131-2132 

3.22 Declaration of Colleen 
Ybarra (August 21, 2002) 

3/06/2003 9 2133-2135 

3.25 Declaration of Marty 
Ybarra (August 19, 2002) 

3/06/2003 9 2136-2138 

3.26 Declaration of Mike Ybarra 
(August 26, 2002) 

3/06/2003 9 2139-2140 

3.28 Declaration of Ralph 
Ybarra (August 19, 2002) 

3/06/2003 9 2141-2142 

3.29 Declaration of Robert 
Ybarra, Sr. (August 21, 2002) 

3/06/2003 9 2143 
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3.30 Declaration of Thomas 
Casler (September 11, 2002)  

03/06/2003 9 2144-2145 

Exhibit 4: Psychiatric 
Reports 
4.1 Evaluation by John Chappel, 
M.D., to Judge Hoyt, December 
18, 1979 

03/06/2003 9 2146-2151 

4.28 History and Physical 
Evaluation with Dr. Louis 
Richnak, Jr., M.D., June 3, 1981 

03/06/2003 9 2152-2156 

Motion for Psychiatric 
Evaluation 

08/09/1980 4 857-866 

Motion to be Relieved as 
Attorney for Petitioner 

03/24/1994 8 1958-1963 

Motion to Continue 05/01/1981 5 1040-1054 
Motion to Dismiss Counts II and 
III of the Information 

04/27/1981 5 1034-1039 

Motion to Disqualify under NRS 
1.235(1) 

11/12/2024 20 4919-4924 

Motion to Place Defendant at 
Lake’s Crossing Center or in the 
Alternative at Psychiatric Unit 
of Nevada State Prison 

03/12/1981 4-5 997-1003 

Notice of Appeal 12/18/2024 20 4950-4952 
Notice of Department 
Reassignment 

11/21/2024 20 4927 

Notice of Entry of Order 12/18/2024 20 4970-4986 
Notice of Entry of Order  03/31/2017 11 2657-2668 
Order Denying Motion to be 
Relieved as Attorney for 
Petitioner  

04/04/1994 8 1964-1966 

Order Denying Motion to Strike 
Retroactivity Issue and For 
Judicial Declaration that 
Retroactivity Issue is Waved 
Order Denying Motion to add 

06/29/1998 8-9 1967-2009 
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Issue to Supplemental Petition 
for Writ of Habeas Corpus and 
for Reconsideration of Jury 
Separation Issue; Order Denying 
Motion for Leave of Court to File 
Supplemental Brief on Specific 
Issue; Order Dismissing 
Supplemental Petition for Writ 
of Habeas Corpus 
Order Denying Motion to 
Withdraw 

09/09/1981 6 1377-1382 

Order Denying Petition for Writ 
of Habeas Corpus 

12/17/2024 20 4928-4943 

Order Dismissing Petition for 
Writ of Habeas Corpus with 
Prejudice (First Judicial District 
Court) 

12/30/1988 8 1929-1947 

Order for Psychiatric 
Examination  

09/29/1980 4 882 

Order for Return of Defendant 03/02/1981 4 987 
Order Granting Continuance  05/05/1981 5 1117-1118 
Order Granting Motion to 
Dismiss Petition for Writ of 
Habeas Corpus 

07/20/2004 9 2157-2170 

Order Re: Lithium 05/27/1981 5 1130-1131 
Order Re: Petition 07/11/1986 8 1871-1928 
Order Terminating Court 
Appointment 

12/7/1993 8 1952-1953 

Order to Withdraw Lithium 
Treatment 

05/05/1981 5 1119-1120 

Order Transferring Case to 
Department 1 

11/18/2024 20 4925-4926 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

03/06/2003 9 2010-2098 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

10/10/2024 20 4764-4918 
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Reporter’s Transcript of Motion 
for Continuance 

05/04/1981 5 1055-1116 

Reporter’s Transcript of Motions 
Proceedings 

03/20/1981 5 1004-1009 

Reporter’s Transcript of Motion 
to Disqualify Counsel 

08/03/1981 6 1321-1349 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 1 

09/16/1985 7 1552-1722 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 2 

09/17/1985 7-8 1723-1870 

Reporter’s Transcript of 
Proceedings: Competency 
Hearing 

11/11/1980 4 883-981 

Reporter’s Transcript of 
Proceedings: Motion for 
Psychiatric Examination 

09/22/1980 4 874-881 

Reporter’s Transcript of Trial by 
Jury Volume V 

06/23/1981 5-6 1132-1315 

Stipulation re: EEG 06/19/1981 6 1316 
Transcript of Proceedings: 
Arraignment 

1/24/1980 1 19-31 

Transcript of Proceedings: 
Hearing on Motions 

3/30/1981 5 1010-1033 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/29/2008 9-10 2171-2400 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/30/2008 10-11 2401-2611 

Transcript of Proceedings, 
Motion for a Mental 
Examination  

11/6/1979 1 1-16 

Transcript of Proceedings: 
Motion for Change of Counsel 

03/10/1981 4 988-996 
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1 On August I, 1980, MR. YBARRA was examined at the hite Pine

2 County Jail in Ely, Nevada, by IRA B. PAULY, M.D., Professor and Chairman, of the

3 Department of Psychiatry and Behavioral Sciences, School of Medicine, The

4 University of Nevada, Reno. On August 5, 1980, DR. PAULY reported to

, Defendant's attorney as f]lows:

6 "My presumptive diagnosis based on this single
visit would be that he is suffering from a

7 psychotic depression. However, it may very
well be that this young man has baen chronically

8 psychotic in the past and that he may be suffer­
ing from chronic paranoid schizophrenia and at

9 the present time is showing severe depression as
well. Whatever the exact nature of his psy-

10 chotic process might be, one thing is crystal
clear. He is desperately in need of psychiatricl treatment."

12 DR. PAULY noted that during the interview MR. YBRR appeared profoundly

13 depressed, expressed suicidal ideation, mentioned that he had had a razor blade

14 and displayed marks on his left arm where he had attempted to cut himself, as

15 well as described attempts to hang and electrocute himself. (The report of DR.

16 PAULY is attached hereto as Exhibit "B".)

17 On October 29, 1980, B0B YBARRA was examined by WILLIAM D.

18 O'GORMAN, M.D., at the Clark County Jail in Las Vegas, Nevada. After an

19 extensive examination DR. 0'ORMAN on October 30, 1980, reported as follows:

20 "It is the opinion of this examiner that at
this time a depressive reaction is present

21 and historically is of chronic nature."

22 DR. O'GORMAN concluded that BOB YBARRA was not at that time competent to stand

23 trial and recommended hospitalization for further evaluation. (The report of

24

25

26

27

28

29

30

31

32

TEVEN G. McGUIRE
4T10RNEY AT LAW2 CAuPION 5TREET
FLY, NVF'ADA 9301

0+2+» 245

DR. DO'GORMAN is attached hereto as Exhibit "C")

On November 18, i980, a hearing was held on Defendant's motion

to be transferred to Lake's Crossing Center for psychiatric evaluation and

treatment and on November 20, 1980, Defendant was admitted to Lake's Crossing

Center.

0n February 17, 1981, RTIN E. GUTRIDE, Ph. D., Nevada

Certified Psychologist, reported to the Court that a treatment plan for MR.

YBARRA had been developed which

".,, was basically aimed at making him as

- 2-
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1 comfortable as possible, securing his trust

and cooperation and allowing him to earn any
2 privilege he wished by appropriate behavior."

3 DR, GUTRIDÉ noted that as a result of this treatment MR. YBARRA had "...

4 become friendlier, less isolated, and more cooperative." DR, GUTRIDE concluded

5 by stating that MR, YBARRA's difficulties seemed to have considerably diminished

6 since his stay at Lake's Crossing Center, but anticipated MR. YBARRA's behavior

7

8

would worsen considerably once back in jail..." (emphasis added).

DR, GUTRIDE did state that in his opinion such worsening

9 would be wilful and not a product of mental illness. (The report of DR. GUTRIDE

1o is attached hereto as Exhibit "D".)

1I The AFFIDAVIT OF STEVEN G, MCGUIRE, ESQ., attached hereto,

12 shows that since returning to the White Pine County Jai] BOB YBARRA's

13 condition has begun to deteriorate. On the evening of March 9, 198], MR.

14 YRRA reported that he was hearing voices, seeing lights, hearing bells, and

15 hearing automobiles crash. MR. YBARRA reported that the voices were telling
16 him that his grandmother was going to die, that the voices would "... make the

17 cops start peeing on my pills again so they won't work.", and that the voices

18 would make ROBERT scream and pull out his hair and try to ill himself.

19 On the afternoon of March 10, 1981, ROBERT reported that he

20 had tried to hang himself a short time ago with a blanket, but that the "rope"

21 broke.

22 0n March 10, 1981, MR, YBARRA'S trial date was set for May 4,

23 1981, almost two months away. It is clear from MR, YBARRA's history to date

24 that he has profound mental and emotional problems, whether they originate from

25 a chronic depressive reaction, as suggested by DR. O'GORMAN, from a fl)-blown

26 paranoid schizophrenia, as suggested by DR, CHPPEI, or from a serious character

2a defect, as suggested by DR. UTRIDE, It further appears that MR. YBARRA

28

29

30

31

32

£VEN G. MCGUIRE
TTORkÉY 4ft4
» rTON TRI
Y¥.NTVAA 2;gI

continues to require a supportive environment with access to an appropriate,

trained staff and medication and that there can be no reasonable expectation

that he will be competent to stand trial on May 4, 198l, if he is denied access

to such a facility.
The Court is, therefore, requested to enter its Order housing

- 3 -
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1 MR. YBARRA pending trial at the Lake's Crossing Center for the mentally
2 disordered offender or in the Psychiatric Unit of the Nevada State Prison.

orto tuis /? 4ay otf ,1se.
4 NORMAN Y. HERRING
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32

EVEN G MGUIRE
ff0#NE AT LAW

CAMPTON STREN
Y NF'VADA 9301

tlevada State Public Defender

o./ «ta,
S1EVN G. MCGUIRE
Deputy Nevada State Public Defender
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2

3

CASE NO. 1511

4

s IN TIE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

6 IN AND FOR THE COUNTY OF WHI'TE PINE

7

8

9 THE STATE OF NEVADA, )
)

10 Plaintiff, )
)

11 vs. )

)

12 ROBERT YBARRA, JR., )
)

13 Defendant. )

)

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29 Reported by:

30

31

32

REPORTER 'S TRANSCRIPT

OF

MOT IONS PROCEEDINGS

Friday, March 20, 1981

4:30 p.m.

RENEE SILVAGGIO, C.S.R. 122
Official Court Reporter
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•
APPEARANCES :

For the State:

For the Defendant:

•

ROBERT J. JOHNSTON, ESQUIREDistrict Attorney
and

GARY D. FAIRMAN, ESQUIRE
Deputy District Attorney
STEVEN G. McGUIRE, ESQUIRE
Deputy Public Defender

.. 2 -

AA01005



• •

2

3

IN THE SEVENTH JUDICIAL DISTRICT COURT OF 'THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

4 THE STATE OF NEVADA , )
)

5 Plaintiff, )
)

6 vs. )

)
7 ROBERT YBARRA, JR., )

)
8 Defendant. )

)
9

10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

29

30

31

32

TRANSCRIPT OF PROCEEDINGS

MOTIONS

BE IT REMEMBERED, the above-entitled matter came on

duly and regularly for hearing in the above-entitled Court on

Friday, before the HONORABLE MERLYN H. HOYT, Judge of said

Court, presiding.
The State of Nevada was represented by ROBERT J.

JOHNSTON, Esquire, District Attorney, White Pine County, Ely,
Nevada, and GARY D. FAIRMAN, Esquire, Deputy District Attorney,
White Pine County, Ely, Nevada.

The Defendant was personally present in Court and

represented by STEVEN G. MCGUIRE, Esquire, Deputy Public Defender.

RENEE SILVAGGIO, C.S.R., Official Court Reporter of
said Court, was present and acting as such;

Whereupon, the following proceedings were had:

BY THE COURT: Let the record reflect this is the
case of the State of Nevada, Plaintiff, versus Robert Ybarra,
Defendant.

Mr. Ybarra is present with his counsel, Mr. McGuire.

The District Attorney and Deputy District Attorney are also

- 3 -
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present.

2 This had been the time and place fixed for hearing
3 on Motions between the parties, but the Court has been advised

4 in chambers that there has been insufficient time for the parties
s to prepare under the statutes for Motions. The sides are each

s entitled to ten days after receipt of the Motion to file an answer

7 to it and, unfortunately, there has only been seven days. So,

e there is insufficient time.

9 In addition, the Court has been advised that there are

10 additional Motions that each side wishes to file in this case

11 and wants the Court to hear those Motions as well. So, to

12 accommodate the parties, an in-chambers meeting has been had and

13 we tentatively agreed to set the matters forward so that they

14 could all be heard at once, I believe, on the 30th of March.

1s Is that correct, gentlemen?

16

17

18

BY MR. McGUIRE Yes, Your Honor.

BY MR. JOHNSTON: That is correct, Your Honor.

BY THE COURT: At 10:00 o'clock in the morning and

19 the whole morning would be set aside to hear Motions relating to

20 Mr. Ybarra's side and to the State's side. Is that accurately
21 stated for the record on behalf of each side?

22

23

24 Your Honor.

25

BY MR. MCGUIRE: Yes, Your Honor.

BY MR. JOHNSTON: It does on behalf of the State,

BY THE COURT: All right. So, it would be necessary
26 to continue the matter then until that time.

27 Do you need any orders, Mr. McGuire, concerning Mental

28 Health?

29 BY MR. MCGUIRE: Yes, Your Honor.

30 We would ask that a counselor from Mental Health have

31 access to Mr. Ybarra on a daily basis or as often as Mental Health

32 feels is advisable. After initially interviewing him, Mental

- 4-
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llealth feels it is necessary to counsel with him and monitor his

2 current mental status.
3 BY THE COURT: Does the State want to make any

4 position on that request?
5 BY MR. JOHNSTON: No, Your Honor. We have no

6 objection to it.
7 We would just ask that any notes or reports be made

8 available to the State inasmuch as we do have a Motion to
9 re-enter the not guilty by reason of insanity plea and any kind

10 of counseling would be pertinent to that.
11 BY THE COURT; I am sure that although the psychiatric--
12 if that change of plea comes about, if that Motion is made and

13 heard, I am sure all the psychiatric information will be available
14 to both sides. So we order that the Public Health be made availablle
15 to Mr. Ybarra on a continuous basis to counsel with him each and

16 every day if they feel that that is advisable.
17 BY MR. MCGUIRE: Thank you, Your Honor.

18 BY THE COURT: I don't know who it would be, but
19 whoever it will be.

20 Now, is there anything further to be done in this
21 case until March 30th?

22 BY MR. MCGUIRE: NO, Your Honor.

23 BY THE COURT; All right. The morning is set as

24 commencing at ten o'clock on March 30. All morning is set aside.
25 We will hope that every Motion that needs to be heard
26 could be heard by then.
27 If there is nothing further, we will excuse Mr. Ybarra

28 and continue with the other cases that are waiting.
29 (At this time, at the hour of 4:30 p.m., the
30 proceedings were concluded.)
31 # k k k k

32

- 5 -
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122
Reporter

STATE OF NEVADA )
) SS.

2 COUNTY OF WHITE PINE )

3

4 I, RENEE SILVAGGIO, C.S.R., Official Court Reporter of

s the Seventh Judicial District Court of the State of Nevada, in
6 and for the County of hite Pine, do hereby certify that I was

7 present in Court during all the proceedings had and testimony
8 given in the above-entitled matter, heard in Ely, Nevada, on the
9 20th day of March, 1981, and took verbatim stenographic notes

10 thereof, and that the foregoing 5 pages contain a full, true and

11 correct transcription of my stenographic notes as taken as

12 aforesaid, and a full, true and correct copy of all proceedings
13 had and testimony given to the best of my ability.
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

6th -»d 1ast p3°-
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TRANSCRIPT OF PROCEEDINGS

HEARING ON MOTIONS

£° A7o

STEVEN G. MCGUIRE, ESQ.
Deputy Public Defender
420 Campton Street
Ely, Nevada 89301

THIERRY BARCLAY

ROBERT J. JOHNSTON, ESQ.
District Attorney
White Pine County
Ely, Nevada 89301

Also Present:

For the Defendant:

For the Plaintiff:

THE SINTE OF NEVADA, )
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MR. BARCLAY : Gentlemen, are we ready?

MR. JOHNSTON: The State is ready.

MR. MCGUIRE: The defense is ready.
MR. BARCLAY : A11 right. The Court is now in

session. The Honorable Merlyn H. Hoyt presiding.
(Upon which time the court came to order.)

MR, BARCLAY: Please be seated.

THE COURT: All right. Let the record reflect
that we are present in court in the case of State of Nevada,

plaintiff, versus Robert Ybarra, Jr., defendant,

Case No. 1511.

This is the time and place that has been

fixed for the hearing of a number of motions on both sides.

Mr. Ybarra is present with his counsel,

Mr. McGuire. The District Attorney is present also. Are the

parties ready to go forward?

MR. JOHNSTON: The State is ready, your Honor.

THE COURT: All right. Fine.

Now, I do not know who has the first
motion in terms of time. Do you want to handle them that way,

gentlemen, or do you just want each to take your motions from

your side?

MR. JOHNSTON: Well, according to my count,

your Honor, there are eight motions. A couple of them will

naturally follow other ones.

Probably the preliminary motion should be

the defense's motion to amend their plea, your Honor.

MR. MCGUIRE: I think that is correct, your Honor.

'THE COURT: We can certainly start there.

Maybe even before we get to that there has

The defense is ready, your Honor.MR. MCGUIRE:
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¥

been a motion that I think Mr. McGuire has indicated to me

2 that may have been resolved by now.

3 MR. MCGUIRE: Yes, your Honor, that was our

4 motion to transfer the defendant either to Lakes Crossing or

5 to the prison psychiatric unit.
6 Since that time, we have found that the

7 psychiatric unit-- rather that Lakes Crossing is unavailable,

8 taking the position that it is not an appropriate function

9 for them to house Mr. Ybarra in this case.

10 f have requested the Sheriff to send a

11 letter to the State Prison under N.R.S. 209.3ll requesting that

12 they accept Mr. Ybarra for safekeeping in their psychiatric
13 unit and stating the reasons for that request and I have

14 provided him with a draft of such a letter request which he has

over at the prison and it is indicated that upon receipt of

that letter that they will provide us with a decision on the

day of the receipt and I have spoken to the director of the

psychiatric unit and he has indicated that he feels it is
an appropriate place for them to accept and so I think we will

seethe transfer made.

THE COURT: All right. Fine.

Does the State have anything to say
with respect to that?

MR. JOHNSTON: In regard to that motion,

your Honor, we filed an opposition to placing the defendant

at Lakes Crossing Center and we filed a separate motion to

place the defendant in the Nevada State Prison on the condition
that the Sheriff of White Pine County comply with N.R.S. 209.311.

We, of course, also requested that upon

acceptance of the defendant, if he is accepted by the State

a72'
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indicated is acceptable to him and which he will be sending.
I have also spoken to Mr. Pete Demosthenes
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Prison, that the findings be made available to the county as

2 to what the cost of this is going to be inasmuch as that same

3 statute provides that the county must bear tho cost.

4 THE COURT: All right.
5 well, it would appear to the Court then

6 that that is resolved and that the Court would join in

7 recommending to the Sheriff that the transfer be made and

8 there is one additional reason. I don't know what your

9 reasons may have all bcen. But the one reason that comes to

10 mind is that Mr. Ybarra has a co-counsel that is over there

11 in Carson City that he could be meeting with and preparing

12 the defense to the case and preparing the case, and that's
13 the State Public Defender, Mr. Herring, who probably can't

14 come to White Pine County to offer assistance. So, they may

1s have that support as well. So, that's an additional reason

16 that we ought to be able to get together.

17

18 Mr. McGuire.

19

20

Now, let's go on with the next motion then,

MR. MCGUIRE: Thank you, your Honor.

Our next motion is our motion to amend

21 our plea. Our plea currently, your Honor, is not guilty.

due to a childhood accident, also chronic depression and

We would move at this time to enter a further plea of not

guilt by reason of insanity.
Your Honor, N.R.S. 174.035 provides that

such a plea may be entered under the plea of not guilty and

that it may be entered even as late as during trial upon good

cause showing.

In the present case, your Honor, we are

approximately a month before trial. Furthermore, since

Mr. Ybarra went to Lakes Crossing, the reports that have come
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back indicate he suffers a possible.organic impairment

schizoid personality characteristics. That's from the report•
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by Dr. Phillip A. Rich on the Sanity Commission.

2 Ad Dr. M. W. Neal in his report indicated
3 that he made a professional diagnosis of chronic organic
4 personality syndrome.

5 Your Honor, I submit that both those

6 reasons and the time frame that we are in justify an

7 amendment of our plea as requested at this time.

8

9 Mr. McGuire?

10

11

12

13

TIIE COURT: Which statute are you relying upon,

MR. McGUIRE: It's 174.035, your Honor.

TIE COURT: All right.
What is the State's position, Mr. Johns ton?

MR. JOHNSTON: We filed a support of the motion

14 to amend the plea, your Honor, and have no objection to

15 changing that plea.
16 We will note for the record that we do

17 not believe the particular statute cited, N.R.S. 174.035,

18 Supports the change of plea. We rather think that is

19 something that is within the discretion of the Court and can

20 be made at any time.

21 But what I believe 174.035 provides is
22 the ,evidence should be shown during the trial upon good cause

23 shown even though that plea hadn't been entered ahead of time.

24 Your Honor, for the record it is Iy

25 understanding the trial in this case is already commenced.

26

27

28

29

30

31

32

But we do things appropriate within the discretion of the

Court and we would support that motion for change of plea at
this time.

We have a motion that we would like to
make following the Judge's decision on this one.

THE COURT: Well, there is one thing to notice
and that is that the jury has been selected in this case and
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the case has gone forward. Actually we are in the middle

2 of the trial.
3 But it is the position of both sides,
4 I take it, that this amendment can be changed even in the

5 middle of the trial; is that correct, gentlemen?
6

7

MR. MCGUIRE: Yes, Our Iionor.

MR. JOHNS'TON: Yes, your Honor.

8 THE COURT: And the Court will then exercise
9 its discretion to allow-- He started I think with his plea

10 by reason of insanity; didn't he?

11

12

MR. MCGUIRE: Yes.

THE COURT: In the very beginning, and then it
13 was later withdrawn and we just went forward on a not-guilty
14 plea.

15

16

17

So, Mr. Ybarra, the decision is yours.
You have to make this decision as to what you want your plea
to be. Only you can enter it. These gentlemen can argue and

THE DEFENDANT: Yes.

18 tell you what they want but it is up to you.

19 Now, do you want to add the petition of

20 plea of not guilty by reason of insanity?
21

22 THE COURT: Al1 right.
23 You having stated so, we will add that

24 back on and I will allow that to be done at this point.
25 Of course, we are going to go forward and

26 pick up the case where we were. I will tell you that in

27 advance. So, you know we are in the middle of the case. But

28

29

30

31

32

if this is appropriate--we haven't taken any evidence yet
so no one has been-well, you have the opportunity to prepare
your evidence on the defense side and from the prosecution side.

This will undoubtedly require more

psychiatric examinations and more doctors to be prepared for
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the trial.

2 Did you have a motion to that effect,
3 Mr. McGuire?
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MR. MCGUIRE: Yes, yOur Honor.

THE COURT: Or the State or both of you?

MR. JOHNSTON: The State has submitted one in

writing, your Honor, requesting that psychiatric evaluations
be conducted pursuant to N.R.S. 178,400, et seq.

In one of the reports that were submitted
to us from Dr. Phillip A. Rich and Dr. M. W. Neal, Ne-a-1,
which scom to indicate that there is a possibility of chronic
organic personality syndrome, we make the motion that further
psychiatric evaluation be done in light of that and, of course,
we recommend Dr. Lynn Gerow, if.the Court would ·be willing
to appoint him on behalf of the Court.

THE COURT: All right.
From your standpoint, Mr. McGuire, what

will you need?

MR. MCGUIRE: We would ask for Dr. John Chappel,
your Honor.

THE COURT: All right.
Anyone else? That satisfies for the expert

in the area in each side and the arrangements for the
examinations will have to be made through the penitentiary,
I suppose, if that is where Mr. Ybarra is being held.

MR. MCGUIRE: I have discussed this with the

medical director there, your Honor, and it is indicated that
that wouldn't be any problem, that most of the psychiatrists
in that area visit the prison with some frequency and he is
quite willing to give them access to Mr. Ybarra.

THE COURT: All right.
Dr. Lynn Gerow is employed and

176-7.
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Do you understand, Mr. Ybarra, that each

side has the right to examine you?

Dr. John Chappel is employed again at the expense of the

public. Each is to help one side or the other in this mattér.
Mr. Ybarra will have to available to be examined by both

doctors,

THIE DEFENDANT: Yes.

IHE COURT: Al right. Fine.

Because they will be coming to see you

and you have to cooperate for each side because each side is
entitled to the same consideration.

All right now that will resolve that.
It gets the doctors in line for that.

Next we have another motion on behalf
of the-- Does the defendant have any other motions,

(No audible response.)

Your Honor, we have a motion

Do you understand?

THE DEFENDANT:

THE COURT:

Mr. McGuire?

MR. MCGUIRE:

to discharge the jury.
THE COURT:

' MR. McGUIRE:

All right.
And, your Honor, I would note

that this, of course, is a capital murder case and that is
a case which is somewhat different than any other type of
case. Our Supreme Court has recognized this.

Your Honor, the jury has been out now

for over eleven months since they were excused or rather
permitted to separate after the defense's motion for change

of venue was denied and this decision was appealed. That's
been a much longer period than anyone could have anticipated.
Your Honor, it is a period through which I do not think they
could have at all been expected to be sequestered.
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But, nevertheless, your Honor, our
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to that motion?

I would submit, your Honor, that in
the absence of a strong showing by the State that there has

been no such proper communication, that the jury should be

discharged and a new jury selected.
THE COURT: Al right. Fine.

What is the State's position with respect

in White Pine County, a county of somewhat under ten
thousand people, the county where the crime was committed,
the county where the victim's family lives, the county
where there's been a certain interest taken in this case,
and, furthermore, during that period, your Honor, they will
have been identified as members of the jury in this case to
their family, their friends and their acquaintances.

I would submit, your Honor, that all
of that indicates that they have been separated under

conditions indicating the possibility of improper
communication.

court has held Lhat in a capital murder case the jury should

really not be permitted to separate, certainly not permitted
to separate over the defendant's objection.

They have stated in the case of
State versus Parsons, 74 Nevada 302 and 305, that's a 1958

case, the ruling in this state is as follows:
"If jury in murder case is allowed

to separate under conditions indicating
possibility of improper communication,

burden is upon the State to show that
such separation was not prejudicial."

Your lonor, by the time the trial
recommences in this case the jury will have been separated

They will be separated herefor almost thirteen months.
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MR. JOHNSTON: Your Honor, we filed an

2 opposition to this motion to discharge the jury.
3 If anything, it's premature at this point
4 to try to anticipate what the jurors have been exposed to
5 during the last twelve or thirteen months alter selection
6 and the recess in this case.
7 Mr. McGuire, on behalf of the defense,
8 has cited Parsons v State from 74 Nevada. We would note
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for the Court's attention that that is a l958 Nevada Supreme

Court case.

Now, we will just refor the Court to
one other case, that being the case of Bean, B-e-a-n, v.

State, 8l Nevada 253 98 Pacific Second 251, that is a 1965

Nevada Supreme Court case. It is a case in which the
defendant was charged and convicted of first degree murder.

The issue there arose regarding the separation of the jury.

Your Honor, I would like to read, if I

could, a paragraph from that case and from our Supremo Court

in the opinion that was given by Justice Thompson:

"Finally, it is contended that
reversible error occurred because the

jurors were not kept together, in charge
of a proper officer, for the duration
of the trial."

It then gives N.R.S. 175.320, which is
our existing statute of 175.391.

It goes on, your Honor, to say:
"¡he contention has no merit, Neither

side requested that the jurors be kept
together, rather than allowed to separate
during recesses, nor docs the record

reflect any support for the claim that

-10-
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3

4

5

6

• •
the verdict may have been influenced

because of their separation during
recesses. Absent a request pursuant
to N.R.S. 175.320," which is now

391, "or some affirmative showing

of prejudice, this court cannot

7 interfere."
8 We will submit what the Court has done

9 in 1969 is change the standard that it adopted in 1958.

10 The burden is no longer just one that is arbitrarily placed

11 on the State to show that there was no prejudice, rather

12 an affirmative duty exists on either party that wants to

13 discharge the jury when some prejudice has occurred.

14 The State would submit, your Honor,

15 that it is probably appropriate to hold this motion in

16 abeyance, denying it at this time until the jury can be

17 returned to the box and opportunity given to counsel on both

18 sides as wall as the Court to canvass the jury and determine

19 whether or not there has been any prejudice or improper

20 exposure or impropriety that has occurred as a result of

21 the jury having been out and separated during the course of

22 these.proceedings.
23 We will submit the matter, your Honor.

24 THE COURT: Well, I am indined to agree at

25 this point. I do not really know after this amount of time,

26 more than either of you gentlemen do, whether we can maintain

27 this jury or not. But I do think it is appropriate to make

28

29

30

31

32

some determination when we can call them in and find out.

We couldn't even be sure that they were

all well and able to come back at all. We didn't know until

recently when the clerk's office has determined that they're
all still here and in this area. We weren't even sure of that.
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So, I am going to deny the motion with

2 every right to have it renewed and we will have to make the

3 determination at the time that we begin this case whether

4 that jury can go forward or not.

5 I think maybe the proper thing to do

6 under these circumstances would be to allow you an opportunity

7 to ask some questions and the Court will ask some questions

8 of the jurors, too. I think they probably should be canvassed

9

10

11

since no testimony has been taken and we have gone a whole

year.
I do not know how else we can make this

12 determination. If either of you can come up with any better

13 solution, I would be glad to entertain it. That is if you

14

15

could come up with any better ideas.

But I think we will have to withold that

16 until we can see what the situation may be. It is a

17

18

19

20

21

very difficult problem.

Let the record reflect though that this
problem is incurred--this Court has no control over the

time frame for this case. An appeal was taken on behalf of

the defense as to the selection of the jury and the State

22 Supreme Court sat on it for over five months. There was no
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way to move this case on for that period of time. It just
took that period of time for them to resolve it. It may have

been a very complex case for them to resolve. I don't know.

But it was a long time from May until they came up with their
decision on it.

Then after that the defendant was taken

ill and we had to follow the procedures to have the psychiatric
examinations and tests made and determinations made that he

needed treatment. As soon as we could get that resolved,
we ordered the treatment.

-12- 48
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Now the additional delay that was

2 incurred because he was treated. These are all appropriate
3 things that have to take place in this case.

4 Now, as soon as we have come back to

5 have the matter set for trial, we are faced with the fact

6 that there are other criminal cases ahead of it. 'There's

7
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another murder case already ahead of this case that this Court

has to hear and there is just so much time available.
The first available time that we could get

two weeks in which is what was needed, has been designated
for this court trial. So, from the Court's standpoint I think
the record ought to reflect that there has never been any

reason from this Court's standpoint or effort from this Court

to delay anything and these are things that have just been

beyond the control of the Court to handle.

Also I would like the record to reflect
that we have done a little research in this arca as well and

State versus Van Heuke]om seems to have some application for
the case as well. It's an old case from 1950 but it's an

important case and it has some application to the ruling
that the Court makes.

In this case the Court did go back and

have the transcript checked very carefully and the transcript
indicated that both sides--there was no request here to keep
the jury together and, in fact, it was an impossibility
obviously over this great period of time because it was

uncontrollable, but there was no request and there is
adequate law to indicate that failure to request does waive

that requirement to keep parties together. But in any case

this is something we will meet head-on when we get the jury
back together with the defendant present with his counsels

and with the State with their counsels.

t

-13-
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So, it is denied at this time subject

2 to being reconsidered at the time we begin the case.

3 Do you have another motion, Mr. McGuire?

4 MR. MCGUIRE: We do, your Honor.

5 We have a motion to discover prior bad

6 acts and convictions and to suppress the same.

7 Your Honor, to begin with, I would note

8 that the State has provided us with certain material voluntarily

9 relating to a conviction of aggravated assault in Sacramento,

10 a conviction of violation of Section 245A of the California

11 Penal Code. And in particular we would, having received the

12 discovery material on that, move to suppress that.

13 We also believe that there may be a

14 cultivation of marijuana conviction as a felony from Oregon

15

16

. 17
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in 1978. If the State has evidence of that and intends to

use that, our motion goes to suppress that also.

Those, your Honor, I believe are the only

two actual felony convictions that my client has. If there

are any more that the State has information about and intends

to use, We would seek to discover them.

Your Honor, this motion goes to the

fundamental consideration of the defendant's decision to
a

testify. Our statutes provide that a felony conviction can

be used to impeach a defendant but sets limitations that a

felony conviction more than ten years old is inadmissible.

Our Supreme Court has gone beyond that
and stated that they are satisfied that there is a further

standard and that is that the more recent convictions are

admissible only if their probative value outweighs the

danger of prejudice to the defendant and would not result
in confusion of the issues or misleading the jury. That is

the case of Edwards versus the State, 90 Nevada 255 524 Pacific

-]4-
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Second 328, and I believe that's a 1974 case.

Your Honor, in this case I believe that
the prejudicial value or the prejudicial harm from either of

these convictions being used against Mr. Ybarra would far

outweigh any probative value.

The assault in California, your Honor,

does not in any way go to his truthfulness. There is no

element of fraud or deceit in such a crime. It is a crime of

violence rather than a crime involving untruthfulness or fraud.

Your Honor, consequently the mere fact of a conviction for
such a crime, I submit, is not appropriate for impeachment

or to be used for impeachment purposes.

Secondly, your Honor, is a crime of

violence itself closely related to the crime in the present
case? It may very well be misunderstood or misused by the

jury to reason that if Mr. Ybarra had such an offense then

it is more likely that he committed this, That is precisely
the type of reasoning that should be avoided, your Honor,

and the best way to avoid it is by simply not permitting the

use of such a conviction for the inappropriate purpose of

impeachment.

No instruction, your Honor, I submit,
is going to overcome the jury's tendency to reason it that
way.

Similarly, the cultivation of marijuana,

your Honor, a violation of the controlled substance laws in
Oregon, does not in any way directly relate to Mr. Ybarra's

propensity to be honest or truthful. It really sheds no

light on his credibility as a witness and at the same time

it tends to persuade the jury that he is a bad person, which

is going to result in the same confusion of issues and the

same unwarranted prejudices as the assault charge being used,

--15-
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THE COURT: All right. Thank you.

Mr. Johnston, do you have any response?

MR. JOHNSTON: Yes, your Honor.

On behalf of the State, we filed an

opposition to this particular motion. We do not intend to

nor are we prepared to address the substance of the motion.

Rather we feel there has been a procedural defect in the

case and we would refer the Court to N.R.S. 124,125. It
requires that certain motions be made prior to trial,
particularly motions to suppress evidence, and all other
motions and it does make an exception for later motions in

time and these are the two exceptions: "unless opportunity
to make any such motion prior to trial did not exist or,"
in other words there was no opportunity to make this motion

before trial, which there was. I believe it's been stated

already that they received the discovery regarding prior
convictions and, of course, having had contact with their
client there is a large presumption, although I am sure the

Court could canvass between counsel and the defendant, as

to whether or not that information was shared that that
was shared with him and that that would be a practical
request that the defense counsel could ask up front in its
preparation for trial.

Your Honor, certainly they didn't ask

it after trial began or alternatively the moving party was

not aware of the grounds for the motion prior to trial and

that would be the case where the defendant told them or,he

your Honor.

2 Consequently, I would submit that under

3 the standard in this state, neither of these prior
convictions should be permitted to be used by the State for

impeachment purposes.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

·l6- a3

AA01025



•
lied about it.

@

2 But: in this case they were provided with

3 information from our office. And I will state, as an officer
4 of the court, that that was prior to the commencement of the

5 trial in this particular case.

6 Therefore, according to N.R.S. 174.125,

7 this motion is improperly before the Court and it does not

8 properly stand here today to be argued on the merits.

9 The statute does provide the escape valve

10 for two cases. Neither of those have been preventod.

11 Subsection 4 of that particular statute states that grounds

12 for making such a motion after the trial provided or at the

13 trial must be shown by affidavit. Clearly the legislature has

14 made it clear that the Court has upheld this, never finding

15 another way around this particular incident or situation.

16 Your Honor, the affidavit is required
17 to get this before the Court and it has to state one of the

18 two reasons, either there was no opportunity to make it earlier
19 or they were not aware of the information forming the factual

20 basis for the motion. Therefore, we oppose the motion and

21 submit the matter.

22

23

24

25

Mr. McGuire?

THE COURT: All right. Fine.
Is there anything further on that,

MR. MCGUIRE: Your Honor, I first received the

26 opposition to the motion this morning and am raising this

27 ground to oppose it.
28 I would note, your Honor, this is an
29 unusual case in that while trial has commenced, we, neverthelessy

30 have had this thirteenon th hiatus. The State is not

31 substantially prejudiced in any way by our bringing in the

32 motion at this time and I would submit that the lack of any
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opposition to it on the merit case that is meritorious and

2 we appeal to the Court's discretion, your Honor, to grant
3 it in spite of its somewhat belated presentation.
4 THE COURT: All right.
5 Well, the Court will take this under

6 advisement and review it. I have not had the opportunity to

7 review each side on this matter.
Are there any other motions you have,8

9

10

Mr. McGuire?

MR. MCGUIRE: Just one additional comment on

11 that, your Honor.

12 If the Court does decide that it's
13 appropriate before the Court at this time, we would like an

14 opportunity to file points and authorities on the subject
15. matter and the law.

16 THE COURT: All right.
17 MR. JOHNSTON: But, you know, prejudice is

18 not the standard.

19 THE COURT: Anything further, Mr. McGuire,

20 that you have? Are there any other motions?

21

22

MR. MCGUIRE: NO, yOur Honor.

THE COURT; All right.
23 Does the State have any motions before

24 the Court this morning?

25 MR. JOHNS'TON: Yes, your Honor, we do.

26 We filed some this morning so there has

27 not been a large amount of time for the defense to review

28 or to respond to these. In the event that it is necessary,

29 we would join in a stipulation to continue on any of these

30 motions that the defense feels the need to have continued.

31 We have a motion for discovery. In this

32 particular case, we have asked for copies of the reports of

-18-
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Fine. That will be taken care of.THIE COURT:

MR. MCGUIRE: NO, Our Honor.

I do apologize for not having provided
Mr. Johnston with a copy of.the report. I have discussed
its substanco with him and we will get him a copy of that
report today.

THE COURT: All right. Very well.
Then that can be granted. There is no

opposition to that.

to that?

Mr. McGuire, do you have any objection

THE COURT: Al right.

bcen paid by the county, as I understand, and after repeated

requests we still have not received copies of the reports.
Your Honor, clearly it is in the Court's

order that we should receive those and we have attached a

copy of that to our motion. We would ask that the Court at
this time order that we receive copies of the appropriate
discovery.

afternoon, your Honor.

About when will you do that, Mr. McGuire?

Could you do that real soon?

MR. MCGUIRE: I will have that to him this

Do you have any other motions, Mr. Johnston?

MR. JOHNSTON: Yes, your Honor.

We have a second motion for discovery that
we filed regarding a polygraph examination that was done in

this particular case that was requested some time ago by the

the Forensic Science Criminalistic Laboratory in Reno, Nevada.

2 Early in this case defense made a motion for appointment of

3 the laboratory and for payment by the county to perform these

services. They have performed these services. They have4

5
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defense and a hearing was held before the Court on the llth of

March, 1980, just about three weeks prior to the commencing ,

of the trial. t that time, your Ilonor, Mr. McGuire, on

behalf of the defense, appeared and requested that Hugh Lance,

L-a-n-cc, of Russ Jones and Associates be appointed to perform
a polygraph examination.

At that hearing Mr. Fairman appeared on

behalf of our office, Deputy District Attorney, and made a

request that pursuant to .the reciprocal discovery, which was

already in existence in this case, that the State be entitled
to a copy ofothe report of that examination. The Court, in

its line of questioning of the issue, saw a much larger
request and that was the propriety of even ordering such a

polygraph examination at State expense.
Your Honor, after some discussion among

the Court and counsol it was decided that it is conserved to
tho defense's benefit regarding the plea of not guilty by

reason of insanity. This had been imposed at that time and

on that basis at page six of that particular transcript the

Court said, "It may lead to discoverable material that is not

readily available in view of the plea of not guilty by reason

of insanity," and on that basis it was ordered.

The plea of not guilty by reason of

insanity has subsequently been withdrawn. It's now been

reinstated today. We would submit that it is appropriate for
the State to get a copy of that polygraph examination.

Also, your Honor, the statutes dealing
with the employment of experts and the discovery, the

reciprocal discovery, at Chapter 174 the State is entitled
to the discovery in this case, too, even though some people
don't want to acknowledge that.

-20-
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• •
Your Honor, we would submit that there

is a possibility that this test could lead to some admissible

evidence on behalf of the State and particularly in light
of. the not guilty by reason of insanity it is appropriate for

discovery and should be made available to the State.
THE COURT: All right.

Mr. McGuire, any response?

MR. MCGUIRE: Your Honor, I received this
motion for discovery this morning. I note that it indicates
that it's based upon Points and Authorities and the affidavit
of Robert J. Johnston, all of which are attached hereto and

somehow in the mass of material I received those were not

present.
MR. JOHNSTON: Well, your Honor, excuse me,

and--

THE COURT: You can sce-­
MR. JOHNSTON: I did--
THE COURT: What I am saying is that you need

additional time.

MR. JOINS'TON: Additionally, for the record,

your Honor, Mr. McGuire has not been blindsighted by any of

these motions. He was well advised and aware of them early
last week.

MR. MCGUIRE: We have been discussing, your

Honor, the mutual motions that have been made here today.

That is correct.
THIE COURT: Well, this is one that needs some

time to review before you can even respond.
MR. MCGUIRE: Yes. Yes.

THE COURT: So why don't we take another, what

ten days? Is that what you are entitled to now under the

Rules--

490
8
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anyway--

MR. JOHNSTON: No, your Honor.

Are you going to file any Points and

Authorities, Mr. Johnson?

the court in adequate time.

In any case, it is my understanding that
this request is not directed actually at the use of.this

(continuing)--the polygraphTHE COURT:

MR. JOINSTON: Yes, T believe we will.

Your Honor, I believe we have five days

in which to respond, which would still give us two weeks

before the trial.
THE COURT: Well, as Jong as we get it in

MR. MCGUIRE: I think that would be appropriate.
THE COURT: (continuing)--to respond.

Then the matter can stand submitted on

the Points and Authorities.

examination itself, which I have indicated earlier and we

all know really isn't admissible--
MR., MCGUIRE; Yes.

THE COURT: (continuing)--without your joint
stipulation in this case.

All right. Is there any other motions

on behalf of the State?
MR. JOHNSTON: Yes, your Honor.

We have one other motion, a motion for
leave to endorse names on Information and I submitted that
with Points and Authorities and I would just submit that to
the Court.

THE COURT: Mr. McGuire, do you have any

objection to that?

MR. MCGUIRE: No, your Honor.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

-22-

AA01031



• •

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

THE COURT: 'That one is granted. That is a

usual and ordinary motion and it is granted.
I draw to the court's attention that

these additional names now have been added to this particular
case: Dr. William D. O'Gorman, Ira B. Pauly, Donald A. MOlde,

Phillip 7. Rich, M. W. Neal, Martin E. Gutride, Robert Billings,
Lester Robison, and Ray Bachmeier; those are all additional

names that have bcen added to the Information by motion.

Ihere is plenty of time so there will be no prejudice to

anyone.

Now, is there any further motions of

any kind?

MR. MCGUIRE: NO, VOur Honor.

MR. JOHNSTON: No, your Honor. 'There is nothing

on behalf of the State.
It is my understanding that the court

file in this particular case is sealed.
'I'HE COURT: The record has been. It's open

now because we have so many motions. It will be sealed

throughout these procedures though.

MR. JOHNSTON: We would ask that at least
part pf it as to some of these motions remain sealed and

not available to the public and the press and that would

include the motion regarding the polygraph on behalf of the

State.
THE COURT: Any prior bad acts. I am sure

that the defense would like to have that sealed.

MR. MCGUIRE: Yes, Your Honor.

We would join in that and also on the

motion for prior bad acts and also that we request that the

transcript of preliminary hearing remain sealed, your Honor.

THE COURT: All right. That is fine.

AA01032
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•••sf KG6ióGG. • 15
ATTEST: Full, true and accurate transcript of proceedings.

k # k # t k

It is tho order of the Court that these

2 matters will remain sealed to avoid as much publicity as

3 we can to try to get this case tried.
MR. MCGUIRE: In fact, your Honor, in the

absence of any opposition or any inquiry (Crom the outside,

at the present we would ask that the whole trial remain sealed

at this time.

THE COURT: Well, as I have indicated, it's
been sealed and there hasn't been any request really. There

isn't anybody here today interested in this case. There

isn't any press here. They just have lost track of this case,

I guess, which is well for everyone. That is a benefit to

everyone.
Is there anything further then, gentlemen?

MR. MCGUIRE: NO, your Honor.

MR. JOHNSTON: Nothing on behalf of the State.

THE COURT; And the arrangements for Mr. Ybarra

will be made through the Sheriff's Office and the undersheriff

here and the Court will ask of him to let us know when

Mr. Ybarra is transferred to another facility.
There being nothing further then the

Court.will be in recess.
MR. BARCLAY: All right. Thank you.

(At the hour of ll:40, the proceedings

were concluded.)
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1e No. _1511 14/R21 3:39

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THIE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PIE

»•A3 -
STEVEN G. MCGUIRE

Deputy Nevada State Public Defender

POINTS AND AUTHORITIES

COUNT II of the Complaint on file herein charges Defendant

with KIDNAPPING IN THE FIRST DEGREE, alleging that Defendant wilfully and

unlawfully did lead, entice, carry away and detain the person of NANCY

-1-

MOTION TO DISMISS COUNTS
II AND III OF THE
INFORMAT I OH

k t t k k

THE STATE OF NEVADA,

Plaintiff,

V$-

ROBERT Y8ARRA, JR.,

COMES NOM, Defendant, OBERT YBARRA, JR., by and through his

attorneys, NORMAN Y. HERRING, ESQ., Nevada State Public Defender, and

STEVEN G. MCGUIRE, ESQ., Deputy Nevada State Public Defender, and moves the

above-entitled Court for its Order dismissing COUNTS II and III of the

INFORMATION on file herein on the grounds that there was insufficient evidence

presented at the Preliminary Hearing to bind over Defendant on said Counts.

This Motion is based on the TRANSCRIPT OF PROCEEDINGS,

Preliminary Hearing, on file herein, the POINTS AND AUTHORITIES filed herewith

and all relevant points of law and rules of court.

wr 0ts 22as st .éeeu 1ss.
NORMAN Y. HERRING
Nevada State Public Defender
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I GRIFFITH, a minor child, then 16 years old.

2 A1l of the testimony at the Preliminary Hearing concerning

3 Ms. Griffith's alleged encounter with Defendant indicates that Ms. Griffith

4 voluntarily associated with Defendant and freely accompanied him and remained

5 with him even over the objections of her friend Johnna Cordova. (PRELIMINARY

6 IEARING TRANSCRIPT, hereafter P.H.T., pp. 158 through 161, 171 through 172.)

7 CUNT III of the INFORMATION on file herein charges Defendant

8 with BATTERY WITH INTENT TO COMMIT SEXUAL ASSAULT, alleging that Defendant

9 wilfully and unlawfully used force and violence upon the person of ANCY

1O GRIFFITH with the intent to commit a sexual assault upon her.

11 DR. SMANDER, who conducted the autopsy, was at most able to

12 say that there was intercourse prior to death and that mild force may have been

13 involved. He was unable to specify the time except that it was "not much

14 beyond two days at the outside." (P.H.T. p. 14.) Although he testified to

15 some hemorrhaging in the brain which, in his opinion, was caused by trauma,

16 he was unable to determine whether a blow or a fall was responsible. He

•17 further noted that hemorrhaging under the scalp could be due to the fire.
I8 (P.A.T. p. 16.)

19 Defendant, therefore, respectfully requests that COUNTS II

20 and III of the INFORMATION on file herein be dismissed.

NORMAN Y, HERRING
Nevada State Public Defender

, 1981.

( -
ay: R.#ita

S NG. MCGUIRE

Deputy Nevada State Public Defender
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File No. l 511

2

3

4

5

6 IN THE SEVENTH JUDICIAL DISTRICT COURT OF TIE STATE OF

7 NEVADA, IN ANO FOR THE COUNTY OF WHITE PINE

B ¥ w k # # #t

9 THE STATE OF NEVADA,

10 Plaintiff,

12 ROBERT YBARRA, JR.,

II

13

-y$-

_Defendant.

EX PARTE MOTION FOR ORDER
SHORTENING TIME

14 COMES NOW, Defendant ROBERT YBARRA, JR., by and through his

15 attorneys, NORMAN Y. HERRING, ESQ., Nevada State Public Defender, and STEVEN G.

16 MCGUIRE, ESQ., Deputy Nevada State Public Defender, and moves the Court for

17 its Order shortening the notice required to be given Plaintiff for the hearing

18 of Defendant's MOTION TO DISMISS COUNTS II AND III OF THE INFORMATION on the

19 grounds that the issues raised therein should be resolved prior to trial and

20 that good cause exists for such shortened notice.
21 This Motion is based on the points and authorities attached
22 hereto, the Affidavit of STEVEN G. MCGUIRE, ESQ., Filed herewith, the

.,

23 pleadings and other documents on file herein, and all relevant points of law

24 and rules of court.

NORMAN Y. HERRING
tlevada State Public Defender

POINTSAND AUTHORITIES

The above-entitled action is a massive and complex case. It

·a.
Deputy Nevada State Public Defender
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aro 0ts 22y ore , 1981.
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arose at a time when White Pine County, Nevada, Public Defender services were

being provided on a contract basis by a private practitioner hired in ugust,
1979, and responsible for two other counties,

At the time of the Preliminary Hearing in the above-entitled

action, the attorney responsible for White Pine County had two other capital

murder cases pending and was assignod co-counsel by the Nevada State Public

Defender's Office due to the case load, lack of extensive criminal defense

experience and the Nevada State Public Defender's policy of assigning two

attorneys to all capital murder cases.

Due to the case load of the Nevada State Public Defender's

Office and high turnover of personnel, four successive co-counsels have been

assigned to this case, the most recent having just raised the issue of whether

there was sufficient evidence at the Preliminary Hearing to bind Defendant over

on COUNTS II and III of the Information on file herein.

COUTS II and III carry potential sentences of life in prison

without the possibility of parole. Furthermore, both first degree kidnapping

and forceable rape constitute circumstances aggrevating first degree murder in

determining the penalty.

In view of the circumstances which lead to failure to

previously raise this issue, the issue should now be resolved prior to trial,
wreo as.224wy o_a,1 ,1se.

NORMAN Y, HERRING
Nevada State Public Defender

o. .ace
STEVER G. MCGUIRE

Deputy Nevada State Public Defender

- 2 and last -
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1 Fie No. _15M
2

3

4

5

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

AFFIDAVIT OE STEVEN G, MCGUIRE

k ke k k k kl

Plaintiff,
-VS-

THE STATE OF NVAA, )

)

l
)

)
ROBERT YBARRA, JR., )

Oefondant. _\

6

7

8

9

10

11

12

13

14 STATE OF NEVADA,

15 County of White Pine.

)

) SS.
)

16 STEVEN G, MCGUIRE, ESQ., being first duly sworn, deposes and

17 says as follows:

18

19

20

21

22

23

24

I. That he has personal knowledge of the facts contained

herein and is competent to testify thereto,

2. Affiant contracted with the Nevada State Public Defender

beginning August 14, 1979, to provide all public defender services to White

Pine, Lincoln, and Eureka Counties, Nevada, as an independent contractor for

six (6) months for a sum of Eight Thousand Dollars ($8,000.00).

3. Affiant was admitted to the State Bar of Nevada in

25 September, 1977, and had not engaged in the practice of criminal defense prior
26 to August 14, 1979.

27 4. In August, I979, AFant was appointed to represent

28 Defendant 0SE JAIME AGUILAR in a capital murder case in Lincoln County, Nevada;

29 in October, 1979, Affiant was appointed in the above-entitled action, and also

30 to represent DENNIS LINDEN DEAN in a capital murder case in White Pine County,

31 Nevada.

32 5. Due to lack of extensive criminal defense experience and

STEVEN G. M6GUIRE
AT0HEY AT LAW

420 CAMPI'NS1KEET
EY,'IV)A R929y0! 2s 278

602
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l the pressure of three simultaneous capital murder cases, Affiant requested and

2 received the assistance of co-counsel from the Nevada State Public Defender.

3 6, Four successive co-counsels have been assigned to work

4 with Affiant on the above-entitled case, one having subsequently been assigned

5 exclusively Lo appellate work and two having quit the !evada State Public

6 Defender's Office.

7 7. Due to Affiant's initial inexperience and high turnover of

8 more experienced counsel working with Affiant, the issue of whether sufficient

9 evidence was presented at the preliminary hearing to bind over Defendant on

IO COUNTS II and III of the Information was not seen until .raised by present

, 1981.

/•
CGUIRE

Deputy Nevada State Public Defender

DATED this -'2=?.. day of __A¡vJ _
co-counsel.11

12

13

14

15

16 SUBSCRIBED AND SORN TO before me this

a«sysr se./l . ses.

",_- -±a9 l..z.a, sacs
NOTARY PUBLIC
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STEVEN G MGU)RE
ATTORNEY MT Ai

42 4PT0N STREET
ÉL,Y. NEA)4 g01

0128,9 276%
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No. 1511 73,

2

3

4

5

6 IN THE SEVENTH JUDICIAL DISTRICT COURT OF TILE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WHITE PINE

Respectfully submitted,

r:u'~z:/o.·
-s6$i • RRIG

evada s.Z +B1e ede

COMES NOW, NORMAN Y. HERRING, Nevada State Public

Defender and counsel for ROBERT YBARRA, and moves this Honorable

Court for a continuance of the herein trial. This Motion is
based upon the attached Affidavits and Points and Authorities
which show that counsel has not had sufficient time to prepare
for trial in light of recent medical developments and the

retirement from state service of previous counsel for the

defense.

WHEREFORE, it is respectfully requested that the trial
óf the matter be continued for a reasonable period of time to

allow completion of neurological testing and interviews of

examining psychiatrists.
Ir is submitted that the continuance is requested in

good faith and not for the purposes of delay.
DATED this 29l aay of April, 1981.
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THE STATE OF NEVADA, )
)

Plaintiff, )
)

v. )
)

ROBERT YBARRA, JR., )
)

Defendant. )__)

MOTION TO CONTINUEIle
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1

2

Certificate of Service

I hereby certify that I am employed by the Office of

3 the Nevada State Public Defender and that on the _29 day of

4 April,198l, I served the foregoing MOTION TO CONTINUE, together
5 with the POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO CONTINUE

6 and AFFIDAVITS attached thereto, by mailing a copy thereof to

7 ROBERT JOHNSTON, White Pine County District Attorney, White Pine

8 County Courthouse, Ely, Nevada 89301.
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No. 1511

• •

TN TIIE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

STATE OF NEVADA )
) ss.

CARSON CITY )

NORMAN Y. HERRING, being first duly sworn, deposes
and says:

1. I am the Nevada State Public Defender.

2. I currently am the supervising attorney for all
Deputy Public Defenders working for the State Public Defender,

including Steve McGuire.

3. I am currently the supervising attorney in the
case of State v. Robert Ybarra. Previous supervising tr1al
attorneys were Martin Wiener and Thomas Perkins, both Chief

Trial Attorneys for the Nevada State Public Defender. During
the period of the interlocutory appeal to the Nevada Supreme

Court concerning change of venue and the succeeding period of
Mr. Ybarra's incompetency, both Mr. Wiener and Mr. Perkins left
the office of the Nevada State Public Defender.

4. On March 2, 1981, this Court entered an Order

returning Mr. Ybarra to White Pine County to stand trial.

2

3

4

5
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7

8

9

IO

JI
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THE STATE OF NEVADA,

Plaintiff,
v.

ROBERT YBARRA, JR.,
Defendant.

)
)
)
)
)
)
)
)
)
)

AFFIDAVIT
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1 Until that time, Affiant had spoken to Mr. Ybarra on two

2 occasions and on both of those occasions, Mr. Ybarra was

3 delusional and uncooperative to counsel's attempt to elicit
4 information relating to the instant offense.

5 5. During March, 1981, Affiant was preparing for

6 a first degree murder trial in Fallon, Nevada, in which the

7 death penalty was sought. That trial commenced on March 23,

8 1981 and concluded on April 10,_198l. During that trial's
9 preparation and presentation, Affiant had no available time to

10 work or study the herein case.
11 6. Since January l, 1981, Affaint has personally
12 handled 50 felony cases in Churchill County and ll other

13 adult cases in Churchill County and l6 juvenile cases. All

14 are newly assigned cases since January 1, 1981. Affiant is
i5 also responsible for the preparation and presentation of the

16 bienniel budget of the Nevada State Public Defender to the

I7 State Legislature; this has required three budget presentations
18 in addition to meetings with the State Budget Division and

19 individual legislators. At least one budget presentation is
20 still expected before the Senate Finance Committee on A.B, 397,
21 which sets fees assessed to counties served by the Nevada

22 State Public Defender.

23 7. Additionally, since January l, 1981, Affiant
24 has personally supervised and counseled attorneys on four (4)
25 first degree murder cases, presented and argued two (2) cases
26 before the Nevada Supreme Court, researched and briefed three
27 (3) appeals before the Nevada Supreme Court. Affiant since
28

29

April 10, 198l has researched and drafted two (2) reply briefs
to the Nevada Supreme Court in the cases of Aguilar v. State

30 and Bushnell v. State. Affiant has asked for and received an
31

32

T,PupI¢ DEFENDER
fe, M lrY, ME"Aba

.62» 6700

extension of time to file the reply brief in the case of

61.7
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2

Gress v. State.
8. Affiant has attempted to consult with witnesses

3 expected to testify in the herein case. Affiant is informed'

4 and believes that Dr. Lyn Gerow will be called as a witness

5 for the State to rebut any claim of insanity. Dr, Gerow's

6 calendar has not been such that he has been able to allow

7 Affiant an interview. Affiant is also informed and believes

8 that Dr. Donald Mo1de will be called as a witness for the

9 State. Affiant has not been able to arrange an appointment

10 with Dr. Molde. Additionally, Affiant is informed and believes

11 that Dr. Molde conducted a psychiatric evaluation of Mr. Ybarra

12 as recently as April 28, 1981, the results of which are unknown

13 to Affiant.
14 9. Affiant is informed and believes that Dr. David

15 Dapra has conducted an EEG examination of Mr. Ybarra the week

16 of April 20, 1981. On April 24, 198l, Affiant attempted to talk
17 to Dr. Dapra concerning the EEG results but was informed that
18 Dr. Dapra would not discuss the examination results. Affiant
19 is informed and believes that the EEG examination showed

20 evidence of a brain lesion, although Affiant has not received
21 a copy of any report prepared by Dr. Dapra.
22 10. Affiant is also informed and believes that the
23 results of the April, 1981 EEG may have been altered by the
24 current medication which Mr. Ybarra is taking, namely, Lithium

25 300 mg. per day, and stelazine 20 mg. per day. Affiant is
26

27

28

29

30

31

32

+PypL.se £PENDERr ctr, Mr,vr

informed and believes that a currently accurate EEG is essential
to determine the extent of any brain damage, as well as link

any neurological damage to earlier EEGs given Ybarra in 1965

and 1968,

11. Affiant is informed by Dr. Louis Richnak that
at least two EEGs free from the effects of medication are
desirable to assure accuracy and that the tests should be

-3-
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2

separated by approximately one week to provide a control.
12. Wherefore, Affiant is informed and believes that

3 a great deal of information concerning Mr. Ybarra's mental

4 and medical condition is currently undeveloped, but available

5 and is necessary for a proper presentation of the defense in

6 this case. As a result of this undeveloped information,
the defense must request a continuance of the herein case

g for purposes of securing this information.

9 13. Aff1ant is informed and believes that Dr. Robert

10 Freeman, prison physician and psychiatrist is seriously ill and

11 is a patient at the Martinez Veterans Hospital in California.
12 Dr. Freeman's illness has made it difficult, if not impossible,
13 for counsel for defendant to arrange supplemental neurological
14 testing and to arrange for the discontinuance of Mr. Ybarra's
I5 current medications.

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

rr pm9¢ Dr;ER
g#él, Nea
02.77» 70o

l4. Affiant states that the continuance is requested
in good faith and not for the purposes of delay. This

continuance is further requested due to newly discovered
evidence of brain damage which is essential to the defense case,

Further, Affiant saith not.otDATED this Zl-- day of April, 1981.a •k6av y we««rs
(_)

SUBSCRIBED AND SWORN TO before me

this 29-aay of Apri1, 1981.

AA01045



IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

STATE OF NEVADA )
) ss.

CARSON CITY )

DAVID DAPRA, M.D., being first duly sworn, deposes

and says:
l. I am a medical doctor specializing in the

field of neurology.
2. I have examined an EEG tape of an examination

done on Robert Ybarra during April, 1981.

3. I have determined that the results of that
examination showed possible organic damage to the right frontal
lobe of Mr. Ybarra's brain. I am also informed and believe
that Mr. Ybarra was receiving a high dosage of Lithium at
the time he was examined. I am informed and believe that the

dosage of Lithium may have affected the test results in
some way.

4. Another examination after Mr. Ybarra has been

taken off his dosage of Lithium for a period of two weeks

would be helpful in determining whether the Lithium dosage

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

•
No. 1511

THE STATE OF NEVADA, )
)

Plaintiff, )
)

v. )
)

ROBERT YBARRA, JR., )
)

Defendant. )
, )

•

AFFIDAVIT

¥EPuBLM! DENDER -1-

AA01046
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1 affected the EEG results. At the present time, I am unable to

day of April, 1981.(«ii u
DAVIDDAPRA, M.DV

Further, A£fiat saith not.
wt au. Zq

I

JUT A. POT9.
Mo pony Pblle.$oft wt #eweeo.7..+w .

lg.tars.sod-EB+FIFE+Ill: __i

say with any degree of medical certainty that the results of the

April EEG examination are due to an organic disorder or due to
medication.

SUBSCRIBED AND SWORN TO before me

sap2 ay or Ari1, 1981.

at, a.tol Notary se

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Punt,I FENDER
SN irY, EVE9

179» 6700
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1 No. 1511

2

3

4

5

• •

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

Robert Ybarra has been charged with First Degree

Murder, Kidnapping in the First Degree, Sexual Assault and

Battery with Intent to Commit Sexual Assault. The State has

given notice that it intends to seek the death penalty.
Mr, Ybarra has until February, 1981 refused to

cooperate with counsel and in fact, in November, 1980, was

found incompetent to stand trial due in large to his inability
to cooperate with counsel. As shown by the attached Affidavit
of Norman Y. Herring, recent tests as well as previous brain
wave tests show significant neurological abnormalities. By

Dr. Dapra's indication, the current EEG which indicated a

possible brain lesion may have been distorted by Mr. Ybarra's
current medications. A new test is essential and should be

free of the medication's potential influence. This would

require a two-week span to purge Mr. Ybarra's system of the

influencing drugs.

Additionally, Dr. John Chappell on April 25, 1981,

delivered to counsel for defense a new psychiatric report

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

THE STATE OF NEVADA,

Plaintiff,
v.

ROBERT YBARRA, JR. ,

Defendant.

)
)
)
)
)
)
)
)
)
)

POINTS AND AUTHORITIES IN
SUPPORT OF CONTINUANCE

I

Punk,IC DPr
¢IrY, +V4p

ff» 6700

-1-.
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1 which present:s a new theory of mental illness which defense

2 counsel has not had the opportunity to review and interpret
3 in light of previous examinations.

4 The law has long been stated that a defendant is

5 entitled to competent counsel. United States Constitution,
6 Amed. 6. As known to this court, there are at least seven (?)

7 psychiatrists who have now examined Mr, Ybarra, not including

8 the psychologists who have also tested him. Now there are

9 neurological examinations which have not been completed which

10 indicate possible organic brain damage. The development of

11 this information is extremely significant and cannot be

12 completed before the commencement of trial.
13 In Peoplev. Douglas, 392 P.2d 964 (Cal. 1964), the

14 Court stated that a continuance may not be denied if to do so

15 would be to deprive counsel. a reasonably adequate time to

16 prepare the defense. Accord, JenninsV. Superior Court, 428

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

pun»I prom
H ¢Ir¥Y, NEVAD

+4"». €7o

P.2d 304 (Ca1. 1967), People v. Moreland, 567 P,2d 355 (Colo.

1977), Lorenz v. People, 412 P.2d 895 (Colo. 1966), State v.

Sot0, 591 P.2d 119 (Haw. 1979).

'Adequate preparation for trial often ,

may be a more important element in the
effective assistance of counsel to which
a defendant is entitled than the forensic
skill exhibited in the courtroom. The
careful investigation of a case and the
thoughtful analysis of the information
may disclose evidence of wwhich even the
defendant is unaware and may suggest issues
and tactics at trial which would not other­
wise emerge.' Moore v. United States, 432 F.
2a 730, 735 (3d CL.170).

Also see, White v. Fagen, 324 U.S. 760, 65 S.Ct. 978, 89 L.

Ed. 1348 (1945).

In State v. Soto, supra, the Court noted that while
the case was not complex, (unlike the present case), ", .. no

court trial is really so simple that the ordinary attorney need

not be afforded a reasonable time in which to analyze and

-2-
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1 evaluate the facts, study the Jaw of the case, plan trial
2 strategy, and prepare his witnesses for testimony." At 121.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

pg»tu DEFENEr
Y, Mr.VADA

+3. 670o

In Zessman v. State, 94 Nev. 28, 573 P.2d 1174

(1978), tbe Court stated that:
''A myopic insistanee upon expediency in
the face of a justifiable request for
delay can make the right to defend with
counsel of little value.' Citing Chand1er
v. Fretag, 348 U.S. 3, 75 S.CE. 1,991.Ea.
(CT55).

In the present case, the defendant would be

substantially prejudiced by requiring defense counsel to

proceed without the opportunity to examine recent neurological
test results and consult with defense witnesses. Additionally,
other evidence of organic brain damage may be developed and

become an integral part of the defense.

In State v. MC1endon, 419 P.2d 69 (Az. 1966), where

a man was suffering from amesia the Court stated he should

not be made to stand trial when the possibility exists that
further examination may show the condition treatable. As in

this case, further examination may have a substantial showing

of organic damage and be consistant with the plea of not guilty
by reason of insanity.

WHEREFORE, based upon the complexity of the herein

case, the lack of preparation of counsel, recent psychological
and neurological exams, it is submitted that the Court must

grant a continuance to allow further medical and neurological
examinations and prepare a proper defense based upon those

results.
ATE ±a±a 2ah a, or Arn. 1981.

Respectfully submitted,

70.-4k-,
NORMAN Y ./ HERRING
Nevada State Public
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No. 1511

I I

)
) SS.
)

THE STATE OF NEVADA, )
)

Plaintiff, )
)

v. ) AFFIDAVIT
)

ROBERT YBARRA, JR., )
)

Defendant, )
)

STATE OF NEVADA

CARSON CITY

ROBERT ORVILLE RALSTON, M.D., being first duly sworn,

deposes and says:
l. I am a physician licensed to practice medicine in

the State of Nevada.

2.. I am currently the supervising physician at the
Northern Nevada Correctional Center where Robert Ybarra is
being held in custody.

3.. I have been asked by Norman Y. Herring, Nevada

State Public Defender and attorney for Robert Ybarra, to

suspend his current medication of Lithium. At the present
time, I have have refused that request due to possible harm to
Mr. Ybarra caused by cessation of his medication and possible
behavior changes.

2

3

4

5

6 IN TIE SEVEN'TH JUDICIAL DISTRICT COURT OF 'THE STATE OF NEVADA

7 IN AND FOR 'THE COUNTY OF HITE PINE

8

9

JO

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

PUBL.¢ DEFENDER -l-
£2.»» 6700
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1 4. I order to comply with Mr. Herring's request, I

3 would require an Order from the Court, direction from a treating

3 psychiatrist and instructions on treatment should Mr. Ybarra

4 becone yiolent or suicidal.

5 Further Affiant saith not.

1981.

DATED this 2_day of -l.wet
(Luk0,k,st.±.

ROBERT ORVILLE RAÍSION, M.D.

SUBSCRIBED AND SWORN TO before me

. 7,,, °this 2)0__ day of ,~r,p-v ,

O- •ii._7.mete7Notary P6II€+

6

7

8

9

10

11

12

13

14

15

J6

l7

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

r PUMLA DEFEEs tit,NrV?DA
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TIE STATE OF NEVADA, )
)

Plaintiff, )
)

v. ) AFFIDAVIT
)

ROBERT YBARRA, JR., )
)

Defendant. )
)

A9: 1
1 No. 1511

2

3

4

5

6 IN THE SEVENIH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WHITE PINE

8

9

10

11

12

13

14

LOUIS RICHNAK, JR., M.D., being first duly sworn,

deposes and says:
l. I am a physician licensed to practice in the State

of Nevada, specializing in the field of psychiatry.
2. I have previously examined Robert Ybarra and am

aware of the current EEG examinations which have been conducted

upon Mr. Ybarra.

3. I am also aware that in the opinion of certain
physicians that the effects of Lithium and Stelazine may have

distorted the EEG results.
4. In order to provide an accurate test result of

an EEG examination which may be crucial to the defense of this
case, it would be necessary to discontinue the use of the Lithium

and Stelazine for a two-week period before a subsequent examina­

tion of Mr. Ybarra is conducted.

STATE OF NEVADA )
15 ) ss.

CARSON CITY )
16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

PuLt Dros
scc1TY, NEVADA

+7 700
-1--
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1 5, As a previously treating physician for Mr. Ybarra,

2 I would cooperate and advise prison physicians as to a recommended

3 method of treatment and therapy in the absence of Lithium and

4 Stelazine concerning both Mr. Ybarra's possible violent behavior

5 and suicidal ideation.

6 Further Affiant saith not.

JUT4 A, PO0erg
otary Ple•os ol #wodu€@ors Cityly MApointvan4tro 30.$%,g

Ca a#.to
[7 Norary Palie

before me

1981.

DATED this

SUBSCRIBED AND SORN 'TO

a, 1sia. ro».

7

8

9
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28
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30

31

32
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2

3

4

5

CASE NO.

•

1511

•

OR I GI NA L

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE

OF NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

--Oo--

6

7

8

9

10

11

12

13

14

15

THE STATE OF NEVADA,

Plaintiff,
-VS-

ROBERT YBARRA, JR.,
Defendant.

)
)
)
)
)
)
)
)
)
)

o 11

16

17

18

19

20

21

22

23

24

2S

26

27

28

29

REPORTER'S TRANSCRIPT

OF

MOTION FOR CONTINUANCE

BEFORE THE HONORABLE MERLYN H. HOYT, DISTRICT JUDGE

Monday, May 4, 198l

3:00 p.m.

30

31

32

Reported by: RENEE SILVAGGIO, C.S.R. 122
Official Court Reporter

+
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3
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6

1

8

•

10

11

12

13

14

16

16

17

18
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23

24

26

26

28

29

31

32

•

APPEARANCES:

For the State:

For the Defendant:

•

ROBERT J. JOHNSTON, ESQUIREDistrict Attorney
White Pine County Courthouse
Ely, Nevada 89301

and

GARY D. FAIRMAN, ESQUIRE
Deputy District Attorney
White Pine County Courthouse
Ely, Nevada 89301

NORMAN Y. HERRING, ESQUIRE
Nevada State Public Defender
Capitol Complex
Carson City, Nevada 89710

and

STEVEN G. MCGUIRE, ESQUIRE
Deputy State Public Defender
420 Campton Street
Ely, Nevada 89301

-2-
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14

16
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19

20
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24

25

26

27

28

29

30

3

32

Name

HERRING, Norman Y,

Direct Examination

Cross-Examination

McGUIRE, Steven G.

Direct Examination

Cross-Examination .e

-i-

6

21

22

29

67J

AA01057



I• •

)
)
)
)
)
)
)
)
)
)

IN THE SEVENTH JUDICIAL

OF NEVADA, IN AND FOrEarr.
--las

-VS-

THE STATE OF NEVADA,

Plaintiff,

ROBERT YBARRA, JR.,
Defendant.

6

2

3

4

5

7

•

•

10

11

12

13

14

TRANSCRIPT Or

MOTION FOR

BE IT REMEMBERED, the aha eel; Lauer

1s on duly and regularly for hearing ilsgu. aaeiiiit
16 Court on Monday, before the HO r,,.alee
17 of said Court, presiding.
18 The State of Nevada was

19 JOHNSTON, ESQUIRE, District Attal•.,
20 ESQUIRE, Deputy District Attore,sit«giy.
21 Nevada.

22 The Defendant was per. iii tintitad

23 represented by his counsel, NO nu,m,
24 Nevada State Public Defender, e it.,de,at

2s STEVEN G. McGUIRE, ESQUIRE, Denn& i.,a¥.
2 Nevada,

27 RENEE SILVAGGIO, C.S.a_aaetMir
28 of said Court, was present and atin id;

29

30

31

Whereupon, the following.K. ii

BY THE COURT:

32 we are present in Court in the aeill, iiiif,

AA01058



forward.

Let the record reflect the presence of the Public

Defender, together with his Deputy; and the District Attor­

ney, together with his Deputy.

Mr. Herring, are you going to proceed for the

versus Robert Ybarra, Jr., Defendant. Case her 1511.

There is before the Court at this tie a Motion

to continue the trial which has actually been set for this

morning but re-set for tomorrow morning. A Motion has been

filed by the Public Defender's Office and supported by

Affidavits of Position.
¥

The State has had very little time to respond,

practically no time to respond at all, but has filed a

Response opposing the Motion.

Are the parties prepared to go forward?

2

3

4

5

6

7

8

•

10

11

12

13

14

1
16

17

18

19

Honor,

•

BY MR. JOHNSTON.

BY MR. HERRING;

BY THE COURT:

•

The State is ready, Your

Defense is ready, four Honor.

Alright. The defense can go

something to me. If the State has filed a Response, even

if it may be short, I would like to have an opportunity
to respond or to look at that before I proceed on my

response.

20

21

22

23

24

25

27

defense?

BY MR. HERRING;

BY THE COURT;

BY MR. HERRING:

Yes, Your Honor.

And Mr. Ybarra is also present.
I believe that you indicated

need to. I will simply read it to you so that you know

what it says.

Well, I do not think you will28

29

30

31

32

BY THE COURT:

BY MR. HERRING:

BY THE COURT:

That vill be fie.
It reads as foll0s:

--V;-

,. -..
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"COMES NOV, the State of Nevada,

by and through its Attorney, ROBERT

J. JOHNSTON, Deputy District Attorney
of White Pine County, State of Nevada,

and opposes Defendant's Motion to

Continue filed herein.
"Plaintiff's Opposition to De­

fendant's Motion to Continue is based

upon the records, files and pleadings
on file herein, the argument of coun­

sel at the time this Motion is heard,
and upon all applicable rules of Court

and provisions of law."

BY THE COURT: In general summary, answer.

BY MR, HERRING: Thank you, Your Honor.

BY THE COURT: That is all that is filed.
BY MR. JOHNSTON: Excuse me, Your Honor.

BY THE COURT; Yes.

BY MR. JOHNSTON: Before we argue the matter I

-wonder if there is an Affidavit filed by Norman Y. Herring
as Public Defender. I wonder if it would be possible to

examine Mr. Herring asa witness in this matter,
This seems to be the basis for going forward on

the Motion to Continue: One is the recent medical develop­

ments and the second point is retirement from State
Service of previous counsel for the defense.

The Affidavit of Mr. Herring does not answer

adequately for a record before this Court all the many

questions that those two points raise.

7

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30

31

32

BY MR. HERRING.

BY MR. HERRING:

That's fine. Thank you.

Well, first of all, Your

-5-
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dence to offer prior to argument?

that we were preparing to argue through counsel and this
is evidence prior to argument.

Honor, if the prosecutor wants to call me as a witness, he

can do so on his own response.
I believe the Court properly, according to proce­

dure, should let me proceed at this time, If the prosecutor
wants to do something he can do whatever he wants to do.

2

3

4

5

6

7

8

•

10

11

12

13

14

15

•

BY MR. JOHNSTON:

BY THE COURT:

BY MR. HERRING:

time, Your Honor,

BY THE COURT:

in this case?

BY MR. HERRING:

•

Well, it was my understanding

Do you have any additional evi-

I have no evidence at this

The Affidavits are your evidence

That is correct, Your Honor.
16

17

I have a summation to make and that is the sum

total of what we will present.

evidence in this matter but not as argument,

Does the State have any evidence it would like to

offer at this time?

Herring to the stand, please.

18

19

20

21

22

23

24

25

26

BY THE COURT:

BY MR. JOHNSTON:

BY THE COURT:

BY MR. JOHNSTON:

Alright. Fine.

We would like to call Mr.

Alright. You can do so as

'Thank you, Your Honor.

27 NORMAN Y. HERRING

having been first duly sworn to testify as to the truth,
the whole truth, and nothing but the truth, testified on

his oath as follows:

28

29

30

31

32
BY 'THE COURT: Please be seated.

-6-
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DIRECT EXAMINATION

BY MR. JOIINSTON,

spell it for the record, please?

the name of Steven McGuire who was appointed for purposes
of the record.

or 13th, I believe it was 1979,

Q. And are you the same Norman Y. Herring,
sir, that filed the Affidavits and Motion herein?

Would you please state your full name and

That is correct.
Mr. Herring, how long has this case been

And who was assigned to the case at that

There was a Regional Public Defender by

How long was Mr. Damm on the case?

A.

0.

A .

Q.

Q.

A.

Q.

My nae is Norman Y, Herring, H-e-r-r-i-n-g.
I am the Nevada State Public Defender. I

have been the Nevada State Public Defender since March 12th

time?

assigned to your office?
A. I will have to look at the files.

I believe that we were appointed sometime

in of October of 1979.

The office of the Nevada State Public

Defender was appointed in general, and at that time I
believe it was Gregory Damm who came in and assisted

during the Preliminary Hearing of this case.

A. Well, you have me at a severe disadvantage,
I don't have the record or the files in front of me. This

has not been my case for any period of time.

I believe Greg worked on the case just
for the Preliminary Hearing.

2
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32
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0.1

2

3

4

5

I see.

Mr. Herring, were you requested to bring

any documents regarding time or workload regarding tis
case today?

A. I have not.

Q. Okay.

Now, going back to Mr. Imm., You are un­

sure how long he was on the case?

A. If you're going to ask me for exact dates

to give you my time sheets.

Q. And did you bring any of those documents?

A. I did not.

Q. Would you please make them available ta

the Court without Subpoena?

6

7

B

9

10

11

12

13

14

15

16

17

18

Q.

A.

A.

Did you receive that message from ayane?

Mr. McGuire indicated that you'd askl me

I will not.

and minutes I couldn't tell you.
19

Q. Could you give us approarimate dates?

the Preliminary Hearing. At that time, we made a derision

as to whether the case was going to go to trial, when it
was going to go to trial, and what counsel was going to

be assigned to assist Mr. McGuire.

Q. Now, from his initial appointment o the

case, has Mr, McGuire been constantly o the case as

defense counsel?

A. I believe he has, yes.

Q. Has he or hasn't he?

A. You're asking me for an absolute al I'u
not sure. I'm going to tell you what I know.

Q. Okay. Mr. Herring, do you make the zssign-

20

21

22

23

24

25

26

27

28

29

30

31

32

A. Well, as I indicated, he just worked a
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A. (Continuing) -- if I could complete my

answer, I will do so,

Herring. If you will allow me to proceed

A. Your Honor, I would ask for permission

to complete my answer.

I would indicate that I am frankly absent from

the office and the Chief Deputy, Gregory Damm, takes

over in those instances.
I don't believe Mr. McGuire has been taken off

the case, however, in my absence.

tents in your office as to who works on a particular case?

A. Generally I do.

Q. Did you assign Mr. McGuire to work on this

case, as you indicated, i.n October of 1979?

A. I did not.
The Court appointed the Nevada State Public

Defender's Office. We had a regional office in Ely at
that time. In the ordinary course of things, the regional

deputy would pick up that case.

That was the course of things as best as I

can recall.

Thank you.

-9-

You can complete your answer.

Thank you.

Have you ever taken Mr. McGuire off of

No. I have not.

Okay.

In fairness, however, I should -­

Excuse me, Mr. Herring.

I think there is time for that, Mr.Q.

BY MR. IOINSTON.

A.

Q.

A.

Q.

0.

BY THE COURT:

BY THE WITNESS:

this case?

2

3

d

6

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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Hearing with Mr, McGuire, was anyone else assigned to

assist Mr, McGuire in this case?

2

3

4

5

6

•

BY MR, JOHNSTON.

Q.

•

DIRECT EXAMINATION CONTINUED

Now, after Mr. Damm did the Preliminary

I just don't have that date right in front of me.

At that time, the Chief Trial Deputy of

the Nevada State Public Defender was an individual by the

name of Marty Weiner. Due to the nature of the case and

the seriousness of the case and Mr. Weiner's experience,

we asked him if he would be willing to assist Mr. McGuire.

was on the case?

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

the case.

A,

Q.

A.

Q.

A,

Q.

A.

Mr. Damm and I sat down and we discussed

When would he have been asked to assist?

Once again, dates I don't know.

In 1979, 19802

I don't know.

I'm going to have to be honest with you.

That's fine.
Do you have any idea how long Mr. Weiner

He handled the case up until the selection
24

25

26

27

28

29

30

31

32

of the jury, went through trial preparation with Mr.

McGuire, selection of the jury, handled the Interrogatory

Appeal to the Nevada Supreme Court challenging the venue,

and at that time he left the Office of the Nevada State

Public Defender. I believe it was in September.

Q, What year was that?

A. In 1980.

Q. In 1980.

After the departure of Mr. Weiner, was

-l0-
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anyone else assigned to assist Mr. McGuire?

time to any additional counsel.

2

3

A. The case was unassigned for a period of

How long would that have been?

Up until about two months ago.

Until two months ago?

Well, I'm trying to think.
I can't remember exactly when it was that

Q.

A.

Q.

A.

A. Yes.

Q. Alright.
At that time who was assigned?

A, There were no other attorneys available
in the office. So, I picked it up myself.

Q. In your Affidavit you state that Thomas

Perkins was a Chief Trial Attorney and was assigned to

this case for a period of time. When would that have been?

A. That's true.
I believe that was from September until

just a few months ago. That's correct.

Q. Now, when you say a few months ago, what

are you referring to, please?

Tom left the office as a Public Defender. I'd have to,

once again, go back and look at the personnel records.

He was appointed Chief Deputy upon Mr.

Weiner leaving.

Q. Alright.
A. And the job, just as an ordinary course,

fell to him as Chief Trial Deputy to assist Mr, McGuire

some. time after that, and I'd have to go look at personnel
records and I left them at the office.

Q. Would he have been on the staff after
January lst, 198l?

4

5

6

1

8

9

'º

11

12

13

14

15

16

17

18

19

20

21

22

2J

24

25

28

z7

28

29

30

31

32
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eployed by the Clark County Public Defender's Office

experience prior to entering into service on this case?

A. I don't think so. I don't know.

Once again, I'd have to check, but I don't

every type of case,

Q. Do you consider him a capable trial attorney?

A. I do.

For the record, what is the level of

Has he handled any capital murder cases?

He has a varied experience. Just about

Well, Marty came from Las Vegas. He wvas

When would that case have been tried?

I believe it was in the early part of 1980.

What about the experience of Greg Dan?

Mr. Danm has been with the Nevada State

What about Martin Weiner? hat was his

Q.

Q.

Q.

A,

0.

A,

A.

A,

Q.

think so.

experience of these attorneys who have been involved in

this case? Let's start with Mr, McGuire.

A. Mr. McGuire, when I hired him back in 1979,

I believe it was August, up until that time I don't believe

he had much, if any, criminal experience, Whatever he has

picked up has been since his appointment to the Nevada

State Public Defender's Office.

Public Defender's Office since 1979, I believe, before I

got there, both as an intern and as an attorney.
Q. And what has been the nature of his experi-

ence?

A. He was co-counsel with Mr, Damm in the

Aguilar case that I am aware of,
I don't think there are any other capital

cases.

2

3

4

5

6

7

8

9

10

,,
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30

31

32
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before he came to the Nevada State Public Defender's Office,
Once again, I'd have to look at his resume to see how long
he worked there, but I think that he had been a trial attor­
ney for five or six years.

Q. He's an individual with pretty capable trial
experience in your estimation?

A. I consider him to be so.

Q. What about Mr. Tom Perkins? What was the

nature of his experience before assignment to this case?

work, came with the State Public Defender's Office except
for a short period of time when he worked for the Sparks

City Attorney's Office as a prosecutor. I don't know.

Maybe it was several months before he came to the State
Public Defender's Office.

He prosecuted and handled the cases as a

full time Public Defender. I should point that out, Tom

was a full time Public Defender in Winnemucca handling
three different areas: Humboldt, Pershing, and Lander.

Q. Would you consider him a pretty capable

Public Defender Trial Attorney?

A. I certainly would.

Q. Then that brings us to Norm Herring. What

is the nature of your experience, sir?

A, I was admitted to the Bar of the State of

Nevada in 1977, At that time, I started my duties with the

Nevada Attorney General's Office working in the criminal

division prosecuting various types of cases and defending

Civil Rights cases for the State of Nevada,

In May or March of 1979 I was appointed by

the Governor of the State of Nevada to the job of State

Public Defender, and since that time I have handled a

2

3

4

5

6

7

8

9

10

11

12

13

14

1
16
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20
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22

23

24

2s

26

27

28

29

30

3t

32

A, Tom's experience, as far as criminal trial

í
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number of cases.

dual capacity as trial attorney?

distinction.
A. In a supervisory capacity I handle approxi-

mately eleven to twelve hundred cases per year, all af

them criminal cases except for, I guess, maybe twenty per­
cent or them or ten or fifteen percent of them. I'not
exact about our Habeas Corpus actions.

Then I supervise all the appeals to the

Nevada Supreme Court. I briefed a number of those uyself.

took over this case, would there be time records that any

of these attorneys devoted to this case?

office for attorneys to maintain a record of the tie they

spend on each case?

A., When I took over the office it was a Randa-

tory requirement because time findings were used in coput­

ing the budget.
After the first year of trying to use tie

periods, I found that they are almost totally worthless

because attorneys are notorious on negligence in keeping

time records. So, we went to another way of coputing that

and that is the number of cases handled.
We do generally try to keep a tie record

just as a diary, more specifically, just to show what we

have been doing in a case,

2

3

4

5

6

7

8

9

10

11

12

13

14

16

7
18

19

20
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22

23

24

25

26

27

28

29

30

31

32

Q.

A.

0.

Q.

Q.

A,

Approximately how many?

In a supervisory capacity or in an indivi-

Either one, if you would like to ake that

Now, isn't it part of the procedure in your

Since October of 1979, when your office

There probably are but I haven't seen the,
I'll be honest with you, I have't seen them.

-)4.
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Q. Okay. Now, between October 1979, and the

previous date, have any of these attorneys involved in this
case asked you for assistance or said the load was too

great or they could not keep up with this particular case
or they should reassign it?

you will have to try to tackle it, please.

tion that all our attorneys are over-burdened simply be­
cause of the increase of crime reported in statistics
state-wide.

There is no relief either budgetarily or

otherwise. The committee has been approached on a number

of cases for additional funds for Public Defenders. These

have not been forthcoming.
I have been before the Nevada State Legisla­

ture a total of, I think, six or seven times since February
of this year when they started meeting current budgetary

prob]ems in the Nevada State Public Defender's Office.

Every attorney in our office handles a burden which is
·best described by a current management study record done

by AVT Association obtained in Massachusetts in August of

1980 that indicates that the geographic breakdown in the

great number of cases contributed by and large to a con­

siderable turn-over in staff, over-working and over an

extreme number of compensatory hours, which are logged and

never paid off and a few vacations. I could go on if
you'd 1ike.

2

3

4

5

6

7

e

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

2s

26

27

28

29

30

31

that?

•

A.

Q .

A.

Q.

•

How many times do you want me to tell you

I realize i's a compound question, but

Almost consistently we faced the proposi-

So, are you saying that each of these
32

attorneys came to you at one time or another and said I

-15-
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would like to be relieved of this case?

to be relieved of this case at any time between ctober,

1979, and the present time?

eventually rolls downhill.

If I had y druthers, I'd like to be

relieved from this case, too,

But, I'm the boss and so it

I don't think so. That's not the way we

Yes. I ill ask you, do you want to

Q.

A.

A.

Okay, That wasn't the questioa.
Did each of these attorneys assized

Gregory Damm, Martin Weiner, and Thomas Perkins -- ask

relieve me of this case?
•

5

6

7

8

9

10

11

12

2

3

work, When we take over we try anything.
I would also indicate that I asked the

Judge several weeks ago for assistance in this case fran

private counsel, Mr. Perkins. Mr. Perkins is nas working

in private practice. He is familiar with the case so

that we could proceed.

The record should reflect that I respoded at

that_time that I could find no authority in the law to

provide additional assistance to the Public Defender's

Office and I indicated that by letter.
It is true that the request was made far addi­

tional help.

13

14

15

16

17

18

19

20

z1

22

23

24

25

26

BY THE COURT:

BY THE WITNESS:

That is true.

That is correct.

CONTINUED DIRECT EXAMINATIo

this case, Mr, Herring, approximately hen did you become

involved with the case?

27

28

29

30

31

32

BY MR. JOHNSTON:

0.
. .

Now, regarding your own participatioa of

-16 •
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I would look at it as long ahead of time

as possible and attempt to put a case together if possible.
BY MR. JOHNSTON: I have no further questions,

conversation. There was no review of the file. There was

no review of ritten statements. There was no review of

any substantial portion of the case because of the other

pending matters.

Q. Is it normal procedure not to look at a

file until a month before trial?

A. I was involved in another capital murder

case during the month of March of 1981. That's the case

of State vs, Parker, which was originally set for two weeks

commencing March 23rd in Fallon, Nevada.

Prior to that time I spent virtually no

time in this case. I just spent a few minutes here, a

few minutes there. I had consultation with Mr. McGuire,

sitting down with Mr. Dam and trying to figure out what

the facts were, who the participants were, and what I ex­

pected in the way of trial.
That case in Fallon concluded on April the

10th. At that time I turned some attention to this case.
I read the Preliminary Hearing Transcript for the first
time. I think it was the week of April the l0th.

At that time is when I noted that there

were at least two other counts found in the Information

that I thought were effective.

Q. Between the time of January lst or so,

when Mr. Perkins left, and April, then you didn't do any­

thing on this case?

Well, except for, like I said, an occasional

625-17-

Not if I have the time.

A.

A.

Your Honor.
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BY THE COURT: I don't know how you want to
2

3

4

5

6

7

8

proceed now.

Doyou want to make a statement yourself, k.
Herring? This is all predicated on your Motion to atinue
in which you indicated that you had insufficient ti to

prepare for trial, in part because of the retirement from

State Services from previous counsel for the defense.

BY THE WITNESS: Yes.

BY THE COURT: You may proceed.
BY THE WITNESS I would just indicate that.

Mr. Johnston tried to pin me down on Tom Perkins, the date
that he left my office to enter private practice. not
sure of that date, I don't know what that date was.

•

10

11

12

13

14

15

BY THE COURT:

BY THE WITNESS:

Alright.
Hie said January lst. Iion't

16

17

18

know. I have a lot of people working for me and the turn­
over is substantial and I don't keep up with the retire­
ment cases.

19

20
Possibly if Mr, McGuire has soe questions

it may be appropriate,
21

22

BY THE COURT:

BY THE WITNESS:

Mr, McGuire?

I have never been a wviness

I think I have stated ir

Mr. McGuire?

I have no questions, for

Well, I offer you, Mr. Hering,BY THE COURT:

BY THE COURT

BY MR. McGUIRE:

BY THE WITNESS:

before.

fairly clearly concerning the people that have workal on

-18-

Honor.

yourself, any opportunity you want to make your case. If
you want to you can certainly call whoever you vant that

retired to private counsel from the case.
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2
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z1

22

z3

this case previously.
I should also make very clear on the record

that Mr. McGuire is not a full-time Public Defender. He is
out here on a contract basis agreement with my office that
in major cases involving substantial penalties, such as

this case, that the center office in the Nevada State Public

Defender would be supervising counsel because of Mr,

McGuire's financial burdens in trying to meet his bills
and operate private counsel because we are not able to pay

him a lot of money.

Now, that has been the reason that we at­
tempted to make lead counsel come out of Carson City to all
these cases, including the Aguilar case, which Your Honor

is familiar with, in Lincoln County. We continue to do that.
We have a murder trial starting next Monday in Battle

Mountain with a relatively inexperienced attorney and we

are sending him our more experienced attorneys from Carson

City to act as leading attorneys in that case.

I believe from my own experience and train­

ing that it would be incompetent of counsel to put a person

who has relatively minor experience in major felony cases,»

in charge of those types of cases, when they're only part­
time.

Motion and your testimony here to advise the Court that

you have had insufficient time yourself to properly pre­

pare to present the Defendant's case? Is that what you are

saying?

24

25

26

27

28

29

30

31

32

BY THE COURT:

question, I suppose.
BY THE WITNESS:

BY THE COURT:

BY THE WTTNESS:

Well, let me ask the conclusionary

Okay.

Is it the direction of your

That is correct, Your Honor.

-19-
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FURTHER DIRECT EXAMINATION

In addition to the evidence that I think
should be developed in this case and the Affidavits of
doctors which also support the Motion.

BY THE COURT: Alright. Thank you.
Is there any other question?

BY MR. JOHNSTON:

BY MR. JOHNSTON: Yes, Your Ilonor.

How much is Mr. McGuire paid?
I think his contract fee is approximately

Q.

A.

2

3

4

5

6

7

8

9

10

11

12

13 twenty something -- twenty thousand, right around twenty
4 thousand, Once again, I'd have to look at the contract.
15 By the way, that is for handling not only

16 this County but Lincoln County and Eureka County,

the legislature and also you heard in talking about the

question of the Judge in referring to additional counsel
that White Pine County has a contract, as I understand it,
with your office for Public Defender services?

17

18

19

20

21

22

Q.

A.

Now, you spoke earlier about a period in

No, You don't have a contract with me.

23 The legislature
24

25

Q.

A.

White Pine County?

You don't. The legislature has authorized

26 me to collect certain funds from White Pine County in re-
27 turn for furnishing the Public Defender's services to White

28 Pine County.

29

30

31

32

Q.

A.

those services,

Q.

Okay.

I contracted with Mr. McGuire to furnish

I am referring to the relationship between

-20-
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White Pine County and the Public Defender's Office. Do

you have a duty then to provide services?2

3

4

A .

Q,

That's true.
Okay. 'That service is to handle Public

A. That's correct.
Defender services in this County?

I have no further questions,

Yes, Your Honor.

Mr. McGuire?

CROSS-EXAMINATION

BY THE COURT:

BY MR. JOHNSTON:

BY MR. McGUIRE:

Your Honor.

BY MR. MCGUIRE:

5

6

7

8

9

10

11

12

13

14

15 Q. Mr. Herring, could you tell us the amount

16 of contract payment in October of 1979, when this case first
17 started?

18 A. Steve, I'd really have to guess. I think

19 it was somewhere around sixteen thousand,

20

21

22

Q.

A.

Q.

Would it be eight thousand for six months?

I think that's about right.
And following that, didn't it o to

23 $20,000 a year?

24 A. Once again, I think those figures are

zs fairly correct. I would have to look at the contract it·
26 self before I would swear to it for sure.

27 But, I think it was sixteen thousand a year

28 for the first year and then.somewhere after that we upped

29 it to around twenty thousand,

30 Q. Do you kno if this was the only murder

31 case that originated in this County during October of 1979?

32 A. I'm fairly sure there was another case by

-21.-
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Steven McGuire to the stand, please,

(Whereupon, the witness was excused,)

whole truth, and nothing but the truth, testified on his
having been first duly sworn to testify as to the truth, the

The State would like to call

Is there any additional evidence

Alright. Take the stand, Steven.

STEVEN G. MCGUIRE

DIRECT EXAMINATION

BY MR. McGUIRE: I have nothing else.
BY TIE COURT: Anything else?
BY MR. JOHNSTON; No, Your Honor.

BY TilE COURT. You may step down.

BY THE WITNESS: Thank you.

BY THE COURT:

BY THE COURT;

BY MR. JOHNSTON

name of Dean during the same period of time that we handled
this.

the Sate wishes to bring?

oath as follows:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22 BY MR. JOHNSTON:

My primary client is the Nevada State Public Defender's

Q. Please state your name and spell it for the
record.

A. Steven G, McGuire, S-t-e-v-e-n G,

M-c-G-u-i-r-e.

Q. And your employment, sir?

23

24

25

26

27

28

29

30

A. I currently am an attorney in sole practice,

32

Office, which I handle public defender work in White Pine
31

County, Lincoln County, and Eureka County on a contract
basis.
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have you devoted to this case?

can't give you a figure.

Q. Are you presently employed on the State v..
Ybarra case?2

3

•

5

6

7

8

9

10

A .

0.

A.

Q.

A.

Q.

Yes. I am.

And how long have you been so employed?
Since October of 1979.

During that period of time, how much time

I don't have any figure. A lot, But I

Well, have you worked on any other capital
murder cases?

A. Yes. I have. 'To.

11

12

13
Q. What is the name of those two cases?

14
A. State vs. Jose Jaime Aguilar in Lincoln

time, how does the amount of time that you spent on Ybarra

compare to the amount of time devoted to either Dean or

Aguilar or both of them?

A. And State vs, Dennis Linden Dean, which

did not go to trial and there was never a formal notice
of intent to seek the death penalty, However, I was ad­

vised, during my handling of it, that that was an opposi­
tion,that the State intended to pursue.

four times as much time as on State vs, Dennis Linden Dean;

and perhaps, and this is just an estimate, half again as

much time on State vs, Aguilar.
Q. No, Mr. McGuire, in this particular case

have you seen the Motion for Contiuance, the Affidavits?

Okay.

Now, speaking in terms of an amount of

I would say that I put inprobably three to

Yes. I have.

Q.

Q.

A.

A.

County.
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Q. Now, it appears that a substantial part

with your co-counsel at that time, Martin H. Weiner?

EEG's for the Defendant?

cal records from the Permanente Medical Group located in

Sacramento, California?

of the Motion involves a request for an electroencephalo­
gram to be performed on the Defendant; is that correct?

Yes. It's correct.
In May of 1980, did you receive some medi-

Yes. I did.
Did those records indicate previous abnormal

Yes. They did,
Did you also share those medical records

Yes. I did.
In October of 1980 did you receive a copy

A.

0.

A.

0.

A.

Q.

0.

A,

2

3

4

5

6

7

8

9

10

11

12

13

14

15

stating the possibility of organic brain syndrome and re­

questing further observation and testing of the Defendant?

I was receiving letters from Dr. 0'Gorman

about, that period when he was assigned to examine Mr.

Ybarra.

of a letter addressed to District Judge Merlyn Hoyt, Mr.

McGuire, Esquire, and District Attorney from William D,

0'Gorman of Las Vegas?

16

17

18

19

20

21

22

23

24

25

26

27

A.

Q.

A.

Q.

I believe I did.

Do you recall in that letter Dr., O'Gorman

Yes. I recall his raising that point.
On November the 8th, 1980, a hearing was

28

29

held before the Court regarding the competency of the De­

fendant to stand trial; do you recall that hearing?

0'Gorman and Dr. John N. Chappel to the effect that there

30

31

32

A.

Q.

Yes. I do.

Do you recall the testimony of Dr. William
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may be a possible organic brain syndrome?

19ch, 1979, and I realize that is quite a long while ago.

A. Yes.

Q. If you are uncertain just indicate so
A. Okay.

Q. Do you remember receiving a copy of a

2

3

4

5

6

7

8

A.

Q.

Yes.

I would like to go back to December the

letter addressed to Judge Merlyn H. Hoyt from John N.

Chappel regarding an initial examination of Robert Ybarra?

BY MR. HERRING?

9

10

11

12

A. Yes.

I am going to ask him if he's

all of these are in the Court file,

DIRECT EXAMINATION CONTINUED

you want any more exhibits.
BY MR. JOHNSTON:

(Whereupon, counsel approached the witness stand.)

May I approach the witness

Certainly.
Fine, Your Honor, I have

You certainly may.

We can photocopy extras if

Do you recall this letter, December 18,Q.

BY THE COURT:

BY MR. JOHNSTON:

then, Your Honor?

BY THE COURT:

19797

BY THE COURT

BY MR. JOHNSTON:

no problem with that.
I do not have copies for exhibits. Your Honor,

going to ask him about letters and correspondence that he

show it to him and just to give him that courtesy.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

z7

28

29

30

31

32
A, Yes. I do.

-76-

AA01080



Q. Do you recall this particular statement

that Mr. Ybarra may have a mild brain syndrome (indicat­

ing) ?

BY MR. JOIINSTON:

Your Honor?

2

3

4

5

6

•

A. Yes.

•

May I approach the witness,

(Whereupon, counsel approached the witness stand.)

7

8

•

BY THE COURT: You certainly may.

10

11

12 BY MR. JOHNSTON:

DIRECT EXAMINATION CONTINUED

13

14

15

16

17

18

19

20

Q. Mr. McGuire, I would like to show you a

copy of a letter from the Second Judicial District Court,

John W. Barrett, dated February the l9th, 1981, addressed

to the Honorable Merlyn H. Hoyt regarding Robert Ybarra.

Would you please examine it and there is some other letters
attached?

(Whereupon, witness examined document.)

(Whereupon, witness returned document to counsel.)

that are attached to it?
A. Yes. I do.

21

22

23

24

25

26

A.

0.

Okay.

Do you recall the letter and the reports

27

28

29

30

31

Q. Attached to the letter from Judge Barrett

to Judge Hoyt is a report of Dr. Phillip A. Rich. Do you

recall that letter stating that there was possible organic

impairment due to an accident?

A. Yes.
32

Q. Also in the package of materials as a
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letter from Dr. M, W. Neal, N-e-a-l, in which Dr. Neal

stated there was a provisional diagnosis of chronic organic
personality snydrome?

2

3

4

5

A.

Q.

Yes.

Did your office receive copies of the

letter and the reports?

reports, did you also share them with your co-counsel?

counsel the possibility of organic damages to the Defend­

ant?

and your co-counsel ever consider those reports, those

statements, to be significant in this case?

Yes. We did.
As you received each of these letters and

I believe that we did.

Did you ever discuss with any of your co-

Yes. We have discussed it.
Did you ever discuss the possibility of

Yes.

In your discussions of the cases, did you

Yes. We have.

And was that performed?
That would have been performed, I believe,

Yes. We considered them to be significant.
Did you or your co-counsel ever follow

A.

0.

A.

Q.

Q.

A,

A,

Q.

A.

Q.

A.

Q.

A.

organic damage to the Defendant with any of the doctors
who wrote any of the letters or made any of the reports?

through by requesting that an electroencephalogram, an

EEG, be performed on the Defendant?

21

22

16

16

17

18

19

20

6

7

8

9

10

11

12

13

14

z3

24

2s

26

27

28

29 four to seven weeks ago.

EEG was not performed sooner in this case?

30

31

32

0.

A.

Is there any particular reason that the

Yes.

-28-
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Q, And what would that reason be?

2 A, Initially, and by initially I mean prior

quested one to two weeks before,

and my opinions in the case.
As far as what the other counsel associated

it with, what their reasonings were, you can inquire from

them,

four to seven weeks ago, would that have been the test
performed by Dr. David Dapra on April the 16th, 1981?

A. If that's the date the report shows, yes.
As far as I know, he's only performed

one test. It is a test by Dr. David Dapra.

Q. On what date was that test requested?

to the competency hearing, Mr, Ybarra was very unreceptive
to any sort of defense based on his mental condition,

I was having some difficulty keeping
communications open with him and in view of what I con­

ceived to be his unreceptiveness to that, I was concerned

about jeopardizing those communications. So, I didn't

pursue that line.
Q. Well, now --

Of course, I can only speak for myself

The test that was performed approximately

I don't recall. It would have been re-

A.

A.

Q.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

•

3

4

5

6

7

CROSS-EXAMINATION

No further questions, Your

Cross-Examination, Mr. Herring?
Thank you, Your Honor.

Mr. McGuire, are you a full-time Public

-29-
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BY MR. HERRING:

BY MR. JOHNSTON:

Honor .

BY MR, HERRING:

Q.

25

2
27

28

29

30
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.1

Defender?

a request as to whether the Public Defender's Office was

going to be relieved in this case?

A. Yes, sir. There was.

felony cases in White Pine, Lincoln, and Eureka Counties?

A. Yes. We do.

Q. What is that agreement with the central
office of the State Public Defender?

attorney from the central office will be assigned, that
I will be available locally to assist in the case as a

second counsel,

Q. You would be supervising attorney in this
case right now?

A. Yes.

Q. Have you ever been supervising attorney
in the case?

A. No. I haven't, Mr. Herring.

3

4

6

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

A.

0.

A.

Q.

No. I am not.
Do we have an agreement concerning major

The agreement is that the supervising

As recently as February of 198l, was there

And how was that raised?
That was raised by the fact that duringA.

Q.

1980 Mr, Ybarra complained about my representation and

the representation of the Nevada State Public Defender's

Office in terms which were quite apparently delusional.

Mr. Ybarra felt that I as Satan's

brother; that I was conspiring to poison him; that I

was being paid by members of the community to work against
his interests; and he also expressed a number of other

ideas which were quite delusional; culminating a compe­

tency hearing in November of 1980.

-30-
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requested assistance from the central offices?

assigned to this case, where was Robert?

brain damage that may be present in Robert?

that's Dr. John Chappel of Reno.

Have you ever, as a criminal offense attor-

No. I haven't,
Is that one of the reasons that you have

I primarily discussed it with Dr. Chappel,

During the time that Tom Perkins was

How about your own counsel?

Yes.

With me or who else?
I discussed it with you. I believe I

Q.

A.

Q.

A.

Q.

A.

0.
A.

0.

At that time no one was sure, and no one

was sure during the period when he was contained at Lakes

Crossing Center for the mentally disturbed, whether when

he regained his compentency he would tend to have objec­
tions to the State Public Defender representing him or

whether those objections would have disappeared with the
delusions that apparently engendered them.

ney, tried a major felony case involving the possibility
of insanity?

A. Yes. That was one of the reasons
Q. Mr. McGuire, you are not a neurologist?
A. No. 1'm not.

Q. llave you ever had any training in

psychiatry?
A. No.

Q. With whom did you discuss this organic

also discussed it with Tom Perkins. To a limited extent,
I discussed it with Marty Weiner,

2

3

4

5

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30

31

32
A, Robert was here in White Pine County for
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examination performed recently?

part of the time. After the competency hearing, he was

then transferred to Lakes Crossing in Sparks,2

3

4

5

0.

A.

In pursuant to whose request was an EEG

It as pursuant to my request really

A. Yes.

has frontal lobe damage to his brain?

through Dr. Chappel to Dr. Freeman, who had selected Dr.

Dapra.

Q. You are also aware of Dr. Dapra's refusal
to cooperate with us in explaining what those tests

Who is Dr. Freeman?

Does that indicate that Robert possibly

Q.

Q.

A. Dr. Freeman is the psychiatrist that
handles the psychiatric unit at the Nevada State Prison
in Carson City and who has been treating and supervising
while Robert was there as a state keeper,

Q. And are you aware of the contents of Dr.

Dapra's report?
A. Yes. I reviewed Dr. Dapra's report.

6

7

8

9

10

11

12

13

14

16

16

17

18

19

20

21
mean?

22
A. Yes.

Dr. Dapra's attitude has been?

A. Dr. Dapra actually refused to talk either
to the central office of the Nevada State Public Defender

or to the White Pine County District Attorney's Office.
In fact, as I understand it, he wouldn't even allow calls
through his secretary.

I eventually persuaded his secretary to

put me in touch with Dr, Dapra and was able to persuade him

to talk to myself and also persuade him to talk to anyone

-32-
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AA01086



else inquiring about the case.

His position initially was that any inquiry
should be made through Dr. Freeman at the prison.

and has been since shortly after the EEG was ordered. I

understand he has serious medical problems.

Dr. Dapra; did you find out if he had any concerns concern­

ing the EEG examination and any medication that Robert may

have been on?

initially performed the EEG, he was aware that Robert was

on Lithium but was not aware that that might have an

effect on the EEG examination.

He indicated that since that time he had

reviewed the literature and had become aware that the

Lithium, of which Robert is taking under prescription,
may, in fact, have distorted and made invalid the April
6th EEG examination.

Q. Are you aware of any purpose on the part
of the Nevada State Public Defender's Office or yourself
to purposely delay their case without due cause?

A. lo. Nobody in that office wants it de-

Your Honor, I have no further questions.
BY THE COURT: Questions?
BY MR. JOHNSTON: No further questions, Your

BY MR. HERRING:

2

3

•

5

6

7

8

9

10

11

12

13

14

1
16

17

18

19

20

21

2i2

23

24

25

26

27

28

29

30

Freeman?

layed.

•

Q.

A.

Q.

A.

•

Was there some problem with contacting Dr.

Yes, Dr. Freeman is currently hospitalized

Alright. And you finally did get hold of

Yes. He indicated that at the time he

Thank you, Steve.

31

32

Honor

BY THE COURT: You may step down, Mr. McGuire.

-33- :c
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Thank you, That is unless you have any statement you want.

to make yourself.z

3

•

BY 'THE WITNESS:

•

No thank you, Your Honor.
4

5 (Whereupon, the witness was excused.)

the matter of argument,
Mr. Herring, you can be heard on opening and

closing.

6

7

8

9

10

11

12

13

14

BY THE COURT:

witnesses, Mr. Johnston?

BY MR. JOHNSTON;

Your Honor,

BY THE COURT:

BY MR. HERRING:

Are there any additional

None on behalf of the State,

Alright., We return then to

Thank you, Your Honor. I
15

16

17

may have forgotten where I was.

DEFENDANT'S OPENING ARGUMENT

18
BY MR. HERRING: I think the Motion in the

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Affidavits are fairly explanatory. I think the Court has

been aware of some faults in the system for a number of

year.
I am not trying to apologize for what the legisla­

ture has done co my office and the inadequacies in our

ability to perform other assigned functions. God only

knows that I try to do my best to handle as many cases

as I personally can as an agency administrator. Additionally,

the same is true with the rest of those people who are

full-time deputies in my office.
I think the Court is also aware of the facts con­

cerning the reasons for some of the delays in bringing
this case to trial, The mandatory interlocutory appeal

to the Nevada Supreme Court. We were going to challenge
-34-
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3

4

•

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2s

26

27

28

29

30

31

32

•

the change of venue upon appeal. We had to file it after
the selection of the jury or we were going to lose that

issue. That issue was not decided until some time in the

late fall of last year. So, that particular delay cannot

fall upon us.

Additionally, during that period of time Robert

became incompetent. Now, the Court has on file legions
of letters from Robert which indicate his distaste for our

representations, his ability to not cooperate with us, and

he has simply been uncooperative throughout. In fact,
Steve indicated he thought Steve was a son of Satan through­
out and it was our belief for a substantial period of

time we might possibly not even be able to represent Mr.

Ybarra at all.
We have attempted to go through this case through­

out at the least cost to the County and represent Mr.

Ybarra throughout. In an attempt to resolve any possible
conflicts with Mr. Ybarra, we have also assigned other

counsel in an attempt to alleviate that problem with Mr.

McGuire. Sometimes it worked and sometimes it hasn't.
I would indicate that there is no showing of any

bad faith on our part. We had discovered some evidence

that we think is extremely crucial and relevant to this

case. A current EEG examination could show quite clearly
if there is organic brain damage today.

The Court has been informed that there were

earlier EEG examinations conducted in 1965 and '68, which

had abnormal results. Those, if they could be linked to

the current condition of Mr. Ibarra, are extremely rele­
vant in the case involving a mental disease. As the Court

is well aware, that is one of our primary thrusts in this

case.
-35-
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Until the end of -- or in February, 1981, our

client did not relate any story concerning this particular
episode to which we have been able to work it, It's only
within the past few months that we have been able to sit
down with our client and find him attractable, able to

deal with himself and his problems and to develop a theory
of defense in this case.

I think the Affidavit that I have supplied to

this Court shows quite clearly that I haven't been loafing
since the first of the year. I have been attempting to

keep this case on track. But through no fault of my own

the EEG results in April of 1981 have now just been worth­

less to us because Dr. Dapra's assessment of those tests
that he can't, first of all, tell whether the tests are

due really to an organic brain disease or due to the Lithium

that he is taking.
As you can also see by Dr. Ralston's Affidavit, I

have attempted to go out to the prison and have him taken

off of the Lithium so that we can run another EEG, I

have been refused in that request because the prison will
not take him off of that for fear of possible injury to

Mr. Ybarra or other inmates at the institution.
Also, the Court is now aware of Dr. Dapra's re­

fusal to cooperate with us initially and also the District

Attorney's Office in this case. lone of those I think you

can place upon our shoulders.
I think that the Points and Authorities are quite

clear, If we are going to have counsel in a case and we

are going to uphold the Sith Amendment to the Constitution

we have to, in turn, insure that counsel is competent to

proceed.
I am sure that if we went to trial today reasonably
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32

the Supreme Court upon appeal would find that Mr. Ibarra
was rendered competent counsel because of the current
stance. But in my own heart, knowing my own standards of

representation, my own standards of presentation as a

member of the United States Supreme Court, the Ninth Cir­

cuit Court of Appeals, the Bars of the State of Nevada

and California and instructor of the National Judicial
Council, and instructor of the National College of

Criminal Defense, a guest lecturor and recipient for a

certification of merit of the Nevada Judges Association;
I am not ready to go. I do not think anybody is better
prepared to say that than I am at this particular juncture.

At this time, we have not been able to develop
a very, very significant possibility of defense in this
case concerning organic brain damage that could be develop­
ed in a short period of time.

I would indicate to the Court that you have to

some time or another enter into a balancing test.
Now, .obviously the State has a right to a speedy

trial, just like the Defendant has. If we are going to

argue that then we have to look at what prejudice is in­
curred to the State if they are not afforded their right
to a speedy trial versus the rights on the part of my

client to a continuance.

Obviously, the community of Ely and White Pine

County and the surrounding areas, the family and friends
that are involved in this case, the doctors, all deserve

some type of speedy disposition if at all possible.
On the other side, you balance those interests

against the very real interest of a young man who is fac­

ing the possible death penalty and as the Court knows

every Court that has ever considered death penalty cases,
-37-
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STATE'S CLOSING ARGUMENT

pute them into a special category from the United States

Supreme Court on down,

Now, we have developed that with Dr. Richnak's

Affidavit. le has indicated in his Affidavit that the

development of organic brain damage ay be crucial to the

defense concerning an organic brain syndrome in this case.

I cannot put it in any more succinct words then being
crucial to this young man's defense in this case,

I would also indicate to the Court that, as Mr,

McGuire indicated, we are not trying to delay this case

for anything, for any bad faith or without just cause. I

am coming in here with good faith, with a good heart, and

in an attempt to provide everything I can to this Court

today.

2
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•

I thank you.

BY THE COURT:

Mr. Johnston:

BY MR. JOHNSTON:

•

Thank you, Mr. !!erring.

Thank you, Your Honor,

21 In looking at everything before the Court, a couple of
-

22 things stand out immediately. If you look at the .recent
z3 discovered medical testimony regarding the EEG, and the
24 possible problem with that electroencephalogram, as the
2s testimony showed on the stand, this is not new discovery,
26 not new at all.
27 Your Honor, as early as 1979 Dr, John Chappel
z8 said that there appears to be a mild brain syndrome.
29 Additionally, by the testimony of Dr. Chappel, Dr. Chappel
30 has been in contact with Mr. McGuire and his counsel

31 throughout, He had at one point been appointed to assist
32 them in preparing the defense in this case. He has not
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been an isolated individual to whom no one has had access.

He has been an integral part of the defense throughout the

case, His early feelings about the condition of Defendant,
as he says in his own words, recently have been borne out.

Then if you follow the record from there, in May

of 1980 the defense receives medical records which indicate
a history of abnormal EEG's. In fact, one letter in there
indicates that the 1968 EEG was more abnormal than the

1965 one; again putting the defense on alert that there
was a problem. That report was shared with the main office.
And that seems to be some kind of crucial point in this

case, although I would submit that either counsel is work­

ing on a case or counsel is not working on a case.

Mr, McGuire has been involved throughout. Other

attorneys have been involved; highly regarded attorneys,
also, in the words of Mr. Herring.

Then we have, in October of 1980, a letter from
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18
a Las Vegas doctor, Dr. O'Gorman, that says again there

19
may be an organic brain syndrome.
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Then in November of 1980 there was a hearing

right here before the Court and two doctors -- Dr., O'Gorman

and Dr. Chappel -- testified to the possibility of an

organic brain syndrome. Still no action is taken.

Then in February of 1981 the Sanity Commission

Report comes out and two doctors on that Commission -­

Dr. Rich and Dr. Neal -- indicate provisional diagnosis
of chronic organic syndrome or possible organic impair­
ment respectively between Dr. Neal and Dr. Rich, There

is no newly discovered medical evidence,

Your Honor, if this Defendant had gone in in

February, if an EEG had been reported at that time, a

time when he was competent and he was communicating
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regularly with his counsel, we would not be here today,
z not in this capacity, anyway. We would be trying the case,
3
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s
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We would be getting things moving forward.

It's interesting that when the EEG was finally
requested, it was requested by Mr. McGuire, who has been

on the case in contact with the doctors and co-counsels

throughout. Mr. Herring didn't order the EEG. In fact,
there is no mention in his testimony or Mr. McGuire's that

Mr. Herring had anything to do with requesting the EEG,

It came from Mr, McGuire.

There was considerable discussion about Dr, Dapra

and his lack of cooperation. Admittedly, there was a lack

of cooperation. But his lack of cooperation would not have

changed our circumstances before the Court today. There

would have been no way to have had the two weeks or more

that they are requesting at this point,
The cooperation or lack of cooperation of the

neurologist, Dr. Dapra, is nothing more than smoke at this

point. The real issue is that counsel didn't get down

and do what they were supposed to do early on in this case.

The question is now can they really stand here

and say in good faith we don't intend to delay the case,

in good faith we are doing everything we can to advance the

case and proceed to trial with it as quickly as possible,
in good faith we have no intent of delaying the case at

all? I submit that they cannot.

Regarding the time of preparation of co-counsel,

Mr, Norman Herring in this case, I believe the Court is

informed, and I am sure that earlier transcripts ill bear

me out on this, particularly the hearing before the Court

on November 18th, 1980, that, in fact, after January 1,

1981, Tom Perkins was not a participant on this particular
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case or in the Public Defender's Office, Based on his

statement before the Court and also based on representa-
tions of Mr. McGuire in this Court, at that date Mr:.

llerring came into the case and took over,

Now, whether or not he was willing to give the

case the time it deserves or the time he knew as an ex-

perienced trial counsel, that he should give it, that is
his deficiency.and defect before the Court today.

He's not a person standing here in good faith
who's able to say I have done everything I can to prepare
and represent my client and present this case. It's a

dilatory tactic in the opinion of the State.
We have had an opportunity to review the Points

and Authorities submitted by the defense. In reviewing
those cases, and I am sure the Court has reviewed them

also, there is no case in there that closely resembles

what we have here, There are several cases cited and not

one of them involves a situation beyond really a couple of

weeks in which defense counsel was substituted in. And

the Court held that they didn't have time. In fact, in

some. of them the time is as short as a couple of months

and a few weeks and the Court said it was adequate time

to prepare.
Also I would like to submit a couple of cases

for the Court's review, and I apologize for not having

time to submit written Points and Authorities, but a rush

to get this to Court didn't make that possible.
The first case I would like to cite to the Court

for its review is State v. Bayless, B-a-y-l-e-s-s, That's

357 Northeast 2nd. 1035. This case was decided by the

Supreme Court of the State of Ohio on November the 24th,

1976. 'T'his was a prosecution for murder and aggravated
-4l-
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robbery. In the case there was a Motion for a Continuance

in order to allow the Defendant to obtain additional expert
psychiatric testimony. It was denied by the Court. And I
would refer the Court to the statement of facts regarding
the short period between the Arraignment and the time of

trial.
The second case I would like to refer the Court to

is State v. Roberts, R-o-b-e-r-t-s. It's at 544 Pacific
2nd. 754, I's from the Court of Appeals of the State of

Washington. It is also a 1976 case. In this particular
case the defense made a Motion for a Continuance in order

that additional psychiatric testimony could be obtained

regarding a thing called 47 XYZ Syndrome and its effect
on the mental competence of the Defendant. In that case,
the Court stated that there was an adequate connection

between the XYZ effect and the criminal conduct of the

Defendant. The continuation was denied. It was upheld

by the Court of the State of Washington.

Again, in that particular case, we would point
to the Court and ask it to note the short period of time

between the Arraignment and the time of trial in the

Roberts case,
Your Honor, there is literally hundreds of cases

dealing with time for counsel to prepare. And also it is
one of those short-term day or week type of affairs where

counsel is immediately substituted in, The Court consis­

tently finds that once you get beyond a month or six weeks

or two months, as we have in this case, that is adequate

time for counsel to prepare and the case should go forward,

We would submit the matter, Your Honor.
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•

BY THE COURT:

BY MR. HERRING:

•

Closing, Mr. Herring?
Thank you very much, Your Honor.
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DEFENDANT'S CLOSING ARGUMENT

me with a copy of those cases, I was fortunate enough, how­

ever, to have reviewed the State versus Roberts case before
I came here some weeks ago. In that particular case I
think that the Court may take note of the fact that part
of the decision was based on the fact that no one was able
to tell the Court what relevancy this particular psychiatric
condition had to the defense of sanity, We have dispelled
that by Dr. Richnak's Affidavit which indicates that evi­
dence of organic brain syndrome is crucial to development
of a defense of not guilty by reason of insanity.

I think that I have also read a great number of

cases determining what is adequate in the preparation. By

and large those cases, all of them, said it depends upon

the circumstances of the individualized case.
Most of those cases that have been upheld upon

appeal -- in fact, all of the ones that I was able to read

involved rather minor crimes, I did not find a death

penalty case that had been upheld upon appeal when counsel
- came in and said Your Honor, I haven't had a chance to

really prepare this case the way it is supposed to be pre­
pared,

Once again, I put the Court on advisement that
death penalty cases are a special category of cases for
determination of what is adequate in the way of prepara­
tion, just as is specialized in any other way.

I think you will find also that no where in any

one of those doctor's reports did any one of them, start­
ing back in 1979, recommend additional EEG's for us to

take advantage of.
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BY MR. HERRING: Since counsel did not provide
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