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benavior was consistentwith asmesia,I would submit to

you,

You lave heardhis arrestdescribed.
lien he went to work that day and learned, I subit to

you, tat e did, in fact, learn, he learnedn a

tueantngulsensewhat had appanedto Nancy Griffith
becausee did not ave that information available to

bio, iis tuini aad repressedthat through the mechanisms

t.lat we know exist and tnat we call anesia, ile was

stoppedand offered to o and help this girl that he

was told about and he could not find her. That's not

surprising. when BernieRomero went back with one of
the to fisnerwen the first tie heydrove past her

about a quarterof a wile. They had to stop and turn
around and he drove ofi. Hie told Rodney Smogerabout

whet he had learned, They knocked off work, headedback

towards tow, and,of course,you heard, they came to
the barricadeand kobert was asked for his footpriut and

he gave a footprint, asked for his identification and he

ave his identificatiou, askedabout the color of his truck,
and he said yes and describedit. Then he left the road­

block ana vent back out to the job site. Soruewhat later
on there on tae way to town a marked police car came out,
lights flasiint, two deputiesarmed Jumpeuout of the car,
headedtoward {obert, weaponsdraw, pointed at hi and

he saia, "I didn't do it."
Ladies and gentlemen, inspite of the fact

tat he did not remember the eventsof that evein,
what was ¡oing on told him, as they wouls nave told any

of us in that situation, tat he was suspectedof that
crime. inat a lorrifyius situation to be in, accusedof

crime and ae did't ave acdessto the maeaory that ha

-1204-

AA01251
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had done it, iat would anyone'swental statebe like
2 as he was thrown down in the desertwith the barrel of

3 a shotgun some six iuches from the back of his head?

4 It's no wonder that he loudly protestedhis innocence

5 and that he was cryin. r, Richnak consideredthis
6 amnesia, found ft consistentwith what we know about

7 amnesia,atd it s.
8 Is there auy significance to the manner

9 in wlien Nuacy was killed? hue of the most significant
10

11

12

13

this about this case, tne thing, that makes it stand

out I tiainl iu all of our minds, I submit to you, ladies
and ¡etleen, is that she vas burned to death in response
to Mr. Ibarra'sdelusion that he had bean instructedby

14 Satan to sacrifice her. If he had intended to kill her
15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

for any practical reason to cover up a rape, to avene
an assault-- he had tie eansavailable.

Part of the evidencetat you will have

is the handgun that was in the car. Iou have heard the

testimony of Lieutenant Romero that it was loadedwhen he

found it and there vas atnuuition in the vehicle, quite
a bit, ie do not know how much. le know a practical
reasonableway to coramit a deliberate,premedicatedkill­
ins, but ladies and entleran, people are sacrificed
with handguns. In this case, tr requiredburning be­

caaoe that Ls wlat iobert was instructed to do by the

voices that he detertinedto be the voice of Satan.

lancy was sacrificed, Lrrolated, in responseto that in­
wane delusion, It was not aurder, It certainly as not

a deliberutepreeditatednuurder,

Out there on that road on that night it
appearsthere was not anybody there, but what could have

beenuore calculatedto attractattention than setting
-1205-

AA01252
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a fire? A small handy;anwould have been much less con-

2 spicuous, If Robert had been thinking deliberatelyand

3 with premeditation,ha would not have chosento burn
4 Nancy Griffith to death, If he wanted to kill her for any
5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

reasonhe would lave used te ¡and;un that he had readily
available.

The bottom line in this case, ladies and

gentle@en, is that on September28, 1979, through a course

of development, that ve lave outlined to you through the

evidence, tirou; tle testimony of the witnesses,that
was startedwith a head injury tna developedthrough
lobert's progressivemal-adjuataentto lifa, as part of

is developingaixed organic personalitysyndrome and Ln

vaLcl alconol and drugs fronu self-aedicatíoncontributed
and to whic the depressioncausedby the loss of his
wife contributed, and ou that evening Robert evolved -·-

and that is a term that Dr. Ricknak used -- evolved an

insanedelusionalsystem trough which he lost track with
oar ordinary reality to which he becameconvincede was

veías instructed to kill lacy by the voice of Satan, and

to whicen he üecazeconvinced that that was a proper and

right courseof conduct, through which he becaaedelu­

sionally convinced that if he followed through the course

of conduct, tis wife would be returnedto hi1a.

I submit to you, ladies and gentleman,
ti1at tat as been demonstratedby tbe preponderanceof

the evidence in this caae and that is wwhat happenedout

there tat night. e do not have a clear accountof

those events, person in the grip of a insanepsychotic
mental state is not in a ood position to relate and

observeand recollect the eventsof that evening, So,

I do not have a nice pat theory of what happened, Jut
-1206-

AA01253
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3
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the bottomline is that Robert was insane.

Tat is vly, ladies aud gentlemen, I at
preparadat this titae to renew the requestthat we made

to you tvo veeks ao, that you return Verdicts as to

Count I, turder, tot Guilty by Reasonof Iusanity; to

Count II, Kidnapping, Wot Guilty; to Count III, Battery
with Intent to Coit Sexual Assault, tot Guilty; and to

Count IV, Sexual Assault, of Not Guilty.
Y THE COURT; e have again gone, ladies and

gentlemen,a good hour. It is a good tiae to take a

break.

So rec.aberyour adaonition, Do not con­

verse among, yourselvesor with anyone else on aay sub]ect
connectedwith the trial. Do not read, watch, or listen
to any reports oi or commentary, including without limita­
t1on the media, newspaper,radio, and television, specif1-

cally tosereports directedat personsin the trial or

tie trial itself, Do not for or expressany opinion on

the caseuntil it is finally submitted to you.

Ladies and gentlemen, let's take another

ten or fifteen minutes.

hereuponCourt recessedt tho hour of
120 p.1a, ia the above matter.)

-1207-
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(hereuponCourt reconvenedat the hour of
6±00 pm, in the above natter.)

tauatiouof our case, the presenceof the Defendant, his

counsel, the District Attorney, the presenceof the

Jurors and the Alternate in the ox.
uring the recesswe have been advised

that I'rs. all is having a little trouble with the tempera­
ture in here, I a sure maybe others of you are, too.

It's about 95° or 96° in hare and e just hope you can

an in here aad hold on witch usand allow us to et these

2

3

4

5

6

7

8

9

10

11

12

iY THE COURT? Lat the record reflect the con-

13 argumentsfinished, If anyonehas any serious problems,

14 particularly lirs. wall, please interrupt us and let us

15 know and we will stop and take soma ort of a recessand

16 break and try to help you along with it.
17 If anyone else has any serious problera

18 with tnat, if anyone elee is feeling faint or woozy or

19 sick to their stomach, pleaselet us know. We will try
20 to take some steps to answer to tiera, I know that it is
21 ghastly and i,possible,but it is the situation and we

22 have to continue and go alonf with it,
23 SY JUROR NU!BER O!E, MR. RIGHT: would 1t

24 tatter if tue and her changewhere sha could get here at

25 che window? Maybe it would be a little cooler.

26 BY TI COURT: Tere is no reasonat all if
27 she can get cooler. Is that alright, Mrs. Wall?

There 1s a little bit of air

28

29 try.
30

BY JUROR NUBER EIGHT, MS. WALL:

sY TI COURT+

le can

31 coming in and it might be just a little bit more comfort-

32 able.
-1208-
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For all of your benefit, Mrs. Wall has

2 been ill and she is just doing, her beast with her problems

3 and she is doing real good,

4 we are ready to go forward then I guess
5 witn the next aruteit for the defense.

6

7

8

9

10

11

12

13

Mr. Herring?
BY HR. HERRING; Yes, Your Honor.

CLOSING ARGUMENT

Y MR. LERRING

Thank you, Your Honor.

Ladies and gentlemen, let re remind you

14 who I atu becauseI ave not said a whole lot here, My

15 naeis lorn tierring and I didn't ave much to do with

16 your selection, In fact, I didn't have anything to do

17 with your selection, I never askedone of you a quest1on,
18 I ever talked to you in the context of an attorney talk-
19 i to a prospectiveJuror, All I know about you 1s

20 what I read on the paper from the selectionprocess.
21 You know even less about re,
22 we have come to what I refer to now a
23 tie home stretch. We are getting close, Mrs, wall, and

24 tie rest of you. Closing argumentsare I think inappro-
25 priataly aradarguruentsbecauseI am not going to argue
26 with anybody. This is not a higb school debate.
27 le have had a lot of things going on in
28 this trial. It is a very odd trial for me to sit there
29 ail this tíae and not say very much, So I tried to use

30 ay tiae as well as I could by watching. I took as many

31 otes as probably anybody here, I watched you. I
32 watched the witnesses. I watched the Clerk. I watched

-1209-
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tho Court Reporterquite a bit.
2 Let me tell you about closin arpuments.
3 Yogi erra once said, ''Te opera ain't over until the

4 fat lady sings." well, if you will, you can call me the

5 fat lady becauseI am going to get to sing.
6 The prosecutor, in his closing argument,
7 said that you really do not have a choice in this case,
8 It is overvhelaingevidenceand all these things ara very
9 clear and you Just do not have much choice., Waen you

10 ¿o to tnat Juryroot your taínds snould be pretty well
11 sat right now. And you go to thac Juryroom and you are
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

going to get all these sheetsof paper, theseare pro­
posed Verdict fors (indicating). I don' know how many

there are. I didn't bother to count theta, It looks

like there'sabout twenty-five. The Jud,e nays you have

a coice. Ae gives you all of these things becausehe

wants you to tnínk about ten becausetheseare the

alternativesin this case. There is a choice. That is
what you ave to do now. Probably the most drastic thing
that any of you ever are gotn; to do in your lives, judg­

in, your fealio man.

I have been to Ely before a few tires,
never for so prolongeda stay. I don't know much about

Ely. Wile I nave been hare I have gone out, looked

around the town, and one fishing out st Cave Lake.

The other night, a eek ago Monday niht,
it was a full moon hare, a gorgeousnight. I went out
and I walked through the cemetaryhere in Ely. It was

a moving experiencefor me, rd ii I move when I talk
tco you about it it's not an act becauseI am genuinely
concernedabout soe things. A a history buff I noticed
a lot of things, a lot of interestingthings. There is
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still a wooden gravestonedown there -- wooden and stand-
2 in. ou couldn't read it but it's been there, God, I

3 don't know tow long. I watchedand I looked at all the
4 prestiyous family plots, a lot of napeswere family,
5 There as somethingI found extremely interestingafter
6 reading inscriptions and looktny at all thosemonueuts,
7 there is a lot of children in tnat ceaetary,and inordi-
8 nata number, it seems like infaats, teenagers,kids who

9 never got to grow up befora the Aluihty callad them.

10 That 1pressedtae becauseit looks like white Pine County
11 has been a prattcy toul place for kids to row up.
12 Thero is somethingelse I have observed,
13 and you tunt nave, too, every Afternoon ns we lenve this
14 Courthouse,tie youth of this ton, The open display
1$ of alcholic beverages,they're looking for something to
16 do.
17 All those kids in the cemetary there's
18 uothin; we can do to bring them back. lot a thing.
19 They're dead and gone.
20 Christ once said, "Let tche dead bury tie
21

22

23

24

25

26

27

28

29

30

31

32

deadbut let's be concernedwith the living."
e cannot bring Nancy back. e have to

decide about what to do about Robert though. Vengance

has no place in tnis Courtroom,

Lad1os and gentlemen, I aask you to
reaetberyour roles as Jurors to decide this casebased

upon tne facts, the facts alone, not speculation,not

we surmiseor we subtuit or our best guess Is, I as
trying to couat the number of tines the prosecutorsaid
that during his closing argument, "our best guess,we

subit, it's our estimate," I lose count. That's not

evidence. It's a story that the prosecutorhas found
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to be favorable to his position,
2 'Try to put aside the overwhelming feeling
3 you et about tis case, the gut feeling about the vio-
4 lence in this case. It is extremelydifficult for us

5 mortals. le are just human beings, le have got to feel
6 oe kind of way. We feel outraged, It's not unusual.

7 It's understandable. But for justice to mean anything
8 to us we have to decide the casebasedupon the facts,
9 Sir Thomas Moore wrote au lot of interest-

10 ins thine to me, lie wrote a poe back in the early
11 1890's called "Coe, Ye Disconsolate." It said this:
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

"Core, ye disconsolate,where'er

you languisn;
Coe, at God's alter fervently

kneel;
llere briny your wounded beaarta,

here tell your anguish -­
Earth has no sorrow that Heaven

cannot heal.

Joy of the desolate,Light of

the straytag,
i4ope, when all others die, fade­

less and pure,
ilere speaksthe Copeforter, 1n

God's name saying,
'Earth has no sorrow that leaven

cannot cure,'

Go, ask tie infidel what boon he

briny;s us,
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2

3

4

5

6

7

8

9

10

11

12

13

what char for aching iearts he

can reveal
Sweet as that heavenlyprorisa

Hope sine us,
'Earth has no sorrow that God

cannotheal'

I submit to you that now is the tine to

put aside hatredand violence and deal with what we have

to deal with in this case.

This as been a story about a life,
RobertYbarra'slife, a young boy noral in every respect
-- healthy, happy, loved by his family, friends, ats

14 along well in school, and was dealt a cruel blow, ho
15 is to say, you know, about fate? The Almighty? Mis-

16 fortune?

17 The fall of 1962, Robert Ybarra, for all
18 practical purposes,this is the little boy that was born

19 in l93, he was killed then, ile have somebodyelse no,
20 line years old. le couldn't understand, lie couldn't do

21 tings that he used to do. hie couldn't go out and play.
22 ie couldn't o wici hie brothers to do the things that

23 they did. ie didn't enjoy life like a kid is supposed

24 to enjoy life.
25 School? Well, we have heard lot of

28 corentsabout report cards. You will get to look at
27 ten. They are oing with you co the Juryroon, You

28 can Laake your own conclusionsabout vnat that paeans.

29 Jut there is somethingelso, too. what about the saries
30 about the kids as he grew up? what vas school? Ratard.

)

31 Dope. weirdo, Crazy, That's now he was addressedby

32 is friends and associatesin school, and the headaches
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catue and went
2 When the headachescame, what happened?

3 Robert was reduced to a little boy, crying, sobbing, say-
4 ing why can't soebodyhalp me? I'm sick, I hurt. to-
5 body could stop it, iie was throwing up becausethe pain
6 as so sovare, Nausea, Vomiting. A little boy reduced

7 to a whispering sell, sitting in the corner. Cold cow-

8 presses,iot coapresses. You heardMr, Ybarra say tt
9 seemed like ne was taking tuedication forever,

10 So, what did he do? He want to his room

11 «nd shut the world out. Five years of treatment. Five
12 years oing to doctors, tie ParanetteKaiser Medical
13 Group, and Dilantin, a number of other medications, tha
14 EEG examinations,Dr. Chappel mentioned tha possible
15 spinal tap, and he still couldn't do the school work.
16 Kids still called him weird, retard,
17 You heard Mr., and Mrs. Ybarra when they
18 said be'd come hoae at night witch bis assignmentsand

19 e'd sit in the room or at the kitchen table whare they
20 did their homework and he'd just cry becausehe couldn't
21

22

23

24

25

26

27

28

29

30

31

32

do it. tie tried. tie was tryin. But life had dealt
him that cruel blow that he didn't understandyet, that
taaybe his parentsdidn't understandyet, and he couldn't
understandwhy is brain wouldu't work right, why he

couldn't think, why he couldn't concentrate,why be got

in trouble at school. A lot of kids picked ou him, And

why couldn't he aake those headacheso away? You hoard

his brothers testify about che effects of those headaches.

Now, Dr. Guride told us something, too,
about all tlose tests that he took over at Lakes Cross­

ing Facility for che Mentally DisorderedOffender. He

aid that Robert did his best, except on the MMPI, he
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29
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32

tried. le did as well as he could, Ha has a dull-norral

intelligence. And on the MMFI, do you rememberwhat

Dr. Guride said? I feel co:fort.able in telling you that
te results,with all of thesepsychoses,indicateda cry

for help. Robert is crying for aelp.
Robert wanted to be normal. iie struggled

to be like nis brothers. Everybody told you about his

working. tie continually worked and savedhis money,

bout presentsfor is parants. You met the family in

the Courtroom, Pretty unstable family. They've been

married twenty-eight and a half year. The father has

been at tie same job ruost of tiosa twenty-eight and a

half years, All of the brothersare currently employed

in respectableoccupations. The type of family that
createsand generatesan antisocialpersonality.

See biz over here behind re? I can hear

ii.a right now. iie's a tortured ay, slurped tchere cry­

ing. I don't even have to turn around to tell you what

be looks like. Ha's torturedby a number of things.
lie's tortured by his mental illness, tortured by the

fact of the case. You do not ave to take my word for

it, How any tires as he tried to kill himself since

he's been in jail? You will see the photographs. You

ave aireauy seen teaonce. A pretty seriousattempt
on the one tiae as indicatedby the police officer when

ne cane into the cell and tnere vas blood everywhereand

Robert wwas laying unconsciouson the floor. Hie is
torturad. Life has dealt him a pretty cruel blow,

ell, Dr, Gerow and Dr. Molde say that
he is okay, nothing is wrons with Robert, no depression.
we will discusstheir opinion in just a minute.

Robert has been depressed,too, Everybody
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1 the world has been tryin, to et im to reember,

2 "hat happened,Robert? Tell us whet happened?" Every-

3 body is convincedhe has done such a horrible thing ba-

4 causehe's a ean and cruel person, Satanwas talking
5 to Robert. Ao, Dr. Molde and Dr. Gerow may not believe

8 that. Tie evidence is clear that Robert believed it.
7 Tnere is a lot of thins that could have

8 happenedduring the courseof this trial. I could have

lonor, and ask that the Jury be admonished,

BY THE COURT; Please1nore those remarks.

roved to exclude the family of the Griffith's because

they ay be potential witnesses,but I didn't do that

becausenurntty dictates that they come in here, sit
through this, and learn what they can from this experience,

maybe better deal with their om grief and sorrow. Unlike

the prosecutor,who excluded the Ibarrasafter their

tastirony, he kept them froa coming back into the Court­

root on tle pretensethat he was oing to call the again

as a witness ·-
le object to that, YourBY MK. JOHNSTON

UY MR. HERRING±

le will go forward.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 There is sore other coatentsthat are not

26 in tne record, however, concerning the reports. Bernie

27 Romero's report, the twenty-four payer, the one that was

28 the Chief InvestigatingOfficer's Report, the prosecutor

29 did not give those to Dr. Chappel or Dr. Richnak --

30 BY MR. JOHNSTON; Objection. I believe the

31 testimonyas tat he did have the reports, Your Honor.

32 3Y THE COURT Let the Jury make the deter­
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tinacion basedon their own recollection, This ts argument.

Continue, Mr. ierring.2

3

4 BY MK. ERRING:

5

6 I hope you will look in your notes to deter-
7 mine wvhether Dr. Cappeland Dr, Kictinak had that report.
8 I think, ii you will recall, the first time we saw that
9 report was won erníaRouero took tha standand we asked

10 hi, 'Off1car Roero, can we have a copy of that report
11 if you are oin, to use it to refreshyour recollection?"
12 and that was the first time the defensesaw that report,
13 The are thing with Officer Collins' raport. Look into
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

your own notes, if you will.
I think you rererberbrother Mark's testi­

wony, a boy who loves his brother. ile cried. ±le wvas

upset, emotional, ewere't too sure we were going to

be able to at htna througahis testimony, lie told you

about the occasionsat hoe where Robert was carrying on

coversationsand nobody was there. It's a pretty inti­
mate faily. They've not sharedtheir probletus too much

with one another. Dr. Richnakexpressedthat to you when

le atd tlat he was surprisedwith the amount of closeness

between their fadly ebers,that they didn't openly

discuss their problems, It is clear that Mark observed

his brother'sconversationsto some unknow personwho

isn't there. Hallucinations? I don't know. e don't
ave any toasts for hallucinations. You cannot hook

electrodesup to his brain and put it down on paper.

Somewherealon, the line you have to have some faith in

your fellow humans. Did thesepeople lie to you (dnd1cat­

ing)? Did tha Ybarras come in and lie for their son?
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Te brorers? Tnere ls a Jury Instruction on taat that
2 tells you tat you ave to be the Judge of the credibility
3 of the witnesses.
4 Hark also told you about his brother being
5 harrassedby schoolmatesand what a tough time he had in
6 school living with his brother'sreputationas a retard.
7 It only ales sensethat Robert wouldn't cell anybody about
8 thesevoices., y would a guy who already has enoughpro-
9

10

bleas witch the headaches,the innurerabledoctors, the

medication, the retard reputation,why would he tell sotue
11 bcdy, 'I hear voices'!? It only makes sensethat he would
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

keep that to himself.

Now, the prosecutorsays there was no

voices on Septceuberthe 29t, no hallucinations,no delu­

sions. Satannover spoke to Robert. You know, Satan

doesn'tspeak to people. He doesn'tever come out of his
hole in the ground, or whereverhe may be, and speak to

people and teapt then, kie never does that. le is never

quite so obvious as that, 1a ha? le are tricking you.

we are putting you on,

Kobert is like those guys in the Rosenhan

Study. o you rerauberDr. Chappel talking about the

RogenbanStudy, all tlose sane peoplewho.made up stories
wio were udaitted into mental institutions?Robert is
like those guys, except they ere all college faculty
meubers,college students,high I.Q. What's Robert?

Dali-uorrual, Retard. He's iike those people in the

Rosenbanucase; Robert who cannot do his school work be­

causene canot concentrate,Robert who got hie school

diploma frota a continuationschool by going to special
classeswhere they passedyou no matter what.

Look at his lsat semesterin that real
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school after he went backfro Yolo County Hiiyh School

2 when he went back to James!arshall iigh School. Jaces

3 Marshall is a real school. It's not a continuation
4 school. All F' and D's. Robert couldn't do the work.

5 le tried though.
6 "There were no voices of Satan,"a

7 faaíliar poet, iaus Carvel in his poen about Mathew Doyer

8 once said, "oh, for hen the devil does appear, for name

9 hin and he's always near."
10 lo, the Son of God dealt with devil,
t1 but that is in scriptural passagesand that happeneda

12 Lon tine ago and nobody -- Dr. Molde didn't see ic.
13 So It aust not lave aappenedit. Rememberhim sayin
14 if I have never heardof it before or I haven't seen ft
15 Myself, I don't aliave it. all, I don't know. Some

16 of tie guys that tell us about tat were the Apostles.
17 They take a look at that, They take a look at Mark in
18 the New Testament,Chapter 5, Verse l through 131

19

20

21

22

23

24

25

26

27

28

29

30

31

32

"5 AND they came over unto

tne other side of the sea, into
the country of the Gerasones,

g And when he was come out

of te boat, immediately there
net hin out of the tombs a tan
vith an uncleanspirit," I don't
know what an uncleanspirit is.
Is that a devil, a deaon?

"3 ho bad his dwelling

aurong the tombs; and no mna could

bind him, no, not with chains;
4 For he had been often
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bound ith fetters and chains,
and tie chains had been plucked

asunderby him, and the fetters
broken1n pieces; neither could

any an tanae him,

"5 And always, nigh and

day, he was in the mountains,
and in the tombs, crying, and

cutting himself with stones.
ut when le saw Jesus

afar off, he ran and worshipped

hin,
') And cried with a loud

voice, and said, What ave I to

do with tiee, Jesus, thou Son

of the Most High Cod? I adjure
thee by God, that thou torent
e not,

g For he said unto him,

Cote outof the pan, thou unclean

spirit.
"g And he askedhim, hat

.

Ls they nama? And he answered,

saying, My nae is Leg1on; for

we are many.

"19 Aad he besoughthia
Duch that he would not send the
away out; of the country,

"1 Nov there was there

unto the rounta1nsa reat herd

of swine, feeding.
"1¿ And all of the demons
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it?

261

• •

besoughthi, saying, Send us into
the swine, tat we pay enter into
theta,

"13. And forthwith Jesus

ave then leave. And tle uncleau

spirits went out, and entered

into the swine; and che lard ran

violently down a steepplace Into

the sea and they ware choked in

tae sea."

It tust be a lie. It cannot be true, Can

'There are severalepisodeslike this.
In lark, the First Chapter, Verse 2l to

"21 And they went into Caper­

nauro; and straightwayon tbe sabbath

day he entaredinto the synagogue,

and taught
'22 And they were astonished

ac his doctrine; for ue taught them

as one tat had authority, and not

as tlue scribes
23 And there was in their

snya9suea tan with an unclean

spirit; and he cried out,
"24 Say1n, Let us alone!

what have we to do with thee, thou

Jesusof Nazareth? Art thou come

to destroy us? I know thee, who

thou art, the ioly One of God,
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"25 And Jesusrebuked ím,
sayin&, Hold thy peace, and come

out of him.

"26 And when the unclean

spirit had tor hir, and cried
with a loud voice, he care out
of hi."

It's easy to be a nonbeliever. It does not

10 take puch, All you lave to do ia say I don't believe that.

11 I didn't see it. I wasn't there. I never heardof that

12 before. It' easy to be a nonbeliever.

13 In Janes, the Book of James,Jesustold hi
14 tat there is but one God and the demons know him and they

15 treble.
16 Look at this letter over here (indicating).

17 The Defendant'sEh1bit R Las litcle packaeup hare, it's
18 what looks like a sugar packaxe, That as the pills that

19 Robert sent to his attorneywherein saying:
20

21

22

23

24

25

26

27

28

29

30

31

32

"They all hateeandwant

re dead. They talk about ae and

laugh at ue. Not once has any-
one here said anything good about

me or to re. Tay tell eacli other
hat to say and are taking bats
as to how long it vill take the

Jury to convict ae. Satansays
if I don't kill yself he will
start killing my family, and ry

randuawill be first. Another

voice tells me don't eat because
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the people aere are poisoning me.

Tey want ue to suffer aa Ion
as possibla, That voice says
all the pain I have is fro the

po1son in ue. When I sit down

to eat they start creaming in­
side uy head and it's iven re
a headacheand I want to bang

ay head against the wall and

screamuntil they stop. I forc­
ed myself to eatc today and now

I have the runs, I stay to

the cell with the door closed

and talk to no one.'

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16 Does that reratnd you of a little boy that

17 ¡goes into his room aud shuts tie world out?

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

''I seee in prison and

getting attacked, Then I see

e in the as camberand may

acrearuswake roe, Then sernío
anc the Sheriff come in and

beat ao up and say they won't

stop until I say I killed her.

'Then they will leave me alone."

At this tie he didn't remober.

"obody cares about me,

Taey all ant me dead, Satan

says the pills they give me are
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poison. So I am sending thea
to you to ave thers checked,"2

3

4 le sent them to his attorney so he can

5 have then analyzed in the lab, ould a guy who does not

6 believe they are poison send them off or flush the pills
7 away becausehe doesn'teat the becausethey are poison,
8 or would a uy wwho believes they are po1aon send then

9 and say pleasehave then checked? I know thay're killing
10 me,

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

"Satan tells me to kill my­

self so tey can't kill ue in the

gas chamber. SoetiesI au in
a meadowwith all the anitanls

around te and peaceand qa1et. I

go to ther becausethey are pay only
riends and will protect me from

everyone. We eat nuts and berries
ano have fun and there are no

people around, wnea there are
the bearsand cats abasetheta

away. They understandthat be-

fore I had to shoot sotae of

thair friends, the deer, for
food. But they show re other
kinds of food to eat,"

This is not delusional thinking. This is
30 perfectly correct thinking, according to Dr. Molde and

31 Dr. Gerow.

32 'Satantells re uot to tell
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anyone becaasehe will take them

not believee and he don't want

thea to know that I know they are

trying to poison me, I can't tell
McGuire becausehe will tell them

I know what they are doing, Satan

says McGuire is secretlyworking,

with thesepeople and I can't real
ly trust hi or anyone, only y
friends the an1ales. Satan now

says I can maybe trust you but no

one else. I can't talk to Rever­

and iiall becausehe is work±n£,

with God. I pray and talk to Cod

but lie don't auswer tae. Satatu

says taat'sbecauseGod don't
want me no ore. I hate Satan

but I' afraid of hi. I sea

people around rue all the tine
and tiey are waiting for me to

kIll myself and join the. But

I want to be free and be itn my

family and uy uniaal friends.
3ut Lf I kill uyself now Saran

will leave y family alone. I

do't want auy of them to die.

I ill die first but not in the

¿as chamber. The people here

ask re why I don't eat but I say

1' uot banry because1 don't
want then to know that l know

they are poisoninp,me. I don't
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care wat any of thesepeople here

do to me. I ill not say I killed
chat irl becauseI never did any­

thin;; to her. I askedSatan if I

did and he says no. tie is taking
thesepeople believe I did because

I beenwith God too lont,, As soon

as I do what he wants all this vill
stop, and that'swhat I want is for

all this to stop. I found a piece
of a razor blade and I' oing to

use it."

Do you remember the officers sayin they

never found any capons in thatcell, anythin to inflict
injury on himself after the search,nothing about plastic
forks ana kiveas?

So you or no one will or can

9top me, Steve told ue to tie a

knot in the rope and hang on but

I'n tired of hanging, on and I don't
have any ore strength, I'm not

oing, to ant, ona Just so tnese

people can put me in the gas chanber.

If I ave to die for somethingI
ever did it will be ay way I die.
I won't let tiem poison re and I
won't eat or drink anything these

people give e."

Do you reaerberDr. Richnak tastifyin£,
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28

29

30

31

32

•

about chat? Robert would go down in the cafeteria line
over at Lakes Crossin; but he wouldn't take food that

they gave to hiu, {le always took somebodyelse'sat
random, Tat's okay. Dr. Molde nd Dr. Gerow said it
was okay, Nothing to that.

"go now at least I won't

have to suffer on earth and no

one vill kill e. How nay family

won't have to suffer becauseof

me any tore, If they keep be­

lieving in God I will never see

the where I'm going. All I
believe is the only vay I will
be free is to kill yaelf. I

will only be safe when I ama with

nay animal friends, I won't be

frea and safe ever again now,

All of this is like enteringa

storm. The rain and wind,

thunder and lightening are all
a different scare. The rain is
accusedof somethingyou never

did. The lightening shows you

jail, prison, tae as chamber.

Te thunder is when it's all
over. 'The wiud is freedou,

prison,death, Each one hear­

ins one kind of scareon tte
other until it's over and what

you once ere is one, washed

away in the rury. ht is the
-1227-
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2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

end, whatever is left. Robert

Ybarra."

Sotething is botheringne since the prosecu­
tor talked about: it a vile ao, lo you re@bar the hor­

rible beatingthat Ancy Griffith took? iier "lifeless
body" bruised and batteredlyin in the wash, bloody from

her outh, and there'snot a cottoapickingperson in here

that testified aout fi:din a spot of blood. At this
horrible scenevhere she was barned up, here she was

beaten,bruised, and battered, there wasn't a threadof
sin fouud ox his boots rom all those kicks that he

taercilesslyave to her as she lay helplesson the round.
he rust have boen injured in sore kind of way, Where is
it? In the prosecutor'suini becauseit's a story he told

you,

"Out tae vindo,' "ghat happenedto you,

llancy?" "out the window.' Fro that gap we all of a sud­

dun have a story of her crawling through the truck through
tae bed andcrawling out the back window of the truck.
le have never had any testionyabout the dimensionof

22 the back wiaüow of tau truck. wle nave never had any testi-
23 rony about whether tae back indo of the truck even

24 opens in tue inside, Post of you have oeentnose small

25 and use your coramon sense,your experiencein life --

26 those mall caper-typetrucks don't open in the inside,

27 Tey uly open on the outsidewitch the handle, That is
28 the prosecutor'sversion; hoover, tnat is what he wants

29 you to believe.

30 !io, rememberhow Robert remerberedthis

31 story? He had gone throur;h Lakes Crossingand bad a aigni-
32 ficant amount of trearent,was on the largest dose of
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1

2

3

4

5

6

7

8

9

10

ll
12

Lithiua tuat eitier Dr. Chappelor Dr. kichnak had ever

autiniateredor heardof, three thousandtailligrams a

day, that stuff becomes toxic unlessyou lave a metabolic

need for it in your body. That'a wat they told you.

People who are not suffering frot tental illnessescannot

tolerateaigiu uosayesof Lithium. It kills the. They're
dead. e'sstill takin it.

ow, Robert told us that the devil promised

him that ii ae would sacrifice somebody to hía he would

et is wife back. tow, all the testimony given by family

rembers,by the doctorswho nave done history work on hit4,

indicates that's probably the rost happy time in hia life
13 aswhen nae jot arried. ile loves his wife or loved her
14 a great deal. It us tle rost 1maportantthin in his life
15 becauselt alost made hira noral. He airuost reachedtnat
16 level where he could be accepted, He's alaosta noral
17

18

19

20

21

22

23

24

25

26

27

28

personbecausehe's sot a wvife and she'spregnantanud

she'soing to ave a baby, Ile is oin to lave a fatly.
It is noraul to do those taints and he hasn'tbeen normal

before. lo one has ever treatedhima norally. Sacrifice
that girl and I will pet your wife back for you, tot be­

caase e's ntuerentlypaean, premeditatedft over a period
of time, or wanted to kill her for soaeuninjustice that
streamedup sotaevhere,becausehe was crazy.

Dr. Chappel said he's crazy when he's tn

that psychoticcondition, Dr. Richnak says he's crazy

when le is in that condition, tlat psychosis,leaving in
that delusion, Jut the prosecutorsays, no, no. Those

29 devils didn't coaunieatewith Robert. They didn't tell
30 him that stuff. Satandidn't nake any proruises. He cannot
31

32

believe that becauseit's unrealistic.
Let e read you souetiny;else on the
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Scriptures. I'a reading fror Matthew, the Fourth Chapter,
2 First Verse±

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

'] Then was Jesus led up

by the Spirit into the wilder­

neus to be testedby the devil.
"2 And when he bad fasted

40 daya anud 40 nihts, he vas

afterward aiunyered.
"3 And when the teupter

cate to him, ne said, If thou

be the Son of od, courand that
thesestonesbe made bread,

t¿, Lat he answeredand

said, It is written, Man shall
not live by breadalone, but

by every word that proceedeth

out of the mouth of God.

"5 Then the devil takethi up iuto the holy city, and

ettethhir on a pinunacle of

te temple,
", And saith unto in, If

thou be the Son of God, cast

thyself down; for it is written,
ie shall ive his angelscharge

concerning thee, and Lu their
hands they shall bear thee up,
lest at any time tsou dash thy
foot azainsta stone.

") Jesussaid unto him,

It is written again, Thou shalt
-1230-
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ship me."

"9 And saith unto him, A1l

", Again, the devil takethi up inco an exceedinglyhih

these thin;a will I give thee,
if thou wilt fall don and wor-

what as Robin to Robert? Everything in

not put the Lord, thy God to the
test.

aounta1n,and sioweth him all
the kingdoa of the world..."

the world to him, She meant everythín fn the world to

lira. Is wife did.

I

2

3

4

5

'6
7

8

9

10

ll
12

13

14

15

16 I will give you everything. Does that

17 sound familiar?

18

19

20

21

22

23

24

25

26

27

"1) Then saith Jesusunto

hiu, Begone, Satan; for it is
written, Thou shalt worship the

Lora, Iy God, and kin oniy
shalt thou serve.

"IL Then the devil leaveth
LL2

Tat has got to be a fake story. You

28 know, there canot e ucn truth to tbat stuff. The

29 devil doesn'ttenpt people, does he?

30 low, Dr. Gerow, I told you I would talk
31 co you about hi, how zany timuas did e sae Robert? He

32 saw him actually twice and attoptedto see him a couple
-1231-
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1 of other times, ad e just kind of gave up. Two hours.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

ho is the only guy that talked to Dr.

Gerow before Dr. Gerow saw Robert? Reeberthe prosecutor?

And wlat did Dr. Gerow say that the prosecutortold him?

lie told him about tie facts of te caseand how the little
girl Kot killed. All this horrible stuff. Then r.
Gerow admitted one tin. ie said:

I am aware of certain studies

and exaalnerbias.
pr. Gerow, who did you talk

to alter tiaat?

'obody.
id you ever talk to his mother

to ce if tnere were any syptons
of mental illness in his youth?

o.
iiis father?
io.
iiis brothers?
1o.

His eaployers?
to.
Did you look at ais medical

recordswhen he was a youth before

you made your diagnosis-- excuse

e, Dr. Gerow told us he did not

raake a diagnosis,didn't he?

30 lat is the easiestway not to be confronted

31 itb a diagnosis? Don't make one, that vay you cannot be

32 questionedabout you aave to say., Dr. Gerow and Dr., Molde
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are natchetenu. Everybody knew what tney were going to say

2 before Kobert wont to see then.

3 Dr. Bolde spent a half an hoar to determine

4 waether he wus corpetento stand trial .- alalf an hour--

5 and he's okay to stand trial, in perfectly ood shape.

6 Dr. Gerow said the first tine around in

7 Deceber, l979, he's okay. Sent ii off., e's a good
8 boy. io'll be just fine.
9 Dr. Chappel, however, said he's got some

10 seriousproblems, but le ray be ble to aale it. What

11 did r. Cappel do? Ghat does Dr. Chappelhave to gain
12 out of tni case? I ask you that, «hat does he have to

13 ain? ile is a University Profesor. rte gets no fee

14 for coping out here, absolutelynothink monetary for

15 testifying in Ely. What has he got to pain except his

16 professionalreputation, his personalpride in doing the

17 work and doing the Job right. So wen the evidencecare

18 to r.Chappelthat Robert'scondition was deteriorating,
19 he said this guy needs treataent.
20 No, you have soe Instructionsup there

21 on the preponderanceof the evidence. You have some

22 Instructionson reasonabledoubt. we take the scalesof

23 justice and the prosecutorsays that the evidence is
24 overwhelming that Robert was sane. well, we lave Richnak,

25 Chappel, and we ave some other guys, too. Do you re-
26 ember the doctor testifying about Dr, Ira Fauly, the

27 Chairuanof the Departueutof Psychiatry, one of Dr.

28 Molde's forwer professors,he said Robert is seriously
29 ill. Tnat's Dr. Pauly, ie talked with a dozen doctors.

30 Jr. Rich says ne has sore organic brain syndroae. Dr,

31 O'Goran, incompetent to stand trial, seriously ill,
32 possibleorganic brain syndroae, Dr. eyl, he cane in
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1 and testified and told you about the Luria tsst and there's
2 some otaersand I can't remembertheir names. Maybe ry
3 raind is going after all of tis trial. Lat re have a

4 secondand consult ray notes.

(hereupona brief recessas had in the
proceedings.)

5

6

7

8

9

I TE COURT: Yoa certainly way.

10 Y MR. iEERRIüG;

11

12 Dr. ieal, I know there was anotherone in
.¥

13 there, says tat Robert is seriously iil,
14 it do we have over here? Holde, Gerow,

15 Gutride, and I don"knewwhere to put Gutride, maybe he

16 belongs sorewherein here becauserememberwhat he said

17 aout being''wackedout of his uind," so that kind of goes

18 over here, and the other stuff that he said +- I'm not a

19 edical doctor und I don't deal vith diagnoses, I didn't
20 aake a diagnosis in tis case. I didn't take a diagnosis
21 of antisocialpersonality. Tat asnot my diagnosis.
22 I am not a medical doctor, I don't deal in the past. I

23 deal in the presentbehavioralpatterns,what I see today.
24 Okay, That'swhat we ave - overwhelm-

25 iag evidence that he is insane, that he was never suffer-
26 in fro any major illness. Whoa-a. That went right by

27 me ecauseold Ir. Gero and Dr. Molle say that there is
28 no mental 1liness, there is no voices, there is no head-

29 aches, tiere is no head infury, there is no syptoms, and

30 there is uo history becausetiey spent a lot of tine on

31 this case. You know, both of tose uys are In private
32 practice, unlike Dr. Richnak who doesn'toarn a nickel

-1239-

AA01281



• •

coming out here to testify; and r. Chappel does'tearn

2 a nickel coning out here to testify. oth of those ays
3 are goiag to be paid pretty handsouulyfor their testimony.

4 Roenberold r. Gerow:

5

6

7

8

9

10

II

12

13

14

15

16

17

J8

19

20

21

22

23

24

25

26

27

28

r. Cero, lid you consalt
nis (indicating), this is tae

standardrefereacein the field
of psychiatry,is'tit?

Yes. I have a sat of? those

in my office.
Did you consult with tbat

tool when you made your findings
in this case?

iell, now, Dr. Gero, now

about this one here (indicating)?
Do you recognize this booi?

Yes.

THis is the standardrefer-
ence work Ln tie field of poychia-

try, is't it, Dr. Gerow?

Yes.

id you consultwith this one

when y0u were akin; your findinga
in tais case?

Do you remeberlat he satd? Hie didn't

29 tmaply say no. <ie said:

30

31

32

Wat for? I ot everythingup

here. I don't have to researchthis
-I40-
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case, Tat is a waste of titue.

low, Jr, Cappel, he is an honest guy. iie

4 says everybody should be respoasiblefor their acts, That

5 is his philosophicalbelief aboutcriae and its occurrences,

6 excuses for erinae. do did nuot cote iere to tell you tat
I want you to excuseRobert becausehe was crazy. He

8 didn't tell you that, but he did tell you that accordiny

9 to what the law is, according to the McNaughton Rule, that

10 kobert was probably ir:sane on that night. Taat is not

11 aat he wanted to have to tell you, but according to his

12 professioualJu@eatt!at is uat he felt like he had to

13 tell yo4.

14 low, the prosecutorísconstruedthe

15 statisticsa little bit concerningDr. Chappel'stestimony.

16 le says he's testified sixteen tines and every time he

17 said that tie guy was nuts. lo, seventeentires.
18 ierember Dr. Chappel said e made a hundred and eight

19 evaluationsand never has been called to testify whan he

20 said the uy vas okay, but he's only been called to testify
21 when the uy was nuts. They just do not call when he says

22 tat other stuff, tat he is okay.

23 low, do you reetcberthe honestyof Dr.

24 Chappel sayin, yes, I changedmy opinion. I did more

25 work on this case. I looked at it more closely. My first
26 evaluationwas not what I would like to say now, because

27 he worked on it and becausehe has a professionalfeeli
28 for himself.

29 ell, ve have had a particularly emotional

30 experiencehere that ve have sharedduring the last few

31 weeks and, in fact, since t4arch of 1980., I have not been

32 here all of that tie. I cae here to weigh the future
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1 of one auu

2 As the time comes closer, as we et right
3 down on that home stretch, your job becomesextremely

4 trauratie for you., i±ach of you 5aust ake up your own mind.

5 You mustdiscuss this case, argue if you will, agree, dis-
6 aree. Your job is to weigh becauseyou are now going to

7 ba the Judges in this case.

8 Steve already said it for me. I submit to

9 you that in this case you cannot, from che evidence, con-

10 cludo that Robert vas sac.
11 I subait to you that the to possible
12 Verdicts for you to decide upon in this case, and I at
13 primarily concerningzuyseif with the First De;ree ?turder

14 Charge, were Hot Guilty by Reasonof Insanity and Second

15 DegreeMurder. with respectto the first one, I believe

16 we satisfiedyou by a preponderanceof the evidence that

17 Robert does suffer from a severeental disorder. A boy

18 ho's troubled by that, tortured, 1f you will, becauaea

19 preponderanceof the evidence is simply if there is a

20 thousandpounds on both sides of the scale and the

21 feather restson one, that preponderates,
22 ith respecto the Second Degree, you

23 have a choice of deteriuin,whether Robert, in his co-
24 dition, taking the drugs ad taking the alcoholic

25 beverages,becauseof the reasonsstated, to his parents
26 and other folks, becauseit was tie only thing that

27 would help iir with his headaches,if it kept hia from

28 being able to judge his act as being able to perform

29 that specific intent that is required for those acts.
30 low, tae prosecutorsaid voluntary intoxi-
31 cation is uot a defense. I believe if you will read

32 there are a tuber of Instructions that say intoxication
-1242-
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can ask a person'serotions, feelings, fudents, to

2 such an etent that he is incapableof foring the specific

3 intent necessaryfor a conviction, Those are the two real

4

5

6

1

8

9

10

11

12

13

14

IS

16

17

I 8

19

20

21

22

23

24

25

26

27

28

29

30

31

32

questionsin this case.
Saaalter Toss, one of nay favorite poets,

and you probably ave beard this one before, wrote a poem

a loug tine ago called "The louse by the Side of the Road."

ind it reads au follows:

"",here are aeruitc souls that live
withdrawwu

I tie place of their self-content;
Inere are souls like stars, tiat

dwell apart,
In a felloless firriament;
There are pioneer souls chat blaze

their patchs

here highways never ran --
But let e live by tue side of the

road

And be a friend to ran.

"Let tue live in a houseby the side
of the road

here the race of uue 1,0 y
Te eI w1o are good and the men

1o are bad,
As good and as bad a8 I.
1 would 1ot si in tie scorer's

sea
Or hurl the cynic's ban --

Let e live in a iouse by the side
-lz43-
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

• •

of the road

And be a friend to man.

"1 9ee frota ray houseby the es1de

of the road,

5y the side of the highway of

1ife,
The nen who presswith the ardor

of lope,
Te en who aro faint witch the

strife,
ut I turn not away from their

sailesnor their tears,
Both parts of an infinite plan
Let toe live in a house by the

side of the road

And be e friend to ran,

'I inow there are brook-gladdened
teadows ahead,

And ountainsof wearisomeheight;
That the road passeson through

the Ion afternoon

nd stretcesaway to the night.

"And st!ll I rejoice when the

travelersrejoice,
And veep with the stranyersthat

roan,
Kor live in ny house by the side

of the road

Like a tan who dwells alone.
-1244-
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6

7
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9

10

II

12

13

14

15

• •

Ler te live in my house by tne
side of tie road

wnere the race of pen go by -­

Tey are ood, they are bad,

they are weak, they are

stroy,
lise, foolísi -- so a I.
he: hy shouli I sit in the

scorner'gseat
Or burl the cynic's van?

Let me live in may house by the

side of the road

d be a friend to man,'

adiesatd ¿enleres,we have beendown a

16 lot of roads. le ave been don the streetsof Saerarenato

17 during Robert'syouth. e have gone down the streetsof

18 Ely in Septemberof l)75. we nave one down the hig!ay
19 to ieno co the StateMental Institution. le have seen

20 the road where a young girl oes and gets in a velícle
21 with u man she as ever seenbefore, e have gone out

22 on 30-Hile load. e have seen the injuries to Nancy

23 Griffith.
24 Te prosecutorwants you to be a cynic,

25 to hurl the scorer'sLan, not to believe the tortured

26 yout of this boy, the tortured adult that we have here

27 iu this Gourtrooa, ie vats you to believe that it was

28 an intelligent decisioa that a competent individual aade

29 in burainy; JaneyGriffith to death.

30 ¡4ow rary of you saw the uovie The Exorcist?

31 Sore of you. If you were like e you were scaredout of

32 your wits by that tuovie. y? Leep within the soul of
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1 all of us tae devil is there uoewnerebecausethere is

2 rood und bad in all of us. le are fearful.
God bless you in all of your deliberations.3

4-

5 Y TEE COUT; le nave gone an our and I think

6 it is tíuue we too oar break, This would be a good tine

7 to let everyonecool oif a little bi tore and let the

8 roo cool down a little bit,
9 eaeaberyour adruon.ition, o uot converse

10 anon yourselvesor with anyoue else oa any sub]act con-

11 actedwith iae cuse. Jo ot read, watch, or listen to

12 any report of or cometary, iucluding without limitatiou
13 the uedia, radio, newspaper,and T.V., should there be

14 such coverage,particularly coverageof individuals in

15 the case itself. d finally do not fora or expressany

16 opinion oa any subject connectedwit the caseuntil it
17 is fiually suitteato you, vie iil not be too far

18 fro» tie future now.

19 de will tale ten minutes, please,

20 ladies and gentle:en.
21

22

23

24

25

26

27

28

29

30

31

32

(alhereupouCourt recessedin the alove
matter at tine hour of 7:04 p.0.)
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(WhereuponCourt reconvenedat the hour of
7:20 p.m. in the above matter.)

2

3

4 BY THE COURT: Let the record reflect the con-

5 tinuation of our case, the presenceof the Defendant, his

6 counsel, the District Attorneys, the presenceof the

7 Jurors and the Alternate in the box.

8 We are ready now for final argument from

9 Mr. Johnston.

FINAL CLOSING ARGUMENT

BY MR. JOHNSTON:

10

JI

12

13

14

BY MR. JOHNSTON: Thank you, Your Honor.

off, tested, and it showed that the blood was definitely
not that of the Defendantbut that it was the blood or

could have been the blood of the victim, Nancy Griffith.
Dr. Ricn Berger cate in frota the lab and put a chart on

the board and showedwhat the percentagepopulationwas

15 May it please the Court, Mr. McGuire,

16 Mr. Herring, Mr. Fairman, and Ladies and Gentlemen:

17 We have had you here quite a while now

18 and I would like to close by commenting, if I could, on

19 a few things that seem important at this stageof the

20 case.

21 One of the things that was brought up a

22 couple of times by the defensein their argumentsand

23 throughout the case, and you heard it tie and time again,

24 was a discussionabout Exhibit lO-A, that's the right

25 boot. There was a blood sample taken from it, scraped

26

27

28

29

30

31 that would have thoseparticular characteristicsin their

32 blood. And as I remember the statistics, it was sixteen
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percent. A count vas taken in the Courtrooaand I believe
2 of thirty-five people presentwe said five or six of those

3 people probably would have that kind of blood, assuming,we

4 have a oral distribution of the population. Now, that is
5 a fair coaparisonand I have no problemwith it. But the

6 defensenever did rake anothercomparison, 'That is just
basedo the exact sanepercentage,

8 We talked a considerableamount about the

9 poor Defendantbeing in the dull-normal range on his I.Q.
10 score, and yet the psychologistswho testified as to the

11 work he did in testing the I.Q. statedthat sixteenper-
12 cent of the population is dull-normal. So, 1f wwe take a

13 count in here today, one out of every six or seven is dull-
14 uorual. No, I ope that is not all of us sitting at the

15 table ere. It pay be. ut dull-normal is not so bad.

16 Look at the letter that was written and

17 read. I have never been able to write like chis, talking
18 about the stora, all of this is entering a storm and the

19 rat and wind and the thunder and lightening is all a dif-
20 ferent acare. There'spuncutationthere. There'speriods
21 there.
22

23

24

25

26

27

28

29

30

'The rain is bein accusedof

sorethin you ever did, The ligh­
toning shows you jail, prison, a

gas chamber, The thunder is when

it's all over. The Vind is freedom,

prison, death."

That is very poetic, as well as being well-

31 writtea. There is periods and cou4s.
32 Dull-normal, ladies and gentlemen, is not
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1 so unusual. It's uot retard, If a personwho has dull-
2 uoral gets categorizedas retard by his friends, that

3 is not the same as being retard 1n teras of actual classi-
4 fication on an intelliyenee teat. It is just not the

5 sate.

6 Speakingof letters, I thought it would

7 be -- well, you kno, there ere two letters introduced

8 in this case. Tne other one is State'sExhibit 47. I

9 tchought maybe ve ougnt to pull thatout, too, and take

10 a look at it. You will remembertis is the one from

11 the tie of suicide, We talk n lot about stateof mind

12 and I ink it relatesan interestingquestion. In here

13 it talks a lot about --- well, listen to this paragraph:

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

"y cannot take bein locked

up and going to prison for this
terrible criae I never did!"

Then we will skip ea paragraphand core

to this paragraph:

''I have not struggledall my

life to get aheadand what I want­

ed," and then there is a bracket,
'a wife and a baby, a ood job and

reat future," the bracket is clos­

ed, "just to coma to this town to

kill some fat, uEl; irI!!" and

that is all underlined.

dis feelins about Nancy Griffith this
day when he was allegedly trying to commit suicide aro

consistentwwith his feelinga toward her the niht he
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2

3

4

5

killed aer. Iaere'sno compassionthere. That's sad.

That's really sad.
'I'here aas been a lot of talk about the

SH III and the iaportanceof thesereat psychological
and psychiatricchecks,wen they should be used and

6 when they shouldn'tbe used. I would submit to you that

7

8

9

tne facts that you find soetbing in one of these texts
does uot really sake it very much, You kuow, in the

DSM III, the o1agnosticand StatisticalMauual of DLs-

10 orders, do you know anybody that stuttered? Mental

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

illness. It's listed in the book. Do any of you have

young, children or have you raisedyoung, children? Do

you know if a child betweenthe ape of twelve months

and twenty-four months picks up dirt and eats it, that's
called pica. It's a mental illness and you'll find it
in here, Just becauseit is in here does not make It
ospel.

Dr. Gutride'scharacterizationwas prob­

ably tore accurate. I would submit that we probably use

that more tian the doctors uo and the fact that they
do't is probably a blessing.

There was a lot of comment about how

much time different psychiatristsspent arriving at
their opinions. Dr., Gerow testified that he spent a

couple of hours. Dr., Molde told of an hour and a half.
Dr. Chappel, probably about three hours. Dr. Richnak,
a ucn longer priod of ttae, to to three hours in
Decemberand than about ten minutes every week after
that, ne said. Hnat kind of a product do they turn

30 out? You know, you can listen to tnem and conanon sense

31

32

will tell you wetherwhat they are saying ta reason­

able, which is tne standard,or not reasoable.
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Then there was this hocus pocus vit!hi

2 the scalesup here being drawn (dndicatin), and there

3 as a list of doctors on one side as long as Mr., iier-

4 ring's aru and then on the other side there was poor

5 r. Gerow an@ Moiae, who nave been so badly aligned
6 here today. I ould submit that those other doctors

7 were not testifying as to the criminal responsibility
8 of tne Defendaut.

9 Reneberwaat I told you. Before you

oever, you are advised

tle standarderap±oyedby the

Judye to commit the Defendant

is not the saaestandardwwhich

you are to employ for the time

of the offense."

10 saw the Defendant in Court at the start of this case

11 tae testimony showed only three doctors had seen the

12 Jefenaaat-- Dr. Chappel,r. Gerow, and Dr. Kunn.

13 8ut I didn't see Dr. Kunn on the scale. Then after that

14 period, Dr. Rich and leal and 0'Gormanand Molde, and

15 a couple of others saw him, but they weren't concerned

16 irh evaluatingat that time his legal responsibility
17 on September28, what they ere looking at was whether

18 he was coapetentto stand trial.
19 If you look at Instruction Number 35

20 it says this In the last sentencetalking about vat
21 you look at on incompetency., It says tbis:
22

23

24

25

26

27

28

29

30 Coapetencyfor trial is not the sare

31 standardas legal responsibility. Those other doctora

32 never gave an opinion on legal responsibility. I would
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1 e picked it up to bring it back with him that morning,

2 to afoot rabbits or whatever, but it was not there.

3 You heard no such evidence in this Courtroom,

4 Also as to the burning, his point wasn't

5 Just to kill somebody. tis point was to really do away

6 it somebody, to hide perhapswhat he had done and the

7 peruonu he had done it with, for you see If he had been

8 successfulthat body would not have been discovered

9 taat next roring. le anticipated that that body likely
10 would uot have been found for a long period of tie.
1l le would lave lad a pissing personand not a tarder
12 trial.
13 I ar, a little confusedand perhaps it
14 is my inability to keep up, but wve have yot pleas of

15 not guilty and not guilty by reasonof insanity. o,
16 wen you say not guilcy by reasonof insanitywhat you

17 are saying is he cornitted the critue but he shouldn't

18 e responsiblebecauseue was insaue. When you say

19 not guilty you are sayint; you didn't commit the crire.
20 I just do uot understandit. It's beyond ny compre-

21 ens1on,

22 The turning tire tracks out there,
23 you know, if I knew vat the turins tire tracks were,

24 I would lave told you. I don't know. I really don't.

25 Sur i's interestingto note tlat the turs were there

26 early that morning. When llofheins and Danner came

27 along they sa tnose turning tire tracks. So, they

28 had to have been produced the niht before. Mow, that

29 can only lead to a couple of possibilities: They

30 were lookin for a place to park, he lost her taaybe

31 and had to o looking for her at one point, I don't

32 inow.
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Tbe defense as sup¿zestedanotherpos-
2 sibility: Perhapste was disoriented,couldn't find his

3 way. lie found his way back to ton quite vell. iie got
4 trouh the town, raade it back to his house trailer that
5 ae ad just rentad tat aay, and he only lived in the

6 area a couple of days.
7 I supposethe botto liuo on the tire
8 tracks is, is that a necessaryelement to this crime?

9 Is thatessentialto tie case? It ts a nice dressingbut

10 I don't understandit.
11 It was iuterestingthat both tr. Herrin
12 and Mr. McGuire talked about Lithiuna, and also there

13 was the thyrotropin testing that took place over at
14 Lakes Crossing. As you rememberDr, Riehnal'sexlana-
15 tion, the thyrotropin testingwas a way of showing the

16 arson is depressed. So, basicallyvat they did they

17 sowwud tnat Robert Ybarra, the Defendant,was depressed.
18 ell, ow that'es really not very startling news to me.

19 In fact, Dr. Gutride said the same thing. lie said he

20 as severelydepressed, But rememberhi testimony,
21 uhy was tie Defendantdepressed? le called it situation-
22 al. ie said during roup therapy that the Defendant said,
23 if I weren't eliargedwith this crime I'd be okay. well,
24 is't tat nice?

25 There is nothing about situationalde-

26 pression. Tnat is not a severeaontal illness. It 1s

27 not listed in the DSM III, in the categoryof sore of

28 the psychoses,although I would not even trust you to

29 rely on sorue of the, or 9oae of the organic brain
30 you know, if you go out and et drunk, that is a mental

31 illness in SH III. Did you have a hanover the next

32 oring, intoxicatiou witadrawal, it's a mental illness
-1254-
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•

ta DSM III.

•

I would like to refer back to the scales
3 tat were on the board. tow, I do not have ay artistic
4 ability. So, I will just leave the caulk lay where it
5 is at and let your imagination do the work. Soae people
6 were stackedup on one side and then thereere sore
7 people stackedon the other side. tow, ve have just
8 eraseda lot of those people and picture tat in your
9 ind. Okay. ie took Rich and Pauly and Neal and O'Gor-

10 an off of he list. Okay. So it really kind of
11 balancesout.
12 low thereas Dr. eyl lo is on this
13 side (indicating). low, as I reemberDr. weyl, that
14 is Terry Wyel, the clinical psychologist, the Ph.D.

15 ho gave the Luria test, be showed sore minor -- he

16 called it -- inor brain damageor dysfunctionbut he

17 didn't know which. It could ave been something the
I 8 Defendantwas born with. {le really didn't know. hie

19 talked about the ?PI's. Do you rememberhat happen-
20 ed when that occurred? le shovedhi the chart and

this lie of questioningas improper and not admitted

ato evidence.

said, Doctor, do you want to coraenton that and the

defensecane up out of their chairs and said we objact,
Your Houor,

aruent to go forward, It's argumentand I have al­
ready instructed tha Jury that this is not evidence.

liotiin;; said by either counsel is evidencein this case.

21

22

23

24

25

26

27

28

29

30

31

32

evidence,

Y MR. ERRING:

Y HR. JO;STO!:

5Y TuE COURT:

I aa going to object to

That was admitted into

well, I will permit the
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1 Tiere have beenpay coauentsmaade In both arguentsof
2 some ureas that were not admitted as pure evidence in
3 the Courtroom.
4

5

6

7

8

9

10

11

8Y MR. JO+UST0N:

Anyway, Ln that evidenceabout the MMPI,

r. eyl talked about tbe F scale and he talked about

the other elevatedscales,and he said that the Defend­

aut was marking tne ites in a sick direction; there­
fora, no clinical significance to the results. Then

ie told us about the resultsof the Luria taat, le told
12 us a fey tins that had showedup, like the elevated
13 arituuetic scale showing that the Defendanthas trouble
14 with uat, and he attributed that aore to a learning
15 problem than an organic problem, hen it came to the
16 bottom line he said that there is no evidenceof disorder,
17 no indication that the Defendantdoes not know ri;ht
18 fro wrong, no mental disorder. FerhapsDr, Vey! needs
19 to be oved froa this side over to the other side
20 (Iud1eating).
21 Ten we get to other people that talked
22

23

24

25

26

27

28

29

30

31

32

about the cot«peteacyof the Defendant. They should go

ou the scale, too, Jonn Glen, she saw hi that night
within a couple of hours of the tine he would have

picked up JohnaCordova and Nancy Griffith. She said
ue as drinking, a little bit, 1aaybe had a bus on, wast't
drank, nus polite. David Glenn also said he vas polite.
o you remember the family came in from New Vexico and

avid Glenn introduced tiema and the Defendantaaid,
"ice to teet you, Hu'u," and wien he left he said,
"glad to ueet you." Yes, he was really sick that night.
rie as really sick.
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You know, tne Judge ¡ave an Instruction,
2 Iustructiou J+, that says this:
3

4 "The Jury aay considerevi-
5 denceof Defendant'mental condi-

6 ion before and after the time of
7 the commissionof the offense
8 charged."
9

JO Ask yourselvesthis: would you have found

11 the Defendantnot criminally responsiblefor his acts by

12 a vote of your members the day before he killed Nancy

13 Griffith? Would you have voted that way? I would submit

14 that none of you would have.

15 Mr. lterring, in talking about hallucina-
16 tions, said that it is necessarythat we have faith in
17 fellow aau. I have got nothin against faith. In fact,
18 I have probably as food a faith as anybody in a lot of

19 thins, but tere are some things, you know, ff you go

20 back to the common senseinstruction, there are soue

21 rains that just having faith in your fellow man isn't
22 going to help you.

23 I tiink Dr. Chappelwas wrestling, vith
24 tat problem. You know, e testified to the large
25 quantity of drinking and alcohol and drugs that had

26 been told to nim as tne amount consumed. tie had been

27 told that there was a history of alcoholism, that the

28 wife had left becauseof the drinking of the Defendant,

29 and he said that he cannot confir any of those thin,s,
30 in fact, ha has to discount then. Ad when he talked
31 with his bottom-line opinion, he apain said that a

32 problem I have in this case is deterintnygwhat is
-1257-
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1 accurateand what is not.

2 Now, I would subit that you no have that

3 sate probleaon your shoulders, The onkey is on your

4 back. The monkey is the Defendant. what are you oin
5 to do? !Io are you ¿oin£ to decide the issue?

6 couple of things to coment in the way

7 lir. iierrinp addressedsoae issues, Theseare not corruon

8 ways tat tnae Jury are addressedand the tniugs don'E

9 change. You know, you can o to one case and you will

10 see ties Just as often as the uext. RefarrinR to his

11 client, you know, he standsup and he said, I don't

12 have to look back. I know Robert is there. I can hear

13 1a. ell, e have heard his and wve nave seenhim,

14 He's been here throughout the case. Hie has got a real

15 live client there, somebody that he can turn to and

16 say, yes, tis is the raan I represent. Now, I can't do

17 that. tr. Fairaanand I come to Court and we represent
18 the people of the Stateof evada,but nobody comes up

19 to sit with us. And nobody is our client per se rint
20 here in the Courtroom, but really our client is every-

21 body it's the youn, it's the old, it's the families,

ing the Defendant tried. So, e vii1 put on trial the

District Attorney or we will put on trial the police
or ve ill put on trial Dr. Gerow or Dr. Molde. That

is a fret Luick, but what does it do? what we

-1258-

22 Lt's the entire peopleof the Stateof Nevada. That is

23 our client. I can't turn to then and say, here they

24 are, that'swho I represent. We do that in the best

25 way possible.
26 Another thing is Mr. ±ierring would like

27 us to canethe anue of the case. tie would like us

28 to try somebodyelse for a change. Hes tried of hav-

29

30

31

32
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1 are really here to focus on, ts only one person, an I told
2 you at he beginning, tne Defendaot, Robert Ybarra. we

3 are looking at his conduct on this particular evening in
4 1979, Now, if you want to cone back and try the D,A. or
5 Dr. Gerow or Dr. Bolde, that is fine, but that Ls not the
6 iasue in this case, not tie issueat all.
7 The evidenceitself -- you knoa I made a

8 list of soue taius, What this casereally is is a

9 caseof coaparisous. hat we are really talking about
10 is corparing thins, for example we talked about tne
11 suicide atcenptby the Defendant,or urueroussuicide
12 atteapts,were tey really serious? You know, when you
13 have a razor blade at your accessad you say "I'm goinf,
14 to take y life" and then you don't even cut yourself
15 bad enough to ¿et stitches, just a little sauve and a

16 bandaidand sent back, 1s that a seriousattenptor ls
17 he really trying to rake it look like somethingelse?
18 Do you retueberthe one picture from

19 te suicide attempt in tte jail where it looked like
20 the forearaau been pressedail over the wall? ?'ow,

21 that really spreadsthe blood around the room and looked
22 nice for show, bat it didn't kill him. It didn't even
23 come close to killing uim, The one time that he nay
24 ave ad really a seriousattemptwas in July, July of
25 the same year whenhis vife left, to one really
26 brought any pictures from his occasionor told us
27 anything aboat it, except that he had cut himself and
28 turned on the gas. I would suggestthat common sense
29 though says that a lot of people do that, a lot of
30 peoplewho are breaking up uarriaeswill fake, will
31 act like they're committing suicide, but why would they
32 -1259-
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do that? There'sa certainvalue in that. You might be

2 able to et to the other parson'sheart. You ray be able

3

4

to convince ia to corae back.

Ladies and gentlemen,you will notice that

5 after that ie was well. lie left. iie got himself a Job.

6 Ile worked in yonfn, or Montana. iie cate to Ely and got
a ood job here. Hie was working well. David Glenn said

8 ie followed instructions. ie was happy, tie joked on

9 tne job. tlever bad any problem with his motor functions

10 of his body. Hiis taeaory didn't seerbad. de could

11 renerberinstructionsand perform ell. lie did have one

12

13

14

stranpehabit, he kept talking about going, blind if he

didn't have any sex. Pretty normal.

Comparisons-- In this caseyou have a

and the beer can found in his trailer. You have to

coapare her clotning and what she describedas wearing
that night with w1at as found out there at the scene
iou ive a bare footprint or a stocking footprint super-
Laposedon the one unique tire on his truck, wwhich meant

15 lot of comparisonsto take. You have to comparehis

16 boot print with the prints at the scene,his tire tracks

17 with te tire tracks at tie scene,his fingerprints with

18 che as can with the mirrors that were found out there.

19 Ine victia's fingerprint with the mirror

20

21

22

23

24

25 that she was al!in, around, the nipht before ahe walked

26 ou his tire track that had just been laid aheadof her.

27 You lave the blood on his boot, you can compare that

28 with the victim's blood. You have hair on the boot which

29 is identified as hunan hair. I think it is pretty re-

30 arkable to be able to take a hair and identify the

31 animal that it cane iroa. You have the victim's sloe

32 print, the shoe print of one of these tennis shoes at
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1 the scene (indicating), headingaway from the roadside.
2 kememberBernie Romero's testimony.
3 There is a coaparisonubetween the mirror
4 that vas found at the sconeand the airror that as left
5 beaind iu tie trailer.
6 You have two psychologiststo compare,

1 You have the report cards to compare

8 before and after. Look at the fall of l962 and track
9 ten buck. You will not see auy sinificant chane.

10 You ave to corparethe psychiatric
11 evaluations. That's something, too, coparethe vay
12 different people talked about evaluatingsomebody in
13 the past. Richnak, in responseto a questionof, Doctor,
14 is it difficult to assesssomeone'sstateof mind in the
15 paat, said, no, it's easy. olde says that it's rather
16 difficulc. Dr. Guride said I won't do it in this case.
17 Rememberthe hypothetical that I askedabout oing to
18 the doctor and iviy a few syuptoms a yaar and a half
19 after you jot them and, you know, you go to the doctor
20 and you say, doctor, a year and a half ayo I had a sore
21 throat, baa cow;a, aigh temperature,and tche doctor aaya
22 that you've got pneumonia, And r. Chappel Just smiled

23 and said that cannot be done, it just cannot be done.

24 Ian't it interestinghow tie human mind, one of the most

25 coplex thins on this earth, can then be understoodbut
26 we couldn't rake any kind of a diagnosisas to pneumonia

27 a year and a half later.
28 Another comparisonthat is of note, the
29 MMPI'a. Wa had two clinical psychologistswho said that
30 this is their bailiwick, giving thaeaMMPI' and evaluat-
31 ing then, we had one psychiatristwho had givenover two

32 -1261-
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thousand,all saying that the H!PI vas no yood, couldn't

2 be used except to show tat he was fakin ft and was gotn
3 in the sick direction.
4 There was a lot of pention made of Dr,

5 Gatride saying that is a cry for help. Hie said that in

6 our professionwe prefer not to call it alinerin, we

7 call it cry for belp. You bet it's a cry for help, it's
8 somebodywuo is taking tlac test saying I want to et
9 souething. üo you know what he wants to get? e wants

10 to pet out from uuder the criminal syatera that ts causinp
11 him depressionand all of his problems. Hewas using
12 tbat test as a vehicle to try to do it,
13 Ladles and gentlemen,on the other hand

14 in the comparisonis Dr. Richnak, no experienceoffered
15 as to the ?PI'a. In fact, he did ooneting that nobody

16 else endorsed, e selectedone questionout of the test --

17 rereaber- he took one questionabout haadachasand said

18 the Defendantansweredthis the wvron way. He ust have

19 been tryinug to look good, Comparisons. Connon sense.

20 For the final comparisonin this case,
21 take a look at tie victim before and after this crime

22 and then think about faith tu your fellow uen. There is
23 a lot of evidence, a lot of evidence. As I told you be-

24 fore, you cu snake it up, you can make it look like
25 different thiuga. You can explain away parts of it. I

26 tend to think of it as a child's kaleidoscope,those

27 little tubes tiat you look in vith the colored glass.
28 It's like oeonetook one of tiose and took ail of the

29 facts and all of the testisonyand all of the evidence

30 and Just scrapedit into a big kaleidoscopeand you can

31 hold it up and you can turn it and the patternwill
32 cane. That is what the defense is doing. They're
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entieaen,on behalf of everyone.
le ill have the Clerk bring forward the

Bailiffs. e have Bailiffs available to take custody of

tre Jury?

standingback tiere turning the kaleidoscopesaying, look

at this, look at that, but there'sonly one way you can

turn the evidenceand it is all going to fit togetherend

take soae kind of a comprehensivepicture and that one way,

wen you fit everything totather, points to one thing, it
points to theguilt of the Defendant, Robert Ybarra. No

aatterow tauch he slurps in the Courtroom, it points to

him. lie is guilty of murder in the first degree,kidnapp­

ing in the first deree,battery with intent to cotaait

sexual assault,and sexual assault. They are all there.

They are clearly presentedto you,

'Thank. you very much,

(hereuponthe Bailiffs were sworn to take
custody of the Jury.)

l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

sworn,

•

UY HE COURT,

Y TE 3AILIFF;

Y TAI. COURT:

SY THE COURT?

•

That concludesthe arguments,

Yes.

Pleasecore forward and be

Alri;;ht. Ladies and gentle-

27 tuen, tat concludes the presentationof the caseand all

28 of the aruentson the case. lle have gone ay paat

29

30

31

32

what would mortally be I am sure all of your dinner times.

we ave already taken the liberty of uakin4 sore arrane
aeutcs so tlat you can eat. I aa sure that by 800 o'clock

at nigat, that if e cannot do anything else for you, we
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(hereupontne Jury retired.)

certainly can take care of that. Arrangementshave been

made to take you to the Fireside for dinner and that will

happenas soon as we can get the cars here and get it
under way.

I am going to ask you now that you depart
in the custodyof the Bailiffs, ho will take you down

to the Jaryroomdownstairs, I would like everyone in the

Courtroom to standwhile the Jury pleaseretire.

2

3

4

5

6

7

8

9

10

11

12 Y THE COURT: T'he Court wtll be in recess.
13 I believe all the parties have phone numberswith the

14 Clerk so they can be reachedfor whateverarrangements

15 nay be necessary.
16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

(hereuponat the hour of 6:00 p,ms. the Jury
was releasedto commencedeliberationand the
evening recesswas had,)
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(hereuponthe Jury respondedaffirmatively.)

(hereuponCourt reconvenedat the requestof
the Jury on lednesay,June 24, 198l, at the
tour of 2;00 a.m. in the above matter.)

tinuatton of the caseof The State of levada, Plaintiff,
versusRobert Ybarra, Jr., Defendant; the presenceof h!s
counsel, Mr. McGuire; the presenceof the District Attor­
ney and his Deputy, Mr. Fairman; and the presenceof the
twelve Jurors and the Alternate seatedwith them,

le have been advisedat this point that
a Foremanhas been electedand I ask you, ladies and

gentlemen, if you have returnedVerdicts in the Counts

that have been presentedto you?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

•

BY TE COURT:

B TL COURT:

•

Let the record reflect the con-

Alripht. We will ask that the
17 Bailiff pick up the Verdicts and return them to the Court.
18

(ereuponthe Bailiff obtained the Verdicts
and presentedthem to the Court.)19

20

21 BY THE COURT: Miss Clerk, I would ask you
22 to take each of them, Count by Count, and read the Ver-
23 dicts aloud in open Court.
24

25

26

27

28

29

30

31

32

UY TE CLERK:

VERDICT

"E, the Jury in the above­

entitled action, do find the De­

fendanut, ROBERT YBARRA, JR.,
GUILTY OF COUNT IV, SEXUAL

ASSAULT WITH SUBSTANTIAL BODILY
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

• •

HARM, and do fix the penalty at
life in prison without the pos­

sib1ltty of parole. Dated th!s
24th day of June, 196l. Signed
David K. Green, Foreran."

", the Jury in the above­

entitled action, do find the De­

fendan, ROBERT" YBARRA, JR.,
GUILTY OF COUNT III, BATTERY

ITd INTENT TO COMMIT SEXUAL

ASSAULT WITH SUBSTANTIAL 3OILY

HARM, and do fix the penalty at
life in prison without the pos­

sibility of parole. Dated this
24th day of June, 198i. Signed
David K. Green, Forenaan."

"E, the Jury in the above­

entitled action, do find the De­

fendant, ROBERT YBARRA, JR.,
GUILTY OF COUNT II, KIDNAPPING

IA ILE FIRST DEGREE WITH SU­
STANTTAL BODILY HARM, and to f1x

the penalty at life in prison
without the possibility of parole.
Dated this 24th day of June, 1981.

Signed: David K. Green, Foreman."

"E, the Jury in the above­

entitled action, do find the De­

fendant, ROBEkT YBARRA, JR.,
-1266-
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GUILTY OF COUNT I, MURDER IN THE

FIRST DEGREE. Dated this 24th

day of June, 198l. Signed David

K. Green, Foreman."

2

3

4

5

6 BY THE COURT: Mr. McGuire, are you asking to

7 have the Jury polled on eachVerdict?

8 BY MR. MCGUIRE: Yes, Your Honor.

9 BY THE COURT: Alright. The Clerk will begin

10 with the Fourth Count and work our way forward and poll
11 the Jury as to eaci Count.

12 I better explain this. By polling the Jury,

13 what we are going to do now ls to ask you to be sure that

14 everyone is in agreementbecausethe law requiresa unanimous

15 consentof all the Jurors on the Verdicts. The Clerk of

16 the Court will inquire of each of you if this is your Ver-

17 dict. Simply answer if it is.
18 BY THE CLERK: Count IV, Sexual Assault with

19 SubstantialBodily Harm:

20 Iven Wright, is this your Verd1et?

21 BY JUROR NUMBER ONE, MR. WRIGHT: Yes.

BY JUROR NUMBER FOUR, MS. SALLO: Yes.

BY THE CLERK: Joyce Christensen,is this your

BY JUNOR NUMBER TWO, MR. GREEN: Yes.

BY JUROR NUMBER FIVE, MRS. CIIRISTENSEN:

-1267-

BY JUROR NUMBER THREE, MR. ADAMS:

Yes.

Yes.

Donna Swallow, is this your

Donald Adams, is this your

David Green, is this your Verdict?

BY TIE CLERK:

BY THE CLERK:

BY THE CLERK:

Verdict:

Verdict?

Verdict?

22

23

24

25

26

27

28

29

30

31

32
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1

•

BY THE CLERK:

•

JosephChristensen,is this
2 your Verdict?

3 SY JUROR URER SI, MR. CHRISTENSEN: Yes.

4 BY THE CLERi: Sidney Hayward, is this your
5 Verdict?

3Y JUROR NUMBER EIGHT, MS. VALL:

BY JUROR UMBER SEVEN, MS. IIAYARD:6

7

8

9

10

Verdict?

BY TE CLERK:

Y TE CLERK:

Leona wall, is this your

Ellis Petersen,is this your

Yes.

SarahBowler, is this your

11 Verdict?

12

13

BY JUROR NUMER NINE, MR. PETERSEN:

BY TIE CLERK:

Yes.

14 Verdict?

15 BY JUIO NUBER TEN, S. BOWLER: Yes.

16 BY TIE CLERK: PatriciaWill1ans, is this

17 your Verdict?

18 BY .JUROR IUNBER ELEVEN, MS. WILLIAMS: Yes.

19 BY THE CLERK: JosephAnderson, is this your

20 Verdict:

Count III, Battery with Intent
21

22 BY THIE CLERK:

BY JUROR NUNDER TWELVE, MR. ANDERSON; Yes.

23 to Coauit Sexual Assault and SubstantialBodily Harm:

24 Mr. Iven Wright, is this your Verdict?

25 BY JUROR UMBER ONE, MR. RIGHT: Yes.

26 BY THIE CLERK: David Green, is this your

Donald Adamns, is this your

27

28

29

Verdict?

8Y TE CLFRK:

UY JUROR NUBER TO, MR. GREEN: Yes.

BY JUROR NUMBER THREE, MR. ADAMS;

30 Verdie?

31

32 BY TH«E CLERK:

Yes.

Donna Swallow, is this your Verdict?

-1268-
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BY JUROR NUMIER FOUR, NS. SWALLO: Yes.

BY THIE CLERK: Joyce Christensen,is this your
Verdict?

BY JUROR NUMBER FIVE, IS. CHRISTESEN: Yes.

BY TE CLERK: LeonaWall, is this.yourVerdict?
BY JUROR UBER EIGHT, MS. WALL: Yes.

BY THE CLERK: Ell!s Petersen,is this your

your Verdict?

BY JUROR NUMBER SIX, MR. CHRISTENSEN:

JosephChristensen,is this

Yee.

Yes.

Sidney layward, is this your

BY JUROR !UBER SEVEN, MS. EAYARD:

BY THE CLERK:

SY THE CLERK:

Verdict?

1

2

3

4

5

6

7

8

9

10

11

12

13

14 Verdict?

15 BY JUROR NUMBER IRE, MR. PETERSEN: Yes.

16 B8Y THE CLERK: SarahBowler, is this your

17 Verdict?

Patricia Williams, is this
Y JUROR NUBER TEI, MS. BOLER:

your Verdict?

BY JUROR NUI3ER ELEVEN, MS. WILLIAMS:

18

19

20

21

22

BY TIE CLERK:

BY TE CLERK:

Yes.

JosephAnderson, is this
Yes.

23 your Verdict?

24 Y JUROR NUMBER TWELVE, MR. ANDERSON: Yes.

25 BY THE CLERK: Count II, Kidnapping in the

26 First Degreeit SubstantialIodtly arm:

27 Iven right, is this your Verdict?

28 BY JUROR NUBER ONE, HR. WRIGHT: Yes.

Y JUROR NUMBER TO, MR. GREEN: Yes.

29

30

31

32

Verdict?

BY THE CLERN±

BY TE CLERK:

-1269-

David Green, is this your

Donald Adams, is this your
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Yes.

Yes.

Donna Swallow, is this your

Leona all, is this your

PatriciaWillians, is this

Sidney Hawyard, is this your

Count I, Murder in the Fir:r

JosephAnderson, !s this your

SarahBowler, is this your

Ellis Petersen,is this your

Ive right, is this your Verdict?

LY JUROR NUMBER THREE, MR. ADAMS: Yea.

BY JUROR NUMBER SEVEN, MS. HAYWARD:

BY TIE CLERK;

3Y THE CLERK:

3Y TI. CLERK:

BY JUROR NUBER EIGHT, MS. ALL: Yes.

BY TH: CLFRK;

Y TAI CLERK:

BY JUROR NU!3ER TWELVE, MR. ANDERSON: Yes.

Y TE CLERK:

BY JUROR NUBER TEN, MS. BOLER:

BY TIE CLERK:

3Y JUROR UBER NINE, MR. PETERSEN: Yes.

Verdict?

Verdict?

Verdict?

Verdict?

Verdict?

verdict?

Verdict?

BY JUROR HUMBER FOUR, MS. SWALLOW: Yes.

BY THE CLERK; Joyce Christensen,is this
your Verdict?

BY JUROR ?UM3ER FIVE, MS. CIRISTENSEN: Yes.

BY THE CLER; JosephChristensen,ts this
your Verdict?

BY JURORNUMBER SIX, MR. CHRISTENSEN: Yes.

Degree:

3Y THE CLERK:

your Verdict?
Y JUROR NUMBER ELEVEN, MS. WILLIAMS: Yes.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

-127)-

AA01311



• •

David Green, is this your

Donald Adas, is this your

Joyce Christensen,is this

Donna Swallow, is this your

Yes.

Yes.

Yes.

Yes.

Y TE CLERK:

BY JUROR NUMBER OUR, ES. SWALLO:

BY THL CLERK:

BY JUROR UMISER TO, MR. GREEN:

Y JUROR NUBER OE, UR. WRIGHT:

BY IHL CLERK:

BY TIE CLERK.:

I JUROR NUMBER THREE, MR. ADAMS:

l

2

3 Verdict?
4

$

6 verdict?
7

8

9 Verdict?
10

II

12 your Verdict?

JosephChristenaen,is this
13

14

BY JUROR UISER FIVE, MS. CHRISTENSEN

3Y TIE CLERK:

Yes.

15 your Verdict?

Sidney Hayward, is this your

16

17

JY JUROR NURSER ST, MR. CHRISTE!ISEN:

BY THE CLERK:

Yes.

is¥Y JUROR RU'BER SEVEN, MS. HAYWARD: Yes.

BY THE CLERK: LeonaWall, is tb1.s your

Verdie?
Y JUROR NU!BER EIGT, MS. WALL: Yes.

Y THE CLLKK: Ellis Petersen,1s this

18 Verdict?
19

20

21

22

23

24 your Verdict?

SaraBowler, is this your

Patricia illians, is this

25

26

27 Verdict?
28

29

BY JUROR NUMBER NIL, RR. PETERSEN:

3Y THE CLER:

SY JUROR NUBER TEN, MS. OLER:

LY TIE; CLERK±±

Yes.

Yes.

30 your Verdict?

6Y JUROR NUBER ELEVEN, MS. WILLIAMS;31

32 BY THE GLEYi:

Yes.

JosephAnderson, is this your

-1271-
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Verdict?

• •

Ladies and gentlemen, if you

2

3

4

Y JUROR NUBER TWELVE, IR. ANDERSON:

Y THE COURT;

Yes.

5 rememberback to Harc of last year we advisedyou I think
6 at that tine taat in tbe event that the Jury returns a

7 ¡turder of the First Degree that the law requires that there
8 would be an additional hearing and therewill have to be

9 in this aese. The Verdict 1s Murder of the First Depree
10 and there ill be rquired no a secondbifurcated port1on
11 of this case, an additional hearing. This possibility
12 has already been discusedby the attorneysand we have
13 some idea of what they have in mind. I an advised that
14 the evidence that each side would intend to presentin
15 such a hearing could not probably take ruore than one day;
16 is that correct, gentleruen?
17

18 ioor.
19

20

BY MR. JOHNSTON;

Y MR. HteCUIRE:

BY TL COURT:

Yes, that ts correct, Your

That is correct, Your iionor.

And they will be preparedto
21 o forward with their witnesseson Friday morning at
22 9:30, in which caseve will then make the final determina-
23 tion 1na this case, which will be presentedto you probably
24 the afternoon, I would suspect. That ill ean that I
2s

26

27

28

29

30

31

32

cannot excuseyou fro the caseat this tine and that the

responsibilityof this casecontinue for you and that you

still must reraiaavailableand that ve must continue
with our adaonition, tiat you must hold yourself avail­
able under thesecontinued restraintsuntil we can pet
the case finally resolved, which would be Friday.

So, I ask you agaiu do not converseamong

yourselvesor with anyone else on any subjectmatter con­
-1272-
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I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

nectedwith this trial. Do not read, watch, or listen to

any report of or couentaryon the trial or any personcon­

nectedwith the trial, including without limitation the

uedia, radio, newspaperand television, should there bo

any such coverage, I ask you as well to do not for or

expressany opinion on the final subjectconnectedwith

the case, and this is the ultimate penalty that will be

orderedyour determinationto taake after you have been

presentedwichadditional evidence and wve will go through
the penalty phaseon Friday on the First Degree Murder

charge. Until that is submitted to you, do not raake any

deterínatioain that area, keep your minds as open as

you possibly can, as you have throughout theseproceedings.

Now, I will ask eveyone in the Courtroom to stand

while you retire and we will reconveneat 9:30 on Friday

morning.
le will have to continue with our Alternate

as well, so pleasereturn.
The casewill stand in recessuntil 9:30 on1

Friday oruin.

(WhereuponCourt recessedin the above matter
at tie hour of 2:l5 a.ma.)

-1273-
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2 COUNTY OF WHITE PINE )

3

•

STATE OF NEVADA )
: 89,

•

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

I, RENEE SILVAGGIO, C.S.R., Official Court Reporter
of the SeventhJudicial District Court of the Stateof

Nevada, in and for the County of White PLne, Sateof Nevada,
do hereby certify that I was present in Court during all pro­
ceedingshad and testimony given in the above-entitled
natterheard in Ely, Nevada, commencingon the 9th day of
June, 196l, and took verbatim stenographicnotes thereof,
and that the foregoing l273 pages contain a full, true, and

correct transcription of my stenographicnotes taken as

aforesaid,and a full, true and correct copy of all proceed­
igs to the best of my ability.

RENEE SILVA.TO, C.R. T2
Official Court Reporter
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1

2

3

4

5

No. 1511

•

6 IN THE SEVENTH JUDICIAL DISTRICT COURT OF TIE STATE OP

7 NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

8

9 THE STATE OF NEVADA,

10 Plaintiff,

k # t 4 ¥

11 -/g- S T I P U L A T I O N

12 ROBERT YBARRA, JR.,

13

14

15

Defendant.

IT IS HEREBY STIPULATED by and betweenthe Stateof

IG /Nevada, by and through its Attorney, ROBERT J. JOHNSTON, District

17 Attorney, and Defendant, ROBERT YBARRA, JR., by and through his

1g [Attorneys, NORMAN Y. HERRING, StatePublic Defender, and STEVEN G.

1g [McGUIRE, Deputy State Public Defender, that the DefendantROBERT

20 'YBARRA, JR., was given an electroencephalogram(EEG) on May 29,

2] ¡1981, by DR. GERALD DUNN, and the results of the EEG were within

22 [normal limits as reportedby the Doctor.

23

24

25

26

27

28

29

30

31

32

DISTRICT ATTORNEYwt PE COUNTY

DATED this l6th day of June, 1981.

ROBERT J. Iii@OM, Dis@Fie kEornev
White Pine Count, State of Nevada.

i..--. k.5
ORAN Y [üERRIG, $JaePublic
Defenderte6mir[.e
STEVEN G. MCGUIRE, Deputy State
Public Defender
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No. 15111

2

3

4

5

6 IN THE SEVENTII JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF WHITE PINE

ROBERT YBARRA, JR.,

THE STATE OF NEVADA,

AFFIDAVIT

Plaintiff,

Defendant.

v.

)

~

)
)
)
)
)
)_______)

8

9

10

11

12

13

14
STATE OF NEVADA )

15 ) ss.
CARSON CITY )

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

NORMAN Y. HERRING, being first duly sworn, deposes

and says:
l. I am the Nevada State Public Defender.

2. I personallypreparedand presentedthe Nevada

State Public Defender'sbudget for fiscal years 1982-1983,

beginning July l, 1981. This budget was presentedto the Nevada

StateLegislatureand included a request for a full time Appellate
Division including a supervisingattorney, secretaryand operating
costs.

3. The Legislature in reviewing the State Public

Defender'sbudget eliminated the Appellate Division, leaving no

personnelfor Appellate work.

4. The Nevada State Public Defender currently employs

one full-time legal researcherwho does legal researchfor nine

attorneys,as well as some client interviews and basic investi­
gation.

5+4repum,etrENp#hN Y, NEVADA

+8£,- 6700

-l- 24



• •
5, 'The Nevada State Public Defender does not have

2 adequatepersonnelto provide an independentreview of the trial
3 transcriptsand proceedingsof extendedtrials such as this
4 one. Affiant is aware of appellatestandardsset out by the
5 National Legal Aid and Defender Association and the Department
6 of Justiceand is informed and believes that the elimination of
7 the Appellate Division prohibits the Nevada State Public Defender

6. Affiant has during the last year contractedwith
the Carson City law firm of Powell and Ray to handle all post­
conviction appealsdue to the inability of the Nevada State
Public Defender to process those appeals. Funds for post­
conviction relief appealsare provided by the State Board of
Examiners pursuantto Nevada RevisedStatutesChaptersLl7 and

8

9

10

11

12

13

14

from meeting those standards. (See attacheddocumentation).

15 180. Affiant is informed and believes there are no such funds
16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

TATE Putle: DEENER
'4R Irv, #vu+2 670o

for direct appealssuch as the herein case.
7. Affiant has no personnelassignedto the Office

of the Nevada State Public Defenderwho can provide adequatetime
to review and brief the herein caseas all attorneysare assigned
a'heavy caseloadof trial court work.

WHEREFORE, Affiant is informed and believes that other
counsel such as Powell and Ray should be appointedto provide an

independentand complete review upon appealwhich cannot be

provided by the Nevada StatePublic Defenderat this time.

Further, Affiant saith not.
DATED has_1 aay or July, 1981.

s=%#s
SUBSCRIBED AND SWORN TO before me

this 12aay of July, 1981.
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No. 1511 

• --- .. ·:, -/I:'-11 . 
··~-'~ 

~-- )t;::·~ • 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF 

------- NEVADA:~- IN AND FOR THE COUNTY OF WHITE PINE 

THE STATE OF NEVADA, ) 
) 

Plaintiff, ) 
) 

-vs- ) JUDGMENT OF CONVICTION AND SENTENCE 
) 

ROBERT YBARRA, JR. , ) 
) 

Defendant. ) 

------------~> 
WHEREAS, ROBERT YBARRA, JR, was found by a Jury on 

June 24, 1981, guilty of the charge of MURDER IN THE FIRST DEGREE; 

and 

WHEREAS, said Jury in a Penalty Hearing on June 27, 

1981, found beyond a reasonable doubt the existence of the follow­

ing aggravating circumstances as set forth in N.R.S. 200.033: 

I. The murder was committed by a Defendant who was 

22 previously convicted of a Felony involving the use or threat of 

23 violence to the person of another. 

24 II. The murder was committed while the Defendant 

25 was engaged in the commission of forcible rape (Sexual Assault). 

26 -ii:(.--- -The murder was co.mmitted -while the Defendant 

27 was engaged in the commission of Kidnapping in the First Degree. 

28 

29 

30 

31 

32 

IV. The murder involved torture, depravity of mind, 

or the mutilation of the victim; and 

WHEREAS, said Jury found no mitigating circumstance(s 

sufficient to outweigh the aggravating circumstance(s) designated; 

and 



0-
07 
1---1 

1 WHEREAS, said Jury fixed the penalty for the crime 

2 of MURDER IN THE FIRST DEGREE as DEATHi 

3 NOW, THEREFORE, GOOD CAUSE APPEARING, this Court 

4 enters fonnal Judgment that the Defendant, ROBERT YBARRA, JR~, is 

5 guilty of MURDER IN THE FIRST DEGREE and sentences him to DEATH; 

w ,6 said sentence to be executed in accordance with law. 
a--, .. . 

... -·-------7 -·--··-·---. --· -- ... DATED and DONE -th .. 23rd -day of July, 1981, 

0 
0 
0 
0 
0 
07 
i..D 
.t:=,. 

8 

9 

10 

11 ATTEST: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

·, \ I i- I I 
• 'I., 

it 

, i ! I I, 

This is one of four originals 
of this document. 

21A4~ NEIL B, JENN,Clerkof the 
Seventh Judicial District Court 
in White Pine county, Nevada. 

26 • --·- ·---------·-··----·· ... --- .. ·-·--·--·--· ············-·· ·---··---·· ··---··- .. ···-··-·--···--·-··· ·--- - ·-

27 

28 

29 

30 

31 

32 -2nd and last-



CASE NUMBER 1511 OR I GINAL
2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

THE STATE OF NEVADA, )
)Plaintiff, )
)

--7S- )
)

ROBERT YBARRA, JR. , )
)

Defendant. )
)

REPORTER'S TRANSCRIPT

OF

MOTION TO DISQUALIFY COUNSEL

BEFORE THE HONORABLE MERLYN H. HOYT, DISTRICT JUDGE

Monday, August 3, 1981

11:40 a.m.

Reportedby: RENEE SILVAGGIO, C.S.R. 122
Official Court Reporter
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1 APPEARANCES:

2

E X AMI NATIONS

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Name

For the State:

For the Defendant:

ROBERT J. JOHNSTON, ESQUIREDistrict Attorney
White Pine County Courthouse
Ely, Nevada 89301

STEVEN G. McGUIRE, ESQUIRE
Deputy State Public Defender
420 Campton Street
Ely, Nevada 89301

I N D E X

O F

27 McGUIRE, Steven G.

28

29

30

31

32

Direct Examination 5-14



2

3

4

5

6

7

8

9

10

11

12

13

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

THE STATE OF NEVADA, )
)

Plaintiff, )
)-/- )
)

ROBERT YBARRA, JR., )
)

Defendant. )
)

TRANSCRIPT OF PROCEEDINGS

MOTION TO DISQUALIFY COUNSEL

14 BE IT REMEMBERED, the above-entitledmatter came

15 on duly and regularly for hearing before the above-entitled
16 Court on Monday, the 3rd day of August, 1981, commencing

17 at the hour of ll:40 a.m. of said day, before the HONORABLE

16 MERLYN H. HOYT, Judge of said Court, presiding.
19 The State of Nevada was representedby ROBERT J.
20 JOHNSTON, ESQUIRE, District Attorney, Ely, White Pine
21 County, Nevada.

22 The Defendantwas not personallypresent in Court

23 but was representedby his counsel, STEVEN G. MCGUIRE,

24 ESQUIRE, Deputy State Public Defender, Ely, Nevada.
25 RENEE SILVAGGIO, C.S.R., Official Court Reporter
26 of said Court, was presentand acting as such;
27 Whereupon, the following proceedingswere had:
28

29 BY THE COURT The recordwill reflect that
30 this is a Motion in the caseof The State of Nevada,

31 Plaintiff, versusRobert Ybarra, Jr. This is a Motion

32 on behalf of the Public Defender'sOffice to withdraw

-3-



as counsel in the appellatearea in the case.
2 Mr. McGuire is presentand Mr. Johnston
3 is here representingthe State. The State has filed a

4 responsePoints and Authorities in Opposition to the
5 Motion.

6 Mr. McGuire, you can be heard.
7 BY MR. MCGUIRE: Thank you, Your Honor.

8 BY MR, JOHNSTON: Excuseme, Your Honor.

9 Before arguing if there is no evidenceby the defense

10 the State does have some evidencewe would like to put
11

12

before the Court.
BY THE COURT: Is there any evidenceby the

13 defense?

provided by our office and we will stipulate to having

them admitted as exhibits.
BY THE COURT: Alright.
BY MR. JOHNSTON;: The second item of evidence

Ye, Your Honor. Those were

We have no additional evidence,

Alright. If the Statewishes

BY MR. McGUIRE:

BY THE COURT:

to presentevidence it may in motion.

BY MR. JOHNSTON: Thank you, Your Honor.

The first thing we have is four exhibits,
which are being marked by the Clerk, and I believe the

defenseis willing to stipulate to admitting those four

exhibits.
BY MR. MCGUIRE:

Your Honor,

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 that I would like to presentto the Court would be in the
29 nature of testimony. I would like to call Mr. Steven
30 McGuire at this time.
31

32

BY THE COURT:

the witness.
Alright. The Clerk will swear

-l.



(WITNESS SWORN)

2 MR. STEVEN G. MCGUIRE

3 having been first duly sworn to testify to the truth, the
4 whole truth, and nothing but the truth, testified on his
5 oath as follows:

BY 'THE COURT:

6

7

8

9

10

11

12

BY MR. JOHNSTON:

Q.

Pleasebe seated.

DIRECT EXAMINATION

Pleasestate your full name and spell it
13 for the record.
14

15

16

17

18

A.

M-c-G-u-i-r-e

Q.

A,

Q.

Steven G, McGuire. The last name is
the first name is S-t-e-v-e-n.
And are you employed, sir?
I am.

What is the nature of your employment,
19 please?
20

21

22

23

A.

Q.

A.

Q.

I am a Deputy Nevada State Public Defender. '

Is that a full-time position?
It is.
On July 29th did you provide to our

24 office copiesof recentbudgets for the Nevada State
25 Public Defender'sOffice?

BY MR. JOHNSTON:

26

27

A. I did.

May I approachthe witness
28 and the Clerk, Your Honor?

(Whereuponcounsel approachedthe Clerk and
the witness.)

-5-

29

30

31

32

BY THE COURT: You may.



DIRECT EXAMINATION CONTINUED

2

3

4

BY MR. JOHNSTON:

Q. Mr. McGuire, I would like to hand you

5 what has been marked as State'sExhibit 4 and ask you

6 if you recognize that Exhibit?

(Whereupon the witness examined the exhibit.)
7

8

9 A. Yes. This is a three-pageexecutor

10 printout of the budget of the Nevada State Public De-

11 fender'sOffice for 1978-79, which I provided to you on

12 July 29th of this year.
13 Q. Now, Mr. McGuire, I would like to hand

14 you a yellow pen and ask if you would pleasemark at the

15 top -- this is a see-throughfelt writing pen -- 1978-79

16 so that we can refer to the date of this particular budget?
17

18

A.

Q.

Yes. I have done that.
Okay. Using what has been labeled as

A. Yes. The total budget was $283,159.00.

Q. would you pleasemark that with the yellow

pen also?

A, Yes.

Q. Okay. I would like to hand you one more

19 Exhibit , are you able to tell from that what the total
20 budget for the budget year 1978-79 was for the StatePub-

21 1ic Defender'sOffice?
22

23

24

25

26

27 item. Could you turn that over?

28 Mr. McGuire, did you notice any line item

29 in that particular budget for post conviction relief?
30

31

A,

Q.

Yes, on the third page.

Is there an amount designatedfor that
32 particular line item?
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A. Yes, there is.
2 Q. Could you pleasemark that then on pae
3 three of Exhibit 4 with the yellow pen?

4

5

8

7

A.

Q.

•
Q.

I have done that.
Okay. For the record what is that amount?

It's $11,000.00.

No, Mr. McGuire, I would like to refer

(Whereupon the witness examined the exhibit.)

Q. Do you recognize that Exhibit?

A, Yes, I do.

Q. What is it?
A. This is four-page computer printout of

8 you to Exhibit 3 and ask you if you would pleaseexamine

9 it?
10

11

12

13

14

15

16 the Nevada State Public Defender'sbudget for 1979 and

17 1980.

18 Q. Now, using the yelloww marking pen could

19 you mark the date at the top, please?
20

21

A.

Q.

It's done.

Now, in examining that Exhibit, which is
22 labeled State'sExhibit 3, are you able to identify the

23 full amount of the budget appropriatedin the year 1979-

24 80 for the State Public Defender'sOffice?
25 A. Well, do you mean the appropriation for
26 the State or the total budget for the year?
27

28 year?
29

Q.

A.

What would be the total budget for the

The total budget for the year is
30 $364,244.00.
31

32 pen?

Q. Could you pleasemark that with the yellow

-7-



A. It's done.

2 º· Now, within the paesof Exhibit Number 3

3 is there a line item indicated for post conviction relief?
4

5

6

7

A.

Q.

A,

Q.

There is on Page 2.

What is the amount of that line item?

It's $20,000.00.
Would you pleasemark that with the

8 yellow pen?

9

10

A,

Q.

Yes. I've done that.
I would like to hand you what has been

(Whereupon the witness examined the exhibit.)

Q. Do you recognizethat Exhibit?

A, I do.

Q. What is it?
A, It's a two-page computer printout 0f the

11 marked as State'sExhibit Number 2 and ask you to examine

12 that if you would, please?
13

14

15

16

17

18

19 Nevada Srate Public Defender's Office budget for 1980-81.

20 Q. Would you pleasemark the date at the

21 top of the front page, first?
22

23

A.

Q.

Yes.

iow, are you able to tell from that
24 computerprintout the total budget of the State Public
25 Defender'sOffice for the budget year 1980 and 1981?

26

27

28

29

A,

Q.

A.

Q.

Yes, I am.

And what is that figure?
It's $369,350.00.
Thank you. Would you mark that with the

30 yellow pen?
31

32

A.

Q.

Yes.

Now, in the pagesof Exhibit Number 2 is
-8-



there a line ite for post conviction relief ?

A. There is.
Q. And what is the amount?

A. It's $20,000.00.

Q. Would you pleasemark that with the

yellow pen?

A. Yes.

0. Now, I would like to hand you what has

1

2

3

4

5

6

7

8

9 been marked as State'sExhibit l and ask you if you would

10 pleaseexamine that Exhibit?

(Whereupon the witness examined the exhibit.)
, 1

12

13

14

15

A.

Q.

A.

Yes, T have.

Do you recognize that Exhibit?
Yes. It's a three-pagecomputer printout

Q. Would you pleasemark the date at the

top of it?
A. Yes.

Q. Now, Mr. McGuire, would that be the •

budget- that is in effect at the present time for the

Nevada State Public Defender'sOffice?

I believe it would be, yes.A.

16 of the Nevada State Public Defender'sOffice budget for

17 1981-82.

18

19

20

21

22

23

24

25 Q. Are you able to tell from Exhibit Number

26 l what the total budget for the State'sPublic Defender's

27 Office is for the budget year 1981-1982?

28

29

A.

Q.

Yes. It's $612,696.00.
Would you pleasemark that with the

30 yellow pen?
31

32 again?

BY THE COURT: Could I have the figure

-9-



BY THE WITNESS: That's $612,696.00,

BY MR. JOHNSTON:

DIRECT EXAMINATION CONTINUED

2

3

4

5

6 Q. What about the pagesof that particular
7 budget, what has been marked as State'sExhibit Number

l, Mr. McGuire, are you able to identify a line item for

9 post conviction relief ?

10

11

12

13

A.

Q.

A.

0.

Yes.

What is the amount of that line item?

It's $20,000.00.
Would you pleasemark that with the

14 yellow pen?

15

16

A.

Q.

Yes.

Thank you very much.

17 Now, Mr. McGuire, how long have you been

18 an employee of the State Public Defender'sOffice?

19 A. Since July 1st of 1981.

20 Q. Did you have any employee relationship
21 with them prior to that time?

22 A. I was an independentcontractorwith

23 them prior to that time from August of 1979.

24 0. Mr. McGuire, I would like to ask you a

25 couple of questionswhich may be outside of your know-

26 ledge. If they are please indicate.
27 Do you know how many hours ·you were work-

28 ing for the State Public Defender'sOffice during the

29 budget year 1980-81?

30 A. No. I don't know fox sure,
31 Q. Do you know how many hours you would be

32 working with the State Public Defender'sOffice during
-10-



1 the budget year 1981-82?

2 A. Again I don't know for sure.

3

4

5

6

7

Q.

A.

Q.

A.

Q.

Okay.

On 1981-82, the current year?

Yes, sir.
There are nine working for the office now.

Mr. McGuire, do you know whether any

8 appealswere handled'by the State Public Defender'sOffice

9 in capital casesduring the 1980-8l budget year?
10 A. T don't really know that, no. I believe
11 there were, but I don't know how many and I'm not sure

12 that there were.

13 Q. Okay. Thank you.

14 Mr. McGuire, at the present time are you

15 handling any capital murder cases?

16 A. No, I'm not, other than the presentcase

7 in which we have one final Motion.

18 Q. Are you handling any felonies at the

19 presenttime, prosecutionsor defenses,from your employ-

20 ment?

21

22

A.

Q.

Yes, I am.

Are you handling any felonies from the
23 County of White Pine?
24

25

26

27

28

29

A.

0.
A.

Q.

A.

0.

Yes.

Approximately how many, please?
I would need a moment to review this.
That's okay.
I believe about six or seven.

Are you handling any felonies at the
30 present time in Lincoln County?
31

32

A.

Q.

Yes.

Approximately how many?
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A. I have one in Lincoln County.

2 Q. Are you handling any felonies at the
3 presenttime in Eureka County?
4

5

A.

Q.

No.

Are you responsiblefor any felonies

Yes.

Any in White Pine County?

Yes.

How many would that be?

I believe I have three in White Pine County.

No.

At the present time are you handling

Okay. At the present time are you

No.

Are any of them crimes of violence?

No. I do have a Voluntary Manslaughter

Are any of those felony casesmurder

A.

Q.

A.

Q.

A.

0.

A,

Q.

the defense in any misdemeanorcases?

Which county is that in?

That's in White Pine.

Okay.

I believe that's an Involuntary Man­

slaughtercase, excuseme.

handling the defense in any gross misdemeanorcases?

A.

Q.

A.

County.

Q.

cases?

A.

Q.

•
case,

Q.

A.

Q.

A.

30

31

32

6 in any other counties in the State of Nevada at the
7 present time?

8 Yes, I am.

What other counties, please?
I have one each in Humboldt and Lander

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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volved as defensecounsel in this case?

A. From the beginning of the case, in

October of 1979.

Q. Do you have any misdemeanoror defenses
that you are handling in Lincoln County?

A. Yes. I have one over there.
Q. Are you handling presentlyany misde-

mneanor defensesin Eureka County?

A., Yes. I have one there also.

Q. Are you handling any misdemeanordefenses
in any other counties in the State of Nevada?

A. No.

present time in any Juvenile Court proceedingspursuant
to Chapter 62?

A. No, I'm not.

Q. Are you representingany parentsat the

presenttire in Termination of ParentalRights proceed­

ings in the State of Nevada?

A. No.

Q. Mr. McGuire, did you assist in the trial
of the case that we are presently in, which the Motion

has been filed, The State of Nevadaversus Robert Ybarra,
Jr.?

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Q.

A.

Q.

Q.

Are you representingany juveniles at the

Yes, I am.

At what point in time did you become in-

Did you also participate in the trial
28 of the case then?

training as a Public Defender?

29

30

31

32

A.

0.

A.

Yes.

Mr. McGuire, have you had any special

I've attendedthe National College for
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Criminal DefenseTrial Practice Institute and, of course,
2 I have a law degree.
3 Q. What was the length of the National College
4 training that you had?

5 A. That was two weeks.
6 Q. Did that include any training in the recog-
7 nition of appealableissues in a criminal case?
8 A. No. It was primarily a trial practice
9 course. It didn't include any specialmaterial on appeals.

10 Q. Mr. McGuire, does the State Public De-

11 fender'sOffice have a legal researcher?
12 A. Yes. They have a Law Clerk who serves in
13 that capacity.

servicesof that legal researcher?

Thank you, Your Honor. I

Alright. Mr. McGuire, is

No, I haven't.
Who performs the researchthat is neces-

Have you availed yourself to all of the

Is that a full-time position?

A.

Q.

Q.

Q.

BY THE COURT:

A. I'm not sure. I believe that it is.
Q. Who does that? Who is the reseracher?
A. He works in our Carson City office and

primarily does researchfor the six attorneyswho work

there.

there anything you would like to put on the record on

your behalf relating to any of thesematters? You have

the right to do that.
BY THIE WITNESS;

sary for Motions and pleadings that you file?
A. I do.

BY MR. JOHNSTON: No further questions,Your

Honor.

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32
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2

have nothing in addition.
BY THE COURT: Alright. You intend to ask

3 no further questionsof the Public Defender'sOffice?
4 BY MR. JOHNSTON: No, Your Honor. I believe
5 that would be adequateat this time.

6 BY THE COURT: I have a couple of questions
7 of my own I wan to ask him then. So, I will ask him

8 some questionsthat may be helpful to me.

9 Mr. McGuire, is your Motion basedon a

10 new policy determinationof your office not to handle

11 appeals?
12 BY THE WITNESS: I don't know if previous
13 Motions of this type have been filed by our office or
14 not, Your Honor. And again, it's my understandingthat
15 this is not an intention not to handle appealsat all
16 but that this particular appeal, being an appeal in a

17 death penalty case, is one that we are particularly un-

18 able to handle at this time. I believe that our office
19 will probably make such Motions on occasionsby basis
20 dependingupon the determinationof the State Public
21 Defender as to our researchersat the particular time,
22 But, again, Your Honor, I haven't dis-
23 cussedthis policy with them and I don't know if it's a

24 new policy or not.
25 BY THE COURT: Alright. To your knowledge,
26 if you have knowledge and you may not, is your office
27 handling appealsin capital murder caseswhere there has

28 been convictions such as this one on the deathpenalty
29 Judgment?
30 BY THE WITNESS: I don't believe so. In fact,
31 I think this is the first time there'sbeen s death penalty
32 Judgment in a case handledby the Nevada State Public
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2

Defender'sOffice.
BY THE COURT: Are you handling appeals in

3 convictions of murder of the first degree?
4 BY THE WITNESS: I don't know if we're handl-
5 ing any or not.
6 BY THE COURT: Who is handling the appeal of
7 the Aguilar out of Lincoln County, the SeventhJudicial
8 District Court?

9 BY THE WITNESS: Yes, We do have that appeal
10 and it is being handledby our office and that is a first
11 degreemurder case.
12 BY THE COURT, Alright. Now to clarify for
13 me the line items that Mr. Johnstonwas talking about in
14 the budget that said "post conviction relief" those funds
15 are available for what purpose?
16 BY THE WITNESS: Those funds are available to
¡7 handle post conviction :relief. under the post conviction
18 relief chapter in N.R.S. and it is my understandingthat
19 they are used to hire a private law firm, as set forth in
20 Mr. Herring's Affidavit, to handle those cases.

the Aguilar case and other cases that are on appeal, where

would you find in the budget a line item that would indi­
date what funds are being allocated to those casesbecause

that would not be an ordinary post conviction relief case

as I understand?

21

22

23

24

25

26

27

BY THE COURT:

BY 'THE WITNESS:

Now, the other cases, such as

I don't believe they're
28 broken out separately,Your Honor. I think that they're
29

30

31

32

simply -- those would be under the issue -- under the
area of salariesand it simply representsan amount of
time used by attorneys in our office and by other legal
researchersto handle those areas.
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BY THE COURT. If you know have you advised
2 any other County or any other Judicial District in the
3 State of Nevada that you are unwilling to accept the
4 responsibility in an appeal other than what the Public
5 Defender'sOffice Affidavit indicateshe has hired
6 people on post conviction basis?
7 In any other case in any other jurisdic-
8 tion in the State have you advised any other County or
9 District that you are unwilling to handle an appeal?

10 BY THE WITNESS: I don't know of any County
11 or Court which has been so advised.

County fee, which is an appropriationfrom the respective
Counties?

this way. Is it true or isn't it true that a portion of

the budget, the items in the budget that are indicated

here, the funds that are indicated are funds that are de­

rived from an assessmentlevied by the legislatureon the

representativeCounties throughout the State thatare

members of our system?
BY THE WITNESS: That's correct for the second

entry of the two entries,
BY THE COURT: Yes.

BY THE WITNESS: Yes.

BY THE COURT: There is a regular appropria-
tion which I assume to be the appropriationfro the

State itself; is that correct?

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

BY THE COURT.

BY THE WITNESS

BY THE COURT:

BY THE WITNESS:

BY THE COURT:

I would like to re-emphasize

That's correct.
Then there is a Public Defender

Yes.

And White Pine County contri-
32 butes to that as does Lincoln and as does Eureka and as
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1 do all of the Counties that are in the Public Defender's
2 system?
3 BY THE WITNESS: Yes. The State Public De-

4 fender'ssystem.
5 BY THE CORT: Isn't it true in the month of

ment.s that are due in July, and in May they just make

their election and their paymentsmust be made in July
to the Public Defender'ssystem?

BY THE WITNESS: I believe that's correct.
BY THE COURT. Does anyone in your office

6 May of each year annually that the Counties have a right
7 to determinewhether they will continue with the State
8 Public Defender'ssystemand, of course, there's the pay-
9

10

11

12

13

14 notify the respectiveCounties in the month of May or
15 even in the month of July that you intended to no longer
16 handle appeals?
17 BY THE WITNESS: I don't know if that was

18 done. I know I did not notify any County.
19 BY THE COURT, I have no further questions.
20 Do you have any questionsyou would like
21 to ask?
22 BY MR. JOHNSTON: Not on behalf of the State,
23 Your Honor.

24 BY THE COURT: If you have anything further
25 you want to offer you certainly can.
26 I am going to make a requestwhile you
27 are here on the stand of you to assistme with this
28 matter and can you go aheadand make your argumentbe-
29 cause I am interestedvery much in what your arguments
30 are. I would like to have breakdowndetails of the work-

31 load of the Nevada State Public Defender'sOffice for
32 this period of time that is coveredby the Exhibits.
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I mean by that I want to know how many

2 post conviction relief casesand I would like to know

3 how many trials and I would like to know how many appeals
4 are being handledby the office as an additional supple-
5 mental information to assist the Court in determining
6 this Motion, which I feel is a very important Motion, and

7 it affects not only White Pine County I believe but all
8 the Counties in the entire Public Defenderssytem. So,

9 I am asking that your office supply me with that informa-
10 tion, which I am sure will be very helpful to me.

11

12

BY THE WITNESS:

BY TE COURT:

We will, Your Honor.

Thank you very much, Mr.

13 McGuire. You can step down.

14

15
(Whereupon the witness was excused.)

16 BY THE COURT; You can certainly make your
17 argument.
18 BY MR. JOHNSTON; There is just one item,
19

20

Your Honor.

Excuse me. In examining the four Exhibits
21 the Clerk had marked those for identification and those
22 should be admitted I believe by stipulation.
23 BY THE COURT They have not beenmarked and

24 I think they probably should be marked.

25 Mr. McGuire, you have no objection I take

26 it. You spplied the Exhibits and they are public records

27 of your office's budget.
28

29

BY MR. McGUIRE:

BY THE COURT:

Yes.

Alright. They are admitted.
30 Exhibits l through 4 are admitted.
31 For the benefit of the record the Court

32 will expect to be receiving some other Exhibits in terms
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of workload, which the Court intends to rely upon as well
2 in the outcome of this Motion.

3 You can proceed,Mr. McGuire.

4 BY MR. MCGUIRE: Your Honor, our Motion has

5 two principal bases. The first is the handling the appeal
6 in this case is beyond the capacity of our office due to

7 the lack of a full-time appellatedeputy. In making that
8 point we primarily rely upon the Affidavit of Norman Y.

9 Herring, the Nevada State Public Defender.

10 BY THE COURT: There is one other question I

11 want to get on the record, Mr. McGuire.

12

13

BY MR. MeCUIRE:

BY THE COURT:

Alright.
I hate to bother you again and

14 interrupt you while you are arguing.
15 BY MR. MCGUIRE: That is alright.
16 BY THE COURT: But somethinghas occurred to

17 me and I want to get it in the record as well.
18 There has already been an appeal in this
19 case, the State versus Robert Ybarra; isn't that true?

20 BY MR. McGUIRE: We have not filed the Notice

21 of Appeal, Your Honor, I expect to do that as soon as

22 this Motion is resolved.
23 BY THE COURT: But it has been appealedin

24 the filing of this case in l979 directed at the issue

25 of Change of Venue; is that correct?
26 BY MR. MCGUIRE: Oh, that is correct, Your

27 Honor.

28

29

BY THE COURT:

BY MR. MCGUIRE:

Who handled that appeal?
That was handledby our

30 office in Carson City.
31 BY THE COURT: Alright. Thank you. I simply

32 wanted the record to reflect that. You can go forward.
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BY MR. McGUIRE: Thank you, Your Honor.

2 In looking at the budget material that
3 we have supplied there has been a growth'in the budget
4 of the Nevada StatePublic Defender'sOffice over the
5 period of time that we are discussinghere. Of course,
6 when we provide the Court with the material it requested
7 there will be a great deal more information available to
8 us on the growth of the workload corresponding;however,
9 Mr. Herring, in his Affidavit, notes that there are cur-

10 rently nine attorneysworking for the office, of those we

11 have one attorney in Tonopah, one attorney here in Ely,
12 one attorney in Winnemucca and six in the office in
13 Carson City ho handle the entire Statewith the excep-
14 tion, of course, of Washoe, Clark, and Elko Counties.
15 He notes also that that does not leave us with a position
16 of an attorney as a full-time appellatedeputy.
17 Your Honor, as I noted on the stand, I

18 think that this is not a generalpolicy to withdraw in

19 all appeals,but an a casebasis in the case of a parti-
20 cular appeal such as this, a capital murder case involv-

21 ing a two week trial and involving a Defendantwhose life,
22 of course, is at stake, that it is the assessmentof the

23 Nevada State Public Defender that our office cannot, in

24 fact, handle such a case and give it the attentionand

25 the effort that it needswhen faced with the other duties
26 that we have to representDefendantsin.trials, pre-trial
27 proceedings,juveniles, to representparents in Termina-

28 tion of ParentalRights proceedings,and, of course, to
29 representincompetentsunder our Involuntary Health Com-

30 mitment Statute, I think that the Affidavit, together
31 with the budgetmaterial and togetherwith the material
32 on the workload that we ill be supplying, speaks for
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itself on that issue.
2 Furthermore,Your Honor, I think that the

3 second issue that we are talking about here is the avail-
4 ability of a full-time appellateprogram as set forth in
5 the specificationsto diverse better programs attachedto
6 Mr. Herring's Affidavit, which we filed here, and the
7 desirability of having appellatework done by attorneys
8 who are particularly skilled in appellatework and who

9 are doing appellatework full-time and who are not dis-
10 tractedby the duties of trial preparationand criminal
11 work. All of the attorneyswhich we have now are, in
12 fact, primarily enagedin trial practice due to the fact
13 that we have not been budgetedfor a special appellate
14 division, Your Honor.

15 Based on those two reasonsI think that
16 in this particular case, again taking on a case-by-case
17 basis, our Motion to withdraw should appropriatelybe

18 granted, I would submit the matter subject, of course,
19 to the provision of the additional information the Court

20 has requested.
21 BY THE COURT: Alright. Thank you, Mr.

22 McGuire.

23 Mr. Johnston?

I would like to prefacemy remarks by

24

25

BY MR. JOHNSTON: Thank you, Your Honor.

26 apologizing to the Court. I was out of State last week

27 at the time the budget material arrived from the Public

28 Defender'sOffice and was unable to obtain some of the
29 same information that the Court is asking for that we

30 also were requestingin presentingthis particular Motion.

31 Therefore, some of the argumentnecessarilyhas to be

32 couched in some additional terms becausewe do not have
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all the details and I am unable to speakwith authority
2 as to some of the matters. I think I can recollect some

3 general conclusions in the postureof the position of the
4 Statebefore the Court on this particular issue.
5 First of all, we consider this to be a

6 very seriousmatter and it createsa potential situation
7 in the future. Ihe Court has probed this by asking about
8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

27

28

29

30

31

32

policies establishedby the new Public Defender that has

been appointedby the Governor regarding the approachof

that office to handling all appeals. Now, the State law

in the Nevada Revised Statutes180,060, makes it clear
that one of the responsibilitiesof the Public Defender's

Office is to prosecuteany appeal or remedy before or

after conviction that he, referring to the State Public

Defender, considersto be in the interestsof justice.
The only qualification on that appearsin Subsection2

where there are a half a dozen words 'ithin the limits
of availablemoney.' That seems to be the qualification
or I would assertthat anotherqualification within the

law would be if there is going to be some kind of an

attack on the competencyof counsel in their presentation,
but there has been no indication of that in this particu­
lar case, rather the issue is couched, as Mr. McGuire has

presentedit, on their lack of ability to handle it due

to a lack of resourcesand a lack of a full-time appellate
programwithin the State Public Defender'sOffice.

Regarding the Exhibits that have been

admitted to this point, it is interestingto note a couple
of items. First of all, there is a category for post
conviction relief which is nor appealsbut some other

area. of law which seem to indicate a willingness and,

in fact, an intent on the part of the StatePublic De-
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1 fender'sOffice to go forward and comply with their statu-
2 tory duty to handle Defendantsthat they have represented
3 at trial through post conviction relief remedies. Now, on

4 the other hand from the testimony of the budgetmaterial
5 it seems to indicate that there is no separatecategory
6 for appeals,rather that it is workload item that would

7 more likely appearunder the categoryof salaries.
8 Now, in examining the Exhibits it is in-
9 teresting to notice what happensto the salariesbetween

10 the 1980-8l budget, which would be shown in Exhibit Number

11 2, and the 1981-82 budget, which is shown in Exhibit
12 Number I. Just taking the line item labeled salaries, in
13 the 1980-8l budget year that figure was $288,165.00. In

14 the next year'sbudget, the current year, the amount of

15 that line item is $483,348.00. Now, I am not very good

16 at math, but it looks like it is almost a $200,000.00
17 increase. Now, if appellatework is mainly what we would

18 call a salary intensive item on the budget, that is that
19 the main burden in cost is the salary of the individual
20 to handle the appellatework, and it would appear that there
21 has been a substantialincreasein the personnelin the
22 Public Defender'sOffice.
23 Again, Your Honor, as I said before, we

24 cannot argue specifics at this point. We can only make

25 some general comments on behalf of the State. But I

26 think the detail will tend to show that.
27 I would also like to addressthe local
28 Public Defender. I believe that one of the comments in
29 the Affidavit of Norman Y. Herring, the State Public De-

30 fender at the time he made the Affidavit, and I am not
31 sure when he leavesoffice, one of the commentswas that
32 there was just no one available to do this appellatework.
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32

No one had the time necessary. Well, the Deputy who handled
this case from the very beginning and was involved in all
of it with other lead counsel throughout, shows at the

present time a workload of ten felonies, none of which are
murders and none of which are crimes of violence, excepting
perhapsone Involuntary Manslaughterin White Pine County
which involves a motor vehicle; and five misdemeanormatters.
I would submit to the Court when we are weighing workloads

and we are saying who has responsibility for what, that that
particular workload seems to say that here is an individual
that could give at least part of his time to the appeal in
this particular case, particularly if you consider the posi­
t.ion of the District Attorney's Office also who has to

handle the appeal in this matter becausethat appeal is
automatic by the State. I could representto the Court

that our workload is significantly more than the Public De­

fender has at the present time, and, of course, that in­
cludes a criminal and civil load, as well as a responsi­
bility of Public Administrator in this jurisdiction; also
within the current budget year regarding the District
Attorney's Office is a part-time deputy serving there

actually had hours cut becauseof reductions in the bud­

get, which this Court is well aware of and can take

judicial notice of, that have affected all aspectsof

the prosecutionand la enforcement, including alloca-
tions within the 1981-82 White Pine County budget for
trials within this particular jurisdiction.

Your Honor, in an age when budgetsare

becomingmore restricted,when legislative bodies at the
State and Federal and local level are looking at budgeted
items more closely and tending to cut budgets, I see in
the State Public Defender'sOffice a substantialincrease

-25-



and expansionof the budget. Only the workload figures
2 will tell you whether or not there is a real justification
3 for this and a justification for the Motion that has been

4 made by the defense in this particular case.
5 In our Points and Authorities we cited one

6 case for the attentionof the Court, that particular case

7 is Mathews versusNevada or versus State, 93 Nevada 682,

8 54l Pacific 2d 906. It is a 1975 State SupremeCourt case.

9 In our researchfor the authority as to what has been hap-

10 pening statewideand nationwide as to the withdrawal of

11 the Public Defender'sOffice, for this type of case this
12 was the only casewe could come up with that seemedto

13 have any application at all.
14 In the Mathews case, Your Honor, the De-

15 fendant had acquiredprivate counsel to representhim and

16 employed that counsel. He was convicted and went to the

17 State Penitentiary. While in the State Penitentiaryhe

18 sought legal counsel to assisthim in an appeal but no

19 longer had any funds with which to pay that counsel. The

20 Public Defender'sOffice for the State of Nevada was ap-

21 pointed to representMathews by the local Magistrate in

22 Carson City. At that point the Public Defender'sOffice
23 made a Motion to Withdraw, which resulted in the appeal
24 in the Mathews case.
25 Mathews though as a Defendanthad come

26 out of the County of Clark, and within our statutesit
27 statesthat if a County Public Defender systemexists,
28 then the duties of the defense,both the trial and post
29 conviction and appeal, fall upon the County Public De-

30 fender'sOffice as opposed to the State. It was on that
31 basis that the State relieved the State Public Defender's
32 Office. No such situation occurs in this case, but rather

-26-



what we have is the novel issue of whether or not a Public
2 Defender'sOffice can come in and say, after handling a

3 case, after contractingwith the County to handle appeals,
4 can core in and say we are no longer able to do certain
5 appeals. We will reservethe right to pick and choose the

6 ones we want to take and if we do not take it, County, you

7 are going to have to come up with the new money with which

8 to provide outside counsel, Appeals are not inexpensive.
We would submit the matter, Your Honor.9

10

, ,

BY TE COURT

BY MR. McGUIRE:

Mr. McGuire, anything further?
Your Honor, I would just note

12 a couple of things.
13 In regard to the local office we have a

14 rather sparsepopulation in the three Counties that I am

15 assignedto regularly represent. Becauseof that there is
16 quite a fluctuation in caseloadthat is not a large enough

17 statistical sample so that your caseloadhas little varia-
18 tion and where it put historically a low point over the two

19 years at least that I have been involved with the Public

20 Defender'sOffice, In the caseloadof my office, as this
21 Court is aware, we have handled three murder casesover

22 the past to years. This is the first time, since about

23 October or Septemberof 1979, that we have not had a

24 murder case pending and, in fact, I have had the past
25 three pending at one time,
26 I would also like to note that two of

27 the out-of-areacasesthat I am handling in Humboldt and

28 Lander Counties are respectivein Winnemuccaand Battle

29 Mountain, both of them more than two hundredmiles away

30 from here, and every Court appearancerequires about a

31 day's travel time so that they absorb a disproportionate

32 amount of time,
-27-



Your Honor, I think this office is not

2 merely able to come in and make a Motion like this,
3 but in addition has an obligation to come in and make a

4 Motion like this when the State Public Defender deter-
5 mines, basedon his knowledge of the resourcesof the

6 office and the workload that it has, that the office is
7 not able to adequatelyrepresenta client. So, I think
8 it is clear that this is a Motion that is appropriateto

9 make and I would submit that on the evidence it is one

10 that should be granted.

there is one other thing that occurs to me, too, that we

have a line item budget through 1981-82, but the legisla­
ture, coming in every two years, there is probably

statistical figures available for 82-83. I would like

to have thosefigures availablebecauseI know that there

is an increasefor instance in this Judicial District of

some S4- or $5,000.00between the three Counties that

comprise the Public Defender'ssystem in this area. I

would like to have those figures so that I can see what

the projection ahead is as well.
The matter will stand submitted and I will

11

12

13

14

15

16

17

18

19

20

21

22

BY THE COURT: Alright. Before we conclude

23 look forward to receiving the additional information. It
24 will be of great assistanceto me., Thank you very much.

25

26

27

28

29

30

31

32

The Court will be in recess.

(Whereuponat the hour of 12:25 p.m.,
Court recessedin the above matter.)

k k k k # %
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2

STATE OF NEVADA )

COUNTY OF WHITE PINE )
s8.

3

4 I, RENEE SILVAGGIO, C,S.R., Official Court Re-

5 porter of the SeventhJudicial District Court of the State
6 of Nevada, in and for the County of White Pine, do hereby
7 certify that I was present in Court during all proceedings
8 had and testimony given in the above-entitledmatter heard
9 in Ely, Nevada, on the 3rd day of August, 198l, and took

10 verbatim stenographicnotes thereof, and that the fore-
11 going 28 pages contain a full, true and correct transcrip-
12 tion of my stenographicnotes taken as aforesaid, and a

13 full, true, and correct copy of all proceedingshad and

14 testimony iven to the best of my ability.
15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

grNee'$£cc1o,c. ' 12?
Official Court Re o ter

-29th and last page-



1, No. 1511

2

3

4

6

' •
6/4Ud At: 5S

8

7

8

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR TIE COUNTY OF WHITE PINE

9 THE STAIE OF NEVADA,

lO Plaintiff

11 v.

12 ROBERT YBARRA, JR.,

13 Defendant

14

)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF SIEVEN G. MCGUIRE
IN SUPPORT IN MOTION TO WIT1DRAW

15

18

17

18

19

20

21

22

23

24

26

26

27

28

29

30

STATE OF NEVADA )
)ss.

County of White Pine )

STEVEN G. MCGUIRE, being duly swom deposesand says:

(I) 'That he has personalknowledge that the facts containedhere­

in that he is competentto testify thereto.

(2) That he is an attorneylicensedto practice law in the State

of Nevada, employedby the NevadaStatePublic Defender'sOffce askedto rep
..

resentdefendantin the above-entitledaction.

That the documentattachedheretoas Exhibit 'A' is the 1978-1979

armmual report of the Nevada StatePublic Defender'sOffice.

That the documentattachedheretoas Exhibit ''B'' is the statistical

report of the NevadaStatePublic Defender'sOffice coveringJanuary1, 198) to

June 30, 1980.

That the documentattachedheretoas Exhibit 'C" s the statistical

report of the NevadaStatePublic DefendersOffice coveringJuly,l, 1980 to

December31, 1981.

@77



• •

.á-.6 ado
STEVEN G, MCGUIRE, Deputy
NevadaStatePublie Defender

J±ca.on-.»
STEVEN G. MCGUIRE, Deputy
Nevada StatePublic Defender

That the documentattachedheretoExhibit ''J'' shows the monthly

budget for the NevadaStatePublic Defender'sOffice for the fiscal year 1980-

81.

JEROLMA PHILLIPS

J
Notary Public - Stateof Nevada

Whlta ProCounty,Nevad
ComnlsionExplns5-13-85

'That the documentattachedheretoas Exhibit "g'' shows the voucher

paid through January2l, 1981 for the NevadaStatePublic Defender'sOffice

Catagory12, Post Conviction Relief Fund, during fiscal year 1981.

ID nis Q7 dyo.d ,1o1.f

That the documentattachedas Exhibit 'p' showsthe budget,of the

Nevada StatePublic Defender!sOffice for fiscal year 1979-80 through 198283,

That: the documentattachedheretoas Exhibit "E'' shows the monthly

budget of the NevadaStatePublie Defender'sO£flee for fiscal year 1979 through

1980,

I certify that I am an employeeof the office of the Nevada

StatePub{~c
Defender'and

that on thü¡¿2_dayofd~, 1981, .I

STEVEN G. MUIRE personallyserveda copy of the aboveentitledby handing

it to 7el».PA, l,_t_ an employeeof the District Attorney, White Pine

District Attorney'sOffice, White Pine County Courthouse,Ely, Nevada.

SUBSCRIBED AND SWORN TO beforeme

this ?._7
.

day'?£/J-~,1981.

~%za.f,
JyARY

PUBLIC Y

CERTIFICATE OF SERVICE

7

8

9

10

11

12

13

14

16

18

17

18

19

20

21

22

23

24

25

28.

27

28

29

30

4

6

8

2

3

11

f
yo#t ta
LY, NEVADA
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NEVADA STATE PUBLIC DEFENDER
(

• •

e

(

NORMAt , +RR1NG
ST4TE FUBLA DEFENDER

CAP«TL. Co'Ex
CM#SON CIT, NEVADA 89710

TELEPHONE (702) 885-4990

1978 - 1979 ANNUAL REPORT

NEVADA STATE PUBLIC DEFENDER

Exhibit 'A!"

•



NEVADA STATE PUBLIC DEFENDER
(

NQRMAN ¥, HERRING
TATE uLu DEFENDER

•
%

. .$5-ij
gs

1979 ANNUAL REPORT

•

CAPITOL COMPLEX
CARS ZIV, NAA 89710

TLEPHONE (702) B85.4680

e

The office of the State Public Defender is chargedwith representingindigent criminal defendantshen appointed
pursuantto N.R.S. 171.188. The office is also chargedwith
representingjuveniles in proceedingsbrought pursuantto
N.R.S. Chapter 62. Other duties of the State Public Defender
include representinghabeascorpus and post-conviction
petitionerswhen a court determinesthat counsel is requiredfor an indigent petitioner.

The State Public Defender is also taskedwith the
responsibilityof representingindigents upon appeal and
before the Parole as well as the PardonsBoard.

The primary responsibilityof the State Public
Defender is to the 15 Nevada rural counties. During July,
1979 Elko County, pursuantto N.R.S. Chapter 260, chose to
appoint their own public defender,and therebywithdrew from
the State system. At the presenttime the State Public
Defenderprovides servicesto 14 counties, excluding Elko,
Clark and Washoe which have their own county public defenders.
(Clark and Washoe countiesare required by statuteto appointtheir own county defender).

The attachedstatisticsrepresentan 18 month
period from July 1, 1978 through December31, 1979 and
appropriatecomparisons. of obvious significance is the
marked increasein number of caseshandled by the State
Public Defender. For fiscal year 1980 the budget of the
State Public Defender increased14.3% while caseload
increased32¢. The projectedbudget for fiscal year 1981 is
expectedto only increase2% due to legislative ceilings on
athorizedassessmentsto the countieswhile workload is
expectedto increasean additional 20-30%.

During 1979 the StatePublic Defenderclosed the
Elko regional office and opened two other regional offices.
'ue regional office in Winnemuccawas opened on July 1, 1979
t?rough the cooperativeefforts of the Honorable Lewellyn
Yconng, the Humboldt County Commissionersand the State
Public Defender. 'The location of the regional office in

0%

.
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1979 ANNUAL REPORT (Continued)

Winnemuccaallows service to be renderedto Lander, Humboldt
and Pershingcountieswith a minimum of travel.

On August: 15, 1979 a contract was entered into
between the State Public Defender and Steven McGuire of Elyin order to render public dófender services to Eureka, White
Pino and Lincoln counties. The contract for that area
extends to February 15,1981. The purposeof the contract
was to eliminate extensivetravel from CarsonCity to Eastern
Nevada, and was also basedupon statisticswhich did not
justify placing a full-time office staff in EasternNevada
at this time. Indications are that a permanentoffice will
be justified in 1981.

On January l, 1980 the office of the State Public
Defender received a federal grant to fund the part-time
secretaryassignedto the Winnemuccaoffice and to provide
Operatingexpenses.

During the past year, the State Public Defender
has engaged the servicesof several law student:sin a work­
study capacity. The studentshave provided trial assistance,
legal research,interview and investigativeassistance.

The upcoming fiscal year promises to be one of
challengescausedby an ever increasingpopulation and
caseloadin the face of no increasesin staff or funding.

The current staff of tho State Public Defender is
as follows:
NORMAN Y. HERRING
J. GREGORY DAMM
MARTIN H. WIENER
GARY L. MARR
ROBERT A. BORK
THOMAS E. PERKINS

STEVEN MCQUIRE

SALLY ZOLA
JUDY FOSTER
CHRISTY 'JONES
DORENE GODDARD
GAIL KRUG

KAREN HEGGIE

Nevada State Public Defender
Chief Deputy Public Defender
Chief Trial Deputy Public Defender
Deputy Public Defender
Deputy Public Defender
Deputy Public Defender
(WinnemuccaRegional Office)
Contract Deputy Public Defender

(Ely Regional Office)

SupervisingLegal Steno
Senior Legal Steno
Legal Secretary
Administrative Aid II-Range A
Part-time Legal Secretary
(WinnemuccaRegional Office)
Jegal Researcher

981.
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• •
( EXPLANATION OF STATISTICAL TABLES

The comparisonof statistics in this report are based
upon two basic reporting periods:

1. July 1, 1976 - June 30, 1977

2. July 1, 1978 - Tune 30, 1979

The reason that the period of 1976-77 is used as a
comparisonis that records for 1977-78 are largely incorrect
or missing. Even a portion of the records from the Flko
regional office are missing or are incorrect as noted on
Table B for 1978-79.

In an attempt to provide an accuratecomparisonof case
growth, every effort has been made to reconstructrecords
and statistics. Record keeping procedureshave been altered
from those employed by the previous administrationand records
since July l, 1979, are totally accurateas stated.

Change in Casesopened for reporting counties:

e Counties 76/77 78/79 %change

Carson city 191 232 +21%
Churchill 35 53 +51%
Douglas 174 215 +23%
Esmeralda 6 6 o
Humboldt 66 95 +43%
Lyon 39 49 +26%
Mineral 45 45 o
Nye 70 53 -24%
Pershing 22 51 +131%
Storey 9 1 -88%

Gs7 so@ +24%
JuvenileCases o 69

657 869 +328

The 1977 legislaturedesignatedthe State Public Defender
to representjuveniles in proceedingsheld pursuant to
NRS Chapter 62, The Juvenile Court Act.

'
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NOMAN Y. +EnRtMgrt Pu OIrENra

To:

From:

Date:

Re:

NEVADA STATE PUBLIC DEFENDER

4rrrot. to?Laa»onIT¥, Marv4A g713
TgLt#Hot {702 B9340

IlonOrable Robert List
Governor of evada
Norman Y. Herring 7\Nevada State Public Defender

September2, 1980

Annual Report
The last report submitted by the Nevada State

Public Defender covered an 1 month period from July 1, 1978
to December31, 1979. 'That report was submitted to bring
the Nevada State Public Defender up to date concerningcasestatisticsand personnel. This report is submitted to
complete the work of the Nevada State Public Defender and to
bring their records up to date on a fiscal year basis.

In the first six months of 1980 the Nevada State
Public Defenderexperiencedincreasedgrowth in reportedcases. The number of casesincreasedas well as the complexity
of casesbeing handled, large number of casesinvolved first
degreemurder chargesand the possible imposition of the
deathpenalty, In the first six months in 1980 the Nevada
StatePublic Defenderhas gone to trial on seven first
degreemurder cases. This is a substantialnumber of serious
casesfor a small office.

The Nevada StatePublic Defenderhas submitted a
Biennial budget detailing the growth of reportedcrime in
rural Nevada and requestedregional offices in Ely and
Tonopah as ell as an Appellate Division.

,1980 has posed considerablechallengesto the
Nevada StatePublic Defender, but those challengeshave been
met head on by the experiencedand dedicatedmembersof the
Nevada State Public Defender'soffice.

08
Exhibit 'B

•
:i,»;



•

Number of casesopened

Dispositions:
Plead guilty as charged
Pleadguilty to lesseroffense
Dismissedbefore trial
Convicted 0f offense charged
Convicted of lesseroffense
Found guilty to lesseroffense
Found guilty to offense charged

Acquitted
Other (e.g. relieved as counsel,

inactive)
Number of casesat beginning of year
Number of casespending at end of year
Number of casesclosed at end of year
Appeals

To SupremeCourt

To District Court

Disposition of Appeals:
Relief granted
Dismissed

Pending
Conviction Affirmed

Other
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• •
STATISTICAL REPORT

July 1, 1980 - December31, 1980

Number of casesopened (7/1/80-12/31/80)

D1.spositions:
Pleadguilty as charged _6?_
Pleadguilty to lesseroffense 224

Dismissedbeforetrial_2O_
Dismissedafter trial 3

Convictedof offense charged '_ls_
Convicted of Lesseroffense _l
Found guilty to lesseroffense _
Found guilty to charge 10

Acquitted 9

Other (e.g. relieved as counsel, inactive) 83_
Number of casespending on 7/1/80 _3_
Number of casespending on 12/31/80 _399
Number of casesclosed on 12/31/80 469

Appeals:

Juven1.le
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32

33

41

..
To SupremeCourt

To District Court

Disposition of Appeals:
Relief granted
Di&missed

Pending
Conviction affirmed
Other
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NEVADA STATE PUBLIC DEFENDER

A#TI, COMP«x
CA#SON iTv, NIVA $710
#£Lu/HO 702) t¥-4900

MEMORANDUM

TO: Board of Examiners

FROM: Norman Y. Herring {Nevada State Public Defender

DATE: January21, 1981

SUBJECT: Post-ConvictionRelief Fund

Attached is a list of the voucherswhich have been paid to
date out of the Nevada StatePublic Defender'scategory12,Post-ConvictionRelief Fund. At the beginningof fiscal
year 198l, this fund had a work program availableamount of
$20,000. As can be seen from the attachedlist, $19,609.82
has alreadybeen expendedfrom this category, leaving a
balanceavailable of $390,18. At the present time, claims
pending against the Post-ConveitionRelief Fund total
$1,291.71.

Therefore, pursuant to NRS 177.345(2), pleaseconsiderthis
as a requestfor the transferof an additional $20,000 from
the statutorycontingencyfund to the NevadaStatePublic
Defender'sbudget, category12, Post-ConvictionRelief Fund.

Should you have any questionsconcerningthis request,please
do not hesitateto contact me.

/sz
Art.

E:sh1bit 'G"

•
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POST-CONVICTION RELIEF,teg9EX12.
WORK PROGRAM AVAILABLE

VOUCHERED OUT - Fiscal Year 1981

Fiscal Year 1981

$20,000.00

ORK PROGRAM AVAILABLE AS OF 1/21/81
Invoices PendingPaymentas of 1/21/81 --- $1,291.71

11-4-80
9-11-80
11-4-80
10-29-80
8-5-80
9-22-80
9-22-80
9-11-80
11-4-80
11-5-80
10-6-80
9-11-80
9-11-80
8-5-80
11-4-80
10-10-80
10-10-80
9-22-80
9-11-80
8-5-80
11-12-80
8-5-80
10-29-80
11-25-80
12-2-80
11-12-80
1229-80
11-25-80
11-19-80
12-31-80

Jack F. Clarke
Isabel Fleisher
Lynn B. Gerow
Robert C. Herman
Robert C. Herman
Jacquette Kilpatrick
Robert W. Lueck
Lamond R. Mills
Donald A. Molde
Powell Ray
Powell & Ray
Powell & Ray
Michael Specchio
Michael Specchio
SunshineReporting
SunshineReporting
ClementineWestover
SunshineReporting
SunshineReporting
SunshineReporting
ClementineWestover
ClementineWestover
Kevin J. Woods
Kevin Karp
ClementineWestover
Virgil Bucchianeri
Powell & Ray
SunshineReporting
SunshineReporting
ClementineWestover

Q87727
Q15944
Q87726
Q87723
Q15918
Q15965
Q15960.
Q15943
Q87728
C8727A
Q87701
C8718A
C8719A4
Q15912
C8725A4
Q87714
Q87713
Q15959
Q15945
Ql5917
Q87738
Q15913
Q87722
R31003
R31010
C8730A
C8738A
C8733A
C3732A
C8739A .

60.00
482.03
60.00

300.00
551.16

1,399.36
954.19
779.58
280.00

1,310.00
1,670.00
1,980.00
2,357.50
1,340.00

942.60
58.50
97.60

254.10
89.10

158.40
52.10

212.40
1,298.60

92.00
104.20

1,210.00
1,110.00

118.80
82.50

205,10- 19,609.82
390.18

,
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

THE STATE OF NEVADA, )
)

Plaintiff, )
)

v. ) AFFIDAVIT
)

ROBERT YBARRA, JR., )
)

Defendant. )
)

STATE OF NEVADA )
15 ) SS.

CARSON CITY )
16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

PULI! DEFENDER
OM ITY, NEVALA

-29 6700

J. GREGORY DAMM, being first duly sworn, deposesand

says: l.I am an attorney duly licensed to practice law

in the State of Nevada.

2. As such, I am employed as the Nevada State
Public Defender.

3. The Nevada State Public Defenderwill, "within

the limits of availablemoney" continue to represent,without

charge, each indigent person for whom he is appointedat all
stagesof a criminal proceeding, including any appealsor
other remediesbefore or after conviction that he considersto

be in the interestsof justice.
4. The Nevada State Public Defenderhas not handled

a death penalty case on appeal since March, 1979 and does not

have any other deathpenalty caseson appeal.
5. 'The Nevada State Public Defender representation

-1-

+0%



•
on death penalty case appealswill be reviewed on a caseby case

basis.
6, The decisionto move to withdraw from death

penalty appealswill be dictated by the ability of the Nevada

State Public Defender to provide competentrepresentationon

appeal.

'}ls#gs
SUBSCRIBED AND SORN TO before me

eh± tt aay of Auguste, 1981.

day of August, 1981.
areal. . l

Dated this~

7. It was not until the last few weeks of the

Legislative sessionthat the Nevada State Public Defender

was informed that funding would not be available for an

Appellate Deputy as recommendedby the Governor.

8. Having to move to withdraw from a death penalty
appeal did not become necessaryuntil the verdict was rendered
in this case and was not previously contemplated.

9. Having to move to withdraw for budgetaryreasons

has not been necessarybefore and only appearsto be required
in extraordinarycasessuch as this one involving a verdict of

death.

WHEREFORE, Affiant is informed and believes that the
Nevada State Public Defender cannot provide competentrepre­
sentationon appeal in this case and believes that other counsel
should be appointed to provide an independentand complete review
on

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

¿putuepen
9oc)r,#,v4p
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

The matter before the Court is a Motion on behalf
of the Nevada State Public Defender'sOffice to withdraw as counsel

for the above-mentionedDefendant. 'The Motion was filed on July
30, 198l. The State has Opposedthe Motion and the Court asked

for and receivedadditional information to supplementthe record.
The Public Defender has representedthe Defendant

in this case since its inception on September30, 1979, through a

Preliminary Hearing, Arraignment, Motion For Changeof venue, an

appeal to the SupremeCourt on denial of changeof venue, numerous

motions and a four week jury trial, including a Penalty Hearing.
The Public Defender'sOffice indicated they do not

want to representthe Defendant in the future in this particular
case,however, they will representother Defendantsin other cases
on appeal. Apparently, they will selectivelydecide which appeals
they will handle in the future.

The State Public Defender'sSystemexists by virtue
of statute,N.R.S. 180.010.

ORDER DENYING MOTION TO
WITHDRAW_

k kk k k

THE STATE OF NEVADA, )

)

Plaintiff, )

)-vs )

)

ROBERT YBARRA, JR., )

)

Defendant. )___)

No. 15111
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3. When representingan indigent person, the

each indigent person fox who he is appointed.

(Emphasisadded).

A bill is submitted to each

(Emphasisadded).the interest of justice."

State Pubic Defender shat:
(a) Counsel and defend him at every stage

of the proceedingsincluding revocationor probation
or parole; and

(b) Prosecuteany appealsor other nemedies

before or_after conviction that he eons¿densto he in

The duties of the State Public Defender'sOffice

are fixed by law, N.R.S. 180.060 (2) provides:
"The State Publie 'Defender shall...vthn the

The Public Defender arguesthat his office need

only representa defendantwithin the limits of availablemoney

pursuantto N.R.S. 180.060, as determinedby the Public Defender.

The State Public Defender, MR. HERRING, filed his affidavit

dated July 13, 198l, contending.that becausethe Nevada State
Legislature failed to fund a budget for an Appellate Division in
the Public Defender'sOffice, there are no personnelavailable to
do this,appeal. As a result, White Pine County should hire private
counsel to processthe appealwhich will undoubtedlybe protracted
in view of the jury Death PenaltyVerdict.

This Motion presentssubstantialproblems to the

existing relationshipof the Public Defender'sOffice as it relates
to White Pine County and the ScventhJudicial District. The

various countieshave an option to stay in the StatePublic Defend-­

er Systemor hire their own county public defenderas Elko County
does. Pursuantto N.R.S. I80.ll0, those counties in the system
in substantialpart help fund the systemabout two-thirds from

counties, one-third from the State.
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• •
county on or before May l5th of each ycar and payable on or before

July 20th in an amount fixed by the Legislature. See N.R.S. 180.

The County budgets funds on a fiscal year basis,
July lst to June 30th. White Pine County has been in the Public
Defender System for several years and during that time the Public

Defender has representedall indigents unless there was a conflict.
That representationhas always included all aspects

of a criminal defense, including the appellatework.

The Motion filed here on July 30, 1981, comes after
the County had renewed its obligation and made its payments to the
Public Defender. In addition, the County had relied upon past
practice. It did not, and could not budget for criminal appeals
for indigents no longer covorad by the Public Defender since this
is a new policy of which the County had no knowledge.

Aside from those obvious problems, other matters
remain to be considered,i.e., whether or not the record in this
case supports the Public Defender'scontention that as a matter
of fact there are inadequatefunds and personnelavailable to
handle this appeal in the Public Defender'sOffice,

The Public Defender'sOffice has a budget approved
21 by the StateLegislature for two year periods. The Legislaturemet

22 in 198l.andapproveda budget for 1981/82 and 1982/83. The budget
23 for 1980/81 is also available.
24 The overall funds available to the Public Defender

25 in 1980/81 was $373,244.00. The funds approved for 1981/82 are
26 $6l2,696.00, an increase0f $239,452.00or 64.15% increase. The

27 funds approved for 1982/83 are $654,108.00,an increaseof
28 $280,864.00or 75.25% increase.
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29 Within the Public Defender'sbudget the funds
30 available for salariesin l980/8l was $249,757.00. The funds ap-
31 proved for 1981/82 is $474.564.00,a 90% increaseand for 1982/83
32 $516,693.00,a 106% increase.
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•
1 In addition, it appearsthat there has never been

2 a line item fund for appellatework in the Public Defender's .

3 Office budget and there is none now and according to the affidavit
4 f MR. DAMM they have not handled a Death Penalty case in two

5 years, but apparentlythoy have handled, and are handling some

6 appeals involving the Death Penalty from and before 1979. There

7 is no way, from a review of the Public Defender'sbudget, to

8 determine the cost of appellatework on a case by case basis or

9 any other basis, Death Penalty or otherwise. The hugh increasein

10

11

funds for the Office speaksfor itself.
Other important facts concern the number of employee:3,

their statusand their workload. The budget line items from Ex. D

seem to indicate that in l980/8l the main Public Defender Office
in CarsonCity was staffed with six Public Defenders, throe
secretarialpositions, no investigators,no law clerks. Winnemucca

had one full-time deputy and a secretary. No office in Tonopah

and Ely had a contract part-time deputy. With the increasein
funds there are now five Public Defenders in CarsonCity, four

19 secretaries,an investigator, and two law clerks. Winnemucca

20 remainedwith a full-time deputy and a secretary. Fly obtained
21 a full-time deputy and a secretary. Tonopah obtaineda full-time
22 deputy and a secretary.
23 The Public Defender'saffidavit of July l3th con-

24 flicts with the line item budget, Ex. D., in that the aff!davit
25 declaresnine full-time attorneysare employed and one legal
26 researcher.
27 In either case, however, there are severalmore

28 full-time people with the Public Defender'sOffice after July 1,
29 1981, than before July l, l981. It is true, of course, that a
30 new position requesteda supervisorfor Public DefenderAppeals in
31 the sum of $33,550.00was not approvedby the Legislature for
32 1981/82 or 1982/83.
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The figures on the Public DefenderAppellate case­

load should also be consideredas taken from the Annual Report of

September2, 1980, to the Governor, Ex. A. Appeals are difficult
to determinedue to admitted poor record keeping and Elko County

leaving the State system. Thay seem to indicate as follows:
APPEALS

1 Yr. (1) July 1, 1976 to June 30, 1977 89

1 Yr. (2) July l, 1977 to June 30, 1978 Unavailable
1 Yr. (3) July l, 1978 to June 30, 1979 32

1/2 Yr. (4) July l, 1979 t.o December31, 1979-14)
) 40

1/2 Yr. (5) January l, 1980 to June 30, 1980-26 )

1 Yr. (6) July 1, 1980 to dune 30, 1981 Unavailable
From the figures presented,it seems impossible to

draw any real conclusionsexcept that appellatework in terms of
number is less now than it was a fcw years ago, and in recent years
does not show a dramatic increase.

The local full-time deputy for White Pine, Lincoln
and Eureka County appearedand testified on the Motion, admittedly
his caseloadat the time he testified was the lowest in several
years and did not reflect the usual continual caseloadof from

one to three or four murder cases,however, it should be considered
He testified on August 2, 1981, that he was handling

six to seven felonies in White Pine County, none in Eureka County,
one in Lincoln County, one in Humboldt County and one in Lander

County for a load of ten felonies and he also had five misdemeanors

pending. No juvenile cases/noparents, no murder or casesof
criminal violence. Of course, travel is an additional factor.

The Court has reviewed all of the information made

available to it concerning this motion and is not entirely un­

sympatheticto the problem of the Public Defender'sOffice. An

Appellate State Public Defender'sOffice is highly desirable,not
in this Court's opinion as a part of the presentState Public

408
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Defender'sOffice, but entirely separatefrom it and completely

independent. Hopefully, such an office can, and will be created
in the near future by the Legislature. However, when the Court
considersthe substantialincreasein funds and people in the
State Public Defender'sOffice this year, the fact that appeals,
apital and otherwise, now are being handled by that Office, and

have been for many years, the selectivenature of this request
and the time when it was presented,this Court can only conclude
that the requestshould be denied, not being supportedin either
fact or law.

Good causeappearing, therefor;
IT IS HEREBY ORDERED that the State Public Defender'

Motion to Withdraw from the caseof the STATE OF NEVADA versus
ROBERT YBARRA, JR., is hereby denied.

DATED this 9th day of September,1981.

w..s.Kl4
<»32%7

-6th and last-
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

-000-

STATE OF NEVADA,

Respondent,

ROBERT YBARRA, JR.,
Defendant/Petitioner.

I

7..ls

DEPOSITION OF MARTIN WIENER

taken on behalf of Defendant/Petitionerat the Maximum Prison,
Carson City, Nevada, at 9:00 a.m., Wednesday,August 28, 1985,

before MICHEL DOTY, CSR No. 228.

REPORTED BY:

Transcriptionby:

MICHEL DOTY, CSR No. 228

Tonja Dressler
CAPITOL REPORTERS
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(hereuponthe witness was sworn by the court
reporter.)

2

3

4

CARSON CITY, NEVADA, Wednesday,August 28, 1985

- 00-
9:00 A,M.

4

5 MARTIN WIENER

6 calied as a witness on behalf of the
7 Defendant/Petitioner,being first duly
8 sworn, was examined and testified as

9 follows:
10 EXAMINATION

11 BY MR. CROWELL:

12

13

14

Q.

A.

Q,

Would you state your name for us, please?
Martin Wiener, W-i-en-e-r.
Where do you live, Mr. Wiener? By that, I mean

15 just general.
16

17

18

19

20

A.

Q.

A,

0.

A.

I live in Reno.

What is your occupationor profession?
I'm an attorney.
How long have you been licensed to practice?
I was licensed in New York State in 1972 and in

21 Nevada in 1977.

22 Q. hat is your professionalbackground?By that,
23 I mean what educationhave you had?

24 A. I graduatedfrom the University of Pennsylvania
25 with a Bachelor'sDegree in economics in 1965. 1968 I had

28 a J.D. Degree from New York University Law School and my
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occupationalbackground too.

Q. After you got your J.D. Degree, did you go into

private or public practice?
A. No. I was a public school teacher for two years.

Then I guess it was 1971 I got a job as a law clerk for a

law firm in New York, I had a couple of jobs and then

passedthe bar in '72. Then [ was assistantgeneral
counsel for Bloomingdale'sDepartment Stores, Division

of FederatedDepartment Stores and I did that until 1974

and I spent a year mostly just doing nothing. Then I moved

out here in I975 where I was a staff attorneywith Nevada

Union Legal Services for a year. I worked as a Vista

volunteer at the time.

Then, I went to anotherVista program from

September '75 to -- I'm sorry. From September, '76 to

September, '77 with the ConsumerAffairs Division of the

State Departmentof Commerce here in Nevada. I worked

primarily on landlord tenant acts that we drafted and got

passedby the legislatureand then I got my ticket here in

Nevada in the fall oF '77 and began work for the Clark

County Public Defender and I worked there until June or

July of 1979.

I was a staff attorney and they startedme out

in Municipal Court and within a few months I had a full
case load. I guess I did a dozen trials down there. Then

I came north here to the State Public Defender'soffice

5



6

in July of '79 and I was chief trial deputy here for a year.
I left on August l, 1980 and became the Assistant Federal

Public Defender in charge of the Reno office at the Federal

Public Defender'soffice. That was August 1 of '80 until
December 31, 1981.

2

3

4

5

6

7

8

Q.

A.

Then I went into private practice.
In '81, beginning '82?

December 3l, '8l was my last day as the
g Assistant Public Federal Defender.

10 0. In Clark County, were you there for about a year
11 and a half?
12

13

•
Q.

Yes.

During that period of time did you handle any

14 death penalty or potential death penalty cases?

as far as what the Public Defendersare entitled to represent
individuals on death penalty cases?

office in Clark County, did they have any policy or rule

regarding what backgroundor experiencewas required in

order for an individual to representa death penalty case?

15

16

17

18

19

20

21

22

23

24

A.

Q.

A.

Q.

A.

No.

Have you been following the Clark County format

I guess I don't understandyour question.

Okay. While you were in the Public Defender's

No. I wasn't aware of any office policy, but

25 it seemed they had a team situation there where there were

26 four different teams within the office. There were about



7

what's going on or when was this?
THE WITNESS: No, I'd never heard of that rule.

BY MR. CROWELL:

Q. Have you heard of it since?

A. No.

Q. You then handled approximatelya dozen trials
f'or the Clark County Public Defender?

A. Yeah.

Q. None of those were death penalty cases?

A. True.

25 public defendersthere. The team chief would assign
cases that came to his team randomly. Let's put it this

way. The case came to the chief's attendantand the chief

assignedthe cases to the team members, I'm sure, with an ey>

to how experiencedthey were, in terms of how complex

the case was.

So, from what I understand,the team chief didn't
give death penalty cases to attorneyswho hadn't had

considerableexperience. Maybe that's why I never got one.

Maybe a year and a half wasn't sufficient in that area.

Q. Do you know whether or not it's a policy with

the Eighth Judicial District that an individual without

substantialexperiencein the criminal defensewith at least
five years cannot representan individual on a death

penalty case?
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MR. HUTCHINS: Could I ask presentknowledge of
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Q. Then you went to work for the State Public

Defender'soffice and at that point in time what type of

caseswere you assignedto?

A. The full range cases. In fact, I think in my

year there I was involved in three or four death penalty
cases,

Q. Did you act as primary counsel or as -­

A. Primary counsel.

Q. Did you have anybody assistingyou?

A. Yeah. fell, let's see. No, the first case I

worked on was Earie Jimney, which was a murder case out

of Fallon. I believe that was a death penalty case. I'm

not sure if they were requesting -- if I worked with my

boss, so in that case he was primary counsel.

My involvement was on the preliminary examination

only. Thereafterhe took it to trial himself, It may not

have been death penalty. I'm not sure.

The next as in Januaryof 1981 -- no, January

of 1980. I worked on the Ronald Gress murder trial in

Winnemucca. That was death penalty. It was called

Bristlewolf. That was a murder case and Mills Lane came

out and prosecutedthat with special prosecutor. lie was

not with the District Attorney's office in Reno at the time.

I worked on that with Tom Perkins. I was the lead counsel

and we finished that case. There was no death penalty in

that.
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The next one I worked was Robert Ybarra and

2 that was Steve McGuire who was the Public Defender in Ely.
3 I was lead counsel for my time of involvement in that and

4 primarily I came out and we began tho trial, jury selection
5 and at the conclusionof the jury selectionwe moved for
8 a change of venue. In fact, I think we filed our motions

7 before jury selectionbegan, but at least under the law

8 of the State at that time you couldn't get a change of

9 venue based on prejudice or a tainted jury panel until you

10 actually voir dired all the jurors who were summoned to

11 Court in order to determinewhether there was some factual
12 basis for saying that the Defendant couldn't get a fair
13 trial.
14 I think the other ground and I don't recall all
15 the law on it, but I think it was the Murphy Case and

16 ShepardCase which also discussedthe necessityof having a

17

18

19

20

21

22

23

24

lot of prejudicial publicity in the community and we reviewel

all the publicity connectedwith Robert's case and at least
the way it looked in comparisonwith the Supreme Court

decisions, the publicity itself was not prejudicial because

of the form in which it was transmitted. It was apparently

just straightforward factual reporting. It didn't seem

like there was any of the yellow journalism, at least that
came out of the ShepardCasc, so we moved for a change of

25 venue.

26 Our expectationis it would take a year for the



Supreme Court to make a decision on that. Strategically,
I thought it was a wonderful opportunity for Robert's case

becausethe Judge had not impaneled any alternatejurors,
so I thought here we've got ll jurors. All we need is for

one to die or disappearor something, you know, before the

case ever gets sent back from the Supreme Court. If they

deny a change of venue, our thought was we would have to

start jury selectionall over again and maybe they might

just choose another juror, I don't know.

So, there was certainly that possibility if a

juror died, the entire panel would have to be removed.

So, I was up in Ely for about six or seven court

days and that was my last involvement with the case, I

think, except I might have written some of the briefs to

the Supreme Court on the issue of change of venue, but I

don't really recall. It must have been me. I had stacks

of little slips from all the jurors totaling up percentage
of that, percentageof that, how many said this, how many

said that. So, I guess I probably wrote the brief and we

didn't have any other involvement, I didn't, to the case

before I left the office at the end of July of 1980.

Q. When you looked into the press format, did you

make a record of the press clippings and things with the

Court?

±
e
'

+
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A,

Q.

I'm not sure. I don't really recall.
Do you recall ever even attempting to explore

10
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before the Court the issue of prejudicial press and matter
of such as would be required under the separateformat?

A. Well, you know, I'm not sure. I would think my

recollection of the ShepardCase was that -- I don't really
know. It would depend on how I read those cases. IF it
seemed like the content or the publicity in the community

had been inflammatory, then I certainly would have pre­
sented that to the Court. If I read it as that was alter­
nate grounds for change of venue, either a tainted or
the ability to get an impartial jury which seemedto be our

statutory basis or the other one being prejudicial publicity.t might have just been strategicallypresentedto Judge

Hoyt, whether the jury panel could be fair becauseas I

recall, the publicity itself was just straight news, Therc

were no editorials. It didn't seem like there was

editorializing in the news stories themselves.

My recollection is Steve McGuire had acquired
most of the publicity that appearedin the local newspaper.

Q. Do you recall specifically that you decided not
to go in the prejudicial pretrial publicity angle because

you felt you couldn't turn over sufficient evidence?

A. I don't know. It might have been. I don't
know. One principle I try and follow is to maintain

credibility with the Judge. Even in a death penalty case,
there are lots of battles you fight and my recollection is
it would have been, what can we say, certainly would have



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

• 17
3
$

?
18

'

;
19

20

21

22

23

24

25

26

12

looked somewhat ridiculous to argue that the publicity
in Ely met the Shepardtest as being inflammatory and yellow

type of journalism, but it just didn't.
I might have made the argument anyway, without

hammering on it too much, stating my credibility with the

Judge on that, becauselots of other motions that we might

have stand up. I thought it was highly likely I'd be doing

the trial too. The Judge might think I was just a left
wing crazy. He wouldn't listen to the things I had to say

that might have some merit.

Q. Did you discuss that matter with Mr, Ybarra,

either to go forward or not to go forward with the

prejudicial pretrial publicity issue?

A, No. He wasn't a whole lot of help at the time.

I thought he was rather -- his thinking was a little con­

fused sometimesand I certainly wouldn't have consulted

with him on some strategicmatter as to whether to argue

the ShepardCase or the statutorybasis for change of

venue.

Q. You got along fairly well with him; did you not?

A. I thought so.

Q. Did he ever complain that he thought you were not

doing right by him or something to that effect?
A. No. Although, I hadn't had a whole lot of contact

with him. I mean, I came up, did the jury selectionand

left, so my contact with him was primarily within that week
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and a half period.
2 Q. Did you have an opportunity to go over the case

3 with him personally before?

4 • Ycah. le discussedthe facts. We discussed·-

5 I'm not sure if I discussedit directly with him or whether

6 Steve McGuire had discussedthe issue with him of an insanit'
7 plea. I just got through doing the Bristiewolf trial where

8 we had two defenses. One defensewas the Defendant didn't
9 do the murders. The second defensewas if he did it, he

10 was insane at the time, so I didn't see that they were

11 incompatible, but Robert, I'm sure I checked this out with

12 him directly, personally. I mean, I was lead counsel on the

13 case. I wasn't just going to leave it to Stevewho was, you

14 know, less experienced.
15 I'm sure he didn't-- my recollection is Robert

16 didn't like the idea of saying he was insane as a defense

17

18

19

20

21

22

23

24

and I think he was also denying any responsibility for the

crime. So, that didn't make it incompatible in my mind

for him to have an insanity plea, but it appearedto be

incompatible in his mind to say, you're insane if you did

the crime.

Q. Did you ultimately cause him to withdraw the plea
of not guilty by reasonof insanity?

A, No. That decision was made before I got there.

25 I know when I got there -- okay. That's my recollection of

26 it. If it hadn't already been done, all I did was advise
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for the trial, you, personally independentof the jury
selection?

the Judge that the insanity plea was going to be withdrawn,

although, I'm very vague about the way that went. A1l I

know is from the time I got there there was just going to

be no possibility of an insanity plea.

2

3

4

5

6

7

8

9

10

11

Q.

the jury?
A.

Q.

A,

Okay. That's how you went forward in selecting

Yes.

Marty, how many days did you spend in preparing

I don't know. I guess I worked on it full time

12 for at least a week prior to going up to Ely and part time

13 for sometime before that. Also, my preparationwas also
14 temperedwith the knowledge that no matter what happened
15 in jury selection, either we were going to get a change
16 of venue from Judge Hoyt, in which case there would be a

17

18

19

time interval before we began jury selection in some other

county, or else he would deny a change of venue and we'd

be up at the Supreme Court appealing that and it would also
20 be quite an interval of time. So, my preparationfor the

21 casewas not with the same intensity as it would have

22 been if we'd finished jury selectionand startedpresenting
23 evidence the following day.
24 Q. Is it fair to say you let Steve McGuire do

25 most of the backgroundwork on the trial preparation?
26 A. ell, that wouldn't be the right word. It wasn't
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I hadn't done was preparenotes for cross-examinationfor

my decision to permit him or not permit. The way it worked

out was most of the preparationwas done by Steve. I'm

sure he consultedwith Norm [erring as to how to go about

doing this and I startedputting a lot of my input into

I was going to add a comment, but it concernedanother

case.

Q. Didn't you feel that if you were going to get
stuck with that jury he should approachthat jury with the

understandingof how you were going to develop your case,

rather than hope for a time subsequentto after the jury

was selectedin order to develop it?
• I knew enough so that the theory of the case

I had a thorough grasp of who all the witnesseswere and

what their testimony would be and at least basedon the

open file materials that had been provided to me.

So, I think if we'd have had to start the trial
the next day, I might have been prepared,but I would have

to work late at night organizing the notes, you know,

organizing things with my method of organizing for purposes

of cross-examinationand presentationof our own witnesses,

So, those are the two things that I hadn't done at that time

I discussed--in fact,-- oh,

I reviewed all the evidence. What

I hadn't gotten that specific, but

I was confusing that with another case.

particular wítnesses.

it during the preparation.

was solid in our mind.

no. Strike that.

2
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7

a
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was specifically preparenotes for cross-examination,
2 becauseI knew we weren't going to see the witnessesfor
3 quite a few weeks and specifically make definite arrangements
4 to have our own witnessespreparedfor particular days.

investigatordid that.

5

6

7

8

9

Q.

A,

Q,

A.

Have you spoken with any of the witnessesyourself?
Our own witnesses?
Yes.

I'm not sure whether I did that or whether our

I know I had some grasp of who are

10 witnesseswere going to be and I think they were mostly

t1 connectedwith -- well, I must tell you I'm not exactly
12 sure who at this point who they would have been.

13 Q. Were you pretty much then relying on an

14 investigatoror Mr. McGuire to develop the witnesses?

15 A. No yeah, at least until I got involved in

16 the case and then I sort of would suggestto Steve that we

20 My function was a little different, you know.

21 That's the way we worked it out with Bristlewolf and that

22 was quite successful.

17

18

19

need to do this, we need to get this done, we need to check

that one out, how about this, but he was the one who was

most intimate with all of the details of the case.

23 Q. Did you have an investigator there in Ely assist-
24 ing you?

I don't recall.know what the investigatorsituation was.

25

26

A. Well, I'm not sure. Not assistingme. I don't
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it was going to be a tough case to win on the facts.
Q. Well, did you cver develop the theory of the

defense?

A. Well, our general theory was based on what

Robert's testimony was going to be, if he testified, which

print wasn't his, it was planted on there by the police.
Frankly, I didn't know how we were going to put that
forward in terms of factually, or else indicate what their
motive would be to frame him, of all the possiblepeople

in the world, to put his fingerprint on there. How they

could have gotten his fingerprint in the first place to

put it on there, so I think my theory of the case was

y recollection is the Public Defender'soffice had no

full-time investigatorand would contract with the State to

do investigationsand I don't know whether it was done or

it wasn't. This case, as I recall, they had Robert's

fingerprint on the gasoline can that was connectedwith

the girl's death.

Q. Uh-huh.

A. Gasoline poured on her. The fingerprint, he

said, 'It must have been planted on it, on the gasoline
can.' There were some witnesseswho had identified him

as previously, earlier in that evening picking up the

victim and a friend of hers. To me, it looked like a tough

was -- it wasn't him. It was somewhereelse and the finger-

I don't know what we could have done, butcase on facts.
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just to do the best with the help he was going to give us.

Q. That was just to let him say a story and hope it
was believed?

A. We certainly tried to find some expert testimony
to support his theory that the fingerprint wasn't on the

can at the time of the burning. I guess we would look for

a forensic expert, but, as I say, you know, my expectation
was Judge Hoyt was going to turn us down becausethe

publicity was so contrary to the Shepardholding, I thought
it would be six months to a year before we got to the trial
and we'd do our preparationthere too.

I think maybe that was Norm Herring's expectation
too. That's why there wasn't tremendousurgency about

me working on the facts earlier than that. You know, it is
such a heinous crime and we certainly could bring forth a

good faith argument on change of venue.

Q. Did you ever inquire at the time or anytime as

to whether or not Steve McGuire had any experiencein

criminal work, let alone death penalty cases?

A. My recollection is he was not very experienced,
I don't know whether he had done a murder case before, death

penalty case before.

Q. Do you know whether he had any criminal defense

experience?
A. No. I didn't know one way or the other.

Q. Did you participate in his attempt to move to
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dismiss the Information for lack of sufficient evidenceat

2 the preliminary examination?

3

4

A,

Q.

No. I wasn't involved in that.
Were you aware that he did not know that a writ

5 of habeascorpus format or petition for writ of habeas

6 corpus was -- I'll rephrasethe question. Were you aware

7 that he did not know that a petition for a writ of habeas

8 corpus was to test sufficiency of evidence in a pre-
9 liminary examination?

10 A. I don't recall having any knowledge one way or

t1 another about that.
12 Q. ere you aware in the record that the Judge

13 had turned down a motion to dismiss the Information on the

14 basis of insufficiency of evidence?

15 A. I might have been aware of it at the time. I

16 don't recall it now.

17 Q. Did you feel that you were locked into the

18 Information that was then structured, in particular, with

19 regard to the kidnapping charge?

trial with the charge document the way it was.

Q. Did you in your own mind ever form an opinion
that there was no basis for the kidnap charge?

A. Gee, I might have, but it was certainly a

20

21

22

23

24

A, Yeah. My recollection is we ere stuck going to

25 secondaryissue preparedto the, you know, to the murder.

26 Q. Uh-huh. How about the sexual assaultcharge?
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Did you ever question it?
2 A. In terms of whether it was properly brought or

3 whether he could beat it or --

of sexual intercourseand if I recall, it might have been

one of our theories of the case that she might have had

sexual intercourseconsciouslywith whoever it was, even

with Robert, potentially earlier in the evening and then

4

5

6

7

8

9

Q.

A,

If there was evidence to support it?
I forgot. Maybe there was some forensic evidence

10 they separatedand someoneelse murderedher. I know we

did explore the possibility that she was rather loose. That

was certainly something that I know I discussedwith Steve

that she was a rather wild high school girl.

11

12

13

14 Q. Did you know at that time whether or not it was

15 rumored that Mr. McGuire had a drinking problem previous
16 to coming on board with the State Public Defender'soffice?

up his act or something to that effect?

do that?
A. No. I think we alternatedvoir diring the jury.

I thought it would be a good idea. He's a local fellow

e

i
$,

17

18

19

20

21

22

23

24

A.

Q.

A.

Q.

No. I never heard anything about it.
Did anybody ever indicate to you that he cleaned

No, I knew nothing about him before I met him.

Did you allow him to voir dire the jury or did you

25 and so I think we alternatedit. I know we did, because I

26 rememberho had a distinct way of saying White Pine County.
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Do you citizens of White Pine County .- I thought it was

2 rather humerous.

3 Q. Would you have been surprised to know that he

4 had only two months of criminal defensebefore he became

5 involved with the Ybarra Case?

ell, it wouldn't have surprisedme, you know,6

7

A.

it's just the way it works out in the rural counties. If
8 you get a death penalty murder the first day you show up

9 for your job, you know, I guess the main office tries to

10 give as much support as possible, but I wouldn't have been

11 surprised.
12 Q. ell, at the time that you undertook the Ybarra

13 defenseand you got involved with it, were you heavily
14 involved in other cases?

15

16

A.

Q.

I don't know. When was that? as that April?
It was apparentlysometime in the last part of

17 '79, '80 or early '81.

18 A. well, my involvement as I say was beginning with

19 real intensity about two weeks prior to the beginning
of jury selectionand my recollection is it was not a

middle of June in Carson City and I finished the Bristlewolf

You mentioned that there was a Fallon case where

I don't

I had a murder case that went to trial in the

Q.

heavy time.

Case in January, so it was sort of a slow time.

recall being really tugged by other business.

20

21

22

23

24

25

28 there was a death penalty question and was that the one
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that Norm Ilerring was on?

2 A. Yeah. That was much earlier. That was -- I don't
3 think I'd been on the job more than a couple of months,

4 so that was the Fall of '7g and I worked on the preliminary
5 hearing with him and certainly appealedthat would be a

6 good case, good defensecase and he could certainly handle

7 that himself. So, I wasn't involved with that past maybe

8 September,October.

9 Q. You actually didn't work the Fallon death case

10 then as far as the trial or the jury selection?
11

12

A.

Q.

True.

You didn't have any-- apparently, you didn't have

13 any input on it?
14

15

A.

Q.

Yeah. That's true.
As far as the Gress Case, you worked that with

16 other counsel?

4

17

18

19

20

A.

Q.

A,

Q.

Tom Perkins.
You indicated you were lead counsel on that?
Yes.

Was Tom just newly on board with the Public

21 Defender'soffice or was he--
22 A. I don't really know. I thought he might have

23 been out there in the Winnemuccaoffice for maybe a year or

24 so. I don't know. He seemedlike he had a good grasp. He

25 seemedlike he had some good skills, He must have had some

26 experience.
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Q. In the Gress Case, did the Public Defender's

2 office employ a jury selectionexpert?

3

4

A.

Q.

No.

Do you know whether or not Mr. Perkins had

5 attendedany seminarsor things of that on jury selection

6 of death penalty cases?

7

8

A,

Q.

o. I don't know whether he did or didn't.
Did you attempt to utilize, say, like a jury

9 selectionexpert in the Ybarra Case?

10

11

12

13

A.

0.

A,

Q.

No.

Did that thought ever cross your mind?

I'm not sure. I'm not sure.

Do you know whether or not the State Public

14 Defender'soffice had ever used a jury selectionexpert

15 in the death penalty case?

20 did you discuss the facts of the case and the approachesof

21 the case with any criminal defenseexperts or personswho

would have raised the question about using that out in
16

17

18

19

22

EIy.

held

A.

Q.

Well, I hadn't heard of it. I£ I had, I certainly

Before you or when you got onto the Ybarra Case,

themselvesout as criminal defenseexperts in death

23 penalty cases?

about it, although,

24

25

A. No, I don't recall consulting with anyone directly
knew I used to get literature from

26 the, I think it was the -- it was the NACP Legal Defense
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Fund would focus on death penalty casesand there was someone

2 up in Seattle, Washingtonor Spokanewho did work, helped
3 out, so I kind of consultedwith them about approacheson

4 the case.
5

6

7

Q.

A.

Q.

You don't recall that specifically?
No.

Do you recall asking them with that availability,
8 do you recall asking them to come down and go over the case

9 with you?

10 A. I don't know. I think that no, I don't recall
11 asking for outside help. It was sort of like I was glad
12 to have someone I could talk to on the telephone.
13 Q. Did you follow the Ybarra Case after you got
14 oFf of Lt?

15 A. Not really. I wrote the brief and I figured the

16 Supreme Court would make their decision and if I was still
17

18

19

20

in the office, I'd go on out to Ely again or else some

place out and pick a jury, so I didn't really follow it
afterwards.

I do know what ultimtely happened. As I recall,
21 Robert -- well, it was just hearsay.
22 Q. Were you aware the State of Washington individually
23 was ultimately utilized to write the United StatesSupreme

24 Court brief on this matter?

25

26

A.

Q.

On the Ybarra Case?

Uh-huh.
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A. I didn't know there was a United StatesSupreme
2 Court brief. I forget the gentleman'sname anyway. I know

3 I did consult with some attorneys in Reno about the issue
4 of change of venue. The Kaplan Case, I guess, was one of
5 the key Nevada casesand I had several caseswith Ken

6 Robison who is counsel for Morey Kaplan in connectionwith,
7 you know, can we make it or not make it on change of venue.
8 I also worked on, I think it was, Canatsey,
9 C-a-n-a-t-s-e-y,who was a state trooper or some kind of

10 law enforcementtrooper. He was in homicide --

11

12

Q.

A.

County sheriff?
Yeah. Tried to get a change of venue and ulitmately

13 got acquittedand also worked on that case and that was also
14 part of it. Most of my consultationhad to do with change
15 of venue issues.

20 so it wasn't until June. It was within a month or so of

21 leaving the office.

sometime in June and sent in a resume and had an interview,

the Public Defender'soffice and go on to the U.S. FederalPublic Defender?

When did you make the decision to move beyond

Well, I guess I must have heard about the opening

Q.

A.

16

17

18

19

22 Q. How long after the appeal that had been filed on

23 the Ybarra matter did you make that decision?
24 A. Well, I don't know, becauseI don't recall when

25 the brief was filed. But, it certainly was not something
26 that occupied a lot of my time, you know, the job search
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1 itself.
2 0. Had you made a decision to leave the Public

3 Defender'soffice while you were representingMr. Ybarra?

4 • Oh, no. I mean, I was really happy there. I was

5 happy in Carson.

6 Q. hen you left, did you file any notes or did

7 you have any discussionswith any of your successorsregard-
8 ing the Ybarra Case?

9 A. Well, I don't really recall. I know I left
10 memos in all the files that I still had and I'm not sure
11 whether I consideredYbarra my case or not since there was

12 going to be such a delay before it went to trial, so I

13 don't really know

14 Q. Did anybody from the Public Defender'soffice
15 cver ask you to come in, such as Mr. Herring or Mr. McGuire,

16 and bring them up to date as to what you'd determinedand

17 your legal tactics and strategyand information?

18 A. Well, I'm not sure. You see becauseit might

19 have beenthat the jury selectionwould have been my only

20

21

22

23

24

involvement in the case, so I don't know. I don't really
recall having a whole lot of contact about the case. It's
sort of like it went on the back burner while the Supreme

Court was making its decision. It would be a couple of

months before it was sent back to wherever it was going to

25 go for jury selection. It would be more than enough time

28 to get a now attorney on the case in the interim.
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Q. Are you aware that Mr. Ybarra was committed to

Lakes Crossing?
A. My recollection is that he had been committed

and been found competent to stand trial which is why we

were up in Ely. That's the way I recall it. I could be

wrong, but that's my recollection is that the competency

issue had been already explored and determinedby Judge

Hoyt. Is that incorrect?

Q. I'm just testing your recollection. Do you

know whether or not Judge Hoyt had made any decision on

competency?

A. I'm sure he had. It certainly is something I

would have raisedmyself, you know, if I was in a position
to do so, so my recollection is that he'd already ruled on

Robert's competency.

Q. Do you know whether or not the Public Defender's

office at anytime ever had any input or tried to have any

input on his competency?

A. I don't know. It seemedto be a standardpractice
in the office when there was a murder with some bizarre
overtones to ask for a competencyexamination.

In fact, to get our own psychiatrist to explore
the issue of insanity defenseso that seemedpretty standard

practice. I know I did in the murder trial I did in June.

I had already gotten involved in competencydeterminations

and previously in that case, that was Karl Nielsen, in fact,
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ultimately he got a not guilty by reasonof insanity in

that case. So, I certainly had some experiencein

Q. How about on the return of an individual after
he'd beon committed for incompetency,would you have

tested that also?
A. I don't know. I would guess that the Judge had

made a final determination,we could get onto the next

step.
Q. You don't think it would have been important to

have input at that determination?

A. As to my opinion?

Q. After you determined whether or not the individual
was competentenough to come back to trial?

A. Certainly.
Q. If that wasn't done, would that have beena

mistake?

A. Well, I don't know. You know, you need some kind

of factual allegationsby the defenseattorney that the

Defendant is unable to competentlyassist in his defense.

While Robert seemedconfusedas to, you know, I mean his

trying to say that the fingerprint was planted on the gas

can. To me, that's confused thinking if you believe there

is much of a chance of being successful. But, other than

the fact that he seemed to be graspingat straws, he seemed

competent to me, so I wouldn't have raised any factual

questionsat that time. He just wasn't a very smart guy.
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Q. Did you inquire as to whether or not he was

2 on any medication?
3 A. f don't recall whether I inquired or not. It's
4 not something that sticks in my mind.

5 Q. Did you over inquire as to how Lakes Crossing
6 prepared individuals for return for trial?
7 A. Well, I was aware from my involvement with the
8 Nielsen Case and the Gress Case, You know, they wanted to
9 get them as competentas quickly as possible.

10 Q. Are you aware it's a standardpractice there
t1 that they run them through mock sanity commissions in order
12 to prepare them for release?

MR. CROWELL: Then.

THE WITNESS: I don't really recall. I know

13

14

15

R. HUTCHINS: Is that now or then?

16 there certainly was a lot of emphasisplaced there on

17 helping someoneunderstandwhat the whole criminal pro-
18 cess was and becauseI always felt that the issue of mental

19 competencythere is somethingbizarre and the fact that

24 surprisedat the time that they helped to educatethose
25 individuals understandwhat the processwas all about.
26 //

I
£
:
±

I•a
I

20

21

22

23

most Defendantswere somewhathandicappedin their ability
to assist the defense, the only questionof mental disease
or defect or becausethe criminal process is so confusing,
a lot of attorneysdon't understandit. I wouldn't be
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(hereupona short discussionwas held off the
record.)

BY MR. CROWELL:

Q. Did you exlore whether or not the actual questions
and answers, that the answerswere given to the individual
in order to pass the test?

'THE WITNESS: I just wasn't involved in that
issue. I came up and the next thing on the Court calendar

was let's begin jury selection.
BY MR. CROWELL:

Q. So, you got down--

A, I got down to what I was hired to do or assignedt
do. So, if I'd seen some signs of incompetenceI would have

raised the question again with the Judge. I might have, I

don't recall, but if I didn't raise the question, I didn't
feel there was any basis to question competencyagain and

my recollection is it was either a closed issue as a

result of the Judge'sdecision or else that there just
didn't seem to be any basis to reopen it.

Q. Okay. One of the other problems -- not a problem,

but one of the other concerns I have is you apparently
were banking a great deal on the time element of being

developedby your motion to change venue. That is that

you knew that you were not going to have to necessarily
preparehard for trial becauseeither the motion was going
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MR. HUTCHINS: Can we go off the record?
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to be grantedor alternately the appeal was going to post­

pone the actual time on trial; is that a fair statement?

A. Yeah. That was reasonable.

Q. Did you ever consider the potential for problems

to develop with a jury as it was, so to speak, excusedduring
the duration of that appeal?

A, Yeah. It would certainly be a problem in terms

of their discussing,potentially discussingthings. On the

other hand, there wasn't much that came out in the jury
selection that hadn't already come out prior to that. There

weren't even any opening statementsmade. My thought was

whatever taint already existed on the jury probably wouldn't

be increasedtoo significantly, but I may have put forth
that as a possibility.

I'm not really sure about it. I might have even

asked. The thought would have certainly crossedmy mind to

sequesterthe jury, but that was just too preposterousto

think a judge would order that and I wouldn't make any points
with the jurors.

Q. But, there is a great deal of difference, wouldn't

there be, just being a general member of the public and

having been designatedas a trial juror on the matter?

A. Oh, certainly. I certainly think so subject to

more pressure,on the other hand, those people who are on

the jury would know they have a responsibility not to dis­

cuss it whereaswhen they were just members of the general
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public they were free to talk about it to their heart's
content.

Q. Well, you hope that would be, that they would

obey their positions?
A. S0, I didn't see there was anything I could do

about it except have the Judge admonish them, and maybe

hope when the whole issue went to Court someonewould

stand up and say, 'Yes, I've been tainted since jury
selectionbegan, so I've got to be off the panel,' and

then we start anew with the delay certainly being to Robert's
benefit in the case, considering the difficulty of defending

against the evidence that they had. I didn't see that

speedwould be anything that would serve his ends.

Q. Did you discuss that decision with him?

A. I'm sure we told him what the consequencesof

the change of venue motion would be and the fact that, you

know, he'd be sitting around waiting for the Supreme

Court to make a decision and I don't recall that he had

any objection to that since in his mind he couldn't get a

fair trial in Ely.

Q. After the matter had been out for several months,

didn't you think it would be to everybody'sadvantageto

have a mistrial declaredand start anew?

A. I'm not sure the thought even crossedmy mind.

Q. Did you leave at that point, leave the Public

Defender'soffice?
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A. Woll, yeah. I think July 30th, 31st, whatever

the last day of July was was my last day on the job.

August l was when I startedwith the Federal Public Defender.

2

3

4 Q. You think you wrote the brief for the venue change
5 motion?

Nevada Supreme Court for a written charge to the jury during:

that they would have. I mean, the basis for our change of

venue argumentwas that the jury just knew so much about the

case and knew so much about the victim, that if we had the

jury discharged,we'd have lost our grounds for the change

of venue motion. So, I certainly- if I thought of it,
I wouldn't have proceededwith that since I thought we had a

fair shot of getting a change of venue. I knew the practi­
calities were no trial judge was likely to sit in a strange
town for three or four weeks during a trial, nor does the

local District Attorney, nor do all the witnesses,so a

lot of just practical opposition to changeof motion because

it uproots people from their lives, but I thought on the

merits we had a shot at it.
Q, Do you believe in your own professionalopinion

that if Mr. Ybarra had more experienceddefensecounsel

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A.

Q.

A.

That's my recollection.

At that time, did you ever consider asking the

No. That never came up. In fact, I'm not sure

25 the results on the trial would have been different?
26 • No. I thought Edward Williams and F. Lee Bailey
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would have had a tough time unless some experts could have

supportedthe theory that the fingerprint was planted on the

gasoline can and the motive for doing so would have been

a secondproblem. Even if that possibility could be

scientifically supported,why would they pick on Robert?

It didn't seem like from the publicity that there was any

tremendouspressureon local law enforcementto go out and

find somebody responsiblefor that, although I could

certainly argue that the motive for putting anybody in the

gas chamber. It just didn't seem to be there.
The community dealings seemedto be very placid,

very passive in terms of such a terrible crime. I was quite
surprisedabout that.

Q. Did you ever consider challenging the Information

on the basis of the charges were a transactionalsituation
and wouldn't support all three chargessimultaneously?

A. You mean some merger argument that they all
merged into one another?

Q. They were all part and parcel of the same event?

A. Yeah. The thought might have occurred to me, but

I felt the dye was castedwhen we were beginning jury
selection. That was number one and number two, the merger

argument was one that we could make in arguing it to tho

jury, some possibility of the jury being instructedon the

issue of merger and basically that's a factual question
rather than, what was the word, that moving someonewas
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incidental to the crime itself or was a separatecrime

and our focus was the murder. I mean, he could get
acquittedof the kidnapping and still look at the death

penalty.
Q. You didn't even believe waiving that issue before

the jury?
A. Waiving it?
Q. Bringing up the fact this was a kidnapping and

there was a sexual assault, there was a battery, use of

that languageof which the jury was instructed that would

have prejudiced him if they didn't have to be there?
A. Oh, possibly, I certainly, you know, wasn't

well, it cuts two ways. If there is a lesseroffense that
the jury could find him guilty of, that would sparehim

from the death penalty It might be worthwhile keeping it
there. I'm not sure what my thought processwas, There

was strategic reason for leaving lesseroffenses in the

charging document, becauseif it's not there, a judge does

not have to grant a request to charge on lesseroffenses

such as seconddegreemurder, manslaughter. There was no

certainty that he was going to do that, so it would have

been nice to have a kidnapping there and say, hey look,

you think he got in the car with the girl, but you're con­

vinced she was murdered and find him guilty of kidnapping.

have fallen?
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Q. In of the facts of this case, how would that
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A. Well, it would all dependon the fingerprint.
2 That was a tough one to deal with.

victim had been roasted?

A. No. I probably used that word as I recall.

3

4

5

6

7

Q.

Q.

A.

Did Mr. McGuire in voir dire indicate that the

Why did you use that word?

Well, I had just gotten through with a three-week

8 trial with Mills Lane where the Judge permitted all kinds

9 of inflammatory words to be used by the prosecution. I

10 had no certainty whether Judge Hoyt would or wouldn't, but

11 I certainly would expect the word roastedwould come up

12 among the jurors themselvesin deliberation.
13 My theory of jury selectioncame from Professor
14 Younger who was my professor. He said you got to pull the

15 teeth yourself. You got to stick your hand in the mouth

16 and pull the teeth out before the lion bites you. My

17 thought was if I said the word and asked them and there was

18 no reaction to it, I could get a chance to pull the teeth

19 with that word and perhaps avoid it coming up without

20 having a chance to question about it, so that was just a

21 matter of strategy. Certainly, in the pictures she was

22 roasted. I mean, this girl 1ooked like a Thanksgiving
23 turkey.
24

25

Q.

A.

ell, she was burned anyway; wasn't she?

Yeah. She looked like she -- she looked like a

28 roast.
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Q. You were sure that tho prosecutionwas going to

2 say she'd been roasted?
3 A. No. I wasn't certain of it, but I wasn't sure

4 whether the Judge would permit it or wouldn't permit it
5 and I certainly thought it likely that a juror would use

8 that word in describing the way this girl appeared,because

7 she looked like she had been cooked. Of course, she didn't
8 die for a day afterwardswhich added to, you know, the

9 terrible empathy or sympathy people would have with her

10 plight would certainly work against Robert.

11 Q. Did you take the position that she was alive
12 and moving about when she was set on fire?
13 A. Well, I didn't take that position, but my

14 recollection is she remained semiconsciousfor quite some-

15 time after she had been burned, so I guess I suspectedshe

16 must have been consciousbefore they burned her. I forgot
17 what the scientific report showed.

18 Q. Did you even get a scientific report on whether or

19 not she was consciousat the time she was set on fire?

an open file case. They gave us everything they had and

Q. But, I mean you were then dependingon the

prosecution'switness to establishthe girl was conscious

when she was set on fire?

20

21

22

23

24

25

A.

A.

Oh, yeah. I'm sure. As I recall, it was just

I wasn't relying on anybody to establishthat
26 fact and I don't recall that that was an issue. 'I'he fact
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that she remainedconscious for sometime after she was

2 burned was not a legal issue, but I certainly thought it
3 had a lot of emotional impact to it. The people start
4 to, you know, focus on the victim. I mean, defense
5 attorneys,my theory always was to try and deemphasize
6 in the presenceof the jury the victim as much as possible
7 so dehumanizethe victim and humanize the Defendant.
8 That certainly worked againstdehumanizingher, all the
9 suffering she went through.

10 Q. Don't you think it vile to at least for penalty
11 purposesto show the victim was unconsciousat the time

12 the gasolinewas poured on her and she was set on fire?
13 A. Like I say, I don't think that matteredso

14 much, becauseI just didn't get a feeling that there was,
15 I mean, that would go to how much terror was involved when

16 you pour gasoline on someoneand they are waiting for the
17

18

19

match to fall. I don't think that even came up at all. I

don't know if the police reports indicate that she was

consciousor not at the time of the fire. hat I thought
20 was the fact she survived for quite sometime afterwards
21 obviously in terrible pain.
22 Q. Would you be surprisedthat the State'switness,
23 forensic expert testified that she was consciousand sitting
24 up at the time when the gasoline was poured on her?

25 A. I would have beensurprisedhow he knew she was

26 consciousunless it was her own testimony, You can tell
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from burn patterns.
2

3

Q.

A,

Did you have any witnessesto contradict that?
don't recall. As I said, my focus was not

4 immediately preparing for trial of the facts, but to look

5 at the bigger issue which was whether we could get a

6 fair jury. Like I said, I still-- I didn't think legally
7 it matteredwhether she was consciousor she wasn't, but

8 you know, the emotional impact might have some effect on

9 a jury.
10 Q. were you in the Public Defender'soffice when the

t1 venue appeal was denied?

12

13

14

15

A.

Q.

A.

Q.

No.

You'd already left by then?

I'm sure.
Did anybody from the Public Defender'soffice

16 ever contact you as to their impressionsof how to approach

20 dire of the jury was even ever made available to the State

21 Public Defender'soffice after that?

the case from the jury you selected?
5
I
e
t

!.

17

18

19

A,

Q.

I don't recall being contacted.
Do you know whether or not a transcript of voir

My recollection is it must have been for me to22

23

A.

be able to prepare the brief to the Supreme Court. I

24 made extensivenotes after each day of jury selectionbased

25 on statistics, how many jurors knew the victim, how many

26 had read newspaperaccounts,how many had seen TV, I'm



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

±
17

3

A
18

'

I
19

20

21

22

23

24

25

26

40

sure we must have had a transcript for voir dire for me to

do that.
Q. For the appeal?
A. Yeah.

Q-. Did you at anytime ever while y0u were involved

with Mr. Ybarra's Case believe that you were in Over your

head on the case? By that, I mnean from a professionalpoint
of view that you couldn't do a fair defense for Mr. Ybarra?

A. No. The D.A. out there was a beginner and so I

didn't feel I was outmannedby him.

Q. Iiow about in your own mind, did you feel confident

that you were up to defending a death penalty case with

this gruesomenessin it?
A. Yeah. Certainly. I have no questionabout that.

Opinion of successis a different question. He'd have

gotten --

Q. Did you feel, basedupon your own experience
that you were incompetent to defend under those circumstances?

A, Yes.

Q. Would that confidence in yourself or your own

opinion of your own abilities lead you to not consult other

experts?
A. No. I really -- I still don't have much ego

involved in what I do. I've got confidence, I looked for

opportunities to ask recognizedhotshots how to do things.
I always felt like if I asked an intelligent question
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that was at least of that impression to them, I would get
an intelligent answer. So, I never felt that way. I looked

for an opportunity to talk with others.

Q. ere you afraid of Judge Hoyt?

A. No. He seemed like a mild manneredguy. He

didn't seem to do anything to me,

Q. Did you feel intimidated by him?

A. No. He was very mild mannered. He ran a very

lenient court in schedulingmatters, so I mean I knew he

was a politician.
Q. Why were you concernedabout making an impression

on him? Why were you concernedabout credibility with him?

A. Because,you know, if a judge isn't sure what to

do he looks for a way to feel good about making a decision
and if I'm somebodywho has earnedhis trust, when I say

something, I'm telling the truth, I'm acknowledgingweakness>s,

I'm a forthright person, he might feel that he could

sleep well at night giving me or giving the defensesomething

we ask for.
On the other hand, if I'm an obnoxious jerk,

he's going to be inclined to say no, becausehe knows he's

going to feel bad at giving me something I asked for, so

the general issue of credibility I learnedabout in the

Clark County Public Defender'soffice and how my general
demeanorand my trustworthinesswith the judge has a lot
to do with whether they'd rule in my favor on particular
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mot ions.

wrong, but you have avoided raising tenuous issues even

for the purposesof preserving it for the record for fear
of losing credibility with the Judge?

2

3

4

5

6

Q.

A.

In other words, then, and correct me i I'm

No. I would have raised every tenuous issue, but

7 I certainly wouldn't throw my books down if he turned us

8 down. f had to somehow let him know I was connectedwith

9 reality and at the same time, I was preparing a record.
10 It wouldn't have changedmy strategy in raising a point.
11 The questionwould be ho strongly I would argue, what

12 expectation,what successI would exhibit to him.

13 Q. What causedyou then not to present the prejudicial
14 pretrial publicity issue?
15 A. ell, I'm not sure I didn't. But, if I didn't,
16 it's just becausethere was no way we could argue that it
17

18

19

fit within Murphy in the ShepardCase. If I didn't raise

it, it was just factually there was no way the content of

that publicity met the test of Shepard. So, that wasn't
20 even tenuous as far as I was concerned., That was just a

21 dead issue that would have been like arguing Robert was in

22 Florida when it happened.
23 Q. Did you ever read the opinion of the Nevada Supreme

24 Court on your motion on your change of venue appeal?
25

26

A.

0.

I may have, but I don't recall.
ould you be surprisedthat the substanceof that
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1 opinion was the effect you felt to develop the corruptive,
2 per se, issue on jury trial?
3 A. No, I wouldn't. You mean, the content of the

4 publicity meaning?

5 Q. If that argument was not raised.
6 A. I wouldn't be surprised. I didn't think there was

7 any merit to the argument based on the publicity that was

8 made known to me from the community. It was as bland and

9 straightforwardand objective as could possibly be and

10 you know, we have the same problem with the Supreme Court

11 a little differently.
12 You know, I always felt like they would always

13 look for reasonsto turn a Defendant down and if you had fouc

14 argumentsand one of them was totally ridiculous then you've
15 lost the credibility that you need on the others, that or

16 more meritorious. I don't rememberall the law that I,
17 basedon what I did, put forward in the appeal. le still had

18 a good chanceof success.

19 Q. Did you think about any other jurisdictions that
20 might be reviewing the case?

21 A. Did I?

A. Well, no. At the time I had really very limited

awarenessof how federal courts would involve themselves

22

23

24

2s

26

Q.

A.

Q.

Uh-huh.

On the question of change of venue?

Uh- huh.
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in these kind of things. I was thinking, let's win it now.

2 Q. You were more concernedwith what you considered

Yeah.

MR. CROWELL:

MR. HUTCHINS:

THE WITNESS:

MR. CROWELL:

MR. HUTCHINS:9 The record will note that the

10 Petitioner, Mr. Ybarra has been presentduring the entire

11 time of the deposition.
12 EXAMINATION

13 BY MR. HUTCHINS:

No. le can go forward.

8 It's 10:00 o'clock.

5 That's all the questions I have.

6 Would you prefer to take a break?

3 then the Nevada Supreme Court's approachto the matter?

4 A.

14 Q. In the Gress Case, I guess, it's also called

15 Bristlewolf, did I hear you say that the verdict was not

16 guilty by reasonof insanity?
A. No. That was in the Nielsen Case which was

tried here in Carson City in either June or July of 1980.

17

18

19

20

Q.

A.

Did you try that?
Yeah. I did that by myself. The Gress Case

21 was found guilty of murder by reasonof insanity on three

22 unlawful counts, but the jury didn't oppose the death

23 penalty of that.
24 Q. Are you aware of any other guilty by reasonof

25 insanity in the State of Nevada casesprior to the time you

26 A. Not since -- I never heard of one on a jury case.
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I know there have been some on bench trials, maybe not

2 involving murder, but it's on my wall, becauseI haven't
3 heard of another one.

4

5

6

Q.

A.

And Nielsen was a murder case?

Yeah.

So, the jury decidedagainst the death penalty
7 in the Gress Case?

8

9

10

11

A.

Q.

A.

G-

Yes.

Is that a bifurcated proceeding?
Yes.

Do you recall at anytime -- well, I believe I
12 heard you say you had a discussionwith Mr. Ybarra about

13 the defense?

14

15

A.

Q.

Oh, yes.
About what his thoughts were on it and what he

16 said happenedor didn't happen?

17

18

19

A.

Q.

A.

Right.
Did you discusswith him his pleas?
I'm certain we discussedthe insanity plea and

20 my recollection is he was quite adamantlyopposedto that.
21

22

Q.

A.

Why was that?

My recollection is becausehe felt that that would

23 be acknowledging that he did the murder. I guess I

24 couldn't convince him that the two issuesare not incompat-

25 ible, you know, you can first deny a murder and then he
26 next issue -- okay, if the jury believes he didn't do the
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murder, then he wasn't legally responsible. So, somehow

2 he just opposed that idea and I wasn't opposed to that
3 idea. The problem with the Gress Case was Gress refused
4 to even discuss the issue with the psychiatrist,but I

5 didn't know how we could presentsomebody who would deny

6 to psychiatriststhat he had any involvement with the crime

7 and have them make an opinion about whether he was sane or

8 not at the time the crime was committed. So, I may have,

9 you know, backed off a little on that issue becauseit
10 wasn't as if like Ron Gress refused to discuss it at all
11 and had a quite extensivehistory of psychiatricdisorder.
12 I didn't gather that was so with Robert. That's maybe why

13 I didn't pursue it.
14 Q. Did you discusswith him the ramifications of

15 pleading not guilty by reasonof insanity?

that a fingerprint had been planted?

of evidence that was just --

Q. Did you tell him your reaction to that statement?

Robert, if you weren't there, how are we going to explain

your fingerprint on the gas can. He said, "ell, the police
You know, that to me was the key piece

Oh, yeah. Yes. He didn't want to do it.
Did you discusswith him the facts that he said

Yeah. That was his -- I would say -- well, okay.

Oh, yes. I thought it was going to be hard asA,

A.

A.

Q.

planted it there.'

16

17

18

19

20

21

22

23

24

25

26 all get out to prove that and it would have beenour
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responsibility to prove that the fingerprint wasn't his,
2 which I didn't see how we could do, or prove the fingerprint
3 was on the can at the time the can was found at the scene.

4

5

6

7

Q.

A,

Q.

A.

Did you mention that to him?

Oh, yes.
What was his response?

Well, he couldn't explain how they did it or

8 why they did it, but that's what they did. They planted

9 the fingerprint on the gas can. So, he stuck with that.
10 Q. Did you discusswith him how that would look to

11 the jury or --

12

13

14

A.

Q.

A.

Oh, sure.
How to explain why they planted his fingerprint?
I know I did and I said you know, that's going

15 to have some issue on the penalty phase, if he's lost

16 credibility with the jury, coming up with, you know, with a

20 going to seem like lies to the jury when he's faced with

21 a questionof guilt or innocence.

17

18

19

story that's going to seem preposterousto the jurors.
How's he going to make them believe his plea for mercy on a

penalty phase if he tells a bunch of stories which are

22 Q. So, you also had in your mind at that time that

23 you had to prepare for the possibility or inevitability of

24 a penalty phase?

25 A. Oh, yeah. In fact, this was the defensethat he

28 insisted on putting forth. I thought too in my mind that
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Q. Now, you were the primary counsel in this case

(Whereupon a short recesswas had.)
BY MR. HUTCHINS:

the likelihood was we were going to have a penalty hearing.
ty job was to look at that as being the area where we could

maybe have some success.

Q. How did you go about obtaining the statistics?
I believe you said something about that on the jury selection?

A. I just had a really involved chart of every juror'
name and I had a little column: Did they see TV accounts,
did they seo radio accounts,newspaperaccountsand I'd
put a check mark. I'd do this everyday after Court based

on the notes I kept in Court. So, I was able to shaw that
so many percenthad seen newspaperaccounts,so many percent
had heard radio or television accounts,so many percent knew

the victim's family and so that's how I did it.
My recollection is that we had a transcript and

later on I just double-checkedto see if my figures were

correct, becausewe voir dired over more than a hundred

jurors, I think.

Q. At the time you were doing the voir dire, was it
your belief that you would end up doing the tria1?

A. Yeah. I certainly thought so. You know, my

fingerprints were then on the case. I'd have had to keep

doing it. I couldn't hand it off to someoneelse.
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MR. HUTCHINS: Let's take a short recess.
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and Steve McGuire was secondarycounsel. Is it fair to

2 assumethat you discussedstrategywith Mr. McGuire?

3 A. Oh, yes. It's just that I made the final decision
4 if there was any disagreementon it.
5

6

7

8

Q.

A,

Q.

•

You discussedfacts of the case with Mr. McGuire?

Oh, yeah.
Did you discuss legal issues?
Yeah. We discussedeverything. I thought at

9 1east it would be educational for him and maybe I wouldn't
10 have to come out and do the next murder trial with him out

11 there. Maybe Steve could do it himself if I trained him

12 well enough.

13 Q. In any of the specific tasks, whateveryou would

14 have assignedto him, did it appearat anytime he was unable

15 to handle any of those tasks?

and he did.

petition for this case?

A. Yes. I did review it.
Q. I want to go over, I guess, to find out which ones

were alleging something about your actions or inactions?

Now, have you had a chance to look at the

No. He seemed1ike he could do an adequatejob,

Yes, that's correct.
I'd like to go through that right now with you and

Yeah. The supplementalpetition?
Right.

A.

Q.

Q.

A.

A,

Q.

16
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discuss some of the points and I'll proceedwith you with
2 my copy of it while we're talking about it.
3 This is the supplementalpetition for post-
4 conviction relief. I'll ask you some questions. I want to

5 refer your attention to page 6, I believe. It's question
6 6.

7

8

A.

Q.

Item 6?

Right. Tell you what, let's start with page 7,

9 That's item 2.

10

11

A.

Q.

Okay.

Now, that item statesthat there was a failure
12 to secure some evidenceof vaginal fluid and have some tests
13 done. Do you recall anything about that particular item?

14 A. No. In terms of obtaining evidence, I was not

15 involved in that at all.
16 Q. Do you recall any discussionabout availability
17 of particular items of evidence from the autopsy or physical
18 evidence available to you as defensecounsel?

had been provided by the District Attorney there. I don't

really recall any issues concerning the vagina1 fluid.

19

20

21

22

23

24

25

al1.

A.

Q.

A.

Q.

ell, I'm sure I reviewedwhatever Mr. McGuire

Take a look at the next claim. It's No. S.

I wasn't involved in the preliminary hearing at

The allegation there was a failure to challenge
26 the sufficiency of evidence at the preliminary hearing and
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possibly resevethat issue for any later appeal?
2 A, That was all done and finished by the time I got
3 involved in the case.
4 Q. Was it ever your-- well, let me rephrasethat.
5 Did you ever consider looking at the evidence at the

6 preliminary hearing for possibility of such issue that there
7 might not have been sufficient evidence to support the

8 charge?

9 A, Well, I know I reviewed the evidence that was

10 presentedat the preliminary hearing, but certainly any

11 time limit had passedin which to challenge the conduct of

12 the preliminary hearing or the writ date was passedand so

13 it just wasn't an issue that concernedme.

14 Q. We'll go to the next issue that would have been

15 item 4.

mistrial and dischargethe jury after Mr. Ybarra was committed

to Lakes Crossing. Now, you were committed to the case at

16

17

18

19

A,

Q.

Right.
Tho allegation there was a failure to move for

20 that time?

21 A, What I understand,he was committed to Lakes

22 Crossing after the motion for change of venue was appealed
23 to the SupremeCourt and since my involvement ended with

24 the appeal to the SupremeCourt, I was not involved in the

25 case when he was found incompetent. So, I wasn't involved

26 in that at a1l.
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If that fact is correct, that he was sent to

Lakes Crossing after the appeal of the change of venue was

filed, then that was after my involvement with the case had

ended. Yeah, I see here on page , item I, that in

November of 1980 when Ybarra was found incompetent, so I

had left the Public Defender'soffice three or four months

before that.
Q. Let's move to item 7 which I believe is on page

8.

A. Uh-huh.

Q. Talking about the entry of plea of not guilty by

reasonof insanity without being advisedof the consequences.

Tel1 me if I'm correct that you got into the case in some­

time early 1980?

A. Right.

Q. From my review of the facts, it appears to me

that there was a not guilty plea entered in Januaryof 1980

and then a changeof plea, March 11th, 1980 to add guilty
by reasonof insanity?

A. Uh-huh.

Q. Then just before the trial startedon March 31,

1980 before the jury selection, the not guilty plea by

reasonof insanity was withdrawn? Docs that sound familiar?

A. It sounds familiar to me.

Q. Can you tell us at what point you came into this,
what plea he had already enteredand what your position was
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with the entry of pleas and withdrawal of plcas?
2 A. I don't recall having any extensivediscussions
3 with Mr. Ybarra withdrawing his insanity plea. It may

4 already have beendone in Court before Judge Hoyt before I

5 even got out to Ely or if it hadn't already been done

6 officially in Court, I think it had already been decided

7 by Mr. Ybarra and Mr. McGuire and I might have just stood

8 up and made the formal announcementto the Judge. I was

9 not involved in his decision processabout withdrawing his

10 plea. I'm not sure I was even involved in any Court

11 announcementof his change of plea.
12 Q. I notice that the insanity plea was withdrawn on

13 March 31?

14

15

A.

Q.

Do you know when the jury selectionbegan?

Which was the same day jury selectionbegan and

16 then he had entered the insanity plea on the 11th of March

which would have been approximately 20 days before that?

he changedhis plea to not guilty by reasonof insanity.
I don't recall ever talking to him about it. I may have

discussedit with Steve McGuire, becauseit's something

they might want to add as an additional plea, but other

than talking to Steve about it, I wasn't involved in the

decision to enter the plea in the first place.

17

18

19

20

21

22

23

24

A. Okay. I was certainly not presentat the time

25 The decision to withdraw the insanity plea, as I

28 said, I don't think I was really involved in Mr. Ybarra's
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decision. I might have been involved in announcing it
to the Judge.

Q. Now, earlier you said that you discussedthe

plea with Mr. Ybarra?

A. True, but it would have only been to just assure

myself that he understoodthe consequencesof the decision
that I believe he had already made, so all I would have

done was say, okay, let's go over this once more and make

sure you understandif you keep your insanity plea, it's
not incompatiblewith also pleading not guilty and asserting
that the crime never happened.

I'm sure I discussedwith him whether he had any

chance for successon the insanity plea. He didn't have a

psychologicalhistory that I was aware of, so there wasn't

much decision making involving me.

Q. Is that the time you discussedthe facts with

Mr. Ybarra and his possibledefensesof the facts to the

case?

A. I'm not sure if it was the same conversation. I

met with him every night.
Q. Okay.

A. I think almost every night. I'm sure we discussed

the facts.

Q. Were you able to determine in your own mind whether

Mr. Ybarra could understandwhat you were telling him about

the pleas and the situation?



A, Yeah. He seemedcompetent to me

Q. That's
A. A legal conclusion.

Q. Right.
A. Let me say that it didn't seem1 to afford any

55

2

3

4

5

6 factual basis for assertingto a judge that he might be

7 incompetent.
8

9

Q.

A,

Any doubt, I believe,is that the standard?

Right. I didn't see any factual basis for him to

10 allege possible incompetency.
11 Q. The use of the word roasted. I believe you

12 already answeredthat questionon voir dire. Essentially,
13 I guess we could go to No. 9. I'm not quite sure exactly
14 at what point the allegation is being made here. At what

15 point in the trial did the general allegation -- there is
16 a failure to canvassthe jury regarding a psychiatric defense

17 of insanity?
18 A. The time I voir dired the jury, Robert had already
19 withdrawn his insanity plea, so there was no basis to

20 consider that there would be psychiatric testimony on any

21 guilty issue or on the insanity, so it just wasn't an issue.
22 Q. Okay. Let's go to page I0, No. l0. The

23 allegation is the failure to voir dire the jury with regard
24 to the belief that all murders should suffer death. There's

25 a citation, Bean vs. State, any juror who says he believes

26 all murderersshould suffer death automatically should be
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excusedfor cause. What was your thinking when you were

2 voir diring the jury with regard to the death penalty
3 issues and what questions they should be asked?

4 A. Well, I certainly thought that we were making

5 sufficient inquiry. e were appraisedof Witherspoonand

6 Bean. I don't recall the specific questions. It seemed

7 like we were trying to qualify the jury as ones who felt
8 that they didn't feel duty bound to impose the death

9 penalty in this or any other case. Of course, we were

10 talking about this one in specific. The prosecutionwas

11 trying to make sure they wouldn't vote against the death

12 penalty automatically.
13 Q. Now, you participatedin actually conducting

14 voir dire previously on death penalty cases?

20 Court caseson death penalty voir dire?

15

16

17

18

19

Case?

A.

Q.

A.

Q-

Yes.

You are familiar, you say, with the Witherspoon

Yes.

You are familiar with the line of U.S. Supreme

21

22

A.

Q.

Yeah.

Is it fair to say you made an attempt to utilize
23 that knowledge in your voir dire in this case?

24

25

A.

Q-

Yes.

Prior to your participation in this case, did you

26 have any other seminars,had you gone to any defense
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1 seminarsof any type that you can recall?
2 A. Yeah. I went to a seminar on forensic techniques
3 in 0akland. Actually, it was held at San Francisco. It was

4 a two-day seminar. I went to a seminar in Las Vegas on

5 cross-examinationtechniques. I think that was also two

6 days.
7

8

Q.

A.

Do you rememberwhen thesewere?

Yeah. The one in Las Vegas was probably the

9 spring of 1979 and then the one that I went to, the

10 Institute of Forensic Science in Oakland was prior to the

11 Ybarra Case, I think.
12

13

Q.

A.

Any others that you recall?
No. I don't recall any specifically connected

14 with criminal law.

(Whereupon a brief discussionwas held off the
record.)

MR. CROWELL: I have one question.
FURTHER EXAMINATION

BY MR. CROWELL:

Q. Can you tell me when the Nielsen Case was -- was

that before or after you got into the Ybarra Case?

A. That was after. The verdict on that came back

15

16

17

18

19

20

21

22

23

24

MR. HUTCHINS:

MR. HUTCHINS:

Off the record.

That's all the questions I have.

25 either in June or July of 1980.

26 MR. HUTCHINS: That was the one you told us
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MARTIN WIENER

(hereuponthe deposition of Martin Wiener was
concluded.)

SUBSCRIBED AND SWORN TO

before me this

about then during the interim of the appeal on the venue

issue of the Ybarra Case?

A. Yeah. That was the insanity plea case.

That will conclude the deposition.

, 1985.

MR. HUTCHINS:

day of
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STATE OF NEVADA, )
) ss.

CARSON CITY. )

I, MICHEL DOTY, a notary public, do hereby

certify:
That on Wednesday, the 28th day of August, 1985,

at 9:00 a,m. of said day, at Maximum Prison, Carson City,
Nevada, personallyappearedMARTIN WIENER, who was duly

sworn by me and was deposed in the matter entitled herein;
That said depositionwas taken in stenotypenotes

by me, a Nevada Certified ShorthandReporter, No. 228, and

thereaftertranscribedinto typewriting as herein appears;
That the foregoing transcript, consisting of pages

l through 58, is a full, true and correct transcriptionof

my stenotypenotes of said deposition, all done to the best
of my knowledge, skill and ability.

Dated at Carson City, Nevada, this f(iday of

September,1985.
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Defender'sof Nevada?

A. Since August 5th of this year.

Q. Before starting your inquiry here today, you

have presentedto me a document which is entitled,Robert

Alexander Bork which purports to be a resume of your legal

(hereuponthe witness was sworn.)

CARSON CITY, NEVADA, Wednesday,August 28, 1985

- 0o-

Q. Would you state your name for us, sir?
A. Robert Bork, B-o-r-k.

Q. Your profession?

L:30 P.M.

I'm an attorney.
Do you hold any public offices?
I'm State Public Defender of Nevada.

Ho long have you been with the State Public

A.

Q.

A.

Q.

ROBERT BORK

called as a witness on behalf of the

Defendant/Petitioner,being first duly

sworn, was examined and testified as

follows:
EXAMINAT 1ON

BY MR. CROWELL:

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23 experience; is that what I'm showing you now, is that the
24 document?

25

26

A. Yes, it is.
MR. CROWELL: We'I1 mark this as an exhibit.



2

3

We will stipulate.
('hereuponthe resume of Robert Alexander Bork
was marked as Petitioner'sNo. l.)

5

4 BY MR. CROWELL:

5 Q. Mr. Bork, you indicated here that your legal
6 experienceessentiallystarted in 1976, November, '76 and

7 at that time you were a law clerk investigator for Carson

8 City D.A.'s office and prior to that time, did you have any

9 active experiencein the practice of law other than as law

10 clerk?

11

12

A.

Q.

No.

You receivedyour J.D. Degree. Was it from the

13 University of Michigan in May of '76?

14

15

A.

Q.

That's correct.

Apparently then you came out here in '76,-- 177,

16 I'm sorry.
17

18

A.

Q.

'76.

You then went in as Deputy District Attorney for

19 Carson City, Nevada?

20

21

A.

Q.

Yes.

During the time at which you were employed by the

22 Carson City or District Attorney's office, did you handle

23 any death penalty cases?

24

25

,
Q.

I did not.

After leaving the Carson City District Attorney's
26 office, you went to work for the Nevada Attorney General's
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office and during that period of time did you handle any

2 death penalty cases?

3 • I may have. If I can back up to that one point.
4 I just rememberedwhile I was employed by the Carson City
5 District Attorney's office we were allowed to have a private
6 practice and near the end of my period of time with the

7 Carson City District Attorney's office, I began a contract
8 with the Nevada Attorney General'soffice where I assisted
9 then Deputy General, Pat Walsh, in the prosecutionof a

10 death penalty case arising out of the riot at Maximum

11 Security Prison in October of 1976.

12 My duties were strictly of a legal researchnature
13 and to be quite frank, I think the main thing I dealt with

14 was the change in the law from the automatic death penalty
15 at the time of the events and the change of the bifurcating
16 system. I did some researchon that and proposedsome

7 instructions and proceduresfollowed if the two gentlemen
18 were facing the death penalty, and I researchedand proposed
19 a procedurethat if they were to receive a conviction of

20 first degreemurder, to proceed in terms of when the death

21 penalty should be imposed.
22 So, in essenceI didn't work in the D.A.'s office
23 as a D.A. and did not participateas a trial attorney in

24 that case.
25 Q. Then you then went onto work under contract with

26 the Nevada Attorney General?
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A. That was just for approximatelya month and then

2 on April lst of I978 I became an actual deputy attorney
3 general.

thing on the death penalty cases?
A. I did not.

Q. Then, you went into private practice for a bit
with Sheerin, O'Reilly & Walsh?

A. Yes.

Q. And during that period of time did you undertake

the defenseof any death penalty cases?
A. I did not.

Q. Then, you went into the Nevada State Public

Defender'soffice in Douglas County in November, '79 and

were there for approximately ll months and at that time did

you handle any death penalty cases?
A. At the State Public Defender'soffice, we were

assignedto that county and no, I did not handle any cases

of that nature during that time period.
Q. During that period of time, did you undertakeany

seminars and death penalty casesor criminal work that was

directed toward the death penalty type cases?

A. No specific seminar dealing with that subject.
Q. ere seminarsavailable on death penalty cases?

A. That I couldn't say. I would assume they were,

I don't know.

4

5

6

7

8

9

10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

26

Q. During that course of experience,did you do any
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Q. Do you ever recall, to your knowledge, do you know

2 or not whether you went to any particular death penalty
3 seminar type situations?
4

5

A.

Q.

No, I do not.
IF they were available, would you have gone?

6 A. Most likely. Well, needlessto say my being a

7 deputy chief, trial deputy, it would have dependedwhat my

8 boss thought was appropriatetraining that I should receive.
9 It would have been up to him more than anything else.

10 Q. Then, after that position you became chief trial
11 deputy with the Public Defender'soffice; is that correct?
12

13

A.

Q.

Yes.

During that period of time from January, '8l to

14 July, '8l, did you handle any death penalty cases?

15 A. No, I did not.
16 Q. In August of '8l to the present as chief deputy
17 for the Public Defender'soffice, did you handle any death

18 penalty cases?

19

20

A.

Q.

Yes,

ould you tell us what death penalty casesyou

21 handled after August of '81?

22 A. In October of 1981 I assistedour deputy assigned
23 to the Winnemucca regional office in the prosecutionin the

24 trial of the case in Lovelock by a gentlemannamed Mark

25 Rogers who was chargedwith three murders and the State was

26 seeking --
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was responsible for assistingVirginia Shang who was deputy

in the Winnemucca regional office and preparingwitnesses.

Q. That was in Winnemucca? I'm sorry.
• Lovelock.

Q. Okay. Did you handle any others besidesthe

Rogers'Case?

Well, I've had some cases that were initially chargedwith

the potential of the death penalty and they were negotiated,
so there wasn't a trial, not actually participating in the

trail, preparing the direct appeal in a case like that.

Q. What did you do in the Rogers' Case?

• Yes.

Q. Did you have any participation in Gress?

• ell, I was aware it was in the office. I doubt --

I don't at this time recall any specific legal responsibilities
I had concerning that case.

Q. Do you recall writing a brief on appeal for it?
A. I honestly don't.

Q. On the Rogers' Case, have you handled any other

death penalty casesxccpt the Rogers' Case?

I was primarily a secondary in the case and

No, I d i.d not.
Are you familiar with a Gress Case?

On trial level or any level?
At any leve1?

Besides the appeal in this particular case, no.

A.

A,

Q.

A.

A.

Q.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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I had some other witnessesto cross-examineand direct
2 examine and just help her prepare for the trail and argued.
3 I think I did some of the closing argument and the phaseof
4 the argument of the guilt and innocencephase and at the

penalty phase.

Q. Did you do any legal researchconcerning issues

that were going to arise in the case?

A. I did not do any of the pretrail motions. As I

trial went on there were some issues that arose, but at
this time I can't specifically remember any specific areas

that I researchedor preparedthe motions for.
I do remember one area and that was concerning a

motion to dismiss becauseof some lost evidence. That was

some researchthat was done and a motion was made, I think,
in that particular case.

not in Ybarra, but in Rogers' Case, was there also a not

guilty by reasonof insanity issue?

A. There was.

Q. During that particular instanceon the Rogers'

Case, did the Public Defender'soffice or either you or Mrs.

Shane or Miss Shane secure the services of a professional
in jury selection?

recall, that was her responsibility. I'm sure that as the

Did that same issue arise in the Ybarra matter?

It did.
In that particular case, was there also a --

Q.

A.

Q.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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2

A,

Q.

No, we did not.

ias there a reason why you did not?

3 A. I just can't at his time recall it being discussed
4 one way or the other.

feel it assistedme in feeling more competent in the job I

was doing.

Q. Did you or Miss Shane consult any outside experts
on death penalty casesand by that, I mean personalcontact

casesconcerning possible legal issuescoming up during
the voir dire of a death penalty case.

Q. As a result of reading that, did you feel that you

and Miss Shang were competent to handle the jury selection?
A. Yes.

Q. Without any publication, do you feel you would have

been competent?

order to handle the jury selectionon a death penalty case?

A. [ recall that there were some seminar materials
in the office from either previous seminars that were obtained

through the Public Defender'soffice or Public Defender

Organization, State of California and I remember reviewing
those prior to that case.

I honestly at this time do not rememberwhat the

nature of that publication was, but it was a fairly exten-

sive publication.

I definitely

It gave practical tips as well citing

Did either of you take any special seminars in

It's a difficult question to answer.

Q.

A.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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level?

voir dire of the jurors -- there was motions to sequester
the jury during voir dire and those matters, I believe the

source of those ideas came from Tom Perkins.

time Tom Perkins who was not in our office, he handled the

Ronnie Milligan Case in Winnemucca and I believe he gained

quite a bit of experience in that case. I believe that

Virginia Shane did consult with him on pretrial matters,
as I recall talking to her.

No.

As a public defender?

For example, most individual

If I may, I just rememberedat thatExcuse me.

I believe it did.
Did that involve jury selection issues too?

A.

Q.

A.

Q.

•

2

3

4

5

6

7

8

9

10

11

12

13

14

15 Q, Did you employ any of those suggestionsin the

16 Rogers' Case?

17 A Again, I can't specifically remember, but I'm sure

18 that we did.
19

20

21

Q.

Milligan

A.

Do you know whether or not Mr. Perkins in the

Case had employed a jury expert to assisthim?

I believe he did. It might have been -- well, I

22 think it was Kathy Bennett. My memory is that Mr. Milligan's
23 parentshad some money and our, the State Public Defender's

24 office, had representedhim and then Mr. Perkins left the

25 office and an attorney I believe from Atlanta, Georgia was

26 brought in and associatedwith Mr. Perkins and they handled
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to bring one or not bringing one in?

jury selectionexpert was utilized?
A. To the best of my knowledge, there was not,

the case and as part of that they had Kathy Bennett in

that case and I remember that now bocause I met Kathy

Bennett in Tom's presencesince and I heard them talk about
the case,

fashion until after the conviction, except talking in the

office about that, this happenedwhen someonehas a problem,
what do you think about that? That happensall the time,
but I can't at this time recall any specific conversations,
and I certainly could not have any assignedduties concern­

ing that case prior to the appeal.

Do you know whether or not in the Ybarra Case a

I was not involved in the Ybarra Case in any

Did you participate in a decision in either trying

How did you first become aware o{ the Ybarra appeal

Q.

A.

Q.

Q.

situation?
A, To be quite frank, I don't recall. I assumewhat

probably happenedis that Norm Herring handled the trial
and probably requestedme to handle the appeal and after
it was prepared, to review it and prepare an opening brief
for the case. I'm just assuming that. I honestly at this
time can't rememberwhat would be the normal chain of
command.

Q. Do you recall what your work 1oad was at the time

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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you proparod the appeal?

be fairly substantial.

Q. Do you recall making a petition to either the

District Judge or the Nevada Supreme Court to be relieved
from the obligation of filing an appeal on behalf of Mr.

Ybarra?

A. I know that it was a practice in some of our cases

to do that. I don't at this time specifically recall
making that request.

2

3

4

5

6

7

8

9

10

11

12

13

A.

Q.

done?

A.

Again, I can't specifically recall, but it would

If that had been done, why would that have been

Two reasons. One, at that time the Nevada Supreme

14 Court did not specifically rule that effective counsel could

15 not be brought up on appeal and we arc aware that that is
16 always a possibility in the case, and so that would allow

17 that particular issue to be raised. We didn't feel we could

18 raise it being it was our office that was the representative
19 at the trial and the other reason, to be quite frank, to

20 have another attorney outside of the office examine the

21 record and bring issuesup. I think those would be the two

22 main reasonswe would do it.
23 Q. Do you know whether or not the work load was so

24 extensive that an appropriateappeal could not be processed
25 for him?

26 A. ell, I'm sure that the case load of everyone in
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the office was heavy, but I also feel that we would have

given it the appropriatetime that was necessaryfor the
case. If it was our case, I would hope,give it the proper
time period. I don't believe we would make a motion like
that just for that reason,

Q. You believe then at the time that you were pro­
cessing an appeal that you had sufficient tine, based

upon your own legal qualifications and competencyto draft
an appeal on behalf of Mr. Ybarra?

A. Obviously I felt that way, yes.
Q. Do you recall how long the appeal was in Mr.

Ybarra's case?

A. I do not specifically recall the number of volumes,
but I remember, my memory is that it was like l4 or 15

2

3

4

5

6

7

8

9

10

11

12

13

14

15 actual volumes and also recall many other boxes of material
16 things that were not actually part of the record: police
t7 reports, et cetera, that were all part of the record.
18 Q. Did you read them a11?

A. Yes.

Q. Did you use any other appeal formats and reference
to Mr. Ybarra's appeal?

A. I'm not sure I understandyour question.
Q. You indicated that you had a Rogers' Case in

which the argumentsof not guilty by reasonof insanity

19

20

21

22

23

24

25

26

A.

Q.

es.
Then, you drafted the appeal as a result of that?
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issueshad arisen. Did you draw on what you learned in

2 that particular case in drafting the appeal?
3 The Rogers' Case, my of{ice did not do the appeal
4 on. So, in fact, that was turned over to your office,
5 I believe Tom Susich handled that. It was a unique
6 situation, becausea judge from another county presidedover

7 the last part of the trial becauseJudge Young had a heart
8 attack and in some fashion we requestedassistanceof out-

9 side counsel to prepare the appeal and that was granted by

10 him. So, I did not do the appeal in that case.

11 As to the issue, any issuesbeing raised in

12 Rogers' at trail, certainly I would use the legal research
13 I had done in assistingme in preparing any issues in Mr.

14 Ybarra's Casc, but I can't say I particularly directly
15 applied that to this appeal, no, if that's what you mean.

16 Q. The Gress Case, do you recall -- it's indicated
17 you don't believe you did anything with regard to the
18 A. I don't recall it. I've been sitting here

19 thinking. I think I do remembermaking the argument in

20 that case, but I again, I do not specifically remember

21 whether I preparedthe brief or whether Norm Herring did.

22 There was a not guilty by reasonof insanity in that case

23 and I believe that was the case that Norm Herring had

24 obtaineda legal argument that had been made in the State
25 of California challenging the McNaughton test, and I think
26 it was the Gress Case that was used by our office. Mr.
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Herring took it and of course, modified it to apply to

a basic format in the Ybarra brief. However, I did some

extensive revising. Somo of the cites were either incorrect
or outdatedor I just felt that I had to correct them. I

know I did that. I believe that argument primarily was

first made in the Gress brief.

straints on that, that you adopted the Gress brief virtually
and totally on the issue of insanity?

A. The substanceof the argument, I'm sure, I

probably did. As I say, I checked the cites to make sure

the caseswere still good and I know I did do some research

to see if there was any additional case law that would

assist the argument, but I believe that the researchI

did indicated the argument was still, in fact, valid.

So, I saw no reason to do anything but modify it to applyin
it to the facts and present it in that brief.

MR. HUTCHINS: Excuse me. Could I ask him to

answer the question. Did you due to a lack of time, adopt

that?
THE WITNESS: No. To be quite frank, I spent a

1ot of time on that argument, although I used it and it's
probably quite similar. I did independentlyresearchthe

entire issue including reading all the articles and reading

Nevada law and to Nevada case.2
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Q. Okay.

I know that I used that as

Is it possible that becauseof time con-

26 cases, so no, it was just a questionof expedience.
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BY MR. CROWELL:

appeal that you wre competent to handle a death penalty
appeal case?

A. Ycs.

Q. Why was that?
A. we11, I had been in the office for severalyears.

Did you feel when you were assignedthe Ybarra2.2

3

4

s

6

7

8 I'd handled a few murder casesand to be quite frank, I

9 saw it actually as when I first startedwith the Attorney
10 General'soffice, My primary duties were brief writing.
11 I wrote several briefs to the Nevada Supreme Court in the

12 Ninth Circuit Court of Appeals on a variety of issues. None

13 of them were death penalty in nature and at the time I

14 Was assignedthis case, I just saw it as the same as I saw

15 all the other cases I had handledpreviously.
18 I had a brief view of the record of the issues
17 that I thought had the most merit, so I believe that I

18 could do that at the time that I was assignedthat case.

19 0. Did you omit issues that you didn't think had

20 much merit?

21 A. I'm sure that I probably did. My policy at that
22 time, and it's the same now except for death penalty cases.
23 To be quite frank, at that time my philosophy was I did not

24 like the shotgun approach in preparing a brief. I felt it
25 was more important to preparea brief that had the issues

26 that had the most substanceand possibility of getting
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reversal for my client. I still feel that way in all the

briefs except death penalty casesbased on a seminar.

Q. What happenedthen?

seminar and try to disseminate them as much as possible and

this seminar has not been offered, that I know of, since

it occurred in Septemberof '83, When the seminar is
available again, I will make every available effort to send

as many of my staff to it as I can.

Q. Do you feel that's demandedby death penalty cases

seminar that had nothing but death penalty issues in it and

basedupon contact with other attorneyswho have been doing

nothing but death penalty cases for years and the material
that was applied to me, I had a strong change of opinion
all the way from trial through the appeal level, how it
should be handled. That did not occur until Septemberof

'85.

A. Yes.

Q. Have you by any chancemade or answeredany

policies that you make it mandatory for your staff to go to

death penalty seminars?

A. We are very limited, especially this year in our

training funds. What would happen if a death penalty case

came in the office is that I would handle it myself personally
I have the materials from the

Well, in Septemberof '83 I went to a death penalty

Are you following that now?

A.

Q.

with someoneassistingme.
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in your profession?
2 A. With the presentattitude of the Courts and the way

3 these case are being handled, definitely.
4 Q. You have formed an opinion. as to whether or not an

5 attorney took a death penalty case without such seminar

6 training would be ineffective?
7 A. ell, I believe that a person could get that
8 training in another fashion. In other words, I feel I

9 could with my training and the materials that were given to
10 me, I think I could train a member of my staff.
11 Well, let me make it clear. hat I learned was

12 not so much specific techniquesor things to do, it was

13 really an attitude changemore than anything else. It was

14 an awarenessof being made aware of how the death penalty case

15 should be handled. That is the most important thing, and

16 that's the thing I do and press upon my staff now.

17 Whenever we get a murder, that's the first thing
18 we worry about and the first thing we start making certain
19 about. So, I believe that an attorney could have the

20 correct attitude and handle a death penalty case appropriately
21 and not go to a seminar if they had someonewith the
22 experienceto help them and train them.

23 Q. What is that effect?
24 A. It's hard to describe. As said before, I've
25 always believed that I don't handle a case. When I handle

26 a case at trial, the idea was to do the best I could for my
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client, to get them acquitted at the trial and in doing that,
2 I hoped of course to preserveany possible legal issues for

appeal.
In a death penalty case, the thing that was

impresscdupon me was that every possible issue that could

even be raised on any minor fashion has to be raised no

matter how trivial it may appear and that has to be done at

the trial level and then at the appellate level also, because

without raising it at a future time, if there is a change in

tho law or a change in the attitude or the State or Federal

Courts towards a particular area of the law and you haven't

brought that up, your client could be consideredto waive it.
Again, becausethe death penalty could be efected,

becausethe Federal Appellate Court did not appear to examine

the cases as closely as they did previously, it was actually'
crucial for every possible item to be brought up and that
is the attitude change I'm talking about.

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18 Q. Does that bring you into conflict, what you think
19 the District Judge might take an adverseopinion with you

for bringing up trivial issues?20

21

22

A.

Q.

Yes.

You'd do that for protecting the record at all
23 costs?
24

25

26

A.

Q.

A.

For a death penalty case, I think you have to.

Do you think that's a standardfor defenseattorneys?
That's my opinion basedon the seminar.
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3

4

5

Q.

A,

Q.

A.

Q.

22

Based upon your own experiencenow?

Yes.

As State Public Defender?

Yes.

Particularly when you drafted the Ybarra appeal,
6 did you take that philosophy into account?

7 A. As I said, no.

8 Q. The Ybarra appeal, when you rejected issues that
9 you thought were trivial, did you discuss the omission with

10 Mr. Ybarra?

Q. Do you believe that you effectively represented
him on appeal?

A. Based upon what I know now, I would definitely do

it very differently.
Q. Do you feel that you were ineffective or do you

have a formal opinion of yourself?
A. It's difficult to do. In the context of the

training that I've had since and the way the brief was pre­

pared, I would say it probably was not the best brief that

11

12

13

14

15

18

17

18

19

20

21

22

A.

Q.

A.

No, probably not.

Did you get his approval or consent to omit them?

No.

23 could have been made.

24 MR. CROWELL: That's all the questions I have.

25 //
26 / /
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EXAMINATION

2 BY MR. HUTCHINS:

3 Q. Can you answer the question a little more to meet

4 the legal standard?

5 A. It does not comport with what I believe should be

6 done in a case of that nature based upon the training I've

7 received since that brief was prepared.

8 Q. What did you do wrong?

A. All the procedure issues concerningwhere the

death penalty should be applied in any case,orthe death

penalty should be applied in the Ybarra Case in particular.
For example, and of course to be frank, I don't rememberever
issue that I might have seen and then rejected and felt the

record hadn't been preservedproperly, but again, to be

quite frank, I would probably not reject any issue that I

it just so my client would not be consideredto have waived

that issue in the future.

Q. But, if I'm hearing you right, you don't

believe you lived up to the standard. I need to know how

you arrived at that? What specifically you did wrong and

other than the procedure issueson the death penalty, there

is nothing else you recall?
A, Obviously I cannot -- I haven't reviewed the

saw now, even if it was a one paragraphissue.
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A.

Q.

I should have raised other issues.
Like what?

I would rais
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both standardsand that's why you were ineffective and it
was prejudicial to this individual?

records since I preparedthat brief in July of '82. Obviously

I can't remember any particular issue one way or the other.

I can think of one issue in looking back on

issue, I didn't personally raise any issue concerning the nor -

sequesteringor the nondismissalof the jurors during that

long hiatus when the appeal on the venue issue was going and

when Mr. Ybarra was at Lakes Crossing, for example,

ineffective counsel is there has to be some errors or some

action or inaction on the part of the attorney that fell
below reasonablestandards,a standardof reasonablenessand

then there has to be prejudice to the individual?

A. Uh-huh.

I know I didn't raise any

What I'm saying is the problem I see now in this

Let me ask you this. Your presentopinion on

So, is that what you're saying? You didn't meet

Q.

Q.

,

the appeal and rememberingit.

case, for example, is that I don't know what prejudiceMr.

Ybarra may suffer in the future. Mr, Ybarra I'm sure will

proceedwith this case in the Federal Court system. At that

point, possibly anotherattorneywill look at it and this

may take another two years and in two years some other court

may all of a suddensay, this issue A is now very important.
That issue A may have applied in this case and if it was not

raised, he might be able to raise it now, but he's already
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consideredto have waived it. That's what I'm talking about.

can't point to whether it would be prejudice or not, because

I don't recall every issue I might have spotted in the case.

matter how small, how trivial; is that what I hear you saying
in death penalty cases?

A. In essence,not something totally absurd.

A. I'd say when in doubt, add the issue.

Q. Even if it violates an ethical standard?
A. Well, no. I wouldn't do that.
Q. Do you think raising frivolous issueswould vio­

late an ethical standard?
A. The phrase I choose to use was trivial, and I

separatetrivial from frivolous.

Q. Trivial is lower than frivolous?

frivolous but not trivial?
A. No. The other way around,

It

I would raise a

I agree I am not supposedto raise a

Do you believe you should raise every issue no

That's the prejudice you're talking about?

Potential prejudice at this point. Obviously, I

Where's the cutoff?

Yes.

But, you would raise many-- you would raise

So, actually frivolous is below?

f define frivolous: There is no merit at all.

Q.

A.

Q.

0.

A.

0.

Q.

A.

trivial issue.
frivolous issue.
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doesn't exist in the record. There is nothing to back it.
2 Trivial is that it's a minor error that really
3 in my mind and basedupon the law, I know would not in and

4 of itself lead to reversible error, but would still raise
5 it.
6 Q. Good. Okay. When you were working with the
7 Attorney General'soffice, did you -· you said you did some

8 appellatebriefs?
9 A. Yes.

habeascorpus?
A. In terms of procedure,yes.

Q. You had to protect constrictions, state constricticns
in Federal Court for the State of Nevada?
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Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

They were on criminal law issues?
All of them.

Did you do state habeascases?

Yes,

Did you do federal habeascases?
Yes.

You became familiar with federal rules regarding

Yes.

Did you do federal appellatebriefs?
To the Ninth Circuit Court of Appeals, yes.
Were they on federal habeas issues?
Yes. My memory is they were exclusive caseswhere

26 the Petitioner'sclaim had been denied and he had appealed
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and the Attorney General'soffice was contending that the

2 District Court office was correct and I was defending that
3 position.
4 Q. I wasn't clear on why an outside law firm did the

5 Rogers' appeal?
6 A. I believe that what we argued to the Judge is that
7 it was just again we wanted outside help becauseof our case'
8 load, et cetera, and we also wanted another attorney outside
9 of the office to examine the record.

10

11

Q.

\,
Ts that possibly an ineffective counsel claim?

That may be one possibility, yes. We just felt
12 it would be more comfortable for an attorney not in the

13 office to review it with that in mind. Subsequentto that,
of course, is the Nevada Supreme Court said you can't trade

on direct appeal, so that was probably part of our con-

ticipated?
A. I believe that she was involved, becauseshe took

Tom Perkins in our office, and our office was the attorney
of record in that case and so I believe that Virginia Shane

record in that particular case, as long or longer than Mr.

Ybarra's.

Q. Talking about the Milligan Case, you didn't par­

ticipate in the defense in the Milligan Case?

A. No, I did not.

sideration. It was a very lengthy case. It was a very large

Do you recall whether or not Virginia Shang par-Q.
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did sit in on the case. As to her level of participation,
2 I don't know, becausethere were three attorneys.
3

4 we11?

5

6

7

0.

Q.

A.

And 'Tom Perkins, of course, was in on that case as

Yes, he was.

He was in private practice at the time?

I believe he left our office and was, in essence,
8 hired by the family and was associatedwith this gentleman
9 from Atlanta.

10 Q. Do you know anything more about the person from
11 Atlanta?
12

13

14

15

16

A.

Q.

A.

Q.

\.

I do not.
as this Milligan Case prior to or after the -­

Rogers' Case.

Rogers' Case?

It had to be prior to becauseI remember Virginia
17 having that experienceand relying upon Tom Perkins in
18 some other pretrial matters.
19 Q. Do you know what the result in the Milligan Case
20 Was?

21

22

A.

Q.

He was convicted and received the death penalty.
That was the case in which they used the jury

23 specialiston voir dire?
24 A. Yes, they did.
25 Q. Going back to your experience,you indicated
26 that you hadn't handled the death penalty case yourself
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still with the Carson City District Attorney's office and I

was under contract to assistPat alsh in doing legal
research.

until I believe -- I'm sorry. You did have some participaticn
in private practice assisting the Attorney General'soffice;
is that right?

procedural argument as to how a hearing should be conducted

as the death penalty statuteat the time of the October, '76

was mandatory, automatic. If you had the life sentence,you

had the death penalty. If you're convicted of murder, the

statute that would have beenmodified basedon the United

StatesSupreme Court decision by the time to require the

bifurcated hearing. So, I did researchon whether or not

that was applicable and then how the trial should be conducted.

Q. Subsequentto that point in time, until I believe

your next death penalty experiencewas the Rogers' Case?

A. That's correct.

Q. In between that period of time, <lid you do any

other researchon the death penalty?
A. Not that I specifically recall.

In between this time period, did you handle any

I was

In terms of it was primarily a

It was technically private practice.Yes.

As I say, yes.

Did you do legal researchon the death penalty law'?

A.

Q.

A.

Q.
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25 other murder caseswhich were not death penalty?
28 A. Yes.



Q. You did researchon murder cases?

Yes.

Q. Did you do appellatebriefs, defenseappellate
briefs, I guess, on murder cases?

A. Yes. Yes, I did.

2

3

4

5

8 0. Do you recall you said in 1976 there was a

30

7 mandatory death penalty that was modified by the United
8 StatesSupreme Court decisions?

statuteswere revised?

A. When they were revised?

Q. as this after that?

9

10

11
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14

A.

Q.

A.

That's my memory in the State of Nevada, yes.
Do you recall when the Nevada death penalty

T think they were revised initially in '77. I

15 think there has been one since.
16 Q. Are you admitted to any other bars besides the
17 Nevada Bar?

18

19

20

A.

Q.

A.

The Bar of the State of Michigan,
hen did you get admitted to the Michigan Bar?

Well, I took the exam right after law school in
21 July of 1976 and was notified in November of that year that
22 I had passed. Iowever, they have a rule that you cannot be

23 admitted unless you're actually sworn in the State of
24 Michigan and I did not have the funds to go back there until
25 +77, So, I wasn't formally admitted until 1977 to the
26 Michigan Bar.
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just general techniqueson how to handle cases in general,
not specific types of cases.

Q. I'm not sure you mentioned this. When you were

with the Attorney General'soffice, actually you were in

private practicewith that one death penalty case. After yo
finished that, you became a deputy attorneygeneral; right?

Did you do any murder cases?

A. Yes. There were three more trials scheduled,

again arising out of the October, 1976 N.S.P. and I was

assistedin the prosecutionof two that went to trial and the

last one I think pled out just before trial.

Q. On your resumc, which is the exhibit attached,

going to be attachedto the deposition, I see you attended
a 'Trial Practice Institute since June of 1982. Was that

prior to writing the brief on the Ybarra Case?

A. Yeah. Given the date of that particular brief,
I'm sure it came during the middle of the preparationof it.
I would just surmise, becauseI remember spending, it was a

long period of time in reviewing all the record in that

particular case.

Q, You attendeda Trial Technique Seminar in 1977

with the National College of District Attorneys. ere there

any death penalty issuesat that seminar?
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A.

Q.

A.

Not that I specifically recall now, no.

Were there any murder case issues?

I remember the seminar as being more of a general,
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Q. In this particular Ybarra Case, do you know a

2 petition for writ of certiorari was filed with the Nevada

3 Supreme Court?
4

5

6

A.

Q.

A.

Yes.

Do you know who preparedthat?
Tom Perkins was the primary source of that. I

7 don't know whether he contacteda law firm in Seattleand
8 I don't know whether that gentlemanactually prepared it or
9 hetherhe assistedus and advised us how to prepare it,

10 At this time I don't recall which.

specifically, that are raised in this proceeding.

cert, do you know whether he participated?
A. I talked to Mr. Wassner about that and the reason

his name is on that petition is becausehe was the only
member of the State Public Defender'sstaff who had a license
to practice in Front of the United StatesSupreme Court.
To be quite frank, he did not assist in the preparationor
the researchof that petition. He merely signed it as the
counsel of record.
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Q.

•
Q.

A.

deputy.

Q.

Q.

id you assist in that effort?
I did not handle that at all.
Do you know a Steve Wassner,I-a-s-s-n-e-r?
Steve is deputy in our office. He is now chief

If I told you his name was on the petition for

I'd like to talk about some of the issues,more
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You were writing the appellatebrief. Do you

recall specific issues regarding venue, prejudicial publicity,
things like that?

A. Well, obviously I knew that venue was one of the

issues,becauseit had been raised on the Supreme Court

appeal prior to the trial. I cannot as to any other issue

specifically remembermy thought processesand examine the
issue of reserving and deciding to, however in particular
with the venue issue, I just assumedthe decision of the

Nevada Supreme Court rejecting the change of venue was law

of the case as it were and that therefore bringing it up

would not be appropriatein the opening brief after the
conviction,

Q. Tell us a little bit about how you went about

preparing that brief? You previously said you read the

entire record your office had; is that right?
A. In that particular case, I tried to do that.

Then as I previewed the record, I usually make notes as to

areas in the record that I think may have a possible error
of some nature or another and again, becausethat record had

some volumes, it was important to do that as they went along.
After I read the entire record and made those judicial
notes, I then got it back and reviewed it and maybe to just
make it clear, I could not sit down becauseof my daily
other casesthat I had to handle. I couldn't sit down and

just do this case from step one to step 0 or whatever.
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had to handle it a couple hours one day or come in on a

2 weekend and do four hours or whatever. So, it was done

3 on a piecemealbasis.

However, as I reviewed this, I would then take

my notes and either do researchin the office, primarily
at the Supreme Court Law Library and determinewhether or
not the factual matters that I found in the record contained
any substantialerror or if there was any case law in that
particular issue and then based upon analysisof the facts
on the record and my researchof the law, I would decide
whether or not an issue should be raised in the opening
briefs.

That sounds like it took a substantialamount of
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Q.

time; is that correct?
A. My memory is it did.

I

I honestly can't rememberan~
16 I don't have I do not keep as good a diary, I'm sure, as
17 I should have: How much actual time and how much total time.

you answeredthis on direct. Did you discuss the case with

anybody else?

certain that I would have discussedthe casewith Norm

Herring since he handled it at trial, and again, when other

My memory is it did take a considerableamount of time to

prepareor review the record. That of course is the longest
process that ultimately finished the brief.
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Q.

A,

While you were writing a brief, I don't know if

Again, I don't specifically recall, but I'm
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issues came up and I was trying to decide whether it had
2 merit or not, I'm sure I would, I supposemy normal practice
3 and still is is to discuss it with other members of the
4 Public Defender'sstafF.
5

6

7

8

Q.

A.

Q.

A.

That was the normal procedure?
That's normally how I would handle any case.
ho was tho Public Defender? You read the brief? '

I believe the actual Public Defender at that time
9 would be Greg Damm. Norm Herring, of course, was still an

10 attorney in town and I know I would see him or if I had a

11 question about something, I would talk to him about it
12 mostly for points of clarification.
13

14

Q.

A.

Was the practice also to discusspotential issues?
I'm sure I probably would discusswith him what I

15 thought the merit of a particular issue was. I was not
18 trying to gain his approval or anything. Now, it was handed
17 to me and that was left at that. It was my decision.
18 Q. Would your normal practice include the State
19 Public Defender in your discussions?
20

21

A.

Q.

Certainly.
Have you seen the supplementalpetition for post

22 conviction relief in this case?
23 A. Yes, I have.
24 Q. I'd like to run a few things by you and get your
25 responses? Do you have a copy of that in front of you?
28 , Yes, I do.
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Q. If you would turn to page 19, issue No, 34. It
2 statesthat defensecounsel didn't challengeon appeal and

3 methods used by the Nevada Supreme Court for review of
4 proportionality.
5 Do you recall thinking about that issue and

6 writing a brief as to why it was not included, what your
7 thought processeswere?

8 A. Again, as I just stated, I do not recall every
9 specific issue that I might have looked at and what my

10 analysis was in deciding whether to raise it or not. I

11 just don't recall.

my office yesterday?
• I rememberwe touched on it, yeah.

Q. Do you remember e discussedwhy you did or did

not raise issues regarding procedureson death penalty case

on this particular death penalty case?

A. I remember talking about it.
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0.

Q.

Do you recall discussingthis matter with me in

Do you recall saying anything to the effect about
20 procedural issueswith rcgard to the death penalty not being
21 viable, not those words, but to that effect?

Crowell, most of the procedural issues I did not raise
becauseI believed that they would not be consideredby the

Nevada Supreme Court and consequentlyI did not raise them

for that reason.
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26

A, ell, again in going back to my answer to Mr.
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Q. Was there any criticism by you not raising those
2 issues,becauseof some effect those issuesmight have had

case out of the east coast, New Jerseyor New York, late
'60's,wherethis young lady was attackedrepeatedlyon some

street. I forget the number, but up to 0 people did

nothing about it and did not call the police.
Q. Do you recall your thought processesin preparing

a palate brief in this case?

A. I honestly do not in regard to that particular

on other issuesyou were raising in the brief?
A. Well, again that's just elaborationof my

philosophy of writing briefs. I felt if I had a strong
issue or what I thought was a strong issue,I did not want

to clutter up the record by putting issues I didn't think
would receive any review whatsoeverby the Nevada Supreme
Court and so that's important. I can't say what thought
process I went through in this particular issue or any
other one, but it's possible that would have been something
I would have considered.

Q. In issue No. 35, there is a claim of failure to

challenge to prosecutor'simproper argument. Have you

read that particular claim?

A. I've read the claim, yes.

Q. Do you understandwhat that means, the use of the

Kitty Genovici argument?
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A. I recall the case. I believe it was a celebrated
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just like to note that the Petitioner has been sitting with

us during this deposition.
MR. CROWELL: Okay. I have nothing further at

this time, Thank you.

II
II

argument. It was not raised because I didn't think it had

substanceor because I didn't think it was properly preserved
in the record.

Q. The only thing I have left is why were you not a

part of the petition for writ of cert in the United States
Supreme Court?

A. After Tom Perkins took over the State Public
Defender position, it appearedwhen I left the office, that
case was taken. After the appeal was denied, he took

responsibility for handling that.
Tom had considerablecontactsbasedupon a very

active membership in the -- I can't remember the name of it,
National College of Criminal Defense. He had attendedtwo

other sessionssimilar to the one I attended. In fact, we

attendedthat at the same time and that was his second

occasion, I believe, he had a considerablenumber of con­

tacts with attorneysaround the country. More so than any­
one else in the office and he used those contacts to get
assistancein preparing that petition.
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MR. HUTCHINS: I have nothing further. I'd
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(hereuponthe depositionwas concludedof
Robert Bork,)

ROBERT BORK

9 SUBSCRIBED AND SWORN TO

10 before me this ----
11
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day ofs1985.
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I, MICHEL DOTY, a notary public, do hereby certify:
That on Wednesday, the 28th day of August, 1985,

at 1:30 p.m. of said day, at Maximum Security Prison,
Carson City, Nevada, personally appearedROBERT BORK, ho
was duly sworn by me and was deposed in the matter entitled
herein;

That said deposition was taken in stenotypenotes

by me, a Nevada Certified ShorthandReporter, No. 228, and

thereaftertranscribedinto typewriting as herein appears;
That the foregoing transcript, consistingof pages

l through 39, is a full, true and correct transcriptionof

my stenotypenotes of said deposition, all done to the best
of my knowledge, skill and ability,

...
.,ftDated at Carson City, Nevada, this day of

September,1985.
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CARSON CITY, Wednesday,August 28, 1985

2 -000-
3 (hereuponthe witness was sworn.)
4 TOM PERKINS

5 called as a witness on behalf of the
6 Defendant/Petitioner,being first duly
7 sworn, was examined and testified as

8 follows:
9 EXAMINATION

10 BY MR. CROWELL:

3:00 P..

4

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Would you state your name for us, sir?
Tom Perkins.
Your occupationor profession?
I'm a lawyer,
Here in the State of Nevada?

Yes.

Do you presentlyhold any public office?
No.

You're in private practice?
Yes.

Have you heretoforeheld any public offices?

Yes, I have

hat were they?

I was Deputy State Public Defender from April of

25 1979 until Decemberof 1980. I was city attorney for the
26 City of Winnemucca for the calendaryear of 1982, I was



5

1 Nevada State Puhlic Defender through January of 1985 until
2 August of 1985.

3 Q. If the door starts to move, you'll have to speak
4 up really loud or stop talking.
5 You're acquaintedwith the Ybarra Case?

at either pretrial or tria1 level?
A. Yes, I did.

• hat was that?
A. I'm not sure of the specific date, but it would

Did you have any active participation in that case
Yes, I am.

Q.

A,6

7

8

9

10

11

12 have been the summer of 1980, sometime after Marty iener
13 left the State Public Defender'soffice and Norm Herring
14 asked me to associatewith Steve McGuire as co-counse1for
15 Robert Ybarra. I correspondedwith Robert and also with

16 Steve McGuire for severalmonths during that period of time

17 and I appearedin Court on Robert's behalf in Ely on the,
18 let's see, either one or two hearing proceedingswhen he

19 was adjudicatedincompetent to stand trial in the fall, I

20 guess -- those things all happenedin -- I'm having trouble
21 remembering if it was 1980 or 1981. I guess it would have

22 been 1980.

23 After Robert was adjudicated incompetent to

24 stand trial, I left the State Public Defender'soffice in

25 Decemberof that year and had no further direct represen-
26 tation of Robert until January 1983. In Januaryof 1983,
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I took over as State Public Defender and Laura Fitzsimmons wlo

2 was the Deputy Public Defender who had responsibility for

3 the appeals.
4 Do you want me to keep going?
5 0. Please.
6 A. I can't remember if it was set for argument or

7 if it came up some other way, but during that period of time

8 we received correspondencefrom Robert and Laura asked me

9 to deal with him and his family on a personal level, which I

10 did, and we receivednotice from the Supreme Court, I

11 believe, that the case was set for oral argument. At that
12 point, we reviewed the appellatebriefs and I togetherwith

13 Miss Fitzsimmons made a determinationthat more appellate
14 issues should have been raised in the opening briefs and

15 we asked for permission to supplement the opening brief
16 which was not opposedby the State and which was grantedby

17 the Supreme Court.

18 The oral argument was vacatedand we proceeded
19 with a supplementalbrief with the issueson direct appeal.
20 Can I look at that? I can't remember. I don't
21 believe I drafted any of the supplementalopening briefs.
22 I think I discussedit with Miss Fitzsimmons and I recall
23 that she drafted it. I did however draft the supplemental
24 reply brief which was filed after the State respondedto

25 the supplementalopening brief, So, I drafted that rebuttal
26 reply brief. During this period of time, I met with Robert
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and his parentsa couple of tines. Then in 1984 we had the

2 oral argument on the direct appeal. I sat at the counsel

3 table with Miss Fitzsimmons and acted as co-counsel,although
4 T made no arguments to the Supreme Court, I did review the

5 record and the authorities and preparedargument.
6 We didn't feel it was necessaryfor both of us

7 to argue, so I did not argue. The Nevada Supreme Court

8 made it's decision in that case. Kie made a decision to

apply for a rehearingand Miss Fitzsimmons drafted the

petition for rehearing. I believe that was one of the last
things she did as a deputy public defenderbefore she left
the office.

During that period of time, I contactedsome

other attroneys to assistus with the appellate review and

the federal system and ultimately I was referred to Dave

Berman had been a law clerk for Justice -- I don't know.

I don't know. That's what I heard. We provided him with

the briefs, both on the direct appeal and on the interlocu­

tory appeal. Some of the excerpts from the record and

photocopiesof some of the Nevada statutesand case

authority. He drafted the petition for certiorari.
Following the denial of the petition for writ of certiorari,
I advised Robert what his post-convictionremedieswere and

he told me that he wanted to apply for post-conviction

9

10

11
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21
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23

24

25

26

Berman, a Seattle law person.
United States Supreme Court.

e had no experience in the

It was our stand that Mr.
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relief at the state level. So, I drafted a form of

2 petition for post-convictionrelief on a petition provided
3 by the judges in the First Judicial District Court to

4 inmates who designedto take such remedies.

5 In that petition, I drafted a few of the issues
6 and then I provided Robert, explained to him and he signed
7 it and I caused it to be iled. After it was filed, the

8 State respondedwith a motion to get it dismissedsummarily
9 and received executionand I did draft points and authorities

10 in opposition to the State'smotions and I applied to the
11 Court to allow my office to withdraw as counsel for Robert

12 and to appoint other counsel to assisthim perfecting that
13 remedy.

14 Since that time, I haven't had anything to do with
15 this case. I did go out to Ely and argue those other things
16 That I remember.

17

18

19

Q.

A.

Q.

Defeating the motion to dismiss the petition?
Yes.

Mr. Bork was just here testifying and indicated
20 that you have maintaineda number of contacts throughout
21 the United States regarding death penalty casesand apparently
22 just in general defensemethods overall for public defenders;
23 is that correct?
24

25

26

A.

Q.

A,

Yes.

why did you do that?

ell, I guess I originally,when Mr. Herring was
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the state public defender,when I was appointed deputy

2 public defenderhe was, he obtained funds for me to obtain

3 training and during the training sessions I met people

4 and then I continued and did some of that when I was on my own

5 in private practice and continued to do so after I was

6 appointedstate public defender, I guess it was I did handle

7 some other death penalty casesand where I felt it was way

8 over my head I did call in other people to assistme,

9 becauseI didn't Feel I could handle it myself.

10 Q. What was the first case that you got into that

11 you asked for assistance?
12 A. Well, the first death penalty case was State vs.

13 Gress, G-r-es-sand Humboldt County. And in that case, Marty

14 Wiener was also an employee of the State Public Defender's

15 office and he assistedme as co-counsel.

16 The next penalty case I handledwas State vs.

17 Milligan which was also in Humboldt County and in that case

18 I did contact people from outside of the State of Nevada

19 to help. That was about the same time I was involved in

20 Robert's case.

21 In the fall of 1980 and winter and spring of

22 1981, those were the primary ones. Then, I can't really
23 remember the question. I forgot what I was --

24 Q. How many other death penalty casesbesides

25 Gress and Milligan?
26 A. Probably about six or ten. I can't remember.
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3

4

5

6

7

8

10

Q. A large number.

A. Of those, the Gress Case was the only case that
was tried before I became involved in Robert's case

initially. The Milligan Case went to trial. There was

another case of a man by the name of JohnKornegay in Lander

County which was settled in plea negotiationswhich was

December, 1980.

I handledanother homicide case in Winnemucca.

9 I can't remember the name of the man in 1981 or 1982. That

10 was a deathpenalty case that was settledby pleanegotiations. I

defendeda man named Russ White who was accusedof murder. That

was a capital case in Minden in 1983 and 1984 and I repre­
senteda man named GeraldGallegoin Lovelock which is

Pershing County in 1984, 1985 and there was probably about

four or five other caseshandled by deputies in my office

during the time I was state public defender that I had

participation in, not so much with the clients, but with

the attorneys. I don't know how many total it is.
Q. Death penalty cases?

A. Yes.

Q. In comparison to other criminal cases,how do

those stack up?

11

12

13

14

15

16

17

18

19

20

21

22

23 , I don't think there is any comparison. It's
24 everyone has the same places in the courtroom, but the
25 quantitativenature of the litigation is just completely
26 different. There is the emotional pressureand the
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relationshipbetween counsel are strained. The trial
2 courts that I've appearedin front of normally are quite
3 lenient toward most criminal defendantsand almost uniformly
4 conservativeand strict in death penalty cases.
5 The trial courts seem to feel the pressure
6 communicatedand they seem to be anxious to move casesalong
7 more rapidly than other kinds of cases. For example, many

8 continuancesare routinely grantedon your first application
9 for postponementin most criminal cases. In death penalty

10 cases, they are routinely denied. It's been my experience
11 that the time required for preparation is double or triple
12 of what it would normally be and in that case the amount of

13 time that's given to you is normally substantially less
14 than it is in other cases.
15 The senseof responsibility you feel is different
16 becauseof the consequencesof the conviction and sentence.
17 MR. HUTCHINS: Excuse me. I think we're going
18 beyond relevancy.
19 MR. CROWELL: Possibly. I'll try to tie it off
20 here shortly.
21 THE WITNESS: In defending most criminal cases,
22 the routine issuesof fact and law concerningprocedureand

23 evidence penalty are routinely negotiatedor disregarded
24 and becausetho quantitativedifference between deathpenalty
25 casesand any other criminal case, counsel for the defense

26 in my experiencehas felt responsiblefor raising those
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issues and you are generally not familiar with nice dis-

2 tinctions in the law or the methods of raising them and the

3 length of trial is normally, I would say, on normal death

4 penalty cases a month. Most criminal cases last from two

5 to five days at jury level.

6 The method of jury selection is normally different

7 becausethey attract widespreadpublicity and you normally

8 have to be very scrupulous in picking a jury. Those are

9 some of the things that make them different.
10 BY MR. CROWELL:

The standard, is it local, state, national?
MR. CROWELL: I'll tie that down if he answers.

THE WITNESS: I'm not familiar with the specific

penalty case and a regular case, are there any standards

that are applicable to individuals who defend death penalty
cases, that is, they should have additional training over

regular defensecounsel?

Becauseof the difference between the death11

12

13

14

15

16

17

18

19

Q.

MR. HUTCHINS: Can I ask what we're talking about7

20 papers, but it's my understandingthat some states in

21 criminal defense lawyers associationshave adoptedstandards.

22 Some courts have adopted standardsfor the administration

23 of indigent programs, such as public defenderoffice or

24 contract programs. The National Legal Aid to Defender's

25 Association has disseminatestandardsand those standards

26 are like I say, I'm not familiar with the specifics, but
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1 I'mn aware there are such things.
2 We don't have anything in writing in the State
3 of Nevada, that I believe that there are commonly held views

4 amongst people who are competent to defend the accuscd in

5 capital cases. I know there are standards. I am familiar
6 with some of them, This would be standardsamong people

that representpersonsaccusedof capital crimes.

know I'm going to move to strike that if it comes out to

trial.
BY MR. CROWELL:

Q. What are those standards?

A. Well, one thing that we've made up a policy in

our office and I'm familiar with it being a standardamong

attorneys. Prelims throughout the country in this type

of case at least two counsel should be assignedto the

defenseof someone accusedof a capital crime. I am also

familiar with standardsthat apply in the Legal Aid Society
of New York City that is the public defender type of

associationin New York City that the counsel for the

accusedin this type of case should have at least five years

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

MR. HUTCHINS: Mr. Crowell, I'm just letting you

22 of experience in progressivelymore serious kinds of cases.

23 Q. Do you know whether that five-year policy was

24 implementedby the Public Defender'soffice?
25 A. I'm sure that it was not.
28 Q. Why is that?
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