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A. Well, we've never had very many people in our

office that have had five years of experience. At the time

that Robert's case was filed, I don't know whether anybody

in the office had that much experience. I'm not sure.

Q. How was it that you were selected to go for

training to prepare you apparently for a death penalty case

and not Marty Wiener?

A. When?

was. I'm not sure if Marty was still in the office at that
time. The first death penalty seminar I went to was through
the California Public Defender's Association and I attended

that in the fall of 1980 and I think that's after Marty

had left the office.
I had attended other training, but it wasn't

specifically directed to this kind of litigation.
Q. Do you know whether or not funds were available

prior to that time to send staff counsel out of the Public

Defender's office for training in death penalty cases?

A. Mr. Herring was appointed State Public Defender

in March of 1979. Prior to that time, I don't believe
there was a training budget. I'm not sure. I know that
that training budget was augmented significantly under his

tenure as State Public Defender.

Do you know whether anybody besides yourself was

2

3

4

5

6

7

8

9

10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

26

Q.

A.

Q.

You indicated that Norm Ilerring
That wasn't for a death penalty well, yes it
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over sent away for additional training?

2

3

4

A,

Q.

A.

Yes.

Who and when?

Well, we went to a trial practice institute by

5 the National College of Criminal Defense in June of 1980.

Steve McGuire, Gary Moore and l, three of us attended that.
7 I think Greg Damm went to an advanced cross-examination

8 seminar put on by the same institution that same year. I

9 know that Mr. Herring attended that trial practice institute
10 in the summer of 1979, Our office had sent at least, if
11 not two attorneys to that training cvery year beginning in

12 1979, As far as the three-day seminars go, they are put on

13 by that institution. I'm not sure of the specifics.
14 In September of 1983, Robert Bork and I attended a

15 death penalty seminar in Indianapolis, Indiana. I'm kind

of at a loss to give you anymore specifics than that.

Q. A11 right.
A. I know Robert went to trial practice in 1982.

16

17

18

19 Q. Do you recall at the time Mr. Bork was drafting
20 the appeal brief on Mr. Ybarra?

at that time.

Q. You had left and had come back?

21

22

23

24

A.

A.

No. I was -- I don't -- I wasn't in the office

No. Let's see, I left before Robert's case went

25 to trial and I came back after the regional opening brief

28 had been filed.

AA01502
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Q. Do you know whether or not prior to filing the

appeal brief in Mr. Ybarra's Case that the Nevada State

Public Defender's office had asked to be relieved from

appealing on behalf of Mr. Ybarra?

A. I do know that. I remember discussing it with

Mr. Herring and M. McGuiro and also seeing the paper work

in the file.

2

3

4

5

6

7

8

9

Q.

A.

What was the reason for asking for withdrawal?

I think it's on file. I think generally they wore

10 asking to be relieved because they didn't feel they had the

11 staff necessary to do a thorough job on it.
12 MR. HUTCHINS: I'll be asking to strike that

13 based on personal knowledge. Maybe we can get the actual

14 papers or something.
15 BY MR. CROELL:

ever advised you personally that he didn't have time to

draft an appropriate appeal?

A. No, I can't really say. Robert and I didn't get

to know one another very well until we started to work

together, which would have been March of '83.

Q. When you drafted the supplemental opening briefs,
did you have occasion to go through the record on appeal?

A. I think I worked backwards on it. I think what

I did was I reviewed the opening brief and I realized from

previous discussions with Steve McGuire and Norm Herring

16

17

18

19

20

21

22

23

24

25

26

Q. A]1 right. Do you know whether or not Mr. Bork
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that there were issues that i thought were present in this
2 case that had not been raised. I think I specifically
3 directed that those issues be addressed. As far as going

through the records on appeal, no, I didn't.
Q. Do you know whether or not why an appeal was not

taken or an attempt to challenge the decision of the Nevada

Supreme Court on not granting a change of venue?

A. ell, I do know an appeal was taken on that issue

and I cannot tell you why we did not renew that issue on

the direct appeal.

4

5

6

7

8

9

10

11 Q. Do you know whether or not an argument was raised
12 by the Nevada State Attorney General's office against that
13 position on the grounds that it was tardy?
14 A. Yes. I think that was maintained by the Attorney
15 General's office.
16 Q. Do you know whether or not that argument was

17 success ful?
18 A. It seems to me, and I think reference to the

19 opinion that the Nevada Supreme Court cleared it up. It
20 seems to me that they ascribed any deprivation that Robert

21 suffered by operation of that statute to be a consequence of

22 tactical decisions made by our office not by operation
23 of the statute -- I don't know. I do know that when we

24 filed the petition for certiorari we made a direct attack
25 on the operation of that statute.
26 Consequences of that operation as well as the
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prejudice against Robert in White Pine County and f do know

2 the Attorney General's office waived the issue at that time,

3 It's impossible to tell from the order of the line served

4 whether or not the United States Supreme Court agreed with

5 our position or not,
6 Q. At the time that you apparently proceeded on the
7 issue of Robert's becoming and when you mentioned Robert,
8 you're speaking of the Petitionor, Robert Ybarra, when you

9 indicated that Robert was sent to Lakes Crossing at that
10 time? Is my understanding correct that you requested that
11 commitment be made?

12

13

A.

Q.

Yes.

At that time did you consider and did you follow-

14 up on a consideration to move to discharge the jury that
15 was then outstanding in this case?

16 A. ell, to the best of my recollection we did not

17 consider that and I know we didn't make a motion to do that.
18 Q. Did it matter- you don't recall even considering
19 whether or not to make that motion?

20 A. Well, I did feel that there was no way that he

21 should be tried by that jury. I felt that way then and I

22 felt that sending the jury home after selecting them during
23 the pendency of appeal was made a mockery of any motion of

24 due process and I really felt that Judge Hoyt didn't know

25 what to do and so he followed the law and I have a great
26 deal of respect for Judge Hoyt and he felt at least my
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impression is he felt his hands were tied because the

2 statute said that the only time we could take the appeal

3 was then. If we took the appeal, he didn't know what else

4 to do except send the jury home, so he did.

5 So, I'm not saying that Judge Hoyt made a mockery

6 of it, but I am saying what the statute required us to do

7 made a mockery of somebody getting a fair trial and I felt

8 that way then and I feel that way now. I didn't make a

9 motion for a mistrial and I can't tell you why I didn't.

10 I know we had a difficult time persuading the jurisdiction
11 to send Robert to Lakes Crossing based upon the notion that

12 when an appeal is taken a trial court loses jurisdiction of

13 the case and we had a very difficult time persuading him

14 and the District Attorney argued against us on that. He

15 had jurisdiction to make the commitment.

16 I don't recall any remarks on the record being

7 made about what to do with the jury and I did not make a

18 motion for a mistrial at that time. I felt the jury should

19 be discharged, but I can't tell you,

20 Q. Did you make a recommendation to any of the

21 attorneys that would be continuing the matter to move for

22 discharge or mistrial?
23

24

A,

Q.

I don't remember.

Were you involved with the Ybarra Case when Mr.

25 Ybarra was returned from Lakes Crossing?

26 A, No.

AA01506
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Q. ere you aware or are you now aware of any

2 input that the Nevada State Public Defender's office had or

3 staff had on whether or not Mr. Ybarra was competent to

4 stand trial?

A. There was no record of that. In fact, that was

one of the things I looked for. Now that you ask the

question and there was no record of any requests being

made to voir dire the jury on that issue and there was no

record requests being made or being denied. I recall the

conversation with Norm Herring where he had told me that he

A. I don't know. I just don't remember.

Q. Now, were you aware that during the jury selection

situation when you -- I'll rephrase the question. When you

participated in getting ready for oral argument to the

Nevada Supreme Court on Robert's direct appeal, were you

aware that the jury had never been canvassed on the insanity
defense issues?

A. Yes.

Q. Did you feel that was an error?

A. Yes.

Q. That was a reason why that wasn't raised on appeal
A. We felt -- I felt that the issue had not been

perfected by a trial counsel.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

A.

Q.

Q.

At that time?

Uh-huh?

Why was that?
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did ask Judge Hoyt for permission to voir dire the jury on

2 insanity in chambers and that somewhere during the pro-
3 ceedings that the request was denied and I was unable to

4 find any record of it in the record on appeal.
5 Since that time, I've become familiar with the

6 procedure followed by attorneys in the Sate of California
7 where there is a procedure to apply to the Appellate Court

8 for remand and conduct hearings in front of the trial
9 judge to perfect a record in advance of direct appeal. I

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

didn't know about such procedures at that time and we

didn't follow them and the reason I didn't raise the issue

was because I did not feel we had- at the time I felt that

that needed to be in the record and since then, I've come

to realize that you should just raise it anyway, but I

didn't. That's all I can tell you about that.

Q. Do you feel that that was a very definite mistake

on the part of Mr. Herring?
A. I guess. I'm not really in a position to answer

that.
Q. You've not formed any professional opinion on

whether or not that jury should have been allowed to pro­

ceed?

A. ell, professional opinion is that that should

have been raised by a motion and the argument should have

been reported and transcribed and that issue should have

been appealed by trial counsel.
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Q. How about the practice of just going ahead even if
were not there without voir diring the jury on that question?

A. Well, I don't have a professional opinion on that.

4 I have used it once or twice and I just, in fact, in other

5 cases, on the Milligan Case which was tried after no,

6 it wasn't. It was tried before. We considered filing an

7 original writ of habeas corpus in the Federal Court. We

8 considered making the interlocutory appeal upon denial by

9 anticipated denial of such an appeal of affirming an order

10 by the Supreme Court of Nevada at that point upon that par-

11 ticular happening and filed an original writ of habeas corpus

12 in the Federal District Court. We did not do that in that

13 case and it was done in Robert Ybarra's Case.

clarification. What point in trial?
THE WITNESS: Following selection of the jury.

14

15

16

MR. HUTCHINS: I'm sorry. Can I interrupt for

In

17 fact, we didn't even make an appeal in that particular case,

18 but it was a strategy session. I recall where we considered

19 that scenario as being an option available to him. Counsel

20 was confronted with problems that as experienced in Robert's

21 case.
22 BY MR. CROWELL:

23 Q. That was a viable option?

24 A. I think it would have been. Under the operation

25 of the statute, it's since been repealed. It was repealed

26 in 1981. I know it was repealed by 1983. I'm talking about
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the statute that required us to appeal an order denying a

2 motion to change venue following the time when the jury was

3 seated, but before taking events or the statute also precribes
4 that if you don't follow that procedure, then you can't
5 raise venue, You're deemed to have waived it on direct
6 appeal if you wait until later, so you either had to do it
7 then or else give it up. So, I think that I don't know

8 what the Federal Court would have done.

9 I know they hesitated to intervene in State

10 Court proceedings, but we considered it. The other option I

11 think that you alluded to would be to place your contempt

12 of the District Court and file an original writ by refusing
13 to proceed and find mandamus and prohibition in the Supreme

14 Court of Nevada. Given their decision on the direct appeal

15 from the denial of the motion to change venue, I don't

16 know whether that would have been a viable option or not.

17 Q. Did anybody ask you to participate in the Ybarra

18 defense? That is, from the Nevada Public Defender's office?

19 By that, I mean beyond the competence of the question of the

20 actel suit through trial or anything of that nature?

21 A. Well, that was one of the things that Mr. Herring

22 wanted me to do when he assigned the case to me, When I

23 left the Public Defender's office, that was just one of the

24 things that had been left undone. I was not wi 11ing to take

25 the case on a pro bono basis.
28 I don't remember if they asked me to or not. I
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don't think they asked the Court to and the co-counsel from

2 the private sector, but I'm pretty sure they didn't.

you know whether there was any problem between Mr. McGuire

and Mr. Ybarra as far as a personality conflict?
A. There was definitely a problem between Robert

Ybarra and Mr. McGurie from the information available to us

primarily from the psychiatrist. le ascribed that problem to

his psychiatric condition. In fact, that was what precipitated
the second competency evaluation in the proceedings adjudi­
cation.

Q. Do you know whether or not Mr. Ybarra complained

that Mr. McGuire was inexperienced and didn't know what he

3

4

5

6

7

8

9

10

11

12

13

Q. At the time you were assisting Mr. McGuire, did

14 was doing?
15 A. I wouldn't be surprised. I don't remember the
16

17

18

19

20

21

22

23

24

25

26

specifics, but he had some bad things to say about Mr. McGuire.

Q. Did he ever protest to Mr. McGuire that you know

of that Mr. McGuire was telling him what to do and not

listening to him?

A. I think he might have said that. I'm not sure.

MR. HUTCIIINS: Just so I'll remember it in the

record, I'll be moving to strike that too.

BY MR. CROWELL:

Q. In drafting your appeal, did you encounter any

difficulties in trying to find out or encounter any difficulties

by reason of the number of attorneys that had been involved
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in the Ybarra Case up to that point?

to say this, so I'll just start talking and you guys can

stop me if you want.

My opinion was that the discontinuity in repre­
senration for Robert operated to his detriment and I

really didn't know how to raise it, because we were still
his lawyers, but I felt that having a different attorney
try the cascas opposed to the attorney that picked the jury
was definitely just an overwhelming problem.

I, also being a member of the staff of the State

Public Defender and having moved to withdraw, our office
had a move to withdraw, I didn't think it was ethical or

proper for me to attack our own representation on direct

appeal and I was aware that this remedy could or might be

taken at a later time where evidentiary hearings could be

held on that.
In this case, Steve McGuire and I were both

relatively inexperienced attorneys. I don't know how long

Steve had been admitted to the bar. I think 1977. I was

admitted in 1978. Norm Herring had a policy of assigning
more experienced attorneys to help both of us in our capital
cases and we had quite a number of them between us at that

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4.

Q.

A.

Well, yes.
What were these problems?

well, I think .- I don't know. don't know how

26 time. Greg Damm who was an experienced attorney went to
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the prelim. Marty Wiener who was an experienced attorney
2 went to pick the jury and then he was done and by that time

3 was going to sec if Steve and I could do it together in 1980

4 and then I left the office and then Norm came into the case

5 in June of 198] and he had selected the jury and he hadn't
6 made the visceral kind of judgments that a trial attorney
7 makes regarding the jurors that were arbitrarily seated.
8 He hadn't had a chance to determine whether they from their
9 body language, from the responses to his questioning, whether

10 they could relate to him as a human being. I don't even

11 think Steve did because I think Marty did most of the jury
12 selection.
13 One of the things that we're taught, particularly
14 important in capital cases is to develop a close relationship
15 with your client and maintain it throughout the proceeding
16 and because of turmoil in our office and the way the case

17 dragged on by operation of the crazy statute, we weren't
18 able to do this for this guy.

19 I think at this point or up until the time this
20 proceeding was commenced that I had the longest standing
21 relationship with Robert and really it was just a couple of

22 years. His proceedings had been going on continuously since

23 1979, I think. I didn't know how to perfect those kind of

24 issues for appeal and direct appeal, you're supposed to

25 go on the record on appeal and when asked to withdraw, maybe

26 some lawyer could have made an attack on our representation
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on direct appeal just from the change of people's names and

2 the fact that there was a different lawyer. e couldn't
3 do that. You can't ethically take a shot at your ownself.

4 That was a main problem. The other thing is responsibility.
5 If it's not the same lawyer who's going to be responsible
6 to do what and I think this thing about the motion for
7 mistrial and trying to get a new voir dire opened up on

8 change of plea, that's another kind of problem that comes

9 from horizontal representation by passing it off from one

10 lawyer to the next. Nobody's responsible and most big
11 public defender's offices and experienced ones now have

12 team defenses for death penalty cases where they may try to
13 maintain continuity throughout the case.
14 That's one of the reasons they do it, They know

15 this lawyer is responsible to make sure these kinds of

16 things are happening. You can't pick up a file in any kind

17 of case, particularly in a death case and know what's going
18 on. People don't write down everything, every conversation
19 they have for every idea they have. As far as specific
20 problems, I don't mean to give an opinion that we were

21 ineffective. I don't think that's up to me. I can't make

22 that decision. The only one that can make those decisions
23 is the Court. I do believe there were problems associated
24 with trial counsel and we did not raise them in supplemental
25 opening.
26 Q. Do you know whether or not Mr. Herring had prepared
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for the Ybarra trial?
2 A. I have no idea what Mr. Herring did in preparation
3 for this case.

the case before the jury verdict was returned?
\. I don't know about that.
Q. Do you know whether or not Mr. Herring had just

come off of a two-week murder trial in Fallon within a day

or SO and had to go into the Ybarra defense?

4

5

6

7

8

9

10

11

Q.

A.

Q.

Do you know whether or not Mr. Herring had left

I believe that's true.

you know whether or not Steve McGuire was

12 primarily responsible for the trial for Mr. Ybarra?

13 A I don't know. I expect he probably was though.
14 MR. HUTCHINS: Can you move on questions that
15 he has knowledge about. Obviously, he wasn't there.
16 MR. CROWELL: That's all the questions I have.

17 MR. HUTCHINS: The record will reflect again the

18 Petitioner has been present throughout this deposition.
19 EXAMINATION

20 BY MR. HUTCHINS:

21 Q. Mr. Perkins, have you discussed the issues we are

22 discussing today previously with Mr. Crowell?

23

24

A,

Q.

Yes.

You've gone over the details, the issues we're
25 going to talk about regarding the assistance of counsel?

26 A. No.
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Q. Did you ever discuss with Mr. Crowell potential
issues which could be raised in post-conviction petition?

A. Yes.

Q. Was that after you were released as counsel?

A, Yes,

Q, Did you suggest items to him that hemight want to

raise regarding effective assistance of counsel?

A. No. Not rcally. What I did was I took the

file over and had a meeting with Mr. Crowell and Mr. Susich.

I explained to them in general who the attorneys were and

their chronological order of the proceedings and I talked

to them in detail about the change of trial of counsel

throughout the proceedings, but I was never asked by them or

told them any of the questions that he's asked me just now

about whether I consider raising that on appeal or why I

didn't or what the specific problems were. I just said this
is something that happened and there was a different attorney

between jury selection and trial and it may be something

that you guys might want to explore or something like that.

Q. Can you tell us what other experience you had

prior to the Milligan Case? What kind of trial experience

have you had? The Milligan Case, I believe was, in late

1980 or early 1981?

A. Right.

'2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 Q. So, prior to that, what trial experience did you

26 have?
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A, I prosecuted probably about 40 or 50 misdemeanor

2 trials during a six-month period between September of '78

3 and April of 1979,

4

5

Q.

A.

In which capacity?
As prosecutor, Assistant City Attorney in Sparks

6 and then I defended cascs as Deputy Public Defender from

7 April of 1979 until the time you've talked about there. I

8 probably handled about four or five jury trials by myself
9 and I probably handled about two or three jury trials with

10 multidefendants and other attorneys representing the other
11 defendants. I probably had about seven or eight jury trials
12 besides that.
13

14

15

Q.

A.

Q.

Did the Gress Case come after that?
No. The Gress Case was tried in January, 1980.

So, it was sometime in the middle of all your
18 trial experien:e you just mentioned, seven or eight jury
17 trials you are mentioning?
18 A. I thiak I had about two or maybe three jury trials
19 before the Gress Case went to trial and I probably had

20 about four or five between the Gress Case in January, 1980

21 and the time I 1eft the office in December of 1980.

22

23

24

25

26

Q.

A.

a.

A.

Q.

Any murder cases?

No.

Felonies?

Mostly felonies.
Have we mentioned all the training seminars and
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so forth that you received in that same period of time?

2 A. I went to the- I think so. I went to the

3 Hastings College of Advocacy in the summer of 1979. It's
4 a two-day program at the University of California, Hlastings.

5 I went to the National College of Criminal Defense in June

6 of 1980. I went to a one-day program in San Francisco with

7 the California Public Defender's Association. I talked about

8 that in response to Mr. Crowell's question,

trial experience in private practice?
A. Yes.

Q. Further seminars on defense issues?

9

10

11

12

13

14

15

16

Q.

A.

Q.

A.

Q.

Now, after January of 1981, did you have further

Right.
You had seminars on death penalty issues?

September of 1983.

Is that the first one you attended on death

17 penalty?
18 A. Right. Other than the one in California.

Q. When you were preparing -- excuse me. I guess

it was discussing the supplemental brief with Miss Fitzsimmors

let me rephrase that.
Miss Fitzsimmons prepared the supplemental opening

brief; is that correct?

19

20

21

22

23

24

25

A.

Q.

es.
Did she discuss that with you? I believe that's

26 what you said?
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3

A.

Q.

A.

Yes.

Did you discuss it with Robert Bork?

don't think so. I'm not sure. When was it

32

4 filed? May 6 of 1983? Robert came back to work on March

5 1st of 1983. I think it was, to be honest with you, I know

6 Robert signed this paper, but it was something we really
7 didn't talk about too much because the whole predicate for

8 filing this was because we felt the opening brief was

9 inadequate.
10 Q. He signed it, but you didn't discuss it much?

11 A, He signed it for Laura. She drafted it. Robert

12 did not -- I don't know if we talked about it too much or

13 not.
14

15

16

Q.

A.

Q.

Can you clarify that for me?

Basically it was turned over to someone else.

Clarify it. You don't know whether you discussed
17 it or you don't recall or you have a --

18 A. No. I don't have a definite memory. I doubt

19 seriously that he had any part in the material preparation
20 of this, as far as I was concerned. It may be different
21 between him and Laura. You'd have to ask them.

22 Q. Did you discuss the supplemental opening brief
23 issues with anybody else besides Laura Fitzsimmons?

24 A. Steve McGuire and Norm Herring. I may have dis-
25 cussed it with some other people on social occasions, I

26 don't know.
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Q. Did you call any of your defense friends?

your defense friends since the time you had previously been

with the Public Defender's office until you returned?

A, I don't understand that too well, Brian. I met

these people at seminars and once in awhile I'd have a

problem and call somebody up. But, I haven't made an

effort to maintain a relationship with any of these people.

Q. I misunderstood your direct testimony.

A. You know, some of these people are friends of mine.

We call each other up once in awhile, but generally we

don't communicate with one another on professional issues.

Q. So, you knew these individuals after you got out

2

3

4

5

6

7

8

9

10

11

12

13

14

A.

Q.

I don't remember .

Your practice had been to keep in contact with

15 of the Nevada Supreme Court?

16 A. Well, I didn't know these people before. I called

NNACP Defense Fund in New York City which is a national

maintenance statistics on death penalty litigation and I

called them and told them we had a case that was coming

around and we didn't know what to do and we needed some

help and they referred me to Tim Ford who was an attorney

in Seattle, Washington.

17

18

19

20

21

22

23

24

0.

A.

That Was after the Nevada Supreme Court?

Right. I called Tim Ford and he looked me up with

25 Dave Berman. I never met either one of those guys beforo.
26 Q. Now, you went to the oral argument in the Supreme
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Court; correct?
2

3

4

5

A.

Q.

A.

Q.

Yes.

Laura Fitzsimmons argued that?

Right.
ere you asked by the Supreme Court if you had

6 anything to say?

I think they did. I think Justice Manoukian askedA.

me that.

Q.

A.

Q.

7

8

You said you didn't?
10 That's correct.

Now, you did the Milligan death penalty case in

12 January of 1981?

13

14

15

16

17

•
Q.

A.

Q.

A,

Right.
You obtained outside assistance for that case?

Yes.

What outside assistance did you obtain?

I had two attorneys from Atlanta, Georgia who

18 had conducted team defense of death penalty cases throughout
19 the state, throughout the country and I also had the

20 assistance of Kathy Bennett who is a psychologist who

assists attorneys in jury selection.21

22

23

Q.

A,

Now, you were in private practice at that time?

ell, I was appointed to represent him while I

24 was a public defender.
25 Q. Then you were in private practice when you went

26 to tria1?
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A. Right.
2 Q. Did you have somebody from the Public Defender's

3 office assisting you also?

4

5

6

7

A.

Q.

A.

Q.

Right.
That was Virginia Shane?

Right.
Do you know whether or not Virginia Shane did

8 the Rogers' trial shortly after that in Lovelock?

9

10

11

12

A,

Q.

A.

Q.

I think she did.

Did you discuss any issues with her, any tactical -­

On this case?

procedures in general with the death penalty

A. On this ca5e, Ybarra or the Rogers ~ ~

Q. Between the Milligan Case and the Rogers' Case?

A. I don't really remember. I may have.

Q. Did I hear you say that you did read the record

13 in this case?

14

15

16

17

18 before the oral argument or before the writing of the

19 supplemental brief or either?
20 A. I reviewed substantial portions of the record in

21 preparation for oral argument and I did not do that in

22 preparation for the opening brief. I reviewed the portions
23 of the record relevant to the issues raised, which I drafted
24 the supplemental brief.
25 Q. Did you have any other assistance with regard to

26 preparing the supplemental briefs to the Supreme Court or
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to the United States Supreme Court with regard to the law

2 clerk assistance?

of the voir dire examination of the prospective jurors in

advance of filing the petition for writ of certiorari and

what we wanted him to do was to verify the statistics cited

on the opening brief on the interlocutory appeal from the

denial of the motion to change venue.

Q. Did that law clerk check on some statistics that
had previously been brought up by Marty Wiener?

3

4

5

6

7

8

9

10

11

12

13

14

A.

•
Q.

A.

Q.

Yes. We had a law clerk go through the transcript

That's what I said.

Is that what you said?

Yeah.

Is it fair to say that your belief, your pro-
15 fessional belief, I guess with regard to death penalty cases,

18 is that you should for lack of a better word, shotgun the

17 issues in writing your appellate brief?
18 A, Well, it kind of goes to what I was saying earlier
19 about what I said makes death penalty cases different. I

20 think you have to evaluate every possible issue and raise
21 every possible issue. I think personally that quantitative
22 difference between the death penalty and any other punish-
23 ment makes things that would normally be innocuous material,
24 so, I say shotgun in casual conversations, but I don't

25 mean to take it lightly or to suggest that you wouldn't

26 raise things that were meritorious.
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I think a lot of issues that would normally be

2 innocuous become meritorious because of th qualitative
3 difference in the penalty. So, yeah, you can say shotgun

4 if you take it to mean what I just said.

5 2. Thar doesn't go as far as you mean that you would

6 raise frivolous issues; does it?

I'm not going to be the judge and decide if something is

decision of whether an issue is frivolous or not when my

client's life is at stake.

trial in this case, I guess, that was March of 1981, the

appeal was being done sometime in 1983 writing the briefs,
I believe; is that correct?

A. Supplemental briefs, yes.

Q. Supplemental briefs in May o£ '83?

Appellate Court tell him it's frivolous. I'm not going to

decide. Sure, you throw up things that may seem frivolous
to other people, but not too many of them seem frivolous
and you also reject issues and you could write thousands

of pages. There has to be a limit somewhere, but like I

say, you error on the side of caution.

I'm not going to make the

I his life is at stake, I'm going to let the

Well, if you error, you error on the side of

Even if that would violate professional ethics?
I don't see how it would. What I'm saying is

Now, at the time you went to trial or they went to

A.

Q.

A.

Q.

caution is how I'll answer that,

frivolous.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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death penalty statutes as they are now were only in effect

since July of 1977?2

A. Pardon me?

Q. Would you agree that the Nevada death penalty
statutes were only in effect since July of 1977?

A. Yeah.

2

3

4

5

6

7

8

9

A.

Q.

Q.

Right.
At that time would you agree that the Nevada

Does that change anything you said previously

38

10 about the standard of, maybe whatever standards were in New

11 York or across country or wherever that you should have an

12 individual defending a person in a death penalty case who

13 has had at least five years of experience?
14 A. Not really.
15 Q. In death penalty cases?

16 A. I didn't say they had to have done death penalty
17 cases. I said they had to have at least five years of

18 trial experience. I think we should have the best attorneys.

you get more personally involved with your clients in

death penalty cases, especically, than other defense attorneys'
A. That I do personally?
Q. Yes.

A. I don't know. I guess I like to think that I

take my responsibility seriously. I don't know the answer to

that. I've changed a lot in the way I approach my cases and

19

20

21

22

23

24

25

26

Q. Is it fair to say that or to your knowledge that
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my clients since the last trial that you and I had against
each other and I try to be more detached now than I used

to be, but I definitely feel the responsibility of this
kind of a case.

Q. Did I hear you say you corresponded frequently
with Mr. Ybarra and his parents in this case?

A. No. I maintained a contact with them. I was the

porson in the office that had that responsibility to communi'

cate with them.

on occasion?

A. Yes.

2

3

4

5

6

7

8

9

10

11

12

Q, Did you go out to the prison and see Mr. Ybarra

I probably saw him maybe four or five times

13 in the last two and a half years.
14 Q, Did you discuss the issues that might have been

15 raised on appeal?
16

17

18

A.

Q.

A.

With him?

With Mr. Ybarra?

What do you mean?

19 Q. You were preparing the supplemental brief and

20 the relief brief and -

what issues he might want to raise?

A, I think I explained to him what we were trying to

do and which issues we were raising.

21

22

23

24

25

26

yes.

A.

Q.

I explained it to him exactly what we were doing,

Did you discuss issues that you were raising or
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Q. Hle didn't tell you that he wanted to raise any

2 other issues that you wanted to raise?

3 A. T think you have to realize although Robert

4 writes a lot of letters, he's not very well educated and

5 doesn't have a very perpetrated understanding of this stuff.

6 Q. So, tho answer would be no?

7 A. I'm not putting him in the position of being a

8 lawyer. He wanted fair trial issues and I remember him

g expressing that to me many times.

tell me yes or no?

A. I've forgotten, Brian. Sorry.

Q. He didn't tell you that you should be raising
issues which you didn't raise which now have not been raised

at the Nevada Supreme Court level? He didn't mention to

you any other issues he wanted raised, did he?

A. No. That's not true. I think he did express that

he wanted fair trial issues raised and raised again. Other

than that, the answer is yes.

Q. hat fair trial issues are you talking about?

10

11

12

13

14

15

16

17

18

19

20

21

0.

A.

As far as answering my question, are you able to

He expressed to me many times that he did not

22 feel he received a trial and was looking for that in our

23 paper work and didn't understand why it wasn't there.

24

25

Q.

A.

Did you explain to him why it wasn't there?

I think in no more particular terms than I said

26 in response to Mr. Crowell's question earlier about whether
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we raised that on the supplemental opening brief. just
2 told him that it was my -- I just told him that -- I can't
3 remember. The first issue on the supplemental opening brief,
4 we had made an additional attack on that. We went to

Federal Court and we would try to renew the issues on denial

of motion to change venue, but those are the responses

generally I think that I made,

Q. Is it fair to say that you are philosophically

opposed to the death penalty?
A. Philosophical1y?

Q. Yes.

A. I've never thought of it as a philosophical view.

I'm opposed to the death penalty view.

Q. Morally, philosophically?
A. Politically, I guess. That's my personal point of

view.

5

6

7

8

9

10

11

12

13

14

15

16

17 Q. Have you ever had your effectiveness challenged
18 before this occasion?

A. This summer I testified in an action brought by

Russ White in the Ninth District Court of Minden challenging,

alleging that I provided him ineffective assistance as

counsel in a homicide case that was lodged against him in

Douglas County in the fall of 1983 and the spring of 1984.

19

20

21

22

23

24

25

26

A.

0.

Q.

Yes.

When?

Is that the death penalty case you mentioned
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earlier which was resolved with a plca?
2 A. Yes.

3 Q. Any other occasions?

4 A. Yes. I testified last week in a proceeding

5 brought in Churchill County District Court by Ronald Miller

6 alleging that I provided him with ineffective assistance as

7 counsel in connection with plea negotiations with a guilty
8 plea he entered into the Churchill County District Court

9 about a year ago.

this conviction; did you?

• The claim of ineffective counsel was made in that

A. I don't know. Yeah, Judge Berkson denied the petition.
Q. las there a legal resolution of the challenge or

the claim in the White Case?

10

11

12

13

14

15

16

17

18

19

Q.

A,

Q.

A.

Q.

as there a legal resolution of that claim?

I don't know.

Any other cases?

Not that I'm aware of.

You didn't do the appeal for Mr. Milligan following

20 case. In what stage in the motion for new trial, I don't

know if it was made on direct appeal or not.

Q. There was a new counsel motion for a new trial?
21

22

23

24

25

26

A.

Q.,
Q.

That's correct.
The motion was denied?

I don't know. I think so.

That was also a death penalty case?
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A. Right.
2

3

4

Q.

A.

Q.

That one is presently on appal right now?

I believe so.

hat's the status of the Gallego Case, the death

5 penalty case you testified about?

6

7

8

9

A.

Q.

A.

Q.

It's on direct appeal.
Are you handling that?

Yes.

So, at this point there is no claim of ineffective
10 counsel?
11

12

A.

Q.

No.

At this point, do you believe there is going to be

13 a challenge of ineffective counsel if his conviction is
14 confirmed?

15

16

17

18

A.

Q.

No. I think that's probably privileged.
You're right. I apologize. Off the record.

(Whereupon a short discussion was held off the
record.)

19 BY MR. HUTCHINS:

20 Q. Back on the record. First of all, have you read

21 the supplemental petition for post-conviction relief?
22

23

A.

Q.

Scanned it.
Here's some claims about failure to raise certain

24 issues on appeal, but generally there is some claims: There

25 were too many defense counsel on the trial below and then

26 there is the overall claim that the Appellate Court counsel
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failed to raise those on appeal. Have you had occasion to

2 look at these specific claims?

3

4

A.

Q.

why don't you show me what you're talking about.

Several of them, I guess. One of them is that,
5 this is on page 19, No. 34: Defense counsel did not

challenge on appeal methods used by the Nevada Supreme Court

for review of the proportionality. Do you have any

No.

Was there any review by yourself or Laura

No, I don't remember it.
You started to say something?0.

A.

Q.

recall of discussing that claim in filing the supplemental

brief?
A.

Fitzsimmons or anyone else, to your knowledge involved in

the preparation of the opening briefs with regard to pro­

cedural issues on the death penalty such as this one with

proportionality or death penalty instructions?

A. Well, two of the challenges made in the supplemental

opening brief were based upon those kinds of issues.

Q. Do you recall at this time whether there was a

discussion of any other specific issues that may not be

raised in the opening briefs?
A. I really don't. I think the original opening

brief had some challenge to one of the aggravating circum-

6

7

8

9

10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25 stances.
26 Q. Do you recall discussing whether or not to raise
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the issue that the death penalty was disproportionate with

2 regard to Mr. Ybarra?

processes in preparing your appeal?

A, No.

Q. The second issue was that the jury was inflamed,

Q. Were you familiar with that as a legal requirement

at that time?

A. I knew that the Supreme Court was required to

review that.

Q. I'll let you follow along with me. It might be

easier in going through these issues.

Page 20 of the supplemental petition for post­
conviction relief, the fist was disproportionate in that

persons on similar facts and situations were not and have

not been convicted of first degree murder or sentenced to

death.

A. I don't believe I saw that specifically in the

briefs.

3

4

5

6

7

B

9

10

11

12

13

14

15

16

17

18

19

20

A.

Q.

I don't remember.

Do you recall anything right now about your thought

21 empassioned and prejudiced against Ybarra? Do you recall
22 any review of that issue?

23

24

A.

Q.

No. We skipped that one completely.
You didn't think about it at a11?

25 A. I didn't. I wasn't aware of this letter being

26 admitted to the penalty hearing at the time we prepared the
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supplemental brief.
2 Q. On page 22 there are several more issues about

3 effectiveness of counsel on appeal. One was there was a

4 failure to not pursue the media influence issue. I guess
5 we've already discussed that.
6 Is there anything you think we ought to add to it,
7 to your thought processes on that that hasn't been said?

8 A. ell, I think that the allegation in paragraph 1

9 or D, 1 on page 22 refers to counsel on the interlocutory
t0 appeal.

as to that issue?

A. No.

11

12

13

14

15

16

Q.

Q.

A.

Q.

Is there any thought you had on the direct appeal

Again

I didn't consider prosecutorial misconduct.

Did you consider --

17 A. Issue D, No. 2 on page 22.

18 Q. Did you consider that defense counsel did pursue
19 unconstitutional impropriety of the death penalty
20 instructions?
21 A, el1, I guess I disagree with that allegation. I

22 think we did challenge the depravity of that instruction.
23 As far as failing to tender mercy thing, that was trial
24 counsel and they didn't do that and they should have done it
25 e didn't appeal on that, on the death penalty in genera1.
28 The appealing was on the unconstitutionality of the death

AA01533



47

penalty in general. I did not do that.
2 Q. Any particular reason? I guess we dicussed that

3 before. You didn't think about that?

4 A. Right.
5 Q. No. 5 on page 24, there was not the issue

6 wasn't raised about the method for revicw of proportionality
7 by the Nevada Supreme Court?

8

9

A.

Q.

That's true.
Is there any thought regarding that issue by

10 yourself?
11 A. I can't remember considering that. We may have,

12 I don't remember.

13

14

15

16

17

18

MR. HUTCHINS: I have nothing further.
MR. CROWELL: I have nothing further on direct.
MR. HUTCHINS: That will conclude the deposition.

Thank you, very much, Tom.

(Whereupon the deposition of Tom Perkins was
completed.)

19

20 TOM PERKINS

21 SUBSCRIBED AND SHORN TO

22 before me this
23

24

25

26

day of » ])d5
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STATE OF NEVADA,

2 CARSON CITY.

3

$s.

48

4

5

I, MICHEL DOTY, a notary public, do hereby certify:
That on lednesday, the 28th day of August, 1985,

6 at 3:00 p.m. of said day, at Maximum Security Prison,

7

8

9

10

11

12

13

14

15

16

17

1
19

20

21

22

23

24

25

26

Carson City, Nevada, personally appeared TOM PERKINS, who

was duly sworn by me and was deposed in the matter entitled

herein;
That said deposition was taken in stenotype notes

by me, a Nevada Certified Shorthand Reporter, No. 228, and

thereafter transcribed into typewriting as herein appears;

That the foregoing transcript, consisting of pages

1 through 47, is a full, true and correct transcription
of my stenotype notes of said deposition, all done to the

best of my knowledge, skill and ability.
Dated at Carso city, Nevada, this paay or

September, 1985.
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CARSON CITY, NEVADA, Wednesday, August 28, 1985

4

8:00 A.A.

2 -O0O-

3 MR. HUTCHINS: Let the record reflect that this
4 is August 28th, 1985. We are at the Nevada State Prison in

5 Carson City, Nevada. Present is the Petitioner, Robert

6 Ybarra, Jr. and his attorney Bill Crowell, Jr. and myself,
7 Brian Hutchison for the Respondent, State of Nevada.

8 We are going to first depose Mr. Ybarra. Mr.

9 Crowell has agreed and we've signed this stipulation regard-
10 ing the deposition of witnesses and I don't know if we are
11 going to have any objections right now to questions, but is
12 it agreed we can make some objections and try to resolve the

13 things right now and hope the entire transcript will be

14 admissible rather than having to argue about admissibility
15 later, although we can argue about admissibility?
16 MR. CROWELL: It was my understanding we were just
17 going to preserve the objections.
18 MR. HUTCHINS: Right. I agree. I just wanted to

19 know if something was obviously objectionable that we want

20 to try to keep it out now and try to resolve that too.
21 MR. CROWELL: Pine.

(Whereupon the witness was sworn.)

ROBERT BARRA, JR.

the Defendant/Petitioner herein, called as

a witness on behalf of the Respondents, being

22

23

24

25

26

MR, HUTCHINS: Okay. Can you swear the witness?

AA01540
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first duly sworn by the notary public, was

2 examined and testified as follows:
3 EXAMINATION

4 BY MR. HUTCHINS:

5

6

7

8

9

10

11

12

13

Q.

A.

2.

A.

0.

A.

school.

Q.­

A.

State your name and spell your last?
Robert Ybarra, Jr., Y-b-a-r-r-a,
How old are you, Mr. Ybarra?

Thirty-two.
Can you tell us what kind of education you have?

Well, I got a high school diploma from night

How old were you when you got that?
I don't know.

14 Q. I'd like to take you back a couple years to late
15 1979 and early 1980. Like I told you before we started, I'm

16 not going to ask you anything about the facts of what happened

17 in this case. I just want to know some things about your
18 relationships with your attorneys, what you may have discussed
19 with your attorneys. Okay?

got arrested in this case?

• Steve McGuire.

Q. That was in Ely; right?
A. Right.
Q. Do you know a Martin Wiener?

20

21

22

23

24

25

26

•
2.

Yeah.

Do you know who your first attorney was after you

AA01541



6

A. Yes.

When is the first time that you remember discussing

Is he your attorney too?

Yes.

Do you happen to recall the preliminary hearing

Q.

A.

2.

Q.

in this case, the one that took place in Justice Court?

A. No.

Q. That was to show probable cause, whether or not you

were going to stand trial, anything at all about the prelimi-

nary hearing?
A. No. I don't even know i I had one.

Q. What do you remember about your first relationships
or discussions with your attorneys? Can you remember when it
was after you got arrested?

A. After I got arrested. That's all I can tell you.

Q. Do you remember discussing the case with your

attorneys before you went to the Court or hearing?
A. No.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 the case with your attorneys?
20 A. Sometime after I got arrested. I don't know. I

21

22

23

24

25

26

was on medication.

Q. Do you remember discussing what kind of plea you

were going to enter?

A. Yeah.

Q. When did you discuss that? You don't recall?

A. After I got arrested. That's the best I can tell

AA01542
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you.

2 0. Do you know who you discussed your plea with?

3 Was it one of your attorneys?
4 A. Steve McGuire was one of them.

5 2. Do you remember appearing in District Court? That's
6 before you had the trial, okay.
7 A. Vaguely, I do.

8 Q. Do you remember entering a plea in District Court?

your pleas at different times? In other words, not guilty

by reason of insanity at one time and then another time

simply not guilty; do you remember anything like that?, Vaguely. I was -- the medication had a lot to do

with the little bit that I do remember.

Q. Are you on any medication now?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

A.

Q.

A.

2.
A.

0.

A.

0.

I entered a plea.
What plea do you remember entering?
Not guilty by reasons of insanity.
Do you remember entering any other pleas?
Not guilty.
Okay. Do you remember whether or not you entered

No.

How long has it been since you've been on

23 medication?
24

25

A.

Q.

A few months. A couple months, I don't know.

Do you have any problem understanding what's going

26 on here today?
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8

A. I understand what's going on. I don't have the
2 answers to your questions.
3 Q. Do you remember withdrawing your plea of not guilty
4 by reason of insanity and just entering a plea of not guilty?
5 A. I don't know.

6

7

8

9

10

2.,
0.

•
0.

You don't know?

No.

You don't remember?

No.

Do you remember discussing the not guilty by reason
11 of insanity plea with any of your attorneys?
12 A. No.

13 Q. Do you remember who your attorneys were at the
14

15

16

17

18

trial?
•
Q.

A.

2.

Steve McGuire and Norman Herring.
Do you remember discussing the case with them?

Kind 0f.
What can you tell me that you remember? What kind

19 of topics did you talk about?

20

21

22

23

24

25

26

A.

Q.

appeal?
A.

Q.

A.

0.

I don't know. I'm blank.

Do you remember who your attorneys were on your

Tom Perkins.

Anybody else?

Robert Bork.

Do you remember discussing anything with him

AA01544



9

regarding your appeal?

2 A. With om Perkins?

3 0. Did you discuss what kind of issues were going to

4 be raised in your appeal?
5 A. Probably, yeah.

6 Q. Did he visit you out here at Maximum Security

7 Prison during the time your appeal was made?

BY MR. CROWELL:

Q. Boh, how did it happen that you entered a not

guilty plea by reason of insanity?
A. Steve McGuire, told me that that's the plea that I

was to enter.

From time to time, yes.
Do you have any idea how many times he visited you?

Not many.

You said you can't remember what issues you dis-

Did you discuss the appeal itself?
Yes, we did.

You just can't remember the specific issues?

Not a word. I have to look at it.

Were you told any of

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A.

Q.

A.

Q.

cussed.

A­

Q.

A.

2.

MR. HUTCHINS: I have nothing further.
EXAMINATION

were you explained anything

24 about what that might entail? By that, I mean what you

25 would become involved in or what that meant as far as the

26 justice system?

AA01545
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A. No. No, I was just told to plead not guilty and

2 that was it.
3 Q. Did you have an opportunity to ask them whether or

4 not that would be putting you in any kind of jeopardy or

5 something of that nature?

about entering a plea of not guilty by reason of insanity?
A. That I was told to plead not guilty and not worry

6

7

8

9

A,

0.

No.

What did Mr. McGuire tell you in addition to that

10 about it. That's it.
11 Q. You were told not to worry about it?
12 A. Yeah.

13

14

MR. CROWELL; That's all the questions I have.

FURTHER EXAMINATION

15 BY MR. HUTCHINS:

16 Q. Do you remember, Mr. Ybarra, that --
17

18 more.

19

MR. CROWELL: I think he was going to say something

THE WITNESS: I was going to say that he told me

20 to plead not guilty, that they were handling the case.
21 MR. CROWELL: Is that all?
22 THE WITNESS: That's it.
23 BY MR. HUTCHINS:

24 Q. Can you explain that for us? What did you think

25 that meant? You were told to plead not quilty, that they
26 were handling it?
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A. They were handling the case.

A. Steve McGuire and Norman Herring.
Q. Is this the time you entered the plea of not guilty

by reason of insanity also?
A. Ves.

Q. Do you remember that you changed your pleas two or

three times before the trial began?

A. Probably, I guess.

Q. Do you remember, or not? I don't want you to guess.
I want you tell us whether you remember that or not.

A. Vaguely.

2

3

4

5

6

7

8

9

10

11

12

13

Q.

0.

Who is they?

You have a very puzzled look on your face. Does

14 that mean you don't really remember it or you do somewhat

15 remember those other pleas or you just remember the plea of

16 not guilty by reason of insanity?
17 A. I remember very little of what happened in that
18 courtroom.

19 Q. But, you happened to remember what Mr. McGuire

20 told yau about your plea; right?
21 A. That I was pleading not guilty by reasons of

22 insanity.
23 0. Do you have any idea why you happen to remember

24 that and nothing else about the questions I've asked you?

25 A. No.

26 0. From the point in time where you entered your not

AA01547
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

guilty plea by reasons of insanity up to this time, has

anybody helped you to refresh your memory as to you entering
your plea of not guilty?

A. How do you mean refresh my memory?

Q. Has anybody spoken with you, say, recently, to help

you remember?

A. I don't know.

Q. You don't know? Is that your answer?

A. I guess. I don't know. I'm having a hard time

with what you're saying, registering.
Q. I'm just trying to find out. You've apparently

discussed this with your attorney, Mr. Crowell; right?
I was talking about something in there, signing

papers or something.

Q. Did you sign this document that I'm showing you

16 now? It's called a stipulation.

I have nothing further. Do you

Yes,

That's your signature on the second page?

Yes.

Did you discuss that with your attorney?
Yes.

A.

Q.

•
o.

A.

MR. HUTCHINS:

have anything?
MR. CROWELL: No.

II
II

17

18

19

20

21

22

23

24

25

26
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2

3

4

5

6

7

13

MR. HUTCHINS: That will end it. That will be it.
(Whereupon the deposition of Mr, Ybarra was
completed.)

ROBERT YBARRA, JR.

8 SUBSCRIBED AND SWORN TO

9 before me this
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

day of , 1985
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STATE OF NEVADA,

2 CARSON CITY.

3

ss.

14

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

I, MICHEL DOTY, a notary public, do hereby certify:
That on Wednesday, the 28th day of August, 1985,

at 8:00 a.m. of said day, at Maximum Prison, Carson City,
Nevada, personally appeared ROBERT YBARRA, Jr., who was duly

sworn by me and was deposed in the matter entitled herein;
That said deposition was taken in stenotype notes

by me, a Nevada Certified Shorthand Reporter, No. 228, and

thereafter transcribed into typewriting as herein appears;

That the foregoing transcript, consisting of pages

1 through 13, is a full, true and correct transcription of my

stenotype notes of said deposition, all done to the best of

my knowledge, skill and ability.
Dated at Carson City, Nevada, this J.!5__ day of

September, 1985.
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It would le11gt1Ien tlIe proceedings, liut I,uyt,c I con hear a 

little bit Irore on tile reasoning, 

MIL SUS!Cil: Your Honor, because of the 

coo1plexl tY of this case, I ti1l1Ii; tile relatively short time 

that we I,ave hod to µreµure It, especial IY given the fact tlmt 

the State filed I ts respo11se relutlvely late, we have hod to 

di vlde our responsllll 11 tlcs in tills matter. And I have slnPlY 

preµareJ this portion of tlie cuse while Mr. Crowell hos pre­

pared other portions. 

MIL HUTCH I llS: That's fine wltt1 us, As 

long as we do11't duollcate wt1ut's oelng do11e, 

THE COURT: That I:; approved, 

c, IRE CT l XAMI liATI OU 

bY MH. SUSICII: 

Q, State your name. 

A, Steven G. McGul re. 

Mil, HUTCH ms: could hove It noted for 

tl1e record that tlIe Petitioner Is presc11t? 

Tli[ COuHT: Yes. Tile Court so ln-

<Hcates tnc l'ctl ti oner Is perso11allY prest,nt <11th l1ls two 

counsel and, of course, tlmt you are reprt,scntlng -- Mr, 

Hutchins Is here representing the State, 

llY MH. SUSICH: 

Q, 

address? 

A, 

LlIIU:CT LXNHNATIOU COiiTI/jUED 

Mr. Hutcl1 Ins -- Mr. Mc Gui re, wl1ot Is your 

I live at 1100 Mill Street, EIY, Nevada, 
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tl. Wilut ls your occupation? 

A, I'm Ulstrlct Attorney for Wli!te Plne County, 

l·tcvuuu. 

(J, HOW 10119 llave YOU lield tllat position? 

A, Sl11ce Ja11uory of l9il3, 

Q, Co11 you te 11 me wI1etller or 11ot you ran for 

ttIut µusl tion wlIen you obtained It. 

Joimston. 

J\. 

u. 

A. 

Q, 

Yes, l ra11 for election, 

was tills a contested "1ectlon? 

Yes. l ran against tile lncum!Je11t, Robert 

um,, ls It true tl1at Mr. Johnston was the 

prosecutor In ttIe case tlHlt we are nmi considering against 

Mr, Yuurru'/ 

A, 

Q, 

Tllat' s correct. 

Can you tel I me If you liave l1ad occasion 

to lle u11dcr contract or otlIerwl se er11p!oyed by tile Uevada 

Stott: Pu!Jllc Defender's Office. 

A, Y"s, l was under co11tract with tile Nev,ida 

State Put;! ic llefender's Office from August of 1979 througl1 

August of 19Ul wI1e11 l 1ias a sole practl 1:loner, And then In 

August of Blll, I became u ful 1-tlr,ie Deputy Nevada State 

Public Ddell(Jer until Novenlber of 1982, 

a. Nmt, l\ugust of 1979, you say that you enter-

tel 11110 o contruct wl t11 tilat office. Con YOU explain to us 

II0w It came uiJout tl:ut you entered 111to t110t contract. 

A. Yes, I liad left tlIe office of C, E. Horton, 

wlIere I was enpJoyed as rnI ussuclatc und establ!shed my mm 

office anc.J I received o cal I frO!i1 tiorm I,errt11g, wllo was tile 

Nevada State Puullc Uefemler, wtI0 asked If I would be In­

terested 111 dol11g trle work out here 111 tile Seventh Judlclol 

District, wlIlcll ls Will te Pine, Eureka and Lincoln Counties, 

-li-
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u. how, 1d ti, reuanJ to ti 1e t 11:1e t11at you were 
at Mcueornc, durl11g your t111ic tl1ere, dlu You tuke any 
courses 111 cr!ml11al law? 

ii. Yes. took a tliree-cmorter course 111 
crl111!11ul luw tilat was n,qu!recJ for graduation 011d I also, 
I i.,d !eve, took adva11ceu crlml11ol proceclure, two Quarters, 

ll, Did You l1ove 0/lY courses 111 Co11stltut!o11ol 
Lal'< a, It relates to er 11;11110! 1,l(]tters? 

A, Yes. 

u, sere rnese 011 tl1e same courses or odtJlt!onol 
courses? 

II, Wei L I nau a course 111 Const! tutlonol Low 
tllut covered sor,:e crlrnlnul matters and, of course, everytlllng 
else 111 tl1e Co11st1 tut1011. 

Q, Were tl1e 1111 tlal criminal Jaw classes re-
quired courses? 

IL Ye:.i. 

Q, ~Jw auout tl1e advanced crl111lnal procedure? 
P,, Tt1ut was 11ot reaulred. 

Q, ls It fu!r to say, t11e11, as far as exnerl-
c11ce Is co11cerncd, tl1at your experience In criminal low pr.tor 
to your co11troct111g 111 tn tne llevado State Pub! le Defender':; 
ufflce was ilrettY rnct1 limited to tl1e prusecutorlal role 
ti,at ;au perfonaed for ti1e [ly City Attorney's Office? 

,\, MY actuul work experle11cc, Yes. 
a, Ecducotlo11-1dse tl,at you had taken tilese 

tl1ree courses at ti1c !mi sC11001? 

ii, Yes. 

Q, Did you tuke any seminars or any other 
typi,s of courses 111 crlrnlnol law Prior to contracting with 
ti1e ilevouu Swte Puul le IJefer,der's Office'? 

I\, iW 
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i1ere locullY to do motion prnctlce mid tl1!11gs like tllat, but 
Wltll Ill~ YUlUUIICe UIJJ L1r1...cliUiJ, 

U, ,~OH., you c0111,1~nced your work as contract tng 
Puullc uefcnder 011 uµproxluutelY Auuust .1.4t/l of 1979, woul,J 
tiim Lie correct? 

J\. Yes. 

IJ, CUii YULI eel l I.IC tills l11sta11t Involving Mr, 
Y!Jarru occurred upproxi1:1uc~ly six <>(;CKS later , Did you tiC1ve 
OIIY l11terli11 criminal 111()tterc; t:,at uccurred ueween August 
l'ltll UIJU tlib i11c1ueI1c? 

1\. Yes, ll1ere 11us u 1,1urder 111 Lincoln CountY, 
I believe, 011 August 14UI ot l~/9, omJ U 3LiSPCCt HOS OPPre­
nenlled a fe11 weeks after tlKJt 111 ldu:10 01,d Mr. herring and I 
went up to l)()rtlclpute 111 extroJi tioI1 prucecdlI19s In tl1ere, 
Tnere Here just -- I uo,;'t !Jelleve wiIut else 11as going 011, 

Tilere were just ordl11ory felonies gol11g 011 unJ the ordinary 
ca:..elooll, 

{l, CUii YGU tell I.Jc, lletwte1I August 14th and 
Septe1,11.1er 2Jt/1 of 197~, llld you nave any spcclf!c tra!n!ng 
ln criwinal lat1 otl1er ti1w1 tlH: experience tilat You were re­
ceiving? 

J\. Mr, 11crring cw1ic over Gild sPent a couPle of 
days tll t/1 me goJ11g over tl1!11gs ai1d tlmt 1;us about 1 t. 
aldn't llavc a11Y fon11ul class tral11lng or unyt/1lng like tllat. 

ll, Now, 111 ,eptcmller Wt/1, 1979, the offense 
occurred tilot gave r!sc tu tltis trial am! conviction, At 
toot time were you noti f 1eu -- I1uw did you !Jecome Involved 
1 tl tile case? 

J\. Wei 1, l uecui,ic aware tllat tliere llad been 
a wuruer, It was a tuple 11, tI,e co1.1:1u111tY, and t11at Mr, 
Yl,urru was llelng held. 

(l, were yuu Jr;1,1ediatelY OPPol11ted as counsel 
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ur take OIIY uctlon at tliOt po!nt? 

A, I L>el !eve I Hent out to see Mr. Ybarra the 
day lie wus arrested, al tl1ougI1 I hadn't been appointed at 
tnut tlr,"', I cal led Cor,011 Cl tY and lnfo,"1ed them of tile 
development omJ tl1ere wus o provision tllut u Pub! le Defender 
cull see s0I11eo;ie wi10 ls 1,e!u 011 a crlwe It tl1ey bel !eve they 
I11uy l>e i11dl<JeIIt. Of course, 111 a rnrder ;:use a lot of people 
ca11't uffonJ to defend one of tlJOse, so I uent out to see h!m 
Oil ttmt busls, 

Wi 10 (Ji d YOU speol, 111 ti I I II ti ,e Carson CI tY 

Office on t,mt occosio11? 

A. I tlIlnk I talked to Horrn 1,errlng. I'm sure 
I talked tu Solly Sola (PllOlletic), Ills secretary, If Norm 
uas tiIere I would have tulktu tu 1111,1. 

Q, Did you ut tlmt Pulnt receive any specif!.; 
l11struct1011s us to wl1ut you were to do? 

/\. 10 tell lllrn nut to lfMJke a11Y statements, g,!t 
cu1 account fro11I lllrn of wl1ot 1,aIJDeneu. Tilot was baslcallY my 
Instructions ut t11ot tir;ie, 

was tlIere 0I,Y lndlcatlrn, at that nolnt 
wt,etl,er or 11ot tills would lJe co11sldered a maJor felony case 
as you previously stated or If tl1is would be considered a 
run-of-tl1e-1,1i II case? 

II, No. Tills HOS deflllltely a maJor case. 
Q, At tlIut polI1t, at least, you were under the 

lI11Presslo11 c11ut srno1eo11e fror,, tl1at office would have primary 
responslllllltY for tile cuse? 

t lme'/ 

,,. 
Q, 

A, 

Yes. 

was that person tde11tlfled to you at that 

I tlilnl, w1 tlilll u couple of days Uorm llad 
11,~ talking wt tll Greg Du:m1 as tl1e attorney wl10 would be workJ1g 

-12-
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me, 

u, lilu 1,c uuvlse YOU lO CUliUUCt UllY tYDe of 
u specific i11veslluut1011 ot,1er tliar1 to rl:'celve the reports 
from tile District Atton,ey's Of'flce? 

/\' 

u. 
I don't recul I a11y suc1I instruction, no, 
Were you u11der the lrilPresslon tllat he wm; 

COilOUCtlllQ UIIY lYPC of J11utf)CIIUC1lt i11vestJgatlo11? 
A, iiO. I 1,0s aware t11ut anything that 

liaPDeneu l expecte<.J lIe would Lie tal~Jng tu me, because 

u. H01,, ti,cre .ius su"Ic uis,:usslo11 during the 
trial of su;.ie vuginal flul<.J U1ut i.as bein<J tested during 
ti1Js µerluu of time, 1,ere yuu rniore of me existence of th,Jt 

Prior to tlic Prel11,Il11ury lkuri11Q, because believe we re-
celveu srn;ie test rcsul ts fru1;i ,;,c test of tile fluid, 

u. iJiu Yuu rn1-e unY uctio11 to attempt to pre--
serv" c,Iot eviu~uce or rn 1Iuve it tcsteu lmJcpendentlY Prior 
to tl1e Pre! iml11orY lleor 1 wJ? 

I Llo11' L tldiik so., no. 
lJ, l.lo you know If I-Ir, JJ1J1,1,1 conducted or 

atte111µteu to uo sucll a tnlng"/ 

I\. 

IJ. 

Ho, I don't k11ow If lie did. 
You Jo11't recoil recelv!11g anY Instructions 

or ulrcctlo11s s;,eclflco!IY as to t,mi to nandle ttmt portion 
of tne case? 

J\. 

Q, 

,,o. 
Now, 11i1en diu you become m;ure tlmt this 

case was a Potential deotl1 pe11ul tY case? 
I tlilnh tliut tI1c prosecutor was mentioning 

clmt dcotll penal tY within a .. eek or two of the crime, 
-14-
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Q, Did you at tl1at Point have any experience 
1matsoever 111 death penol tY notters? 

A, Notit111g otller than tile fact that I shortlY, 
ut m,out tl1ot time, !JcCrnilc Involved u1 w1otl1er death Penal tY 
cose In Llncul11 Cou11tY. ilo otl,er exper ie11ce ot11er than that, 

a. You t1mJ 11ml 110 specific training other than 
wnat You liave already test I fled to? 

I\, Higi1t, 

Q, Okay, i~OI{, tile Prei iI,1i11ary Heuring was 
conducted I'1<:JY btll, lYUl. Cun YOU tel I I:I!: what activity, 

0IlY, YOU conducted In preparation for tlIut hearing, 

Mil. liUTCll!llS: Your Honor, can have 
correctlo11 011 a uate or lIuve l1!1n re-state that. 

MH, SUS!CII: 
OctoLt:r 3utlI, 1979. I '111 sorry, 

rnE II JTN[SS: 

TlIat would have been 

lie rev ie1;ed wliotever 

If 

wutcrlol 11e I1uLl recelveLl froI,, tl1c District Attorney's Office 
u,1J ilr. Du1iri1 mid I cJlscuss~d it w1d He --

llY i'lf,. SUSJCB: 

ll. 

YOU? 

A, 

lJI:,LCT LXl\l1W/\TI0II CJNTIIJUED 

t/lIen <Jid Mr. Dan1n cocrc out to meet with 

I tlllnk lie come out tlIe day before the 
Pre! imtnary Hearing, 

Q, Was tt1at t/1e first pt1yslcol contact YOU 
and Mr, Drn11n hod !lad concern i mi tll is case? 

A, I '111 not sure if lie cone out before to see 
HolJcrt !Jefore tlIe Pre! irni1,orY Hearing or not, He might have, 

j uot don't recal I. 
Q, Okoy, !low, you conuuc:ed the Preliminary 
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Hearl11g, Wlio was prlmorllY responsllik for llandllng tllat 

matter? 

A, we were11' t very formul 111 tllat, I tlllnk 

uskeu muse of u,e quesl1011s, uut I do11't really recall. 

u. All rl011t. Uld Mr. JJanrn participate at 

all, tllGt YOU recall? 

I\, Yes, lie <Jill. Ht.: was 11ext to me and SU!Jgest-· 

ed I Ines of questioning und workeo wl tli me on It. 

(l, lie <Jlun't, 111 effect, ask questions himself 

or otttniPt to urgue? 

A, oclL I J1aven't revle11ed tile Preliminary 

hearing 1ranscr1i:,t 0110 I reullY Just uon't recall which of 

us questiOiie<J or wltllesses or argued, l really Just don•·t 

reu1e111Ler. 

u. ,;ow, p1 iur to mat time, 1,ad you ever con-

cJucteJ a Pre I 1111111ory l1wrl11g·/ 

I\• 

Q, 

I do11' t t11111K l IIUli, 

All rl'l11t. Imo you received any specific 

Ins true t Ions tru,,1 Mr. uor,,,, or anyo1,c else as to what tile pur­

poses of tl1e 1,eur Ing were 011d wliat types of things you 

si1ould do? 

ii. 

(l, 

Yes. 

Tlmt wuu!J Ile 1Jas1cully tile conversations 

YOU i1ad wltll lllm --

1\, Hl;Jllt, 

U, < .:011tl11ul11g) -- prior to tile liearlng, about 

tile duy prior? <l~oy, 

Now, u,e Pre! lmlnury Hearing Transcript 

Indicates tllot no urgu111ern wa5 mode ofter tile close of the 

testllilOIIY ill tllUt cu,e, uo YOU KllOW WilY that decision was 

mode? 

I\' I rcoi I Y uon' t recall. I would !lave dis­

-lo-
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tile Transcr!Pt, Your Honor, :,oybe l 'rn wrong, Give me o~e 
seco11d OI,d let's stop a ro1tnute a11d be iarre, 

My record Indicates, '/our 
lio11or, tt,ot tire Court's cecisiun at Poc,e 12 of that Tran-­
script of l'icJY btil, l~Jl -- referrl119 Your Honor to Pages 11 
and l:! of tl1at Declslo;,, JJU/1ans l con reod tl1e Court's 
!Jeclsio11 lnto tlIe record. 

Till COURT: If YJu would, maybe that 
wouJu 11e!P, 

I1H, SUSIC11: ,le l1uve a rmole series of 
cases 111 ih.;VO(JU tllat SUP/JUrt tiIot [Jeg!1111 l11g WI tll Ex-Porte 
Maxwell toumJ at 11 llevorJo 4::8 begt111Itn,1 at 1876 which states 
tl1ut tile llaslc strn1.JurG wIIeI1 jeopanJy ut.tocl1es -- It begins 
wiien tile Jury is UUIY lI11/JU11d~u, SIWrll l,1Id clmrged, That 
lias l1uppcned i11 t,11s cs1se. lie liuve •Jone tlirough tlmt Droce­
uure supporteu uY «iicder versus 111e Secund Judlclul District 
Cuurt u11u SIIU11JU11 vt:rsus 0dcr1tt, ~o 1t seems tliat all of 
tiiosc cases preclude tlic Cuurt's cu11slderatlon wllatsoever from 
tne actual deter111l11ul1O11 of t1Ie I11er I ts or tlrese two particular 
worves. So on ti,Gt LusJ:; u10ne tl1e Motton to !Jlsmtss ls 
de,11 eu OS UH ti l,iel Y, 

of wi,at tile Court orucr 11us? 

Mil. HUTCll!r.S: 
readl11Y tile fo!Jowtng purayrop:,. 

/1H, SUSICII: 

Is tt1ut your recol lectl on 

I ask tlmt lie continue 

Tile record should reflect 
ti1at tile court bt:I !eves tliut It ts urnuotJJe, Tile Court has 
read tl1e l'rellml11urY Trrn,scriP, and bel leves tliat t11ere ls 
arguuL;le evluwce ln tiIe Trrn,scrlPt tiIut would support t11e 
cnarge, 

Till W ITHLSS: 

of tl1e Proceealng, 

Tl1at 1 :, mY re col Iectton 

~· _, .A; ~. , ', ~,_, .. .,. y ~-Jt , -
• (• 
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d!cuted ti,ut ti,1:rc wus aryuaLle cv!deIIcc -- or argualJIY suffl­
c!e11t 1:v!dc11cc, U!<J you I,cve uny 1r.11Jn,:;,;!011 as to what lie 
fij;Ullt bY tlIese nroceed i ngs? 

Mil, IIUTClt 11,~: Your 1/onor, I'm going to 
olJJecc tu tiiut. Tuut is lrrclevu11t to 1:I,ose proceeulngs ,incl 
901:S LeYUlld tl,e SCOPC of tills l11dlvluuul 's knowledge at this 
poluc. don't t/Jlnk It liUS m1yt11lIIg tc do with tills proceed-
Ing; wl1ut t/11s witness L>elievcs tl,e Court meant at that D<Jrtl­
cular stage, 

l'U(, SUS I CH: Your lionor, I think 1t Is 
wry re1evu11t ti10t tl,c Court wslcul Jy ujv!sed counsel tlmt 
ut leost 111cre was sowc uuest1011 as to w 1et/1er or not there 
was sutflclent evidence at tlie Prellmlnury Hearing ta support 
trn: cI1urncs, Tile Court uJso 1ndlcuted tl1at tile State would 
Le rcuulr"u tu Present suff1c1ellt evldt:llCl: at tlie time of 
tr 1ul. I woulu I Ike to iilqui rt us to i,/,e,lier t/11s witness, 
as COUIJScl for tile LJefwua11t, took uny s.iecl fie action to 
Prepare fur trial Oil tl1use 1ssues ornJ pruperlY raise those 
Issues at trial wtIen tiIeY Hert pct:.cmeu t,y tile State, 

TiiE CUUl(T: wl 11 pernlt that quesllon, 
I tn1nk It gu~s tu 11iIot took Place. 

pli,Ll/ L:<N)li,1\T!Oil CuilTll!UED 

i!Y MH. SL~IC/i: 

O. lJiu you nave any 1ni>resslon as to wlmt tt1e 
Court 1,1eant !JY tnere 11en· -- It was urnun/JIY -- there was 
ur,ioouly suff!ckilt ev1,:e11ce ut tt,e Prdi1,1lnary Hearing, 

/\, Yes, It uweartu to 1,,e t/Iat tile Court 
11:.;unt Li,ut 1 t felt u,ut tl,ere was sufflc!e11t evidence for 
trn, State to argue IL' 1nfere1Jces, urmi tilern at tile Prelimi­
nary lrnar111!l, 
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(l, Did YOU COIISUl t ill tll counsel concerni11g the 
Court's speclflc ruli11g 111 tl,ls 111atter'! 1 meun, consult 
11 i l11 uwt.:r cu-cuu11stl. 

I\• 

il, 

Yes, wl tll 1;r. lierrlng, 

Uld f-ir. <1erri,1g sl1ore your vlew with re-
guru to 11i1ot ti1e Judge ,,1co,1t in ilis ruli110? 

I\, I do11't t11i11k He discussed tile Judge's 
specific lunuuuge at tl1ut tJ1:,e, We discussed the fact tllilt 
we 11uu lost on our 11otlu11 to tlisrnlss . 

u. ;,,m,, 11ere you uware of any evidence tt101: 
l'Xisted ln mJdltlori to tl1c1t r,reser,ted at tire PrellmlnarY 
l,~ori119 01, tiie n10 issues of sexual assault and kldnappJncr 
w1ilcn you becm<1e m,are of suLseauently? If you don't under­
stomJ tnc question, I 11111 rc-Pl1ra:;e it. 

J\. lion' l llel leve I wus ,s,wre of onY otl1er 
eviUeilCe U11 tnuse two issues. 

o. Is it fuir to suy, tl1e11, tl1ut tile entire 
evide11ce 111 ,11 regurd w t11osc t110 Counts,, insofar as you 
>1ere uf/are, 1ms prescmcd ut tl1c Prelirillllury Hcar!rlQ? 

I\, 1\s far us I k11ew ut tlie tlrne, yes, slr, 
rm. liU"IC11lllS: flay I usk to take tl1e 

Id tllcSS 011 Vuir Ulre us to illS l;11mdedge Clild recollection 
ut tl1e Prdl1,1!11ury hearl119 Tra11scr!pt 011c so fort11? 

Till CuLJ(I: All r1s11t, jf lt would 
Le iieipful. 

VO II\ JJ I f(L tX/\i I !IIAT !Otl 

oY ,11(, 1iUlClili1S: 

u. r,r. i'lcGu!re, 11ave you l1od a cl1011ce ta 
rcuu ti,e Prellmlnory liearl119 Transcript since tile trial ln 
t11l s 1,l(Jtter? 

-Lti-
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,\, I nuvL11't re-n.oJ it sl11ce tlie tr1al, nu. 

u. hUVc YUL. 1100 o cl1rn1cc to reuu tl1e Trial 

3 I 

• I 

-1ru11scrlr;l s111cc ciii..: tr1ul of tlils 1,1Uttcr? 

/\, l;cl 1, I ,l(]Vc llUU U cl:011ce since tllOt wl1en 

I cuu10 11uve uo11e It, lJut I 1,oven' t re-reou tliose docw11e11ts. 

' ll. i\re YOU uosl11g your rcS!)OllSCS to tile QUE:S-

, , tlo11s uel11g uskeu of you rlui1t now solt:!Y 011 your recollection 

• at 'c11e puniculor li1.1e of your Partlcipution 111 tilat trial? 

9 

10 

11 

12 

13 

14 

16 

" 
18 

19 

:10 

2t 

:13 

n 

:i'9 

J\. 

(l, 

/1. 

l,ecul l i11g u(1ck four years ago? 

T!Jat's correct. 

Yes. 

11/L liLlTCii I i/S: Your 1io11or, I tillnk WllClt 

we are toiklnCJ alJout l1ere 1s trYliiCJ to get 1111,1 to CO!llPare at 

t,I1:; pul11t 111 t11,ie II11U[ 111s 1-ecolkctlo11 i;us. I don't tlllnk 

Ile is ulJle to Jo ti1ot 011Y 1.me, lie are tolki11g al.Jout specu-

lutlu11 at t11is poi11t. 

Tli[ COlJid: \le! l, to tl,e extent tlIct 

,,~ cun recall, we will uccept it emu If it doesn't comply 

or I,ieet rne recoru, I guess 1 t cJoesn' t 1neet tlIe record. It 

woultJ 11ove l,ee11 lietter illl<i 11c revieI1ed t110se docU1:ients Prior 

to cmJ11y iI1 liere, surely, So 11e i;oulfJ l1uve known wlIat ills 

recollcctio11 11oulcJ iIuve ucrn, uI1doulnedlY. 

/lie. liuTCi1li/S: liiIut I 'rn saying is tile 

Tru1,scrlPtS speuk for t/1e1,sdves cs far JS HliCtl1er or not 

mere 1ms soue 1,10re eviue11ce prcse,Ited 011 t/1osc Counts at 

U1c trial moll I1erc Prese1iled at t/1e Pre! lminary lleorln9. 

TliL CUURT: 
for tl1l!!11selves. 

1\H, SuS!Ch: 

TiIev certainly will speak 

I\ll l'm trYing to do is 

us~ questions co11cernl11q I:1Iut Is co11tol11ed 111 tiIose records. 
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2 

3 

. I 
uY l'il(, SLSICII: 

(l, 

lJ I hLCT L\,1/llilAT !Oii COiiTI ilUED 

/Ir, rlcGuirc, after ti1<, Court ruled upon 
' • tt,e i1ot10I1 to !J!s1,,!ss, upproximate!Y 1ilIt:11 1;as tl1Ut In tl1e 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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19 

20 

21 

12 

13 

:14 

25 

26 

28 

29 

30 

31 

31 

c11tlre sciIeme of tiils case? !Jo you knm-I ,1I,cn tI1at Order 

A, 

I/US 111 April. 

ll, 

I doll't recoil ti1e dote, no, I tl1lnk it 

,:oulu it iIave ueen upr,rnxlmatelY a montn 

ueforc tlIe uctuui trial? 

i\, -r11ut SUUIIUS u~out riql1t:. ] HOUld ,,ave 

tliOUY11t six or seve11 ~~tek~. 

Q, ;H OJIY polI1t, UP tu tl1l, point that 1s 
kt1,ccII Uctoucr or, Jet's suy, ti1e first of October, 1979., 
u11J tile slxm of f'iay of lJ.,L i1uu your r,osl t1on visa vi 
t11e cuse cl1u1Igeu in tiIe se1Ise tllut you now lmd been contructed 
wlti1 or t,1ere l1uu Lee,, 011 u9I-ce1,Ie11t tl1ut you were lead 
COUIIS~l ill "tilt; f1JCltter? 

II, ,:o, I i,ud ,,uo dlfferL11t attorneys come 
i11 tu J;eiP ue 011 ti,e cuse us tl1ere 11ere personnel changes, 
tut t11en, 11as ul110Ys ,u1,1cLooy else curnl,10 In from the Carson 
uffice to ouvlse r.it 011 it. 

u, So, you c011ti11ucu to iJcl leve tl1at you were 

/\' Yes, 

u, ulll nr, 1,ui,1n co\lt111ue to handle tile case 
ofter it I/OS l11itial]Y fikd UY tl1c StuW? 

I\' iW, At least I ucl lcv,, lie did for a 
1;,,i le, ul tl10uotI t11cre 11as1I' t at sonc point MartY Welner 
tuo~ over foI- Mr, iJuu,i u11u uu11' t l1uve ,i clear recol lcctlon 
of just wl1c11 tl1ut tms. 
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I 

u. Okay, 1I01I, just r;ett!:JJ t;uck -- It's a 

little ult out of oruer, 

At tile ti111e of ti"' trio!, test11110nY was 

uresc11teu l;y tl1e Stole to support ti,e t,m cl1orges of sexual 

ussoul t unu k1J11uµpi11u; is L1JUt correct? 

/1, I !Jt:l iuv~ so,. YCO!J. 

u. Do you k11m, 1IlIetlIer or not you discussed 

wl ti, co-counsel or forrnulotuJ any tiIeory cis to llow to meet 

uIat evide11ce at trio! 7 

/\, I don't recull my speci1'1c conversations 

I,i til lir. lierri11y, l 'rn sure 1Ie discussed I. t. 

ll, lld kve ti,e record I/i I I reflect ttmt 

t11ere ,ms l 1 ttle or 110 udui t1011ol evldeuce presented at the 

uiul tl1u11 W<Js presented uc tile PrellrniIJCirY llearJ11g concern-

11I9 tile Issues of sexual os,;uul i LIIIU kldillPPlng, Do YOU 

recollect tIIut? 

{\, I Just uo1I't recoil 1<lIct tile distinction 

lJetI·IeeI1 ti,e evide11ce nt tile two /ieorlngs was. 

ll, uo you recall fl 11119 or making any tYPe 

of /lotion to Uls11dss UIose nio Counts at the end of tt1e 

StGtu's case during trial? 

i\. 

u. 
,.o, I uoli'L recall. 

iJo you recoil any conversation with co-

COU1i5el concern!,19 a decision v1lietlIer to ,nuke suct1 a Motion 

or not to 1nol;e suciI o Viotio1I? 

t11at Issue. 

ll, 

II. 

d011't recoil a specific conversation on 

lJid you consider I;1<Jk!119 suclI a notion? 

tlIiI,k IIe cJiu, IJut I cu,1't sit I1ere and 

tell YOU 1 reI:ie111lier d!scussiI,g lt Hltll lilm, 

ll, uo you k110I, of ti1e procedure tt1at you 

I/0U!U /Iove to fol low to Ll(]i:,e SUCll U Motl on? 

-,~-

'r '> 'C" '. ,.._ ' ' ' ' • • <- ,~ 

- • - ' ' "' ,, ' ' .. < ' 
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2 

3 

4 

s 

6 

• 
9 

10 

t11cre was uII 1111 t!ul Pet! tioII for CornPeteIIcy /lear111g, Do 
you recoil tl1ut? 

,,. Yes. 

ll. Crn, you td l I1Ie 11IIut uct1011, 1 f any, tlIe 
ude,1se tool; 111 til reqanJ rn rirenori11<1 for tllat 11earlng, 

J\. Yes, 

l;y a PSYClliatrlst. ,\ll(j 

L,el ieve 11e IIuJ 1,1r. Ybarra examined 

t.ili1I: t11ut's 1Jsica!IY tile ster,s 
we tool,, lie llUd lil1.1 CXU1il1ICU bY U psyc:iJatrist to see 
1,I1etl1er or IIOt l1e l/US COl.lllelellt, 

Q, ilOII, ore YOU tulh!,Ig IJIJOUt COf1lPCtent to 
11 usslst you or C01ilPUeIIt ut tiIe tlme of :lie offe11se? 

" 
13 

14 

15 

16 

17 

:19 

'' 
" 
23 

24 

2S 

26 

27 

21! 

2!1 

30 

3l 

I\. 

PsYCi1iotri,t. 

u. 

I tiilnL 11e r>ut boti, questions to tile 

uuri119 your i111tial deullngs wltt1 Mr. 
Yllurru, 0 lU YOU lIuw U uouL, [ OS to Iii S C:01'1PC tCIICY to assi it 
yuu7 

J\. Yes, l UllJ. lie ilUU l/1 fflcul tY talk111g 
uuout tl1e eveIIts u11u I,e see1,1eu very ueprc,ssed. so I was 
concerneu auoul I11s co1.1Pete11cy a11u l1m, u,I I lie would Le at>le 
to uear up UIIU usslst i,e 111 t,,e course of tile case. 

u. Vlu lie iIuve u recol Iect1011 of tt,e facts 
rn,d circumstrnIces surroulllllw1 tl1e 1nc1dent? 

/\. 

t11at eveI1lll!J, 

u. 

Yes, lie I,uu UII UCCOUllt of Ills uct1v1 tle1; 

Afn;r tilt: PSYCIIO!ouist COIKIUcted tile 
!111 tlul exorn111at1on, tliere >1as a co111Petexy l1earlng, Do 

YOU recal I tilOt? 

/\. I don't ,,uvc OIIY cle<Jr rccollectlon of 
tile uctuul tIeuri11g or i;i,u 11us cul led or 11i10t Has done at 1 t, 

Q, lf I 11ere to tell you tllot at tl,at Jiear!ng 
you st1Pulu(eu rnut u,e uoccors' reports could be ad1,1itted 
witi,out a11y furt11er J1eurl11g, uoes t11ut refrcsl1 your recol!ec­

-3.2-
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l11ut's 1il,e11 i1e stunell tu l1uvc ti1b lJL'.urre llel1uvior tl1at 

;, 1 i11J1cutL!ll Lllut ti1t..:r1.: HUS u ~criou~ r:K:11tul problem. 
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U, uiu you l,ri11<1 tl,at to tl1e attention of 

rne Court? 

tll111Y, 

Q, Well, lild YOU uo lt 111 0;1otl1er lllOllller? 

I rnoy ,1uve 1:.,11tio1,eeJ l L l11 Cl1arnters tl1at 

we Here l1uvi11g prolllerns 11i t,1 t.ie Defe11,J,]flt, tilere might be 

u co1,,,ete11cY prolJJe111, 

U, Uill l1iUl ue,,tul COilUi tlOll co11tl11ue to renKJin 

t1h . .: su111L:: ur 11urs1.;11 \.~itn111 UK next peri-:.H.J of tl1ree roontl1s -­

ltt's say ufter you l11itiullY ouserveu 11irn, 

lidl, ulti:,,,ltclY it ,jiJ to tile point tlmt 

1;e 1,uu a 1,e1, llotlo.i to ueteri::i,,e lils u1.1pete11cY, lie was 

l.J~t(.;rluinuU to Lie 111crn;,rJi..:Lt.:J1t. 

u, 11011, 011 r1urci1 :llst, JpproximatelY twe1:,ty 

UOYS ofter tile SeCOIIU CIIUMe or, tll" first cllange of plea, 

yuu cl,unyeu i1is pku uack to not gui I tY, Do you recal I tl1at? 

/\' 

u, 
Yes, 

Wi,at 1,appe11uJ 1,ewee,1 Marcil 1ltl1 and March 

'51st to r,,ui;e you to deciue to c11rn1ge your strategy again? 

1\' 11c:ll, 1 c,d11i; tl10t i-olJert pulled himsE:lf 

toget11er amJ uealt witl1 tills r.JOre lucldlY anu lie also started 

to reullY strongly resist tl1e idea of tl1at defense, 

Q, 1,0,1, you sold ti,ut approximately March 

lltl,, 1%J, you 1100 suustuntlul concerns about tits competency, 

ls tl,ut a fulr stotewent? 

I'm 1,uvi,1g trouble ,1itl1 tllese tlme-frrnnes, 

It sou11us 111:e a fair stute1,1e11t, uut I 'rn not sure I t1avt: got 

tl1~ t11.ie-frn,1e rigi,t. 

Till COURT: I l11lnk ,ie sl10uld take a 
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si1urt recess, lie I,uv(; yu,ic ulJout uII i,our. he wl 11 be In 

ri..;Cl:SS fur uuout tell mi11utl.!S, 

(\,11ereupo1I tlIe Court recc,.se<l at tl1e l1our 
of 11:04 o.rn. !11 tl,e al,ovc: 1:ottcr. l 

(\,l1crcupu1, Cuur, rcco11VCildi ot tl1c liour of 
11:1~ u,1.I, iii t,Ic auove rnt:ter.) 

TIIL C0Ul'1: Cu11tl11ue HI tl1 your ,:iues-

tio11liIg, i1r, /-icGuire, YOU (ff[; Ui\Ud OOtll and Oil tile stand. 

111(, SLJS!Cll: Tl IUilk YOU, Your Honor. 

LJ]l{LCI LXIIIHi,ATH~I COIHitWED 

ilY ill(, SLS!Cli: 

u. Mr. r1ccu1 re, 11lIe11 11,! left off we 1,er;; 

dlscussl11Ll tile dccisirn1 rn ci10i1Llc tl,c plea fro111 not go! ltY 

by rcOSOII of lllSOill tv to /10( gu! l tY Iii lk:Jrcil of B~O. Prior 

to tlIot tlI,Ie you !11dicatcu t11at you i,od one exam!nat1or1, one 

CXOlill11ot!u11 tiIrougl1 0 uocwr 111101,1 YOU toll,~d to Oil tile tele·­

Pl\011(; coI,ccni!I,g i1r. YLorru's cornpeteilcY; ls tl1at correct? 

/\. 

(l. 

I llelicvc so, yes, 

Wus ti,erc; m1yo11e ei.se tlJOt you contacted 

co11ceri1i11g tlIut issue µrior to tl1at urne? 

l t11iI1k durin<J ti1ut t!i.lC 1,e lliUSt l1ave 110d 

mIoti1er exurnlI1ut1on, ul t,1ou,;lI I l1uvc11"t reviewed tt1e nJtes, 

u,Id I don't recclll. Tl1ot's prulJaulY 1,t1y ,ie would liave 

c,1<.11,ueu tl,e plea lluck is because 1-;e didn't get any supJort 

for It. llut Just d0i1' t recul l. J really Just don't. 

u. lio you recal 1 Mr, "liarra llclng transJorted 

tu UIIY lOCUllUII for CXUi.iliiJ[iOil utl1er tl\011 tlIe In! tlal COIIIPC-

/\. !'1,1 µrettv sure tic :;u:1 O'Goman ut ocie 

til11L', 
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i\. 

!Jut .. lJUS1c:al1Y., 

r<elL l \iOS portic!:lot!ng 111 tile dec!!,!OllS, 

tI1i11k tiIot ls fulr 10 say tlIat eltlIer I·1r, 

11err!11<J or ilr. urn,1,I wus 1,1uK1I1<J tlIot ucc!s!on, 

to I l. 

wos deferring 

u. ,,m,, uo yuu know uf m,y other !11vest!,1atlo11 

tIIot occurred rnI ue/ial.f of ti1e uefeIi'.,e llet11een tile time of tile 

Prdi1.IiIIary IIcorlll'J 0110 t11e cor;111eI,ceI:,·nt of Jury Vo!r Dire 111 

11. Yes. 1 Lclieve 111; ,1ired an Investigator 

froI,1 Lus ve,ius. I uu11't recall tlIe 11Jme of t/Iot firm, But 

!'iii sure tliere's rn, Oruer uuti1orizi11<I us to hire li!m. 

exPect nls eXPeIIses ore s110,111 us puill. 

ll. Diu you Jir~ctlY ,,ork 11ltiI tlIat !1ivestlgotor 

co111.:er11i1(1 prcpurul1011 uf titt..: cusc? 

o. uo you I:I1m, if lie 1:lso 1;orked 1,ltII wromever 

111 Curso11 Ci lY \1;10 was ii1 c.norqe uf t :1e case? 

1\, 1 do11'c ,crImI if 11e talked cl!rectlY w!t/1 

u11yoIIe iI1 CorsoI1 C!tY or II0L 

ll. ls it folr to soy 1,1ut dur!ntJ tl1!s period 

uetln:(;11 JllliUUrY Uiid llurci, of 10:Ju, y ,u u!un't knmI who \-/OS 

in ci1urm..: of tiii.; case? 

,m. liLiTCH Ii IS: Y,:ur llonor, I 'rn go!na to 

oujcct. rlc ore leuuiII<J at tiIis pain,. and it Is I11s 111·:ness. 

,,,,, I don't tl1ink It Is 

fu1r. 

TiiL CtlUI.T: I '1:1 golIIg to let h!In 

rcs1Ju1IJ, t,ecuuse I tI1l11, pruuolllY tl«It is 011 lmoortont oues-· 

ti011, wuulu I Ike tl1ol uIIswer, 

Ti,[ II ITii[SS: I '1:1 sure I knew tl1erI. 

I Jus1 do11't recall 1101, 1·11Iat tlie s,,q,IeIIcc of events 110s IJe­

twee,I ilr. ulll:i,i ste1Jp!I1CJ uff rnId nurtv lie!ner cor,1!11g on. 

-)~-
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place 011d \•Ii I t;ll • 

I\. 11c IIUu rnl ,cu [Jy JI ,,111e and we met l1ere In 

Ely l,efore Vulr Dire. 

u . ,wulu ti IUl Le for u uay or an liour? 

/\. I t11i1,k He crn:1e uvcr u couple of dOY1, 

oefure ti IC trial. 

(l. OU VUU t~nm, 1 f 011Y experts or outsldt, 

autiior!tles 11ere consulku LY e!tt1er you or !1r. Wel11er con­

cern!11Y u,,, Jur, Pone! ucfore crn,111,;11cing Vair Dire? 

u. \/ere yuu uLle to 0Ltol11 Jury aucst!ornm!res 

prior to Jury Volr Lire? 

II. I dot.' L recol 1. I ,JOii' t tt1lnk IIC d!cl, but 

I uo11't speciflcullY rccull. 

ll. uU YOU hi tU\1 if ti1ey 1;ere avulloule? 

J\. ,-io, I Uur1' t, 

ll. i.ilu YGd rccciv~ u I ls t of potentlonal 

Jurors'! 

ii. Yi.;S. 

ll, iJ i J YUIJ do ur •Y tll i II( II i tli tt1ot list tC> 

lieterrn111e Hilo tilt.: peu~.dt \,JL:re cm tile Jury Panel? 

1\. Yes. 1 o1e1,t over ; ,e I ist 111 tt1 several 

Pcuµ 1 e ti 1ur I k11e11 1111u i 1ud I I ved i1e rt: i 11 tile co11111u11 i tY for 

so111c t11i1t: UIHi tulkcu 1;1 t11 t,lcf;J obout t11e people on tt1e list 

Gf1d HllUt cill!Y Here like .. HllUt t!Jeir (Jttltudes Here. 

ll, Tl1is 1/(1,; fror,1 your ,J1;11 l;nowledge and from 

Yt.:S. 

1). C011cer,,111,1 t:1e i\ut101, for Cl1rn1ge of \'e11ue, 

ulLl YOU liuve OilYtlil110 lG ,Jo fil til IW:P1Jrl119 tl1at l'lOtion, 

1\. ;w. Tt,ut liUS UOliC, uus!collY, IJY tlortY 

1,ei11cr. 
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3, 

fl, IJ!li you cu11Juct 011Y 111vustic.utlo11 concerning 

clie extc11t of tl1e pre-trio! puL,llclLY J11u possible preJudlcial 

effcc c of 1 t? 

/\' 

u11u He also, I Lelieve, 1.r1cJ to gut ·- or got, I tl1l11k, tile 

urooucust tupes fro111 till -- l believe -- various TV stations 

mat Lruoucust Into tllis nrcn. till ,k He also lllCldC SOile 111-

quirY of l'.-l-L-Y f(mJ!o Stcll!OII us tc. ,,l1ot covero<Je tiieY 110d 

dOl!C, 
Q, Uid you J,, t,lis p,r,;011ollY or 11as tl1J:; 

t11ruu~,1 ti1e 111vestigotor? 

tl1l11k SOlilc of it l.llU 111vest!gator did 

UllU l t11i11K rnust of it I did persomIl ,Y, 

11m,, otter tlie Jur·y 1ms selected, you argued 

tlic flotim, for Ci1rn1ue of Ve1,ue, It 1,, 1s denied. WJ1ut a,:tlon 

was tUJ.:.ljlt ufter t11ut cu11u.:r11i110 ti1L· c:1st.;? Lio you know? 

I\' Yes, li1ure 1ms u,1 "ppeol from tl1e de111al 

of tile Motion for Ci1rn1gu of Venue, 

u, JlUII, YOU 110Li llll (;;;! itlllU Jury Par1el selected, 

is tnut ri9ilt'i 

/\' 

r,1eu11, o Jury ;,ad l>L'.!11 selected? 

Yes. 

ll, Wos anv c01,slueruti:J11 given to filing a 

not i oi I to SequL:S tc r? 

II, Yes, I ruauested It. l\nd, basically, it 

just did11't see"1 feoslule, 1 t 1ms :J,,ar, Just to prepare a 

tn:111scr i!Jl ui1u yet 1 t to L11e Supren~ Court would take a 

suuSlul1tlul pcrimJ uf l1111L, /\nJ I 01J11't fed tl1at seouestero­

t1rn1 11us sornetl1!11g tliot 1·1e could real lst!callY look tm,ard 

111 t,1ut kind of sltuutirn1, 

ll, 

J\' 

u. 

So, you elected iiOl to file? 

fioulcJ it ue fair tu sov tl1at you Just: pre­

-'l'l-
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surneu u1ut ii: ,10ultl \Jc ck111t:u? 

II. 1'11 11ct so sure lt J-.us Just tlJUt I presumec 

it 1,uulJ l,e tJe11l;,tl, It 1<us t11ot I \ffL 1wrrletJ about If It 

i;us yru11te1: 11l10t t1Ie effect 1.ould t,c ,:f sequestering tlmt Jury 

ov~r mat period of tir.1e Lihll I Olltic IP(Jted SUCII Oil Appeal 

i;oulU rnke. 

u. :iuw., 1.il:i 1e Lil: mul ti_-r 1ms before tt1e Supreme 

Cour, 011 l1otio11 fur C11u1,<;c of Venue, •,,as ti1ere on lnclde11t In 

wi1le11 1·,r. Y!Jorra c1ttduPtcd to cor.11::i c •.ulcide? 

/\. 

(l, 

/\. 

ra.tller profusely, 

(l, 

Yes., t11t.:rc 1ms. 

Co11 yuu uescrllJe 1Ji1.It occurred, 

Ile cut i1ls 1,1rlsts, :is I recall, und u:,ed 

ultJ YOU file UIIY SU.,SeQUellt compete/le\/ 

lilUtiUIIS ufwr tl1ot l11clcc11t? 

/\, 

u. 
A. 

Yes, I d!tJ. 

Wl,ut cuuseo yuu tc :lo ti1at? 

11dl, uot11 llis suicide attempt -- and he 

was 11rl ting o series of letters tlmt .. ere pretty clearl'I 

uduslonuL l11tJicotl11u u1ut ti,e !Jlstr I ct Attorney Has relatecl 

to SutUII u11d I HUS related w Sotan rn,tJ lie was being polsonecl, 

1 tl,1111, lllere 1,cre o 1,u1.ii,er of otl1er ,,eluslons. I don't re­

cull just llllUt tlieY 1,erc, speclflcoll\', llut s11m1!11g very 

ouerrat1011ul tl1l11id11g, 

(J. Was tills lJellovlor CLllSistent with WllOt 

YOU IIUU ld I IUVC ouserveu 111 eur l y Mar cl of 1Y3U? 

A. tl1l11L i11 early IIJICII were was some 

talk uuout voices, I dun' t ti1l11k tl1ere 110s -- I don't lmow 

if 111 early !·lurcl, 11t, i1au ci1e sotrn,ll :,reoccupation tl1at was 

uppure11t ut tl,ls ti1,1e, 

ll, Were you also 0110,.,, of a letter tl1at Mr, 

Yuurru left ot t11e t11:1e uf tile otte1,1PLed suicide, or a note? 
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31 

I tie l kvc I I,us, ye:,. 

u. l\ll ri<Jill. vld YOU UIeI1 flle O request 

fur cuI,IpeteIIcy -7 u secu111! cor.1petc11c1 l1eur i 119 was conducted, 

1\, Yes, 

U, Do you h.11DW t1l10 c:<1J1 iined Mr. YUarru during 

t11Ut SLCUIILI rt.:QUCS t? 

,1. I t11iIIl1 ut tIIut U,i,_ ur. O'Gorr.1rn1 exarnlned 

llllil, /\nu ] ti1lnk ur, Ct101lcl, 

l·IH, SUSICil: ·101r i1rnIor, l1ere I tmve a 

COPY of tl1e Court's ueusiutt rn,J Orcle 0 co,1cernl11g tile second 

compete11cY lIeuri11g, reqIJGst it lJe rnrked. 

1 IIL cuu:n: It ,1111 be so marked, Allll, 

Of C0UfSL!., i "L 1 S UiJl,11 t LL:Li, 

rnIIereupo11 tl,u lxi1il,i t wus r,lUrkeLI and adI1,1 tted,) 

IJllil.CT I.Xill'tl,l,\TJ.Ql, coIn1Iwrn 

ilY Iii,. SuS!CII: 

u. ] SiiOW you l'etlt1011,r's Exl1lblt !lumber:, 

ln evlde11ce. Iii 11 you exrn 1i11e ti1ot Oruer, please. 

(IH1ereuµo11 tile 1il tness c:;;cr1lr1ed tl1e Exl1lul t.) 

Yes. ilOVe exor.i:.1,,,d It, 

ll, uoes tll<H appear ·:c_; ue ti1e Order tlJOt 1·1as 

encereU Uy tiw Court us a co11sequ1;11et· of your seconJ motion 

for COi,IPCkllCY l1eur 11197 

i\. Yes, i L Llot.::s. 

Q, I,mr, 111 tl1ot ordi;r tl1e Court sets forth 

sp~ciflc rests, A11J tt1!11i; It 1s <Jt srn,1e length, discussions, 

tllC l,us!s UPllll WlilCll U f111u!I,u of COlllletellCY would llOV€ to be 

ueterr,1!11ell; is tt1ot correct? 

/\. You're tuld11g ul,out tlIe lJottom of Po<ie 2 
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1\. 

(), i,m1, uf tu· lir. YL,11nI :,as Placed in Lol:es 
/ 

CrosslI1<J fucllitY pursuo11t tu tlie U;-<i,:r, do you k11m1 lf any 

furU1t:r fvl loH-UD 1--1as clone 01; tlie !•:Jr t of tl,c cJefc11se concern­

i,19 dis i:1e1Irnl CllllditiOII prior to lill: SOllitY l1eorlll~ decision? 

llIut uoes11't I,1oke :;i,,1se. I'll repJ1rase lt. 

Till Id T,kSS: 

trYiIIu to recul l. 

It makes se11se. I'm Just 

I ddieve J talked to bot1 

Jo-:turs, Cl1upeJ u11u ilici11,ui" uY JJi1tJ11c, !Jut Ur, Rlck11ak ,ms 

eI,,1JJuyed ut LaKes Crossi11<; ui,d I tlu,: it was prlor to tile 

su,11,Y Crn,rnlssio1I O11d also l tldIIk 

WllO is t:1U]llOYt..;U ut LU~L:S Cros:..iil9. 

,:ulked to Ur, Gutrlde 

uY ilii, SGS!Cil: 

ll, iJld !Jr, Gern,1 or w:v of tile people tli:Jt you 

tai~ed to durlIIg ti1ls i11terlrn perioli lmlicute to you tJJ,Jt 

t11eY i.ere ooi1,u to suu11I1t t,Iis I,1otter to o Sant tY Comnl sslon? 

/\. Yes, I wus m.nrc 1:,Iut srn.ie point that 1 t 

1,us 9O1I,g tu go to tl1c ~rniitY Coni11i'.,sIon, 

il, viJ you Iccclve u,IY sneclflc notlcc tt1at 

1 t l,uu LccI1 suu,.ii neu, u,u, t11e I1eon,,g 1·1ould lie lield concern­

inY uds 1iiUtter 1n ilt:110? 

/\. 

u. 

I uel i eve so, 

lJJu you cu1,1:Iu11lco1.e tlIis lnfomatlo11 to 

t11e Curson CitY Office'/ 

1\. Yes, 

(J, vu you f,ilOI< 1,,1etl11:r yuu tooi, any action to 

appear at tllut lIearl119'/ 
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l2 

• 

i\, 

o. 

ulu'? 

1\. I uOil' l ucl levc tile)' ll!d, 

ll. a11,1t \'ills l11u rc·sult of c:1ut SonltY Crn111ls-

slo11 11eurl11<1'? Uo you recall? 

/,. 10e 1,us Jetcr1:1l11cc t,_, ue coi,1petent to stand 

tr Iu l. 
Ii. All riui,L \/os tliu,: l11forni0t1011 coi;rnunlcat-

cu lo YOU lJy tl1e S011l (y Cui i,1i,;sl011'/ Is tl1at ilOW YOU recelvej 

l t? 

/\, !'1.1 11ot sure exactll 1,011. I think I got 

a copy of t11e uecisioi1. 

0, uo You i,,1011 if t11e Carson Clty Office was 

rn;ure of tl1e fuct lilut u1c uccislo1 ,,ad ucen mode? 

1\, l lJt; li L:Vc so. 

na. '.:>USlU1: Y(lur honor., I' 111 mor:<.1 ng 

u coµy of a len0r frorn ,11e Court ::c Lakes Crossl11fJ foe! ll tY, 

bt.::lievt tiliS is purt ot nit: n~con, 

TliL Cuuin: I: ls adw!tted us port of 

~y I'll,, SuSICil: 

u, sl,oc; you 1111ut l1us been marked as 

Plol1,tiff's Lxi1iult::; i1, evidence. Can you tell r.ie wl1eti1er 

or 11u'c you ri!cull recdv111u tl,ut \(;ltcr. 

(H11crcuP011 ti'" 11! mess cxar.l111cd tl1e Exillbl t. l 

1\, Y~s~ l ~id. 

ll, It i1,~ICUtCS tl,u: 0 COPY 1;0s $Lilt to you, 
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It's a J,~1,er frord tlic Court to 

Lit: ru:uru. 

"ilil COUliT: i\dr.d tted as part of tl1e 

r1.:cord. 

l;!liLCT LXl'.:ILIATJ1J;[ CO,iT!iiULD 

uY Vilt, SuS!CII: 

ll, I s11011 you wi1at IHii 1,ew r1KJrked us Plaintiff's 

LXillult 4 Ill evldence, ,1111 YOU eX<JilillC tnat letter, please, 

(i11>ereupu11 tl1e ,llrness e:<,Jr,lned tl1e Exhlblt.l 

u. 
1\' 

Yes, 

Do you rernll rccr,ivi11g ti1ot letter? 

I l1011't 11uve u spe,::flc recollectlon of It, 

uut l see It 110s cop;eu rn ue, I'r,1 ,we I received It. 

(l, iJlu you cru11sfer u copy of tile letter to 

me Curso11 CltY Office, If you recall'' 

II, Yes, 

Q, uiu yuu Jiscuss tlii:; mutter and Its con-

ce11Ls w1ti1 u;1yo,1e 111 li1e Curson CltY Cfflce? 

J-\. !';;1 sure t11ut 1 wu, ln touci, 11lti1 tlien: over 

tl1ere ul,ouc l\obert's co,1lii tio11 and t:w prosDccts for l1lrn com-

U, 

don't 1:110\I c1:.,out Cili, letter specl flea! IY, 

li1ls ktter see1as to imJicate t11at ttJe 

court st! 11 I,as cons!deruule reservuu,ins co11cern!11q tt1e 

proctGure tl,ut 1ms ful lm,ecJ 11, Jcte11,1l11l11g Mr, Yoarra's comne­

ce1,cy, IL also sc~ycscs Lil<: µossiu1l:cy of tire defense fll!n., 

Ll hrlt 111 ti,~ Stute ~upr1.;1111.; Court, 

Uu you kr,011 if uny o.:tlon was taken wltn 

reguru LU tl,ls 1etter? 
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u. D1U yuu uo Ui1YU1l.1~; to investigate U,ut 

possluilitY'? 

A • 

Ui"1 li1e sttite of t11e Pl1YSiLul eviJe1i:.:t: rn1U 1 t all appeared 

to coiifin.1 tnut 11~ !iou iii fuct llone ·.11c; act. 

O, ,ii1e11 Jiu ,1is forL,i:,ic 11ork take Place:? 

I uoil't n:cull t11e ;pccific dates. 

L,dicVC lt took Plucc !11 early 10Ju, 

I]• Su., tills l'iVLllLl l1uv1: bL:en sometime ap(1rox1-

11,ute!Y a yeur prior to t11e ut:cisio,, i.J cl10119e tl1e plea? 

/\. 

o. 

i\' 

Jnut 11us li,ut fore, sic l11format1011? 

,le l,uve ti1c gus cu, ti1ut was apparently 

tile 1,1urGcr 11cUPU11 rn,u uµpurci,tlY l10J ··,r, Ybarru's f!nguprlnt 

011 r.,irror frugr,ic11ts l11ut I/ere fuur,ci • ut Oil tile Tlllrty-tllle 

Roau u11u I Lei leve also t11e Leer cu11,. from tl1e troi !er,. r.r. 

YLurru's trniler, t11ul uµpcurc~ to l1<:Ive ti1e victim's ftnger­

pri11ts 011 tl,e1" se11t to Lr,ieryvlllt: ,u ;iove 011 Independent 

exor11i1,ucio11 1,10Ge of ti,e fi1,qcr11rl11ts umJ cor,1purlso11 1111:11 

11r. Yuorru's f!11guµrl11ts. 

u. but t1,ere wus 110 I1,:,i lnforniutlo11 tlmt 

occurreU uur 111g me period lietHee11 J 11ruury and Morell 01' 1981? 

t11i11iz <Jt ti1ut t!, ,e ti1ere 111uy 11ave been 

one ot11er 1 cern tl1at \-IU l1uG u11 t:XUiid11,1tiu11 do11e mid Mr. 

Yuorra's -- prupuse~ tilut sur.,e uioGL 011 Ills Loots m!gl1t tiavt 

come fro111 a co-worker u11u 11e locu,Ld tliot co-1iorker 011d <JOt 

a IJ!ood soc,ple froI,1 id111 u11J ccstcd i :: !11 ui1 atte1111t to 

estaul lsl1 tnut lie couJu 11ove ueen tile d011or of tile lJ!oou 

tliot 110s fou11u 011 hr. Yuur·ru's Lioc,s. i,s I recoil, lie Hus 

excluJeu IJY t11e !Ju wurf... l,,u, was I ust 011otlier 1 tern ·:11at 
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I du11' l t11ink l wus Jill.Ire., no. We Cl1011ged 

,Jls pJt;u severul tiI1Ics. 1 tlil11i; I Ju t 110s not co11scious 

of tile fuct ut tiIut Pol11t uIut 11e 1rnJ ,10t ca11vassed tl1em 011 

tliat i!.iSUl:. 

lJo you rccu1! discu.,siIIg, or Mr, llerrl.11g 

discussing, tllOt YOU prouuLly OU9II( b, at OIIY point? 

I\, 

(l, 

I don't rccull diSC\JSSii19 it wltll him, 

JO YOU I:, IOI/ if OIIV , 0( i 011 I/OS preparecl 

or flku to request tl1ut t11e coun co ,vass tl1e Jury an t11at 

issue? 

;w., I l!Oll' t IJel ieve there HOS. 

Q, uo YOU kii0\1 wIctlIcr YOU or 11r. lierrlll!l 

discussed t11e possilJilitY of filiIIg u 1,10tlo11 ut t11at point 

to seuuester tiIc Jury uurl119 triul? 

tl1i11k uc u1scus:..ctj it. 

pretty sure 1ie uhJ. 1\nu U~c h.H_;Li not . o. 

!11 face, I'm 

tlilnk Norm 

felt t11ut sequ<.!stcri11g u,e Jury ;,oulcJ ue perceived t110t 

tm.:Y 1mulll r~~t..:11t a11Li Pt.:rl1UfJ~ liold ~-or 1e of tt1at resent1ae11t 

aga i IIS t ti iU ucfL1 ISC, 

u. Prior· to me triul , 01,11;;11cing, did you 

rn,d hr. ikrri1I9 uiscuss 1,iIG, trial rc:po11si1Jilites eaclI of 

you HoulL iiuv~ c.ur 111u u.L: ff iul? 

i\. Yes. 

u, CUI I yuu ce 11 u:; ~il 1u '- Ui.=c is 1 rn 1 you made 

witi, rcguro to t11ut? 

/\, ,:e ueciJeu, us 1 r·eiui L tl-,at I would make 

tile upe11i11!l J1rguI.1e11t 011c 11e ,ouliJ uut" close since 11e hod 

co1e privik•Jc a11u 1,e uiscusscu ureu:; 1/C ,muld eacl1 cover and 

1w went over tiIe 1·1itI1esses o,,IJ uisrn,.:cu wllll would examine 

011 wI1ut 1,itI1esses, rlon., 11us w Le prirnr!lY repons!!Jlc for 

tl,c psycliiucric aspect of t,;c case l,u:ouse lie l1ad co11s!,Jerable 
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(1ii1L!rt.:u1:,c;11 Court rGc01tVL:11t..:d ut till: l1our of 
1:1~ p,(il, iii tiic ut.Juve l!lUtL~r.) 

',,e ,1! l l co11t111ue wl ti, the 

11\jJrll1<J, i'lr. YUurru ls µrt..:~c,1t hlt11 ,_uuiiseL tile J\ttorney 

liL:11L!n.d 's Uffict.: i:i rcPrt-~Lilld..! U1id t, 1L: 1-:i t11css is on ttlc 

SU.1i1ll U1ll~l:r uuLi. Cu11tii1Ul;, 

!'iiL SLiSIU1: , .,,111k you, Your i1011or. 

Jl,,i.CT L:i;1i1l,;/\Tlll,! Cll:ITIIHIED 

.JY 1ii(, SiJS!Cli: 

uuslcullY up tu t,1~ poi11t of yuur 011e;.ill'J Arm.11ne11t at tile 

til1ll: uf triul. liOU!li !ii,~ to Ji<J[l:' s Just llrlefly, 

uu you r~cul 1 t<1t i,1:uri11g 011 lloY 1n11, 198L 

ut ~1i1lc11 lide tiic i;utiull LJ Co11tl!iLH'. :us filed l.JY ilr. Herr1n1J 

,\. Ycs., I Uu. 

111,. SUS!Cli: 'lu:ir 110110r, I would ask 

t11ut u icttcr fruu -- lO nr, 1,~rri11<J •·ror.1 tl1ls Court be 

1.1urkl!L us Llil Lxi1ii.Jit. It \/JS dutell {11Jril :..'.3rd., l<:181. I'm 

TliL CUt,[(f: Ic is allrn1tted. 

u. sl,m, you 11;1ot 1,uc ueen liiOrked as 

P!Gi11tifi's LX11llJ1t G for iuc11liflcutlo11. 

(,ll1ereupo11 ti1e ,il mess cx.J111l111,cJ tile Exl1ilJI t.) 

11uv1:.: YuU s1..c11 ti1ut letter before? 
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Yes, I IIave, I\, 

u. was tl1ut tl1e letter tliat was received by 

tiie Pullllc iJcfe11der's Office from tlIc Court referring 'CO 

ti1ls matter? 

A. Yes. 

i'U\, SLiS 1 CH: 

quest admission of tlKJt Lxlilbl t. 

Yi:ur Honor, I would re-

MIL HUTCHIIIS: Jiu objection, 

THE COURT: 1 I Is adrnl tted, 

DII\ECJ EXAMWflTIQtJ COIH!NUED 

llY MR, SLlSICII: 

Q, Have you liad an op;,ortunl ty to review tile 

contents of tl1e letter? 

/\, Yes, 

Q, li~w, tills letter Indicates -- apparently 

Indicates -- tlmt there was a reQu1,s t ttmt at some point 

for counsel otiIer ttmn tnc Pub! le Defender's Office to be 

appointed to assist In tlie defense of the case; Is thot 

correct? 

A, Tlmt's correct. 

u. Cun you state wIIm facts or clrcllllsta11ces 

existed at that time whlcl1 gave rise to this request? 

A, Yes, Mr. Perkins I1ad Deen l10ndl Ing the 

case 111tlI me and we had expected lIlc1 to go to trial. And 

tlten lie left tile office. /Ind our desire was ta have ltlm 

appointed or have aut11orl tY to hire lilm to work on tlm case, 

so tltat lie could continue 111 that fuI1ctlon, which we 

orlgl11allY everYbodY a11t1c!Pated. 

(l, Did you feel at tlIe time tl1at request 

was node tllat Mr. Perkins' pantclpotlon was llllPOrtant to 
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tile defense? 

A. Yes, I felt It was very Important. He was 

tile JOOst recent attorney wl10 liad handled the case with rne. 

And, mJdltlonallY, that l1e got along very well with Robert 

at a time when Robert and I were having problems, and wos 

familiar with tlIe case. And for all of tllOse reasons, we 

felt we really needed him to go to tr!.al wl th us on It. 

u. Now, apparently, ttiere was a telcphan<, 

convcrsotlo11 from Mr. Herring to t1Ic Judge wlllch was addressed 

In tlIls letter. !Jo you know If any formal motion to have 

Nr. Perkins appointed or somehow employed was ever made'? 

A, I seem to recal I t hot there was, But If 

It's not 111 tiIe record, tlIere wasn't. so, I don't know. 

u. Getting back to your Opening Argument at 

the time of tiIe trial, I be! !eve tlllH- has been adml tte,J 

OS Oil Exl1llJI t, l tlllnk riurnller 3 -- I '111 not sure -- a COPY 

of your Opening Statement. It's Exl,IL!t 5 In evidence. 

Do you lmve any r·ecollectlon of what 

occurred during tlmt Opening Arnun1:nt? 

A, 

fCilll liar wl tr1 It. 

a. 

I have reviewed It recentlY and I am 

I recal I JOOk!ng t:IK Opening Argument. 

There are two thlr1g:; I would like to "focus 

upon, And If you don't recall speclflcaJJy, perhaps you 

could refer to the document. 

The first thing Is Page 29 of the Tran­

script, Exhllllt 5, Lines 3 to 6, Con you please read tliose 

lines. 
A. "Let me lJegl11 by saying tllere Is one thing 

which Is not at Issue In tills case. The evidence wl II show 
that Mr, Ybarra did In fact kill Nancy Grlffltt1, We do 

not dispute that.• 

Q, WlIerI you JOOde that representation to the 
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A. Yes. 

Q, You also previously ,mJ!cated tllOt you 

had not Volr lJlred tl1e Jury 011 t11e !:,sue of the sanltY 

defense; Is that correct? 

A, Tlmt • s corr cc t. 

Q, So, at tt1ot point ;ou L>aslcal lY had given 

up a11y factual arnu1,ient concerning 1mi,tlIer or not he dlcl 

It? 

1I1at's correct. 

Q, Did you d lscuss YOUI lnttnt!on to make 

t11at representation at tile opening of tt1e case wl th your 

co-counsel, llr, Herring? 

A, 
Q, 

Yes, 

Did lie concur tl101. ;Jmt representation 

sl1ould Ile roode ut tl1at t11,ie? 

Yes. 

Q, Can you explain to I,1e tile theory that you 

1·iod at tl1at point tliat caused you to !'eel that that was 

In llr, Yliarru's best Interests? 

A, Well, we felt tl10t If we were going to 

go iii tl1 tl1e lnsanl tY defense, as we were, that we sllould 

Sil@ tile Jury that we were being forthright about the facts, 

tlIat tl1e killing, the act lIud take11 place bY Mr, Yllarrc., 

u. Did you discuss wl til Mr, Herring and/or 

Mr, Yuurru your po,ltlon wltl, regard to tile admission of 

evidence uurlng tl1e tr!al-ln-cl1lef since you 11ad buslcc1llY 
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your declslon wltll regard to your tactics concerning admis­

sion of evidence durl11g tlie trlal-ln-cnlef? 

A, we Just were 111akl11g c1 MJtlon In Umin It! 

on 1Ju11cy' s statements to Mr. Komero, D,,putY Komero, and 

decldeu not to. we felt tliey Here admissible as dying 

declGratlons. 

Q, So, you 11ere aware ot the fact tllat tilese 

statements !JY tl,e victim llad ueen made? 

A, Yes. 

u. You determined, tl1ouql1, tl1at a Motion :ta 

Suppress 1wuld not l1ove uee11 successful? 

A. Yes. 

Q, You therefore decided not to attellllt to 

suppress tl10se statements? 

A, 

Q, 

A. 
u. 

Ttiut's corren, 

Did Mr. Herring concur In tllat decision? 

Yes, 

Cm1 you explain to me, wl1at tactical advant-

age you mlgllt gain bY avoiding tlie flllng of tl1e Motion to 

Suppress. 

A. Well, tie were making a number of motions 

and 11ud mude a 11umDer of motions. We tel t tllat that was one 

that 11e tiould11't prevail on, we woulo just detract from, you. 

know, at some point we felt tnat that wus Just not a well·· 

fou11tled motion, and we dlun't make It. 

(l. You were miure of tile fact tl1at the victim 
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r;imJe stuter.;ents Prior to lier deatlr t:Krt Indicated tlrat some­

one t.,y tlIe IIur,ie of Tim or Jim lrad crn11,1itted tile crime? 

J\, Yes. 

U, Were you ulso mmr,, ilf the fact tlrat s-lle 

referred to "tlrey• lmviIIg cor:1111 tted tire crime or Ileen !~vol ved 

In tire er l111c? 

A. Yes. 

u. Did you consider tl1ut tlrose statements were 

rel iallle statements? 

1\. Did I tlllnk tlmt tl1ev were rel !able or did 

1 consider wlIetl1er tlIey were rel lolll8? 

Q, Wel 1, YOU Indicated tl1at YOU llad determined 

tilat tile MotlorI to Suppress sl1ould 1101: be flied In tlrls case 

LJ.;cause It 1wuld detract from tile owrnll case, Did YOU feel 

tl1at tlIose stutements that I llave Ju:,t referred to were 

relluble statenients7 

A. No. 

ll. Given the fuct tlmt 11pparentlY those state-

r,1ents were unrnl !able, wlIy Jld you conclude that the rerroln­

lng stote111e11ts were rel table? 

A. Wei 1, I tl1lnk we concluded tl1at -- and 

perhaps lncorrectlY -- 011 tlIe fact tilut t11ere was some 

corrouorat1011 In tl1e semen 111 the vc1qiI1a. We probably 

should llove riXJde the Motion to Suppres:;, 

u. Loter In t11e Opening Statement you refer 

to tile fact that you feel tllat you con sl,ow the Jury tllat 

the crimes of kidnapping and sexual assoul t could not be 

provL'Cl by t11c State, Is tllot correct? 

A. Yes. 

a. Hod you formulated any pas! tlon, again, 

lJack to the cvidentJory issue, as to wl1ot evidence should 

or st,ould not be objected to during tl1ti State's case? 
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A. We were11' t sure lI01l Eau would come across 

on tlIe sta11d and we were co11cerned ol1out t1Iot. We felt that 

tl1ls I1ay ;,e Imuld lle able to get lIls account of hls delusions 

across to tlie Jury wl t11out exposl11g 1111.1 to Cross-Examlnallon, 

We were co11cerned that Ile mlglIt do somdi1!ng to offend tile 

Jury or moKe them dislike lllm. And I,orrn felt that wl th l1lm 

Just sl ttl11g tlIere -- a11d IIc looked clepressed and such _,_ 

tl1at tlIat Iwuld convey more tile rr.:ssugt: we wanted to give 

to tile Jury tlla11 to tmve lllm 011 tlie s tond test! fYlng, 

Q, During tlie presentutwn of evidence, tllere 

was some testlroo1w presented IJY a Mr. Ldward Hofllelns, 

believe, during whlcll Mr. lloflIel11s testified concerning Ills 

ouservatlons at tlIe scene. 

Your llonor, I woulc usk that a Portion of 

Mr. llof11el11s' testimony lle rnarked as arI Exhibit. 

TIIE COURT: 

I~(. SUSICH: 

be adml tted. 

THE COURT, 

MH, liUTCHINS: 

any proulem 111 ti1 adrnl ttlng It. 

Court --

TlIe Clerk wlll mark It, 

We would also request It 

It 1 s Part of tile record. 

111! t:lal lY, I don't have 

would Just ask that tile 

Ouvlously, I am not 

going to olJJcct to ldentlfyJng but I ask that the Court 

not toke tl1ese out of context and read tl1ern In the entl re 

context of tlIe trial. 

TIIE COURT: 

are Just portions. 

Certainly. I think tl"Iese 

DIRECT EXA111llATION CONTlljUED 

oY MH. SUSICl1: 

Q, Now, referring you to the bottom of the 
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u. Do YOU kl IOW If ti IC ev I dence concern Ing tile 

ullegcd dying declaration of t1Ie vlctlrr. had been Introduced 

prior to tl1at point? 

Issue up, 

A. 
u. 

r.o, It liadn' t lJecn. 

Can YOU explain to !~; WllY YOU brought that 

l~L HUTCI1 l ilS: Your rionor, I tlIlnk thcIt 

assumes facts not In evidence ttIat lie LrouglIt tile Issue up, 

Tile wl tness l1!111self lJrouglIt tiiat point Jut. don't think 

It was tlIe direct response to some que:;tlons, 

rm. SUSICH: Wei 1, Your llonor, I subml t 

tllat tile t.Xlllbl t on Line 18 says, "You ,Jsked her, did YOc, 

IIot, w110 <.lid It to i1er," m1<.J tl1en lie re,ponded to tl1at ques­

tlo11 -- t11en the question I;us, "Did sne say during the con­

versut1011 tlmt Tlr.1 did this to me"? I ttilnk his responses 

I;ere direct to questions 

Mt:, HUTCH l llS: ,J<J ree w I th tilot port , 

I was talking about tl:e part tilut "I wn., raped.• 

MIL SUSIC11: 

tilat, Your Honor. 

Well. I didn't ask him 

rn(, HUTCH INS: Fl11e. MY misunderstanding, 

Your Honor. 

UIHCCT EXAIIINATIQJJ COHTINUfD 

UY MR, SUS!Cli: 

u. I'm asking you, glve11 the fact that this 

Issue of i1er alleged dying declaration t1ad not been Introduced 

l,y tlIe State, WllY YOU determined tlIut YOU silould bring tile 

sullJect up at that point. 

II. lie expected tlmt t11ose declarations would 

come 111. l1r, Herring and L iie wanted -- wt11le Mr. Danner 
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1 tl,111I, I qld discuss It wl tl1 111111. But I may be Incorrect 

allou t ti 10 t. 

Q, Now, the Jury sul,sc<1uentl y found Mr, Ybarra 

guilty of ull clmrges, Is tnat cormct? 

A, Yes. 

Q, Uurlng tile penalty r>hase, were you present 

during that pllase of tl,e trlcl? 

1\. Yes. 

U. Wus Mr. lierrlng present? 

A. 
Q, 

tile argume11t? 

Yes. 

Did Mr. llerrlng re11K1ln with you throughout 

A. lie wus there during my argument and, of 

course, his mm. 1 believe lie left li"fore tlie State's Closing 

Argument. 

Q, Before Ile left, lild lie discuss with you 

any of the t11lngs tlIat you sl1ould Iooi; for wl th regard to 

tile contents of t11e State's Closln9 Ar·gument? 

A. 
Q. 

I lJelleve lie did, y;:s, 

CUil YOU recall Wllot specific things he 

told YOU tu look for? 

A. I don't recall aiIYtiIl11g specific that he 

anticipated. know we talked about 11ls leaving and my 

remolnlng t11ere. But l don't recal :. mJY particular Items 

that we anticipated and discussed. 

a. So, lie didn't advise YOU that YOU should 

01.>Jt;ct to any ol>Jectlonable argument or anything of that 

nature? 

A. Yes. Jlut I don't recall tilat he Indicated 

any particular obJectlons tlIat we ontlclnated. 

Q, Uld you understand that you could obJect 
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A. 011, yes. 

Q, (Co11tl1,uI11g) -- durl11g tile argument? 

Your honor, ! wou 1 ll 11 ke nxirked a Dort !on 

of u Transcript reflect111g tl1e prosecution's Closing Arnu-

ment of the Penalty Dilase, 

TIil COURT: I: ,illl be so llXlrked, 

It ls admitted as a part of tl1e Trun:,crlpt. 

BY MR. SUSICII: 

Q, 

10, 

D!RECT lXAl11ijATll,!!I COIHIIWED 

! silow you 11hot IHE IJeen marked as ExMbl t 

rn1iereupon tlie wl tncss exJrr,Ined tile Exhibl t. l 

Now, ref err 1119 to tliat arnument, 1 f you 

wouhJ look at tlic upper port of tlie argument approxlllXltely 

from Line G through ;w, 

{\, Yes, 

rm. SUS!Clt: I ,1ould also like to have 

11xirked, Your honor, Instruction llumlJer 33 tllat was given to 

the Jury concerning the burden of proof on the sanity defense, 

TIil COURT: ftlCI t llOS been admitted 

and It Is port of tl1e record. 

111(, SUSICH: ,1ould you please examine 

tllat, 

THE W 1TIJLSS: Yes, I t10ve read It, 

UIHECT EXAl1INAT tor: COiffINULD 

uY MR. SUS!CII: 

u. As you cu11 see 111 ti,e Instruction given bY 
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tlIe Court, tlIe Court properly instructed tl1e Jury concernlmI 

tlie presumption wlllch tile defense 1,ould rebut concerning 

son! tY; Is that correct? 

A. Yes. 

Q, Did you feel tl1ot 1.11c State's argument as 

set fort1I In tile prior lxhllJI t, tlIct YOU had to SllOW that 

Mr. Yuarra wus 11ot responslule, auote, wus obJectlonable? 

A, No, I dldn' t. 

a, '/au felt that tlit urnument was In accordance 

wl tlI tlie Instructions g! ven to the Jury? 

!\, Yes, 

Q, Is that stlll your belief? 

/\. I tlilnk In tile cumext of the argument he 

was -- 11011-responslbl l 1 tY and l11sor1l tY were interchangeable., 

I tlI!11k tlmt was cleur to tile Jury. But perl1aps I sl1ould 

have lield tl1em to using tile word prec lsely. I be! !eve we 

lIud ulI1ays used tlIe ten,1 "respo11sll,l i 1 ty• In our argument. 

I'll(, SUSICH: Your Honor, I would like 

to 11uve anotlIer portion of tl1e proc:ccutor's argument mJrked 

as Oil LxlIiblt. 

Till COURT: Y<JU lllUY. Tile Clerk wl 11 

mark it and 1 t Is adrnl ttecl. 

lJ !RlCT lXAl')lljA Tl uI, corn ltlUED 

llY Mil, SUSICII: 

a. SIIOrd/19 you [Xllllll I 12 ln evidence, rlhlch 

Is a11ut11er portion of tl1at argu111er1t ·-

Olliereupo11 t1Ie wl tnesss examined tile Exl1lbl t, l 

I\. Yes, l tiave reau 1 t, 

o. Okay. Tl1at Is a sample of tl1e argument 
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In 11l1lci1 tl,e prosecutor referred sever,:il times to l1ls own 

!Jellefs concerning wl,at tile Jury sllould do. 

111(. IIUTCH lllS: 1 ··n, going to object to 

tlie clmroccerlzatlon unless 11e brlr1g out tile entire Tran­

script to sl1011 i1ow tl1ot Is 011 exafflPlt! uf how he was arguing 

t11roug11 l1ls entire argument. 

Mil. SUSICH: Youe" Honor, I believe that 

tile Transcril>t Is In evidence. 

THE COURT: l 110 I Is true, the 11hole 

Tra11scrlpt is 111 evidence. 

f-11{, SUSICH: 

question. 

!lny,,e I could rephrase the 

MH. HUTCHll,S: I wuuld appreciate th•Jt, 

Dll(lCT LX/\i1Ii,AT1iill. cormNUED 

ilY MK, SUSICII: 

a. 11r. r1cGulrc, do you 1·ecall tl1e Closing 

Argu,ient of it1e Stote? 

/\, Yes. 

a. Do you recall tlle prc•secutor referring ta 

l1ls llcl iefs t11rougl1out tl1e argument? 

/\, I don't recoil It specifically, but I ,ee 

It lie re Ill tile record. 

(l, Dlu YOU make any ol,J t,ct I ans to 111s refi:rrlm1 

to 111S utl lcfs In tlrnt argumelit? 

A. lw, I don't lJellevl! l did. 

Q, were you aware of t11e fact that that t'/De 

of argument may l1ave bee11 olJJectlo11al,le? 

J\, Yes. 11r. lierrlng ano I llad emphasized our 

IJt::l lcfs to tl1e Jury a11d 11c felt 11e mlgl,t have opened the 

c.ioor to tliat, We wanted to make contact wl tli tl1e Jury and 
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we felt tl1at we had a better -- we tel, that we did have a 

POssllJI ll tY of getting In touch WI tii tl,em In that WOY an,J 

took tl1at clmnce, 

Q, So, you or~ sayln~ tl,at you considered the 

ullkctlun lJut cl1ose not to make It? 

A, Yes, 

rm. IIUTCfllNS: Your Honor, could we see 

ttie entire Transcript of tl1at Closl11,: 11rgument? 

THL COURT: 

don't tlllnk It's In the Courtroom, 

Mil. SUSICH: 

that I could continue to refer to, 

Till COURT: 

talned In? 

MH. SUSICH: 

It ,, lgl1t be easier, 

I do l1ave an excerpt 

Wl1lcl1 volume Is It con-

Tl1L Is tl1e record of the 

Reponer's Transcript of tl1e Penal tY Hearing, 

THE COURT: 

very l1elpful. 

111(, SUSICH: 

to Page 10~ of tlmt 11ear rng, 

starts on Page 103, 

Tl1e page number would be 

I'm referring this time 

be! lcvc his Closing Argument 

Your Honor, the Attorr,ey 

Ge11eral has provided me 111 tl1 a copy of ,11s Transcript. 

Till COURT: I :mve It here, I found 

It. Perl,aps tile wl tness ca11 refer to 1t, 

rlY MR, SUSICH: 

Q, 

script. 

DJKLCT LXAMllji\TIOil COIH!ljUED 

Would you tun, to /luqe 104 of tl1at Tran-

Yes, I l1ove It. 
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-
(l. I 'r,1 trying to flml tile reference tllat I 

1;os gol11g to urlng out. I can't fi11iJ lt. 

Well. 111 any cuse, tl1!s doesn't appear to 

ue -- l dorr't see it. Tliere HOS sm.,, 1·efere11ce In ttre Closing 

Argu111<;IIt to anot11er case Irr Uy i11volv 1119 a case of a person 

nan1<:d uern r 1 s !Jean, 

,\, 

Q, 

A, 

LJo You reca 11 tlla t? 

Yes, I do. 

Carr you ~xpluin 11l)l]t tl10t was all aoout. 

I tJel kve t11at l HIJS arguing it uas In-

appropriate to excuse Mr. Yuorra wiwrr i1r. Dean was not execut­

ed onu wIIe11 tire Stute didn't even asl, for Ills death, 

u. LJ!<.J you recall tI1e :::atc's arguing with 

regonl to Mr, Dean's case and tire rco'.;nns why lie did not 

elect to !r;uiose a deotil Penal tY Irr tircrt one? 

/\, l don't recall tirer,r :;peclficallY, But I'm 

sure mey are In l1ere. 

Q, You also recall a poI·t1O11 of the final 

argunient wirereln tire prosecution rcf,,rr·cct to tl1e Genovese 

case In tire Starn of :iew Yori;'/ 

/\, Yes. 

u. llo you recal I tt1at tlIe State Indicated that 

tire u!tnesses to tlrot cr!r.Je stood uy u1Id watcl1ed and ttrat the 

Jury could 110w do sm,retl1!11g about tl1ls crime? 

A, Yes. 

Q, Did you feel at ttre time that that was an 

obJect!o11aL,Je argu111ent? 

ii. 

u. 
A, 

u. 

I d!d11' t n,cogn!ze mat was abJectionable, 

Ttrut • s wl1Y 110 olJJectlon was Interposed? 

Yes. 

!Jo you recul I ever trying to arnue to tile 

Jury or to tlie Court co11cern!ng tire selective !mposltlon of 

-J~-
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Honor? 

i'II<. SU~!Ch: 

111(. HUTCfi WS: 

111(, SlJS!Ch: 

T: IE 11 !TiiLSS: 

frs. 

1 ; tnls Exl1lbl t 13, Your 

1 l1ave looked at It. 

D ll(lCT lXAi)l 1i/\Tl JU COIITI ijUlD 

dY Ill<. SuSICii: 

ll, Wl tl1 reference to ,t1at Exhlbl t, does that 

refresl1 your recollection of tl1e ,liff>'s findings concerning 

tl1e penal tY 1>l1ase? 

J\. 

(l. 

Yes. 

ls It true, based upon that Exhlbl t, tllat 

tne Jury found for tl1e deot11 pe,101 tY upon four aggravating 

c1rcumstm1ces? 

Yes, A. 
Q, Two of wiilcl1 was ti1e finding of the sexual 

ossaul t 011d tl1e kld11uppl11u ct10rge; 1s t11at correct? 

Yes. A. 
Q, uues tliat In any w1y alter your opln Ion 

aoout your toctlcol decision not o 1Jtte111Pt to move to dismiss 

those cl10rges during tl1e trlol-ln--:lllef? 

Ml(. flUTCfl ms: Y<Jur Honor, I tlllnk. tliat 

tl10t's rn1 Incorrect c11aracterlzatlrn1 of wllat occurred. And 

tl1ere was a root1011 bY tlie defense to have those taken away 

from tl1e JurY, ti1e decision on kldnopplng and sexual c,ssault, 

I t11l11k rncre ls only a question In counsel's mind as to 

wnen tl1at occurred. It \-/GS not after tl1e prosecution's case­

l11-cl1lef, It was after t:ic entire cnsc. 

MH, SU~ l Ci1: Your Honor, I believe his 

testimony previously wus tl1at tllerc 11as a decision not to 

-37-
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c11alle11ge It durl11g tl1e trial on ti1( Lasts tlJOt they ha<J 

determined t11ey would not L>c succes'..fLI. I ITXJY be lnco,-rect 

lu tl1ot r~ccl lectlo,1. 

TliE COUllT: fie IL ask ltlm again. 

Let's clarify tile record. 

U!KLCT CX/\ljli,AJ~G,I cornrnuED 

bY Mil. SUS!CII: 

ll. Do you recal I maU11<1 a motion during the 

trial, at 011Y point, to d!smiss or cc, dismiss the two cllarnes, 

sexual assault and rope on the busi; of Insufficient evidence? 

,\, Ho., I <Jon' t tl1illL W! L11d. 

Till COURT: 1:ounsel, do you 110ve a 

refore11ce tllat we ca11 look at? 

rm. SUSICII: ioJr Honor, we are trying 

to Pill tiils uown. 

TIil CUUHT: Gu al 1ead and take your 

time. realize tl1is is a large 1rrn,scr1Pt and difficult 

to deal wl tll. 

MH. SUSICH: 01 .. ay. Tile reference Is 

on Page 11J99 of tile Trial Transcript wl1lcl1 ls Volume 5. It 

appears t11at wl1at 11uppe;:cd ls tliere was an obJectlon Inter­

posed to lnstructlo11s ut t11ot point. 

Dlf:lCT lXI\MlljATION CONTltiUED 

ilY 11k. SliSICII: 

u. Do YOU recal I ti)Ut'/ 

A. I do11't speclflcc1IIY recall It. 

tllere WllS a -- know tl1erc was -- 1 t took us a 10119 time 

to settle l11structlo11s. knoH tl1cr ,, were ob] ectlons to 
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Instructions. I don't recull tl1e spc:clflc Instructions ,)r 

specific olJJectlons to tl1c111. 

Q, After tile trial concluded, did you have 

uny cm1ferc11ces wltl1 tu~ PulJllc Deft:nCer's Office in Carson 

Cl tY concerning oppel late issues tt101: ;tJould be raised? 

1\. Yes, 

ll, Wl tll 11t1om dlci YOU :;p,:ak? 

/\, I rnlnk I spoke 111 ·:t, Robert Bork. 

Q, lJo you recul 1 wt1en tl,at was? 

A, It 1;ould 110ve been tn tt1ln a few weeks, 

tl1l11k. after tl1e Verdict. I don't n":all tl1e particular 

date. 
Q, tlm1, coucen1i11g tl1,, ,:losing Argur:ient of 

cour,sel of cl1e State uurl11g t11e per,ult'I pl1osc, Mr. Herring 

1,us not present during tl1at aruumem: ls tl1at correct? 

II, Tllat's corrcn. 

Q, Did YOU drm; OllY utklltlon to anYthln£ 

tl1at occur mt.I In tl1at arnurocnt to Mr, Jork or anyone el,,e 

In tile Public Defern.Jer's Office? 

A, I don't llel !eve I dlJ, no, 

Q, would YOU SUY tl10t YJUr follure to object 

to sornc portions of tl1e argument, at least, was Influenced 

IJY your iuexPerlence In tl1ese types of cases? 

A, Yes, I tl1ink 1 t prol.,JblY was. 

Mil. SUS!Ch: 

a oorncnt., Please? 

THE COURT: 

MIL SUS!Ch: 

Your Honor, could I t1ave 

You certalnlY moY, 

Your Honor, that woul.d 

lle all t11e questions we l1ove of Mr. 11cGulre, 

Till COURT: 

MIL l1UTCl1 WS: 

a moment. 

-J:J-

You can Cross-Examine, 

If I could Just t1ave 
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THE COURT: l>'c could take a st1ort 

recess. Till:; would lJe a good point. Te11 minutes. 

(lit1ereupo11 Court recesscc m tt1e hour of 
2:12 p,m. 111 tlw ol,ovc "x:tter.) 

(i/t1ereupo11 Court reconveI:c:I at ttIe t1our 
of 2:20 p,m. 111 ttie auove matter.> 

TIil COURT: lie ore ready to continue. 

Please I.le seuted. Tile 1-11 t11ess ls 011 t.t1e stand, the Parties 

are present. We are really to contlIIu,., and cOlllllence Cross­

Exoml11otlon. 

MR. HUTCHINS: T\1,mk You, Your Honor, 

C/\OSS-EXAMl tlAT lill.l 

DY l'lf(. hUTCH ms: 

Q, Vir. McGuire, wlJOt 1'111 going to do ls 1mrk 

IJackwords so r11GYbe You crnI recall so1111: of the questions that 

lluve been asl;ed of you 011 Ulrcct aml n,Jybe a ll ttle bl t 

uttter ldeu of w11at we are talking ac1out, 

First of all, I 1muld like to discuss with 

you tile fact or decision 1111etlIer or not you moved to dismiss 

tt1e count for sexual ussuul t and kld1mpplng, I would l Ike 

to sI1ow you now, 1 f I may approach tlw wl tness, Your Honor 

TIIE COURT: Cer· rnlnlY, 

MIL fiUTCldllS: I 'rn sl1ow!ng tile wl tness 

what Is tl1e TrorIscrtpt of t11e Trial liy Jury, Volume 5, and 

defense cou11sel has aJremlY seen t11!:;, Tills Is at Page 1096, 

BY MR. IIUTClill/S: 

a. 

CROSS-l;XAMI,l/\TIOri COiHl[jUED 

I would, first of ol I, let me ask this: 

-90-
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Was It your test lmony you don't rec!l 11 wllether or not t~,e 

defense wade a fi10t1011 to dismiss, or uo you tJellevc you did 

not 1,1Uke u r,utlon to dismiss tl10se por ,icular counts tllct 

we were talklug utJout at onY tlrne duri11g tile trial? 

A, Tlllnklng back, my lit,:;t recollectlon ls 

that"'° uh.ln't nokt sucn u motion, If It was ln there, 

men we mode l t. 

Q, 

recol lcctlo1r? 

I\, 

ll, 

Would tire Trunscrlpt tielp refresh your 

Yes. CertallllY. 

Let me point to PCl<Jt 1093, I would have 

you read frnr,r about tlie mldule over to tile top of Page HOO 

to yourself. 

<Wrereupon tlie 111 tncss exmtncd t11e document,) 

I\. Yes, l see we did os,. for an advisory 

Instruction tlrat tlrere wus ir,suffic!L:nt Information on tne 

tlrree clmrges, 

u. 1itrat ttiree clrarnes,' 

Kld11appi11g, tire sexUl,l assault and the 

battery wl tlr the Intent to conr.ri t sernul assault, 

llean case? 

(l, 

I\• 

a. 
A. 
Q, 

/\. 

0, 

A. 

At w:1at point dld ,or; ask far tliat? 

ThLlt was during till sett! l11g of instructions, 

wliat was tl1e result llf your motion? 

It ,ms denied, 

Dlu you 11ave 011y Involvement In the Dennis 

Yes, 

Wi10t wus tl,ul involvement? 

l llo11dled 1 t liere lornl!Y, rregotlated II 

Plea ugree1.ieut for Mr, Dea11 on Iris ucirul f, 

u. Wllat kl nd of case ~a,, that? 

-91-
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for crirnl11Ul respo11slbl 11 tY WI ti1 co,,,.ictency to sto11d trial 
!11uicutl1,g LY crl111J11al re,po11s!lJlllt'I Is rneant sanity u11der 
tile Mci,augi1ton Huie. 

u. LJo you recall 1111ct11n or 11ot tl,e prosecutor 
equated respwsllJI 11 tY 111 tl1 l11su11l ty (II: any ot/1er point In hi:, 
argur,icnt? 

/\, I lJel !eve t11ut was u,e context wl tl1ln 11hlch 
Ile used tl1e term •responslbll 1 tY." 

Q, /It w/iot pui11t 11Os l t,. exactlY, tl1at Mr. 
herrl11g ieft tl1e trlUl'? lJo you recall'' 

J\, Yes. lie left, I bel 1eve, -- tllere was a 
12 I State's Ope11lng, tlie11 my arnur,1e11t, t11e11 Mr. Herring's arnu-
13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

,. 
26 

27 

,. 
,. 
lO 

:12 

ment, O11d tl1rn Ile left. T11e11 tile Stoc,, Yove Its closing, 
u. 
I\. 

u. 

Wl1Ut PliUSC of tl1e trial was tllat? 
Tl1ls was in ti1e Pe11ol tY nearing. 
!Jo you recuJ l wl1y 11r. Herring left? 

J\, fie i1au sor,1e kind of scl1edule or travel 
conrnltrnent. do11't recoil Just w11ut lt was. 

u. Let me refer you t,u,:k to Ext1IIJI t 9, talking 
about tlJC Prosecutor•~ Cross-Lxomlnutlo11, I believe, of a 
Mr, Sore11so11, wl t11 regard to tile lett1n uy tile Defe11dant, 
Lookl11g at Page S71 at Line 7, can you 1:ell us w11O tl1at 
letter wos uddressco to. 

J\. It 11us ud~rcssed to hl1O111 It fil'.lY concern. 
Q, Uurlng tlw entire context of tllat let tee, 

ts tl1cre a11Y refereuce to tl1e Jury, spec 1 fl cul ly? 
J\. No, 

u. Did I 1,ear you state- on Direct Examlnotlon 
-- I llellevc tile Question 11as, was It a tactical decision 
not to ouJec, to tl1e letter ulrected to tl1c people respom;lble 
for 111s lncurceratlo11. Was tlmt srn,ict11!11g allout tile context 
of ti1e question? 

-'..l:..i-
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Y(;S, J\. 

Q, <Cc11t111u!11g) -- 1:1 tl1at case -- or a doctor? 

Wimt ims tile reasJ11 for be! levlng thc1t the 

stater,'Kc!llt reoardlng tl1e fact tliut l t ,;as Tim 1-1110 did It: --

wlmt was tl1c ueclsl011 for 1m11tlng LICH 111 evidence? 

/\. 

taKell OS a 11110Je. 

To s1,ow ti1e u11relloliilltY of the statements 

U. Tllere 11ere severul of Iler statements tllat 

dlll11't really meet any ot11er evlde11,:c 111 t11e case, Isn't that 

true? Suci1 statcr,ieuts us, "Tl,ey <JicJ It"? 

A. Yes. 

Q, "Tin, d lu 1t"? 

/\. Yes. 

Q. s11e 11au several ll<]LICS? 

j\. Stevt ~·JUJ one. 

u. Iii tll regurd to [Xiii Iii t 7, I be! !eve t11ere 

Is u ulscusslo11 uoout so,,ie scuffl i111J, wi1cti1er tl1ose JOOrks 

111lgi,t l1avc Licc11 wrcstll11g or ,1,1otev,n, Can you tell us 

that's Exl1li.Jit l 11110 was tlie wl t11c:;s at that tine? 

J\. believe tl1ot wo:; dee Hofhelns. 

U. 1J/10 t'JUS lit:? 

J\, he ,ms oilc of tile t110 flsiienoon that first 

discovered IIGIICY. 

u. iWH, 1f I unucrstrn,,I you correctly to say 

011 lllrect Exumlnatlon, you lJel levc 1M1 t11at JOOY be obJectlon•­

ablc? 

J\, Y~s, olJJcct1011oule us oplnlo11 testimony 

wlti1out OJIY fou11dutlo11 tu si1m1 t/1ot l,c 1;ould be able to 

recog11lze scuffle 11orks or ulstl11gul~,1 tl,em from otl1er mrks, 

IJ. imt to say ti1ot 1 t would be Inadmissible 

Just because on obJectlo11 Has lll(]ud 

i\, lmt 11ecessarllY. 
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Q, 

{\' 

a. 

/le 11as i,1volved 1:1 tl10t discussion? 

Yes, 

lie concurred wl tl1 your decision and the 

decision of llorm Herring tl1ot you :sl1ould not seek a Three­

Judge Panel? 

f\. Y,,s. 

o. Was it correct t/1ot -- did I hear on Direct 

Examination you stute tliat you wen:11', sure if you discussed 

wi t11 tl1e llefe11dant 11I1etl1er or not you s/1ould Just Plead and 

go to tile penal tY l1eari11g 111 tt1 tile Jury? 

11. lie mcJY llave dlscu:;s,,d it witt1 him very 

briefly. he wus ador,xmt!Y against I11IY kind of a Plea other 

t11u11 seeking 011 acquittul or 011 acciu!nal llY reason of 

l11so11itY. so tl1ot realiY wus11't rnI·1t11!1Ig that we urged on 

111111 or discussed wi t11 111,1 at rnIy rnon, tlIan Just If we iren­

t1011ell It us a poss11JilltY. 

IL ,mat 1;as ilis respo11:;e wl1en you discussed 

wlt11 I11m wl1et/1er or not you si1oulu .lu:;t go to tile penalty 

/1t,orl119 for tl;e Tliree-Juuge Panel? In you recall? 

ii. 

011 tne matter. 

l don't knmi tl10t: I,,:, lIad any strong feelln•is 

tlllnk tiIot lie let. n1msel f IJe guided llY 

i.orm and myself. tIIat 11~ 1muld Ile Lett:er off wltll a Jury 

Trial mun u trial wl t11 tne Court mid wl ti1 a trial to tile 

Tlirte-Judge Pone l. 

advice and concurruJ. 

tt1lnk lie Just 0,1 ttiat listened ta our 

a. T11ere wus general u i scusslon auout your 

Opening Statef,l,llt 11i,e11 you admi ttccl t:Iat tl1e Defendant nad 

kllleJ tile vlctllil in tills cuse, You c.uld, I believe, 0.1 

lllrect Exru,1!11atloI1 tl1ut It 1.us fir. IIe,ring'c IJellef and your 

Ile! lef tt1at YOU ncelied LU SIMI ti1C Jury tl10t YOU were forth­

rlg11t. 

/1., Yes. 
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Q, That's IJecouse of ti1e fact that you were 

arnul11g tl1e lnsanl tY defense? 

A, Yes. 

o. WoulJ it ulso Ile l,a:,ed In port on the 

p11yslcul evl<Jence tlIat t11e prosecutlo11 lIad on the murder 

ci1argc? 

A. Yes. 

Q, Did tllOt Include tJ1i, flI1gerprlnts on the 

gos can? 

II, Yes. 

u. Did tilUt 1 llC l ude tilt.: Loot ioorks found In 

tile desert tl1ot rntcl1ed ti1e LefemJur1t 's boots? 

A. Yes, 

Q, 1/ould IL also ue part due to tile tire 

tracks that rnatct1ed ti Iose of ti :c Uef'e.idont • s trucl;? 

A. Yes. 

(l, Would it also ue due in port to the foot-

prints of tile victim found on top or ur1e of tl1ose ti re 

tracks tlmt i;as matclied to t11e Defendunt' s truck? 

A, Tliat was a fuc tor, '/es, 

(l, Do you feel tl1ot U1c evidence was prettY 

strong that lie In fact killed 1/ancy Gr-I ffl tt1? 

II. 

a. 
II, 

Q, 

Yes, I dlu. 

Did tlr, lierri11g concur 111 th tlmt? 

Yes. 

You're tulklng at.,ouL tile reauest to h,Jve 

add I tlonal counsel assigned to tile case. bel I eve that 

was /lr. Perkins was tlie Intended at tomey? 

A, 

(l, 

I\. 

a. 

Tlmt's rlgl1t. 

Was 1t ever discussed wltll Mr. Perkins? 

Yes, it HOS, 

Do you knon wl1ett1er or not Mr. Perkins hod 

-101-
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ott1er cases qolrrn at that time? 

/\, I l:nmt tie llad a rnciload. don't be lleve 

that ti1ere 1ms rnwtl,!110 lie fd t 1tou ltJ preclude him froo 

l10llllll11g tli!S case. 

u. You rnlkeu 011 Dirt!ct examination 111th re-

ganJ w tl,e tl1eory of tlie rnse. I lie, ieve vou stated that 

your t11eorv wus tliut you were go!n(I to claim lnsanl tY as 

a reasou for not uel11g gui l tv of r,,u,·der. 

A. Yes. 

U. At least tl1e not 'lUl I tY by reason of 

lnsa111 tY rn1u that tile Defendant wm; 11sJt gull tY of tt1e sexual 

assuul t, O11d tl1e kldnupplug and tiw buttery; Is that correct? 

ls11' t 1 t true tt1at ti1ere ,ms some oc:lii:r ttieorles ln the 

defense, for lnstauce, tl1ut if ti1e 1Jel'e11dant was not Insane, 

tt1ut 11e ,ius gu i I i:y of seco11d ~eqree rn.1ruer because of ln­

toxlcatlo11? 

l11ut's correct. 

Q. 1111d ti1e same 1iltl1 t!1e i11toxlcatlon defense 

on specific intent wt t11 regard to 1.11c other crimes charged? 

11. I be! !eve we urgw!L ttmt, also. 

u. U1J I i1eur you stut,., It was also tile desire 

of tl1e Uefe11clrn1t to keep out preJucll.clal evidence such as 

pnotogrup11s lllld 11~,1 tlog tl1e testlnrn,v of preJ u<Jlclol Impact'? 

A. Yes, It was. 

Q, How runY Pl1otogrrn,11; were octml ttt,'\l that 

SilOflCU tile Victlrn? Uo YOU recul I? 

A. t11l11K ti1ot tl1er<! was one from tlie scene 

and Dile fror,J tl1e autopsy, 

o. Tl1ere 11ere several rntlons by the defense 

to exclucie scwrol Pl1otogrupJ1s? 

A, 

o. 
Yes, 

In fact, Dl,e of tl1oae was successful In 
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coo1,1l tme11t ut Lakes Crossing, 

a. \.il1lcl1 was early 1'l8l; Is that correct, 

Mr, l1cGul re? 

A. Yes. 

Q, Was lie adamont 111 denying the crime? 

A, Yes. 

u. lll10t was lits account of denying the crime? 

!Jld lie Inform you as to wl10t 11ad occurred? 

A. Yes. He ackl1O11leclgcd that he had picked 
UP tlanCY Gr! ff! th and a CO!llDOillOII; Umt Ile had driven around 
with tllem, tllat he let the conva11!O11 off and he and Nancy --
1 think Ile acknowledged thcY had gone to Ills trailer an,J 
then lie Indicated that sl1e had Produced a Quant! tY of 
cocaine, that they hod sl1ared toget1,er, and that after that 
tl1ey 11ad driven Into town, that she lmd seen her boyfriend 
In a dark car and that si1e nod becrnrc worried ttmt her 1Joy­
frle11u would see thew O11d lie left her off by the park b11 

tne Caurtl1ou~e and tlmt tie had gone a11d bought a Pizza nnd 

gone back h0111e to eat his Pizza and hod no further knowledge 
as to 11Ow she had met 11! th her deat11. 

a. Did you attempt to follow uP on that i;torY 
and detennlne wl1etl1er or not there was anything to corro­
borate? 

A, Yes. 

a. What aid YOU do? 
A, We lmd our Investigator look Into It, He 

Indicated that he felt the fingerprints that had been found 
were planted IJY tne police on the gas con, 

a. Who Is •11e"? 

A. Robert Indicated tlmt he felt that the 
fingerprints had IJeen planted by tt1e police. And we had 
those exooilned llY an Independent forensic laboratory for 
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t11elr opinion as to wlietlier tllat was a posslbllltY, 

a. Wllat about tlIe Pizza? Was tl1ere anyttIJng 

done to verify tiJat tile JJefendont lmc lIod a Pizzo? 

A • I believe our Investigator went and Inter-

viewed some people at tile Pizza Hut an<I was unable to -- he 

found that Robert liad gone 111, liacJ a Pizza, but he couldn't 

tie t11c date down, Is my recol lectlon. 

(l, Did you attenllt to v,,rlfy the presence of 

the victim's boyfriend In tile black car? 

A. 
(l, 

A, 

Yes. 

How did YOU do tllat? 

Aooln, we asked our investigator to try ta 

Identify that person. don't llellevc he was able to 

Identify srnreone as that person. 

a. Did that affect did tile results of 

tl1at Investigation affect your trial strategy or decisions? 

A, Well, It appeared rnot we were facing cI 

difficult, very difficult time trylnq to defend on his not 

having COl;Jnl tted tile act. We were faced WI tll that PhYSICOI 

evidence Plus tl1e testimony of Nancy's companion. Conse·­

QuentlY we atteJlilted to talk to Robert ,illout whether he was 

llelng trutllful wl th us and wl1etl1er or not he had some mental 

1 llness. 

a. How many times did vou talk to him about 

t110t? 

A, It was the topic thllt we would talk alJout 

aud sometlr1~s he would be very unresponsive. I wouldn't 

llrlng It UP for a while, Hut It was something that we were 

considering, 

Q, Can YOU tel I us wl1cn, If ever, tlJat the 

llefendaut finally told YOU t11at Ile had participated In the 

murder? 
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II, It was, I believe, when Mr. Herring and I 
met wl t11 lllm at Lakes crossing at tl1e time he was found to 
be corI1Petent again to stand trial, 

a. 
A, 

Wi1at was tile context of hls statements? 
Tllot Ile 110d, while i,e was there, and 11hlle 

tie was ur1der his course of t11eraPY, lie had had sort of c1 
vision In wl1lch /1e hod seen, l Ike a ioovle on the wol 1, the 
events of t/10t evening In wi1lc/1 he wJs estranged from his 
wife, He tried to get tile good voices to assist him In 
getting I.Jack wl t/1 her. Sile, rotlier t/1,in he -- he heard a 
satanic voice tl10t IIXlde sorne re100rk •••• I don't recoil the 
specific rer.xJrk, And ti1en lie hod met tt1e girls and ofter 
lettlll!l one off t,e and Haney llod Just ,,een driving around, 
They went out and l1e -- I think lie wns going to show her his 
work site or sometlllng out at Togers Smokers on tile rood on 
TlllrtY-Mlle Road and the voices told /1im to socrlflce her 
and /1e COlilPl led wl t/1 tllOt demomJ. 

Q, Did some of tile story 11e told you -- let's 
not talk about tile So tan Iden ti tY. lllc some other I terns 
appear to flt w1tt1 t11e Pi1yslcol evldem:e? 

A, Yes. The fact that Haney hod been to 
Ills trailer 111t/1 illm, that tl1ey /1od lJeen out on Thirty-Mlle 
Road together, 

Q, 

A, 

That was out towards where he worked? 
Yes. 

a, When 1tas that that he gave you this story? 
A, That was at Lakes Crossing Just before he 

returned !Juck here to Will te Pine County, 
0, Would t/1at Ile allout f¾Jrch of 1981? 
A, Yes, 

Q, !s 1 t fair to say tl1at the Defendant's 
mental capacl tY nucutoted dur Ing tills JenghtY period before 
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trial? 

A, Yes, 

Mlt, SUSICH: Your Honor, I would 

obJ ect and lilOVe It be stricken on tl1e <Jrounds that I don't 

know tills wt tness's testlno11y as to tl1e fluctuation of the 

UefernJunt's mental cap,Jcl tY 

MR, HUTCHJHS: I l'4 I I 1 reDl1rose that, 

All rtgllt, TIIE COURT: 

llY MR, flUTCliINS: 

a. 

CROSS-[XAfll ljAJ I 011 COi ff l ljUED 

Did It appear to You tnat tl1ere was scxne 

differences at various stages prior to t:1e trial In tile 

DefernJunt's ability to perceive and so forth, 1.,ased upon 

your own contact 1'4ltli him? 

J\. 

a. 
Yes. 

Did tl1at affect tile 1101' YOU decided to 

enter a plea 011 behalf of your client, or Pleas? 

A, Well, 110, not so mucl1 us present mental 

state, That was more a question of wl1etl1er we 1'4ere clmllenglng 

Ills coni:ieteucy at any particular time or not. It was the 

sullstance of Ills accou11t tlmt prlmarl l Y qoverned our tl1earv 

of tile case and our plea and defense 011 i1ls bel1alf, 

Q, Uo you recoil what Gre•.1 Damm's backgroun,j 

wus ot tile time lie entered Into tt1e case'/ 

A, I think Ile HOS Chief Trial Defender for 

ti1e Public llefendcr's Office and workecl for them, I think, 

fur o couple of years, 

Q, 

was µrlor to tliat? 

A, 

Do you !love any Idea wt,at his background 

We were In Jou school together at McGeorqe, 
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u, Uo you know 11lie[lIer o:- not Ile tried any 

costs for tile Pullllc llefender's Office? 

1\, I believe liud I1ad, yes, 

u. IJOtll YOU Olid Greg [i[Jlllil were at tile Prellmlnl·· 

11ory hcarl111i ; Is tl1at rl911t? 

,\, Yes, 

(l, And YOU questlOllC'd tilt! WI tnesses? 

11. Yes. 

u, You also later quesiloned the same witnesses 

that appear~'d at tl1e trial? 

11. Yes, 

tl, Greg lJar,1,1 1ms tl1ere 111tl1 you and assisted 

you In yuur cross-1:.xar.ii11ut!on? 

/\, Yes, 

a. You conferred wl th Mr. DOlllll at tl1e end of 

tile Prel11al11urY tteuri11g w1 tli regard to tile sufficiency of 

tiie evllle11cc'l 

A, Yes, we l11d, 

U, At tl1e t!mt you mude (J ueclslon based upan 

your presence at tt1e Prellm111ary liear!n11 and tl1e presentation 

of tile evidence not to elm! leme tl1ls s1Jfflclency? 

A, Yes, 

a, I believe you were talking about, you were 

asked 011 IJ!rect lxomlnotlon about wilot you tl1ougllt the evl­

Jence was to snow tl1ut Uoncy llacJ IJeen rnped, I llelleve you 

stated tllcrc 1-1os semen found Ii, tile victim, 

/1, Yes, 

u, Aiu tile victim stuteu tlJOt she hod been 

1\, Yts, 

u, ~as there ott1er evidence t11ot hod been 
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presented'/ 

Well. i1er prn1t1e~ 11ere found at tile scene 
of ti1e crlr,11;, appare11tlY, l1avlng been :-eiooved frorn her and 
t11e11 ner pants put back 011 oefore sl1c ,ms burned . 

a. Tllere 11as 110 evlde11c1· of Lurnlng of tile 
pa11ties? 

A. No, 

tm. SUSICH: I would obJect to the 
response 011 tile grou11ds 1 t presumes tlmt tt1e panties wern 
re,noveli from lier, Tllere Is evidence tllat the Panties were 
reinoved, but tl1ere Is 110 evidence as tu wl10 reiooved tliem. 

TIIE COURT: Tlmt certainly ls correct 
In tnat respect. 

Ml(. HUTCHINS: Tiiat's fine, Your Honor, 
I was getting to tne POl11t ot,out t11e p0,1tles being found. 

CKOSS-EXN111jAT I QliJ;IJIH I NUED 

JJY Mil. HUTCHINS: 

Q, llfter tl1e Defendant wus -- first of all. 
let me ask you t11ls: Wl10 were tile doctors who detennlned 
tlmt t11e Defendant was In fact competent to stand trial the 
first tl~it;? 

A, I IJel ieve we osl(ed Dr. Chapel and 1 think 
eltl1er ilr, Gerow or ur. Molde. 
ur. Gerow, 

I t11lnfc It would lmve been 

/\, Do you recall a letter being written bY 
!Jr, Cliopel flied wltli tile Court on January, I believe lt'i: 
3, 1980, wl tll regard to tile CO!llPCtcllCY of Mr, Ybarro? 

J\, Yes. 

u, Let r.1e slloH you tliat particular document, 
l1ove already shown It to defense counsel, That was In fact 
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