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DOCUMENT DATE VOLUME PAGE(S) 

Affidavit of Counsel Glynn B. 
Cartledge  

10/29/1993 8 1948-1951 

Affidavit of Gregory Damm 08/27/1981 6 1375-1376 
Affidavit of Norman Herring 07/13/1981 6 1317-1318 
Affidavit of Steven G. McGuire 
in Support in Motion to 
Withdraw 

08/27/1981 6 1350-1374 

Amended Notice of Appeal 1/16/2024 20 4987-4989 
Amended Order Re: Competency 11/29/1979 1 17-18 
Case Appeal Statement 12/18/2024 20 4944-4949 
Case Appeal Statement 1/16/2024 20 4990-4995 
Corrected Notice of Entry of 
Order 

12/18/2024 20 4953-4969 

Decision and Order Re: 
Competency 

11/19/1980 4 982-986 

Decision and Order Denying 
Petitioner’s Motion to Strike the 
Death Penalty 

06/26/2008 11 2612-2656 

Deposition of Martin Wiener 08/28/1985 6 1383-1443 
Deposition of Robert Bork 08/28/1985 6 1444-1487 
Deposition of Robert Ybarra 08/28/1985 7 1537-1551 
Deposition of Tom Perkins 08/28/1985 6-7 1488-1536 
Exhibit List in Support of 
Petition for Writ of Habeas 
Corpus  

10/9/2024 11 2669-2673 

Exhibits 
1. Psychological Evaluation 
Report by Dr. Gutride, January 
14, 1981. 

10/09/2024 11 2674-2677 

2. Neuropsychological 
Assessment Report of Dr. 
Schmidt, August 12, 2002. 

10/09/2024 11 2678-2699 

3. Neuropsychological 
Examination by T. Young, 
January 15, 2008. 

10/09/2024 11 2700-2706 



3 
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4. Confidential Report of Dr. 
Erin Warnick, Ph.D., April 11 
2011. 

10/09/2024 11 2707-2720 

5. Neuropsychological and 
Psychological Evaluation by Dr. 
Mack, May 29, 2012. 

10/09/2024 11-12 2721-2774 

6. Declaration from Evaluation 
by Dr. Greenspan, March 28, 
2012. 

10/09/2024 12 2775-2788 

7. Confidential Forensic Report 
by Dr. Millspaugh and Dr. 
Viljoen, May 13, 2004. 

10/09/2024 12 2789-2849 

8. The Seventh Judicial District 
Court’s June 26, 2008, Decision 
and Order Denying Petition’s 
Motion to Strike. 

10/09/2024 12 2850-2896 

9. November 25, 1980, 
Psychological Evaluation by Dr. 
Richnak. 

10/09/2024 12 2897-2902 

10. January 21, 1980, 
Psychological Evaluation Report 
by Lynn Gerow. 

10/09/2024 12 2903-2906 

11. February 8, 1981, 
Psychological Evaluation Report 
by Dr. Neal. 

10/09/2024 12 2907-2910 

12. August 5, 1980, 
Psychological Evaluation Report 
by Dr. Pauly. 

10/09/2024 12 2911-2913 

13. Ybarra v. Gittere, et al., 
United States District Court 
Order Denying Rule 60 (b) 
Motion, filed September 23, 2020 
(ECF No. 320). 

10/09/2024 12 2914-2941 

14. Declaration of Mark Ybarra 
dated August 30, 2002. 

10/09/2024 12 2942-2946 

15. Floyd v. Nevada Department 
of Correction, et al., Case No. A-

10/09/2024 12-13 2947-3230 
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21-833086-C, Exhibits in 
Support of Opposition to NDOC 
Defendant’s Motion to Dismiss. 
16. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Instructions. 

10/09/2024 13-14 3231-3268 

17. Psychiatric Evaluation of 
Robert Ybarra by Dr. Louis 
Richnak dated December 30, 
1980. 

10/09/2024 14 3269-3272 

18. Dr. David Price signed 
verification with CV and 
Documents Reviewed, dated 
September 25, 2024. 

10/09/2024 14 3273-3330 

19. William M. Asher, M.D., 
Staff Psychiatrist letter to Vice 
Principal Morris at James 
Marshall High School re: Robert 
Ybarra, dated March 19, 1969. 

10/09/2024 14 3331-3332 

20. Eighth Judicial District 
Court, Clark County Nevada, 
Zane M. Floyd v. The State of 
Nevada, Case No. A-21-832952-
W, State’s Response to 
Petitioner’s Third Petition for 
Writ of Habeas Corpus 
(Post-Conviction) filed June 4, 
2021. 

10/09/2024 14 3333-3352 

21. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. Salvador Godinez, 
Warden et al., Statement of 
Additional Claims, filed May 14, 
1993. 

10/09/2024 14 3353-3371 
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22. United States District Court, 
District of Nevada, Robert 
Ybarra, Jr. v. E.K. McDaniel, 
Warden, et al., Amended 
Petition for Writ of 
Habeas Corpus By A Person in 
State Custody, filed September 
20, 2002. 

10/09/2024 14 3372-3460 

23. In the Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Robert Ybarra, 
Jr., v. E.K. McDaniel, Warden, et 
al., Petition for Writ of Habeas 
Corpus (Post- 
Conviction) filed January 14, 
2013. 

10/09/2024 14-15 3461-3550 

24. Nevada Department of 
Corrections, Execution Manual 
dated September 15, 2021. 

10/09/2024 15 3551-3572 

26. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 1, Tuesday, June 9, 
1981, at 10:00 a.m. 

10/09/2024 15-16 3573-3847 

27. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial 
District Court for the State of 
Nevada, In and For the County 
of White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 2, Thursday June 11, 
1981. 

10/09/2024 16-17 3848-4141 
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28. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of 
White Pine, Reporter’s 
Transcript of Trial by Jury 
Volume 3, Tuesday June 16, 
1981. 

10/09/2024 17-18 4142-4415 

29. The State of Nevada v. 
Robert Ybarra Jr., In the 
Seventh Judicial District Court 
for the State of Nevada, In and 
For the County of White Pine, 
Reporter’s Transcript of Trial by 
Jury Volume 4, Tuesday, June 
18, 1981, at 10:00 a.m. 

10/09/2024 18-19 4416-4679 

32. Nevada Pardon’s Board 
Meeting Partial Transcript of 
Proceedings, December 20, 2022. 

10/09/2024 19-20 4680-4760 

33. Nevada Department of 
Corrections, Medical Directive 
701, dated June 2021. 

10/09/2024 20 4761-4763 

Judgement of Conviction and 
Sentence 

07/23/1981 6 1319-1320 

Letter from the Court to Ed 
Horn 

02/08/1994 8 1954 

Letter from the Court to Mr. 
Ybarra  

02/08/1994 8 1955-1956 

Letter from Ed Horn to the 
Seventh Judicial District Court 
Clerk 

03/22/1994 8 1957 

Letter to Judge Hoyt from 
Lake’s Crossing Enclosing 
Documents 

05/20/1981 5 1121-1129 

Letter to Hoyt Re: McGuire 09/16/1980 4 867-873 
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List of Petitioner’s Exhibits to 
Petition for Writ of Habeas 
Corpus 

03/06/2003 9 2099-2110 

Exhibit 3: Declarations 
3.1 Declaration of Thomas 
Casler (August 28, 2002) 

3/06/2003 9 2111-2114 

3.3 Declaration of Esther 
Cencenoris (August 19, 2002)  

3/06/2003 9 2115-2116 

3.4 Declaration of Virginia 
Christensen (August 27, 2002) 

3/06/2003 9 2117-2119 

3.6 Declaration of David Glenn 
(August 22, 2002)  

3/06/2003 9 2120-2121 

3.9 Declaration of Pat 
Humackich (August 23, 2002) 

3/06/2003 9 2122-2123 

3.12 Declaration of Eleanor 
Marcias (August 19, 2002)  

3/06/2003 9 2124 

3.14 Declaration of Selby Morse 
(August 19, 2002)  

3/06/2003 9 2125-2126 

3.15 Declaration of Bill Nugent 
(August 30, 2002) 

3/06/2003 9 2127-2128 

3.16 Declaration of Hazel 
Otterbeck (August 17, 2002)  

3/06/2003 9 2129 

3.19 Declaration of John Tenorio 
(August 29, 2002) 

3/06/2003 9 2130 

3.21 Declaration of Randy 
Vergos (August 20, 2002) 

3/06/2003 9 2131-2132 

3.22 Declaration of Colleen 
Ybarra (August 21, 2002) 

3/06/2003 9 2133-2135 

3.25 Declaration of Marty 
Ybarra (August 19, 2002) 

3/06/2003 9 2136-2138 

3.26 Declaration of Mike Ybarra 
(August 26, 2002) 

3/06/2003 9 2139-2140 

3.28 Declaration of Ralph 
Ybarra (August 19, 2002) 

3/06/2003 9 2141-2142 

3.29 Declaration of Robert 
Ybarra, Sr. (August 21, 2002) 

3/06/2003 9 2143 
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3.30 Declaration of Thomas 
Casler (September 11, 2002)  

03/06/2003 9 2144-2145 

Exhibit 4: Psychiatric 
Reports 
4.1 Evaluation by John Chappel, 
M.D., to Judge Hoyt, December 
18, 1979 

03/06/2003 9 2146-2151 

4.28 History and Physical 
Evaluation with Dr. Louis 
Richnak, Jr., M.D., June 3, 1981 

03/06/2003 9 2152-2156 

Motion for Psychiatric 
Evaluation 

08/09/1980 4 857-866 

Motion to be Relieved as 
Attorney for Petitioner 

03/24/1994 8 1958-1963 

Motion to Continue 05/01/1981 5 1040-1054 
Motion to Dismiss Counts II and 
III of the Information 

04/27/1981 5 1034-1039 

Motion to Disqualify under NRS 
1.235(1) 

11/12/2024 20 4919-4924 

Motion to Place Defendant at 
Lake’s Crossing Center or in the 
Alternative at Psychiatric Unit 
of Nevada State Prison 

03/12/1981 4-5 997-1003 

Notice of Appeal 12/18/2024 20 4950-4952 
Notice of Department 
Reassignment 

11/21/2024 20 4927 

Notice of Entry of Order 12/18/2024 20 4970-4986 
Notice of Entry of Order  03/31/2017 11 2657-2668 
Order Denying Motion to be 
Relieved as Attorney for 
Petitioner  

04/04/1994 8 1964-1966 

Order Denying Motion to Strike 
Retroactivity Issue and For 
Judicial Declaration that 
Retroactivity Issue is Waved 
Order Denying Motion to add 

06/29/1998 8-9 1967-2009 
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Issue to Supplemental Petition 
for Writ of Habeas Corpus and 
for Reconsideration of Jury 
Separation Issue; Order Denying 
Motion for Leave of Court to File 
Supplemental Brief on Specific 
Issue; Order Dismissing 
Supplemental Petition for Writ 
of Habeas Corpus 
Order Denying Motion to 
Withdraw 

09/09/1981 6 1377-1382 

Order Denying Petition for Writ 
of Habeas Corpus 

12/17/2024 20 4928-4943 

Order Dismissing Petition for 
Writ of Habeas Corpus with 
Prejudice (First Judicial District 
Court) 

12/30/1988 8 1929-1947 

Order for Psychiatric 
Examination  

09/29/1980 4 882 

Order for Return of Defendant 03/02/1981 4 987 
Order Granting Continuance  05/05/1981 5 1117-1118 
Order Granting Motion to 
Dismiss Petition for Writ of 
Habeas Corpus 

07/20/2004 9 2157-2170 

Order Re: Lithium 05/27/1981 5 1130-1131 
Order Re: Petition 07/11/1986 8 1871-1928 
Order Terminating Court 
Appointment 

12/7/1993 8 1952-1953 

Order to Withdraw Lithium 
Treatment 

05/05/1981 5 1119-1120 

Order Transferring Case to 
Department 1 

11/18/2024 20 4925-4926 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

03/06/2003 9 2010-2098 

Petition for Writ of Habeas 
Corpus (Post-Conviction) 

10/10/2024 20 4764-4918 



10 
 

DOCUMENT DATE VOLUME PAGE(S) 
Reporter’s Transcript of Motion 
for Continuance 

05/04/1981 5 1055-1116 

Reporter’s Transcript of Motions 
Proceedings 

03/20/1981 5 1004-1009 

Reporter’s Transcript of Motion 
to Disqualify Counsel 

08/03/1981 6 1321-1349 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 1 

09/16/1985 7 1552-1722 

Reporter’s Transcript of Petition 
for Post Conviction Relief 
Hearing: Volume 2 

09/17/1985 7-8 1723-1870 

Reporter’s Transcript of 
Proceedings: Competency 
Hearing 

11/11/1980 4 883-981 

Reporter’s Transcript of 
Proceedings: Motion for 
Psychiatric Examination 

09/22/1980 4 874-881 

Reporter’s Transcript of Trial by 
Jury Volume V 

06/23/1981 5-6 1132-1315 

Stipulation re: EEG 06/19/1981 6 1316 
Transcript of Proceedings: 
Arraignment 

1/24/1980 1 19-31 

Transcript of Proceedings: 
Hearing on Motions 

3/30/1981 5 1010-1033 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/29/2008 9-10 2171-2400 

Transcript of Proceedings, 
Hearing on Motion to Strike the 
Death Penalty 

04/30/2008 10-11 2401-2611 

Transcript of Proceedings, 
Motion for a Mental 
Examination  

11/6/1979 1 1-16 

Transcript of Proceedings: 
Motion for Change of Counsel 

03/10/1981 4 988-996 
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1I,suidty uefr11se, tl1at lt 11as a very dlftlcult, at best, 

defe11se tu Prove. l\nd then I 11ent throu<Jll how I proposed 

t11at 1ie present tne case mid lnvol vlng tl,e lnsanl tY defense, 

wl,at tl1e wl tnesses for tl1e prosecution were l lkely to saY, 

1JIIut tile IJi t11esses for ti1e defense wen: 1 lkely to say, and 

11l1at neeueo l1lm to do during tl1e course of the trial to 

assist us. 

Ll. Do You recai I wi1at iii s reaction was to 

tl,e lnsanl tY defense? 

A. Iiot on tl1e last tlI11t: ti,at we talked about 

It. k11011 tl1at prior to my assuming tlw case, tt1ere llad 

Ileen some resistance to tl1e 111sa111 tY ueft:nse bY Mr. Ybarra. 

MIi. IIUTClllllS: Your IIonor, t111s rntgl1t 

lle a good tli:ie for u break, If tile Court Is going to. 

Till COURT: It'1; l>een a hour. Tl1ls 

1::» u good tiue. Let's 11ove ten mlnutv~; or so. 

(11I,ereuµon Court recessed c1, t11e hour of 
liJ:LL a.m. In tl1e allove mat:er. l 

O/i1ereupm1 Court reconvened 01: the hour of 
lU:40 a.m. In tne allove IOOttu-.l 

Till COURT: We will continue wlt/I 

tl1e wl tIIes, 011 tile stand under oath. The Parties are all 

present. 

CROSS-EXAMIUATI Oil !;Qf U I NUED 

UY MR. HLlTC11l1IS: 

ll, Mr. Iler ring, cturt11g clIe break, do you 

recoil aI1otlier seminar ttIat you ncglecteil to irentlon or 

om! tteu? 

I also attended a two-und-a-lmlf day 

program put 011 llY tl,e National College of Criminal Defense 

AA01755
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011 l11sa11ltY defenses that was In Pt1oenl~, Arizona. I tl1lnk 

It was 111 tl1e fall of 1980 tilat I attended that, as well. 

(l, You were talk!M earl llr about the fact 

tilot 0111.; uf ti1e Parts of tl1e defense was admitting the 

111uroer to ue 1.10re credlLJle wl th the renoinlng charges. 

Was It also port of tt1e strategy again adml ttlng the murder 

to keep out liiflu111:10torY or preJudlclal evlde11ce? 

A. Yes, Tllere 11as u lot of stuff that was 

Just overnl1e!L1!n9 l11 Its potential effcc1 on the Jury, An<l 

IJY getting around sor,ie of It i;e t10ped t:o keep them out. 

Tuer" 11ere -- tllcre were some tl1!11gs tiIa:: did get kePt out 

uecause of tlle!r l11flan1,10tory content rn1<1 nature. 

I recall on one occm:lun ttmt tile Dlstrl:t 

Attorney I,ud lJrougllt In 1/110t appeared to be a large glass 

Jar, smrierning tI1at app~arcd to ue -- tooked like gloves. 

A,Id It was tl1e slourn1ed-off skin fro.., :11;, young girl's hand 

t11ot I1au uee11 fou11u out at tl1e site of tile Tll\rty-Mlle Road 

011J tiIc Uefe11dant t,ecarne very ag\ tate(J Cllld the Judge becal!'e 

i rute that It wus even l11 the Courtroom or even In the Court­

l1ouse. Tliut was suppressed because of 1 ts intensely Inf lam-

21 I motory ,,om re. 

22 

23 

24 

25 

:11 

]2 

ll, imsed upon your exteilsive background, 

troi11l11g, and your experience In deot11 Penal tY and murder 

cuses ulld your presence during tile trial und observations 

of Mr. Ile Gui re, do you have rn1 opinion as to tile way in 

w11ici1 11r. i'\cGu l re conducted 11 lmsel f as defense counsel? 

I i;as very Impressed Hlth Mr. McGuire, 

I tl1ougl1t lie did u fine JolJ in the 0prnlng Statement. We 

revkHeu our Performoncc on o do! lY basis and crlt!Qued ec1ch 

otncr. 1\11J us o ge11erul pri11clpol, I don't tl1lnk we pulled 

u1w Pu1Icl1es, If t11ere was sometlling t:l10t we needed to do 

ur a co1:1,ieI1t ttmt 11c~Jed to ue made, we made It and we made 

-1%-
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• 
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tiIe 11unl1 of tl,u oLJectlo11, i1ow llod tile evidence or tile state-

1\, ~e IL ! t ls mY pcrsomil ,!XPerle11ce that 

J utl<Jes, leut111,o questions, tl1ose Unds o'' :h!ngs, tllose kinds 

of oLiJectlo,,s, are 111u11y times fruitless liecause oil the guy has 

to do ls rnpiirose tl1e ouest!o11 and llY tl1en you have tuned 

tlie Jury In mot t11!s ls a point thot !ll<rvbe Is of ITXJre Import 

tnan tile rest of tile test!roony tl1at's ~e~I1 coming before or 

ofter. Aud u 11 of a sudden It• s 11 ke wciv l 19 a red flag say"' 

!ng, "un, Jury, 1ml:e up over 11cre and listen to what's golm1 

011 rly11t nmi." So tl1osc type of obJect!or;s, unless It's 

uiJsolutulY esselitlal to keep S01IK!ti1!ng out and there ls a 

n,01 yuuu pruuuLi!l l tY t11at you ure going to be able to keep 

It out, sometimes you Just don't puss tl,osc obJect!ons, you 

11alve tI1c1<I. It's a matter of strategy, A lot of times 

llur l11Y ti1e trial oecause tl1crc 1iere t110 attorneys !n tills 

cuse, ! I,rnJ tl1e opportun! tY to freauent lY wotcl1 the Jury, 

i\IId us I recul l !n tl,ls case, U1ere we,!' li couple of men In 

t11e uuck rrn, clIut I 110s concerned about, t,ecause I felt that 

t,,ey 110ulJ ue tiIe lemltrs !n tlie Juryroorr:., that they would 

LJe,1u ti1e Jury to tI,e:r will. Because, os ! recall, their 

ou~1<.grou11us umJ tl,clr I !fe experiences r:ode ti1ern potential 

leuuers 111 tlIe Jurvroorn. If I was 11otc:i1!c1g during a period 

of test111,ony tl1at maylle sornetl1!ng olJJectLli1able was coming 

uP, !f tl1ey 11ere not PaYlng atte11t!on, tt1ose folks that I 

tnougiit 11ere going to cause me Prolllems In the Jurvroom, I 

would son,etlrnes let !t slide because of tl,e -- I Just didn't 

waI1t lo Gfl11I UIIY attentlOil to It, If ll ll<]Sll't critical. 

u. il!rii1t t;1at Lie true !11 o case wl1ere some 

IIi0riss 11erc found 011 tlie ground by el t11er tile Sheriffs or 

so11Ie of ti1e 11! t1Iesses out ln tl1e opeI1 spaces and there was 

sm,c !uy 11!rncss test!fy!ng tlIat !t rn!gtIt tool; like somelJody 
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!Jo you know whetlIer or not any or al 1 were 

ui)lt: to atteIId any seminars, In general 1:l11.1t you can spec 1 fy 

for us, 1 f YOU recall, 

1\fter I took over everYb,idy In lllY office 

we11t to 011e trul11!IIg prugrrn,1 a Year, AftH I took over, 

wl tId11 vile year of ussur,Ii11g t11e responsllJl ll tY of State 

PulJl le !Jtfeilller, everyo11e ti1at 1;e could afford to send --

m,J I t11i11K in June or July of B30 we sen three attorneys 

w u t1m-weel: trial practice course 111 Houston, And all the 

orners 1ieIIt tu soI,1e progrrnII presented lly I.he National Colle1ie 

ot" Cri1,Il11u1 Defense during tt1ut year, did a lot of t111ngs 

tu co1.1e up Hlt11 rooney, got grants frc,m tile Federal Govern-

ment. I go, scI1olorshlPs fror.I tl1e tral11lI,g lnstl tutes, 

I,10ue deals 11itiI my lJeputles tl1at lf tl1c\' would pay half of 

tl1e1r tui t1oiI, I would gtve ti1ern comp t'.me from tile tlme 

tl1eY 11ere trul11ing so tlieY could tal:e t Ink! off to co!Tllensate 

tliell!sel ves, i:iecuuse I coIIsldered l t so e:;sentlol to get out 

of state u11d get srnI1e trolnlng presente,J IJY otlier criminal 

uefo11se experts, 

Ll, One final area, 

Was tllere a11Y Pol ICY or PllllOSOPilY that 

you IIUll regurJl11g wno would lmndlc appellate review procee<l-

l11gs follmd1iu tile 011e UCPUtY t1011dll11g tlIe trlal? 

/\, I tlIl11k l t ls real IY di fflcul t, If not 

l111Pussl1Jk, for tl1e attorney wl10 slts tl1rougl1 the course 

of u trio! to evaluow l1ls own perforrrrn":e and actual tl1lngs 

t,Iat 1IuppeIIeu <luring tile course of the trlal. It was my 

policy to usslg11 t11e case to someone else for review. And 

l freaue11tlY asked tile attorney, tlie trial attorney, to 

supply 1;lIut he bel teved or sile be! leveu wos a l lst of errors 

tliat should Ile ulso reviewed portlcu,lorly, Hut I think tr,at 

attorneys 1;110 sit 111 tile Courtroom are prob<Jb!Y tile worse 

-~04-
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1 I' U!Jt. I fl11u it repugnant In reuolng It :mw, It was a good 
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posslullltY tliut If I l1ad to do It over u;ialn, I would olJJect 

co It. 

u, Do you !Jel I eve tlIot hod not that statement 

Dctll t]aue, tl,at t11e Jury ml gilt 11ove reoc11ed another result? 

1\. 11uve real ser lous reservations w11etller 

Li,e Jury wuu1u ,1ove r·eoci,ed another result regardless of 

1,o1ut ,;ent 011 !11 wls case, wi1eli1er I oL>Jccted to tl1ls or not, 

IJ • woulu o reaso11ablY ca111 etent defense at tor·· 

11<:Y I,uvc ouJccted to u,ut statement at tl1e time l t was given 

In li1e Stme of ,ievada? 

J\, Well, all l COIi soy ls If 1 hau It to uo 

U<)Oill, I 1/OUld ooJect, 

ll, 111 your opin\OI1, woulu a reasonalllY cor:1Pe-

tc:11c uereI,se otrnrney 111 a crlI,1lnal case In t11e State of 

Hi..!VUUU IIUVL: ul1JeCteJ tli l11G( state111e11t? 

uocc u,iuln, oil I cuI1 .;uy ls 1 IJelleve I 

s,,ould I1uv~ obJecteu and I dldI1' t, 

il. 

IJ. 

0f me JryuI,~:nt'i 

1\. 

,,ere You even ti1ere, ut tl1e time, Mr, 

T;1e record l11diuJtes uat I was tllere. 

uid you nut leave prior to t1'1e conclusion 

I lion' t recall, 

Now, also, one of your otller concerns In 

t111s cuse, l'ro1,1 w11ot garner, wucs wnetl1er or not tne vlctln 

1,uu ueeII rupeu µrlur tu o1er ul tlwate uectl1; ls that correct'? 

u. 

1I,ot ~c,s u Quest1u,1. Tt1at was a concern. 

111 me Yllurro cose, i,uullJ tlie evidence of 

11restli11g or scuffll11g 1Jetwee11 V1r, Ybarra and tile victim 

i1<.Jve been o fuunuat1or1ul u1>lnlo11 to urnue ttiat rape l10d 

o~curreu? 
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urgu1,JL;1i t? 

/\, 

o. 
Tl1ut's arguulJle, yes, 

In tl1ls case, would tl1ot have been an 

/\, Certai11ly, 

ll, Would tlIat imve l!eeII evidence that you 

i,ould llave dee1.ieu critical In tile case as to establ ishlng 

pcte11tiul arnuI.ieIIt for potentlul evidence in favor of rape? 

didn't consider It, so I can onlY say 

;iow I fed ullout le now, IJecau:;e l don't reI11em1Jer how I 

fc:lt m,out it t1Ie11. I reullY don't, 

Q, •ell. you do renier.~ier t11ut you felt odd 

uuou ( ti IC: Id llleSS test ifY Ing tllat tl1ere hOS scuff! Ing marl,$ 

111 ll,e grou11d, or soI.1etl1l11g of tl,ut nutur e? 

Yes, I recul 1 fre.i Ing t110t tl10se statements 

diui,'t curry u cireat deal of cred/bllitY, elt11er to me or tl1e 

Jury, TlteY Jlti,1't seeI.i particularly lntL,rested In t11at. 

,J. /\s u rcsul t, you ;,JUdt u conscious objection 

ur You I11Ulle n couscious decision not to ulJJect to the founda•• 

tiuI1 for l11ut stat~rne11t? 

1\. I tillnk tl1at Is prollabl y correct. 

LJO YOU tl1!11k tllUl O rl'llSOilOlllY competent 

ude11se ut turriey i~ tl1e State of ,ievuda 1muld 11ot have oiJJec ted 

tu u,ut type of evlJeI1ce, g!vcI1 tile fact;; of tile YIJarro 

CU5t.:? 

/\, cm; arIsI;er tl1at ont nucl1 easier, Liecause 

! tl1!11I, tllerc I/US a strutcg!c ca~e as to wl1etI1er to obJect 

to it or r,ut, 

ll. 

1\, 

Aiid tl1c strategy was? 

llot to alert ti1c Jury to somctltlng tt10t 

t11e Juu~e 1Ius ~01119 t0 let 1111,1 testify al,out mwway, 

ll. Do you !Jel leve tIIut If tne evidence of 

t11e scutf i 111~ :,ucJ 1Iot beeI1 odrnl tttd, tl1ere would have been a 
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,-cuso11uule prouuuilltY of a different result of tile rape 

ls sue? 

l cun't say tl1at. 

You ulso l11dicatell that you liad drafted 

up u I1uir1,er uf legui I,1emoranda regonJiI19 tl1e Potential ob­

)t:ctio11u~i l I tY of eviJence. 

11. l11ut's t:Orrt..:Cl. 

il. uesiues l11e •iruesoineness of tile EXllllJI ts, 

cw, you cite to us rnIY oti1er cuse t11ut YCU recul l in t11e 

YL;urra triul 11,Iere ett:1er you or l1r. ilcGLire OliJected to 

UllY eVlut:IICC? 

iiOl specificollY, no. 

uu You recal I orIe ir1clue11t where YOU ou-

Je~:led Lu uo1Y uf ti1t; evide11ce? 

,ih. t1U1C11lliS: /\skec. 011d OllSliCred, Your 

liOilUr, 

I i.ll,. withdraw the aues­

t1u11. 

l'iil lilTillSS: Once ugoln, I haven't 

r~ac: ti,e Ti-01,scrlPL of ti!C case. l don': recall. 

i'i,,. Ci(Ul<LLL: Tlmt':; all tl1e questions 

I ilOVt;. 

TIil Cuul(T: Hecrn:;s? 

H[Ci<U;)S-t:.:W !llj;\J ltlli 

dY tiH. 1,lJTC.il{lS; 

IJ • Ill th regurd to tl,e possllJle r,11 ti gating 

factor of t1Ie Uefenuunt IJelng In tl1e Marines, would It also 

uwu11u 011 11011 10119 t11u uefenuant lluu lJe~11 In the Marines? 

11. OlJvlousJy tlie circumstances of Ills servlcf: 

Iii tile i1orlI1es Is rel~vor1t. If lie l1act lJeen In und dishonor-· 
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I 

111(, fiUTCIIINS: I llave r1atlIIng furtller, 

Your Honor, wlttl regard 

w rne Ueµosltloil, you 11111 see In tlIe Deposition tllat I 

lIuve lrnJlcuced auout t11ree locatlo11s t!Klt I was going to 

make some olJJect1orIs at this time, RatlIer tlian mklng 

ooJectlons, I would Just simply as!, ti1ot: tne Court determine 

ti,e weiglic of tlIe statements to wl1lclI l obJected, rather 

t11u11 me 0011II ss I b 11 l tY. 

Tlit COURT: All rlgt1t. Is this wit-

ne:;s excused frolil tlie case 011d ti1ls lieorlng? 

I~(. CHOWl:.LL: 

Till COURT: 

Yes, Your Honor, he Is, 

Tl1or1;: YOU, Mr, Perkins, 

[ cm i excuse you. 

(Iii 1ereupo11 tt1e w I tness was e>:cused from 
tile wl tness scund,) 

(WIT NESS SWO!llil 

MR, JEROME POLAHI\ 

I,uvlng uee11 first uuJ y sworn to test! fy to tl1e truth, tile 

w11ole trutII, uI1d notlilng but the trutn, testified on his 

oatli as fol im1s: 

DIRECT CXAMillATIOt[ 

~y i1K, CllOWELL: 

u. would you scate your name for us, please, 

Jerome PolalIa. 

u. 

A. 

u. 
/\. 

would you spell your lost narne, 

P-o-l-a-11-a. 

Wllat Is your profession or occupation? 

I'm an attorney, 
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u. 
1\, 

Wl1ere ore you l lcensed to practice? 

In tile state of llevado. 

AnY other Jurisdictions? 

HO, 

tl, uo you have any partlcJ!ar special tY In 

wnlcl, YOU practice? 

/\, Mainly In tile defense, civil, criminal 

coses, and 1w do Pl, LlaslcallY trial lawyer, emPhasls on 

cri111!11al defense. 

lJ. Could You explain to us and elaoorate for 

us your ~ocl,<Jrou11d and legal training and Your various 

professlo11al sucletles and post tlons that you llold relative 

to er 11111110! defense work. 

/\, Al I rlgl1t. I graduated frorn George 

Wusi1l11uto11 U111versl tY Low sc11ool 111 '63, I was adml tted to 

pructlce 111 Octoller of 1%8 In tt1e State of Nevada, I am 

,11t11 me 11evmlo Trial LuwYers. I am on tile Board of Governors 

of tl1at oruu11lzotlon, w111c11 Is elective. I am In the criminal 

secclo11 of t11e Al11erlcm1 Bar Association, I'm In the 11 tlga­

tlon sect1011 of tlie Alntrlcu11 Bar Assoclotlon. I'm Vlce­

Prcsluent and a board of Governor and ol so a Fe! lm1 In tile 

M.crlcrn, iioard of Criminal Lawyers. Thnt Is an organization 

1;11ere tliey select you, You are nominated and passed upon. 

Ti1e requirements are you have to have won at least five death 

ur first u"gr1:e -- not first degree -- five death or life 

l11Prlsow11e11t cases and 11ave tried a mlntmum of fifty felony 

trials as a ti1res11old ta gain entry into tlmt organization, 

I Old wl u, tile Cull fornlu Attorneys for Criminal Justice, 

Cullfurnla Trial LaHYers Association, liatlonal Association 

for IJefense, Criminal llefense Lawvers, and tllen we llave a 

local -- I tlilnk it's cal led Western Hevada Criminal Lm;vers 

Association. It's a local ornan1zatlo11, I lectured for tt,e 
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U lRCCT EX/\M!ilf,T!Oil CONTHIU[D 

I 1>Y l•m. C/WIILLL: 

' I 
4 u. How, W!tll reference to t/1e evidence developed 
s oc tl1e Pre! i1;1inary 1Jeari11g and /.Jased upon your expertise as 
• cI criminal ottorney In tl1e State of tievacl<l, do YOU have arI 

0PinloI1 as to 1v11etller or not tlIe failure :o file a Writ of 
0 [ hul,1;us Corpus or to seek a Wrl t of llolJeas Corpus to test the 
• sufficiency of tile evidence generawo at 1:lmt Preliminary 

10 1Jeuri11g dues or does not fall /.Jelow a minimum standard of 
11 reusu11aule11ess of legal preparation under prevalllng profes-
" sional norms in Ely, Nevada, givl11g due wtlg/1t to the facts 
" ti,ot 11e are now viewing 111 this matter from hlndstgllt? 
14 

IS 

16 

II 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

IL Yes, I dO, 

Counsel asked me If I have ever taken o 
c•JPi cal cuse tlirougI, trla!. No, I I1ave not. However, I was 
-- I diu re1Jrese1a PeOPIC who l1ad tlIe POtelltlal for deatll 
penal ties awl Oil that lJasls, even wltnout tl1at experience, 
you recog11!Lc ti1ot defe11dl11g somelJo•JY In u capital case Is 
011 extreme sl tuutlon, You are c/Iu,-sed -- the slogan for ttie 

I1ut t11e Ilevaua -- the Hatlonal Association of Criminal 
D,,fense Lm1Yers -- ts liberty's Last Cf1Qllj){on, And wllen 
you do er i111l11al defense work In any case, you get tile feel log 
t11ut you stu11d !Jetween -- If It's a state case -- the State 
and ti1e lnulvldual wllo You are representtmr. In a federal 
cuse It's you and tt1e United States, And I krlmi most defense 
lawyers tal-e t1Iot seriously, I/hen you are confronted with 
a CCISe tliat Hill extlI1guJsJ1 tl1e life of an lnd!Vldual, not 
too r,01IY peo1>le in our society nave tllat responstbllltY, 
ArI,j if we tlllnl; tl1at defending a DUI Is a big deal, if YOU 
get three of t/1em tl1ey go to prison for a couple of years, 
we I I you ti111es t1Iat lJY one l1u1Idred or a t/1ousand and you 

-229-

• . -
. ; "' , ,_ ' , • A 

"' , ' • 

AA01789









Case 3:00-cv-00233-GMN-VPC   Document 125-2777469   Filed 06/23/05   Page 77 of 290

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

11 

22 

23 

24 

25 

26 

27 

28 

29 

JO 

32 

tlIe sexuul u:;suul t is included under tile sexual assault and 

su ti1ut would /luve taken core of tile one, Yeah, that ls all 

I tlil11k tlmt would 11uve tJlended, Just from the hierarchy of 

tile er l111es. 

Ll, If It 11ere estaiJlishecl to you that no 

cnallenge 1ios mode to ttie cumulative opprnoch of that, would 

tl1at, In your opinion, liave Ileen on error on -- leastwise 

011 tile conduct 011 t,el1olf of Mr. YtJarra's counsel not to 

elm! Icnge tl1ot? 

;m. liUTCHiilS: Your lionor, could I have 

It re-stated? I'm not sure understand, 

rm. CROWELL: I WI I J repl1rase It for 

yuu. 

Dlhl;Cf LXAMli<ATIOil CllflTlfjUED 

ilY Iii(, CiiU',ILLL: 

Ii. If you were advised tl1ot counsel for Mr. 

Yl1arru did I1ot attempt to challenge the Jnforrnatlon, elolJorat-

1119 upon tl1e four er !111es und let go tl1e orgwrent that one 

or I,KJre of tl1e charges 111igl1t l1ave Deen cumulative or lnclude1j 

111 t11e otlIer c110rne, In your opinion, dlcl their conduct foll 

t,c:luw a rnlnlraum standard of legal representation? 

/\. Yes. Again, In view of tl1e fact that you 

ore tulklng capital case, the result could be the death of 

a cl le11<. 

ll • If It were ever ~stalJllshed tllat -- If It 

s;ere estaLl lsl1ed, as a fact, alven tl1e Yuarra case, that 

i1r. Yuarro's trial counsel did not participate In the selec­

tion of t1Ie Jury, or at leastwise, one of tile lead counsel 

111 tlIe Yllurru case dld not participate Ir: tile selection of 

tl1e Jury, uo you know wl1etl1cr or not, In your opinion -- or, 
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-
excuse 111e. uo you nave an opinion as to whett1er or not Mr, 

Ylxirru's le<iol representation was Ineffective as a result? 

11, Yes, I tl1lnk tllat's 011e of the rnaJor 

Prul!Jerns wltll reviewing -- or In tile review of the situation 

frrn,I ti1e triul attorney's standDOlnt. I believe Mr. Herring 

recognlLeu t1Iat difference t1lmself, It ts somewnat different 

fro1,1 si ttl11g In a Federal Court ano havl11g tile Judge select 

tIIe Jury, uecuuse, altlIougI1 your participation Is limited, 

you are tliere to 1,iul.e tlIe ciIolces of ttie perefllltory cha! lenges, 

You are glveI1 ci1e background of tt1e Jurors and YOU could see 

ttIen1, Ami If you read rn1y books 011 body language or things 

like tl1at, you do get some lndlcotlon of who you have and 

10w tl1eY woulu react to some of tl,e testimony coming In. Ami 

111 FeueroJ Court w11ere you don't have any participation, but 

Yuu uo 11ave o 11I,ii tect participation. Here, Mr. Herring, wl10 

,.,;a ti,e State Pub I ic lJefender and participated In tile trio!, 

•J!U11't ,1~ve liIut !Jl))Ut ut oil. SO!ilebody else picked tile 

.Jury u.ic lie 1wund uµ wl l11 tiIe result uf tnat picking Olid /lad 

to go lIIruuu11 t1Ie two PlIases, ttie ~ullt u1d tile Innocence 

u,iu ubu t1Iu penalty Pl1ase. I tlI!11K lie W,Js put at a dlsauvan­

uge, u11u 011 e~treme ulsuJvontage becuuse of tl1at, 

ll, Uo you tl1lnk Mr. Ybarrn 's defense was 

1:xtre1;Iely disadvantaged as a result? 

,I. Yeal1. Tl1e reason I'm lies I toting Is Mr, 

llcGulre was 1:11ere during t1Ie selection process, So he was 

u,e coI11Iectlu1J from t1Ie selection to the trial. So, you know, 

Y0J i1uve tiIut cu11tlI1ultY, However, like I testified, I llave 

close to u llundred felony trials. learn something from 

c:ucI1 experience, Mr. McGuire, thut was lIls first criminal 

case, us I understand tlIe testimony, and Ile was In a sl tuatlon 

~,1 tI1 I,1IIlcl1 IIe wus not familiar and the Picking of a Jury In 

c death case, now, altt1ougl1 I didn't Pick, I t1ave been lnvolv,"d 
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111 cases -- ill fact, I HUS in tile pc11al tY pl10se of the Tl10mm; 

ueun cuse. iJut t11at was u deatl1. It was already gul It 

, , '"sta~l1s11eu. 1-ie were Just discussing tt1e penalty Phase, 

, You i1ave vur lous foe tors tllat you l10ve to consider when you 

, ]1 ,Jre plc~i11g Your Jury, In a normal case, even In a murder, 

6 I 

' I 
I 

8 i 

9 

10 

11 

12 

13 

111 u first degree cuse In wl1lcl1 tt1cY arc seeking tile death 

1kllultY, your concerns are different from tl1e case where the11 

,irL seeking tile Jeatt1 Penal tY, Not only do you have a Juror 

,,;1,0 you 11uve to Jcclde 11l1ether or not they could effectively 

,Jnu l;,1PartlullY adJuulcate guilt, but you hove to give tt1em 

t:1e fuct tllat tl1eY m!gl1t find guilt and 1f they do, what klncl 

of on lmav!<luul are tl1ey, are tl1ey tl1e kind that would auto-• 

1110tlcallY 11,ipose a deatli nenaltY. So, tlicre are two llllPortant 

14 ' GOIJCePtS tl1ut YOU l10ve to look at. 

" Tr1en, me ulggest tliln<J, even tile cont I nu I t:Y 

15 factor uoes11't c01:1e illtJ, Is, wnen tl1eY rclcked the Jury then, 

17 ,.as 11otlli110 so!J auout tile l11sa11I tY uefe11se, When Ile tried 

18 ti1e cuse, ti1ut ,ius tile defense. So, tl1er~ was no inquiry of 

19 

20 

21 

22 

23 

24 

26 

27 

28 

29 

30 

31 

32 

lmw tile Jurors would -- or t1m1 tlJOt would illlPOCt on tile Jury, 

:;o, Yes, ti1m ls, in r.1Y opinion, 011e of ue IOOJor 1nflrml ties 

i11 ti1e cuse. 

\l, In your opinion, then, 1s It your opinion 

t11at i'lr. Yuurru was denied the effective ,isslstance of 

cuu11sd uY virtue of tt1at sequence of errors, that sequence 

of events tl1ut occurred? 

"· Yts, u11der tile circumstances, tlie legal 

i:lrcur:istances, Tne legal field in tl1e St<Jte of Nevada, that 

liel,1g ti1e unorney, l1as ti1e opportunl tY to select the Jury 

rn try ills cuse, yes, lie did not llave tllot made ova!lable 

rn 1111,1 because of ti1e way l t come about. 

Im. CROWELL: Your Honor, If It please 

rne court, 1 c l1us llee11 llrought to my attention that Mr, 
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,\, ,/ell, tile reason I'm lies! trJt!ng, he, Mr, 

IH)rr i1Iij, ,m:; talkl119 a lot about trial toctlcs and consldera­

tio1I, was 1<elrn1lng the tactical value of proceeding wl thout 

p1,rsulI19 t11e olivlous conJPetency question. Based on what 

l1t)aru und l1uv!11g read the letters and thi! Order tllat are 

al ready In tl1e Court, I nould have to say that that was some­

tn!11g ti1ut t:iey should have done, tlmt tl1eY omitted to do, 

Tiley si1ould I1ave pursued tl1c compete11cy, I don't see any 

tucllcaJ re.ism1 for not l1avlng done that, In light of having 

tl1e l11sa111 tY defense Interposed. 

You nave your otlier problem wl1lch that ls., 

t11e llruggln<J of tnc Defendant. I would tlilnk If you want 

tl1e Jury to understcnd tnat somett1l11~ Is wrong wl th an 111-

Jlvldual, Hell, you do11't want tl1em sitting tliere In a very 

m!lu urug-lrnJuced trance acting like a nonnol person. 

il, From tlIe letter wrl tteL IJY Judge Hoyt In 

tlIat I,1attcr, tlld you form an opinion as to wliat was occurrln!l 

tile re In terns of di rectlons to counsel for t11e defense? 

11. fie! I, at tile least It appeared tl1at the 

Judge i1mJ u question as to tl1e procedure. And then there 

»us a suggestion of I10w to bring It to tl1e Court's attention,. 

~e It tl1e Uiscrlct Court or Supreme Court, 

u. Tl1ut apparently was not fol lowed up on, 

A. Evidently, Tliere Is nothing In tile record 

In pursuance of It. 

u. Now, we llave gone Into tile Issue -- we 

;iove gone i11to ti1e question of fol lure to Vair Dire the Jury 

un t11e lnsuul tY Issue. Llstenlng to tile various testlroony 

tl1ut 110s lJce11 given here and 111 tl1 Hlmt you have been acqualn-· 

teu 111 tl1 lie re, l1ave you ue alJle to form 011 opinion wl tl1 re­

,iard to tt,e effect of tl1e cliange of tl1c Plea from not gul ltY 
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Jot of explaining to do about I1!10t you ure doing, because, 
L11Ider 11Iy foccuul sl tuot1011, spent a week or a week-and-a-
/I01 f tel11119 t/Iem nc dlll11't do It and all of a sudden now 
l '111 goJJJQ to tell tne111, "lleY, /Ie did It, but we're going 
to IIuve an excuse, a JegaJ excuse, I1opeful Jy, why lie didn't 
uo It." Tl1ut woulu be toug11 U1Ider tlie best of circumstances. 

u. !Jo you bel !eve tl1ot counsel Ing Mr, Ybarra 
to proceed 1d m tl,e lnsanl tY defense unuer tlmse cl rcumstances 
111 tlIe Ybarru case fell below a m11111num standard of reasonable­
ntss of JeguJ represe11tat Ion for Mr. YLnrra? 

You mea11 to lmerJect --
Q, WI tl,out apparently taL!ng any steps to get 

u different Jury Panel. 

,\. Ukay. As far as tiIe reason for clmrrn!ng 
tile Pleu, l can't give rnI opinion on tllUC As far as c/mnglng 
tiie Plea w! tt,out addressing tile Jury or trYlli9 -- at least 
filing a Noti01I to eltlier dlsI11!ss tlIat Jury, since In this 
cuse 1 t rms over a year, I thlnl, tliot snuuld have been done, 
uIIJ r~Qucsteu u 111is-trlal. l f that lIad L,een refused, then 
u ,·lotlu,1 s/10ul<J ue fl Jed to attempt to re-address the Jury 
011d tl1e11 tlIey Hould !,ave a perfect reasoi: for tlIe Jury to 
w1dcrstanu t1Ie sw! tel1 In tl1eor1es !Jccause of tt1e Intervening 
Instant wl1lc:1 Put l1lm Into Lakes Cross!n\l anyway, 

tJ • Uut at least tl1ey ,mull! have the opportunity 
to talk to tile Jury? 

/\. I be! !eve you urou9ilt out tlie Hinckley 
:;Jtuotlun 11i ttI Pres I Jent /(eagaII and tile Pope was assasstnatec 
··- or atte1:,,t on his l!fe, 1'1,1 sure tliere are hard feelings 
-ibout <101110 rnI act and tlIen getting out of 1 t. Tlmt should 
11ove Leen oJoresse<.J. You 111ay i1ave a Jury t/1at Is Perfect!Y 
v1llllI1g to sit tliere arnJ soY, "Sure, I'm fair and 11!1lart1al 
us to tiie gut It aspect, Lecause I'm not going to l11vose a 
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on tl1e t1Ieory. one of the obvious tilings Is the Instructions, 

me Instruction auout wl1at t11e Jury Jias to do or has to con­

sider wiIe11 ti,e presumption goes against tlIe Defendant, whl,;h 

liUS not even given In tl1ls case, So, If there ls a theory., 

we ure assuming ti1roughout the tneory of the defense, and 

you iH1Die11~11t It, tile re were Inconsistencies, big Inconsis­

tencies with It. 

tl, How much of a PL1rtlon of the final argumcnt 

llld tile uefe11se give to tl,e not gull tY 011 the underlying 

Counts? 

/\, Okuy, WJIat I recall reading --

Iii(, hUTCHltlS: ObJectlon, Your Honor. 

I tlllnk t:Iat's going to state excust, me, Tliat will be 

shown In tile Trm1scrlPt. 1 t mcJY be Ile l1ad some final opinion 

tlIat 11e's gol11g to base l1ls review an, Tilat would be fine. 

t,s far as wllot Is octuallY shmm 111 tlIe Transcripts, I think 

lt SPCOKS for ltstlf. 

Till COURT: 

leuu to u11oti1cr auestlo11, 

111,. Cl(OwLLL: 

question. 

Till COURT: 

"fl1L WIT!JESS: 

TlIol ls true, but It could 

Tills Is a foundational 

Go oliead, 

I recall there was, 

Gasicui!Y, mo paragropl,s In the middle of tlle argument thot 

lmd to uo witlI letters, lnclucled, tllat were actually addressed, 

,·:,ey Herc ul Joweu later, llut tlIe actual factual argument 

auout IiI1ut tlIe State cllcl not prove, Just the two paragraphs, 

tllot ,ios 111 Mr. McGuire's arnument. 

nY MH, CHOWLLL: 

u. 

D IIJECT EXAHlrjATI Oij COUJ INUED 

Bused UPon tliat approach, did you form an 
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oplI11011 as to tl1e effect that such all argument would have 

I,,uJe 1,11en cor,lllllled wl tll tlIe re11"iil11der of tl1e argument to tt1e 

Jury? 

A. Yes. Tiley could l1ave had --

111\. liUTCHlllS: CouM I ask far a yes or 

110, first? 

Till W ITllESS: Yes, I have an opinion. 

IJIW,CT lXAMINATION _(OijJWUEjl 

ilY IIK. CRllWELL: 

ll. 

I\. 

Wl1at ls tilat opinion? 

It came out to be an Ineffective wl1at 

1 want to soy I'm sure 1 t wasn't tills. Let's give 1 t 

lneffectlvc. It lmd 011 Ineffective effect. Just because 

ot u,e nature of tl1e Plea rn1d t11e facts that did come In 

u11u tllell tl,at sI1ort of atte11t!oll given to that aspect of 

tlic case, 1;l1!cl1 I could see In the I !gin of the lllJrder case, 

you arc 1,Iore concerned about the murder than the other ones, 

Hut 111 tl1e deatl1 case, again, what we are talking about In 

u deatl1 cose, a cap! ta! case, there Is more concern given to 

that kind of a case than Oil ordinary case because you are 

uwore of w11ut tI1e Penal tY crn1 be and because It can be t11e 

ul t1111ote penalty, you have to take each and every step and 

try to give It !ts fullest ottent!m,. 

In this case wt,en you lnterJcct the ln-

sanl tY defense and w1tl10ut tel I lng tlie Jury that, "Hey, what 

we mean by till! Insanity defense Is not ttiat he did everYthlng, 

we ure saying tl1at lie HJY l1ove killed while lie was Insane,• 

ti1at's not clear frow the presentation of the defense If 

tlIey are saying, "Wei I, lie was sane at tl1e murder or he was 

lnsa11e as to cvervtlIlng,• If tie's Insane as to everytt1lng, 
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·111iJL CLU,r. 

T;i[i.l YOJ Hlil:J UP HITU Tlt\T, USIN'i THOSE 

T\1() (\J>J!HS f,3 t.-:i~;1fl'IAT!r)fj c/\CTOI\S J/j I'1P:ViJW> .'\tjj_l ASJ~JW; THE 

JuRY T0 iffTJi:;,1 fill :l[HH PEii,\LTY, Ti\~T''i iJ,\ll•~rnovs, AT HcST, 

T>if i'fLS.J'.1:-'fIOil E..'<f'LI\NATIDrl Ir~f:TfLJCTIOh fO THAT COUiJUCT AND 

'·:hT fdC THUU't \JJ\S, Mt;J YOd K-<.:.:.UL Hff. rACTS IN Ht[ BEST 

Ll~Hr '7.:J1 Y•IJ1~ CI.IUlT EEC.\Ll.:iF 0::- fdE IrKOi\SISTUlCll:.S, ! 
r:·!IU:< IT \-1/\'"'. lflAD[(\JJ-\TE., Yt.C::. 

Ir :no /:/\LL tu.ni,, \\l1tl''i,J•· SYM/J;\iWS? 

/\ "'Od rlJ\.VE f,iJ ,)1"1JN[ON ,t.1.::; rn WH[THER OR 

,,;;; f fflL'~l \1u<JUJ f,l- I\ ~Lfl SON/\DLE PflOHt-..~i, IL I TY THAT HAD AN 

APPHOPRIATE IUSTUHCTION AND ARGUMENT DEEN GIVEN THAT fiR, 

'fol\HHA -- Trl<RE WOULD HAVE IJEEN A DIFFERENT RESULT IN HIS 

A, J TtllflK THERE'S A POSSIBILITY THAT THERE 

COJLD HAVE HEN A DIFFERENT RESULT, 

Q, UASEil UPON YOUREXAMINATION OF WHAT HAS 

UcE.N OCCUHRWG HERE IN THE RECORD THAT YOJ HAVE SEEN, WERE 

nu AllLE TO FORM AN OPINION REGARDING THE IJEFEIISE's DEVELOP­

McNT OF AIIY SCIENTIFIC EVIDErlCE 011 llEHALF OF MR, YllARRA? 

A, 
(J, 

YES, 

WHAT IS THAT OPIIHON? 

TflERE, FOR WHAT 1 IIAVE --- FROM WHAT I HAVE 

si:rn AND FROM WHAT I HEARD IN THE ORAL TESTIMONY, THERE SElMS 

TO rtAVE BCE!\ -- IT WASll'T ALL CARRIL, OUT, IF THEY WERE 

' , ' 
' ' 

·:-~,,. < < ' • • • f > • o • ' :._ 
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gol11g rn ue ugal11st tile rape, say there was no rape, or If 
tl1eY were going to get tile battery cl10rge, there was no 
IJottery c11urnc, or even tile kld11upp!ng cllarne -- but tl1e 
tore11stcs go 1,J()re to t11e rape tl1011 tl1e battery, There seems 
to me tl1ere at least could 110ve bee11 -- one of the most 
gruesome tilings was tile fuct tllat of tl1e pouring of the 
solution, ti1e fla11rnable solution, and their State expert 
soyl119 sne uus In a seated posltlo11, or at least a kneeling 
Dosi t1011, because of Ule flow of tlle skin and the marks on 
t11e sun. 

Wei., from what I see. this was not pursued 
to llrl11g 111 u11 expert to show tl1at tl1at could hove been done 
Will le sl1e 1ms do,;n 011d out, slie could tl<lve gotten UP during 
tl1e course to snow t11ot tl1at was consistent wl th other 
tileories, except to tl1e exclusion of the one that the State 
provided. I old not see tllem do tllot. I did not see tliem 
1,r lllY 111 u, 1Yt11 Ing tliat countered It save and except through 
Cross-txu111!11otlon, t11e countering of tlw rape, the fact of 
ti1e rope Itself. so, yeol1, I tl1lnk there could have been 
1<10re. I i1uver1't 11eard any testlmoilY to s11ow that theY went 
out UIIU tlrey cur,ie back WI t1l tt1e same co11c1uslons as the 
State experts, Hlllch IIOPPCllS, too. 

<l. !tow about 011 tire questions as to w11ether 
ur not tile vlctllll, at tile tlnie when she was rooking the state­
n,cnts to tile i11dlvluuols regarding tile validity to be attrll,ut­
eJ to rnose statements from a mental comDetencv position? 

/\, Yes. Tllat could l1ave been done. Tiiat was 
not dooe, I l1od tl1ot double homlclue case a Year ago, or 
two yeurs ouo, when we hod a dYlng decJarutlon that was the 
lkfe11uu11t ,tut111g to tlie defense, u11d we used that tYPe of 
testlnionY tJ ,now tllat tliat li0S 1ncrndlble and polling tl1e 
JurY afternurus, tt1eY disregarded tile dying declaration, That 
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proceeueu rnI /'Ir. Ybarra's statement tllat ttIe facts of the 
case 11ere reveuleu to lItm like a ITKJVle Picture on a wall? 

,1. 1 didn't understand your question. 

u. Have you been aule to form 011 opinion re-
guru!11g t11e concept of tile defense counsel In pursuing Mr. 
Yuurra's account of llow tl1e lncldellt occurred from the fact 
tl1at lie IIad seen -- Ile lmd a revelation wht le In Lakes Cross­
l11<J like a lilovte Picture 011 tl1e wall? 

A. !Jot really, Ttlat ponlon of the case con-
fused nK;, L>ecuuse I don't know wl1at tile context of that was. 
WlIet11er tl1at 11as golI1g towards Ills competency or If they 
111terµrcted t11ut or -- tru11slated tllat Into being an Illusion 
or sumct11i11g tlIat would create the Insanity, I really don't 
IIave e11ougl1 factual uncJerstamJlng of that. 

ll. ls tue PresumPtto11 of Innocence statute to 
wlIlclI we were refe,rtr,g, tlie one under HRS section 47.230, 
n,gurdlng t,Je e,dste1<ce uf ,'rLsuIned :'Jets? 

1\. Yes, tliat's It. 

u. 111 tl1ts case, based upon your review and 
evidence given to You, were you able to form an opinion as 
to w11etlIer or I1ot Nr. Ybarra sl10ulu have been called as a 
wtrness 111 Ills own bel1alf? 

11. Was t1Iere a reason wl1Y lie s11ould or should 
not iIuve? 

Q, Yes. Have you been able to form an 
owtnton as to w11etlIer lie silould or sI1ou1<J not have been. 

I\, I.at real Jy. Tllat Is a tactical -- that 
ts u rncttcul constderatlon. And, again, I'm not PrlVY to 
exactly wi1ot 11as 901119 on tn tl1e defense camp at that time, 
Uosed upoII reuulng tl1e Order and ti1e Incident at Lakes Cross-­
J11g, tlIen tl1e subsequent defense tliut was Interposed, again, 
tnts Is l1l1Iu,lgl1t. but you twve a crazy person -- tilat's not 
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,:oulu liiPOSe -- or tliat tlIe Jury for Mr. Ybarra could !npose 

" ,eI1tcI1ce of less tlla11 deot11 regardless of the existence 

of aggravutlng circumstances? Uld you t1ave an occasion to 

<Jeternlne wlletl1er or not 011 l11structlon was proffered by 

tne defense tl1at tile Jury could Japase the sentence of less 

t11a11 deatl1 regardless of the existence of the aggravating 

c 1 rcuI1Is tanccs? 

A, 
Q, 

A, 

Q, 

J\. 

Q, 

Did I see one proffered? 

Yes. 
No, I did not. 

llld you see one tt1at was given? 

No, 

Do you mean ttmt ··- or do you have 011 

opinion as to wl1ett1er or not that Instruction should have 

Lieen profferetl bY the defense? 

11, Yes. Yes. 

Q, litmt Is that OPlnlon? 

A. Yes, 1 think YOU st1ould. Again, ln a 

cupltal case you si1ould be able to ask the Jury If YOU hove 

110 -- t:ve11 If everything points to giving death, you don't 

i1ave to give deatn, tl1en tulk about the quality of mercy, 

Q, llo you be! !eve that tl1e fallure to offer 

such an instruction lJY the defense or even try to have It 

given to the Jury was such conduct as to foll below the 

minimum standard of reasullablelless of Mr, YIJorro's legal 

representatlo11? 

/\. Yes, 

u. Do you llave an opln!on as to whether or 

I,ot If tt1ot Instruction hod been given tt1ere would hove been 

r8JSOlluiJle prouabllltY of a dlfferellt conclusion for Mr. 

Yliorru'/ 

A. Again, that's extremely difficult to 
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0I1s1;er. It 11oul ct l1ave g! ven a11otl1t,r al ternatl ve to the Jury. 

But us tar us tllat alone, If I coulu say, or l1ave an oplnleln 

tllut tlJGt uloi,e would 110ve affected t11elr decision, I can't: 

SOY tl1ot. 

o. Do you have a reasonable opinion as to 

wI,etl,er or nut tile defense counsel's crnllll!nt concerning 

t11e Vietnam and tl1e draft resistance Issues was proper argu­

ncnt to tl1e Jury on bel1alf of Mr. Ybarra? 

11. don't reallY I10ve an optnton on that. 

Main, see, 11e are getting here wl tl1out --

Ml,. HUTCHlllS: I'm going to obJect to 

u11y furtl1er response. he stated Ile doesn't have an opl11lon, 

Tlil COUHT: All right. Sustained, 

DlR[CT EXAMIIIATIOII CONTlijUED 

oY Mil, ChUIILLL: 

1l. You Indicate that we are looking in hind·· 

slgJIt 11erc amJ cliat because of apparently, regarded In 

vle1; of u,e trial tactics going on at the tlcre, are tlie 

Issues 011 wlllcI1 you tJelleve that the defense of Mr. Ybarra 

fell below tile minimum standard of defense counsel on a 

cop! to! case, are tl1ose matters tliat you are toking Into 

acccum uuderstundlng tliat we are viewing this matter from 

l1lndslglIt? 
1\, Yes, Ausolutely. What I was !Jlilressed 

wt t11 wi1en was reading tl1e Transcript, wlien I read the 

l ronscr1Pt, tl1e mecl111 lea! ab! l ltY of the attorneys that 

n:presc1Itcd 11r. Ybarra were good. Tiley asked tile rl9t1t 

auestlo11s. In fact, tliey could taKe s11op questions that 

tl1ey uskeu tile people rn1d put tlwm In a text book, because 

ttiat's 11011 you ask that kind of question, When you put thcIt 
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... 

tIIrou911. 
a. uoes tliat also core tl1rougt1 because of the 

numerous counsel tl1at were Involved? 

A. Yes. Yes, absolutely, 

u. Do you believe that under the circumstances 

and ti,e conduct tl10t -- or the admissions that you have 

testl fleLI l1ere to that that deatlI sentence under which 

Mr. Ybarra ls noH lallorlng was a rellulJIY obtained death 

sente11ce? 

I\. l don't tlIlnk so. 

MR, CRlli,lLL: That's all the questions 

I llave, 

THl COURT: Cross-Examination? 

CKUSS-EXI\M I ilATI Ori 

ll. You salLI you rcud tI,e Preliminary Hearing 

Transcript? lli1eI1? 

A, Wllat Jay Is I U Tuesday? 

U, Tuesday, Sep(ernber 17t11, 

I\. I r.iust l1ave done It yesterday, I got It 

SulldllY. read tt1e Prellrnln and tl1c urguIrents, It must 

i1ave beeI1 yesterday s0111etl:re, 

Q, so, Monday? 

/1, Yeah, 

a. That was how long? One hundred and slx~een 

pages of tl1at Transcript you read yesterday? 

A, I took m1 Evelyn llood Speed Reading Course, 

o, You dld not read the tllree volurres of 

t11e Trial Trunscrlpt? 

A, !lo, 
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u, ,;s a umter af fact, tlie reason I was 

11anded tl1ose things Is because that was -·-

1-lR, flUTClllflS: I du11't think that's my 

i:;ueslion. 

rnoss-EXAI11ll8U Oil corn mum 

i,Y MR. i1UTCll!ilS: 

Q, You read the Pre! lmlnory Hearing Transcrlot 

Sunday 11lgl1t? 

A. Ye5. 

u. Does that Include all one hundred and 

elgJ1tv-t110 pnges? 

A. Evervo11e of them, 

U, So, Su11day night --

I\. Yes. 

(l, You didn't read tile Volr Dire Examination 

uf tl1e Jurors --

A. i,o. 

Q, (Co11t1nul11gl -- Incl ucted In tl1e two 

l'U!UlileS? 

ii. ilO, 

(l, Tlie first volume consists of about four 

i,undred and fourteen pages, 

u, T11e second volume Including approximately 

a hundred puues. 

A. 110, 

u. 0; r Plane arrived at approximately 10:40 

Sunday 11lgl1t; Is tl1at correct? 

II. I t110ugJ1t It was later t11an that. We 

got to tl1e note! 1Hucl1 later tl1on tl1at, too, I thought about 
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u quorcer ufier eleven wl1e11 we got tl1erc, 

Q, I,e started t11e I1eari11£ Monday morning at 

lU:00 o'c!oc~ u.m. 

/\, frs. Tilot's a lot of pages. 

Q, I IIoted in Direct Examination you stated 

l11 respo11se to a question wi tiI regard to cal ling tl1e Defendont 

os a 11it11ess, If you have a crazy person and you haven't asked 

t:1Ie Jurors lww you feel at,out It, you rnlglit have a problem, 

you I,IigtIt wont to see about putting him on the stand, is thut 

correct, 1 t 1,IiglIt be a si tuatlon wl1e11 you want to PUt him 011 

tue stamJ? 

A. Yes. 

Q, IJld you use crazy In u1e legal sense w11en 

you were using tuot or did you mean cr02.Y In tl1e sense of 

Insane? 

I\, CralY 111 tile sense of Insane, 

u. You agree you don't ol,Ject to anything arnJ 

tNerytiIl11g iII u trial; Is that correct? 

1\, Yes, In nost trials, 

a. You were talking about: failure to obtain 

furenslc evidence and so fortI1. You dlcln't read the Trial 

Transcript, :;o you didn't read the doctor's testimony as to 

wlIot lIis uccuul test1Ioony was 111 giving --

A. Ttlat"s true, 

Q, {Continuing) Ills opinion on the burns 

emu tile scrup~s ond so fortll? 

A, That Is true, I Just gleaned that from 

WliClt tl1e orgumt:nt wos. 

Q, !,Id I l1eor YOU SOY tliat YOU tillllk tt1ere are 

coses In wl1lclI you would plead lnsanl tY to one or two Counts 

lJUl not as to some otlIer Counts 111 tl1e same trial? 

1\. Ho, said tiIat was u problem that I saw 
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• 1 
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3 • 

• 
5 

6 ' 
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11 

ti1u11 uny ut11H potential Jurors us to the lnsa11! tY plea? 

A. Tliat's rlgl1t. 

CJ. Tl1eY could l1ave been ttIe ioost receptive 

of t1Ie entire Panel. tl1e entire possible Jury group, as to 

ti1e !11sanl tY defense? 

11. Tliere's a posslbl 11 tY of that. 

tJ. You do11' t k11ow wl1etller or not anybody on 

tJJe Jury ,ms actual IY set against tile defense of lnsanl tY 

or PSYCl1lutry? 

A. No. 

Q, You don't kno,i wl1at al I was going on ln 

12 tl1e minds of tile defense attorneys wl tll regard to Judge 

13 t!OYt's letter to tt1e people In Reno at tt1e medical tJospl tal 

1• , J11u so fortl1 w1tn regard to tt,e insanity cmrmlsslon and thln9s 

1s like tllat? You don't knmi? 

1• A. As far us tactics'/ 

11 O. H1ytit. 

18 
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/\, No. 

u. You do11' t know 1111ot otlier lnfonnatlon they 

,tod about tlie uefendant "' tile: tlrnc'/ 

A. If anYtl1!ng, no. 

Q, You didn't -- of course, you haven't seen 

tile DefemJuitt before tl1ese proceedings, tl-Jve you? 

A. I Just met tilm, yeah, tl1ls week, I think, 

Q, Did YOU have occasion to see tile Tron­

:;crlpt of 01,e of tt1e l1eor!ngs In wl1lcll tl1e defense counsel 

uskeu to ue uioquallfled? 

A. :10. llitlch counsel? 

Q, I believe tr1ut was Steve McGuire. You 

clldn't reud tl1at'/ 

A. I wasn't aware of that, no. 

u, Let me slim, you wt,at ls ln evidence already, 

-2G3-

AA01823





Case 3:00-cv-00233-GMN-VPC   Document 125-2777469   Filed 06/23/05   Page 109 of 290
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• 
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12 

13 
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15 

16 
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21 

L'I'....'. 'iO·.l :a=E Td;d Till: ull'EtUJArlT STAT[!) TliAT --

Ir, :tE'.i!'OU~L ro Uilt: nu[s·fw,.1 oi: THE Cnuqr., -1i1u1 THEHE 1s NO 

lR~tLCOr·H~lU\tLL C1'Jf!SCU,TE.,," -- rt1AT 1
S THt: l•.'OR::l THEY US[!) -­

/VU "Till..1 f TAl<L IT I:[Tl~EEN YOJ .r\lU =;J~TfH:.R P,[r,R[SEtffATION BY 

r111;.,1 1Y= Yi)d'7" !\·u nu.: '\WJHE~ 1~, ..,~~0, THL'.!E t<iN'r," 

iiJ11, YOJ 'J!.lli'T Tc",K£ THIS T:1M1,C~IPT mTO 

,,~C'JJIIT r'l!EM YOJ li(:!E REAC,IIN'.' YtJJll u[:ISI% •),1 YOU~ OPHIIOrl 

RtGARlllNG AliY DECISION OF COUliSEL TO CHALLENGE COMPETENCY 

OF THt TRIAL, DID you? 

A, Uo, THAT'S TtlE FIRST TIME I HAVE HEARll OF 

Ir RIGHT HcRc, 

0, You J liJN, T HAVE A CHANCE TO READ AHY OF 

TllE Ol't1lR faA,iSCRIPTS, OTHl:R THAI< WHAT YOU HAVE STATED, 

GtJESS; IS THAT RIGHT? 

RIGHT, 

Q, You DIDN'T RlAil THC PLEADINGS IN TlilS 

M,\TTER, UTHlR, lllu YOU, COliSISTING OF THREE, APPROXIMATELY 

TiiHEE VOLUMES OF PLLAlJINGS? 

A, Im, Tt1E OliLt PLEAulllG I REAJJ WAS THE 

Post CONVICTION ilELIEF, 

0, LJID YOU HAVE LUNCH WITH COUNSEL FOR lJEFENDANT 

:: I TdLlAY? 

A, Yt:AH, Wt WENT OUT, IIE DlilN'T HAVE LUNCH, 

24 

25 

• 26 

27 

,. 
29 

30 

31 

32 

I HAU A SrHCKrns, 

Q, 

LAST NIGHT? 

A, 
Q, 

A, 

LJW YOU HAVE DlliNER WITH DEFENSE COUNSEL 

No, J DID HOT, 

LJID YOu HAVE LUNCH WITH HIM YESTERilAY? 

YES, 

Q, THE FIHST TIML YOU READ THE LlTTERS WE 

AH TALKING AilOuT FROM JUDGE ilovr' WAS WHEU? 

-2G5-
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.. 

2 

3 i 

liiL CUIJRT: 

testlflcJ tu, ot l~ost. 

:1::. liUTChltlS: 

Wei L I 1e knows 11ilat tl1eY 

lle's asking If he knew 
, 111,ot was go!r,y 011 111 counsel's mind. 

• I 
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32 

fill COUhT: Sus ta 1:1ed. 

1¢,Ull\LCT EXAMllli\TlOII CONTl!jUEll 

u. You do knm1 wl1at counsel said about those 
letters? 

11. Yes. 

ll. You al so rei:1e111i.Jer Mr. Herr Ing test I fYI ng 
111ut 11e wus 1,ovi11g troulile preParl119 Mr. Ybarra during the 
tried, upµore11tlY before Oiid during tile trial, because he 
"as 111 and out -- or 1wrds to timt effect? 

1\, oords to tl1at effect, yes. 
ll. You also l1eard f'ir. McGuire testify that 

Vir. Ybarra, 111 order to be returned to trial. liad to be 
melilcated on L1 ti1ium, or w/iatever t t was that lie was on? 

". Yes, 

u. Uo you lJel !eve tl1at Your testlroony here 
today is µrcJuulced bY your not 110v!ng read tile Trial Tran­
script? 

I\• 

o. 
/\. 

ilo. 

No? l/l1Y is ti1ut? 

Well, tl1e areas tl1at think the obvious 
dc:fects are ill don't Involve necessarily tile use of the 
Trlul Tro11scrlpts. l l11dlcatcd tlJOse a will le ago. The 
f 1 i !11~ of mot Wr 1 t of riobeos Corpus, that• s token care of 
b, tile Pre! l1,1!11urY flearl11g Transcript. The competency, 
e,en me Itel.I tl1at l ,ms asked to read, Just a little bit ogo, 
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A, I can't suy wI1ett1er or not I was. 

2 Q, lJld YOU approacl1 t/1e Idea W/Ien YOU drafted 
, your expu11ded Brief tl1at you would try t:o seize upon any 
• errors, perlloPs, tilat even tile matters t.llat might be Plain 
, 1 error tlIot urose out of tile underlying 
• J\, Uo, I dld not, 

Q, WllY didn't YOU do tlmt? 
• 1111. HUTCtllNS: Was t/Ie answer I can't 
• recal I or 110, I did not? 

10 

11 

12 

13 i 

" ,, 
11> 

11 

HI 

•• 
20 

21 
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26 
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28 

30 

31 

32 

TIil WITNESS: Ila, I did not, 

I tlllnk wllat I did was, 
upon I,Iy !11i tlal review of tile record, two Issues struck me. 
JJuscu 011 seeJ,Iy tl10se Issues, I asked for tlIe Briefing 
scl1eUule to ue opened up, I continued wl tt1 those issues 
and To111 Per/;!11s was aware of tlIe one Issue. I tlllnk I 
uld11't apµruucn tnls as a fresl1 Appeal, 

i'IH, HUTCHIHS: ObJectlon, Your Honor. 
t11lnk we ore beyond tt1e response of tile question • 

Till COURT: Sustained. 

BY ~JI(, CIWWlll: 

a. 
J\. 

u. 

A, 
I WI II begin. 

DIRECT EXA/j!HATIOIJ COlfflljUED 

Did you approach lt as a fresh APpeal? 

No, I d ld not. 

Wtw <JI on' t you? 

It t1ould be -- It's an involved answer. 

One reason Is ttiut 1 t tIad alreac.Jy been 
In lefed t,y nr. Bork, w/10 I l1ave a Jot of -- always had a 
lot of respect for. Wien I saw that the Briefs weren't 
co111PletelY ac.Jdressed, 1;tIat I saw as readily apparentlY mlss-
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' 

1119 -- I i1ud never done a deatli penalty case and was unfamiliar 

wl tll tile purtlcular Issues In deatl1 penal tY 11 t!gatlon. We 

were ulso world11g on wlmt I perceived, I think, lt was Jw;t 

our perception tiIat we liad already, In essence, blown It 

s 011d lmd to usk me Supreme court to open It UP and I think 

• tiiere 1,os o little percePtlon on our port of time, 

• 
9 

10 

11 

12 

13 

14 

15 ! 

16 1
1

1
1 

' 
17 

1I 
18 [i 

19 ii 
,a 'I 

1, 

" :I 
22 11 

23 

24 

25 

26 

27 

28 

29 

JO 

:ll 

Q, You were concerned about time? 

I\• Concerr,ed ot,out time, concerned about gcttln9 

t1Iese issues, w11lcl1 I felt were strong Issues, before the 

Court, tee! !11g, I think, candidly, tIIut 1 t had been briefed 

once. I don't remenver -- lt would llt:lP me lf you could tell 

me wI1ut mo11tl1 tlIat Brief was filed wlt:t1 the Supreme Court. 

I also iiall u full caseload of trial cuses. 

111;, CROWELL: 

was Moy Ltll, 1983. 

TIil W!Til~SS: 

pur1119 for I:JY f!r;t murder trial. 

lt's my recollection It 

Ma11 6tl1, 1933, I was pre-

D!KECT EXAMijjATIOij COljJINUED 

oY MK. CIWWELL: 

o. Where was tliat? 

A. In Carson Cl ty, Nevoda. 

(J. 

ii. 

u. 

A capital case? 

No, 

Were you able to devote the full (]/IK}Unt of 

time ttIat you felt was sufficient for Mr. Ybarro In tile 

drafting of tills Supplemental llrlef? 

/\. I would answer tiiat honestly that at ttIat 

time I felt that I was doing a good Job. 

u. Old you alert Mr. Perkins to the fact that 

you were not going to read the entire record? 
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A. I don't recall. I wouldn't assurre that I 

did, because If 1 did I would 

/11(. iiUTCfl IHS: 

have done It. 

I'm going ta ask that be 

stricken. Tl1at was ar1 assU111Ptlon not ba:,ed on Iler knowledge. 

THI:. COURT: Sustained, 

lJIHLCT EXA!UMUON COUTl[!UED 

ilY MH. CROWELL: 

Q. Now, up untl 1 tlmt point In time, had you 

ever defend~'<.l a criminal case? 

11. Yes. 

u. 110w roonY? 

A. You mean llOW llllllY llad l defended? ProbablY 

a l1umlred. Du you ri;ean Jury Trials? 

one. 

ll. 

II. 

Yes. 

Up until that point 111 time, I had onlY llad 

wasn't on my own and /\n11abelle Long and I tried a 

fe!OIIY case, [ t11lnk. 

ll. Had you gone to any defense posture 

se11,lnars to alert you as to tl1e defense tllat tliere Is, tl1e 

tactics 111 t11e law tllat was technically appl !cable? 

A. In M<lY of 1983 lmd been wl th the Pub! le 

l.ide11der' s Office seven mont11s. 11ad been to a one-week 

seml11ur 011 Closing Argument, 
U, How was 1t tl1at you were assigned, tl1en, 

to write m, /\ppeal ilrlcf that concerned a capitol motter 

cor.,1119 out of a Jury Trial? 

A. was In tl1e appellate department of tl1e 

i.evauo State Public Defender's Office, 

u. Were tt1ere any other pre-requisites for 

you In tiiat position? In otlier words, If you had ta hove 
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CUPltal cases experience or something to t110t affect? 

A, I don't know, ouvlously not, 

Q, Were you aware of tile issues such as a 

prosecutorlul lillSCOlldUCt In Closing Arguments? 

A, Yes, I was. 

Q, In this particular case, did YOU In time, 

IImJ you /Jad an opportunl tY to understand that the prosecution 

In 1 ts Closing Ar9Ull1tmt against Mr, Ybarro utll lzed tile 

KlttY Genovese Kllllng in Its argument to the Jury? 

A, Yes, I om, 

a. At the time you wrote Mr. Ybarra's Brief, 

d Id you rulsc ti1at Issue? 

A. llo, I did not. 

u. Was tl,at because you Just dldn' t see It? 

1\, I tlllnk It was. 

ll, or you didn't recognize It? 

A. I can't answer absolutely, I do recall 

reuul11g it, out If I saw It, I had done opinions before 

tile Court on tile Issue of prosecutorlal misconduct and 

certainly didn't see It clearly enough to raise It, 

Q, Isn't prosecutorlal misconduct one of tl1e 

only elcn1o11ts left to clIal lenge In death cases? 

,\, I don't know tl10t. I know that the SUPreme 

Court IIOs reversed cases, recently, based on It. 

u. How about tlIe use of personal opinions 

t,y tile prosecutor on on Appeal? 

A, would hove to say that at the time I 

wrote t11ls llrlef, was aware ti1at was a problem. 

Q, Did you raise mIy of tl1ose Issues for 

Mr. Ybarru'/ 

1\, I d Id not. 

Q, WllY not? 
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2 

Court IIus two l lnes of cases on tl1at, the posture where tl1e 

·-- tl1e posrnre wl tll tills case was, 1 believe, that the 
3 , dernc11ts of eaclI of tl1ose crimes were different, And It Is 
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my u11derstundlng -- and I fllJY be wrong -- that the acts for 

tile I11urder -- well, there ls -- can see that t11ere would 

l;e a problem with ti1e battery, I did not raise It. 

Q, Were you aware at the time that you drafted 

cI1e Appeal tlIat tile Jury had not lJeen Volr Dlred on the issue 

of 111s0111 tY or reception of t/1e psychological evidence to 

estolJI I si1 the In son I tY defense? 

A. I can a11s11er tiIat at t/Ki time 1 argued 

liefore the Supreme Court I was aware of tilat and argued tlmt 

rn tl1c ilevouu Supreme court orally, 

Q, 

A, 

was thut an Issue perceived In your Brief? 

Tilat would be for soroobody else to decide, 

i.t certol11ly wasn't -- tllere Is no Issue raised as to whether 

or not -- If I could say, when I was drafting the Brief l 

1,as aware of tile case or Gibbons versus State which ln fact 

1ias one of ti1e cases l lIad worked 011 at tl1e SuPreme Court 

>1l1!clI stawu tl,ut uul111s of Ineffective assistance of counsel 

ore more ProuulllY raised in Post-Cor.vlctlon Relief. Subsequent 

to GilJbo11s, l t was tl1e pol ICY at t1Ie Supreme Court for any 

c.l•Jllil of ineffective assistance of counsel to say, "Don't 

raise It tnrougt11\ppeul," and tl1e11 would clte Gibbons, I 

llltJ 11ot ~utse t11e Issues which I fdt were there, The few 

1iIat I saw 11II1cI1 were -- If I would have raised t11at Issue 

I would llave wanted to raise It as 111effectlve assistance 

of cou11sel 011d did not t..used 011 tlic Gibbons Decision, did 

riot rulse It any other way, 

ll, so, you felt tnat oil t1Iosc questions would 

lie sornett1lng that shouldn't be presented and should be re­

served for a later suit by Mr, Your ra? 
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llY MK, hUTCtUIIS: 

ll, 

CROSS-EXAM! ij,)TI Ojj CO ii TI !WE!J 

Is It fair to say that -- oh, well, never 
mind tlmt questlo,1. 

At tl1e tlcoo you were working as a staff 
attorney for ttIe ilevudo Suprewe Court, you stated you worked 
on some coPltol cases. You looked ut the Issues raised In 
t11e llrlefs. 

correct. 

ll. Of course, you did research to see what 
me uD-to-uute lmi was wl tli regard to those Issues. 

A. correct. 

Q, If tlwse Issues were death penal tY-related 
Issues, you did tlie nost UP-to-date research regarding those 
issues? 

A. Have you seen tlIe llrlefs coming out of 
Los Vegas? 

(l, Just answer tile question. 

A, In those cases, tl1ey were coI1TI10nlY limited 
to tII~ nur,ilier of oss1grnIie11t there, As to those errors, 
1,Ione of ,111lcI1 I recall working on as penal tv phase errors, 
I would rcseorcl1. 

a. 
/\. 

u, 

I\, 

Q, 

Would you rcsearcl, ProDortlonall tY questions? 

Ila. 

Is that no? 

No, 

Even tliougl1 tile statute required proportion-
(ll I tY revleH of even death Penal tY cases by tile Nevada 
,iuorei" Court? b tilat a yes or 110? You can answer after 
t:1Iat. 

A. I doI,'t feel comfortablr: talking about that, 
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because wIIe1I He work at tlIe Court, as you know, Brian, we 

ore 11ot supposed to tall, about how certain things are declde,j, 

o. l noticed some hesitancy, I think, when 

you were uskeu uuout wlIetlIer or not you drafted any previous 

APPel late Urlefs or whetl1er It wus a deat/1 penal tY Appellate 

, Urlefs, l noticed sorne hesitancy before you gave an answer, 

then you said tliat Yuarra was tl1e first one, 

• I\. Tt1at • s correct. 

• ! o. Was tllere any explanation as to your 

10 lies I tuncy? 

11 A, No, I was Just relating how soon after l 

12 got out of tlIe PD's Office tl1ls arose, At that time I had 

" IIot drafted u11y dealtll penal tY Briefs, nor have I since, 

1• u. You stated you had a seminar In May of 198:S 

1s on u we1.:kend. 

16 !io, It was before, He asked me before 

11 I dratted tl,Li lIU1J nod uny seminars In defense tactics, 
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uectmlJer of l~o2 went to two-day seminar In Incl lne on the 

Art of Closing Argument. Tl1ut's It. 

Li, uecernber 19tl2? 

Q, olIen did you go to the Publ le Defender's 

Office? 

/\. I 1:l1Ink it was October, November, 1982, 

It fillYilt ilUVc l;een -- I think that's lihen, 

u, \II th regard to the Issue of personal 

OPlnlons Stutec bY tile prosecutor, did YOU say YOU don't 

recall a tuccicul reuson, you had for not raising them? 

1\, Tllere was none, 

Q, Vo YOU recall speclflcallY that YOU did 

not hove a tuctlcal reason? 

/\, If I l1ad a tactical reason, it would hove 
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Q, Tile law 111 llevada, appellate lm1, el tiler 

uppellate lm1 or tile law of tlie Supreme Court of tile United 

Stutes, Do you recall ai1y reading ooterlal on that? 

II. I don't recall any, 

rm. IIUTClllliS: 

TIil COURT: 

llott1lng further. 

llnYtll 1 ng e 1 se? 

RElllR[CT EXAM!Nllllilli 

BY MIC CHOl'ILLL: 

a. Your firm now, does It specialize In 

er l1,1!1Jal cases? 

11. We do criminal defense work, 

Q, Does lt constitute tt1e 100Jor portion of 

your uusiness'! 

I\. f<vl more Ilian fifty percent. 

tl. How long 11us Mr. Fcrklns been wl th your 

firm? 

1\, 1 tlllnk about t/iree 1iecks, 

u, Do you 11uve any reason for wanting to uphold 

tills Particular decision? 

/\, Upl1old 1 t? 

a, !Jo you l1ave any particular reason why you 

would 1iant to see the dcclslon of Mr, Yb,Jrra overturned and 

reversed'/ 

1\, I /love no opposl tlon to tl1e death penal tY 

wi1atsoever, mid /lad Mr. Ybarra received 

ll. Could I 110va a yes or no answer and tl1en 

Ull explunat1011? 

i\. I don't /lave any personal feelings about 

,111etl1er or 11ot Mr. Ybarra receives tile death penalty, 

do 11uve strong feelings about 11not I /law seen of the trial 
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-
DIRECT t,XAMllli\JIQtl 

BY MR, CROWL LL: 

Q. ror tl1e record, your I1wne, sir. 

A. Steven G, McGuire. 

I'll(, CROWlLL: May I see Exhibits 14 

Ulld 157 

UIIZLCT EXAMl~AT!Otl CO!HlljUED 

SY MH, CROWLLL: 

tl, I t/111 ask you to examine wllot has been 

pr~vlousiy 1110rked as Exl1illl ts 14 Gild 15, 

,\, Yes, I I1ave examlned tl1em. 

u. Arc YOU faml l lor 111 th tl1ose? Can YOU 

lcJelltl fy t11ose I telils? 

A. Yes, I can. Lxnllll t 15 Is a cover letter 

t.o mYscl f sly,,eu llY ct,urles n. Morton, Dlrector of the 

I1tstltute of Fore1tslc Scle1tces Laboratory In Oakland, 

Cullfornla. 11110 it notes tnut tl1en, ls Included there a 

report Oil tile case IIIVOlVll!Y qolJert Ybarra. And then Exl1lb::t 

14 ls cl1e report. It Is of tl1e evidence examination that 

ti 1eY conduc teu. 

a. Was tnat examination conducted at your 

reQuest? 

A. Yes, l t was. 

il. was tllat examlnatlon conducted 111 ttie 

defense of nr. Ybarra? 

,1. Tl1ot' s correct. 

u. IJo you recall navlng received tl1ose docu-

n.,lltS GIili 11rnJe tlleIn o part of your fl le? 

it. Yes, I do. 
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Your t1011or. 

l nave. 

i'lh. CHOfilLL: 

T11E COURT: 

l11i. HUTCH !HS: 

Tl!E COUHT: 

ill(, CHOwELL: 

Tll[ COURT: 

Ill(. hUTCHI!iS: 

l1ave o minute. 

lie w!l l offer the same, 

Counsel? 

110 obJectlons. 

Tlie documents are adml tted, 

Tliat's all tile questions 

All rlsllt. Any questions, 

Just a moment, If I could 

Tills Is a different I lne 

of questlo11!ng. It will save us some tlml). Counsel has 

ugreetJ I cu:, do ! t, Just one line of questioning, 

EXA/-111lATIOll 

BY f'llL l1UlC1iliiS: 

ll. Mr. McGul re, do you recol l you and I were 

taJUng rnls 1,10rnl11g In your office? 

/\, Yes. 

Ll. asked you wliet11er you were faml l lar wl th 

tilt: Dl10togrupl1 ti1at was not adml tted In tlils particular case 

at t11e trial? 

i\, Tilat's correct. 

ll. Wi1at do you recall about that photograph? 

t.. I recal I tl1at the 

a camera and mere was some eXDosed 

police seized from Robert 

film In tile camera that 

hoc 110 t bec11 deve I oped. Ti1ey ueve I oped It and among the 

Di1otograp11s ti1ot tl1ey JeveloDeu was one tlmt, as I recall, 

si1awed Robert next to a truck. tl1l11k It was a wooded 

area. Arid tile significance of It Has tllat In the picture 

tliere was a uasol lne co11 ti1at app~ared Identical, as far as 
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-
J\. l 'm m, attorney. 

u. You t1old a State Office? 

J\. Yes. l 'm tr1e State PuL l lc Defender. 

(l. Tllot's for llevada? 

ii. Yes. 

Q. 111 rnat capacltY, did YOU lmve occasion 

to uecome acquainted w1 tl1 tl1e case of Rol,ert Ybarra who 1 s 

11erc In Court today? 

ii. Tl1at tl1at tlwe I was llePUtY In the State 

Puullc iJefe11u~r•s Office, yes. 

o. 

tl. 

Dill YOU partlc!pote 1n his trial? 

I did not, 

Uld you 11ave occasion to write the Appeal 

orlef, tt,e u11enlng Appeal llrten 

I did. 

0. At tt1e time of writing that Appeal Brief, 

would you tell us 1;11nt tl1e starn.:ords for Appeal Briefs were 

In terms of ,Hnnowlrrg uut evidence or ,1in.iowl11\l out Issues 

tt1at m!Qllt ur 1.i!gt1t not tmve flown, so to speak, 

u. Well, we 11ad no offlclul office pollcY, 

Personal lY, 111,en I did m1 Appeal Brief and at the time that 

I dlu 11r. Y!Jorra's Appeal llrlef, this Is how I felt, 

would revtei, tile entire record and try to determine what 

Issues were ti1ere arid tt1e11 do researcn on them and determine 

wnet11er or not tlieY lmd a stro11g posslbil I tY or chance of 

leading to u rcversul. And I liad wllat I llelleved were strong 

arguments and I ilad 11eak arguments tliat I dldn' t think had 

mucl1 mer! t. I would not fl le a weaker argument and go wl th 

t.ne stro11geI· arnu111e11t, believing that to fl le a weaker argu-· 

rnent I11!gl1t wl:e away tt1e attention from the stronger argu­

urent. 

o. uo you rccal I, L>Y anY c/Iance, wl1ether or 

-502-
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ls uI,oti1~r stlPuloteJ document tliot would be the st!Pulatlon 

of tile Port 1 cs regard Ing t11e Denos 1 t 1011,; of the wl tness that 

ls sl911ed bY tl1e Pctltloner himself as well as Mr. Crowell. 

It wus wi tl1 regord to tl1ose Denosl tlons token on August 28th, 

rlli. CROWLLL: He don't l1ove copies of 

mos~, el tlier. ,ie would appreciate coptcs of tile same. 

Ti1L CLlU,n: llic Clerk will mke COPies 

of tl1ose, too, anu see ttlat tl1eY get back to YOU, 

ls tl1ere anything else 

tllat oug11t to ue Put Oil tile record that 11e l10ven' t al ready 

90t? 

rm. CROWELL: For lllustrotlon purpose,; 

L111d for assistaI1ce of ti1e Court, uIIless tl1ere Is some blarlllg 

error, we 1wuld 1 lke to l1ove tiJC sketcl1 ttmt Is drown up 

r1ere 01 I tile IJOurd be SU!Jllll t ted, 

Iii\, l1UTCHlIJS: I don't t1ave any problem 

wl t,1 rnut L.clng suu111 tted for lnfornKJtlonal purposes, Of 

course, tiIut does not Include tlIe Pet! tlon for Re-llearlng 

on we ve1Iue appeul uel1Ig rJenled and ttie various letters. 

Obviously tilut's iust a ger,eral overview, I have no problem 

witll It. 

THI: COURT: l t Is sul.Jml tted as a tool 

for tiIe asslstuncc of tile Court. 1i1IYtl1L1g else now that we 

liuve? 

111:, hlJTChliJS: IJo, Your Honor, I Just 

uel !eve tllot ,;e ne~d some di rectlo;i 0,1 110w we are going to 

present our argument und so fortii. I would suggest we !Jave 

a briefing sci1edule, 

TIil COUHT: I Jon' t see much value In 

oral argument ut tills point because I haven't read all of 

tl1e doclJllients. So I don't l1ave ti1e information tllat all of 

you l1ove. Hut, of course, I tl1!nk you oug/1t to present arnu-
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,11eI1t to I,1e. tl1!11k a urleflng scl1eduk would be approorlcte 

Iii(, HUTCHlllS: Can I suggest, Your lloncr, 

tnat t:ic Petitioner ue allowed approxl111ately t11entY days 

to prepare u ~rlef a11d we wuuiu l1ove fl fteen days after 

tl1at? 

Till COUl(T: 

de11t tillie, 

i1il. CROWlLL: 

I wonder If tl1at' s suff I-

Your llanor, since I am 

appoi11ted counsel 111 tills Inatter, I car, represent to tile 

Court ti1at l will need at least until tl,e middle part of 

October, r1l1lc11 would lJe ti1lrtY days, ill fact, even llovernuer 

1st 1wulu ue better. ilut October l~tl1, at this Point, appears 

to lle reosonuule, 

T:lt COURT: lie wll l order tl1e f I rst 

!.Jr lef October ti1a 15tll. You wl l l need liow flXlnY days to 

answer after tl1at, to tl1e first of Novernuer? 

11H, IIUTCIIINS: Twe11ty dOYS fol lowing, 

"filt C0UK1: Will that be a long brief 

for closing? uo you feel ti1at Is rieccssary or unnecessary'/ 

11,L rnmiELL: It HKJY verY well be, 

Yuur 1io,Ior, cliat Mr, hutc:11ns Llnd I caI, present any supple•· 

niental rr;;1,10ru11dur:1 m tnc t:me of arnuu:~nt. 

TiiE COURT: All rlgl1t. Upon receipt 

vuu will l;e 11otifleu of tilt:; tlrnt. for argument. We will fix 

t11e aute for oral argument. ls that what you would like to 

llove? 

11i(, HUTCHl1jS: 

for oral arnur,ient. 

I 1i,, CkO~ELL: 

bel1ol f of ourselves, particular lY 

l don't see any necessltY 

I would request lt on 

If tl1ere Is any questions 

tlIat co111<; up after ti1e Court -- ment10IIl11g t11e flXlm1ltude of 

tl1e case to review It at tills point. 

-;,uJ-
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111;. IIUTCll!IIS: OtJvlouslY, Your Honor, 

l '111 111ceresteJ Iii tl1e Pell tlo11er gett111J al I of tile process 

to wi1lc,1 11e is cJue, In fact, tlie deatl1 penal tY case, I don't 

tlllnk t11uc lii(lt ls a necessary element of tile proceedings, 

TilE. CUlJRT: Well, WllY don't we do 

tl1ls. 1\fter tl1e Court i1os everyt1ilng lJefore It, WllY don't 

He i10ve a cu1.1iunlcotlon lJY pf1one calling between the tliree 

of us und see If you still feel it Is necessary. If It ls, 

we will fix u cJate . 

111l. IIUTCIIIIIS: Tllat's fine with me. 

TII[ COURT: 

I l10ve received everYtl11n9. 

11ft. CROWELL: 

Tliat wl J l be sometime after 

I a,11 prlrnarllY interested 

In tenas of !engtil of tl1e brief as to l'ii1etl1er or not that 

long reel tut Ion of facts and ur,iu111ent nave to be exPounded 

upon or wliet11er or 11ot It coulu be a slmrter argument or a 

s:1orter wrl tten argurnenl wl1lcn would Le supplemental to tl1e 

oral argurne11t tl1at would bear on (l1e au~stlon of 110w Jong 

1t 1iould tol,e me to prepare tlie mutter, If I understand tile 

u11dersta11dl11<;, If we feel tilat tile oral arnu1iient ls necess,irY, 

tilOt lie COIi nake tlmt request at tllOt t:111c. J think tl1at 

woulu be apprnpr!me. 

TIIE CUUllT: J liOU!d rather 1,ai t and 

see after you t1ove concluded If you 1;011t to make a request. 

!iii, HUTClllllS: Do we lmve a 11ml tatlon 

on le11gtn of briefs? Obviously Mr. Crowel I thinks tllese 

could get quite lengtl1Y, If we /love m1other recitation of 

fucts and u1,ot11er reel tat Ion of statements of t11e case on 

tnat au i11fl11ltum. 

TliE COURT: WllOt do YOU think about 

tiwt, 11r. Crm1e II? 

liH. CHOWLLL: I don't usually elallorate 
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111 n lc11<Jt;1y urid, Lut I tlo believe tllUt ln view of tl1e fact 

LilUL Were i."Y ilUl Ge U pote1,tlul for ur 1JUIIIClll, He SIIUU!J Lie 

ulluh'~ll lulicuJL ir, tllUL reJpect. don't mea11 tl1at eltl1er 

t11e Court ur cuu,1scl ure i11terestttJ 111 !0119 le11gtJ1y Lirlefs, 

L11UL':.:. qo111q to pro10il9 tilis rn1u J1uv~ everyone toking tile 

fol COUhT: ossur:ie ti1at you ,1111 

prepare it 111 ,111 i11tcl l lue,1, fusi1io11 011<I l t 111 l l ue fort11rlut1t 

Ullu lO tl,e POl<lt, 

l t cuu11sel l·li l I assure n1c 

tl1ut Ill; wi 1 l lJe i11tcl l i~JellL ul.Jout it.., I liuve no problem. 

Till COlJ11l: /\11yu1 l11g else, qentler:1e11? 

U1H, ti I l 119, Your Honor. 

1,ir. :..;usicl1 11us i11dicuteL1 to us i::1iut tliut leoves 011ly a 

question of u HePlY Urlcf, 1,e 1.oultJ request tl1e opportu,11 tY 

to !:>uu1i1i c u ,(t:µly ;_.rtef. 

TiiL CUlJi(i: 

l'lll, Cl<mllLL: 

<Joys for u reply, 

Te11 <Joys ofter. 

Tliat will Lie fine, Ten 

Scco11d!Y, wliett1er or not 

lite coulu ue furnisl1eu 11! tl1 u cupy of the Transcr!Pt of tl1e 

ll\)Orii1<J at leust t110 uays prior to co11cludl11g that. 

Till COLi(f: Sile sold Sile COil, 

tid11k t11at i.i 11 lle i1eloful to al! of us 111 preoarlrm, 

A11Yti1i11g else? ,loti1l119 else, tl1e Court Is In recess, 

O-i1H.:rcU1JU11 Court reccssetl ut U1e lmur of 
4:1'; D,lf1, in ti1e auove r.mter, l 
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1 No. 1736. 86JUL 9 P".· Sr· ' OFRCI OF THE 

2 

3 

4 

5 

6 

7 

ATTORNEY GENEIAI. 

IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF 

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE 

* * * * * 

ROBERT YBARRA, JR., ) 
) 

Petitioner, ) 
) 

-vs- ) 
) 

THE STATE OF NEVADA, ) 
) 

Respondent. ) ________________ ) 

0 R D E R 

On June 23, 1981, a jury found Petitioner, ROBERT 

YBARRA, JR., guilty of First Degree Murder, Kidnapping, Sexual 

Assault and Battery to Commit Sexual Assault. A penalty hearing wasli!g 
. . . at held on June 26, 1981, after which the Jury imposed the maximum J~e! 

}tij~ 

19 penalty of death for Murder in the First Oegree, 1 specifically find- I 
20 ing the following aggravating circumstances established beyond a f • 
21 reasonable doubt: (1) The murder was committed by a Defendant who 

22 was previously convicted of a felony involving the use or threat of 

23 

24 

25 

26 

violence to the person of another; (2) The murder was committed 
1In addition to the sentence of death imposed by the jury for First 
Degree Murder, the District Judge imposed consecutive life sentences 
without possibility of parole for each of the three remaining 
convictions. ...... 

AA-003885 

AA01871



.... 

"\ 

• 

1 while the Defendant was engaged in the commission of forcible rape 

2 (sexual assault); (3) The murder was committed while the Defendant 

3 was engaied in the commission of Kidnapping in the First Degree; 

4 and (4) The murder involved torture, depravity of mind, or the 

5 mutilation of the victim. The Jury found no mitigating circumstance 

6 sufficient to outweigh the aforementioned aggravating circumstances. 

7 The conviction and sentence were affirmed by the 

8 

9 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Nevada Supreme Court in March of 1984, and the Petition for Rehear-

ing was denied on July 27, 1984. A Petition for Certiorari was 

was denied by the United States Supreme Court on February 25, 1985. 

A Petition for Writ of Habeas Corpus was filed in 

this Court in February, 1985. Court and counsel subsequently deter­

mined that according to the provisions of N.R.S. 177.315 et.seq., 

the matter is more appropriately a Petition for Post-Conviction 

Relief. A Supplemental Petition was filed in June, 1985, which 

incorporated the initial Habeas Corpus Petition. 

An evidentiary hearing regarding said Petition for 

Post-Conviction Relief was held on September 16 and 17, 1985, at 

the White Pine County Courthouse in Ely, Nevada. 

Petitioner claims that his conviction and sentence of 

death are constitutionally infirm as being violative of the Fifth, 

Sixth, Eighth, and Fourteenth Amendments to the United States 

23 Constitution and their counterparts in the Nevada State Constitution 

24 The Supplemental Petition advances four claims: (1) Petitioner 

25 was denied effective assistance of counsel at all stages of pro-

26 ceedings; (2) Petitioner did not receive effective assistance of 

-2-
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"" 

"" 

• 

1 "A fair assessment of attorney performance requizaes 

2 that every effort be made to eliminate the distorting effects of 

3 hindsighit-, to reconstruct the circumstances of counsel's challenged 

4 conduct, and to evaluate the conduct from counsel;s perspective at 

5 the time. Because of the difficulties inhezaent in making the 

6 evaluation, a court must engage a strong presumption that counsel's 

7 conduct iaZZs within the wide range of reasonable professional 

8 

9 

assistance; that is, the defendant must overcome the presumption 

that, under the circumstances, the challenged action 'might be 

considered sound trial strategy.'" STRICKLAND, supra, at 694, 695. 

Elaborating on the second area of inquiry, prejudice 

to the Defendant, the Supreme Court stated: 

"The defendant must show that there is a reasonable 

14 probability that, but for counsel's unprofessional errors, the 

15 result of the proceedings would have been different . A reasonabte 

16 probability is a probability sufficient to undermine confidence in 

17 the outcome." STRICKLAND, supra, at 698. 

18 In order to properly analyze Petitioner's claims of 

19 ineffective assistance of counsel, it is imperative, under 

20 STRICKLAND, to recapitulate the facts of the case to discern the 

21 evidentiary basis of the verdict or conclusion. This recapitula-

22 tion clearly implicates the determination of whether Petitioner was 

23 prejudiced by the alleged attorney misfeasance. It is certain that 

24 "a verdi~t or conclusion only weakly supported by the record is 

25 more likely to have been affected by errors than one with over-

26 whelming recozad support." STRICKLAND, supra, at 699. The facts 

-4-
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1 are as follows: 

2 The evening of September 28, 1979, NANCY GRIFFITH, 

3 a 16 yea.t:. old girl, and a girlfriend, met a man named ROBERT YBARRA 

4 in Ely, Nevada. MR. YBARRA drove the two girls around town in.his 

5 truck. Shortly thereafter, NANCY'S girlfriend wanted to go home, 

6 and so she was delivered to her sister's residence. The last time 

7 the girlfriend saw NANCY was when she left her with MR. YBARRA. 

8 

9 

14 

15 

The two girls planned to meet later that evening, but NANCY did not 

eturn. 

The next morning, September 29, 1979, two fishermen 

from Ely noticed a woman's purse and some signs of scuffing on an 

unpaved road outside of town. Soon thereafter they discovered the 

charred, living remains of NANCY GRIFFITH lying by the side of the 

road. One of the men testified, "(S)he was badZy burnt. There 

was a deep gash in her Zeft shouZder. The eyes were swoZZen shut; 

no hair. The face was unrecognizabZe." (Trial Transcript, Voiume 

1, Page 49). The fishermen covered her and immediately drove to 

Ely and returned with a Sheriff's deputy. Although the deputy 

19 knew NANCY GRIFFITH, he was unable to recognize her. NANCY was 

20 ultimately able to tell the deputy she had been raped by a man in 

21 a red truck, who worked north of where she was found. 

22 Investigators probing the area outside of town 

23 discovered a quarter mile trail of charred skin and burnt clothing 

24 leading to where she was discovered. Evidence of a struggle and 

25 a burn area were found, as well as a gas can. MR. YBARRA'S finger-

26 prints were on the gas can. Boot prints and the tracks at the seen 
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1 also matched YBARRA'S boots and truck tires. Hair from the head of 

2 NANCY GRIFFITH was imbedded in MR. YBARRA'S boots, which were also 

3 spotted .with human blood. NANCY'S fingerprints were found on a 

4 beer can in MR~ YBARRA'S mobile home. MR. YBARRA was employed on 

5 an oil rig north of where NANCY was found. 

6 The autopsy of NANCY GRIFFITH, conducted on 

7 September 30, 1979, revealed that she had been party to sexual 

intercourse within the previous two or three days. She suffered 8 

9 

14 

15 

• ~:: 
~18 

19 

20 

trauma to the genital area and a severe blow to the head. NANCY'S 

death was caused by burns which seared her respiratory passages and 

charred eighty percent (80%) of her body surface. The burn patterns 

indicated that the flames which engulfed NANCY'S body were fueled 

by a flammable liquid, which was ignited while she was either 

standing or sitting. 

It is obvious to this Court that Petitioner's convic­

tion and sentence are not weakly supported by the record; a careful 

review of the evidence, testimony and exhibits in this matter 

evinces overwhelming support for the juries' determinations. 

Accordingly, under STRICKLAND, Petitioner's burden of showing preju­

dice is inevitably more onerous than if the record were less· deci-

21 sive. See also TUCKER v. KEMP, 762 F.2d 1496 at 1509. 

22 

23 

It should also be noted that the STRICKLAND analysis 

is a two pronged analysis,. comprised of performance and prejudice 

24 components. In STRICKLAND, it was held that as both prongs neces-

25 sarily must be established before a finding of ineffective repre-

26 sentation is made, it is not necessary for a court to address each 
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' 

• 

1 

2 

3 

4 

component where one is dispositive. 

" ••• the1'e is no 1'eason fop a aou1't deaiding an in­

effeativ1]; assistanae aZaim ... to address both aomponents of the 

inquizoy if the defendant makes an insuffiaient showing on one." 

5 STRICKLAND, supra, at 699. However, in order to provide the review-

6 ing courts a more complete analysis and discussion, we will address 

7 both aspects of the test wherever feasible. 

8 

9 

14 

Petitioner, in the Supplemental Petition, cites 

thirty-three (33) instances of allegedly ineffective representation 

by defense counsel. We shall evaluate each of the thirty-three 

claims separately in light of the aforementioned STRICKLAND· 

analysis. 

1. NUMEROUS DEFENSE COUNSEL CHANGES. 

Petitioner's initial allegation is that numerous 

15 defense counsel changes throughout the proceedings resulted in 

16 n~erous counsel errors. Most of these alleged errors were 

17 addressed separately by Petitioner, and subsequently we will 

18 analyze each separately as well. Presently we will address the 

19 alleged errors caused directly by defense counsel substitutions. 

20 Petitioner alleges that a direct effect of these 

21 substitutions was that the jury was not questioned on voir dire on 

22 the issue of the insanity defense, and that later when the 

23 Defendant changed his plea to include not guilty by reason of 

24 insanity, defense counsel wasn't aware of the voir dire questioning 

25 or lack thereof on the insanity defense. The Court finds that this 

26 allegation is without merit. Voir dire was performed by the 

-7-
AA-003891 

AA01877





1 of the victim and by not conducting any follow-up tests. At the 

2 Post-Conviction Relief Hearing, MR. McGUIRE testified that prior to 

3 trial a ldotion For Discovery of Physical Evidence was made, and 

4 that the prosecutor, as well as defense counsel, were misinformed 

5 that such evidence was unavailable. (Post-Conviction Transcript at 

6 124) . 

7 Later, during trial it was inadvertently discovered 

~:: 
~18 

19 

20 

21 

22 

that a vaginal swab and vaginal smear were preserved from the 

serous fluid during autopsy. The remainder of the fluid was not 

preserved. While the trial was proceeding, experts, on behalf of 

the State and the defense, jointly examined and analyzed the newly 

discovered smear and swab. 

Under these facts, Petitioner's allegations of 

attorney error is tenuous at best. MR. McGUIRE made a timely Motion 

for Discovery, but was informed such evidence was unavailable. 

Later when it was learned that some vaginal fluid was preserved, 

Defense and State experts jointly examined the samples. Given 

counsels' efforts to obtain all available evidence and the strong 

presumption that counsels' performance was within the wide range 

of reasonable professional assistance, we cannot find counsels' 

performance deficient in this instance. 

Moreover, there is absolutely no evidence of any 

23 prejudice due to these events. This issue was addressed on direct 

24 appeal and rejected by the Nevada Supreme Court. Experts testified 

25 at trial that tests on properly preserved fluid would have yielded 

26 no different results than those tests on the swab and smear. "Loss 
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1 It cannot be said that this tactical decision was 

2 unreasonable. In Nevada, the State's burden of proof at a prelimin 

3 ary hearing is minimal. To commit a defendant to trial, the State 

4 is merely required to present enough evidence to support a reason-

s able inference that the accused committed the offense. LA PERA v. 

6 SHERIFF, CLARK COUNTY, 541 P.2d 907, 91 Nev. 692 (1975). "SZight~ 

7 even marginaZ evidence" that would lead to a reasonable inference 

of guilt is sufficient. SHERIFF v. BADILLO, 95 Nev. 593, 600 P.2d 

221 (1979). 

After reviewing the evidence and testimony presented 

at the preliminary hearing in light of the requisite evidentiary 

standard, the joint decision of MR. McGUIRE and MR. DAMM not to 

challenge the sufficiency of evidence cannot be deemed attorney 

error. 

It is true that the State Public Defender, MR. 

NORMAN HERRING, later reviewed the Preliminary Hearing Transcript 

and determined that a challenge on the basis of sufficiency of 

evidence should have been made, and that under his direction an 

19 untimely Motion to Dismiss was in fact made. However, this does 

20 not necessarily indicate that the earlier decision not to challenge 

21 was error. In denying the Motion to Dismiss two of the charges, 

22 the Court did indicate that it felt there was arguable evidence to 

23 support the challenged charges. 

24 Vol. 4 at 759). 

(See Record on Appeal, Pleadings, 

25 Additionally, as was put forth in STRICKLAND, 

2~ supra, at 695: 

-11-

AA-003895 

AA01881
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2 

3 

'4 

"There are aountZess ways to provide 
effeative assistanae in a given aase. 
Even the best ariminaZ defense attor­
neys wouZd not defend a partiauZar 
aZient in the same way." 

We, therefore, find that defense attorneys' decision 

5 not to challenge the sufficiency of evidence at the preliminary 

6 hearing does not constitute deficient represent_ation and resulted 

7 in no prejudice to Petitioner. 

8 

9 

(4) FAILURE OF DEFENSE COUNSEL TO MOVE FOR MISTRIAL. 

Petitioner alleges that defense counsel should have 

moved for a mistrial and discharge of the jury after MR. YBARRA was 

found incompetent to stand trial and was committed to Lake's Cross-

ing Psychiatric Hospital for an indefinite time. Petitioner argues 

that no challenge was made until the case was again ready for trial 

14 and MR. YBARRA had been returned to Court several months later. 

15 

~:: 
'a,18 

19 

Although this issue was essentially disregarded at 

the Post-Conviction Hearing, the Court can adequately address this 

matter by referring to Nevada law, the record itself, and logical 

inferences drawn therefrom. 

Nevada law specifies that jurors sworn to try a 

20 criminal action may, at any time before submission of the case to 

21 the ·jury, be permitted to separate, in the discretion of the Court. 

22 N.R.S. 175.391. As MR. YBARRA was sent to Lake's Crossing for 

23 an indefinite time, it was impossible for Court or counsel to know, 

24 or even estimate the actual duration of the delay involved. Accor-

25 dingly, at that time the prejudicial effects of the separation 

26 would have been impossible to ascertain. The proper time to move 
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1 as all the psychiatrists they consulted agreed that Petitioner was 

2 in fact competent, and as they had met and talked with Petitioner, 

3 who appe-a-red competent and wanted to proceed with his case. 

4 (Post-Conviction Transcript, at 52}. As such, it would appear that 

5 counsels' decision not to further challenge competency was a reason-

6 able tactical decision that corresponded with the desires of 

7 Petitioner at that time. The Court finds no attorney error. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Also, the record is devoid of any evidence indicatin 

that Petitioner was in fact incompetent at the time in question or 

that any further challenge to competency would have been successful. 

Petitioner has not demonstrated any prejudice. This claim is 

rejected. 

( 6) FAILURE OF DEFENSE COUNSEL TO CHALLENGE THE INFORMATION .. 

Petitioner claims that defense counsel erred by not 

challenging the Information, as it was likely that the charges of 

Murder, Kidnapping, Battery and Sexual Assault were in actuality 

two charges, Murder and Sexual Assault. It is also possible, 

according to Petitioner, that all charges could have been merged 

into First Degree Murder as part of that crime. 

The leading Nevada case explaining this area of law 

is OWENS v. STATE, 100 Nev. 286, 680 P.2d 593 (1984). In that 

case, the Nevada Supreme Court adopted the analysis set forth in 

BLOCKBURGER v. UNITED STATES, 284 U.S. 299, 52 s.ct. 180, 76 L.Ed. 

306 (1932) in determining whether an act or transaction in violation 

of two distinct statutory provisions constitutes two offenses or 

only one. The analysis requires that the statutory provisions be 
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1 in orde~ to prove the greater. n 

2 In the case at bar, it appears that all four offenses 

3 were committed during a single transaction. However, the evidence 

4 supporting each charge is clearly separable and distinct from the 

5 other charges. The evidence supporting the Murder charge was that 

6 NANCY GRIFFITH died as a result of burns induced by Petitioner's 

7 pouring gasoline over her body and setting her afire. The evidence 

8 of Kidnapping With Intent to Commit Sexual Assault included testi-

9 many that the victim was to meet her girlfriend later that evening, 

10 and that after driving off with Petitioner, the victim did not 

return. (Trial Transcript at 120, 121). Instead, she was trans-

ported to an isolated, uninhabited dirt road some thirty miles out 

of town, where she was found the next day. (Trial Transcript at 

14 62). The victim's fingerprints were found on a beer can in 

15 Petitioner's trailer. (Trial Transcript at 420, 421). Petitioner 

16 had indicated to others that he was going to have sex that night 

~17 

~18 

and was not going to pay for it. (Trial Transcript at 441). 

Evidence supporting the charge of Battery With Intent 

19 to Commit Sexual Assault included the testimony of the autopsy 

20 physician indicating that NANCY GRIFFITH sustained severe trauma 

21 to the head. (Trial Transcript 197-199, 202-203). The victim told 

22 the emergency medical technician she had been kicked. (Trial 

23 Transcript at 93). Blood was found on Petitioner's boot and 

24 NANCY GRIFFITH'S hair was found imbedded in the boot. (Trial 

25 Transcript at 152, 153, 797, 409). 

26 ...... 
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1 Petitioner claims he was not advised of the conse-

2 quences of his plea of Not Guilty By Reason of Insanity. This 

3 claim is-unsupported by the evidence. MR. McGUIRE testified that 

4 the decision'to plead Not Guilty By Reason of Insanity was discussed 

5 with Petitioner, along with the consequences of the plea, and that 

6 Petitioner concurred in this decision. {Post-Conviction Transcript 

7 at 35). MR. HERRING indicated that he discussed the plea and its 

8 ramifications with Petitioner on a number of occasions. (Post-

9 Conviction Transcript at 157, 158). MR. WEINER'S deposition, at 

Page 13, is also in accord. 

contention, it is denied. 

As there is no evidence supporting this 

(8) DEFENSE COUNSEL INFLUENCED THE JURY. 

Petitioner claims that defense counsel erred by 

14 utilizing the term "roasted" during jury voir dire. Defense counsel 

15 MARTIN WEINER, testified that he deliberately used the term "roasted' 

to see if there was any adverse reaction by the jurors. Although 

17 he wasn't certain that the prosecution would use this term, he 

18 thought it likely that a juror would use the term "roasted" in 

19 describing the victim's appearance. As a matter of strategy, he 

20 wanted to discover any adverse reaction to this term during voir 

21 dire. (Deposition of MARTIN WEINER at 36, 37). 

22 Again, Petitioner has failed to meet the burden of 

23 showing that q.efense counsels' actions were outside the wide range 

24 of reasonable professional judgement; and certainly, under the facts 

25 of this case, it is extremely unlikely that the choice of a single 

26 word during voir dire would have any significance as to the ultimate 
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1 section is invoked. It is clear that the benefit of such a plea 

2 change inures to the Defendant. It is also clear that it is not 

3 always pessible to re-open voir dire after the jury has been select-

4 ed. Petitioner gained substantial. benefits due to his change of 

5 plea during trial, as an entire theory of defense was added., In 

6 light of when the change of plea took place, the failure to voir 

7 dire is ·not an excessive detriment considering the benefit. The 

Court agrees that it would have been preferrable for counsel to 

~:: 
~18 

19 

20 

21 

22 

23 

have canvassed the j"ury on the insanity defense and psychiatrfc 

testimony. Nonetheless, it cannot be said that failure to convas 

the jury regarding these issues constitutes per se attorney error 

of constitutional magnitude. 

It should be noted that the prosecution failed to 

voir dire on these issues as well, and at trial there were both 

prosecution experts and defense experts testifying on the insanity 

issue. The jury must have found the pr~secution's psychiatric 

experts more credible than the defenses'. The jury's findings were 

not unreasonable given the evidence that MR. YBARRA was employed 

full time, was never institutionalized for mental illness and had 

. no real history of insanity . The evidence also shows he was acting 

rationally just before and after the incidents in question. 

Even assuming counsel erred in failing to seek 

additional voir dire, there is absolutely no evidence of any pre-

24 judice inurring to Petitioner as a result. There is no evidence 
I 

25 indicating that further examination would have revealed grounds to 

26 remove or disqualify any juror. MR. McGUIRE investigated the 
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1 backgrounds of the jurors and was unaware of any possible problems 

2 or conflicts. At this juncture, speculation and second guessing 

3 are insu.j.ficient. As there was no defense counsel error and abso-

4 lutely no showing of prejudice, Petitioner's claim is rejected. 

5 (10) JURY VOIR DIRE REGARDING DEATH PENALTY FOR ALL MURDERERS. 

6 Petitioner claims that there was insufficient ques-

7 tioning of jurors as to whether they believed a1-1 murderers should 

8 be put to death. This claim is factually erroneous. Review of the 

9 Vair Dire Transcript reveals that each juror was asked whether they 

believed the death penalty to be appropriate in every murder case, 

and whether they would automatically insist on the death penalty 

14 

15 

~:: 
~18 

19 

if in fact MR. YBARRA was found guilty. (See Voir Dire Transcript 

at 73, 74, 77, 94, 95, 105, 113, 142, 165, 231, 237, 264, 281, 292, 

293, and 298). MR. WEINER, defense counsel primarily in charge of 

voir dire, testified during deposition that he was familiar with 

the law in this area and knew the appropriate questions to ask-. 

(Deposition of MARTIN WEINER at 55, 56). 

Examination of the Voir Dire Transcript reveals that 

questioning of potential jurors on the point was adequate and that 

20 there was no defense counsel error. Petitioner's claim is denied. 

21 (11) DEFENSE COUNSEL FAILED TO REQUEST SEQUESTRATION OF THE JURY. 

22 Petitioner claims defense counsel erred by not movin 

23 the Court to sequester the jury during the interim while the Supreme 

24 Court was considering Petitioner's appeal of this Court's denial of 

25 the Motion to Change venue. Testimony of MR. McGUIRE and MR. 

26 HERRING indicates that they made a tactical decision not to request 
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1 jury sequestration during the trial on the interim appeal. (Post-

2 Conviction Transcript at 44, 45, 160, 161). This decision was 

3 made to preserve credibility with the judge, as they felt the 

4 Motion had little chance for success, and to avoid antagonizing the 

5 jury, as the delay was destined to be somewhat lengthy. Under the 

6 circumstances, counsels' reasoning and strategy were manifestly 

7 reasonable. 

8 Additionally, after the interim delay, the jurors 

9 were extensively questioned by Court and counsel as to whether they 

were prejudiced or influenced during that period. 

attorney error and no prejudice to Petitioner. 

There is no 

(12) VOIR DIRE CONCERNING INSANITY DEFENSE LETTER IN THE LOCAL 

NEWSPAPER. 

14 Petitioner claims defense counsel erred by failing 

15 to voir dire the jury regarding a letter in the local newspaper on 

the insanity defense. This claim is .factually inaccurate. Before 

closing arguments, the jurors were specifically questioned by the 

Court as to whether any of them had read the aforementioned letter 

19 to the editor. (Trial Transcript at 1110-1115). None of the_jurors 

20 had done so. Both the prosecution and defense counsel declined an 

21 opportunity for further inquiry. The record is devoid of any indi-

22 cation that further inquiry was necessary or would have been produc-

23 tive. As there was no attorney error or prejudice to Petitioner, 

24 this claim is denied. 

25 (13) PURSUIT OF THE 'MEDIA INFLUENCE' ISSUE. 

26 ...... 
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1 Petitioner claims that defense counsel should have 

2 argued that extensive press coverage was per se prejudicial of his 

3 right to-a fair trial and unbiased jury. Defense counsel did move 

4 the Court to change venue, which was denied by the District Court. 

5 The District Court denial was affirmed by the Nevada Supreme Court 

6 on appeal. 

7 In said Motion to Change Venue, Petitioner alleged 

8 

9 

14 

15 

that a fair trial was unobtainable in White Pine County in view of 

(1) juror exposure to news accounts covering the crimes, and (2) 

several of the jurors' acquaintance with the victim or her family. 

In rejecting the appeal, the Supreme Court noted how under certain 

circumstances prejudice will be presumed, i.e., where the influence 

of the news media is so outrageous that it pervades the proceedings 

and utterly corrupts the trial atmosphere. The Court futher noted 

how Petitioner wasn't alleging such .outrageous conduct on his 

appeal. 

MR. WEINER, who prepared the Motion to Change Venue, 

testified during deposition that he didn't allege outrageous media 

19 conduct because there was no factual basis for such a claim. He 

20 reviewed the community publicity of the events and found them "bZan 

21 straightforward and objective as couZd possibZy be." (Deposition 

22 of MARTIN WEINER at 43). He also stated surprise at how placid 

23 and passive the community dealings were in light of such a terrible 

24 crime. (Id. at 34). 

25 Review of the record reveals no such outrageous medi 

26 conduct and Petitioner has brought none to the attention of the 
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1 Court during the Post-Conviction proceedings. There is no attorney 

2 error in failing to raise meritless motions or arguments. As no 

3 evidence-was submitted in support of this claim, it is hereby 

4 rejected. 

5 (14) ADMISSION THAT PETITIONER COMMITTED THE KILLING. 

6 Petitioner claims that the defense erred by admitting 

7 that MR. YBARRA killed NANCY GRIFFITH in its opening argument. MR. 

8 McGUIRE and MR. HERRING both testified at the Post-Conviction 

9 Hearing that they discussed the strategy with each other and with 

Petitioner before trial, and all concurred in this tactical decision 

(Post-Conviction Transcript at 62, 65-67, 100, 101, 163, 164). 

Defense counsel had various reasons for making the admission. 

defense wanted to appear credible to the jury in defending the 

The 

14 other charges. Under the "admission and avoidanae" theory of 

15 defense, MR. HERRING felt that some of the harsh consequences of the 

~:: 
~18 

19 

20 

21 

22 

killing might be avoided by this admission. (Id. at 163, 164). 

There was also the possiblity that some inflammatory evidence could 

be kept out as a result. 

In light of the insanity defense and the overwhelm­

ing evidence of Petitioner's guilt, including the fingerprints on 

the gas can, defense counsel did not error by making the admission. 

Petitioner has not demonstrated that this strategy was outside the 

23 range of reasonable professional judgemen. Furthermore, given the 

24 

25 

26 

extensive evidence connecting Petitioner to the killing, no preju­

dice resulted from the admission. 

...... 
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l (15) ADMISSION OF VICTIM'S DECLARATIONS THAT SHE HAD BEEN RAPED 

2 AND BEATEN. 

3 Defense counsel made a tactical decision to introduce 

4 the declarations of the victim and to not object to their discussio 

5 by the prosecution. At the Post-Conviction hearing the defense 

6 attorneys stated that they evaluated and discussed all the evidence 

7 in the case and the possible objections to that evidence. They 

specifically discussed the victim's declarations and determined 8 

9 they would be admissable as dying declarations. 

Transcript at 67, 68, 73-75, 97, 98, 166, 167)~ 

(Post-Conviction 

Defense counsel decided not to move to suppress the 

statements as they felt they would not prevail in such a motion. 

They also felt that making such a motion would detract from others 

14 which may have had merit. Additionally, there were significant 

15 inconsistencies in the statements that defense counsel wanted before 

16 the jury. These inconsistencies were repeatedly stressed by the 

17 defense during trial and closing argument. Defense counsels' 

18 tactics were well considered and reasonable. 

19 Incidentally, it is possible that these statements 

20 could have been admissible as either excited utterances (N.R.S. 

21 51.095), statements of then existing sensation or physical condi-

22 tion (N.RS. 51.105 (1), statements for purpose of medical diagnosis 

23 or treatment (N.R.S. 51.115), or as dying declarations (N.R.S. 

24 51.335). There was no attorney error prejudice to Petitioner. 

25 (16) FAILURE OF DEFENSE COUNSEL TO OBJECT TO LAY TESTIMONY OF 

26 1 WRESTLING 1 
• 
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1 Petitioner claims that defense counsel should have 

2 objected to a lay witness's statement that he observed "on the side 

3 of the r.oad in that immediate area there was aonsiderabte amount of 

4 sauffte marks Zike people had been wrest Zing there." (Trial 

5 Transcript at 48). 

6 MR. HERRING testified that he recognized the opinion 

7 as being potentially objectionable, but deliberately decided not to 

8 object. He felt the opinion was not credible and that the jury 

g wasn't being particularly attentive at the time the statement was 

14 

15 

16 

17 

18 

made. To object at that point would have unduly brought the state-

ment to the attention of the jury and increased its credibility and 

importance. (Post-Conviction Transcript at 201, 202). 

On cross-examination, defense counsel brought out 

that there were other possibilities as to what caused the marks in 

the ground. (Trial Transcript at 55) . Additionally, it is quite 

possible that irregardless of .an objection, the testimony might 

have been admissible lay opinion under N.R.S. 50.268. 

It is clear that Petitioner has shown no defense 

19 counsel error. Tactical decision·s such as this are clearly within 

20 the discretion of trial counsel. MR. HERRING'S experience in cri-

21 minal trials, including death penalty cases, is substantial. (~ 

22 Post-Conviction Transcript at 181-189). As Petitioner has failed to 

23 show that defense counsels' strategy was unreasonable, this claim is 

24 denied. 

25 (17) THE FORENSIC ABILITIES AND CONCLUSION OF DR. SANDERS. 

26 ...... 
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1 Petitioner claims that defense counsel erred by not 

2 questioning the forensic abilities and conclusions of DR. SANDERS. 

3 DR. SANDERS' qualifications as a forensic psychologis 

4 were well established at trial. (Trial Transcript at 186-189). No 

5 evidence was offered at the Post-Conviction proceedings that would 

6 indicate that DR. SANDERS was unqualified as an expert witness, or 

7 that his conclusions were unjustified. 

Defense counsel did seek and obtain independent for­

ensic analysis and advice. MR. HERRING testified that he contacted 

MR. BOYD STEVENS, the Chief Medical Examiner in San Francisco 

County, explained the facts of the case to him and solicited his 

advice. (Post-Conviction Transcript at 153). MR. McGUIRE obtained 

a report from the Institute of Forensic Science Laboratory in 

Oakland, California, on behalf of Petitioner's defense. (Id. at 

298, 299). 

MR. HERRING also testified that he was in contact 

with MR. STEVENS during the trial and was prepared to call him as a 

witness if necessary. (Id. at 153). Petitioner has failed to show 

19 how defense counsel was deficient or acted unreasonably. After 

20 seeking and obtaining independent forensic opinions, defense counse 

21 surely would have exposed any weaknesses in the testimony or con-

22 clusions of DR. SANDERS if such weaknesses existed. Petitioner has 

23 offered no contrary forensi~ evidence or opinions, nor has he shown 

24 that DR. SANDERS was unqualified. This claim is denied. 

25 (18) FAILURE OF DEFENSE COUNSEL TO OBJECT TO LETTER WRITTEN BY 

26 PETITIONER. 
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1 Petitioner claims that a letter written by him prior 

2 to a suicide attempt was threatening to the jury and inflammatory, 

3 and was "improperly,admitted into evidence and read at trial without 

4 defense counsel objection. (See Trial Transcript at 570-572). 

5 Contrary to Petitioner's contentions, there were no 

6 threats in the letter directed to the jury and the letter was not 

7 addressed to the jury at the Post-Conviction hearing. The defense 

attorneys testified that they made a tactical decision not to object 8 

9 

14 

15 

to the letter's admission, as its disturbed, unbalanced and raving 

qualities, in addition to various satanic references, tended to 

support the insanity defense. (Post-Conviction Transcript .at 78, 

95-97). Given the circumstances of this case, defense counsels' 

tactics cannot now be said to be unreasonable. Petitioner has 

failed to show attorney error or prejudice. 

(19) FAILURE OF DEFENSE COUNSEL TO HAVE A CONSISTENT THEORY OF 

DEFENSE. 

Petitioner claims that defense counsel did not 

develop any rational theory of defense except to portray the crime 

19 as gruesomely as possible. This assertion is unsupported by the 

20 facts. Examination of the record reveals various instances of 

21 defense objections to inflammatory and prejudicial evidence. 

22 While it is true that the theory of defense did 

23 change as the proceedings progressed, those charges were primarily 

24 due to fluctuations in Petitioner's account of events and psycholo-

25 gical condition. After the Preliminary Hearing, Petitioner was 

26 examined by two psychiatrists on the issues of competency and 
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1 insanity. Both doctors agreed that Petitioner was competent to 

2 stand trial and was sane at the time of the offense. Resultingly, 

3 Petitioner initially plead not guilty to all charges. 

4 Subsequently, about three weeks prior to conunence-

5 ment of trial, Petitioner amended his plea to include Not Guilty 

6 By Reason of Insanity. MR. McGUIRE and MR. HERRING discussed the 

7 situation and agreed that the amendment was necessary. Petitioner's 

8 competency was deteriorating and he reported hearing voices and 

9 

14 

15 

•:: 
19 

20 

21 

22 

having delusions about satanic figures. This bizare behavior 

prompted the change of plea and further psychiatric examination. 

(Post-Convi9tion Transcript at 33-36). 

Shortly before trial commenced, Petitioner again 

amended his plea to simply Not Guilty. Defense counsel requested 

this amendment due to the lack of psychiatric evidence supporting 

the defense and because of Petitioner's growing resistertce to the 

insanity plea. (Id. at 41, 42). Petitioner's account of events at 

this time was that he was innocent of all charges and that his 

fingerprints were planted on the gas can by the police. (Deposition 

of MARTIN WEINER at 17, 18). 

Later, after the Motion to Change Venue appeal was 

deni_ed, and Petitioner was released from Lake's Crossing 

Psychiatric Center after a period of evaluation and treatment, 

23 Petitioner's plea was again amended. After the treatment and 

24 evaluation at Lake's Crossing, Petitioner admitted to defense 

25 counsel for the first time his participation in the murder of 

26 NANCY GRIFFITH and described his delusional state at the time of 
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1 the incident. (Id. at 55, 56). Further, the forensic and scienti-

2 fie investigations performed on behalf of the defense indicated that 

3 Petitioner did in fact commit the homicide. 

4 It should be noted as well that throughout the 

5 aforementioned proceedings the examining psychiatrists changed 

6 their evaluations and opinions, which certainly affected counsels' 

7 strategy. (Id. at 117-119). 

19 

Even a cursory examination of the record reveals that 

defense counsel did much more than attempt to prove Petitioner's 

insanity by portraying the crime as gruesomely as possible. Counsel 

presented various tests performed on Petitioner, expert testimony, 

letters written by Petitioner, and a history of Petitioner's 

psychiatric problems. 

The evidence supporting each of the charged crimes 

was substantial .. It seems as though defense counsel, faced with 

an extremely difficult case on the facts, was diligently searching 

for any plausible and supportable defense theory, and this was com­

licated due to Petitioner's misrepresentations and fluctuations in 

altitude and competence, all of which altered the defense theory at 

20 different stages of the proceedings. (See Deposition of MARTIN 

21 WEINER, at 17, 18). 

22 Defense counsels' actions, as set forth above, canno 

23 be described as ineffective representation. In fact, failure to 

24 change the defense theory in light of the aforementioned variant 

25 circumstances, and in light of the scientific and forensic evidence 

26 developed as the proceedings progressed, would probably have 
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1 Petitioner claims that defense counsel erred by not 

2 moving for a directed verdict or dismissal of the Kidnapping, 

3 Battery .and Sexual Assault charges at the close of the State's case 

4 in chief. It is true that the defense did not move for a directed 

5 verdict or dismissal of those charges at that time. 

6 The Court is unaware of any authority allowing a 

7 directed verdict in a criminal case. In Nevada a directed verdict 

is appropriate only in civil practice. 

The proper procedure under Nevada Criminal Procedure 

is to move for an advisory verdict pursuant to N.R.S. 175.3812 . 

Such a motion was made by defense attorneys during the settling of 

jury instructions. The requested advisory verdict was addressed to 

the Kidnapping, Battery, and Sexual Assault charges, and alleged 

insufficient evidence to warrant conviction. The Court denied the 

requests, specifically finding sufficient factual evidence and rea­

sonable inferences drawn therefrom to support each of the charged 

crimes. (Trial Transcript at 1098-1100). 

There was no attorney error and certainly no preju­

dice to Petitioner. 

20 {22) DEFENSE COUNSEL CAUSED THE JURY TO BELIEVE PETITIONER WAS A 

21 DRUG ADDICT. 

22 •••• •• • 

23 2N.R.S. 175.381 provides as follows: 

24 

25 

26 

"If, at any time after the evidenae on eithezt side is 
aiosed, the court deems the evidence insufficient to ~arrant a 
aonviction, it may advise the jury to acquit the defendant, but the 
Jury is not bound by such .advice." 

-32-
AA-003916 

AA01902



1 At the Post-Conviction proceedings, MR. McGUIRE 

2 admitted that there was substantial evidence introduced at trial 

3 regarding Petitioner's involvement with drugs. However as indi-

4 cated by the testimony of both MR. McGUIRE and MR. HERRING, this 

5 testimony was essential in establishing Petitioner's insanity at 

6 the time of the incident. (Post-Conviction Transcript at 128, 162). 

7 

8 

9 

14 

DR. RICHNAK incorporated Petitioner"s history of 

drug use in his testimony. DR. CHAPPEL testified that Petitioner's 

actions the night of the incident were induced by a toxic psychosis 

which itself.was triggered by the use of alcohol and drugs. 

Transcript at 1013-1016). 

(Trial 

Defense counsels' introduction of evidence demon­

strating Petitioner's drug use was clearly supportive of the insan-

ity defense and reasonable under the circumstances. Petitioner has 

15 not demonstrated either attorney error or prejudice. 

(23) FAILURE OF DEFENSE COUNSEL TO CALL PETITIONER AS WITNESS. 

Defense attorneys made a tactical decision not to 

call Petitioner as a witness. This matter was discussed between 

19 the attorneys and with Petitioner, who concurred with their advice. 

20 (Post-Conviction Transcript at 71, 72, 99, 206). 

21 Defense counsel had grave doubts about Petitioner's 

22 ability to withstand an extensive cross-examination. MR. HERRING 

23 felt it likely that such intensive cross-examination could well 

24 stretch Petititoner's capacity to the limit and inhibit his ability 

25 to respond in a manner that would not inflame the jury. (Id. at 

26 206). 
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1 Additionally, Petitioner's account of the incident 

2 was introduced by psychiatric testimony, thereby avoiding the pro-

3 blems of-cross-examination. 

4 Again, this bare claim of ineffective representation 

5 does not meet STRICKLAND requirements. There is no evidence to 

6 show that anything of value to Petitioner could have been gained 

7 by having him testify. MR. HERRING, himself, stated that he didn't 

8 

9 

know what he would have asked MR. YBARRA if he did testify. 

at 206). Defense counsel made a strategic decision that was mani-

festly reasonable under the circumstances. 

(24) FAILURE OF DEFENSE COUNSEL TO INTRODUCE EVIDENCE OF PRIOR 

INCOMPETENCE OR REASON FOR RELEASE FROM THE MARINES. 

The assertion that defense counsel excluded evidence 

14 of prior incompetence or military background is factually unsup-

15 ported by the record. The Post-Conviction proceedings did show that 

defense attorn~ys performed a substantial investigation on Petition-

17 er, meeting and talking with family members, and hiring a number of 

18 experts on his behalf. Defense counsel introduced evidence of 

19 Petitioner's background through family members and DR. RICHNAK. 

20 Petitioner has failed to demonstrate what other 

21 evidence was available to defense counsel which was not offered in 

22 evidence. There is no evidence on the record of any attorney error 

23 or prejudice to Petitioner. 

24 (25) FAILURE TO OBJECT TO PROSECUTOR'S STATEMENTS REGARDING SANITY 

25 

26 ...... 
INSTRUCTIONS. 
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1 during the Penalty Hearing closing arguments. (Penalty Hearing 

2 Transcript at 52, 61,110). 

3 At Page 51, the prosecutor simply used "I" as a 

4 rhetorical device to explain to the jury how his argument was 

5 organized. The word "I" was not used in a manner that suggested in 

6 any way that the jury was aligned with the prosecution in deter-

7 mining Petitioner's punishment. The prosecutor also reminded the 

jury that."your additional responsibility involves setting the 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

actual penalty". (Id. at 52). 

The next claim of error involves the following prose 

cutorial statement: "We will submit that we believe the evidence 

you will find is definitely more persuasive and of a heavier value 

and in the favor of aggravating circumstances in this case." 

(Id. at 61). (Emphasis Added). 

This statement is not improper. "Statements by the 

prosecutor; in argument, indicative of his opinion, belief, or 

knowledge ... , when made as a deduction or conclusion from the 

evidence introduced at trial, are ~ermissibte and unobjectionable." 

19 COLLINS v. STATE, 87 Nev. 436, 439, 488, P.2d 544, 545 (1971), 

20 quo_ting from 5 WHARTON CRIMINAL LAW AND PROCEDURE, §2084 (1957) at 

21 246. 

22 Finally, Petitioner questions the following prose-

23 cutorial statement: " ... back in Voir Dire in March and April, one 

24 of the things I asked many people was do you think the punishment 

25 should fit the crime? I believe that in this case, the evidence 

·26 cries fol' it. " (Penalty Hearing Transcript at 110) • Again, this 
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1 scope of their arguments. u. S. v. YOUNG, supra, at 1043. 

2 In reviewing the closing argument proffered by 

3 defense ...counsel, one discovers numerous improprieties not objected 

4 to by the prosecution. MR. HERRING began his closing argument by 

5 recounting his Vietnam experience to the jury. (Penalty Hearing 

6 Transcript at 64). He went on to describe how on May 21, 1909, 

7 Charley Keizer "became the first person in our state to become 

legaZZy murdel'ed by the gas chamber. 11 (Id. at 65). 8 

9 

14 

15 

MR. HERRING described the evolution of the methods 

of execution· through the years. "They stopped hanging peopZe when 

people were repuZsed by the hanging and sometimes the heads became 

separated fl'om the body because they dropped them too far ... " 

(Id. at 65, 66). He mentioned how Gary Gilmore was executed by 

a firing squad, and how a man executed by firing squad prior to 

Gary Gilmore "hung on a post and bled to death" as each of the 

five marksmen missed his heart. (Id. at 66). 

As his argument progressed, MR. HERRING discussed 

several cases in the 18th and 19th centuries in which children 

19 were executed for various crimes. In 1801, "a ZittZe British child 

20 was hanged for stealing· a spoon." (Id. at 69). He mentioned a case 

21 in which a nine year old girl was hanged for stealing two pennies 

22 worth of salt, and a 1748 case in which a ten year old boy was 

23 executed for murder in the United States. (Id. at 69). He dis-

24 cussed the reign of Henry the VIII. in England, during which some 

25 72,000 Englishmen were executed for various insubstantial crimes. 

26 He described how Peter I, a British Czar of Russia, put 8,000 
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1 Defendant before them, based upon his own past conduct. COLLIER v. 

2 STATE, supra. 

3 It appears to this Court that the wide latitude of 

4 defense counsels' argument and the impropriety of the defense's 

5 recitation of cases and facts outside the record impliedly "invited" 

6 the prosecution to respond in kind. The concept of the "invited 

7 response" was originally discussed by the Supreme Court in LAWN v. 

, •• :: 
18 

19 

UNITED STATES, 335 U.S. 339, 78 s.ct. 311, 2 L.Ed.2d 321 (1958). 

In LAWN it was held that improper prosecutorial remarks did not 

deprive Petitioner of a fair trial as defense counsels' comments 

"aZear7,y invited the rep7,y." (Id. at 359, 360, n.15). 

Subsequent case law makes it clear that the concept 

of "invited response" should not be interpreted as suggesting 

judicial approval of inproper argument. Rather, the Court's inquir 

is shifted into a determination of whether the prosecutor's "invite 

response", taken in context, unfairly prejudiced the Defendant. 

U. S. v. YOUNG, supra, at 1045 (1983). 

At this point it is necessary to review the contents 

of the prosecutor's arguments to determine whether his invited 

20 response unfairly prejudiced Petitioner. In his closing argument, 

21 the prosecutor discussed Gary Gilmore in detail regarding the 

22 various murders he committed that led to his eventual execution. 

23 Penalty Hearing Transcript at 105. He cited some new testament 

24 references vaguely in support of the death penalty. (Id. at 107, 

25 108). The prosecution briefly discussed the Dennis Dean case, 

26 indicating that he made the decision not to seek the death ~enalty 
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1 due to the circumstances in that case. (Id. at 108, 109). 

2 Then the prosecutor discussed the murder of Kitty 

3 Genovici-in detail. He mentioned how she was brutally murdered and 

4 how "38 people witnessed at Zeast part or aZZ of the incident and 

5 not one called the police untiZ she was dead." (Id. at 112). All 

6 of these comments were improper as they referred to specific cases 

7 and facts outside of the record. It is noteworthy that neither 

8 

9 

14 

15 

defense counsel nor the prosecutor objected to the improper argu-

ments and comments of the other. 

After reviewing the entire Penalty Hearing Transcript, 

the Court is convinced that Petitioner suffered no prejudice due 

to the arguments content or scope. Defense counsels' comments and 

references were manifestly improper and well beyond the bounds of 

legitimate advocacy. After these comments were submitted to the 

jury, the prosecutor replied and attempted to "right the scale." 

Defense counsel initiated the discussion of Dennis Dean and Gary 

Gilmore, and the prosecutorial comments were directly responsive 

thereto. It is important to discern the prosecutor's purpose re-

19 garding the Kitty Genovici comments. It is clear that a court 

20 "sh9uld not lightly infer that a prosecutor intends an ambiguous 

21 remark to have its most damaging meaning, or that a jury sitting 

22 through the lengthy exhortation, will draw that meaning from the 

23 plethora of less damaging interpretations." DONNELY v. 

24 DE CHRISTOFORO, 416 U.S. at 647, 934 s.ct. at 1873. A fair and 

25 reasonable interpretation of the Genovici comments is that the 

26 prosecutor was stressing to the jury the gravity of their 
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1 responsibility, after sitting through the trial anq penalty hearing, 

2 of determining the proper punishment for the Defendant. 

3 It appears likely to this Court that Petitioner 

4 benefited from the wide scope of argument, irrespective of the fact 

5 that he ultimately received a death sentence, as defense counsels' 

6 comments were certainly more impassioned and inflammatory than the 

7 prosecution. When the improper comments are viewed in context of 

the entire closing arguments and in light of the overwhelming evi­

dence of aggravating circumstances and guilt, Petitioner has not 

shown that the outcome of the penalty hearing was unreliable. 

And briefly addressing the issue of attorney error, 

MR. McGUIRE indicated that his failure to object to the introduction 

of the prosecutor's personal beliefs was due to the fact that 

defense counsel "opened the door" by introducing their own personal 

beliefs. (Post-Conviction Transcript at 82, 83). It is not unrea-

sonable to assume that similar considerations inhibited him from 

objecting to the contents of the prosecution's argument. Petition­

er•s claim is rejected. 

19 (28) INFLAMMATORY ARGUMENTS OF DEFENSE COUNSEL. 

20 Petitioner alleges that his defense attorney erred 

21 by discussing his personal experiences in Vietnam with respect to 

22 the propriety of the death penalty. (See Penalty Hearing Transcript 

23 at 64). This allegation is unsupported by the evidence. 

24 There is no evidence submitted at the Post-Conviction 

25 proceedings that in any way supports the contention that these 

26 comments inflamed the jury against defense counsel or the Petitioner 
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1 MR. HERRING'S purpose in making these comments was essentially to 

2 communicate to the jury that the sanctioning of the death penalty 

3 by the S~te does not necessarily make it right, just as the 

4 government-sanctioned killings in Vietnam were not necessarily 

5 right. 

6 While reference to his Vietnam experience was impro-

7 per, as it addressed matters outside the record, the impropriety 

inurred to Petitioner's benefit, not to his detriment. MR. HERRING 8 

9 

14 

15 

testified that he deliberately personalized his argument in an 

attempt to develop empathy with the jury. (Post-Conviction Trans­

cript at 175, 176). This trial tactic was manifestly reasonable. 

There is absolutely no evidence in the record that indicates that 

any member of the jury was inflammed or prejudiced against the 

defense due to these remarks. There is no attorney error or preju­

dice. 

(29) FAILURE TO PETITION THE UNITED STATES SUPREME COURT FOR WRIT 

OF CERTIORARI RE: THE MOTION TO CHANGE VENUE. 

Petitioner claims that defense counsel should have 

19 sought certiorari after the interim venue appeal was rejected by 

20 the_Nevada Supreme Court. This claim is without merit. This issue 

21 was addressed in a certiorari petition submitted after the direct 

22 appeal to the Nevada Supreme Court was rejected. The Supreme Court 

23 denied certiorari. It is illogical to assume that an earlier 

24 

25 

26 

Petition on an identical issue would have been more favorably con­

sidered by the Court. 
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1 "The Z.aw presumes that the defendant 
was sane. The presumption may be rebutted 3 

2 but is aontrol.Z.ing until. overaome by a 
preponderanae of the evidenae." (Trial 

3 Transcript at 1135). 

4 This instruction is a correct statement of law and fulfills the 

5 requirements of N.R.S. 47.230 (3). 

6 Petitioner submitted no evidence showing how the 

7 instructions were deficient or what elaboration should have been 

rejected. At trial, the Court properly instructed the jury on the 

law of insanity. (See Trial Transcript at 1134-1137). On appeal, 

the Nevada Supreme Court reaffirmed the rule that an accused is 

presumed sane and must prove by a preponderance of the evidence that 

he is insane. YBARRA v. STATE, 100 Nev. 172, 679 P.2d. 797 (1984), 

cert.denied 105 s.ct. 1372, 84 L.Ed.2d 390 (1985); CLARK v. STATE, 

95 Nev. 24, 588 P.2d 1027 (1979). 

Petitioner has not demonstrated defense counsel error 

or prejudice. 

{31) FAILURE TO OBJECT TO "CONFLICTING" JURY INSTRUCTIONS. 

Petitioner claims that the Court erroneously instruc-

19 ted the jury on the possible verdicts they could reach. (See Trial 

20 Tra~script at 1147). Later, the Court correctly set forth the 

21 possible verdicts for each count. (Id. at 1149). Petitioner con-

22 tends that the inconsistencies confused the jury and should have 

23 been objected to by defense counsel. 

24 Petitioner's argument is misleading. The initial 

25 instructions cited were designed to inform the jury that they must 

26 arrive at a separate verdict for each distinct offense. {Id. at 
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1 The Court meticulously instructed the jury regarding 

2 the phases "toPtuI'e ", "depI'aVi ty of mind", and "muti Zation" in 

3 accordanee with Nevada law. (Penalty Hearing Transcript at 44, 45). 

4 The instructions on these terms were identical to those approved by 

5 the Nevada Supreme Court in DEUTSCHER v. STATE, __ ___;Nev. ___ , 

6 601 P.2d 407, 413 n.5) (1979), in which the court concluded: II 

7 the juI'y was theI'efoI'e pI'ovided adequate guidance foI' the appZica-

tion of the aggI'avating ciI'cumstances. 11 

Clearly, failure to challenge the constitutionality 

of these aggravating circumstances did not constitute attorney error, 

nor did it result in prejudice to Petitioner. 

Petitioner next alleges that defense counsel erred by 

failing to request an instruction that the prosecution must prove 

beyond a reasonable doubt that the aggravating circumstances out­

weigh the mitigating circumstances. This claim is factually in­

accurate and totally without merit. 

Defense counsel expressly requested the fore­

mentioned instruction and the Court rejected the request. (Penalty 

19 Hearing Transcript at 26). This issue was raised by defense counsel 

20 on direct appeal and was rejected by the Nevada Supreme Court. 

21 YBARRA v. STATE, supra, at 173-176. This claim is rejected. 

22 Petitioner next alleges that defense counsel erred 

23 by failing to request an instruction that the jury could impose a 

24 sentence of less than death regardless of the existence of aggra-

25 vating circumstances, the non-existence of mitigating circumstances, 

26 or their relative weight. 
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1 No legal authority indicating that said instruction 

2 would be appropriate has been submitted to the Court. The jury was 

3 properly_instructed that the "punishment of death may be imposed 

4 onZy if one or more aggravating airaumstanaes are found and any 

5 mitigating airaumstanae or airaumstanaes whiah are found do not 

6 outweigh _the aggravating airaumstanae or airaumstanaes." {Penalty 

7 Hearing Transcript at 42). (Emphasis Added). 

Additionally, defense counsel argued extensively that 

as a matter of policy, the death penalty should not be imposed, 

regardless of the law. Nothing in the record indicates that the 

jury was under a compulsion to impose the death penalty in this case 

Petitioner has failed to show attorney error or pre­

judice resulting from the failure to request this instruction. 

{33) FAILURE TO ARGUE UNCONSTITUTIONALITY OF DEATH PENALTY. 

Petitioner claims that defense counsel erred by not 

raising a variety of constitutional challenges to the death penalty. 

Petitioner does not assert that any of these challenges would have 

been successful; rather he argues that failure to preserve these 

19 issues for future appeals irregardless of their merit constitutes 

20 constitutionally ineffective counsel. The Court finds this claim 

21 unpersuasive. 

22 STRICKLAND, supra, requires Petitioner to prove both 

23 attorney error and prejudice in establishing a claim of ineffective 

24 counsel. Even assuming that defense attorneys erred by failing to 

25 raise these meritless constitutional challenges to the death penalty 

26 any prejudice to the Petitioner thereby is purely speculative and 
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1 conjectural. Merely reciting a list of potential constitutional 

2 issues not raised is insufficient under STRICKLAND. 

3 Additionally, the Court notes that throughout the 

4 Post-Conviction Relief proceedings, defense attorneys testified that 

5 at times they purposely decided not to raise tenuous issues, so as 

6 not to detract from the more viable ones, and to maintain credibi-

7 lity before the judge and jury. This strategy is manifestly reason­

able and does not constitute substandard representation. (See 8 

9 

14 

15 

JONES v. BARNES, 463 U.S. 745, 77 L.Ed.2d 987, 193 s.ct. 3208 (1983). 

(B) EFFECTIVENESS OF APPELLATE COUNSEL. 

Petitioner next raises a series of claims alleging 

ineffective assistance of counsel on appeal. In EVITTS v. LUCEY, 

105 S.Ct. 830 (1985}, the Supreme Court established a Fourteenth 

Amendment Due Process right to effective appellate counsel. To 

require any less of counsel on appeal, the court observed would 

render "the promise of DOUGLAS [v. CALIFORNIA, 372 U.S. 353, 83 S.Ct 

BZ4, 9 L.Ed.2d BZZ (Z963)] that a criminaZ defendant has a right to 

18 ·counseZ on appeaZ ... a futiZe gesture." EVITTS v. LUCEY, supra, at 

19 836, 837. In LUCEY, the parties stipulated that counsel was ineffec 

20 tive. Accordingly, the court concluded that "(w)e therefore need 

21 not decide the content of appropriate standards for judging aZaims 

22 of ineffective assistance of appellate counsel. 11 (Id. at 833, 834). 

23 While the Supreme Court has remained silent on this 

24 issue, there have been several interpretative lower court decisions. 

25 Although there is some div~rgence among the Federal Circuits, the 

16 more reasonable and widely-followed approach is to adapt the 
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1 standards set forth in STRICKLAND in analyzing these claims. See 

2 e.g. BEAVERS v. LOCKHART, 755 F.2d 657, 661 (8th Cir. 1985); 

3 BOWEN v.-FOLTZ, 763 F.2d 191, 195 (6th Cir. 1985). 

4 Initially, however, for the benefit of the record, 

5 the Court considers it appropriate to briefly review the appellate 

6 process ~n this case and the comments of the attorneys involved in 

7 that process. Petitioner was assisted by at least three (3) appel-

8 late attorneys on direct appeal. MR. ROBERT BORK, then the Chief 

9 Appellate Deputy of the State Public Defender's Office, was initial-

14 

15 

ly assigned to prepare the appellate brief. MR. BORK had substan-

tial criminal law experience and participated in several death 

penalty cases prior to this assignment. 

ROBERT BORK at 5-10, 23-32). 

(See Deposition of 

MR. BORK described the procedure he undertook in 

preparing the appeal. He read and reviewed the entire record, which 

was quite voluminous, and made notes on areas of potential error. 

He then researched the potential issues and discussed those issues 

with MR. HERRING, the lead attorney at trial. MR. BORK testified 

19 that this review and research process took a considerable amount of 

20 time. (Deposition of ROBERT BORK at 33-35). He testified that he 

21 felt competent to handle a death penalty appeal, and that he had 

22 sufficient time to prepare the appeal. (Id. at 15, 18}. 

23 MR. BORK also discussed his philosophy in preparing 

24 the brief. He testified that at that time, he did not like or 

25 adhere to the "shotgun approaah" in appellate briefing. Instead, 

26 he felt it more important to address only those issues that were 
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""' 

1 she should have. (Post-Conviction Transcript at 288). She testi-

2 fied that she was unqualified to prepare a death penalty appeal at 

3 that time. 

4 

(Id. at 288). 

MS. FITZSIMMONS was not an unbiased witness. At the 

5 Post-Conviction proceedings she admitted a prior conversation with 

6 Deputy Attorney General, BRIAN HUTCHINS, in which she stated: 

7 "Brian., you ha;'e just got to reaZize they are going to overturn this 

aase." (Penalty Hearing Transcript at 295-297). MS. FITZSIMMONS' 8 

9 

14 

15 

predisposition certainly affects the weight of her testimony and 

conclusions. 

The position that appellate counsel was ineffective 

due to the fact that MS. FITZSIMMONS failed to read the entire 

record is not tenable. MR. BORK, whose opening brief covered six 

(6) issues and consisted of thirty-three (33) pages, read and 

reviewed the entire record before proceeding. 

Finally, we must return to the standards pronounced 

in STRICKLAND to guide us in the determination of effectiveness of 

appellate counsel. Under STRICKLAND, bare allegations are insuffi-

19 cient, as is speculation. Not preserving appellate issues because 

20 of the possibility of potential prejudice at some future time is· 

21 irrelevant to the matter at hand. Petitioner has the burden of 

22 proving (1) Appellate counsel erred by not raising an issue, and 

23 (2) Not raising the issue undermines the reliability of the result 

24 of the proceedings. We shall address Petitioner's claims accord-

25 

26 

ingly. 
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1 (34) DEFENSE COUNSEL DID NOT CHALLENGE ON APPEAL THE METHODS OF 

2 THE NEVADA SUPREME COURT FOR REVIEW OF PROPORTIONALITY. 

3 Petitioner claims that appellate counsel erred by 

4 not challenging the Nevada Supreme Court's method of proportionalit 

5 review. Petitioner has submitted no evidence in support of this 

6 claim. No evidence of the methods utilized by the Court was offere, 

7 nor was any deficiency in those methods evinced. No evidence was 

offered to show that Petitioner's sentence was in fact dispropor­

tionate. 

This bare allegation is insufficient under STRICKLAN 

to establish substandard representation of counsel. Petitioner has 

totally failed to demonstrate attorney error or prejudice. This 

claim is denied. 

(35) DEFENSE COUNSEL DID NOT CHALLENGE ON APPEAL PROSECUTOR'S 

IMPROPER ARGUMENT. 

Petitioner claims that appellate counsel should have 

addressed the issue of prosecutorial misconduct during the Penalty 

Hearing closing arguments. We have previously discussed the closin 

19 arguments of the defense and prosecution at length and determined 

20 that failure.to object at trial did not prejudice the Petitioner or 

21 undermine the reliability of the sentencing proceeding. Failure to 

22 raise this issue on appeal, therefore, does not constitute ineffec-

23 tive appellate representation. 

24 (36) DEFENSE COUNSEL DID NOT RAISE ANY OF THE ISSUES IN THIS 

PETITION ON APPEAL . 

. . . . . . 
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1 We have discussed each of Petitioner's contentions 

2 and have found them to be either non-prejudicial, not constituting 

3 attorne~error, or misrepresentative of the facts of the case. 

4 Appellate review of these meritless issues would have no effect in 

5 the appellate determination. 

6 (c) REMAINING ISSUES. 

7 Petitioner next raises several substantive claims 

that were either proposed and rejected on direct appeal or were not 

previously addressed. (See Supplemental Petition for Post­

Conviction Relief at 20-25). No authority was presented to show 

why the Court should consider these substantive claims at this time. 

All of these contentions have been addressed herein insofar as they 

relate to the issue of effective assistance of counsel. All of the 

contentions were rejected in.that regard. It should be noted that 

in the course of our analysis we have necessarily determined that 

each of the underlying substantive claims is without merit. 

(D) CONCLUSION. 

It is imperative at this time for the Court to 

19 proffer some brief remarks and observations in conclusion. Due to 

20 the number and complexity of the issues involved, this Court 

21 necessarily applied the revelent analysis in a somewhat mechanical 

22 manner. STRICKLAND, however, advises against a strictly formalistic 

23 approach. "AZthough these prinaipZes shouZd guide the proaess of 

24 deaision~ the ultimate foaus of inquiry must be the fundamental 

25 fairness of the proaeeding_ whose resuZt is being questioned." 

26 STRICKLAND, supra, at 699. 
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1 defense counsels' representation was ineffective. MR. POLAHA has 

2 substantial criminal defense experience, but he had never partici-

3 pated in-a complete death penalty trial. 

4 Transcript at 267). 

(Post-Conviction 

5 The Court finds MR. POLAHA'S preparation prior to 

6 testifying extremely noteworthy. MR. POLAHA did not even review 

7 the record. MR. POLAHA testified that he read the Preliminary 

Hearing Transcript and the Petition for Post-Conviction Relief. He 

admitted that he did not read the Vair Dire Transcript, consisting 

of two volumes, the Trial Transcript, consisting of five volumes, 

the Pleadings, consisting of three volumes, or the Penalty Hearing 

Transcript. (Id. at 259, 260, 262, 265). Nonethless, MR. POLAHA 

expressed his opinions as to counsels' effectiveness during voir 

dire, trial and the penalty hearing. 

19 

It is for this reason that MR. POLAHA'S opinions and 

testimony were not discussed herein. He did not have a legitimate 

understanding of the case or a factual basis for his conclusions. 

His testimony is entitled to a little, if any, weight. 

The Court has serious doubts regarding the ethics of 

20 certain defense strategies proposed during the Post-Conviction pro-

21 ceedings, such as the "ol,d 1.uine" defense and the "shotgun approaah" 

22 to appeals. The Judicial system hasn't the time or the resources 

23 to evaluate every conceivable trivial or frivolous argument conjured 

24 up by an ingenious attorney. Meritorious arguments are obscured 

25 in the process. We additionally eye with disdain the number of 

26 
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IN AND FOR CARSON CITY

George Sumner, the Director of the Nevada Department of

=,. z'
'88 PO 'tut.., 2l i1·5

ORDER DISMISSING PETITION
FOR WRIT OF HABEAS CORPUS
WITH PREJUDICE

I

v.

Respondent.

The above-entitled matter is before the court as a result

Case No. 88-00350H

Dept. No. II

GEORGE SUMNER, Director ofthe Nevada Department ofPrisons,

of a post-conviction petition for writ of habeas corpus filed

ROBERT YBARRA,
Petitioner,

AL Ah GLOVER
- ..ixIN E rIsr Jvprcmat rsrRrcr cor o #á@ vi@4g,

Pursuant to Chapter 34 of the Nevada Revised Statutes. The
petitioner (hereinafter YBARRA) filed the instant petition in
propria persona. However, the assistance of counsel who has
represented him in a prior state Chapter 177 proceeding and ina prior federal habeas corpus proceeding is obvious. Upon
YBARRA's request, that particular attorney, Thomas Susich, was
appointed to represent YBARRAA in this case. The AttorneyGeneral of the State of Nevada represents the respondent,

Prisons. For the following reasons, the court concludes that
no relief should be forthcoming. The following constitutes thecourt's findings of fact and conclusions of law as required by
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NRS 34.830.

The issues raised by BARRA in the instant petition and
supplemental .pleadings are whether the use of the M'Naghten
Rule on sanity in Nevada cases denies a criminal defendant due
process of law under the Fourteenth Amendment of the United
States Constitution and whether the use of that rule is
violative of the Eighth Amendment of the United States Consti-
tution in the context of a capital case. On their face, the
issues raised are essentially questions of law which do not
necessitate an evidentiary hearing. Nevertheless, this court
has reviewed the submissions of both of the parties and has
independently determined that an evidentiary hearing is not
required. NRS 34.770(1) and (2).

YBARRA challenges his convictions for first degree murder,
kidnapping in the first degree with substantially bodily harm,
battery with intent to commit sexual assault with substantially
bodily harm and sexual assault with substantial bodily harm.
He also challenges the accompanying multiple terms of life
imprisonment without the possibility of parole as to each of
the non-capital counts and the death sentence imposed for the
murder count.

YBARRA is hardly a stranger to Nevada's courts. YBARRA
was convicted by a jury in White Pine County in mid-1981. By
then, he had already lost one pretrial appeal to the Nevada
Supreme Court. At trial, he was represented by a veritable
battery of the state public defender and deputy public
defenders. The trial proceeding was unique partially becauseit was interrupted after a jury was empaneled. YBARRA was
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F.Supp 1480 (D. Nev. 1988).

this court considered his request for stay as well as the

issues then pending, prior to the scheduled execution date.

respondent's motion to dismiss and YBARRA'S opposition thereto.

his motion. Following formal dismissal, the state immediatelyapplied for and obtained a new warrant of execution from Judge
Hoyt, after which YBARRA filed the instant petition and soughta stay of execution from this court. In an expedited fashion,

Therefore, this court entered a stay of execution pending the

This court determined that it was unable to resolve the legal

YBARRA voluntarily requested that the petition be dismiss­
ed without prejudice. The state's representatives acceded to

an eye toward exhausting state remedies. Ybarra v. Sumner, 67g

YBARRA either amend the petition by deleting the unexhausted
count or dismissing the entire petition without prejudice with

claim pertaining to the M'Naghten Rule in the state courts.
This being the case, the federal district court ordered that,

consideration of the issues presented in the petition. Having
duly considered the extensive documents filed by both parties
in this case, and having researched the issues independently,
the court concludes that the issues raised by YBARRA are
meritless and that habeas corpus relief should not be
forthcoming.

I. YBARRA'S CONTENTIONS REGARDING THE M'NAGHTEN ISSUE.
In Nevada, insanity is an affirmative defense which the

accused, who is presumed sane, must prove by a preponderance of
the evidence. Rogers v. State, 10l Nev. 457, 705 P.2d 664
(1985). Under M'Naghten, which has long been the test for
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criminal responsibility in the State of Nevada, it is within
the province of the jury to weigh the evidence and to determine
whether the defendant knew the nature and quality of his acts,
had the capacity to determine right from wrong, or knew whether
he was doing wrong when he committed the crime. Clark v,
State, 95 Nev. 24, 588 P.2d 1027 (1979).

Essentially, YBARRA argues that Nevada's use of the
M'Naghten Rule as the governing test of insanity in criminal
cases in this state violates the Fourteenth Amendment. He
argues that a different, more "modern" or "scientific" test,
such as the American Law Institute/Model Penal Code test should
supplant the M'Naghten Rule in order to provide a defendant due
process. Alternatively, he argues that at least in the context
of a capital murder case, Nevada's courts should disavow use of
the M'Naghten Rule because it is violative of the cruel and
unusual punishment prohibition contained in the Eighth Amend-
ment of the United States Constitution. Finally, in response
to a defense proffered by the respondent, he also argues that
in supplanting M'Naghten with a different rule, the courts of
this state should retroactively apply the new rule to his case
although it is now in a collateral attack stage.

As an aside, this court considers noteworthy the manner in
which the issues before the court were "raised" and found their
way to this court. This court has reviewed the petition filed
in the federal court, which was submitted as an exhibit by the
respondent. This court respectfully disagrees with the initial
assessment by the federal district court that YBARRA's federal
petition "raised" a federal constitutional issue regarding the
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M'Naghten Rule. Indeed, it appears that the federal court
thoroughly scanned the state court appellate briefs and created,

an-issue where none was raised by YBARRA, at least with respectto federal constitutional law. However, once the issue
"arose," and notwithstanding who first "raised" it, YBARRA took
the opportunity to initiate yet another round of state court
proceedings by dismissing his federal petition and returning to
the state courts to litigate further. Perhaps the federal
court's analysis was made out of an abundance of caution, as
was the state's refusal to concede that YBARRA had exhausted
the issue in the state courts. In this court's estimation, the
lesson to be learned here is illustrative of why capital
proceedings are so prolonged. While comity certainly is an
important issue and a policy to be much respected, capital
litigation is complicated and extensive enough without the
courts, state and federal, scanning the record with a fine
tooth comb seeking to identify issues not even raised by the
death row inmate or his attorney. With respect to matters
which are not plain error, this is a counterproductive process.
Nevertheless, the fact is that this case is before the Nevada
courts again and ripe for a decision of the issues raised.
This court has jurisdiction to consider the petition and will
proceed to do so as best it can.

II. THE RESPONDENT'S PROCEDURAL DEFAULT DEFENSE.
The respondent asserts that YBARRA has procedurally

defaulted because he failed to raise the issues now raised at
trial, on direct appeal, during the first post-conviction
proceeding before Judge Hoyt, and on appeal after denial of
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I I 11111

AA01934



in pertinent part:

ones of state constitutional law/choice of law.

they concentrated on state constitutional claims as well as an

expressly waived reliance on the federal constitution. Instead,

l. The court shall dismiss a petition if the courtdetermines that: . . .
(b) The petitioner's conviction was the result of atrial and the grounds for the petition could havebeen:

(1)
(2)

Presented to the trial court;Raised in a direct appeal or a prior petitonfor a writ of habeas corpus or post-convictionrelief;
(3) Raised in any other proceeding that thepetitioner has taken to secure relief from hisconviction and sentence,unless the court finds both cause for the failure topresent the grounds and actual prejudice to thepetitioner.

The issues raised are ones which could have been raised
either on direct appeal or during the post-conviction proceed­
ing. Initially, on direct appeal, YBARRA'S multiple counsel

post-conviction relief. The court agrees. NRS 34.810 states

argument which was characterized by the federal court as a
choice of law proposition. There is no direct evidence one way
or another regarding whether or not there was a considered
determination by counsel from the public defender's office not
to raise the federal constitutional issues. However, that may
be inferred from the express terms of the extensive brief, which
limited YBARRA's claims during the direct appeal proceeding to

This court finds that petitioner has not tendered suffi­
cient grounds to show that he should be excused from failing to
raise the issues at trial on direct appeal. Krewson v. Warden,
96 Nev. 886, 620 P.2d 859 (1980), Mercado v. State, 100 Nev.
534, 688 P.2d 305 (1984). However, assuming arguendo that it
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1990 (1987). A fortiori, there is no constitutional entitlement
to the effective assistance of post-conviction counsel if there
isno constitutional entitlement to counsel in the first place,
To hold otherwise under either the state or federal constitution
would be to ensure an incessant series of attacks on the
attorneys who represent petitioners during their routine and
repeated attacks on convictions and sentences. This court has
found no convincing authority to support petitioner's proposi-
tion and the great weight of authority is to the contrary.
Daniel v. Blackburn, 763 F.2d 705 (5th Cir. 1985); Williams v.
Missouri, 640 F.2d 140, 144 (8th Cir. 198l), cert. denied, 451-
U.S. 990 (1981); Ganz v. Bensinger, 480 F.2d 88, 89 (7Eh Cir.
1973).

III. THE RESPONDENT'S ABUSE OF THE WRIT DEFENSE.
The respondent also has asserted an abuse of the writ

defense. That defense is grounded in NRS 34.810, which requires
the dismissal of the second or successive petition if a prior
determination was on the merits and new or different grounds are
alleged than those alleged previously. Under the facts of this
case, that provision must be read in conjunction with NRS

177.375(2), which provides for a finding of waiver if a claim
could have been presented to the trial court or raised in a
prior petition unless good cause is shown for the failure to
present the claim.

Here, it is clear that the state has properly met its
burden of pleading an abuse of the writ. In consonance with
federal procedural law governing abuse of the writ in federal
habeas corpus cases, this court concludes that the burden for
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answering the allegation and proving by a preponderance of the
evidence that the petition is not abusive, is on the petitioner,
Assuming, arguendo, that YBARRA'S evidence at an evidentiary
hearing would be consistent with his claim of "ineffective
assistance" of post-conviction counsel, such evidence would be
insufficient to carry his burden even when construed in its ost
positive light. Here, given the extensive direct appeal and
post-conviction proceedings in which YBARRA previously has been
involved, during which he has been represented by experienced
counsel, this court concludes that as a matter of state law, he
is pursuing needless piecemeal litigation.

This case is a prime example of needless, piecemeal litiga-
tion. Its very nature as a capital proceeding lends itself to
extensive litigation. YBARRA and present counsel have multi­
plied the proceedings unnecessarily and placed an undue burden
of multiple review on this district court - beyond the constitu­
tionally required painstaking review which has already been done
in the trial court and the Nevada Supreme Court. In so holding,
this court observes that YBARRA effectively precluded the
original trial court from reviewing his claim, arguably removing
consideration of the issue from the judge most knowledgeable
about the case. This court finds YBARRA'S action to be inexcuse­
able. Kimmel v. Warden, 101 Nev. 6, 8, 692 P.2d 1286, 1287-88
(1985). Moreover, as will be seen later, given the lack of
prejudice to him, statutory law also requires dismissal on this
ground. NRS 34.810(1) (b).
. . .

. . .
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IV. THE RESPONDENT'S NON-RETROACTIVTTY DEFENSE.
As a third defense, the respondent asserts that even i

this court were to find that there was a constitutional error
by the use of the M'Naghten Rule at YBARRA's trial, that relief
may not be forthcoming because this is a collateral attack as
Opposed to a direct attack on the conviction and sentence. In
essence, the argument assumes the viability of YBARRA's claims
on their merits but asserts that applicable federal law pre­
cludes retroactive application of the law and the provision ofrelief if the claims are made during collateral proceedings.

Clearly, Nevada adopted the M'Naghten Rule long ago and it
has been applied consistently for almost a century. State v.
Lewis, 20 Nev. 333, 22 P.4I (1889). YBARRA offered the Nevada
Supreme Court an opportunity to reconsider the use of M'Naghten.
The Court declined his invitation. Accord, Rogers, supra.
Clearly, the adoption of a contrary rule is not foreshadowed in
any way and thus the state's reliance on M'Naghten has been
totally justified by almost a century of application. In this
circumstance, this court would be virtually compelled to find
such a change non-retroactive. Solem v. Stumes, 465 U.S. 638
(1984).

V. THE SUBSTANTIVE M'NAGHTEN RULE ISSUE.
The court has duly considered the extensive points and

authorities filed on behalf of both parties with respect to the
alleged unconstitutionality of the M'Naghten Rule itself. The
following analysis applies insofar as it relates to YBARRA

failing to establish prejudice, which is necessary to establish
cause and prejudice for his procedural default; which is also
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governing habeas corpus and post-conviction actions, respective-
ly. Nor is this court choosing to "dishonor" or "ignore"·'
Nevada's contemporaneous objection requirement, the requirement

-
,.• J

that appropriate jury instructions be tendered at trial, tha

state courts to wholly disregard proper procedural rules and to
address the factual and legal merits of substantive claims, so

the state courts to address faulty procedures only. It requires

courts seek to give meaning and effect to their rules, it forces

court reviews which is altogether unnecessary. If the state

prevailing view in the Ninth Circuit ensures a multiplicity of

litigation is to come to an end. In this court's view, the

procedural rules which have a significant purpose in ensuring a
unitary appeals system. Those rules must be applied if ever

constitutional objections be raised in the trial courts
initially and if not honored, that they be raised on direct
appeal.

All too often the courts merely pay lip service to those

that the federal courts do not over step their bounds during
habeas corpus review and decide facts and issues of law which
are most appropriately decided, at least in the first instance,in the state courts. In the end, this court is addressing the

that a proper record of the case exists, so that the court's

substantive merits of the claims raised in this proceeding so

alternative views on the substantive claims are known notwith­
standing YBARRA'S many procedural shortcomings, and last but not
least, so that this case, which has received an already fair and
exhaustive state court review, can proceed to an appropriate
final course of litigation in the federal courts.
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Nevada's use of the M'Naghten Rule in BARRA'S case did not
deny him due process of law nor did it constitute cruel and
unusual punishment to apply that test in the sentencing proceed­
ing during which he was sentenced to death. YBARRA has not
tendered any legal authority which would convince this court
that his position raises a colorable federal constitution]
claim. Of course, the Nevada Supreme Court has already disposed
Of YBARRA'S attacks based on provisions of the Nevada Constitu­
tion. That same court also declined to adopt a different
standard on a choice of law theory.,

In this court's estimation, the issue is exactly that - a
choice of law which properly should rest with the states and not
be constitutionalized. Sanity remains an affirmative defense
which the defendant must establish. This requirement comports
with federal constitutional due process in both procedural and
substantive respects. Patterson v. New York, 432 U.S. 197
(1977), and Leland v. Oregon, 343 U.$. 790, 798-99 (1952).

YBARRA impliedly asserts that because a majority of the
states have chosen to follow tests other than the M'Naghten Rule
that this is an indicia of a rejection of the rule so signifi­
cant so as to elevate his claim to one of constitutional magni­
tude. First, this court would observe that by merely counting
the numbers of states who do or do not follow a particular
precept of law is not a dispositive or convincing method of
constitutional adjudication. This point of view was aptly
summarized most recently in Landry v. Hoepfner, 840 F.2d 1201,
1218 (5th Cir. en banc 1988), where the Court said:--

We are not pursuaded that the majority state practice
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in this respect sets the constitutionally requiredminimum for all states ... We observe that morerecently the Court has refused to condemn a practiceas unconstitutional notwithstanding that it had beenrejected by forty-eight states and was followed onlyby two. Martin v. Ohio, U.S. , 107 S.Ct. 1098,1103 (1987),-- - -
Notwithstanding the number of states which follow a rule

other than M'Naghten, a large number of states continue to
adhere to the original M'Naghten test or one that is modified to
some small extent. Included in that number are several states
which allow the imposition of the death penalty.

Moreover, the court finds the federal case authority cited
by YBARRA to be wholly unpersuasive for two reasons. First,
none of the cases cited was grounded in federal constitutional
law. Rather, the pre-l984 cases from the various federal
circuit courts resolved the issue solely on the basis of federal
choice of law precepts and the apparent view that a "better"
test than M'Naghten should prevail in federal criminal trials.
Walker v. Endell, 850 F.2d 410, n.1 p. 473 (9th Cir. 1988)
(federal cases cited by federal defendant do not employ due
process analysis but rather the requirement of federal law in
federal trials).

Second, and more importantly, recent federal statutory
amendments regarding federal insanity law indicate that the
prevailing social view as expressed through the United States
Congress, whose members are from all the states, is supportive
of the continued vitality of the M'Naghten rule. On this point,it must be observed that the 1984 Insanity Defense Reform Act as
well as a recent case out of the United States Court of Appeals
for the Ninth Circuit support the use of the M'Naghten test,
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even in federal criminal proceedings. United States v. Twine,
853 F.2d 676 (9th Cir. 198). In short, the use of the
M'faghten Rule simply does not raise a serious federal
constitutional issue. In fact, in another Ninth Circuit case
that court has recognized that:

because society's notions of criminal law, asimplemented by the 'doctrines of ... mens rea,insanity, ••. are constantly changin3,constitutionalizing any formula, and thereby divestingthe states of authority, would be inappropriate.(Citations omitted) .

Walker at 473.

Capital punishment is not transformed into an
unconstitutional act merely because the State of Nevada or any
other state uses the M'Naghten Rule in order to reach a findingof fact as to the defendant's mental state. The use of the
M'Naghten Rule does not rule out individualized consideration of
mitigating factors which may be presented by a capital defendant
in a Nevada bifurcated capital sentencing proceeding. There
does not appear to have been any evidentiary restriction placed
on the defense in YBARRA'S case in this regard nor is this court
aware of any general restriction which would prohibit testimony
by an appropriate expert witness (or a lay witness with personal
knowledge of relevant facts) to show that although guilty under
the law, a capital defendant's punishment should be mitigated
due to a state of mind which although less than totally insane,
is sufficiently troubled to warrant leniency. Haynes v. State,
103 Nev. _, 739 P.2d 497 (1987); Ford v. State, 102 Nev. 126,
717 P.2d 27 (1986).

Clearly, NRS 200.035, which specifies the mitigating

1

/d
ti 2

%5
3

/d 4
'±>

c 5

cn
6}

a)
7CO

o 8oc 9oo 10
U1
co 113

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-16--

AA01944





which is due to him. The punishment imposed is not

particularly appropriate." This court concurs with that

academic debate is the simple concept of what is just for
everyone. Here, as found by the jury and summarized by the' ,'
Nevada Supreme Court, the evidence revealed that Robert YBARRA

burn patterns indicated that the flames which covered Nancy'g

Passages and charred eighty percent of her body surface. The

body were fueled by a flammable liquid which was ignited when
she was either standing or sitting." Exhibit I. Ybarra ,
State, 100 Nev. 167, 679 P.2d 797 (1984).

The Supreme Court has determined that the evidence of
YBARRA'S guilt is "overwhelming" and that the death penalty "3a

Nancy's death was caused by burns which seared her respitory

trauma to the genital area and a severe blow to the head.

ruthlessly ended the life of a sixteen year old girl. Her
demise at YBARRA'S hands was macabre, prolonged and unmerciful,s summarized by the Nevada Supreme Court, "She had suffered

prohibit it in this case. YBARRA has received all the process

assessment. Although our system of law may not mandate a
sentence of death, our system of justice surely would not

constitutionally impermissible because of the test used to
determine his sanity or for any other reason.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
the requested relief, as well as any other form of relief should
be and hereby is denied. The petition for writ of habeas corpusis dismissed with prejudice. The court's previous order which
stayed the execution of the sentence of death against YBARRA is
hereby vacated in accordance with the mandate of NRS 176.421.
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It is further ordered that the clerk of the court expedite

Notwithstanding the existence of that statute, this court

if any, by either party.ear, , 1ssW.

.@.9224.-
brdRrC JUDGE /

concludes that YBARRA has not made a showing that he is likely
tosucceed on the merits of his claims on appeal to the Nevada
Supreme Court and that the granting of a stay by this court
would not serve the public interest. While it must be concluded
that YBARRA would suffer irreparable injury if a stay is not
granted by this court, on balance this court finds that consid­
eration of the appropriate factors counsel against granting of a
stay under the common law even if a statutory bar to a further
stay of execution were impermissible, which it is not. Bundy v.
Wainwright, 808 F.2d 1410, 1421 (11th Cir. 1987). YBARRA may
apply for a stay to the Nevada Supreme Court if he so desires.

the processing of the record on appeal in this case and give it
priority for transmittal to the Nevada Supreme Court immediately
upon the filing of an appeal,

DATED this s20/ day of
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Attorney for Petitioner,

É ROBERT YBARRA, JR.

t t k t

IN THE SEVENTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WHITE PINE

1'cry BURROUGHS CARTLEDGE

g Post Off1ce Box 3335
Reno, Nevada 89505
Telephone: (702) 324-5080
Fucsimile: (702) 324-5081

6

7

8

9

10

ll
12

I, Glynn Burroughs Cartledge, declare under the penalty of

pt·rjury that the following is true and correct:
1. T am counsel for petitioner in the above entitled action,

13 ROBERT YBARRA, JR.,

15 v.

16 SHERMAN M. HATCHER, et al.

14

17

18

19

20

21

Petitioner,

Respondent.

)
)
)
)

)
)
)

)
)
)

FILED UNDER SEAL

NO. HC-9304009

AFFIDAVIT OF COUNSEL
GLYNN B. CARTLEDGE

(DEATH PENALTY CASE)

having been appointed by this Court on September 20, 1993.

This case demands that two lawyers represent the death2.
22

23
tow petitioner. Because of the innate complexities of capital law,

24 the procedural pitfalls which can ensnare the unwary, and because
25 this case involves nearly one hundred complex factual and legal
26

27

28

issues, without representation by two attorneys the petitioner
11

AA01948



1 cannot receive effective assistance of counsel, due process, and

2 equal protection of the laws under the Fifth, Eighth, sixth, and

3 Fourteenth Amendments to the United States Constitution.

4 3. I am an attorney duly licensed to practice law in all

andskilleda highlyeventhatopinionmyisIt.

Courts in the state of Nevada and in the United States Court: of

6 Appeals for the Ninth Circuit and in the United States Supreme

7 court.

8 4.

9 experienced capital litigator would need second counsel in this

10 case due to its factual and procedural intricacies. without the

11 assistance of another attorney, I believe that even the most

12 qualified death penalty lawyer would have difficulty providing

13 effective representation.
14 5. I do not specialize in death penalty litigation end have

15 little experience in handling any matters in the Nevada courts. My

16 practice is primarily in the federal courts. Furthermore, I have

17 had involvement in only to capital cases, where I served as second

18 counsel. Both o these were in the United States District Court

19 for the District of Nevada.

20 6. I lack experience in the area of state capital litigation

21 and sufficient knowledge about the procedures and laws of the State

22 of Nevada. It is my belief that petitioner will receive inadequate

23 representation from me without the input of a second attorney •

24 Furthermore, this case is so massive and procedurally complex that

25 the need for two competent counsel is absolute.

26

27

28

7. I spoke with to experienced and qualified counsel who

12
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1 Case No. HC-9304009
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IN THE SEVENTH JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA, IN AND FOR THE COUNTY OF WHITE PINE

k # k k

ROBERT YBARRA,

Petitioner,
-VS-

E. K. MCDANIEL, Warden, et
al. ,

Respondents.

) ORDER DENYING MOTION TO STRIKE
) RETROACTIVITY ISSUE AND FOR
) JUDICIAL DECLARATION THAT
) RETROACTIVITY ISSUE IS WAIVED;
) ORDER DENYING MOTION TO ADD ISSUE
) TO SUPPLEMENTAL PETITION FOR WRIT
) OF HABEAS CORPUS AND FOR
) RECONSIDERATION OF JURY SEPARATION
) ISSUE; ORDER DENYING MOTION FOR
) LEAVE OF COURT TO FILE
) SUPPLEMENTAL BRIEF ON SPECIFIC
) ISSUE; ORDER DISMISSING
) SUPPLEMENTAL PETITION FOR WRIT OF
) HABEAS CORPUS
)

Respondents' Motion To Dismiss on October 17, 1997. Res°

PROCEDURAL HISTORY

Petitioner filed a Petition For Writ Of Habeas Corpus

Supplemental Petition For Writ Of Habeas Corpus (Post Conviction)

And Request For Evidentiary Hearing on February 5, 1995.

Respondents filed a Motion To Dismiss Petition For Writ Of Habeas

Corpus on May 21, 1997. Petitioner filed a Response In Oppositio·
To Motion To Dismiss Petition For Writ Of Habeas Corpus on August

(Post Conviction) on April 26, 1993. Petitioner then filed a

Respondents filed a Reply To Petitioner's Oppositi1997.
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